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Multiple Representation and Conflicts of Interest 
in Criminal Cases

By Peter W. Tague*

Conflicts of interest resulting from multiple representation in crimi
nal cases impose heavy burdens on all the participants in the 
criminal justice system. Although the Supreme Court in Holloway v. 
Arkansas refused to hold that joint representation is unconstitution
al per se, it recently approved Proposed Rule of Criminal Procedure 
44(c), which would require trial courts to protect a defendant's right 
to counsel in this situation. After discussing the current approaches 
of the courts to the problems presented by joint representation, 

'Professor Tague analyzes the proposed rule. He criticizes the pro
posed rule for its failure to define the role of the trial court and 
counsel and for its failure to address adequately the underlying 
constitutional conflict between the right to the effective assistance of 
counsel and the right to select counsel. He concludes that these issues 
may be resolved only if the defendant is required to make a binding 
choice between these two rights and suggests several revisions to the 
proposed rule.

An attorney’s simultaneous representation of multiple defendants in a 
criminal case raises difficult issues concerning counsel’s ethical responsibility, 
clients’ sixth amendment rights, and the court’s obligation to oversee the 
fairness of the judicial process. Multiple representation invites postconviction 
claims of ineffectiveness,1 and courts frequently have reversed convictions on 
this basis.2 These problems indicate that preserving joint representation is of

♦Professor of Law, Georgetown University Law Center. A.B. 1965, Harvard University; J.D. 1969, 
University of Michigan.

1. Although no statistics exist to indicate how frequently defendants claim ineffectiveness based on a 
conflict, these appeals are probably common. See People v. Baker, 268 Cal. App. 2d 254, 260, 73 Cal. Rptr. 
758, 763 (1968) (when two criminal defendants jointly tried and represented by one attorney, question of 
separate representation frequent issue on appeal; noting four such cases pending consideration in that 
division of court of appeals). In United States v. Kutas, 542 F.2d 527 (9th Cir. 1976), cert, denied, 429 
U.S. 1073 (1977), appellant unsuccessfully raised the issue despite having stated in a pretrial affidavit that 
no foreseeable conflict existed, that she had discussed with counsel the possibility of a conflict, that she 
wished joint representation notwithstanding her right to separate counsel, and despite having made no 
objection to joint representation at trial.

For fiscal year 1969, a preliminary review of habeas petitions from state prisoners showed that, in those 
petitions that came to hearing (nationally, less than 5.5% of the 6,818 petitions filed), the most frequent 
allegation was denial of effective assistance. Ineffective representation accounted for 28% of the allegations 
and the allegation was present in 28% of the petitions granted. Unlike sentencing or indictment 
irregularities, the problem was not confined to a few districts. Twenty courts granted petitions on this 
ground. Committee on Prisoner Petitions, Federal Judicial Center, State Prisoner Petitions 2, 8, 9 (1972) 
(unpublished preliminary report) (copy on file at Georgetown Law Journal). Unfortunately, the Committee 
did not break down charges of ineffective representation by the specific nature of the allegation. There are 
no statistics about the nature of the allegations in the approximately 6,500 petitions that never came to 
hearing.

2. See United States v. Carrigan, 543 F.2d 1053 (2d Cir. 1976); United States v. Gaines, 529 F.2d 1038

1075
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questionable benefit to the participants in the criminal justice system. 
Individual representation would result in better representation for most 
defendants.* 3 Attorneys would not be torn between conflicting obligations to 
different clients and would not fear possible postrepresentation sanctions.4 
The Government often would have its tactical position improved and would 
have its convictions protected from postconviction attack on grounds of 
ineffective assistance.5 Trial courts would be freed from the obligation to 
scrutinize vigilantly the proceedings for conflicts. The possibility would be 
minimized that the unpleasant alternatives of declaring a mistrial or of 
demanding substitute counsel would surface far into the proceeding when a 
conflict became apparent. Postconviction courts also would be freed from 
deciding whether a conflict existed and from the attendant task of defining 
and apportioning the burden of proof.6

(7th Cir. 1976). Courts appear more willing to reverse if a conflict exists than if the ineffectiveness claim 
accuses an attorney representing a single client of inadequate performance. See United States v. Alvarez, 
580 F.2d 1251, 1256-57 (5th Cir. 1978) (in competency of representation cases, attorney’s conduct 
evaluated on wide-range scale of performance; “conflict-laden representation” not susceptible to such 
gradation because often escapes detection on review and tantamount to a denial of counsel).

3. See notes 11-26 infra and accompanying text.
4. See notes 288-95 infra and accompanying text.
5. See notes 296-301 infra and accompanying text.
6. See notes 302-04 infra and accompanying text.
7. These issues, of course, would still arise in other types of ineffectiveness claims. The Supreme Court 

has not yet established a standard of effective representation, and lower courts are divided. See Maryland v. 
Marzullo, 435 U.S. 1011, 1011 (1978) (White, J., with Rehnquist, J., dissenting from denial of certiorari) 
(Court should resolve conflict in circuits). Compare United States v. Joyce, 542 F.2d 158, 160 (2d Cir. 
1976) (stringent requirements to establish claim of ineffectiveness) with United States v. Decoster, No. 72- 
1283 (D.C. Cir. July 10, 1979) (en banc) (no opinion for the court but majority approves standard requiring 
the reasonably competent assistance of diligent, conscientious advocate). Circuit courts are also divided on 
the effect of finding ineffective representation. Compare Coles v. Peyton, 389 F.2d 224, 226 (4th Cir. 1968) 
(once violation shown, Government can establish lack of prejudice) with Beasley v. United States, 491 F.2d 
687, 696 (6th Cir. 1974) (adopting rule of Chapman v. California, 386 U.S. 18, 23 (1967); harmless error 
tests inapplicable to deprivation of procedural right so fundamental as effective assistance of counsel).

8. 435 U.S. 475, 485 (1978). See notes 34-81 infra and accompanying text.
9. See notes 227-30 infra and accompanying text.
10. Committee on Rules of Practice and Procedure of the Judicial Conference of the United States, 

Preliminary Draft of Proposed Amendments to the Federal Rules of Criminal Procedure, Rules Governing 
Section 2254 Cases in the United States District Courts, Rules Governing Section 2255 Proceedings for the 
United States District Courts, and Federal Rules of Evidence, 77 F.R.D. 507, 593 (1978). The Judicial 
Conference approved proposed rule 44(c) on September 22, 1978 and submitted it to the Supreme Court on 
November 1, 1978. On April 30, 1979, the Supreme Court promulgated rule 44(c) as an amendment to the 
Federal Rules of Criminal Procedure. 99 S. Ct. 23 (1979). This article was drafted before the Court acted. 
See note 110 infra and accompanying text for text of proposed rule 44(c).

To achieve these results,7 8 courts might ban multiple representation as 
unconstitutional per se by interpreting the sixth amendment to require the 
assistance of separate counsel. That interpretation presently is foreclosed, 
however, by the Supreme Court’s refusal to hold that joint representation is 
unconstitutional per se in Holloway v. Arkansas.*  Alternatively, courts might 
bar multiple representation unless convinced that they had obtained knowing 
and intelligent waivers from the defendants. This alternative approach has 
been adopted by a number of courts of appeals.9 It is also the subject of 
proposed rule 44(c), a proposed amendment to the Federal Rules of Criminal 
Procedure offered by the Judicial Conference.10
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After introducing the problem of conflicts and discussing the approaches of 
the federal courts to the problem, this article analyzes proposed rule 44(c). It 
suggests revisions to the rule, discusses how courts are apt to interpret it if 
enacted, and questions whether the rule will achieve its goals.

I. The Problems with Conflicts of Interest

A conflict of interest hobbles the defense in a manner distinct from other 
forms of ineffectiveness. The usual ineffectiveness claim charges inadequacy 
of counsel based on neglect, lack of insight, bad judgment, or misconception 
of role. In contrast, an attorney with a conflict may be prepared to provide 
aggressive, resourceful representation. The conflict, however, prevents such 
representation, frequently because of the receipt of information, possibly 
protected by the attorney-client privilege, that would require representation 
of one client in a way that might disadvantage the other."

Conflicts usually arise because one defendant implicates the other, one 
defendant’s culpability is greater than that of the other, or one defendant’s 
defense is inconsistent with that of the other. To say that some form of 
conflict will occur whenever counsel represents more than one defendant is 
probably not an exaggeration.12 A conflict is likely to arise whether counsel is 
retained or appointed.13 A conflict could surface at any stage of the

11. Disagreement about counsel’s role complicates the conflict issue. Under a “positivist” approach to 
advocacy, counsel is expected to be both partisan and neutral. See generally Simon, The Ideology of 
Advocacy: Procedural Justice and Professional Ethics, 1978 Wis. L. Rev. 30 (contrasting “partisan,” 
“purposivist,” and “ritualist” conceptions of counsel’s role). The ABA Canons of Professional Ethics Nos. 
4, 6 & 7 (1970) require him to be loyal, competent, and zealous. A conflict may make it impossible for 
counsel to adhere simultaneously to such principles of conduct. If counsel tempers the aggressiveness of his 
representation to accommodate a conflict or to prevent its emergence, he violates principles of partisanship; 
in deciding to accommodate the conflict by not using an approach that could aid one of the defendants, he 
abandons neutrality. Although counsel may have made deliberate or unwitting accommodations in 
attempting to prevent the conflict from emerging, the problem is minimized if an attorney withdraws once 
the conflict develops.

The most difficult problem arises when an attorney is unaware that a conflict exists or may emerge. See 
note 15 infra. The chances that a conflict will occur increase as the proceedings advance from stage to 
stage. A procedure like that of proposed rule 44(c) may help to forestall conflict problems by forcing 
counsel and clients to assess at an early stage whether a conflict does exist. See notes 106-65 infra and 
accompanying text.

12. “Conflict” is defined expansively here. It includes any difference in the positions of the defendants 
that might influence counsel in choosing how to represent either defendant. The aspirational Ethical 
Considerations of the Code of Professional Responsibility are based on a broader definition of “conflict” 
than the definitions given for the Disciplinary Rules. Compare ABA Code of Professional Responsi
bility EC 5-14 (representing multiple clients “who may have differing interests, whether such interest be 
conflicting, inconsistent, diverse, or otherwise discordant”) with id.. Definitions No. 1 (‘“Differing 
interests’ include every interest that will adversely affect either the judgment or the loyalty . . . to a client, 
whether it be a conflicting, inconsistent, diverse, or other interest.”). The Advisory Committee appears to 
adopt the broader definition for rule 44(c). See 77 F.R.D. at 595-96.

Courts define conflict more restrictively for constitutional purposes. See, e.g., United States v. Donahue, 
560 F.2d 1039, 1045 (1st Cir. 1977) (alternative strategy available for X but inconsistent with position of Y; 
conflict because defendant and codefendant represented by members of same firm); Robinson v. Parratt, 
546 F.2d 764, 767 (8th Cir. 1976), affg 421 F. Supp. 664, 671 (D. Nev. 1976) (independent antagonistic 
defenses); People v. Anderson, 59 Cal. App. 3d 831, 834, 131 Cal. Rptr. 104, 111 (1976) (conflict must be 
demonstrable reality; ineffectiveness must result in withdrawal of crucial defense and reduce trial to farce).

13. Courts that usually apply a less rigorous standard of review in judging ineffectiveness claims against 
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proceedings—plea bargaining, investigation and preparation of a defense, the 
decision whether to have the defendants testify, the final argument, or 
allocution at sentencing. Courts and commentators have documented the 
many ways that an attorney can find himself in the bind of a conflict.'4 
Probably every defense attorney who has represented more than one defend
ant in a multiple defendant proceeding has experienced the gripping fear of an 
emerging conflict,* 14 15 and probably every judge who has watched counsel 
represent more than one client has considered ways to extricate counsel 
without declaring a mistrial.

retained counsel nonetheless may apply the same standard to retained and to appointed counsel when 
ineffectiveness is based on a conflict. Compare Fitzgerald v. Estelle, 505 F.2d 1334, 1336-37 (5th Cir. 1975) 
(en banc) (ineffectiveness claim against retained counsel not based on conflict; because trial judge has no 
control over defendant's selection, court intervention warranted only if counsel’s performance obviously 
inept) with United States v. Alvarez, 580 F.2d 1251, 1255-56 (5th Cir. 1978) (whether attorney appointed 
or retained, conflict renders trial fundamentally unfair and violates due process).

14. See, e.g., State v. Olsen, 258 N.W.2d 898, 905 (Minn. 1977) (citing examples of conflicts); Geer, 
Representation of Multiple Criminal Defendants: Conflicts of Interest and the Professional Responsibilities of 
the Defense Attorney. 62 Minn. L. Rev. 1 19, 125-35 (1978); Comment, Conflict of Interests in Multiple 
Representation of Criminal Co-Defendants, 68 J. Cr. L. & CRIM. 226, 233-41 (1977).

15. Of course, some attorneys remain obtuse. See United States v. Garafola, 428 F. Supp. 620 (D.N.J. 
1977), affd sub nom. United States v. Dolan, 570 F.2d 1177 (3d Cir. 1978). In Garafola, one attorney 
represented two defendants, Dolan and Garafola; Garafola pleaded guilty before trial. Id. at 622. At two 
separate hearings, defendants and counsel stated that there was no conflict of interest. Id. at 621-22. At his 
trial, Dolan testified that he was helping Garafola pick up television sets and did not know that the sets 
were stolen. Id. at 622. When the Government indicated that it would call Garafola in rebuttal, the defense 
attorney still did not think that a conflict existed. Id. at 623. The district court judge questioned the 
attorney regarding how he could advise Garafola while representing Dolan and how he could effectively 
cross-examine Garafola on behalf of Dolan while still representing Garafola in connection with his 
upcoming sentencing. Id. Counsel persisted in his inability to perceive a conflict, but the judge directed him 
to withdraw from representing either defendant. Id. Accord. United States v. Gaines, 529 F.2d 1038, 1040 
(7th Cir. 1976) (attorney representing three defendants, one of whom had incriminated the other two and 
would probably be grand jury witness, nevertheless characterized disqualification motion as “frivolous and 
libelous”). Self-interest may occasionally play a role. See In re Investigation Before February 1977 
Lynchburg Grand Jury, 563 F.2d 652, 656-57 (4th Cir. 1977) (counsel refused to withdraw when informed 
he was target of grand jury investigation and several clients might testify against him).

16. The appointed attorney usually enters the case without having had a chance to thoroughly interview 
the defendants to determine whether a conflict exists. In contrast, if witnesses or putative defendants are 
under investigation by a grand jury before formal charges are filed, the attorney may have time to explore 
with each the possibility of a conflict.

17. See H. Kalven & H. Zeisel, The American Jury 193-218 (1966) (characteristics of individual 
defendant may move jury to leniency). A display of emotion or the appearance of repentance may appeal to 
the jury. Id. at 204. Cf. Lowenthal, Joint Representation in Criminal Cases: A Critical Appraisal, 64 Va. L. 

A simple example illustrates the likely occurrence and probable effect of a 
conflict. Assume that X and Y are charged with robbery and that both have 
the same defense—a common alibi established by the same witnesses. This 
situation is perhaps the best for a joint defense presented by a single attorney. 
The attorney begins his preparation on the assumption that the defendants 
will both be acquitted or both be convicted; logically, he believes that they will 
stand or fall together.16 He must decide whether one or both will testify and in 
what order each will testify. Although the alibi could be presented completely 
through the alibi witnesses, most attorneys prefer to have one or both 
defendants testify to confirm the testimony of the alibi witnesses and to show 
the jury what each defendant is like as a person.17 This decision, however, 
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usually cannot be made until far into the case. The attorney rarely learns 
about the criminal records of his clients until the prosecution produces them 
during discovery.18 Until he has interviewed his clients at length, the attorney 
does not know whether their stories conflict, whether one client remembers 
what the other does not,19 or whether he can unite the testimony of one with 
that of the other and their combined story with that of the alibi witnesses.20

Rev. 939, 942-46 (1979) (lawyer must differentiate his client from others charged with same or similar 
conduct and emphasize those attributes that will have favorable effect on prosecutor, judge, or jury). These 
considerations may not be as important in a bench trial because counsel may successfully describe his 
client’s personality and position to the judge through pretrial conferences, hearings, and conversations. 
Judges also tend to be more resistant to defendants’ personal appeal. See H. Kalven & H. Zeisel, supra, 
at 200-01.

18. Defendants frequently have a distressing inability to remember whether they have a record of 
convictions and, if so, whether those convictions were misdemeanors or felonies. This information is vital 
for assessing the Government’s chances of impeaching a testifying defendant. In addition, information 
about other crimes, wrongs, or acts is admissible for limited purposes under Fed. R. Evid. 404(b) and can 
be extremely damaging to the defense. The possibility that the Government may be able to circumvent 
discovery by introducing such information in rebuttal complicates an early decision whether to have a 
defendant testify.

19. On cross-examination, the Government frequently compares the testimony of one defendant with 
that of another to establish inconsistencies in memory and story as a basis for attacking the credibility of 
each. Defense counsel frequently view these inconsistencies, even if minor or understandable, as damaging 
to the case.

20. Prompting techniques such as informing a defendant of possible defenses before asking for his 
version of the facts are of questionable propriety. See ABA Project on Standards for Criminal 
Justice, The Defense Function § 3.2(a) (1974) (attorney should probe for all relevant facts without 
seeking to influence direction of client's response) [hereinafter ABA Defense Standards]. But defense 
counsel can try to dissuade one client from obstinately claiming that some “fact” occurred that the other 
client does not remember or disputes. Marrying the stories of his two clients is one of counsel’s greatest 
obstacles to successful representation.

21. If counsel calls X to testify, cross-examination of X on behalf of T might strike jurors as inconsistent 
with counsel’s belief in the truth of X’s testimony. See Holloway v. Arkansas, 435 U.S. 475 (1978), 
discussed at text accompanying notes 34-70 infra. Even if X had told counsel something that would not 
hurt X but would help T, counsel might be barred by the attorney-client privilege from eliciting X’s 
testimony in this situation. Counsel's cross-examination of a Government witness also could create a 
conflict. See Buffalo Chief v. South Dakota, 425 F.2d 271, 277 (8th Cir. 1970) (when several individuals 
killed victim, counsel unable to press Government’s eyewitness concerning dress of assailants because 
testimony would have benefited one client but hurt another).

22. If one client testifies, counsel cannot hope for any effect from the self-serving announcement made 
by many defense attorneys whose single client does not testify, “I see no reason to have my client testify; we 
will put the Government to its burden of proving guilt beyond a reasonable doubt.”

Even if the stories of his clients match, the attorney’s problems are not 
over. Does one client appear to be more credible than the other? More willing 
to follow counsel’s lead? Less likely to react abrasively to cross-examination? 
If he represented only one defendant, counsel might decide that his client had 
to testify, regardless of whether the defendant appeared unsavory or his story 
unsatisfactory. In representing both defendants, the attorney’s choice is not so 
clear. If X testifies, will he drag down Y, the better witness?21 If only Y 
testifies, X may not be sufficiently protected, especially if evidence against Y is 
greater than that against X. Because juries frequently discount alibi witnesses, 
a jury in a separate trial might have acquitted X on the ground that the 
Government failed to prove him guilty. Even in the face of an instruction not 
to infer guilt from failure to testify,22 the jury in a joint trial is puzzled by X’s 
failure to testify. If Y was willing to testify in spite of the evidence against him, 
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the jury wonders, what damaging information would X have revealed if he 
had testified?23

The attorney faces the same difficult decisions at final argument. Y has 
testified, but X has not. If counsel argues that Y’s testimony proves that both 
X and Y are innocent, he prods the jury into wondering again why X himself 
did not testify and invites the Government to retort in its rebuttal.24 But 
counsel also cannot isolate X from Y. If he represented only X, he could stress 
the lack of prosecution evidence against his client even if he did not directly 
contrast the evidence implicating X with that implicating Y.25 In representing 
both X and Y, however, counsel cannot risk compromising Y’s position by 
contrasting the evidence against each defendant. At best, counsel may argue 
that, because the prosecution’s evidence against X is inconclusive, the jury 
should acquit Y on the strength of Y’s position. But that approach risks 
compromising X.

The attorney may or may not recognize these dilemmas. If he does, he 
should notify the court, and the court should require separate counsel.26 If he 
does not, the conflict probably will be detected and brought to the attention of 
the postconviction courts by each defendant’s new counsel on appeal.

23. Counsel may be unable to prevent the court from highlighting the defendant’s silence with an 
instruction to the jury not to infer anything adverse to the defendant from his failure to testify. See 
Lakeside v. Oregon, 435 U.S. 333, 340-41 (1978) (such instruction even over defense objection does not 
violate constitutional guarantee against compulsory self-incrimination).

The impact on the jury of a defendant’s failure to testify may not create a conflict warranting reversal. 
Compare Kaplan v. Bombard, 573 F.2d 708, 713 (2d Cir. 1978) (reversal not warranted because not clear 
that defendant’s testimony would “add anything new" and defendant would have been subject to cross- 
examination on criminal record) with United States v. Donahue, 560 F.2d 1039, 1044 (1st Cir. 1977) (if 
counsel decides that to avoid this impact neither defendant should testify, conflict exists for defendant who 
could have testified).

24. Although Griffin v. California, 380 U.S. 609 (1965), precludes direct comment by the Government 
on a defendant’s failure to testify, this rule has been narrowly construed. See Lockett v. Ohio, 438 U.S. 586, 
595 (1978) (Government's reference to “uncontradicted" evidence harmless when defendant refused to 
testify after counsel told jury client would take stand). Similarly, the false contention by the Government 
that the evidence implicates both defendants, although clearly improper, may not constitute reversible 
error. See United States v. Mitchell, 556 F.2d 371, 380-81 (6th Cir.), cert, denied, 434 U.S. 925 (1977) (no 
prejudice even when Government’s failure to exclude inference that defendant participated in codefen
dant's plot to kill Government witness exceeded “outer bounds of proper advocacy”). Furthermore, an 
objection by defense counsel to such tactics would emphasize the significance of that evidence to Y while 
eliminating its application to X.

25. Counsel risks damning both his client X and codefendant Y if he argues that the jury should acquit X 
regardless of whether Y is guilty. When counsel represents both X and Y, however, he is absolutely 
foreclosed from asking the jury to split the defendants.

26. The worst result of a conflict, from counsel’s point of view, is that he may be required to withdraw 
from representing both defendants. In our two-person robbery, for example, assume that X tells counsel 
that he is guilty but Y is innocent; Y claims to lack any knowledge of the crime. With this information, 
counsel could represent X but not Y. Counsel has learned nothing from either X or Y that would 
compromise his representation of X. He must use X’s admission to help Y, but cannot because of X’s 
attorney-client privilege. Assume, however, that during the interview Y admits that on the day of the 
robbery he had worn a red hat matching the victim’s description of the hat worn by the robber who pistol
whipped him. With that additional fact, counsel must withdraw from representing X as well. He now has 
information showing X’s lesser culpability that he cannot use because it is protected by Y’s attorney-client 
privilege. See United States v. Garafola, 428 F. Supp. 620 (D.N.J. 1977) (disqualifying attorney from 
representing either defendant), aff d sub nom. United States v. Dolan, 570 F.2d 1178 (3d Cir. 1978). If 
required to withdraw, counsel may also be required to repay part of his fee to his clients. See Loffelt v. 
Shell, 577 F.2d 30, 31-32 (8th Cir. 1978) (per curiam) (counsel ordered to reduce fee from $1000 to $100).
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II. Current Legislative and Judicial Approaches to 
Multiple Representation

The current federal rule, rule 44 of the Federal Rules of Criminal 
Procedure, implicitly authorizes the appointment of one attorney for two or 
more indigent defendants.27 To implement rule 44, Congress enacted 18 
U.S.C. § 3OO6A(b), which orders the trial court to “appoint separate counsel 
for defendants having interests that cannot properly be represented by the 
same counsel, or when other good cause is shown.”28 Unfortunately, Congress 
did not explain these limitations on joint representation or give any guidance 
to trial courts regarding the procedures for determining whether separate 
counsel is required.

27. Rule 44 of the Federal Rules of Criminal Procedure covers the right to and assignment of counsel 
and provides that an indigent defendant is entitled to have counsel assigned at every stage of the 
proceedings.

28. 18 U.S.C. § 3OO6A(b) (1976). As originally enacted, it ordered separate counsel “for defendants 
who have such conflicting interests that they cannot be represented by the same counsel . . . .” The 1970 
amendment does not explain the change in language, but the explanation may lie in the heightened concern 
for conflicts that developed in the interim between the promulgation of the Canons of Professional Ethics 
and its replacement by the Code of Professional Responsibility. The Code defines a conflict in terms of 
“differing interests.” See note 12 supra. The Canons defined a conflict as when, “in behalf of one client, it is 
[counsel's] duty to contend for that which duty to another client requires him to oppose.” ABA Canons 
of Professional Ethics No. 6 (1937). The author has been unable to determine what Congress intended 
by “other good cause is shown,” and apparently no case has interpreted that clause. See also 7 
Administrative Office of United States Courts, Guide to Judiciary Policies and Proce
dures: Appointment of Counsel in Criminal Cases, § 2.10 (Aug. 3, 1978) (separate counsel should 
“normally” be appointed unless “good cause is shown” or the defendants waive personal counsel) 
(unpublished internal manual) (copy on file at Georgetown Law Journal) [hereinafter Guidelines].

29. 379 F.2d 123 (D.C. Cir. 1967)
30. Id. at 126. The federal district court in Vermont usually appoints separate counsel, but has not 

drafted a specific rule on this practice. Conversation with Clerk’s Office, Vermont District Court (Jan. 4, 
1979). At least one state court has urged appointment of separate counsel, but apparently does not reverse 
automatically when the trial court has failed to do so. See McFarland v. Indiana, 359 N.E.2d 267, 268-69 
(Ind. App. 1977) (adopting Ford rule, but proof of conflict required for reversal).

31. Ford v. United States, 379 F.2d at 126. Under Faretta v. California, 422 U.S. 806 (1975), it is unclear 
whether it is constitutional to condition appointment of one attorney on a showing of benefit to the defense, 
as Ford does. For a discussion of Faretta, see text accompanying notes 231-41 infra.

32. Ford v. United States, 379 F.2d at 125. Concern for a fee may lead retained attorneys, whose 

No court has yet condemned multiple representation as unconstitutional 
per se. In Ford v. United States,29 however, the United States Court of Appeals 
for the District of Columbia Circuit approached this position by exercising its 
supervisory power to require initial appointment of separate counsel for each 
indigent defendant.30 According to that court, if, after each attorney consults 
with his client and investigates the case, counsel decide that the defendants 
would benefit from joint representation, they must notify the court and 
explain the reasons for their recommendation. The court can then take 
whatever action it “deems appropriate in the circumstances.”31 The court 
adopted this approach because it thought that, despite the mandate of 18 
U.S.C. § 3006A(b), a trial court could not determine before trial whether 
separate counsel are required and because the effect on his fee may influence 
an appointed attorney’s decision whether joint representation might prejudice 
his clients.32
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Courts that have not adopted the Ford approach face difficult issues. What 
does the trial court do if an attorney declares that a conflict may emerge or 
does exist? If counsel does not raise the issue, must the trial court nonetheless 
ask counsel whether he perceives a conflict? Must the court itself determine 
whether a conflict may or does exist? Must the court inform the defendants of 
the risk of conflict?33 When postconviction attack is based on conflict, how 
does the appellate court define and apportion the burden of showing conflict 
and the resultant prejudice?

representation is not covered by rule 44 as presently enacted, to overlook conflicts more frequently than 
would public defenders or appointed private counsel. See Cole, Time for a Change: Multiple Representation 
Should be Stopped, 2 Nat. J. Crim. Def. 149 (1976) (fee considerations contribute to making multiple 
representation a “defense lawyer’s dream”); Lowenthal, supra note 17 (noting questionnaire responses 
indicate that 70% of public defenders have strong preference against joint representation and 49% refuse 
to represent more than one defendant in multiple defendant cases under any circumstances).

33. See United States v. Foster, 469 F.2d 1 (1st Cir. 1972) (rejecting Ford rule of automatic reversal; 
requiring court to conduct early inquiry into possible conflicts and ensure that defendants aware of risks).

34. 435 U.S. 475 (1978).
35. Hall made the motion because “the defendants had stated to him that there is a possibility of a

conflict of interest in each of their cases 435 U.S. at 477. The motion did not explain further the
nature of the conflict. Id. at 481. Although the Supreme Court indicated that a hearing was held, id. at 479, 
Hall states that the trial court refused to hear oral argument or receive evidence of the existence and nature 
of the conflict. Conversation with Harold Hall (Jan. 5, 1979). Hall believes that the correct procedure 
would have been for the court to permit him to withdraw from representing all three defendants and to 
appoint separate counsel for each. Id.

36. Campbell allegedly admitted entering the restaurant and remaining at the top of the stairs as a look
out while his codefendants went downstairs and performed the rape. 435 U.S. at 477-78. Campbell later 
claimed that he had never made the oral confession. Id. at 481. Hall does not think that suppressing the 
confession would have eliminated the conflict. Conversation with Harold Hall (Jan. 5, 1979). This 
conclusion seems to be correct because the Government could have used the confession to impeach 
Campbell on cross-examination. See Harris v. New York, 401 U.S. 222 (1971).

37. 435 U.S. at 478.
38. As the Holloway majority opinion noted, the trial judge’s statement is unclear. If the judge meant 

that Hall would be able to cross-examine the testifying defendant on behalf of his other two clients, his 
response conflicts with his subsequent refusal to permit counsel to “cross-examine”—that is, to challenge 
the credibility of each defendant’s testimony as he testified. 435 U.S. at 478 n.3.

A. WHEN THE DEFENSE OBJECTS TO JOINT REPRESENTATION

In Holloway v. Arkansas,34 the Supreme Court reversed the convictions of 
defendants Holloway, Campbell, and Welch on charges of rape and robbery 
because the trial court improperly required joint representation over claims of 
potential conflict. The trial court had appointed one public defender, Harold 
Hall, to represent all three defendants. Several weeks before trial, the trial 
court denied Hall’s motion for appointment of separate counsel.35 The court 
subsequently refused to suppress Campbell’s oral confession, although it 
ordered deletion of references to his codefendants.36 Before the jury was 
empaneled, Hall renewed his motion for appointment of separate counsel on 
the ground that “one or two of the defendants may testify and, if they do, then 
I will not be able to cross-examine them because I have received confidential 
information from them.”37 The court again denied the motion, commenting 
that “I don’t know why you wouldn’t.”38

After the state rested, Hall told the court that all three defendants had 
decided to testify against his recommendation and that the conflict would 
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probably surface as a result.39 After cavalierly noting that conflicts exist in 
every multiple defendant case, the court told Hall to let the defendants testify 
and indicated satisfaction “that each understood the nature and consequences 
of his right to testify on his own behalf.”40 Hall shifted ground at this point. 
He argued first that he could not cross-examine the testifying defendant 
because he had received information from each individually and second, that 
he could not even ask questions of each on direct examination.41 The court 
countered Hall’s first objection by stating that counsel had no right to cross- 
examine his own witness. Even if that conclusion were technically correct 
under the state’s evidentiary rules,42 it ignored counsel’s obligation to protect 
nontestifying defendants while a codefendant testified.43 The court apparently 
interpreted Hall’s reservations concerning direct examination as a reference 
to the possibility that one or more of the defendants would perjure himself 
and instructed Hall to “tell [each defendant] to go ahead and relate what he 
wants to. That's all you need to do.”44

Hall dutifully followed the instructions.45 When Holloway and later Welch 
took the stand, Hall advised each that “I cannot ask you any questions that 
might tend to incriminate any one of the three of you .... Now, the only 
thing I can say is tell these ladies and gentlemen of the jury what you know

39. 435 U.S. at 478. Hall did not explain why he had made this recommendation. The recommendation 
itself could have presented a conflict if Hall had urged his clients not to testify because he believed himself 
prohibited from cross-examining each on behalf of the other two, rather than as a tactical decision that it 
would be in each defendant’s best interest not to testify. One also wonders what effect Hall’s in-court 
announcement of his recommendation might have had on the jury.

40. 435 U.S. at 479. The trial judge compounded the damage when he prefaced the testimony of two of 
the defendants by asking whether each understood that he was testifying against counsel’s advice. 
Appendix to Petitioners’ Brief in the United States Supreme Court at 28, 30 [hereinafter Appendix],

41. 435 U.S. at 479. Both arguments were grounded on Hall’s belief that anything he did to aid the 
testifying defendant would injure the nontestifying defendants. Appendix, supra note 40, at 26. Hall 
apparently did not know what each defendant would say while testifying. Conversation with Harold Hall 
(Jan. 5, 1979). Although this tends to raise questions about Hall's preparation, in the absence of a conflict 
Hall would have been able to examine each defendant without any concern for their attorney-client 
privilege.

42. The State noted that Arkansas law prohibited cross-examination of one's own witness unless that 
witness was hostile. Transcript of Oral Argument in United States Supreme Court at 25 (Nov. 2, 1977) 
[hereinafter Oral Argument],

43. The trial court told Hall that the prosecutor would cross-examine the defendants. 435 U.S. at 479. 
This comment seems to imply that the judge thought such cross-examination would be sufficient, but as 
Hall pointed out, the prosecutor would not have designed his cross-examination to help the nontestifying 
defendants. Conversation with Harold Hall (Jan. 5, 1979).

44. 435 U.S. at 480 & n.4. Hall denies that he was attempting to telegraph to the trial judge a suspicion 
that his clients might perjure themselves. Conversation with Harold Hall (Jan. 5, 1979). Hall’s language, 
however, is similar to the code many attorneys use to alert the court and the prosecutor that, because of 
possible perjury problems, they are going to ask open-ended questions that call for what would otherwise 
be an objectionable narrative answer. Hall’s method of direct examination is consistent with that required 
when counsel believes his client will commit perjury. See text at note 46 infra; ABA Defense Standards, 
supra note 20, § 7.7(c) (1974) (attorney must confine examination to identifying witness as defendant and 
permitting him to make his statement to trier of fact; no direct examination in conventional manner).

45. Hall considered risking contempt by refusing to proceed, but decided that his obligation to his 
clients required him to represent them as best he could, given the conflict. Conversation with Harold Hall 
(Jan. 5, 1979). Other attorneys might disagree. Compare People v. Kor, 129 Cal. App. 2d 436, 447, 277 
P.2d 94, 101 (1954) (Shinn, J., concurring) (suggesting that counsel should choose to go to jail rather than 
disclose privileged matters) with ABA Code of Professional Responsibility DR 2-110(B)(2) 
(attorney shall withdraw if to continue would violate disciplinary rule, as long as permission received from 
court if required).
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about this case . . . .”46 At least one of the defendants understandably was 
confused, commenting that he had no “speech” prepared and had expected to 
answer counsel’s questions.47 Each defendant then testified that he was not 
guilty because he was elsewhere at the time of the crime, although not with 
the other two.48

46. 435 U.S. at 480.
47. Id.
48. Id. at 480-81. It is not clear whether the Government used Campbell’s unredacted confession in 

cross-examining him. If so, that use would have increased the necessity of Hall’s cross-examining Campbell 
to protect the other two defendants. Cf. Bruton v. United States, 391 U.S. 123, 128-29 (1968) 
(impermissible to assume jury will ignore confessor’s inculpation of codefendant in determining latter’s 
guilt; codefendant's confrontation rights denied when confessor did not take stand).

49. 260 Ark. 250, 539 S.W.2d 435 (1976) (4-3 decision).
50. Id. at 256, 539 S.W.2d at 439.
51. Id. at 259-60, 539 S.W.2d at 441. The court appeared to define conflict as a situation in which the 

inconsistencies were visible to the jury rather than one in which the attorney was foreclosed from some 
action, an interpretation more restrictive than that suggested in this article. See note 12 supra.

52. 260 Ark. at 255-56, 539 S.W.2d at 438-39.
53. Id. at 259, 539 S.W.2d at 440-41. The Arkansas Supreme Court neither explained how detailed 

counsel’s presentation would have to be nor acknowledged that Hall might have violated the attorney
client privilege and compromised his clients’ fifth amendment rights if he had disclosed the details of the 
conflict. According to Hall, he would not have informed the trial court of the nature of the conflict, even if 
that discussion would have occurred in camera and even if his refusal to disclose would have resulted in a 
contempt citation. Conversation with Harold Hall (Jan. 5, 1979). Hall thought his discussion might have 
been disclosed to the press. Id. He did not inform the Arkansas Supreme Court of the nature of the conflict 
because that court held no oral argument. Oral Argument, supra note 42, at 11. Hall did discuss, in general, 
the conflict during oral argument before the United States Supreme Court by explaining that he knew, 
through conversations with his clients, which defendants had gone downstairs where the rape had 
occurred. Id. When asked whether his disclosure to the Supreme Court violated the attorney-client 
privilege, Hall replied that he thought not, contending that if he did not name which individuals did not 
participate in the rape, he would not breach the privilege. Id.

54. Holloway v. Arkansas, 435 U.S. 475 (1978). Justice Stevens joined the majority, without opinion, 
although as a circuit judge he had written the opinion in United States v. Jeffers, 520 F.2d 1256 (7th Cir.) 
(counsel’s effectiveness not affected by possible conflict when Government called witness who had 
previously been represented by defense counsel’s firm), cert, denied. 423 U.S. 1066 (1976). The Arkansas 

In a split decision, the Arkansas Supreme Court refused to reverse on the 
ground of a conflict of interest.49 Although the court apparently would have 
reversed automatically if a conflict had existed,50 it limited its review to the 
testimony given by the three defendants, rather than considering the testimo
ny that they might have given if Hall had asked questions to elicit or to 
challenge their stories. The court concluded that no conflict had emerged.51 It 
reasoned that Campbell’s confession had been introduced only against him, 
that Campbell was guilty of rape as an accessory even though he had not 
participated, that each defendant had denied involvement while testifying, 
and that each had received the same sentence.52 Equally important, the 
Arkansas Supreme Court thought that Hall’s various attempts to withdraw 
were inadequate. The court recommended that an attorney specifically 
outline the nature of the conflict and, if necessary, ask the trial court to permit 
him to identify the conflict in chambers, out of the hearing of the prosecu
tion.53

On certiorari to the Arkansas Supreme Court, the United States Supreme 
Court reversed, 6-3, in an unfortunately vague opinion by Chief Justice 
Burger.54 The Court did not reverse because it believed that multiple 
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representation was unconstitutional per se,55 or because it concluded that, on 
the record, a conflict had existed and that the defendants had been prejudiced 
thereby.56 Instead, the Court scored the trial judge for his brusque dismissal of 
Hall’s objections. Because the trial judge had failed to credit Hall’s claim that 
a conflict had existed or to inquire into the nature of Hall’s allegations, the 
trial judge had “improperly require[d] joint representation over timely 
objection . . . .”57

Supreme Court had relied on Jeffers to support its conclusion that the defendants had failed to establish 
that a conflict existed and that Hall could have disclosed the factual basis of the conflict in camera. 260 
Ark. at 259, 539 S.W.2d at 440. In contrast to the Jeffers approach, the Holloway majority did not require 
counsel to make that disclosure.

55. 435 U.S. at 482 & 483 n.5.
56. Id. at 490-91. Hall said that he had had to change his “plans” after the trial court barred him from 

cross-examining each defendant as he testified. Oral Argument, supra note 42, at 4. He did not explain 
what that change was or how his initial plan might have better aided the defendants. During oral argument 
one Justice (the transcription does not identify a Justice who asks a question) suggested how prejudice 
could have existed: despite equal guilt under substantive law, the jury, which fixed the penalty in Arkansas 
at that time, might have given a lighter sentence to the defendant who did not participate in the rape. Id. at 
28.

57. 435 U.S. at 488 (interpreting Glasser v. United States, 315 U.S. 60 (1942)).
58. Id. at 491. The defendants have not yet been retried. On remand, the trial of each was severed and 

separate counsel appointed. Hall was not reappointed to represent any defendant and would not have 
accepted reappointment if he had been asked. Conversation with Harold Hall (Jan. 5, 1979).

59. 315 U.S. 60 (1942).
60. The Court in Glasser used the word “insist,” 315 U.S. at 76; in Holloway, the word “forced,” 435 

U.S. at 488. The trial court’s “insistence” in Glasser was milder than that in Holloway. Glasser and 
Kretske, two assistant United States attorneys, were charged with fraud. Glasser had retained Stewart; 
Kretske, the firm of Harrington & McDonnell. On the day of trial, Harrington's motion for a continuance 
was denied, and McDonnell, Harrington’s partner, was ordered by the trial court to represent Kretske. The 
next day, McDonnell announced that Kretske did not want him as counsel. Before ruling on that motion, 
the trial court asked Stewart whether he would represent Kretske also. Stewart noted that there might be a 
"little inconsistency” between the defense of Glasser and that of Kretske. 315 U.S. at 68. The court 
dropped the matter, and refused to permit McDonnell to withdraw. Then, following a conversation 
between the court, defendants and defense counsel, Kretske announced that Stewart had agreed to 
represent Kretske as long as the court appointed Stewart. Id. at 69. Apparently, Stewart wanted to be 
appointed to prevent the jury from inferring that the defendants acted jointly. See Petitioners' Bill of 
Exceptions, Transcript of Record, Vol I at 181 (filed on appeal to Supreme Court, June 28, 1940). The 
court granted McDonnell's motion to withdraw, but did not specifically ask Glasser whether he accepted 
this arrangement. 315 U.S. at 69. Glasser first objected to this appointment some fifteen weeks after he had 
been convicted. Id. at 88 (Frankfurter, J., dissenting).

61. 315 U.S. at 67, 72-73 (discussing the strength of Government’s case and possible impact on defense 
strategy). But see id. at 75-76 (difficult to determine degree of prejudice sustained). The decisions in Glasser 
and Holloway suggest that a court cannot appoint an attorney to represent an indigent codefendant when 

Reversal followed automatically. The defendants, who had not established 
how they had been prejudiced by the alleged conflict, were excused from that 
burden, and the state was not permitted to argue that the putative conflict was 
harmless error on the facts of the case.58 In so ruling, the Court settled one 
question about the proper interpretation of Glasser v. United States,59 the only 
other case in which the Court has faced a challenge to a jury verdict of guilt 
based on an alleged conflict of interest. Glasser included language suggesting 
that reversal should be automatic when the trial court had forced counsel to 
represent two defendants with potentially conflicting defenses,60 but also 
included language suggesting that some form of the harmless error rule might 
apply.61 Holloway rejected the latter possibility.
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The decisions in both Glasser and Holloway, however, begged the crucial 
issue of identifying what acts or omissions by a trial judge “force” counsel on 
an unwilling defendant. Although the remarkable insensitivity of the Arkan
sas trial judge made the Court’s decision to reverse understandable,62 the 
Court left the role of counsel and of the trial court undefined.63 What must 
counsel do to trigger the trial court’s obligation to inquire? Is it enough if 
counsel identifies the nature of the conflict in generic terms,64 as Hall had 
done, or must counsel identify the relevant disciplinary rules65 or facts that 
create the conflict?66 With respect to counsel’s obligation to identify the 
conflict, for example, the Court said that Hall could have explained the 
conflict more clearly, but did not indicate what other information would have 
proven helpful or how far Hall could have gone without violating the 
attorney-client privilege.67 Further, must the trial court accept counsel’s claim 
that a conflict exists or may it probe to satisfy itself that a conflict does exist? 
If the trial court may inquire, may it question the defendants as well as 
counsel? On these points, the Court vacillated. Although it approved 
accepting counsel’s claim and appointing separate counsel without inquiry,68 
it did not “preclude” inquiry into the sufficiency of counsel’s representa

that attorney has been retained by a different defendant. That appointment would impose joint 
representation on the nonindigent defendant, unless the defendant is given the option of demanding 
separate counsel. But cf. United States v. Lovano, 420 F.2d 769 (2d Cir. 1970) (retained attorney appointed 
to represent indigent).

62. At one point, for example, the trial judge said "every time I try more than one person in this court 
each one blames it [the crime] on the other one.” 435 U.S. at 479.

63. The Court nonetheless recognized the need to “evolve some standards” in this area, as one Justice 
remarked during oral argument. Oral Argument, supra note 42, at 12. The Court’s inability or 
unwillingness to set up standards was unfortunate because Holloway provided an opportunity to explore 
several troubling ethical issues for counsel. If counsel is ethically obliged to ask only for a narrative answer 
when he suspects that his client will perjure himself, see note 46 supra, is that type of questioning ineffective 
representation? Compare State v. Robinson, 290 N.C. 56, 67, 224 S.E.2d 174, 180 (1976) (ineffective 
representation for counsel to inform witness, "Tell what you would like to tell”) with People v. Lowery, 52 
Ill. App. 3d 44, 47, 366 N.E.2d 155, 157 (1977) (approving narrative answer). The Court implied that the 
prohibition against withdrawal without court permission in DR 2-110(B), even when mandated by other 
disciplinary rules, was constitutional when it noted that the trial court could either accept counsel’s 
statement about conflict or probe counsel about the conflict as a condition to granting motion to withdraw. 
435 U.S. at 486-87. See notes 68-70 infra and accompanying text. But what is counsel to say if the court 
refuses to permit withdrawal without further explanation of the conflict? How does counsel balance the 
threat presented by the conflict against the disclosure of some "secret" or “confidence" that was the source 
of the conflict? See ABA Code of Professional Responsibh ity, DR 4-101 (B) & (C). Is either the trial 
court or counsel expected to ask the defendants whether they want counsel to proceed despite the conflict?

64. Examples include inconsistent defenses and the inability to cross-examine a testifying defendant on 
behalf of the other defendants. The latter reason would warrant separate counsel in every multiple 
representation case.

65. For example, counsel might announce that he fears that he might violate DR 7-102(A)(4) by 
presenting perjured testimony. Although such an announcement certainly should flag the problem for the 
judge, it also may have a disproportionate impact on the outcome of the trial. Cf. Lowery v. Cardwell, 575 
F.2d 727 (9th Cir. 1978) (counsel’s in camera pronouncement to judge in bench trial that client committed 
perjury deprived defendant of due process; conviction reversed).

66. See State v. Davis, 110 Ariz. 29, 31, 514 P.2d 1025, 1027 (1973) (attorney announced that X claimed 
innocence and accused Y of guilt).

67. 435 U.S. at 485. Unfortunately, the Court's opinion did not discuss the interesting colloquy at oral 
argument concerning the effect of the attorney client-privilege. See Oral Argument, supra note 42, at 14 
(suggestion that second judge be appointed to determine existence of conflict).

68. The Court reasoned that, as an officer of the court, counsel would not mislead the judge; if he did, he 
could be sanctioned. 435 U.S. at 486.
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tions.69 If the court can inquire, what does it do if met with counsel’s refusal to 
amplify his claim on the ground of privilege? Similarly, the Court did not 
address whether the trial court could evaluate the conflict, as stated by 
counsel or as inferred by the court, to determine if it was de minimis on the 
facts of the given case and therefore did not require separate counsel.70

69. 435 U.S. at 487.
70. Cf. Commonwealth v. LaFleur, 296 N.E.2d 517, 519 (Mass. App. Ct. 1973) (trial court considered 

conflict announced by counsel so insubstantial that separate representation not required).
71. Given the Court’s disappointing treatment of the many unresolved questions posed by multiple 

representation, it is difficult to discern why the Court granted certiorari. Because all courts of appeals 
require an inquiry if the defense objects, the Court broke little new ground. See Hyman, Joint 
Representation of Multiple Defendants in a Criminal Trial: The Court's Headache, 5 Hofstra L. Rev. 315, 
329-30 (1977). Perhaps the Court wanted to alert the lower federal courts to their responsibility under 
Glasser. But these courts need more guidance than Holloway provides because the Court’s remedy, 
automatic reversal, simply warns them to walk carefully when faced with multiple representation. The 
Court’s effort in Holloway is also regrettable because it fails to give the states needed guidance. Rule 44(c), 
if enacted, would not apply to state litigation. Thus, the states would still be bound only by what the 
constitution requires, and what it requires, after Holloway, remains a mystery.

72. 406 U.S. 250 (1972).
73. Id. at 251.
74. Id.
75. Id. at 252.
76. Id.
77. This attorney was with Dukes because Zaccagnino was engaged in another case. Id. at 252.
78. Id.
79. Id. at 254.
80. Id. at 255.
81. Id. at 256-57.

Holloway’s failure to answer these questions71 72 is particularly upsetting in 
light of the Court’s casual treatment of similar issues in Dukes v. Warden,12 a 
decision mentioned by neither the Holloway majority nor minority. In Dukes 
the defendant sought to overturn his guilty plea on collateral attack because 
his retained counsel allegedly had a conflict of interest in representing Dukes’ 
codefendants in a second case in which Duke had separate counsel.73 
Zaccagnino, the attorney accused of conflict, negotiated a package plea 
bargain for Dukes in both cases.74 When Dukes refused to accept the plea 
bargain, Zaccagnino moved to withdraw because he thought Dukes should 
plead guilty.75 Dukes then asked the trial court to permit him to retain 
another attorney or to proceed pro se. The trial court denied counsel’s request 
to withdraw, but did continue the opening of trial for one day to permit 
Dukes to retain another attorney.76 Dukes had another attorney from 
Zaccagnino’s firm with him when he next appeared in court.77 At that time, 
Dukes pleaded guilty on the same terms as the original plea bargain.78 Before 
Dukes was sentenced, he learned that, before the same judge, Zaccagnino had 
tried to absolve his two codefendants in the second case by placing the 
principal responsibility on Dukes.79 When Dukes appeared for sentencing, he 
moved to withdraw his guilty plea, arguing that he had not intelligently 
waived his rights.80 In his petition for state habeas relief, he argued, for the 
first time, that as a result of the apparent conflict Zaccagnino had pressured 
him into pleading guilty and the guilty plea was therefore involuntary.

The Supreme Court denied relief, adopting the position of the Connecticut 
Supreme Court that Dukes had not established that an actual conflict had 
existed or that the alleged conflict had pressured Dukes into pleading guilty.81 
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Of course, the procedural context of Dukes clouds its contribution to any 
clarification of the trial court’s role when counsel objects on the grounds that 
a conflict exists. The Court has demanded far greater proof of the existence of 
a constitutional violation and of its effect before allowing a collateral attack 
on a guilty plea.82 Nonetheless, Dukes is important for approving the 
Connecticut Supreme Court’s conclusion that no conflict had existed and for 
accepting the trial court’s failure to intercede after both Dukes and his lawyer 
had claimed that a conflict did exist.83 Dukes as well as Holloway must give 
one pause in looking to the Court for leadership in resolving the difficult 
relationships between the trial court and the defense in multiple representa
tion cases.

82. See Wainwright v. Sykes, 433 U.S. 72, 87 (1977) (showing of cause and actual prejudice required for 
habeas review when defendant failed to comply with state procedure for objecting to Miranda violation); 
McMann v. Richardson, 397 U.S. 759, 770 (1970) (guilty plea based on reasonably competent advice not 
subject to attack on ground that counsel misjudged admissibility of confession).

83. See Dukes v. Warden, 406 U.S. 250, 267 (1972) (Marshall, J., dissenting) (“The trial judge did not 
even minimally inquire into the facts behind petitioner’s rather inarticulate claims.”).

84. This failure prompted the Second Circuit to acknowledge reliance on its own precedents, rather than 
on Holloway, in deciding the trial court’s obligation. Salomon v. LaVallee, 575 F.2d 1051, 1053 n.3 (2d Cir. 
1978).

85. The need for answers to these questions is highlighted by the differing responses given by the courts 
of appeals. See notes 89-99, infra and accompanying text. The Court in Holloway acknowledged this 
division. 435 U.S. at 483. If the Court’s answer is to adopt proposed rule 44(c), that answer will not 
establish the constitutional contours of the state courts' duty or guide the federal courts in implementing 
rule 44(c).

86. The considerations that contributed to the Court’s adoption of a prophylactic remedy—the 
importance of the right to counsel and the difficulty of postconviction determinations of the existence and 
effect of a conflict, 435 U.S. at 489-91—apply equally when the defense has failed to object.

87. In Estelle v. Williams, 425 U.S. 501 (1976), for example, the Court found no due process right to 
appear in civilian clothes before a jury. A different result might have been reached if the trial court had 
“compelled” the defendant to wear jail clothes after overruling a defense objection thereto. Id. at 512-13. 
By analogy, the defendants would not be “compelled” to accept joint representation unless they objected. 
Holloway interpreted Glasser as a decision in which the trial court had forced counsel on an unwilling 
defendant, an analysis similar to that in Estelle. See Holloway v. Arkansas, 435 U.S. at 484-85.

B. MULTIPLE REPRESENTATION AND THE TRIAL COURT

The Supreme Court’s failure in Holloway to provide meaningful guidance 
to counsel or to trial courts when the defense objects to joint representation is 
compounded by its failure even to discuss the responsibility of the trial court 
when the defense does not announce the actual or potential existence of a 
conflict.84 Is the trial court obliged to ask counsel whether he is satisfied that 
no conflict looms? Must it ask the defendants whether they have discussed 
with counsel what a conflict means and whether they appreciate the risk of 
proceeding with one attorney? Should it satisfy itself that no conflict is likely 
to arise?85

The willingness of the Court in Holloway to reverse a trial court that did 
not explore a defense objection suggests that the Court might require an 
inquiry about possible conflicts in joint representation cases on constitutional 
grounds.86 But other recent Supreme Court decisions contradict this conclu
sion.87 The Court was undoubtedly aware of proposed rule 44(c), and it might 
have chosen to proceed by legislation rather than by constitutional rule, a 
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choice that would be consistent with its reluctance to impose a constitutional 
prophylactic in other areas of criminal procedure.88

The federal courts of appeals differ sharply in their positions on the 
appropriate role of the trial court. They also differ in their analysis of 
postconviction attacks based on an unannounced conflict. As an exercise of 
supervisory power, several courts of appeals require the trial judge to inform 
the defendants of their right to separate counsel and of the risk of conflict 
before appointing a single attorney or permitting the defendants to proceed 
with one retained attorney.89 If the trial court fails to give that information, 
these courts of appeals usually require only a minimum showing by the 
defendants to establish that a conflict existed.90

But these same courts disagree dramatically with respect to the burden 
required to prove that a conflict warrants reversal. Some equate proof of a 
conflict with proof of a constitutional violation.91 Others shift the burden and, 
rather than require the defendant to prove prejudice, instead require the 
Government to show that the conflict was harmless error.92 Still others 
continue to place the burden of proving prejudice on the defendant.93 Recent

88. See Zurcher v. Stanford Daily, 436 U.S. 547, 567 (1978) (legislation, not fourth amendment, proper 
means to protect newspapers, as third-parties, from searches without subpoena); Manson v. Brathwaite, 
432 U.S. 98, 118 (1977) (Stevens, J., concurring) (procedures for identification of suspects more effectively 
developed by legislation than judicial fiat).

89. E.g., United States v. Lawnw, 568 F.2d 98, 105 (8th Cir. 1977), cert, denied, 435 U.S. 969 (1978); 
United States v. Carrigan, 543 F.2d 1053, 1055 (2d Cir. 1976); United States v. Garcia, 517 F.2d 272, 278 
(5th Cir. 1975); United States v. Foster, 469 F.2d 1, 5 (1st Cir. 1972); Campbell v. United States, 352 F.2d 
359, 360 (D.C. Cir. 1965). See also Zuck v. Alabama, 588 F.2d 436, 440 (5th Cir. 1979) (when no sua 
sponte inquiry, state must bear the burden of showing knowing and intelligent waiver). The Court’s 
approval of joint representation in Holloway suggests that the trial court is not initially required to appoint 
separate counsel for each indigent, as the Court of Appeals of the District of Columbia Circuit requires. See 
notes 30-32 supra and accompanying text. Those courts of appeals that require this inquiry of indigents 
have not explicitly indicated whether each indigent has the right to separate counsel upon demand or only 
upon a showing that a conflict exists. Nor have these courts outlined the precise inquiry that the trial court 
must make.

90. Apparently no court presumes that a conflict exists as a result of joint representation, but some find 
one in unlikely places. See Lollar v. United States, 376 F.2d 243, 247 (D.C. Cir. 1967) (conviction will 
stand only when no basis for “informed speculation” that rights were prejudiced); cf. Holloway v. 
Arkansas, 435 U.S. 475, 490 (1978) (sua sponte suggestion of possible conflict).

91. See Lollar v. United States, 376 F.2d 243, 244 (D.C. Cir. 1967). For a general discussion of the 
burden of proof, see Geer, supra note 14; Hyman, supra note 71; Comment, supra note 14. When it has 
moved to disqualify an attorney, the Government occasionally has taken a position different from its usual 
argument that the defendant should carry the burden. See In re Grand Jury Empaneled January 21, 1975, 
536 F.2d 1009, 1012 (3d Cir. 1976) (sixth amendment violation whenever possible conflict).

92. See United States v. Carrigan, 543 F.2d 1053, 1056 (2d Cir. 1976); State v. Olsen, 258 N.W.2d 898, 
907 n.17 (Minn. 1977); cf. United States v. Foster, 469 F.2d 1, 5 (1st Cir. 1972) (Government required to 
prove that prejudice was improbable). Although the Government occasionally can meet this burden, see 
Smith v. Regan, 583 F.2d 72, 76 (2d Cir. 1978), shifting the burden to the Government is an indirect and 
unsatisfactory method of prodding trial courts to inquire or to ban multiple representation. On direct 
appeal the Government is limited to showing no prejudice through the trial transcript. See United States v. 
Donahue, 560 F.2d 1039, 1044 (1st Cir. 1977) (Government’s burden not met). The Government thus may 
have no way to meet its burden unless it can rely on the strength of its own case without an examination of 
the possibility that conflict-free representation might change the approach of the defense. Without the 
benefit of an explanation by counsel stating whether he thought a conflict existed, and if so, how it affected 
his representation, both the Government and postconviction court must engage in speculaton that could be 
unfair to the Government or to the defense.

93. See United States v. Lawriw, 568 F.2d 98, 105 (8th Cir. 1977), cert, denied, 435 U.S. 969 (1978). 
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Supreme Court decisions that change the defendant’s burden of proof when 
he raises a constitutional issue for the first time on habeas may further 
fracture the approach of these appellate courts.* 94 If the trial court does inquire 
and the defendants agree to proceed with a single attorney, the defendant may 
carry a heavy burden on postconviction attack to prove conflict and 
prejudice.95 When the agreement is treated as a waiver, the defendants must 
prove that their agreement was not voluntary and intelligent in order to 
obtain reversal.

Unfortunately, Lawriw failed to explain how the defendant meets this burden. Must he show specifically 
how the conflict affected counsel’s strategy? Must he show that the verdict would have changed if counsel 
had been free of conflict? Must he show that the conflict impeded him in establishing his innocence?

94. See Wainwright v. Sykes, 433 U.S. 72 (1977). Holloway as well as Glasser came to the court on direct 
appeal. The Holloway opinion does not mention Sykes or Dukes. It is thus unclear whether the Holloway 
automatic reversal result will apply if the defendant raises the issue of conflict for the first time on collateral 
attack.

The problem of whether the standard is the same on collateral as on direct attack is illustrated by several 
decisions in the Second Circuit. In Kaplan v. Bombard, 573 F.2d 708, 714 n.7 (2d Cir. 1978), the court 
indicated that the same standard—the Government must prove the absence of prejudice when the court 
does not inquire—applies to both direct and collateral attack. In Salomon v. LaVallee, 575 F.2d 1051, 1055 
(2d Cir. 1978), however, a different panel characterized the Kaplan footnote as “dictum" and concluded 
that the question was still unresolved. The panel remanded to the district court with instruction to apply 
the same standard. If the Government lost on remand and chose to appeal that reversal of the conviction, 
the panel indicated that it would then reconsider the burden issue.

Following Kaplan and Salomon, one habeas petitioner argued that Holloway eliminated the need to 
prove prejudice and that the Government therefore could not argue absence of prejudice, as permitted by 
Kaplan and Salomon. The district court, however, interpreted Holloway to require application of the 
automatic reversal rule only when the defense had objected to joint representation. Perez v. Harris, 459 F. 
Supp. 1141, 1144 (S.D.N.Y. 1978); cf. United States v. Foster, 469 F.2d 1, 5 (1st Cir. 1972) (when court 
does not inquire, improbability of prejudice is Government’s burden on direct appeal; on collateral attack, 
burden is lack of prejudice by preponderance of evidence; no explanation of difference between burdens).

95. See United States v. Foster, 469 F.2d 1, 5 (1st Cir. 1972). The defendants must prove how the quality 
or strategy of counsel’s representation prejudiced them. United States v. Buigues, 568 F.2d 269, 273 (2d 
Cir. 1978). Even if a court treats the defendant’s agreement as a waiver, however, it will not always treat 
that agreement as a waiver of future, as yet undetected conflicts. Cf. United States v. Eaglin, 571 F.2d 1069, 
1086 (9th Cir. 1977) (waiver binding when no "unforeseeable conflicts” did develop).

96. Reading Holloway restrictively, several courts of appeals continue to refuse to require any form of 
judical inquiry. See Canal Zone v. Hodges, 589 F.2d 207, 209 (5th Cir. 1979); United States v. Steele, 576 
F.2d 111, 112 (6th Cir. 1978) (per curiam).

97. See United States v. Gaines, 529 F.2d 1038, 1043 (7th Cir. 1976); cf. Abraham v. United States, 549 
F.2d 236, 238 (2d Cir. 1977) (trial court may conduct inquiry even when counsel assures court that no 
conflict exists).

98. This obligation is consistent with counsel’s ethical obligation. See DR 5-105. The Advisory 
Committee note to proposed rule 44(c) agrees. See 77 F.R.D. at 595-96.

99. See United States v. Gaines, 529 F.2d 1038, 1044 (7th Cir. 1976). Some courts go further and reverse 

Still other courts of appeals do not require the trial court to perform the 
prophylactic inquiry unless counsel announces a problem of conflict96 or the 
trial court detects the possibility sua sponte.97 Counsel has the primary 
obligation to search out conflicts,98 and on postconviction attack the defend
ant carries the ordinary appellate burden of establishing the error—the 
existence of a conflict—and the harm caused by that error. But, if despite 
counsel’s silence the trial court should have detected the conflict and failed to 
obtain the defendant’s agreement to proceed, some courts reverse unless the 
Government can establish harmless error.99 These courts effectively adopt the 
approach of those courts of appeals that require an inquiry by the trial court.
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Even after the determination of the appropriate burden of proof, two 
problems remain for the courts of appeals. The first problem, the development 
of a record to decide whether error occurred, presents great difficulties.100 The 
defendants’ ability to obtain the facts necessary to prove the existence and 
effect of a conflict is restricted.101 The inquiry by the trial court will probably 
not develop that information, and the trial attorney will probably not help the 
defendants. Counsel himself has a conflict with his former clients. He is torn 
between protecting himself and describing openly why he thought no conflict 
existed or how he had minimized the conflict. This dilemma severely tests the 
attorney.102 Without a record of what counsel knew and why he acted as he 
did, postconviction courts are forced to speculate about the factual issues.103

without considering prejudice if an actual conflict existed. See United States v. Alvarez, 580 F.2d 1251, 
1259 & n.15 (5th Cir. 1978).

100. The Holloway Court acknowledged this problem. 435 U.S. at 490-91.
101. See Tague, The Attempt to Improve Criminal Defense Representation, 15 Am. Crim. L. Rev. 109, 

148-52 (1977).
102. Although once attacked, counsel may disclose privileged information, see DR 4- 101(C)(4), this 

ethical dilemma pressures the attorney so much that one court refused to remand to force the attorney to 
testify. Instead, it chose to reverse without specific information on the attorney’s conversation with his 
clients concerning the possibility of a conflict. United States v. Gaines, 529 F.2d 1038, 1045 (7th Cir. 1976). 
Counsel might, for example, testify that had he represented only X, he would still not have contrasted the 
evidence against each defendant because he feared that such a strategy would have jeopardized both 
defendants. Such a tactical decision might lead a reviewing court to conclude that the conflict was harmless 
error. But can a court trust counsel’s statement as to tactics and trust that counsel in fact made that tactical 
assessment while representing X and Y? The same problem in estimating harm is present in deciding 
whether to impose a prophylactic rule banning multiple representation: is such a rule necessary if two 
attorneys would ordinarily orchestrate their representation in the same way as one would have in 
representing both defendants? Or, is separate representation necessary to free counsel to choose how to 
represent a client unhindered by any possibility of conflict?

103. Although the Court reversed without a finding of prejudice in Holloway, it nonetheless speculated 
about the effect of the conflict. Holloway v. Arkansas, 435 U.S. 475, 490 (1978). See note 56 supra. The 
Court in Glasser also speculated; the defendant, however, had offered at least one instance of how the 
attorney’s representation had been changed by his simultaneous representation of the codefendant Kretske: 
the attorney had reserved cross-examination of one Government witness who had implicated Kretske but 
not Glasser and did not cross-examine when given the opportunity to do so later. Glasser v. United States, 
315 U.S. 60, 72-73 (1942). Cross-examination of that witness might have helped Glasser by underscoring 
the witness’ failure to mention him, but might also have emphasized the importance of the testimony 
against Kretske.

104. See United States v. Dolan, 570 F.2d 1177, 1184 (3d Cir. 1978) ("actual serious conflict of interest” 
when one defendant who had plead guilty was about to be called as Government rebuttal witness; separate 
counsel imposed); United States v. Vargas-Martinez, 569 F.2d 1102, 1104 (9th Cir. 1978) (conflict 
“inescapable” when one defendant had agreed to testify for Government against codefendant). Except in 
the grand jury context, see notes 184-206 infra and accompanying text, however, no court has required 
separate counsel when the conflict was nascent.

105. The constitutionality of imposing separate counsel is discussed at text accompanying notes 216-49

Second, if the trial court detects an actual or potential conflict, can it 
demand separate representation over the objections of the defendants? 
Allowing the trial court to order separate representation can be justified only 
on the assumption that the trial court can decide that the defendants’ waivers 
are not intelligent or that the court in its supervisory power can override the 
defendants’ desires. The unlikelihood that the defendants can give a knowing 
waiver of the right to conflict-free representation has led several courts to 
approve imposing separate counsel on each defendant.104 But this approach 
threatens the defendant’s right to choose his own counsel, a constitutional 
issue that few courts have chosen to face.105
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III. Proposed Rule 44(c)

The embarrassing divergence among the lower federal courts in defining 
the role of counsel and the trial court, as well as the burden shouldered by the 
defendant and Government on postconviction review, calls for some ordering 
hand to impose uniformity. The Supreme Court’s reluctance to address any 
but the narrowest of issues in Holloway suggests that we cannot expect 
constitutional direction from the Court.106 Fortunately, Congress may soon 
have the opportunity to provide the necessary guidance. The Judicial 
Conference has proposed amending rule 44 of the Federal Rules of Criminal 
Procedure to require that the trial court oversee multiple representation by 
informing the defendants about the risk of conflict.107

infra.
106. The Court is obviously aware of the alternative approaches to the problem. During oral argument 

in Holloway, one Justice asked Hall whether he thought a per se rule barring joint representation, or at least 
barring it whenever counsel announced a conflict, was constitutionally required. Oral Argument, supra 
note 42, at 7. The dictum in Holloway that joint representation is not per se unconstitutional, however, may 
inhibit any lower federal court from deciding to ban multiple representation as an exercise of its 
supervisory power.

107. The Supreme Court promulgated proposed rule 44(c) on April 30, 1979. See note 10 supra. The 
rule becomes law if Congress fails to object within 90 days. See 18 U.S.C. § 3771 (1976). See generally C. 
Wright, Federal Practice and Procedure: Criminal § 4 (1969).

108. Perhaps the Advisory Committee failed to specify the procedures for district courts to follow 
because of nettling constitutional issues. Other than the Advisory Committee Note, however, there are no 
working papers to explain the Committee’s intent. Neither the minutes of the Advisory Committee’s 
meetings at which the proposed rule was discussed, Conversation with the Committee’s reporter (Jan. 4, 
1979), nor any comments submitted to the Judicial Conference are available to the public. Conversation 
with staff attorney (Feb. 12, 1979).

109. There is no indication that the Advisory Committee intended that rule 44(c) should be enacted to 
cover state criminal litigation, although some states have adopted a procedure similar to rule 44(c). See, 
e.g., Moreau v. State, 24 Cr. L. Rptr. 2385 (Alaska Dec. 15, 1978), Commonwealth v. Davis, 24 Cr. L. 
Rptr. 2366 (Mass. Dec. 11, 1978), State v. Olsen, 258 N.W.2d 898 (Minn. 1977). There could be 
constitutional jurisdictional questions whether Congress could enact rule 44(c) to cover states under 
section 5 of the fourteenth amendment, which gives Congress power “to enforce, by appropriate legislation, 
the provisions of [the fourteenth amendment].” If Congress can increase but not reduce constitutional 
guarantees when legislating pursuant to section 5, see Katzenbach v. Morgan, 384 U.S. 641 (1966), it 
remains unclear whether Congress would be increasing or decreasing a defendant’s sixth amendment rights 
in applying rule 44(c) to the states without clearer constitutional direction from the Supreme Court on how 
the sixth amendment applies to the conflict question. See text accompanying notes 216-49 infra.

Proposed rule 44(c) is a step in the right direction, but because it is 
ambiguous in its mandate, it may reduce neither the incidence nor the 
inherent conflicts of joint representation.108 Nonetheless, analysis of rule 44(c) 
can be useful to the federal courts in interpreting the proposed amendment 
and to the state legislatures in deciding whether to adopt similar legislation.109 
Proposed rule 44(c) provides:

Whenever two or more defendants have been jointly charged 
pursuant to Rule 8(b) or have been joined for trial pursuant to Rule 
13, and are represented by the same retained or assigned counsel or 
by retained or assigned counsel who are associated in the practice 
of law, the court shall promptly inquire with respect to such joint 
representation and shall personally advise each defendant of his 
right to the effective assistance of counsel, including separate 
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representation. Unless it appears that there is good cause to believe 
no conflict of interest is likely to arise, the court shall take such 
measures as may be appropriate to protect each defendant’s right 
to counsel.110

The proposed rule would settle various points of disagreement among the 
courts of appeals. In effect, the Advisory Committee adopts the approach of 
those courts that have imposed the duty to inform and to inquire on the trial 
court.111 The Committee rejects the assumption that all attorneys can detect a 
conflict and will attempt to cure a conflict that they discover.112 The 
Committee expects the court to speak directly with each defendant in the 
hope that such an exchange will help the defendants understand the nature 
and the risks of a conflict.113 The Committee suggests that in some circum
stances the court should conduct this discussion in chambers.114 The rule 
would empower the judge to demand separate counsel for each defendant.115 
These achievements, however, must be juxtaposed against apparent limita
tions on the rule’s application, against the Committee’s imprecise explanation 
of the roles of counsel and the court, and against its inadequate discussion of 
the rule’s constitutionality.

110. 77 F.R.D. 593 (1978).
111. See notes 89-90 supra and accompanying text.
112. 77 F.R.D. at 596. The rule would apply to both retained and appointed attorneys, an important 

point because retained counsel may blink at a conflict more quickly than appointed counsel. See note 32 
supra. It also applies to attorneys who are “associated.” 77 F.R.D. at 593. The rule would thus apply to 
different attorneys in the public defenders office and to private attorneys in the same firm. See United 
States v. Donahue, 560 F.2d 1039, 1042 (1st Cir. 1977) (same inquiries required when defendants 
represented by members of same firm as when jointly represented). It will be interesting to see whether 
“associated" will be interpreted to cover two other situations in which conflicts might arise: The second 
attorney who is retained by a codefendant and shares expenses and office space but is not the partner of the 
disqualified attorney; or the second attorney whose name the first attorney gives to the codefendant and 
whose fee is paid by the first attorney’s clients. In both these situations there is a strong possibility that the 
second attorney will accede to the first attorney’s direction.

113. 77 F.R.D. at 600-01. In requiring the judge to obtain an express waiver of the right to separate 
counsel by each defendant, id. at 600, the rule would change the approach of the Second Circuit, which 
recently restrictively interpreted its own opinions to hold that it was unnecessary for the defendant to give 
an express on-the-record waiver of separate representation. See Kaplan v. Bombard, 573 F.2d 708, 714 & 
n.18 (2d Cir. 1978).

In Kaplan, the court found that the defendant had consented to joint representation when he failed to 
object following a discussion between the trial court and defense counsel about conflicts in which counsel 
said that the defendant had agreed to proceed. Id. at 714. Kaplan appears to conflict with Glasser's reversal 
of the attorney-defendant’s conviction on the grounds that he had not verbally assented to his attorney’s 
representation of a codefendant as well as with the finding in Brewer v. Williams, 430 U.S. 387 (1977), that 
no express waiver of counsel’s presence occurred before defendant spoke to police. The Kaplan court 
attempted to circumvent these waiver cases by arguing that the defendant did not waive the right to 
separate counsel, but instead elected to proceed with one attorney. 573 F.2d at 714 The court thereby 
offered a new doctrinal perspective on defendants represented by a single attorney which implies that 
courts could condition joint representation on the defendant’s choice of whether to discuss the conflict 
issue. See text accompanying note 265 infra.

114. 77 F.R.D. at 599. The Advisory Committee recognizes that a more particularized inquiry into the 
nature of the contemplated defense should always be held in camera. Id. at 599. It fails, however, to explain 
when such an inquiry will be “necessary.” The Advisory Committee appears to be more sensitive to the 
problem of disclosure than the First Circuit. See United States v. Foster, 469 F.2d 1, 5 (1st Cir. 1972) (in 
chambers discussion only in “unusual circumstances”). The Committee, however, supports its position 
with the citation of Foster. See note 131 infra.

115. See 77 F.R.D. at 601.
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A. THE REACH OF THE PROPOSED RULE

If the rule values the assistance of conflict-free representation above the 
right to choose one’s attorney,116 it has three distressing omissions. First, the 
rule orders the “court” to make an inquiry about possible conflicts whenever 
defendants “are charged pursuant to Rule 8(b) or have been joined for trial 
pursuant to Rule 13.”117 Does the rule apply only after the defendants have 
been indicted or an information has been filed in district court? Is there then 
no obligation to inquire at any earlier stage, such as at the presentment or the 
preliminary hearing?118 The rule’s reference to the “court” as the inquiring 
entity supports this apparent restriction. Rule 44(a) distinguishes between the 
“court” and the magistrate who usually appoints counsel at the presentment 
and presides at the preliminary hearing.119 A magistrate could appoint a 
single attorney whose representation would continue at least until arraign
ment on the indictment. Indeed, the Advisory Committee implies that 
separate counsel need not be initially appointed for each defendant.120 This 
limitation is unfortunate. The rule recognizes the importance of the inquiry 
even if the defendants decide to plead guilty before trial.121 Many defendants 
seek to plead guilty before they are indicted,122 because the defendants 
frequently obtain a more favorable plea bargain if they plead early in the 
process.123 A guilty plea might bury a glaring conflict that infected the plea 
bargaining for the codefendants.124

116. This choice is implicit in the power that the rule would give the judge to demand separate 
representation even over spirited objection by the defendants. See 77 F.R.D. at 601; notes 177-82 infra and 
accompanying text.

117. 77 F.R.D 593. Rules 8 and 13 of the Federal Rules of Criminal Procedure cover joinder of 
defendants in an indictment or information.

118. Rule 5 of the Federal Rules of Criminal Procedure outlines the obligations of the magistrate to 
advise the defendants and to set a date for the preliminary examination. The preliminary examination will 
occur unless the Government has filed an information with the district court or the grand jury has indicted 
the defendants. See Fed R. Crim. P. 5, 5.1.

119. Fed. R. Crim. P. 44(a) (right to appointed counsel from time of initial appearance before 
magistrate or court); see Fed. R. Crim. P. 5, 5.1. See generally C. Wright supra note 107, § 80 (discussing 
practice under Rule 5(c), which became Rule 5.1 in 1972).

120. See 77 F.R.D. at 597-98 (“Rule 44(c) is not intended to prohibit the automatic appointment of 
separate counsel in the first instance . . . .”).

121. 77 F.R.D. at 598.
122. Former Central Intelligence Agency Director Richard Helms, for example, was permitted to plead 

no contest to two misdemeanors if he did so before a grand jury decided whether to indict him on felony 
charges.

123. See D. Oaks & W. Lehman, A Criminal Justice System and the Indigent 193-94 & n.429 
(1968) (those who plead guilty at arraignment receive shorter average sentence than those who plead guilty 
later).

124. If the road to overturning a guilty plea is to attack counsel’s advice—advice supposedly affected by 
the conflict—the defendant will have difficulty in proving that a conflict would have emerged. See United 
States v. Mari, 526 F.2d 117 (2d Cir. 1975) (no conflict found in counsel’s recommendation of guilty plea). 
Thus, by pleading guilty, the defendant will probably forfeit the sole basis for a successful attack on 
counsel’s representation. The guilty plea may hide any problem of joint representation: counsel may urge 
his clients to plead guilty because he fears that a conflict will develop if the case goes to trial, a development 
that may require him to withdraw from representing either defendant.

125. 406 U.S. 250 (1972). See text at notes 72-83 supra.

Second, the rule does not appear to cover cases like Dukes v. Warden,125 in 
which a defendant, charged alone in one proceeding, is a codefendant in a 
second proceeding and one attorney represents defendants in both proceed
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ings. The rule’s reference to rules 8(b) and 13 suggests that the court is not 
under any obligation even if it knows of the separate indictments. The rule 
also would not appear to apply if the codefendants are severed under rule 
14.126

126. Compare United States ex. rel. Sullivan v. Cuyler, 593 F.2d 512, 519-24 (3d Cir. 1979) (on 
collateral attack, reversing conviction when defendant’s counsel represented two others charged with same 
murder because of possibility of prejudice) with id. at 525 (Garth, J., with Adams & Rosenn, JJ., dissenting 
from denial of petition for en banc hearing) (higher burden of actual prejudice applies when same attorney 
represents two or more defendants at separate trials).

127. The Advisory Committee may assume that no postconviction attack on conflict grounds is possible 
if the court makes proper inquiries and the defendants either demand single representation or opt for 
separate representation. But the constitutionality of those alternatives and the binding effect of the 
defendants’ action may still remain appellate issues. Cf. Salomon v. LaVallee, 575 F.2d 1055, 1055 (2d Cir. 
1978) (dictum) (if defendant has proceeded with joint representation after adequate inquiry, conviction 
reversed if actual prejudice demonstrated).

128. 77 F.R.D. at 603. In contrast, the failure to follow scrupulously the inquiry demanded under rule 
11 of the Federal Rules of Criminal Procedure when a defendant pleads guilty requires reversal. See 
McCarthy v. United States, 394 U.S. 459, 472 (1969) (defendant whose plea accepted in violation of rule 11 
entitled to replead). If rule 44(c) is important enough to enact, its observance should be mandatory, 
especially because the rule 11 inquiry is the model for the rule 44(c) inquiry, 'll F.R.D. at 600-01 (citing 
United States v. Garcia, 517 F.2d 272, 278 (5th Cir. 1975) (district court should address defendant 
regarding conflict as it does in rule 11 procedure)). The Advisory Committee’s decision not to require the 
inquiry is inexplicable given its assumption that reversal will follow almost automatically whenever the 
defendant can establish that a conflict did exist. Id. at 600 (citing Glasser v. United States, 315 U.S. 60 
(1942)).

129. 77 F.R.D. at 604. Proposed rule 44(c) also fails to state whether representation of two defendants 
on appeal is proper. Although the Supreme Court has ruled that indigent defendants are entitled to 
appointed counsel on an appeal of right, Douglas v. California, 372 U.S. 353, 357-58 (1963), it did not 
consider whether the two defendants in that case were entitled to separate counsel on appeal. As long as the 
trial attorney was not appointed for appeal, one attorney probably could represent codefendants on appeal 
even if the appeal were based on conflict at trial. In attacking trial counsel’s representation as ineffective, 
appellate counsel can identify the source of the conflict if defendants waive the attorney-client privilege.

Third, the rule fails to provide adequate guidelines for review of a 
postconviction attack based on conflict.127 The Committee indicates that 
although a trial court’s failure to make a rule 44(c) inquiry will not necessarily 
result in reversal, an appellate court is more likely to find that a conflict 
existed in this instance.128 Further, because conflicts that were not apparent 
initially may surface later in the proceeding, even an adequate initial inquiry 
does not preclude reversal on conflict grounds.129 If the trial court makes an 
inadequate inquiry or none at all, the appellate court would still face the 
problem of defining and allocating the burden of proving the existence of a 
conflict. The proposed rule thus fails to solve one of the major problems of 
multiple representation.

B. THE ROLE OF COURT AND COUNSEL

The Advisory Committee does not adequately define the trial court’s 
obligation under the rule. It appears to assume, with unjustified optimism, 
that a court can meaningfully implement the rule’s directive with the 
assistance of counsel.

Advice given to the defendants. The rule would require that the court
“personally advise each defendant of his right to the effective assistance of 
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counsel, including separate representation.”130 This order is ambiguous. Does 
the Advisory Committee intend that the court provide indigents with separate 
representation upon their request? Or, as a condition to separate appoint
ments, must the defendants claim, if not prove, that a conflict exists?131 If the 
former, the rule appears to clash with the practice in many courts,132 and with 
the Committee’s approval of the initial appointment of one attorney for 
multiple defendants. If an indigent can demand his personal attorney without 
demonstrating that the assigned counsel has even the potential for a conflict, 
the Committee does not explain whether his demand has constitutional 
significance.133 The Advisory Committee also fails to explain whether the 
single attorney appointed for multiple defendants is expected to begin his 
interview with each client by informing him of the option to request a 
personal attorney.134

The rule also is unclear regarding what the court must tell the defendants 
when they first appear before the court. Is it incumbent upon the court to 
explain what a conflict is, where conflicts might emerge, and what their effect 
might be?135 If the judge attempts to explain all these factors, his advice 
inevitably will be arid.136 The judge knows little, if anything, about the facts of

130. 77 F.R.D. at 599.
131. United States v. Foster, 469 F.2d 1 (1st Cir. 1972), cited by the Advisory Committee as a guide for 

giving advice on the right to separate representation, 77 F.R.D. at 599, does not answer these questions. In 
Foster the First Circuit held that the court must inquire only to determine that the defendants understood 
"that they must retain separate counsel, or if qualified, may have such counsel appointed by the court and 
paid for by the government.” 469 F.2d at 5.

132. Only the federal courts in the District of Columbia, see Ford v. United States, 379 F.2d 123 (D.C. 
Cir. 1967), and in Vermont, see United States v. Mari, 526 F.2d 117, 121 (2d Cir. 1975) (Oakes, J., 
concurring), automatically appoint separate counsel for each indigent. See notes 29-32 supra and 
accompanying text.

133. One could argue that the sixth amendment’s right to the assistance of counsel means the right to a 
personal attorney unless that right is waived. Although Holloway did not hold that each defendant is 
constitutionally entitled to separate representation on demand, rule 44(c) may legislatively mandate that 
result. See notes 216-49 infra and accompanying text.

134. The failure of the rule to explain counsel’s role yokes the attorney with an unnecessarily difficult 
task in interviewing his clients. A lawyer can maximize his control over the defense and maximize his 
compensation by representing both clients. See Guidelines, supra note 28, at § 2.10 (attorney who 
represents joint defendants may be compensated up to statutory maximum for each defendant). Retained 
counsel probably can demand a higher fee. See Cole, supra note 32. Thus, counsel has an incentive not to 
advise each client of the opportunity for personal counsel. Furthermore, unless he is careful, he may 
blunder into a conflict that requires him to withdraw from representing both defendants. See note 26 supra. 
As a result, requiring counsel to discuss with each client whether either wants a separate personal attorney 
is an ineffective way of implementing the rule’s objectives, and it is better to appoint separate counsel 
initially. See text at notes 250-58 infra.

Yet, it may be easier for appointed counsel than retained counsel to discuss the conflict issue with his 
clients. Appointed counsel frequently finds his clients in jail, and thus has no problem in speaking with 
them separately. Because appointed counsel need not gain the defendants’ trust in order to collect his fee, 
he need not fear alienating one defendant by refusing to represent the latter. In contrast, retained counsel 
may lose the confidence, and thus the fee, of both defendants if he informs one that he cannot represent him 
because of a conflict—both defendants may infer from that announcement that counsel thinks that the 
matter is serious or that one is guilty.

135. But see United States v. Donahue, 560 F.2d 1041, 1043 (1st Cir. 1977) (ordering that this advice be 
given “prior to trial”).

136. Like the gunner who fires at the position where the unseen enemy is likely to be, the judge can 
highlight only the usual points of tension. See United States v. Garafola, 428 F. Supp. 620, 624 (D.N.J. 
1977) (trial judge does not have sufficient information to make meaningful inquiry into potential conflict), 
affd sub nom. United States v. Dolan, 570 F.2d 1177 (3d Cir. 1978).
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the case, the potential defenses, or the postures of the defendants.137 At best, 
by ordering counsel to discuss the prospect and effect of a conflict with his 
clients, counsel will only be informed of his preexisting ethical obligations.138

137. See id. (trial judge unaware of facts and trial strategies at beginning of trial).
138. See DR 5-105(C) (lawyer may represent multiple clients if obvious he can adequately represent 

interests of each and they each consent after full disclosure of possible effect). Furthermore, this order may 
not be effective. See note 134 supra.

139. 77 F.R.D. at 593, 599.
140. The failure to disclose might violate the prosecutor's ethical obligation to be fair—a violation that 

might itself warrant reversal—or even constitute a constitutional violation of the obligation to disclose 
information helpful to the defense. See United States v. Agurs, 427 U.S. 97, 110 (1976) (even if no specific 
request, prosecutor must disclose information obviously of substantial value to defense). In grand jury 
investigations, however, the Government may refuse to reveal information relevant to the conflict. See 
Fed. R. Crim. P. 60(e). But see In re Taylor, 567 F.2d 1183, 1189 (2d Cir. 1977) (dictum) (criticizing 
Government’s willingness to disclose conflict in camera but not to defense).

141. This observation does not describe the practice in United States Attorneys’ offices as much as in 
city prosecutors’ offices.

142. But cf. Kaplan v. Bombard, 573 F.2d 708, 715 (2d Cir. 1978) (trial court can rely on assurances of 
trial counsel that potential conflicts discussed with clients). To trust counsel as the trial court did in 
Kaplan, however, is to invite the sort of extended postconviction attack that occurred in that case. Id. at 
712-14. Indeed, the attorney-client privilege may bar attorneys from so advising the court. See notes 260-72 
infra and accompanying text; cf. note 53.

143. For example, the Government need not disclose grand jury testimony until the witness testifies at 
trial. See 18 U.S.C. § 3500 (1976).

The court's ability to evaluate the potential for conflict. The rule directs
the court to satisfy itself that no conflict is likely to develop.139 This 
assessment serves as a prelude to deciding whether to extract a waiver of 
separate counsel from the defendants or to require separate counsel for each 
defendant. In carrying out this responsibility, however, the judge is ham
strung by an inability to obtain information about the case.

The Advisory Committee says nothing about the Government’s obligation 
to help the judge assess whether a conflict exists. The prosecutor might prefer 
not to reveal that information.140 The potential for a conflict might enable the 
Government to prove its case more easily if a single attorney’s representation 
is compromised by differences between his clients. The judge’s assessment 
may also be made before the prosecutor is familiar with the Government’s 
evidence. An investigator may prepare the Government’s case and give the 
file to the prosecutor only shortly before trial.141 Even a prosecutor who 
organizes the prosecution from its inception may not recognize the signifi
cance of the Government’s evidence for conflict purposes because he does not 
know what the defense will be. In fact, he may not yet have collected the one 
piece of information that creates a potential for conflict between the 
defendants.

The court cannot rely on the defense attorney any more than on the 
prosecution. Defense attorneys will not always learn or freely advise the court 
of the facts and potential defenses necessary to evaluate whether a conflict 
looms.142 An attorney who searches for a conflict early in the proceedings 
may not find it. Clients may not reveal vital information because they forget, 
fail to appreciate its significance, or are embarrassed by it. Without discovery, 
which he will not obtain until far into the case,143 the attorney probably does 
not know the contours of the Government’s case and cannot decide whether 
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his clients should testify.144 Without investigation, the attorney cannot 
identify any discrepancies between the stories of the potential defense 
witnesses and the defendants. He may be barred by the attorney-client 
privilege from confronting one defendant with the inconsistent position of the 
other.145 Moreover, a statement by counsel about the facts and defenses 
threatens to undercut whatever trust either client has in him.

144. Until he knows the criminal records of his clients and thus can evaluate the risk of impeachment, 
the attorney cannot decide whether either should testify. See Fed. R. Evid. 609(a) (credibility of witness 
may be impeached by evidence of previous convictions). Without a decision on pretrial motions to 
suppress, the attorney does not know what evidence the Government can offer in its case-in-chief and what 
it must reserve for impeachment.

145. In Holloway, for example, Hall refused to follow the trial court’s order to interview all three 
defendants together. Conversation with Harold Hall (Jan. 5, 1979). Hall apparently wanted to avoid the 
problem of the defendants waiving each other’s privilege. His decision appears sound because communica
tions between defendants, even with counsel present, probably are not privileged with respect to each other. 
See Proposed Fed. R. Evid. 503(d)(5) (no privilege for communication between jointly represented 
clients and their attorney when offered in action between the clients). Hence, by not interviewing the 
defendants together, counsel can eliminate one source of evidence for the Government if it chooses to grant 
one defendant immunity in exchange for testimony against the other about those conversations.

146. See State v. Brazile, 226 La. 254, 259, 75 So. 2d 856, 859 (1954) (in answer to court’s request to 
identify conflict, appointed counsel noted that "mental outlook" of defendants might be prejudiced in 
future discussions if counsel divulged conversations). Understandably, indigents are often suspicious of 
appointed attorneys. The indigent did not select the attorney, and the opponent, the Government, is 
compensating the attorney. Fearing that the attorney might reveal their conversations, indigents may 
withhold information important in determining whether a conflict exists.

147. See 77 F.R.D at 599, 600.
148. This intention is implicit in the rule’s order that the court "personally advise" each defendant, id. at 

593, and in the Advisory Committee's discussion of waiver. Id. at 600. Inquiry would prevent a 
postconviction attack on the ground that counsel lacked authority to consent to joint representation on 
behalf of each defendant. See note 214 infra and accompanying text. Inquiry would also eliminate the 
dubious proposition that counsel could waive objection to joint representation on behalf of a silent client. 
See Kaplan v. Bombard, 573 F.2d 708, 714-15 & n.8 (2d Cir. 1978) (defendant’s silence held to be consent).

Furthermore, most attorneys believe that they should control the presenta
tion of the defense and fear that disclosing information to the judge might 
interfere with that control. To control the defense, attorneys may keep salient 
information from the client or avoid asking the client questions that might 
elicit information inconsistent with the approach chosen by counsel. Counsel 
may conduct the interview in a way that indirectly provides the defendant 
with an answer that avoids the immediate emergence of a conflict. Fearing 
that he will eliminate the room his client needs to change an answer or to 
adopt a different position, the attorney may hesitate to ask pointed questions 
at any early stage of his representation. The attorney may not want to know 
certain information until he has decided how to explore sensitive, potentially 
damning areas without eliminating his clients’ trust.146 Hence, if the court 
questions defendants about their conversations with counsel, as the Advisory 
Committee apparently expects,147 it may discover that counsel has had only a 
general discussion about the nature of a conflict. The judge may be unable to 
uncover facts indicating the potential conflict if counsel has kept information 
from his clients.

Can the court discover an existing conflict that counsel has not brought to 
its attention? That is, may the court accept counsel’s statement that no 
conflict exists or must it conduct an independent inquiry? Although the 
Advisory Committee does not explain the court’s obligation in such a 
situation, it probably intends that the court should so inquire.148 Particularly 
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because the defendants, and not simply counsel, must agree to joint represen
tation, the court should not rely on counsel’s representation. The Advisory 
Committee anticipates that the court would ask counsel to explain the 
“nature of the contemplated defense” on the record and to do that in 
chambers whenever necessary “to avoid the possibility of prejudicial dis
closures to the prosecution.”149 But because counsel may be wrong in his 
assessment,150 the Advisory Committee is unrealistic in assuming that the 
attorney will cooperate in the court’s inquiry by providing this type of 
information to the court.151 152 153

149. 77 F.R.D. at 599.
150. Counsel's perception, not his honesty, is usually in issue. If he misrepresents that no conflict exists, 

he could be sanctioned. Cf. Holloway v. Arkansas, 435 U.S. 475, 486 n.9 (1978) (suggesting trial court 
accept counsel’s representation about conflict, given possibility of sanctions for misrepresentation).

151. Harold Hall, for example, said that he would have risked contempt and jail rather than have 
disclosed to the judge, even in chambers, his defense or conversations with his clients because he feared that 
the judge would use that information. Conversation with Harold Hall (Jan. 5, 1979). This fear is especially 
relevant in a bench trial.

152. 348 F. Supp. 198 (D.D.C. 1972).
153. Id. at 200.
154. Government’s Motion for Separate Counsel 2, 3 (Sept. 15, 1972).
155. 348 F. Supp. at 200.
156. The Advisory Committee suggests that the court could require multiple defendants to speak with a 

different attorney about the conflict problem. 77 F.R.D. at 601.
157. See Affidavit of Eugenio N. Martinez, 5 (Sept. 19, 1972) (fded with defendant's Memorandum of 

Points and Authorities in Opposition to Government's Motion for Separate Counsel, Sept. 22, 1972).
158. We can assume that the attorney drafted the affidavits of his four clients after considering what 

each wanted to do. Defendants will presumably believe counsel's assurance that no conflict exists. See 
United States v. Donahue, 560 F.2d 1039, 1042 (1st Cir. 1977) (defendant believed attorney's assessment of 
no conflict); United States v. Garafola, 428 F. Supp. 620, 624 (D N.J. 1977) (defendant who waives 
separate representation relies on counsel’s assurances), aff d sub nom. United States v. Dolan, 570 F.2d 
1177 (3d Cir. 1978).

United States v. Liddy'52 is instructive. In Liddy one attorney was retained 
to represent four of the defendants charged with the Watergate burglary. 
Arguing that the defendants might want to plea bargain because the evidence 
against each was strong155 and that representation by one attorney might 
inhibit him or the defendants from negotiating,154 the Government before trial 
asked the judge to order each defendant to obtain separate counsel. In 
response, the attorney submitted identical affidavits from each defendant 
opposing the Government’s motion.155 Each defendant stated that he had 
discussed the facts of the case with counsel, that he had been advised by 
counsel and by other attorneys156 of his right to separate counsel, that he had 
a constitutional right to select his own attorney, and that he refused to 
“submit” himself “to any inquiry by any prosecutor or court” regarding his 
choice of counsel.157

There are many reasons why an attorney would act as defense counsel did 
in Liddy.158 He does not want to provide the judge with information that 
might be used against any client later in the proceedings. He will certainly 
refuse to have his clients speak, even in chambers, for fear that they thereby 
waive their fifth amendment and attorney-client privileges or expose them
selves to a perjury charge if their testimony at trial is different from what they 
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said in chambers.159 Counsel is himself restricted by the attorney-client 
privilege.1«1

The Advisory Committee implicitly recognizes the attorney’s problem by 
limiting the court’s inquiry to the “contemplated defense.”161 But explaining 
defenses without disclosing the facts that support them or how the attorney 
intends to develop them may not educate the judge unless the defenses are 
themselves inconsistent. A statement of the facts without identifying the 
speaker, although more helpful to the judge, comes close to violating the 
attorney-client privilege.162 The judge may doubt that he has the supervisory 
authority to order the attorney to disclose.163 Without specific direction from 
the proposed rule, the judge is not likely to press the attorney closely.

The court's options if it suspects a conflict. The rule is silent regarding 
the court’s obligation to respect counsel’s disclosure that a conflict exists or 
may arise. Although the Court in Holloway did not order trial courts to 
accept counsel’s representations, the thrust of the proposed rule suggests that

159. By failing to discuss what will happen in chambers, the Advisory Committee does not defuse such 
concerns, especially because that proceeding will be on the record. See 77 F.R.D. at 599. The Advisory 
Committee does not say whether that discussion is under oath, or whether the court can reveal the 
statements by the defendants if their later testimony is inconsistent with their in-chambers comments. The 
Government probably could not use those statements in its case-in-chief. See Simmons v. United States, 
390 U.S. 377, 394 (1968) (Government may not use in case-in-chief defendant's suppression hearing 
testimony necessary to establish standing). The Government, however, probably could use the statements 
for the purposes of impeachment. See Harris v. New York, 401 U.S. 222, 225 (1971) (Government may 
impeach defendant's testimony with statements inadmissible under Miranda). The changes to rule 44(c) 
suggested below would approach these concerns head on by requiring counsel and the defendants to elect 
between revealing the information necessary to evaluate the defendant’s waiver of separate representation 
and suffering separate representation. See notes 250-72 infra and accompanying text.

160. See DR 4-10KB) (a lawyer shall not knowingly reveal confidence of client). The Advisory 
Committee does not even mention this problem. The Holloway Court’s discussion of the privilege is 
unenlightening. The majority suggested that Hall could not have explained the conflict more fully without 
risking breach of the privilege. 435 U.S. at 485. The Court did not comment on whether the attorney is 
obliged to ask his clients to permit him to discuss the conflict as frankly as he thinks necessary without 
exposing the precise conversations covered by the privilege. The Court failed to recognize that DR 4- 
101(A) & (B)(1) bar counsel from revealing ''secrets" as well as privileged communications. By noting that 
a court may not demand information that trenches upon the attorney-client privilege, did the Holloway 
Court implicitly approve of judicial questions designed to elicit “secrets" of the defendant? Justice Powell, 
in dissent, was critical of the majority’s position concerning counsel’s obligation to disclose, but refused to 
“resolve the tension between the assertion of a constitutional right and a claim of lawyer-client privilege." 
435 U.S. at 493 n.l. In contrast, in Glasser, appellate counsel and not trial counsel explained where the 
conflict arose and appellate counsel’s comment about the conflict did not include any discussion of 
conversations protected by the privilege. 315 U.S. 60, 72 (1942).

161. 77 F.R.D. at 599.
162. See Holloway v. Arkansas, 435 U.S. 475, 485 (1978) (further disclosure of claimed basis would risk 

violation of attorney-client privilege).
163. Disciplinary Rule 4- 101(C)(2) permits an attorney to “reveal . . . [confidences or secrets when 

permitted under Disciplinary Rules or required by law or court order.” The force of that rule, however, is 
unclear. It permits but does not require an attorney to reveal. It does not explain when the court may 
“order” the attorney to reveal. The examples footnoted in the Disciplinary Rules suggest that the court can 
require disclosure if the client is about to commit a crime, an example obviously irrelevant for conflict 
purposes unless the attorney is certain that his clients will perjure themselves. ABA Code of 
Professional Responsibu ity Canon No. 4, n.15. The Court in Holloway mentioned DR 4-101(C)(2), 
but did not discuss its meaning. 435 U.S. at 487 n.ll. The Court implied, however, that the trial court 
could not invoke DR 4-101(C)(2) to require disclosure. Id. at 487 (trial court could not “improperly 
requir[e] disclosure of confidential communications”). See notes 247 & 265 infra.
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in such instances the court appoint separate counsel or permit the retained 
attorney to withdraw.164

164. See Uhl v. Municipal Court, 37 Cal. App. 3d 526, 535, 1 12 Cal. Rptr. 478, 484 (1974) (instructing 
trial courts to accept counsel’s assurance that conflict exists without requiring disclosure of fact giving rise 
to conflict). There are practical reasons for the courts to accept the attorney’s representation. The attorney
client privilege impedes the attorney’s full disclosure. The disclosing attorney may lose the confidence of 
the client whom he will continue to represent because the client may fear that the attorney will also disclose 
their future conversations. Conversely, the attorney may alienate the defendant by announcing the nature 
or factual basis of the conflict. That announcement could disrupt whatever harmony exists between the 
defendants and between defendants and defense counsel. Moreover, the judge, concerned that the 
information might improperly influence him later, might not want to know the specific reason for the 
conflict.

165. This comment assumes that the Government does not condition its plea offer, as it frequently does, 
on acceptance by both defendants. See Smith v. Regan, 583 F.2d 72, 76 (2d Cir. 1978) (“plea bargain 
offered by prosecution was 'package' or ‘both or nothing' deal”).

166. 77 F.R.D. at 600. The Advisory Committee suggests the two alternatives in the text, but stresses 
the judge’s discretion on a case-by-case basis.

167. Id. at 600-01. Although the Advisory Committee does not prefer one course over the other, its 
extensive discussion of waiver perhaps implies that it prefers that approach. This approach is more 

The problem remains whether the court can make an inquiry to determine 
if the attorney should withdraw from representing both clients or, if the 
attorney has chosen to continue to represent one client, whether that choice 
was proper. The attorney may have blundered into a conflict that should bar 
him from representing either client. The attorney’s choice of continuing to 
represent a particular defendant may also be self-serving. For example, if X 
maintains that he is innocent and Y is guilty, while Y admits that he is guilty 
and X is innocent, the attorney should represent Y because he has no 
information that impairs his representation of Y. He cannot, however, 
represent X, because to do so would require him to use Y’s admission in favor 
of X. Yet in practice the attorney may prefer to represent X rather than Y. 
Compensation for appointed counsel is a function of the time that he spends. 
Because Y is more likely to plead guilty and X is more likely to go to trial, the 
attorney, to maximize his fee, would prefer to represent X.165 Counsel might 
also choose the defendant who has other cases pending in order to receive 
appointments in them.

Less crass considerations might also influence counsel to prefer X over Y. X 
might be easier to work with or might allow the attorney more leeway in 
conducting the defense. Once the attorney chooses to represent Y, he instead 
may decide to reinterview Y in order to induce him to withdraw his 
admission. Counsel might then “forget” Y’s admission and announce to the 
court that a conflict obliges him to withdraw from representing X. Despite 
these concerns, courts probably must trust attorneys to choose the conflict- 
free defendants. Unless courts are willing, if ever permitted, to intrude upon 
the attorney-client privilege, counsel alone have the information necessary to 
assess where conflicts lie.

The rule does address the judge’s role if defendants oppose separate 
representation despite the existence of a conflict or if the judge is not satisfied 
that there is no potential for conflict. The court has at least two alterna
tives:166 It may secure a waiver from the defendants of their right to separate 
(and presumably effective) representation or it may require that each 
defendant be separately represented.167
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In obtaining a waiver, the court is expected to address each defendant 
personally, and

should seek to elicit a narrative response from each defendant that 
he has been advised of his right to effective representation, that he 
understands the details of his attorney’s possible conflict of interest 
and the potential perils of such a conflict, that he has discussed the 
matter with his attorney or if he wished with outside counsel, and 
that he voluntarily waives his Sixth Amendment protections.168

prudent, given the constitutional problems presented by imposing counsel on a protesting defendant. See 
notes 216-49 infra and accompanying text.

168. Id. at 601 (quoting United States v. Garcia, 517 F.2d 272, 278 (5th Cir. 1975)). The Advisory 
Committee adopts the approach of the courts of appeals that have ordered trial courts to inquire into 
potential conflicts of interest without specifying the form of the inquiry. See United States v. Donahue, 560 
F.2d 1039, 1045 (1st Cir. 1977) (inquiry need take no particular form).

169. Rule 11 requires that the judge, before accepting a plea of guilty or nolo contendere, must 
personally address the defendant and determine, inter alia, whether he understands (1) the nature of the 
charge and the penalty; (2) that he has a right not to plead guilty with a concomitant right to a jury trial at 
which he has the rights of confrontation, assistance of counsel, and the fifth amendment; (3) that if he 
pleads guilty, there will be no trial; and (4) that the court can ask him questions about the offense to which 
he pleads guilty. Fed. R. Crim. P. 1 1(c)(1)-(5).

Although the Advisory Committee does not recommend explicitly a rule 11 -type inquiry, it suggests this 
approach with its citation to United States v. Garcia, 517 F.2d 272, 278 (5th Cir. 1975) (directing trial 
courts to follow procedures similar to rule 11 when eliciting joint representation waivers). 77 F.R.D. at 
600-01. Cf. In re Grand Jury, 446 F. Supp. 1132, 1140 (N.D. Tex. 1978) (following rule 11 -type inquiry in 
informing grand jury witness of possibility of conflict).

170. Trial courts are urged not to use “routine boilerplate” questions. United States v. Coronado, 554 
F.2d 166, 173 (5th Cir.), cert, denied. 434 U.S. 870 (1977); see Cleary, Preparing a Client to Plead Guilty, 24 
Practical Lawyer 45, 46 (1978) (discussing how attorney should prepare client to answer judge's 
“standard . . . format of questions”). The defendant’s plight, however, is graphically depicted in a cartoon 
appearing in L. Weinreb, Criminal Process 681 (3d ed. 1978), which shows a defendant uncomprehendingly 
staring while judge, prosecutor, and defense counsel simultaneously expound legalisms; the caption reads, 
“no person shall be . . . deprived without due process of law”. Cf. Faculty Note, A Postscript to the 
Miranda Project: Interrogation of Draft Protesters. 77 Yale L.J. 300, 310-11 (1967) (describing problems 
individuals have in understanding Miranda warnings).

171. In United States v. Donahue, 560 F.2d 1039, 1042 (1st Cir. 1977), for example, defendants were 
told by the magistrate that a conflict might exist; when asked whether he wanted to be represented by the 
attorney representing the codefendant, Donahue answered: "I’m really vague about how that mechanism 
of conflict of interest works. [My attorney] seems to think that it's fine [for counsel to continue 

The inquiry expected by the Advisory Committee undoubtedly will prove 
unenlightening both to the court and to the defendants. The model will 
probably be the inquiry required by rule 11 of the Federal Rules of Criminal 
Procedure before acceptance of a guilty plea.169 The rule 11 inquiry is often 
simply a procedural facade that enables a postconviction court to impose a 
high burden on the defendant who seeks to overturn his plea. The rule 11 
inquiry is a litany. The attorney has primed his client to waive each right, and 
the defendant is not likely to understand the meaning of rule Il’s terms of 
art—the rights to confront and cross-examine the witnesses and not to be 
compelled to incriminate himself.170 A defendant who agrees to proceed with 
the same attorney as his codefendant is even less likely to understand what is 
involved than the defendant who pleads guilty. Some defendants do not 
understand what a conflict is171 and few are schooled in the tactical decisions 
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that counsel must make, and probably even fewer are sensitive to the potential 
impact of a conflict.172

representation], and I would go along with that, but I'm a little bit vague about just what the conflict of 
interest might involve.” See Shuttle v. Smith, 296 F. Supp. 1315, 1318 (D. Vt. 1969) (defendant had never 
heard of term “conflict of interest”).

172. Whatever harmony exists between codefendants before trial is too frequently bottomed on 
ignorance and hope. Once trial begins, however, and the Government introduces evidence implicating one 
in different ways and to different degrees than the other, the harmony that existed disintegrates as each 
wants to protect himself. The conflict then emerges.

173. To execute its obligation to determine that "there is a factual basis for the plea,” Fed. R. Crim. P.
11(f), the court “may ask [the defendant] questions about the offense to which he has pleaded.” Id. at 
11(c)(5). An express admission of guilt by the defendant, however, is not constitutionally required. North 
Carolina v. Alford, 400 U.S. 25, 37 (1970); cf. People v. Coates, 32 Mich. App. 52, 60,188 N.W.2d 265, 268 
(1971) (absence in record of recital of events in defendant’s own words not fatal to acceptance of guilty 
plea). By pleading guilty, the defendant waives whatever fifth amendment protection he had against 
answering the court’s questions concerning the offense to which he pleads. See also Cleary, supra note 170, 
at 45 (discussing how to prepare client to give factual information about offense).

174. 348 F. Supp. 198 (D.D.C. 1972).
175. United States v. Garafola, 428 F. Supp. 620, 623 (D.N.J. 1977), affd sub nom. United States v. 

Dolan, 570 F.2d 1177 (3d Cir. 1978).
176. This is not to say that the defendants do not have a constitutional right to waive. See notes 216-49 

infra and accompanying text.
177. See note 166 supra and accompanying text. The Advisory Committee appears to give more power 

to trial courts than is currently given by any appellate court. For support, the Committee cites a concurring 
opinion in United States v. Carrigan, 543 F.2d 1053, 1057-58 (2d Cir. 1976) (Lumbard, J., concurring) 
(urging prophylactic ban on multiple representation) and dictum in United States v. Dolan, 570 F.2d 1177, 
1’84 (3d Cir. 1978). See 77 F.R.D. at 601-03.

There is a second reason why the rule 44(c) inquiry will be less adequate in 
protecting the defendant’s right than the rule 11 inquiry. When a defendant 
pleads guilty, he is confronted with the Government’s evidence and may be 
asked factual questions by the court to determine if he actually is guilty.173 174 In 
contrast, the Advisory Committee does not suggest that the court can ask the 
defendant to discuss the facts of the defense to determine whether a conflict 
may exist. At the time that he is expected to waive the right to separate 
counsel, the defendant may not know what the evidence will be or understand 
the implications of the evidence of which he is aware. He may not have had 
searching conversations with counsel. He may not know what his codefen
dant has said to counsel. He may hesitate to express concern to the court for 
fear of alienating counsel in case the court refuses to act. Moreover, even if the 
defendant is prepared to speak, the attorney would probably interrupt to 
encourage the defendant to invoke the fifth amendment or attorney-client 
privileges.

An affidavit such as the one submitted by the defendants in United States v. 
Liddym would appear to satisfy the court’s obligation to obtain a waiver. In 
stymieing the court’s attempt to determine whether a conflict existed, the 
response of the defendants in Liddy prevented the court from determining 
whether they understood the risks of a conflict. Such concerns have prompted 
one court to admit frankly that the virtue of any “waiver” of the right to 
conflict-free representation is its usefulness for denial of a postconviction 
attack on the effectiveness of counsel’s representation.175

The Advisory Committee implicitly acknowledges the possible abuse of the 
right to waive176 by empowering the court to demand separate representation, 
even if the the defendants object. The court’s power is broad,177 but virtually 
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undefined. One instance given—if the court doubts that the defendants are 
able “to understand the complex, subtle, and sometimes unforeseeable 
dangers inherent in multiple representation”178—is so open-ended that it 
could apply in any case. Equally broad is the suggestion that the court may 
impose separate counsel whenever it is unable to satisfy itself that no conflict 
will emerge.179 Because the Advisory Committee warns that appellate courts 
may reverse even if the defendants waive,180 trial courts may interpret the 
Advisory Committee’s comment as a direction to impose separate counsel in 
every case. After all, even if the defense does not invoke any privilege, when 
can a court be certain that a conflict will not arise? The court also could 
impose separate counsel if the defendant refuses to waive an objection to any 
future, presently unforeseen conflict181 or if an actual conflict exists.182

178. 77 F.R.D. at 602 (quoting United States v. Dolan, 570 F.2d 1177, 1181 (3d Cir. 1978) (dictum)). If 
the conflict problem is as “subtle" as the Dolan court suggests, every cautious trial court will require 
separate representation.

179. Id.
180. Id. (quoting United States v. Carrigan, 543 F.2d 1053, 1057-58 (2d Cir. 1976) (Lumbard, J., 

concurring)).
181. See United States v. Bernstein, 533 F.2d 775, 788 (2d Cir.) (waiver “was not without strings" 

because defendant expected court to intervene if actual prejudicial conduct by attorney occurred), cert, 
denied, 429 U.S. 998 (1976). Although it did not mention Bernstein, the Advisory Committee would 
probably concur in the result because on the facts of Bernstein the waiver would not be binding. For a 
discussion of the problem if a conflict does emerge late in the proceedings, see Buffalo Chief v. South 
Dakota, 425 F.2d 271, 278-80 (8th Cir. 1970); note 267 infra.

182. 77 F.R.D. at 603 (quoting United States v. Dolan, 570 F.2d 1177, 1184 (3d Cir. 1978)).
183. See id. at 600-01.
184. This aspect of the conflict problem has received considerable attention recently. See generally ABA 

Nation Institute, Parallel Grand Jury and Administrative Agency Investigations: The 
Crimin i and Civil Implications for Corporations and Their Officers, Tab F (1978) 
[herein, ft r Parallel Grand Jury and Agency Investigations]; ABA National Institute, 
Defense of the Complex Business Crime, Tab 4 (1977); Proceedings of the Thirty-sixth Annual 
Judicial Conference of the District of Columbia Circuit, 67 F.R.D. 513, 550-53 (1975) (remarks of C. Ruff) 
[hereinafter D.C. Proceedings): ABA Report to House of Delegates, 47 ABA Antitrust L.J. 557, 559, 
574 (1978) (Principle 21 and Appendix) (recommendations on grand jury reform).

Rule 44(c) does not apply to precharge appointment or retention of counsel because the thrust of rule 44 
is to provide appointed counsel when constitutionally required. The grand jury witness is not entitled to 
Miranda warnings, see United States v. Mandujano, 425 U.S. 564, 580-81 (1976), and thus is not entitled to 
appointment of counsel. See note 186 infra and accompanying text.

185. See In re Investigation Before April 1975 Grand Jury, 403 F. Supp. 1 176, 1 182-83 (D.D.C. 1975) 
(although Government's interest in opposing dual representation not relevant at trial, it is relevant in grand 
jury setting), vacated on other grounds, 531 F.2d 600 (D C. Cir. 1976) (per curiam).

186. The sixth amendment is triggered once formal criminal proceedings begin. See Kirby v. Illinois, 

C. A REPRESENTATIVE EXAMPLE: CONFLICT IN THE GRAND JURY 
CONTEXT

Because the Advisory Committee notes that an appellate court may reverse 
even if the defendants waive,183 one might expect judges to invoke freely the 
power given by rule 44(c) to order separate representation. But the courts’ 
treatment of analogous situations in the context of grand jury proceedings184 
indicates that this may not in fact occur. In the grand jury context the courts 
may balance more freely the interests of the Government with those of the 
witness when considering the conflict problem185 because the grand jury 
witness, unlike the defendant, has no sixth amendment right to counsel.186 At 
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best, the due process clause protects the witness’ choice of counsel from 
arbitrary judicial interference.187 Because the risk of conflict and the risks of 
multiple representation both for the witness and for the Government are 
substantial, it would not be surprising if courts favored disqualifying counsel 
from representing several witnesses. That they have not suggests that courts 
will sparingly exercise the rule 44(c) disqualification authorization.

406 U.S. 682, 689-90 (1972) (right to counsel inapplicable at precharge showup).
187. In re Taylor, 567 F.2d 1183, 1 186 n.l (2d Cir. 1977) (disqualification of counsel reversed because 

arbitrary); see In re Gopman, 531 F.2d 262, 266 (5th Cir. 1976) (proper exercise of discretion to disqualify 
counsel when possibility of conflict great).

188. An employer, corporation, or union may retain counsel for its employees or its members. A conflict 
is almost certain to arise when counsel represents both target and nontarget witnesses.

189. It may be more difficult to determine whether a conflict exists because the witness has no right to 
learn the purpose or scope of the inquiry. Because counsel is not permitted to accompany the witness into 
the grand jury room, he must depend upon the witness’ memory to infer the direction of the inquiry and 
thus the exposure to possible criminal liability of that witness and his other clients. See Fed. R. Crim. P. 
6(d) (defense counsel prohibited from grand jury room during hearing).

190. If the target has done nothing wrong, his interest is in having the witnesses testify to clear him and 
to expose any wrongdoing by others; the implicated witnesses obviously may prefer to protect themselves 
by invoking the fifth amendment. If the target has criminal liability, the witnesses may help themselves by 
cooperating so as to shift responsibility to the target. In exchange for testimony, a witness may receive 
immunity, a promise of nonprosecution, or a favorable plea offer. See generally Note, Supervising Multiple 
Representation of Grand Jury Witnesses, 57 B.U. L. Rev. 544, 563-67 (1977) (discussing counsel’s many 
sources of conflict).

191. Counsel may himself have a conflict with the witnesses: he may jeopardize the prospect of receiving 
other business from an employer if he advises employees in a way that might injure the employer; or, he 
himself may be a target of the grand jury probe, and thus be compromised in advising his clients regarding 
the options of testifying or invoking the fifth amendment. See In re Investigation Before February 1977 
Lynchburg Grand Jury, 563 F.2d 652, 657 (4th Cir. 1977) (attorney who was target of investigation 
disqualified from representing other witnesses).

192. Counsel may not be able to explain fully the nature, effect, or probable existence of a conflict to a 
witness in order for that witness to make an intelligent waiver. For example, fearful of uncovering an actual 
conflict, or uncertain whether he has been retained only to advise but not to represent a witness, counsel 
may decide to forego a factual interview of the witness. He thus deprives himself and the witness of the 
information needed to assess whether a conflict does exist. The Government may have subpoenaed the 
witness to appear on such short notice that counsel has not had time to explain the alternatives available to 
the witness. Attorneys uncertain about the appropriate strategy usually tell witnesses to invoke whatever 
privilege is available. In following this advice, the witness may lose his best chance to cooperate with the 
Government. See Kramon, The Grand Jury: An Overview, Litigation 8, 11 (Summer 1978).

193. See In re Investigation Before April 1975 Grand Jury, 403 F. Supp. 1176, 1178 (D.D.C. 1975) 
(“stonewall” built by assertion of fifth amendment by many witnesses attributed in part to representation 
by one attorney), vacated, 531 F.2d 600 (D C. Cir. 1976) (per curiam); Silbert, Multiple Representation by 

The risk of multiple representation for the grand jury witness is great, 
particularly when, as frequently happens, a target of the investigation retains 
counsel for the witnesses.188 Counsel has a delicate, if not impossible, task of 
identifying potential conflict,189 of reconciling the interests of his clients,190 
and of advising each of the nature and effect of a conflict.191 Given these 
problems, an intelligent waiver of a conflict by a grand jury witness may not 
be possible.192

At the same time, the Government has a great interest in preventing 
multiple representation because the grand jury’s ability to function effectively 
may depend upon the willingness of witnesses to cooperate rather than to 
invoke the fifth amendment. Witnesses may not cooperate if they are 
represented by the same attorney193 and for that reason, prosecutors frequent
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ly move to disqualify counsel from multiple representation to remove what 
they perceive as an impediment to a successful inquiry.194

“House Counsel" Before an Investigating Grand Jury 1, 2 (unpublished paper distributed with Parallel 
Grand Jury and Agency Investigations, supra note 184) (copy on file at Georgetown Law Journal).

194. The motion to disqualify was once termed “novel”. See In re Investigation Before April 1975 
Grand Jury, 531 F.2d 600, 608 (D.C. Cir. 1976) (per curiam). It has gained favor with prosecutors. See 
Silbert, supra note 193; D.C. Circuit Proceedings, supra note 184, at 522. Several prosecutors, however, 
have told the author that they will no longer make the motion because courts have usually denied it.

Prosecutors probably doubt the insight or truthfulness of many attorneys who have asserted that they 
will withdraw from dual representation once a conflict does arise. In a number of cases, counsel has made 
that promise. E.g., In re Grand Jury Empaneled January 21, 1975, 536 F.2d 1009, 1012-13 (3d Cir. 1976); 
In re Grand Jury Investigation, 436 F. Supp. 818, 823 (W.D. Pa. 1977) (counsel nonetheless disqualified), 
aff d by equally divided court, 576 F.2d 1071 (3d Cir.) (en banc) (per curiam), cert, denied, 439 U.S. 953 
(1978); Pirillo v. Takiff, 462 Pa. 51 1, 527, 341 A.2d 896, 904 (1975) (same), appeal dismissed and cert, 
denied, 423 U.S. 1083 (1976).

195. 462 Pa. 511, 341 A.2d 896 (1975), appeal dismissed and cert, denied, 423 U.S. 1083 (1976). See 
generally Note, Ethics, Judicial Power, and the Sixth Amendment: Pirillo v. Takiff, 37 U. Pitt. L. Rev. 577 
(1976).

196. 462 Pa. at 529-32, 341 A.2d at 905-06. The witnesses, police officers subpoenaed to testify in 
connection with the probe, were members of a police organization that had retained the attorneys to 
represent its members.

197. Id. at 523-24, 341 A.2d at 902.
198. Id. at 524-30, 341 A.2d at 902-05.
199. Id. at 520-23, 341 A.2d at 900-02. The witnesses argued that the first amendment right of 

association permitted them to accept counsel retained by the police organization. Id. at 521-23, 341 A.2d at 
901-02. Also rejected was the attorneys’ argument that the disqualification order arbitrarily interfered with 
their right to pursue a profession. Id. at 521, 341 A.2d at 900-01.

200. Id. at 529-30, 431 A.2d at 905. The supreme court noted that counsels’ representation of more than 
one witness “purportedly” involved an “impermissible conflict" but did not resolve this point, perhaps 
because it did not outlaw multiple representation per se. Id. at 524, 531-32, 341 A.2d at 902, 906.

201. Id. at 525-28, 341 A.2d at 902-04. The organization had opposed the probe and counsel, loyal to the 
organization, apparently would not initiate a discussion with the witnesses about cooperating with the 
prosecution. Id. at 525-28, 341 A.2d at 903-04.

202. See, e.g.. In re Investigation Before February 1977 Lynchburg Grand Jury, 563 F.2d 652 (4th Cir. 
1977); In re Gopman, 531 F.2d 262 (5th Cir. 1976); In re Grand Jury Investigation, 436 F. Supp. 818, 822 

One would expect that after balancing the interests of the witnesses with 
those of the Government, courts routinely would disqualify counsel who 
represents several witnesses in the grand jury setting. In Pirillo v. Takiff,195 
the Pennsylvania Supreme Court did hold that a judge supervising a grand 
jury investigation of alleged police corruption did not abuse his discretion by 
disqualifying an attorney and his associate from representing twelve wit
nesses.196 In reaching its decision, the court balanced the prosecution’s 
interests in a successful grand jury probe,197 in protecting the witnesses from 
the potentially harmful effects of a conflict, and in preventing possible 
unethical conduct by counsel in representing conflicting interests198 with the 
first and sixth amendment rights asserted by the witnesses.199 Because of the 
potential conflict resulting from the multiple representation,200 the court 
found that the prosecution’s interests outweighed those of the witnesses. 
Doubting that the witnesses could evaluate whether to cooperate with the 
prosecution, the court rejected the claim that they would or could waive any 
conflict.201

With a few exceptions,202 however, the federal courts have refused to follow 
the lead of the Pirillo court. Most courts have declined to intervene to 
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preclude potential conflicts and have required proof by the Government that 
an actual conflict does exist,203 a burden that the Government will not easily 
satisfy. An actual conflict is not established per se by the payment of counsel’s 
fees for witnesses, even by a target of the investigation,204 and even if the 
witnesses invoke the fifth amendment.205 Most important for analysis of rule 
44(c), though, is the belief by courts that grand jury witnesses may waive not 
only a potential conflict but perhaps an actual conflict as well.206

& n. 14 (W.D. Pa. 1977) (citing but distinguishing Pirillo and limiting disqualification to special facts of 
case), aff d by equally divided court, 576 F.2d 1071 (3d Cir.) (en banc) (per curiam), cert, denied, 439 U.S. 
953 (1978). Commentators have generally approved of the Pirillo result. See Note, Supervising Multiple 
Representation, supra note 190, at 567-69; Note, Ethics, Judicial Power and the Sixth Amendment, supra 
note 195, at 595.

203. Compare Matter of Grand Jury Empaneled January 21, 1975, 536 F.2d 1009, 1013 (3d Cir. 1976) 
(“confronted with hypotheticals and not evidence [of conflict], with rhetoric and not fact,” order to 
disqualify reversed) and Silbert, supra note 193, at 9-10 (agreeing that Government should have burden to 
prove factual basis to infer that there may be conflict) with Pirillo v. Takiff, 462 Pa. 511, 529-30, 431 A.2d 
896, 905 (1975) (probability, not certainty, of conflict sufficient to warrant disqualification).

204. In re Grand Jury, 446 F. Supp. 1132, 1136 & n.2 (N.D. Tex. 1978). That court thought, however, 
that the fee arrangement would involve an actual conflict if, as in Pirillo, the payor had taken a staunch 
stand against cooperation by the witnesses. Id. at 1136.

205. In re Grand Jury Empaneled January 21, 1975, 536 F.2d 1009, 1012 (3d Cir. 1976); In re 
Investigation Before April 1975 Grand Jury, 531 F.2d 600, 607 (D.C. Cir. 1976) (per curiam). The 
Government must indicate to counsel its willingness to offer immunity, if not actually communicate an 
offer to specific witnesses. See In re Grand Jury Empaneled January 21, 1975, 536 F.2d at 1012 (although 
witness invoked fifth amendment privilege, Government did not offer immunity; disqualification of 
attorney therefore improper).

206. See In re Taylor, 567 F.2d 1183, 1191 (2d Cir. 1977) (dictum); In re Grand Jury, 446 F. Supp. 1132, 
1139-40 (N.D. Tex. 1978). Several courts have suggested that the witness could waive an actual conflict, 
but nevertheless disqualified counsel when unsure that the witness had been fully informed of the conflict. 
See In re Investigation Before February 1977 Lynchburg Grand Jury, 563 F.2d 652, 657-58 (4th Cir. 1977); 
In re Grand Jury Investigation, 436 F. Supp. 818, 821-22 (W.D. Pa. 1977), affd by equally divided court. 
576 F.2d 1071 (3d Cir.) (en banc) (per curiam), cert, denied, 439 U.S. 953 (1978). Rather than disqualify 
counsel, a preferable recourse may be to refer counsel's representation to bar disciplinary agencies for 
review. See In re Grand Jury Investigation, 436 F. Supp. at 823 n.18.

207. See 77 F.R.D. at 602-03. The Committee does not discuss whether the nonindigent with retained 
counsel should be treated differently from the indigent with appointed counsel. Several factors, however, 
suggest such a need. First, the nonindigent must pay for separate counsel; the disqualified attorney is 
probably not required to return the full amount of his fee. See Note, Attorney Disqualification and Access to 
Work Product: Toward a Principled Rule, 63 Cornell L. Rev. 1054, 1072 n.79 (1978) (unlikely that 
clients of disqualified attorneys will recover fees for lost work product). Second, the nonindigent may have 
developed a closer, more trusting relationship with the to-be-disqualified attorney, especially when counsel 
was retained before criminal charges were brought. Third, disqualified counsel may not be able to share his 
work product or investigation with new counsel because disclosure might alert new counsel to the basis of 
the conflict, thus damaging the client whom the disqualified counsel probably continues to represent in 
other matters. Cf. First Wis. Mortgage Trust v. First Wis. Corp., 584 F.2d 201, 202-06 (7th Cir. 1978) (en 

The courts’ reluctance to interfere with the witness’ selection of counsel at 
the grand jury stage indicates that it is unlikely that they will exercise the 
authority given them by rule 44(c) to disqualify counsel at trial, even in the 
face of an actual conflict, at least as long as they are satisfied that the 
defendants understand the nature of the conflict and the peril it presents. 
Moreover, the sixth amendment rights of the defendant further complicate 
the issues presented by rule 44(c). The Advisory Committee passes, perhaps 
too quickly, the constitutional issues of whether the judgemayimpose separate 
counsel.207 The Committee does not discuss the obvious problems that many 
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judges will dread: the indigent defendant who refuses to cooperate with the 
newly appointed attorney or the nonindigent defendant who refuses to retain 
a different lawyer. Nor does it discuss whether codefendants might sometimes 
receive better representation, even in the face of a conflict, from one attorney, 
or whether the indigent defendant is constitutionally entitled to select the 
replacement attorney. These problems may lead many judges to seek a waiver 
rather than to demand separate attorneys.

IV. Constitutional Questions

Rule 44(c) poses two constitutional questions.208 First, is the trial court 
constitutionally compelled to perform the inquiry envisioned by the rule? 
Second, when can the court impose separate counsel on a protesting 
defendant? The second question can be phrased from the defendant’s point of 
view. As part of his right to choose his own defense, can the defendant choose 
an attorney who has or who may have a conflict? That is, if the sixth 
amendment guarantees the defendant the right to conflict-free representation, 
can the defendant waive that right?

banc) (firm represented plaintiff trust and defendant until conflict over loan dispute; after disqualification, 
defendant’s new counsel sought relevant firm's work product; court granted access unless disclosure would 
give improper advantage to defendant because of firm’s representation of plaintiff in other matters).

The Advisory Committee’s position is weakened by its heavy reliance on concurring opinions or dictum. 
See 77 F.R.D. at 601-03; note 177 supra. Further, the only case cited by the Committee that required 
separate counsel involved a blatant conflict that demanded judicial intervention. See United States v. 
Dolan, 570 F.2d 1177 (3d Cir. 1978), affg United States v. Garafola, 428 F. Supp. 62O(D.N.J. 1977); note 
15 supra. In that setting courts should readily impose separate counsel because the attorney’s actions 
demonstrate that he can not be trusted to represent the defendants effectively even if he were not hampered 
by a conflict. See note 218 infra.

208. Although the Court presumably would not submit facially unconstitutional legislation to Congress, 
its promulgation of rule 44(c) does not foreclose constitutional or interpretive inquiry. See Mississippi Pub. 
Corp. v. Murphree, 326 U.S. 44 (1946) (questions of “validity, meaning or consistency" of approved rules 
still remain); cf. Douglas, J., 34 L. Ed. 2d lxvi (1972) (dissenting to the Court’s approval of the Federal 
Rules of Evidence) (”[T]his Court does not write the Rules, nor supervise their writing, nor appraise them 
on their merits . . . our approval being merely perfunctory ... we are merely the conduit to Congress.”). 
Questions of the constitutionality of rule 44(c) might arise in its implementation by the federal courts or in 
passage of similar legislation by the states.

209. 77 F.R.D. at 603. If the Advisory Committee’s intent was not to foreclose an inquiry into harmless 
error, its position may be inconsistent with the Holloway Court's rule of automatic reversal. Although the 
rule 11 inquiry into a defendant’s guilty plea is not constitutionally required, a state court must nonetheless 
determine that the defendant’s plea is voluntary and intelligent. See Boykin v. Alabama, 395 U.S. 238 
(1969). Also the Committee’s position is inconsistent with its analogy to the rule 11 inquiry because—at 
least on direct appeal—the failure to conduct that inquiry results in automatic reversal. McCarthy v. 
United States, 394 U.S. 459, 472 (1969).

210. 315 U.S. 60 (1942).
211. 435 U.S. 475 (1978).

The Advisory Committee does not explicitly discuss this first issue. It 
apparently assumes that the inquiry is not constitutionally required, because 
it states that the court’s failure to inquire would not mandate automatic 
reversal.209 A strong argument nonetheless exists that the inquiry is constitu
tionally required or that the court must at least inform the defendants of the 
right to separate representation. Glasser v. United States210 211 and its interpreta
tion in Holloway v. Arkansas2'1 imply that separate representation is a 
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constitutional right. The Court in Glasser reversed petitioner’s conviction not 
because of ineffective assistance, but instead because the trial court had 
interfered with Glasser’s general sixth amendment right to the assistance of 
counsel, “untrammeled and unimpaired by a court order requiring that the 
lawyer shall simultaneously represent conflicting interests.”212 That basis of 
reversal made sense on Glasser's facts because Glasser had retained counsel. 
Holloway extended Glasser by providing similar protection to indigent 
defendants.213 Holloway thus suggests that each defendant—whether indigent 
or able to retain counsel—has the right to a separate, personal attorney. 
Because only an informed defendant can waive the right to counsel, whatever 
the contours of that right, a waiver of this sixth amendment right is binding 
only if it satisfies the most demanding tests of notice and knowledge.214 If this 
analysis is correct, rule 44(c) is unconstitutional because it requires neither a 
conflict inquiry by the trial court nor notice to the defendants of his rights.215

The second constitutional question raised by rule 44(c) is whether the court 
may impose separate counsel over a defendant’s objection. The Advisory 
Committee would permit the court to pursue this option in its discretion.216 It 
cites United States v. Dolan211 as support for the constitutionality of this 
course of action.218 But Dolan does not support the reach of the rule.219 In 
Dolan defense counsel had an actual conflict in representing two defendants, a

212. 315 U.S. at 70. Over Glasser’s objection, his retained attorney was appointed by the court to 
represent a codefendant with conflicting interests. Id. at 68-69.

213. 435 U.S. at 482. Although the Court mentioned the right to effective representation, it stated that 
joint representation did not per se constitute ineffectiveness. It did not conclude that Hall had been 
ineffective, although it did suggest how a conflict might have affected his representation. Id. at 482, 490.

214. See Glasser v. United States, 315 U.S. 60, 70 (1942) (before finding waiver of right to counsel, court 
will "indulge every reasonable presumption against the waiver of fundamental rights”). In Brewer v. 
Williams, 430 U.S. 387 (1977), the Court reversed a conviction because of the introduction of a statement 
given to the police by a defendant who had earlier asserted his right to counsel and who had not at the time 
of the statement specifically waived the presence of counsel. Cf. Kamisar, Brewer v. Williams, Massiah, 
and Miranda: What is Interrogation? When Does it Matter?, 67 Geo. L.J. 1, 29 (1978) (Brewer may be 
interpreted as holding only that Williams did not waive his right to counsel "even assuming" defendant 
could waive without consulting counsel; state has burden to establish waiver by proving intentional 
relinquishment of known right). Compare Youngblood v. State, 206 So. 2d 665, 667-68 (Fla. Dist. Ct. 
App.) (joint representation per se violation of sixth amendment right; failure to object not equal to waiver), 
rev'd, 217 So. 2d 98, 100 (Fla. 1968) (absent objection defendant must show prejudice resulting from joint 
representation) with Kaplan v. Bombard, 573 F.2d 708, 714-15 (2d Cir. 1978) (failure to object held to be 
consent to joint representation).

215. The practice of those courts of appeals that do not require the inquiry would, of course, be similarly 
unconstitutional.

216. See note 167 supra and accompanying text.
217. 570 F.2d 1177 (3d Cir. 1978).
218. 77 F.R.D. at 603. Dolan appears to be the only decision holding that a court may disqualify counsel 

even when the defendant objects and executes an informed waiver.
219. Nor does United States v. Vargas-Martinez, 569 F.2d 1102 (9th Cir. 1978), a case not cited by the 

Advisory Committee in which counsel was disqualified. In Vargas-Martinez, X had retained counsel who 
had represented codefendant Y in an unrelated state prosecution. Y, represented by different counsel in the 
federal case involving X, agreed to testify for the Government against X. Id. at 1104. Apparently no record 
was developed on the existence of an actual conflict, but the court thought that the possibility that counsel 
might have received confidential information from Y while representing her in the state case created a 
conflict. The disqualification was upheld because even though X had agreed to waive any conflict, Y had 
not. Id. Although approving of the order to disqualify counsel, the court of appeals implied that if Y had 
waived, counsel could have represented X even if counsel had a conflict. See id. at 1104 (absent waiver by 
Y, ordering substitution only possible resolution).
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conflict that the court of appeals thought potentially crippled a fair and 
effective defense.220 As the Advisory Committe notes,221 rule 44(c) goes 
beyond situations in which actual conflicts exist by empowering the court to 
require separate representation if, for example, the court is unable to 
determine to its satisfaction that a conflict would not arise.

The Holloway Court casually brushed aside this constitutional question by 
noting that “a defendant may waive his right to the assistance of an attorney 
unhindered by a conflict of interest.”222 That statement does not answer the 
crucial question of when the defendant “waives” his right. In contrast to 
Holloway, the courts of appeals have disagreed on whether, as an exercise of 
supervisory power, a court may demand separate representation. In those 
cases approving the disqualification of an attorney, the courts have scru
tinized the defendant’s right to select counsel223 and hedged it with restric
tions. The indigent cannot select the attorney to be appointed224 and cannot 
interfere with the judicial process by retaining or replacing an attorney.225 A 
judge’s insistence on separate representation therefore can be rationalized as 
simply another justifiable restriction on a right that is not absolute.226

220. 570 F.2d at 1184. Moreover, although the court discussed the clash between the defendant’s right 
to select counsel and his right to effective representation, id. at 1 182-83, that court did not approve of 
disqualifying counsel solely on the ground that the defendant had no right to select conflict-laden counsel 
under Faretta v. California, 422 U.S. 806 (1976). See notes 227-33 infra and accompanying text. Instead, 
the court appeared to rest its decision on the trial court’s supervisory power to bar an attorney who violated 
his ethical obligations. 570 F.2d at 1184. Because an actual conflict existed, the court thought that the 
attorney would violate DR 5-105(C) by continuing to represent a defendant willing to waive the effect of 
any conflict. Id. The court thus implied that its supervisory power gave the trial court authority to 
disqualify an attorney when the trial judge was not satisfied that waiver was proper. Id. at 1181.

221. See notes 179-82 supra and accompanying text.
222. 435 U.S. at 483 n.5. The Court left this dictum unexplained.
223. See, e.g.. United States v. Dolan, 570 F.2d 1 177, 1182 (3d Cir. 1978); United States v. Vargas- 

Martinez, 569 F.2d 1102, 1104 (9th Cir. 1978); United States v. Bernstein, 533 F.2d 775, 787-88 (2d Cir.), 
cert, denied, 429 U.S. 998 (1976).

224. The argument is that, by analogy, an indigent who cannot demand appointment of a specific 
attorney cannot demand continued representation by an appointed attorney with a conflict. But see Harris 
v. Superior Court, 19 Cal. 3d 786, 797-99, 567 P 2d 750, 757-58, 140 Cal. Rptr. 318, 325-26 (1977) (abuse 
of discretion not to appoint requested attorney who had represented defendant in related prosecution). 
Harris is apparently the first case in the country that limits the discretion of a trial judge in appointing 
counsel for an indigent when the indigent can show objective considerations supporting the choice of 
appointed counsel.

225. See United States v. Vargas-Martinez, 569 F.2d 1102, 1104 (9th Cir. 1978); People v. Kroeger, 61 
Cal. 2d 236, 244-45, 390 P.2d 369, 374, 37 Cal. Rptr. 593, 598 (1964); cf. Magee v. Superior Court, 8 Cal. 
3d 949, 952, 506 P.2d 1023, 1025, 106 Cal. Rptr. 647, 649 (1973) (defendant has right to select pro hac vice 
attorney who appears pro bono as long as appearance will not disrupt proceedings).

226. The argument appears to assume that, on balance, the disqualification of one attorney does not 
overly interfere with the defendant's right to select counsel because the defendant can choose any other 
attorney. Cf. In re Investigation Before April 1975 Grand Jury, 403 F. Supp. 1176, 1182 (D D C. 1975) 
(multiple representation would cause stifling of grand jury investigation, witnesses could choose from a 
limitless pool of qualified attorneys), vacated on other grounds, 531 F.2d 600 (D.C. Cir. 1976) (per curiam). 
That assumption is questionable with respect to retained counsel. The argument assumes that attorneys are 
fungible. But a defendant able to retain an attorney whom he trusts or thinks has superior ability obviously 
loses his bargained-for advantage. Cf. State v. Kavanaugh, 52 N.J. 7, 243 A.2d 225 (disqualification of 
noted criminal defense attorney for authoring letter that might have improperly influenced prospective 
jurors), cert, denied, 393 U.S. 924 (1968). Similarly, an indigent who has come to trust appointed counsel 
has “selected" that attorney in a sense. Those courts that hold that an appointed attorney can be removed 
over the indigent defendant’s objection must face the issue of whether the indigent should be given the 
opportunity to select replacement counsel. See note 224 supra.
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Other courts of appeals have concluded that the defendant has the right to 
conflict-laden counsel as long as he waives any objection.227 These appellate 
courts believe that Faretta v. California22* mandates this conclusion. In 
Faretta the Supreme Court held that the sixth amendment gives the defendant 
the right to structure his own defense.229 Among his options is self
representation, even if his choice of that option appears suicidal.230 If the 
defendant may foolishly choose to represent himself, these courts reason, the 
defendant may also foolishly choose to have a conflict-burdened attorney.

227. E.g., United States v. Alvarez, 580 F.2d 1251, 1259 (5th Cir. 1978); United States v. Cox, 580 F.2d 
317, 321 (8th Cir. 1978); United States v. Waldman, 579 F.2d 649, 651 (1st Cir. 1978); United States v. 
Armedo-Sarmiento, 524 F.2d 591, 592 (2d Cir. 1975) (per curiam); United States v. Garcia, 517 F.2d 272, 
276-77 (5th Cir. 1975). In contrast to the criminal defendant, a witness before a grand jury may be able to 
waive a potential conflict. Compare United States v. Mahar, 550 F.2d 1005, 1009 (5th Cir. 1977) (waiver of 
actual conflict at trial permissible) with In re Gopman, 531 F.2d 262, 268 (5th Cir. 1976) (waiver of actual 
conflict disallowed in grand jury proceedings, although may be possible to waive potential conflict).

228. 422 U.S. 806 (1976).
229. Id. at 837.
230. Id. at 834.
231. Id. at 819 n.15 (emphasis in original).
232. The Court’s citation in the same footnote to Singer v. United States, 380 U.S. 24 (1965), see 422

U.S. at 819 n.15, supports this analysis. Singer held that a defendant’s right to a jury trial does not create a 
derivative right to a bench trial when he has waived a jury trial. 380 U.S. at 34-35. Singer is understandable 
because the Government also has the right to demand a jury trial. Without the Government’s agreement to 
waive jury trial, the defendant can not insist on a bench trial.

The Dolan court supported its holding that the defendant could not demand a conflict-burdened 
attorney by citing Faretta's discussion of Singer. 570 F.2d at 1183. But the Dolan court’s interpretation of 
Faretta may be wrong. The Government can demand a jury trial even if the defense wants to waive one, but 
no case holds that the Government can refuse to permit an attorney to represent multiple defendants.

233. In this context it is interesting to consider whether a defendant would be damaged more by 
representing himself than by representation by a conflict-burdened attorney. The damage obviously would 
be a function of the defendant’s own ability and of the seriousness of the conflict. A pro se defendant 
probably suffers most from his lack of knowledge and experience when raising and presenting constitu
tional issues such as motions to suppress and other objections to exclude evidence. But he can present to the 
jury his version of the facts unhindered by a conflict. In contrast, the conflict hindering the attorney usually 
would not prevent him from raising constitutional issues, but might compromise his presentation of each 
defendant’s factual position.

The logic of that a fortiorari argument, however, is questionable and the 
reliance on Faretta may be misplaced. Faretta is doctrinally unclear. The 
Court in Faretta said that the right to self-representation is “independent” of 
the right to counsel and does not arise “mechanically from the defendant’s 
right to the assistance of counsel.”231 What the Court had in mind is 
uncertain. Perhaps it wanted to foreclose in other contexts the argument that 
the defendant’s right to protection necessarily included the right to forego 
that protection.232 If this interpretation of Faretta is correct, it may follow 
that the right to counsel, when the defendant wants a particular attorney, 
does not include the right to forego the effective assistance of counsel that a 
conflict-laden attorney might be unable to provide.233 This analysis suggests 
that when a defendant has asserted his right to counsel a court has the power, 
and perhaps the constitutional obligation, to demand separate representation 
if it perceives a conflict.

If the discussion in Faretta of the scope of the right to counsel provides no 
certain answer to the constitutionality of demanding separate representation, 
neither does its discussion of waiver. A pro se defendant apparently makes 
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two waivers: a waiver of the right to counsel and a waiver of the right to 
effective representation. The second waiver is binding, and the pro se 
defendant cannot whipsaw the judicial process by claiming on appeal that his 
self-representation had been ineffective.234 By analogy, the defendant who 
decides to proceed with a conflict-burdened attorney—one whose effective
ness would be certainly subject to question—would likewise make a binding 
waiver of the right to effective representation.235

This analogy, however, does not answer the first waiver question of when 
and how the defendant who wants joint representation waives the right to 
individual, conflict-free representation.236 Although not altogether clear, 
Faretta suggests that the trial court is not required to oversee closely the 
defendant’s decision to proceed pro se.2il The court probably must explain the 
charges, the possible punishments, the right to counsel, and the risk of self
representation to the defendant, as well as determine that he recognizes his 
options.238 The court is not required to assess whether the defendant would 
represent himself adequately in terms of appreciating the complex constitu
tional, evidentiary, and tactical problems presented by a trial.239 Faretta thus

234. See Faretta v. California, 422 U.S. 806, 834 n.46. (1976).
235. The defendant would waive only the ineffectiveness caused by the conflict and not other errors of 

counsel.
236. This first waiver question can be asked in the alternative: On the one hand, what must the court do 

at a minimum to obtain a binding waiver of conflict-free representation? On the other, can the court insist 
on a certain type of waiver as a condition of joint representation? The position that a defendant can never 
waive effective representation is probably wrong. Apparently, no constitutional right is so important or 
absolute that the defendant cannot waive or lose it. In Illinois v. Allen, 397 U.S. 337 (1970), for example, 
the court of appeals had reversed a conviction because the trial court had excluded an unruly defendant 
from the courtroom during trial. Id. at 339. The court of appeals held that the sixth amendment right of 
confrontation was absolute as long as the defendant insisted on being present. Id. at 341-42. The Supreme 
Court disagreed, however, and concluded that the defendant had “lost" his right by his conduct. Id. at 346. 
See United States v. Armedo-Sarmiento, 524 F.2d 591, 593 (2d Cir. 1975) (per curiam) (trial court’s grant 
of Government’s motion to disqualify counsel reversed and remanded to permit waiver by defendants). The 
Second Circuit, however, failed to explain the nature of the waiver, a question not decided on remand 
because one of defendants retained separate counsel. Conversation with Trial Counsel (Jan. 3, 1979).

237. 422 U.S. at 835. One problem with interpreting Faretta is that the cases it cited as support used 
different terms of art, terms that imply different tests. Compare Von Moltke v. Gillies, 332 U.S. 708, 724 
(1948) (plurality opinion) (“to be valid such waiver [of counsel] must be made with an apprehension of the 
nature of the charges . . ., and all other facts essential to a broad understanding of the whole matter.”) 
(quoted in Faretta v. California, 422 U.S. at 835) with Adams v. United States ex rel McCann, 317 U.S. 
269, 279 (1942) (defendant must “know . . . what he is doing and his choice [must be] made with eyes 
open”) (quoted in Faretta v. California, 422 U.S. at 835). An “understanding of the whole matter” may 
suggest that the defendant must be aware of all of the facts and appreciate the options, while “know . . . 
what he is doing” suggests only that he need to be informed by the court of the alternatives without an 
inquiry by the court into his appreciation of them. If there is a difference, the Faretta Court appeared to 
choose the Adams approach by concluding that a “knowing exercise of the right to defend himself’ was 
sufficient. 422 U.S. at 836.

238. Perhaps because of the extensive discussion between Faretta and the trial court, the Supreme Court 
did not explain what a trial court should say to the defendant other than to advise him of the “dangers and 
disadvantages of self-representation.” 422 U.S. at 835. One court has suggested that rule 11(c) of the 
Federal Rules of Criminal Procedure sets the standard. United States v. McCaskill, 585 F.2d 189, 190 (6th 
Cir. 1978) (per curiam). But cf. United States v. King, 582 F.2d 888, 890 (4th Cir. 1978) (no particular 
form of inquiry required).

Although the Advisory Committee leaves the inquiry to the discretion of the trial judge, it speaks of 
notifying the defendants of the “probable hazards" of joint representation. 77 F.R.D. at 600 (quoting ABA 
Project on Standards for Criminal Justice, The Trial Judge § 3.4 (1972).

239. See Faretta v. California, 422 U.S. 806 (1975).
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suggests that it is enough for a court to inform a defendant demanding joint 
representation of the opportunity for separate counsel and of the risks that he 
runs if he refuses to accept separate representation.

It does not necessarily follow from the preceding interpretation of Faretta 
that the court can force a conflict-free attorney on an informed defendant. 
Because the holding of Faretta was not based on the defendant’s legal 
knowledge,* 240 Faretta suggests that a trial court should not demand separate 
counsel for an informed defendant because of that defendant’s supposed 
inability to understand the legal consequences of his decision. If the foregoing 
analysis of Faretta is correct, rule 44(c) is unconstitutional in authorizing the 
court to override the defendant’s waiver of separate, conflict-free representa
tion.

We need make no assessment of how well or poorly Faretta had mastered the intricacies of the 
hearsay rule and the California code provisions that govern challenges of potential jurors on 
voir dire. For his technical legal knowledge, as such, was not relevant to an assessment of his 
knowing exercise of the right to defend himself.

Id. at 836 (footnote omitted). The inquiry is thus designed to provide information to the defendant and not 
to probe his understanding and ability to assess the ramifications of that information.

240. See id.
241. 77 F.R.D. at 602 (quoting United States v. Dolan, 570 F.2d 1177, 1181 (3d Cir. 1978)).
242. Id. This point was made forcefully by the district court in United States v. Garafola, 428 F. Supp. 

620, 624-25 (D.N.J. 1977) (it is easier to explain risks of pro se than of multiple representation; ABA Code 
of Professional Responsibility requires attorneys to avoid representing conflicting interests), aff d sub nom. 
United States v. Dolan, 570 F.2d 1177 (3d Cir. 1978).

243. 77 F.R.D. at 602.

But this analysis is not necessarily correct. The Advisory Committee 
sidesteps the problems posed by this extension of Faretta. It argues that the 
defendant cannot always knowingly and intelligently waive the right to 
separate representation. The Advisory Committee justifies its position by 
noting that the court may be unable to assess whether an actual conflict 
exists.241 Faretta assumes that the court can explain to the defendant the risks 
of pro se representation and the benefit of having an attorney. The reasoning 
of the Advisory Committee implicitly challenges such an assumption in the 
context of multiple representation.242 Because the judge cannot always 
determine whether a conflict exists or may arise, he cannot adequately inform 
the defendants of the peril they face in proceeding with the same attorney; if 
the defendants are not informed of that peril, their waiver is not intelligently 
given. This chain of reasoning results in an invalid waiver; therefore, 
according to the Advisory Committee, the court can impose separate 
representation.243

Assuming that the Advisory Committee is correct in its interpretation of 
Faretta, its position leads to a remarkable result. Although the court can 
impose separate representation whenever the judge cannot gather enough 
information to assess fully the source and effect of a conflict, the court cannot 
impose separate representation if the conflict is so blatant that the judge 
perceives it! In the latter situation, the court could provide enough informa
tion to allow an intelligent waiver. Thus, in the only situation in which the 
courts of appeals have exercised their supervisory power to impose separate 
representation, they arguably have acted unconstitutionally.
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Obviously, courts may recoil at this result, even if it correctly follows from 
Faretta and the dictum in Holloway.244 Of course, when faced with a conflict 
so glaring that a court could clearly perceive it, counsel on his own may elect 
to withdraw.245 If counsel does not move to withdraw, the court might 
nonetheless conclude that as part of its supervisory power to ensure ethical 
conduct by attorneys, whether retained or appointed, it could disqualify any 
attorney whose continued representation would violate the Code of Profes
sional Responsibility.246 Less grandly, the court might decide it could remove

244. The judicial power to impose counsel in other contexts does not undercut the interpretation of 
Faretta and Holloway offered in the text. See Faretta v. California, 422 U.S. 806, 835 n.46 (1975). See 18 
U.S.C. § 3000(A) for authority to impose counsel on a nonindigent who does not waive counsel but does 
not or cannot retain counsel, as well as on the pro se defendant who unnecessarily disrupts the proceedings, 
see Allen v. Illinois, 397 U.S. 337, 339-41 (1970), or who appears unable to represent himself effectively. 
Accord, Uniform R. Crim. P. 321(b). These authorities, however, are irrelevant when the defendant wants 
a particular attorney.

245. Attorneys have often represented to the court that they would withdraw if a conflict developed. See 
In re Grand Jury Investigation, 436 F. Supp. 818, 823 (W.D. Pa. 1977) (representation accepted for one 
witness because actual conflict had not yet developed), affd per curiam by an equally divided court, 576 
F.2d 1071 (3d Cir.) (en banc), cert, denied, 439 U.S. 953 (1978); Pirillo v. Takiff, 462 Pa. 511, 341 A.2d 896 
(1975), appeal dismissed and cert, denied, 423 U.S. 1083 (1976) (representation contained in Petitioner’s 
Jurisdictional Statement on Appeal to the United States Supreme Court, App. B at 48, Dec. 3, 1975). The 
ABA Code of Professional Responsibility DR 5-105(C) allows counsel to represent multiple clients only if 
it is ‘‘obvious" he can represent each “adequately” and where the clients have agreed after “full 
disclosure." But because self-interested attorneys may not fully disclose, or because inept attorneys may 
honestly, albeit wrongfully, believe they are able to represent both clients adequately, some have argued 
that the ABA should adopt a disciplinary rule barring counsel from representing multiple defendants 
under any circumstances. See Geer, supra note 14, at 157. Adoption of such a disciplinary rule would 
create two problems: First, its infringement on counsel’s freedom to pursue a profession might raise a 
constitutional question because Holloway provided that joint representation was not per se unconstitutional 
and second, if all states did not adopt such a rule, the conflict problem would remain for the courts to 
resolve.

Another in terrorem method to prevent multiple representation is to require counsel to sign an affidavit 
representing that no conflict exists or will arise; if counsel is wrong, he may be disciplined. See United 
States v. Garafola, 428 F. Supp. 620, 628 (D.N.J. 1977), affd sub nom. United States v. Dolan, 570 F.2d 
1177 (3d Cir. 1978) (no comment on district court’s suggestion of affidavit). By not mentioning either the 
Garafola affidavit or an amendment to the disciplinary rules, the Advisory Committee in rule 44(c) 
implicitly rejected these approaches; the rejection may be based on a desire to retain the court’s power to 
appoint one attorney initially or on the Committee’s belief that these approaches were beyond its 
jurisdiction. Either alternative would avoid the conflict problem because it is probable that attorneys would 
then decline to represent more than one client. Moreover, the Garafola approach should comport with the 
sixth amendment, because counsel can always refuse to represent a prospective client. The client’s 
constitutional right arises only after counsel has agreed to represent him. My suggestion below that 
separate attorneys should be appointed at the initiation of criminal proceedings is premised on a failure to 
adopt either alternative and is intended to increase the protection afforded by rule 44(c). See text 
accompanying notes 253-58 infra. Those who disagree with the proposals in the next section and worry 
that rule 44(c) will fail for not giving sufficient direction to the judge might conclude that multiple 
representation should be barred directly by a disciplinary rule or indirectly by the Garafola affidavit.

246. The conflict might prevent the attorney from providing loyal, competent, and zealous representa
tion required by Canons 5 and 6. See United States v. Dolan, 570 F.2d 1 177, 1 184 (3d Cir. 1978) (attorney 
disqualified by court against defendant’s wishes because of Canon 5); cf. In re Gopman, 531 F.2d 262, 266 
(5th Cir. 1976) (in grand jury proceeding, attorney disqualified because of Canon 5). When an actual 
conflict exists, the court could conclude that counsel could not obviously provide adequate representation. 
See DR 5-105(C), supra note 245; cf. In re Gopman, 531 F.2d at 268 (leaving undecided whether 
disqualification is proper where ethical violation “relatively minor”). Part of a court’s problem is 
interpreting what “obvious” means in DR 5-105(C). If “adequately represent” means representation when 
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appointed counsel even if its power did not reach retained counsel.* 247 The 
court also might appoint standby counsel to assist the court in minimizing the 
effect of the conflict.248 Or, as the next section suggests, if the defendants 
refused to provide whatever information the court demanded to determine the 
extent of their understanding, the court could conclude that it was unable to 
inform the defendants adequately of the risks they faced.249

the attorney’s independent judgment on behalf of one client is in no way impaired by representation of 
another, it could never be “obvious” that counsel can satisfy DR 5-105(C). Hence, the second part of DR 
5-105(C), authorizing representation even where a conflict exists if both clients consent after full disclosure, 
must qualify DR 5-105(C)’s first requirement. See Code of Professional Responsibility and the 
D C. Bar Legal Ethic Committee, Opinions, No. 49 (June 27, 1978) (interpreting “consent” clause to 
override “adequately represent” clause of DR 5-105(C)). Having so interpreted DR 5-105(C), a court 
nonetheless might conclude that an attorney who had failed to recognize the conflict could not have 
explained the conflict to his clients, and the clients had therefore not consented after “full disclosure.” No 
court, however, has faced the constitutional question of whether the defendant’s waiver overrides the 
court’s power over an attorney. Also, it is not clear that a court could disqualify an attorney who 
apparently violated an Ethical Consideration but not necessarily a Disciplinary Rule, as might be the case if 
the court could not perceive an actual conflict. See EC 5-1 ("The professional judgment of a lawyer should 
be exercised . . . solely for the benefit of his client and free of compromising influences and loyalties.”); EC 
5-14 (“Maintaining the independence of professional judgment required of a lawyer precludes his 
acceptance of continuing employment that will adversely affect his judgment on behalf of or dilute his 
loyalty to a client.”); EC 5-15 (The attorney “should resolve all doubts [about the possibility of a conflict] 
against the propriety of [joint] representation.”); cf. Cinema 5, Ltd. v. Cinerama, Inc., 528 F.2d 1384, 
1385-86 (2d Cir. 1976) (plaintiff’s attorney disqualified on motion of defendant because of his firm’s 
representation of another defendant in separate but similar litigation on basis of apparent violation of EC 5- 
1 and 5-14).

247. This power would flow from 18 U.S.C. § 3OO6(A)(c) (1976), which authorizes a court to 
“terminate the appointment of counsel... as the interests of justice may dictate.” The cases in which trial 
counsel has not been disqualified, despite a conflict, have involved retained rather than appointed counsel. 
See United States v. Armedo-Sarmiento, 524 F.2d 591 (2d Cir. 1975); United States v. Garcia, 517 F.2d 
272 (5th Cir. 1975). A distinction could be drawn between retained and appointed counsel based on the 
court’s power to select appointed counsel. If the defendant cannot demand appointment of a particular 
attorney, see note 224 supra and accompanying text, he cannot demand that a particular appointed 
attorney remain as counsel. This argument would fail, however, if an informed defendant can waive 
conflict-free representation. And it is also premised on a questionable, although almost uniformly followed 
principle that the indigent has no right to select the attorney appointed. See note 224 supra; Tague, An 
Indigent's Right to the Attorney of His Choice, 21 Stan. L. Rev. 73, 79 (1974) (noting courts have almost 
unanimously held selection of counsel for indigents solely within discretion of trial court).

248. See United States v. Dougherty, 473 F.2d 1113, 1125 n. 18 (D.C. Cir. 1972), cited with approval in 
Faretta v. California, 422 U.S. 806, 834 & n.46 (1975) (an example of the court’s power to assist the pro se 
defendant).

As noted in Dougherty, standby counsel appointed to assist the court may call witnesses and ask 
questions without reference to the defendant under the same authority that permits a judge to take such 
action in the interests of justice. To see how this use of standby counsel would apply in Holloway, assume 
that all three Holloway defendants want Hall to represent them. In order to protect the nontestifying 
defendants, the trial court might then appoint separate counsel to cross-examine each defendant who 
testified. But, in so doing, standby counsel might interfere with Hall’s trial strategy, if the conflict feared by 
the judge in fact did not exist or if Hall successfully structured an effective defense to avoid the emergence 
of the conflict. As a result, it may be unwise to seize blindly upon the option of standby counsel. Cf. United 
States v. Johnson, 585 F.2d 374, 376 (8th Cir. 1978) (per curiam) (dictum) (standby counsel cannot infringe 
on defendant’s pro se right).

249. This analysis is based on an analogy to forfeiture rather than waiver. The defendant can forfeit a 
right by not asserting it and the court is not required independently to inform him of that right. Cf. 
Wainright v. Sykes, 433 U.S. 72, 90-91 (1977) (failure to object at state trial to admission of statements 
imposes burden of showing prejudice to obtain federal habeas relief); Estelle v. Williams, 425 U.S. 501, 512- 
13 (1976) (although defendant cannot be compelled to stand trial in jail clothes, relief conditioned on 
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V. Suggested Changes in Proposed Rule 44(c)

If Faretta means that defendants have the right to waive conflict-free 
representation, we must search for ways to minimize the possibility that a 
conflict will emerge and to ensure informed and intelligent waiver. Two 
possible improvements to rule 44(c) follow. First, the magistrate or judge 
should appoint separate counsel at the first appearance of the indigent 
defendants250 and the court should require that nonindigent defendants retain 
separate counsel or at least discuss the matter of conflict with a separate 
attorney.251 Second, if the defendants nonetheless insist upon a single 
attorney, the court could require them to satisfy the burden of proving an 
intelligent waiver.252 This second change might include demanding that the 
defendants themselves discuss with the court—or at least permit counsel to 
discuss—the facts of the case and the reasons why each wants a single 
attorney as a way of determining whether each understands the significance of 
his choice.

timely objection). In contrast, a defendant can waive a specific right only after an intelligent and voluntary 
relinquishment. To use an analysis based on forfeiture rather than waiver makes sense when the defendant 
wants to choose an option that will probably hurt him more than it will help. Cf. United States v. Mahar, 
550 F.2d 1005, 1009 (5th Cir. 1977) (right to procedural detriment waived more easily than right assuring 
procedural fairness; court can disqualify conflict-laden attorney if defendant has not “affirmatively 
assertfed]” desire for that attorney; waiver, not forfeiture, analysis used).

250. The changes suggested could be adopted by redrafting rule 44(c), or by local court rule pursuant to 
rule 57 of the Federal Rules of Criminal Procedure.

251. The Advisory Committee quotes from United States v. Garcia, 517 F.2d 272, 278 (5th Cir. 1975) 
(“the court should seek to elicit a narrative response from each defendant . . . that he has discussed the 
matter with his attorney or if he wishes with outside counsel. . .”). 77 F.R.D. at 601. I would suggest that 
this meeting with outside counsel be obligatory. If one of the defendants were indigent, the court could 
appoint counsel for him.

252. Cf. Cinema 5 Ltd. v. Cinerama, Inc., 528 F.2d 1384 (2d Cir. 1976) (attorney in civil case associated 
with two firms, one representing plaintiff and other representing defendant in another matter, has burden 
of establishing no actual or apparent conflict).

253.379 F.2d 123, 126 (D C. Cir. 1967) (requiring appointment of separate counsel for indigents). For a 
discussion of how the Ford practice works, see text accompanying notes 30-31, supra. Cf. Lollar v. United 
States, 376 F.2d 243, 245 (D.C. Cir. 1967) (reminding trial court to inform nonindigents of right to retain 
separate counsel).

If changed as suggested, rule 44(c) would not ban joint representation as at least one judge has urged. 
See United States v. Carrigan, 543 F.2d 1053, 1058 (2d Cir. 1976) (Lumbard, J., concurring) (urges 
prophylactic rule because conflicts commonly emerge); see also Kaplan v. Bombard, 573 F.2d 708, 715 (2d 
Cir. 1978) (Mansfield, J., concurring); United States v. Mari, 526 F.2d 117, 121 (2d Cir. 1975) (Oakes, J., 
concurring) (permit joint representation only in “exceptional circumstances”); cf. United States v. 
Garafola, 428 F. Supp. 620, 628 (D.N.J. 1977) (suggesting counsel sign affidavit that no prospect of 
conflict), affd sub nom. United States v. Dolan, 570 F.2d 1177 (3d Cir. 1978).

254. In United States v. Donahue, 560 F.2d 1039 (1st Cir. 1977), for example, a psychiatrist and his 

The first suggested change to the proposed rule would apparently go 
further than the practice in any court. It is patterned, however, after the 
practice of the District of Columbia Circuit as announced in United States v. 
Ford.253 This change should all but eliminate multiple representation for 
several reasons. First, it would prevent the defendants from coming to trust 
the single attorney who represented them before the court informed each of 
the right to separate representation. The defendants might fear the entry of a 
new attorney after indictment more than the prospect of a conflict that could 
divide the loyalty of a trusted attorney.254 Second, defendants unaware of the 
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opportunity for joint representation would not be tempted to ask for it.255 it 
would be rare that an indigent defendant would request that he and his 
codefendant be represented by a single attorney. Furthermore, the indigent 
may not have the right to demand representation by codefendant’s counsel. If 
the court need not appoint a specific attorney requested by the indigent, 
perhaps it could deny a request for joint representation as a variation of this 
judicial power to select the indigent’s attorney.

The experience in the District of Columbia federal courts after the 
announcement of Ford illustrates how effectively the change would eliminate 
joint representation. Although there are no statistics detailing how often two 
appointed attorneys have asked that but one of them be permitted to proceed, 
the author could find no one—judge, court personnel, or attorneys—who 
knew of any instance in which this request had been made.255 256 The apparent 
absence in the Court of Appeals for the District of Columbia Circuit of any 
appeal involving an alleged conflict further supports the inference that Ford 
has eliminated the conflict problem.257 258 Whatever its explanation, this experi
ence with Ford underscores the benefit of the first suggested change in rule 
44(c).25»

receptionist were charged with illegally prescribing drugs. The psychiatrist hired a law firm to represent 
both defendants. The defense was structured to help the psychiatrist because, as one attorney told the 
receptionist, if the psychiatrist were acquitted, the receptionist would be also. Id. at 1041. When asked at 
the arraignment whether he understood that a possible conflict existed, the receptionist said that he didn’t 
understand the term, but that he trusted the attorney who assured him that joint representation was “fine” 
and that he should “go along.” Id. at 1042.

255. The constitutional question here is whether the court must inform the defendants that they can 
choose joint rather than separate representation. Courts could refuse to advise defendants of the 
opportunity to have a single attorney if they interpret Faretta as not requiring the court to advise the 
defendant of his prose right and to obtain his waiver of that right on the record. See Felts v. State, 24 Cr. L. 
Rptr. 2366 (Okla. Ct. Crim. App. Dec. 12, 1978) (no judicial duty to inform); cf. Chused, Faretta and the 
Personal Defense: The Role of a Represented Defendant in Trial Tactics, 65 Calif. L. Rev. 636, 664 & 
n. 132 (1977) (listing pre-Faretta cases refusing to so advise). But cf. id. at 663-68 (arguing, nonetheless, that 
such notice should be given). To strengthen the prophylactic impact of rule 44(c), courts should not be 
required—and, arguably, should not elect—to so inform defendants.

256. The author sent a letter to each federal district court judge in the District of Columbia asking 
whether he or she had ever had such a request. Although not all responded, those that did knew of none. 
Neither did court personnel in the clerk’s office or a sampling of attorneys who practice criminal law in the 
federal courts in the District of Columbia.

257. That court of appeals apparently has not heard any appeal in which single counsel retained by 
multiple defendants was attacked as ineffective on conflict grounds. This may be due to United States v. 
Lollar, 376 F.2d 243 (D.C. Cir. 1967), which requires an inquiry into the defendant’s understanding of the 
right to separate representation. The only reported case on this issue in the District of Columbia federal 
courts appears to be United States v. Liddy, 348 F. Supp. 198 (D.D.C. 1972), in which the Government 
moved for separate representation for defendants who had retained counsel. See notes 152-57 supra and 
accompanying text.

258. It may be that every attorney believes that by providing individual representation he can contribute 
something more to the defense than could a colleague who would represent both defendants, or that it is 
better to avoid any possibility of conflict, or that each is economically motivated not to lose his fee by 
moving to withdraw. Whatever the reason, the Ford decision apparently has ended the problem of conflicts 
by appointed counsel.

We do not know, however, how a district court would determine why the defendants wanted but one 
attorney and whether dual representation would benefit the defendants. These determinations would 
necessarily involve the difficult question of whether the court could demand that the defense waive the 
attorney-client and fifth amendment privileges.
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Assuming the constitutionality of a waiver of separate representation,259 
the second suggested change in rule 44(c) attempts to ensure that the 
defendants understand the significance of that choice. In an in camera 
conference260 the judge would ask the defendants or counsel to explain, first, 
why the defendants and counsel wanted joint representation;261 second, 
whether a conflict existed or was anticipated; third, how counsel intended to 
prevent any conflict; fourth, what the defense would be and the evidence to 
establish it; fifth, the substance of every conversation between counsel and the 
defendants regarding these matters; and, sixth, any other matters the court 
thought might help the defendants make an informed decision.262 Defendants 
would be expected to waive the attorney-client privilege and personally 
disclose or permit counsel to disclose that information.263 Defendants would

259. The majority of attorneys with whom I have discussed the waiver issue have expressed alarm that 
the court may be powerless to impose separate counsel on an informed defendant. But they can not identify 
the reason. They sidestep the constitutional clash by questioning whether counsel himself appreciates the 
conflict and has discussed it with his clients, whether the defendants truly understand the conflict, and 
whether the court is able to determine what counsel has said and what his clients understand. I believe that 
informed clients are constitutionally entitled to waive a potential or actual conflict, and my proposal in the 
text is designed to test their understanding.

260. This discussion should be oral, on the record, and perhaps under oath. Affidavits could be too 
carefully tailored to omit the information the judge needed to assess the waiver.

A judge other than the trial judge should conduct the hearing. Although that switch would require 
additional judicial resources, the trial judge might prefer not to conduct the hearing to avoid the possibility 
of being influenced improperly by the disclosure, particularly if a bench trial will follow. Cf. Holloway v. 
Arkansas, 435 U.S. at 487 n. 11 (significant risk of prejudice when disclosure made to sentencing judge). In 
the long run, such a conference might reduce the number of appeals and use fewer judicial resources.

261. This discussion might alert one defendant that the strength of his position was being sacrificed to 
protect the codefendant. See United States v. Donahue, 560 F.2d 1039, 1041-42 (1st Cir. 1977); note 254 
supra. Such a discussion might also indicate that counsel had not been insightful or honest in discussing the 
case or that concern for the fee prompted counsel’s decision. With this procedure the court may discover 
that one defendant was indigent and unaware of the right to appointed counsel or had agreed to joint 
representation reluctantly, especially when counsel had been retained by the codefendant or a third party. 
Cf. In re Investigation before the April 1975 Grand Jury, 531 F.2d 600, 608 (D.C. Cir. 1976) (per curiam) 
(grand jury witness might prefer advice by separate attorney about invoking fifth amendment).

The reason given by the defense to justify joint representation might not please the judge. For example, 
defendants might prefer joint representation to reduce the possibility that either could testify against the 
other. They thereby simultaneously deny the Government valuable evidence and possibly compromise the 
position of one or both of the defendants. Nonetheless, if the court cannot override the pro se defendant’s 
decision to forego an attorney because it believes that decision is foolish, neither should the court override 
the defendants’ choice of joint representation because the defendants’ reasoning is flawed. But cf. United 
States v. Ford, 379 F.2d 123, 126 (D.C. Cir. 1967) (judge has discretion to deny joint representation even 
after disclosure).

262. For example, the court might ask counsel and the defendants to explain what a conflict means. See 
In re Grand Jury, 446 F. Supp. 1132, 1141-42 & nn.9-10 (N D. Tex. 1978) (understanding of nature of 
conflict demonstrated by answer to court’s hypothetical question).

263. Disclosure by counsel of “secrets” or information developed through counsel’s investigation might 
not involve the attorney-client privilege, but might nonetheless involve counsel’s duty under DR 4-101 (A). 
See DR 4-101(A) (“‘secret’ refers to other information gained in the professional relationship that the 
client has requested to be held inviolate or the disclosure of which would be embarrassing or would be 
likely to be detrimental to the client”); ABA Comm, on Ethics and Professional Responsibility. 
Formal Opinions, No. 341 (1975) (duty of attorney to disclose fraud of client subject to provisions of DR 
4-101, which prohibit disclosure of “secrets” or “confidences”). This suggestion is similar to a judicial 
demand to inspect in camera documents claimed to be privileged in order to determine whether the 
privilege does apply. See Garner v. Wolfmbarger, 430 F.2d 1093, 1104 (5th Cir. 1970) (in stockholder 
derivative action court may inspect documents in camera to determine whether privilege applied), cert, 
denied, 401 U.S. 975 (1971).
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be expected to affirm or to comment upon counsel’s statements.264 If 
defendants refuse to provide this information personally or through counsel, 
they would be denied joint representation.265 If they give this information,

264. Although this suggestion obviously trenches upon the fifth amendment’s protection, apparent 
inroads into that privilege already exist. See Williams v. Florida, 399 U.S. 78, 80-86 (1970) (approving state 
rule requiring defendant to disclose his alibi witnesses); cf. Fisher v. United States, 425 U.S. 391, 409-10 
(1976) (approving subpoena of defendant’s documents from counsel; mere assertion that document 
contains incriminatory writing insufficient to invoke fifth amendment). I would test the waiver by 
requiring a disclosure analogous to the conditions imposed on the defendant’s use of alibi witnesses or 
defendant’s receipt of certain documents or reports in the possession of the Government. See Fed. R. Crim. 
P. 12.1 (if defendant fails to disclose identity of alibi witness court can exclude such testimony); id. at rule 
16(b)(1)(A) & (B) (defense request for certain items triggers prosecution’s right of discovery); Baxter v. 
Palmigiano, 425 U.S. 308, 316 (1976) (prisoner disciplinary board may draw adverse inferences from 
inmate’s refusal to testify). But see United States v. Paz-Sierra, 367 F.2d 930, 932 (2d Cir. 1966) (expressing 
concern that judicial inquiry might infringe on defendant’s fifth amendment protection). The Second 
Circuit, however, has indicated that it considers some form of inquiry required, thereby suggesting that 
that court now believes the problem of guaranteeing effective representation outweighs the impact of an 
inquiry on the fifth amendment. See Salomon v. LaVallee, 575 F.2d 1051, 1055 (2d Cir. 1978).

Although others might blanch at the effect of my suggestion on the confidentiality of attorney-client 
communications, I have a greater fear that courts will disqualify counsel by presuming that the clients are 
uninformed. Unlike disclosure of privileged information over a client’s objection, requiring disclosure here 
would not harm the defendants, if restrictions on the use of information were adopted. See notes 268-72 
infra and accompanying text. Compare Bricheno v. Thorp, 37 Eng. Rep. 864, 866 (Ch. 1821) (to resolve 
issue of whether to disqualify counsel from representation in suit against former client, court should 
conduct in camera hearing to determine whether former client revealed privileged relevant information to 
counsel) with Ernie Industries, Inc. v. Patentex, Inc., 478 F.2d 562, 571 (2d Cir. 1973) (court cannot inquire 
whether counsel in fact received relevant confidential information against former client; to do so would 
breach confidences privilege designed to protect). I distinguish Patentex and Holloway, in which the court 
approved of judicial probing of the announced conflict as long as the privilege was respected, 435 U.S. at 
487, from my approach because in these two cases the former client objected to counsel’s continued work. 
Counsel of course may disclose confidential communications once he is attacked. See DR 4-101(C)(4) 
(1977).

This suggestion simply changes the timing of that disclosure, however, assuming that one defendant 
usually will attack his conviction on conflict grounds. Cf. Lowery v. Cardwell, 575 F.2d 727, 729 (9th Cir. 
1978) (on remand counsel testified that motion to withdraw based on belief that client had committed 
perjury). Finally, the SEC’s insistence that counsel notify the SEC or the shareholders if counsel’s client 
refuses to disclose or correct a securities law violation is instructive. See SEC v. National Student 
Marketing Corp., 457 F. Supp. 682, 712 (D D C. 1978). Although the SEC’s rationale—that the securities 
laws protect the public and counsel has a responsibility to the public—initially appears irrelevant for 
criminal law because the “public” does not rely on counsel’s statement that no conflict exists, its policy is 
not: the disclosure by counsel might aid the interested parties in assessing whether to proceed with but one 
attorney. Thus, counsel may be obliged to violate his ethical duty of confidentiality in order to represent his 
client effectively. Cf. Lowery v. Cardwell, 575 F.2d at 732 (Hufstedler, J., concurring) (withdrawal because 
of client’s perjury denied client effective assistance of counsel). Some attorneys might condition 
representation of multiple defendants on the right to disclose. At the least, attorneys should advise clients 
that the court will demand disclosure and thereby ease the shock of counsel’s discussion. Cf. Lefstein, The 
Criminal Defendant Who Proposes Perjury: Rethinking the Defense Lawyer’s Dilemma, 6 Hofstra L. Rev. 
665, 688 (1978) (suggesting that given uncertainty about counsel’s obligation to disclose perjury by client, 
counsel warn client in initial interview that such disclosure required).

265. Disqualifying appointed counsel is easier to justify than disqualifying retained counsel. The power 
to remove should be subsumed within the court’s power to appoint. See note 247 supra. But to disqualify 
retained counsel requires interfering in a contractual relationship the court did not create. To peg judicial 
power to disqualify on counsel’s duty as an “officer of the court” begs the question of counsel’s 
responsibility. Because counsel is vital to the adversary process, perhaps judicial interference intended to 
eliminate conflicts and other obstacles that might restrict counsel’s fulfillment of his role is justified. Cf. 
Board of Ed. v. Nyquist, 590 F.2d 1241, 1247 (2d Cir. 1979) (unless attorney’s conduct taints trial, courts 
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their waiver of the right to conflict-free representation will be as informed, 
intelligent, and binding as possible.26f>

should hesitate to disqualify). Analogously, sua sponte judicial action designed, on balance, to help the 
defendant has withstood constitutional attack even when the defense has objected. See Lakeside v. Oregon, 
435 U.S. 333, 340-41 (1978) (over defense objection, trial court instructed jury concerning defendant’s 
failure to testify). Due process concern would be reduced were courts to place attorneys on notice that 
multiple representation would be permitted only upon disclosure.

Other analogies justifying disqualification focus on the defendant’s refusal to disclose rather than on the 
court’s power to supervise counsel. First, a defendant can forfeit rights even without waiver. See Illinois v. 
Allen, 397 U.S. 337, 343 (1970) (approving removal of obstreperous defendant from court). Second, by not 
providing the information demanded, the defendants might be held to have elected between the competing 
rights to structure the defense and to effective representation. Cf. Kaplan v. Bombard, 573 F.2d 708, 714 
(2d Cir. 1978) (defendant’s failure to demand separate representation held to be election of joint 
representation). Third, although one can not be punished for invoking the fifth amendment, see Spevack v. 
Klein, 385 U.S. 511, 514 (1967) (plurality opinion) (attorney may not be disbarred for invoking fifth 
amendment), one nonetheless could be dismissed from public employment for failing to answer questions 
relevant to that employment through invocation of the privilege. Cf. Uniformed Sanitation Men Ass’n, Inc. 
v. Commissioner, 392 U.S. 280, 285 (1968) (public employee subject to dismissal for refusal to disclose 
information when given immunity); id. at 285 (Harlan, J., concurring in the judgement) (attorney could be 
“disciplined for refusing to divulge to appropriate authority information pertinent to the faithful 
performance” of office). By analogy, the defendants would be denied joint representation not because they 
invoked the privilege but because they refused to furnish information necessary to assess the validity of the 
waiver. Cf. Belli v. State Bar, 10 Cal. 3d 824, 519 P.2d 575, 112 Cal. Rptr. 527 (1974) (that attorney’s 
communications with press are constitutionally protected does not preclude disciplining attorney for those 
communications).

266. The discussion between court and defense is necessary if an intelligent waiver requires a recognition 
of the actual existence of the conflict. See Zuck v. Alabama, 588 F.2d 436, 440 (5th Cir. 1979). The Fifth 
Circuit in Zuck appears to go further than any other court unless that court intended that the defendants 
must be apprised only of an existing conflict of which the defense counsel is aware. In that case counsel 
simultaneously represented the prosecutor in an unrelated civil case; Zuck’s mere knowledge of this 
representation was held not to constitute a valid waiver. Id. at 440. Defendant’s waiver would be analogous 
to a tactical decison by counsel that, even if wrong or foolish, nonetheless bars an attack on his 
representation as ineffective.
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This second suggested change is, admittedly, extreme.267 But some protec
tion for the attorney-client and fifth amendment privileges can be added.268 
The record of that hearing could be sealed. The Government should not be 
permitted to use it as a source to impeach a defendant who later testified at 
trial269 or as a basis for a perjury charge,270 unless the defendants chose to 
wage a postconviction attack on their waiver or on counsel’s representation 
because of the conflict.271 That attack would free the appellate court to open

267. This suggestion would fuel the concern of those who already fear that rule 44(c) as drafted would 
unnecessarily interfere with the defense. See National Law Journal 6, col. 3 (Nov. 20, 1978) (comment 
by Prof. Lewis). Professor Lewis suggests that rule 44(c) would interfere with the defense and would help 
the Government by leading to the appointment or retention of attorneys who are the “most compliant to 
the wishes of the prosecutor.” Id. The validity of Professor Lewis’ thesis depends on the ability of counsel 
to identify a conflict and to appreciate its significance. Counsel must be willing to act in the best interests of 
his clients—by withdrawing, if the conflict is serious, and by continuing, if to withdraw would damage the 
clients more than would continued representation. The court must carefully structure its role in helping the 
clients make the decision concerning their representation.

My proposal may not eliminate two other problems. First, neither the defense nor court may anticipate 
a conflict that developed unexpectedly at trial. See Buffalo Chief v. South Dakota, 425 F.2d 271 (8th Cir. 
1970). In Buffalo Chief, counsel did not notice that a conflict existed until a Government eyewitness 
testified at trial. Id. at 277. Counsel did not appreciate the significance of the conflict until the trial had 
ended. Id. at 278 n.4. The defendants surely had not anticipated the conflict because their request to 
consolidate their trials had made the emergence of the conflict inevitable. In such a situation the problem is 
whether the defendants can waive the effect of a conflict that they do not anticipate. Probably they can. Cf. 
Henderson v. Morgan, 426 U.S. 637, 644 (1976) (dictum) (guilty plea not intelligent if defendant advised 
solely of technical as opposed to substantive elements of charge). But cf. United States v. Bernstein, 533 
F.2d 775, 787-88 (2d Cir.) (defendant’s hesitation in waiving future, unforseen conflicts ground to demand 
separate representation over her objection), cert, denied, 429 U.S. 998 (1976).

Second, a defendant who refused to disclose might also refuse to retain replacement counsel as ordered 
by the court. The court then faces the awkward dilemma of forcing the defendants to take action that it 
thinks beneficial but that the defendants oppose. To appoint counsel for such a defendant might jeopardize 
the defendant’s position before the jury if he refused to cooperate. Perhaps in this situation the court should 
permit the joint representation on the expectation that no appellate court would reverse on the ground of 
conflict. See United States v. Bubar, 567 F.2d 192, 203 & n.18 (2d Cir.) (defendant’s postconviction attack 
on counsel’s effectiveness denied because of election to exercise right to select counsel, even if no waiver of 
right to effective representation), cert, denied, 434 U.S. 872 (1977).

268. The defendants would, in effect, receive immunity for purposes of trial—protection similar to that 
which an immunized witness receives. See New Jersey v. Portash, 99 S. Ct. 1292, 1297 (1979) (defendant’s 
immunized testimony before grand jury may not be used to impeach trial testimomy); United States v. 
Frumento, 552 F.2d 534, 543 (3d Cir. 1977) (en banc) (witness’ immunized testimony may not be used 
against witness for any purpose except perjury prosecution).

Counsel would also receive protection because the court could report counsel’s continued representation 
as an apparent ethical violation of DR 6-101(A), which prohibits representation when counsel is not 
qualified.

269. Such protection clearly is not constitutionally required and would be a legislative decision. See 
United States v. Kahan, 415 U.S. 239 (1974) (per curiam) (defendant’s false statements to establish 
indigency admissable in Government’s case-in-chief); Harris v. New York, 401 U.S. 222 (1971) 
(Government may impeach defendant with statement taken in violation of Miranda). Congress has 
similarly decided to bar use of a defendant’s statements during plea negotiations or while pleading guilty, 
except as a basis for a perjury or false statement charge. See Fed. R. Crim. P. 11(e)(6) (amending Fed. R. 
Evid. 410, as enacted, which permitted use of defendant’s inconsistent statements during settlement 
negotiations for impeachment).

270. This suggestion assumes that the defendants spoke under oath at the hearing. It would delay, but 
not necessarily preclude, a perjury or false statement charge. See Fed. R. Crim. P. 11(c)(5) & (e)(6); Fed. 
R. Evid. 410. If counsel spoke and the defendants were instructed to speak only if they disagree with 
counsel’s statements, the risk of perjury would be reduced, thereby making my suggestion less alarming to 
the defendants. Nonetheless, the court could test the defendant’s understanding of the conflict issue.

271. Thus, this protection would not overly clash with recent Supreme Court pronouncements 
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the record of the hearing. The risk of a perjury charge might dampen the 
defendant’s ardor for appeal on the ground of conflict and thereby strengthen 
the force of the waiver.* 272

expressing abhorrence with perjured testimony, even when extracted in possible violation of Miranda 
safeguards. See United States v. Mandujano, 425 U.S. 564, 582 (1976) (plurality opinion) (defendant’s 
testimony before grand jury could be basis for perjury charge even though defendant received no Miranda 
warnings).

272. An interesting fruit-of-the-poisonous tree question would arise in a perjury proceeding if the 
Holloway defendants argued that their testimony was the fruit of the trial judge’s failure to inquire and of 
counsel’s failure, because of the conflict, to prepare each to testify. Cf. Harrison v. United States, 392 U.S. 
219, 222 (1968) (defendant’s testimony at first trial excluded at second trial as fruit of illegally obtained 
confessions improperly used at first trial).

The suggested inquiry would also help in deciding whether the defendants’ waiver was knowing and 
voluntary. Unfortunately, the Advisory Committee does not explain whether the defendants may attack 
their waiver of separate counsel as constitutionally defective, and if so, which side carries the burden of 
proof. The defendants should have that burden. See United States v. DeFillipo, 590 F.2d 1228, 1237, 1238 
(2d Cir. 1978) (after inquiry, defendant bears burden of proving prejudice). But see United States v. Cox, 
580 F.2d 317, 321 (8th Cir. 1978) (Government has burden of proving knowing, intelligent waiver even 
when defendants’ waiver on-the-record). The disclosure suggested should eliminate any chance of reversal 
unless, perhaps, a crippling conflict developed that no one reasonably could have anticipated at the time of 
the inquiry.

273. Separate attorneys, whether appointed or retained, may provide better representation than single 
counsel. By working together, two attorneys may achieve tactical advantages and gather more information 
than either could by himself. At trial, for example, one can make an opening statement after the 
Government opens, and the other can reserve opening until the close of the Government’s case. This 
strategy would allow one attorney to blunt the force or to challenge the persuasiveness of the Government’s 
opening argument. The other attorney can then outline the facts of the defense after the Government rests, 
a point at which counsel should know what evidence to produce.

Other advantages would also accrue at trial. One attorney may use a different style in cross-examining a 
witness whose testimony the other was unable to shake. One may direct questions to issues that the other 
forgot to cover or probe further in an area in which the other was unsuccessful. Each can keep notes of the 
questions and answers while the other is examining a witness. Both can monitor the record and limit the 
effect of evidence as to his client. Single counsel has difficulty in conceding the admissibility of evidence 
against one client while attacking its application to another, the locus of the conflict in Glasser. See United 
States v. Glasser, 315 U.S. 60, 72 (1942).

274. In addition to compromising counsel’s effectiveness, a conflict may result in the disclosure of 

VI. The Advantages and Disadvantages of Separate 
Representation

Analysis of the advantages and disadvantages of separate representation 
supports the position that joint representation ordinarily should be barred 
unless the defendants give a waiver as required by rule 44(c) and the suggested 
changes to that rule. Joint representation benefits the defendants only 
infrequently. To ensure that they recognize what their choice entails, 
defendants should be required to discuss their desire. Separate representation 
benefits not only criminal defendants but also the defense counsel, the 
Government, and the courts.

A. THE DEFENDANTS

Defendants generally would benefit from separate representation.273 When 
a conflict develops, the reason is obvious.274 Separate representation would 
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alleviate any fear of damaging one client in the process of helping the other. 
Even when a conflict does not exist or might not arise, the defendants usually 
would benefit from separate representation. Because the defendant 
relinquishes so much control over the litigation to the attorney, he needs the 
undivided loyalty of counsel. Counsel can make important decisions without 
consulting the defendant or by overruling him.275 Even if counsel informs the 
defendant about the decisions to be made, the defendant usually will accede to 
counsel’s suggestion.276

otherwise privileged information. For example, after counsel interviews X and Y simultaneously, X decides 
to cooperate with the Government and wishes to testify about Y’s admissions. Y may not be able to invoke 
the attorney-client privilege to prevent X from disclosing. But cf. Proposed Fed. R. Evid. 503(d)(5) 
(communication not privileged “when offered in an action between any of the clients”) (citing as support, 
inter alia, Cal. Evid. Code § 962, which applies only to civil cases). The meaning of the proposed federal 
rule, assuming that federal courts will follow a proposed rule, is uncertain because the “action” is not 
between the clients in a criminal matter. Nonetheless, if applicable, the proposed federal rule would 
apparently permit disclosure even if the communication was transmitted through the single attorney and 
was never made by Y in the presence of X. See C. McCormick, Handbook of the Law of Evidence 
§ 91, at 190-91 (2d ed. 1972).

275. See Faretta v. California, 422 U.S. 806, 820 (1975) (dictum) (counsel has power to make binding 
decisions of trial strategy in many areas); Chused, supra note 255. Unfortunately, the Court has never 
identified the decisions that only the defendant can make. As an illustration of the problems that counsel 
faces in deciding whether to follow or to override his client’s preference, see Taylor v. State, 291 Ala. 756, 
287 So. 2d 901 (1973) (despite misgivings, counsel presented defendant’s chosen defense of misidentifica
tion rather than self-defense; conviction, reversed by intermediate court because counsel should have 
overridden defendant’s desire, but reinstated by state supreme court because counsel properly presented 
defense chosen by defendant), cert, denied, 416 U.S. 945 (1974).

276. It is usually simple for counsel to structure the conversation so that the defendant will “decide” to 
do what counsel prefers.

277. See United States v. Donahue, 560 F.2d 1039 (1st Cir. 1977); note 254 supra. See generally 
Lowenthal, supra note 17.

278. See United States v. Hodge & Zweig, 548 F.2d 1347, 1353 (9th Cir. 1977) (identity of client and fee 
arrangement generally not privileged).

279. See id. at 1154 (disclosure that principal conspirator paid for defendant’s legal fees would provide 
link between defendant and criminal enterprise).

280. For example, no one may give the attorney information about the defendant’s background to help 
with a defense of insanity or provide the defendant with a place to live or a job, considerations important 
for bail, plea bargaining, and sentencing. An indigent is more likely to be incarcerated than a defendant 
wealthy enough to retain counsel. Although these examples suggest the need to revamp public defender 
offices, they are relevant to multiple representation because it may be easier to eliminate the latter than to 
change the former.

281. For example, one public defender may be assigned to an arraignment court; a different attorney 
may represent clients in motions court, and yet another may be assigned to plea bargaining. The attorney 
responsible for trial may not receive the information gathered by his predecessors or may have lost the 
opportunity to locate information that his predecessors did not pursue.

Defendants with retained as well as those with appointed counsel may need 
separate representation, although for different reasons. If a defendant retains 
counsel for himself and his codefendant, counsel may slant the defense to 
favor the paying client.277 The Government may also be able to discover the 
identity of the person who pays for counsel,278 thereby circumstantially 
suggesting a conspiracy or a stronger case than actually exists against the 
nonpaying defendant.279 An indigent who does not have friends or family 
willing to provide information or support vital to the defense may need 
counsel’s undivided attention.280 An indigent’s representation may suffer if, as 
commonly happens, different public defenders represent the defendant at 
different stages of the proceedings.281 These problems are exacerbated if the 
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public defender must represent simultaneously more than one defendant in 
the case.

The nonindigent defendant who initially retains separate counsel gains 
certain advantages over the defendant who must retain separate counsel after 
the court refuses to permit joint representation. A defendant will have to 
spend additional money to retain a second attorney who will have to repeat 
investigation or research if disqualified counsel cannot share his work product 
with replacement counsel.282

282. See note 207 supra. If counsel continues to represent defendant X, defendant Y’s replacement 
counsel may be affected by the conflict. For example, if counsel for Y were recommended by counsel for X, 
the former may be subtly influenced by the recommendation. If X, who retained counsel for himself and Y, 
also pays for substitute counsel, the latter may be affected in the tactical choices. Cf. Yablonski v. United 
Mine Workers, 448 F.2d 1175, 1180 (D.C. Cir. 1971) (per curiam) (counsel, after withdrawing from 
representing certain clients, continued to shoulder major part of their defense).

283. The examples given in the text illustrate the difficulty in judging whether joint representaion helps 
or hurts the defendants. The author knows of no data other than his own impressions and experiences and 
those of others to document these examples. Others disagree. Several judges told the author that they 
believed that two defendants would both be hurt by separate counsel if the jury dislikes one of the 
attorneys. In contrast, the author’s experience has been that the less favored attorney would benefit from 
the presence of the other attorney.

284. Those who have argued this point have rarely given illustrations. For example, Justice 
Frankfurter’s assertion in Glasser v. United States, 315 U.S. 60, 92 (1942) (Frankfurter, J., dissenting in 
part), that a “common defense often gives strength against a common attack,” certainly was inapplicable to 
Glasser. Glasser’s defense almost certainly was prejudiced when defense counsel, aware of the conflict, 
chose not to cross-examine a Government witness who had implicated Glasser and the codefendant 
because he feared that the witness would damage further the codefendant’s case. Proper cross-examination 
would have revealed that the witness had no personal knowledge of Glasser’s personal involvement. Id. at 
72-73.

285. Cf. SEC v. Csapo, 533 F.2d 7, 11 (D.C. Cir. 1976) (SEC’s petition to disqualify single attorney 
denied when counsel’s knowledge of sophisticated transaction enabled him to advise clients concerning 
testimony and SEC did not meet burden of producing evidence of attorney misconduct).

286. For example, although counsel usually controls tactics, political defendants might prefer an 

This is not to say that separate representation will always benefit each 
defendant.283 For example, defendant X’s attorney may undercut defendant 
Y’s case by contrasting the differences between X and Y . An attorney 
representing both X and Y might also try to distinguish between the 
defendants, but would do so in a way that was not so obviously damaging to 
Y. Some defendants, especially those who must retain counsel, might benefit 
from joint representation.284 These defendants can share the cost, which will 
be greater because of counsel’s appearance for two defendants, but which 
after apportionment will probably be less for each defendant. If one defendant 
lives outside of the jurisdiction, he may have trouble finding counsel familiar 
with the idiosyncracies of the local court; by sharing a local attorney chosen 
by a local defendant, an out-of-state defendant may receive better representa
tion. One defendant might prefer to be represented by a prominent attorney 
whom only his codefendant or the defendants together have the money to 
hire. Even in the face of an emerging conflict, two defendants may prefer to 
keep a single retained counsel to shepherd them through a grand jury 
investigation before criminal charges are filed, either because they have come 
to trust him or because they believe he has mastered a complicated fact 
pattern.285 Some defendants may prefer to present a common defense even 
when one defendant would benefit from separate representation and separate 
defense.286 These considerations support the position that the defendant 
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should be able to waive separate representation,28? but that such waiver 
should be as informed as possible so that the defendants can understand why 
each has decided to share counsel.

B. DEFENSE COUNSEL

In the absence of a binding waiver, defense attorneys would also benefit if 
separate representation were required.287 288 Those attorneys who are unable to 
detect even blatant conflicts would be protected against a rash decision to 
represent multiple defendants.289 Those sensitive to the risk of a conflict and 
its possible effect would be spared the anxiety and limitations inherent in 

attorney whom they thought they could control or one who has agreed to permit them to make the tactical 
decisions concerning the defense. See note 275 supra. See generally Tague, supra note 247, at 84 nn.66 & 67.

Nonpolitical defendants may believe that the risks of separate defenses or separate presentations 
outweigh the risks of a common defense that does not favor either defendant. Because coordination and 
control become more difficult as more attorneys appear, defendants might prefer single representation to 
minimize the risk of codefendants becoming antagonists. See United States v. Donahue, 560 F.2d 1039, 
1044 (1st Cir. 1977) (had they been aware of conflicts of interest, defendants “might have agreed on a single 
strategy, on the theory that hanging together would minimize the danger of hanging at all”). Implicit in the 
pithy comment of the Donahue court is the belief that the Government benefits if the defendants accuse 
each other or if it can plea bargain with one defendant in exchange for testimony against the other.

287. Both defendants might benefit from sharing counsel if the Government were forced to offer one 
defendant immunity or a promise to dismiss the charge in exchange for testimony needed to convict the 
other. The Government might be forced to make its choice between the defendants without adequate 
information because the attorney-client privilege and the potential conflict will preclude counsel from 
disclosing their expected testimony. As a result, the Government might offer immunity to the defendant 
who could help it less. Such a result would not be likely to damage seriously the other defendant who could 
then attack the immunized codefendant to gain jury sympathy. Cf. In re Grand Jury Empaneled January 
21, 1975, 536 F.2d 1009 (3d Cir. 1976) (no conflict in joint representation of nine witnesses before grand 
jury until Government offers immunity to one).

288. Lowenthal has examined the current practices of attorneys with respect to multiple representation 
in an instructive empirical study of public defender practices. See Lowenthal, supra note 17. Of those public 
defender offices who responded to his questionnaire, 70% preferred not to represent multiple defendants 
even if no conflict were apparent and 49% refused ever to do so. Id. at 950. The reasons given are 
understandable: to avoid losing the client’s trust and the possibly detrimental impact on representation 
given the likelihood of a conflict. Id. at 951-52. Many of the offices that will represent codefendants with a 
conflict, at least through the plea bargaining stage, do not prefer that practice but undertake it because of 
budget constraints. Id. at 953. Some offices may practice multiple representation to increase the number of 
clients whom they represent and convince the jurisdiction to increase the staff.

Prosecutors do not appear to oppose separate representation. See Oral Argument, supra note 42, at 32 
(state’s attorney did not oppose separate representation). Indeed, prosecutors have moved to disqualify one 
attorney from representing multiple clients. See In re Special February 1977 Grand Jury, 581 F.2d 1262, 
1263 (7th Cir. 1978) (citing cases involving grand jury representation); United States v. Liddy, 348 F. Supp. 
198, 199 (D.D.C. 1972) (at trial).

Current practices of attorneys should be considered in judging whether to enact and how to implement 
rule 44(c), as the practices of state courts have influenced the Supreme Court in deciding whether to enact 
constitutional or prophylactic rules. See Gideon v. Wainwright, 372 U.S. 335, 336 (1963) (right to counsel; 
22 states filed amicus briefs urging result reached); Mapp v. Ohio, 367 U.S, 643, 651 (1961) (over one-half 
of states had adopted exclusionary rule). But see, e.g.. United States v. Wade, 388 U.S. 218 (1967) 
(apparently no state had right to counsel at postindictment lineup); Miranda v. Arizona, 384 U.S. 436, 521 
(1966) (Harlan, J., dissenting) (27 states filed amicus briefs in opposition to rule adopted); Grano, Kirby, 
Biggers, and Ash: Do Any Constitutional Safeguards Remain Against the Danger of Convicting the 
Innocent? 72 Mich. L. Rev. 717, 791 (1974).

289. See United States v. Gaines, 529 F.2d 1038, 1042-43 (7th Cir. 1976) (attorney’s representation of 
multiple defendants when one accused the other reflected “remarkable insensitivity”).



1126 The Georgetown Law Journal [Vol. 67:1075

structuring the defense to avoid conflict.290 Attorneys would be freed from the 
threat of a lawsuit based on ineffectiveness,291 of a contempt citation if they 
violate a judicial order to continue the joint representation,292 of a disciplinary 
action if the assessment that no conflict will arise proves incorrect,293 or of 
their representation becoming the focus of a postconviction attack on the 
verdict.294

290. See generally Freedman, Professional Responsibility of the Criminal Defense Lawyer: The Three 
Hardest Questions, 64 Mich. L. Rev. 1469 (1966). Multiple representation may embroil counsel in the 
uncertainty of hard ethical questions. First, counsel learns from X information that leads him to question 
strongly the truthfulness of some aspect of Y’s testimony; does he suborn perjury by permitting Y to testify? 
Second, counsel receives information from Y that leads him to believe that an opposing witness’ 
identification of X and Y is accurate; if counsel decides that he ethically can not attempt to discredit the 
witness’ testimony, he chooses a course that he would not have adopted if he had represented only X. 
Third, having interviewed X, counsel may be tempted to conduct a leading interview of Y in order to 
eliminate any inconsistencies in the story. Fourth, assuming counsel withdraws or is disqualified, is he 
obliged to disclose the conflict to replacement counsel? Is he obliged to disclose to the court his former 
client's intent to commit perjury, if that is the basis of the conflict? When it is likely that the judge will 
suspect that perjury is involved, counsel perhaps should tell the court that the conflict does not concern 
possible perjured testimony. Although the answers are not altogether clear, counsel can probably refuse to 
disclose in each instance. Compare ABA Comm, on Ethics and Professional Responsibility, 
Formal Opinions, No. 268 (1945) (no disclosure to replacement counsel) and Lefstein, supra note 264 
with ABA Defense Standards, supra note 20, § 7.7 (implying that disclosure to court is proper). Fifth, 
if the trial court conditions withdrawal on an explanation of the conflict, counsel must decide whether the 
attorney-client privilege bars any disclosure and, if he discloses, whether he thereby gives his client a basis 
to sue him. Cf. Meyerhofer v. Empire Fire & Marine Ins. Co., 497 F.2d 1190 (2d Cir.) (law firm and firm’s 
client sued after disclosing that security registration statement did not contain certain required informa
tion), cert, denied, 419 U.S. 998 (1974).

Even if courts accept the suggested limitations on the Government’s use of the disclosed information, 
they may be more reluctant to limit their power to discipline counsel who, at the trial, appears to act 
inconsistently with his in camera disclosure. The controversy continues about counsel’s proper approach to 
the questions noted above, but counsel may hesitate to make himself the source of further examination of 
each practice. Counsel’s concern, then, may impel him to withdraw—a result that I hope for, because the 
purpose of the disclosure to the court is to inform counsel as well as his clients.

291. Cf. Woodruff v. Tomlin, 593 F.2d 33 (6th Cir. 1979) (following mistrial, district court’s dismissal of 
complaint, which alleged malpractice based in part on a conflict in civil suit, reversed for new trial); Walker 
v. Kruse, 484 F.2d 802 (7th Cir. 1973) (defendant’s federal malpractice suit against appointed attorney 
after conviction in state court dismissed); Legal Times of Washington, Jan. 15, 1978, at 28 (discussing law 
suit filed by SEC special counsel against law firm for alleged conflict in representing corporation and 
corporate officers who supposedly rifled corporate assets). One problem for the defendant who sues counsel 
is his burden of proving injury, a burden that may require him to prove his innocence of the criminal charge 
during the course of the civil suit. See generally Kaus & Mallen, The Misguiding Hand of Counsel—Reflec
tions on "Criminal Malpractice," 21 U.C.L.A. L. Rev. 1191, 1200-1206(1974).

292. Cf. People v. Kor, 129 Cal. App. 2d 436, 447, 277 P.2d 94, 101 (1954) (Shinn, J., concurring) (trial 
court threatened counsel with contempt if he refused to answer question seeking privileged information; 
counsel answered).

293. See State v. Hilton, 217 Kan. 694, 702, 538 P.2d 977, 983 (1975) (attorney censured for 
representing defendants with conflicting interests); cf. Holloway v. Arkansas, 435 U.S. 475, 486-87 (1978) 
(dictum) (attorney could be disciplined for announcing conflict with intention of delaying litigation); 
United States v. Garafola, 428 F. Supp. 620, 627-28 (D.N.J. 1977) (attorney who represents multiple 
defendants should prepare form stating that no conflict exists; error in judgment by counsel could be basis 
for “court-imposed or other sanctions”), affd sub nom. United States v. Dolan, 570 F.2d 1177 (3d Cir. 
1978).

294. The Supreme Court fears that an attorney may inject error into the record in the hope of providing 
his clients with a basis for postconviction appeal. See Wainwright v. Sykes, 433 U.S. 72, 89 (1977) 
(unexcused failure to make timely suppression motion under state rule bars federal habeus review). Few 
attorneys, however, would want their conduct to become the source of such error. Cf. Smith v. Regan, 583 
F.2d 72, 74 (2d Cir. 1978) (retained counsel worried that defendants, who disagreed with his trial strategy, 
would later claim that he had “framed them—railroaded them”; they did).
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Many attorneys would also benefit economically if separate representation 
were required.295 Conflicts can force an attorney to withdraw from represent
ing both defendants, thereby stripping him of any compensation. A defendant 
who retained counsel for himself and his codefendant might fire an attorney 
who decided to withdraw from representing the codefendant. Finally, more 
attorneys would be appointed and retained if separate representation were 
required, even if the compensation for separate representation is less than for 
joint representation.

295. Because the prospect of a larger fee may fuel counsel’s appetite for representing several clients, 
counsel may ignore a possible conflict in the hope that he can plea bargain effectively for both clients before 
the nascent conflict develops. If the conflict then exists between counsel and his clients, rather than 
between his clients, a prophylactic rule may make sense. See Cole, supra note 32 (arguing that fee 
considerations ban joint representations). But the practical result of a prophylactic approach, adopted 
either by statute, court rule, or disciplinary rule, is troubling. Consider, for example, the problem for each 
member of the pressman’s union in deciding whether to retain separate counsel, as the district court would 
have required in In re Investigation Before April 1975 Grand Jury, 403 F. Supp. 1176, 1183 (D.D.C. 1975), 
rev'd per curiam, 531 F.2d 600 (D C. Cir. 1976), or to appear before the grand jury without counsel. The 
Government has never offered to pay counsel’s fee, and no court has suggested that it would share in the 
cost by paying retained counsel the amount that would have been paid to appointed counsel under the 
Criminal Justice Act.

296. Several defense attorneys to whom the author spoke thought it wrong to consider the 
Government’s interest in separate representation. These attorneys believe most conflicts are artificial or 
insignificant. Thus, recognizing the benefits to the Government of separate representation would 
encourage the Government to move to disqualify counsel and unfairly aid the Government in an 
adversarial system.

297. Cf. United States v. Bernstein, 553 F.2d 775, 788 n.10 (2d Cir.) (after 16 months of pretrial work 
court intervened to disqualify counsel; defendant opposed disqualification on ground that replacement 
counsel would not have time to prepare), cert, denied, 429 U.S. 998 (1976). Delay might also occur if the 
defendants choose to appeal the court’s demand for separate representation, a demand that is immediately 
appealable. See Hull v. Celanese Corp., 513 F.2d 568, 570-74 (2d Cir. 1975) (disqualifcation order 
appealable as final order under 28 U.S.C. § 1291 (1976)); cf. In re Special February 1977 Grand Jury, 581 
F.2d 1262, 1263-64 (7th Cir. 1978) (denial of disqualification motion in grand jury setting appealable as 
final judgment); In re Investigation Before April 1975 Grand Jury, 531 F.2d 600, 605 n.8 (D C.Cir. 1976) 
(same).

298. During oral argument in Holloway, the State expressed concern that double jeopardy might bar 
retrial if a conflict that emerged during trial caused the court to declare a mistrial. Oral Argument, supra 
note 42, at 20. When the defendant opposes the mistrial motion, retrial is not forbidden when manifest 
necessity required declaring mistrial. See Arizona v. Washington, 434 U.S. 497, 505 (1978) (jeopardy 
attaches unless manifest necessity requires declaration of mistrial).

C. THE GOVERNMENT

The Government would also benefit from separate representation,296 even 
though the defendants often thereby achieve tactical advantages. For exam
ple, separate representation would eliminate reversals of convictions when the 
joint attorney did not announce a conflict. Delays of trial because of the 
appearance of replacement counsel297 either when the single attorney an
nounces a conflict and moves to withdraw or when the court intercedes to 
disqualify the attorney and orders separate representation would be avoided. 
Mistrials based on conflicts that bar retrial on the ground of double jeopardy 
would disappear.298 Also, with separate attorneys representing the defend
ants, the Government’s chances of splitting the defense by convincing one 
defendant to testify against the other through an offer of immunity or a plea 



1128 The Georgetown Law Journal [Vol. 67:1075

bargain would improve. Additionally, the Government would be freed from 
fears that offering immunity or a plea bargain to one defendant would in itself 
create a conflict.299 With separate counsel, the chances that each defendant 
will testify improve. The Government thus can use otherwise inadmissible 
evidence.300 The Government would be freed from deciding whether to move 
to disqualify a single attorney in order to protect the defendants from conflict
laden counsel or to protect any conviction from attack based on ineffective 
assistance.301

299. Cf. United States v. Alvarez, 580 F.2d 1251, 1254 (5th Cir. 1978) (conviction reversed because of 
ineffective assistance when retained counsel, also representing codefendant who plea bargained, signifi
cantly limited cross-examination of codefendant).

300. For example, if the Government had obtained a confession from defendant X that also implicated 
defendant Y, but was admissible only to impeach X, counsel representing X and Y might decide not to have 
X testify so as to bar the Government’s use of a confession that could seriously damage Y’s case. See Bruton 
v. United States, 391 U.S. 123, 137 (1968) (defendant’s conviction reversed when prejudicial effect of 
erroneously admitting codefendant’s confession could not be cured by limiting instruction). If counsel 
represented only X, he would not worry so much about the impact of X’s confession on Y, because Y’s 
attorney could effectively cross-examine X.

With separate representation from the start, the prosecutor would also be freed from the fear that his 
comments made to the single attorney, designed to separate X from Y, will provide Y with information 
about X or the Government’s case that improve Y’s defense.

301. Although the Government has both standing and an ethical obligation to notify the court of a 
possible conflict, see Matter of Special February 1977 Grand Jury, 581 F.2d 1262, 1264 (7th Cir. 1978), one 
suspects that the Government’s desire to protect the defendant is secondary to its desire to obtain 
testimony. See United States v. Gaines, 529 F.2d 1038, 1040 (7th Cir. 1976) (conviction vacated because of 
uninformed waiver of separate counsel); cf. Parallel Grand Jury and Agency Investigations 
supra note 184 (Government’s Sample Motion to Disqualify) (“Government does not relish filing this 
motion [to disqualify]”).

302. See United States v. Lovano, 420 F.2d 769, 773 (2d Cir. 1970) (posttrial hearing on conflict issue 
took 102 transcript pages and involved appointment of separate counsel for each defendant). Following the 
Supreme Court’s reversal in Holloway, separate counsel have been appointed and separate trials ordered for 
each defendant. Conversation with Harold Hall (Jan. 5, 1979).

303. See United States v. Eaglin, 571 F.2d 1069, 1085 n.23 (9th Cir. 1977) (rejection of appeal on 
conflict ground by one defendant does not bar appeal on same ground by codefendant).

D. THE TRIAL AND APPELLATE COURTS

The advantages for trial and appellate courts of requiring separate 
representation or of implementing the suggested changes to rule 44(c) are 
clear. The uncertainty that many trial judges face in defining their responsi
bility would be gone. What sort of inquiry may or must they conduct? Must 
they test the defendant’s attorney-client or fifth amendment privileges to 
determine for themselves whether a conflict exists? The suggested changes 
would eliminate the hypocrisy of asking defendants to waive any conflict, 
when the court is uncertain how to ensure that any waiver is intelligently 
given. The irritating need to continue the proceedings while replacement 
counsel becomes acquainted with the case would vanish. The problem of 
whether an indigent defendant could select replacement counsel also would 
disappear. The appellate court would be freed from spending the time 
necessary to review the record, to order the lower court to conduct a 
hearing,302 or to hear appeals by each defendant on conflict grounds.303 
Finally, eliminating multiple representation would probably further the goal 
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of accurate factfinding,30’ an end many courts consider the paramount aim of 
adjudication.

The one issue that will trouble the courts is the cost of appointing separate 
counsel.305 No statistics exist to determine the cost of appointing separate 
counsel initially as opposed to the cost of postconviction review of conflict 
issues. The number of criminal cases involving multiple defendants is not 
known. The percentage of those cases in which more than one defendant is 
indigent306 or the single attorney moves to withdraw because of a conflict is 
similarly unavailable. Nor do we know how frequently defendants appeal on 
conflict grounds or the overall judicial cost of postconviction challenges.3°? 
Although the cost of appointing separate counsel might appear significant,308 
that cost, relative to the overall cost of trial and appeal, may not be so great.30’

304. A careful attorney may not offer evidence on behalf of X that he would have offered had he not also 
represented Y. Also, the Government may learn of more information because counsel representing only X 
may be more willing to encourage X to cooperate than he might be if that cooperation would endanger his 
second client, Y.

305. Another approach would be severing the defendants, but severance would not solve the conflict 
problem—as it would if the problem were an unruly or inept defendant whose pro se representation 
jeopardized the position of his counseled codefendants. See United States v. Dougherty, 473 F.2d 1113, 
1126 (D.C. Cir. 1972) (proper to sever pro se defendant who makes multiple defendant trial unmanageable 
or unfair to codefendants). The single attorney who continues to represent both defendants in the separate 
proceedings might still have a conflict based on information he had obtained from one of them. Cf. United 
States v. Vargas-Martinez, 569 F.2d 1102, 1103 (9th Cir. 1978) (conflict where defendant’s attorney 
represented codefendant, who agreed to become prosecution witness in unrelated state proceedings).

306. The cost would increase if the court had to appoint counsel for an indigent for whom a codefendant 
would otherwise retain counsel. See United States v. Bernstein, 533 F.2d 775, 787 (2d Cir.) (court 
appointed counsel for Y when attorney retained by X to represent both X and Y withdrew, and Y lacked 
money to retain other attorney), cert, denied, 429 U.S. 998 (1976).

307. Obviously, eliminating conflict as a possible ground for appeal might not significantly reduce the 
number of appeals, given the various other grounds for challenging verdicts. Eliminating the possibility of a 
conflict, however, would eliminate a ground that frequently leads to reversal. See notes 1-2 supra.

308. Under the Criminal Justice Act, appointed attorneys usually receive $30 per in-court hour and $20 
per out-of-court hour, with a maximum of $1000 for felony cases unless the case required “extended or 
complex representation,” 18 U.S.C. § 3OO6A(d)(l), (2), & (3) (1976), a test that is rather difficult to satisfy. 
Cf. United States v. Bailey, 581 F.2d 984 (D.C. Cir. 1978) (reviewing test to authorize additional payment).

309. The average compensation to private appointed attorneys in district and appellate courts in fiscal 
1977 for all purposes—representation of adults and juveniles before conviction, of appellants, of probation 
and parole violators, of collateral petitioners, and of material witnessses—was estimated to be $411 per 
case; the average cost of federal public defender representation was estimated to be $453 per case. Annual 
Report of the Director of the Administrative Office of ihe United States Courts: 
Reports of i he Proceedings of the Judicial Conference of the United States Washington, 
D.C. March 10-11, 1977 and September 15-16, 1977, at 539 (1977) (estimated costs). Interestingly, the 
average cost of appointing private counsel for adult defendants before conviction was $513 per case; for 
appeals, $1001; for habeas petitioners, $408; and for federal petitioners under 28 U.S.C. § 2255 (1976) 
(federal custody; remedies on motion attacking sentence), $326. Id. at 541. Assuming that each indigent 
defendent both appealed and collaterally attacked his conviction on conflict grounds and that each would 
not challenge the conviction but for the conflict, these figures suggest that it would cost less to appoint 
separate attorneys at trial than to suffer the cost of appointing counsel for postconviction attack. The cost 
of appointing one attorney when each defendent makes both a direct and collateral attack would be 
approximately $1770: $453 for the public defender at trial, $1001 for appointment of private counsel on 
appeal, and $326 for collateral attack. If separate attorneys were appointed initially for each defendant, and 
no appeal followed, the cost would be about $864: $411 for the public defender and $543 for private 
counsel. Because these estimates rely on so many assumptions, they are obviously gross. They are 
nonetheless suggestive. Other commentators also opt for uncertain but expected overall savings in 
exchange for the cost of requiring separate counsel. See United States v. Mari, 526 F.2d 117, 121 (2d Cir. 
1975) (Oakes, J., concurring) (suggesting savings in “cost of justice” if separate counsel required except in 
“extraordinary circumstances”).
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Moreover, some courts, by compensating a private appointed counsel for 
representing each defendant,310 eliminate any savings in appointing but one 
attorney. Further economies might be achieved by creating a second public 
defender’s office or by contracting with a particular law firm to represent a 
codefendant.311 Instead of cost being an obstacle to the appointment of 
separate counsel, such a policy might in fact reduce the cost to the judicial 
system.

VII. Conclusion

The defendant’s right to select counsel can conflict with his right to 
effective representation of counsel. There is no approach to the conflict 
problem presented by multiple representation that permits full implementa
tion of both rights. A binding choice must be made between the conflicting 
rights; otherwise, the defendants have the opportunity to thwart the trial and 
appellate courts by claiming either that they were denied the right to effective 
representation or that their right to select counsel was violated. An ordering 
of priorities is necessary. Because conflicts are likely to arise and because 
conflicts have crippling effects, the right to choose one’s attorney, when that 
choice is an attorney who simultaneously represents another defendant, 
should be given the lower priority. Yet, the choice of which right to favor 
should ordinarily be made by the defendant. If enacted, rule 44(c) would help 
to clarify the roles of court, counsel, and defendants. If the changes suggested 
in this article are added, the rule as implemented might prevent the conflict 
issue from arising, at least with indigents. If the defendant nonetheless wants 
joint representation, the amended rule should help the defendant make a 
meaningful choice between his rights. It would help the court make a 
meaningful assessment of whether the defendant understands his choice and 
of whether to demand separate representation over defense objection.

310. See Guidelines, supra note 28, § 2.10. In contrast, Harold Hall reported that, at the time of the 
trial in Holloway, he was not separately compensated for representing each defendant and that the 
maximum that he could receive was $300. Oral Argument, supra note 42, at 9.

311. The monetary savings in contracting with a private law firm when compared with the cost of 
appointing separate private counsel might be considerable. In Alameda County, California, in 1975, for 
example, a group of attorneys proposed to form a law firm that would contract with the county to provide 
representation for any indigent whom the public defender's office could not represent for conflict reasons. 
Although never proposing a hard per-case charge, the attorneys estimated that they would charge the 
county between $250-300 per case, thus estimating that their representation would result in a savings of 
some $400,000 that fiscal year. Conversation with the attorneys, April 18, 1979. When the private bar 
objected to that proposal, the county chose not to accept it. Instead of the discretionary award set by each 
judge that then existed, the county substituted a low fee-per-representation award to each private attorney 
appointed when the public defender declared a conflict. Id. ("Problem Statement" submitted by attorneys 
to county) (copy on file at Georgetown Law Journal). A similar contract could be let to other firms to 
represent defendants when more than two are charged together.

*Editors' note. Congress has postponed adoption of rule 44(c) until December 1, 1980. See 125 Cong. 
Rec. H6375, H6377 (daily ed. July 23, 1979); 125 Cong. Rec. S10.460, S10,461 (daily ed. July 24, 1979).



Marital Sharing—Why Not Do It By Contract?

Richard W. Bartke*

Despite women's recent gains toward social equality with men, the 
property system of common law states, in contrast to that of 
community property states, prevents the achievement of economic 
equality in marriage. In this article Professor Bartke explores two 
means by which married couples in common law states may become 
full economic partners: First, by a private contract between the 
spouses providing for sharing of property, and second, by the 
enactment by common law states of an elective community property 
statute.

I. Introduction

As the law increasingly treats men and women as equals, common law 
states may be interested in experimenting with the concept of marital sharing 
of property.1 Although many common law states are understandably reluc
tant to take the full plunge immediately by adopting a complete “legal” 
community property system,2 they might well explore the possibilities of an 
elective community property scheme, known as a “conventional communi
ty.”3

The community property system is superior to common law property 
arrangements for a number of important reasons. Most fundamentally, 
marriage is not only the foundation of an autonomous social entity, but also a 
basic economic unit of society. In the final analysis, husbands and wives 
constitute, among other things, an economic partnership. Unlike the common 
law, a community property system gives substance to this fact.

A further consideration is that a community property system protects the 
lower-earning or stay-at-home spouse.4 By contrast, although the Married 
Women’s Property Acts5 of the common law states have established that each

’Professor of Law, Wayne State University. A.B. 1954, J.D. 1956, University of Washington; LL.M. 
1967, Yale University. The invaluable research and editorial assistance of Ms. Lori A. Zurvalec is hereby 
gratefully acknowledged. I also wish to acknowledge my appreciation for the courtesy, work, and effort of 
Elizabeth B. Heffernan, Articles Editor, and Michael J. Murphy, Managing Editor, of the Georgetown Law 
Journal.

1. I first made this suggestion in a prior article. See Bartke, Marital Property Law Reform: Canadian 
Style, 25 Am. J. Comp. L. 46, 84-85 (1977) [hereinafter Bartke, Marital Property],

2. Id.
3. See W. De Funiak & M. Vaughn, Principles of Community Property 92 (2d ed. 1971).
4. See generally Bartke, Community Property Law Reform in the United States and in Canada—A 

Comparison and Critique, 50 Tut.. L. Rev. 213, 260-64 (1976) [hereinafter Bartke, Community Property 
Reform]: Bartke, Marital Property, supra note 1, at 76-81; Bartke, Ontario Bill 6. or How Not to Reform 
Marital Property Rights, 9 Ottawa L. Rev. 321, 337-38 (1977) [hereinafter Bartke, Ontario Bill 6],

5. The first Married Women’s Property Act appears to have been adopted in 1839. See An Act for the 
Protection and Preservation of the Rights and Property of Married Women, ch. 46, 1839 Miss. Laws 72. 
See generally Johnston, Sex and Property: the Common Law Tradition, Law School Curriculum, and 
Developments Toward Equality, 47 N.Y.U. L. Rev. 1033, 1057-89 (1972); Comment, Husband and 
Wife—Memorandum on the Mississippi Woman's Law of 1839, 42 Mich. L. Rev. 1110 (1944).
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spouse continues to own property owned prior to marriage or acquired 
separately during marriage, they fail to recognize that the lower-earning or 
stay-at-home spouse is likely to bring very little property to the marriage. 
These acts have led to repeated injustice, especially upon dissolution of the 
marriage, for courts have held strictly to the rule that property belongs to the 
spouse who paid for it—typically the higher-earning husband—regardless of 
the other spouse’s financial or in-kind contributions to the marriage.6

A community property system helps to rectify this situation. Although an 
increasingly large number of wives are working outside the home,7 many are 
still taking care of the family and the household. Furthermore, with the 
exception of a small group of professional and business women, women’s 
earnings generally are still considerably lower than those of their spouses.8 
Given these circumstances, community property, which provides for auto
matic sharing of the aggregate earnings of both spouses, provides security and 
protection for the lower-earning spouse.9

The community property system also facilitates flexibility in marriage. 
Spouses may want to divide family responsibility so that one spouse may 
temporarily leave the labor market to raise a family or to take a part-time or 
nonremunerative position. Under a community property system the only 
major economic penalty would be the jointly accepted and shared detriment 
of a reduction in aggregate take-home pay.10 In common law states under the

6. See, e.g., Norris v. Norris, 16 Ill. App. 3d 879, 880, 307 N.E.2d 181, 182 (1974) (wife not entitled to 
interest in property held in husband’s name because she failed to prove that she had furnished valuable 
consideration such as money or services, other than services normally performed in marriage); Wirth v. 
Wirth, 38 A.D.2d 611, 612, 326 N.Y.S.2d 308, 311 (1971) (mem.) (although wife paid all family expenses 
from own earnings and husband stated intention to save his earnings for both, wife not entitled to one-half 
of husband’s real and personal property purchased with his earnings); Murdoch v. Murdoch, 41 D.L.R.3d 
367, 376-77 (Can. 1973) (wife not entitled to undivided one-half interest in husband’s property because she 
contributed only physical labor to their acquisition and success). See generally Krauskopf & Thomas, 
Partnership Marriage: The Solution to an Ineffective and Inequitable Law of Support, 35 Ohio St. L.J. 558 
(1974); Kulzer, Law and the Housewife: Property, Divorce, and Death, 28 U. Fla. L. Rev. 1 (1975).

7. See United States Department of Commmerce, Bureau of the Census, Statistical 
Abstract of the United States 404-06 No. 655-60 (99th ed. 1978) [hereinafter Statistical 
Abstract].

According to this statistical abstract 24,092,000 married women worked outside the home in 1977. 
Married women in the labor force represented 46.6% of married women in the population. In 1950, by 
contrast, only 9,273,000 married women had joined the labor force. These women constituted only 23.8% 
of the married women in the population.

8. See Statistical Abstract, supra note 7, at 459, No. 742. In a recent column the nationally 
syndicated columnist Ellen Goodman noted that the gap between the average wages of men and women is 
actually increasing and that today women earn less than 60% of what men earn. Her thesis is that over 
80% of women work in 25 job categories that are “women’s jobs.” See Goodman, Women's Jobs: Does Pay 
Reflect Value? The Detroit News, Oct. 14, 1978, at 18-A, col 3.

9. See Bartke, Marital Property, supra note 1, at 79-85; Bartke, Ontario Bill 6, supra note 4, at 337-38. In 
a recent article, I have been cited incorrectly for the proposition that I advocate community property solely 
on the ground of fairness and protection. See Prager, Sharing Principles and the Future of Marital Property 
Law, 25 U.C.L.A. L. Rev. 1, 5 n.15 (1977) [hereinafter Prager, Sharing Principles],

10. Admittedly, the spouse who temporarily drops out of the labor force is also penalized economically 
by loss of seniority, possible loss of a permanent teaching certificate, future difficulty in reentering the labor 
market at an older age, and so on. A marital property system cannot directly correct these problems. It 
would, however, behoove the spouses to think about these issues and possibly provide in their agreement 
for a compensating contribution to the nonworking spouse in case of termination of marriage, particularly 
by divorce. Similarly, state statutes regarding division of marital property on divorce could compensate the 
spouse who falls behind in the economic race by awarding to that spouse either a larger share of the marital 
property or temporary alimony while he or she re-enters the labor market.
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Married Women’s Property Acts, however, the nonearning spouse would 
bear the entire economic risk of such an arrangement even though the 
decision itself might have been jointly made.

Under a community property regime, the quantity and value of the 
community property will reflect fairly accurately the economic fortunes of the 
marriage. The system makes continuous adjustments in the respective 
property holdings of the spouses, ensuring equitable treatment of spouses in 
both long-standing and short-term marriages.

The community property system also gives legal effect to the way in which 
most married couples behave during an ongoing and harmonious relation
ship. As long as the family unit remains intact, most married couples talk and 
act in terms of “our property,” “our home,” and “our car.” The law should 
give effect to these entirely justifiable expectations of the spouses.

A community property system also provides an integrated approach to 
property arrangements. Although common law states have adopted various 
remedial measures to make the Married Women’s Property Acts more 
equitable, these provisions have generally been piecemeal amendments deal
ing with either death11 or divorce.12 Such a fragmented compilation of marital 
property laws represents a “non-system”13 and an abdication of responsibility 
by the legislatures of common law states. Virtually no attention has been paid 
to property rights during the ongoing relationship, or with respect to third 
parties, although such rights are vital to the spouses. Community property 
law, by contrast, integrates all the economic aspects of marriage, from 
wedding to dissolution by death or divorce, and takes into account not only 
the partners, but also third parties. Only this comprehensive approach is 
adequate to cope with these vital issues.

Finally, a community property regime with joint and several management 
more closely approximates the ideal of equality than any other property 
system. The law can never ensure equality; there will always be leaders and 
followers, relationships in which one will dominate the other. The law can

11. For example, a recent model act introduces the concept of an augmented estate. This doctrine 
prevents the owner of assets from transmitting his or her property to others by means other than probate in 
order to defeat deliberately the right of the surviving spouse to a share of those assets. See Uniform 
Probate Code § 2-202, 8 U.L.A. 92-93 (Supp. 1978). See generally Bartke, Marital Property, supra note 
1, at 69 n.134 (collection of statutes indicating the provisions on death for the surviving spouse in the 
common law states as of July 1976).

12. The Uniform Marriage and Divorce Act permits the court to consider the contribution of a spouse 
as homemaker when distributing marital property upon divorce. See Uniform Marriage and Divorce 
Act § 307, 9 U.L.A. 371 (Supp. 1978). See generally Bartke, Marital Property, supra note 1, at 66-68 
nn. 111-25 (classification of property division provisions of divorce statutes in common law states as of July 
1976).

13. Bartke, Marital Property, supra note 1, at 75, 85. Professor Harold Marsh, Jr., has defined marital 
property as follows:

At the outset, it is desirable to define clearly the term “marital property.” By that term is 
meant any interest (right, power, privilege, or immunity) or aggregate of interests which arise 
in one spouse, with respect to things owned or acquired by the other spouse, solely by virtue of 
the existence of the marital relation, but excluding from it the “bare expectancy” of inheriting 
upon the death intestate of the other ....

H. Marsh, Marital Property in Conflict of Laws 11 (1952). Accepting this definition, I believe 
that the label of “non-system" that I pin on the Married Women's Property Acts is fully justified. 
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and should, however, provide a framework that neither impedes nor discour
ages equality, but rather encourages and facilitates it.14

14. See generally Bartke, Marital Property, supra note 1, at 75-85. I do not believe it accidental that three 
of the community property states not only have ratified the Equal Rights Amendment, but have also 
adopted its equivalent as part of their state constitutions. See N.M. Const, art. 2, § 18; Tex. Const, art. 
1, § 3A; Wash. Const, amend. LXI. California, also a community property state, adopted a constitu
tional amendment that differs in phraseology but has essentially the same purpose. See Cal. Const, art. 1, 
§ 1-

15. The literature on community property is vast and is growing by leaps and bounds. The only 
comprehensive volume is W. De Funiak & M. Vaughn, supra note 3. This work, however, is heavily 
oriented toward historical origins rather than current law, and seven of the eight community property 
states have substantially amended their laws since its publication. The best short treatment of the Spanish 
law from which the American systems evolved is Pugh, The Spanish Community of Gains in 1803: Sociedad 
de Gananciales, 30 La. L. Rev. 1 (1969). An excellent short treatment of community property for lawyers 
in common law states, though not entirely up to date, is Johanson, The Migrating Client: Estate Planning 
for the Couple from a Community Property State, in University of Miami Ninth Institute on Estate 
Planning 8-1 (1975) [hereinafter Johanson, Migrating Client], The one comprehensive casebook, aimed 
primarily at teachers and students in common law states, is W. Reppy & W. De Funiak, Community 
Property in the United States (1975 & Supp. 1977). The recent statutory changes are outlined in 
Bartke, Community Property Reform, supra note 4, at 227-38. Since that article was published, Louisiana 
has amended its statute prospectively to go into effect in 1980. See 1978 La. Sess. Law Serv. Act No. 627 
(West) (to be codified at La. Rev. Stat. Ann. § 9:2831-56 (West)). A fiery manifesto advocating 
community property and its underlying premises can be found in Vaughn, The Policy of Community 
Property and Inter-Spousal Transactions, 19 Baylor L. Rev. 20, 26-27(1967).

16. See generally W. De Funiak & M. Vaughn, supra note 3, at 55-91.
17. See W. De Funiak & M. Vaughn, supra note 3, at 2-3; Cross, The Community Property Law in 

Washington, 49 Wash. L. Rev. 729, 733-35 (1974) [hereinafter Cross, Washington Community J/]; Pugh, 
supra note 15, at 2-3 (discussing the sharing concept in 18th century Spanish law).

18. See generally Pugh, supra note 15, at 3-4 (short description of the development of the equality 
concept in Spanish marital law).

19. See Johanson, Migrating Client, supra note 15, at 8-15 to -16 (comparison of common law and 
community property forms of joint ownership).

This article will begin with a brief description of the concept of community 
property, distinguishing between legal and conventional schemes. It will then 
explore whether a marrying couple in a common law state could provide for 
marital sharing of property simply by a contract between the spouses. Because 
common law states historically have been inhospitable both to antenuptial 
agreements and to community property, however, the article proposes a 
model statutory framework that would permit couples to elect a community 
property arrangement for their own marriages.

II. The Concept Of Community Property

Community property in the United States15 is of Spanish origin,16 and is 
based on the proposition that the material fruits of a marriage should be 
shared equally by the spouses.17 The talents, abilities, and earning power of 
the spouses belong to the community, and whatever is obtained as a result is 
shared equally by operation of law.18 Community property is a system that 
combines elements of partnership law with a form of joint ownership, the 
incidents of which are quite unlike those of common law co-ownerships.19 It 
provides rules applicable not only to the spouses inter sese, but also to their 
dealings with various classes of third parties. It regulates the property rights 
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and dealings of the spouses during the marriage relationship as well as on 
dissolution or termination.

Besides being a means of sharing the economic fruits of marriage, 
community property is also a distinct form of concurrent ownership of 
property.20 As such, it has well defined incidents, many of which are quite 
unlike those of concurrent ownership recognized by the common law. The 
most important of these is the rule that the characterization of an item as 
separate or community depends on the time and manner of its acquisition, not 
on the name in which the property is registered.21 Special rules have been 
developed for dealing with the interrelation between community and separate 
property.22 The advantage of this scheme is that it provides for sharing 
automatically without, in most cases, any conscious effort or policing on the 
part of the spouses. For most couples, this is the only efficient way of 
achieving sharing.23

Each of the eight community property jurisdictions has adopted a distinct 
statutory scheme, individually interpreted by its courts.24 Nevertheless, there 
is sufficient commonality to make valid generalizations based on the experi
ences of these states.

A. LEGAL COMMUNITY

All eight states that have adopted community property concepts have legal 
regimes that are imposed by statute as an incident of marriage, unless the 
parties specifically contract to the contrary.25 The statutes uniformly define

20. Id.
21. W, De Funiak & M. Vaughn, supra note 3, at 140-45; Cross, Washington Community II. supra 

note 17, at 745-50; Johanson, Migrating Client, supra note 15, at 8-16; Pugh, supra note 15, at 2-11. The 
Spanish codes made this abundantly clear:

Everything the husband and wife may earn or purchase during union, let them both have it by 
halves; and if it is a gift of the King or other person, and given to both, let husband and wife 
have it; and if given to one, let that one alone have it to whom it may have been given

Novísima Recopilación, bk. 10, tit. 4, law 1 (1805), reprinted with translation in 2 W. De Funiak, 
Principles of Community Property 12-13 (1943).

22. See Bartke, Yours, Mine and Ours—Separate Title and Community Funds. 44 Wash. L. Rev. 379 
(1969), reprinted in 21 Baylor L. Rev. 137 (1969); Cross, Washington Community II, supra note 17, at 
767-73, 776-82; Johanson, Migrating Client, supra note 15, at 8-18, 8-27 to-28.

23. I believe that most lawyers practicing in the field of estate planning and related areas would agree 
that most married couples keep inadequate records and pay too little attention to their property rights to 
abide consistently by the terms of an agreement requiring that acquisitions be held in a predetermined 
manner.

24. The eight states are Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, and 
Washington. See Ariz. Rev. Stat. Ann. §§ 25-211 to -217 (1976); Cal. Civ. Code §§ 5100-33 (West 
Supp. 1978); Idaho Code §§ 32-901 to -920 (1963 & Supp. 1978); La. Civ. Code Ann. arts. 2334-35, 
2398-423 (West 1971 & Supp. 1978); Nev. Rev. Stat. §§ 123.010-.310 (1977); N.M. Stat. Ann. §§ 57- 
4A-1 to -10 (Supp. 1975); Tex. Fam. Code Ann. tit. 1, §§ 5.01-,62 (Vernon 1975); Wash. Rev. Code 
Ann. §§ 26.16.010- 205 (1961 & Supp. 1977).

25. See generally W. De Funiak & M. Vaughn, supra note 3, at 92-93; note 24 supra. Spanish law also 
provided for a legal community unless the parties agreed to the contrary in an antenuptial agreement. W. 
De Funiak & M. Vaughn, supra note 3, at 92-93; Pugh, supra note 15, at 2.

Professor Pascal’s implication that the community property regime in Louisiana is merely contractual, 
rather than legal, is misleading and seems to be offered to justify the constitutionality of the husband’s 
management powers. See Pascal, Updating Louisiana's Community of Gains, 49 Tut.. L. Rev. 555, 556-57 
(1975) [hereinafter Pascal, Updating]; note 39 infra and accompanying text. 
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separate property as that owned before marriage or acquired after marriage 
by gift, descent, or devise; all other property belongs to the community.26 In 
addition, all of the community property states presume that property owned 
by married persons is community property unless proved otherwise.27 Three 
of the eight states follow the Spanish rule28 treating income of separate 
property as community,29 whereas the other five, following an unfortunate 
early California decision,30 consider such income separate property.31 The 
states also differ widely in their treatment of the ownership of special kinds of 
property interests32 and the liability of the community property for the debts 
of the spouses.33

A legal community property regime has a variety of tax consequences. It 
results in a halving of the estate on the first death, for both federal and state 
death tax purposes, irrespective of the sequence of death.34 During the 
marriage there are, in effect, continuous transfers of income and assets from 
one spouse to the other without any gift tax consequences.35 In addition, there 
is an equalization of income by operation of law.36

Although the management of the community traditionally was entrusted to 
the husband,37 all of the community property states, with the exception of

26. See Johanson, Migrating Client, supra note 15, at 8-17; note 207 infra.
27. Nace v. Nace, 104 Ariz. 20, 22-23, 448 P.2d 76, 78-79 (1976); Bowman v. Bowman, 72 Idaho 266, 

268, 240 P.2d 487, 488 (1952); Todkill v. Todkill, 88 Nev. 231, 235-36, 495 P.2d 629, 631 (1972); Conley v. 
Quinn, 66 N.M. 242, 247, 346 P.2d 1030, 1033 (1959); Graham v. Radford, 71 Wash. 2d 752, 754, 431 P.2d 
193, 194 (1967); Cal. Civil Code § 5110 (West Supp. 1978); La. Civ. Code Ann. art. 2405 (West 1952); 
Tex. Fam. Code Ann. tit. 1, § 5.02 (Vernon 1975).

28. See Pugh, supra note 15, at 8.
29. See Idaho Code § 32-906 (1963); La. Civ. Code Ann. art. 2402 (West 1971); Tex. Fam. Code 

Ann. tit. 1, §§ 5.01(b), 5.22(a)(2) (Vernon 1975).
30. George v. Ransom, 15 Cal. 322, 323-24 (1860) (state law classifying rents and profits of separate 

property as common property unconstitutional; husband or his creditor permitted to claim proceeds of the 
wife’s separate property). Although the rationale of this holding was the protection of the wife in this 
particular case, the result generally is detrimental to the spouse without separate income-producing 
property. See W. De Funiak & M. Vaughn, supra note 3, at 162-63; Prager, The Persistence of Separate 
Property Concepts in California's Community Property System, 1849-1975, 24 U.C.L.A. L. Rev. 1, 41-43 
(1976) [hereinafter Prager, Property Concepts in California], Prager describes the tensions between the old 
Californians and the new arrivals from common law jurisdictions, and the inability or unwillingness of 
judges trained in the common law tradition to accept, or even consult, Spanish sources.

31. See Ariz. Rf.v. Stat. Ann. § 25-213 (1976); Cal. Civ. Code §§ 5107, 5108 (West 1970); Nev. 
Rev. Stat. § 123.130 (1975); N.M. Stat. Ann. § 57-4A-2C (Supp. 1975); Wash. Rev. Code Ann. 
§§ 26.16.010, 26.16.020 (1961).

32. See Johanson, Migrating Client, supra note 15, at 8-22 to -32; notes 226-29 infra and accompanying 
text.

33. See generally W. De Funiak & M. Vaughn, supra note 3, at 371-439; notes 223-24 infra and 
accompanying text.

34. See, e.g„ Rev. Rul. 67-383, 1967-2 C.B. 325 (Texas); Rev. Rul. 74-284, 1974-1 C.B. 276 (New 
Mexico); Estate of Edna Mae Ridenour, 37 T.C.M. (CCH) 1417, 1426 (1978) (California).

35. The Internal Revenue Service has not treated as gifts the acquisition of community assets or the 
splitting of income between the spouses in legal community property states. This position rests on the 
theory that title vests equally in both spouses by operation of law and that therefore no “transfer” takes 
place within the meaning of I.R.C. § 2501(a)(1). See Bittker, Federal Income Taxation and the Family, 27 
Stan. L. Rev. 1389, 1404 (1975). See generally D. Westfall, Estate Planning Problems 69 n.19 
(1973); Wenig, Joint Property: Spouses' Expectations and Estate Planners’ Assumptions, 116 Tr. & Est. 516, 
519 (1977).

36. See Poe v. Seaborn, 282 U.S. 101, 118 (1930) (married taxpayers in legal community property states 
are entitled to file separate income tax returns, each based on one-half of the community income).

37. See Bartke, Community Property Reform, supra note 4, at 218-26.
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Texas,38 have adopted a form of joint and several management within the past 
several years.39 In all these states, Texas included, the statutory rules may be 
changed by agreement of the spouses,40 thus providing the necessary flexibili
ty for those who would modify the rules and tailor them to their individual 
needs and wishes.

38. The Texas statute defines three kinds of community property: property under the sole management 
of the husband, property under the sole management of the wife, and joint management property. See Tex. 
Fam. Code Ann. tit. 1, § 5.22 (Vernon 1975); Bartke, Community Property Reform, supra note 4, at 227- 
30.

39. See Ariz. Rev. Stat. Ann. § 25-214 (1976); Cal. Civ. Code § 5125 (West Supp. 1978); Idaho 
Code § 32-912 (Supp. 1977); Nev. Rev. Stat § 123.230 (1977); N.M. Stat. Ann. § 57-4A-8-A (Supp. 
1975); Wash. Rev. Code Ann. § 26.16.030 (Supp. 1977).

The issue of management powers has been controversial in Louisiana. Professor Pascal, betraying his 
sexist attitude, has tried to explain why delegation of sole management powers over the joint property to 
the husband is not violative of the equal protection clause of the 14th amendment, or contrary to the 
dictates of the proposed Equal Rights Amendment. He states:

Many women take the position that these aspects of the community of gains [the husband’s 
management powers] violate the fourteenth amendment and the Louisiana Constitution’s Bill 
of Rights, and would violate the Equal Rights Amendment of the United States Constitution 
were it to be adopted. The author disagrees. The proposed Equal Rights Amendment does not 
forbid contracts between husband and wife, and the community of gains is contractual. Even if 
the regime were not conventional, it would not violate either the fourteenth amendment as 
construed or the Louisiana Constitution’s Bill of Rights. These forbid differences in the law’s 
treatment of men and women which are “unreasonable,” “arbitrary,” or “capricious.” An 
institution which is of such tradition cannot be termed arbitrary or capricious. Nor can it be 
considered unreasonable for the law to have provided for a regime which so much honors the 
traditional roles of husband and wife ....

Pascal, Updating, supra note 25, at 563 (emphasis supplied).
A federal district court in Louisiana adopted a similar discriminatory attitude when it held that a 

Louisiana statute permitting the husband to mortgage the family home without the wife’s consent, though 
not vice-versa, did not violate the equal protection or due process clauses of the U.S. Constitution. See 
Kirchberg v. Feenstra, 430 F. Supp. 642 (E.D. La. 1977), noted in 38 La. L. Rev 642 (1978). The 
constitutionality of this statute was recently before the Louisiana Supreme Court. See Corpus Christi 
Credit Union v. Martin, 358 So. 2d 295 (La.), cert, denied, 99 S. Ct. 261 (1978). The issue was whether the 
husband, who was not the breadwinner of the family, could mortgage the community home to secure a loan 
to pay obligations of his mother, against the express opposition of his wife, who had called the prospective 
lender and had voiced her objections. The trial court held the provision unconstitutional. The majority of 
the Louisiana Supreme Court reversed in an opinion that avoided the constitutional issue on the ground 
that the wife could have taken other measures to prevent her husband from mortgaging the property. The 
dissenting opinion, signed by three justices, squarely addressed the issue and stated that the Louisiana 
statute was unconstitutional. Before the case was decided, however, the legislature changed the statute 
prospectively to prevent a husband from disposing of property held in the names of both spouses without 
his wife’s written consent. See La. Civ. Code Ann. art. 2334 (West Supp. 1978). In 1978 Louisiana took 
the final step and amended its statute to provide generally for joint and several management. This provision 
will not be effective until 1980. See 1978 La. Sess. Law Serv. No. 627 (to be codified in La. Rev. Stat. 
Ann. § 9:8321-56 (West Supp. 1978)).

40. All the community property states except Louisiana permit spouses to alter their property 
arrangements. Compare La. Civ. Code Ann. art. 2329 (West 1971) with Spector v. Spector, 23 Ariz. App. 
131, 136, 531 P.2d 176, 181 (1975) (antenuptial agreement can adjust spouses' respective property rights) 
and Graser v. Graser, 147 Tex. 404, 413, 215 S.W.2d 867, 873 (1948) (spouses may enter agreement to 
make wills, but effective only if necessary testamentary documents properly executed) and Cal. Civ. 
Code § 158 (West 1954) and Idaho Code § 32-916 (1963) and Nev. Rev. Stat. § 123.270 (1973) and 
N.M. Stat. Ann. § 57-2-6 (1953) and Wash. Rev. Code Ann. § 26.16.050 (1961). The Louisiana 
prohibition against postnuptial modifications will be terminated in 1980. See 1978 La. Sess. Law Serv. Act 
No. 627 (West) (to be codified at La. Rev. Stat. Ann. § 9:2831-56 (West)); note 39 supra. See generally 
W. De Funiak & M. Vaughn, supra note 3, at 337-39.
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B. CONVENTIONAL COMMUNITY

Unlike a legal community of property, imposed by state law as an incident 
of marriage unless expressly avoided by contract, a conventional community 
must be affirmatively elected.41 State law generally provides a complete 
statutory framework that can be easily adopted by spouses or prospective 
spouses.42 Most of the statutory terms may be varied by agreement.43 The 
statutory system or the chosen variant then governs the spouses’ property 
rights, unless they later rescind their election or agree to modifications.44 
Because the system is voluntary and requires an affirmative act of the parties, 
fewer married couples are likely to live under a community property regime in 
a conventional community jurisdiction than in a legal community jurisdic
tion.

Although at present none of the community property states has solely a 
conventional community property system,45 models for such a statutory 
arrangement do exist. The codes of several European countries, where the 
tradition of the marriage contract has been much stronger than in the United 
States,46 do provide for conventional communities.47 In the past, European 
couples elected conventional regimes, often through elaborate antenuptial 
agreements, as part of the arranged marriage. Because of legislation and 
tradition, such contracts were well understood and their enforceability 
unquestioned. In North America, from 1866 until 1970, the Quebec civil code 
provided for both a legal and conventional community.48 Reforms that took 
effect in 197049 abolished the legal community and substituted a “legal regime

4L See W. De Funiak & M. Vaughn, supra note 3, at 92-93.
42. See Que. Civ. Code art. 1264 (Y. Reynaud & J. Baudouin eds. 1974); cf. 1939 Okla. Sess. Laws ch. 

62, art. 2, § 2 (repealed 1945); 1943 Or. Laws ch. 440, § 2 (repealed 1945).
43. For a recent and exhaustive discussion of the contractual freedom of spouses, or prospective spouses, 

to vary the statutory provisions, see Greffier, L'influence de la Volonté des Epoux sur leur Regime 
Matrimonial, 7 Revue de Droit, Faculté de droit de l’Universite de Sherbrooke 291 (1977) 
[hereinafter Greffier, L'influence], which deals primarily with the law of Quebec but has references to 
several other civil law jurisdictions.

44. See Que. Civ. Code art. 1265 (Y. Reynaud & J. Baudouin eds. 1974).
45. Washington may be considered as having both a legal and a conventional community. See notes 72- 

77 infra and accompanying text.
46. See J. Birssaud, A History of French Private Law § 557, at 828-29 (2d ed. R. Howell trans. 

1912); 3 M. Planiol, Traite Elémentaire De Droit Civil Nos. 93 et seq. (4th ed. by G. Ripert, 
1948); Pugh, supra note 15, at 2 n.3. An excellent article, published after this piece was written, discusses 
extensively marriage contracts entered into under the Custom of Paris (la Coutume de Paris). See Baade, 
Marriage Contracts in French and Spanish Louisiana: A Study in "Notarial" Jurisprudence, 53 Tul. L. Rev 
1, 13-19(1978).

It is interesting to note that Shakespeare was aware of the continental practice of the marriage contract. 
Take, for instance, The Taming of the Shrew, in which Petruchio discusses his matrimonial plans with 
Katherine’s father. After having received the father’s permission and, of course, approached the all 
important question of dowry and being satisfied with the size thereof, he says:

And, for that dowry, I’ll assure her of Her widowhood, be it that she survive me, In all my 
land and leases whatsoever: Let specialties be therefore drawn between us, That covenants 
may be kept on either hand.

W. Shakespeare, The Taming of the Shrew Act 2, Scene 1.
47. See Lobingier, The History of the Conjugal Partnership, 63 Am. L. Rev. 250, 281 & n.138 (1929); 

Wright, Community Property in Europe and America, 11 A.B.A. J. 703, 704-05 (1925).
48. See Que. Civ. Code art. 1268 (12th ed. R. Dequire ed. 1957).
49. An Act Respecting Matrimonial Regimes, Que. Stat. c. 77, § 100 (1969). 
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of partnership of acquests,”50 leaving the conventional regime only as 
community property.51 Couples can accept the statutory framework by a 
simple declaration, but may alter many of the specific provisions by agree
ment.52 Although the Quebec scheme has too many shortcomings to be 
offered as a model,53 it indicates that a well considered act would be viable.

50. Que. Civ. Code arts. 1266c-1267d (Y. Reynaud & J. Baudoin eds. 1974).
51. For a discussion of the matrimonial regimes of Quebec, see Bartke, Community Property Reform, 

supra note 4, at 251-60; Caparros, Matrimonial Regimes in Quebec, in Studies on Family Property 
Law, Law Reform Commission of Canada 5 (1975); Freedman, The Juridical Capacity of the Married 
Woman in Quebec: In Relation to Partnership of Acquests and Recent Amendments to the Civil Code, 21 
McGill L.J. 518, 521-36 (1975); Groffier, La Societe d’Acquets en Droit Quebecois, 29 Rev. Intern. 
Droit Comp. 747 (1977).

52. Que. Civ. Code art. 1268 (Y. Reynaud & J. Baudouin eds. 1974).
53. See Bartke, Community Property Reform, supra note 4, at 258-60.
54. See Bittker, Federal Income Taxation and the Family, 27 Stan. L. Rev. 1389, 1401-12 (1975).
55. See William H. Shelmardine, 24 B.T.A. 833, 838 (1931) (incomes combined and taxed as one); O.D. 

968, 5 C.B. 195 (1921) (property in community property state purchased with separate funds remains 
separate; income separate under Texas law).

56. 282 U.S. 101 (1930). Although this case technically applied to the state of Washington only, three 
companion cases extended the principle to other jurisdictions. See Goodell v. Koch, 282 U.S. 118 (1930) 
(Arizona); Hopkins v. Bacon, 282 U.S. 122 (1930) (Texas); Bender v. Pfaff, 282 U.S. 127 (1930) 
(Louisiana).

57. See Poe v. Seaborn, 282 U.S. 101, 118 (1930).
58. Wardell v. Blum, 276 F. 226 (9th Cir.), cert, denied, 258 U.S. 617 (1921). This rule was changed by 

statute in 1942 to provide that all community property be included in the estate of the first to die. See Int. 
Rev. Code of 1939, § 811(c)(2), as amended by the Revenue Act of 1942, §§ 401-02, 56 Stat. 798, 941-42. 
The constitutionality of the Act was sustained in Fernandez v. Wiener, 326 U.S. 340 (1945). It was repealed 
by the Revenue Act of 1948, § 351, 62 Stat. 110, 116. The current estate tax law on community property is, 
therefore, again the Wardell rule.

59. 1939 Okla. Sess. Laws ch. 62, art. 2 (repealed 1945).
60. 1943 Or. Laws ch. 440 (repealed 1945).

Despite these examples of the conventional community, this arrangement 
is virtually nonexistent in the United States, largely because of its disadvan
tages under federal tax law. In order to understand this problem, we must 
briefly consider the history of the taxation of community property in this 
country.

During the 1930’s and 1940’s the eight legal community property states 
enjoyed a tax advantage over the common law jurisdictions.54 At that time the 
Internal Revenue Code contained one rate schedule, which applied to both 
separate and joint income tax returns. A married couple in a common law 
state could file either separate returns in which each spouse declared his or 
her own income, or a joint return in which the spouses aggregated their 
incomes.55 Because one rate schedule applied to all returns, joint filing was 
generally disadvantageous. By contrast, as a result of the Supreme Court 
decision in Poe v. Seaborn,56 each spouse in a legal community property 
jurisdiction could report one-half of the total community income on a 
separate return.57 This resulted in a lower federal income tax liability for 
couples in community property jurisdictions than for couples in common law 
jurisdictions. Moreover, only half of the common estate was subject to federal 
estate taxation on the first death.58

In order to make it possible for their citizens to share in these tax 
advantages, Oklahoma in 193959 and Oregon in 194360 each enacted a statute 
that established a framework for a conventional community in that state.
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Both acts made it clear that they were to apply only to married couples who 
affirmatively elected to come under their provisions in the way prescribed by 
statute.61 The acts were poorly drafted and evidenced a lack of familiarity 
with and appreciation of community property concepts. Because the purpose 
of the legislation was to obtain tax advantages and not to equalize the sexes, 
the acts attempted to give only the rights necessary to achieve the desired tax 
results.62 Contemporaries familiar with the theory of community property 
were critical of the laws.63

61. Section 1 of the Oklahoma Act read as follows:

This Act shall be available only to and apply only to husbands and wives and to their property 
for a period of time from the first day of the month in any year subsequent to their filing 
written election to come under the terms of this Act until either an absolute decree of divorce 
is rendered dissolving their marriage, or until the death of one of them.

1939 Okla. Sess. Laws ch. 62, art. 2, § 1 (repealed 1945). The Oregon act contained essentially the same 
provision. See 1943 Or. Laws ch. 440, § 1 (repealed 1945).

62. See Altman, Oklahoma Community Property Law, 22 Taxes 260, 260-61 (1944). Similarly, when 
Pennsylvania adopted a legal regime, the governor stated in his signing message that “[t]he purpose of the 
recent legislation is primarily to effect savings on Federal Income Tax. I have been advised that the 
minimum savings to the taxpayers of Pennsylvania under this bill will be $100,000,000. This is a 
consideration that cannot possibly be overlooked.” Governor Duff, Statement Accompanying Signing of 
Senate Bill 615, quoted in Latta & Gemmill, Observations on Some Pennsylvania Community Property 
Problems. 96 U. Pa. L. Rev. 20, 21 n.10 (1947).

63. See De Funiak, The New Community Property Jurisdictions, 22 Tut. L. Rev. 264 (1947). See also De 
Funiak, The Community Property Trend. 23 Notre Dame Law. 293 (1948); De Funiak, A Review in Brief 
of Principles of Community Property, 32 Ky. L.J. 63 (1943) [hereinafter De Funiak, Review in Brief],

64. 323 U.S. 44 (1944).
65. 282 U.S. 101 (1930).
66. 323 U.S. at 47-49.
67. Id. at 46.
68. Id. at 56 (Douglas, J., dissenting).
69. In Seaborn the Court discussed Washington law at length and stressed the extent of the wife’s rights, 

concluding:

Without further extending this opinion it must suffice to say that it is clear the wife has, in 
Washington, a vested property right in the community property, equal with that of her 
husband; and in the income of the community, including salaries or wages of either husband 
or wife, or both.

In 1944, in Commissioner v. Harmon,64 the Supreme Court considered 
whether spouses electing a conventional community regime, like those living 
in legal community states, could each report one-half the earning spouse’s 
income in separate federal income tax returns. Refusing to extend the income
splitting rule of Poe v. Seaborn65 from legal to conventional communities,66 the 
majority held that the conventional community election was merely an 
assignment of future income by each spouse to the community and was 
therefore insufficient to alter the incidence of taxation.67 Justice Douglas, in 
dissent, indicated a willingness to reconsider Seaborn but stated that if that 
decision were still valid, the Court should have affirmed the lower court’s 
determination that one-half the income was taxable to each spouse.68 Neither 
the majority nor the dissent explored the specific provisions of the Oklahoma 
act or considered whether it gave the wife rights as extensive as those 
conferred under the Washington scheme involved in Seaborn.69 Shortly after 
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the decision in Harmon, Oklahoma and Oregon both repealed their respective 
conventional community statutes.70 Nevertheless, as precedent for the tax 
treatment of the conventional community, Harmon has continued importance 
to the arrangements of property discussed in this article.71

282 U.S. at 111. By contrast, in Harmon the majority concentrated on the elective nature of the 
arrangement: "The important fact is that the community system of Oklahoma is not a system, dictated by 
State policy, as an incident of matrimony.” 323 U.S. at 48.

The Court’s basic mistake in Harmon was its failure to focus on the property and economic realities of a 
wife under the Oklahoma regime, rather than its preoccupation with the irrelevant fact of the couple’s 
election to come under the provisions of the state’s conventional community property system. The Court 
had earlier been attuned to property and economic distinctions when it held that the position of a 
California wife was not that of an owner and that, therefore, a California couple could not split the income 
between them. See United States v. Robbins, 269 U.S. 315, 327 (1926). The Court later took notice of a 
statutory amendment and brought California in line with the doctrine of Poe v. Seaborn, 282 U.S. 101 
(1930). See United States v. Malcolm, 282 U.S. 792, 794 (1931) (per curiam) (wife has sufficient interest in 
community income that she should separately report and pay tax on one-half).

70. See 1945 Okla. Sess. Laws tit. 32, § 16; 1945 Or. Laws ch. 270.
71. See notes 157-200, 305-319 & 323 infra and accompanying text.
72. See Hill, Early Washington Marital Property Statutes, 14 Wash. L. Rev. 118 (1939).
73. See De Funiak, Review in Brief, supra note 63, at 64.
74. See Wash. Rev. Code Ann. § 26.16.120 (West 1961). This statute was copied by Idaho in 1970. 

1970 Idaho Sess. Laws, ch. 93, § 1. The law was repealed in 1971, however, upon the adoption of the 
Uniform Probate Code. Idaho Code § 15-6-201(c) & (d) (Supp. 1978). See Comment, A First Look at the 
Community Property Agreement in Idaho, 12 Idaho L. Rev. 41 (1975).

75. See Volz v. Zang, 113 Wash. 378, 384, 194 P. 409, 411 (1920).
76. See In re Wittman’s Estate, 58 Wash. 2d 841, 844-45, 365 P.2d 17, 19-20 (1961) (agreement between 

spouses converting all property into community property and designating surviving spouse as heir of 
deceased prevailed when each spouse executed conflicting will of which other spouse unaware); In re 
Brown's Estate, 29 Wash. 2d 20, 29, 185 P.2d 125, 130 (1947) (community property agreement making 
future acquisitions community property valid, enforceable contract that prevails over wife’s inconsistent 
will). See generally Cross, Washington Community II, supra note 17, at 804-12.

77. The language construed in Wittman is typical:

All property, whether real or personal, now or hereafter standing in the name of either party 
hereto, or in the names of both, or in which either or both of us now or hereafter shall have 
any interest, is hereby constituted and shall be treated for all purposes as the community 
property of both of us, and upon the death of either one of us the title thereto shall vest in the 
survivor to the exclusion of everyone else.

In re Wittman’s Estate, 58 Wash. 2d at 842, 365 P.2d at 18.
Although thousands of couples sign such agreements, many of them probably do not fully appreciate 

Although the conventional community thus has been disfavored in the 
United States, a present example of a conventional community does exist in 
the State of Washington. Since territorial days72 the state has had a legal 
community property regime of earnings and gains.73 Since 1881 spouses have 
been permitted to determine by contract the disposition on death of all or any 
part of their community property.74 In 1920, the Washington Supreme Court 
held that spouses also could convert their existing separate property into 
community property by an agreement in proper form,75 and later extended 
this holding to allow agreements respecting future acquisitions by either 
spouse.76 Whether prepared by a lawyer or printed on a standard form, 
community property agreements now often provide for a “universal” commu
nity, converting into community property all property presently owned or 
subsequently acquired by either spouse.77 In short, Washington may be 
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classified as having both a legal community of earnings and gains and a 
conventional universal community.

These examples provide precedent for a statutory conventional community 
in this country, at least in principle, if not in substance. Therefore, any state 
that were to consider adopting a statutory conventional community now 
would not be venturing on entirely uncharted waters.

C. RECEPTION OF COMMUNITY PROPERTY IN COMMON LAW STATES

The reaction of common law states encountering community property 
issues thus far78 suggests that their response to marital sharing of property, 
whether established by contract or under an enabling statute, is likely to be 
negative. Only a minority of common law states have had occasion to deal 
with community property, and most of them misunderstand and reject it. The 
infrequency with which the issues arise is traceable, at least in part, to the 
bar’s unfamiliarity with the concepts.79 In many cases attorneys either fail to 
recognize or simply ignore the issues, often to the detriment of their clients. 
There are auspicious signs, however, that ignorance of and hostility toward 
community property in common law states is declining.

the legal or tax consequences. See In re Marriage of Campbell, 22 Wash. App. 560, 562-63, 589 P.2d 1244, 
1247 (1978) (community property agreement enforced upon divorce despite husband’s claim that he 
misunderstood effect of agreement upon dissolution). See generally Rev. Rul. 77-359, 1977-2 C.B. 24 (tax 
consequences of community property agreement); see also notes 157-200 & 305-19 infra and accompanying 
text.

78. See generally Johanson, Migrating Client, supra note 15, at 8-6 to -12; cf Hisquierdo v. Hisquierdo, 
99 S. Ct. 802, 809-11 (1979) (benefits under Railroad Retirement Act of 1974 not community property). 
Hisquierdo has been ably criticized in Reppy, Learning to Live with Hisquierdo, 6 Comm. Prop. J. 5 (1979).

79. See De Funiak, Review in Brief, supra note 63, at 65; Johanson, Migrating Client, supra note 15, at 8- 
12 to -14.

80. Compare Quintana v. Ordono, 195 So. 2d 577, 579 (Fla. Dist. Ct. App. 1967) (although couple had 
moved to Florida, widow retained one-half interest in property acquired when couple domiciled in Cuba) 
with Commonwealth v. Terjen, 197 Va. 596, 597-98, 90 S.E.2d 801, 802 (1956) (although couple had funds 
in California, husband liable for Virginia gift tax on full purchase price of Virginia property placed in wife’s 
name because California community property law gave wife less than vested interest in funds).

81. For example, in In re Hunter's Estate, 125 Mont. 315, 236 P.2d 94 (1951), the Montana Supreme 
Court incorrectly construed the community property law of California and held that a wife’s accession at 
her husband’s death to complete control of her one-half share of the community property was a taxable 
succession. Id. at 324-25, 236 P.2d at 99. A few years later the Virginia Supreme Court, relying on Hunter, 
erroneously held a husband liable for gift tax on the full value of community property conveyed to his wife, 
instead of on the value of his one-half share. See Commonwealth v. Terjen, 197 Va. 596, 600-01, 90 S.E.2d 
801, 801-04 (1956); De Funiak, Commonwealth v. Terjen: Common Law Mutilates Community Property, 
43 Va. L. Rev. 49 (1957). The Ohio Supreme Court compounded these mistakes by following the holding 
of Hunter on similar facts. See Ei re Estate of Kessler, 177 Ohio St. 136, 141, 203 N.E.2d 221,224 (1964).

82. See In re Estate of Kessler, 177 Ohio St. 136, 203 N.E.2d 221 (1964) (succession tax); In re Hunter’s 

Almost all the courts in common law states facing community property 
issues invoke the general rule that a change of domicile from a community to 
a common law state does not deprive a spouse of community property rights 
previously acquired.80 Nevertheless, many courts still draw erroneous conclu
sions when faced with such issues. Rather than using the statutes and 
decisions of the community property states involved, they cite each other and 
perpetuate the same errors.81

Beyond this problem created by misunderstandings, the tenor of the 
opinions in tax cases82 indicates that similar hostility would meet the 
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invocation of community property rights.83 The Pennsylvania Supreme 
Court, for example, exhibited a truly xenophobic attitude when in 1947 it 
declared the state’s legal community statute invalid under the state constitu
tion.84 After all the verbiage is swept aside, the “reasoning” of the court boils 
down to an unwillingness to learn new principles, particularly from such an 
“inferior” source as Spain.85

Estate, 125 Mont. 315, 236 P.2d 94 (1951) (inheritance tax); Commonwealth v. Terjen, 197 Va. 596, 90 
S.E.2d 801 (1956) (gift tax); note 81 supra and accompanying text.

The Montana Supreme Court displayed a particular aversion to community property:

In applying our taxing law to the interests growing out of a different system of law in a 
different jurisdiction we must also preserve the integrity of our own system and protect our 
residents whose rights in both tax matters and ownership of property are fixed by Montana 
law. For example, in the instant case, suppose the husband in whom title is vested insofar as 
the record discloses had been the survivor. Could we have taxed his inheritance? Or what if a 
disinherited wife in a community property jurisdiction claims a vested interest in one-half of 
the property and a dower interest in the half allegedly belonging to the husband? We do not 
make any ruling on these questions. But they do indicate the complexity of the questions that 
arise when two systems of law from two jurisdictions collide ....

In re Hunter’s Estate, 125 Mont. 315, 318-19, 236 P.2d 94, 96(1951).
83. Cf. Bosma v. Harder, 94 Or. 219, 234, 185 P.2d 741, 746 (1919) (husband’s gift of community 

property to brother valid as against wife).
Professor Baxter’s recent comments represent the ultimate in hostility to community property:

It is submitted that the theories of carrying forward ’vested rights’ in marital property from 
one jurisdiction to another (and the ‘source’ theories) beg the question. Such rights are only 
‘vested’ if the conflict rules of the forum choose to take that position, which will mean that by 
the conflict rules of the forum, the property of the spouses, on liquidation of the regime, may 
be subject to two or more systems of marital property .... We do not think of distributing 
the movable estate of a deceased according to the various succession laws of the jurisdictions 
in which the deceased was domiciled when he or she acquired the different items of property. 
If H and W marry without a contract when domicilied in California, their movables are then 
subject to California marital property law only because the spouses happened to be domiciled 
in California at that time. If they acquire a new common domicile in Alberta, why should an 
Alberta forum apply a hodge-podge of California and Albertan rules, when the element 
“domiciled in California” is no longer present? Analogous to the succession approach, why 
should Alberta not apply the law of the last common domicile before the liquidation of the 
matrimonial regime, a process which could also be simpler and cheaper for the parties?

Baxter, Family Law Reform in Ontario, 25 U. Toronto L.J. 236, 279-80 (1975). Professor Baxter’s 
statement begs the question. First, any property interest depends on some law; there is no such thing as a 
property right divorced from a legal system. Second, the question is not whether Alberta succession rules 
should be applied, for obviously they should. The question is what was the decedent's property to which the 
Alberta rules should be applied? The result of Professor Baxter’s startling proposition is that the moment 
the couple crosses the Alberta line, a generous Alberta legal system and an even more generous Professor 
Baxter would take away the wife’s property and bestow it on the husband. The act would be equally 
reprehensible in the less likely situation in which the husband’s property is taken and given to the wife.

84. See Willcox v. Penn Mut. Life Ins. Co., 357 Pa. 581, 592-95, 55 A.2d 521, 526-28(1947).
85. The court stated the following:

From what has been said it is obvious that the Community Property Law is exotic with 
respect to both our substantive and procedural law .... Its construction under Spanish law 
naturally proceeds in harmony with the Spanish codes and the commentaries of the Spanish 
jurisconsults, whereas its interpretation in accordance with “that codeless myriad of 
precedent” which constitutes our own common law necessarily gives rise to a welter of 
confusion and a hybrid jurisprudence. And yet common law principles cannot be ignored nor
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More recently, however, attitudes toward community property have been 
changing. First, several common law states, in cases involving both tax and 
property law, have recognized the nature of the property interests of both 
spouses and given them an appropriate effect.86 87 Particularly interesting is the 
recent New York case of Stein-Sapir v. Stein-Sapir.^ There a New York 
couple married in Mexico and elected a conventional community regime 
under Mexican law. Neither had any ties to Mexico other than their 
temporary presence in Acapulco en route to Australia. The appellate division, 
reversing the trial court, held that the agreement was binding on the parties 
and dispositive of their property rights.88 It is still an open question, however, 

antagonistic concepts of Spanish law be adopted by the courts of this Commonwealth.

Id. at 586-87, 55 A.2d at 524.
Some members of the bar at that time, however, supported the community property statute. In a talk 

delivered to the Allegheny County Bar, John Minor Wisdom (now judge) stated:

It is my sincere conviction, however, that if these states [the new community property 
states] give the community property system a fair chance to work, they will all reach the same 
conclusion: that if the purchase price was high for a tax scheme, it was a bargain price for an 
enlightened system of recognizing the marital relationship for what it ought to be, a 
partnership in which the wife is an independent being and full partner with her husband in the 
profits and gains of the marriage.

Address by John M. Wisdom before the Allegheny County Bar Association (Oct. 27, 1947), quoted in 
Oppenheim, A Comparative Study of Community Property Systems, 21 Temple L.Q. 235, 252 (1948).

Somewhat more recently, Professor Million has attempted to explain community property in common 
law terms. See Million, Community Property: A Guide for Lawyers and Students of Forty States, 19 Mo. L. 
Rev. 201, 210-11 (1954).

86. Some courts have simply applied the proper rules of choice of law. See People ex rel. Dunbar v. 
Bejarano, 145 Colo. 304, 308, 358 P.2d 866, 868-69 (1961) (wife's interest in husband's employee 
retirement benefits accumulated in community property states not subject to state inheritance tax); 
Wallack v. Wallack, 211 Ga. 745, 749, 88 S.E.2d 154, 157 (1955) (wife could sue former husband for 
partition and accounting of property acquired as community property, but now held as tenants in common 
because omitted from divorce decree); In re Estate of Perry, 480 S.W.2d 893, 896 (Mo. 1972) (wife entitled 
to share of personal property in Missouri because evidence insufficient to overcome presumption that 
property owned by Texas residents is community property); In re Estate of Warburg, 237 N.Y.S.2d 557, 
559, 38 Misc. 2d 997, 998 (1963) (children had no right under New York law to restitution by German 
government for confiscated community property because husband had left his interest to wife in will valid 
under German law).

Other courts have used the concept of a resulting or constructive trust. See note 140 infra. Compare 
Camara v. Camara, 330 So. 2d 818, 820 (Fla. Dist. Ct. App. 1976) (per curiam) (no resulting trust for wife 
in husband's moveables because property acquired after couple left Cuba and not paid for with community 
funds) and Quintana v. Ordono, 195 So. 2d 577, 580 (Fla. Dist. Ct. App. 1967) (resulting trust for wife in 
one-half interest of asset purchased with community funds but held in husband's name alone) and Stone v. 
Sample, 216 Miss. 287, 292, 62 So. 2d 307, 308 (1953) (same) with Edwards v. Edwards, 108 Okla. 93, 101, 
233 P. 477, 485 (1925) (constructive trust for wife when husband registered in his mother’s name without 
wife’s knowledge assets purchased with community funds). In the aftermath of Oklahoma’s brief 
imposition of community property law, however, the state supreme court misapplied community property 
principles to deny the establishment of a resulting trust. See Catron v. First Nat’l Bank & Trust Co., 434 
P.2d 263, 272 (Okla. 1967) (5-3) (no resulting trust for wife in assets held in husband's name because, inter 
alia, wife failed to preserve separate property and therefore could not meet resulting trust requirement of 
proving her contribution to consideration for acquisition).

87. 52 A.D.2d 1 15, 382 N.Y.S.2d 799 (1976).
88. Id. at 1 18, 382 N.Y.S.2d at 801. The court remanded the case for a determination of the effect, if any, 

on the parties’ rights of a purported separation agreement. Id.
The opinion in Stein-Sapir is particularly surprising in view of the same court’s dedication to the title 
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whether a New York court would recognize marital agreements providing for 
sharing of property, entered into in New York by New York domiciliaries.89

theory of property rights, which attributes ownership to the party in whose name title is held. In Wirth v. 
Wirth, 38 A.D.2d 611, 326 N.Y.S.2d 308 (1971) (mem.), the application of that principle resulted in 
judicial validation of what amounted to theft by the husband. There the court refused to establish a 
constructive trust for the benefit of the wife in savings earned by the husband and held in his name, 
although the couple was living on the wife’s earnings. See id. at 612, 326 N.Y.S.2d at 311; Bartke, Marital 
Property, supra note 1, at 73-74 n.153.

89. At least until the decision in Stein-Sapir, New York, like other common law jurisdictions, displayed 
a preference for applying its own law rather than the law of community property jurisdictions. In Wyatt v. 
Fulrath, 16 N.Y.2d 169, 211 N.E.2d 637, 264 N.Y.S.2d 233 (1965), a suit between the personal 
representatives of the husband and the wife, the Court of Appeals addressed the question whether the 
community property law of Spain or the common law system of New York should determine the spouses’ 
respective property rights. Because of the political turmoil in Spain, the Duke and Duchess of Arion, who 
had never been to New York, transferred their personal property to New York banks for safekeeping. They 
signed the usual cards for joint accounts and powers of attorney for custodial accounts. The husband was 
the first to die, and the wife executed a will purporting to dispose of the entire property. The husband's 
personal representative claimed his community one-half interest. The majority of the court held that the 
parties had entered into a contract subjecting the property to the law of New York and that, therefore, the 
wife as the survivor was the sole owner of the entire interest. In a strong dissent Chief Judge Desmond 
pointed out that the Duke and Duchess had signed the documents only for the convenience of the banks, 
probably without any realization of any possible legal effects, and concluded that the law of the domicile 
should control their property interests. Cf. Re Allen’s Estate, [1945] 2 All E.R. 264 (Ch.) (husband 
domiciled in South Africa executed will in England and died a few days later; will construed under English 
law and wife put to election between her community interest and taking under the will, although no such 
election imposed under South African law). For a criticism of the case see 9 Conv. (n.s.) 102 (1945); 24 
Can. B. Rev. 238 (1946).

The dissenting opinion in Janke v. Janke, 47 A.D.2d 445, 366 N.Y.S.2d 910 (1975), affd mem., 39 
N.Y.2d 786, 350 N.E.2d 617, 385 N.Y.S.2d 286 (1976), indicates that some New York judges remain 
vehemently opposed to community property. In this case the former wife claimed one-half partnership 
interest in a restaurant-tavern, and the majority found for her on overwhelming evidence. The dissenting 
judge was shocked, particularly because in his opinion, ”[i]n effect the majority have formulated a 
community property rule for this plaintiff and it is a community property rule with a vengeance, for she has 
received not only a half interest in her husband's property but alimony also by virtue of a prior divorce 
decree." 47 A.D.2d at 452, 366 N.Y.S.2d at 917-18 (Simmons, J., dissenting) (emphasis supplied).

90. 8 U.L.A. 61 (West 1972).
91. See Colo. Rev. Stat. §§ 15-20-101 to -111 (1973); Hawaii Rev. Stat. §§ 510-21 to -30 (1976); 

Ky. Rev. Stat. Ann. §§ 391.210-.260 (Bobbs-Merrill Supp. 1976); Mich. Comp. Laws Ann. 
§§ 557.261-.271 (West Cum. Supp. 1978); Or. Rev. Stat. §§ 112.705-.775 (1977).

The small number of enacting states may be partly accounted for by the reluctance of the bar to accept 
community property concepts. Thus Professor Mary Moers Wenig informs me that when she requested the 
Executive Committee of the Estates and Trusts Section of the New York State Bar Association to withdraw 
its opposition to the enactment of the Act, she was told by the chairman, “Mary what you’re trying to do is 
bring in community property by the back door." Letter from Mary Moers Wenig to Richard W. Bartke 
(Sept. 21, 1978) (copy on file at Georgetown Law Journal).

92. The prefatory note to the Act states:

This Act has a very limited scope. If enacted by a common law state, it will only define the 
dispositive rights, at death, of a married person as to his interests at death in property “subject 
to the Act” and is limited to real property, located in the enacting state, and personal property 
of a person domiciled in the enacting state. The purpose of the Act is to preserve the rights of 

Second, in order to solve prospectively some of these problems of the 
interpretation of community property rules in common law states, the 
commissioners on uniform state laws promulgated in 1971 the Uniform 
Disposition of Community Property Rights at Death Act,90 which has been 
enacted in several states.91 Although the scope of the statute is narrow,92 it 
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does indicate a legislative recognition of community property rights. Whether 
courts in the enacting states will use this statute by analogy to decide tax 
issues remains to be seen.

Third, a number of common law states have recently amended their 
statutes governing property division upon divorce in order to introduce the 
concept of “marital property.”93 As a result, commentators and some courts 
are beginning to look to community property law for guidance and models. 
Thus in a recent Michigan divorce case the question arose whether military 
retirement pay was a marital asset subject to division upon divorce.94 The 
court answered in the affirmative, citing cases from community property 
states.95 Some commentators have gone even further. For instance, Mr. 
Kalcheim has discussed the strong similarity between the new Illinois 
Marriage and Dissolution of Marriage Act and community property.96 
Professor Krauskopf has noted with approval the Missouri courts’ applica
tion of community property concepts as guides in determining the nature of 
marital property upon divorce,97 and Professor Power has taken the next 
logical step, urging the Missouri legislature to extend the marital property 
concept to distributions upon death as well.98

each spouse in property which was community property prior to the change of domicile, as 
well as in property substituted therefor where the spouses have not indicated an intention to 
sever or alter their “community” rights ....

It is intended to have no effect on the rights of creditors who become such before the death 
of a spouse; neither does it affect the rights of the spouses or other persons prior to the death 
of a spouse. While problems may arise prior to the death of a spouse they are believed to be of 
relatively less importance than the delineation of dispositive rights (and the correlative effect 
on planning of estates) ....

8 U.L.A. 61, 61 (West 1972).
The limited effect of the Act is even more apparent in section 4, which reads in part as follows:

Neither the personal representative nor the court in which the decedent’s estate is being 
administered has the duty to discover or attempt to discover whether property held by the 
decedent is property to which this Act applies, unless a written demand is made by the 
surviving spouse or the spouse's successor in interest.

Id. at 69 (emphasis supplied). This provision is startling considering that one of the principal duties of a 
personal representative is to identify the property of the decedent for succession and tax purposes. It would 
seem incumbent on the personal representative, therefore, to determine whether the decedent owned the 
property or whether his or her spouse had an interest therein.

93. See Bartke, Marital Property, supra note 1, at 66 n. 111. Since that listing as of July 1976, at least one 
more state has adopted the concept. See III. Ann. Stat. ch. 40, § 503 (Smith-Hurd Supp. 1978).

94. Chisnell v. Chisnell, 82 Mich. App. 699, 701, 267 N.W.2d 155, 157 (1978). The controlling statute 
was Mich. Comp. Laws Ann. § 552.19 (Supp. 1978). Cf. Hutchins v. Hutchins, 71 Mich. App. 361, 371, 
248 N.W.2d 272, 273-77 (1976) (retirement pay of a state trooper considered marital property); Miller v. 
Miller, 83 Mich. App. 672, 675 & n.2, 269 N.W.2d 264, 265 & n.2 (1978) (pension interests are marital 
property, but must have reasonably ascertainable value at time of distribution; no reliance on community 
property concepts).

95. The court cited and relied on cases from California, Idaho, New Mexico, Texas, and Washington. 
See Chisnell v. Chisnell, 82 Mich. App. at 702-03, 267 N.W.2d at 157.

96. See Kalcheim, Marital Property, Tax Ramifications, and Maintenance: Practice under the Illinois 
Marriage and Dissolution of Marriage Act—A Comparative Study, 66 III. B.J. 324, 388 (1978).

97. See Krauskopf, Marital Property at Marriage Dissolution, 43 Mo. L. Rev. 157 (1978) [hereinafter 
Krauskopf, Marital Property], This article contrasts with her earlier discussion of the same statute, written 
before state courts had interpreted the act. See Krauskopf, A Theory for “Just" Division of Marital Property 
in Missouri, 41 Mo. L. Rev. 165 (1976).

98. See Power, Well Begun is Half Done: Community Property for Missouri, 21 St. Louis U. L.J. 308
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Finally, Wisconsin is actively working on a draft bill that would introduce 
a true form of community property into the state." Although the term 
“community property” is not used, the substance and concepts of community 
property, including the Spanish rule that income from the separate property is 
jointly owned, are present.99 100 This sudden willingness to look to community 
property concepts for guidance is very encouraging.

(1977).
99. As of this writing, the latest version is the August 1978 tentative draft, which is not complete. See 

Letter from June Weisberger to Richard W. Bartke (Sept. 21, 1978) (copy on file at Georgetown Law 
Journal). Professor Weisberger is the chief reporter for the project.

lOO.See tj 000.31 of the August 1978 draft (copy on file at Georgetown Law Journal).The term used is 
“marital partnership property."

101. In a comparable situation the Oregon Supreme Court refused to impress a constructive trust in 
favor of a wife who contributed materially to the economic success of the marriage. Its rationale was that 
“to embrace the principle urged by plaintiff would, in effect, be writing a community property law by 
judicial fiat.” Jennings v. Conn, 194 Or. 686, 690, 243 P.2d 1080, 1082 (1952); cf. Comment, Oregon 
Marital Property Laws: Can Both Separation and Equality be Achieved?, 57 Or. L. Rev. 152 (1977) 
(advocating reform of common law system or adoption of community property in Oregon to equalize 
positions of spouses).

102. 1 hardly imagine that the use of such agreements in Colorado is accidental. See People ex rel. 
Dunbar v. Bejarano, 145 Colo. 304, 308, 358 P.2d 866, 868-69 (1961) (wife’s interest in husband’s 
retirement benefits accumulated in community property state not subject to inheritance tax); cf. In re 
Question Submitted by the United States Dist. Ct., 184 Colo. 1, 4, 517 P.2d 1331, 1332 (1974) (wife 
acquires vested interest in husband’s property upon filing of dissolution action).

103. Recent commentators have stated:

This brief discussion may throw some light on the reception that the courts 
of a given common law jurisdiction are likely to accord any attempt to create 
by contract the equivalent of a community regime. Those jurisdictions that 
have, in effect, refused to recognize community property imposed by the law 
of a sister state are less likely to honor such a contract101 than those states that 
have fully recognized community property rights.102 Similarly, with respect to 
state legislatures, the states that have been hospitable to community property 
are more likely to enact legislation establishing a statutory framework for a 
conventional community than those states that have been hostile to communi
ty property in general.

III. Marital Sharing Without an Enabling Statute

The sharing of marital property in a common law state can be accom
plished either through the adoption of such a system by a contract between 
the spouses or through the election of a conventional community under an 
appropriate enabling statute. In order to evaluate the feasibility of the 
contractual approach, we must look briefly at the history of antenuptial 
agreements. We will then consider the particular provisions that such a 
contract should include. The statutory approach will be discussed in part IV.

A. THE HISTORY OF ANTENUPTIAL AGREEMENTS

At common law the concept of unity of married persons made a contract 
between spouses impossible.103 The English aristocracy of the eighteenth and 
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early nineteenth centuries surmounted this problem, however, through the 
marriage settlement.104 This agreement created an integrated scheme govern
ing the spouses’ property during marriage and provided for the disposition of 
property at death. The marriage settlement often gave the wife rights and 
powers denied her by the common law,105 and was fully enforceable in 
equity.106

At common law, a husband and wife were considered to be one upon marriage. Since 
contracts require two or more parties, a contract between spouses was a legal impossibility. 
Beginning with the Married Women's Property Acts in the nineteenth century, women were 
granted the limited power to contract. Ultimately, prenuptial and postnuptial contracts 
between husbands and wives became widely accepted.

King & Firestone, Antenuptial Contract: A Useful Alternative, 4 U. San Fern. V. L. Rev. 249, 252-53 
(1975).

The classical formulation of the alleged unity of husbands and wives can be found in the Commentaries 
of Sir William Blackstone: “By marriage, the husband and wife are one person in law: that is, the very being 
or legal existence of the woman is suspended during the marriage, or at least is incorporated and 
consolidated into that of the husband . ...” 1 Blackstone, Commentaries *442. The Ontario 
legislature found it necessary in 1975 to abolish by statute this concept of spousal unity. See The Family 
Law Reform Act 1975, Ont. Stat. 1975, c. 41, § 1(1).

104. See A. Dicey, Lectures on the Relation Between Law and Opinion in England 383 (2d 
ed. 1914); Ontario Law Reform Commission Report on Family Law, Part IV, Family 
Property Law 18-19 (1974); Hahlo, Matrimonial Property Regimes: Yesterday, Today and Tomorrow. 11 
Osgood Hall L.J. 455, 463-64 (1973); Johnston, supra note 5, at 1052-56.

105. See Duke of Marlborough v. Lord Goldolphin, 28 Eng. Rep. 41 (Ch. 1750) (according to terms of 
marriage settlement with second husband, married woman permitted to exercise power of appointment 
granted to her by will of first husband over her equitable life estate).

106. See Countess of Sutherland v. Northmore, 21 Eng. Rep. 188 (Ch. 1729) (upholding power of wife 
under marriage settlement to exercise power of appointment and create equitable lien on realty); Duke of 
Marlborough v. Lord Godolphin, 28 Eng. Rep. 41 (Ch. 1750) (upholding remarried wife’s power of 
appointment).

107. See Klarman, Marital Agreements in Contemplation of Divorce, 10 U. Mich. J.L. Ref. 397, 398 
(1977); Comment, The Modern Theory and Practice of Antenuptial Agreements, 5 John Marshall J. 
Prac. & Proc. 179 (1971).

108. Comment, The Impact of the Revolution in Georgia's Divorce Law on Antenuptial Agreements, 11 
Ga. L. Rev. 406, 406 (1977); see Murphy, How to Use Antenuptial Agreements in Estate Planning, in 1 J.K. 
Lasser’s Estate Tax Techniques 47 (1973).

109. See Comment, Theory and Practice of Antenuptial Agreements, supra note 107, at 182-89. See also 
Comment, Georgia’s Divorce Law, supra note 108, at 408-09.

110. See Comment, Theory and Practice of Antenuptial Agreements, supra note 107, at 202-04; cf. King 
& Firestone, supra note 103, at 255-57 (need in society not only for marital contracts, but for “paramarital" 
contracts, when marriage is either not desired or not legally possible); Prager, Sharing Principles, supra 
note 9, at 15-16 (rising use of private agreements does not eliminate need for general principles of law).

Neither the marriage settlement nor the antenuptial agreement has ever 
been popular in this country.107 To the extent that the antenuptial contract 
has been used, it has been employed by “wealthy, well-advised spouses [as] a 
favored means of determining property distribution in the event of death or 
divorce.”108 Furthermore, because of the pernicious influence of the 
nonsystem of the Married Women’s Property Acts, most agreements in the 
past dealt with rights only upon dissolution, whether by death or divorce.109 
The existence and importance of property rights during the ongoing relation
ship were not mentioned and probably in many cases not appreciated. The 
most recent writings on the subject indicate that antenuptial agreements 
dealing with property rights should cover property arrangements both during 
and upon the dissolution of a marriage.110
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Similarly, the treatment of antenuptial contracts by the courts was very 
different in cases of dissolution upon death and divorce.111 By and large, 
agreements concerning common law or statutory rights on death have been 
upheld, generally as a means of settling potential property disputes or 
promoting domestic bliss.112 Most courts have not seemed unduly concerned 
with any contradiction between the antenuptial contract and the statutory 
provision of a minimum share of the deceased’s estate for the support of the 
survivor.113 But then most courts in common law states have also been 
tolerant of “the fraud on the forced share,”114 which permits those well 
advised to evade the statute at virtually no economic cost, generally by the 
creation of a revocable living trust for the benefit of a party other than the 
spouse.115

Antenuptial agreements with respect to property division upon divorce, 
however, usually have been held unenforceable as against public policy.116 
The reasons given run the full gamut from the assertion that the state’s 
interest in marriage prevents the enforcement of agreements that may 
facilitate dissolution, to the argument that if the provisions are generous they 
may serve as an inducement to divorce and if niggardly may cause a party to 
submit to indignity.117 Such arguments are inconsistent and increasingly out

111. Statutory provisions regarding disposition of property on death and on divorce were similarly 
bifurcated. Bartke, Marital Property, supra note 1, at 65-72.

Even some distinguished scholars still persist in viewing the two events as completely distinct and in no 
need of a uniform approach or solution. For example, so distinguished a property scholar as Professor 
Richard V. Wellman, the chief drafter of the Uniform Probate Code, in commenting on my contention that 
provisions for death and divorce should be integrated, stated that in his opinion the two were so dissimilar 
that he really could not see why any attempt to integrate them should be made. Remarks of Professor 
Richard V. Wellman, Panel Discussion of Property Rights, Marital and Nonmantal, Ninth Annual 
Conference on Women and the Law (Atlanta, Georgia, April 8, 1978) (no transcript of discussion 
available). Professor Power, commenting on this division in the law, has stated that “[sjince the legislature 
has moved in the realm of divorce, natural extension of the marital property concept leads to the realm of 
marriage dissolved by death. Indeed, there is incongruity in the law as it now exists. The sooner it is 
harmonized the better.” Power, supra note 98, at 316.

112. See Clark, Antenuptial Contracts, 50 U. Col. L. Rev. 141, 147 (1979); Klarman, supra note 107, at 
398; Comment, Theory and Practice of Antenuptial Agreements, supra note 107, at 180, 183.

113. See Bartke, Marital Property, supra note 1, at 69-71.
114. See Bonapart, Estate Planning and Women: Consciousness Raising for Estate Planners, in 

University of Miami Eighth Institute on Estate Planning 10-1, 10-2 (P. Heckerling ed. 1974); 
Schuyler, Revocable Trusts—Spouses, Creditors and Other Predators, id. at 13-1, 13-2 to-17.

115. See, e.g., Kerwin v. Donaghy, 317 Mass. 559, 566-73, 59 N.E.2d 299, 304-07 (1945) (trust assets 
excluded from estate and thereby from forced share disposition); Rose v. Rose, 300 Mich. 73, 74-80, 1 
N.W.2d 458, 459-61 (1942) (same); In re Jervzal's Estate, 269 Minn. 183, 186-96, 130 N.W.2d 473, 476-82 
(1964) (same); Smyth v. Cleveland Trust Co., 172 Ohio St. 489, 494-504, 179 N.E.2d 60, 64-70 (1961) 
(same). See also Haskell, The Premarital Estate Contract and Social Policy, 57 N. Car. L. Rev. 415 (1979).

Some commentators claim, however, that this problem is virtually nonexistent. Compare Plager, The 
Spouses' Nonbarrable Share: A Solution in Search of a Problem, 33 U. Chi. L. Rev. 681 (1966) with Bartke, 
Marital Property, supra note 1, at 70-71.

116. An authoritative example of this position is found in Restatement (Second) of Contracts: “A and B, 
who are about to be married, make an antenuptial agreement in which A promises that in case of divorce, 
he will settle $1,000,000 on B. A court may decide that, in view of the large sum promised, A’s promise 
tends to encourage divorce and is unenforceable on grounds of public policy." Restatement (Second) 
of Contracts § 332, Comment c, Illustration 5 (Tent. Draft No. 12, 1977); see Clark, supra note 112, at 
147-49; Klarman, supra note 107, at 397-98; Comment, Georgia's Divorce Law, supra note 108, at 418-22; 
Comment, Theory and Practice of Antenuptial Agreements, supra note 107, at 183-88.

117. See Clark, supra note 112, at 147-49; Klarman, supra note 107, at 397-98; Weitzman, Legal 
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of touch with reality.* 118 For example, the argument that generous provisions 
may induce the promisee to seek a divorce cuts both ways, for the promisor 
may shun divorce in order to avoid fulfilling the contractual obligations. 
Similarly, the continued insistence on the state’s interest in preserving the 
marriage is completely inconsistent with the recent rash of no-fault divorce 
statutes.

Regulation of Marriage: Tradition and Change, 62 Cal. L. Rev 1169, 1250-53 (1974); Comment, Georgia's 
Divorce Law, supra note 108, at 418-22; Comment, Theory and Practice of Antenuptial Agreements, supra 
note 107, at 183-88.

118. See Report on Marital Contracts, prepared by the Yale Legislative Services for the Task Force on 
Revision of Family Law of the Connecticut Permanent Commission on the Status of Women (July 1976) 
(unpublished) (copy on file at Georgetown Law Journal) [hereinafter Report on Marital Contracts],

119. See Clark, supra note 112, at 149, 151; Klarman, supra note 107, at 399-403. But see Connolly v. 
Connolly, 270 N.W.2d 44 (S.D. 1978). There the court refused to uphold an antenuptial agreement in 
which the spouses relinquished support rights. The court reviewed recent cases in other jurisdictions that 
had analyzed such agreements in terms of their fairness and full disclosure to both parties, but refused to 
follow them on traditional public policy grounds. Id. at 46.

120. One of the first decisions to establish this test was handed down in a common law state. See Posner 
v. Posner, 233 So. 2d 381, 382-86 (Fla. 1970) (antenuptial contract setting alimony terms upheld in divorce 
proceeding as not against public policy per se, but subject to fairness and full disclosure test). Community 
property states have followed suit. See Friedlander v. Friedlander, 80 Wash. 2d 293, 298-304, 494 P.2d 202, 
212-15 (1972) (antenuptial agreement identifying separate property void not on public policy grounds, but 
because of husband’s failure to prove fairness and full disclosure); cf. In re Estate of Harber, 104 Ariz. 79, 
84-89, 449 P.2d 7, 13 (1969) (postnuptial agreement identifying husband's separate property invalid 
because husband’s executors failed to prove fairness); Hamlin v. Merlino, 44 Wash. 2d 851, 863-67, 272 
P.2d 125, 131-33 (1954) (antenuptial contract regarding husband’s separate property successfully 
challenged by wife's personal representative because husband failed to prove full understanding, fairness, 
and voluntariness). See generally Comment, Antenuptial and Postnuptial Contracts in Washington, 54 
Wash. L. Rev. 135, 148-58 (1978).

121. 17 Cal. 3d 342, 551 P.2d 323, 131 Cal. Rptr. 3 (1976). See Branca & Steinberg, Antenuptial 
Agreements Under California Law: An Examination of the Current Law and In re Marriage of Dawley, 11 
U.S.F. L. Rev. 317 (1977).

122. The parties cohabited for some three years until the woman discovered she was pregnant. Fearful 
that the woman would lose her job, the parties decided that a “temporary” marriage would solve their 
problems. They executed an antenuptial agreement on the full understanding that their union was not to be 
a permanent one. 17 Cal. 3d at 346-49, 551 P.2d at 325-27, 131 Cal. Rptr. at 5-7.

123. Id. at 352, 551 P.2d at 329, 131 Cal. Rptr. at 9.

Recently, however, courts in several jurisdictions, both community and 
common law, have begun to reevaluate the validity of such agreements.119 
Rather than holding antenuptial agreements invalid as a matter of law, they 
have assumed that parties about to be married stand in a fiduciary relation
ship to each other and have placed on the party seeking to uphold the 
contract, usually the husband, the burden of proving that the contract is fair 
and that at the time of contracting the parties fully disclosed the implications 
of the contract and their respective financial conditions.120

The California Supreme Court appears to have gone further than any other 
court in upholding antenuptial agreements governing property division upon 
divorce. In In re Marriage of Dawley,121 an antenuptial agreement was 
enforced even though the parties had contemplated only a temporary rather 
than a permanent marriage.122 The court held that only a contract that 
actively encouraged, rather than merely facilitated, dissolution of marriage 
violates public policy.123 This holding strikes at the very foundation of the 
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traditional objection that antenuptial agreements defining the rights of the 
parties on divorce weaken the permanence of the union.124

124. See Report on Marital Contracts, supra note 118, at 16-53.
125. Professor Glendon has mentioned this approach, without elaboration. See Glendon, Is There a 

Future for Separate Property? 8 Fam. L.Q. 315, 326 (1974). A practitioner has recommended the use of a 
joint tenancy agreement for tangible personal property. See Cantwell, House and Home—Some Estate 
Planning Architecture for the Family Dwelling and Its Contents, in University of Miami Sixth 
Institute on Estate Planning 17-1, 17-5 (1972).

126. See Weitzman, supra note 117, at 1250-53.

The recent changes in the attitude of courts in common law states toward 
the validity of antenuptial agreements indicate that it may be feasible to 
establish a property sharing arrangement by agreement between the spouses 
without the support of a statute. Because most states have not yet reappraised 
their positions, however, it is difficult to predict the receptivity of many 
jurisdictions to such contracts.

B. THE MARITAL SHARING AGREEMENT

Assuming that the common law jurisdiction in question would honor a 
marital property sharing agreement, let us now turn to the provisions that 
should be included in an agreement establishing a system approximating a 
conventional community without the aid of a statute.125 This section will 
explore the issues from three distinct, although interrelated, perspectives. It 
will first address the question whether the contract is enforceable between the 
parties. It will then examine possible methods of sharing and forms of co- 
ownership under the agreement. Finally, it will consider the relations between 
the marital partners and third parties.

Enforceability Between The Partners

Such an agreement would, presumably, start with mutual promises that the 
parties would own jointly and equally certain kinds of acquisitions. The 
parties would be free to make the sharing either extensive or narrow. At one 
extreme would be a universal community: joint ownership of all assets 
whether owned before marriage or acquired thereafter by whatever means, 
including gifts and inheritances. At the other extreme would be an agreement 
that only certain assets, defined either in terms of characteristics or mode of 
acquisition, would be the property of both. The agreement could provide that 
the sharing was to be automatic, in other words, that as soon as an asset was 
acquired, irrespective of the state of the title, it would belong to both spouses. 
On the other hand, the contract could call for affirmative acts of one or both 
spouses to make an asset joint property and an asset would not be joint 
property, even between the parties, until they had complied with such 
formalities. In either event, good drafting would require that the details and 
mechanics of the agreement be spelled out unambiguously.126

The parties should also agree on their mutual responsibilities with respect 
to debts. They could agree that all debts should be the joint and equal 
responsibility of both, that the one incurring the obligation should be solely 
liable for it, or that certain defined debts should be the joint obligation of 
both, whereas other obligations should remain the sole liability of the one 
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incurring them. The parties should also provide for a method of adjusting 
their accounts between themselves.127

127. Such a provision is very important in those situations in which the rights and obligations of the 
parties inter sese differ from the rights of creditors, and when creditors satisfy their claims from a different 
fund or property item than the agreement of the parties would indicate.

128. There is precedent for actions between spouses during marriage. See Wilcox v. Wilcox, 21 Cal. 
App. 3d 457, 459, 98 Cal. Rptr. 319, 320 (1971) (husband sued wife to recover $30,000 of community 
property funds; trial court's dismissal of action reversed by court of appeals); Branscombe v. Branscombe, 
9 N.B.2d 524 (1974) (husband sued wife for accounting and declaration of trust; motion to dismiss for 
failure to state cause of action denied).

129. This position is taken by Professor Weitzman, who suggests arbitration or marriage counseling. See 
Weitzman, supra note 117, at 1270.

130. Cf. Bartke, Yours, Mine and Ours—Separate Title and Community Funds, supra note 22, at 412-13 
(discussing point in context of adjudication of property rights in ongoing relationship). Professor Younger 
seems to agree with me in favoring the right of spouses to bring actions regarding property rights against 
each other during marriage. See Younger, Louisiana Wives: Law Reform to Their Rescue, 48 Tul. L. Rev. 
567, 588 (1974).

Once the parties have settled the issue of what is to be shared, they should 
consider and agree upon their respective management powers. This determi
nation is particularly important when the form of the title to property 
contradicts the property rights established under the agreement. The parties 
should also reach an understanding regarding the right of either or both to 
make unilateral gifts of the joint property.

Finally, if the parties so intend, as they usually would, the agreement 
should make clear that it is to govern the respective rights and obligations of 
the parties not only during the marital relationship, but also upon dissolution, 
either by death or divorce. In the case of death the agreement should provide 
that the property rights under the agreement are in lieu of statutory rights, 
such as forced share, dower, or curtesy. The agreement should also specify the 
parties’ respective rights of testamentary disposition. In the case of divorce 
the contract would presumably provide that it is to govern the property rights 
of the parties. The parties might couple this clause with provisions delimiting 
support obligations of the former spouses, both inter sese and with respect to 
children.

This outline raises a series of problems and questions, the answers to which 
are at best tentative and which depend, in most cases, on the law, or absence 
thereof, in the individual jurisdictions involved. The first issue is the extent to 
which such an agreement would be judicially enforceable during the con
tinuation of the marriage.128 More specifically, would a court at the instance 
of one of the spouses decree specific performance or issue a declaratory 
judgment? Although this question may be purely academic because a 
marriage that requires judicial intervention is usually heading for divorce,1291 
do not believe this assertion to be true.130 In fact, the ideal vehicle for testing 
the validity of such an agreement may be a suit for a declaratory judgment 
and specific performance in a calm atmosphere, rather than a divorce 
proceeding in the atmosphere of emotional bitterness resulting from a marital 
breakdown.

Rather than taking an a priori and doctrinaire position on the validity of 
such agreements, courts should scrutinize them for fairness, full disclosure, 
adequate information, and advice concerning the consequences. Furthermore, 
the parties should be considered fiduciaries, not as individuals dealing at 
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arm’s length, 131 If an agreement meets these standards, the courts should 
enforce it even during the course of the parties’ relationship.

131. See note 120 supra and accompaning text.
132. See Comment, Georgia's Divorce Law. supra note 108, at 409 n.16.
133. See 1 W. Bowe & D. Parker: Page on the Law of Wills 431-550 (rev. ed. I960).
134. See notes 153-56 & 300-04 infra and accompanying text.
135. See notes 116-18 supra and accompanying text.
136. See notes 120 & 131 supra and accompanying text.
137. See notes 78-124 supra and accompanying text.
138. Initially, courts in common law states refused to recognize community property and treated it like 

property held by tenancy in common or in a resulting or constructive trust. Professor Marsh, writing in 
1952, argued that a tenancy in common was not a satisfactory equivalent. Some of the arguments advanced 
by Professor Marsh have lost persuasiveness, however, as a result of the recent statutory changes in the 
management powers of spouses. See Marsh, supra note 13, at 239-44. See also Cantwell, supra note 125, 
H 72.1719, at 17-14 to-15.

In most cases, however, the validity of an agreement will be tested on 
dissolution. In the case of death, if the court finds the agreement valid, it is 
likely to give effect to any provisions waiving the statutory rights of the 
survivor.132 If the agreement also imposes limitations on the testamentary 
powers of the deceased for the benefit of the survivor a court would probably 
enforce the agreement as a contract to make a will.133 The problems of 
enforceability by the successors of the deceased will be discussed below.134

More serious problems of enforceability arise in connection with divorce. 
In those jurisdictions that consider antenuptial agreements contemplating 
divorce to be against public policy, the provisions regarding property division 
upon divorce would not, of course, be enforced.135 In fact, a court might say 
that the clause invalidates the entire agreement. Consequently, one of the 
important purposes for entering into the contract in the first place would be 
thwarted. In those jurisdictions that have begun to reevaluate their positions 
on the validity of antenuptial agreements, the agreement should be enforce
able if it meets the criteria of fairness and full disclosure set out above.136

As A Form Of Joint Ownership

If a couple in a common law state wishes to make an agreement for marital 
sharing of property, two alternative methods of sharing are available. Either 
they can provide for automatic sharing of income and assets, or they can 
provide for sharing of only specific assets.

An agreement for automatic sharing raises serious questions of interpreta
tion in a common law jurisdiction. Because of their frequent hostility to both 
community property and antenuptial agreements, courts in common law 
states are unlikely to approve the contractual establishment of a true form of 
community property.137 Nevertheless, if a couple in a common law state 
enters into an agreement for automatic sharing of property, the courts should 
interpret the agreement in a way that carries out the intent of the parties 
within common law forms of co-ownership. The court’s determination may 
vary depending on whether or not the assets are registered and whether the 
form of title comports with the provisions of the agreement.

For the multitude of assets that are not formally registered, courts could 
easily utilize the concept of tenancy in common as the nearest common law 
approximation of community property.138 Tenancy in common is preferable 
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to other forms of concurrent ownership because it does not have the incident 
of survivorship, which is alien to community property. Depending on state 
law, however, the parties would be free to hold specific items in joint tenancy 
or tenancy by the entirety.139 If the form of co-ownership does not comply 
with the express provisions of the agreement, but there is clear evidence that 
the title was registered in this way by mutual consent, the court should 
conclude that there was an amendment implied in fact with respect to the 
particular assets.

139. See generally 4A R. Powell, The Law oe Real Property 601-14, at 597-662 (tenancy in 
common), 615-19, at 663-82.8 (joint tenancy), 620-24.1, at 683-712.4 (tenancy by the entirety) (rev. 
ed. 1977); Comment, Control of Family Assets in Missouri, 43 U.M.K.C. L. Rev. 360 (1975).

140. Technically, a resulting trust arises when one spouse registers title in his or her own name with the 
express or implied consent of the other. A constructive trust arises when such registration is accomplished 
without the knowledge or agreement of the other. Compare Quintana v. Ordono, 195 So. 2d 577, 580 (Fla. 
Dist. Ct. App. 1967) (husband held resulting trustee for wife of one-half interest in asset purchased with 
community funds, but registered tn his name alone) and Stone v. Sample, 216 Miss. 287, 292, 62 So. 2d 307, 
308 (1953) (same; wife held taxable on income from her one-half share) with Edwards v. Edwards, 108 
Okla. 93, 101, 233 P. 477, 485 (1925) (husband held constructive trustee for wife when he registered in his 
mother's name, without wife’s knowledge, assets purchased with community funds). See generally G. 
Bogert, The Law of Trusts and Trustees §§ 459-60, at 698-728 (rev. 2d ed. 1977 & Supp. 1978); 5 
A. Scott, The Law of Trusts §§ 440, 440.1, at 3308-17 (3d ed. 1967 & Supp. 1978); Restatement 
(Second) of Trusts § 440 (1959).

141. See generally G. Bogert, supra note 140, §§ 887, 891-92, at 147-57, 173-76; 4 A. Scott, supra 
note 140, §§ 288-89, at 2365-70.

142. See generally G. Bogert, supra note 140, § 881, at 111-23; Restatement (Second) of Trusts 
§§ 284, 459 (1959).

143. See Glendon, supra note 125, at 325-27; Wenig, supra note 35, at 520, 560-61; Wenig, Sex, Property 
and Probate, 9 Real Prop., Prob. & Tr. J. 642, 650-52 & nn.44-52 (1974). See also Merritt, Changing 
Marital Rights and Duties by Contract: Legal Obstacles in North Carolina, 13 Wake Forest L. Rev. 85, 
95-96 & nn.61-67, 103-04(1977).

144. In some states, such as Michigan, holding property in tenancy by the entirety may insulate couples 
from the claims of creditors. See Cole v. Cardozo, 441 F.2d 1337, 1343 (6th Cir. 1971) (couple entitled to

With respect to any assets acquired with common funds and registered in 
the name of only one spouse, the courts are likely to interpret the transaction 
in accordance with equitable concepts of resulting or constructive trusts.140 
Because under the parties’ agreement one-half of the funds used to acquire the 
asset belonged to each spouse, the spouse in whose name title is registered is 
held by operation of law to be a trustee of one-half the property for his or her 
spouse. This approach permits the courts to do justice between the parties and 
to enforce the rights of the spouse whose name does not appear of record 
against anyone who takes the property with notice of the trust or without 
consideration.141 Of course, the trust does not protect the spouse whose name 
does not appear of record against bona fide purchasers or encumbrancers.142

As an alternative to an agreement for automatic sharing, the parties may 
provide that all or certain assets shall be registered and held in one of the 
recognized forms of common law joint ownership. This variant has certain 
distinct advantages but also many grave disadvantages.143

The advantages are obvious. Unlike an automatic sharing agreement, this 
arrangement presents no problems of interpretation for the courts. The main 
body of property law of the jurisdiction will define the respective rights and 
duties of the parties. The title of both is of record and notice thereof is given to 
the world.144 A most important consideration in many states is that this 
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arrangement is likely to escape the taint of illegality as made in contemplation 
of divorce.145 Finally, the arrangement is very flexible, permitting the partners 
any degree of sharing, which, as time goes on, may be expanded or contracted 
by mutual oral consent to the addition or withdrawal of property.

have declared null and void federal tax lien against husband only on home owned as tenants by entirety).
Joint ownership may also provide state inheritance tax advantages. See In re Renz Estate, 338 Mich. 

347, 359, 61 N.W.2d 148, 153 (1953) (money in joint bank account not subject to Michigan inheritance 
tax).

If someone gives property to a husband and wife as tenants by the entirety and the wife has no 
enforceable interest in income from the property under state law, her interest is a future interest that does 
not qualify for the $3,000 annual gift exclusion under I.R.C. § 2503(b). Rev. Rul. 74-345, 1974-2 C.B. 323, 
324; see Kahn, Joint Tenancies and Tenancies by the Entirety in Michigan—Federal Gift Tax Considera
tions, 66 Mich. L. Rev. 431, 436, 440-50 (1968). The Michigan legislature recently amended its statute to 
grant the wife both joint control over and a right to income from property held in tenancy by the entirety, 
possibly to avoid the implications of the Revenue Ruling. See Mich. Comp. Laws Ann. § 557.71 (Supp. 
1978).

145. See Weitzman, supra note 117, at 1259, 1263-66; notes 116-24 supra and accompanying text.
146. An item by item agreement would require registering assets in conformity with the agreement and 

maintaining a detailed inventory of shared property with appropriate recitals signed by both spouses and 
deposited for safekeeping. See Cantwell, supra note 125, (i 72.1718-20, at 17-13 to-15.

147. This discussion omits secured creditors because the availability of adequate contractual remedies 
eliminates any need for statutory protection. By retaining a security interest in a specific item of property, a 
secured creditor will look primarily to this property for satisfaction of the claim. Furthermore, a secured 
creditor generally requires the joint and several liability of both spouses.

148. Cf. notes 290-92 infra and accompanying text.

The disadvantages of such an arrangement are less obvious but very 
serious. Grave problems of identification of ownership may arise in the case of 
valuable property for which there is no formal record of ownership. Although 
the problems are not insurmountable, the implementation of such an 
agreement requires cumbersome recordkeeping and constant policing, which 
few couples are willing to undertake.146 If one spouse has a change of heart, 
either party may procrastinate or simply refuse to cooperate in implementing 
the scheme.

Although weighing advantages against disadvantages involves individual 
value judgments, I am convinced that for the vast majority of couples the only 
efficient, if not feasible, method of sharing marital property is one that 
operates automatically and requires a minimum of attention.

With Respect To Third Parties

The preceding two sections have explored the effect of a sharing agreement 
on the spouses themselves. Although of major importance, this one- or at 
most two-dimensional approach is incomplete in a three-dimensional world. 
Married persons continually interact with others on an economic basis, and to 
a large extent the value of a marital sharing agreement will depend on the 
extent to which it will be enforceable with respect to various classes of third 
parties. This section will address some of the problems in this area.

Creditors. The discussion in this section focuses primarily on unsecured
creditors.147 It will treat such creditors generally and will not attempt to make 
distinctions between those who extended credit before and those who 
extended credit after the effective date of the agreement.148 It will also not 
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address the possible effects of certain doctrines, such as that of fraudulent 
conveyances, on the implementation of the agreement.

When the assets are registered in the names of both spouses in a form of co- 
ownership recognized in the jurisdiction involved and the title is a matter of 
public record, the state’s usual rules governing the rights of a creditor in 
jointly owned property would be applicable. That title was taken in the 
particular form as a result of a marital sharing agreement should be 
irrelevant. If the agreement called for handling debts in a fashion inconsistent 
with the rules applicable to the particular tenancy, the contractual provisions 
should have no effect on the rights of creditors, except in the unusual situation 
in which the creditors had full knowledge of the provisions prior to the 
extension of credit.149

149. Of course, should marital sharing agreements become widespread, there may come a point at which 
at least certain classes of creditors, in the regular course of business, would have to inquire about the 
presence or absence of an agreement and the content thereof, before granting charging privileges, extending 
credit cards, or making unsecured loans.

150. See generally 4A R. Powell, supra note 139, 51 627[1], at 759.1-.6 (summary of state rules 
regarding subjection of community assets to creditors' claims), 5 607, at 629-30 (rights of creditors of 
cotenants), 5 623, at 697-706.1 (state rules regarding creditors’ claims against tenants by the entirety). If 
the spouses are in bankruptcy proceedings, title to their assets may be vested in a trustee if expressly 
authorized under the Bankruptcy Act. Whether title to a specific asset vests in the trustee depends on the 
form of ownership of the asset, a question generally governed by state law. See 4A Collier on 
Bankruptcy 5 7O.O7[l], at 88 & n.7 (14th ed. 1975). Title may be transferred to the trustee, however, 
even if the assets in question could not be reached by creditors under state law. See id. at 89 & n.8.

151. See G. Bogert, supra note 140, § 881, at 111-23; Restatement (Second) of Trusts §§ 284, 
459 (1959).

152. Quebec requires that antenuptial agreements be registered in a provincial registry. See Que. Civ. 
Code art. 1266b (Y. Reynaud & J. Baudouin eds. 1974); Briere, Chroniques Regulieres—Regimes 
Matrimoniaux, 32 Revue du Barreau 270 (1972); Capparos, supra note 51, at 43-44 & nn.149-53.

The new Louisiana act, to go into effect in 1980, also has provisions for recording the parties’ 
agreements. 1978 La. Sess. Law Serv. Act No. 627 (West) (to be codified at La. Rev. Stat. Ann. 
§ 9:2831-56 (West)).

When the title to property is not held of record, the usual rules of the state 
should prevail, and the nondebtor spouse should be free to establish his or her 
property rights.150 This right, of course, would be qualified by the general 
rules of apparent authority, estoppel, notification, and misrepresentation.

Finally, when the title to certain assets is of record in the name of only one 
spouse, but the law of the jurisdiction imposes a resulting or constructive trust 
in favor of the other, the state law applicable to such trusts again should 
prevail.151 Issues such as notice, reliance, time of acquisition, and general 
expectations of creditors in the jurisdiction all should be relevant to the 
determination of the rights of the parties.

The rights of creditors would, of course, be qualified in those jurisdictions 
that either require the recording of antenuptial agreements or provide a 
voluntary machinery for recording or filing such contracts.152 If the recording 
statute imparts the quality of constructive notice to the filings, compliance 
with the statutory scheme should be given appropriate legal effect.

Devisees, legatees, heirs, and personal representatives. As in the prior
section dealing with creditors, the rights of the successors of a deceased 
spouse depend on the form in which the spouses hold title to property. If the 
form of title complies with the express provisions of the spouses’ marital 
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sharing agreement, or if the form of tenancy represents an amendment of the 
contract by mutual consent, the courts should simply carry out the express 
wishes of the parties regarding the disposition of the property. If the parties 
have failed to follow the contractual provisions, however, serious problems 
may arise.

When title is held of record in accordance with the spouses’ agreement, the 
type of tenancy there indicated should determine the disposition of the 
property at the death of the first spouse. In the case of tenancy in common, 
the deceased’s interest would be subject to probate and would descend either 
pursuant to the state statute of descent and distribution or in accordance with 
the provisions of a will. In the case of joint tenancy or tenancy by the 
entireties, the interest of the deceased would belong by operation of law to the 
survivor, qualified by specialized statutes such as the Uniform Simultaneous 
Death Act.153

153. Uniform Simultaneous Death Act § 3, 8 U.L.A. 617 (1972).
154. Disputes are likely if the spouse has died intestate and the laws of descent and distribution indicate 

an heir different from the agreement, or if the deceased left a will inconsistent with the survivorship 
consequences of the form of tenancy specified in the agreement.

155. See 3 A. Scott supra note 140, § 200.3, at 1646-47; Restatement (Second) of Trusts 
§ 407(2) & Comment e (1959).

156. See 3 A. Scott, supra note 140, § 200.3, at 1646-47; Restatement of Restitution § 149(2), at 
593 (1937).

If the parties have not complied with the terms of their agreement, 
however, the question arises whether the property provisions of the agreement 
are enforceable. One such situation occurs when the form of title is 
inconsistent with the agreement.154 If the assets in dispute are registered in the 
name of the survivor only, he or she may be deemed a resulting trustee of a 
one-half interest for the benefit of the deceased. The successors of the 
deceased should be able to establish the trust, or enforce it if it had been 
established previously, in essentially the same way the deceased could have 
established or enforced it.155 When the title is in the name of the decedent, the 
survivor should be able to establish and enforce the trust against the personal 
representative or successors of the deceased.156

If the form of title varies from the agreement, and there is evidence that 
title was taken in this form at the instance of one spouse without the 
knowledge or full understanding of the other, courts must be careful to arrive 
at an equitable result. For example, a couple may enter into a marital sharing 
agreement in a second marriage, to which one spouse, say the wife, brings 
children by a prior marriage. The agreement may provide that the spouses 
have freedom of testamentary disposition, except that upon the wife’s death 
her share of property held in tenancy in common shall go to her children. If 
the couple then takes title to property as joint tenants, a conflict arises 
between the nominal title in the spouses and the contract rights of the 
children. If the wife dies and the surviving husband is found to have created 
the inconsistent joint tenancy without the wife’s consent, the contract 
provisions benefiting her children should prevail. If the surviving husband 
shows that the wife arranged the joint tenancy without his knowledge, 
however, a court should hold that the wife exercised her right of testamentary 
disposition through a form of will substitute, and should estop her children to 
deny the validity of the husband's survivorship.



1158 The Georgetown Law Journal [Vol. 67:1131

The issue of the enforceability of the marital sharing agreement may also 
arise when the contract calls for affirmative acts to perfect the rights of the 
survivor, such as registering title in joint names, but these acts are never 
performed. If title were held for a long time in the name of only one spouse, in 
violation of the express provisions of the agreement, that spouse might argue 
that the parties had implicitly amended the agreement. Courts should be wary 
of accepting this reasoning, because certain persons might then be tempted to 
try to defeat the rights of their mates.

Taxing Authorities. To the extent that a marital sharing agreement
alters the property rights of the spouses, it can have significant income, gift, 
and estate tax consequences. Although the following discussion is concerned 
only with federal law, some of the comments will be pertinent to state tax 
problems.157

157. See Irish, A Common Law State Considers a Shift to Community Property, 5 Comm. Prop. J. 227, 
255-57 & nn.216-20 (1978) (tax consequences of antenuptial agreements under Wisconsin income, estate, 
and gift tax laws; proposals for reforms to reduce parties’ state tax liabilities). See also Note, Death 
Taxation in Oregon: The New Legislation, 12 Willamette L. Rev. 345 (1976).

158. See Rev. Rul. 77-359, 1977-2 C.B. 24, 24-25 (federal income and gift tax consequences of 
antenuptial agreement, valid under Washington law, changing status of spousal property from separate to 
community).

159. See I.R.C. §§ 6511(a), 6513(a). Under section 6511(a), a refund claim must be made within three 
years of the date the return was filed or within two years after the tax was paid, whichever is later; if no 
return was filed, the claim must be prosecuted within two years of the date the tax was paid. Section 
6513(a) starts the clock running, for section 6511(a) purposes, on the last day prescribed for filing or 
payment, even if the individual taxpayer filed or paid earlier. These two provisions, read together, create a 
three-year and nine-month period of limitation for estate tax overpayment claims. Section 6511(c)(1) 
permits gift tax refund claims to be filed up to six months after the expiration of any extension granted for 
payment of that tax. The statute of limitations is strictly applied, however, and no refund will be awarded if 
the claim is untimely. See First Nat’l Bank v. United States, 280 F.2d 818, 821 (Ct. Cl. 1960) (period of 
limitation cannot be waived either by the Service or the court); I.R.C. § 6514(a).

160. See I.R.C. §§ 6601, 6621 (interest on underpayment treated as part of total tax liability). In 
addition to the payment of interest, one or more civil penalties may be imposed. See I.R.C. § 6651(a)(2) 
(delinquency penalty); I.R.C. § 6653(a) (negligent or intentional disregard of rules and regulations but 
without intent to defraud); I.R.C. § 6653(b) (fraud). See generally Asimow, Civil Penalties for Inaccurate 
and Delinquent Tax Returns, 23 U.C.L.A. L. Rev. 637 (1976). The principal criminal sanctions appear in 
I.R.C. § 7201 (wilful attempt to evade or defeat tax) and I.R.C. § 7203 (wilful failure to file return). The 
latter is a misdemeanor punishable by a fine of not more than $10,000, imprisonment for not over one year, 
or both, plus costs of prosecution. Although wilful failure to file does not, standing alone, constitute fraud, 
violation of section 7203 is a factor entitled to be given “great weight” by a court determining whether the 
taxpayer has also violated section 7201. 10 J. Mertens, Law ot Federal Income Taxation § 55.10, 
at 47 & n.45. See also Tilzer, What Constitutes'Willfulness' in Criminal Prosecution for Nonpayment of 
Taxes, 47 J. Tax. 164 (1977).

The Internal Revenue Service will give a marital sharing agreement effect 
for tax purposes only if it is enforceable under state contract and property 
law.158 This position may pose serious problems for spouses and their advisors 
in those jurisdictions where the validity and enforceability of such agreements 
are in doubt. If the parties file appropriate tax returns and pay taxes on the 
assumption that their agreement is valid, but later discover it to be unen
forceable, they may find that the statute of limitations has run on claims for a 
refund.159 On the other hand, if they fail to file the necessary tax returns and 
the agreement is later ruled valid, they may face tax deficiencies, interest 
payments, additional civil penalties, and possible criminal prosecution.160
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Marital sharing agreements present several income tax issues. If the 
spouses have earned income or unearned income from separate property, they 
will be permitted to split the income only if they file a joint federal income tax 
return.161 Although income from investments purchased with common funds 
should be regarded as belonging one-half to each spouse for income tax 
purposes, the Internal Revenue Service has not ruled on this point.

Most of the spouses’ shared acquisitions are likely to be earnings of cash or 
cash equivalents. If there are interspousal transfers of assets, however, income 
tax issues relating to the proper allocation of both taxable gain and tax basis 
arise. In considering these issues it is critical to determine whether the 
interspousal asset transfer will be treated as a gift or as an exchange. The 
transfer will be considered a gift unless made for full consideration in “money 
or money’s worth.”162 The relinquishment of marital property rights, such as 
dower, curtesy, or forced share, will not be treated as full consideration.163 
The relinquishment of support rights, alone or together with marital property 
rights, may be treated, however, as a transfer for adequate consideration.164

161. Cf. Commissioner v. Harmon, 323 U.S. 44, 48 (1944) (no income-splitting privilege for couple 
electing conventional community property system); Rev. Rul. 77-359, 1977-2 C.B. 24, 25 (no income
splitting privilege for income from separate property if couple files separate return).

162. I.R.C. § 2512(b); see Herbert L. Damner, 3 T.C. 638, 641-42 (1944) (conversion of husband’s 
separate property into community property taxable gift to wife to extent of one-half value of separate 
property); Rev. Rul. 77-359, 1977-2 C.B. 24, 25 (gift tax applicable to conversion of separate into 
community property); Comment, Federal Tax Consequences of Antenuptial Contracts, 53 Wash. L. Rev. 
105, 107-09 (1977) (federal gift tax liabilities created by agreements transferring property for less than 
adequate consideration).

163. Section 2043(b) of the Internal Revenue Code specifically provides that the relinquishment of 
statutory marital property rights is not adequate consideration for estate tax purposes. Although Congress 
enacted no similar provision in the gift tax law, the Supreme Court has incorporated section 2043(b) into 
the gift tax statute. See Merrill v. Fahs, 324 U.S. 308, 313 (1945) (wife’s relinquishment in antenuptial 
agreement of all rights in husband’s estate except right to support not adequate consideration for gift tax 
purposes); cf. Estate of Sanford, 308 U.S. 39, 44 (1939) (estate and gift tax laws construed together); 
Commissioner v. Bristol, 121 F.2d 129, 134-36 (1st Cir. 1941) (Congress intended “consideration" to have 
similar construction in both estate and gift tax laws).

Release of “marital” rights is not adequate consideration because its monetary value is uncertain. 
Transfers in exchange for release of “marital” rights are gifts for gift tax purposes. See Treas. Reg. 
§ 25.2512-8 (1958) (relinquishment of marital rights not consideration because not reducible to monetary 
terms); cf. I.R.C. § 2516 (narrow exception created for transactions incident to divorce). Furthermore, the 
consideration must flow to the transferor spouse to be sufficient for gift tax purposes. See Commissioner v. 
Wemyss, 324 U.S. 303, 307-08 (1945) (wife’s relinquishment of trust income upon remarriage not adequate 
consideration because consideration flowed to donee spouse’s ex-husband, not to donor spouse).

164. This rule governing support rights has been defined largely in the context of divorce property 
settlements. See, e.g., E.T. 19, 1946-2 C.B. 166, 169 (support rights relinquished in divorce proceeding not 
among “other marital rights” within meaning of I.R.C. § 2043(b); right to support has calculable 
monetary equivalent); Rev. Rul. 60-160, 1960-1 C.B. 374 (release of support rights in divorce settlement 
constitutes adequate consideration for both estate and gift tax purposes); Rev. Rul. 68-379, 1968-2 C.B. 414 
(restates E.T. 19 but omits list of factors used to calculate value of support rights); cf. Estate of Robert 
Rodger Glen, 45 T.C. 323 (1966) (transfer incident to divorce was without adequate consideration because 
wife relinquished only right to one-third of husband’s personalty; alleged relinquishment of postdivorce 
support rights irrelevant because wife had no such rights under law of Scotland where decree obtained). See 
generally Young, Separation and Divorce and the Tax Laws: "Waltzes” and "Apache Dances,” 22 Tax 
Law. 551 (1969).

Whether the Internal Revenue Service would consider the relinquishment of support rights as adequate 
consideration for a transfer of assets in an ongoing marital relationship is uncertain. Cf. Dwight W. Ellis, 
Jr., 51 T.C. 182 (1968), affd per curiam, 437 F.2d 442 (9th Cir. 1971) (release of support rights in 
antenuptial agreement not adequate consideration if release void as against public policy under local law).
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If one spouse converts an asset from separate into jointly held property as a 
gift to the other, the transferor will realize no gain or loss.165 The transferor 
may have taxable gain, however, if the marital sharing agreement is construed 
as a transfer to the other spouse of a present property interest in what was the 
transferor’s sole property, in exchange for the transferee’s surrender of 
statutory or common law support rights.166 The transferee realizes no gain or 
loss on the surrender of these rights.167

165. A gift is not a taxable event to the donor because it is not a “sale or other disposition of property” 
within the meaning of I.R.C. § 1001(a).

166. Cf. Nelson A. Murray, [1978] T.C.M. (CCH) 1479, 1482 (under divorce settlement agreement 
husband transferred to wife one-half interest in residence and wife surrendered alimony rights; husband 
realized gain measured by difference between fair market value of one-half of residence at time of divorce 
and his basis in one-half interest).

167. See United States v. Davis, 370 U.S. 65, 73 n.7 (1962) (noting current IRS practice of treating 
release of marital rights in exchange for consideration as nontaxable event to releasing spouse).

168. See I.R.C. § 1015(a).
169. Farid-Es-Sultaneh v. Commissioner, 160 F.2d 812 (2d Cir. 1947); see I.R.C. § 1012(a); cf. Mary J. 

Murray, [1978] T.C.M. (CCH) 1483, 1485 (wife received in divorce settlement one-half interest in 
residence in exchange for relinquishment of alimony rights; her basis in interest held to be fair market value 
at time of divorce). See generally Murphy, supra note 108, at 66-66.2; Comment, supra note 162, at 114-15.

170. See Rev. Rul. 76-83, 1976-1 C.B. 213 (de minimis rule; net difference of $258 in value of 
community assets exchanged disregarded for federal gift tax purposes); Rev. Rul. 75-551, 1975-2 C.B. 378 
(no taxable gain or loss recognized by wife when stock re-registered by husband in accordance with state 
equal rights amendment equalizing interest of each spouse in New Mexico community property). But see 
Jean C. Carrieres, 64 T.C. 959 (1975), aff d per curiam, 552 F.2d 1350 (9th Cir. 1977), acq. in result 1976-2 
C.B. 1. In Carrieres, the husband received all the stock of a community business in a property settlement 
incident to divorce. Because the stock was worth considerably more than one-half the value of the 
community property, he made an equalizing payment to the wife out of funds from his separate property. 
The portion of stock exchanged for his interest in other community property was treated as a nontaxable 
division of community property. To the extent that he used his separate funds to purchase the wife's 
community interest in the stock, however, the wife was taxed on the gain she realized from the sale of her 
interest.

171. See generally Clark, supra note 112, at 157-59.
172. Cf. Lucas v. Earl, 281 U.S. Ill, 115 (1930) (agreement between spouses declaring all property to be 

held in joint tenancy ineffective to render one-half of income taxable to assignee).

The transferee’s basis in the asset must be determined in order to calculate 
gain or loss on any subsequent disposition. If the transfer is a gift, the 
transferee’s basis will be the same as the transferor’s.168 If the transferee 
relinquishes all marital property and support rights in consideration for the 
property, then the transferee will take as basis the fair market value of the 
property received.169

Property settlements accompanying divorce present special problems. 
When common property is divided approximately equally on divorce, even 
though distinct items are allocated to each spouse with possibly a small 
compensating payment from one spouse to the other, there should be no gain 
or loss recognized by either, and the basis of the property in the hands of 
either should be unchanged.170

It is well established that property transfers under marital agreements may 
have gift tax consequences.171 If the parties have unequal earnings or wealth, 
the gift tax effects under current law may discourage them from making the 
property sharing arrangements they may otherwise desire.

If the parties’ agreement provides for the sharing of income, the agreement 
probably would be considered an assignment by each spouse of one-half of his 
or her income to the other,172 and to the extent that the assignment lacked 
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consideration, it would be considered a taxable gift.173 174 175 Thus, if the spouses 
have equal earnings, there would be no gift. If the parties have unequal 
earnings, the net amount of the income transfers would be considered a gift 
from the higher-earning to the lower-earning spouse.'7-*  If only one spouse is 
the breadwinner, one-half his or her earnings would be a gift to the 
nonearning spouse. In the case of unequal earnings, the lower-earning or 
nonearning spouse could attempt to make the income transfer an exchange, 
rather than a taxable gift, by providing as consideration the relinquishment of 
any support rights under state law. Because most spouses are likely to reject 
that sacrifice, the taxpayers might concede that the net income transfer is a 
gift, but seek to reduce further the amount of the gift by subtracting the value 
of the net donor’s support obligations to the net donee. In those states that 
impose equal support obligations on both spouses, no such correction would 
be possible. In those jurisdictions that impose support obligations exclusively 
on the husband, if the husband is the higher-earning spouse, a support 
adjustment would be advantageous.175 The position of the Internal Revenue 
Service on these points is at best unpredictable.176

173. See notes 162-64 supra and accompanying text.
174. See I.R.C. § 2512(b) (amount of gift is difference between value of property transferred and value 

of consideration); cf. Rev. Rul. 76-83, 1976-1 C.B. 213 (de minimis rule). See generally Irish, supra note 
157, at 244 & n.134, 249 & n.175 (net difference computations).

The Internal Revenue Service has applied this “net difference” rule to conversions of assets from 
separate to community property. See Rev. Rul. 77-359, 1977-2 C.B. 24, 25 (conversion from separate to 
community property is gift of difference between value of previously separate property and value of 
community interest after conversion).

175. Such statutes may be unconstitutional. Cf. Orr v. Orr, 99 S. Ct. 1102, 1113 (1979) (declaring 
unconstitutional Alabama statute providing that husbands, but not wives, may be required to pay alimony 
on divorce).

176. Cf. notes 162-64 supra and accompanying text (relinquishment of support rights treated as 
adequate consideration).

177. See notes 162-64 supra and accompanying text.
178. See note 174 supra.
179. I.R.C. § 2512(a) (amount of gift is value of property “at the date of the gift"). See generally 

Comment, supra note 162, at 109 (factors determining effective date of gift).
180. Estate of Ira C. Copley, 15 T.C. 17 (1950), affd. 194 F.2d 364 (7th Cir. 1952), acq. in result, prior 

nonacq. withdrawn, 1965-2 C.B. 4.
181. Rev. Rul. 69-347, 1969-1 C.B. 227. Compare Lockard v. Commissioner, 166 F.2d 409 (1st Cir. 

1948), affg 7 T.C. 1151 (1946) (wife’s direction to trustee to continue paying husband income from 
irrevocable trust was taxable gift effective on date direction given to trustee; amount of gift was value of 
husband's right to receive lifetime annuity from trust) with Rev. Rul. 69-346, 1969-1 C.B. 227 (value of 
wife’s community interest in husband’s estate not determinable until husband’s death; transfer of wife’s 
interest to testamentary trust was gift effective on date of husband’s death, not on date agreement to 
transfer became enforceable). See generally Murphy, supra note 108, at 59-60.

If the parties’ agreement calls for the sharing of assets, any interspousal 
asset transfers that are considered to be gifts177 will have gift tax conse
quences. As in the case of earnings, if transfers of assets are mutual, only the 
net value will be considered a gift.178

The value of a gift is determined as of the date the gift is considered 
complete.179 When previously separate property converted from individual to 
joint ownership under the agreement is involved, the gift is complete as soon 
as the agreement becomes binding.180 If the agreement calls for future 
payments between the spouses and their value can now be reasonably 
estimated, the gift also occurs when the agreement becomes binding.181 When 
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the value of the gift cannot be reasonably estimated, however, the gift will be 
complete only when the item is actually acquired.182 Finally, when the parties 
are called upon to perform additional acts, such as the registration of the title 
in a particular form, the gift will ordinarily be considered complete when the 
requisite acts have been performed.183

182. See Rev. Rul. 69-346, 1969-1 C.B. 227 (gift effective on date its value could be determined). 
Another factor affecting future payments between the spouses is the requirement that the donor spouse 
must fully relinquish control for the gift to be complete for gift tax purposes. Retention of the power to 
revoke or alter the gift renders it incomplete and nontaxable. Treas. Reg. § 25.251 l-2(c)(1958).

183. A gift subject to a condition precedent is generally not taxable until the condition has occurred, 
particularly if satisfaction of the condition is entirely within the donor's control. See Cernen v. 
Commissioner, 1 T.C. 130 (1942) (transfer of stock to children conditioned on parent’s continued 
employment with corporation and on corporation’s achievement of specific debt/earnings levels; gifts 
incomplete until year in which conditions satisfied), acq. in result 1943-1 C.B. 10. See also William Black, 
27 T.C.M. (P-H) 1308, 1312 (1968) (gift incomplete when husband transferred bonds to wife on condition 
that she use them only in the event of his death; irrelevant that bonds were placed in safe deposit box to 
which husband had no access). But cf. Linwood A. Gagne, 16 T.C. 498 (1951) (charitable contribution 
made subject to donee’s compliance with conditions deductible in year donee agreed to comply rather than 
year in which conditions fulfilled). See generally Taylor & Schwartz, Tax Aspects of Marital Property 
Agreements, 7 Tax L. Rev. 19, 26-27 & nn.34-35 (1951). See also 2 H. Harris, Handling Federal 
Estate And Gift Taxes § 496, at 249 & n.63 (3d ed. 1978).

184. See
185. See
186. See
187. See
188. See
189. See
190. See

In addition to paying income tax on earned and unearned income and on 
gains from asset transfers, the spouses must also file a gift tax return reporting 
the net amount of the gifts of income and assets between them.184 The net 
value of the gifts, however, will not be necessarily subject to gift tax. In 
computing the amount of the year’s taxable gifts, the spouses will annually 
exclude the first $3,000 of net gifts.185 Any excess, up to $100,000, will not be 
taxable, but will reduce progressively the donor’s $100,000 gift tax marital 
deduction.186 The second $100,000 of gifts are fully taxable,187 but the donor 
can offset the tax due by gradually using up his or her $47,000 unified gift and 
estate tax credit.188 When the donor has made over $200,000 in gifts to his or 
her spouse and has exhausted the marital deduction and unified credit, one- 
half the value of additional gifts will be subject to gift tax.189

The spouses should carefully consider whether a marital sharing agreement 
is important enough to them to outweigh these potential adverse gift tax 
consequences. Although the deductions and credits are high enough that 
many couples would pay no tax for years, they may easily miss the eventual 
point at which gift tax does become payable. Moreover, to the extent that gift 
taxes are offset by the unified estate and gift tax credit, that credit will be 
unavailable to reduce estate taxes upon the donor spouse’s death.

Marital sharing agreements also raise estate tax questions. If the agreement 
is valid under state law, its provisions should determine what is included in 
the gross estate of the first spouse to die, because those provisions define the 
extent of the decedent’s interest in separate and jointly held property.190

The Internal Revenue Code dictates one exception to this rule: gifts made 
in contemplation of death may be included in the gross estate for estate tax 

i r c. 
I.R.C. 
I.R.C.
I.R.C.
I.R.C.
I.R.C.
I.R.C.

§§ 2501, 2512(b).
§ 2513(b).
§ 2523(a)(2)(A).
§ 2523(a)(2)(B)(ii). 
§§ 2010, 2505.
§ 2523(a)(2)(B).
§ 2033.



1979] Community Property 1163

purposes. For gifts effective prior to January 1, 1977, the statute provides a 
rebuttable presumption that any gift made within three years of death was 
made in contemplation of death; consequently, the value of the gift is included 
in the gross estate of the deceased donor.191 Gifts effective on or after January 
1, 1977, and made within three years of death are automatically considered to 
have been made in contemplation of death and are included in the gross 
estate.192 Therefore, if a party to a marital sharing agreement dies, the entire 
value of any assets or earnings that he or she acquired during the three years 
preceding death and converted to joint ownership would be included in his or 
her gross estate.

If the spouses hold property in joint tenancy or tenancy by the entirety, a 
special estate tax question arises upon the death of one spouse. If one spouse 
provides most or all of the consideration used to create an interest in property 
acquired after December 31, 1976 and held in tenancy by the entirety or joint 
tenancy with the other spouse, the donor spouse can elect to treat the creation 
of that joint tenancy as a taxable gift.193 If the donor spouse makes this 
election and the tenancy is a “qualified joint interest,” the gross estate of the 
deceased spouse includes one-half the value of the jointly held property, 
irrespective of the amount of consideration furnished by that spouse for the 
acquisition of the property.194 If the donor spouse does not make this election, 
the general rule is that the gross estate of the deceased spouse includes his or 
her proportional share of the property based on the amount of consideration 
that the deceased spouse provided for its purchase.195 The taxpayer might 
argue, however, that the marital sharing agreement should produce the same 
result as a legal community. Under that approach each spouse would be 
considered to have contributed one-half of the consideration for the jointly 
held property and the estate of the deceased would include one-half of the 
property, irrespective of the sequence of death or any election to treat the 
creation of the joint tenancy as a gift.196 Unfortunately, given the jealousness

191. See I.R.C. § 2035(a) (1954), as amended by Tax Reform Act of 1976, Pub. L. No. 94-455, 
§ 2001(a)(5), 90 Stat. 1848; Treas. Reg. § 2O.2O35-l(d) (1958).

192. See I.R.C. § 2035(a). Gifts not requiring filing of a gift tax return by reason of the $3,000 annual 
exclusion are also excluded here. I.R.C. § 2035(b)(2).

193. See I.R.C. § 2515.
194. See I.R.C. § 2040(b).
195. See I.R.C. § 2040(a).
196. Technically, the question is whether the transaction would come under the italicized portion of 

section § 2040(a) of the Internal Revenue Code:

The value of the gross estate shall include the value of all property to the extent of the interest 
therein held as joint tenants by the decedent and any other person, or as tenants by the 
entirety by the decedent and spouse .... except such part thereof as may be shown to have 
originally belonged to such other person and never to have been received or acquired by the 
latter from the decedent for less than an adequate and full consideration in money or money's 
worth . . . .

I.R.C. § 2040(a). See generally Wenig, Estate Taxation of Spouses' Jointly-Held Property, 3 Probate 
Notes 14 (1977); Wenig, The New Fractional Interest Rule for Spouses, Esi ., Gifts & Tr. J. (BNA) 4 
(March-April 1977); Wenig, Jointly Held Property (Paper Prepared for Meeting of Section of Real 
Property, Probate & Trust Law, American Bar Association) (Oct. 1978) (copy on file at Georgetown Law 
Journal).

Even if this argument does not succeed, couples who have already acquired jointly held property, but 
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of the Internal Revenue Service over the tax advantages of the legal 
community,'97 this position is unlikely to prevail.

The taxpayer, however, might be able to use Commissioner v. Harmon1™ 
offensively in another estate tax arena. Beginning in 1977, the estate of the 
deceased can deduct from the gross estate as a marital deduction the greater 
of $250,000 or one-half the value of the adjusted gross estate.* 197 198 199 If the estate of 
the deceased includes community property, the community property qualifies 
for the marital deduction only to the extent of the difference between the 
value of the surviving spouse’s share of the community property and the usual 
marital deduction of $250,000.200 If the Internal Revenue Service attempted 
to reduce the amount of the marital deduction by treating property under a 
marital sharing agreement as community property, the estate of the deceased 
could respond by arguing that because Harmon refused to consider a 
conventional community as community property for federal income tax 
purposes, property held jointly merely by the terms of a marital sharing 
agreement should not be considered community property for estate tax 
purposes, and the estate should therefore be entitled to claim the full, not the 
reduced, marital deduction.

wish to benefit from the fractional interest rule of section 2040(b) may sever their current joint interest, 
recreate it, and make a section 2515 gift tax election to bring the asset within the definition of a “qualified 
joint interest." See H. Rep. No. 1380, 94th Cong., 2d Sess. 20-21 (1976) (claim of title of property before 
creation of joint interest immaterial for purposes of application of section 2040(b)).

197. See Commissioner v. Harmon, 323 U.S. 44, 48 (1944) (no income-splitting privilege for couple 
electing conventional community); Rev. Rule 77-359, 1977-2 C.B. 24, 25 (no income-splitting privilege for 
income from separate property if spouses file separate returns).

198. 323 U.S 44 (1944).
199. See l.R.C. § 2056(c)(1)(A).
200. See l.R.C. §§ 2056(c)(1)(C), 2056(c)(2)(B).

Conclusions Regarding The Marital Sharing Agreement

This discussion of marital sharing agreements indicates that in many states 
there are too many unanswered questions to enable lawyers to give their 
clients reasonably effective advice. The uncertainty of this approach to 
marital sharing does not mean that couples should avoid it, but rather that 
they should enter it with caution. Indeed, it would be highly desirable to have 
test cases to resolve at least some of the uncertainties.

Even if this approach were well-defined, however, it would not achieve 
adequate results. Too few would undertake the burden of actually entering 
into comprehensive agreements, and those who most need protection would 
be least likely to do so. In addition, many agreements may be of inferior 
quality, creating more problems than they solve. Finally, the proliferation of 
differing contractual schemes may cause unnecessary difficulties for third 
parties and courts. Let us turn our attention, therefore, to the creation of a 
statutory framework for a conventional community.

IV. A Statutory Framework for a Conventional Community

In order to overcome the difficulties of establishing a contractual marital 
sharing agreement in common law states, this article proposes a statutory
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framework that would permit spouses to elect to combine their property. This 
model for a conventional community system is based primarily on the legal 
community regimes of the six states that have adopted a joint and several 
management scheme.201 In every instance the proposals represent my personal 
value judgments based in part on the experience of ten years of legal practice 
in a community property state, much of it in the area of estate planning.

201. The states are Arizona, California, Idaho, Nevada, New Mexico, and Washington. See note 39 
supra. Louisiana has amended its statute to provide for joint and several management, but the new 
provisions will not take effect until 1980. See 1978 La. Sess. Law Serv. Act No. 627 (West) (to be codified at 
La. Rev. Stat. Ann. § 9:2831-56 (West)); note 39 supra.

202. For example, the Quebec statute provides: “Community of moveables and acquests provided for in 
section I of this chapter is established by the simple declaration made by the parties in the marriage 
contract of their intention that it shall exist." Que. Civ. Code art. 1268 (Y. Reynaud & J. Baudouin eds. 
1974); cf Stein-Sapir v. Stein-Sapir, 52 A.D.2d 1 15, 1 18-19, 382 N.Y.S.2d 799, 800-01 (1976) (parties 
signed standard antenuptial agreement as part of Mexican marriage ceremony).

203. See Barham, Introduction: Equal Rights for Women Versus the Civil Code. 48 Tut. L. Rev. 560, 
564-65(1974).

204. Although problems of giving sufficient notice might arise from the clerks’ inadequate understand
ing or lack of time for explanation, as well as from the couples’ own indifference, some notice must be given 
in order to make people aware of the choice. The clerks could be provided with a little printed card that 
they could read or give to the parties to read in order to explain the alternatives.

205. A model of such a central registry is that introduced by the legislature of Quebec in a companion 
statute to that which revised the marital property regimes of the province. See Que. Civ. Code §§ 17a-d 
(Y. Reynoud & J. Baudouin eds. 1974). A bill currently passing before the Louisiana legislature would 
provide for statewide filing of matrimonial agreements in the office of the Secretary of State. La. HR. 798, 
1979 Reg. Sess., Proposed Civil Code article 2332 (copy on file at the Georgetown Law Journal).

206. See notes 293-99 infra and accompanying text.

A. ADOPTION AND NOTICE

In order for a conventional community scheme to succeed, the means of 
electing the statutory model should be as simple as possible.202 The easiest 
method would be to provide appropriate spaces on the marriage license to be 
checked by the applicants.203 One box would indicate that the parties accept 
the conventional community, and the other that they reject it. There could 
also be an additional box to indicate that the couple is electing the community 
regime, but with modifications. The clerks in the appropriate offices should be 
instructed to explain the choices to the applicants and possibly urge them to 
get professional advice before they make their decision.204

The choices made should be indexed and registered, preferably on a 
statewide basis,205 and the registration should be considered constructive 
notice of each couple’s property arrangement. This system would ensure that 
a couple’s choices would have full legal effect not only between them, but also 
in their relations with third parties. In addition, the mere existence of the 
statute would impose on prospective creditors an affirmative duty to inquire 
into the property regime under which the prospective borrowers are living 
before they extend credit to married persons. Of course, only contractual 
creditors would be held to have constructive notice of a couple’s property 
arrangements. Tortious creditors have no means of protecting themselves, 
and thus their rights will be discussed separately.206
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B. THE PROPERTY SHARED

In devising a statutory conventional community scheme, it is crucial to 
decide what property should be shared. There are three approaches to this 
question. All eight community property states, following the Spanish pattern, 
treat all property owned before marriage and acquired after marriage by gift, 
devise, or inheritance as separate; all other property is community.207 The 
alternatives are, at one extreme, a universal community in which all of the 
property of the spouses is owned jointly, irrespective of the time or source of 
acquisition, and at the other extreme, the joint ownership of only certain types 
of assets.208 This article advocates the middle ground and rejects both 
extremes as the statutory norm, although the spouses should be able to adopt 
these alternatives by express agreement.

207. See Ariz. Rev. Stat. Ann. § 25-211 (1976); Cal. Civ. Code § 5110 (West Supp. 1978); Idaho 
Code § 32-906 (1963); La. Civ. Code Ann. art. 2334 (West Supp. 1978); Nev. Rev. Stat. § 123.220 
(1973); N.M. Stat. Ann. § 57-4A-2.A to -2.C (Supp. 1975); Tex. Fam. Code Ann. tit. 1, §§ 5.O1-.O2 
(Vernon 1975); Wash. Rev. Code Ann. § 26.16.030 (Supp. 1977).

208. The new Ontario statute also attempts to provide for sharing upon divorce of only certain kinds of 
property items. See Family Law Reform Act of 1978, Ont. Stat. 1978, c. 2. I have criticized elsewhere this 
approach, as represented by an earlier draft of the legislation. See Bartke, Ontario Bill 6, supra note 4, at 
329-35.

209. See Johanson, Migrating Client, supra note 15, at 8-23 to-35.
210. See notes 171-89 supra and notes 311-16 infra and accompanying text.
211. See Bartke, Ontario Bill 6. supra note 4. at 329-35.
212. Id. at 334-35. This result would follow simply because the higher the earning spouse’s income, the 

more nonshareable items he or she is likely to acquire. Furthermore, the earning spouse could consciously 
try to defeat the spirit of the scheme by shifting expenditures from shareable to nonshareable acquisitions.

213. See note 207 supra and accompanying text.

A universal community has many advantages, the primary one being ease 
of administration. A universal community requires no segregation of proper
ty, recordkeeping, or attention during the ongoing relationship, and no 
identification or tracing of property upon dissolution.209 There are, however, 
serious objections to the universal community. First, many persons would 
find such an arrangement unacceptable when entering into an untested 
relationship. Second, a universal community may cause considerable friction 
if one spouse receives a considerable bequest or inheritance and suddenly 
realizes that one-half of it belongs to the other. The shock may be quite severe, 
unless the couple had better advice originally than is likely in most cases. 
Finally, many couples may overlook the gift tax implications.210

The other extreme of the sharing of only specific property items may be 
even more objectionable, particularly in one-earner families.211 If, as in 
Ontario, the shared property includes only household items such as the home, 
furnishings, and cars, and excludes assets such as income-producing property, 
businesses, and fringe benefits, the degree of sharing becomes a function of the 
position of the spouses along the economic spectrum. The working class 
earner shares virtually all of his or her earnings, whereas the business or 
professional person can withhold most of his or her acquisitions.212 This 
sharing arrangement would also require policing, particularly in two-earner 
households, to ensure that the spouses’ respective contributions to the shared 
assets remain fair and in accord with the agreement.

This article advocates utilization of the traditional community property 
approach of the sharing of the acquisitions of marriage by onerous title.213 
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This system is most likely to correspond to the expectations of couples 
contemplating co-ownership. In many cases, particularly early marriages, this 
pattern will represent a universal community in fact, either because the 
parties have no assets other than those acquired as a result of their efforts 
during marriage, or because the presumption in favor of community proper
ty214 and the rule of commingling215 result in community property treatment 
of all the spouses’ property. Later, when the marriage is seasoned and the 
expectations of the parties known, the parties can convert the regime into a 
universal community by amending the agreement, perhaps as part of a 
comprehensive estate plan.

214. Property owned by married persons is presumed to be community property, unless otherwise 
shown. See note 27 supra and accompanying text.

215. If separate property is so commingled with community property that they cannot be distinguished, 
all will be considered community property. DeFuniak & Vaughn, supra, note 3, § 61, at 124-26.

216. See Pugh, supra note 15, at 5 n.24.
217. See Idaho Code § 32-906 (1963); La. Civ. Code Ann. art. 2402 (West 1971); Tex. Fam. Code 

Ann. tit. 1, § 5.22(a)(2) (Vernon 1975).
218. See Prager, Property Concepts in California, supra note 30, at 25-33, 41-43. This development was 

based on a lack of understanding of Spanish law on the part of the state's early court and legislature. See 
notes 30-31 supra and accompanying text.

219. See Ariz. Rev. Stat. Ann. § 25-213 (1976); Cal. Civ. Code §§ 5107 & 5108 (West 1970); Nev. 
Rev. Siat. § 123.130 (1975); N.M. Stat. Ann. § 57-4A-2.C (Supp. 1975); Wash. Rev. Code Ann. 
§§ 26.16.010-020(1961).

220. See Willcox v. Penn Mut. Life Ins. Co.. 357 Pa. 581, 590, 55 A.2d 521, 525-26 (1947) (holding 
invalid legal community statute that classified income from separate property as part of community).

221. See notes 305-19 infra and accompanying text.

Having decided that property acquired before marriage will generally 
remain separate, we must consider the status of the income from that separate 
property. The community property states are divided on this question. Three 
of them follow the Spanish rule216 and treat income from separate property as 
belonging to the community.217 The remaining five, following the lead of 
California,218 treat such income as separate, belonging only to the owner of 
the asset that produced it.219

Although my personal preference is for the Spanish rule, I advocate 
adoption of the California approach for the conventional community statute. 
The reason for this position is purely pragmatic; this approach corresponds 
more closely than the other to the expectations of persons with a common law 
background.220 Therefore, this arrangement would undoubtedly be more 
acceptable to legislators and to couples electing the scheme. It would also 
pose fewer conceptual problems for judges educated in the common law 
tradition and faced for the first time with the construction and application of 
the conventional community statute. Finally, this treatment may avoid tax 
complications.221

In addition to these general rules, the statute should also include rules for 
several special situations. First, the law must prescribe the interaction of the 
separate property of each of the spouses and the community property. 
Couples will often spend community assets on separate property, for example, 
when they use the earnings of one or both spouses to pay off a mortgage on a 
house owned by only one of them before marriage. Because the asset remains 
separate property, all eight community property states have developed rules 
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for a restitution to the community for the expenditure of community funds.222 
Although there are local variations, the states fall into one of two groups. 
Some follow the Spanish rule of reimbursement between the spouses when the 
accounts are finally settled,223 whereas others impose by operation of law an 
equitable lien on the separate res for the benefit of the community.224 1 prefer 
the lien approach because it provides added security to the community and 
enables the community to share pro rata in any appreciation in value of the 
asset. The reimbursement rule, which simply restores the amount expended 
by the community, is singularly unfair in an inflationary economy.225

Second, particular rules are also required for specialized property in
terests—contract rights that create a property interest with future value, such 
as life insurance and pension rights.226 Under the traditional community 
property doctrine of inception of title, if one spouse initiates the acquisition of 
property before marriage and completes the acquisition after marriage, the 
property so acquired remains separate.227 I support the Washington rule of 
pro rata ownership of specialized property interests, however, which treats 
these interests as separate or community property in proportion to the 
percentage of the consideration paid with separate or community funds.228 
My reasons are purely pragmatic. Pension rights are part of the compensation 
received by a spouse and as such community assets par excellence;229 the

222. See Bartke, Yours, Mine and Ours—Separate Title and Community Funds, supra note 22.
223. Id. at 386-97.
224. Id. at 397-405.
225. Id. at 400. I believe that this is the only instance in which Professor Cross and I disagree. Professor 

Cross states that in order for a lien to arise, the community must in effect lend the money for the separate 
property. See Cross, Washington Community II, supra note 17, at 776. I believe that his construction is too 
narrow. I have no conceptual difficulty treating the community’s expenditure as an equity investment 
secured by a lien on the separate res.

226. See generally Cross, Washington Community II. supra note 17, at 757-58, 764-66 (summarizing 
Washington law on life insurance and pension rights); Johanson, Migrating Client, supra note 15, at 8-28 to 
-32 (discussing the law in the eight states, with examples of computations); Le Van, Allocating Deferred 
Compensation in Louisiana, 38 La. L. Rev. 35 (1977) (discussing treatment of deferred compensation 
benefits in community property jurisdiction); Reppy, Community and Separate Interests in Pensions and 
Social Security Benefits after Marriage of Brown and ERISA, 25 LJ.C.L.A. L. Rev. 417 (1978) (discussing 
pension rights, especially in California).

Common law states are beginning to struggle with the problems of spousal rights to pension and life 
insurance benefits; as expected, they are having considerably greater conceptual difficulties. See Keig v. 
Keig, 270 N.W.2d 558 (N.D. 1978) (husband's profit-sharing fund included in property division on 
divorce, although wife did not actively contribute); Foster & Freed, Spousal Rights in Retirement and 
Pension Benefits, 16 J. Fam. L. 187 (1977-78); Krauskopf, Marital Property, supra note 97, at 171-76.

227. W. De Funiak & M. Vaughn, supra note 3, § 64, at 130-35.
228. See Cross, Washington Community II. supra note 17, at 757-58,764-66.
229. This thought is rather well formulated in DeRevere v. DeRevere, 5 Wash. App. 741, 491 P.2d 249 

(1971):

As we have already noted, there is no distinction between a retirement plan financed through 
employee salary deduction and one financed exclusively by the employer. If the employee is 
married, the plan is financed and rights are being purchased either by community funds or 
community labor. Neither do we see any reason to distinguish between a plan which has been 
formalized through purchase of an insurance policy paying certain disability or pension 
benefits and one in which the employer undertakes to establish a program through a self
insurance plan. Property rights inure to the employee covered to the same extent in either case 
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enforcement of the inception of title rule in this situation would badly distort 
the whole concept of community property. By contrast, the pro rata rule does 
justice between the parties and has the additional virtue of being easily 
applied. The same line of reasoning, although perhaps with less force, is 
applicable to life insurance.

Third, although tort recoveries for property damage would simply follow 
the classification of the item involved,* 230 special rules are required for tort 
recoveries for personal injuries.231 The practices of the states differ again, 
running the full gamut from treating the entire recovery as separate232 to 
treating all of it as community,233 with apportionment rules in between.234 
Making the recovery completely separate is unacceptable because the expen
ses incurred are community debts and any lost wages or earnings would have 
belonged to the community. Making the entire recovery community property 
has the great virtue of simplicity, but may be unacceptable on policy grounds. 
Some have argued, for example, that in the case of a total or substantial 
disability on the part of one spouse, the uninjured spouse may wait until the 
judgment is collected and then get a no-fault divorce in order to claim one- 
half of the community recovery while getting rid of the obligations to the 
injured spouse.235 This process of elimination leaves apportionment as the 
least objectionable device.

Id. at 745-46, 491 P.2d at 252 (emphasis supplied).
Professor Pascal disagrees, however:

Today the "omnibus clause” seems to be one of the motives for classifying most rights to 
retirement benefits as community assets, and yet there are good reasons to suggest that many 
of these rights (as distinguished from their proceeds when paid) should be considered 
intensely personal and therefore as separate assets, in spite of their being to some extent the 
product of labor and industry ....

Pascal, Updating, supra note 25, at 574. Professor Pascal does not bother to elaborate on the good reasons, 
and I cannot find any reasons, good, bad, or indifferent for his argument. Furthermore, I do not 
understand what “intensely personal rights” are, and even if I were to make assumptions regarding the 
definition of the phrase, I would still have difficulty understanding why pension rights are more "intensely 
personal" than, for example, rights in a work of art.

230. See W. De Funiak & M. Vaughn, supra note 3, at 211-12.
231. See generally Akers, Blood and Money—Separate or Community Character of Personal Injury 

Recovery, 9 Tex. Tech. L. Rf.v. 1 (1977).
232. See Tex. Fam. Code Ann. tit. 1, § 5.01(a)(3) (Vernon 1975); Akers, supra note 231, at 20-23. 

Louisiana is unique in that the tort recoveries of the wife are her separate property, whereas those of the 
husband are community property. See La. Civ. Code Ann. art. 2334 (West Supp. 1978). A new statute to 
go into effect in 1980 introduces an apportionment scheme. La. Rev. Stat. 9:2840 (Supp.).

233. This rule prevails in Arizona, Idaho, and Washington as a result of courts’ interpretations of the 
language of the respective statutes. See Akers, supra note 231, at 9-14. California partially falls into this 
category because of its unusual statute, which provides that all tort recoveries except interspousal personal 
injury claims are community property. See Cal. Civ. Code § 5109 (West 1970); Akers, supra note 231, at 
14-16.

234. In Nevada and New Mexico the recovery for the actual injury is considered separate property of 
the injured spouse, but the recovery for medical expenses and lost wages is community property. Akers, 
supra note 231, at 17-20.

235. See Pascal, Updating, supra note 25, at 573. But see Akers, supra note 231, at 31-32.

I suggest that the part of the recovery attributable to expenses and lost 
wages or earnings should be community property, but that an award for pain 
and suffering should be the separate property of the injured spouse. Awards 
for future medical expenses and impaired earning capacity must also be 
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considered. If the marriage continues, the awards should, logically, belong to 
the community because they reimburse it for future losses. Because of the 
possibility of plotting,236 however, the recovery for future losses could be 
made the separate property of the injured spouse. The community could then 
have a prospective claim for contribution, secured by a lien created by 
operation of law, but limited to the fund for the recovery of future losses.

236. See Pascal, Updating, supra note 25, at 573.
237. See Freehe v. Freehe, 81 Wash. 2d 183, 192, 500 P.2d 771, 111 (1972) (in case of interspousal tort, 

community recovers community expenses, but victim recovers as separate property one-half damages for 
loss of future community earnings and entire damages for pain and suffering); Cross, Washington 
Community II, supra note 17, at 774-75.

238. See Akers, supra note 231, at 43-47.
239. See Pugh, supra note 15, at 11-17.
240. See Johanson, Migrating Client, supra note 15, at 8-16.
241. The rule does not apply to the dealings of the spouses inter sese. Either spouse may convey or 

transfer his or her undivided interest in an item of community property to the other, thereby making it the 
separate property of the transferee. See W. De Funiak & M. Vaughn, supra note 3, at 344-45.

242. The fiduciary character of managerial powers is a legacy of Spanish law. See W. De Funiak & M. 
Vaughn, supra note 3, at 276-78; Pugh, supra note 15, at 13-14. Some courts in community property states 
originally overlooked the fiduciary capacity of the manager. See Smallwood v. Pratt, 3 Rob. 132 (La. 1842) 
(husband as head of community has right to alienate its property, even with fraudulant intent; wife’s 
remedy limited to action against heirs after husband's death).

These rules for the classification of tort claims should be inapplicable to 
interspousal torts. When one spouse injures the other by a tortious act, the 
entire recovery should be the separate property of the victim.237 In order to 
permit this result, legislatures should also eliminate any imputation of fault 
from one spouse to the other, and any vestige of interspousal immunity.238

C. THE RELATION OF THE SPOUSES INTER SESE

Having decided what should be shared, we must now consider the relation 
of the spouses with respect to their common property. The statutory 
framework must deal separately with problems arising during the continua
tion of the marriage and those encountered upon dissolution.

During The Ongoing Relationship
Although one could think of any number of issues that, while not likely to 

occur, would make excellent law school examination questions, I propose to 
concentrate on three interrelated areas that the experiences of the community 
property states indicate are likely to generate the overwhelming majority of 
problems. These are powers of management of community property, unilater
al gifts to third parties, and the creation of inter vivos revocable trusts.

Management powers. Unlike the common law, community property
law recognizes a dichotomy between ownership and control.239 One of the 
incidents of the ownership of community property is its indivisibility.240 This 
doctrine means that in dealings with third parties,241 either an entire property 
interest is transferred or nothing at all; an attempt by either spouse to convey 
his or her undivided one-half interest is a legal nullity. Nevertheless, because 
control is separate from ownership, one spouse can be vested with complete 
fiduciary power to manage the community property,242 much as if that spouse 
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had an unlimited power of attorney. Therefore, the discussion of management 
powers actually involves the ability of either person to alienate or encumber 
his or her spouse’s interest in the common assets.

Historically, both in Spain and in this country, statutes have delegated the 
management and control of community property to the husband as head and 
master of the community.243 Louisiana and Quebec still maintain this 
arrangement.244 Although as early as 1793 Cambaceres, the chief draftsman 
of the French civil code, proposed to grant equal management powers to both 
spouses,245 it was only in the 1970’s that the American community property 
states, other than Louisiana and Texas, adopted this approach.246

243. See W. De Funiak & M. Vaughn, supra note 3, at 276-78; Bartke, Community Property Reform, 
supra note 4, at 221-24.

244. The present Louisiana statute provides: “The husband is the head and master of the partnership or 
community of gains; he administers its effects, disposes of the revenues which they produce, and may 
alienate them by an onerous title, without the consent and permission of his wife." La. Civ. Code Ann. 
art. 2404 (West 1971). The Louisiana legislature has recently passed a statute introducing a joint and 
several management scheme, which will go into effect in 1980. See 1978 La. Sess. Law Serv. No. 627 (West) 
(to be codified at La. Rev. Stat. Ann. § 9:2831-56 (West)); note 39 supra.

The Quebec statute provides: “The husband alone administers the property of the community subject to 
the provisions of article 1293 and articles 1425a and following." Que. Civ. Code art. 1292 (Y. Reynaud & 
J. Baudoin eds. 1974). The Code Revision Commission of Quebec has prepared a draft bill amending the 
provisions of the matrimonial property regimes. Section 150 of the draft legislation provides: “The consorts 
may agree that either of them will be the administrator of the community. They are presumed to have 
selected the husband as the administrator in the absence of any express stipulation in the marriage 
contract.” (copy on file at Georgetown Law Journal).

245. See Lobingier, supra note 47, at 266. Cambaceres argued that the vesting of sole management 
powers in the husband was based on nothing but prejudice. Cambaceres later abandoned the idea as 
contrary to the natural order, however. Id. See also R. Comtois, Traite Theoretique et Pratique de 
la Communaute de Biens 114 (1964).

246. Washington amended its statute in 1972; Arizona and New Mexico in 1973; California also 
amended its statute in 1973, but the amendment did not go into effect until January 1. 1975; Idaho 
amended its statute in 1974; and Nevada in 1975. See Ariz. Rev. Stat. Ann. § 25-214 (1976); Cal. 
Civil Code § 5125 (West 1970 & Supp. 1978); Idaho Code § 32-912 (Supp. 1978); Nev. Rev. Stat. 
§ 123.230 (1977); Wash. Rev. Code Ann. § 26.16.030 (Supp. 1977); Bartke, Community Property 
Reform, supra note 4, at 230-34; notes 37-40 & 244 supra and accompanying text.

247. Six states impose this requirement in each circumstance except acquisition. See Ariz. Rev. Stat. 

This article maintains that any scheme of matrimonial property sharing 
must be based on reciprocal and coequal rights and powers of the spouses. 
Following the lead of six of the eight community states, I propose a hybrid 
joint and several management scheme for the conventional community 
property statute. In most day-to-day situations either spouse may transfer or 
encumber the common property, without the consent or even the knowledge 
of the other, as long as the community receives an economic equivalent for the 
transfer. In certain enumerated circumstances, however, the spouses must act 
jointly. Several considerations prompt this requirement. Joint action increases 
each spouse’s economic security and decreases the need for the spouses to 
police each other. Further, in one-earner marriages, joint management gives a 
psychological boost to the stay-at-home spouse by increasing his or her sense 
of ownership and participation. Moreover, joint management reflects the way 
many, and possibly most, married couples conduct their affairs.

The conventional community statute should require joint action in certain 
major transactions involving the common property. I favor a requirement of 
joint action in the acquisition, conveyance, encumbrance, and lease of 
realty.247 Similarly, the concurrence of both spouses should be required for a 
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pledge of the community’s credit on a suretyship or guaranty obligation,24« 
and possibly for the acquisition of major chattels. Finally, in order to protect 
the support of the family, the requirement of joint action must apply to 
borrowing on the security of the assignment of future wages. To put teeth into 
these requirements, the statute should provide that transactions entered into 
by only one spouse, in those instances in which joint action is required, are 
legal nullities.

Ann. § 25-214C.1 (1976); Cal.. Civ. Code § 5127 (West Supp. 1978); Idaho Code § 32-912 (Supp. 
1978); Nev. Rev. Stat. § 123.230(3) (1977); N.M. Stat. Ann. § 57-4A-7.A (Supp. 1975); Wash. Rev. 
Code Ann. § 26.16.030(3) (Supp. 1977).

Three states have recently extended the joint action requirement to the acquisition of realty. See Ariz. 
Rev. Stat. Ann. § 25-214C.1 (1976); Nev. Rev. Stat. § 123.230(4) (1977); Wash. Rf.v. Code Ann. 
§ 26.16.030(4) (Supp. 1977). I disagree with the objection that this extension is too complex. See 
Bingaman, The Community Property Act of 1973: A Commentary and Quasi-Legislative History, 5 N.M. L. 
Rev. 1, 30-31 (1974); Groffier, Une Administration Egalitaire de la Communaute de Biens: Coup d'Oeil sur 
le Nouveau Regime Legal Beige, 80 Rev. du Notariat 187, 190 (1977).

248. See Ariz. Rev. Stat. Ann. § 25-214C.2 (1976).
249. See Cal. Civ. Code § 5125(d) (West Supp. 1978); Nev. Rev. Stat. § 123.230(6) (1977); Wash. 

Rev. Code Ann. § 26.16.030(6) (Supp. 1977). See generally MacDonald, The Impact of Equal 
Management Upon Community Property Businesses, 13 Idaho L. Rev. 191 (1977).

250. Professor Prager has commented:

One of these [1973 statutory changes in California] is the exception to the normal 
management rule, which provides that a spouse operating a business or interest in a business 
retains exclusive management of that community asset .... In one sense, these provisions 
are simply commercially necessary exceptions designed to protect third parties. In another, 
they cast doubt on the intensity of California’s commitment to community property principles

Prager, Property Concepts in California, supra note 30, at 80-81.
251. The Texas statute is representative: “Except as provided in subsection (a) of this section, the 

community property is subject to the joint management, control, and disposition of the husband and wife, 
unless the spouses provide otherwise by power of attorney or other agreement in writing." Tex. Fam. 
Code Ann. tit. 1, § 5.22(c) (Vernon 1975).

Despite the general joint and several management scheme, control by only 
one spouse may be appropriate in some circumstances. One such instance is 
the pursuit of a business or profession by only one spouse. Here I agree with 
those states that provide for exclusive management by the active spouse.248 249 
Although this arrangement contradicts the usual community property rule of 
joint and several management,250 I have difficulty visualizing a successful 
business operation in which the inactive spouse, who may know little or 
nothing about the needs of the enterprise, must participate in the day-to-day 
decisionmaking process. A statutory requirement of a periodic accounting of 
the business to the inactive spouse and a statutory right of the inactive spouse 
to inspect the books of the business might provide an acceptable compromise 
between the management needs of the active spouse and the property rights of 
the inactive spouse.

The statute should provide that the parties are free to designate one or the 
other as manager on either a temporary or a permanent basis, or until the 
arrangement is changed by mutual agreement.251 A designation could apply to 
all assets for a limited time, or to specifically designated assets with or without 
time limitations. If an enabling statute fails to provide this much-needed 
flexibility, the parties would be wise to add it by agreement.
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Unilateral gifts. Although the ability to make unilateral gifts of the 
common property is an element of management powers,252 it requires separate 
treatment because the policy considerations are distinct. Generally, when one 
spouse transfers common property in a commercial context, the community 
receives an economic equivalent in return, and the rights of the inactive 
spouse, diverted from the transferred asset, attach automatically to the item 
or right received in exchange. In the case of gifts, however, there is no 
substitution to protect the interest of the inactive spouse.

252. See generally W. De Funiak & M. Vaughn, supra note 3, at 297-304; Bartke, Community 
Property. Management Powers and Trusts: You Can Teach Old Dogs New Tricks. 13 Idaho L. Rev. 133, 
143-45 (1977) [hereinafter Bartke, Trusts]; Quilliam, Gratuitous Transfers of Community Property to Third 
Persons, 2 Tex. Tech. L. Rev. 23 (1970); Comment, Gifts in Fraud of the Rights of the Wife, 26 Baylor 
L. Rev. 85 (1974).

253. See Pugh, supra note 15, at 13.
254. Arizona, Louisiana, Nevada, New Mexico, and Texas all used to have this rule. See W. De Funiak 

& M. Vaughn, supra note 3, at 301-04. Now Louisiana stands alone. See La. Civ. Code Ann. art. 2404 
(1971). The law of Idaho on this point is uncertain. See Bartke, Trusts, supra note 252, at 144-45.

255. See Ariz. Rev. Stat. Ann. § 25-214 (1976); N.M. Stat. Ann. § 57-4A-8 (Supp. 1978). In Texas 
this rule would apply to each spouse in his or her management of sole-management community property. 
Because both spouses must participate in any transaction involving joint management of community 
property, however, neither alone could make a gift of such property. See Tex. Fam. Code Ann. tit. 1, 
§ 5.22 (Vernon 1975).

Common law states that have introduced some concept of marital property on dissolution by divorce are 
beginning to face the problem of collusive or fraudulent gifts of property by one spouse to defeat the rights 
of the other and are groping for answers. See Baker v. Baker, 201 Neb. 409, 411, 267 N.W.2d 756, 758 
(1978) (determination by one party to place property beyond reach of other does not deprive court of 
jurisdiction to determine equitable division of assets).

256. See Cal. Civ. Code § 5125 (West Supp. 1978); Nev. Rev. Stat. § 123.230(2) (1977); Wash. 
Rev. Code Ann. § 26.16.030(2) (Supp. 1977). This rule was initially adopted in California by statutory 
provision, but in Washington by court decision. Recently California restated and Washington codified the 
rule, and both made it applicable to both spouses equally. Nevada adopted the rule as part of its revision of 
the management powers of spouses. See Bartke, Trusts, supra note 252, at 144.

Among community property states there are two alternative approaches to 
this problem. The first derives from the Spanish rule253 that the husband can 
make unilateral gifts of community property as long as the gifts are not 
“excessive” or “in fraud” of his wife;254 in those states that have adopted a 
joint and several management model, the rule presumably applies equally to 
both spouses.255 The second approach, followed by three states, is a flat 
prohibition against unilateral gifts.256 It is this approach that I advocate.

Because the community is a partnership in which both spouses own equal 
interests, allowing either one to make gifts at the expense of the other is 
unjustified. A flat prohibition against unilateral gifts does not interfere with 
normal giving during a harmonious relationship because in most cases one 
spouse can easily obtain the other’s consent and the gift is often a joint action 
in any event. On the other hand, when relations are already strained and there 
is a threat of open warfare, subjective determinations of “reasonableness” or 
“fraud on the other” simply add to the bitterness and complexity of the 
situation. Generally, resolution also requires litigation.

In order to make a prohibition against unilateral gifts meaningful to the 
nondonor spouse, a right to compensation from the donor is not sufficient, 
although the injured party should be able to elect that remedy. What is 
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necessary is an immediate right of action against the donee in ejectment, 
replevin, conversion, or a similar appropriate remedy.257

257. Cf. Novo v. Hotel Del Rio, 141 Cal. App. 2d 304, 295 P.2d 576 (1956) (wife sued for and recovered 
community property used by husband to pay gambling losses), noted in 9 Stan. L. Rev. 400 (1957); 
Marston v. Rue, 92 Wash. 129, 159 P. Ill (1916) (wife had right to repossess community automobile that 
husband had given to mistress).

258. See generally Bartke, Trusts, supra note 252; Johanson, Revocable Trusts, Widow's Election Wills, 
and Community Property: The Tax Problems, 47 Texas L. Rev. 1247 (1969); Johanson, Revocable Trusts 
and Community Property: The Substantive Problems, 41 Texas L. Rev. 537 (1969).

259. Cal. Civ. Code § 5113.5 (West Supp. 1978).
260. Idaho Code § 32-9O6A (Supp. 1978).
261. The California statute was adopted principally to ensure the continued vitality of a revenue ruling, 

rather than to provide a statutory model of general applicability. See Rev. Rule 66-283, 1966-2 C.B. 297 
(under I.R.C. § 1014 surviving spouse’s interest in community property held in jointly created revocable 
trust takes stepped-up basis on other spouse’s death); Bartke, Trusts, supra note 252, at 140-42.

262. See Rev. Rul. 78-431, 1978-50 l.R.B. 12, 14 (when trust property included in gross estate is 
delivered to successor trust after six-tnonth period following death, executor can elect to value property as 
of six months after death under I.R.C. § 2032(a)); cf. Rev. Rul. 66-283, 1966-2 C.B. 297 (under I.R.C. 
§ 1014 surviving spouse’s interest in community property held in jointly created revocable trust takes 
stepped-up basis upon other spouse’s death). See also Bartke, Trusts, supra note 252, at 148-49; Friedman, 
Special Types of Property in Revocable Trusts, in University of Miami Eighth Institute on Estate 
Planning 17-1, 17-2 to -3 (P. Heckerling ed. 1975).

263. See generally Bartke, Trusts, supra note 252, at 149-54.
264. See id. at 151.
265. See id. at 153.

Revocable trusts. The revocable living trust has become such an
important tool of estate planning258 that specific statutory treatment is highly 
desirable. The California scheme,259 partially copied in Idaho,260 however, is 
not adequate for the task.261

When both spouses participate actively in the creation of a trust, or when 
one spouse sets up a trust pursuant to an express authorization by the other, 
there are few difficulties. The principal problems that might arise stem from 
the possible tax consequences of any transfers to third parties and any 
substantive rather than formal changes in the spouse’s own property rights.262

The conventional community statute, or at least the agreement of the 
parties, however, must address the possibility that one spouse will establish a 
trust without the other’s knowledge.263 As long as the trust preserves the 
spouses’ respective property rights, such a unilateral act is acceptable. If, 
however, the grantor spouse reserves to himself or to herself the exclusive 
right to revoke or amend the trust agreement, the statute should make clear 
that this usurpation of power is incompatible with the statutory scheme. The 
statute should provide that although the trust remains valid, either spouse 
may exercise the power to revoke or amend.264

If the grantor spouse creates a trust with contingent provisions for the 
benefit of a third party, the validity of those rights depends on when they vest. 
If the contingent rights may vest during the joint lives of the spouses, the 
statutory prohibition on unilateral gifts would make the rights invalid.265 In 
the more common situation in which the rights of the third party vest only 
upon the death of the grantor spouse, the grantor spouse’s right of testamen
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tary disposition266 267 would validate the transfer, as long as the grantor has 
conveyed only his or her interest in the community property.262

266. See note 271 infra and accompanying text.
267. See Bartke, Trusts, supra note 252, at 154.
268. W. De Funiak & M. Vaughn, supra note 3, at 465-68. The formulation of the Washington 

probate code is representative: "Upon the death of a decedent, a one-half share of the community property 
shall be confirmed to the surviving spouse, and the other one-half share shall be subject to testamentary 
disposition by the decedent . . . . ” Wash. Rev. Code. Ann.. § 11.02.070 (Supp. 1977).

269. These concepts are widely misunderstood. Bartke, Book Review, 14 Wayne L. Rev. 1030, 1034 
(1968), reviewing C. Berger, Land Ownership and Use: Cases, Statutes and Other Materials 
(1968).

270. See generally W. De Funiak & M. Vaughn, supra note 3, at 469-96.
271. See Johanson, Migrating Client, supra note 15. at 8-35. This is now the law of all eight legal 

community states. See Ariz. Rev. Stat. Ann. § 25-214 (1976); Cal. Civ. Code § 5125 (West 1970 & 
Supp. 1978); La. Civ. Code Ann. art. 2406 (West 1971); Nev. Rev. Stat. § 123.250 (1975); N.M. Stat. 
Ann. § 32A-2-804 (1976-77 Supp.); Tex. Fam. Code Ann. tit. 1, § 5.22 (Vernon 1975); Wash. Rev. 
Code Ann. § 26.16.030(1) (Supp. 1977).

Contrary to the Spanish rule, New Mexico formerly deprived the wife of the power of testamentary 
disposition if she died before her husband. This statute was repealed in 1973. See Bartke, Community 
Property Reform, supra note 4, at 220-21.

In Idaho, because the state legislature adopted the Uniform Probate Code without making necessary 
corrections for local conditions, there seems to be no specific statutory provision for testamentary powers 
of the spouses. It is safe, however, to assume that each spouse retains the same powers of testamentary 
disposition as before the passage of that act. See Bartke, Trusts, supra note 252, at 155 n. 115.

On Dissolution

Having discussed the relation of the spouses with respect to community 
property during the continuation of the marriage, let us turn our attention to 
dissolution. The differences between death and divorce require the conven
tional community statute to treat the two events separately.

Dissolution by death. It is necessary to keep firmly in mind that because
we are dealing with property rights that antedate death, the survivor does not 
succeed to anything as to his or her one-half interest in the common 
property.268 He or she continues to own that one-half interest, but now in 
severalty, no longer subject to the rights, powers, and claims of the 
deceased.269 Before this new status is fully achieved, however, the mutual 
accounts between the spouses must be balanced and the claims of various 
creditors satisfied.270

The conventional community statute should provide that each spouse has 
complete freedom of testamentary disposition over his or her share.271 
Concepts such as a forced share or right to elect to take against the will are 
incompatible with the community property scheme because each spouse 
already owns a one-half interest in the common property. Obviously, the 
parties would be free to restrict their power of testamentary disposition in 
order to fashion appropriate estate plans. Estate plans could then take into 
account the spouses’ responsibilities not only to each other, but also to other 
family members, and could tailor the form and amount of the property 
dispositions to provide optimum tax benefits.

With regard to intestate succession, there can be no one scheme satisfacto
ry to everyone because people’s needs, wishes, and circumstances vary too 
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widely. The statutory choice must therefore be the result of compromise. My 
own recommendation is that if the deceased is survived by children, whether 
of the marriage or not, one-half of his or her share should descend to the 
surviving spouse and the other half to the children. If there are no surviving 
children, however, the entire share should descend to the surviving spouse.

Finally, the statute should permit the spouses to adopt an agreement 
similar to the Washington community property agreement,272 which governs 
both property arrangements during the marriage and the disposition of 
property at the death of either spouse. In essence, the effect of the agreement 
is to make the survivor the owner of the common property by operation of law 
without any need for probate.273 This system offers the ease of disposition of a 
common law joint ownership with a right of survivorship, and, like a will, 
makes automatic adjustments for changes in the composition of a couple’s 
assets.274 It may also save expenses in many smaller estates. Finally, unlike the 
registration of assets in joint names with rights of survivorship, which may 
become outdated, this agreement does not require any additional acts or 
constant policing for implementation. The system does have shortcomings, 
however, because its contractual nature allows changes in an estate plan only 
if both spouses agree.275 This problem may become acute, for instance, if one 
spouse becomes disabled.276

272. See Wash. Rev. Code Ann. § 26.16.120 (1963); Cross, Washington Community II, supra note 17, 
at 798-802; notes 72-77 supra and accompanying text.

273. See Cross, Washington Community II, supra note 17, at 799 (as dispositive instrument, agreement 
takes effect at death and prevails against will of deceased).

274. Id. at 801 n.355. As Professor Cross points out, an agreement is superior to a joint tenancy because 
an agreement preserves the indivisibility of community property, whereas either spouse may defeat a joint 
tenancy by alienating the property. Id.

275. See In re Estate of Lyman, 7 Wash. App. 945, 951-52, 503 P.2d 1127, 1132 (1972) (community 
property agreement governed disposition of property at husband’s death, prevailing over inconsistent will 
of which wife unaware), aff d and opinion adopted, 82 Wash. 2d 693, 512 P.2d 1093 (1973) (en banc); In re 
Wittman’s Estate, 58 Wash. 2d 841, 844-45, 365 P.2d 17, 19-20 (1961) (recorded community property 
agreement not rescinded when each spouse executed a will contrary to the agreement without the other’s 
knowledge).

276. Cf. In re Brown’s Estate, 29 Wash. 2d 20, 27-28, 185 P.2d 125, 129 (1947) (community property 
agreement binding because mentally incompetent husband was competent when agreement executed).

277. See Cal. Civ. Code § 4800 (West Supp. 1978). Some scholars have recommended that other 
states adopt this rule. See Younger, Not Equal Yet, 13 Idaho L. Rev. 227, 238, 244 (1977); cf. Castleberry, 
Constitutional Limitations on the Division of Property upon Divorce, 10 St. Mary’s L.J. 37, 46-55 (1978).

278. See Idaho Code § 32-712 (Supp. 1978); Tex. Fam. Code Ann. tit. 1, § 3.63 (Vernon 1975); 
Wash. Rev. Code Ann. § 26.09.080 (Supp. 1977).

Dissolution by divorce. Community property states take two ap
proaches to the disposition of property upon divorce. Some states apply the 
same rule as at death—the property of each spouse consists of an equal share 
of community property and his or her own separate property.277 1 recommend 
for the conventional community statute the alternative scheme, which 
provides for judicial discretion in the division of the parties’ property, both 
community and separate.278

There is a strong temptation to apply identical rules for dispositions of 
property upon both death and divorce, and the rule used at death has much to 
recommend it. It provides for certainty and thereby tends to minimize 
disputes. It may also increase the spouses’ sense of security, particularly a 
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nonearner spouse’s sense of security that he or she will receive full recognition 
for his or her contribution to the marriage in the division of property.279

279. Professor Younger advocates “[ljegislative return to the principle of mandatory equal division of 
community property on divorce, and corresponding revision of § 32-712 of the Idaho Code. This is the best 
way of recognizing contribution of the ‘homemaker.’" Younger, Not Equal Yet, supra note 277, at 244.

280. Remarks of Professor Carol S. Bruch, Panel Discussion on Property Rights—Marital and 
Nonmarital, Ninth Annual Conference on Women and the Law (Atlanta, Ga. April 8, 1978) (no transcript 
of discussion available).

281. Compare In re Marriage of Graham, 555 P.2d 527, 529 (Colo. App. 1976) (although spouse’s 
education a factor in property division, not itself “property" subject to division), off d. 574 P.2d 75 (Colo. 
1978) and Stern v. Stern, 66 N.J. 340, 345, 331 A.2d 257, 260 (1975) (although spouse’s earning capacity a 
factor in property division, not itself property subject to division) with Todd v. Todd, 272 Cal. App. 2d 786, 
791, 78 Cal. Rptr. 131, 134 (1969) (although husband’s education may be intangible property right, cannot 
be valued for purposes of award in divorce proceeding).

Some recent decisions, however, are helpful. See In re Marriage of Hartsman, 263 N.W.2d 885, 891 
(Iowa 1978) (future earning potential based on education and skill acquired during marriage properly 
considered in determining equitable division of assets); cf. Moss v. Moss, 80 Mich. App. 693, 695, 264 
N.W.2d 97, 98 (1978) (per curiam) (value of wife’s contribution to husband’s acquisitions of medical 
education taken into account in award of alimony). See also Castleberry, supra note 277, at 55-60.

282. See Cooper v. Cooper, 513 S.W.2d 229, 234 (Tex. Civ. App. 1974) (difference in spouses’ earning 
capacity and business opportunities justified unequal division of community property, but not award of 
husband’s separate property to wife); Waggener v. Waggener, 460 S.W.2d 251, 254 (Tex. Civ. App. 1970) 
(wife’s extended unemployment and limited higher education and husband’s admitted cruelty justified 
unequal division of community property); In re Marriage of Hadley, 88 Wash. 2d 649, 652, 565 P.2d 790, 
792 (1977) (en banc) (disability justified award); Baker v. Baker, 80 Wash. 2d 736, 747, 498 P.2d 315, 321- 
22 (1972) (differences in property allocation, education, and employability justified award to wife of 
payment secured by lien against real property awarded to husband).

There are, however, serious objections to such a completely inflexible plan. 
At one end of the economic spectrum, when a very wealthy individual marries 
a person without assets and the couple lives on the income from the wealthy 
spouse’s separate property, there is no community property in those states in 
which the income of separate property remains separate. Under those 
circumstances the impecunious spouse has no right to any property award 
upon divorce.

A much more serious problem exists at the other end of the spectrum when 
a couple has little property, but considerable debt. For example, if one spouse 
has gone into debt to finance his or her professional education while the other 
spouse worked, equal division results in the imposition on the working spouse 
of one-half the debt that has provided the student spouse with an enhanced 
earning potential.280 To date, however, courts have refused to treat education 
and future earning potential as divisible assets.281

Because of these possible inequities, I recommend that a conventional 
community statute provide for judicial discretion in the division of property. 
Although existing state statutes contain broad language, the courts have 
construed them to mean that in most cases the community property will be 
divided equally and the separate property awarded to the one who owns it; if a 
deviation is contemplated, the one asking for it in effect has the burden of 
proof.282 Thus, the court’s discretion is narrow, but provides needed flexibili
ty. The conventional community statute should adopt this approach, but 
codify in favor of the traditional means of division. I also favor statutory 
language indicating that debts may be apportioned differently from assets, in 
order to correspond to the benefit received from the borrowed funds.
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An equal division does not mean that each item of property has to be split 
in half, for in most cases such a split is both impractical and undesirable. 
Rather, equal division means that after the division the value of the property 
awarded to each spouse should be approximately equal, with secured or 
unsecured compensating payments from one spouse to the other correcting 
any difference.283 In addition, I favor the rule that with respect to any items 
omitted from the division, the parties become tenants in common as a matter 
of law.284

283. See Baker v. Baker, 80 Wash. 2d 736, 747, 498 P.2d 315, 321-22 (1972) (wife given money judgment 
in lieu of assets).

284. See W. De Funiak & M. Vaughn, supra note 3, at 520-22.
285. See notes 290-92 infra and accompanying text.
286. Under Spanish law the community was liable for the community debts of the spouses. Moreover, 

the husband's management powers made it possible for him to discharge many of his separate obligations 
from the common property. See W. De Funiak & M. Vaughn, supra note 3, at 292-96, 380-82; Pugh, 
supra note 15, at 13-14. The wife, however, had legal remedies for such actions. See Pugh, supra note 15, at 
14.

D RELATIONS WITH THIRD PARTIES

The preceding section surveyed the basic statutory framework for the 
spouses’ dealings between themselves. Because any system of co-ownership 
affects the rights of third parties, however, the value, fairness, feasibility, and 
desirability of such a scheme depends in large measure on its success in 
reconciling the competing rights of the joint owners with those of third 
parties. Following the format used above, each major category of potential 
third-party claimants will be discussed separately.

Creditors

Creditors represent the single most important group of claimants because 
the spouses are likely to come in frequent contact with them. Because of two 
conflicting public policy considerations, however, a distinction must be drawn 
between contractual and tortious creditors. On the one hand, the system must 
protect the legitimate property rights of the nonacting spouse against the 
claims of contract creditors. With an exception discussed below,285 however, 
this class of creditors can generally protect itself if the rules governing the 
respective rights of the spouses and third-party claimants to community 
property are known and consistently applied. On the other hand, the system 
must be fair to tort creditors, who have few if any means of protection 
inasmuch as their status as victims is thrust upon them. Hence, separate 
statutory rules must be developed to protect each class of creditors as well as 
the spouses themselves in their dealings with each other.

Contract Creditors. Community property states have taken two dif
ferent approaches to the liability of community assets for spousal debts to 
contract creditors. Under the first approach, which derives from Spanish law, 
the community is liable not only for community debts but also for the 
separate debts of either spouse.286 Under the second approach, spousal debts 
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are classified as either community or separate depending on the purpose for 
which they are incurred;287 if a debt is characterized as separate, a contract 
creditor generally has no recourse to community assets.288

Thus, until recently, the rule in several of the community property states was that the community was 
liable for all the debts of the husband, but not for the separate debts of the wife. See W De Funiak & M. 
Vaughn, supra note 3, at 385-86; Prager, Property Concepts in California, supra note 30, at 46. See 
generally Brockelbank, The Creditor and the Community in Idaho, 15 La. L. Rev. 535 (1955). The wife’s 
ability to pledge the community’s credit for the purchase of necessaries, however, tempered the rule. See 
Younger, supra note 130, at 571-72.

As a result of the recent wave of amendments, in most of these states the community is now liable for the 
separate debts of both husband and wife. See Crapo, Equal Management of Community Property: Creditors' 
Rights, 13 Idaho L. Rev. 177 (1977). A modified version of the Spanish rule, however, is still in force in 
Louisiana. See Corpus Christi Credit Union v. Martin, 358 So. 2d 359 (La. 1978) (because of failure to file 
declaration in parish records requiring consent to alienation, wife could not prevent foreclosure of 
mortgage executed by husband on family home purchased with community funds as security for separate 
debts). This rule has generated a great deal of debate. Compare Pascal, supra note 25, at 576-80 (husband’s 
management powers protect community assets from wife's separate creditors) with Younger, supra note 
130, at 576-80 (husband’s powers leave wife’s interest in community assets “evanescent”).

287. See Cross, The Community Property Law in Washington, 15 La. L. Rev. 640, 661-64 (1955) 
[hereinafter Cross, Washington Community /]; Lyons, Development of Community Property Law in 
Arizona, 15 La. L. Rev. 512, 519-24(1955).

The ability of either spouse to pledge the community’s credit for community purposes is one of the 
reasons that I favor the new rule requiring joint action for the acquisition of real property. Because the 
amounts involved are likely to be relatively large and most purchases will involve long term credit, the 
statute should require the consent of both spouses to such a transaction unless they specifically agree to the 
contrary. See note 247 supra and accompanying text.

288. Bar v. Petzhold, 77 Ariz. 399, 409, 273 P.2d 161, 167 (1954). Although under earlier statutes a 
husband could pledge community property to secure community debts, only if the husband specifically 
empowered his wife to act as his agent was the rule reciprocal. See Lucci v. Lucci, 2 Wash. 2d 624, 639-40, 
99 P.2d 393, 399 (1940) (when husband appoints wife to manage community business, both husband and 
community liable for any debts incurred by her in pursuit of that business). Recent statutory changes have 
tended to extend all creditor rules to the wife as well as the husband. See Cross, Washington Community II, 
supra note 17, at 819-28; Crapo, supra note 286, at 178-79.

Except in Arizona and Washington, community property states generally provide a form of asset
marshalling under which a separate creditor can in certain circumstances reach community assets if a 
spouse's separate property is insufficient to satisfy a separate debt. See Crapo, supra note 286, at 178-79.

289. See generally Bartke, Yours. Mine and Ours—Separate Title and Community Funds, supra note 22. 
When the rule making community property unavailable to separate creditors is combined with an equitable 
lien in favor of the community for the expenditure of community funds on separate property, the nonacting 
spouse enjoys double protection and can use the doctrines not only as a shield but also as a sword. See id., 
at 414; notes 224-25 supra and accompanying text.

290. See Pugh, supra note 15, at 21-22. Some of the states still follow the traditional Spanish rule. See 
Wiggins v. Rush, 83 N.M. 133, 138, 489 P.2d 641, 646 (1971) (wife’s separate creditor cannot levy on 
property purchased with community funds to satisfy her antenuptial debts); W. De Funiak & M. 
Vaughn, supra note 3, at 380.

I recommend that the conventional community statute adopt this second 
approach. The general rule that a separate creditor cannot reach community 
property recognizes the principle of indivisibility of the community and 
affords more protection to the nonacting spouse than does the first ap
proach.289 The rule is also fair to creditors because in most cases they can 
easily determine the character of the transaction involved and can protect 
themselves by insisting on some form of security for the debt.

Special statutory rules are necessary, however, to protect the contract 
creditor in the cases of antenuptial debts and debts incurred jointly by both 
spouses. Under Spanish law, community property was not liable for the 
antenuptial debts of either spouse.290 Although this treatment of antenuptial 
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debts is a logical extension of the Spanish rule that property acquired by a 
spouse prior to marriage remained the separate property of that spouse 
throughout the marital relationship, it imposes severe hardships on unsecured 
creditors because it makes some debtors effectively judgment-proof.291 I 
therefore recommend, at the expense of the indivisibility of the community 
property, an exception to the general rule in the case of antenuptial 
obligations. The conventional community statute should provide that after 
exhausting the separate assets of the debtor, a contract creditor can satisfy a 
premarital claim out of the debtor’s half of the community property, with a 
contemporaneous conversion of the other half of the community property 
into the separate property of the nondebtor spouse.292

291. This condition became notorious in Washington and was known by the unflattering name of 
“marital bankruptcy.” See Cross, Washington Community I, supra note 287, at 663.

292. See Ariz. Rev. Stat. Ann. § 25-215.B (1976); Wash. Rev. Code Ann. § 26.16.200 (Supp. 
1977).

293. See Schramm v. Steele, 97 Wash. 309, 313, 166 P. 634, 637 (1917) (when husband alone commits 
tort unconnected with community business and not in furtherance of community interest, only his separate 
property available to meet tort victim’s claims).

294. See Crapo, supra note 286, at 185-90; Lay, Tort Liability of Community Property, 13 Wayne L. 
Rev. 706 (1967).

295. The Texas statute provides: "All the community property is subject to tortious liability of either 
spouse incurred during marriage." Tex. Fam. Code Ann. tit. 1, § 5.61(d) (Vernon 1975).

In addition, the statute should direct that if both spouses participate in a 
credit transaction, whether by choice or statutory direction, all of their 
property, both separate and community, should be available to satisfy the 
claims of the creditor. Given the joint action in contracting the debt, the 
question whether the transaction served a community or a separate purpose 
should be irrelevant. In the final accounting between the spouses, however, 
the classification of the debt as community or separate would still be relevant.

Tortious creditors. Because tort victims generally do not choose their
tortfeasors and thus have few if any means of protection, their claims are 
fundamentally different from those of contractual creditors. If the spouses are 
joint, or joint and several tortfeasors, the conventional community statute 
should make all of their property, whether separate or community, available 
to satisfy the claim of the victim. When only one of the spouses has committed 
the tort, the victim should satisfy his claim out of the separate property of that 
tortfeasor.293 If the spouse who committed the tort has no separate property, 
however, to deny the tort creditor access to community assets because of the 
indivisibility of the community deprives the victim of a right to recover from a 
fully solvent tortfeasor.294 In this case, I believe that as a matter of public 
policy, the interests of the nontortfeasor spouse should be subordinated to 
those of the victim.

This subordination could be achieved by either of two legislative ap
proaches. The first totally subordinates the interests of the nontortfeasor 
spouse to the claims of the tort victim by providing that all such claims are 
collectable out of community property.295 This rule, of course, does not 
preclude appropriate adjustments in favor of the nontortfeasor spouse in the 
final accounting between the spouses.

The preferable solution is to classify torts as separate or community. 
Community torts would include those committed in the course of a communi
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ty enterprise, and separate torts would consist of those committed in the 
undertaking of a separate pursuit.296 Regardless of the classification, the 
separate property of the tortfeasor spouse would always be available to satisfy 
the victim’s claim, subject of course to a final adjustment in spousal accounts. 
If this separate property were insufficient to satisfy the claim and the tort was 
committed in furtherance of some community purpose, the entire community 
would also be available to the victim.297 On the other hand, if the separate 
property was insufficient and the tort was committed in pursuit of separate 
spousal interests, only the tortfeasor spouse’s undivided one-half interest in 
the community would be available to the victim.298 Although this second 
approach departs from the principle of indivisibility because in the case of 
separate torts it may require a contemporaneous division of the community, it 
is consistent with the provision recommended above governing satisfaction of 
antenuptial debts.299 Moreover, these rules properly balance the interests of 
the tort victim and the nontortfeasor spouse.

296. Those states that so classify tort liability proceed generally on the principle of respondeat superior. 
See Cross, Washington Community II, supra note 17, at 835.

297. See id.
298. See id. at 838-39. The New Mexico statute adopts the following solution: ‘“Separate debt’ 

means:. . .(5) a debt which arises from a tort committed by a spouse before marriage or after entry of a 
decree of dissolution of marriage or a separate tort committed during marriage." N.M. Stat. Ann. 
§ 57.4A-3.A (Supp.1975). "The separate debt of a spouse shall be satisfied first from the debtor spouse’s 
separate property .... Should such property be insufficient, then the debt shall be satisfied from the 
debtor spouse’s one-half interest in the community property . . . .’’ Id. § 57-4A-4.A; cf. Cal. Civ. Code 
§ 5122(b) (West Supp. 1978) (marshalling of assets).

299. See notes 290-92 supra and accompanying text.
300. See notes 268-76 supra and accompanying text.
301. See W. De Funiak & M. Vaughn, supra note 3, at 453.
302. See Harris v. Harris, 57 Cal. 2d 367, 370, 369 P.2d 481, 482, 19 Cal. Rptr. 793, 794 (1962) (wife’s 

right to void unconsented-to gift by husband of community property survives her death; right exercisable 
by personal representative), noted in 5 Ariz. L. Rev. 112 (1963), 10 U.C.L.A. L. Rev. 664 (1963)). See 
generally W. De Funiak a M. Vaughn, supra note 3, at 469-71.

As a result of the changes in the management powers of the spouses, there have been several recent 
discussions directed at practitioners. See, e.g., Kahn & Fnmmer, California Probate of Community 
Property, The Final Picture Emerges, 50 Cal. S.B.J. 260 (1975); Kahn & Frimmer, Management, Probate 
and Estate Planning Under California’s New Community Property Laws, 50 Cal. S.B.J. 42 (1975); 49 Cal. 
S.B.J. 516 (1975); Meserve, Crary & Grant, Senate Bills 570 and 1846: The Effect on Probate and Estate 
Planning Practice of Recent Changes in the California Probate Code Relating to Community Property, 50 
L.A. B. Bull. 9 (1974); Remy, The Effects of the 1971 Amendments to the Probate Code on Control of 
Community Property After the Death of a Spouse and for Payment of Community Debts, 34 Tex. B.J. 683 
(1971).

Devisees, Legatees, Heirs, And Personal Representatives
Although this section relates to the discussion above concerning dissolu

tion of the community by death, the emphasis there was on interspousal rights 
such as the testamentary powers of the deceased and the inheritance rights of 
the survivor.300 This section, however, discusses the relations of the survivor 
to third-party successors of the deceased.

The death of one spouse dissolves the community, and the property is 
divided in half between the surviving spouse and the estate of the deceased.301 
The general rule in the community property states, and the one that I 
recommend, is that third-party successors of the deceased have all rights that 
the deceased would have had as a participant in division proceedings.302 A 
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major purpose of probate in the community property context is to render a 
final accounting of the rights of the spouses in the common property. This 
procedure involves identifying specific items as either community property or 
separate property and providing for any necessary reimbursement of the 
community. The same process of classification and adjustment is repeated for 
debts owed third parties. As a result of this process, compensating payments 
or transfers of property interests among the surviving spouse, the separate 
estate of the deceased, and the community may be called for.303

303. See Bartke, Yours, Mine and Ours—Separate Title and Community Funds, supra note 22, at 411-12 
(citing authorities).

304. Life insurance policies frequently generate conflicts between the surviving spouse and a third-party 
successor to the deceased. When the insured spouse, now deceased, purchased the policy with community 
funds, a dispute often arises over the contractual right of the insured spouse to change the beneficiary from 
the surviving spouse to the third party without the authorization of the surviving spouse. No uniform 
approach to this issue has developed. Compare Gaethje v. Gaethje, 8 Ariz. App. 47, 52, 442 P.2d 870, 875 
(1970) (unconsented-to change in beneficiary valid if deceased spouse made adequate testamentary or other 
disposition for surviving spouse approximate to survivor’s share of community property) with Anderson v. 
Idaho Mut. Benefit Assoc., 77 Idaho 373, 377, 292 P.2d 760, 764 (1956) (unconsented-to change in 
beneficiary an unauthorized gift of community property to new beneficiary, voidable by surviving spouse as 
to one-half of life insurance proceeds) and Occidental Life Ins. Co. v. Powers, 192 Wash. 475, 484, 74 P.2d 
27, 31 (1937) (unconsented-to change in beneficiary void when policy purchased with community funds 
and under terms of deceased’s will all community property passed to spouse).

Federal legislation creating rights to community property in third-party successors to the deceased has 
similarly produced conflicts between surviving spouses and third parties. See Yiatchos v. Yiatchos, 376 
U.S. 306, 312 (1964) (rights of beneficiary designated on United States savings bonds under federal law 
overrides interests of surviving spouse even though bonds purchased with community funds); Wissner v. 
Wissner, 338 U.S. 655, 660 (1950) (wife’s community property interests in veteran husband’s National 
Service Life Insurance proceeds subject to federal statute designating chosen beneficiary as sole owner of 
proceeds).

305. See notes 157-200 supra and accompanying text.
306. See notes 157-200 supra and accompanying text.

In almost all cases there will be many property items that are not involved 
in the probate proceeding. Here again there may be both questions of 
characterization as well as conflicts between nominal contract rights of third 
parties and property rights of the surviving spouse.304 I recommend that in all 
of these situations the rights of both the surviving spouse and the third-party 
successors to the deceased be equal, so that both the successors and the 
surviving spouse are entitled to all legal and equitable relief and able to raise 
all points and objections. If the statute follows this approach, it will protect 
and enforce equally the rights of both spouses regardless of the sequence of 
death and the form in which title is held. Only then will the statute provide a 
true, integrated community property system.

Taxing Authorities

Last, but by no means least, spouses interact with taxing authorities. 
Following the format used above,305 this section will be limited to a discussion 
of federal income, estate, and gift taxes. A statutory scheme such as the one I 
am recommending, however, has similar state tax implications.

The attitude of the Internal Revenue Service toward the conventional 
community under this proposed statute would undoubtedly be similar to its 
attitude toward purely contractual arrangements.306 Because the statute 
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contemplates the sharing of earned income and unearned income from 
community property, the Service will no doubt rely on Commissioner v. 
Harmon™1 and require that the spouses file joint federal income tax returns.307 308 
Should they for any reason file separate returns, it is unlikely that the Service 
would consent to income-splitting.309 As with marital sharing agreements, 
transfers of assets to the community may result in taxable gain to the 
transferor and require determination of the transferee’s basis in the proper
ty.310

307. 323 U.S. 44 (1944); see notes 64-71 & 157-200 supra and accompanying text.
308. See Rev. Rul. 77-359, 1977-2 C.B. 24.
309. See id.
310. See notes 165-70 supra and accompanying text.
311. Compare notes 35-36 supra and accompanying text (tax treatment of legal community) with notes 

171-76 supra and accompanying text (likely gift tax treatment of income under marital sharing agreement).
312. See notes 64-67 supra and accompanying text.
313. See notes 171-76 supra and accompanying text.
314. See notes 177-78 supra and accompanying text.
315. See notes 184-89 supra and accompanying text.
316. See Rev. Rul. 77-359, 1977-2 C.B. 24.

Under the conventional community statute, the gift tax problems unfortu
nately remain. With regard to the income of the spouses, the Service will 
probably treat the conventional community like a contractual marital-sharing 
agreement, rather than like a legal community.311 Because the conventional 
community election is viewed as an assignment of future earnings, as well as 
of other property, by each spouse to the community,312 the Service will 
undoubtedly assert that the ownership of earnings first vests in the earning 
spouse, and that the earning spouse then makes a taxable gift of one-half his 
or her earnings to the community. As with a marital sharing agreement, the 
value of the gift would be the net amount of the mutual transfers, and the net 
donor might attempt a further reduction by subtracting the value of any 
support obligations to the other spouse.313

The Service will no doubt again differentiate between a legal and a 
conventional community when examining transfers of assets to the communi
ty. The proposed statute follows the traditional community property rule that 
all property is community property except property owned before marriage or 
received by gift, devise, or inheritance. Insofar as the spouses acquire 
community property with community funds that they have already reported 
for gift tax purposes, no gift tax would accrue. If a spouse transfers separate 
property to the community or uses separate funds to purchase community 
assets without receiving consideration, however, the transfer would be a 
taxable gift to the extent of one-half the asset value; if both spouses convert 
separate property into community property, only the net value would be 
considered.314

As under the marital-sharing agreement, a couple electing a conventional 
community regime will both pay income tax on their income from all sources 
and report the net value of the gifts between them for gift tax purposes. 
Although the spouses may not incur any gift tax liability for a long time, the 
ultimate tax cost of the statutory conventional community may be greater 
than they want to bear.315 Moreover, if the parties later convert the statutory 
regime into a universal community, they will have to face the potential of 
additional gift tax liability.316 Therefore, in deciding whether to elect a 
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conventional community arrangement, the spouses will need to give serious 
attention to the current gift tax law.

In the estate tax area, the primary problem associated with the conven
tional community is the treatment of earnings and acquisitions in the three 
years preceding death. If the Service follows consistently the rationale of 
Harmon, one-half of those earnings and acquisitions will be considered gifts 
to the community in contemplation of death and, except for the $3000 annual 
transfer exclusion, will be included in the gross estate of the deceased donor 
spouse.317

317. See I.R.C. § 2035; note 192 supra and accompanying text. Section 2035 now provides that 
inclusion is automatic regardless of state of mind, that the amount of gift tax paid on these gifts is included 
in the gross estate, and that gifts for which no gift tax return need be filed because of the annual exclusion 
of I.R.C. § 2503(b) are excluded from the operation of § 2035(a) by I.R.C. § 2035(b)(2).

318. See notes 198-200 supra and accompanying text.
319. See notes 193-97 supra and accompanying text; Wenig, Estate Taxation of Spouses’ Jointly-Held 

Property, 3 Probate Notes 14, 15 (1977). Professor Wenig states that widows in common law states now 
are favored over widows in community property states. She does not there take into account that this 
"favor” is purchased at a gift tax cost. She addresses this point directly, however, in a later article. See 
Wenig, supra note 35, at 520.

320. Many of the more recent articles are cited herein. Professor Wenig has recently prepared a short, 
selective bibliography in connection with the panel discussion of marital and nonmantal property rights at 
the Ninth Annual Conference on Women and the Law. See Women and the Law: A Source Book 39-41 
(1978) (copy on file at Georgetown Law Journal).

321. See Bartke, Marital Property, supra note 1, at 65-71.
322. See note 100 supra and accompanying text.

The second estate tax issue is whether a full marital deduction is available 
to the estate of the deceased. As in the case of marital sharing agreements,318 if 
the Commissioner attempted to reduce the marital deduction by treating as 
“community property” the property held in the conventional community, the 
estate could argue for the full deduction on the ground that because shared 
property under a conventional community is not treated as community 
property for income or gift tax purposes, it should likewise not be considered 
community property for estate tax purposes. If the government replies that 
that result would favor unduly the conventional community, the estate could 
answer that the spouses have paid for the additional availability of the marital 
deduction by gift taxes. Furthermore, the desired result is already permitted 
in certain cases in which an estate includes property held in joint tenancy or 
tenancy by the entirety.319

V. Conclusion

Reform of marital property rights is in the air. The issues are debated 
actively all over the country, and the literature on the subject is growing by 
leaps and bounds.320 Many states have already responded by amending their 
probate and divorce statutes; others are now considering such changes.321 
Indeed, Wisconsin is actively working on draft legislation that would in fact, 
although not in name, introduce a variant of the community property system 
into that state.322

Although many legislators in common law states are understandably 
hesitant to impose immediately a legal community on their constituents, 
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inaction limits married couples who wish to share their property to the 
uncertain alternative of a private agreement. This article, therefore, has 
argued for the enactment in common law states of an enabling statute that 
would provide a complete framework for a conventional community property 
regime. The specific recommendations are designed to establish a system that, 
as far as the law is able, would give effect to the equality of the spouses. If 
there are any biases, they are generally toward the protection of the nonacting 
spouse’s interest in the common property, with deviations only when 
countervailing notions of fairness and public policy dictate that the rights of 
third parties should take precedence. The recommendations also define a 
scheme that ultimately could be transformed with minimal disruption from a 
conventional into a legal community property system.

The article has also pointed out the possible federal tax implications of 
marital sharing of property, whether under a conventional community statute 
or pursuant to a private agreement between the spouses. The state of the law 
in this area is highly unsatisfactory, and congressional intervention is long 
overdue. The Internal Revenue Code should be amended to eliminate the 
wholly unjustified discrimination against the conventional community that 
has resulted from the Supreme Court’s decision in Commissioner v. Har
mon.323 Amendments should make clear that the tax treatment of a statutory 
conventional community will be the same as the treatment of a legal one. In 
addition, each state adopting a conventional community law should contem
poraneously reconsider and reform its own tax laws.

Considering the tremendous social strides made by women in recent years, 
and their changing and growing importance in the economy, state legislatures

323. 323 U.S. 44 (1944); see notes 64-71, 157-200 & 305-19 supra and accompanying text.
I disagree with those who reject property rules as the basis for attribution of family income. See 

McIntyre & Oldham, Taxation of the Family in a Comprehensive and Simplified Income Tax, 90 Harv. L. 
Rev. 1573 (1977). The authors state the following:

We reject the property interest rule as the appropriate rule for attribution of family 
income. ... In addition, it is particularly inappropriate in the family context, where, 
because of social and legal obligations of support and family ties, the income earner may 
neither himself enjoy the income nor be the person most capable of paying tax on that income.

Id. at 1592. I suggest to Professors McIntyre and Oldham that they may find it difficult to convince Mrs. 
Wirth of the compelling force of their statement. See note 88 supra and accompanying text.

Actually, the disagreement between Professors McIntyre and Oldham and myself is a very narrow one. 
We are in basic agreement that enjoyment of income is the proper basis for attribution in family 
relationships. They are prepared, however, to make binding assumptions regarding enjoyment based on 
some statistical averages of family unit behavior. I, on the other hand, would argue that legally enforceable 
property rights result in a better approximation of interspousal reality, as well as in a superior normative 
approach. I am authorized by Professor McIntyre to state that he agrees that this paragraph represents a 
fair summary of the extent of our disagreement. He further states that the formula approach advocated in 
their article is least accurate in attributing the savings component of family income to individual family 
members; in a community property jurisdiction, he suspects that property rules would give a better 
approximation of real enjoyment than any formula.

The recent suggestion that the ability of married couples to file joint income tax returns should be 
conditioned on a declaration that the nonearner spouse in fact owns one-half of the income is good but does 
not go far enough. See H.R. 4383, 94th Cong., 1st Sess. (1973); 119 Cong. Rec. 11821-22 (1973) 
(testimony of Virginia B. Cowan, Esq., of Nashville, Tenn.). I suggest that the marital property laws of the 
states be restructured either on a mandatory or voluntary basis and that the Internal Revenue Code be 
amended to recognize the effects of the new laws for tax purposes. I have no hesitation in advocating the 
use of the Internal Revenue Code as a goad to reform. 



1186 The Georgetown Law Journal [Vol. 67:1131

and the Congress should take a positive approach toward equalizing the 
economic positions of spouses. In a society that emphasizes the importance of 
freedom of choice, state legislatures and the Congress should not deny 
married couples the opportunity to elect to share the economic fruits of their 
union in the most effective way, namely by operation of law. If Congress 
enacts the necessary income, gift, and estate tax reforms, and state legislatures 
pass enabling statutes, couples outside legal community jurisdictions will at 
last be able to share fully the economic side of marriage.
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A persistent and troublesome question of antitrust policy concerns 
the proper treatment of practices and behavior related to the 
provision of information to buyers and sellers. The dissemination of 
pricing information may be evidence of fixing, or it may simply be an 
efficient market-equilibrating mechanism. In this article, Professor 
Posner discusses two recent Supreme Court decisions that have 
addressed this problem and then engages in a general analysis of the 
problem of information and antitrust. Professor Posner concludes 
that an exchange of information should be considered lawful 
without regard to market structure or other factors. When appropri
ate, however, the trier of fact should be permitted to treat exchanges 
of information as circumstantial evidence of price fixing.

In its 1977 Term, the Supreme Court handed down two antitrust decisions 
of general importance: United States v. United States Gypsum Co.' and 
National Society of Professional Engineers v. United States.2 Both decisions 
address a persistent and troublesome question of antitrust policy: the proper 
treatment under the antitrust laws of practices related to the provision of 
information to buyers and sellers. This issue was also at the heart of 
Continental T.U., Inc. v. GTE Sylvania Inc.,2 the major antitrust decision of 
the previous Term, and was central to notable recent actions in lower 
tribunals, including the United States v. General Electric CoA decree, more 
commonly referred to as the “Westinghouse” decree, and the FTC’s 
ReaLemon decision.5 A general analysis of the question of information and 
antitrust therefore seems timely and is the subject of Part II of this article. 
Part I prefaces the general discussion with a detailed analysis of the Gypsum 
and Engineers cases.

I. The Gypsum and Engineers Decisions

A. GYPSUM

In Gypsum, several major manufacturers of gypsum board were indicted 
for alleged violations of section 1 of the Sherman Act.6 Among the practices
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claimed to constitute price fixing, and ultimately the focus of the Govern
ment’s case, was the practice of “interseller price verification” by which 
competing manufacturers exchanged information concerning the current 
prices they were charging to specific customers.7 This was done, defendants 
alleged, to prevent customer fraud and to ensure that any price cut offered 
was necessary to meet a competitive price and was therefore sheltered from 
attack under section 2(a) of the Robinson-Patman Price Discrimination Act 
by section 2(b) of that Act.8 Section 2(b) provides a defense to charges of price 
discrimination if the discrimination is made in good faith to meet competi
tion.9

7. United States v. United States Gypsum Co., 438 U.S. 422, 429 (1978).
8. 15 U.S.C. § 13(a), (b) (1976).
9. 15 U.S.C. § 13(b) (1976). See United States v. United States Gypsum Co., 438 U.S. 422, 450-51 

(1978) (quoting Standard Oil Co. v. Trade Comm'n, 340 U.S. 231, 249-50(1951)).
10. 438 U.S. at 426.
11. Id. at 435, 443.
12. Id. at 446.
13. Id.
14. See id. at 444 & n.21.
15. Id. at 446.
16. To take a very simple example, suppose that the average price in a market is $100, but 5% of sales 

are made at $150, 5% at $50, and the other 90% at $100. If as a result of an exchange of price information, 
5% of sales are then made at $130 and 5% at $70, with the other 90% remaining at $100, the dispersion of 
prices will have been reduced but the average price of $100 will be unchanged.

The principal issues before the Supreme Court in Gypsum were (1) whether 
proof of intent is required in a criminal antitrust case and (2) whether section 
2(b) of the Robinson-Patman Act insulates interseller price verification from 
attack under the Sherman Act.10 On the first issue the Court held that intent 
was a necessary element11 and that the jury may not be instructed to find 
intent merely because the agreement to exchange price information affected 
the level of prices.12 The jury, however, may infer criminal intent if the 
agreement did result in a change in the price level.13 If the agreement is not to 
exchange information but to fix prices, the inference of criminal intent is 
automatic from proof that the price level was affected.14 But in Gypsum itself, 
because the ostensible agreement was simply to exchange price information in 
order to avoid violating the Robinson-Patman Act, the possibility that the 
price level had been altered did not in itself establish the requisite criminal 
intent, although an actual change in price level could have been used as a basis 
for inferring that intent.15

Although the Court’s analysis may sound reasonable enough, I believe that 
it rests on a confusion in the Justices’ minds between the level and the 
dispersion of prices in a market in which competitors are exchanging price 
information. The purpose of a legitimate exchange of price information is to 
narrow the dispersion of prices—that is, to eliminate as far as possible those 
prices in the tails of the price distribution that reflect the ignorance of buyers 
or sellers concerning the conditions of supply and demand.16 There is no 
reason to expect the price level—the average price in the market—to change. 
If it does change, that is evidence that the purpose of the exchange of 
information was not to narrow the dispersion of prices—a legitimate objec
tive—but rather to raise prices above the competitive level.

To be sure, the level and dispersion of prices are not entirely independent. 
A reduction in dispersion, and hence in uncertainty, may result in an increase 
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in the price level by facilitating collusion to raise prices. If there is no tacit or 
express collusion, however, exchanges of price information designed to reduce 
price dispersion should not result in a change in the price level.

Because the Gypsum Court failed to distinguish between the level and the 
dispersion of prices, it is not altogether clear that it thought that even a 
completely innocent price information exchange might affect the level and not 
just the dispersion of prices. But that seems to be what it thought. The price 
effect discussed by the Court was “raising, fixing, maintaining, or stabilizing 
the price of gypsum board.”17 These terms appear to refer to an impact on the 
average price of gypsum and not just to a reduction in the dispersion of prices, 
which would leave the average price unchanged.18 Perhaps the Court was 
concerned that an “anticompetitive effect,”19 or, in my terminology, an 
impact on the price level, could be the inadvertent byproduct of an innocently 
motivated exchange of price information. This, however, is unlikely; if the 
exchange affected the whole price level, and not merely the distribution of 
prices, the inference would be strong that the real purpose of the exchange 
was to rig prices. Perhaps the Court was worried that in the trial of an 
information exchange case the Government might pick a few prices, an 
unrepresentative sample that happened to rise, and argue that the rise proved 
that the exchange of price information had affected the price level. In such a 
case, however, the average price would presumably remain unchanged. If the 
average price does rise and the rise can be traced to the defendants’ activities, 
the inference of intent to fix prices is again strong.

17. United States v. United States Gypsum Co., 438 U.S. 422, 434 (1978).
18. The term "stabilizing" is the most ambiguous in this string of possible effects. It could be a synonym 

for “maintaining”—that is, for preventing price from falling to the competitive level. Or it could refer to 
reducing fluctuations in price over time. Either of these effects differs, however, from reducing the 
dispersion of prices at any given time.

19. United States v. United States Gypsum Co., 438 U.S. 422, 436 n.13 (1978).
20. Id.
21. See note 16 supra and accompanying text.
22. United States v. United States Gypsum Co., 438 U.S. 422, 441 n.16 (1978).
23. See id. at 445.

The Court’s apparent confusion between level and distribution of prices 
leaves one puzzled about what the Court meant when it indicated that the 
criterion for liability in a civil case continues to be proof of either intent to 
affect, or effect on, the price level.20 Does this mean that the Government or a 
private plaintiff can prevail in a civil case on a showing that a few prices went 
up as a result of a challenged exchange of information, as of course a few 
would if the exchange had any effect at all?21 If so, information exchanges are 
illegal per se. But the Court cannot have meant this, for it also stated that 
exchanges of price information are not always anticompetitive and are not to 
be treated as illegal per se for civil or criminal purposes.22 This statement 
suggests that the Court must have intended “anticompetitive effect” to refer 
to an effect on the price level and not to an effect on the dispersion of prices or 
on a few unrepresentative prices.

This interpretation leads back to the previous problem: If the effect of an 
information exchange is to raise the entire price level above the competitive 
level—a clearly anticompetitive effect—why are the defendants not presumed 
to have intended such an effect under the maxim that a person is presumed to 
intend the natural consequence of his acts?23 Perhaps the answer is that the 
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consequences stemming from an exchange of price information are just too 
uncertain to invoke the maxim in the context of a felony criminal prosecution. 
If this is the answer, however, the same treatment should be accorded in a 
civil case in which the defendant’s liability could amount to be hundreds of 
millions of dollars.

With regard to the second issue in the case—the defendants’ attempted use 
of section 2(b) of the Robinson-Patman Act as a defense to a section 1 
Sherman Act charge—the Court held that compliance with section 2(b) does 
not require actual verification of a competitor’s price, and so rejected 
“interseller price verification” as a Sherman Act defense.24 This result has 
more significance for actions under the Robinson-Patman Act than under the 
Sherman Act. Success for the Robinson-Patman plaintiff is very difficult to 
achieve if the meeting-competition defense is liberally construed, because the 
usual Robinson-Patman defendant sells at, not below, his competitors’ prices. 
The Court in Gypsum went out of its way to indicate that the defense is to be 
liberally construed, notably by its approving quotation of the FTC’s Conti
nental Baking opinion, the high-water mark of FTC liberality in construing 
section 2(b).25

24. Id. at 453.
25. Id. at 454 (quoting In re Continental Baking Co., 63 F.T.C. 2071, 2163 (1963)).
Commissioner Elman, whose opinion in Continental Baking was quoted by the Gypsum Court, could 

afford to be liberal because he was of the view that the proper way for the FTC to attack Robinson-Patman 
problems was to use the FTC’s broad rulemaking powers to deal with the entire market at once, rather than 
to construe section 2(b) grudgingly, which would only encourage the sort of questionable competitive 
exchanges at issue in Gypsum itself. See In re Callaway Mills Co., 64 F.T.C. 732, 748, 756-59 (Elman, 
Comm'r, dissenting), vacated sub nom. Callaway Mills Co. v. F.T.C., 362 F.2d 435 (5th Cir. 1966). 
Rulemaking is not an option for the private plaintiff in Robinson-Patman cases, and, given the FTC’s 
diminished enforcement activity in the Robinson-Patman area, it is increasingly the private plaintiff who is 
bearing the burden of enforcing the Act. Gypsum makes the private plaintiffs lot a more difficult 
one—although from the standpoint of the procompetitive policy of the Sherman Act that is hardly a cause 
for regret.

For the latest expression of the Supreme Court's liberality toward the meeting-competition defense, see 
Great Atlantic & Pacific Tea Co. v. F.T.C., 99 S. Ct. 925, 935 (1979) (reduced bid of seller justified by 
meeting-competition defense; in light of established business relationship, seller permitted to rely on 
buyer’s statement that first bid was “not even in the ball park").

26. See United States v. United States Gypsum Co., 438 U.S. 422, 448 (1978) (citing Cement Mfrs. 
Protective Ass’n v. United States, 268 U.S. 588 (1925) (interseller price verification plan exempt from 
Sherman Act liability because a response to customers’ fraudulent practices)).

27. The firm could solve this problem by paying its sales representatives on the basis of profits rather 
than on the basis of sales generated. Sales personnel, however, may resist this method of compensation 
because it is difficult for them to monitor the firm's determination of the profit generated by a particular 
sale.

Gypsum's emphasis on the role of interseller price verification in Robinson- 
Patman cases obscures other and more clearly legitimate functions that such 
verification might serve. Buyer fraud is one situation in which verification 
may be proper. Apparently it remains a good ground for exchanging price 
information.26 Another and more subtle situation involves control of sales 
personnel. A salesperson paid commissions based on sales volume rather than 
on profit has an incentive to make a sale at any price rather than to drive the 
hardest possible bargain: he receives only a small increase in his commission if 
he sells at a higher price, but loses his entire commission if he fails to make the 
sale. He may thus misrepresent to his firm a competitor’s sales offer in order 
to justify the low price at which he asks his firm to approve a sale.27 In this 
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circumstance, interseller price verification might have a useful and legitimate 
function, though perhaps offset by its anticompetitive potential. In any event, 
the Robinson-Patman Act provides too limited a framework within which to 
evaluate the economic merits of exchanging price information. Part II of this 
article proposes a broader framework.

B. ENGINEERS

Engineers2* was a civil action brought by the United States under section 1 
of the Sherman Act to eliminate a canon of ethics of the engineers’ 
professional association forbidding its members to engage in competitive 
bidding.28 29 The Supreme Court’s result30 was, as we shall see, unexceptionable, 
even granting—as I would do—that the prevention of fraud is a proper 
concern of a trade or professional association.31 32 The aspect of Engineers that 
has aroused the most interest is whether the opinion’s long discussion of the 
Rule of Reason fills the gap that several commentators had noted in the 
Sylvania22 opinion: the absence of any guidelines for the trial of a Rule of 
Reason case.33

28. National Soc’y of Professional Eng’rs v. United States, 435 U.S. 681 (1978).
29. Id. at 681, 682-83.
30. Id. at 692-93.
31. Id. at 693-94. The Court rejected the Society’s affirmative defense that competitive bidding would 

lead to deceptively low bids and inferior work, thereby endangering public safety and health.
32. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977).
33. See Posner, The Rule of Reason and the Economic Approach: Reflections on the Sylvania Decision. 45 

U. Chi. L. Rev. 1 (1977). The "Rule of Reason" is that challenged conduct must be shown to be an 
unreasonable restriction of competition in order to be held to violate the Sherman Act. The rule has been 
throughout most of its history more a euphemism for nonliability than an administrable test of legality. Id. 
at 14.

34. National Soc’y of Professional Eng’rs v. United States, 435 U.S. 681, 691 (1978).
35. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 59 (1977).
36. See Northwest Power Prods., Inc. v. Omark Indus., Inc., 576 F.2d 83, 90-91 (5th Cir. 1978) 

(successful defendant had 25% share of power-actuated tool market but still lacked power to unreasonably 
restrain trade, given particular industry structure); Oreck Corp. v. Whirlpool Corp., 563 F.2d 54, 56 (2d 
Cir. 1977) (unsuccessful plaintiff alleging that cancellation of its exclusive distributorship was part of 
conspiracy to restrain unreasonably the sale of vacuum cleaners in U.S. had only 1% market share); 
George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 508 F.2d 547, 562 (1st Cir. 1974) (successful 
defendant’s share of public swimming pool construction market would increase from 2.7% to 3% if 
plaintiff was eliminated).

Engineers does not fill the gap. The Court does state emphatically that the 
only considerations relevant to application of the Rule of Reason are 
competitive considerations,34 but Sylvania had already made that clear.35 The 
difficult question left open by Sylvania and not addressed by Engineers was 
how the competitive considerations are to be ordered, weighed, and woven 
into a usable test. How important are market shares? Is there a threshold 
market share below which a Rule of Reason charge must fail, as several 
circuits have suggested?36 Alternatively, does the complaint fail if a substan
tial procompetitive reason for the challenged restriction can be shown? Or is a 
court really supposed to balance the gains to competition in one market 
against the losses in another—for example, interbrand against intrabrand 
competition? Do the courts have the tools to perform such a balancing act?

Only one question relevant to the implementation of a Rule of Reason 
approach was conceivably resolved in Engineers, and the manner in which the 
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Court handled it leads one to doubt whether the question has really been laid 
to rest. The Court noted that a defendant may not justify a restriction 
challenged under the Rule of Reason by reference to a gain in efficiency that 
does not increase competition.37 But when a seller imposes a restriction that 
enables it to overcome some obstacle to effective sale or promotion, such as 
the free-rider problem involved in Sylvania,38 the removal of the obstacle will 
lead to an increase in competition, for by lowering the seller’s costs vis-a-vis 
those of other firms, it will induce the seller to expand its output. Therefore, 
because the usual Rule of Reason case involves a market with competitors, an 
emphasis on competitive factors will usually allow consideration of any 
efficiency arguments that a defendant might offer on behalf of the challenged 
practice.

37. National Soc'y of Professional Eng’rs v. United States, 435 U.S. 681, 689-90(1978).
38. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 55, 56 (1977).
39. National Soc'y of Professional Eng'rs v. United States, 435 U.S. 681, 689-92 & n.16 (1978).
40. 148 F.2d 416 (2d Cir. 1945).
41. See id. at 429-30 (citing cases).
42. National Soc’y of Professional Eng’rs v. United States, 435 U.S. 681, 687-92(1978).

Occasionally, however, a firm or a group of firms may have no competitors 
and yet still adopt some restrictive practice that might so reduce costs as to be, 
on balance, reasonable under a sensibly interpreted Rule of Reason. For 
example, suppose that there are only two firms in a market, that they do not 
compete vigorously, and that as a result their market price is well above their 
costs. They merge and obtain such great cost savings that the profit
maximizing monopoly price, which they now charge, is lower than the price 
that prevailed before the merger. Even here, there is a subtle procompetitive 
effect because the lower price will attract business from sellers of substitute 
products, increasing the competition that those sellers face. But I shall ignore 
this possibility, as did the Court, which suggested that there can be no defense 
based on superior efficiency because the Rule of Reason allows only 
competitive benefits and detriments to be weighed; it does not allow pure 
efficiency considerations as defense or extenuation.39

This view ignores, however, a long line of cases, including United States v. 
Aluminum Co. of America (Alcoa),40 perhaps the apex of judicial hostility to 
monopoly, which have made clear that if a market is a natural monopoly, in 
the sense that the conditions of demand and supply are such that one firm can 
supply the entire demand at a lower cost than two or more firms could do, a 
consolidation of all of the firms in the market would not violate the Sherman 
Act.41 Because one cannot believe that the Court intended to overrule these 
decisions in a case not remotely relevant to the status of natural monopoly 
under the Sherman Act, the status of a pure efficiency defense in Rule of 
Reason cases is best regarded as unresolved by Engineers.

The difficulty the courts are finding in giving content to the Rule of 
Reason, a difficulty illustrated by the confused discussion in Engineers,42 
leads one to wonder whether the Rule of Reason can answer the question of 
how antitrust policy is to respond to buyer and seller information needs. I 
shall return to this question. Before I do, however, I want to address more 
directly the question of the proper treatment under the antitrust laws of 
efforts to provide more, or more truthful, information in markets.
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II. The Treatment of Information Under the Antitrust Laws

A. THE COMPETITIVE PROVISION OF INFORMATION

For at least a century, economists have been concerned that a purely 
competitive market would not produce enough information.43 The underlying 
problem of information production is the difficulty of appropriating as private 
profits any of the social benefits that the disseminator of information creates. 
Unlike most goods, information is not consumed by use. If I, a farmer, sell 
you an apple, and you eat it, no one else can eat it; thus anyone who wants my 
apples will have to do business with me and will have to compensate me for 
my costs in growing them. But if I sell you an idea, and you use it to produce 
something that reveals the idea, anyone else can use the idea without dealing 
with me. Of course the law may seek to prevent such appropriation. The 
point, however, is that some legal intervention or other “artificial” restriction 
is necessary to make an idea a saleable commodity.44

43. See H. Sidgwick, The Principles of Political Economy 406-08 (3d ed. 1901).
44. The purist would note that legal intervention—in the form of laws preventing trespass to or 

conversion of personal property—is also necessary in the apple case to enable the market to operate.
45. United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967) (bicycle manufacturer imposed 

vertical restrictions on territories and ultimate sale of its product; if products were sold outright to 
distributor, manufacturer enjoined from imposing any limitations on resale; if manufacturer retained title 
to product under consignment plan, Rule of Reason applied to determine legality of restrictions).

46. Continental T V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977).
47. For a discussion of the free-rider problem and its relation to restrictions in distribution see R. 

Posner, Antitrust Law: An Economic Perspective 147-66(1976).

The patent laws impose the necessary restriction, but only in respect to a 
very limited range of ideas. If by advertising Brand X motorcycles a seller 
provides general information about motorcycles that competitors can exploit 
to sell their own brand, nothing in the patent or any other laws will prevent 
these competitors and their customers from using the information without 
compensation.

The inapplicability of the patent laws to the uncompensated use of a vast 
range of types of information has given rise to a demand for private 
restrictions on information. These restrictions, however, conflict with an
titrust principles that have been generally insensitive to the problem of 
information. Even today, some readers of this article will have difficulty 
recognizing in the above discussion the issue at the heart of the Schwinn45 and 
Sylvania46 cases. If one dealer invests heavily in advertising, promotion, 
display, inventory, and other presale services all directed toward providing 
the consumer with information relevant to his choice among brands, other 
dealers in the same brand will have an incentive to “free ride” on the 
investment of the first. They will encourage their customers to get the 
information from the first dealer and then come back to them to make their 
purchase at a lower price—which they can afford to charge because they bear 
none of the expenses of producing the information.47 It is the same free-riding 
problem as in the case of (1) the motorcycle producers who ride the coattails 
of the producer who is increasing the demand for motorcycles in general, and 
(2) the producer who copies the innovation of a competitor. But Sylvania 
leaves unanswered the question whether the recognition of the information 
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free-riding problem in the particular factual setting of that case will carry over 
to quite different settings that raise the same fundamental problem of 
information externalities.

The collection and dissemination of market price information, the activity 
involved in the Gypsum case,48 is one of those other settings. The information 
in question is not advertising, but should not be accorded less consideration 
on that account—some might want to accord it more. It is important for a 
producer to know the prices at which transactions occur in his market. In 
principle, to be sure, he could operate in a complete information vacuum with 
regard to pricing. He could pick a price at random and then observe the 
market response to his offer. If he found that he was piling up a large 
inventory of unsold goods, he would infer that he was pricing above the 
market level and would reduce his price; if he found that he could not produce 
fast enough to keep up with demand, he would conclude that he was pricing 
below the market and would increase his price. This process of trial and error 
would lead him gradually to the profit-maximizing price and output, which in 
a competitive market would also be the socially optimal price and output. Of 
course, this level would be temporary, because as soon as demand or supply 
conditions changed he would find his price either too high or too low and the 
process of trial and error would begin anew. This blind groping for an ever
changing equilibrium may not be the most efficient way to set price and 
output levels in a market. With all producers operating in the dark there 
could be a wide dispersion of prices, with pockets of glut and shortage existing 
side-by-side.

48. United States v. United States Gypsum Co., 438 U.S. 422, 428 (1978).
49. For a recent example of this literature, see J. Pratt, D. Wise, and R. Zeckhauser, Price Differences in 

Almost Competitive Markets (Nov., 1978) (unpublished manuscript at Harvard University) (copy on file 
at Georgetown Law Journal).

To be sure, if the costs of consumer search are low, the dispersion of prices 
resulting from producer ignorance may be dissipated rapidly. Producers may 
help to keep those costs low through advertising. Most economic analyses of 
competition under uncertainty have, in fact, focused on consumer search as 
the equilibrating mechanism.49 Producer exchange of information has been 
neglected. Yet even a casual examination of markets in the real world reveals 
a variety of mechanisms, involving the direct or indirect exchange of 
information among producers, by which price dispersion may be reduced. 
These include: (1) organized markets, such as stock and commodity ex
changes, which seek to eliminate price dispersions by pooling all buy and sell 
offers outstanding at the same time; (2) statistical reporting services in many 
of the industries that do not trade through organized markets—and in many 
that do, because sales may occur off the exchange; (3) trade association 
collection and dissemination of market statistics, and (4) direct exchange of 
price information—sometimes without sinister intent—by competing firms. 
What lawyer has not asked a fellow lawyer, within or without his own firm, 
what fee he charges for a particular type of service?

In short, the producer’s need to have information about his competi
tors—including the prices they charge, their output, the quality and reliability 
of their service, their investment plans, their costs—is not always or obviously 
less important from the standpoint of efficiency than the consumer’s interest 
in knowing what the market has to offer. In fact, the two interests are closely 
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related because the consumer’s search costs will be higher, other things being 
equal, in a market in which prices are highly dispersed than in a market in 
which prices are not so dispersed. If, as Sylvania seems to teach, the 
consumer’s information needs are sufficiently important to warrant restrictive 
arrangements designed to promote fulfillment of those needs, even at some 
cost in reduced price competition among dealers, why could not the 
producer’s information needs also justify some activities that have restrictive 
effects as an unavoidable byproduct? Suppose, for example, in the setting of 
an organized market like a stock exchange, that some traders decide to take a 
free ride by trading off the market on the basis of price information generated 
by that market. If the exchange sought to prevent such activity by adopting a 
bylaw forbidding its members to trade off the market—one interpretation of 
the facts in Chicago Board of Trade v. United States50—that should not be 
deemed a per se unlawful restriction, especially in light of Sylvania, which 
permits a manufacturer to restrict competition among his dealers in order to 
prevent free riding on the information-generating efforts of some of them.51

50. 246 U.S. 231 (1918) (Board of Trade “call rule” requiring uniform price for purchases of to-be- 
delivered grain occurring between close of exchange and opening on following day held not to violate 
Sherman Act).

51. Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 54-55, 58-59 (1977).
52. American Column & Lumber Co. v. United States, 257 U.S. 377 (1921) (“Open Competition Plan” 

of hardwood producers, in which disclosure of pertinent aspects of business made to clearinghouse that 
supplied analysis of overall market and suggestions for future production and pricing, held to be an 
unlawful restraint of trade).

53. The association might have an incentive to disseminate the information even to nonmembers, 
because the more sellers the information reached the more likely it would be that the price dispersion of the 
market would be decreased. But even if the association were able to withhold the information from the free 
riders, they would still be taking a free ride on the improved market conditions generated by the 
association’s efforts, to the extent that those efforts were effective.

54. Participants in the “Plan" operated 5% of the mills engaged in hardwood manufacture in the United 
States. 257 U.S. at 391. The Court discounted this statistic by noting that the Plan participants produced 
one-third of the total hardwood output in the United States. Id.

55. Id. at 403-07.

The Hardwood case provides another illustration of the free-riding problem 
in producer information.52 That case involved the collection and dissemina
tion of price information in the hardwood lumber market, which consisted of 
more than a thousand widely scattered mills, many quite small. Their product 
was not traded in an organized market that would have brought buyers and 
sellers together. Given the geographical dispersion and large number of 
buyers and sellers, the probability of a wide dispersion in prices must have 
been great. Yet no single firm would have had an incentive to gather and 
disseminate price statistics because the benefits of its efforts would have 
accrued mainly to the other firms in the industry. The formation of a trade 
association was a partial answer to the free-rider problem—partial because 
firms still had an incentive to free ride on the association’s activities, which 
they could do by not joining the association yet using the information 
gathered by it.53 In fact, only a fraction of the hardwood mills in the country 
belonged to the trade association.54

That the Manager of Statistics of the association tried to curry favor with 
his employers by urging the members of the industry to keep their prices up 
and by bragging that his exhortations had been effective55 should not have 
sufficed to condemn the association’s socially-useful activity of collecting and 
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disseminating detailed price information. This information gave the members 
of the association a much clearer idea of the competitive conditions facing 
them. The very large number of sellers56 precluded an inference that the real 
purpose or probable effect of the exchange was to raise the average price in 
the market above the competitive price.57

56. There were 365 participants in the Plan. Id. at 391.
57. See R. Posner, supra note 47, at 52-54.
58. American Column & Lumber Co. v. United States, 257 U.S. 377, 412 (1921) (Holmes, J., dissenting) 

(emphasis added).
59. United States v. Container Corp, of America, 393 U.S. 333 (1969) (manufacturers of corrugated 

containers, who supplied 90% of relevant market, disclosed to each other upon request most recent price 
charged or quoted to specific customer; information exchange held to "stabilize” a downward price trend, 
making practice unlawful under § 1 of Sherman Act).

60. Id. at 337.
61. 422 U.S. 86 (1975) (to circumvent stringent restrictions on establishment of suburban branches by 

city banks, defendant bank formed holding company that established de facto branches; bank’s practice of 
founding such branches held not to infringe § 1 of Sherman Act).

Justice Holmes, in a dissenting opinion, clearly grasped the essential 
distinction between activities designed to reduce the dispersion of prices and 
activities designed to raise the average price, a distinction that, as I noted 
earlier, continues to elude the Court. Holmes stated:

When there are competing sellers of a class of goods, knowledge of 
the total stock on hand, of the probable total demand, and of the 
prices paid, of course will tend to equalize the prices asked. But I 
should have supposed that the Sherman Act did not set itself 
against knowledge—did not aim at a transitory cheapness un
profitable to the community as a whole because not corresponding 
to the actual conditions of the country. I should have thought that 
the ideal of commerce was an intelligent interchange made with 
full knowledge of the facts as a basis for a forecast of the future on 
both sides. A combination to get and distribute such knowledge, 
notwithstanding its tendency to equalize, not necessarily to raise, 
prices, is very far from a combination in unreasonable restraint of 
trade.58

Although the Court enjoined the exchange of information in the Hardwood 
case, its decision did not settle the issue of the legality of exchanging price 
information, whether through a trade association or any other means. In the 
Hardwood case it was clear that the statistician of the association was trying, 
however factitiously or ineffectually, to do more than facilitate an exchange of 
information, and his intent was enough to make the case one of attempted and 
therefore unlawful price fixing. Until the Container decision,59 subsequent 
cases cast little light on the permissibility of exchanging price information. 
The Court in Container thought the structure of the market decisive to the 
legality of an agreement by a group of competitors to exchange price 
information, and strongly implied that such exchanges were illegal per se in 
“oligopolistic” markets, but not in nonoligopolistic markets.60 61 The continued 
vitality of this aspect of Container has been placed in doubt by the Supreme 
Court’s decision in United States v. Citizens & Southern National Bank.b} 
The Court stated that “the dissemination of price information is not itself a
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per se violation of the Sherman Act.”62 The Court cited for this proposition 
Justice Fortas’ concurring opinion in Container, which consists of an 
emphatic repudiation of any suggestion that exchanges of price information 
might be illegal per se.63 Indeed, it seems possible to read Justice Fortas’ 
opinion—consistently with the position that I am urging here—as suggesting 
that the exchange in Container was unlawful because there was evidence that 
it actually affected the level of prices. I said earlier that a proper information 
exchange would affect the distribution, but not level, of price.

62. Id. at 113.
63. United States v. Container Corp, of America, 393 U.S. 333, 338-40 (1969) (Fortas, J., concurring).
64. United States v. United States Gypsum Co., 438 U.S. 422, 441 n.16. (1978).
65. The discussion that follows modifies my earlier expressed views on this subject. See R. Posner, 

supra note 47, at 135-47.
66. If average price rose, it would imply that before the exchange of information the industry had a rate 

of return below the competitive level, which is unlikely, certainly over a prolonged period of time.

Gypsum is in the spirit of Citizens & Southern in suggesting that the legality 
of an information exchange is to be appraised on the facts of each case, 
without necessarily attaching controlling weight to the presence or absence of 
oligopolistic elements. Yet the Gypsum Court cited Container with apparent 
approval.64 And the Court’s inability in Gypsum to distinguish between the 
effect of information on the dispersion of prices in a market and its effect on 
the average price in the market suggests that the Court lacks a sure grasp of 
the fundamental economics of the issue. The current legal status of competi
tive exchanges of price information is uncertain.

B. A SUGGESTED APPROACH

I want to suggest an approach that would dispel this uncertainty in a 
manner consistent with the fundamental spirit, if not the specific results and 
narrow holdings, of the series of price exchange cases from Hardwood to 
Gypsum.65 The heart of my proposal is that an agreement simply to exchange 
price information should not be regarded as a violation of the antitrust laws. 
Such an agreement should only be admissible as evidence of an agreement to 
fix prices, which would be, in my view, unlawful whether express or tacit. If 
the trier of fact is satisfied that a group of firms has agreed to exchange price 
information but has not directly or indirectly, tacitly or explicitly, formally or 
informally, agreed to fix prices, there should be no finding of a Sherman Act 
violation. The likely effect of an agreement just to exchange price information 
will be to narrow the dispersion of prices, which is a good thing, rather than to 
raise the average price above the competitive level, which would be a bad 
thing. If the only thing that a group of competitors does is exchange price 
information—no matter how detailed the information is, how frequently it is 
exchanged, or whether it pertains to past or current prices—the price level 
will be unaffected. Some firms will discover that their prices are too high, 
others that their prices are too low, but the average price should be 
unchanged.66 Narrowing the dispersion of prices will have none of the bad 
effects associated with monopoly or price fixing; on the contrary, it will bring 
the pricing in the market more closely in line with the conditions that would 
prevail under perfect competition.

It is of course arguable that an agreement to exchange price information 
will also eliminate the uncertainty and mistrust that prevent “conscious 
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parallelism” or other versions of tacit collusion that are too subtle to be 
identified by the methods of litigation from being effective substitutes for 
outright collusion. To this it may be replied that whatever mistrust bedevils 
the underlying tacit agreement not to compete will equally bedevil the 
agreement to exchange price information: a firm that wants to undersell its 
competitors secretly will simply submit false price information.67 This point 
assumes that the agreement to exchange price information is not legally 
enforceable. If it is enforceable, the parties will have legal remedies for breach 
of the agreement and the threat of suit will greatly reduce the problem of 
cheating. One possibility, then, would be to allow firms to agree to exchange 
price information but to refuse to allow them to invoke the aid of the courts, 
directly or indirectly, in the enforcement of such an agreement. The 
agreement would be unenforceable as against public policy, but not illegal. 
There would be, then, a threefold division among agreements to exchange 
price information: (1) perfectly lawful agreements, (2) gray-area agreements, 
which the courts would not enforce but which the antitrust laws would not 
forbid; and (3) agreements unlawful under the antitrust laws because they 
amount to price fixing.

67. I am indebted to George Stigler for this point
68. See R. Posner, supra note 47, ch. 4.
69. See notes 72-78 infra and accompanying text.
70. Baxter, Book Review, 8 Bell J. Econ. 609, 615-16(1977).

An alternative approach that I have advocated elsewhere and favor here is 
to deem tacit collusion itself a form of actionable price fixing.68 An agreement 
to exchange information ancillary to tacit collusion would be unlawful 
without more. This approach allows preservation of a clear distinction 
between the agreement to exchange price information, which, standing alone, 
should always be lawful, and the agreement that is a mask for, or incident to, 
actionable price fixing and is therefore unlawful. Alternatives to this ap
proach would be (1) to ban information exchanges in highly concentrated 
markets, a potentially unsatisfactory approach both because of uncertainty 
about what threshold of concentration to use and because of considerations 
that we shall encounter in discussing the Westinghouse decree;69 or (2) to 
decide information exchange cases under a broad Rule of Reason approach, 
an unattractive alternative given the vagueness of the Rule of Reason, which 
Engineers did not dispel.

Still another possible approach would be to focus on the form of the 
information exchange. Professor Baxter has suggested that telephonic or face- 
to-face exchanges of price information be forbidden because of the difficulty 
of policing the conversation to make sure that the communicating sellers do 
not go beyond a simple exchange of price information, and actually fix 
prices.70 The logic of that proposal, however, suggests outlawing trade 
association meetings because competitors attending them could use the 
occasion to fix prices. To be sure, counsel may be present in the formal 
meetings of the association to prevent just such conduct, but the participants 
can discuss prices in the hotel corridors just as easily as they can during a 
telephone conversation. One might as well forbid competitors to belong to the 
same country clubs.

The result in Hardwood is consistent with my proposal that a pure 
agreement to exchange price information, unrelated to any underlying 
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actionable price-fixing conspiracy, should not be deemed unlawful. Hardwood 
turned on evidence of intent to fix prices on the part of the association’s 
Manager of Statistics. Container is inconsistent with my approach in result; it 
found an agreement to exchange prices illegal without suggesting that it was 
ancillary to some further agreement to fix prices. My approach, however, is 
consistent with the basic premise of the Container Court’s analysis—that 
“interference with the setting of price by free-market forces is unlawful per 
se.”11 A pure agreement to exchange price information improves the opera
tion of the free market by narrowing the dispersion of prices and thereby 
bringing the market closer to the model of a perfectly competitive market.

In short, I do not believe that an agreement to exchange price information 
is some sort of halfway house between competition and price fixing, the 
legality of which should be decided sometimes one way, sometimes the other, 
depending on the structure of the market. A pure agreement to exchange 
price information should always be considered lawful. Market structure 
becomes relevant only when the Government or a private plaintiff argues, as 
it is always free to do, that the existence of the agreement to exchange 
information provides circumstantial evidence of an underlying agreement to 
fix prices. Suppose, for example, that there were only two firms in a market, 
selling a completely homogeneous product to knowledgeable buyers, and that 
the two firms agreed on a very detailed exchange of current and future prices. 
The probability that, in the absence of an exchange of information, prices 
would be widely dispersed—to the prejudice of buyers, who would buy at 
widely varying prices and sometimes encounter shortages or queues—would 
be very small. There would thus be a strong basis for an inference that the 
agreement was a mask for something more sinister. Similarly, if the effect of 
the information exchange were to raise the level and not merely reduce the 
dispersion of prices, one could infer that the motive was price fixing. I do not 
want to speculate on how much circumstantial evidence should be deemed 
sufficient to convict a firm of price fixing. My point is only that it makes more 
sense to treat an agreement to exchange price information as possible 
circumstantial evidence of price fixing than as an independent antitrust 
violation.

Gypsum says too little about the standards forjudging such agreements to 
allow a confident prediction that the Court will soon adopt any such 
approach as I have just proposed. The Court’s confusion of the level and 
dispersion of prices in a market bodes ill for the chances that it will embrace 
an approach that attaches decisive significance to that distinction. But there is 
a judicial vacuum here that must be filled. In Container the Court came close 
to declaring a per se rule against exchanges of price information in any market 
that is slightly removed from the model of perfect competition—which means 
most markets—but it has since veered away from that position, and now the 
bar does not know the status of such agreements.

C. THE WESTINGHOUSE DECREE

It may assist understanding of my position to depart momentarily from the 
Supreme Court’s decisions and glance at the recent and already celebrated

71. United States v. Container Corp, of America, 393 U.S. 333, 337 (1969). 
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Westinghouse decree.72 This decree, entered into in 1977 with the consent of 
the parties—United States, plaintiff, and General Electric (GE) and Westing
house, defendants—modified the judgment entered against the defendants in 
1962 enjoining their participation in the electrical price-fixing conspiracy.73 
The new order enjoins the defendants from engaging in certain practices that 
the Department of Justice contends have prevented competitive pricing in the 
electrical turbine generator industry, in which GE and Westinghouse are 
currently the only competitors.74 These practices relate mainly to the 
dissemination of price information. The defendants are enjoined from dis
seminating information about prices or price changes—other than to custom
ers, of course—or circulating “price books” or other formulas from which a 
competitor might readily compute the price the seller was planning to bid.75 
Some of the enjoined practices do not seem on their face informational in 
nature but are objected to because they make it more costly for the defendants 
to engage in price competition. Notably, the decree enjoins the practice of 
promising a customer that if a generator is later sold at a lower price to 
another customer the price paid by the first customer will be reduced to the 
level of the second price.76

77. To be sure, the customers are electrical utilities, which ordinarily do not compete with one another 
but serve exclusive territories. There is, however, some competition even in the electrical utility business, 
and, in any event, public utility commissions will sometimes look to costs of other utilities in deciding 
whether a particular utility’s costs were prudently incurred. See 2 A. Kahn, The Economics oe 
Regulation 95-112(1971).

This “price protection” clause, by making it more costly for a competing 
firm to lower its price, could be ancillary to a tacit agreement to fix prices. 
Therefore, if one thought such an agreement likely, one might want to enjoin 
the clause as a prophylactic measure. The fact that GE and Westinghouse 
used to fix prices expressly may suggest that such a tacit agreement was likely. 
But there is another side to the price protection clause. Its existence may 
attest to underlying uncertainty about the conditions of demand and supply, 
and hence about price, notwithstanding the fewness of sellers. The existence 
of the clause implies that there is frequently a dispersion of prices for the same 
generator within the interval of time to which the clause applies. The clause 
eliminates this dispersion. That is not an obviously bad thing to do. Price 
protection might be sought by customers in order to eliminate the competitive 
disparities that would be created by the near-simultaneous sale of the same 
product at different prices,77 or in order to reduce search costs—the 
customers would invest less effort in determining the best time to buy. A 
question of risk allocation is also involved.

A facile resolution of the price protection question is that the uncertainty 
giving rise to price dispersion is an artifact of tacit collusion combined with 
occasional secret discounting, and is to be encouraged because it will 
eventually result in a collapse of the collusive scheme. This is not an absurd 
argument. The Justice Department’s own memorandum supporting the 
modification of the decree, however, provides an alternative explanation for 
the price dispersion and hence for the price protection clause. It notes that 

72. United States v. General Elec. Co.,
73. United States v. General Elec. Co.,
74. United States v. General Elec. Co.,
75. United States v. General Elec. Co.,
76. Id. at 72,718.

1977-2 Trade Cases 72,717 (E.D. Pa. 1977).
1962 Trade Cases 76,984 (E.D. Pa. 1962).
1977-2 Trade Cases 72,715, 72,716 (E.D. Pa. 1977).
1977-2 Trade Cases 72,717, 72,718-20 (E.D. Pa. 1977).
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very few generators are sold each year.78 A few unexpected new orders or 
unexpected cancellations can result in dramatic swings in sales. This situation 
creates a potential for price dispersion. GE might find itself with a cancella
tion after it had already sunk substantial costs into the production of the 
generator; seeking to cut its losses it might offer a lower price than it had 
offered just a few weeks earlier. This would be reasonable competitive 
conduct—but it would also be reasonable for the previous customers to have 
requested, and to have compensated GE for providing, assurance that they 
would get the benefit of any subsequent price cut. For, apart from other 
reasons noted earlier, these circumstances create uncertainty on the part of 
buyers about what price they will have to pay for an electrical generator. 
There is the risk of making a very poor, or a very good, buy. Price protection 
shifts the risk of a price change from customer to seller within the interval 
covered by the clause; depending on the parties’ attitudes toward risk and on 
other factors, this shift may yield a gain in welfare.

78. Plaintiffs Memorandum in Support of a Proposed Modification of a Final Judgment Entered on 
October 1, 1962 Against Each Defendant, at 5 (filed December 10, 1976), United States v. General Elec. 
Co. & Westinghouse Elec. Corp., 1977-2 Trade Cases 72,717 (E.D. Pa. 1977) (copy on file at the 
Georgetown Law Journal).

The small number of annual sales also suggests the appropriateness of a 
more tolerant attitude toward the dissemination of price books and other 
price information than might otherwise be warranted. The consequences of 
not knowing at what price your competitor is going to sell his product are 
serious in a market in which each sale is a large fraction of one’s annual 
business. It might seem, however, that the costs of discovering the rival’s 
prices, given the infrequency of sales and the scarcity of rivals, would be low 
even if exchanges of price information were forbidden. The very paucity of 
transactions, however, may result in price uncertainty, as where the market 
value of a particular house cannot be estimated accurately because there have 
been few recent house sales in the neighborhood.

Were it not for the infrequency of sales, the small number of firms in the 
market (two) would suggest, as I pointed out earlier, that the exchange of 
price information was masking an agreement to fix prices. But given the 
infrequency of sales a deeper investigation of the competitive performance of 
the market than that reflected in the Justice Department’s memorandum 
would be necessary to support the Department’s belief that the information 
exchange was indeed just a mask for a continuation of the price-fixing 
agreement enjoined by the original decree.

My analysis of the Westinghouse decree suggests that a rule that would ban 
all exchanges of price information in concentrated industries would be too 
sweeping. Other factors may outweigh the significance of seller concentration 
in particular cases. There is also the difficulty of agreeing on the concentra
tion threshold beyond which exchanges of price information would be illegal. 
I prefer to cast the inquiry in terms of whether the exchange of price 
information is ancillary to express or tacit price fixing; only then should it be 
forbidden. In the absence of direct evidence of intent, the inquiry would focus 
on whether the exchange of information had affected the level, or merely the 
distribution, of prices. If the former, it would be strong evidence that the 
exchange was ancillary to price fixing and hence unlawful. Many will doubt 
that it is within the capacity of the courts to assimilate the sorts of economic 
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data and analyses necessary to distinguish these effects. My response is that 
the courts will be able to solve the hard problems concerning collusion, 
including the threat of price fixing presented by the exchange of information 
among competitors, only when they learn to use economic data, as well as 
economic reasoning, in the enforcement of the Sherman Act.

D. FRAUD

Let me turn very briefly to the substantive issue in the Engineers19 case, 
which is again one of information and competition. The defendant profes
sional association had adopted a rule forbidding members to seek engineering 
contracts through competitive bidding or even to quote a price in advance of 
being selected by the client.79 80 Once an engineer was selected the client could 
attempt to negotiate a satisfactory fee, and if the negotiations broke down the 
client could approach another engineer.81 At no time, however, would the 
client be able to solicit simultaneous competing bids.82 The rationale for this 
rule, which the Supreme Court struck down as a violation of section 1 of the 
Sherman Act, was that competitive bidding would encourage fraud.83 The 
association had argued that an engineer might submit a proposal that was 
inadequate from an engineering standpoint in order to underbid his competi
tors, and the quality of engineering work would thereby be driven below 
acceptable levels.84 The problem with this argument is that the purchasers of 
engineering services can decide for themselves whether the gains from lower 
prices outweigh the possible quality losses from encouraging price competi
tion. If the association’s argument is correct, it will presumably persuade the 
vast majority of the purchasers of engineering services; there is no basis, 
however, for withdrawing the decision to accept or reject the argument from 
the customers. There is no free-rider problem of the sort that might justify a 
restrictive agreement among competing sellers.

79. National Soc’y of Professional Eng'rs v. United States, 435 U.S. 679 (1978).
80. Id. at 682-83 &n.3.
81. Id. at 684 n.6.
82. Id. at 692.
83. Id. at 684-85 & n.7.
84. Id.
85. In re Borden, Inc., [1978] Antitrust & Trade Reg. Rep. (BNA) E-l (FTC Nov. 7, 1978).
86. Id. at E-9.
87. Id. at E-l.
88. The Commission avoided deciding whether it had the power to order compulsory licensing of a 

trademark, id. at E-l, concluding that an order prohibiting ReaLemon from pricing to exclude or minimize 
new entry into the market would be sufficient to dissipate ReaLemon’s unlawfully maintained monopoly 
position. Id. at E-10. The order is printed atE-18.

A true fraud issue was raised in Borden’s successful resistance to the 
proposed divestiture of its ReaLemon trademark.85 The FTC found that 
Borden had unlawfully monopolized the market for reconstituted lemon 
juice.86 The administrative law judge thought the most effective way of 
dissipating the monopoly was to force Borden to divest itself of its ReaLemon 
trademark.87 Had his divestiture decree been upheld,88 it would have been an 
example of the use of the antitrust laws to increase the costs of information. If 
other manufacturers had been free to use the name “ReaLemon” for their 
concentrated lemon juice, the consumer who happened to prefer to buy from 
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Borden would have found it more costly to exercise his preference. Indeed, 
consumers who did prefer Borden and did not know about the divestiture 
decree would probably have been deceived into thinking that they were 
continuing to purchase Borden’s brand when they were not. Because there 
was some evidence in the case that Borden’s leading competitor had 
adulterated its reconstituted lemon juice,89 a consumer preference for Borden 
could hardly be viewed as irrational.

89. Id. at E-8.
90. See note 65 supra.

Conclusion

The cases of the 1977 Term, together with the Sylvania case of the Term 
before, highlight the problems of formulating sound antitrust policy once the 
importance of information in the competitive process is recognized. The 
direct or indirect exchange of price information by competitors can serve 
procompetitive, pro-efficiency purposes even in markets with only a few 
sellers. I no longer believe that there is any satisfactory rule of thumb or 
shortcut for determining when such exchanges should be suppressed.90 A 
better approach is the following: Consider the exchange of information to be a 
lawful practice under section 1 of the Sherman Act regardless of the level of 
concentration or other factors; but, when appropriate, allow the trier of fact 
to consider exchanges of information, other communications among the 
parties to an alleged conspiracy, and such other relevant circumstances as the 
effect on the price level as distinct from the change in the dispersion of prices, 
as circumstantial evidence of alleged price fixing.
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In his article entitled The Abortion Funding Cases: A Comment on the 
Supreme Court's Role in American Government,' Professor Michael J. Perry 
in my opinion is mistaken in his position that Maher v. Roe2 is inconsistent 
with the basic abortion decision of Roe v. Wade.3 Maher upheld a Connecticut 
welfare program that funded childbirth but not nontherapeutic abortion.4 
Maher needs no defense from me, but because Professor Perry approaches the 
case in a manner different from that of the Court’s opinion, the readers of the 
Journal might be interested in these comments upon his article.5

It is possible, and I must not unduly stress this, that the Professor’s 
position is due in part to his occasional description of Roe v. Wade as having 
decided that a pregnant woman’s right of privacy to decide to terminate her 
pregnancy at an early stage is a constitutional right.6 This characterization of 
the woman’s right under Roe v. Wade is somewhat ambiguous. It connotes 
that the right is granted by some provision of the Constitution, as, for 
example, the right to the assistance of counsel is granted by the sixth 
amendment. What the Court held, however, was that the right of privacy a 
woman has is within the concept of liberty referred to in the fourteenth 
amendment, and that the Constitution protects that right from such interfer
ence with its exercise as was interposed by the Texas criminal law.7 Although 
“liberty” had been proclaimed in the Declaration of Independence as part of a 
trinity of “unalienable” rights with which the Creator endowed all persons, 
the liberty of the fourteenth amendment invoked in Roe v. Wade, as well as 
the liberty of the fifth amendment, is alienable, provided its alienation 
conforms with other constitutional provisions, particularly the due process 
clauses.8

More important perhaps than the at-least-ambiguous description of the 
right to an abortion is the article’s misinterpretation of the Maher decision 
itself. The Professor states that the “proffered” purpose of the Connecticut 
regulation was “ ‘encouraging normal childbirth,’ ” but that this proffered

1205
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purpose was a “camouflage [for] the simple fact that the purpose, more 
starkly expressed, is discouraging abortion.”9 On this basis he poses as the 
ultimate question “whether, after Roe v. Wade, discouraging abortion is a 
constitutionally permissible pursuit of government.”10 He goes so far as to 
state that Maher's characterization of the regulation as “state encouragement 
of an alternative activity”11 was “recognizable solely as disapproval and 
discouragement of abortion per se, a constitutionally protected activity.”12 
Surely this is not a correct analysis of the Connecticut regulation. One cannot 
describe the purpose of the Connecticut regulation as solely or per se to 
discourage abortion when the regulation speaks honestly and directly of 
funding childbirth. Professor Perry thus advances his criticism of Maher as 
inconsistent with Roe v. Wade upon a mistaken description of the regulation 
that Maher considered.

9. Perry, supra note 1, at 1196.
10. Id.
11. Maher v. Roe, 432 U.S. 464, 475 (1977).
12. Perry, supra note 1, at 1200-01. In support of this point, Professor Perry argues that the Connecticut 

program could not be defended as motivated by state interests such as demographic concerns respecting the 
population of the state or the need of the state to allocate its financial resources better. Id. at 1199-1200. 
These concerns, however, by no means exhaust the possible state interests, as the article seems to imply.

13. Id. at 1201.

One cannot within reason hold childbirth as unworthy of encouragement, 
in and of itself, even though the effect is to discourage some abortions. The 
Connecticut regulation has the affirmative purpose of encouraging childbirth, 
with several effects. Many indigent pregnant women will welcome the funding 
of their desired childbirth. Others, uncertain about which course to follow, 
will choose childbirth because the program funds it. Still others may remain 
steadfast in a desire to end their pregnancy by abortion, but being unable to 
obtain private financial help, too poor to meet the expense, and unwilling to 
resort to possibly unsafe methods, will unwillingly carry on to childbirth. 
Professor Perry does not say that the regulation, because of these several 
effects, is inconsistent with Roe v. Wade. Instead he says it does not even have 
a purpose that leads to the first of the above effects—to help the indigent 
pregnant woman who wishes to give birth to her child to do so. He says its 
sole and per se purpose is to discourage a woman from having an abortion. 
Thus he fails to meet the case Maher presented.

Moreover, in characterizing the Maher regulation as solely a “disapproval 
and discouragement of abortion per se, a constitutionally protected activi

ty7 ty,”13 Professor Perry fails to note the nature of the protection that Roe v. 
Wade accorded abortion. A sensitivity to the actual holding in Roe v. Wade is 
essential in determining whether Maher is inconsistent with Roe v. Wade-, for 
that case did not “constitutionally” protect abortion except in a limited 
manner. As the Court stated in Maher:

Roe did not declare an unqualified “constitutional right to an 
abortion,” as the District Court seemed to think. Rather, the right 
protects the woman from unduly burdensome interference with her 
freedom to decide whether to terminate her pregnancy. It implies 
no limitation on the authority of a State to make a value judgment 
favoring childbirth over abortion, and to implement that judgment 
by the allocation of public funds.
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The State unquestionably has a “strong and legitimate interest in 
encouraging childbirth,” (citation omitted) an interest honored 
over the centuries.14

14. 432 U.S. at 473-74,478.
15. 410 U.S. at 162-64.
16. See note 22 infra.
17. Perry, supra note 1, at 1197.
18. See, e.g., Poelker v. Doe, 432 U.S. 519, 521-22 (1977) (per curiam) (reversing Eighth Circuit holding

The question then is whether, after Roe v. Wade, encouragement of 
childbirth by state funding combined with a lack of funding for nontherapeu- 
tic abortion is a permissible (constitutional) pursuit of government. Because 
Roe v. Wade clearly recognizes a state’s “strong and legitimate interest in 
encouraging childbirth” and explicitly acknowledges “the state’s strong 
interest in protecting the potential life of the fetus,”15 the answer the Court 
gave in Maher, it seems to me, is not refuted by Professor Perry. Encouraging 
childbirth is a permissible pursuit of government, notwithstanding that some 
indigent women may unwillingly carry their pregnancies to term due to the 
funding of childbirth and not abortion. The funding of the childbirth liberty 
does not mandate the funding of the abortion liberty when the inability to 
exercise the latter is not due to the funding of the former.

State funding of childbirth is an expression of a legitimate state interest that 
Roe v. Wade recognized. That decision did not place nontherapeutic abortion 
and childbirth on the same level of values; moreover, the Court did not hold 
in Roe that the extinction of the beginning (conception) of human life was 
required by the Constitution to be accorded the same degree of encourage
ment a state accords its preservation. The fact that both abortion and 
childbirth are related to pregnancy can hardly preclude a legislature or state 
from considering them to be vastly different activities.

The Court did not seek to mold the thinking, or the resulting action, of 
legislators and administrators so as to preclude funding for the poor to bear 
their children, or to preclude encouraging one who might contemplate an 
abortion to reconsider and willingly bear the child. Not helping others to have 
a desired nontherapeutic abortion may result in their giving birth, especially if 
funding for childbirth is available, but the barrier to the exercise of the tz 
abortion right is the woman’s indigency. The funding of childbirth erects no 
barrier to abortion like the statutes before the Court in Roe v. Wade and 
subsequent cases.16

Professor Perry, in challenging the above situation as not consistent with 
Roe v. Wade, poses the following question:

If Roe v. Wade stands for the proposition that a state’s interest in 
prohibiting a woman from having a previability abortion is con
stitutionally subordinate to a woman’s interest in having one, how 
in Maher did the state’s interest in discouraging abortion become 
paramount to a woman’s interest in terminating her pregnancy?17

In the first place, the Court has not interpreted Roe v. Wade as quite 
standing for the proposition thus attributed to it.18 It stands for the 
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proposition that the state’s interest in prohibiting a woman from having a 
previability abortion cannot be made effective by making it a criminal offense 
to abort except to save the life of the mother, in the absence of a showing of a 
compelling interest that overrides the fundamental character of the right of 
the woman to terminate her pregnancy.* 19 In the second place, Maher did not 
hold that the state’s interest in discouraging abortion is paramount to a 
woman’s interest in terminating her pregnancy.20 It held that encouraging 
childbirth was a legitimate state interest that did not require the state also to 
encourage in like manner nontherapeutic abortion.21 It would have been 
strange had the Court in Maher felt bound by Roe v. Wade to insist that a 
state equate abortion and childbirth in the allocation of public funds. Equal 
protection of the law has not required such great differences to be equated by 
the laws.22 I think the Court in Maher rendered a principled decision when it 
held that Roe v. Wade did not require the Court to invalidate the Connecticut 
regulation.

that public hospital’s refusal to perform nontherapeutic abortions denied constitutional right to abortion 
‘‘enunciated" in Roe); Planned Parenthood v. Danforth, 428 U.S. 52, 72-75 (1976) (mandatory parental 
consent requirement as condition for unmarried minor’s abortion is unconstitutional; as stressed in Roe. 
decision about abortion must be left to attending physician); Doe v. Bolton, 410 U.S. 179, 189 (1973) (Roe 
v. Wade does not set forth absolute constitutional right to abortion on demand).

19. 410 U.S. at 162-65.
20. Whether the Court would be justified in so holding remains open.
21. 432 U.S. at 469-71,473-74.
22. 1 have not discussed Roe v. Wade in light of decisions of the Court interpreting it during the period 

between its decision and Maher, for Professor Perry has not done so. I note, however, that the intervening 
decisions, such as Planned Parenthood v. Danforth, 428 U.S. 52 (1976), involved specific legislative 
interference with the exercise of the privacy right of Roe v. Wade, though not of such unduly burdensome 
nature as the criminal statute involved in Roe v. Wade.
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NOTES

The “Need Requirement”:
A Barrier to Class Actions Under Rule 23(b)(2)

In recent years plaintiffs seeking class certification under rule 23(b)(2)* 1 2 3 
have frequently been denied certification on the ground that there is no need

1. Rule 23 of the Federal Rules of Civil Procedure provides:

(a) Prerequisites to a Class Action. One or more members of a class may sue or be sued as 
representative parties on behalf of all only if (1) the class is so numerous that joinder of all 
members is impracticable, (2) there are questions of law or fact common to the class, (3) the 
claims or defenses of the representative parties are typical of the claims or defenses of the 
class, and (4) the representative parties will fairly and adequately protect the interests of the 
class.

(b) Class Actions Maintainable. An action may be maintained as a class action if the 
prerequisites of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members of the class would 
create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the 
class which would establish incompatible standards of conduct for the party opposing the 
class, or

(B) adjudications with respect to individual members of the class which would as a 
practical matter be dispositive of the interests of the other members not parties to the 
adjudications or substantially impair or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally applicable 
to the class, thereby making appropriate final injunctive relief or corresponding declaratory 
relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class 
predominate over any questions affecting only individual members, and that a class action is 
superior to other available methods for the fair and efficient adjudication of the controversy. 
The matters pertinent to the findings include: (A) the interest of members of the class in 
individually controlling the prosecution or defense of separate actions; (B) the extent and 
nature of any litigation concerning the controversy already commenced by or against 
members of the class; (C) the desirability or undesirability of concentrating the litigation of 
the claims in the particular forum; (D) the difficulties likely to be encountered in the 
management of a class action.

(c) Determination by Order Whether Class Action to be Maintained: Notice; Judgment; 
Actions Conducted Partially as Class Actions.

(1) As soon as practicable after commencement of any action brought as a class action, the 
court shall determine by order whether it is to be so maintained. An order under this 
subdivision may be conditional, and may be altered or amended before the decision on the 
merits.

(2) In any class action maintained under subdivision (b)(3), the court shall direct to the 
members of the class the best notice practicable under the circumstances, including individual 
notice to all members who can be identified through reasonable effort. The notice shall advise

1211
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to proceed as a class.2 The courts denying class status maintain that enjoining 
the defendant’s challenged conduct through an individual suit achieves the 
desired result without the expenditure of judicial resources associated with 
class actions.3 This special “need requirement” is not enumerated in rule 23. 
Instead, it apparently has been imposed in the exercise of the trial court’s * 2 3 

each member that (A) the court will exclude him from the class if he so requests by a specified 
date; (B) the judgment, whether favorable or not, will include all members who do not request 
exclusion; and (C) any member who does not request exclusion may, if he desires, enter an 
appearance through his counsel.

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or 
(b)(2), whether or not favorable to the class, shall include and describe those whom the court 
finds to be members of the class. The judgment in any action maintained as a class action 
under subdivision (b)(3), whether or not favorable to the class, shall include and specify or 
describe those to whom the notice provided in subdivision (c)(3) was directed, and who have 
not requested exclusion, and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a class action with 
respect to particular issues, or (B) a class may be divided into subclasses and each subclass 
treated as a class, and the provisions of this rule shall then be construed and applied 
accordingly.

(d) Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the 
court may make appropriate orders: (1) determining the course of proceedings or prescribing 
measures to prevent undue repetition or complication in the presentation of evidence or 
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair 
conduct of the action, that notice be given in such manner as the court may direct to some or 
all of the members of any step in the action, or of the proposed extent of the judgment, or of 
the opportunity of members to signify whether they consider the representation fair and 
adequate, to intervene and present claims or defenses, or otherwise to come into the action; 
(3) imposing conditions on the representative parties or on intervenors; (4) requiring that 
pleadings be amended to eliminate therefrom allegations as to representation of absent 
persons, and that the action proceed accordingly; (5) dealing with similar procedural matters. 
The orders may be combined with an order under rule 16, and may be altered or amended as 
may be desirable from time to time.

(e) Dismissal or Compromise. A class action shall not be dismissed or compromised without 
the approval of the court, and notice of the proposed dismissal or compromise shall be given 
to all members of the class in such manner as the court directs.

2. See, e.g., United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 799, 812 
(5th Cir. 1974) (demal of class harmless because individual relief will flow to others similarly situated); 
Galvan v. Levine, 490 F.2d 1255, 1261 (2d Cir. 1973) (class status denied because state defendant agreed 
judgment binding with respect to all claimants), cert, denied, 417 U.S. 936 (1974); Carter v. Butz, 479 F.2d 
1084, 1089 (3d Cir.) (trial court’s determination that precedential value of decision makes certification of 
class unnecessary upheld), cert, denied, 419 U.S. 1094 (1973); Martinez v. Richardson, 472 F.2d 1121, 
1126-27 (10th Cir. 1973) (class action unnecessary because same relief could be afforded without its use); 
Ihrke v. Northern States Power Co., 459 F.2d 566, 572 (8th Cir.) (court can determine constitutional issue 
without certifying class); vacated and dismissed as moot, 409 U.S. 815 (1972); Gray v. IBEW, 73 F.R.D. 
638, 640-41 (D.D.C. 1977) (certification unnecessary because relief afforded plaintiffs will inure to all 
members of class).

3. See, e.g., Berlin Democratic Club v. Rumsfeld, 410 F. Supp. 144, 163-64 (D.D.C. 1976) (class action 
would lead to unnecessary discovery burdens and possible procedural delay); Stewart v. Wohlgemuth, 355 
F. Supp. 1212, 1213 (W.D. Pa. 1972) (class action would unnecessarily complicate individual suit); Bond v. 
Dentzer, 325 F. Supp. 1343, 1352 (N.D.N.Y. 1971) (complexities of rule 23 avoided by individual action), 
rev'd on other grounds, 494 F.2d 302 (2d Cir. 1974).
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broad discretion to grant4 or deny5 certification. Plaintiffs wishing to proceed 
under rule 23 are required by these courts to make a showing of need as well 
as to meet the rule’s express certification requirements.6

Determining the availability of class certification under the 1938 version of 
rule 237 resulted in numerous irreconcilable decisions by the federal courts.8 
The categories of class actions were defined ambiguously, leaving the fate of 
almost every class suit uncertain.9 Even if the class suit was determined to be 
the proper procedural device for seeking the desired relief, there was little 
consensus regarding its binding effect on both the parties and the absent class 
members.10 This confusion prompted the 1966 amendments to rule 23.11

4. See Bermudez v. United States Dep’t of Agriculture, 490 F.2d 718, 725 (D.C. Cir.) (decision to allow 
suit to proceed as class action under 23(b)(2) primarily for determination by trial judge), cert, denied, 414 
U.S. 1104 (1973).

5. See Rule v. International Ass’n of Bridge, Structural and Ornamental Ironworkers, 568 F.2d 558, 563 
(8th Cir. 1977) (district court’s denial of class status not overturned unless it abused discretion); Roman v. 
ESB. Inc., 550 F.2d 1343, 1348-49 (4th Cir. 1976) (district court’s determination of class status not 
disturbed unless clearly erroneous); Peterson v. Oklahoma City Hous. Auth., 545 F.2d 1270, 1273 (10th 
Cir. 1976) (certification decision primarily for determination of trial judge and is final unless abuse of 
discretion); Wright v. Stone Container Corp., 524 F.2d 1058, 1061 (8th Cir. 1975) (trial court has broad 
discretion in determining appropriateness of class action).

6. See Coffin v. Secretary of HEW, 400 F. Supp. 953, 956 (D.D.C. 1975) (whether or not plaintiff fulfills 
requirements of rule 23, denial of certification proper for failure to show need); Nelson v. Likins, 389 F. 
Supp. 1234, 1239 (D. Minn. 1974) (although plaintiffs fulfilled all requirements for class action, denial of 
certification for failure to show need still proper), aff d, 510 F.2d 414 (8th Cir. 1975); District of Columbia 
Podiatry Soc’y v. District of Columbia, 65 F.R.D. 113, 114 (D.D.C. 1974) (denial of certification for failure 
to show need “totally apart from the question of whether the plaintiffs have met the requirements of Rule 
23 (a) and (b)”); 3B Moore’s Federal Practice (I 23.4O[3], at 23-292 (2d ed. 1978) (identifying need 
requirement as special requirement fashioned by courts).

7. The 1938 version of rule 23(a) of the Federal Rules of Civil Procedure provided:

(a) Representation. If persons constituting a class are so numerous as to make it impracticable 
to bring them all before the court, such of them, one or more, as will fairly insure the adequate 
representation of all may, on behalf of all, sue or be sued when the character of the right 
sought to be enforced for or against the class is

(1) joint or common, or secondary in the sense that the owner of a primary right refuses to 
enforce that right and a member of the class thereby becomes entitled to enforce it;

(2) several, and the object of the action is the adjudication of claims which do or may affect 
specific property involved in the action; or

(3) several and there is a common question of law or fact affecting the several rights and a 
common relief is sought.

Fed. R. Civ. P. 23(a) (1938), 39 F.R.D. 69, 94-95(1966).
8. Comment, The Class Action Device in Antisegregation Cases, 20 U. Chi. L. Rev. 577, 583-86 (1953) 

(discussing differing court treatment of purported class action discrimination suits); cf. Bailey v. Patterson, 
323 F.2d 201, 206 (5th Cir. 1963) (citing division over class certification in the Fifth Circuit), cert, denied, 
373 U.S. 972 (1964).

9. Cohn, The New Federal Rules of Civil Procedure, 54 Geo. L J. 1204, 1213-14 (1966) (certainty 
regarding type of class action brought and legal consequences did not materialize under 1938 rule); 
Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal Rules of Civil 
Procedure, 81 Harv. L. Rev. 356, 380-86 (1967) (examining ambiguities of old class rule); Note, Proposed 
Rule 23: Class Actions Reclassified, 51 Va. L. Rev. 629, 630-36 (1965) (detailing confusion surrounding 
three classifications of class actions provided in 1938 version of rule 23).

10. See Cohn, supra note 9 (discussing confusion over binding effect of class action adjudication in 
discrimination suits); Kaplan, supra note 9, at 383 (same).

11. See Advisory Committee Notes Accompanying 1966 Amendments to Rule 23, 39 F.R.D. 69, 98 
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The amended rule carved out the (b)(2) class action and identified the types of 
injunctive or declaratory actions that would be particularly appropriate for 
class treatment.* 12 The new amendments also ended the controversy over the 
res judicata effect of the class adjudication by including everyone the court 
determines to be a member of the class—whether or not present—within the 
ambit of the final judgment.13

(1966) [hereinafter cited as Advisory Committee Notes] (noting courts’ difficulty in applying the old rule as 
one reason for amendments).

12. See Advisory Committee Notes, supra note 11, at 102 (civil rights actions particularly appropriate 
for class treatment); Kaplan, supra note 9, at 389 (same). The Advisory Committee cited a number of cases 
as illustrative of civil rights suits within the scope of the new rule. See, e.g., Bailey v. Patterson, 323 F.2d 
201 (5th Cir. 1963) (action to enjoin enforcement of state and municipal segregation laws; very nature of 
right requires that decree run to benefit of all persons similarly situated), cert, denied, 376 U.S. 910 (1964); 
Potts v. Flax, 313 F.2d 284 (5th Cir. 1963) (school desegregation case); Green v. School Bd., 304 F.2d 118 
(4th Cir. 1962) (plaintiffs in school desegregation case entitled to injunction on behalf of entire class of 
victims of race discrimination); Orleans Parish School Bd. v. Bush, 242 F.2d 156 (5th Cir.) (no merit in 
school board's contention that suit not appropriate for class action treatment; noting that Brown v. Board of 
Education and accompanying cases were class actions), cert, denied, 354 U.S. 921 (1957); Frasier v. Board 
of Trustees, 134 F. Supp. 589 (M.D.N.C. 1955) (three judge court) (suit challenging state university’s 
denial of admission to blacks; class action appropriate because injunctive relief is to apply to all blacks who 
subsequently apply), aff d mem., 350 U.S. 979 (1956).

13. Under rule 23(c)(3), the court in a (b)(2) action must include in its judgment a description of those 
the court finds to be members of the class. This requirement, and the limitation of the 23(c)(2) "opt out” 
procedure to (b)(3) actions, combine to bind all class members by the judgment. See note 1 supra (text of 
rule 23(c)).

14. See, e.g., cases cited note 6 supra.
15. See note 1 supra (text of rule 23(b)(3)).
16. In Snyder v. Harris, 394 U.S. 332 (1969), the Supreme Court held that the claims of individual class 

members could not be aggregated to satisfy the jurisdictional prerequisite to diversity actions. Id. at 336. 
This rule was extended in Zahn v. International Paper Co., 414 U.S. 291 (1973), to require each individual 
plaintiff, not just the class representative, to satisfy the jurisdictional amount. Id. at 300. A more lethal 
blow to rule 23 may have been dealt by the decision in Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), in 
which the Court held that (1) individual notice to identifiable class members is not a discretionary 
consideration to be waived in a particular case, and (2) plaintiffs must bear the cost of notice to members of 
the class. Id. at 175-77. Finally, the Supreme Court rejected the “death knell doctrine," holding that denial 
of class certification was not a final order appealable under 1291(a)(1), even when the denial effectively 
terminates the litigation. Gardner v. Westinghouse Broadcasting Co., 437 U.S. 478, 482 (1978). See also 
Pomerantz, New Developments in Class Actions—Has Their Death Knell Been Sounded?, 25 Bus. Law. 
1259, 1264 (1970) (defendants’ insistence that no victims be overlooked regardless of cost of notification 
would sound death knell of rule 23).

Imposition of an independent need requirement, unfortunately, invariably 
has resulted in a denial of class status.14 By definition, rule 23(b)(2) actions are 
suits for injunctive or declaratory relief against a defendant whose conduct 
has violated the rights of a group of similarly situated plaintiffs. If courts deny 
class certification on the ground that an injunction granted to an individual 
member of the class always provides sufficient relief for the entire class, then 
(b)(2) actions are effectively nullified. Widespread application of the require
ment could thus signal the death of the 23(b)(2) action.

Use of the need requirement may at least signal a shift toward severely 
limiting the availability of the class suit to plaintiffs otherwise meeting the 
specific requirements of rule 23. This shift in the fate of 23(b)(2) actions may 
reflect the Supreme Court’s apparent hostility to rule 23(b)(3)15 class suits for 
damages.16 The recurring difficulties posed by class actions also may have 
made lower federal courts wary of their abilities to handle the extraordinary 
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number of class suits filed under the amended rule.17 The need requirement 
may thus be an attempt to control the (b)(2) action in the same way that the 
manageability and superiority requirements18 can be used to limit the 
availability of class suits for damages.

17. For the burdens of expense and delay associated with class actions, see cases cited in note 3 supra. 
Although the proportion of class suits to the total number of civil suits has decreased over the past two 
years, class suits still play a significant role in civil rights litigation. While class actions represent only 2.1 % 
of total civil filings, they represent 11.5% of the civil rights suits. Administrative Office of the U.S. 
Courts, Annual Report of the Director 98, 100 (1978). But see 3B Moore’s Federal Practice 
T 23.40[3], at 23-295 (2d ed. 1978) (courts may be overestimating burdens of (b)(2) class actions).

18. Before a class can be certified under rule 23(b)(3), the court must find, among other requirements, 
that “a class action is superior to other available methods for the fair and efficient adjudication of the 
controversy," taking into account “the difficulties likely to be encountered in the management of a class 
action." For the full text of rule 23(b)(3), see note 1 supra.

19. A 23(b)(2) action, unlike a class action for damages, does not include a mandatory notice 
requirement. See Fed. R. Civ. P. 23(c)(2), supra note 1. For that reason, and because there are no damages 
to divide up among the members of the class, a class action for injunctive relief presents few of the 
manageability problems that characterize a (b)(3) action. See Elliott v. Weinberger, 564 F.2d 1219, 1229 
(9th Cir. 1977) (no manageability problem in 23(b)(2) action to enjoin HEW from recouping money paid in 
excess of entitlements).

20. The class suit is particularly appropriate for suits against race and sex discrimination in employment 
and other areas. See Advisory Committee Notes, supra note 11, at 102 ((b)(2) class actions appropriate in 
civil rights area); Comment, supra note 8, at 592 (class device eminently suited to afford relief to racial, 
religious, and national groups that are objects of segregation); Hazard, Social Justice Through Civil Justice, 
36 U. Chi. L. Rev. 699, 709 (1969) (class actions needed to improve lot of poor). For a discussion of the 
procedural advantages of class suits, see notes 23, 50-53 & 75 infra and accompanying text.

21. See Alliance To End Repression v. Rochford, 565 F.2d 975, 980 (7th Cir. 1977) (class certified in 
action by political groups for declaratory and injunctive relief against harassment by law enforcement 
agencies; court declined to apply need requirement because imposition not mandated by rule and because 
of absence of criteria for determining when need exists).

If that is the case, it is unfortunate that the procedurally simpler (b)(2) 
action19 is subjected to the repercussions stemming from difficulties encoun
tered in (b)(3) actions. Moreover, because the (b)(2) class action is ideally 
suited to attack large social problems or “mass wrongs,”20 its de facto 
elimination could seriously handicap parties seeking to litigate those issues.

This Note addresses the validity of the need requirement in the decision to 
certify class actions under rule 23(b)(2). It first examines cases in which the 
requirement has been imposed and attempts to discover the rationale for its 
application. Second, the Note investigates whether the courts are correct in 
viewing need as an independent requirement superimposed on rule 23(b)(2), 
and concludes that imposition of the requirement is contrary to the purposes 
of the present rule. Finally, the Note demonstrates the harm to litigants and 
to society that results from the strict application of the need requirement, and 
suggests alternative remedies including a proposed amendment to rule 
23(b)(2).

The Need Requirement

Courts that have applied the need requirement have not spelled out when it 
is necessary to proceed as a class or what criteria apply to a determination of 
necessity.21 Instead, they have stated in general terms that because any 
injunctive or declaratory relief will automatically flow to the entire class, 
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certification is unnecessary.22 With this approach, putative (b)(2) class actions 
are treated as de facto class actions. As a result, courts can reach decisions 
affecting the interests of absentee parties without affording them the benefit of 
class protections.23

Only the Seventh Circuit24 and three district courts25 have refused to apply 
the need requirement. In suits ranging from challenges to the constitutionality 
of certain school board rules26 to employment discrimination cases brought 
under title VII,27 the Seventh Circuit has repeatedly held that a putative class 
meeting all the requirements of rule 23(b)(2) cannot be denied class status on 
the basis of a court-fashioned need requirement. Although these decisions 
provide little insight into the court’s reasoning, the rejection is apparently 
based on the Seventh Circuit’s interpretation of the rule as well as on the 
failure of the courts applying the need requirement to provide criteria defining 
when certification is necessary.28

Development of the Requirement. The Eighth Circuit in Ihrke v. 
Northern States Power Co.29 was the first appellate court to affirm application 
of the need requirement.30 In Ihrke the Eighth Circuit upheld the denial of 
class certification to delinquent customers threatened with termination of 
services by the defendant utility company.31 The plaintiffs had sought a

22. See, e.g., United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 799, 812 
(5th Cir. 1974) (class action unnecessary when individual relief will flow to all others similarly situated); 
Galvan v. Levine, 490 F.2d 1255, 1261 (2d Cir. 1973) (class certification unnecessary because judgment 
will benefit entire class), cert, denied. 417 U.S. 936 (1974); Gray v. IBEW, 73 F.R.D. 638, 640 (D.D.C. 
1977) (certification unnecessary because any decree will afford injunctive relief to all victims of alleged 
discrimination).

23. Rule 23(a)(4), for example, requires the court to determine that the representative parties will fairly 
and adequately protect the interests of the class. Fed. R. Civ. P. 23(a)(4). Rule 23(e) mandates court 
approval of any voluntary dismissals or settlements and requires that in either event reasonable notice be 
given to all members of the class. Fed R Civ. P. 23(e). It is worth noting that one premise of a recent 
study on class actions is the notion that the public character of class suits demands that courts take 
“absentee interests” into account. See Note, Developments in the Law—Class Actions, 89 Harv. L. Rev. 
1318, 1328 (1976).

24. See, e.g.. Vergara v. Hampton, 581 F.2d 1281, 1284 (7th Cir. 1978) (action challenging validity of 
executive order barring lawfully admitted resident aliens from federal competitive civil service; need 
irrelevant to class certification if all other prerequisites are met); Alliance to End Repression v. Rochford, 
565 F.2d 978, 980 (7th Cir. 1976) (court declines to apply need requirement); Vickers v. Trainor, 546 F.2d 
739, 747 (7th Cir. 1976) (denial of class certification reversed in suit challenging state restriction ofbenefits 
provided under Social Security Act; court may not deny certification because there is no need for it); 
Fujishima v. Board of Educ., 460 F.2d 1355, 1360 (7th Cir. 1972) (reversing denial of class certification in 
challenge to Board of Education rules requiring prior approval of material distributed on school premises).

25. See Percy v. Brennan, 384 F. Supp. 800, 811 (S.D.N.Y. 1974) (need requirement rejected in 
challenge to affirmative action plan for government-assisted construction projects); Driver v. Helms, 74 
F.R.D. 382, 405 (D R.I. 1977) (unnecessary to show need requirement in class action to enjoin illegal 
surveillance by federal law enforcement agents); Mendoza v. Lavine, 72 F.R.D. 520, 523 (S.D.N.Y. 1976) 
(rejecting need requirement in challenge to public assistance programs); cf. Westcott v. Califano, 460 F. 
Supp. 737, 746 (D. Mass. 1978) (suggesting blanket disapproval of need requirement).

26. Fujishima v. Board of Educ., 460 F.2d 1355 (7th Cir. 1972).
27. Ridgeway v. IBEW, 74 F.R.D 597 (N D. Ilf 1977).
28. Cf. Alliance To End Repression v. Rochford, 565 F.2d 975, 980 (7th Cir. 1977) (courts applying 

need requirement provide little explanation of when need exists).
29. 459 F.2d 566 (8th Cir.), vacated and dismissed as moot, 409 U.S. 815 (1972).
30. Newberg notes two district court cases prior to Ihrke in which the need requirement was applied. 4 

H. Newberg, Newberg on Class Actions § 7788.04a, at 707 n.0406 (1977).
31. 459 F.2d at 567. The plaintiffs sought to represent the class of all persons residing in St. Paul, 
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declaratory judgment stating that the rules of the state-regulated power 
company violated due process by permitting termination of services without 
adequate notice and a hearing.* 32 Because the complaint sought declaratory 
relief rather than damages, the court held that the constitutional issue could 
be decided “regardless of whether the action is treated as an individual or a 
class action.”33 Consequently, “[n]o useful purpose would be served by 
permitting this case to proceed as a class action.”34

Minnesota who had applied to the defendant for utility service, as well as the subclass of those persons who, 
because of their poverty, were unable to pay for utility service. Id. at 572.

32. Id.
33. Id.
34. Id. This is the proposition for which Ihrke is often cited. Yet it has weak support in the case itself. 

First, the court cited no authority for its position. Second, the court had an additional and possibly more 
acceptable ground for denying certification: the claims of the named plaintiffs were not typical of the 
claims of the class. Third, the view expressed by the judge writing for the court did not command a 
majority. One of the judges dissented to the denial of certification, and the third member of the panel 
concurred in the denial only on the basis of an inadequate showing of typicality. Id. at 572-73. See 4 H. 
Newberg, supra note 30, § 7788.04a, at 707 n.0406 (discussing Ihrke).

On the merits, however, the Eighth Circuit reversed the lower court, holding that the termination had 
been under “color of law.” On appeal the Supreme Court vacated the order and dismissed the action as 
moot, apparently because the individual plaintiffs were no longer direct subscribers of the defendant utility. 
Ihrke v. Northern States Power Co., 409 U.S. 815 (1972).

35. See Craft v. Memphis Light, Gas and Water Div., 534 F.2d 684, 686 (6th Cir. 1976) (utility 
termination case factually similar to Ihrke; class certification denied for failure to demonstrate need), aff d, 
436 U.S. 1 (1978).

The result and the reasoning of the Ihrke decision have been expressly 
followed by the Sixth Circuit35 and the District Court for the District of 
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Columbia.36 The Second,37 Fourth,38 Fifth,39 and Tenth40 Circuits have not 
expressly relied on Ihrke but have applied its reasoning to uphold denials of 
class status in putative (b)(2) actions.41 A closer examination of a few of these 
cases reveals some of the weaknesses inherent in the need requirement.

In United Farmworkers of Florida Housing Project, Inc. v. City of Delray 
Beach42 minority farmworkers brought a class action against the defendant 
municipality to permit a low-income housing project to tie into the city’s 
water and sewer systems.43 The trial court rejected the plaintiffs’ claim of 
discrimination and denied class certification.44 On appeal the Fifth Circuit 
reversed the trial court on the merits and ordered the injunction issued, but

36. See, e.g., Berlin Democratic Club v. Rumsfeld, 410 F. Supp. 144, 164 (D.D.C. 1976) (suit seeking 
damages and equitable relief for alleged covert surveillance by United States government agents; class 
certification denied in part because of failure to demonstrate need); Coffin v. Secretary of HEW, 400 F. 
Supp. 953, 956 (D.D.C. 1975) (suit challenging constitutionality of social security provisions governing 
eligibility of “husbands and widowers” for insurance benefits; class certification denied for failure to 
demonstrate need); Gray v. IBEW, 73 F.R.D. 638, 640-41 (D.D.C. 1977) (suit alleging race discrimination 
in the District of Columbia electrical trade; class action unnecessary); District of Columbia Podiatry Soc’y 
v. District of Columbia, 65 F.R.D. 113, 114-15 (D.D.C. 1974) (class status denied to professional 
association and individual podiatrists seeking to enjoin discrimination in administration of Medicaid 
program; declaratory and injunctive relief for individual plaintiffs adequate).

37. See Galvan v. Levine, 490 F.2d 1255, 1261 (2d Cir. 1973) (suit challenging allegedly discriminatory 
denial of unemployment compensation benefits; class status denied as unnecessary formality), cert, denied, 
417 U.S. 936 (1974); accord, McDonald v. McLucas, 371 F. Supp. 831, 833-34 (S.D.N.Y.) (three-judge 
court) (suit challenging constitutionality of statute governing circumstances under which persons missing 
in action may be declared dead; class certification unnecessary), affd, 419 U.S. 987 (1974); Tyson v. New 
York City Hous. Auth., 369 F. Supp. 513, 516 (S.D.N.Y. 1974) (due process challenge to eviction criteria 
of housing project; class status denied because individual relief adequate); Vulcan Soc'y v. Civil Serv. 
Comm'n, 360 F. Supp. 1265, 1266-67 n.l (S.D.N.Y.) (class action alleging race discrimination in use of 
hiring and promotion examinations by city fire department; certification denied because relief granted 
individual plaintiff would benefit all class members), aff d. in part, remanded in part, 490 F.2d 387 (2d Cir. 
1973); Bridgeport Guardians, Inc. v. Members of the Bridgeport Civil Serv. Comm’n, 354 F. Supp. 778, 
783 (D. Conn. 1973) (no compelling reason to certify class in suit challenging validity of hiring and 
promotion examinations of city police department). But see Percy v. Brennan, 384 F. Supp. 800, 811 
(S.D.N.Y. 1974) (class certified in suit challenging affirmative action plan for government-assisted 
construction projects in New York City; no need requirement in rule 23(b)(2)).

38. See Sandford v. R.L. Coleman Realty Co., 573 F.2d 173, 178 (4th Cir. 1978) (class certification 
unnecessary to obtain broad injunctive relief in action alleging violations of Fair Housing Act and Civil 
Rights Act).

39. See United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 799, 812 (5th 
Cir. 1974) (certification denied when decree against defendant municipality same with or without class).

40. See Martinez v. Richardson, 472 F.2d 1121, 1126-27 (10th Cir. 1973) (suit to enjoin termination of 
health care benefits for elderly; denial of class certification affirmed because same injunctive and 
declaratory relief could be afforded without use of class action).

41. The United States District Court for the District of Minnesota has, of course, followed the Ihrke 
decision. See Nelson v. Likins, 389 F. Supp. 1234, 1239 (D. Minn. 1974) (action challenging method of 
determining public assistance benefits; class status denied as serving no useful purpose and leading to 
identical relief). But see Hoehle v. Likins, 538 F.2d 229, 231 (8th Cir. 1976) (per curiam) (high risk of 
mootness requires reversal of trial court’s denial of class action status). The Manual For Complex 
Litigation has also cited Ihrke with approval. See Manual For Complex Litigation 25 (1977).

42. 493 F.2d 799 (5th Cir. 1974).
43. Id. at 801. The plaintiffs alleged that the city’s refusal to permit the tie-in constituted racial and 

ethnic discrimination in violation of the 14th amendment and federal statutes.
44. Id. The lower court held that the city had valid municipal purposes for refusing to permit the tie-in, 

that the plaintiffs had not presented enough evidence of racial or ethnic discrimination to shift the burden 
of showing the absence of such discrimination to the city, and that the plaintiffs were not entitled to bring 
the suit as a class action.
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affirmed the denial of class status.45 The court concluded that the decree to 
which the plaintiffs were entitled, permitting the sewer and water tie-in, 
would be the same with or without a class action.46 47 Although superficially 
appealing, the court’s reasoning on the certification issue is not persuasive. 
First, the court relied on Bailey v. Patterson41 to support its determination that 
class action was unnecessary.48 Yet those who drafted the 1966 amendments 
to rule 23 cited Bailey as the type of case particularly appropriate for rule 
23(b)(2) certification.49

45. Id. at 812.
46. Id. The Fifth Circuit did not reach the merits of the plaintiffs’ appeal on the certification issue. The 

lower court denied certification on the grounds that the nonprofit corporation would adequately represent 
the farmworkers and because notification to all class members would have unnecessarily complicated and 
delayed the controversy. Id. The lower court misapplied rule 23(b)(2). Neither of these reasons justifies 
denial of certification. The first merely shows that the named plaintiffs satisfied the adequate representa
tion requirement of rule 23(a)(4). The second reason is misguided because no notification is required prior 
to certification in (b)(2) actions. See Fed. R Civ. P. 23(c)(2), supra note 1.

47. 323 F.2d 201 (5th Cir.), cert, denied, 376 U.S. 910 (1963).
48. United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 799, 812 (5th Cir. 

1974).
49. Advisory Committee Notes, supra note 11, at 102. For a discussion of Bailey, see notes 119-25 infra 

and accompanying text.
50. Fed. R. Civ. P. 23(a)(3),(4) (court must find as prerequisite to certification that claims of 

representative parties typical of class and that representative parties will fairly and adequately protect 
interests of class); see Grigsby v. North Miss. Medical Center, Inc., 586 F.2d 457, 461-62 (5th Cir. 1978) 
(judgment on merits for defendant in title VII class action but remanded to lower court to determine res 
judicata effect on absent class members in light of possible inadequacy of representation; trial court has 
continuing obligation to scrutinize adequacy of class representation).

51. Fed. R. Civ. P Rule 23(e) (may not dismiss or compromise class action without court approval); see 
Shelton v. Pargo, Inc., 582 F.2d 1298, 1306 (4th Cir. 1978) (trial court has special responsibility in class 
actions to see that representative party does not settle in derogation of his “fiduciary duty").

52. See Class v. Norton, 505 F.2d 123, 124-25 (2d Cir. 1974) (judgment in class action to compel state 
compliance with federal AFDC regulations enforced through contempt proceedings); 4 H. Newberg, 
supra note 30, § 7788.04b, at 710 & nn.0426 & 0428 (1977) (discussion of contempt proceedings to enforce 
class decrees; citing cases).

53. See Hoehle v. Likens, 538 F.2d 229, 231 (8th Cir. 1976) (per curiam) (high risk of mootness requires 
reversal of certification denial in challenge to AFDC flat-grant).

54. 490 F.2d 1255 (2d Cir. 1973), cert, denied, 417 U.S. 936 (1974).
55. Id. at 1257. The plaintiffs were seasonally employed Puerto Ricans who returned to their home 

Second, although it is probable that the specific decree would have been the 
same with or without a class action, it does not follow that a class action was 
unnecessary. It is generally accepted that there are a number of advantages in 
proceeding as a class. By requiring an investigation into the adequacy of the 
representation50 and court approval of any settlement,51 class status enhances 
the courts’ abilities to safeguard the interests of absentee parties. Class status 
also allows all members to enforce the relief given by bringing contempt 
proceedings.52 In addition, class status avoids dismissal because of mootness.53 
Finally, the nature of the claim in Bailey was class-wide discrimination, which 
requires consideration of broader class problems and interests and the 
formulation of class-wide relief.

The leading case in the Second Circuit, Galvan v. Levine,54 involved a 
challenge by Puerto Ricans to the denial by the State of New York of 
unemployment compensation to persons who merely traveled to rather than 
lived in an area of persistently high unemployment.55 The trial court found 
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the policy discriminatory but declined to certify the class.56 57 The Second 
Circuit affirmed the denial of class certification, again citing Bailey.51 The 
court stated that the only real concern should be whether the judgment would 
benefit not only the named plaintiffs, but also all those similarly situated.58 
The court found this concern satisfied because the state had already 
withdrawn the challenged policy and had “made it clear” that it understood 
the judgment to be binding with respect to all claimants.59

country when unemployed. They alleged that the relevant provision discriminated against them because 
New York had applied the 12% figure defining areas of high, persistent unemployment only to Puerto 
Ricans. Id.

56. Id. at 1258-59.
57. Id. at 1261. The court stated that the suit was the “archetype of one where class action designation is 

largely a formality.” Id.
58. Id.
59. Id. The true motive for affirming the denial of certification was more likely the court’s desire to 

avoid the issuance of an injunction ordering monetary restitution to all class members improperly denied 
benefits. In the absence of a certified class, such relief could not have been granted. Although the court 
advanced persuasive reasons for denying restitution, that issue should have been decided on its merits and 
not through the procedural maneuver of blocking class certification.

60. For cases relying on the presumed good faith of the defendant, see McDonald v. McLucas, 371 F. 
Supp. 831, 833-34 (S.D.N.Y.) (three-judge court) (action challenging constitutionality of statute governing 
circumstances under which American personnel missing in action may be declared dead; presumed good 
faith of defendant makes class certification unnecessary), offd, 419 U.S. 987 (1974); Tyson v. New York 
City Hous. Auth., 369 F. Supp. 513, 516 (S.D.N.Y. 1974) (due process challenge to eviction criteria of 
housing project; no need for class in part because housing authorities can be expected to cease challenged 
conduct); Stewart v. Wohlgemuth, 355 F. Supp. 1212, 1213 (W.D. Pa. 1974) (action challenging welfare 
regulation that terminated assistance to full-time college students; class certification unnecessary because 
court confident that defendant agency will respect final order).

61. Morgan v. Sielaff, 546 F.2d 218, 222 (7th Cir. 1976) (class status granted in habeas corpus challenge 
to commitment procedures under Illinois Sexually Dangerous Persons Act).

62. Cleveland v. Ciccone, 517 F.2d 1082, 1084 (8th Cir. 1975) (prisoners' rights case; authorities obeyed 
judgment as it applied to individual plaintiffs but continued application of condemned practice to others); 
Finney v. Arkansas Board of Corrections, 505 F.2d 194, 214-16 (8th Cir. 1974) (trial court should retain 
supervisory jurisdiction because of continued constitutional violations); United Farmworkers of Fla. Hous. 
Project, Inc. v. City of Delray Beach, 493 F.2d 799 (5th Cir. 1974) (cannot presume that city with pervasive 
discriminatory pattern of land use will act in good faith); cf. Comment, The Limits of Litigation: Public 
Housing Site Selection and the Failure of Injunctive Relief, 122 U. Pa. L. Rev. 1330, 1348-50 (1974) 
(discussion of courts’ inability to implement decree against intransigent local governing bodies).

63. 472 F.2d 1121 (10th Cir. 1973).

This reasoning is not supported by rule 23. Neither the rule nor the 
Advisory Committee Notes accompanying the 1966 amendments suggest that 
trial courts may make ad hoc determinations that relief will automatically 
flow to the class. Moreover, it should not be assumed that a defendant will act 
in good faith toward all interested parties and that his interpretation of the 
requirements imposed upon his future conduct will be consistent with that of 
the court.60 As one court has stated, “the notion that representative actions 
against state officials are not necessary because state officials always respect 
federal court judgments is belied by the large number of rule 23 class actions 
maintained against state officials in the federal courts.”61 This observation is 
particularly true in the civil rights area, where defendants often lack good 
faith and attempt to limit both the scope of relief and any ongoing judicial 
involvement.62

A third case, Martinez v. Richardson,63 indicates an additional source of 
problems with the need requirement. In Martinez a group of elderly 
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individuals sought to enjoin the Secretary of the Department of Health, 
Education and Welfare and the Social Security Administrator of the New 
Mexico Blue Cross from terminating certain home health care benefits.64 The 
trial court declined to certify the class but did not specify a reason.65 On 
appeal the Tenth Circuit affirmed the denial, stating that although 23(b)(2) 
certification was possible, “a class action was not demanded . . . because the 
same [declaratory and injunctive] relief could be afforded without its use.”66

64. Id. at 1122. The plaintiffs alleged that the termination without both individual notice and the 
opportunity for review violated due process under the fifth amendment.

65. Id. at 1126.
66. Id. at 1127. The court’s use of "demanded” here is confusing. The plaintiffs requested class 

certification and appealed its denial. The court presumably meant “necessary" or “needed."
67. Id. See Westcott v. Califano, 460 F. Supp. 737, 746 (D. Mass. 1978) (class certification not empty 

formality even if relief would automatically flow to class without it; mootness problems and desire to 
facilitate enforcement may support certification).

68. Martinez v. Richardson, 472 F.2d 1121, 1127 (10th Cir. 1973).
69. Id.
70. 73 F.R.D. 638 (D.D.C. 1977). The United States District Court for the District of Columbia has 

applied the need requirement in a number of cases. This Note has chosen to address the Gray decision 
because the court drew heavily on need requirement precedent without extensive analysis and at the same 
time extended the need requirement to a new area of 23(b)(2) class actions.

71. Id. at 639.
72. Id. at 640.
73. Id.
74. Id.

The court was probably correct in stating that a specific decree would be 
similar in substance regardless of the presence of a class. Yet by expressing 
concern about whether the decree would actually benefit the class sought to 
be represented, the court implicitly recognized that the scope and the 
enforceability of such a decree would not necessarily be identical with the 
resolution of a class action.67 Moreover, in discussing the actual relief granted, 
the court stated that “seemingly the [trial] court had something of this kind 
[23(b)(2)-type relief] in mind when it provided ... for further enforcement 
action if the same should become necessary.”68 Furthermore, in remanding 
the case for further proceedings, the court of appeals strongly suggested that 
the trial court fashion its decree to ensure that others would not be cut off 
from similar services without due process.69 70 Certification under rule 23(b)(2) 
and the formulation of a decree unambiguously running to the benefit of the 
entire class of plaintiffs would have been the proper solution to the problems 
perceived by the court.

A final case to be considered is Gray v. IBEW.10 In Gray five black men 
alleged racial discrimination in the hiring, membership, and professional 
certification practices of, inter alia, an electrical contractors’ association and 
the Washington, D.C. Joint Electrical Apprenticeship and Training Commit
tee.71 The United States District Court for the District of Columbia denied 
plaintiffs’ motion for class certification.72 The court reasoned that if a finding 
of discrimination were made, it would have to fashion a decree reaching all 
victims of such discrimination and having the “same purpose and effect [of] a 
class action.”73 Class certification, therefore, would be unnecessary, inap
propriate, and unduly burdensome.74

The court’s application of the need requirement in Gray was improper for 
two reasons. First, the court ignored cases that suggest that discrimination 
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based on race, sex, or national origin is by definition class discrimination and 
is particularly suited for class treatment under rule 23(b)(2).75 Second, the 
court improperly applied the reasoning of Ihrke to the facts of Gray. 
Certification was denied in Ihrke because the court could decide the 
constitutional issue—essentially a yes or no question—regardless of whether 
the suit was brought as a class or an individual action. Even assuming that 
Ihrke was correctly decided,76 the same reasoning is inapplicable in Gray. 
The court in the latter case was not called upon to decide an abstract question 
of constitutional law. Rather, it had to determine whether discriminatory 
conduct existed and what relief, if any, was appropriate. These determinations 
are best made with respect to the entire class. Moreover, although the court 
stated that the benefits of any decree it might formulate on behalf of the 
plaintiffs would automatically accrue to the entire class,77 the binding effect of 
that decree would be uncertain in the absence of a properly defined class.78

75. Courts have generally recognized that while discrimination suits are based on self-help, they also 
further a broad public interest by seeking to enforce fundamental constitutional principles. Bauman v. 
District Court, 557 F.2d 650, 659 (9th Cir. 1977) (class actions generally appropriate in title VII 
employment discrimination suits); Cross v. National Trust Life Ins. Co., 553 F.2d 1026, 1030 (6th Cir. 
1977) (same); Gay v. Waiters’ & Dairy Lunchmen's Union, 549 F.2d 1330, 1333 (9th Cir. 1977) (same); 
Rich v. Martin Marietta Corp., 522 F.2d 333, 340 (10th Cir. 1975) (same); Bowe v. Colgate-Palmolive Co., 
416 F.2d 711, 719-21 (7th Cir. 1969) (same). But see Roman v. ESB, Inc., 550 F.2d 1343, 1349 (4th Cir. 
1976) (denial of class status in employment discrimination suit based on broad discretion of trial court to 
determine appropriateness of class action); Wright v. Stone Container Corp., 524 F.2d 1058, 1061-62 (8th 
Cir. 1975) (same).

Roman and Wright, however, may be distinguished on their facts. The court in Roman limited the 
inquiry to a single instance of alleged discrimination, as opposed to the continuing practices of the 
employer. 550 F.2d at 1348-49. Similarly, the court in Wright found that the plaintiff failed to make even a 
facial showing that there were other members of the class with like grievances. 524 F.2d at 1062.

Title VII suits brought as class actions, of course, must meet the requirements of rule 23(a). See East 
Tex. Motor Freight v. Rodriguez, 431 U.S. 395, 405-06 (1977) (title VII suits not automatic class actions).

76. The Seventh Circuit has suggested that the need requirement might be applicable in suits challenging 
the facial constitutionality of a statute or regulation. See notes 168-73 infra and accompanying text. Ihrke 
would probably fall within this category because the major issue in the case was whether termination of 
utility services constituted state action within the meaning of the fourteenth amendment. See Ihrke v. 
Northern States Power Co., 459 F.2d 566, 568-70 (8th Cir.), vacated and dismissed as moot. 409 U.S. 815 
(1972).

77. Gray v. IBEW, 73 F.R.D. 638, 640 (D D C. 1977).
78. See Mendoza v. Lavine, 72 F.R.D. 520, 523 (S.D.N.Y. 1976) (certification granted in class action to 

enjoin discrimination against Spanish-speaking persons in federally funded public assistance programs; 
advisable to safeguard interests of entire class by ensuring that any order runs to class as whole); Westcott 
v. Califano, 460 F. Supp. 737, 746 (D. Mass. 1978) (class certification under 23(b)(2) granted in equal 
protection challenge to AFDC program and state welfare regulations; class status protects against risk of 
mootness and facilitates enforcement of favorable judgment).

79. See cases cited note 22 supra.
80. See cases cited note 3 supra (discussing burdens of discovery, delay, and procedural complexity).

Justifications for Imposition of the Requirement. The primary reason
articulated by the courts for denying certification under the need requirement 
is the belief that any relief, regardless of certification, will automatically 
benefit the entire class.79 Often underlying this articulated rationale is the 
desire to avoid the burdens and complexities associated with class actions.80 
This desire appears to stem not from an honest assessment of 23(b)(2) class 
actions but from the difficulties encountered in trying to manage class actions 
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brought under rule 23(b)(3).81 Although some courts view all class actions as 
equally complex and unmanageable, class actions brought under rule 23(b)(2) 
do not impose the burdens of 23(b)(3) suits. For example, the individual 
notice requirements of rule 23(c)(2)82 apply to class actions for damages but 
not to actions for an injunction or declaratory relief.83 Furthermore, because 
23(b)(2) actions result in injunctive relief, they do not impose the managea
bility problems of large damage awards under 23(b)(3).84

Class actions under rule 23(b)(2) are not burden-free. The scope of 
discovery, for example, may be greater in a (b)(2) action than in an individual 
suit. Burdens that fall mainly on the parties, however, must be considered in 
light of the fact that issues are being litigated in a single action rather than in 
many individual suits. Significant enforcement burdens may also be involved 
in areas such as mental health care85 and prisoners’ rights86 that require 
ongoing structural relief. Yet these burdens are more a result of changes in the 
law of civil rights and the expansion of the role of modern federal judges than 
of the procedural posture of the cases.87 In addition, many of these burdens

81. For example, some courts confuse 23(b)(3) criteria, such as “superiority" and “manageability,” with 
(b)(2) actions. See United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 799, 
812 (5th Cir. 1974) (question whether trial court incorrectly applied 23 (b)(3) notification requirements to 
23(b)(2) class action and misinterpreted adequacy-of-representation requirement); Berlin Democratic Club 
v. Rumsfeld, 410 F. Supp. 144, 163-64 (D.D.C. 1976) (apparently extending superiority requirement in 
certification to 23(b)(2)); Stewart v. Wohlgemuth, 355 F. Supp. 1212, 1213 (W.D. Pa. 1972) (confusing 
superiority requirement). This confusion of relevant criteria for certification suggests that the courts are 
also confused about the relative burdens associated with the various types of class actions.

82. See note 1 supra (text of rule 23(c)(2)).
83. This requirement does not apply to (b)(2) actions. See Childs v. Board of Parole, 511 F.2d 1270, 

1276 (D.C. Cir. 1974) (class action by federal prisoners alleging failure to provide written reasons for 
parole denials violated due process; notice requirements of 23(c)(2) inapplicable to 23(b)(2) action). The 
court may, however, order that notice be given in such actions for the protection of the class members. See 
Fed. R. Civ. P. 23(d)(2) (providing court with discretion to make appropriate orders in conduct of 
actions). Notice is required in (b)(2) actions only when a voluntary dismissal or settlement occurs, and even 
in such instances individual notice is not required. See Fed. R. Civ. P. 23(e) (notice given in manner 
directed by court).

There is a growing agreement that notice is constitutionally required before any absent party can be 
bound At present, notice to the class in (b)(2) actions is not commonly required and thus does not impose 
an additional burden on the court. If notice does become constitutionally required, it would not be as 
onerous as the requirement in (b)(3) actions. When class members can not be individually identified, as is 
often the case in (b)(2) actions, the requirement would be satisfied by publication or another similar 
medium. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 173-77 (1974).

84. See generally Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 163-66 (1974) (manageability problems 
relating to computation of damages and distribution of any eventual recovery in class action based on 
violation of antitrust and securities laws).

85. See Wyatt v. Stickney, 344 F. Supp. 373, 344 F. Supp. 387 (M.D. Ala. 1972), enforcing 325 F. Supp. 
781, 334 F. Supp. 1341 (M.D. Ala. 1971), aff d in part, remanded in part, reserved in part sub nom. Wyatt v. 
Aderholt, 503 F.2d 1305 (5th Cir. 1974) (class action litigation reforming treatment of patients confined to 
state institutions); Note, The Wyatt Case; Implementation of a Judicial Decree Ordering Institutional 
Change, 84 Yale L.J. 1338 (1975).

86. Holt v. Sarver, 300 F. Supp. 825 (E.D. Ark. 1969), 309 F. Supp. 362 (E.D. Ark. 1970) (prison reform 
class action involving broad ongoing structural relief), affd, 442 F.2d 304 (8th Cir. 1971); Collins v. 
Schoonfield, 344 F. Supp. 257 (D. Md. 1973) (same); Hamilton v. Schiro, 338 F. Supp. 1016 (E.D. La. 
1970) (same). See generally M Harris & D. Spiller, Alter Decision: Implementation of Judicial 
Decrees in Correctional Settings (Nat'l Institute of Law Enforcement & Criminal Justice, Law 
Enforcement Assistance Admin., U.S. Dep’t of Justice) (Oct. 1977).

87. See generally O. Fiss, The Civii Rights Injunction (1978); D. Horowitz, The Courts & 
Sociai Policy (1977); Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev. 1281, 
1294-96 (1976) (discussing changing role of federal judges). 
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can be avoided by using special masters or other quasi-judicial supervisory 
bodies.88

88. See Harris, The Title VII Administrator: A Case Study in Judicial Flexibility, 60 Cornell L. Rev. 
53 (1975); Note, supra note 85, at 1352-64, 1378-79 (discussing use of court-appointed Human Rights 
Committee to oversee institutional changes).

89. Hazard, The Effect of the Class Action Device Upon the Substantive Law, 58 F.R.D. 307, 308 (1973).
90. See 3B Moore’s Feder At. Practice (5 23.40 [3], at 23-294 to 297 (2d ed. 1978). Moore’s treatment 

of these points is somewhat ambiguous. He apparently concurs with the argument that the complexities 
and burdens of a class action justify, at least in the cases that raise it, the courts' imposition of a need 
requirement. Notwithstanding his qualifications as to an absolute rule, however, the difference between the 
views of that commentator and this Note regarding the appropriate treatment of this aspect of the need 
requirement may simply be a matter of semantics. This Note takes the position that the burdens and 
complexities argument advanced by the courts is more correctly viewed as a residual justification in the 
absence of any other articulated policy reason for adopting the requirement.

91. See cases cited note 6 supra.
92. See generally Carter v. Butz, 479 F.2d 1084, 1089 (3d Cir.) (when factual circumstances of class 

members differ and individual holding would have precedential value, decision to deny certification within 
trial court's discretion), cert, denied, 414 U.S. 1094 (1973); Martinez v. Richardson, 472 F.2d 1121, 1126- 
27 (10th Cir. 1973) (denial of certification for failure to demonstrate need not improper).

93. See cases cited notes 4-5 supra.
94. Rule 1 provides in pertinent part: "[The Rules] shall be construed to secure the just, speedy, and 

inexpensive determination of every action." Fed. R. Civ. P. 1
95. See, e.g.. Smith v. Jackson Tool & Die, Inc., 426 F.2d 5, 8 (5th Cir. 1970) (courts should be wary of 

rigid application of rules w hen result would thwart rather than promote justice); Byron v. Bleakley Transp. 
Co., 43 F.R.D. 413, 416 (S.D.N.Y. 1967) (same); Mahler v. Drake, 43 F.R.D. 1, 3 (D S.C. 1967) (one 
purpose of liberality in construction and application of rules is avoidance of unnecessary litigation); cf. 
Cohen v. Pennsylvania Ry., 30 F. Supp. 419, 420 (S.D.N.Y. 1939) (new rules of civil procedure to be 
construed broadly but not circumvented).

It has been suggested that the burden courts really fear is not the increased 
expenditure of time and energy but rather that class suits in general often 
“call on the court to confront matters in a dimension of social consequences 
that perhaps [they] would rather not deal with.”89 Admittedly, this is a 
serious concern, but it does not justify denying aggrieved parties access to 
important procedural devices provided by the federal rules. All litigation 
imposes burdens on courts. The question, therefore, is not simply whether the 
class action device imposes burdens, but what interests are being furthered by 
the class suit and whether society is willing to bear the costs and burdens 
necessary to further those interests. By enacting the amendments to rule 23, 
Congress and the rulemakers apparently have decided that those burdens 
should be assumed.90

Validity of the Requirement

Validity As An Independent Requirement. The courts applying the need
requirement generally view it as an independent requirement that must be met 
before a suit can proceed as a class action.91 This view recognizes that rule 23 
has no express need requirement, and implies that the courts have inherent 
discretionary power to fashion such a requirement.92 Although the courts do 
not explain the source of this authority, they are most likely relying on the 
general discretion granted judges to decide certification questions under rule 
23.93 As suggested by the language of rule l,94 courts traditionally do not 
rigidly adhere to the actual wording of a given federal rule but apply the rules 
to further their perceived purposes.95 This approach assumes, however, that 
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judicial views of the purposes of the rules will be consistent with those of the 
drafters. It also assumes that there will be some consistency among the 
various courts interpreting the rules. In practice, these assumptions have not 
always proved to be correct.96

96. Compare Gray v. IBEW, 73 F.R.D. 638, 640-41 (D.D.C. 1977) (denying class status in race 
discrimination suit against electrical construction trade; need requirement not fulfilled) with Alliance to 
End Repression v. Rochford, 565 F.2d 975, 980 n. 11 (7th Cir. 1977) (noting class status appropriate in title 
VII cases) and Ridgeway v. IBEW, 74 F.R.D. 597, 601 n.l (ND. Ill. 1977) (granting certification in suit 
alleging race discrimination in electrical construction trade; need requirement not applicable to title VII 
cases).

97. See cases cited note 12 supra.
98. Under the 1938 version of rule 23, a class suit for injunctive relief could have been treated either as a 

true class action enforceable by all members of the class, or as a spurious class action enforceable only by 
the named parties. See Kaplan, supra note 9, at 383 (discussing confusion over classification of 
desegregation cases and uncertainty as to binding effect).

99. Under rule 23(c)(3), the court must include in its judgment a description of those the court finds to 
be members of the class. Fed. R. Civ. P. 23(c)(3).

100. See note 23 supra.
101. See Kaplan, supra note 9, at 386-88.
102. The requirement in rule 23(b)(3) that a plaintiff demonstrate that class adjudication is superior to 

other forms of adjudication may be viewed as a need requirement. See Wilcox v. Commerce Bank, 474 F.2d 
336, 346 (10th Cir. 1973) (“need" may be vital if not determinative in satisfying superiority requirement).

103. See Kaplan, supra note 9, at 387.
104. Id. at 388. See note 1 supra for the full text of rule 23(b)(1).

Contrary to the intent of those who amended rule 23 in 1966, superimposi
tion of a need requirement adds a level of judicial scrutiny that only adds 
uncertainty to the certification question. One of the major goals of the 1966 
amendments to rule 23 was to broaden and encourage class actions in the 
(b)(2) area. This goal is illustrated by the expansion and clarification of the 
provisions of rule 23. The drafters eliminated the confusion that existed under 
the earlier rule by creating a special 23(b)(2) category of injunctive relief for 
plaintiffs similarly situated against a common adversary. The drafters even 
cited as examples of appropriate cases for 23(b)(2) certification a number of 
race-discrimination cases in which the propriety of certifying the class and 
fashioning class-wide relief had been at issue.97 Furthermore, the controversy 
over the binding effect and enforceability of this type of suit98 was settled in 
favor of including every class member whether present or not.99 The courts’ 
imposition of a need requirement on the assumption that adequate relief will 
automatically flow to the entire class is therefore illegitimate insofar as it 
violates the Advisory Committee’s intent to provide a procedural device 
designed to ensure consideration and protection of absentee interests.100

The absence of an express need requirement in subsection (b)(2) also 
suggests that no such requirement was intended. The drafters’ awareness of 
the role of necessity in class action litigation is demonstrated by their 
recognition that (b)(1) class actions were born of necessity101 and their 
inclusion of what can be termed an express need requirement in rule 
23(b)(3).102 Professor Kaplan reveals that after agreeing upon the “prerequi
sites” for all class actions, the drafters formulated subsections (b)(1) and 
(b)(2) by asking “what needs to be added to make a ‘natural’ class action?”103 
The (b)(l)-type suits were then created to avoid the difficulties that result 
from individual litigation.104 The possibilities of incompatible standards of 
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conduct being imposed on class members by decrees to which they were not a 
party “necessitated” utilization of the class device on these occasions.105

105. Id. at 388-89.
106. Id. at 389.
107. Id.
108. See Kaplan, supra note 9, at 389.
109. The class representative must show that questions of law or fact common to the class predominate 

and that a class action is superior to other available methods for a fair and efficient adjudication of the 
controversy. Fed. R. Civ. P. 23 (b)(3) (A)-(D).

110. Fed. R. Civ. P. 23(c)(2)(A) (class member permitted to exclude himself after receiving notice of 
(b)(3) action).

111. This is suggested by the word “appropriate” in the language of rule 23(b)(2). See 3B Moore’s 
Federal Practice V 23.40(3], at 23-292 (2d ed. 1978) (need requirement imposed when courts consider 
whether relief is appropriate); Uzzell v. Friday, 547 F.2d 801, 805 n.7 (4th Cir 1977) (citing Potts v. Flax for 
proposition that determination of appropriateness of class action unnecessary), vacated and remanded on 
other grounds, 438 U.S. 912 (1978); Gray v. IBEW, 73 F R D. 638, 640-41 (D.D.C. 1977) (dismissing class 
suit as unnecessary and inappropriate).

112. One court has found justification for applying the need requirement by interpreting the word 
“may” as giving the court discretion to deny certification even when all the requirements of rule 23 are met. 
Schneider v. Margossian, 349 F. Supp. 741, 746 (D. Mass. 1972) (supp. mem.). This case stands alone, 
however, and it is more likely that "may” merely indicates a right of the plaintiff to seek class relief.

The drafters continued with the “necessity” rationale as they formulated 
the other type of “natural” class action—the (b)(2) action for injunctive relief. 
Although recognizing that individual lawsuits in this area “could conceivably 
avoid untoward effects comparable to those following from separate actions,” 
the drafters nevertheless felt that individual lawsuits would be “inadequate 
and inefficient.”106 Thus, they determined that when a party opposing a class 
had acted on grounds applicable to the entire group, a class suit would be 
available to secure the requested injunctive or declaratory relief.107 Class relief 
would therefore be available without the “absolute necessity” of a (b)(1) 
action and without a trial court’s discretionary determination that need for 
class relief existed.

The final indication that (b)(2) class actions were not intended to be 
judicially screened under standards independent of those contained in the rule 
is the express inclusion of such a screening process in rule 23(b)(3). The 
drafters recognized that not all cases involving an arguable class claim called 
for class treatment.108 They therefore imposed additional prerequisites to 
23(b)(3) certification.109 The ability of plaintiffs to “opt out” of (b)(3) suits110 
further reflects the drafters’ belief that it is not necessary to avoid individual 
suits in such actions. Confining these requirements to rule 23(b)(3) signals an 
intention to preclude their application in certification proceedings under 
other subsections of rule 23. If an assessment of the necessity of proceeding as 
a class is permitted, the balancing process employed by the drafters will be 
duplicated by the courts on a case-by-case basis. The effect of the rulemakers’ 
decision to authorize the use of the class device would thus be reduced to a 
decision to let the courts decide the issue de novo every time a class action is 
brought under rule 23(b)(2). This result defeats the purpose of having a 
simple and practical rule for class certification.

Validity Within Purposes of Rule 23. Some courts and commentators
have indicated that the need requirement might be contained within rule 23 
itself.111 Subsection (b)(2) of rule 23 provides that a class action “may”112 be 
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maintained “when the party opposing the class has acted or refused to act on 
grounds generally applicable to the class,”113 thereby making appropriate 
“final injunctive relief . . . with respect to the class as a whole.”114 One 
possible reading of this rule is that the last phrase is merely descriptive. Under 
this interpretation, injunctive relief for the class as a whole is appropriate 
whenever the opposing party has acted on grounds generally applicable to the 
class. Class certification would then automatically be granted when the 
requirements of 23(a) are met and the conduct specified in 23(b)(2) occurs. 
The final phrase would thus merely limit (b)(2) certification to injunctive or 
declaratory actions rather than suits for damages.

113. Although the meaning of this phrase is a potential source of dispute in deciding whether to permit 
an action to proceed as a class, courts have had little difficulty making this determination. The need 
requirement has simply not turned on whether the defendant has acted on grounds generally applicable to 
the class.

114. Fed. R Civ. P. 23 (b)(2).
115. The “appropriateness” suggested by this reading means that the fashioning of class-wide relief, as 

opposed to the relief itself, is appropriate. The contention of the courts imposing the need requirement is 
not that the class does not deserve relief—they in fact insist that relief will flow to the class through the 
individual injunction—but that it is unnecessary to fashion a class-wide decree. The dispute, therefore, is 
not whether the class members are entitled to the benefits of the eventual injunction. Rather, the dispute is 
whether the courts are required to fashion relief for the class. See 3B Moore's Federal Practice 
? 23.40[3], at 23-297 n. 13 (2d ed. 1978) (language in rule permits court to utilize individual injunction for 
class relief rather than certifying class and fashioning class-wide injunction).

116. Advisory Committee Notes, supra note 11, at 102.
117. See 3B Moore’s Federal Practice (| 23.40(1], at 23-292 (2d ed. 1978).
118. See cases cited note 111 supra.
119. 323 F.2d 201 (5th Cir. 1963), cert, denied. 376 U.S. 910 (1964).
120. 313 F.2d 284 (6th Cir. 1963).
121. See id. at 289-90 (class relief appropriate and required; any error in treating suit as class harmless); 

Bailey v. Patterson. 323 F.2d 201, 206-07 (5th Cir. 1936) (relief must flow to class), cert, denied. 376 U.S. 
910 (1964).

Another plausible reading of the phrase is that it describes an additional 
characteristic of the conduct necessary to invoke rule 23(b)(2). This interpre
tation suggests a two-step analysis under which the court first determines 
whether the defendant’s conduct is generally applicable to the class and then 
decides whether the same conduct makes the fashioning of class-wide relief 
appropriate.115 This view is bolstered by the Advisory Committee’s statement 
that the subsection is intended to reach situations “where a party has taken 
action or refused to take action with respect to a class, and final relief of an 
injunctive nature . . . , settling the legality of the behavior with respect to the 
class as a whole, is appropriate.”116 A court could thus deny certification as 
unnecessary or inappropriate by determining that relief would flow to the 
class through an injunction in an individual suit. Although Professor Moore 
suggests in his treatise on the federal rules that this interpretation is the basis 
of the present need requirement,117 only a few courts have implied that this 
rationale underlies their decisions.118 119 120

A close examination of the cases immediately preceding the 1966 amend
ments provides a better explanation of the language chosen by the Advisory 
Committee and supports the former interpretation of 23(b)(2) as an automatic 
grant of certification. Two cases cited by the Advisory Committee as 
examples of appropriate situations for certification under (b)(2), Bailey v. 
Patterson"9 and Potts v. Flax,'20 addressed the issue of whether certification 
was required when relief was needed for an entire class.121 Both courts, 



1228 The Georgetown Law Journal [Vol. 67:1211

however, did not deem the issue dispositive. Instead, each court explained 
that the relief would—and for substantive reasons must—flow to the entire 
class despite the case’s procedural posture or form of decree.122 It is true that 
both Bailey and Potts contain language indicating that class certification was 
unnecessary.123 But that language must be considered in light of the Advisory 
Committee’s reference to the cases as examples of proper situations for 
certification under the amended rule.124 By citing these cases, the Advisory 
Committee implied that whenever relief should flow to the entire class, the 
class action device should be made available. It would be unreasonable to 
assume that the Advisory Committee cited these cases for their dictum that 
class certification was unnecessary. Thus, courts citing Bailey or Potts to 
support a finding that class status is unnecessary125 are applying precedent of 
questionable validity.

122. See Potts v. Flax, 313 F.2d 284, 289 (6th Cir. 1963) (court would not issue individual relief for fear 
of affirmatively authorizing continued racial discrimination); accord. Bailey v. Patterson, 323 F.2d 201, 
206-07 (5th Cir. 1963) (same), cert, denied. 376 U.S. 910 (1964).

123. See Potts v. Flax, 313 F.2d at 289-90; Bailey v. Patterson, 323 F.2d at 206-07.
124. Advisory Committee Notes, supra note 11, at 102.
125. See United Farmworkers of Fla. Hous. Project, Inc. v. City of Delray Beach, 493 F.2d 799, 812 

(5th Cir. 1974) (citing Bailey)', Galvan v. Levine, 490 F.2d 1255, 1261 (2d Cir. 1973) (same), cert, denied, 
417 U.S. 936 (1974); Vulcan Soc'y v. Civil Serv. Comm'n, 360 F. Supp 1265, 1266-67 n.l (S.D.N.Y.) 
(same), affd in part, remanded in part, 490 F.2d 387 (2d Cir. 1973); Bridgeport Guardians, Inc. v. 
Members of the Bridgeport Civil Serv. Comm'n, 354 F. Supp. 778, 783 (D. Conn. 1973) (same); Gray v. 
IBEW, 73 F.R.D. 638, 640 n.4 (D.D.C. 1977) (same).

126. This distinction is suggested by Childs v. United States Bd. of Parole, 511 F.2d 1270 (D.C. Cir. 
1974). Childs was a class action by federal prisoners who claimed that the failure to provide them written 
reasons for denial of parole violated due process. Id. at 1276-77. The court stated that the correctness of the 
class determination was academic because the merits of the due process claim were before the court. Id. 
The court implied that one of the reasons for class certification is to ensure that the merits of a given claim 
are litigated. It thereby suggested a distinction between the prejudgment stage—reaching the merits to 
determine relief—and the relief and postrelief stages.

Whether viewed as an independent requirement imposed at the discretion 
of the courts or as a second analytical step included within the rule itself, the 
need requirement is not supported by the language or the intent of the drafters 
of rule 23(b)(2). The Seventh Circuit is therefore apparently correct in 
assuming that the drafters of the rule intended that class status be available to 
anyone meeting the requirements expressed in rule 23(b)(2). Plaintiffs seeking 
to utilize this device should not be subjected to additional judicial control.

Effects of Imposing the Requirement

Imposition of the need requirement gives rise to a number of practical 
problems for plaintiffs proceeding under rule 23(b)(2). The problems that 
result from denial of class certification may be analyzed in two categories: 
Those arising at the prejudgment stage, and those arising at the relief or 
postrelief stage.126 The advantage of this distinction is that it focuses attention 
on the procedural aspects of the cases rather than on their merits.

Prejudgment Problems. Four problems can arise at the prejudgment
stage when class certification is denied for failure to demonstrate need: The
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possibility of mootness, settlement of the individual action without adequate 
relief for the class, inadequate representation by the de facto class representa
tive, and limitations on discovery and the admissibility of evidence.

The major problem arising at this stage is mootness. Any number of 
occurrences can moot an individual plaintiffs claim. In an action challenging 
the service termination procedures of a utility company, for example, a 
plaintiff may move from the service area.127 If the action involves welfare or 
social security benefits, a plaintiff may be removed from the welfare rolls.128 
In an action against school authorities, the plaintiff may graduate or transfer 
out of the district.129 In prisoners’ rights cases, the plaintiff may be released or 
transferred to a different penal institution.130 In an employment discrimina
tion suit the plaintiff may receive a promotion or change jobs.131 In any one of 
these instances, a properly certified class would succeed to the named 
plaintiff’s claim and the suit could continue.132 When the need requirement is 
applied to deny class status, however, the entire case is mooted if the 
individual plaintiff loses standing.

127. See Ihrke v. Northern States Power Co., 459 F.2d 566, 567-68, 571 (8th Cir.) (while suit pending, 
plaintiffs moved from residence where they were direct subscribers of defendant’s utility service to 
residence where they received service through landlord), vacated and dismissed as moot, 409 U.S. 815 
(1972).

128. Cf. Hoehle v. Likins, 538 F.2d 229, 231 (8th Cir. 1976) (per curiam) (high risk of mootness in 
action challenging reduction of welfare benefits required class certification); Mendoza v. Levine, 72 F.R.D. 
520, 523 (S.D.N.Y. 1976) (same).

129. See Board of School Comm’rs v. Jacobs, 420 U.S. 128, 129 (1975) (presumed class action by high 
school students dismissed for mootness; named plaintiffs graduated by time suit reached Court and class 
not properly certified).

130. See, e.g., Baker v. Hamilton, 345 F. Supp. 345, 350 (W.D. Ky. 1972) (plainfiff entitled to class 
action because claims of inmates may become moot due to release or transfer); Collins v. Scoonfield, 344 F. 
Supp. 257, 263 n.9 (D. Md. 1972) (same); Jones v. Wittenberg, 323 F. Supp. 93, 99 (N.D. Ohio 1971) 
(same).

131. Cf. Jenkins v. United Gas Corp., 400 F.2d 28, 31-32 (5th Cir. 1968) (promotion did not moot class 
action alleging plantwide discrimination).

132. See, e.g.. Kremens v. Bartlay, 431 U.S. 119, 134-35 (1977) (only properly certified class can succeed 
to individuals’ mooted claim); Baxter v. Palmigiano, 425 U.S. 308, 310 n.l (1976) (proper certification 
must be made if class is to succeed to individual claim); Board of School Comm’rs v. Jacobs, 420 U.S. 128, 
129 (1975) (class must be properly certified, controversy still in existence, and issue capable of repetition; 
otherwise mootness of named plaintiff's claim will require dismissal); Sosna v. Iowa, 419 U.S. 393, 402 
(1975) (suggestion that important reason for allowing case to continue was existence of properly certified 
class); Vun Cannon v. Breed, 565 F.2d 1096, 1099 (9th Cir. 1977) (improperly certified class cannot 
succeed to adversary position of plaintiffs mooted claim); Jones v. Diamond, 519 F.2d 1090, 1093 n.l (5th 
Cir. 1975) (prisoners’ class action not mooted when named plaintiff released because other members of 
class still inmates); cf. Westcott v. Califano, 460 F. Supp. 737, 746 (D. Mass. 1978) (desire to protect 
against mootness is valid reason for certification).

133. 459 F.2d 566 (8th Cir.), vacated and dismissed as moot, 409 U.S. 815 (1972).
134. Id. at 570.
135. Id. at 571-72.

Ihrke v. Northern States Power Co.133 is a good example of this problem. In 
Ihrke the Eighth Circuit reversed the lower court and held that the 
termination of services by a utility company without prior notice and hearing 
constituted state action in violation of the fourteenth amendment.134 Before 
reaching the constitutional issue, the court was forced to address the 
defendant’s contention that the claim was moot.135 During the pendency of 
the suit, the plaintiffs had moved to an apartment where they were no longer 
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direct subscribers of the utility.136 The appellate court rejected the mootness 
claim, but on appeal the Supreme Court remanded the case with orders to 
dismiss the action as moot.137 Had the court of appeals reversed the lower 
court’s denial of class certification under rule 23(b)(2), the mootness problem 
would have been avoided. Because other direct subscribers remained even 
after the plaintiffs had moved, a properly certified class would have succeeded 
to the Ihrkes’ claim. This precaution would have permitted the court to reach 
the merits of the issue and grant relief to the entire class.138

136. Id. at 567-68,571.
137. Ihrke v. Northern States Power Co., 409 U.S. 815 (1972).
138. The Supreme Court has subsequently held, however, that termination of utility services by a private 

utility does not constitute state action within the meaning of the 14th amendment. Jackson v. Metropolitan 
Edison Co., 419 U.S. 345, 358-59 (1974).

139. See Morgan v. Sielaff, 546 F.2d 218, 222 (7th Cir. 1976) (representative proceedings guarantee 
hearings for individuals who may not be in positions to seek them on own behalfs). See generally Hazard, 
supra note 20.

140. See note 1 supra for the full text of rule 23(e).
141. See Shelton v. Pargo, Inc., 582 F. 2d 1298, 1314 (4th Cir. 1978) (before deciding whether to approve 

settlement, trial court must determine whether representative has used class device for personal 
aggrandizement with resulting prejudice to absentee parties).

142. Fed. R. Civ. P. 23(a)(3), (4); see note 1 supra for the full text of the rule.
143. As one recent study indicates, the adequacy-of-representation requirement has not been afforded 

extensive treatment. In practice it has barely been extended "beyond an often empty formality that class 
attorneys be competent" and has been coupled with a judicial hostility towards "classes whose members 
are in disagreement.” Note, supra note 23, at 1471-72 & nn.91-93. Thi doe no mea tha th requirement is 
meaningless. This study suggests that the adequacy of representation requirement should occupy a central 
role in class litigation because it is grounded on the due process consideration that all class members are 
bound by the decision. Id. at 1472-75.

Avoidance of mootness is particularly important in litigation by public 
interest groups and other organizations representing disadvantaged or indi
gent clients. Legal service groups and attorneys working on a pro bono basis 
will often not risk full-scale litigation when the named plaintiffs claim can be 
rendered moot at any point. Class suits provide a measure of security for the 
plaintiff class and its attorney, and therefore are frequently the only way those 
most in need of access to the courts can be guaranteed a hearing.139

A second source of problems at the prejudgment stage is settlement of the 
individual plaintiffs claim. Pursuant to rule 23(e), the court is required to 
supervise class action settlements and must approve any compromise or 
voluntary dismissal of the class claim.140 This rule prevents the named 
plaintiff from trading the class claim for an attractive individual settlement, 
which in turn inhibits use of the class device merely to enhance an individual 
plaintiff’s bargaining power.141 Without class certification, however, the trial 
court exercises little or no control over individual settlements.

A third and related problem is the issue of adequate class representation. 
Rule 23(a)(3) and (4) requires the trial court to determine that the claims or 
defenses of the representative parties are typical of those of the class and that 
the representative parties will fairly and adequately protect the interests of the 
class.142 These requirements attempt to ensure that the interests of the 
representative parties and the class will be coextensive and that the class 
interests will be brought fairly and properly before the court.143 When 
certification of an otherwise proper class action is denied as unnecessary, 
neither of these protections is provided. The court is then limited to deciding 
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the action on the merits as presented by a single and in no way demonstrably 
typical member of the class. This result threatens the fairness of the 
proceedings, in light of the possible binding effects of the decision on similarly 
situated plaintiffs.144

144. See Garcia v. Rush-Presbyterian-St. Lukes Medical Center, 80 F.R.D. 254, 271 (N.D. 111. 1978) 
(need requirement rejected in title VII class action because of concern that absent class members might be 
bound by collateral estoppel or stare decisis).

145. In Berlin Democratic Club v. Rumsfeld, 410 F. Supp. 144 (D D C. 1976), the plaintiffs were denied 
class-wide declaratory and injunctive relief against covert physical and electronic surveillance allegedly 
carried out by agents of the United States Army. Id. at 163-64. The court found that the discovery burdens 
would be too great if the case were litigated as a class action. In reality the court feared disclosure of 
national security information concerning American intelligence-gathering activities in Europe. To prevent 
that result, it denied class status, creating a de facto class action shorn of the broader discovery powers that 
would normally attach. In Alliance To End Repression v. Rochford, 565 F.2d 975 (7th Cir. 1977), the 
Seventh Circuit was faced with a factually similar situation. The plaintiffs sought declaratory and 
injunctive relief against alleged harassment and surveillance by law enforcement and intelligence-gathering 
agencies. Id. at 976-77. The court, however, in affirming class certification, stated that because the scope of 
the defendants’ alleged illegality had created the discovery problem, that problem should not now shield 
the defendant from the class claim. Id. at 980. More importantly, the court suggested that if discovery or 
admissibility of evidence would be limited by a denial of class certification, the class should be certified. Id.

146. Rule 26(b)(1) of the Federal Rules of Civil Procedure provides in pertinent part: "Parties may 
obtain discovery regarding any matter not privileged, which is relevant to the subject matter involved in the 
pending action, whether it relates to a claim or defense of the party seeking discovery or . . .of any other 
party.”

147. See Fed. R. Evid. 402 (“Evidence which is not relevant is not admissible.”). Rule 401 of the 
Federal Rules of Evidence defines relevant evidence as "evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action more probable or less 
probable than it would be without the evidence."

The final prejudgment problem is that denial of class certification may 
impose limitations on the scope of discovery and the admissibility of evidence 
at trial.145 A party proceeding in an individual capacity is limited to discovery 
of material relevant to the subject matter of his suit.146 At trial that party must 
be able to show the legal relevance to his claim of any offered evidence.147 
When a class is certified, more material may be both discoverable as well as 
admissible into evidence, because the subject matter of the suit is expanded to 
include either a greater number of claims and parties or a general pattern of 
conduct. When an otherwise valid class claim under rule 23(b)(2) is denied 
class status for failure to demonstrate need, this expanded definition of 
relevant material is inapplicable. The de facto class representative accordingly 
is limited to a narrower definition of relevancy for discovery and evidentiary 
purposes. This result is unfair both to the individual plaintiff and the putative 
class members. For example, in a suit attacking broad discriminatory 
conduct, the limitation of discovery to evidence relevant only to the individu
al plaintiff may hamper efforts to demonstrate the true scope of the alleged 
wrongs. Such a restriction may impede the ability of the individual plaintiff to 
persuade the court on the merits. If the individual plaintiff is unsuccessful, the 
putative class suffers too.

Success by the individual plaintiff, however, may still result in unfairness to 
the putative class. The court’s denial of certification places the fate of these 
excluded class members in the hands of the de facto class representative; it is 
assumed the class will benefit from the injunction obtained by the individual 
plaintiff. Yet if discovery or admissibility of evidence is limited by the absence 
of a class claim, consideration of evidence vital in determining the scope and 
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effect of the injunction necessary to satisfy the class needs is foreclosed. Thus, 
the only “benefit” to the class is an injunction to remedy an individual wrong 
without effectively dealing with the problems of the entire class.

Relief and Postrelief Problems. The class action has been recognized as
a useful procedural device because it permits the aggregation of claims when a 
multiplicity of suits would otherwise occur.148 As a result, the class device is 
useful for handling one of the major contemporary substantive legal prob
lems—remedying “mass wrongs.”149 Stated another way:

148. 3B Moore's Federal Practice 1) 23.02, at 23-35 (2d ed. 1978).
149. Hazard, supra note 89, at 308.
150. Note, supra note 23, at 1353.
151. 493 F.2d 799 (5th Cir. 1974).
152. Id. at 810.
153. See Morales v. Turman, 383 F. Supp. 53, 105 (ED. Tex. 1973) (class action involving reform of 

state juvenile institution; court listed numerous criteria to be followed by state to afford proper treatment), 
remanded for further proceedings, 562 F.2d 993 (5th Cir. 1977); Wyatt v. Stickney, 344 F. Supp. 373, 344 F. 
Supp. 387 (M.D. Ala. 1972), enforcing 325 F. Supp. 781, 334 F. Supp. 1341 (M.D. Ala. 1971) (class action 
litigation reforming mental institution; court established minimum standards that state mental hospital 
must meet), aff d in part, remanded in part, reserved in part sub nom. Wyatt v. Aderholt, 503 F.2d 1305 
(5th Cir. 1974); Holt v. Sarver, 300 F. Supp. 825 (E.D. Ark. 1970); 309 F. Supp. 362 (E.D. Ark. 1970) 
(prison reform class action involving detailed remedial decrees), affd, 442 F.2d 304 (8th Cir. 1971). In 

Class action procedures assist courts in giving full realization to 
substantive policies in two ways. First, to the extent that they open 
courts to claims not ordinarily litigated, class actions enable courts 
to enforce policies underlying causes of action in circumstances 
where those policies might not otherwise be effectuated. Second, to 
the extent that they enable courts to see the full implications of 
recognizing rights or remedies, class action procedures assist courts 
in judging precisely what outcomes of litigation would best serve 
the policies underlying causes of action.150

When class action status is denied on grounds other than those enumerated in 
rule 23(a) and (b), the usual benefits of class litigation will not be fully 
realized.

The denial of class certification because of the need requirement may limit 
the substance of the relief granted. In United Farmworkers of Florida Housing 
Project, Inc. v. City of Delray Beach,151 for example, the Fifth Circuit found 
three ultimate effects of the city’s refusal to allow a low-income housing 
project to tie into the city’s water and sewer system. The refusal confined low- 
income housing to a segregated area of the city, reinforced general racial and 
ethnic segregation because minorities predominated in such housing, and 
frustrated efforts to provide affordable housing for farmworkers.152 In view of 
these findings, the court decree requiring the sewer and water tie-in may not 
have constituted adequate relief. It would have been advisable for the court 
instead to certify the class, issue the tie-in decree, and retain jurisdiction to 
formulate remedial injunctive decrees aimed at redressing the effects of the 
underlying discriminatory land-use policies. Support for this approach can be 
found in other class action litigation involving court-ordered structural 
reforms of offending public institutions.153
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Imposition of the need requirement may also limit the scope of relief 
granted. Courts applying the need requirement assume wrongly that the 
declaratory or injunctive relief afforded will flow to the entire class regardless 
of whether it is certified or not. Yet in denying class status solely for failure to 
demonstrate need, a court deprives itself of remedial jurisdiction over 
unnamed putative class members. If there is ambiguity as to the actual 
beneficiaries of the relief, problems can arise when subsequent action is 
necessary to enforce the original decree. All class members may enforce a 
judgment through contempt proceedings.154 Yet enforcement is limited to the 
individual plaintiffs when class certification is denied, because the absentee 
members of the putative class are not parties to the action. Limiting the 
number of persons who can subsequently enforce the decree decreases the 
likelihood that named parties will be available to take future enforcement 
action. When class certification is granted, on the other hand, all class 
members may enforce the decree through subsequent contempt proceedings, 
thus eliminating the problem.

subsequent litigation involving the Arkansas prison system, the institution involved in Holt v. Sarver, the 
Supreme Court affirmed an award of attorney’s fees over the state’s 11th amendment defense. See Hutto v. 
Finney, 437 U.S. 678, 694-700 (1978). See also Note, supra note 85. But see Comment, supra note 62. See 
generally Chayes, supra note 87, at 1294-96.

154. See note 52 supra and accompanying text.
155. See Martinez v. Richardson, 472 F.2d 1121, 1126-27 (10th Cir. 1973) (expressing doubts over 

whether relief would actually flow to entire class).
156. 447 F.2d 159 (5th Cir. 1971).
157. Id. at 162-63.
158. Id. at 164.
159. Id. at 164 & n.7.
160. Id. ; accord, Wilson v. Zarhadnick, 534 F.2d 55, 57 (5th Cir. 1976) (prisoner alleged denial of access 

to legal materials; injunction requiring state to furnish inmates of various correctional facilities legal library 
reversed; trial court cannot grant class-wide relief on basis of individual complaint).

161. See Westcott v. Califano, 460 F. Supp. 737, 746 (D. Mass. 1978); Mendoza v. Lavine, 72 F.R.D.

At least one court has implicitly recognized the problem of subsequent 
remedial jurisdiction.155 In Danner v. Phillips Petroleum,156 the plaintiff 
brought suit in an individual capacity, alleging that the defendant company’s 
policy of denying seniority rights to clerical workers had the effect of 
excluding women employees from all such benefits.157 In addition to ordering 
reinstatement and back pay for the individual plaintiff, the trial court 
enjoined the defendant from further sex discrimination and retained jurisdic
tion to ensure that Phillips instituted a proper seniority plan for its female 
employees.158 On appeal, the court affirmed the grant of relief to Danner.159 
The court reversed, however, the award of class relief, on the grounds that 
none of the prerequisites of rule 23 had been met.160

Although the plaintiff in Danner had not requested certification, the power 
of the court should not be affected. If the basis of the need requirement is that 
adequate relief will flow to the class by the very nature of the suit, it should be 
immaterial whether certification has been requested. Yet this procedural 
point frustrated the Danner court and suggests that other courts denying 
certification for failure to demonstrate need may be similarly frustrated. The 
safer approach is not to assume that the relief will flow to the class. Rather, 
the court should certify the class and thus ensure that all orders will actually 
run to the benefit of the class as a whole.161
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Alternatives to the Need Requirement

There are several possible alternatives to the existing application of the 
need requirement.

Offensive Use of Collateral Estoppel. It may be argued that the use of
summary judgment proceedings in subsequent enforcement actions to col
laterally estop an unsuccessful defendant from relitigating his culpability 
would serve the same purpose as certifying the class. Although the offensive 
use of collateral estoppel was recently approved by the Supreme Court in 
Parklane Hosiery Co. v. Shore,162 the limits imposed by the Court in that 
decision may prevent its use as an alternative to class certification.

The Supreme Court expressed reluctance to approve the offensive use of 
collateral estoppel for two reasons. First, it increases incentives to utilize wait- 
and-see strategies rather than to join the initial suit. The Court thus felt 
offensive use of collateral estoppel would increase litigation and be burden
some on the courts.163 To counter the wait-and-see incentive, the Court denied 
the offensive use of collateral estoppel to parties who could have easily joined 
the earlier suit.164 Consequently, the failure of an eligible plaintiff to join the 
class suit could preclude his later use of collateral estoppel. Denial of 
certification, on the other hand, could be a defense to the allegation that a 
plaintiff could have joined the earlier suit. This approach would apparently 
permit all putative class members to offensively utilize collateral estoppel, but 
would increase litigation and violate the Court’s policy of avoiding multiple 
suits.

Second, the Court recognized that collateral estoppel can be used in ways 
that are unfair to the defendant.165 The Supreme Court criticized the strategy 
of allowing potential plaintiffs to await a favorable verdict in a prior 
individual suit and then use the verdict to collaterally estop the defendant in 
subsequent individual suits.166 Because such a strategy would be extremely 
unfair, the Court expressly prohibited the offensive use of collateral estoppel if 
the defendant has won against at least one plaintiff.167 Thus if the first plaintiff 
is not successful, each class member will be required to litigate fully his cause. 
Use of collateral estoppel, therefore, not only imposes added burdens on the 
courts, but after Parklane it may no longer be available to subsequent 
litigants.

Limited Need Requirement. Another possible solution is to amend
subsection (b)(2) to recognize the need requirement on a limited basis. The

520, 523 (S.D.N.Y. 1973); cf. Afro American Patrolmen's League v. Duck, 366 F. Supp. 1095. 1099 (N.D. 
Ohio 1973) (class action challenging validity of promotion tests used by Toledo Police Department; 
absentee parties and future beneficiaries of class relief are important persons affected by class litigation). 
Ensuring that relief actually flows to the benefit of the entire class is particularly important when the 
defendants evidence bad faith. See notes 60-62 supra and accompanying text (discussing good faith 
enforcement of decrees by defendant state officials).

162. 99 s. Ct. 645 (1979).
163. Id. at 650-51.
164. Id. at 652.
165. Id. at 651.
166. Id. at 651 & n.14.
167. Id. at 651-52.
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amended rule could contain precise criteria for the application of the 
requirement, such as a limitation to actions challenging the facial constitu
tionality of a statute or regulation. In Alliance to End Repression v. 
Rochford^ the Seventh Circuit suggested that a need requirement might be 
acceptable if so limited. In such cases, the court could assume that if the 
statute or regulation were invalidated the state would cease to enforce it.168 169 
With regard to challenges to a statute or regulation as applied, or a general 
practice, on the other hand, the court stated that class certification was 
necessary because the appropriate remedy could more easily be defined with 
reference to the class.170

168. 565 F.2d 975 (7th Cir. 1977).
169. Id. at 980.
170. 565 F.2d at 980 & n.l.
171. 459 F.2d 566 (8th Cir.), vacated and dismissed as moot, 409 U.S. 815 (1972).
172. The court in Alliance recognized that class designation would affect the scope of what constitutes 

relevant evidence. 565 F.2d at 980. Thus, its concern was not totally limited to relief and postjudgment 
problems. See note 145 supra (discussion of evidence issue).

173. The Alliance decision was handed down in 1977. The Seventh Circuit has not developed this 
distinction in any other case, and in fact may have rejected it. See Vergara v. Hampton, 581 F.2d 1281, 
1284 (7th Cir. 1978) (need requirement summarily rejected; no reference to Alliance).

Although this theoretical distinction is arguably more consistent with the 
need requirement as originally articulated in Ihrke v. Northern States Power 
Co.f1 the distinction focuses the certification decision too sharply on the 
relief stage alone. Moreover, it ignores the prejudgment problems that can be 
avoided by proper certification.172 The approach suggested by the Seventh 
Circuit in Alliance is, therefore, an unsatisfactory response to the problems 
created by the need requirement.173

Further refinement of the limitation could make this alternative more 
attractive. Courts could be required to find that prejudgment difficulties, such 
as mootness, are minimal. This approach would necessitate a case-by-case 
balancing but only when the challenge is to the facial constitutionality of a 
statute. Moreover, the decision by the courts would have to be supported by 
findings that would be subject to review. An additional limitation could be 
placed on the need requirement by including an express presumption in favor 
of proceeding as a class. The plaintiff would have to demonstrate only that he 
meets the requirements expressed in the rule. There would be no special 
requirement to initially demonstrate the “need” for a class suit. Rather, the 
burden of showing lack of need would lie with the defendant. To prevent class 
certification, the defendant would be required to demonstrate that the 
plaintiff fell within the limited criteria permitting denial for lack of necessity. 
Elimination of the Requirement. A third alternative, also involving a
change in rule 23, would be to prohibit imposition of the need requirement in 
all situations. This alternative assumes that the utility of the need requirement 
is insufficient to justify the increased confusion and inconsistency that could 
result from the new criteria for granting certification. Certification would be 
granted automatically to plaintiffs who challenged conduct generally applica
ble to the class. The burdens of unnecessary certification would be tolerated to 
prevent the discretionary denial of certification in those cases that would 
benefit from being litigated as class actions.

The best solution, particularly from a practical standpoint, is to amend rule 
23(b)(2) to prohibit imposition of the need requirement completely. Complete 
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elimination is consistent with the purpose of rule 23 to allow class actions 
when the specified criteria are met. Elimination of the requirement also 
recognizes that in most cases the burdens associated with a rule23(b)(2)class 
action are not severe, and that the benefits resulting from a (b)(2) class 
certification often outweigh the costs. In addition, such an amendment would 
eliminate the situation in which prejudgment difficulties associated with an 
individual suit prevent the merits from being fully litigated.

An amendment effectively prohibiting imposition of the need requirement 
would necessitate only minimal word changes and could be directed specifi
cally at the rationale of the courts imposing the requirement. An amendment 
could change rule 23 as follows:

(b) An action may be maintained as a class action if the prerequi
sites of subsection (a) are satisfied, and in addition:

(2) the party opposing the class has acted or refused to act on 
grounds generally applicable to the class, so that the benefits of any 
final injunctive relief or corresponding declaratory relief granted 
will flow to the entire class.

This wording should result in certification in all cases in which the courts 
presently feel it is unnecessary to fashion relief to the class as a whole. Courts 
currently imposing the need requirement recognize that relief should flow to 
the entire class. They find the class device unnecessary, however, because they 
assume that an individual injunction will provide adequate relief to the class. 
The proposed wording makes the determination that the relief should flow to 
the class the key to the certification decision. If such relief is sought, the class 
will be certified, thereby making irrelevant the courts’ determination that an 
individual injunction will suffice.

Advisory Committee Notes accompanying this proposed amendment 
should explain that the chosen wording recognizes that relief flowing to the 
entire class will be required whenever a party acts on grounds generally 
applicable to the class. The Committee should also note that the purpose of 
the amendment is to prevent a requirement that special need for a class-wide 
decree be demonstrated in these cases. Determining that relief should flow to 
the class is all that would be required to gain certification. Prior decisions 
interpreting what constitutes “final injunctive relief or corresponding declara
tory relief’ would retain their validity, as would decisions determining what 
constitutes action or refusal to act “on grounds generally applicable to the 
class.”

Conclusion

Application of the need requirement in the federal courts poses a serious 
threat to the vitality of rule 23(b)(2) class actions. An amendment prohibiting 
imposition of the need requirement appears to be the best solution. Although 
the amendment proposed by this Note is only one possible alternative and 
may not solve all the problems now being encountered, it demonstrates that a 
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solution can be attained with minimal word changes in rule 23(b)(2) and a 
minimal effect on the other aspects of the subsection. Any proposed 
amendment, moreover, would alert the courts to dissatisfaction with the need 
requirement and perhaps induce more caution in its imposition.

Michael J. Murphy
Edwin J. Butterfoss





Preconception Negligence: Reconciling an 
Emerging Tort

It is difficult to imagine a more compelling plaintiff than an infant who, 
while still a fetus, incurred permanent brain damage, sensory impairment, or 
misshapenlimbsas a result of another’s negligent conduct. Moreover, it seems 
unjust that any person should be made to bear the burden of another’s 
negligence without being permitted to seek compensation in a court of law.1 
Yet, prenatal negligence claims have been recognized in the United States 
only since 1946.2 Prior to that time, the suits were dismissed for failure to 
establish all of the elements of a negligence action.3 The only element an 
infant plaintiff generally could demonstrate unequivocally was actual dam
age. Proximate cause would vary in its demonstrability, depending on the 
nature of the claim and the level of medical knowledge at the time. The real 
obstacles to prenatal negligence claims, however, were the need to demon
strate the legal duty of care owed the plaintiff by the defendant, and the 
breach of that duty of care.

1. See Montreal Tramways v. Leveille, [1933] 4 DLR. 337, 345 (recovery by father for loss incurred 
and by mother for her suffering leaves a residuum of injury that cannot be compensated unless child brings 
suit).

2. See notes 44-52 infra and accompanying text.
3. See note 9 infra and accompanying text. There were three exceptions. See notes 10 & 13 infra and 

accompanying text.
4. See, e.g., Bonbrest v. Kotz, 65 F. Supp. 138, 142 (D.D.C. 1946) (right of individuals to possession and 

enjoyment of life, limbs, and body is sacrosanct); Smith v. Brennan, 31 N.J. 353, 364, 157 A.2d 497, 503 
(1960) (justice requires recognition that child has legal right to begin life with sound mind and body); 
Woods v. Lancet, 303 N.Y. 349, 351, 102 N.E.2d 691, 692 (1951) (justice dictates enforcement of cause of 
action by infant born with injuries; contrary precedent overruled); cf. Endresz v. Friedberg, 24 N.Y.2d 478, 
483, 248 N.E.2d 901, 903, 301 N.Y.S.2d 65, 69 (1969) (considerations of justice that mandate recovery by 
infant born with injuries are lacking when fetus is stillborn).

5. See notes 14, 44, 53, 69, 72 & 73 infra. See generally Gordon, The Unborn Plaintiff. 63 Mich. L. Rev. 
579 (1965); Lovell & Griffith-Jones, “Sins of the Fathers"—Tort Liability for Prenatal Injuries, 90 L.Q. 
Rev. 531 (1974); Note, Tort Recovery for the Unborn Child. 15 J. Fam. L. 276 (1976-77); Note, Recovery 
for Prenatal Injury and the Wrongful Death of a Stillborn Fetus, 8 Tulsa L.J. 84 (1972); Note, The Impact 
of Medical Knowledge on the Law Relating to Prenatal Injuries, 110 IL Pa. L. Rev. 554 (1962); 18 S.D. L. 
Rev. 204 (1973).

Dismissals of prenatal negligence claims made some sense, for there is a 
certain illogic in holding that a duty is owed to a person not yet in existence 
(or at least arguably not yet in existence) at the time that the tortious conduct 
occurs. Central to this limited-duty concept is the notion that a fetus is not a 
person. More recently, however, courts have expanded the concept of duty 
and eliminated other barriers to the prenatal negligence action. Modern 
support for prenatal negligence claims is based on the conviction that justice 
dictates the recognition of a cause of action when a fetus, later born alive, has 
been negligently injured.4 This view may be termed the “fundamental justice” 
argument.

In view of the competing values involved—the claim of an injured infant 
versus hesitancy to extend tort liability to include possibly unforeseen 
victims—it is not surprising that judges and scholars have considered at 
length the ramifications of recognizing prenatal negligence causes of action.5

1239
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A very recent and perhaps inevitable development in this branch of tort law 
has been the recognition of an infant plaintiffs cause of action for negligence 
that occurred prior to conception, and later resulted in injury to the child.6 
This Note will address the theoretical issues raised by this new concept.

6. See Bergstreser v. Mitchell, 577 F.2d 22, 26 (8th Cir. 1978) (infant states cause of action under 
Missouri law when he alleges premature birth and resultant injuries were due to negligently performed 
caesarean section on his mother during prior pregnancy); Jorgensen v. Meade Johnson Labs., Inc., 483 
F.2d 237, 239-40 (10th Cir. 1973) (Oklahoma law recognizes cause of action for infant who alleges Down's 
Syndrome—commonly known as mongolism—was due to damage to mother’s chromosomes caused by 
defective oral contraceptives); Renslow v. Mennonite Hosp., 67 Ill. 2d 348, 359, 367 N.E.2d 1240, 1256 
(1977) (cause of action exists when sensitization of mother’s Rh-negative blood by transfusion of Rh- 
positive blood eight years prior to conception allegedly caused child permanent brain and organ damage). 
But see Becker v. Schwartz, 46 N.Y.2d 401, 412, 386 N.E.2d 807, 812 (1978) (dismissal of “wrongful life” 
suit for failure to state cause of action; congenitally-diseased infant claimed negligent medical advice to 
parent induced conception of child likely to suffer disease).

7. The existence of such a right, or interest, is assumed. Because the concept involved is so abstract 
authority indicating the source of such an interest is elusive. One could argue that “the right of every child 
to be physically, mentally and emotionally 'well-born' is fundamental to human dignity.” J. Pritchard & 
P. McDonald, William's Obstetrics 8 (15th ed. 1976). Several courts have also taken this view, albeit 
in dicta. See note 4 supra and accompanying text.

8. See Roe v. Wade, 410 U.S. 1 13 (1973) (woman has right to abort during first trimester; thereafter 
right qualified by various state interests), discussed at notes 147-51 infra and accompanying text.

9. W. Prosser, Handbook of the Law of Torts § 55, at 335 & n. 14 (4th ed. 1971) (cites cases for

The operative premise of this Note, which evolves from the fundamental 
justice argument, is that everyone has the right to be born with a sound mind 
and body, unimpaired by defects resulting from another’s negligence, no 
matter when that negligence occurred. An individual born with physical or 
mental injuries caused by the negligence of another should have a cause of 
action to recover damages. Recognition of this right,7 however, poses a 
number of difficult problems. Because the right is defined in such an 
expansive fashion, it is necessary to determine those circumstances that would 
result in parental liability for prenatal or preconception negligence. Addi
tionally, recognition of the tort of preconception negligence must be recon
ciled with a woman’s limited constitutional right to abort.8

This Note will initially examine the evolution of the prenatal and precon
ception negligence actions and will demonstrate the conceptual inadequacies 
of the reasons given for the refusal to recognize the claims. Because both 
claims involve essentially the same interest—that of the child in being born in 
a healthy state—it is necessary to understand the evolution of prenatal 
negligence actions in order to understand the preconception cause of action. 
Such an understanding will also clarify the conceptual problems that must be 
accomodated in developing a model that can be usefully applied to the types 
of problems posed above. Finally, a model for the preconception negligence 
cause of action will be outlined and applied in various contexts in which the 
interests of the fetus and mother would appear to conflict.

Evolution of the Tort of Prenatal Negligence

CLAIM GENERALLY NOT RECOGNIZED BEFORE 1946

Prior to 1946, courts usually denied recognition of an infant plaintiffs 
cause of action for injuries stemming from prenatal negligence.9 In two suits 
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allowing recovery, the distinguishing feature was the existence of a statute.* 10 
The courts interpreted the statutes to mean that a fetus should be considered 
as if already born in order to protect its interests, including the right to 
compensation for personal injuries.11 This legal fiction had existed at common 
law as a means of protecting property interests12 but had not been extended to 
tort claims. As will be demonstrated, the major occurrence in the develop
ment of the prenatal negligence claim was the eventual abandonment of this 
fiction in favor of recognizing that a fetus can be the foreseeable victim of an 
unreasonable act.13

the following principle: Because prenatal negligence claims were not allowed, a fortiori, infant wrongful 
death claims stemming from prenatal negligence were not allowed); see, e.g.. Allaire v. St. Luke’s Hosp., 
184 Ill. 359, 368, 56 N.E. 638, 640 (1900) (pregnant woman injured in negligently-operated elevator gave 
birth to deformed child; claim on behalf of child dismissed on ground that fetus was not independent entity 
at time of injury); Dietrich v. Northampton, 138 Mass. 14. 17 (1884) (woman five-months pregnant slipped 
on defective roadway and immediately went into labor; claim on behalf of child who survived birth 10 to 15 
minutes dismissed because child not a “person” as defined in state wrongful death statute); Drobner v. 
Peters, 232 N.Y. 220, 224, 133 N.E. 567, 568 (1921) (pregnant woman fell into uncovered coalhole; injured 
child born 11 days later may not maintain action); cf. Lipps v. Milwaukee Elec. Ry. & Light Co., 164 Wis. 
272, 276, 159 N.W. 916, 917 (1916) (woman five-months pregnant when injured in streetcar accident gave 
birth to epileptic child; denial of cause of action limited to complaints alleging child nonviable at time of 
injury).

10. See Scott v. McPheeters, 33 Cal. App. 2d 629, 630, 92 P.2d 678, 679, aff d per curiam. 93 P.2d 562 
(Cal. 1939) (decision based on Cal. Civ. Code § 29 (West 1941): “A child conceived but not yet born is to 
be deemed an existing person, so far as may be necessary for its interests in the event of its subsequent birth 
. . . .”); Cooper v. Blanck, 39 So. 2d 352, 357 (La. Ct. App. 1923) (decision based on La. Civ. Code Ann. 
art. 954 (West 1950): “The child in its mother's womb is considered as born for all purposes of its own 
interest; it takes all successions opened in its favor since its conception, provided it be capable of succeeding 
at the moment of its birth.”).

11. See Scott v. McPheeters, 33 Cal. App. 2d 629, 632-33, 92 P.2d 678, 680, aff d per curiam, 93 P.2d 
562 (Cal. 1939) (relevant statute deemed "diametrically opposed” to common law theory that child may 
not bring action); Cooper v. Blanck, 39 So. 2d 352, 358 (La. Ct. App. 1923) (statute contemplates that 
viable fetus is to be regarded as a child for purposes of maintaining action).

12. 1 W. Blackstone, Commentaries *129, quoted in Kine v. Zuckerman, 4 Pa. D. & C. 227, 227-28 
(Philadelphia County Ct. 1924); See Piper v. Hoard, 107 N.Y. 73, 81-82, 13 N.E. 626, 632 (1887) (equitable 
relief granted plaintiff to restore legacy fraudulently appropriated prior to plaintiffs conception).

13. See Kine v. Zuckerman, 4 Pa. D. & C. 227, 230 (Philadelphia County Ct. 1924) (pregnant woman 
injured in automobile accident; child born with deformity allowed to recover for prenatal negligence). The 
court proceeded upon a strict causation theory, reasoning that although the fetus should be treated as if 
born, as far as necessary to protect its interests, id. at 227-28, consideration of the fetus' legal standing at 
the time of injury was unnecessary if a causal connection existed between the negligent act and the harm. 
Id. at 230. Kine v. Zuckerman was overruled sub silentio by Berlin v. J.C. Penney Co., 339 Pa. 547, 549, 16 
A.2d 28, 28 (1940) (no recovery permitted to infant for prenatal injury; fetus deemed part of mother, so any 
cognizable claim had to be stated by her).

14. 138 Mass. 14 (1884).

In dismissing prenatal negligence claims, the courts that first considered 
the question relied on two distinct rationales. Primarily, courts reasoned that 
a defendant could owe no duty to a person not yet in existence at the time of 
the defendant’s negligent conduct. Additionally, the barrier of proving that 
the defendant actually caused the harm was felt to be insurmountable, 
because of the then-limited body of knowledge concerning fetal development. 
Judges feared that recognition of these claims might lead to the filing of 
fictitious suits, brought solely for nuisance value.

No duty. The first recorded case to consider the issue of prenatal 
negligence was Dietrich v. Northampton,14 decided in 1884 by the Mas
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sachusetts Supreme Judicial Court. In an opinion written by Oliver Wendell 
Holmes, the court adopted a “no-duty” rationale and held that an infant who 
survived its premature birth for ten to fifteen minutes after its mother slipped 
and fell on a defective highway15 was not a “person” within the meaning of 
the state wrongful death statute; thus an action brought in its name against 
the town could not be maintained.16 Holmes took the position that a fetus is a 
part of its mother until actually born and that any fetal damage is therefore an 
injury to the mother for which she alone may recover.17 Because the fetus was 
not a distinct entity, whatever duty the town had to maintain its roads in a 
safe condition was owed only to the mother and not to the fetus. Although 
Holmes alluded to the difficulty-of-proof rationale as a basis for dismissal,18 
he ultimately considered it unnecessary to resolve the “question of remoteness 
[of causation]”19 because of his resolution of the duty issue.20

15. The mother was four- to five-months pregnant at the time of the accident. Id. at 14-15.
16. Id. at 17.
17. Id.
18. Id. at 15, 16.
19. Id. at 17.
20. An alternative route to the “no-duty" conclusion was to find no contractual relation between the 

tortfeasors and the infant plaintiff. Two suits involving common carriers were decided on this basis. In 
Nugent v. Brooklyn Heights Ry., 154 A.D. 667, 672-73, 139 N.Y.S. 367, 371 (1913), and Walker v. Great 
N. Ry. of Ireland, 28 L.R. Ir. 69, 78 (Q.B. 1891), the fetus was deemed to be only a part of its pregnant 
mother and not a distinct entity. Therefore, it was not a passenger to whom the carrier owed a duty.

21. See Smith v. Brennan, 31 N.J. 353, 362-63, 157 A.2d 497, 502 (1960) (medical science treats fetus as 
distinct); Kine v. Zuckerman, 4 Pa. D. & C. 227, 228 (Philadelphia County Ct. 1924) (same). See generally 
B. Maloy, Legal Anatomy and Surgery 738-45 (2d ed. 1955) (describing independent development 
of fetus).

22. See note 12 supra.
23. 1 W. Blackstone, Commentaries *130, cited in Kine v. Zuckerman, 4 Pa. D.& C. 227, 230 

(Philadelphia County Ct. 1924).
24. 28 L.R. Ir. 69 (Q.B. 1891).

In light of the less-advanced state of obstetrical knowledge existing when 
Dietrich was decided, the lack-of-duty rationale may have made sense when 
originally stated. It may have been impossible in 1884 forjudges to imagine a 
fetus as anything but a temporary part of its mother. But from its inception, 
the lack-of-duty rationale was in direct opposition to medical science, which 
considered the fetus to be a distinct entity from the moment of conception.21

Medical science aside, this lack-of-duty rationale was inconsistent with the 
common law precedent that considered a fetus to be already born whenever 
that fiction was in aid of a property interest.22 Furthermore, the common law 
sought to protect the fetus by treating the battering of a pregnant woman that 
resulted in a stillbirth as a serious offense, sometimes amounting to man
slaughter.23 It seems inconsistent to aver that killing an unborn child is a 
wrong against society, and at the same time deny the child who survives a 
prenatal injury the opportunity to secure compensation.

Difficulty of proof. The second commonly cited rationale for denying
recognition of prenatal negligence claims was that the difficulty of proving a 
causal connection between the negligence and the alleged harm might lead to 
a flood of fictitious claims. The problem of proof was first explicitly stated, 
although not relied upon as the rationale for dismissal, in Walker v. Great 
Northern Railway of Ireland.24 The infant plaintiff in Walker sought to 
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recover for injuries allegedly incurred while it was still a fetus, when its 
pregnant mother was a passenger in a negligently driven railway carriage.25 
The court dismissed the claim because no contractual relation, and hence no 
duty, could be found to exist between the common carrier defendant and the 
infant plaintiff.26 Notwithstanding the holding of the court, the case became 
known for the fears and conclusion concerning prenatal negligence claims 
that Justice O’Brien expressed in his concurring opinion:

25. Id. at 70.
26. Id. at 78.
27. Id. at 81-82 (O'Brien, J., concurring).
28. See, e.g., Stanford v. St. Louis-San Francisco Ry., 214 Ala. 611, 612, 108 So. 566, 566 (1926) 

(pregnant woman injured while alighting from train delivered premature, injured infant who died several 
days later; claim dismissed); Bliss v. Passanesi, 326 Mass. 461, 463, 95 N.E.2d 206, 207 (1950) (wrongful 
death action brought on behalf of child injured while a viable fetus dismissed, citing Dietrich); Magnolia 
Coca-Cola Bottling Co. v. Jordan, 124 Tex. 347, 360, 78 S.W.2d 944, 950 (1935) (pregnant woman injured 
in automobile accident gave premature birth to twins, one of whom was severely bruised and died within 
three weeks; claim dismissed).

29. See Damasiewicz v. Gorsuch, 197 Md. 417, 437, 79 A.2d 550, 559 (1951) (detection and elimination 
of false contentions present no novel difficulty for judicial bodies; modern medical knowledge will 
eliminate much of the difficulty).

30. Woods v. Lancet, 303 N.Y. 349, 356, 102 N.E.2d 691, 695 (1951).
31. Smith v. Brennan, 31 N.J. 353, 365, 157 A.2d 497, 503 (1960).
32. See generally 2 F. Harper & F. James, The Law of Torts § 18.3 (1956).

[T]here are instances in the law where rules of right are founded 
upon the inherent and inevitable difficulty or impossibility of proof. 
And it is easy to see on what a boundless sea of speculation in 
evidence this new idea would launch us. What a field would be 
opened to extravagance of testimony, already great enough—if 
Science could carry her lamp . . . into the unseen laboratory of 
nature—could profess to reveal the causes and things that are 
hidden there—could trace a hair-lip [sic] to nervous shock, or a 
bunch of grapes on the face to the fright .... There may be a 
question of evidence . . . but the law may see such danger in that 
evidence, may have such a suspicion of human ignorance and 
presumption, that it will not allow any question of evidence to be 
entered into at all.27

Some courts relied indiscriminately upon the difficulty-of-proof rationale 
stated in Walker to dismiss claims of prenatal negligence. These courts 
justified dismissal on the grounds that the need to prevent possible abuses of 
the legal system necessitated denial of relief even though the instant claim was 
apparently meritorious.28 The difficulty-of-proof argument, however, was a 
specious rationale for dismissing prenatal negligence suits. The threat of 
fictitious suits is no greater for prenatal than for any other negligence claim; 
the danger is one that all courts have faced in various contexts.29 Moreover, 
the questions of causation and foreseeability are no different in kind from the 
issues raised in every negligence suit.30 Although it may be difficult for a 
plaintiff to prove a claim that rests on a novel theory of causation, the 
problem of evidentiary sufficiency should not act as a barrier to recognition of 
the claim.31 Fictitious suits are best forestalled by stringent enforcement of the 
rules of evidence and civil procedure, not by barring a class of claims that 
might present an opportunity for fraudulent suits.32
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Other rationales. Although the absence of a duty and the difficulty of
proving causation were the major reasons cited for dismissal of prenatal 
negligence claims, courts offered other justifications. In particular, deference 
was commonly given either to the doctrine of stare decisis33 or to the 
authority of the legislature.34

33. See, e.g., Stanford v. St. Louis-San Francisco Ry., 214 Ala. 611,612, 108 So. 566, 566 (1926); Bliss v. 
Passanesi, 326 Mass. 461, 463, 95 N.E.2d 206, 207 (1950); Newman v. City of Detroit, 281 Mich. 60, 63, 
274 N.W. 710, 711 (1937); Drobner v. Peters, 232 N.Y. 220, 223-24, 133 N.E. 567, 568 (1921); Berlin v. 
J.C. Penney Co., 339 Pa. 547, 548, 16 A.2d 28, 28 (1940); Magnolia Coca-Cola Bottling Co. v. Jordan, 124 
Tex. 347, 359-60, 78 S.W.2d 944, 949-50 (1935); Lipps v. Milwaukee Elec. Ry. & Light Co., 164 Wis. 272, 
275-76, 159 N.W. 916, 917(1916).

34. See, e.g., Allaire v. St. Luke’s Hosp., 184 Ill. 359, 367-68, 56 N.E. 638, 640 (1900); Newman v. City 
of Detroit, 281 Mich. 60, 63, 274 N.W. 710, 711 (1937); Stemmer v. Kline, 128 N.J.L. 455, 456, 26 A.2d 
489, 489 (1942); Berlin v. J.C. Penney Co., 339 Pa. 547, 549, 16 A.2d 28, 28 (1940); Gorman v. Budlong, 23 
R.I. 169, 177, 49 A. 704, 707 (1901).

35. See, e.g., Sears, Roebuck & Co. v. San Diego Dist. Council of Carpenters, 436 U.S. 180, 216 (1978) 
(Brennan, J., dissenting) (test established by Court has provided stability and predictability to a complex 
area of the law); International Ass'n of Machinists & Aerospace Workers v. Wisconsin Employment 
Relations Comm'n, 427 U.S. 132, 154 (1976) (policy of stare decisis militates in favor of continuity and 
predictability in the law); Moragne v. States Marine Lines, Inc., 398 U.S. 375, 403 (1970) (courts should 
not lightly overrule past decisions because it is desirable that the law furnish a clear guide for the conduct 
of individuals).

36. Smith v. Brennan, 31 N.J. 353, 361, 157 A.2d 497, 501 (1960); cf. United States v. Louisiana, 394 
U.S. 11, 86 (1969) (Black, J., dissenting) (stare decisis less compelling when only small number of parties 
affected by governing legal rule).

37. Woods v. Lancet, 303 N.Y. 349, 354, 102 N.E.2d 691, 694 (1951); Reiter v. Grober, 173 Wis. 493, 
496-97, 181 N.W. 739, 740 (1921); cf. Renslow v. Mennonite Hosp., 67 Ill. 2d 348, 359, 367 N.E.2d 1250, 
1256 (1977) (liability for preconception negligence represents extension of duty to new class of plaintiffs; 
applied prospectively).

38. 138 Mass, at 15-16(1884).
39. See notes 10-11 supra.
40. See generally Wise, The Doctrine of Stare Decisis, 21 Wayne L. Rev. 1043, 1048 (1975).

Reliance on stare decisis as a mandate for dismissal of a new cause of action 
is a questionable stance. Presumably, the value of stare decisis is that it gives 
predictive power to those who consult the law.35 Therefore, the rule is 
properly applied in those instances, such as contractual or real property 
matters, when a reasonable person might be expected to consult legal 
authority before acting.36 Rigid application of stare decisis in negligence law, 
however, makes little sense. Surely no one is presumed, nor should be 
allowed, to rely on a prior decision of any court as an invitation to engage in 
negligent conduct.37 Furthermore, the lack of precedent for plaintiffs claim, 
noted by the Dietrich court,38 seems an absurd reason for dismissing a novel 
cause of action, for it uses the weight of the common law to deny the vitality 
and capacity for change that is its essence.

Deference to the legislature on the question of imposing liability for 
prenatal injury seems particularly unfounded because the operative rule of 
law was judge-made; it rested on Justice Holmes’ application in Dietrich of 
what were felt to be sound common law principles. Although the first two 
cases to recognize a cause of action for prenatal injury depended on judicial 
interpretation of existing state statutes,39 those cases were exceptions to the 
predominant method of analysis in this area. On balance, judges developed 
the law denying prenatal negligence claims. Because the judiciary has always 
been free to discard any precedent that is absurd or unjust,40 it was in no way 
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precluded from overturning the Dietrich line of cases.41 Inevitably, following a 
half-century and more of continuous and sometimes outraged criticism42 a 
rapid series of cases effected an abrupt reversal of the well-settled rule that an 
infant could not maintain an action for prenatal injuries.43

RECOGNITION OF PRENATAL TORT CLAIMS

Bonbrest v. Kotz44 is the celebrated case that began the reversal of the 
Dietrich doctrine in 1946. In Bonbrest, the infant plaintiff alleged that it was 
injured before birth, when the attending physician negligently removed it 
from the womb.45 It is significant that the injury was incurred directly rather 
than transmitted to the fetus through the mother’s receipt of a severe trauma. 
The Bonbrest court noted the distinction,46 but did not limit liability to direct 
injuries. The court held that an infant, if born alive, has a cause of action for 
injuries incurred while it was a viable fetus.47 The court emphasized the 
viability48 of the fetus in order to distinguish this case from Dietrich. If the 
fetus was capable of living outside the womb when it was injured, Holmes’ 
conclusion that the unborn child was a part of the mother49 had to be 
modified, and the fetus treated as a distinct entity for the purposes of 
negligence law.50

41. See Smith v. Brennan, 31 N.J. 353, 361-62, 157 A.2d 497, 501 (1960) (in absence of legislative 
decision to act, judge is free to reexamine judge-made rule of nonliability for pretrial injury); Woods v. 
Lancet, 303 N.Y. 349, 355-56, 102 N.E.2d 691, 694-95 (1951) (refusal to reconsider unsatisfactory court- 
made rule would be abdication of judicial function); Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 
114, 128, 87 N.E.2d 334, 340 (1949) (no legislative action required to authorize recovery for personal 
injuries caused by negligence of another). But see Woods v. Lancet, 303 N.Y. 349, 357, 102 N.E.2d 691, 
695-96 (1951) (Lewis, J., dissenting) (legislative action preferable to determine appropriate measures, such 
as time limitations for suits, to avoid possible abuses resulting from difficulty of proving causation).

42. Articulate criticism of the denial of liability to the infant plaintiff began with the dissenting opinion 
of Justice Boggs in Allaire v. St. Luke’s Hosp., 184 Ill. 359, 368, 56 N.E. 638, 640 (1900). See, e.g., Kine v. 
Zuckerman, 4 Pa. D. & C. 227, 229-30 (Philadelphia County Ct. 1924); Del Tufo, Recovery for Prenatal 
Torts: Actions for Wrongful Death, 15 Rut. L. Rev. 61, 62-68 (1960); Gordon, supra note 5, at 583-86; 
Muse & Spinella, Right of Infant to Recover for Prenatal Injury, 36 Va. L. Rev. 611, 622-24 (1950); 
Winfield, The Unborn Child, U. Toronto L.J. 278, 293 (1942).

43. W. Prosser, Handbook of the Law of Torts § 55, at 336 (4th ed. 1971). Prosser states that the 
departure from the Dietrich line of cases was, at that time, the most abrupt reversal of a well-settled rule in 
the history of the law of torts. Id. See generally Del Tufo, supra note 42, at 62-63 n.6 (citing cases reversing 
earlier precedents).

44. 65 F. Supp. 138 (D.D.C. 1946).
45. Id. at 139.
46. Id. at 140.
47. Id. at 142. The court consistently referred to the plaintiff as a viable “child” at the time of the injury. 

Id. at 139, 140. By avoiding the use of the word fetus, the court apparently sought to minimize its departure 
from Dietrich.

48. Viability is defined as the capability of a newborn child to live independently of its mother Black’s 
Law Dictionary 1737 (4th ed. 1968).

49. Dietrich v. Northampton, 138 Mass. 14, 17 (1884).
50. 65 F. Supp. at 140. The court was circumspect in distinguishing Holmes’s Dietrich opinion. The 

court, however, did pose a series of rhetorical questions referring to the recognition of a fetus as a separate 
entity for purposes of criminal and property law. By these questions, the court obviously intended to make 
plain its belief that the fetus should be regarded as a human being, in order to preserve legal rights from the 
moment of conception. Id. at 140-41. Also, in a bizarre analogy, the court attempted to show that a viable 
fetus was clearly distinct from its mother. The court noted that because Chang and Eng, the celebrated
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Bonbrest focused on establishing the existence of a duty to a fetus—the 
major obstacle to be overcome in recognizing prenatal negligence claims. The 
threat of fictitious suits and difficulty of proof were dismissed in one 
sentence.* 51 The court noted that such concerns should affect only the 
implementation of a right and should not be permitted to deny its existence 
altogether.52 Bonbrest is a watershed in the evolution of this tort. All 
American jurisdictions that subsequently considered the question have 
followed Bonbrest and recognized the claim of a surviving infant for injuries 
suffered while a viable fetus.53 Many of these courts additionally stated that 
recovery would be limited to injuries to a viable fetus.54

nineteenth century Siamese twins, were considered to be distinct persons even though irrevocably joined at 
the waist, then a viable fetus, which possessed its own circulatory, vascular, and excretory systems and 
would soon achieve parturition, must surely be considered an entity with standing in a court of law. Id. at 
141 & n.13.

51. Id. at 142-43.
52. Id.
53. The pre-1971 cases are catalogued in Womack v. Buchhorn, 384 Mich. 718, 721-22 & nn. 4-6, 187 

N.W.2d 218, 220-21 & nn. 4-6 (1971). More recently Alabama became the 29th jurisdiction to overrule a 
pre-Bonbrest decision, and allow recovery for prenatal injury incurred by a viable fetus that was later born 
alive. Huskey v. Smith, 289 Ala. 52, 265 So. 2d 596 (1972), overruling Stanford v. St. Louis-San Francisco 
Ry., 214 Ala. 611, 108 So. 566 (1926). Two federal district courts and two state courts, in cases of first 
impression, also allowed recovery. Panagopoulous v. Martin, 295 F. Supp. 220 (S.D.W. Va. 1969); Wendt 
v. Lillo, 182 F. Supp. 56 (N.D. Iowa 1960); Day v. Nationwide Mut. Ins. Co., 328 So. 2d 560 (Fla. Dist. Ct. 
App. 1976); Evans v. Olson, 550 P 2d 924 (Okla. 1976). Another jurisdiction has indicated that it would 
recognize such a claim if properly pleaded, Puhi v. Milwaukee Auto. Ins. Co., 8 Wis. 2d 343, 356, 99 
N.W.2d 163, 170 (1959), bringing the number of jurisdictions recognizing the claim to 34. The question has 
not yet arisen in a reported case in the other 17 American jurisdictions.

54. Tucker v. Howard L. Carmichael & Sons, 208 Ga. 201, 205, 65 S.E.2d 909, 911 (1951) (dictum); 
Amann v. Faidy, 415 Ill. 422, 432, 114 N.E.2d 412, 417-18 (1953) (same); Woods v. Lancet, 303 N.Y. 349, 
356-57, 102 N.E.2d 691, 695 (1951) (same); Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 128, 
87 N.E.2d 334, 340 (1949) (same).

55. See notes 65-68 infra and accompanying text.
56. 184 Ill. 359, 56 N.E. 638 (1900).
57. Id. at 370, 56 N.E. at 641 (Boggs, J., dissenting).
58. Id. at 372-73, 56 N.E. at 642 (Boggs, J., dissenting).
59. Id. at 370, 56 N.E. at 641 (Boggs, J., dissenting).
60. Lipps v. Milwaukee Elec. Ry. & Light Co., 164 Wis. 272, 276, 159 N.W. 916, 917(1916). The court 

virtually conceded that it would have recognized the infant’s cause of action had it been viable when the 
injury occurred. Denial of recovery was based on the Dietrich rationale: the fetus was merely a part of its 
mother at the time of the tort. Id.

Viability as a prerequisite. The fixation on viability had no utilitarian
value,55 so it is interesting to speculate on why courts viewed viability as a 
prerequisite to recovery. Justice Boggs, whose dissent in Allaire v. St. Luke's 
Hospital56 was influential in the eventual reversal of the Dietrich rule, was the 
first to seize upon the concept of viability.57 In an apparent effort to 
distinguish Dietrich without flatly contradicting Holmes, Boggs seems to have 
interpreted Dietrich as holding that there is no duty of care to a fetus that 
could not be viewed as an independent entity.58 By focusing on the viable 
fetus, Boggs had a plaintiff that was, or could be, a demonstrably independent 
entity59 that could be the victim of foreseeable harm created by a tortfeasor. 
The Wisconsin Supreme Court, endorsing Boggs’ dissent, denied recovery to 
an infant that, although later born alive, was not yet viable at the time of 
injury.60 Boggs’ approach, while having a certain logical appeal, remains an 
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example of an attempt to circumvent precedent rather than formulate an 
independent rule.

Because of the manner in which Holmes cast the issue in Dietrich, and in 
which Boggs responded in Allaire, the Bonbrest court and its successors felt 
constrained to focus on viability. This preoccupation with viability was 
unfortunate because that standard is arbitrary, irrelevant, and unworkable.

Insistence on viability at the time of injury arbitrarily blocked certain 
plaintiffs’ access to the courts. The degree of fetal development at the time of 
injury has no bearing on whether the plaintiff was an entity to whom the 
alleged tortfeasor owed a duty. Viability merely indicates a developmental 
stage when the fetus has the potential to exist independently of the mother. 
From the moment of conception, the fetus develops within the mother rather 
than as a part of her that later splits away.61 If the tortfeasor had engaged in 
conduct that created an unacceptable risk of harm for the fetus, it should 
make no difference how well developed the fetus was at the time of injury; the 
existence of the fetus is all that matters. A more important consideration than 
the state of fetal development should have been the foreseeability of harm. 
This topic has rarely been discussed in the reported cases. One can only infer 
that it has even been considered by reading the opinions that stress the 
difficulty of proving causation as a rationale for dismissal of prenatal 
negligence claims.62

61. Puhi v. Milwaukee Auto. Ins. Co., 8 Wis. 2d 343, 356, 99 N.W.2d 163, 170 (1959).
62. See note 28 supra and accompanying text.
63. See Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504, 505-06, 93 S.E.2d 727, 729 (1956) 

(Duckworth, C.J., concurring) (criticizing, on grounds of practicality, majority’s elimination of viability 
test); Lipps v. Milwaukee Elec. Ry. & Light Co., 164 Wis. 272, 276, 159 N.W. 916, 917 (1916) (court 
denied recovery, noting that law has to be practical). Although Lipps has not been specifically overruled, 
the Wisconsin Supreme Court has indicated that it will not follow its reasoning. An infant plaintiffs claim 
of prenatal negligence will be recognized without regard to fetal development at the time of injury. Puhi v. 
Milwaukee Auto. Ins. Co., 8 Wis. 2d 343, 356, 99 N.W.2d 163, 170 (1959).

64. 4B L. Gordy & R. Gray, Attorney’s Textbook of Medicine 1] 311.52(1) (3d ed. 1950 & Supp. 
1972); Note, The Impact of Medical Knowledge on the Law Relating to Prenatal Injuries, supra note 5, at 
563 & n.60.

Even if one viewed the difficulty of proving causation as a rational basis for 
dismissing prenatal negligence claims, however, imposition of a viability 
standard would still be senseless. Viability is irrelevant to the proof of 
causation. In every case of prenatal negligence the plaintiffs ability to meet its 
burden of proof will vary depending on the existing body of medical 
knowledge and the particular facts of the case. But the plaintiffs ability to 
prove its case does not depend on the stage of fetal development that it had 
achieved at the time of injury. Nonetheless, some courts apparently took the 
position that the greater difficulty of proof in cases of nonviability supports 
the denial of any recovery.63 This position is not only illogical but acutely 
unjust as well. There is substantial medical authority indicating that congeni
tal structural defects caused by environmental factors can be sustained by the 
fetus only during the earliest stages of the previable period.64 Therefore, 
refusing to allow an action by the infant for injury incurred before viability 
might have acted to bar some of the most meritorious claims.

In a practical sense, the most urgent reason for doing away with the 
viability standard is that it is unworkable. It is an unworkable standard 
because it involves a relatively abstract concept. The exact moment when 
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viability occurs for a particular fetus cannot be medically determined.65 It 
would be impossible in some cases to know with certainty whether or not an 
infant had been viable at the moment it was injured.66 In borderline cases, the 
only way to know whether the fetus was viable at the the time of injury would 
be if it had been born immediately afterward. Courts would thus be forced in 
these instances to make speculative decisions that would determine the 
plaintiffs ability to establish a cause of action. Moreover, even in apparently 
clear-cut cases, the determination of viability may be a task beyond the ability 
of the court. Viability depends on a myriad of factors, including the general 
state of fetal and maternal health, the relative degree of fetal development, 
and the availability of life-sustaining equipment and techniques.67 The last 
factor raises the disturbing question of whether it is just to base the legal 
status of a fetus on the technical sophistication of the local medical 
community.

65. Zepeda v. Zepeda, 41 Ill. App. 2d 240, 249, 190 N.E.2d 849, 853 (1963) (dictum), cert, denied, 379 
U.S. 945 (1964). Part of the problem stems from the difficulty in determining the exact moment of 
conception. As much as a four-week margin of error is not uncommon. 4B L. Gordy & R. Gray supra 
note 64, at f 311.21.

66. Smith v. Brennan, 31 N.J. 353, 367, 157 A.2d 497, 504 (1960).
67. 4B L. Gordy & R. Gray, supra note 64, at (j 311.00; Note, supra note 64, at 564; 18 S.D. L. Rev. 

204, 215-16 (1973). One commentator suggests that race is also a factor. G. Griesz, Abortion: The 
Myths, The Realities, and The Arguments 33 (1970).

It is interesting to note that in medical terminology fetuses are generally classified by weight rather than 
on the basis of the viable/nonviable distinction. A child weighing 400-999 grams at birth is termed 
“immature” and usually will not survive birth; a child weighing 1000-2500 grams is described as 
"premature" and is capable of surviving birth. A. Montagu, Prenatal Influences 398-99 (1962), 
cited in Note, The Impact of Medical Knowledge on the Law Relating to Prenatal Injuries, supra note 5, at 
556 n.17. See also B. Maloy, supra note 21, at 757.

68. Smith v. Brennan, 31 N.J. 353, 367, 157 A.2d 497, 504 (1960).
69. See Porter v. Lassiter, 91 Ga. App. 712, 716, 87 S.E.2d 100, 103 (1955) (four and one-half month 

fetus was miscarried three months after automobile accident involving mother; suit for feticide could be 
maintained as long as fetus was "quick” prior to death); Damasiewicz v. Gorsuch, 197 Md. 417, 438, 79 
A.2d 550, 579 (1951) (plaintiff born blind following automobile accident involving pregnant mother 
entitled to recover for negligent injury; fetus had stirred in womb prior to injury); cf. West v. McCoy, 233 
S.C. 369, 375, 105 S.E.2d 88, 91 (1958) (court denied wrongful death recovery on behalf of “quick” fetus 
that was stillborn, leaving open the possibility that infant born alive would have a cause of action).

70. Quickening may occur initially at any time from the 16th to the 20th week of gestation. 4B L.

In addition to the factors described above, the most forceful objection to 
the viability standard—or any other arbitrary prerequisite to the bringing of 
such an action—is that the results of the tortfeasor’s conduct are precisely the 
same regardless of the fetus’ developmental status at the time of injury. The 
infant plaintiff still suffers a harm and therefore should be given an 
opportunity to secure compensation whether or not it was viable at the time of 
injury.68

Liability expanded beyond the viable fetus. Once the new model of
liability had been established, a limited number of jurisdictions moved one 
step beyond the viability standard of Bonbrest, explicitly stating that evidence 
of “quickness,” or fetal stirring in the womb, would suffice for a finding that 
the fetus was a distinct entity capable of bringing a cause of action.69 
Although this development was helpful to fortuitous individual plaintiffs, 
imposition of a “quickness” standard is subject to the same criticisms as the 
viability requirement.70
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The most forceful argument against the quickness rule flows from a belief 
in fundamental justice. If every child has the right to be born unhampered by 
mental or physical defects caused by another’s negligence, then the courts 
should not insist that arbitrary developmental standards be met before an 
action will lie. The fetus’ susceptibility to injury does not depend on quickness 
or viability; the stage of development limits only the specific types of injury 
that may be incurred.71

Gordy & R. Gray, supra note 64, at 11 311.20.
71. Id. at 1) 311.
72. Generally speaking, the courts have been much more reluctant to recognize wrongful death claims 

brought on behalf of a stillborn fetus than those brought by an infant for prenatal injuries. See generally 
Note, Recovery for Prenatal Injury and the Wrongful Death of a Stillborn Fetus, supra note 5, at 89-101; 21 
Vill. L. Rev. 994, 997-98 (1976). Therefore, when a court has addressed the issue only in a wrongful death 
cause of action and recognized the claim, it has been assumed that a prenatal-injury claim would have been 
recognized with no greater restrictions imposed upon the plaintiff.

See Wolfe v. Isbell, 291 Ala. 327, 280 So. 2d 758 (1973); Simon v. Mullin, 34 Conn. Supp. 139, 380 A.2d 
1353 (1977); Day v. Nationwide Mut. Ins. Co., 328 So. 2d 560 (Fla. Dist. Ct. App. 1976); Hornbuckle v. 
Plantation Pipe Line Co., 212 Ga. 504, 93 S.E.2d 727 (1956); Daley v. Meier, 33 Ill. App. 2d 218, 178 
N.E.2d 691 (1961); Torigian v. Watertown News Co., 352 Mass. 446, 225 N.E.2d 926 (1967); Womack v. 
Buchhorn, 384 Mich. 718, 187 N.W.2d 218 (1971); Bennett v. Hymers, 101 N.H. 483, 147 A.2d 108 (1958); 
Smith v. Brennan, 31 N.J. 353, 157 A.2d 497 (1960); Kelly v. Gregory, 282 A.D. 542, 125 N.Y.S.2d 696 
(1953); Sinkler v. Kneale, 401 Pa. 267, 164 A.2d 93 (1960); Sylvia v. Gobeille, 101 R.I. 76, 220 A.2d 222 
(1966); Delgado v. Yandell, 468 S.W.2d 475 (Tex. Ct. App.), affd per curiam. 471 S.W.2d 569 (1971); Puhi 
v. Milwaukee Auto. Ins. Co., 8 Wis. 2d 343, 99 N.W.2d 163 (1959).

73. Panagopoulous v. Martin, 295 F. Supp. 220 (S.D.W. Va. 1969); Wendt v. Lillo, 182 F. Supp. 56 
(N.D. Iowa 1960); Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678, aff d per curiam, 93 P.2d 562 
(Cal. 1939); Worgan v. Greggo & Ferrara, Inc., 50 Del. 258, 128 A.2d 557 (Super. Ct. 1958); Hale v. 
Manion, 189 Kan. 143, 368 P.2d 1 (1962); Mitchell v. Couch, 285 S.W.2d 901 (Ky. 1955); Cooper v. 
Blanck, 39 So. 2d 352 (La. Ct. App. 1923); Damasiewicz v. Gorsuch, 197 Md. 417, 79 A.2d 550 (1951); 
Verkennes v. Cormea, 229 Minn. 365, 38 N.W.2d 838 (1949); Rainey v. Horn, 221 Miss. 269, 72 So. 2d 434 
(1954); Steggall v. Morris, 363 Mo. 1224, 258 S.W.2d 577 (1953); White v. Yup, 85 Nev. 527, 458 P.2d 617 
(1969); Stetson v. Easterling, 274 N.C. 152, 161 S.E.2d 531 (1968); Williams v. Marion Rapid Transit, Inc., 
152 Ohio St. 114, 87 N.E.2d 334 (1949); Mallison v. Pomeroy, 205 Ore. 690, 291 P.2d 225 (1955); Hall v. 
Murphy, 236 S.C. 257, 113 S.E.2d 790 (1960); Shousha v. Matthews Drivurself Serv., Inc., 210 Tenn. 384, 
358 S.W.2d 471 (1962); Seattle-First Nat’l Bank v. Rankin, 59 Wash. 2d 288, 367 P.2d 835 (1962).

In Stetson the wrongful death action was dismissed on a pleading defect. Stetson v. Easterling, 274 N.C. 
at 156-57, 161 S.E.2d at 534. In all other cases, even though viability was included as a limiting test, the 
individual plaintiffs were held to have stated a cause of action for post-viability injuries.

74. See generally Gordon, supra note 5, at 588-90.

Perhaps the greatest testimony to the power of the fundamental justice 
rationale for allowing prenatal negligence claims is that nearly every court 
confronted with an appealing fact situation has recognized the infant 
plaintiffs cause of action even though the fetus was neither viable nor quick at 
the time of the tortious conduct. Thus, through 1978, fourteen jurisdictions 
had completely rejected any arbitrary developmental standard.72 Although 
eighteen states continue to adhere to the viability standard,73 many of these 
decisions are rather old and it is questionable whether they would be followed 
today in light of the trend in the opposite direction.

Those courts that have rejected the arbitrary time barriers have taken what 
may be characterized as a biological approach, emphasizing the separate, 
distinct nature of the fetus from the moment that it is conceived.74 This is a 
sound alternative to either the viability or quickness rule. It is responsive to 
the major concern of tort law—the provision of compensation to the victims 
of wrongful conduct. Moreover, this approach is commendable for its 
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consistency with medical thinking.75 It is undoubtedly only a matter of time 
until all jurisdictions embrace a similar approach and recognize a cause of 
action for prenatal negligence, without regard to the state of fetal develop
ment at the time of the wrongful conduct.

75. See note 21 supra.
76. 48 U. Colo. L. Rev. 621, 624 (1977).
77. Expansive as this notion of liability may seem, the inevitability of such a claim was implicitly 

recognized as long ago as 1924. See Kine v. Zuckerman. 4 Pa. D, & C. 227, 230 (Philadelphia County Ct. 
1924) (“The time which elapses between the negligent act which puts harmful forces in motion and the 
receipt of the injury by the person injured is of no consequence, except as it may have an evidential value in 
a dispute as to cause and effect”).

78. 483 F.2d 237 (10th Cir. 1973).
79. Morgan v. United States, 143 F. Supp. 580 (D.N.J. 1956), was the first reported case to address the 

issue. In that suit, an infant and its parents brought a claim against the United States under the Federal 
Tort Claims Act. The gravamen of the complaint was that blood of an improper type had been negligently 
transfused into the mother while she was a patient in a U.S. Army hospital in Pennsylvania. This 
transfusion, which allegedly caused the infant’s birth defects, occurred more than a year before the infant’s 
conception. The court dismissed the suit because Pennsylvania did not even recognize a prenatal negligence 
cause of action at that time. Id. at 584.

80. 483 F.2d at 238.
81. Id.
82. Id. The thrust of the negligence claim was that the package label should have informed the user that 

Development of the Preconception Negligence Claim

At least one commentator has suggested that the biological approach is of 
no aid to a claimant seeking relief from preconception negligence.76 This 
position is too narrow. It wrongly assumes that the only utility of the 
biological approach is its recognition that a fetus will develop into a self- 
sustaining organism as a result of processes uncontrolled by, and separate 
from, its mother. In fact, recognition of the inexorable nature of the biological 
processes that culminate in birth is crucial to the preconception negligence 
claim. Once it is accepted that every individual has the potential to contribute 
to the production of offspring, it should then be unassailable that any act of 
negligence impinging upon a person’s ability to reproduce a healthy child may 
also proximately cause harm to a foreseeable third party—the fetus. As a 
theoretical matter, the time when the negligence occurs is irrelevant. A 
prepubescent girl may be harmed by another’s negligence in a manner likely 
to diminish the probability that she will be able to produce healthy children. 
It was foreseeable when that girl was harmed that she would mature and 
attempt to have children. The tortfeasor should therefore be liable for any 
harm incurred by subsequently conceived children that is traceable to him.77 78

Jorgensen v. Meade Johnson Laboratories, Inc.™ was the first case in which 
a preconception negligence cause of action was recognized.79 The infant 
plaintiff in Jorgensen claimed that her downs syndrome condition (colloqui
ally known as mongolism) stemmed from chromosomal abnormalities in her 
mother that had resulted from the ingestion of the defendant company’s oral 
contraceptives.80 Because the mother conceived after she ceased taking the 
contraceptives,81 the negligence that allegedly occurred in the production and 
marketing of the contraceptives82 took place prior to the plaintiffs concep
tion.
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At an earlier stage of this diversity action, the United States District Court 
for the Western District of Oklahoma had granted the defendant’s motion to 
dismiss, reasoning that rights arising out of preconception negligence should 
only be created by the legislature.83 A portion of the pleading alleging that “a 
Mongoloid deformity was created within the . . . fetus . . . during the period 
of development prior to birth . . . [and that the] fetus . . . [was] exposed to 
the altered chromosome structure within the mother’s body . . . ,”84 lead the 
Tenth Circuit to hold that the motion to dismiss should be denied. By 
focusing on the quoted language, the court took the view that the pleading 
was not limited to effects or developments that occurred solely before 
conception.85 Because the Tenth Circuit was of the opinion that Oklahoma 
courts would have treated the plaintiffs claim as simply presenting questions 
of causation and proximate cause to be determined by medical proof,86 it 
reversed the lower court’s ruling.87

oral contraceptives potentially could alter chromosome structure. Id. at 239. Plaintiff also claimed that 
Meade Johnson was strictly liable in tort and was liable for breach of express and implied warranties. Id. at 
238-39.

83. Jorgensen v. Meade Johnson Labs., Inc., 336 F. Supp. 961, 962-63 (W.D. Okla. 1972).
84. 483 F.2d at 239.
85. Id.
86. Id. at 240.
87. Id. at 241.
88. Id.
89. 88 Misc. 2d 222, 387 N.Y.S.2d 204 (Sup. Ct. 1976), rev'd sub nom. Becker v. Schwartz, 46 N.Y.2d 

401, 386 N.E.2d 807 (1978).
90. Id. at 223, 387 N.Y.S.2d at 205.
91. Id. at 224-25, 387 N.Y.S.2d at 206-07.
92. Id. at 224, 387 N.Y.S.2d at 206.
93. Park v. Chessin, 60 A.D.2d 80, 83, 400 N.Y.S.2d 110, 111 (1977).

Although the Tenth Circuit achieved the preferable result, it followed a 
disquieting route in reaching its decision. After all, it is tautological for the 
court to note that the plaintiffs pleading did not limit itself to preconception 
events. In order to state a prima facie case of negligence, the plaintiff must 
allege that it suffered a harm because of the defendant’s conduct. Obviously, 
the harm stemming from prenatal negligence could not be incurred until the 
plaintiff had come into existence; thus the complaint necessarily refered to 
some postconception developments. The real issue in the case—whether the 
plaintiff had a right to be protected from negligence occurring prior to her 
conception—was studiously avoided by the court. Applying the same princi
ple relied on in Oklahoma products liability cases—that no wrong should go 
unremedied—the court simply assumed that an Oklahoma court would have 
treated this case as involving only an issue of causation.88 89 In sum, the Tenth 
Circuit seems to have confused the issue, and then used a strict liability 
rationale in order to permit the plaintiff to maintain a cause of action.

The issue of preconception negligence was next addressed in Park v. 
Chessin.39 The parents of Lara Park, as the administrators of her estate, 
claimed that as a result of defendant’s negligence Lara was wrongly conceived 
and born.90 The parents claimed that the defendant obstetrician was negligent 
in counselling and encouraging them to conceive again following the death, 
only five hours after birth, of their first-born child.91 The first-born child had 
died from polycystic disease,92 a fatal hereditary disease of a type that is 
highly likely to recur in any child born of the same parents.93 Defendant 
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negligently advised the parents to have more children and assured them that 
the first-born had not died of a hereditary disease, a statement in wanton 
disregard of known medical facts.94 Defendant’s conduct was particularly 
egregious because he had been the attending obstetrician at the first child’s 
birth95 and was thus in the best position to know the cause of that child’s 
death. Lara was subsequently conceived and born and died from polycystic 
kidneys at the age of two and one-half years.96

Park was a particularly novel and interesting case. The plaintiffs, as the 
administrators of Lara’s estate, were seeking relief for her “wrongful life.”97

94. Id. at 83, 400 N.Y.S.2d at 111.
95. Id., 400 N.Y.S.2d at 111.
96. 88 Misc. 2d at 224, 387 N.Y.S.2d at 206.
97. Id. at 223, 387 N.Y.S.2d at 205.
The term “wrongful life" encompasses three categories of cases. The first consists of actions brought by 

parents following negligent acts that result in the conception and birth of unplanned and unwanted, but 
normal and healthy, children. The situation most often arises in the case of a failed sterilization operation. 
Recovery by the parents is generally not allowed for three reasons: The benefit of a child's love and 
affection outweighs the alleged economic injury caused by defendant's negligence; parents should not be 
permitted to receive the benefits of parenthood while assigning the costs of raising a child to the defendant; 
and there is a fear that recognition of such a suit would lead to many fraudulent claims. See Rieck v. 
Medical Protective Co., 64 Wis. 2d 514, 515-16, 219 N.W.2d 242, 243, 245 (1974) (discusses public policy 
considerations relevant to imposition of liability); cf. Christensen v. Thornby, 192 Minn. 123, 123-24, 255 
N.W. 620, 621-22 (1934) (plaintiff denied recovery on deceit theory when vasectomy did not prevent 
conception); Shaheen v. Knight, 11 Pa. D. & C.2d 41,45-46 (Lycoming County Ct. 1957) (plaintiff sued on 
contract theory when vasectomy did not prevent conception; recovery denied). Contra Custodio v. Bauer, 
251 Cal. App. 2d 303, 323-24, 59 Cal. Rptr. 463, 476 (1967) (negligent removal of fallopian tubes; 
economic impact of personal injury and raising child should both be compensated); Troppi v. Scarf, 31 
Mich. App. 240, 244, 261-62, 187 N.W. 2d 51 1, 512-13, 521 (1971) (recovery allowed when druggist 
negligently filled prescription for oral contraceptives with tranquilizers); Ziemba v. Sternberg, 45 A.D.2d 
230, 231, 357 N.Y.S. 265, 267 (1974) (recovery allowed when doctor negligently failed to diagnose 
pregnancy early enough to allow safe abortion).

Courts allowing recovery have occasionally indicated that the defendant is entitled to offset the value of 
the benefits of parenthood against damages incurred. See Stiller v. Gratton, 55 Cal. App. 3d 698, 707-09, 
127 Cal. Rptr. 652, 657-59 (1976); Betancourt v. Gaylor, 136 N.J. Super. 69, 75, 344 A.2d 336, 339 (1975).

The second category of cases involves negligent acts leading to the birth of a child with physical or 
mental defects. Typical of these is a doctor’s failure to warn a prospective mother of a high risk of birth 
defect caused by the particular circumstances, such as a first-trimester contraction of rubella or a family 
history of genetic disease. The gravamen of the complaint is that had the parents been properly informed, 
they would not have conceived or they would have sought an abortion. Infant plaintiffs uniformly have not 
succeeded in these suits, because the courts feel unable to rationally compare defective existence with no 
existence and find the latter to be the preferrred state. Parent plaintiffs have not met with universal success 
either because courts felt that damages could not be truly ascertained. See , e.g., Gleitman v. Cosgrove, 49 
N.J. 22, 26, 28-29, 227 A.2d 689, 691-93 (1967) (rubella-related defects; recovery denied for both parents 
and child); Karlsons v. Guerinot, 57 A.D.2d 73, 75, 80, 394 N.Y.S.2d 933, 934, 938 (1977) (37-year-old 
woman was not informed of the risk that conception would produce child with Down's Syndrome; court 
denied child recovery, but allowed recovery by parents); Howard v. Lecher, 53 AD.2d 420, 422-24, 386 
N.Y.S.2d 460, 461-62 (1976), affd, 42 N.Y.2d 109, 366 N.E.2d 64, 39 N.Y.S.2d 363 (1977) (parents cannot 
recover for emotional distress suffered as a result of “wrongful life” of daughter with fatal genetic disease); 
Stewart v. Long Island College Hosp., 58 Misc. 2d 432, 433, 436, 296 N.Y.S.2d 41, 43, 46 (1968) (mother 
contracting rubella was not counseled to abort; child with birth defects denied recovery for wrongful life). 
Becker v. Schwartz, 46 N.Y.S.2d 401, 413 (1978), emphasized that Howard v. Lecher is controlling in 
denying recovery to parents for emotional distress caused by a child's wrongful life, thus overruling sub 
silentio Karlsons on this point.

A third category of wrongful life cases includes those brought by illegitimate children attempting to 
recover for the stigma of bastardy. Courts have consistently dismissed these suits because of the difficulty 
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In effect, their argument was that because Lara should never have been born, 
and would not have been conceived but for defendant’s negligent statements, 
her estate should be compensated by defendant for the harm she suffered 
during her life. Undoubtedly, the obstetrician’s grossly negligent response to 
the Parks’ specific inquiry,* 98 and his negligent reassurances that subsequently- 
born children would not be afflicted with polycystic disease,99 influenced the 
court in its decision to deny defendant’s motion to dismiss.100 The defendant 
doctor knew that the Parks were contemplating the conception of another 
child when he made his negligent statements. Consequently, the court held 
that Lara was a foreseeable plaintiff at the time that the statements were 
made.101 Thus, through her estate, Lara would be permitted to hold the 
defendant liable.102

of ascertaining damages and because of fear that a flood of litigation would follow recognition of such a 
claim. See, e.g., Pinkney v. Pinkney, 198 So. 2d 52, 53-54 (Fla. Dist. Ct. App. 1967) (illegitimate daughter 
sued father for stigma of bastardy); Zepeda v. Zepeda, 41 Ill. App. 2d 240, 245-46, 262, 190 N.E.2d 849, 
851, 859 (1963) (father who perpetrated adulterous fraud on mother sued by illegitimate child for the pain 
and suffering of bastardy), cert, denied, 379 U.S. 945 (1964); Williams v. State. 18 N.Y.2d 481, 482-84, 
223 N.E.2d 342, 343-44, 276 N.Y.S.2d 885, 886-87 (1966) (illegitimate child of mentally-deficient mother 
sued state because conception occured when mother was raped while a patient at state institution).

For discussion of "wrongful life”, see generally Kashi, The Case of the Unwanted Blessing: Wrongful 
Life,3\ U. Miami L. Rev. 1409 (1977); 8 St. Mary’s L.J. 140 (1976).

98. See note 94 supra and accompanying text.
99. Park v. Chessin, 88 Misc.2d 222, 225, 387 N.Y.S.2d 204, 207 (Sup. Ct. 1976), rev'd sub nom.Becker 

v. Schwartz, 46 N.Y.2d 401 (1978).
100. Id. at 232-33, 387 N.Y.S.2d at 212.
101. Id. at 227, 387 N.Y.S.2d at 208.
102. Id., 387 N.Y.S.2d at 208.
103. 60 A.D.2d 80, 400 N.Y.S.2d 110 (1977).
104. Becker v. Schwartz, 46 N.Y.2d 401 (1978), rev'g Park v. Chessin, 88 Misc. 2d 222, 387 N.Y.S.2d 

204 (Sup. Ct. 1976).
105. Id. at 410.
106. Id. at 411.
107. Id. The court deemed this question a mystery more properly left to philosophers and theologians, 

particularly in view of the high value that the law and humankind have placed on human life. Id.
108. Id. at 411-12.
109. Id. at 415.

Park was upheld by the Appellate Division of the Supreme Court of New 
York.103 It was recently reversed, however, by the New York Court of 
Appeals.104 The court held that insofar as Lara’s parents asserted a claim on 
her behalf, they failed to state a cause of action.105 Two reasons were given for 
this holding. First, the court asserted that it was not competent to resolve the 
underlying question posed by a wrongful life claim—whether it is better never 
to have been born than to have been born with a gross deficiency.106 The court 
felt this was a question to be decided by the legislature.107 Secondly, the court 
felt that it would be impossible to compute damages on behalf of the infant 
because of the comparison between defective existence and no existence that 
would be necessitated by traditional tort law.108 Although the court refused to 
recognize a cause of action on Lara’s behalf, it did permit a claim by her 
parents in their own right for the medical and other extraordinary expenses 
they incurred because of Lara’s disease.109

The resolution of Park, then, leads to an interesting conclusion. The 
defendant, even though not liable to the infant, was held responsible for its 
maintenance. This seems a fine distinction, but is at least an equitable solution 
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to the case given the court’s reluctance to address the underlying metaphysi
cal question.110 Perhaps the Park court chose the wisest course of all. The 
defendant, in fact, did not cause the Park infant to be born with polycystic 
kidneys; he had no direct control over her conception at all. At the same time, 
because he knew that the Parks would rely on his advice, he should be liable 
to them for any costs they incurred because of Lara’s condition, especially 
when they specifically inquired about the prognosis for succeeding children 
before deciding to conceive again. More important for the purposes of this 
Note, is the fact that the court of appeals did not dispute the general concept 
of preconception negligence in its handling of Park, but only held that a cause 
of action for wrongful life may not be stated.111

110. Cf. Gleitman v. Cosgrove, 49 N.J. 22, 29-31, 227 A.2d 689, 692-93 (1967) (court's reluctance to 
favor nonexistence over impaired existence resulted in denial of recovery to plaintiff s estate and parents).

111. Based on this it seems safe to say that the type of claim discussed in Renslow, infra notes 112-22, or 
Bergstreser, infra notes 128-37, would be recognized in New York today.

112. 67 111. 2d 348, 367 N.E.2d 1250 (1977).
113. The case has also engendered a significant amount of comment. See Note, Torts Prior to 

Conception: A New Theory of Liability, 56 Neb. L. Rev. 706 (1977); 48 U. Colo. L. Rev, 621 (1977); 10 J. 
Mars. J. of Prac. & Proc. 417 (1977); 9 Tex. Tech. L. Rev. 715 (1978).

114. 67 Ill. 2d at 349, 367 N.E.2d at 1251.
115. Id. See generally 4B L. Gordy & R. Gray, supra note 64, at DU 304.02 & 304.14-, 19. Sensitization 

is the reaction that occurs when a person with Rh-negative blood receives Rh-positive blood. An 
incompatibility to an additional exposure to Rh-positive blood develops. Id.

116. See 4B L. Gordy & R. Gray, supra note 64, at f 304.16- 24. The pathology of erythroblastosis 
fetalis is described in 48 U. Colo. L. Rev. 621, 622 n.5 (1977).

117. 67 III. 2d at 350, 367 N.E.2d at 1251.
118. Id. at 358, 367 N.E.2d at 1255.
119. Id. at 357, 367 N.E.2d at 1255.
120. Id. at 353-54, 367 N.E.2d at 1253, citing P. Mollison, Blood Transfusion in Clinical 

Medicine 418 (1961).

Renslow v. Mennonite Hospital"2 was the first case to confront clearly and 
articulately the issue of preconception negligence.113 Suit was brought on 
behalf of a brain-damaged infant, Leah Ann Renslow, whose mother allegedly 
had been negligently transfused with mismatched Rh-factor blood eight years 
prior to plaintiffs conception.114 When the Rh-negative blood of the mother 
commingled with the Rh-positive blood that was transfused it became 
sensitized,115 a condition that remained undetected for eight years and was 
discovered during the twenty-one year old woman’s regular course of prenatal 
care. The Rh-positive fetus had already developed erythroblastosis fetalis116 
when the mother’s sensitization was discovered. Leah Ann was born suffering 
permanent damage to various organs, her brain, and her nervous system.117

The Illinois Supreme Court held that Leah Ann could maintain a cause of 
action against the defendant hospital and doctors,118 asserting that there exists 
a right to be born free from prenatal injuries foreseeably caused by a breach of 
duty to the infant’s mother.119 It is an absolute rule that Rh-positive blood is 
never transfused into an Rh-negative woman who has not reached 
menopause.120 Accordingly, the defendants clearly had breached a duty owed 
to the plaintiffs mother. This breach of duty led to plaintiffs foreseeable 
harm because the defendants had no reason to assume that their thirteen- 
year-old transfusion patient would not grow up, marry, and conceive a 
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child121 that would then have a high probability of developing erythroblastosis 
fetalis.122

121. 67 Ill. 2d at 350, 367 N.E.2d at 1251.
122. Any time an Rh-negative mother with sensitized blood conceives an Rh-positive fetus the fetus 

develops erythroblastosis fetalis. See generally 4B L. Gordy & R. Gray, supra note 64, at U 304.14-,19. 
Because 85% of the population of white Americans and a higher percentage of black Americans are Rh- 
positive, 67 Ill. 2d at 353, 367 N.E.2d at 1253, citing N. Eastman, Williams Obstetrics 1074, 1076, 
1078 (12th ed. 1961), the probability was very high that Leah Ann’s mother, if she did marry, would marry 
an Rh-positive male. That probability (at least 85%) divided by one-half gives the minimum probability 
that a child of such a union would be Rh-positive. If the male was homogenous with respect to Rh-factor, 
then it is a certainty that any offspring of such a union (that is, sensitized Rh-negative female and Rh- 
positive male) would develop erythroblastosis fetalis.

123. 67 Ill. 2d at 356-57, 367 N.E.2d at 1254.
124. Id. at 355-56, 367 N.E.2d at 1254.
125. Id. at 357, 367 N.E.2d at 1255. Transferred negligence is the predicate for derivative actions 

brought by an individual for the loss of the services of a spouse or child. The concept entails recognition 
that a wrong done to one person may invade the protected rights of another who is intimately related to the 
direct victim. See Prosser, Palsgraf Revisited, 52 Mich. L. Rf.v. 1, 20-22 (1953).

126. See Daley v. Meiers, 33 Ill. App. 2d 218, 219, 224, 178 N.E.2d 691, 692, 694 (1961) (mentally- 
deficient infant permitted to state cause of action for injuries stemming from car accident occurring when 
he was eight-week-old fetus).

127. 67 Ill. 2d at 357, 367 N.E.2d at 1255.
128. 577 F.2d 22 (8th Cir. 1978).
129. Id. at 24.
130. Id.
131. Id.

In contrast to the Park and Jorgensen courts, which stressed causation 
alone as a basis for liability, the court in Renslow relied upon traditional 
concepts of duty.123 This stance created a potential barrier for the court, 
because the plaintiff, not yet conceived at the time of the defendants’ 
negligence, was in no sense a separate being to whom a duty of care could be 
owed.124 The law had long recognized the concept of transferred negligence, 
however, in certain analogous situations.125 The court found it illogical to bar 
the use of that fiction here, particularly in light of Illinois’ abandonment 
sixteen years previously of the viability standard as a prerequisite for a 
prenatal negligence claim.126 Because relief would have been granted to an 
infant who had been tortiously injured while a previable fetus, the court found 
that it could not deny the claim of an infant who had not been conceived at 
the time of defendant’s negligence, when the defendant would have been liable 
for the same conduct if it occurred the day after the infant’s conception.127 In 
either case, the defendant would not know whether a fetus existed. It is the 
foreseeability, and not the existence, of the fetus that is important.

The most recent case in the development of the tort of preconception 
negligence is Bergstreser v. Mitchell.128 In that case, Brian Bergstreser sought 
recovery in a federal diversity action for permanent brain damage incurred 
during his emergency, premature, caesarean-section delivery.129 The emergen
cy operation became necessary after Brian’s mother suffered an occult 
rupture of her uterus.130 The gravamen of Brian’s cause of action was that the 
uterus ruptured because it had been rendered structurally incompetent by the 
defendant obstetrician during a negligently performed caesarean-section 
delivery thirty-two months prior to Brian’s birth.131

The United States Court of Appeals for the Eighth Circuit upheld the 
finding of the lower court that Brian’s claim would have been recognized by 
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Missouri law.132 Even though Missouri courts adhered to the viability 
requirement as a prerequisite of a prenatal negligence claim,133 the Eighth 
Circuit still believed that Brian’s claim would have been allowed.134 The 
court’s rationale was that Brian would otherwise have suffered a wrong for 
which there was no remedy.135 Because the Missouri Supreme Court relied on 
the “where there is a wrong, there is a remedy” rationale when it first 
recognized prenatal negligence claims,136 the Eighth Circuit concluded that 
that court would have recognized the claim of an infant that was born alive 
for injuries stemming from preconception negligence.137

132. Bergstreser v. Mitchell, No. 77-1742 (ED Mo. Aug. 22, 1977).
133. Prenatal negligence claims were recognized if brought by or on behalf of an infant that was born 

alive, as long as it had been viable when injured. Compare Hardin v. Sanders, 538 S.W.2d 336, 338 (Mo. 
1976) (disallowing wrongful-death action brought on behalf of stillborn fetus that was viable at time of 
injury) with Steggall v. Morris, 363 Mo. 1224, 1228, 1233, 258 S.W.2d 577, 578, 581 (1953) (allowing 
wrongful-death claim on behalf of infant that survived birth after sustaining injury while a viable fetus).

134. 577 F.2d at 25.
135. Id.
136. Steggall v. Morris, 363 Mo. 1224. 1233, 258 S.W.2d 577, 581 (1953).
137. 577 F.2d at 25. Although the Eighth Circuit reached the proper result from a policy standpoint, its 

treatment of Missouri precedent was somewhat selective. The Missouri Supreme Court had previously held 
that when a stillborn fetus was viable at the time of injury, no person had been wronged. Hardin v. Sanders, 
538 S.W.2d 336, 338 (Mo. 1976). Because Brian was born alive, it is possible that the Missouri Supreme 
Court would have recognized the cause of action, see note 133 supra, but the language of Hardin suggests 
that such a result would not be inevitable under Missouri law.

138. 557 F.2d at 25 & n.4.
139. Such rights may be contingent upon other conditions as well. See notes 141-46 infra and 

accompanying text.
140. See Justus v. Atchison. 19 Cal.3d 564, 569-70 nn.4-5, 565 P.2d 122, 125-26 nn.4-5, 139 Cal. Rptr. 

97, 101 nn.4-5 (1977) (not recognizing cause of action, but noting that 25 jurisdictions recognize the action 
and 12 do not); Evans v. Olson, 550 P.2d 924, 926 n. 1 (Okla. 1976) (cataloging cases in 32 jurisdictions; 22 
recognize the action, 10 deny it). See also Note, California Response for Wrongful Death of Stillborn Fetus: 
Justus v. Atchison, 5 Pepperdine L. Rev. 589 (1978); 21 Vile. L. Rev. 994 (1976).

Bergstreser is a disappointing case. Although it achieved the desirable 
result, the court failed to explicate the reasoning for its decision. It simply 
cited the three precedents of Renslow, Park, and Jorgensen, and cryptically 
noted the “overwhelmingly favorable” commentary advocating recognition of 
this new tort.138 Unfortunately the Bergstreser court’s cursory treatment of 
this new common law cause of action limits its usefulness in future suits.

Rationale for an Expanded Preconception Negligence 
Cause of Action

In their efforts to expand the protection afforded to infants, courts have 
focused on the timing of the defendant’s negligent act. Recovery has been 
allowed for acts that are increasingly remote in time from the plaintiffs birth. 
By extending recovery to acts that precede conception, courts have created 
rights in potential plaintiffs that are clearly contingent upon conception 
subsequently occurring.139

The evolution in the law discussed above suggests that two distinct rights 
are protected. The first is epitomized by Bergstreser. It is the right of a child, if 
born, to be free of bodily harm caused by the negligence of another. Cases that 
have allowed a cause of action for the wrongful death of a stillborn fetus140 
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suggest a second right. It is the right of a fetus to development and birth 
uninterrupted by negligent acts of third parties. Courts should protect both 
rights by allowing recovery for the harm resulting from negligence that 
occurred prior to conception. Given the advanced state of medical knowledge, 
any act or omission that unreasonably and foreseeably interferes with these 
rights should give rise to a cause of action by, or on behalf of, that child or 
fetus. If competent proof of defendant’s liability can be established, recovery 
should be allowed regardless of when the negligence occurred. The fact that 
these rights are contingent, however, necessitates an analysis of the existing 
limits on this cause of action.

Child's contingent right to be free of injury. As it has evolved in the case
law, the child’s right to be free from injury caused by preconception 
negligence vests at birth. At the moment of birth, the fetus becomes a legally 
recognized person,141 entitled to a cause of action for injuries it has suffered. It 
is arguable that the right should vest sometime prior to birth, perhaps at 
viability or at conception. Either of these alternatives would be tantamount to 
recognition of an additional right, that of a fetus to be free from injury. If such 
a right were accepted, the fetus would have a cause of action while still in the 
womb.

141. Cf. Roe v. Wade, 410 U.S. 113, 158 (1973) (the word “person,” for purposes of the fourteenth 
amendment, does not include the unborn). The Court's dictum that a fetus is not a person within the 
protection of the fourteenth amendment presents no obstacle to the model being formulated, because the 
premise of this Note is that every foreseeable fetus has contingent rights before they are contemplated, 
much less conceived. Roe’s reliance on the viability standard is disquieting, however, because viability is 
such an illusive and arbitrary concept. See generally Ely, The Wages of Crying Wolf: A Comment on Roe v. 
Wade, 82 Yale L.J. 920 (1973); Tribe, The Supreme Court, 1972 Term—Foreword: Toward a Model of 
Roles in the Due Process of Life and Law, 87 Harv. L. Rev. 1 (1973); 47 Temp. L.Q. 715 (1974).

142. See note 141 supra.
143. This right is limited by the mother’s right to privacy. See notes 147-51 infra and accompanying 

text.

It seems undesirable in theory and in practice to allow a cause of action to 
developing fetuses. The developing fetus is a difficult plaintiff because it is not 
recognized as a legal person for all purposes.142 In addition, the condition and 
extent of damage to a developing fetus would be highly speculative. More 
importantly, the situation is temporary, ending either with birth, at which 
time the child’s right vests and allows a cause of action, or with the 
destruction of the fetus prior to birth. On balance, legal theory identifies birth 
as the proper moment for the child’s right to vest.

The fetus' right to be born. Although theory and practice militate
against recognition of a fetal cause of action for injuries incurred during 
prenatal development, competing considerations arise when fetal develop
ment is cut off altogether. The contingent right to be born free from negligent 
injury cannot vest because the child will not be born alive. It seems unjust to 
allow relief to a negligently injured fetus that survives birth and yet to provide 
no remedy for a fetus so severely injured that it does not survive to reach 
birth. Courts should recognize a limited fetal right in this situation.143 This 
right might be described as the right to normal fetal development, or as the 
fetal right to be born.
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As noted above, a majority of courts have implicitly begun to recognize 
such a right by permitting wrongful death actions on behalf of stillborn 
fetuses.144 As in the case of the child’s right to be free from negligent injury, 
this second right must be viewed as contingent when the defendant’s negligent 
act occurs prior to conception. Thus the question of the proper moment for 
this contingent right to vest also must be adressed.

144. See note 140 supra.
145. See 9 Tex. Tech. L. Rev. 715, 725 (1978).
146. See Roe v. Wade, 410 U.S. 1 13, 163 (1973) (viability marks point at which state’s interest in 

potential life becomes compelling).
147. 410 U.S. 113 (1973). Recognition of the freedom of personal choice in deciding whether to bear or 

beget a child has had a long history in the Court. See Cleveland Board of Educ. v. LaFleur, 414 U.S. 632, 
639-40 (1974) (mandatory maternity-leave rule of local school board held violative of due process clause of 
fourteenth amendment because arbitrary and irrational); Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) 
(prohibiting unreasonable state interference with unmarried person's decision to practice contraception); 
Loving v. Virginia, 383 U.S. 1, 12 (1967) (state antimiscegenation statute held violative of due process 
clause of fourteenth amendment); Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965) (prohibiting 
unreasonable state interference with married person's decision to practice contraception); Skinner v. 
Oklahoma, 316 U.S. 535, 541-42 (1942) (state habitual-criminal sterilization statute held violative of equal 
protection clause of the fourteenth amendment).

148. 410 U.S. at 163.
149. Id. See Mass. Gi n. Laws. Ann. ch. 112, §§ 12L, 12N (West 1974); Pa. Stat. Ann. tit. 35,

The fetal right to be born must vest at least by the time of viability. From 
that moment on a live birth and therefore a stillbirth is possible. Viability is a 
traditional measuring point for the vesting of this sort of right.145 The choice 
of viability would also be consistent with the emphasis that the Supreme 
Court has placed on this concept in other contexts.146 Yet it is not at all clear 
why viability should affect the liability of tortfeasors whose negligence 
occurred prior to conception. If preconception negligence leads to the 
destruction of the fetus prior to birth, then the courts protecting the fetal right 
to be born should hold the tortfeasors liable regardless of when the fetus 
ceased to exist.

It would seem most appropriate that the fetal right to development and 
birth vest with conception. This protects to the fullest extent possible the right 
of the fetus to be born independent of the negligent interference of others. To 
some degree, this cause of action pushes the preconception negligence theory 
to its logical limits. A cause of action would he for a fetus that existed only a 
very short time, as long as its destruction was negligently caused. In such a 
case the damages involved would appear to be minimal and difficult to 
determine. Nevertheless, the principle that no wrong should be without a 
remedy dictates that plaintiffs in this situation be given the opportunity to 
present their claims.

Conflicts between the rights of fetus and mother. If the courts recognize
the fetal right to be born, and find this right to vest with conception, then a 
conflict arises between this fetal right and the maternal right to privacy as 
established in Roe v. Wade.147 148 Under Roe, a mother’s right to privacy in 
deciding whether to bear a child is compelling through the first trimester of 
pregnancy and the state may not interfere with her right to seek an 
abortion.1411 During the second trimester, the state interest in the health of the 
mother becomes compelling, allowing limited state regulation of abortion 
procedures.149 During the third trimester, the compelling state interest in 
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protecting the potential life of the viable fetus permits state prohibition of 
abortion, except in carefully specified circumstances.150

§ 6606(c), (d), & (i) (Purdon 1974).
150. Roe v. Wade, 410 U.S. at 163-64. See, e.g., Mass. Gen. Laws. Ann. ch. 112, §§ 12M, 12N (West 

1974); Pa. Stat. Ann. tit. 35, §§ 6605, 6606(b) & (i) (Purdon 1974). The state may accede to the woman’s 
decision to abort if her life would be endangered by carrying the fetus to term. See Mass. Gen. Laws 
Ann. ch. 112, §§ 12M (West 1974), Pa. Stat. Ann. tit. 35, §§ 6606(b) (Purdon 1974).

151. Roe v. Wade, 410 U.S. at 163-64.
152. An action for the wrongful death of a stillborn fetus has not been recognized as readily as a prenatal 

negligence claim. Compare Bayer v. Suttle, 23 Cal. App. 3d 361, 364-65, 100 Cal. Rptr. 212, 214-15 (1972) 
(disallowing recovery for stillbirth) and Graf v. Taggert, 43 N.J. 303, 311, 204 A.2d 140, 145 (1964) (same) 
and Endresz v. Friedberg, 24 N.Y.2d 478, 482-83, 248 N.E.2d 901, 902-03, 301 N.Y.S.2d 65, 67-68 (1969) 
(same) with Scott v. McPheeter, 33 Cal. App. 2d 629, 630, 92 P.2d 678, 679 (allowing recovery for 
stillborn), aff d per curiam, 93 P.2d 562 (Cal. 1939) and Smith v. Brennan, 31 N.J. 353, 366, 157 A.2d 497, 
504 (1960) (same) and Kelly v. Gregory, 282 A.D. 542, 544, 125 N.Y.S.2d 696. 698 (1953) (same).

The reasons given for denial of these wrongful death actions—possible "double recovery" by the 
parents, evidentiary problems of causation and damages, and the interpretation accorded the term 

Roe reinforces the view that viability is a crucial point in determining the 
legal rights of a fetus; the state may protect a viable fetus from the unfettered 
exercise of its mother’s right to privacy. It has been suggested here, however, 
that the fetal right to be born should vest at conception in order to afford the 
fetus the fullest possible protection from the negligence of third parties. There 
is an apparent inconsistency betweeen the fetus’ right to be protected from 
negligent termination and the mother’s absolute right to abortion during the 
first trimester and qualified right to abortion thereafter. This conflict is 
inescapable and must not be ignored. The relationship between the fetus and 
its mother is simply different from the relationship between the fetus and 
third parties. When the fetal right to be born conflicts with the maternal right 
to privacy, the maternal right will prevail, subject to the limited exception 
that the state may prohibit abortion in carefully drawn circumstances during 
the second and third trimesters.151 The balancing of interests required by Roe, 
however, does not limit the protection that courts should afford to the fetus as 
against third parties. Absent the competing privacy interest of the mother, the 
fetus should have a right to development and birth uninterrupted by negligent 
acts of third parties.

Ramifications of the Model

In general, a cause of action should lie for any child injured by the 
negligence of others, regardless of when that negligence occurred. Another 
cause of action should lie for any fetus that fails to survive until birth due to 
another’s negligence, regardless of when the fetus ceases to exist.

There should be little difficulty in recognizing a cause of action for a child 
born with injuries caused by preconception negligence. This action is like any 
tort claim, except that one is allowed to look as far back in time as necessary 
to find the preconception cause of the injury. Indeed, evolving case law, as 
most recently exemplified in Bergstreser, is recognizing this kind of action. 
The cause of action for the stillborn fetus, although not without controver
sy,152 is also recognized by a majority of courts that have considered the 
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question.153 It too should be expanded to cover all negligently caused fetal 
injuries, regardless of when they occurred.

"person” in wrongful death statutes—have been justly criticized. 21 Vill. L. Rev. 994, 994-95 (1976). See 
also Evans v. Olson, 550 P.2d 924, 926-28 (Okla. 1976) (overruling precedent to permit wrongful death 
claim on behalf of stillborn fetus); Note, Recovery for Prenatal Injury and the Wrongful Death of a Stillborn 
Fetus, supra note 5, at 89-101.

153. See note 140 supra.
154. In a Renslow situation, the risk of harm created by the defendant is that a future child will be born 

with injuries. When the mother aborts, the harm that the fetus actually suffers is its destruction. The harm 
suffered by the aborted fetus may be viewed as sufficiently outside the scope of the risk of the negligent 
conduct that proximate cause cannot be shown and liability will not attach. Cf. LaPoint v. Shirley, 409 F. 
Supp. 118, 121 (W.D. Tex. 1976) (foreseeable consequence of a negligently performed tubal ligation is birth 
of a normal child, not a deformed child).

155. See Pinkney v. Pinkney, 198 So. 2d 52, 54 (Fla. Dist. Ct. App. 1967) (dictum) (illegitimate 
daughter’s claim against father to recover for stigma of bastardy dismissed: no one has an inalienable right 
to be born under one set of circumstances rather than another); Zepeda v. Zepeda, 41 Ill. App. 2d 240, 247, 
190 N.E.2d 849, 856 (1963) (illegitimate son’s claim against father to recover for stigma of bastardy and 
loss of property rights dismissed), cert denied, 379 U.S. 945 (1964). See generally Kashi, supra note 97; 8 
St. Mary's L.J. 140 (1976).

The cause of action for the fetus that does not survive until birth is the most 
controversial and important extension of the tort theory advocated here. 
Under this theory, the fetus has the vested right to development and birth 
uninterrupted by the negligence of third parties, as well as the contingent 
right, if born, to be free from negligent injuries. Thus, there should be a cause 
of action on behalf of any fetus that fails to survive to the end of its term 
because of the injuries it receives.

It may be argued that allowing a cause of action for a miscarried or aborted 
fetus raises the possibility of double recovery because the mother would also 
have a cause of action for any injuries she may have suffered from the same 
negligence. This objection, however, fails to distinguish between the rights of 
the mother and the fetus. Under the model advocated here, these rights are 
distinct and deserving of separate relief.

It should be noted that the model leaves unanswered a number of difficult 
questions. First, in a Renslow situation, a pregnant woman may be faced with 
the certainty that, if carried to term, her child will be born with crippling 
defects that are directly traceable to the negligence of a third party. If she 
decides to abort, should there be recovery on behalf of the fetus against the 
negligent third party? A traditional application of the proximate cause 
concept might well bar liability.154

A second difficult question is whether a child should have a cause of action 
for preconception or postconception negligence on the part of its mother. 
Cases dismissing claims by illegitimate children against their fathers, in which 
the plaintiffs sought to recover for the stigma of illegitimacy,155 suggest that 
courts will not readily recognize an action by a child to recover for psychic 
harm resulting from acts or omissions of its parents prior to the child’s birth. 
When the injury is more substantial, however, recovery should be allowed. A 
woman who uses drugs or alcohol prior to or after conception is subjecting 
her contemplated child to a foreseeable risk of harm. Furthermore, it is far 
from clear that Roe would immunize the mother from liability in such a 
situation. Roe protects the mother’s privacy interest in deciding whether or 
not to have children once she has decided to bear a child, there is nothing in 
the Court’s opinion that permits her to be negligent in carrying out her
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decision.156 Recognition of claims by children against their parents for 
prenatal or preconception negligence would be desirable in order to fully 
protect the rights of fetus and child. Acceptance of such a concept as a legal 
principle, however, awaits substantial statutory or common law development.

156. See Roe v. Wade, 410 U.S. 1 13, 154 (1973) (one does not have an unlimited right to do as one 
pleases with one's body).

157. Certain traditional elements of personal injury damages would be inappropriate and unrecoverable 
in a preconception negligence or wrongful death of stillborn fetus case. The most practical measure of 
recovery would be an award of maintenance expenses, as was made in the Park case. See note 109 supra and 
accompanying text. Present and future medical expenses would certainly be recoverable, as would an 
award for pain and suffering and mental distress. In a case of gross negligence an award of punitive 
damages might also be appropriate. Nonetheless, any damage award that an infant plaintiff could recover, 
reduced to its present value, would pale in comparison to the reality of a severely handicapped existence.

158. For example, any industry involved with nuclear energy will have to be concerned with the 
ramifications of this new tort. See generally Moore, Radiation and Preconception Injuries: Some Interesting 
Problems in Tort Law, 28 Sw. L.J. 414 (1974). Consider the potential liability of the manufacturer and 
operator of the Three Mile Island nuclear power plant resulting from the release into the atmosphere of 
radioactive steam. Time, April 9, 1979, at 8.

Conclusion

The expansion of liability advocated by this Note is not as radical as it may 
seem. It is doubtful that very many cases would ever be brought under the 
model outlined, simply because of the low probability that a sufficient number 
of extraordinary events would coincide to create a Renslow or a Bergstreser 
type of situation. Also, the magnitude of the evidentiary problems involved in 
proving preconception negligence, in combination with the prospects of a 
relatively small recovery,157 should dissuade all but the most principled 
litigants from bringing suit.

More importantly, victims like Leah Ann Renslow and Brian Bergstreser 
must have meaningful access to the courts. The integrity of the legal system is 
called into question whenever it fails to protect fundamental rights such as 
that of a child to be born in a healthy state. In addition, the preconception 
negligence cause of action should be available to deter tortious acts that 
otherwise would be granted a type of immunity from legal sanction.

As increased medical knowledge makes the consequences of certain 
negligent acts more foreseeable, the legal system must adopt an expanded 
notion of liability if it is to do justice. Courts are beginning to respond to 
medical reality by recognizing the tort of preconception negligence. This is 
laudable, but many questions remain to be answered. The ability of human 
beings to reproduce healthy offspring is involved, making this new tort an 
important subject that should be discussed and analyzed at length. In 
practical terms, the subject merits consideration because recognition of this 
tort is certain to have far-reaching effects on the adaptive behavior that 
certain segments of our society will develop in order to avoid liability.158

Peter B. Babin





CASE COMMENT
The Sixth Amendment Right to Counsel in a
Federal Investigation
of the Events Underlying a State Indictment

United States v. Brown, 569 F.2d 236 (5th Cir. 1978) (en banc) (per curiam).

On August 14, 1974, two FBI agents intercepted Mary Cullar Brown 
outside the courtroom where she was to meet court-appointed counsel for a 
preliminary hearing on state criminal charges.1 The agents read her a 
Miranda2 warning and had her sign a “Waiver of Rights” form.3 The form 
included the statement, “I do not want a lawyer at this time. I understand and 
know what I am doing.”4 The agents then questioned Brown about the events 
underlying the state charges of grand theft and receiving stolen property.5 
Although the agent who interrogated Brown assumed she had an attorney, 
neither agent made any effort to have her attorney present.6 In the course of 
the questioning, Mary Brown denied being related to her son, Edwin Brown, 
who was also a suspect.7

1. United States v. Brown, 569 F.2d 236, 238 (5th Cir. 1978) (en banc) (per curiam) (Simpson, J., with 
Goldberg, Godbold & Morgan, JJ , dissenting), rev’g United States v. Brown, 551 F.2d 639 (5th Cir. 1977).

2. See Miranda v. Arizona, 384 U.S. 436, 479 (1966).
3. United States v. Brown, 569 F.2d 236, 238 (5th Cir. 1978) (en banc) (per curiam).
4. Id.
5. Id. at 237 n.2, 238. Brown had been arrested by Miami police officers following an attempt by her 

daughter, Phyllis Brown, to purchase a diamond ring with stolen Sears Merchandise Certificates. United 
States v. Brown, 551 F.2d 639, 641 (5th Cir. 1977). At the time of her arrest Mary Brown denied having 
any merchandise certificates in her possession. Id. at 642. Circumstantial evidence and the testimony of the 
Sears security guard, however, indicated that she had disposed of some certificates while being questioned 
in the store’s security office prior to her arrest. Id. Mary Brown’s son, Edwin Brown, was later found guilty 
of having knowingly stolen Sears Merchandise Certificates valued in excess of $100. Id. at 640.

6. United States v. Brown, 551 F.2d 639, 642 (5th Cir. 1977).
7. United States v. Brown, 569 F.2d 236, 238 (5th Cir. 1978) (en banc) (per curiam).
8. Id. at 237. Two counts of the four count indictment did not name Mary Brown. Id.
9. United States v. Brown, 551 F.2d 639, 644 (5th Cir. 1977).
10. Id. at 640.
11. Id.
12. Id. at 643.

Federal charges were later brought against Mary and Edwin Brown for 
conspiracy to steal and possess Sears Merchandise Certificates, and against 
Mary and her daughter, Phyllis Brown, for knowingly possessing stolen 
certificates valued at more than $100.8 Although Mary Brown moved before 
trial to suppress the statement in which she denied knowing her son, the 
district court denied her motion.9 The prosecution subsequently used the 
statement to impeach her testimony.10 After a trial by jury, Mary Brown was 
found guilty on both counts.11

A panel of the Fifth Circuit reversed her conviction.12 The court held that 
because the state’s investigation had shifted to the accusatory stage, the sixth

1263
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amendment right to counsel had attached and had not been fulfilled by the 
FBI agent’s general reference to Brown’s right to have an attorney present.13 
Brown was therefore deprived of her sixth amendment right to counsel.14 On 
rehearing, the court of appeals en banc reversed the panel decision,15 and 
reinstated Brown’s conviction on the ground that she had effectively waived 
whatever right to counsel she might have possessed.16

13. Id.
14. Id.
15. United States v. Brown, 569 F.2d 236, 239 (5th Cir. 1978) (en banc) (per curiam).
16. Id.
17. Id. at 238.
18. Id. at 239 (Hill, J., concurring).
19. Id. at 240.
20. This does not suggest that different rights have different standards of waiver, but that the showing 

required to meet a single waiver standard may vary with the right being waived. See notes 87-98 infra and 
accompanying text.

21. United States v. Brown, 569 F.2d 236, 241 (5th Cir. 1978) (en banc) (per curiam) (Simpson, J., with 
Goldberg, Godbold & Morgan, JJ., dissenting).

This case raises two important issues: 1) Does the commencement of 
adversary judicial proceedings in a state forum establish the right to counsel 
in a federal investigatory proceeding based on the same events? 2) Can the 
sixth amendment right to counsel at pretrial interrogations be waived by 
signing a standard Miranda waiver form?

Does An Accused in a State Proceeding
Have a Right toCounsel in a Federal Interrogation 

Concerning the Events Underlying the State Charges?

Because federal proceedings against her had not yet commenced, whether 
Brown had a sixth amendment right to have counsel present at the FBI 
interrogation depends on the constitutional significance of the state judicial 
proceedings. Neither the majority nor the concurring opinion addresses this 
question. The majority declined to consider whether Brown had a right to 
counsel at the time of the federal interrogation because it found that she had 
made a clear and voluntary waiver of any such right.17 In his concurrence, 
Judge Hill asserted that Brown’s state-appointed attorney would not have 
been authorized to function as her counsel at the federal interrogation.18 
Consequently he found that her retention of counsel in the state case had no 
significance to the federal interrogation.19

Although a valid waiver renders moot the question whether the right 
purportedly waived actually existed, the nature of the right may affect 
whether the waiver was in fact valid.20 Because the sixth amendment right to 
counsel at interrogations may require a more complex waiver procedure than 
the form used in Brown, it is necessary to examine whether the federal right to 
counsel had attached.

Although Judge Simpson concluded in his dissent that Brown’s right to 
counsel had attached before the FBI questioning,21 he failed to discuss in any 
detail the rationale for his conclusion. Both in his majority opinion and in his 
subsequent dissent, however, he relied on the existence of state charges to find 
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a federal right to counsel.22 Accordingly Judge Simpson maintained that the 
right to counsel involved in this case was not the right to counsel in support of 
the fifth amendment privilege against compelled self-incrimination.23 Rather, 
he viewed the right as the independent sixth amendment guarantee that the 
accused may have the assistance of counsel “at any stage of the prosecution, 
formal or informal, in court or out, where counsel’s absence might derogate 
from the accused’s right to a fair trial.”24 He argued that Massiah v. United 
States25 and Brewer v. Williams26 make clear that this right applies to 
interrogations for reasons other than those advanced in Miranda. He failed to 
discuss, however, at what point and under what circumstances the right to 
counsel attaches. He apparently assumed that the state charge initiated 
adversary judicial proceedings for purposes of the right to counsel in the 
federal investigation.27 This conclusion is puzzling: the existence of the right 
to counsel in one forum does not automatically follow from its existence in 
another.

Several circuit courts have considered cases involving a federal investiga
tion of the facts out of which a state charge or indictment had already been 
issued.28 None of the courts, however, has examined whether the state charge 
triggers the right to counsel at a federal interrogation prior to a federal 
indictment. Instead, the courts have found that the defendant effectively 
waived any right to counsel.29 The federal courts have thus avoided the issue

22. In the panel opinion Judge Simpson reasoned that because state proceedings had already 
commenced, the FBI interrogation took place after the federal process had shifted from an investigatory to 
an accusatory stage. United States v. Brown, 551 F.2d 639, 643 (5th Cir. 1977). He relied on Massiah v. 
United States, 377 U.S. 201 (1964), Escobedo v. Illinois, 378 U.S. 478 (1964), and Clifton v. United States, 
341 F.2d 649 (5th Cir. 1965), for the proposition that the right to counsel attaches once this shift takes 
place. 551 F.2d at 643. Judge Simpson did not rely on the fact that Brown already had a state-appointed 
attorney to find a right to counsel in the federal interrogation. In light of the Supreme Court’s statement 
that the initiation of adversary judicial proceedings, not the Escobedo shift from “investigation” to 
"accusation.” is what triggers attachment, Judge Simpson’s reliance on Escobedo is probably misplaced. 
See Kirby v. Illinois, 406 U.S. 682, 689 (1971) (right to counsel at pretrial identification does not attach 
until after defendant formally charged).

In his dissent to the en banc decision, Judge Simpson no longer cited Escobedo but again noted that the 
federal investigation “was focused directly on Mary Brown." United States v. Brown, 569 F.2d 236, 241 
(5th Cir. 1978) (en banc) (per curiam) (Simpson, J., with Goldberg, Godbold & Morgan, JJ., dissenting). 
He also stated that the state and federal authorities undoubtedly had collaborated in the initial 
investigation of the case. Id. From these premises he concluded that Brown “was constitutionally entitled” 
to the assistance of counsel at the FBI interrogation. Id.

23. United States v. Brown, 569 F.2d 236, 240 (5th Cir. 1978) (en banc) (per curiam) (Simpson, J., with 
Goldberg, Godbold & Morgan, JJ., dissenting). He thus distinguished Miranda v. Arizona, 384 U.S. 436 
(1966).

24. Id. (quoting United States v. Wade, 388 U.S. 218, 226 (1967)).
25. 377 U.S. 201 (1964).
26. 430 U.S. 387 (1977).
27. See note 22 supra.
28. See, e.g., United States v. Mandley, 502 F.2d 1103 (9th Cir. 1974); United States v. Diggs, 497 F.2d 

391 (2d Cir. 1974); United States v. Vasquez, 476 F.2d 730 (5th Cir. 1973).
29. See United States v. Mandley, 502 F.2d 1103, 1104 (9th Cir. 1974) (federal agents interrogated 

defendant in absence of defendant’s state-court-appointed counsel; defendant waived right to counsel); 
United States v. Diggs, 497 F.2d 391, 393 (2d Cir. 1974) (same). The court in Diggs observed that the 
defendant had had a federal right to counsel because the state and federal charges were for the same crime. 
Id. at 393. In United States v. Vasquez, 476 F.2d 730 (5th Cir. 1973), the defendant was interviewed by an 
FBI agent while in a county jail on a state murder charge. The defendant had asserted his Miranda rights in 
the state case, but because the FBI limited the subject of the interrogation to a federal firearm violation, the 
questioning did not violate Miranda. Id. at 732.
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of whether a common set of facts underlying state and federal charges affects 
the point at which the federal sixth amendment right to counsel attaches.

In determining the effect of a prior state charge on the attachment of a 
federal right to counsel, the first question is when the right ordinarily 
attaches. The next question to be considered is whether the reasoning in 
support of the right requires that it be recognized in a Brown situation.

It is almost a reflex action to turn to Miranda v. Arizona30 for guidance in 
determining the right to counsel at interrogations. Yet Miranda offers only a 
general framework for analyzing a situation such as Brown’s. In Miranda the 
Court was concerned with the fifth amendment right to be free from 
compelled self-incrimination; the right to counsel arose only as an ancillary 
protective device.31 Although the Court in Miranda does discuss the right to 
counsel,32 the decision does not directly address the nature of that right or its 
importance in the pretrial setting as a whole.33 Moreover, the line of cases 
limiting Miranda has been concerned with refining the definition of the fifth 
amendment right against self-incrimination.34 The cases have not examined 
the nature or importance of the Miranda-based right to counsel.

Prior to Miranda, the Supreme Court analyzed the sixth amendment right 
to counsel at interrogations in Massiah v. United States.33 Massiah had been

30. 384 U.S. 436 (1966). Miranda was a consolidation of several cases involving custodial interrogations 
tn police-dominated atmospheres. Id. at 445. The Court held that such in-custody questioning creates a 
psychologically coercive atmosphere, so that unless the police comply with certain procedures to inform 
the suspect of his constitutional rights to remain silent and have counsel present, any self-incriminating 
statements produced would not be admissible at trial. Id. at 478-80. The Court further stated that these 
constitutional rights could be waived by the suspect, but only upon proof that the warnings had been given 
and a knowing and intelligent waiver had been obtained. Id. at 479.

31. Id. at 439. When a defendant in custody is questioned by the police, the presence of counsel protects 
the fifth amendment privilege against self-incrimination. Id. at 466, 470-71. Whether Brown had a 
derivative right to counsel because she was in custody during the hallway interrogation is a separate issue 
from whether she had a right to counsel under the sixth amendment. The panel opinion by Judge Simpson 
did not discuss whether the hallway interrogation was custodial. The majority in the en banc opinion, 
although not discussing the matter at length, took the position that Brown was not in custody during the 
interrogation. United States v. Brown, 569 F.2d 238, 239 n.3 (5th Cir. 1978) (en banc) (per curiam). Even if 
Brown were in custody during the hallway interrogation, the signed waiver form would satisfy the waiver 
procedure for a Miranda-based right to counsel. See, e.g.. Biddy v. Diamond, 516 F.2d 118, 123 (5th Cir. 
1975) (statement made after warnings given and attorney had left police station constituted valid waiver of 
Miranda-based right to counsel); United States v. Crook, 502 F.2d 1378, 1380 (3d Cir. 1974) (signing 
waiver form in absence of counsel appointed for unrelated charge constituted valid waiver of Miranda
based right to counsel); United States v. Benson, 495 F.2d 475, 478 (5th Cir. 1974) (signing of waiver in 
absence of attorney constituted valid waiver of Miranda-based right to counsel).

32. 384 U.S. at 465-66, 469-74.
33. See Kirby v. Illinois, 406 U.S. 682, 688 (1972) (plurality opinion) (“it follows that the doctrine of 

Miranda v. Arizona. . . has no applicability whatever to the issue [of right to counsel at identifications] 
before us; for the Miranda decision was based exclusively upon the fifth and fourteenth amendment 
privilege against compulsory self-incrimination. . . .”) (citations omitted).

34. See Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per curiam) (suspect who went voluntarily to 
police station for questioning not in custody for Miranda purposes); United States v. Mandujano, 425 U.S. 
564, 579-80 (1976) (plurality opinion) (Miranda warnings not required for grand jury witness called to 
testify about activities in which he may have been involved); Beckwith v. United States, 425 U.S. 341, 344- 
45 (1976) (suspect not in custody for Miranda purposes when questioned by IRS agents in his own home 
and office); Michigan v. Mosley, 423 U.S. 96, 100-04 (1975) (interrogation after Miranda warnings given 
not barred by assertion of right to remain silent few hours earlier in unrelated matter); Harris v. New York, 
401 U.S. 222, 224 (1971) (evidence obtained in violation of Miranda inadmissible in case in chief but may 
be used to impeach credibility).

35. 377 U.S. 201 (1964).
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indicted and released on bail when the police surreptitiously monitored his 
conversation with a former confederate turned informer.36 The Court held 
that deliberately eliciting statements in the absence of counsel and after the 
accused had been indicted was a denial of the protections guaranteed by the 
sixth amendment.37 As the Supreme Court has recently reaffirmed in Brewer 
v. Williams,38 the violation does not depend on the surreptitious nature of the 
interrogation.39

36. Id. at 202-03.
37. Id. at 206. The Court suggested that this manner of obtaining statements was tantamount to an 

interrogation. Id.
38. 430 U.S. 387 (1977).
39. Id. at 400 (“That the incriminating statements were elicited surreptitiously in the Massiah case, and 

otherwise here, is constitutionally irrelevant.”); see Kamisar, Brewer v. Williams, Massiah, and Miranda: 
What is “Interrogation"? When Does it Matter? 67 Geo. L.J. 1, 37 (1978) (Massiah decided as it was despite 
and not because of the secrecy and deception).

40. 377 U.S. at 204-05.
41. 378 U.S. 478 (1964).
42. Id. at 490-91 (statement inadmissible when defendant with retained counsel interrogated in custody 

as focus of investigation, received no warning of right to remain silent, and was denied repeated requests to 
see counsel).

43. Michigan v. Tucker, 417 U.S. 433, 438 (1974); Johnson v. New Jersey, 384 U.S. 719, 733-34 (1966); 
Kirby v. Illinois, 406 U.S. 682, 689 (1972) (plurality opinion). The major purpose of Escobedo was not to 
protect the constitutional right to counsel but “to guarantee full effectuation of the privilege against self
incrimination.” Johnson v. New Jersey, 384 U.S. at 729.

44. 406 U.S. 682 (1972) (plurality opinion).
45. Id. at 688-90. Justice Stewart, the author of the Kirby plurality opinion, dissented in Escobedo v. 

Illinois because of this distinction between an interrogation conducted prior to and one conducted after 
“adversary litigative proceedings have commenced.” Escobedo v. Illinois, 378 U.S. 478, 494 (1964). In 
Kirby he noted that Escobedo seemed to be the only deviation in a line of cases beginning with Powell v. 
Alabama, 287 U.S. 45 (1932), and extending through Coleman v. Alabama, 399 U.S. 1 (1970). In each case 
adversary judicial proceedings had been initiated against the defendant. Kirby v. Illinois, 406 U.S. 682, 688 
(1972) (plurality opinion). Justice Stewart did note, however, that the subsequent decisions explicitly 
treated Escobedo as a fifth amendment case. Id. at 689.

46. Adversary judicial proceedings may be initiated, for example, by formal charges, a preliminary 
hearing, an indictment, an information, or arraignment. Kirby v. Illinois, 406 U.S. at 689.

47. Massiah v. United States, 377 U.S. 201 (1964).

Because Massiah had already been indicted, the Court did not consider 
whether the right to counsel extends to a preindictment interrogation.40 
Although in Escobedo v. Illinois41 the Supreme Court held that the defendant 
did have a right to counsel during a preindictment interrogation,42 subsequent 
decisions have made clear that Escobedo will be limited to its facts.43 In Kirby 
v. Illinois,44 moreover, the Court held that a right to counsel attaches once 
judicial proceedings have commenced against the defendant.45 The only 
question left open after Kirby, therefore, is what constitutes an initiation of 
adversary judicial proceedings.46 47 Certainly the formal state charge against 
Brown falls under this heading and was sufficient to establish her right to 
counsel in the state case. But a mere investigation, which is all the FBI had 
undertaken against Brown, has never been included in that category. If 
Brown had a right to counsel in the federal interrogation, therefore, this right 
must have been derived from the formal state charge and the rationale 
supporting a right to counsel at that stage.

In his opinion for the majority in Massiah,4'' Justice Stewart concluded that 
an interrogation after the commencement of adversary judicial proceedings is 
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an integral part of the prosecution.48 He referred approvingly to Justice 
Douglas’ concurring opinion in Spano v. New York,49 thereby emphasizing 
that an indicted defendant has no less a right to counsel at an extrajudicial 
proceeding than at the trial itself.50 Justice Stewart also cited Powell v. 
Alabama5' for the proposition that the constitutional principle embodied in 
the Massiah holding had long been established.52 He noted that Massiah 
should not preclude continued investigation of an indicted individual’s 
suspected criminal activities.53 But a statement obtained at an interrogation 
conducted after indictment would not be admissible at trial unless the accused 
was afforded the opportunity to have counsel present.54

48. 377 U.S. at 204-05. Stewart referred to his concurring opinion tn Spano v. New York, 360 U.S. 315, 
327 (1959) (Stewart, J., with Douglas & Brennan, JJ., concurring) for the proposition that “the most 
elemental concepts of due process of law contemplate that an indictment be followed by a trial, ‘in an 
orderly courtroom, presided over by a judge, open to the public, and protected by all the procedural 
safeguards of the law.”’ 377 U.S. at 204.

49. 360 U.S. 315, 326 (1959) (Douglas, J., with Black & Brennan, JJ., concurring) (anything less than 
aid of counsel to indicted defendant under police interrogation denies effective representation “at the only 
stage when legal aid and advice would help him.”)

50. 377 U.S. at 204.
51. 287 U.S. 45 (1932).
52. 377 U.S. at 205.
53. Id. at 207.
54. Id. at 206.
55. 388 U.S. 218 (1967). The Court held in Wade that an in-court identification of an accused was not 

admissible if the identifying witness had participated in a postindictment identification at which counsel for 
the accused was not present, unless the prosecution was able to prove that the witness had a basis for 
identifying the accused that was independent of the out-of-court identification. Id. at 237, 241-42.

56. Id. at 224. Prior to the development of police-initiated investigations in the nineteenth century, 
investigation was conducted by private parties. Thus, “[ljnterrogation could be conducted only with those 
who were willing to be interrogated, and the essential point of confrontation would be at the trial, in which 
twelve members of the community who had not been on the grand jury would check the sufficiency of the 
charge against the accused.” Note, An Historical Argument for the Right to Counsel During Police 
Interrogation, 73 Yale L.J. 1000, 1035 (1964).

57. United States v. Wade, 388 U.S. at 224.
58. Id.
59. Id. at 225.
60. Id. at 226.

The Supreme Court analyzed the right to counsel at “critical stages” prior 
to trial in United States v. Wade.55 The Court considered the background of 
the sixth amendment and emphasized that when the amendment was adopted 
there was no organized police investigation as we know it today.56 Rather, 
confrontations with the prosecution in order to marshal evidence were 
conducted largely at trial.57 Today’s procedures, however, have led to critical 
confrontations between the accused and the prosecution at pretrial proceed
ings. The results of such confrontations may effectively settle the accused’s 
fate and reduce the trial to a formality.58 Recognizing that such proceedings 
are tantamount to an extension of the prosecution, the Court concluded that 
the plain wording of the sixth amendment encompasses the assistance of 
counsel whenever necessary for a meaningful defense.59 The accused “need 
not stand alone against the State at any stage of the prosecution, formal or 
informal, in court or out, where counsel’s absence might derogate from the 
accused’s right to a fair trial.”60 Thus, under Wade the courts must 
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“scrutinize any pretrial confrontation to determine whether the presence of 
counsel is necessary to preserve” that right.61

61. Id. at 227 (emphasis in original).
62. In Brown Judge Simpson was convinced that the FBI and the state police were working together 

because the FBI agents knew precisely when and where to find Brown immediately prior to the state 
preliminary hearing. United States v. Brown, 569 F.2d 236, 241 (5th Cir. 1978) (en banc) (per curiam) 
(Simpson, J , with Goldberg, Godbold & Morgan, JJ., dissenting). Judge Hill, on the other hand, would 
insist on direct proof of such cooperation before he would renounce his belief “that agents of the Federal 
Bureau of Investigation are capable of locating a witness without having Florida’s finest draw them a 
map.” Id. at 240 n.l.

63. Judge Simpson’s insistence that the agents should have asked whether Brown would have liked to 
have her attorney instead of an attorney present may allude to the need for an attorney in order to protect 
the integrity of the state case. Id. at 248. He never discussed the significance of the state case, however, and 
appeared to assume throughout his opinion that the same counsel would be able to function for both the 
state and federal investigations.

64. It is unlikely that the Supreme Court would recognize a right to counsel for the federal interrogation 
solely on the basis of language in United States v. Wade that “in addition to counsel’s presence at trial, the 
accused is guaranteed that he need not stand alone against the State at any stage of the prosecution . . . 
where counsel’s absence might derogate from the accused’s right to a fair trial.” See 388 U.S. 218, 226 
(1967) (footnotes omitted). The plurality in Kirby v. Illinois rejected arguments that this language supports 
extension of the right to counsel to preindictment corporeal identifications. 406 U.S. 682, 690 (1972) 
(plurality opinion). Although the Court might view interrogations differently, its traditional insistence on 
the initiation of adversary judicial proceedings—apart from the special in-custody Miranda rule—is so 
strong that a departure is improbable.

Clearly then, the Constitution guarantees the accused a right to counsel in 
any criminal prosecution, and a postindictment interrogation is considered to 
be part of the prosecution. Brown thus would have had a right to counsel had 
the questioning been conducted by a state officer. The same considerations 
compel the conclusion that Brown either required an attorney to protect her 
right to counsel in the state case or had an independent federal right to an 
attorney at the FBI interrogation.

That is, if any statement made by Brown to the FBI was to be used by the 
prosecution in the state case or passed on by the FBI to the state police or 
prosecution, Brown would have had the right to a state-appointed attorney at 
the FBI interrogation. Otherwise, the federal agents could be used to do 
indirectly what the state police could not do directly: interrogate without the 
presence of an attorney. Such indirect interrogation would be as clear a 
violation of the right to counsel as was the use in Massiah of a double agent 
with a radio transmitter. Whether the state seeks to use a statement obtained 
by direct interrogation can be easily ascertained and as easily remedied with 
suppression. Whether information not presented as direct evidence at trial 
was communicated by federal agents to state police, on the other hand, would 
be immeasurably more difficult to prove.62 Recognition of a right to state- 
appointed counsel at a Brown type of federal interrogation would thus protect 
the integrity of the state proceedings,63 discourage the proliferation of illegal 
techniques in combined state and federal investigations, and avoid the 
potential difficulty of proving the use of such techniques to obtain informa
tion prejudicial to the accused.

Furthermore, if the existence of the state charges allows the federal 
interrogation to be treated as occurring postindictment, Brown also had an 
independent federal right to counsel.64 If in a Brown situation federal agents 
are merely looking into the accused’s activities on a completely independent 
basis, then the investigation would not fall within the scope of the sixth 
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amendment right to counsel.But if a state investigation has advanced to the 
stage of formal proceedings before federal agents even become involved, it is 
likely that the federal investigation is not mere spadework but is part of the 
trial preparation phase.65 If the investigation has in fact reached that stage, an 
interrogation will be part of the prosecution. In that case, the presence of a 
formal indictment is immaterial; allowing federal agents to conduct counsel- 
free interrogations because no formal indictment has been issued engages in 
the fantasy that the agents are undertaking a mere preliminary investigation, 
and overlooks the reality that the person of the suspect has been secured by 
the state. The sixth amendment guarantee of the right to counsel is subverted 
by such a practice.

In sum, federal interrogations conducted after the commencement of state 
judicial proceedings create the same problems as interrogations following 
independently initiated federal judicial proceedings. The federal right to 
counsel should therefore attach at the time of the state right to counsel. Thus, 
a sixth amendment right to counsel at Brown’s hallway interrogation by the 
FBI should be recognized.

Is the Signature of an Educated Person 
on a Standard, Printed Waiver Form 

a Valid Waiver of the Right to Counsel 
at Interrogations?

Assuming Brown had a valid right to counsel at the FBI questioning, she 
nevertheless signed a form stating that she understood her right to counsel 
and did not want a lawyer.66 It is necessary, therefore, to analyze the 
conditions necessary to waive the right to counsel at pretrial interrogations, 
and determine whether signing a standard, printed form ever constitutes such 
a waiver.

65. See Judge (now Justice) Stevens’ dissenting remarks in United States v. Springer, 460 F.2d 1344 (7th 
Cir. 1972):

After counsel had been appointed to represent him, and while he was in custody, the 
defendant was visited by two agents of the prosecutor. Defense counsel was not present and 
received no advance warning of their proposed visit. The sole purpose of the visit was to 
obtain evidence for use at the trial. Accepting the prosecutor’s evidence as true, defendant’s 
participation in the crime had already been established and, therefore, no further investigation 
was necessary. The work of the agents was trial preparation, pure and simple.

In a civil context I would consider this behavior unethical and unfair. In a criminal context 
I regard it as such a departure from “procedural regularity" as to violate the due process 
clause of the Fifth Amendment.

Id. at 1354-55 (footnotes omitted). Apparently this is the only instance in which the matter has been 
discussed as a possible violation of due process.

66. United States v. Brown, 569 F.2d 236, 238 (5th Cir. 1978) (en banc) (per curiam). The form, headed 
“WAIVER OF RIGHTS,” stated:

I have read this statement of my rights and I understand what my rights are. I am willing to 
make a statement and answer questions. I do not want a lawyer at this time. I understand and 
know what I am doing. No promises or threats have been made to me and no pressure or 
coercion of any kind has been used against me.

Id.
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The lower federal courts have taken three different positions on the 
conditions necessary to validly waive the right to counsel at a postindictment 
interrogation. Most courts consider a signature on a Miranda waiver form to 
be conclusive evidence of a valid waiver.67 In North Carolina v. Butler,68 the 
Supreme Court this Term upheld the possibility of finding an affirmative 
waiver of a Miranda-based right to counsel even in the absence of an express 
waiver.69 If a suspect already has retained or appointed counsel, several 
circuit courts have required additional evidence that the suspect clearly 
comprehends the potential value of counsel and the significance of dispensing 
with an attorney’s assistance.70 A few courts have adopted a per se rule that 
once counsel has been retained or appointed, any purported waiver is invalid 
if made at a postindictment interrogation and in the absence of counsel.71

In Brown the majority adopted the middle position of the federal courts. 
First, the court summarily dismissed the notion that once counsel has been 
retained or appointed a defendant cannot waive his or her right to counsel.72 
In reaching that conclusion, the court relied on one Fifth Circuit case.73 
Second, the majority reasoned that Brown was a “well-educated teacher” and 
had been repeatedly advised of her rights prior to the FBI interrogation.74 The

67. See, e.g., United States v. Crook, 502 F.2d 1378, 1380 (3d Cir. 1974) (waiver valid; accused knew 
counsel had been appointed for him in unrelated state case); United States v. Mandley, 502 F.2d 1103, 1104 
(9th Cir. 1974) (waiver valid; FBI interrogation on same facts as state charge for which counsel already 
appointed); United States v. Diggs, 497 F.2d 391, 393 (2d Cir. 1974) (waiver valid; accused advised of 
rights by FBI prior to interrogation involving same subject matter as preceding state interrogation); Moore 
v. Wolfe, 495 F.2d 35, 36 (8th Cir. 1974) (waiver valid for oral admissions although defendant refused to 
sign written confession before conferring with attorney); United States v. Cobbs, 481 F.2d 196, 200 (3d 
Cir.) (waiver valid in custodial interrogation by FBI agent although no notice to appointed counsel), cert, 
denied, 414 U.S. 980 (1973); United States v. Springer, 460 F.2d 1344, 1348 (7th Cir. 1972) (waiver valid; 
suspect said he understood his rights and was cooperating with FBI in hopes of leniency). In North 
Carolina v. Butler, 99 S. Ct. 1755, 1758 n.5 (1979), the Supreme Court collects a list of circuit courts that 
have held that an express waiver is not necessary to waive Miranda rights.

68. 99 S. Ct. 1755 (1979).
69. Id. at 1758-59 (emphasis in original).
70. See United States v. Durham, 475 F.2d 208, 212 (7th Cir. 1973) (remanded for hearing on 

voluntariness of statements made in absence of notice to counsel when agent knew counsel retained); 
United States v. Smith, 379 F.2d 628, 633 (7th Cir. 1967) (dictum) (Miranda excludes statements made 
without retained counsel during in-custody interrogations unless clear that accused deliberately and 
understandingly chose to forego assistance of counsel); United States v. Miller, 432 F. Supp. 382, 388 
(E.D.N.Y. 1977) (defendant must know dangers and disadvantages of self-representation in order to justify 
permission to proceed pro se); United States v. Satterfield, 417 F. Supp. 293, 296 (S.D.N.Y. 1976) (valid 
waiver requires information and precautionary warnings commensurate with those required before pro se 
representation permitted); Lopez v. Zelker, 344 F. Supp. 1050, 1054 (S.D.N.Y. 1972) (“casual and 
perfunctory invitation to a Miranda-sty\e waiver” insufficient when FBI knew indictment outstanding).

71. See United States v. Thomas, 474 F.2d 110, 112 (10th Cir. 1973) (canons of ethics preclude any use 
of statement when defendant has retained counsel unless accused’s attorney notified and given reasonable 
opportunity to be present); People v. Hobson, 39 N.Y.2d 479, 348 N.E.2d 894, 384 N.Y.S.2d 419 (1976) 
(New York constitution, statutes, and ethical considerations preclude waiver without counsel if counsel has 
entered proceedings).

72. 569 F.2d at 238.
73. Id. (citing United States v. Vasquez, 476 F.2d 730 (5th Cir.), cert, denied. 414 U.S. 836 (1973)). In 

Vasquez an FBI agent interrogated a suspect about a possible violation of a federal firearms statute while 
the suspect was being held on a state charge of attempted murder. 476 F.2d at 732. The Vasquez court 
rejected the argument that the defendant’s right to effective assistance of counsel had been violated by 
interviewing him alone in jail after an attorney had been appointed for him on the state charge. Id. at 733.

74. 569 F.2d at 239.
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trial judge’s finding that Brown both knew and understood those rights was 
therefore not clearly erroneous.75

75. Id.
Id. at 241, 247-48 (Simpson, J., with Goldberg, Godbold & Morgan, JJ., dissenting).

77. Id. at 243 (“a person cannot ‘knowingly and intelligently’ waive a right if he lacks some rudimentary 
understanding of how he might be affected by relinquishing that right”).

78. Id. at 247.
79. Id. at 245.
80. 430 U.S. 387 (1977).
81. 569 F.2d at 245-46 (Simpson, J., with Goldberg, Godbold & Morgan, JJ., dissenting) (quoting 

Brewer v. Williams, 430 U.S. 387, 404 (1977)).
82. Id. at 248.
83. Id. (emphasis added by Judge Simpson).
84. 304 U.S. 458 (1938).
85. Id. at 464.

In his dissent, Judge Simpson disputed the adequacy of the purported 
waiver.76 He argued that a strict procedure for establishing a waiver should 
have been followed because the questioning occurred in the trial context 
where it is crucial for the accused to understand the significance of foregoing 
an attorney’s assistance.77 He also argued that being well-educated has little 
relevance if the accused does not understand the skills that a lawyer might 
provide.78 Judge Simpson acknowledged that the majority of cases have found 
a waiver when the defendant could read and had the mental capacity to 
understand the Miranda warnings.79 80 Yet he posited that those cases lost their 
significance in light of the two-pronged test for waiver established in Brewer v. 
Williams:™ proof that the defendant understood his or her right to counsel, 
and proof that the defendant affirmatively relinquished that right.81 Judge 
Simpson found that because Brown already had a lawyer, the reference to “a 
lawyer” and the statement that a lawyer “will be appointed for you [if you 
cannot afford one]” were likely to confuse her. He accordingly concluded that 
the Government did not sustain its burden of proving Brown understood 
what she was doing when she signed the waiver form.82 Judge Simpson did 
not suggest adoption of the per se rule invalidating waivers in the absence of 
counsel. Rather, he would have required only “the slight additional precau
tion of asking Mary Brown whether she desired to confer with her attorney 
before answering any questions.”83

The Supreme Court has not decided what the prerequisites are to finding a 
valid waiver of the right to counsel at a postindictment interrogation. Its 
analysis of the proper waiver standard in settings related to that of Brown, 
however, may help resolve the disagreement reflected in the Fifth Circuit’s 
decision.

The Court first articulated a generally applicable standard for finding 
waiver of a constitutional right in Johnson v. Zerbst.84

A waiver is ordinarily an intentional relinquishment or abandon
ment of a known right or privilege. The determination of whether 
there has been an intelligent waiver of the right to counsel must 
depend, in each case, upon the particular facts and circumstances 
surrounding that case, including the background, experience, and 
conduct of the accused.85
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A plain reading of these words calls for a careful case-by-case analysis of 
the accused’s comprehension. Yet the courts, as one commentator has 
observed, have used a “totality of the circumstances” analysis that avoids any 
focused inquiry.86 Nevertheless, Johnson v. Zerbst suggests that the particular 
facts and circumstances of each case should be scrutinized before the 
accused’s right to counsel is deemed to be waived.

86. Dix, Waiver in Criminal Procedure: A Brief for More Careful Analysis, 55 Texas L. Rev. 193, 200 
(1977). By using this total impression approach in each case, courts—including the Supreme Court—can 
conclude that a given waiver is voluntary without addressing or articulating the significance of any 
individual consideration. Because most cases involve a number of possibly determinative elements, the case 
law provides little guidance in resolving or predicting the legal effect of particular aspects of a purported 
waiver. Id.

87. See Schneckloth v. Bustamonte, 412 U.S. 218, 236-40 (1973) (expressly reaffirming the importance 
of knowing and intelligent waiver as applied to those rights Constitution guarantees to preserve fair 
criminal trial). This position has been retained at least verbally in North Carolina v. Butler, 99 S. Ct. 1755, 
1757 (1979). Justice Blackmun noted in a concurring opinion that his joinder with the majority rested on 
the assumption that the Court’s citation to Johnson v. Zerbst was not meant to suggest that the “intentional 
relinquishment of a known right" formula has any relevance in determining whether a defendant has 
waived his right to the presence of a lawyer under the prophylactic rule of Miranda. Id. at 3037.

88. 412 U.S. 218 (1973).
89. Id. at 248-49.
90. Id. at 248-49.
91. 431 U.S. 181 (1977).
92. Id. at 189 (events clearly put defendant on notice that he was suspect; no constitutional disadvantage 

in failure to give warnings even if witness is target of investigation).
93. Schneckoth v. Bustamonte, 412 U.S. 218, 236-37(1973).
94. 422 U.S. 806 (1975).
95. Id. at 835 (citation omitted) (defendant who waived right to counsel before trial cannot be forced to 

accept state-appointed public defender to conduct his defense).
96. 332 U.S. 708 (1948) (plurality opinion).

The Supreme Court has consistently read Johnson v. Zerbst to require every 
waiver of a constitutional right to be knowing and intelligent.87 88 Yet the Court 
has also suggested that the difficulty of meeting that standard varies with the 
right being waived. In Schneckloth v. Bustamonte,u for example, the Court 
held that a suspect may validly consent to a search without understanding 
that he had a right to refuse.89 The Court went to great lengths, however, to 
make clear that such a consent is not to be confused with a knowing and 
intelligent waiver.90 In United States v. Washington,91 the Court held that a 
witness’ grand jury testimony was voluntary even though he had not been 
informed that he was a potential defendant.92 A more complex right involving 
implications not evident to a nonlawyer, such as the help afforded by counsel 
at trial, requires a more detailed knowledge on the part of the accused to 
understand and thus to waive knowingly. The Court, moreover, has consist
ently emphasized that the sixth amendment right to counsel protects “a fair 
trial and the reliability of the truth determining process.”93 It therefore must 
be accorded stricter protection from waiver than other constitutional rights.

Accordingly, the Supreme Court in Faretta v. California9^ emphasized that 
before a defendant can knowingly and intelligently waive his right to counsel 
at trial, he “should be made aware of the dangers and disadvantages of self
representation . . . the record [should] establish that ‘he knows what he is 
doing and his choice is made with eyes open.’ ”95 96 The Court cited with 
approval Von Moltke v. Gillies:*
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[A] judge must investigate as long and as thoroughly as the 
circumstances of the case before him demand. The fact that an 
accused may tell [the judge] that he is informed of his right to 
counsel and desires to waive this right does not automatically end 
the judge’s responsibility. ... A judge can make certain that an 
accused’s professed waiver of counsel is understandingly and 
wisely made only from a penetrating and comprehensive examina
tion of all the circumstances under which such a plea is tendered.97

97. Id. at 723-24.
98. Id. (no valid waiver without examining circumstances; accused held in custody, unable to obtain 

counsel, possibly relied on erroneous FBI advice); see Carneley v. Cochran, 369 U.S. 506, 516 (1962) 
(impermissible to presume waiver of right to counsel unless record shows accused offered counsel but 
intelligently and understandingly rejected offer).

99. 569 F.2d at 242.
100. 430 U.S. 387 (1977).
101. Id. at 392-93.
102. Id. at 390-91.
103. Id. at 401, 406.
104. Id. at 404.
105. United States v. Brown, 569 F.2d 236, 242-43 (5th Cir. 1978) (en banc) (per curiam) (Simpson, J., 

with Goldberg, Godbold & Morgan, JJ., dissenting).
106. Brewer v. Williams, 430 U.S. 387, 398 (1977); Kirby v. Illinois, 406 U.S. 682, 689 (1972) (right to 

counsel attaches whether proceedings initiated by way of formal charge, preliminary hearing, indictment, 
or arraignment).

In Von Moltke the court found that a defendant who signed a waiver of 
counsel form and pled guilty had not validly waived his right to counsel. The 
trial judge had failed to examine the circumstances surrounding the waiver.98 
In sum, Faretta and Von Moltke mandate a high standard of comprehension 
ascertained by strict judicial scrutiny before the right to counsel at trial may 
be validly waived.

As noted by Judge Simpson in his Brown dissent,99 100 the Supreme Court in 
Brewer v. Williams'00 at least suggested that the test for finding a waiver of the 
pretrial right to counsel should be placed on the same footing as the test for 
finding a waiver of the right to counsel at trial. In Brewer the accused was 
interrogated by a police detective during a 160-mile car trip.101 Brewer, like 
Brown, had already retained counsel, but had also been booked, arraigned, 
and jailed.102 The Court concluded that the interrogation in the absence of his 
attorney and after the initiation of adversary judicial proceedings violated the 
accused’s sixth amendment right to counsel, and that the right had not been 
waived.103 In discussing the Government’s burden of proving waiver, the 
Court added: “This strict standard applies equally to an alleged waiver of the 
right to counsel whether at trial or at a critical stage of pretrial proceed
ings.”104

Judge Simpson too would require the same standards to apply to a pretrial 
waiver of the right to counsel as apply to the waiver of the right to counsel at 
trial.105 His conclusion is firmly grounded in logic. Because the sixth 
amendment right to counsel attaches only after the prosecutorial process has 
commenced,106 it should be regarded as a right ensuring a fair trial. Like other 
elements of due process in the conduct of trials—such as the right to a jury 
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trial or the right to counsel at trial—any purported waiver of the right should 
be closely scrutinized.107

If this strict standard is imposed, it is difficult to see how its burden can be 
met by a Miranda waiver form. There certainly is no penetrating and 
comprehensive examination of the surrounding circumstances when such a 
form is signed. Lower federal courts have accepted the signed form as 
evidence of a valid waiver of the fifth amendment right against compelled self
incrimination.108 The forms also invariably refer to the right to have an 
attorney present if any statement is made. The right to counsel in a Miranda 
setting, however, is derived from the fifth amendment privilege against self
incrimination; it is not coextensive with the sixth amendment right to 
counsel.109 Realizing the significance of going without counsel, moreover, 
requires a higher level of comprehension than realizing the significance of 
waiving the right to keep silent.110 The Court has made clear that a 
perfunctory waiver form would be insufficient to establish a waiver of rights 
that ensure a fair trial, as does the right to counsel.111

In addition, several empirical studies following the Miranda decision have 
concluded that the warnings often do not impart to suspects an adequate 
understanding of their fifth amendment rights.112 Many suspects cannot recall

107. See Judge (now Justice) Stevens' dissent in United States v. Springer, 460 F.2d 1344, 1354-55 (7th 
Cir. 1972) (in-custody interrogation of defendant in absence of court-appointed counsel “such a departure 
from ‘procedural regularity’ as to violate the due process clause of Fifth Amendment”).

108. See United States v. Hall, 523 F.2d 665, 668 n.4 (2d Cir. 1975); United States v. Benson, 495 F.2d 
475, 478 (5th Cir.), cert, denied, 419 U.S. 1035 (1974).

109. See United States v. Brown, 569 F.2d at 240, in which Judge Simpson, dissenting, observes: "The 
majority fails to make clear whether it is evaluating waiver of the right to counsel in terms of Miranda v. 
Arizona, which focused on securing the Fifth Amendment privilege against compelled self-incrimination, 
or Massiah v. United States, which involved the broader ramifications of the Sixth Amendment right to 
counsel.” (citations omitted). Cf. Kamisar, supra note 39, at 28-30 (Court in Brewer v. Williams silent on 
question whether Government has heavier burden estalishing waiver of Massiah right to counsel than 
Miranda rights).

110. In United States v. Washington, 431 U.S. 181 (1977), Chief Justice Burger emphasized that the 
protection offered by the fifth amendment is confined to the guarantee "that the witness be not compelled 
to give self-incriminating testimony. The test is whether, considering the totality of circumstances, the free 
will of the witness was overborne.” Id. at 187-88. To comprehend the effect of waiving his fifth amendment 
right, a suspect or accused thus need only understand that he is in no way required to say anything. On the 
other hand, the right to counsel involves ramifications that the nonlawyer generally will not know. Because 
the sixth amendment is designed to provide the accused with the assistance of expert counsel, an essential 
feature of knowing what one is waiving is the possession of at least enough expertise to comprehend how a 
lawyer could be of assistance. Thus, when the suspect does not possess this level of legal sophistication, the 
advice of a legal expert should be a precondition to being able to waive the aid of counsel.

111. See Faretta v. California, 422 U.S. 806, 835 (1975) (defendant may appear pro se but should be 
made aware of dangers and disadvantages of self-representation); McMann v. Richardson, 397 U.S. 759, 
766 (1970) (because guilty plea constitutes waiver of several constitutional rights, "it must be an intelligent 
act 'done with sufficient awareness of the relevant circumstances and likely conequences'”); Boykin v. 
Alabama, 395 U.S. 238, 242 (1969) (unconstitutional for state trial judge to accept guilty plea without 
affirmative showing that it was intelligent and voluntary).

112. See Leiken, Police Interrogation in Colorado: The Implementation o/Miranda, 47 Den. L.J. 1, 14- 
17 (1970) (warnings do not give working knowledge of constitutional rights; 49% of suspects surveyed 
believed oral statements could not be used against them in court); Medalie, Zeitz & Alexander, Custodial 
Police Interrogation in Our Nation's Capital: The Attempt to Implement Miranda, 66 Mich. L. Rev. 1347, 
1374-78 (1968) (20% of suspects surveyed failed to understand warnings and 33% of remainder who 
understood warnings could not understand how their rights would apply to situation); Faculty Note, A 
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the basic content of the warnings, and a substantial number of those who can 
remember the content nevertheless lack any practical understanding of its 
meaning.* 113 One of the studies directly rebuts the majority’s assumption in 
Brown that because the accused had a college education she must have 
comprehended the significance of the right to counsel at an interrogation. The 
study indicates that college-educated draft-protesters who received the warn
ings reacted with no greater understanding of their rights than any other 
suspect.114 Two of the studies also found that the Miranda warnings cannot 
counteract the basic psychological need to speak when spoken to, to respond 
to questions, or just simply to be polite—all factors that lead the average 
person to respond to a conversational setting and ignore the abstract, 
boilerplate language of a Miranda form.115

Postscript to the Miranda Project: Interrogation of Draft Protestors, 77 Yale L.J. 300, 310-11, 318 (1967) 
(Miranda rights explained to college-educated group; because they did not understand function and 
purpose of rights as related to use of statements at trial, suspects often succumbed to psychological need to 
answer questions even when questioned in own homes); Interrogations in New Haven: The Impact of 
Miranda, 76 Yale L.J. 1519, 1570-73, 1613 (1967) (warnings did not affect result of police interrogation in 
80% of cases analyzed; police interrogations slightly more successful when warnings given than when 
omitted); cf. Driver, Confessions and the Social Psychology of Coercion, 82 Harv. L. Rev. 42, 56 (1968) 
(despite warnings, suspect faces strong social psychological pressures in custodial interrogation to make 
statement). But cf. Seeburger and Wettick, Miranda in Pittsburg—A Statistical Study, 29 U. Put. L. Rev. 
1, 10-11 (1967) (study found number of confessions obtained in interrogations declined 20% after police 
were required to give Miranda warnings). See also Spritzer, Criminal Waiver, Procedural Default and the 
Burger Court, 126 U. Pa. L. Rev. 473, 480-88 (1978) (analyzing recent Supreme Court decisions in which 
Court moves from standard of waiver of right to counsel to procedural default if right to counsel not 
asserted).

113. See Leiken, supra note 112, at 14-17; Medalie, supra note 112, at 1374-78.
114. See Faculty Note, supra note 112, at 311, which reports of Yale undergraduates, graduate students, 

and faculty:

Their decision whether to waive their right to remain silent was made on hunch alone, 
without any of the knowledge or understanding required to make it "knowing and 
intelligent.” Their waiver of the right to a lawyer’s advice was even less informed, since their 
ignorance of the significance of the right to silence was compounded by their ignorance of the 
functions a lawyer might have performed for them, (footnote omitted).

115. See id. at 315-18; Driver, supra note 112, at 50-58. In his study, Driver sets forth how this basic 
psychological need has been exploited by the police science of interrogation. Although the Miranda 
guidelines ostensibly were based on this insight, see Miranda v. Arizona, 384 U.S. 436, 445-58 (1966), 
Driver points out that “the Miranda warnings themselves may work as manipulative ‘truth signals,’ for in 
reassuring the suspect that the interview is a voluntary search for truth they may lull him toward self
persuasion." Driver, supra, note 112, at 54. Drivers’ point is illustrated by Nash v. Estelle, 560 F.2d 652, 
658 (5th Cir. 1977) (rehearing en banc granted Dec. 15, 1977) (suspect requested counsel, was told that 
interrogation must stop if suspect requested counsel, desired to talk instead so signed form waiving 
counsel).

116. See Faculty Note, supra note 112, at 309-10 ("To ask a detective ... to act both as interrogator 
and as counsel for the defense is to require a capacity for schizophrenia as a qualification for the job”).

The bare Miranda warnings can, of course, be supplemented with oral 
explanations from the interrogator. This is inadequate, however, because the 
interrogator is an adversary and by definition unable to adopt the neutral role 
necessary to protect the suspect against an imprudent waiver of his or her 
rights.116

The question remains, then, what procedures will ensure that those waiving 
a pretrial right to counsel have the same comprehension of the significance of 
their actions as those waiving the right to counsel at trial? More is needed 
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than the editorial revision of the Miranda litany suggested by Judge 
Simpson.117 118

117. The slight editorial change of “an” attorney to “your” attorney in the standard Miranda waiver 
form tells the listener nothing about the significance of the right being waived. It would not seem to afford 
the level of understanding required for waiver of counsel at trial.

118. 474 F.2d 110, 112 (10th Cir.) (once defendant has retained counsel or had counsel appointed, any 
statement obtained in interrogation inadmissible unless defense attorney notified of interrogation and given 
opportunity to be present), cert, denied. 412 U.S. 932 (1973).

119. Id. The canons of ethics prohibit an attorney from communicating directly with an opposing party 
rather than with the party’s counsel. Id. at 111.

After the Supreme Court’s decision in Massiah. the First Circuit went so far as to exclude all 
postindictment statements made to government agents in the absence of counsel. Hancock v. White, 378 
F.2d 479, 482 (1st Cir. 1967). In White, however, there was no evidence that advice of constitutional rights 
had been given or that a positive waiver had been made. Consequently, this first step in the direction of a 
per se rule appears to have been superseded by the developments precipitated by Miranda.

120. 39 N.Y.2d 479, 348 N.E.2d 894, 384 N.Y.S.2d 419 (1976). See generally Comment, 5 Fordham 
Urb. L.J. 401 (1977).

121. See id. at 484, 348 N.E.2d at 898, 384 N.Y.S.2d at 422.
122. See id. at 483-84, 348 N.E.2d at 897-98, 384 N.Y.S.2d at 421-22.
123. United States v. Thomas, 474 F.2d 110 (10th Cir.), cert, denied. 412 U.S. 932 (1973).
124. People v. Hobson, 39 N.Y.2d 479, 348 N.E.2d 894, 384 N.Y.S.2d 419 (1976).
125. See Kamisar, supra note 39, at 94-101 (Donovan-Arthur-Hobson rule inadequate because it turns on 

retention of counsel and thus protects primarily the financially secure and the professional criminal).
126. 569 F.2d at 248-51 (Simpson, J., with Goldberg, Godbold & Morgan, JJ., dissenting).
127. Id. at 239 (Hill, J., concurring).

One approach has been to adopt the per se rule invalidating any waiver of 
the right to counsel made at an interrogation without counsel or without 
notice to counsel. The Tenth Circuit adopted such a rule in United States v. 
Thomas."*  The court did not base its decision on any constitutional analysis 
but instead relied on the canons of ethics governing the behavior of lawyers 
and the court’s own supervisory powers.119 The New York State Court of 
Appeals adopted a per se rule in People v. Hobson.'20 In the opinion, Judge 
Breitel stated that any attempt to secure a waiver of the right to counsel from 
one who already has counsel, or any attempt to use a statement obtained in 
the absence of counsel, would constitute a breach of professional ethics.121 
More important, because of the state’s constitutional and statutory guarantees 
of the privilege against compelled self-incrimination, the right to assistance of 
counsel, and the right to due process of law, the court concluded that once a 
lawyer has entered proceedings in connection with the charges under 
investigation, a valid waiver of the right to counsel may be made only in the 
presence of counsel.122

The Thomas'22 and Hobson'24 decisions do not solve the basic problem of 
ensuring the validity of the waiver of a pretrial right to counsel. Both base the 
per se rule on prior retention of counsel, which provides no protection for the 
defendant against whom adversary judicial proceedings have commenced but 
who nevertheless has no counsel.125 In Brown Judge Simpson also based much 
of his reasoning on the fact that Brown already had counsel.126 As Judge Hill 
pointed out in the concurrence, however, it is arguable that Brown had no 
counsel for the federal investigation at the time of the interrogation.127 Because 
the purpose of the protective procedure is to ensure that full comprehension 
of the value of counsel precedes any relinquishment of the right, it makes no 
sense to hinge that procedure—the requirement that counsel be present before 
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a waiver will be recognized as valid—on whether counsel has already been 
retained or appointed.128

128. As Kamisar observes, this would make a basic right depend upon the outcome of a race to obtain 
counsel or to interrogate before counsel is obtained. See Kamisar, supra note 39, at 95.

129. See notes 118-22 supra and accompanying text.
130. Faretta v. California, 422 U.S. 806 (1975).
131. Id. at 836.
132. This is not a purely academic matter. In Faretta the defendant refused to allow court-appointed 

counsel to represent him because he felt that attorneys from the public defender’s office were too 
overworked to be able to represent him competently. Id. at 807. Similar reasons may motivate an accused 
not to have a lawyer foisted upon him against his will. In Brewer v. Williams, 430 U.S. 387 (1977), the 
Supreme Court ensured that its holding would not be construed as adopting a per se rule: "The Court of 
Appeals did not hold, nor do we, that under the circumstances of this case Williams could not, without 
notice to counsel, have waived his rights under the Sixth and Fourteenth Amendments. It only held, as do 
we, that he did not.” Id. at 405-06 (emphasis in original) (footnote omitted). This only says what the 
holding is not, however, and is not essential to the holding. The Court did not say that a per se rule is 
unconstitutional or is required by the Constitution. Nor did the Court say that it was precluded from 
adopting such a rule in a future case. It only said that it was not adopting such a rule in Brewer. Of course, 
in Brewer there was no reason to do so.

133. Faretta v. California, 422 U.S. 806 (1975).

Despite their limitations, the Thomas and Hobson rules129 point in the right 
direction. They suggest that one solution to the waiver problem might be to 
require that no postindictment questioning take place unless counsel has been 
retained and is present at the interrogation. Unfortunately, this alternative 
contradicts the Supreme Court’s holding in Faretta130 that a lawyer cannot be 
forced upon a defendant who does not want one.131 Respect for the decision of 
a suspect in these exceptional cases makes it inadvisable to adopt an ironclad 
rule that would prevent the suspect from conducting his or her relationships 
with the police and prosecution regardless of the suspect’s demonstrated level 
of knowledge.132 133

It would not violate the principles set forth in Farettalii to prohibit all 
postindictment interrogations conducted in the absence of retained or ap
pointed counsel unless the suspect demonstrates on record, to the satisfaction 
of a judicial officer, that he or she thoroughly understands the significance of 
dispensing with an attorney’s assistance and of relinquishing his or her right 
to counsel. Another alternative might be to require that no waiver be 
recognized unless retained or appointed counsel has advised the suspect of the 
potential dangers of waiving the presence of counsel, and is satisfied that the 
suspect understands what he or she is doing by proceeding without counsel. 
Under either alternative, postindictment interrogation in the absence of 
counsel is the exception and not the rule. Unless a neutral judicial officer or 
an attorney finds that a defendant has made a knowing and intelligent waiver, 
no waiver should be recognized without prior notification of counsel. In 
Brown’s case, it would have been a simple matter to have her counsel present 
at the interrogation, because she was on her way to meet him when the FBI 
agents intercepted her.

Conclusion

The reasoning of Supreme Court decisions on the pretrial right to counsel 
leads to the conclusion that the initiation of adversary judicial proceedings at 
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the state level should trigger the sixth amendment right to counsel for federal 
interrogations regarding the same set of events and directed at essentially the 
same criminal charges. Brown should have had her state-appointed attorney 
present during the hallway questioning.

Moreover, the finding of a waiver of the sixth amendment right to counsel 
at pretrial interrogations should require the same heavy burden as the finding 
of a waiver of the right to counsel at trial. Empirical studies have demonstrat
ed that the conventional Miranda warnings do not impart a level of 
comprehension that satisfies this burden. The en banc majority in United 
States v. Brown failed to show that Brown had the required level of 
comprehension to execute a valid waiver.

On the other hand, Judge Simpson’s advocacy of a slight change in the 
wording of the text read to the suspect does not remove the underlying 
problem of establishing a valid waiver. Nor does the approach of courts that 
hold invalid any waiver in the absence of retained or appointed counsel. This 
per se approach makes implementation of the right dependent upon whether 
the suspect already has counsel, and might lead to forcing an attorney on a 
fully knowledgeable suspect. Because the officers conducting the interroga
tion are inherently unsuited to inform a suspect about the help that an 
attorney might provide, a neutral third party, such as a judge, magistrate, or 
attorney, should perform that function.

The best alternative is to prohibit interrogation in the absence of an 
attorney unless a suspect refuses to allow an attorney to be present. Even 
then, however, the prosecution should be required to show that a judge, 
magistrate, or attorney had thoroughly informed the suspect about the 
services an attorney might render at an interrogation and had made a finding 
that the suspect understood the ramifications of such a waiver prior to any 
questioning.

Michael Paul Palmer





BOOK REVIEW

The Sources of Antislavery Constitutionalism in America, 
1760-1848 by William M. Wiecek. Ithaca: Cornell University Press, 
1977. Pp. 301. $17.50.

Reviewed by Aviam Soifer*

William Wiecek provides a lucid history of the central constitutional 
arguments concerning slavery and western expansion from 1760 through 
1848. This itself is an accomplishment and sufficient reason to recommend his 
book to all interested in the development of the meaning of the Constitution. 
The more important theme of the book, however, is that changes in the 
meaning of the Constitution have occurred outside judicial chambers and 
congressional cloakrooms. Wiecek argues that from its inception the Consti
tution “was, and is, whatever the American people are pleased to make it.”1 
Indeed, it is “Everyman’s Constitution.”2 The new wave of strict textualists,3 
emanating primarily from the four corners of Boston, will not like Wiecek’s 
illustration of the ways the meaning of the Constitution frequently was altered 
outside the amendment process.

Wiecek, unfortunately, does little to develop this thesis, and this is the 
major failure of his book. He asserts that “Constitutional development was 
(and is) not a monopoly of a hieratic caste of judges and lawyers.”4 He also 
asserts that extrajudicial factors are “the true sources of antislavery constitu
tionalism in America.”5 Yet Wiecek fails to make the connection between the 
thinking of antislavery leaders and the change in what was commonly 
understood to be constitutional meaning.

Of course, there are serious methodological difficulties in any attempt to 
connect the statements of antislavery lawyers with the common man’s 
constitutional beliefs. Whether the linkage can be demonstrated remains 
problematic after one reads Wiecek’s book. His study of antislavery constitu
tionalism is quite good, but it is largely a traditional history of statements 
made during the antebellum period in congressional debates and in suits over 
the legal status of blacks.

The implications of an Everyman’s Constitution are vitally important. 
After outlining Wiecek’s interpretation of the changes in constitutional 
thought before the Civil War, this review will address the problems and 
promises of a contextual approach to constitutional history—constitutional 
interpretation by an American Everyman.

‘Professor, University of Connecticut School of Law, B A., 1969, M.U.S., 1972, J.D , 1972, Yale.
1. W. Wiecek, The Sources of Antislavery Constitutionalism in America, 1760-1848, at 19 

(1977).
2. Id.
3. For a sophisticated version distinguishing between old departures from text, which merit retention, 

and new outrages, which must be condemned, see Monaghan, The Constitution Goes to Harvard, 13 Harv. 
C.R.-C.L. L Rev. 117, 129-30 (1978). For the naive style, see R. Berger, Government by Judiciary: 
The Transformation of the Fourteenth Amendment (1977).

4. W. Wiecek, supra note 1, at 7.
5. Id. at 8.

1281
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History of Antislavery Constitutionalism

Wiecek’s first and best chapter provides a sensitive description of the 
process leading up to Lord Mansfield’s decision in Somerset's Case6 to 
discharge by writ of habeas corpus a slave brought onto English soil. The 
decision “burst the confines of its author’s judgment”7 to provide symbolic 
“neo-Somerset” principles important to the antislavery cause.8 Wiecek then 
traces the beginnings of the American antislavery movement through the 
work of men such as Anthony Benezet, Samuel Hopkins, and Chief Justice 
William Cushing of the Massachusetts Supreme Judicial Court.9 He finds that 
concepts of natural law and the privileges and immunities of Americans were 
invoked widely in antislavery arguments even before the American Revolu
tion.10 11

6. Somerset v. Stewart, 98 Eng. Rep 499 (K.B 1772), reprinted in 20 State Trials 2 (T.B. Howell ed. 
1814). There has been controversy over the accuracy of that particular Somerset report. See Wiecek, 
Somerset: Lord Mansfield and the Legitimacy of Slavery in the Anglo-American World, 42 U. Chi. L. Rev. 
86, 141-46 (1975) (discussing four different versions of Somerset). The first chapter of Wiecek’s book is 
adapted from this article.

7. W. Wiecek, supra note 1, at 33.
8. See id. at 212-13. Under neo-Somerset principles, only “positive law,” like the statutes in the southern 

states, could establish the institution of slavery. Slavery could not exist on the principles of common law. 
Id. at 189, 211-13.

9. See id. at 41-43,46-48.
10. See id. at 44-45.
11. See id. at 62-63.
12. See Ely, Toward a Representation-Reinforcing Mode of Judicial Review, 37 Md. L. Rev. 451 (1978). 

That is, unless one believes that the Preamble is enforceable in a meaningful way. Cf McCulloch v. 
Maryland, 17 U.S. (4 Wheat) 159, 198 (1819) (citing Preamble to support proposition that federal 
government derives power from the people, not from state governments).

13. The Federalist No. 54, at 337 (J. Madison) (Mentor ed. 1961).
14. See generally W. Wiecek, supra note 1, at 62-83.
15. Id. at 16.
16. Id. at 105.
17. See id. at 140, 163-67, 175 (varying interpretations of privileges and immunities clause); id. at 139, 

209, 267 (varying interpretations of 10th amendment).

Wiecek reminds us that the United States Constitution was framed as a 
proslavery document." Indeed, the right to own slaves stands out as the 
substantive right most protected by the Constitution, notwithstanding such 
euphemisms as the three-fifths clause. In a text devoted to establishing the 
mechanism of governmental process,12 the rights of slaveholders to hold those 
“considered by our laws, in some respects, as persons, and in other respects as 
property,”13 were the rights most heatedly debated and carefully protected.14

The rest of the book concentrates upon the debate between North and 
South and among antislavery forces over “the federal consensus.” The tenets 
of the federal consensus were: “(1) Only the states could abolish or in any way 
regulate slavery within their jurisdictions; [and] (2) the federal government 
had no power over slavery in the states.”15 Elevated in the first years of the 
republic to the status of a first principle,16 the later undermining of the federal 
consensus concept forms the dynamic for Wiecek’s history. The oscillating 
interpretations of the privileges and immunities clause and the tenth amend
ment,17 for example, illustrate the malleability of the Constitution itself in the 
clash of nationalism, states’ rights, and antislavery beliefs. Slave rescuers in 
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Pennsylvania echoed slave owners in South Carolina by invoking states’ 
rights some of the time but demanding congressional assistance at other 
times.18 The pain and drama of the breakdown of a consensus that had 
constituted constitutional meaning emerges clearly in Wiecek’s study. Once 
the federal consensus came under seige, the Constitution became the ring 
beside the political merry-go-round.

18. See generally S. Campbell, The Slave Catchers (1970) (examining federal enforcement of 
Fugitive Slave Law of 1850).

19. See generally W. WIECEK, supra note 1, at 133, 191-93,254-55.
20. See id. at 266, 268-69, 274-75. I have much sympathy for this argument. See Soifer, Review Essay, to 

be published in 54 N.Y.U. L. Rev. (1979) (criticism of the history in R. Berger, Government By 
Judiciary: The Transformation of the Fourteenth Amendment (1977)). I am, therefore, 
particularly disappointed by Wiecek’s failure to connect with any specificity the thought of the 183O’s and 
1840’s with the post-Civil War period. Perhaps he means to rely on Jacobus tenBroek’s great contribution, 
Equal Under Law (1965). For all its importance, however, tenBroek’s work is in need of correction and 
amplification in light of more recent scholarship. Further, if Wiecek does rest his theory on tenBroek’s, he 
should say so. See also H. Graham, The Early Antislavery Background of the Fourteenth Amendment, and 
Procedure to Substance: Extrajudicial Rise of Due Process, 1830-1860, in Everyman’s Constitution 
152, 242 (1968).

21. See W. Wiecek, supra note 1, at 187-88, 247-49 (discussing interpretations of the Constitution by 
Calhoun, Garrisonians, and Radical Constitutionalists).

22. See id. at 128-49 (discussing Vesey plot and reactions to it); id. at 162-67 (significance of Crandall 
case in antislavery constitutional thought).

23. See, e.g., E. Foner, Free Soil., Free Labor, Free Men (1970); G. Fredrickson, The Inner 
Civil War (1965); A. Kraditor, Means and Ends in American Abolitionism (1969); L. Perry, 
Radical Abolitionism (1973). See generally D B. Davis, The Problem of Slavery in the Age of 
Revolution, 1770-1823 (1975); W. Jordan, White Over Black (1969).

This breakdown stemmed in part from our lack of ideological tradition. 
From the beginning, a vague belief in the Constitution was a satisfactory 
substitute for many Americans. It is on this critical point that Wiecek fails to 
pursue fully his notion of Everyman’s Constitution. It is difficult to think of 
Lord Mansfield as Everyman or to attribute knowledge of “neo-Somersei” 
principles to the man on the streets of either Boston or Richmond.

Surely Wiecek intends to illustrate nonhieratic constitutional development 
with more than the speeches of dissident antislavery politicians and the 
arguments of lawyers for losing causes.19 He suggests that antislavery leaders 
anticipated the fourteenth amendment in their suggestion that the govern
ment has a duty to protect all citizens, and in their argument that slavery is a 
denial of due process.20 Yet he does little to support his claim that antislavery 
activists such as Alvan Stewart and Lysander Spooner, whom he denominates 
Radical Constitutionalists, anticipated the development of Everyman’s Con
stitution more accurately than William Lloyd Garrison, Wendell Phillips, or 
even John C. Calhoun.21

Wiecek does demonstrate successfully that dramatic events such as the 
alleged slave revolt led by Denmark Vesey in Charleston, and the efforts of 
Connecticut citizens to stop Prudence Crandall from teaching black girls, 
produced a plethora of newfangled constitutional interpretations.22 But 
without discussing social history or locating antislavery constitutional ideas 
within more general intellectual history, we lose sight of the antislavery 
Everyman. Nor does Wiecek’s discussion of the fractionalized antislavery 
leadership do justice to the recent outpouring of revisionist work.23 This fault 
may be excused in part because his study ends in 1848. Further, the lines 
dividing and entangling the antislavery all-stars are terribly confusing and 



1284 The Georgetown Law Journal [Vol. 67:1281

probably of interest only to specialists among historians and avid fans of 
ideological splintering.

The author does make the effort, however, to identify three groups. He 
divides the antislavery movement into:24

24. See W. Wiecek, supra note 1, at 16.
25. See id. at 202-27.
26. See id. at 228-48.
27. See id. at 249-75.
28. I prefer Foner's selection criteria for the political groups. See E. Foner, supra note 23, at 10 (early 

members of Republican party divided into radicals, ex-Democrats, conservatives, and moderates according 
to their positions on various issues). Fredrickson’s method of distinguishing the antislavery genus is more 
flexible than Wiecek’s, allowing consideration of Transcendentalists, adherents of Walt Whitman and 
Horace Bushnell, and elitist Union League types, as well as Garrisonians of varying stripes. Fredrickson 
analyzes their evolutions along a continuum loosely based upon their reverence for institutions. See G. 
Fredrickson, supra note 23, at 7-22.

29. See M. Dillon, The Abolitionists 146 (1974); E. Fonfr, supra note 23, at 302-03.
30. See E. Foner, supra note 23, at 276-78.
31. Robert Heilbroner has asserted that ‘‘thus far in human history authority and subordination, with 

(1) The Moderate Constitutionalists, clustered about the Liberty Party, 
whose ambivalence about the power of the federal government to eliminate 
slavery led them to exit with the whimper of “nonextension” and the 
endorsement of the Wilmot Proviso;25

(2) The Garrisonians, themselves anything but unified, who asserted 
forcefully that because the Constitution was proslavery and binding on 
anyone who took an oath to support it, the moral thing to do was to 
disengage from the prevailing legal order;26 and

(3) The Radical Constitutionalists, who appear to be Wiecek’s personal 
favorites.

This group asserted the universal illegitimacy of slavery, and through what 
Wiecek concedes to be a strained reading of the Constitution, determined that 
federal power could eliminate slavery and protect all citizens of the United 
States.27

In his strict differentiation among the three groups, Wiecek fails to 
appreciate their permeability28 and the extent to which their disagreements 
were frequently lovers’ quarrels.29 He misses the symbiotic quality of 
relationships in which moderates could point to the extreme views of wild
eyed radicals as the only alternative to their own reasonable proposals, and 
radicals could remain ideologically pure while applauding the meliorist 
stances of their more conservative allies.

The essential point of Wiecek’s history, however, is that the Constitution 
was believed to be up for grabs. Slavery and western expansion did enlarge the 
ranks of interpreters of the Constitution,30 but that alone did not quite make it 
Everyman’s Constitution. Wiecek never defines Everyman. Nor does he 
consider the anarchic potential of his argument, and the extent to which that 
potential was perceived and feared by the very antislavery leaders who are the 
subjects of his study: When the Constitution is whatever the American people 
choose to make it, the Constitution no longer serves as a restraint on force. 
Given the durability of the urge toward domination,31 the threat of interposi
tion by shifting alliances of individuals was and remains troublesome.
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Implications of an Everyman’s Constitution

The Constitution, if defined as whatever force the public will bear, is not 
far removed from the defense of slavery offered by Senator James Jackson of 
Georgia. Jackson, who was known as the “Prince of Savannah Duelists,”32 
proclaimed: “[You] cannot prevent slavery—neither laws moral or human 
can do it—men will be governed by their interest, not the law.”33 Arguments 
in both the North and the South echoed Senator Jackson in their reliance on 
the ultimate power of self-interest. But what are we to make of Everyman’s 
constitutional interpretation if it is founded on self-interest?

all their terrible effects on human character, have existed everywhere" because of the "irrepressible 
reassertion of domination." Heilbroner, Inescapable Marx, New York Review of Books, June 29, 
1978, at 36, col. 1 (reviewing 13 books). In the same issue William Styron argues that “the catastrophic 
propensity on the part of human beings to attempt to dominate one another" is "perhaps the most 
compelling theme in history.” Styron, Hell Revisited, New York Review of Books, June 29, 1978, at 10, 
col. 1. One need not be on the Vineyard reading the New York Review of Books to be aware of the problem. 
Cf. N. Shange, For Colored Girls Who Have Considered Suicide When the Rainbow is Enuf 
(1977).

32. For a brief sketch of the life of Senator Jackson and his political machinations concerning the Yazoo 
land grab, see C. Magrath, Yazoo 8-13 (1966).

33. W. Wiecek, supra note 1, at 104.
34. See E. Genovese, Roll Jordan, Roll 25-49 (1974) (slave protection laws served primarily as 

moral guide for slave owners; enforced only for most egregious offenses); Horwitz, Book Review, 86 Yale 
L J. 561 (1977) (ideology of rule of law maintains social order by creating appearance of justice).

35. See W. Wiecek, supra note 1, at 133-34.
36. See id. at 129, 132.
37. See id. at 133-34 (discussing Eckison v. Deliesseline, 8 F. Cas. 493, 495, 496 (C.D.S.C. 1823)).
38. A dramatic profile of Federal Judge Waring’s rare judicial courage in the early stages of Briggs v. 

Elliot, 98 F. Supp. 529, 538 (E.D.S.C. 1951), South Carolina’s companion case to Brown v. Board of 
Educ., 347 U.S. 483 (1954), may be found in R. Kluger. Simple Justice 295-305 (1976).

39. W. Wiecek, supra note 1, at 134.

We hunger for protection from the Hobbesian goblin. Perhaps the law itself 
actually controls the powerful; perhaps the law is autonomous in some subtle 
way. In current academic parlance, our scholarly hedge is the hegemony of 
the law.34 An interesting claim for this hegemonic function may be discerned 
in Wiecek’s description of the decision by Justice William Johnson that 
invalidated South Carolina’s Negro Seamen’s Act of 18 2 2.35 The Act, passed 
in the wake of accusations against Denmark Vesey for plotting a slave 
uprising, mandated incarceration of free black seamen while their ships were 
in any South Carolina port.36 Justice Johnson found that the Act violated the 
supremacy clause by interfering with the federal power to regulate commerce 
and with a treaty with Great Britain.37 Like Judge Waites Waring over a 
century later,38 Justice Johnson defied class and clan for his vision of the 
Constitution. He thereby became a “virtual exile from his native state.”39

Although the law on occasion may mediate for the underclass, we do not 
know how the Constitution, if left to Everyman, will restrain the force of 
majority rule. What happens when the majority intensely dislikes an individu
al or group, whether discrete and insular or effete and impudent?

The historical perspective of Wiecek’s book underscores that essential 
problem. Wiecek demonstrates that surrogates for the people—the an
tislavery leadership—and some of the people some of the time worried about 
and affected constitutional réévaluation in the course of their dialectic 
disputes. One need not be a Marxist to see a dialectic. We do not, however, 
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learn either how to recognize Everyman or when to be confident in our 
interpretation of his constitutional points.

We desperately need a rule of recognition. Can constitutional thought be 
both sacerdotal and democratic? Can we tell where Everyman is taking the 
Constitution before we get there? We must be able, for example, to explain 
how we know that an interpretation of the equal rights amendment by a 
relative unknown like Ann Freedman may matter in the long run, although 
the efforts of North Carolina’s Senator Helms to put prayer back in the 
schools by statute will not.40 Somehow the opinion of the public about the 
meaning of the Constitution remains essentially different from public opinion. 
The common assertion—made by politicians and leaders of movements—of 
endorsement by the popular will does not help much. Even Dworkinians must 
worry a bit that both Jefferson and Holmes rather starkly defined natural law 
as majority rule. Jefferson asserted “that the will of the majority [is] the 
natural law of every society.”41 Holmes told Laski, “I see no meaning in the 
rights of men except what the crowd will fight for.”42

40. Ms. Freedman, who practices law in Philadelphia, is a coauthor of B. Babcock, A. Freedman, E. 
Norton & S. Ross, Sex Discrimination and the Law (1975) and Brown, Emerson, Falk & Freedman, 
The Equal Rights Amendment: A Constitutional Basis for Equal Rights for Women, 80 Yale L.J. 871 
(1971). Senator Helms' effort is reported in the N.Y. Times, Aug. 6, 1978, § 1, at 26, col. 1 (legislative 
attempt to remove voluntary school prayer case from federal jurisdiction). See Washington Post, Apr. 10, 
1979, § A, at 1, col. 3 (school prayer rider moved to minor judicial system bill and deemed "headed for 
oblivion" by Helms).

41. XVI Papers of Jefferson 179 (J. Boyd ed. 1961) (speech of Feb. 12, 1790). Jefferson also claimed, 
however, that “the right to have commerce and intercourse with our neighbors is a natural right." Id. at 
450.

42. 1 Holmes-Laski Letters 8 (M. Howe ed. 1953).
43. The decision of Regents of the University of California v. Bakke, 438 U.S. 265 (1978), anticipated to 

be a landmark but transformed into a landmine, illustrates clearly the difficulty in ascertaining who 
properly decides important questions for what community—a problem of the appropriate scope-of-the- 
universe—which is a major issue in constitutional theory ranging from issues concerning voting to housing 
to the commerce clause. See, e.g.. Baker, Counting Preferences in Collective Choice Situations, 25 U.C.L.A. 
L. Rev. 381 (1978); Michelman, Political Markets and Community Self-Determination: Competing Judicial 
Models of Local Government Legitimacy, 53 Ind. L.J. 145 (1978); Sager, Insular Majorities Unabated: 
Warth v. Seldin and City of Eastlake v. Forest City Enterprises, Inc., 91 Harv. L. Rev. 1373 (1978).

44. See Ely, supra note 12.

It is somewhat disconcerting and a bit anomalous to rest constitutional 
change on some unexplained faith in “Power to the People.” Just as the 
frustrating search for an appropriate revolutionary subject is a major problem 
for the contemporary Academic Left, the leading problem for contemporary 
constitutional scholars may be how to determine who constitutes “We, the 
People.”43 When we claim to discover constitutional change in the views of a 
majority Everyman, the conundrum of Constitution and consent becomes a 
double bind. When Everyman is self-interested, the difficulty is compounded.

This difficulty is particularly pertinent to the current debate among 
academics over constitutional theory and the appropriate role for judicial 
activists. A salient point in John Ely’s reinterpretation and defense of the 
Warren Court, for example, is that the Constitutional text itself guarantees 
democratic access to government processes.44

It is striking, however, that Americans today, despite unprecedented access 
to courts, legal aid, and the legislative process, remain basically quiescent 
while the Court stares down presidents who enjoy the largest pluralities and 
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Congress when it dares to attempt to regulate its own membership. To many 
Americans, the Court is an accessory to murder for its abortion decisions.45 
Yet the public continues to revere the Court reflexively—certainly not 
reflectively—while the professoriat digs for neutral principles and clucks over 
the renascence of substantive due process. Even the Burger Court, apparently 
impelled by an urge to return to the pre-John Marshall days of seriatim 
opinions, is unable to stem the tide of popular respect for the Court.

45. The abortion issue did produce well organized political activity. Indeed, several recent election 
results have been explained as fallout from antiabortion campaigns. See Bryant, State Legislation on 
Abortion After Roe v. Wade: Selected Constitutional Issues, 2 Am. J.L. & Med. 101 (1976); N.Y. Times, 
Nov. 8, 1978, § A, at 19, col. 2 (abortion stand key to defeat of Senator Dick Clark (D-Iowa)).

46. Apologies to the ghosts of Henrik Ibsen and Emile Durkheim, and to the reader, are in order. Cf. 
Karst, Foreword: Equal Citizenship Under the Fourteenth Amendment, 91 Harv. L. Rev. 1,67-68 (1977).

47. See W. Wiecek, supra note 1, at 259-62.
48. See id. at 168, 192, 264-65.
49. See id. at 133, 139, 172-82.
50. Id. at 231.
51. Id. at 232-33.
52. See id. at 134, 241-42, 247. Wiecek also mentions a similar decision by the English abolitionist, 

Granville Sharp, who resigned his position as a clerk in the Ordnance Department in 1776 because he felt 
he could not write orders for munitions to be shipped to British troops in the American Colonies. See id. at 
25. In the first half of the 19th century, many Americans stated that they left their employment and their 
communities over moral issues. This claim occurs frequently enough to constitute a pattern worthy of 
further study. Examples, across a broad spectrum, include the purist moral position of Wendell Phillips; 
the religious conversion of James G. Birney; and the undramatic but firm scruples of future Justice Samuel 
Miller. See id. at 153-54. For an outstanding discussion of the moral dilemma among judges, see R. Cover, 
Justice Accused (1975).

It is no easy task to discern what, if any, constitutional consensus 
Americans share today. The difficulty is accentuated by the current prolifera
tion of pollsters accompanied by decreased attendance at the polls. In 
constitutional terms, Everyman often appears to slip between virtually empty 
legal phrases. For example, nearly everyone embraces without serious debate 
both the limitations “Our Federalism” places on the federal government, and 
claims of entitlement to a solvent social security program. We are no longer 
even able to anticipate the entertainment value of hearing our political 
symbols clash. An anomie of the people46 is abroad in the land.

Wiecek succeeds in illustrating that matters were different in the first half 
of the nineteenth century. The Supreme Court and the Constitution were less 
encrusted with reverence. People were less likely to confuse one with the 
other. Resort could be had—and frequently was—to alternate sources for law 
and morality.47 The Declaration of Independence, for example, was a 
powerful higher-law referent in antislavery argument.48 Defenders of slavery 
also invoked higher law to exclude abolitionist literature and to jail freed 
blacks.49 Garrisonians employed millenialism to support their anti-institu- 
tionalism.50 For them, the Constitution’s proslavery taint compelled absten
tion and nonresistance.51 For others, the text of the Constitution became 
“fighting words”; people actually left homes and jobs over ideology.52 The 
rhetoric of public figures afforded entertainment and sometimes altered 
consciousness.

It mattered, for example, that “Old Man Eloquent,” John Quincy Adams, 
said of the Constitution when he read Madison’s notes on the Constitutional 
Convention: “[T]he saturation of the parchment with the infection of slavery 
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. . . no fumigation could purify, no quarantine could extinguish.”53 Many 
joined Adams in looking beyond a proslavery Constitution to discover 
justice.54 Of course, willingness to serve justice once it was discerned varied 
greatly in the face of fears for the Union.55

53. W. Wiecek, supra note 1, at 245. Examples of reliance upon the Declaration of Independence and 
upon natural law abound throughout Wiecek’s book. See id. at 120, 138, 146, 192, 213, 216, 264-65.

54. See generally id. at 245-46.
55. See generally R. Cover, supra note 52.
56. The dragon metaphor originated with Justice Holmes and applied history and precedent in the 

common law. See Holmes, The Path of the Law. 10 Harv. L. Rev. 457, 469 (1897). It is striking that 
Holmes could foresee the dragon of precedent killed or tamed, but not the possibility that it might triumph. 
Today the dragon may be Holmes; at least he seems to have a magic hold over the revisionist historians, 
many of whom now report that they are "working on Holmes" in one way or another. A clarion call for the 
assault on the conservative tradition was issued by Horwitz in The Conservative Tradition in the Writing of 
American Legal History. 17 Am. J. Legal Hist. 275, 281 (1973).

57. See A. Bickel, The Morality oe Consent (1975). For a fine glimpse of the chaotic reality of the 
very institutions Burke extolled, see Bailyn, Tllb: A Year of Challenge—A World Transformed. 19 J.L. & 
Econ. 437 (1976). See also J Plumb, In the Light of History 95-101 (1973).

Wiecek’s history helps us to see that constitutional interpretation once 
concerned people much more than it does today. His book illustrates that 
attention must be paid to nuance and context in doing constitutional history. 
If we are to understand constitutional development, we must heed the 
hesitant voice of the people, even as amplified by unofficial surrogates in 
pressrooms, artists’ studios, and nonprofit organizations.

Prodded and pulled by J. Willard Hurst, Morton Horwitz, Robert Gordon, 
and others, the dragon of the conservative tradition in the writing of legal 
history is out of its cave.56 The writing of constitutional history, however, 
generally remains institutional history. It is focused almost exclusively on the 
evolution of constitutional views of judges and lawyers, supplemented by 
diverting biographical tidbits concerning the Justices. In constitutional 
historiography, the dragon may be ahead on points.

It is both indicative and alarming that as great a constitutional scholar as 
Alexander Bickel engaged at the end in Burkean obeisance to institutions 
rather than in consideration of how those institutions actually performed.57 
Wiecek, too, is at times engaged in wrestling Whiggish history to a standstill. 
Much of his book is a traditional, albeit unusually enlightening, account of 
the manner in which slavery was protected by the Constitution and how this 
compromise dominated lawyerly debate over law and justice. He does not 
deliver on his initial promise to illustrate Everyman’s Constitution.

The significant accomplishment of The Sources of Antislavery Constitu
tionalism is its clear description of a monumental struggle, more than a 
century ago, to control constitutional meaning. This is an accomplishment 
worthy of attention by lawyers as well as historians. It is important as an 
antidote both to the notion of fixed constitutional meaning and to the myopic 
focus on the gloss that berobed oracles place on the Constitution’s text. The 
struggle Wiecek describes was carried out for the most part by people who 
were not at the time among the established ranks of lawgivers, yet their 
intellectual and political efforts did have a profound impact on the meaning of 
our Constitution.

Today, Americans rarely get riled up over constitutional issues, except for 
vague resentment over too much law accompanied by too little order in daily 
life. The contemporary Everyman tends to leave the Constitution to Wendell 
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Phillip’s “hair-splitters and cob-web spinners.”58 At the risk of being accused 
of role conflict, law professors and lawyers should recognize that both the 
writing of our constitutional history and the interpretation of our Constitu
tion suffer from the professionalization of its interpreters.

58. W. Wiecek, supra note 1, at 243.

Wiecek’s book provides a valuable historical corrective and the glim
merings of an important new emphasis in constitutional history. It should be 
read.
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