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Professor Jonathan Sobeloff
1934-1979
In his all too brief career, Jon Sobeloff brought much luster to this
institution: as a visiting professor at several schools including the University
of Michigan, as a member of the American Law Institute, as a consultant to
the United States Treasury Department, as a member of the major national
professional and educational organizations, including those in his field of
taxation, as chairman of bar committees on tax matters, and as a lawyer, pro
bono, in the area of individual rights. Georgetown has benefited as well from
the acclaim accorded to his many publications.1
This institutional loss is much more a personal loss. Jon Sobeloff was one of
us, a teacher, a scholar, a man who cared for this law school and its students.
He was a good teacher—not because he was electric, an entertainer, a
comedian (although a droll sense of humor was never far from the surface);
his subjects are not the stuff of which entertainment is made. He was good
because of his incredible mastery of his subject. Good because he worked
hard, always, at delivery. Good because he cared for his students and sought
constantly the best way to articulate from that great mind to the novice
student the complexities of his field. He has been paid the ultimate compli
ment as a teacher. Those who look back on his course—after graduation, in
practice—say he prepared them well.
He was a good scholar—here the clarity of pen and magnitude of
knowledge combined to range from analysis on the cutting edge to synthesis
for the student and fledgling lawyer. In a field that changes constantly, in
which being up-to-date is itself a full-time burden, he explored ideas and
theories and gave clarity to complexity, in writings and speeches, to profes
sional and lay audiences.
Here, too, he cared. Cared as a professional cares, but also as a lawyer in
the best sense. Here he gave time, effort, and skill to law reform and
individual rights, as in the amicus brief he wrote for the American Civil
Liberties Union arguing that the Marihuana Tax Act provision violated the
privilege against self-incrimination. The Supreme Court agreed.2

1. J. Sobeloff, Federal Income Taxation of Corporations and Stockholders In A
Nutshell (1978); J. Sobeloff, Tax and Business Organizaton Aspects of Small Business (4th
ed. 1974); J. Sobeloff, Intereston Deferred Payments: Section 483 (1967); The Tax Consequences
of Capital Withdrawal or Liquidation, 20 Prac. Lawyer 43 (Jan. 1974) (excerpt from Tax and Business
Organization Aspects of Small Business); New prepaid income rules: IRS reversal of position will aid
many taxpayers, 33 J. Tax. 194 (1970); Payment of Compensation in the Form of Restricted Property:
Problems of Employer and Employees—The Rules of New Code Section 83, 28 Ann. N.Y.U. Inst. Fed.
Tax. 1041 (1970); Tax Problems of an Initial Public Offering, 58 Geo. L.J. 1063 (1970) (revised version
published as Tax Problems of Going Public, 1970 Prentice-Hall "Tax Ideas”); The Freedom of Information
Act, 54 A.B.A. J. 709 (1968); The Marihuana Tax Act, 3 Suffolk U. L. Rev. 101 (1968); The New
Freedom of Information Act: what it means to tax practitioners, 27 J. Tax. 130 (1967), condensed and
reprinted in Monthly Dig. Tax Articles (Feb. 1968); Tax Effect of State Court Decisions—The Impact
o/Bosch, 21 Tax Lawyer 507 (1968); Book Review, 20 J. Legal Educ. 235 (1968) (R. Rice, Problems
and Materials in Federal Income Taxation).
2. Leary v. United States, 395 U.S. 6 (1969).
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Here, too, he was paid the ultimate compliment. Professors who are
presently preparing a casebook have chosen to include a section of one of his
articles, because it is the best thing written on the subject.
He was a good, hardworking colleague and committee member. He was
patient when we were impatient, thorough when we were inclined to be
superficial. With that great mind, he was capable of such complete analysis of
problems and their solutions that we failed to listen at our peril.
And he cared for the institution. No responsibility was too small for his full
attention, and no issue was too unimportant not to be sure we were right.
From Gilbert and Sullivan to the Tenure Committee, he cared.
He was a good man, a man who paid us the ultimate compliment: the
compliment of charity. Few knew of his illness. For five years he declined to
visit upon us his burdens. He shirked no responsibility; indeed, he asked for
more.
This is the Jon Sobeloff we shall remember. These personal tributes and the
student scholarship bearing his name will evoke in all who were his colleagues
here the pain of his loss and the joy of having known him.

David J. McCarthy, Jr.,
Dean

In Tribute to Jonathan Sobeloff
One of the more pleasurable aspects of being a lawyer is the frequent
occasions it provides to deal with situations that boggle the mind. The fun, of
course, is in the unboggling. Business lawyers, and most especially tax
lawyers, learn to adjust to this double-crostic world; the best ones thrive in it.
Jon Sobeloff seemed to relish it more than most.
In fact, as a lawyer and as a law professor, Jon Sobeloff was more than a
brilliant law expert. His work represented the marriage of all the complex
strands from which one weaves together the business lawyer. At his best, the
business lawyer serves as counselor, planner, and expert in the disparate
specialties of tax law, corporation law, securities regulation, corporate
finance, investment analysis, draftsmanship, and accounting. This is why the
business “lawyer” is usually a firm. I have known few who could combine all
these fields with Jon Sobeloffs finesse.
Many law schools, in their business law curriculum, acknowledge the need
for this kind of virtuosity and offer a course in Business Planning. This course
presents problems that require students to apply what they have learned in
the various courses I have mentioned. In a sense, this exercise is easier for
students than professors, for the student has not yet hardened into a narrow
specialist. Yet, this is where Jon Sobeloff shone.
He came to Georgetown well equipped for this role. As a lawyer at the
Internal Revenue Service he had begun his mastery of tax law, a process that
continued through his years at Georgetown. As a practicing lawyer in Detroit
his range was broader, including important work in a most significant
corporation law case involving the propriety of a sale of corporate control.1
There is a personal note for me in all this. Jon Sobeloff and I both came to
Georgetown in the summer of 1966, and we were the sole occupants of the
walk-up garret offices on the top floor of a creaking building on Sixth and E
Streets. Most senior members of the faculty eschewed these quarters and,
except for Ed Bradley, they rarely made the difficult trek up the perilous
staircase. The three of us, however, were firmly convinced that Georgetown
should adopt a Business Planning course, modeled after the innovative
materials that David Herwitz had created at Harvard, and we spent long
hours in the planning. Jon Sobeloff had been one of Dave Herwitz’s better
students, and it was easy to see why. He enjoyed the state of being mindboggled—he was pretty good at boggling others, it must be said—and
somehow he was able to keep track not only of the tax components of the
problem, but also all other specialties. We developed the Business Planning
Course over the year, and we then offered two sections the following year. I
had the distinct pleasure of team teaching with both of my colleagues, and I
doubled as a student of each.
Here is where I had the ocassion to witness close-up Sobeloffs special
unboggling process. Jon Sobeloff was the teacher’s teacher. He would think
through the ramifications of a problem to its fullest, carefully articulating his
reasoning process as he progressed. Whether his nonfaculty students could
fully appreciate the thoroughness and sophistication of this analysis, his
coteachers surely could. What sets out the compleat business lawyer from
1. Honigman v. Green Giant Co., 208 F. Supp 754 (D. Minn. 1961), affd, 309 F.2d 667 (8th Cir. 1962).
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even the brilliant technician is the facility that Jon Sobeloff possessed to see
the interrelations among all the fields that bear on the problem.
Towards the end of his all too brief career, Jon Sobeloff wrote a book in
which he synthesized his vast learning for the benefit of those who practice in
the field. Published by the American Law Institute, his Tax and Business
Organization Aspects of Small Business provided the soundest advice on the
business law factors necessary to organize and operate a small business.
During the past summer, as I was working on a casebook in corporation law,
I discovered that there was nothing better than this book to explain the
choices that counsel must make in deciding how to begin a business
organization and, with Jon’s permission, reproduced a large excerpt. The
book was just one further demonstration of his talent to pull the pieces
together. In fact, all of his writings showed this special gift.
I can think of numerous examples of Jon Sobeloff s impressive skills. There
was the occasion when I dropped in on him to discuss the impact of a new rule
that the SEC had adopted so that corporate earnings reports would reflect the
effects of inflation. This area of the law was not his specialty, but I thought
that Jon would be a good person from whom to get a fresh look. The arcane
provision, which affected replacement cost accounting, demanded the closest
reading of annual reports in order to see the point. Jon had had no earlier
encounter with the rule, and I tried to explain its operation to him, but before
long he took over the conversation, and the analysis. As he worked through
an annual report, cross-referencing the language and the numbers in both the
front and rear of the report, Jon proceeded to unlock its true meaning. None
of this included any tax analysis, but it involved everything else. At the end,
that report revealed truths and insights reserved for the cognoscenti. And it
all seemed so simple with the help of my own personal Rosetta Stone. For me,
no reading of an annual report has ever been quite the same.
Those of us who are privileged to teach law students could aspire to
nothing higher than to train students to function like Jon Sobeloff.

Donald E. Schwartz,
Associate Dean

Test Tube Babies:
Legal Issues Raised by In Vitro Fertilization
*
Dennis M. Flannery**
Carol Drescher Weisman***
Christopher R. Lipsett****
Alan N. Braverman*****
Before the federal or state governments undertake any action
affecting IVF research or health care programs, a number of legal
issues should be addressed. This article surveys the current state of
the law pertaining to IVF and examines constitutional issues raised
by the use of IVF for procreation and for pure research. It also
examines the government's potential tort liability for injuries that
might occur in the course of IVF research or health care programs.

The birth of Louise Brown in July 1978 vividly demonstrates that human
life can now begin outside a woman’s body.1 This baby was conceived through
a process known as in vitro fertilization or IVF.2
In response to the “test tube baby’s” birth and to an application for a grant
involving IVF research, the Department of Health, Education, and Welfare
(HEW) and its Ethics Advisory Board (EAB) undertook a study of the legal,
ethical, social, and scientific issues raised by IVF.3 In June 1979, HEW
published the Board’s Report, which approved HEW funding of IVF research
under certain conditions.4 This article, originally prepared as a memorandum
to the EAB, focuses on the legal issues surrounding government regulation of
IVF.
As the EAB Report explains, IVF procedures often begin with a woman’s
taking hormones to stimulate the production of several eggs or ova.5 After the
eggs are removed in a surgical procedure called laparoscopy, they are placed
in a laboratory medium to which sperm are added. Eggs successfully fertilized
*The opinions expressed are those of the authors only and should in no way be attributed to their law
firm.
‘♦Partner. Wilmer, Cutler & Pickering, Washington, D.C. A.B. 1961, Fordham University; LL.B.
1964, University of Pennsylvania.
♦♦♦Associate, Wilmer, Cutler & Pickering, Washington, D.C. A.B. 1967, Brown University; J.D. 1974,
Catholic University of America.
♦♦♦♦Associate, Wilmer, Cutler & Pickering, Washington, D.C. A.B. 1971, Princeton University; J.D.
1974, University of Pennsylvania.
♦♦♦♦♦Associate, Wilmer, Cutler & Pickering, Washington, D.C. A.B. 1969, Brandeis University; J.D.
1975, Duquesne University.
1. See, e.g., All About That Baby, Newsweek, Aug. 7, 1978, at 66; The First Test-Tube Baby, Time,
July 31, 1978, at 58; N.Y. Times, July 26, 1978, at 1, col. 5.
2. As used in this article, the term “IVF” encompasses fertilization itself, donation of semen, extraction
of ova, development of blastocysts, and implantation of a blastocyst in the uterus.
3. Ethics Advisory Board of the Department of Health, Education, and Welfare,
Report and Conclusions: HEW Support of Research Involving Human in Vitro Fertiliza
tion and Embryo Transfer, 44 Fed. Reg. 35,034 (1979) [hereinafter EAB Report]
4. Id. at 35,057.
5. Id. at 35,034.

1295

1296

The Georgetown Law Journal

[Vol. 67:1295

are transferred to another medium. There they grow and divide for a few days
until they form clusters of cells called blastocysts. If the IVF procedure has
been undertaken for procreation, one blastocyst is selected and implanted in a
woman’s uterus, where the embryo will grow and develop. The other
blastocysts are discarded or used for research.6
HEW could play several roles in connection with IVF. First, it could
participate directly in IVF research through, for example, the National
Institutes of Health7 or could provide IVF health care services to eligible
recipients in government hospitals and clinics such as those run by the Public
Health Service or Indian Health Service.8 Second, HEW could, through its
various grant and contract programs, provide funds for state, local, and
private research efforts.9 Third, through Medicaid, HEW could reimburse
participating states for the cost of IVF health care services.10
This article explores some legal issues pertaining to government regulation
of IVF. The first section of the article summarizes the current status of federal
and state law regarding IVF. The next section addresses whether and to what
extent the use of IVF for procreative ends may be constitutionally prohibited
or regulated. The third section discusses the prohibition or regulation of IVF
research not intended or expected to produce live birth. The last section
considers the nature and extent of the federal government’s potential tort
liability for injuries that might arise in the course of IVF research or health
care programs.

I. Status of Federal and State Law Regarding IVF
A. FEDERAL LAW

Neither the United States Constitution nor any federal statute appears to
prohibit HEW from conducting or supporting IVF programs.11 To the
6. Id.
7. See 42 U.S.C. §§ 241, 281-290(1976).
8. See id. §§ 248-254(b), 2001-2005(f).
9. See id. §§ 3OO(a)-3OO(a)(7), 3OO(b)-3OO(b)(5).
10. See id. § 1396. In theory, funds for IVF services could also be available for Medicare recipients, but
such a prospect appears unlikely in light of the language in title XVIII of the Social Security Act, 42 U.S.C.
§§ 1395-1395qq, the nature of the covered population (persons over 65 and certain recipients of disability
insurance under title II of the Social Security Act), and the Medicare Bureau’s traditional position that
elective family planning procedures are not services covered under title XVIII.
HEW might also become involved with IVF in other contexts. The Food & Drug Administration, for
example, might regulate the manufacture and use of drugs and devices employed in IVF procedures. And
of course, the federal government's potential involvement in IVF-related matters extends beyond that of
HEW. Military and Veterans Administration hospitals could provide IVF services. And the government
might, through contracts entered into with insurance underwriters and other organizations, provide partial
payment for IVF services for federal employees and their families. This article does not deal with these
areas of potential government involvement in the IVF process, but the issues addressed may have some
relevance to them.
11. HEW’s current appropriations statute provides that funds appropriated to HEW may not be used to
perform abortions, except when carrying the fetus to term would endanger the life of the mother or result
in “severe or long-lasting" damage to her physical health or when the mother is the victim of promptly
reported rape or incest. Pub. L. No. 95-480, § 210, 92 Stat. 1586 (1978). On its face, this provision does not
preclude HEW involvement in IVF projects even if the projects entail discarding cultured, unimplanted
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contrary, direct participation by HEW in IVF programs, the funding of
private, state, and local IVF research programs, and the provision of
Medicaid reimbursement for IVF services all fall within HEW’s statutory
authority.12
As of this writing, HEW’s involvement with IVF is subject to certain
administrative limitations. The standards set out in HEW’s general regula
tions regarding the protection of human subjects apply to any IVF research,
development, and related activities conducted by HEW or funded by HEW
grants or contracts.13 These regulations “impose additional duties and
responsibilities on investigators and research institutions over and above
those generally imposed by statute and common law.”14 They include
procedural and substantive safeguards for human research subjects and
contain, for example, detailed requirements for the securing of consent.15
HEW considered whether to promulgate additional regulations specifically
addressed to IVF research when it formulated regulations concerning re
search projects that involve fetuses and pregnant women.16 The Department
elected to require Ethics Advisory Board review of every IVF research
proposal: “No application or proposal involving human in vitro fertilization
may be funded by the Department or any component thereof until the
application or proposal has been reviewed by the Ethical [sic] Advisory Board
and the Board has rendered advice as to its acceptability from an ethical
standpoint.”1718
In the Notice of Proposed Rulemaking for the fetal research
regulations,ls HEW spelled out in some detail the factors to be considered by
the Board:

With respect to the fertilization of human ova in vitro, it is
expected that the Board will consider the extent to which current
technology permits the continued development of such ova, as well
as the legal and ethical issues surrounding the initiation and
disposition of the products of such research.
With respect to implantation of fertilized human ova, it is
expected that the Board will consider such factors as the safety of
blastocysts. Additionally, in enacting the statute, Congress did not address the issues raised by IVF.
Furthermore, the statute explicitly excludes from its prohibitions ‘‘drugs or devices to prevent implantation
of the fertilized ovum. ” Id. The statute would, however, appear to preclude the use of HEW funds for
abortions (not otherwise permitted by the statute) that involve blastocysts formed ex utero and
subsequently implanted in a woman’s uterus.
12. The statutes that serve as authority for HEW to conduct, fund or reimburse IVF research or health
care procedures are phrased in general terms such as “medical care,” “family planning services,” and
“research . . . relating to physical . . . diseases and impairments of man. ” See notes 7-10 supra and
accompanying text.
13. These general provisions are codified in 45 C.F.R. §§ 46.101-,122, 46.301 (1978). Note that the
regulations in Part 46 of 45 C.F.R. do not cover any health care programs. HEW may wish to promulgate
regulations regarding the provision of IVF health care services under HEW programs or to promulgate
regulations specifying the circumstances under which IVF procedures are reimbursable under Medicaid.
14. 43 Fed. Reg. 1759 (1978).
15. See 45 C.F.R. §§ 46.109-, 110 (1978).
16. See 39 Fed. Reg. 30,650 (1974). The resulting fetal research regulations are codified in 45 C.F.R.
§§ 46.201-.211, 46.301 (1978).
17. 45 C.F.R. § 46.204(d) (1978). In addition to requiring review by the EAB, the fetal research
regulations set out the duties of Institutional Review Boards in connection with activities involving IVF.
These duties also apply to research involving fetuses or pregnant women. Id. § 46.205.
18. 39 Fed. Reg. 30,048 (1974).
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the technique (with respect to offspring) as demonstrated in animal
studies, and clarification of the legal responsibilities of the donor
and recipient parent(s) as well as the research personnel.19
Although the Notice of Proposed Rulemaking20 and the Preamble21 of the
fetal research regulations assert that the regulations, except for the review
requirements, are silent regarding IVF, one regulation appears to require that
“[appropriate studies on animals and nonpregnant individuals” be completed
before any IVF research is permitted22—a requirement that appears to set a
standard for the EAB. In any event, the specific requirements applicable to
IVF programs conducted or funded by HEW remain to be addressed in future
regulations.23
The content of such regulations may in part be suggested in the EAB
Report issued a few months ago. In that Report, the Board concluded that
HEW should consider supporting more IVF research on animals.24 The
Board also concluded that federal support of research on humans to establish
the safety and effectiveness of IVF procedures would be ethically acceptable if
certain conditions were observed, such as sustaining the blastocyst no longer
than the implantation stage.25 The Board recommended that in vitro fertiliza
tion involving implantation of a blastocyst be undertaken only with sperm
and ova from married couples.26 It also urged that a uniform or model law be
drafted to clarify the legal status of an IVF child.27 Before taking any further
action regarding IVF, the Secretary of HEW solicited public comment on the
Board’s Report.28
B. STATE LAW

Even though federal law does not prohibit HEW from conducting or
supporting IVF programs, the operation of any such programs could be
affected by state law.29*To date, no state appears to have enacted a statute that
19. Id. at 30,650.
20. Id.
21. 40 Fed. Reg. 33,526 (1975).
22. 45 C.F.R. § 46.206(a)(1) (1978); see id. § 46.201(a) (applying regulations to IVF).
23. Because in 1975 biomedical research was “not yet near the point of being able to maintain for a
substantial period the non-implanted product of in vitro fertilization,” 40 Fed. Reg. 33,527 (1975), HEW
saw no need at that time to address the matter of nonimplanted fetuses in the fetal research regulations.
The regulations do apply to the product of IVF after the blastocyst is implanted. See 45 C.F.R.
§ 46.203(b),(c) (1978).
One commentator has noted that the fetal research regulations define “pregnancy” as the period from
confirmation of implantation to expulsion or extraction of the fetus and has asked: “By excluding from the
definition of pregnancy the area between conception and implantation, has not the Commission and HEW
legitimated in vitro fertilization by defining it as an area involving the nonhuman?” Horan, Fetal
Experimentation and Federal Regulation, 22 V1LL. L. Rev. 325, 328 (1977).
24. EAB Report, supra note 3, at 35,057.
25. Id.
26. Id.
27. Id. at 35,058.
28. 44 Fed. Reg. 35,033 (1979).
29. For example, HEW regulations provide that nothing in the subpart pertaining to research involving
fetuses, pregnant women, and in vitro fertilization “shall be construed as indicating that compliance with
the procedures set forth herein will in any way render inapplicable pertinent State or local laws bearing
upon activities covered by this subpart." 45 C.F.R. § 46.201(b) (1978).
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deals specifically with IVF. But two areas of state law touch on problems
similar enough to those likely to be encountered in the context of IVF to
warrant preliminary comment.
The first of these areas is artificial insemination. Approximately one-third
of the states have passed statutes dealing with one or more aspects of artificial
insemination.30 Because these statutes do not appear to have been drafted with
IVF in mind, courts are unlikely to conclude that they control the resolution
of the problems presented by IVF. Nonetheless, state legislatures and courts
are likely to view the statutory and case law of artificial insemination as the
closest analogy to IVF. Accordingly, the treatment of such matters as the
legal status of resulting offspring, selection of donors and participants,
physician liability, and recordkeeping in the context of artificial insemination
may be carried over to IVF. For this reason, the law of artificial insemination
is discussed at several points in this article.
A second area of pertinent state law relates to fetal experimentation.
Virtually all states have enacted at least some restrictions on such experimen
tation.31 Whether these restrictions extend to IVF experimentation may
depend on whether under state law the terms of the particular statute would
be found to encompass ex utero blastocysts.32 The language of some state
statutes plainly would not cover them.33 In other cases, it is not clear that
30. See Alaska Stat. § 20.20.010 (1975); Cal. Civ. Code § 7005 (West Supp. 1979); Colo. Rev.
Stat. § 19-6-106 (1978); Conn. Gen. Stat. Ann. § 45-69f to -69n (West Supp. 1979); Fla. Stat. Ann.
§ 742.11 (West Supp. 1979); Ga. Code Ann. §§ 74-101.1, -9904 (1973); Kan. Stat. Ann. § 23-128 to
-130 (1974); La. Civ. Code Ann. art. 188 (West Supp. 1978); Md. Est. & Trusts Code Ann. § 1-206
(1974); Mich. Comp. Laws Ann. § 333.2824 (West Supp. 1978); Mont Rev. Codes Ann. § 61-306
(Supp. 1977); N.Y. Dom. Rel. Law § 73 (McKinney 1977); N.C. Gen. Stat. § 49A-1 (1976); Okla.
Stat. Ann. tit. 10, § 551-553 (West Supp. 1978-1979); Or. Rev. Stat. §§ 109.239, .243, .247, 677.355,
.360, .365, .370, .990 (1977); Tenn. Code Ann. § 53-446 (Supp. 1978); Tf.x. Fam. Code Ann. tit. 2,
§ 12.03 (Vernon 1975); Va. Code § 64.1-7.1 (Supp. 1978); Wash. Rev. Code Ann. § 26.26.050 (Supp.
1978); Wyo. Stat. § 14-2-103 (1977).
31. See. e.g., Ariz. Rev. Stat. Ann. § 36-2302 (Supp. 1978-1979); III. Ann. Stat. ch. 38, § 81-26
(Smith-Hurd Supp. 1979); Ind. Code § 35-1-58.5-6 (1976); Ky. Rev. Stat. Ann. § 436.026 (Baldwin
1978); La. Rev. Stat. Ann. § 14:87.2 (West 1974); Me. Rev. Stat. Ann. tit. 22, § 1593 (Supp. 19651978); Mass. Ann. Laws ch. 112, § 125 (Michie/Law Co-op Supp. 1979); Mich. Comp. Laws Ann.
§§ 333.2685-.2692 (West Supp. 1978); Minn. Stat. Ann. § 145.421-.422 (West Supp. 1979); Mo. Ann.
Stat. § 188.035 (Vernon Supp. 1979); N.D. Cent. Code § 14-02.2-01 to -02 (Supp. 1977); Ohio Rev.
Code Ann. § 2919.14 (Page 1975); Pa. Stat. Ann. tit. 35, § 6605 (Purdon 1977); S.D. Comp. Laws
Ann. § 34-23A-17 (Supp. 1976); Utah Code Ann. § 76-7-310 (1977); Wyo. Stat. 35-6-105 (1977). The
Uniform Anatomical Gifts Act, which 48 states and the District of Columbia have adopted in pertinent
part, imposes consent requirements for research on decedents and defines decedents to include fetuses and
stillborn infants. Uniform Anatomical Gifts Act §§ 1, 2.
32. A similar question arises regarding state homicide statutes. In most states, homicide laws apply only
to fetuses that are born alive. In other states these laws apply at earlier points in the fetus’ existence and
apparently in one jurisdiction they may apply from the moment of conception. Wilson, A Report on Legal
Issues Involved in Research on the Fetus, in National Comm'n for the Protection of Human
Subjects of Biomedical and Behavioral Research, Research on the Fetus 14-9 (HEW
Publication No. (OS) 76-128) (1976) (copy on file at Georgetown Law Journal). Whether ex utero
blastocysts would be covered would be a matter for state judicial interpretation.
33. For example, the Minnesota statute restricts use of “a living human conceptus for any type of
scientific ... or other experimentation.” Minn. Stat. Ann. § 145.422 (West Supp. 1979). “Human
conceptus” is defined to include “any human organism, conceived either in the human body or produced in
an artificial environment,” but “living” is defined as “the presence of life, such as movement, heart or
respiratory activity, the presence of electroencephalographic or electrocardiographic activity.” Id.
§ 145.421.
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terms such as “decedent,”34 “fetus,”35 “live unborn children,”36 and “product
of human conception”37 do not include unimplanted blastocysts. Because the
statutes appear to have been enacted with abortion and not IVF in mind,38
however, it seems unlikely that these terms would be so broadly construed.
Even if some states were to prohibit IVF, and if the prohibitions were
deemed to be constitutional, the federal government could nevertheless
conduct or support IVF research or health care programs in states that had
not enacted prohibitions. Thus, at least for the foreseeable future, the
existence of isolated state prohibitions are probably not critical to the
determination of whether HEW or another federal agency should conduct or
support IVF programs and whether guidelines or regulations governing those
programs should be promulgated.

II. Constitutional Limitations on Government Prohibition
or Regulation of IVF When the Procedure is

Intended

and

Expected to Produce Live Birth

Government regulation of many aspects of medical care may be constitu
tionally justified if the government can assert a “rational” basis for the
regulation.39 That is, the regulation meets the requirement of due process if it
is “ ‘rationally related’ to a ‘constitutionally permissible’ purpose.”40 But
when the regulation infringes a fundamental right protected by the Constitu
tion, the government must justify it with a far more stringent showing. As the
Supreme Court has noted in striking down a state restriction on the
distribution of contraceptives, “[Regulations imposing a burden on [a
fundamental right] may be justified only by compelling state interests, and
must be narrowly drawn to express only those interests.”41
A determination of the constitutionality of a government regulation that
restricts the use of IVF as a method of procreation would therefore turn on an
analysis of the following elements: (1) Whether an individual has a fundamen
tal right to resort to IVF for procreation; (2) whether a given government
restriction infringes that right; (3) if a fundamental right is infringed, whether
the government interest underlying the restriction is sufficiently compelling to
justify the infringement; and (4) if no fundamental right is infringed, whether
there is a rational basis for the restriction. To sharpen the constitutional
analysis, this section makes two assumptions: IVF techniques are sufficiently
advanced to present no undue risk of defective childbirths or harm to
34. Uniform Anatomical Gift Act § 1.
35. Mass. Ann. Laws ch. 112, § 12J (Michie/Law Co-op Supp. 1979); S.D. Comp. Laws Ann. § 3423A-17 (Supp. 1976).
36. Utah Code Ann. § 76-7-310(1977).
37. Ohio Rev. Code Ann. § 2919.14 (Page 1975).
38. The state statutes listed in note 31 supra appear in the context of restrictions on abortions. The focus
of the Uniform Anatomical Gifts Act is on gifts after death.
39. See Whalen v. Roe, 429 U.S. 589, 598 (1977) (statute requiring state to maintain computerized file of
patients receiving certain drugs is valid exercise of state police powers); Wynn v. Scott, 449 F. Supp. 1302,
1322 (N.D. Ill.) (statute prohibiting fetal experimentation within category of social and health matters that
states have broad power to regulate), affd sub nom. Wynn v. Carey, 582 F.2d 1378 (1978).
40. Maher v. Roe, 432 U.S. 464, 478 (1977).
41. Carey v. Population Serv. Int'l, 431 U.S. 678, 686 (1977).
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prospective mothers undergoing the procedure; and all existing persons
affected by the procedure have consented to its use.
A contention that there is a fundamental right to employ IVF for
procreative ends will most likely be based on those Supreme Court decisions
that have afforded constitutional protection to certain privacy interests. In a
long line of cases, the Court has held that the individual has a right of
personal privacy encompassing “the interest in independence in making
certain kinds of important decisions.”42 Based on this right, the Court has
made clear that an individual may, without unjustified government interfer
ence, make decisions relating to marriage,43 procreation,44 contraception,45
abortion,46 family relationships,47 child rearing,48 and “whether to bear or
beget a child.”49
It is possible that a similar fundamental interest in utilizing IVF might be
found in one of the three zones of privacy that have been given constitutional
protection: (1) The right to be free from government interference with
procreative potential; (2) the right to decide whether to bear or beget a child;
and (3) the right of marital privacy.
It should be noted at the outset, however, that any constitutional analysis
of government regulation of the procreative use of IVF is proceeding on
largely uncharted waters. Although analogies may be drawn to the develop
ment of privacy rights in cases that concerned conception through inter
course, those cases did not consider and do not purport to define analogous
rights in the IVF context. Moreover, constitutional analysis may be shaped in
unpredictable ways by evolving social attitudes and technological realities.
Nonetheless, with these caveats in mind, the privacy cases present the most
logical starting point for an analysis of the constitutional implications of IVF.
This section will first examine the personal privacy right cases to determine
whether they encompass a right to IVF. Assuming that constitutional
protection would be extended at least in some circumstances in which IVF
might be used, the section will then explore factors affecting the strength of a
claim that an individual has a fundamental right to use IVF for procreative
ends.
42. Whalen v. Roe, 429 U.S. 589, 599-600(1977).
43. Loving v. Virginia, 388 U.S. 1, 12 (1967) (freedom to marry unconstitutionally restricted by state
antimiscegenation statutes).
44. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (state statute providing for sterilization of habitual
criminals declared an unconstitutional restriction of freedom to procreate).
45. See Carey v. Population Serv. Int’l, 431 U.S. 678, 685, 687 (1977) (invalidating statute restricting
sale, distribution, advertisement, and display of contraceptives).
46. See Roe v. Wade, 410 U.S. 113, 153, 164 (1973) (woman’s decision whether or not to terminate
pregnancy included in right of privacy; right unconstitutionally restricted by criminal abortion statute
allowing abortion only to save life of mother and failing to relate regulation to stages of pregnancy).
47. Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (recognizing private realm of family life with
which state may not interefere).
48. Compare Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925) (parents and guardians have liberty to
direct upbringing and education of children; right unconstitutionally limited by statute requiring parent to
send child to public rather than parochial school) with Prmce v. Massachusetts, 321 U.S. 158, 165 (1944)
(parent’s interest in control and training of child sacred and private, but overcome by state's interest in
restricting child labor).
49. Carey v. Population Serv. Int’l, 431 U.S. 678, 687 (1977) (quoting Eisenstadt v. Baird, 405 U.S. 438,
453 (1972)).
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The resolution of the fundamental rights issue does not conclude the
constitutional analysis. Any constitutional challenge to a government restric
tion on IVF would invite some degree of judicial scrutiny into the legitimacy
of the government’s justification for the restriction. If a fundamental right to
IVF exists but is not infringed by the restriction or if no fundamental right is
found, the restriction would be tested against a rational basis standard.50 If, on
the other hand, a government restriction on IVF were found to infringe a
fundamental right, the restriction would be constitutional only if it were
shown to be both necessary to further a compelling state interest and
narrowly drawn to express only that interest.51 Thus, the last part of this
section will examine the standards of scrutiny applicable to possible govern
ment restrictions on IVF and will explore government interests that might
satisfy either the rational basis or the compelling state interest standard.
A. CONSTITUTIONAL BASES FOR A FUNDAMENTAL RIGHT TO IVF

1. The Right to Procreation
In Skinner v. Oklahoma,-2 the Supreme Court recognized that “one of the
basic civil rights of man” is the right to remain free of unwarranted
government interference with procreative capabilities.53 Skinner had been
convicted once of stealing chickens and twice of robbery with firearms and
was ordered to submit to a vasectomy under the Oklahoma Habitual Criminal
Sterilization Act.54 The Act provided that the state’s Attorney General could
secure a court order to sterilize any felon who had been thrice convicted of
certain crimes.55 In concluding that the statute violated the fourteenth
amendment the Court reasoned that “[mjarriage and procreation are funda
mental to the very existence and the survival of the race.”56 An individual
sterilized under the statute, the Court observed, would be “forever deprived of
a basic liberty.”57
In light of Skinner, proponents of IVF could argue that IVF allows for the
fulfillment of an individual’s procreative capabilities; any unwarranted gov
ernment interference with a decision to utilize IVF would violate the basic
civil right recognized in Skinner: the right to procreation.
It is by no means clear, however, that Skinner should be read so broadly.
Obviously, the Court that decided Skinner in 1942 intimated no view about
whether there is a constitutional right to use a medical procedure as a
procreative alternative to intercourse. Indeed, Skinner involved the narrow
issue whether the Constitution permits a state to alter surgically an individu
al’s capacity to procreate. Skinner may thus merely establish a limited
protection against state action that unjustifiably sterilizes an otherwise fertile
individual.
50.
51.
52.
53.
54.
55.
56.
57.

See notes 39-40 supra and accompanying text.
See note 41 supra and accompanying text.
316 U.S. 535 (1942).
Id. at 541.
Id. at 537.
Id. at 536.
Id. at 538, 541.
Id. The Act thus could not withstand strict scrutiny and was invalid. Id.
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2. The Right to Decide Whether to Bear or Beget a Child

In contrast to the right to procreate, the Supreme Court has expressly
recognized an individual’s right to determine, free of unjustified government
interference, whether to bear or beget a child. In Eisenstadt v. Baird™ and
Carey v. Population Services International,58
59 the Court held unconstitutional
statutes restricting the distribution of contraceptives.60 In Eisenstadt the
Court stated: “If the right of privacy means anything, it is the right of the
individual, married or single, to be free from unwarranted governmental
intrusion into matters so fundamentally affecting a person as the decision
whether to bear or beget a child.”61 The Court further recognized in Carey
that:

The decision whether or not to beget or bear a child is at the very
heart of this cluster of constitutionally protected choices. That
decision holds a particularly important place in the history of the
right of privacy, a right first explicitly recognized in an opinion
holding unconstitutional a statute prohibiting the use of contracep
tives, . . . and most prominently vindicated in recent years in the
context of contraception . . . and abortion ....
[T]he Constitution protects individual decisions in matters of
childbearing from unjustified intrusion by the State.62

Relying on Eisenstadt and Carey, proponents of IVF could argue that the
decision to utilize IVF is essentially a decision whether to bear or beget a
child; that the nature of the IVF decision is essentially as private and personal
as the decision to conceive a child through intercourse; and that there is no
rational justification for distinguishing between the two types of decisions for
the purposes of constitutional analysis.
Opponents could counter that the bear or beget interest identified in
Eisenstadt and Carey does not extend to IVF. Eisenstadt and Carey can
58. 405 U.S. 438 (1972).
59. 431 U.S. 678 (1977).
60. See Carey v. Population Serv. Int’l, 431 U.S. 678, 687 (1977) (invalidating statute restricting sale,
distribution, advertisement, and display of contraceptives); Eisenstadt v. Baird, 405 U.S. 438, 443 (1972)
(invalidating statute effectively preventing distribution of contraceptives to single but not married people).
61. 405 U.S. at 453 (emphasis in original).
62. 431 U.S. at 685. It should be noted that in Planned Parenthood v. Danforth, 428 U.S. 52 (1976), at
least five members of the Court expressly recognized that a man has a constitutional right to father and
enjoy the association of his offspring. In that case the Supreme Court held that a state could not require a
husband’s consent to an abortion performed during the first trimester of pregnancy. Id. at 69. The Court
reasoned that a woman’s principal role in childbearing justifies her right to act unilaterally during that
period. Id. at 71. In a concurring opinion, however, Justices Stewart and Powell maintained that a man's
right to father children is constitutionally protected. Id. at 90 (Stewart, J., with Powell, J., concurring).
They agreed with the majority that a woman’s right to decide to terminate her pregnancy is weightier than
the husband’s interest in fatherhood and prevented a requirement of spousal consent to abortion during the
first trimester. Id. Justices White and Rehnquist and Chief Justice Burger dissented to the holding
regarding spousal consent. They stated that the husband has an interest of his own in the potential life and
that the unilateral decision of the wife should not be permitted to extinguish this interest. Id. at 93 (White,
J., with Burger, C.J. & Rehnquist, J., concurring in part and dissenting in part); cf. Caban v. Mohammed,
99 S. Ct. 1760, 1769 (1979) (state law requiring mother’s but not father’s consent to adoption of illegitimate
child violates equal protection clause).
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plausibly be read as cases concerned only about government interference with
the uniquely private act of sexual intercourse. In each case, the state
prohibition on distribution of contraceptives was held to interfere with the
private decision of whether intercourse should result in conception. Op
ponents of IVF could certainly argue that the Supreme Court’s principal
focus in both cases was not on the broad right of an individual to have a child
by any available medical means, but on the more limited right not to have the
state dictate the consequences of intercourse.63
3. The Right to Marital Privacy

The right to marital privacy would protect the decision to use IVF, if at all,
only by married persons, not by single individuals. If a married couple
asserted a right to IVF, a court might conclude that the privacy interest
protecting certain marital or family decisions is broad enough to protect a
decision to procreate through IVF. Such a conclusion would likely rest on the
notion that determining how to bring a child into a family is similar to making
the other private family decisions protected by the Constitution.
The Supreme Court recognized the right of marital privacy in Griswold v.
Connecticut.64 In Griswold, a doctor and the Executive Director of Planned
Parenthood of Connecticut had been convicted of aiding and abetting
violations of a state criminal statute prohibiting the use of contraceptives.65
The Court struck down the statute and overturned the convictions.66 As the
concurrence noted:
The entire fabric of the Constitution and the purposes that clearly
underlie its specific guarantees demonstrate that the rights to
marital privacy and to marry and raise a family are of similar order
and magnitude as the fundamental rights specifically protected
.... The fact that no particular provision of the Constitution
explicitly forbids the State from disrupting the traditional relation
of the family—a relation as old and as fundamental as our entire
civilization—surely does not show that the Government was meant
to have the power to do so.67

In line with Griswold, proponents of IVF could argue that the right to
marital privacy protects the right not only to determine whether to have a
child, but also the right to remain free of unjustifiable government interfer
ence in the decision how to conceive that child. Opponents of IVF, on the
other hand, could assert that the right of a married couple to use contracep
tives to prevent conception does not establish a couple’s right to use any
medical means to achieve conception and that marital privacy rights do not,
therefore, cover the use of IVF.
63. Indeed, in Carey the Court suggested that it was principally concerned with state intrusion into the
intimacy surrounding sexual intercourse. The Court stated, “[I]n a field that by definition concerns the
most intimate of human activities and relationships, decisions whether to accomplish or to prevent
conception are among the most private and sensitive." 431 U.S. at 685.
64. 381 U.S. 479 (1965).
65. Id. at 480.
66. Id. at 486.
67. Id. at 495-96 (Goldberg, J., concurring).
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4. Summary
Courts might conclude—although it is by no means certain they will—that
at least under some circumstances the decision to employ IVF for procreative
ends is sufficiently private and bears a close enough relationship to the
decision to procreate through intercourse to be afforded the same basic
protections. On the other hand, courts might determine that the interest in
deciding whether to utilize IVF is different in kind from the interests that
have already been afforded privacy protection, and therefore that the decided
cases should not be extended to IVF.
B. FACTORS BEARING ON THE RECOGNITION
OF A FUNDAMENTAL RIGHT TO IVF

As IVF becomes more widely available, individuals will undoubtedly assert
the right to IVF in a variety of circumstances. Some will bear a close
relationship to the circumstances under which procreation and childbearing
rights have been developed; others will bear only a remote resemblance.
Unlike conception through intercourse, the IVF procedure (1) might not be
necessary to achieve procreation, (2) might be utilized by a person not
genetically related to the IVF child, and (3) might be utilized by a prospective
mother who would not have a gestational link to the child.
Even if a court were to conclude that procreation, bear or beget, and
marital privacy rights are relevant to an analysis of IVF issues, it might
nonetheless hold that an individual does not have a fundamental right to
utilize IVF under all circumstances. This section will analyze how the
characteristics that may distinguish procreation through IVF from procrea
tion through intercourse—necessity,68 genetic link, and gestational connec
tion—along with the added factor of marriage, might bear on the willingness
of courts to extend to IVF those privacy rights established in the “conception
through intercourse” framework. The analysis proceeds through a series of
hypotheticals that focus on the significance of these distinguishing charac
teristics.69
1. Hypothetical No. 1: All Four Factors Present
This hypothetical involves utilization of IVF (a) by a husband and wife
when (b) the ovum and semen are donated by the husband and wife, (c) the
blastocyst is implanted in the wife, and (d) procreation by the couple is
impossible without resorting to IVF. When all four of these factors are
present, the strongest case for a fundamental right to IVF exists. In this case,
the resulting child would be genetically and gestationally linked to its married
68. As the Ethics Advisory Board notes, “need” may have more than one meaning. Some women who
cannot conceive through intercourse may “need” IVF, but may also be able to conceive by means of
another medical procedure, such as surgery to open blocked fallopian tubes. Other women may be able to
conceive only with IVF. EAB Report, supra note 3, at 35,042.
69. The two basic assumptions set forth at the beginning of this section apply to each of the following
hypotheticals, namely that IVF is advanced enough to present no undue risk of defective childbirths or
harm to prospective mothers undergoing the procedure and that all existing persons affected by the
procedure have consented to its use.
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parents; the pregnancy would differ from that resulting from conception
through intercourse only in its method of initiation.
The right to procreation recognized in Skinner v. Oklahoma10 may well
extend to these circumstances. To be sure, the government would not, as in
Skinner, be taking affirmative surgical steps to alter an individual’s biological
capacity to procreate. The government could, however, be characterized as
having deprived an individual of a medical procedure that represented the
individual’s only opportunity to reproduce a genetic offspring within the
marital relationship. From the perspective of the potential parents, it could be
argued that a government ban on IVF would interfere with procreative
capability just as surely as would a forced sterilization. That the parents have
to rely on medical technology to achieve procreative potential might be
deemed by a court to be an inadequate basis to distinguish Skinner.
The presence of a necessity factor and a genetic relationship between the
parents and the IVF child might also buttress an argument for the recognition
of a bear or beget right to IVF.70
71 In determining whether to utilize IVF, the
potential parents face a decision similar to the decision of a fertile couple
whether to conceive through intercourse. In both cases the decision is
whether to attempt to conceive a genetic offspring. Government preclusion of
the use of IVF to achieve that end could be considered, in effect, the
government’s determination that the couple should not conceive. To be sure,
the couple would have to turn to medical technology to conceive, but the IVF
child would be as biologically and genetically related to its prospective
parents as would any child conceived through intercourse. A court might well
conclude that under such circumstances the couple should be afforded the
same right to decide whether to bear or beget a child through IVF as other
married couples enjoy with regard to intercourse.
A court might also be receptive to the argument that there is a marital right
of privacy to resort to IVF in this situation.72 The hypothetical couple would
be seeking to accomplish what is an essential end of many marriages—the
birth of an offspring that is the genetic product of the marriage. Surely the
decision of a married couple concerning whether and when to accomplish that
end through intercourse is entitled to constitutional protection.73 A court
might well conclude that the interests of the couple in this hypothetical are
similarly private and are therefore entitled to the same protection.
2. Hypothetical No.2: The Absence of Necessity
This hypothetical involves utilization of IVF (a) by a husband and wife (b)
when the ovum and semen are donated by the husband and wife and (c) the
blastocyst is implanted in the wife but (d) the couple could, if they chose,
procreate through intercourse.
70. 316 U.S. 535 (1942); see notes 52-57 supra and accompanying text.
71. See Carey v. Population Serv. Int’l, 431 U.S. 678 (1977); Eisenstadt v. Baird, 405 U.S. 438 (1972);
notes 58-63 supra and accompanying text.
72. See Griswold v. Connecticut, 381 U.S. 479 (1965); notes 64-67 supra and accompanying text.
73. See Griswold v. Connecticut, 381 U.S. 479 (1965); Heymann & Barzelay, The Forest and the Trees:
Roe v. Wade and Its Critics, 53 B.U. L. Rev. 765, 771 (1973) (“Nonetheless it is apparent that, whatever
the source, the right of a married couple to make its own decisions about contraception was clearly linked
with the zone of protection from unwarranted government intrusion into familial and procreative affairs
established by . . . Pierce, Prince, and Skinner'").
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A married couple who could, if they so chose, procreate through inter
course, might decide to use IVF voluntarily for a number of reasons: IVF
might permit the early screening out of genetic defects; the couple might want
to select a blastocyst with particular characteristics; the couple might want to
control the exact timing of a pregnancy for career-related or other reasons; or
the couple might choose IVF solely out of whim. The husband would
contribute semen and the wife ova to the IVF procedure, and the blastocyst
would be implanted in the wife.
The absence of necessity seriously undermines a Skinner right-to-procreation claim.74 Because a state prohibition of any unnecessary in vitro fertiliza
tion would not foreclose an individual’s ability to procreate, a court would
probably refuse to view the prohibition as a deprivation of “a basic liberty.”75
Courts might conclude that the absence of necessity also removes IVF from
the rationale of the bear or beget decisions.76 In utero conception was assumed
in Eisenstadt and Carey; the question whether an individual has a right to
choose alternative methods of conception was not addressed; the question
whether an individual has a right to decide to use a medical procedure to
initiate a pregnancy is distinct from the question whether an individual has a
right to control the consequences of intercourse; and, in the absence of a
showing of necessity, an individual’s interest in bearing or begetting would
not appear to be seriously infringed if he or she were to be limited to
procreation through intercourse.
On the other hand, a court could conclude that “whether” and “how”
determinations require identical analysis under the bear or beget decisions. In
many situations, considerations related to the method of conception might be
inexorably intertwined with the decision whether to conceive. A couple
might, for example, need to control the timing of a pregnancy or might wish
to screen out genetically defective blastocysts. For such reasons, a court might
conclude that the right to determine whether to bear or beget a child
necessarily encompasses the right to determine how to conceive.
The absence of necessity is of least significance to the couple’s marital
privacy claim. A court might well conclude that the marital right to
determine whether to produce a genetically related offspring cannot be
invaded by the state solely on the ground that the couple’s preference for the
method of conception was not necessary.
3. Hypothetical No. 3: The Absence of a Genetic Link
This hypothetical involves utilization of IVF (a) by a husband and wife
when (b) the ovum is donated by the wife, but third-party semen is used
because the husband is sterile, (c) the blastocyst is implanted in the wife, and
(d) procreation by the couple is impossible without resorting to IVF. This
situation would arise when a wife is capable of properly producing an ovum
for ex utero fertilization (but canot conceive through artificial insemination)
and the sterility of her husband necessitates the use of the semen of a thirdparty donor. The problem posed is whether the absence of a paternal genetic
74. See notes 52-57 supra and accompanying text.
75. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
76. See notes 58-63 supra and accompanying text.
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link vitiates an assertion by the husband and wife, either individually or
collectively, of a fundamental right to use IVF.
This issue is more complicated than the earlier questions because the
interests of the husband and wife are not identical. The husband’s only
involvement in the procedure is his consent to its occurrence and parental
responsibility for the offspring. The prospective mother would have the
additional involvement of bearing a genetic and gestational relationship to the
child. These different relationships may have an impact on the respective
rights of the spouses to IVF.
The husband’s sterility would appear to preclude his assertion of any
Skinner procreation rights.77 An IVF prohibition would not foreclose a
procreative option otherwise available to him. The husband’s sterility would
also appear to undermine seriously a claim to bear or beget rights on his
behalf.78 In the instant hypothetical, the husband does not participate in the
procreative act. He stands in no better position than would a putative
adoptive parent who wishes to assert a claim to parental rights over a child
who will be genetically unrelated to him.
The wife in this hypothetical has stronger arguments than her husband for
the recognition of a fundamental interest in IVF. Indeed, except for the
absence of a genetic link between her husband and prospective child, the wife
can assert all four considerations that favor recognition of a fundamental
right to IVF.
A governmental prohibition on IVF would deprive this wife of her only
procreative potential within the confines of her marriage. Like the wife in
Hypothetical No. 1, therefore, she might have a colorable claim to a Skinner
right to IVF. It is not inconceivable, however, that a court might conclude
that a married individual has traditionally been forced to assume the
procreative limitations of his or her spouse and that Skinner, at least, does not
establish a right to escape those limitations.79
The wife might also have a reasonable bear or beget claim.80 She could
assert that the bear or beget cases extend protection to a decision whether to
bear a genetically related offspring. The husband’s lack of a genetic connec
tion to the prospective child should not necessarily diminish this claim. The
Supreme Court has strongly suggested that bear or beget interests are
personal to the individual asserting them: “[T]he marital couple is not an
independent entity with a mind and heart of its own, but an association of two
individuals each with a separate intellectual and emotional makeup.”81
Moreover, the wife’s individual interest would be asserted with the consent
of her husband and in the context of a marital relationship. Her status,
therefore, would be closely analogous to that of a wife seeking to impregnate
herself, with the consent of her husband, through the use of artifical
insemination, a procedure that is widely available today.82
77. See note 52-57 supra and accompanying text.
78. See notes 58-63 supra and accompaning text.
79. IVF might not, of course, be the only medical method of escaping the procreative limitation of a
marriage. Artificial insemination has long been available to couples as an alternative method of conception.
But despite this widespread availability, no court has yet considered whether there is a Skinner-type or
other constitutional right to utilize artificial insemination.
80. See notes 58-63 supra and accompanying text.
81. Eisenstadt v. Baird, 405 U.S. 438, 453 (1972).
82. No court has yet considered whether a married woman has a constitutional right to make use of
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In addition to the claim of each spouse to a fundamental right to IVF, the
couple could assert such a right on a marital privacy ground. The success of
the marital privacy claim would depend on the court’s sensitivity to the desire
of a married couple to raise a family notwithstanding the sterility of the
husband. Undoubtedly, such a couple has some interest in rearing a child that
bears some genetic relationship to the family. One genetic link is the best that
they can hope for, and their only alternative is to adopt a child. A court might
therefore be sympathetic to this claim.83
4. Hypothetical No. 4: The Absence of a Gestational Link

This hypothetical involves utilization of IVF (a) by a husband and wife
when (b) the ovum and semen are donated by the husband and wife but (c) the
blastocyst is, out of necessity, implanted in the womb of a surrogate. This
hypothetical parallels Hypothetical No. 1 except in the use of a surrogate to
bring the blastocyst to term. A husband and wife may be able to donate semen
and ova, but the wife may be unable to carry a child. The couple would,
consequently, be forced to resort to IVF for implantation of the blastocyst in
the womb of a surrogate mother.84
artificial insemination.
83. In the hypothetical discussed in the text, there is no genetic link between the husband and the child
conceived through IVF. The absence of a genetic link could also occur (1) if the wife, and not the husband,
were sterile; or (2) if both were sterile.
In the first of these two variations of Hypothetical No. 3, the husband would donate semen, a third
party would donate ova, and the blastocyst would be implanted in the wife. In contrast to Hypothetical No.
3, the wife’s only connection with the child would be gestational, but both the husband and the wife would
be participants in the IVF procedure. As in Hypothetical No. 3, the respective interests of the husband and
wife may not be identical.
The strength of the wife’s position depends on whether a gestational link is sufficient to support
procreation and bear or beget claims to a fundamental right to make use of IVF as a method of
impregnation. It is unlikely that a sterile wife could base a fundamental right argument on a Skinner
procreation claim. Plainly, the wife cannot complain of a government interference with reproductive
potential. Unless a court were to extend Skinner to encompass not only reproductive potential but
gestational potential as well, it appears doubtful that a Skinner-based claim to IVF would succeed.
Similar problems would face the wife if she were to claim bear or beget rights in this context. A
respectable argument could be advanced on her behalf that the manner of initiating the pregnancy should
not affect the fundamental interest of an individual in making decisions regarding pregnancy free of
unjustified government intrusion. This argument is even more compelling when the decision is made in the
context of a marital relationship, is dictated by necessity, and relates to a woman’s decision whether to
assume a childbearing role within that relationship. Nonetheless, a court might refuse to extend the bear or
beget line of decisions to a woman positing only a gestational connection to a child.
The husband stands in the same position as the wife in Hypothetical No. 3 with respect to his
procreation and bear or beget assertions. Similarly, the ability of the couple to assert marital privacy
rights in this situation would parallel those discussed in the hypothetical in the text.
In the second variation of Hypothetical No. 3, third parties donate ova and semen, and the blastocyst is
implanted in the wife. It is doubtful that a court would acknowledge a fundamental right to IVF under
such circumstances. The husband appears to have even a weaker claim than does the prospective father in
the hypothetical in the text. And the wife has only a gestational link to the child.
A situation in which both parents are sterile poses the difficult and unique question whether the right of
marital privacy might protect a couple’s decision to have the wife assume a pregnancy for the purpose of
giving birth to a child who will not be genetically related to either parent. In effect, the marital privacy
right posited in this circumstance would be a claim to a right to give birth to an adopted child through IVF.
It would plainly take an enormous expansion of the marital privacy decisions to support the establishment
of such a right.
84. Hypothetical No. 4 poses the circumstances in which the strongest argument for a fundamental right
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The couple in this hypothetical situation could contend that a government
prohibition of IVF would foreclose their only procreative option and infringe
their Skinner interests.85 They could also argue that the use of a surrogate
should not affect the determination of whether bear or beget rights should be
recognized.86 That is, the right to determine the method of conceiving a
genetically related offspring should not be made to turn on the method of
childbearing that is selected. Similarly, the couple could also assert that to the
extent childbearing decisions are protected by a marital privacy right,87 the
married couple should be protected in selecting the only available method of
producing a child who is genetically related to both parents. On these grounds
a court might conclude that the use of a surrogate does not affect the
fundamental interests of the husband and wife to utilize IVF.
Yet a court could also quite logically hold that there is no constitutional
right to procreate through the impregnation of a woman who is not a party to
the marital relationship. A court might similarly conclude that an asserted
right to impregnate a surrogate is too far removed from the right to control
the consequences of intercourse to support a bear or beget claim. Such a court
might also reason that the interest protected by affording a married couple a
zone of privacy does not extend to decisions involving a surrogate, a third
party to the marriage.

5. Hypothetical No. 5: The Absence of Marriage
A single person asserting a fundamental right to utilize IVF would have to
convince a court that constitutional privacy rights protect single as well as
married persons.88 Single individuals asserting a fundamental interest in
utilizing IVF would have to rely upon either Skinner procreation89 or
Eisenstadt and Carey bear or beget rights.90
The view that Skinner establishes a broad right applicable to both single
and married persons to be free from government interference with procreative
capabilities finds some support in Carey. There the Supreme Court observed:
“While the outer limits of this aspect of privacy have not been marked by the
Court, it is clear that among the decisions that an individual may make
without unjustified government interference are personal decisions ‘relating
to use a surrogate in an IVF procedure could be made. Couples might assert rights to IVF in a variety of
other factual circumstances involving the use of a surrogate. Couples might, for example, seek to use a
surrogate (1) when such use is not necessary to create an offspring who is genetically related to both
parents, (2) when out of choice or necessity only one parent retains a genetic link to the blastocyst, or (3)
when out of choice or necessity neither parent maintains a genetic link to the blastocyst. The claims to a
fundamental right to IVF in these circumstances areobviouslymoreattenuated thanthose posited in
Hypothetical No. 4 and are even less likely to be recognized, atleast at the present stage ofour
constitutional development.
85. See notes 52-57 supra and accompanying text.
86. See notes 58-63 supra and accompanying text.
87. See notes 64-67 supra and accompanying text.
88. Even if the single person were to succeed in that threshold showing, he or she would, of course, still
face many of the obstacles identified in the earlier hypotheticals. For example, to the extent that IVF is not
necessary, or there is no genetic or—in the case of a woman—gestational relationship to the blastocyst, the
chances of success would be substantially reduced.
89. See notes 52-57 supra and accompanying text.
90. See notes 58-63 supra and accompanying text.
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to . . . procreation.’ ”91 Skinner itself, however, suggests that the interest
there at issue was the ability to procreate within the context of the marital
relationship. The Court stated, “We are dealing here with legislation which
involves one of the basic civil rights of man. Marriage and procreation are
fundamental to the very existence and survival of the race.”92
Single persons might therefore elect to rest their fundamental interest claim
to IVF on bear or beget grounds. The Supreme Court has expressly held that
bear or beget rights, at least in the context of contraception, apply with equal
force to single individuals.93

6. Summary
When the factors of marriage, genetic and gestational links, and necessity
are present, a couple faces procreation decisions similar to those involved in a
“conception through intercourse” setting. Courts might be willing in this
situation to extend traditional privacy concepts to an IVF decision. The
absence of the necessity factor weakens but does not necessarily preclude a
claim to a fundamental right to employ IVF for procreative ends. The absence
of a paternal genetic link would appear to preclude the sterile husband’s
procreation claim and seriously undermine his bear or beget assertions, but
would probably not affect his wife’s procreation and bear or beget interests.
Notwithstanding the absence of a genetic link, the couple would appear to
have a not unreasonable marital privacy claim to utilize the procedure. Courts
might be hesitant to extend principles originating in the privacy of the act of
intercourse, however, to the right to impregnate a person unrelated to the
marriage. Single persons will face added obstacles of convincing a court that
he or she has a fundamental right to IVF.
C. CONSTITUTIONAL BASES FOR PROHIBITING
OR LIMITING ACCESS TO IVF

As the preceding hypotheticals demonstrate, sensitive public policy consid
erations inhere in many potential uses of IVF. HEW may decide that some of
these considerations warrant a prohibition in whole or part of HEW support
of IVF programs.94 Some states may decide that outright prohibition of or
restrictions on IVF are warranted. This section examines the constitutional
standards of judicial scrutiny to which courts would subject government
restrictions on IVF and the government interests that might be proferred to
satisfy the rational basis or the compelling state interest standard.
1. Standards of Judicial Scrutiny of Government Restrictions on IVF

As noted earlier, the degree of scrutiny to which a court would subject IVF
restrictions would turn on whether the challenged restrictions infringed a
91. Carey v. Population Serv. Int’l, 431 U.S. 678, 684-85 (1977).
92. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
93. See Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) (right of access to contraceptives must be same for
married and unmarried persons).
94. Distinctions among the various ways that HEW may be involved in IVF, identified in the
introductory section, are irrelevant to the constitutional analysis in this Section and in Section III. HEW's
involvement, therefore, is variously referred to as “conduct," "funding," or “support."
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fundamental right.95 In the absence of an infringement of such a right, the
restriction will be tested against a rational basis standard and will be upheld if
rationally related to a constitutionally permissible purpose. If, on the other
hand, the court determines that the restriction infringes a fundamental right,
the restriction will be upheld only if it is necessary to satisfy a compelling state
interest and narrowly drawn to express only that interest.
In Maher v. Roe,96 the Supreme Court made clear that a government
restriction on the use of public funds to support the exercise of a fundamental
right does not, by itself, constitute an impermissible government interference
with the exercise of that right.97 In Maher two indigent women challenged on
equal protection grounds a state welfare department regulation prohibiting
the use of state Medicaid benefits for nontherapeutic abortions.98 They
attacked the regulation on the ground that the prohibition impermissibly
infringed the fundamental right of women to abort.99 In sustaining the
regulation, the Court concluded that the existence of even a fundamental
right implies no correlative government obligation to fund the exercise of that
right.100
In so holding, the Court drew a sharp distinction between a government
action that merely encourages alternative behavior and one that directly
interferes with the exercise of a right:
There is a basic difference between direct state interference with a
protected activity and state encouragement of an alternative activi
ty consonant with legislative policy. Constitutional concerns are
greatest when the State attempts to impose its will by force of law;
the State’s power to encourage actions deemed to be in the public
interest is necessarily far broader.101

The Court concluded that the existence of a fundamental right “implies no
limitation on the authority of a State to make a value judgment [to discourage
the exercise of that right], and to implement that judgment by the allocation
of public funds.”102
Maher supports the proposition that HEW or a state may limit in any
rational manner the categories of IVF programs that it conducts or funds so
long as no obstacles are placed in the paths of individuals wanting to use
private sources for IVF services and the limitations do not discriminate
against any suspect class.103 It is only if the federal or state government were
95. See notes 39-41 supra and accompanying text.
96. 432 U.S. 464 (1977).
97. Id. at 474.
98. Id. at 466-67.
99. Id. at 470.
100. Id. at 473-74. In a companion case to Maher v. Roe, the Court applied identical reasoning in
rejecting a constitutional challenge to a policy of a city “to provide publicly financed hospital services for
childbirth without providing corresponding services for non-therapeutic abortions.” Poelker v. Doe, 432
U.S. 519, 521 (1977) (per curiam).
101. 432 U.S. at 475-76.
102. Id. at 474.
103. Obviously, HEW and the states could not limit access to IVF on such grounds as race, religion,
national origin, or alienage. This article assumes that the distinctions that HEW and the states might draw
in regulating access to IVF would not be based on such suspect classifications. Cf. Skinner v. Oklahoma,
316 U.S. 535, 541 (1942) (sterilization of one group of felons and not another as invidious a discrimination
as sterilization of one race or nationality).
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to choose to “impose its will by force of law,”104 either by specifically
proscribing the use of IVF for procreative ends, or by effectively foreclosing
an individual from obtaining IVF by restricting government funding,105 that a
court might require the proscription to be based on a “compelling,” rather
than merely “rational,” state interest. And even then, such a shewing would
be required only if the person challenging the proscription were deemed to
have a fundamental right to employ IVF for procreation.

2. Government Interests
Even if HEW decides to support the clinical use of IVF, the agency may
place categorical limitations on the availability of funds. Should HEW
determine that unrestricted access to HEW-funded IVF is undesirable, it
would have two regulatory options. First, pursuant to the spending power of
the federal government,106 it could directly impose access regulations. Such
regulations could range from a total prohibition on use of HEW funds for IVF
to regulations imposing eligibility requirements such as necessity, genetic
relation, gestational ties, and marriage. Second, HEW might determine that
the considerations underlying IVF restrictions are sufficiently controversial
to leave to the individual states the decision whether to restrict HEW funding
of a particular variety of IVF.
As the Maher decision indicates, the constitutionality of any government
decision to limit HEW funding of IVF would be upheld if the regulatory
decision could be shown to further a rational government interest.107 This
article will examine a number of government interests that might be proffered
in support of various funding limitations of IVF and will assess whether each
interest appears strong enough to satisfy the rational basis standard. To the
extent that a given limitation satisfies the standard, categorical access
limitations imposed by either HEW or the states implementing HEW
programs will likely be upheld.108 Because, however, similar government
interests might be asserted by states in support of an outright prohibition on
IVF and because a regulation on access to HEW funding might, under some
remote circumstance, be deemed to have a sufficiently pervasive impact to
constitute an infringement of a fundamental right to IVF, this section also sets
forth tentative evaluations as to whether each asserted government interest is
sufficiently strong to meet the compelling state interest standard.

Protection of the Blastocyst.
Insofar as medical technology requires the
formation and subsequent destruction of multiple blastocysts in order to
104. Maher v. Roe, 432 U.S. at 475-76.
105. An HEW regulation that banned IVF in all facilities receiving HEW funds would be tantamount to
outright prohibition if deemed to sufficiently preclude an individual’s ability to utilize the procedure. A
regulation that penalized individuals for using IVF by imposing a forfeiture of benefits to which they would
otherwise be entitled might also be viewed as a prohibition of IVF. Cf. id. at 474-75 n.8 (strict scrutiny
might be appropriate if state denies all welfare benefits to otherwise eligible women who obtain abortions).
106. See U.S. Const, art. I, § 8.
107. See notes 96-105 supra and accompanying text.
108. The Supreme Court has held that a limitation that would be rational if imposed by a state will
similarly support the constitutionality of a federal enactment. See Steward Machine Co. v. Davis, 301 U.S.
548, 584-85 (1937) (upholding social security tax exemptions on ground that fifth amendment gives
Congress even more latitude in taxing than fourteenth amendment gives states).
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produce one blastocyst for implantation,109 the government might conclude
that IVF entails an impermissible destruction of human life and should be
prohibited. The Supreme Court acknowledged in Roe v. JVade110 that the
question when life begins has been the subject of considerable debate.111 It is
likely, therefore, that a government decision that blastocysts should not be
formed and then destroyed would be considered rational.112 Prohibition of the
funding or even of the use of IVF based on that rationale would likely
withstand analysis under the rational basis standard.
It is far less likely that a court would consider the state’s interest in
protecting potential human life strong enough to justify an outright prohibi
tion of IVF by individuals who could establish a fundamental right to its use.
In Roe v. Wade,ni the Supreme Court held that the state’s interest in
protecting potential human life becomes compelling only when a fetus reaches
the stage of “viability,” defined by the Court as “the interim point at which
the fetus becomes . . . potentially able to live outside the mother’s womb,
albeit with artificial aid.”114 It seems unlikely, at least under current
technology, that any court would hold that blastocysts are in any sense
“viable” prior to the time that they are discarded in the course of an IVF
procedure.115 If a court determines that an individual has a fundamental right
to IVF, it might well find the reasoning of Roe v. Wade controlling and
invalidate a government prohibition of IVF grounded on protection of
potential life.116
109. See notes 5-6 supra and accompanying text.
110. 410 U.S. 1 13 (1973).
111. See id. at 159 (when doctors, philosophers, and theologians fail to agree when life begins, judiciary
is in no position to speculate).
112. Some commentators have expressed, in the abortion context, the opinion that life begins at
conception:

Viewed from the perspective of an adult organism, the zygote represents the first time at
which there is a specific form of life present, and a specific identity attributable to the life. As
the zygote divides and grows, by the process of mitosis, this hereditary blueprint is exactly
reproduced in every cell of the adult organism. Each of the offspring-cells contains as its
governing part an exact replica of the genetic material of the zygote. Accordingly, at
conception, for the first time, the zygote is a specific human being.
Krimmel & Foley, Abortion: An Inspection into the Nature of Human Life and Potential Consequences of
Legalizing its Destruction, 46 U. Cin. L. Rev. 725, 756-57(1977).
113. 410 U.S. 113 (1973).
114. Id. at 160; cf. Colautti v. Franklin, 99 S. Ct. 675, 682 (1979) (viability reached when, in judgment of
attending physician on facts of case before him, there is reasonable likelihood of fetus’ sustained survival
outside the womb, with or without artificial support).
115. As some commentators have observed:
One cannot deny, and the Court did not deny, that some would attach great weight to the
prospect of life from its earliest days when we have little more than a handful of cells
possessing a rich genetic code. But much that we associate with the value of human life is not
present at the earliest stages. There is no feeling nor thought of which we know. There is no
reciprocal relationship to others that is reflected in need or love. There is no memory or fear.
What most of us mean by life, what most of us care about when we think of protecting life, is
not true of the 12 or 16 cells present on the third or fourth day after pregnancy nor is it
present for some time thereafter. Indeed, so much has always been recognized by each of the
50 states in making abortion a lesser crime than homicide.

Heymann & Barzelay, supra note 73, at 776.
116. It should be noted that there are arguably significant differences between the factual situation
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Fostering of Marriage and Discouragement of Illegitimacy.
Historically,
courts and legislatures have fostered marriage as the preferred setting for
childbearing and have discouraged the birth of illegitimate children. As one
court explained:
The family is the basic unit of our society, the center of the personal
affections that ennoble and enrich human life. It channels biologi
cal drives that might otherwise become socially destructive; it
ensures the care and education of children in a stable environment;
it establishes continuity from one generation to another; it nurtures
and develops the individual initiative that distinguishes a free
people. Since the family is the core of our society, the law seeks to
foster and preserve marriage.*117

HEW or the implementing states might, therefore, decide that the funding of
IVF for procreative ends should be limited to married couples.
A court would, in all likelihood, find that such a decision is based on a
rational state interest. The Supreme Court has recently reaffirmed the
importance of the state’s interest “in protecting ‘legitimate family relation
ships,’ . . . and in the regulation and protection of the family unit.”118 The
Court has suggested that in the absence of an infringement of a fundamental
right, legislation promoting that interest will be upheld.119 A measure limiting
IVF to married couples would most likely be viewed as a promotion of
legitimate government interests, thus withstanding analysis under the rational
basis standard.
It is far more difficult to assess whether a court would consider the state’s
interest in fostering the family a justification for an outright prohibition of
IVF by single individuals, if that prohibition infringed a fundamental right. In
recent years attitudes toward the family have changed. Many states have
repealed or modified their adultery and fornication statutes.120 No-fault
presented to the Court in Roe v. Wade and that being discussed here. So long as IVF requires the formation
of multiple blastocysts, the selection from among them of the “fittest” for implantation, and the destruction
of the remainder, it is not inconceivable that a court might hold, nothwithstanding Roe v. Wade, that the
preservation of potential life and other life-related interests the government might articulate are sufficiently
strong to amount to a compelling state interest to prohibit IVF, at least until the procedure can be
accomplished through the formation of a single blastocyst. Cf. Wilson, Fetal Experimentation: Legal
Implications of an Ethical Conundrum, 53 Den. L.J. 581, 606 (1976) (although Roe deems fetus a
nonperson for constitutional purposes, it may be entitled to protection if state demonstrates compelling
interest in potentiality of life in nonabortion context or if fundamental rights of mother not at issue).
117. De Burgh v. De Burgh, 39 Cal. 2d 858, 863-64, 250 P.2d 598, 601 (1952) (en banc) (Traynor, J.).
118. Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 173 (1972).
119. Id. at 175. Deciding whether a law promotes the state interest in fostering family life may require
drawing fine lines. Compare id. at 165 (invalidating Louisiana worker’s compensation statute denying
equal recovery right to dependent but unacknowledged illegitimate offspring) with Labine v. Vincent, 401
U.S. 532, 535 (1971) (upholding Louisiana law of intestate succession barring illegitimate offspring from
sharing equally with legitimate offspring in father’s estate).
120. For example, several states have now abolished, at least in part, the cause of action for criminal
conversation. See, e.g., Ala. Code § 115 (Supp. 1973) (no cause of action if woman twenty-one or older);
Cal. Civ. Code § 43.5 (West Supp. 1979) (no cause of action); Conn. Gen. Stat. Ann. § 52-572f (West
Supp. 1979) (no cause of action after Oct. 1, 1971). See generally J. Areen, Cases and Materials on
Family Law 168-79 (1978). Thirty-six states retain adultery as grounds for divorce. Id. at 306; see, e.g.,
Mo. Ann. Stat. § 452.320(2)(l)(A) (Vernon Supp. 1979); N.Y. Dom. Rel. Law § 170(4) (McKinney
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divorce has become almost universal.121 And only two states have enacted
legislation restricting artificial insemination to married persons.122 The
Supreme Court itself has acknowledged that single and married persons have
equal rights in procreative decisions.123
In this social and legal climate, a court might reject the state’s interest in
protecting the family as inadequate justification for overriding a single
individual’s fundamental right to utilize IVF for procreation. Even a court
supporting the state’s compelling interest in fostering the family might
nonetheless strike down a blanket proscription on utilization of IVF by all
single individuals. A court could reason that the only compelling state interest
at stake is the state’s legitimate concern for the welfare of the child. A blanket
prohibition that is not narrowly drawn to reflect ability to care for and
support a child would fail to satisfy the rigid standards of the compelling state
interest test.124

Preclusion of Eugenic Engineering.
The use of donated genetic materi
als in the IVF procedure makes possible genetic planning, a step the
government might wish to control or prohibit. Indeed, as one commentator
has noted, “For a state to leave in the hands of private parties the power of
radically altering the genetic quality of the population would require an act of
political self-restraint of a character unknown in human history.”125
The government could assert separate grounds for controlling or prohibit
ing the use of donated materials. First, such measures might be deemed
appropriate to prevent small groups of people from exercising genetic
selection decisions that could have far-reaching effects on society as a whole.
Second, the state may wish to deter individuals from using IVF as a method of
producing genetically superior offspring.
The power to determine who is a suitable donor is in essence a power to
judge the relative value to society of various genetic traits. If left unregulated,
such judgments would likely be exercised by the doctors or hospitals
involved in the IVF procedure. Indeed, this decisionmaking process appears
to have arisen in connection with artificial insemination.126 If IVF becomes
Supp. 1976-1977); Ohio Rev. Code Ann. § 3105.01(C) (Page Supp. 1978). See generally J. Areen, supra
at 302-07 (discussing policy reasons for retention of adultery as grounds for divorce). At least one state has
declared its fornication statute unconstitutional as an unjustified infringement of the individual’s
fundamental right to privacy. See State v. Saunders, 75 N.J. 200, 220, 381 A.2d 333, 342-43 (1977).
121. Forty-eight states and the District of Columbia have enacted no-fault divorce statutes, at least as an
alternative to a fault-based proceeding. J. Areen, supra note 120, at 323-40; see, e.g., Mo. Ann. Stat.
§ 452.32O(2)( 1 )(D)-(E) (Vernon Supp. 1979) (no-fault an alternative); N.Y. Dom. Rel. Law § 17O(5)-(6)
(McKinney Supp. 1976-1977) (same); Ohio Rev. Code Ann. § 3105.01(K) (Page Supp. 1978) (same).
122. See Conn. Gen. Stat. Ann. § 45-69g(b) (West Supp. 1979) (AID may be performed only with
consent of husband and wife); Okla. Stat. Ann. § 553 (West Supp. 1978-1979) (same).
123. See Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) (single and married individuals have same right of
access to contraceptives).
124. Many jurisdictions, for example, allow a single individual to adopt if he or she can meet the general
requirements of an adopting parent. See, e.g., DC. Code Ann. § 16-302 (Supp. IV 1977) (any person may
petition for decree of adoption; spouse, if any, must join); III. Ann. Stat. ch. 4, § 9.1-.2 (Smith-Hurd
1975) (reputable person of legal age may adopt; if married, spouse must be party to proceeding); Mich.
Comp. Laws Ann. § 710.24 (Supp. 1979-1980) (person desiring to adopt must file adoption petition along
with spouse if married).
125. Kindregan, State Power Over Human Fertility and Individual Liberty, 23 Hastings L.J. 1401, 1413
(1972).
126. Oregon appears to be the only state with an artificial insemination statute addressing this issue. The
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widespread, the exercise of such judgments about desirable genetic traits
would have a substantial impact on the genetic composition of the population.
The government might rationally conclude that society should prevent any
group, including the government itself, from manipulating the future genetic
composition of society. HEW or the implementing states might seek therefore
to preclude funding of IVF for procreative ends when donated genetic
materials are used.
To date no court appears to have assessed the state’s interest in regulating
conduct on eugenic engineering grounds. A court might well acknowledge a
correctly articulated concern about genetic manipulation of the population to
be a rational state concern. A court might even deem the concern to be
sufficiently compelling to justify an outright prohibition of IVF.
The government might also be concerned about the availability of IVF as a
method of family genetic planning. The use of donated genetic materials to
produce a superior genetic offspring might be deemed by the government to
be a socially undesirable method of procreation. It is, again, difficult to assess
the weight that a court might attach to such an interest.
Unlike a funding prohibition founded on concern over the implications of
the donor selection process, a funding preclusion on the use of donated
material based on genetic planning grounds need not be absolute. The
government’s interest in deterring the use of IVF as a method of family
genetic planning might be deemed to be satisfied by a prohibition on the non
necessary use of donated materials. A more broadly drafted prohibition that
would encompass individuals acting out of necessity might not be deemed to
further that interest in a rational manner and might be found to be deficient
when judged against both the rational basis and the compelling state interest
standards.
Prohibition of Surrogate Carriers.
The use of surrogate carriers would
give rise to difficult legal questions. First, the status of the child would be a
complex matter. Parentage and legitimacy; rights to support and inheritance
from the donor, the surrogate, and the IVF parents; and the right to privacy
concerning the circumstances of birth would all have to be determined.
Second, the prospective IVF parents would surely try to achieve maximum
control over the surrogate during her pregnancy. The IVF parents might wish
to limit the surrogate’s intake of food and drugs during gestation, require
periodic medical examinations, including intrusive techniques such as am
niocentesis or other methods of fetal monitoring, or control any decision
whether the fetus should be aborted. Such problems might be resolvable
through contractual arrangements,127 but it is highly unlikely that a court
would enforce a contractual provision that requires a surrogate to abort, to
refrain from a desired abortion, or to submit to intrusive medical proce
dures.128
law provides that only the doctor may select the IVF donor, but that no one may be a donor if he has a
disease or defect known by him to be transmissible by genes or if he knows or has reason to know that he
has venereal disease. See Or. Rev. Stat. §§ 677.360, .370 (1977).
127. Oakley, Test Tube Babies: Proposals for Legal Regulation of New Methods of Human Conception
and Prenatal Development, 8 Fam. L.Q. 385, 392 & n.62 (1974).
128. See D. Dobbs, Handbook on the Law of Remedies § 2.5 (1973) (equitable remedy not
available when impracticable to enforce personal services contract).
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HEW or the implementing states might rationally conclude that the use of
surrogates gives rise to so many socially undesirable problems that a total ban
on the practice is warranted.129 A court might well agree that these problems
are sufficiently serious to satisfy the compelling state interest standard and to
warrant an absolute ban on the use of surrogates in all IVF procedures.
Prevention of Immorality.
The government might also base regulation
of IVF on the judgment that IVF represents an immoral method of
reproduction. A court might uphold a regulation founded on such a catch-all
basis under the rational basis standard; courts have afforded the government
considerable latitude in enacting legislation that reflects moral values when
the law infringes no fundamental right.130 A court would probably not,
however, consider the exercise of such a moral judgment to be a compelling
state interest. Implicit in a number of Supreme Court decisions is the
judgment that moral considerations, standing alone, cannot justify an in
fringement of a fundamental freedom.131
D. ADDITIONAL REGULATORY CONSIDERATIONS

If HEW decides to conduct or fund IVF programs intended and expected
to produce live births, it will have additional regulatory concerns. This section
will assess a number of these issues, including the health and safety of the IVF
mother and child, the legal status of the IVF child, the role of the IVF
physician, and recordkeeping requirements.
1. Health and Safety

The foregoing analysis has assumed that IVF techniques are advanced
enough to present no undue risk of defective childbirths or of harm to
prospective mothers. Neither of these assumptions is necessarily correct at
this stage of IVF development.132
Clearly, HEW or the states could promulgate restrictions reasonably
calculated to protect women from “an inherently hazardous procedure.”133 In
addition, if it were shown that IVF presents a substantially larger risk of
spontaneous abortions or deformed births than does natural pregnancy,134
129. States have traditionally exercised authority to prohibit socially unacceptable forms of employ
ment. See, e.g., Colo. Rev. Stat. § 19-4-115 (1974) (prohibiting payment or receipt of valuable
consideration, except attorney’s fees, in connection with adoption), Mont. Rev. Codes Ann. § 94-5-602
to-603(Supp. 1977) (prohibiting prostitution); 10 Pa. Cons. Stat. Ann. § 4305 (Purdon 1973)
(prohibiting dealing in infants).
130. See Maher v. Roe, 432 U.S. 464, 474 (1977) (government can refuse to fund nontherapeutic
abortions in first trimester); Doe v. Commonwealth's Attorney, 403 F. Supp. 1199 (E.D. Va. 1975) (state
can penalize private consensual acts of sodomy), tiff'd, 425 U.S. 901 (1976).
131. Roe v. Wade, 410 U.S. 113, 117 (1973) (upholding women's right to determine whether to abort in
first trimester of pregnancy); see Carey v. Population Serv. Int'l, 431 U.S. 678, 681-82 (1977) (upholding
individual’s right to have access to contraceptives); State v. Saunders, 75 N.J. 200, 220, 381 A.2d 333, 34243 (1977) (declaring fornication statute unconstitutional as unjustified infringement of individual’s
fundamental right to privacy).
132. The clinical application of IVF is still considered an experimental technique and carries the risk of
producing offspring with genetic abnormalities. EAB Report, supra note 3, at 35,044.
133. Roe v. Wade, 410 U.S. 113, 149 (1973).
134. Cf. Reilly, In Vitro Fertilization—A Legal Perspective, in Genetics and the Law 359, 361 (A.
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HEW or the states could promulgate restrictions to address those situations.
Whether either of these concerns would support a total prohibition of IVF
would depend on the actual risks involved and the extent to which persons
affected by the prohibition were deemed to have a fundamental right to
procreate through IVF.
2. Legal Status of the IVF Child

Although problems concerning the legal status of children have been
traditionally left to the states to resolve,135 no state has yet enacted legislation
to define the status of IVF children. It can be expected, therefore, that HEW
will be reluctant to conduct or fund IVF programs intended to produce live
births unless it has some assurance that any resulting children will be
accorded reasonable protections.
The approach of the states to the legal status of children conceived by
artificial insemination provides an interesting and helpful analogy. Two types
of artificial insemination bear close similarities to IVF. The first, called
homologous artificial insemination (AIH), involves the use of the semen of a
husband to fertilize the ovum of his wife.136 Because both husband and wife
are genetically related to the child, AIH closely resembles the IVF procedure
described in Hypothetical No. 1. The second, called heterologous artificial
insemination (AID), impregnates the prospective mother with the sperm of a
third party donor.137 AID closely resembles the IVF procedure described in
Hypothetical No. 3.
Although no case has directly addressed the issue of the legal status of the
AIH child, a number of courts have observed that AIH “creates no legal
problems since the child is considered the natural child of the husband and
wife.”138 Courts, therefore, are likely to be inclined to treat the analogous IVF
situation in the same fashion.
In contrast, the status of the AID child has not been so easily resolved. The
states have struggled, both in legislation and in decisional law, with the issues
presented. Because the state legislatures enjoy greater flexibility than the
courts, it should come as no surprise that they have had more success in
addressing the issues.
The statutes that state legislatures have enacted generally provide that a
husband shall be deemed to be the natural father of an AID child if the
husband has consented to the procedure.139 Some states provide that an AID
Milunsky & J. Annas eds. 1976) (IVF should not be prohibited on grounds of risk of spontaneous abortion
because estimates of natural rate of conceptus failures run as high as 80%).
135. The role of the federal government may, however, be increasing. See J. Areen, supra note 120, at
xix.
136. Wadlington, Artificial Insemination: The Dangers of a Poorly Kept Secret, 64 Nw. U.L. Rev. 777,
781-82(1970).
137. Id. at 781. There is a third variety of artificial insemination, called confused artificial insemination
(CAI), in which the semen of the prospective father is mingled with that of a donor. This variety has been
referred to as the “French firing squad technique" and has received no judicial or legislative treatment. Id.
at 782 n.20.
138. In re Adoption of Anonymous, 74 Misc. 2d 99, 99, 345 N.Y.S.2d 430, 431 (Sup. Ct. Kings Co.
1973); accord, CM. v. C.C., 152 N.J. Super. 160. 166, 377 A.2d 821, 824 (Juv. & Dorn. Rel. Ct. 1977).
139. See, e.g., Cai . Civ. Code § 7005(a) (West Supp. 1979); La. Civ. Code Ann. art. 188 (West Supp.
1978); Or. Rev. Stat. § 109.243 (1977).
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child shall have the same status as a naturally conceived child if the husband
and wife have consented to the procedure.140 A number of states additionally
provide that the donor shall be deemed to have no parental or other
relationship to the child.141
“Judicial confusion” has marked the efforts of courts to resolve these same
questions in the absence of legislative guidance.142 But two common-law rules
seem to emerge from those judicial efforts: (1) The AID child has generally
been held to be illegitimate, in the absence of a statute dictating a contrary
result;143 and (2) a nonparticipating husband has nevertheless been charged
with support obligations if he either (a) consented to the AID procedure or
(b) ratified the procedure by knowingly accepting the AID child as his own.144
Experience with artificial insemination teaches that the rights and respon
sibilities of IVF parents and children should be clarified before IVF is
undertaken for procreative purposes. HEW has two alternatives for accom
plishing this result.
As a first alternative, HEW could decline to fund IVF in any state that has
not enacted legislation defining the parental rights and responsibilities of all of
the participants in the procedure.145 This approach has the virtue of certainty,
but might undercut efforts to support the development of IVF. The states
have shown a reluctance to legislate on artificial insemination and may be
similarly hesitant to legislate on the even more controversial and complex
subject of IVF. If legislators know that failure to legislate will cut off federal
funding of IVF and thereby effectively stop the practice within their states,
they might well be motivated not to implement the prerequisite guidelines.
As a second alternative, HEW could require that in the absence of
governing state legislation, regulation, or decisional law all matters of
parental responsibility be resolved prior to the IVF procedure through the
execution of written agreements. If, for example, IVF were to be performed
for a married couple with the sperm of a third party, HEW might require that
the husband consent to the procedure and agree in writing to assume paternal
responsibility for the child. Consent provisions are commonly found in the
artificial insemination statutes that have been enacted to date146 and such a
provision has been endorsed by at least one commentator on artificial
140. See, e.g., Conn. Gen. Stat. Ann. § 45-69 (West Supp. 1979); Kan. Stat. Ann. §§ 23-128 to
-129(1974); N.C. Gen. Stat. § 49A-1 (1976).
141. See, e.g., Cal. Civ. Code § 7005(b) (West Supp. 1979); Conn. Gen. Stat. Ann. § 45-69i (West
Supp. 1979); Or. Rev. Stat. § 109.239L (1977).
142. Wadlington, supra note 136, at 786.
143. See Doornbos v. Doornbos, No. 54 S. 1498 (Cook County Sup. Ct. Dec. 19, 1954) (AID child
illegitimate if not legally adopted), appeal dismissed, 12 Ill. App. 2d 473, 139 N.E.2d 844 (1956) (abstract of
trial court decision).
144. As one commentator has observed:
To the extent that any consensus is appearing, the general rule seems to be that, in the absence
of a conclusive presumption of legitimacy of a child born during wedlock, the AID child is
illegitimate. It also seems, however, that judicial effort is made to encourage or enforce his
support by a consenting husband/nonfather. Whether AID will be considered to be adultery
in some circumstances is not as clear.
Wadlington, supra note 136, at 785-86.
145. The EAB has called for the adoption of a model act. See EAB Report, supra note 3, at 35,056-058.
146. Such laws commonly provide that a child conceived through artificial insemination shall be
considered legitimate if the mother's husband consented to the procedure. See note 139 supra.
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insemination legislation.147 Similarly, if IVF were to be performed with the
ovum of a third party and implanted in the prospective mother, HEW might
require the prospective mother and father to agree in writing to assume
parental responsibility for the child. Some states require such joint consent for
heterologous artificial insemination.148 Finally, in all cases in which donated
sperm or ova are used, HEW might require that each party execute a written
understanding that the donor shall be barred from asserting or being charged
with parental claims. Several state artificial insemination statutes contain
similar provisions.149
Although desirable, such requirements might not provide a final resolution
of the question of parental responsibility. A state court might declare that
when genetic material has been donated, these issues must be resolved with
reference to state adoption and common-law principles and not in accordance
with a federally mandated agreement. Yet a court faced with difficult and
sensitive legal status questions would probably lend great weight to a
participant’s prior statement of the obligations that he or she would as
sume.150

3. The Attending Physician’s Role
in Implantation and Abortion Decisons
It can be argued that the attending physician has unique expertise to assess
the potential viability of a particular blastocyst and is in the best position to
decide whether it should be implanted. Similar arguments could be advanced
that the attending physician has the unique expertise to monitor fetal
development after the blastocyst is implanted and to make a judgment
concerning abortion. HEW regulations, therefore, might give the physician
the sole authority to make these decisions. Such a regulation would require
the prospective parents to agree in advance to this procedure and would have
the plain effect of removing from their hands the decision whether to go
forward with an IVF procedure. Two questions can be raised with respect to
such a regulation: (1) Would the regulation be desirable? (2) Would it be
constitutional?
147. See Smith, Through a Test Tube Darkly: Artificial Insemination and the Law, 67 Mich. L. Rev.
127, 144-45 (1968) (artificial insemination should be legal when the husband consents).
148. See, e.g., Conn. Gen. Stat. Ann. § 45-69g(b) (West Supp. 1979) (AID performed with consent
ofhusband and wife); Kan. Stat. Ann. § 23-128 (1974) (same); Okla. Stat. Ann. tit. 10, §§ 551, 553
(West Supp. 1978-1979) (same).
149. See, e.g., Cal. Civ. Code § 7005(b) (West Supp. 1979) (donor shall not be considered natural
father of AID child); Conn. Gen. Stat. Ann. § 45-69j (West Supp. 1979) (donor has no right or interest
in relation to AID child); Or. Rev. Stat. § 109.239 (1977) (same; AID child has no rights in relation to
donor).
150. In the development of AID common law, courts have decided parental responsibility questions in
accordance with principles of equitable estoppel. Compare People v. Sorenson, 68 Cal. 2d 280, 283-85, 437
P.2d 495, 499, 66 Cal. Rptr. 7, 10-11 (1968) (en banc) (husband held lawful father of AID child with
corresponding support obligations because reasonable person in circumstances would have known that his
consent and behavior would result in responsibilities of fatherhood) with Gursky v. Gursky, 39 Misc. 2d
1083, 1088, 242 N.Y.S.2d 406, 412 (Sup. Ct. Kings Co. 1963) (AID child held illegitimate but mother’s
husband required to support because consent and conduct implied such promise). Participants in an
artificial procreation procedure have thus been made to bear the consequences voluntarily assumed by
consenting to or participating in the procedure. In reliance on a similar principle, a court might well
conclude that the definitions of parental responsibilities spelled out by a contract should be enforced.
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Arguments can be advanced on both sides of the question. On the one
hand, it could be argued that prospective IVF parents are ill-equipped to
make reasoned judgments about the progress of the IVF procedure. Prospec
tive parents will often be individuals who are incapable of conceiving through
intercourse and have resorted to IVF out of near desperation to conceive a
child. Although the attending IVF physician could, as with any medical
procedure, advise prospective parents of the risks of implantation and the
prospects for success, prospective parents might be emotionally resistant to
discouraging advice. It thus might be considered prudent to remove the
implantation and abortion decisions from the parents’ hands.
On the other hand, there may be a legitimate concern that doctors engaged
in the development of IVF may have personal interests in ensuring that IVF
children face diminished risks of genetic or other harm.151 They may, in short,
be overcautious in their judgments and either refuse to implant or order the
abortion of all but the most perfect blastocysts. For this reason, authorizing
the physician to make the implantation and abortion decisions may harm
rather than enhance the prospective parents’ interests.
Even if desirable, the regulations considered here raise difficult constitu
tional problems. A constitutional analysis would turn on the resolution of two
issues: (1) Does an individual have a fundamental right to make the
implantation and abortion decisions? (2) To the extent that a fundamental
right to make each decision exists, would such a regulation constitute an
impermissible interference with the exercise of that right?
Although it seems clear that a woman has a fundamental right to choose
whether or not to abort,152 it is far less certain that a couple has a similar right
to make the implantation decision. Although such a right might be acknowl
edged if a fundamental right to utilize IVF were established, the implantation
decision resembles, at least on the surface, the myriad decisions traditionally
left to the professional judgment of attending physicians.
If a fundamental right to make implantation and abortion decisions is
found to exist, giving the doctor authority to make those decisions may
constitute an impermissible interference with the exercise of that right. The
hypothetical HEW regulation would not prohibit, of course, an individual
from making such decisions when the IVF procedure has been privately
funded. It would, however, require an individual to waive that right as a
condition of accepting government funding of the IVF procedure. It is
problematic whether the government can so condition acceptance of a
government benefit.153 In any event, a court would be highly unlikely to
151. Cf Del Zio v. Presbyterian Hosp., 74 Civ. 3588 (S.D.N.Y. Apr. 12, 1978) (denial of defendants’
motion to dismiss for failure to state claim; plaintiffs alleged that IVF procedure was wrongfully and
deliberately terminated) (copy on fde at Georgetown Law Journal). On August 18, 1978, a jury awarded
Doris Del Zio $50,000 in damages stemming from the destruction of a culture used for the in vitro
fertilization of her ova by the semen of her husband. N.Y. Times, Aug. 19, 1978, at 209 (supplementary
material filed during pendency of newspaper strike).
152. See Roe v. Wade, 410 U.S. 113, 153 (1973) (right of privacy encompasses woman's decision
whether to terminate pregnancy).
153. The Supreme Court has stated:

That is the notion that because there is no right to a government benefit, such as public
employment, the benefit may be denied for any reason. Perry, however, emphasized that
“(f]or at least a quarter-century, this Court has made clear that even though a person has no
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require specific performance by a woman who had agreed to abide by a
doctor’s abortion decision but then changed her mind.

4. Recordkeeping
Existing regulations on fetal experimentation do not address matters of
recordkeeping. If HEW wished to impose a recordkeeping requirement for
IVF procedures, the regulations would raise the question of public access to
the records. The law of artificial insemination again provides guidance.
Several states have imposed a requirement that all records concerning
artificial insemination be filed with prescribed state agencies and made
available for inspection only upon court order.*154 HEW might well determine
that a similar rule would properly protect the privacy of the parties to an IVF
procedure.
III. Constitutional Limitations on Government
Regulation of IVF Research When the Procedure
Is Not Intended or Expected to Produce Live Birth

Although IVF has been successful in at least two reported instances of live
birth,155 it appears that research dedicated to improving existing IVF
procedures and developing alternatives will continue.156 Other areas of
research may also employ IVF.157 Accordingly, HEW should be concerned
not only with the funding and delivery of IVF care intended to produce
children, but also with the funding and performance of nonprocreative IVF
research or experimentation.
As discussed in the preceding section, HEW has broad latitude to refuse to
fund a given practice or project. If HEW were to refuse to fund any IVF
research, that decision might well be upheld simply on the basis of HEW’s
conclusion that other areas of research are more deserving of federal funding.
Nevertheless, in assessing whether to fund IVF research, HEW should be
aware of various constitutional rights that might be asserted in connection
with participation in such research.
‘right’ to a valuable governmental benefit and even though the government may deny him the
benefit for any number of reasons, there are some reasons upon which the government may
not rely.” 408 U.S. at 597. Perry and Keyishian properly recognize one such impermissible
reason: The denial of a public benefit may not be used by the government for the purpose of
creating an incentive enabling it to achieve what it may not command directly.

Elrod v. Burns, 427 U.S. 347, 360-61 (1976); cf. Maher v. Roe, 432 U.S. 464, 474 (1977) (state can make
policy judgment and implement it with public funds as long as decision does not infringe fundamental
right).
154. See, e.g., Cal. Civ. Code § 7005(a) (West Supp. 1979); Conn. Gen. Stat. Ann. § 45-69h (West
Supp. 1979); Or. Rev. Stat. §§ 677.365(2)-(3) (1977).
155. EAB Report, supra note 3, at 35,033, 35,036.
156. See generally Walters, Ethical Issues in Human In Vitro Fertilization and Research Involving Early
Human Embryos (Sept. 8, 1978) (paper prepared for Ethics Advisory Board of HEW) (copy on file at
Georgetown Law Journal).
157. See EAB Report, supra note 3, at 35,039 (outlining goals and potential benefits of IVF research
dedicated to nonprocreative ends).
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In addition, although no state has enacted a statute specifically prohibiting
or restricting IVF research or experimentation, it is conceivable that a state
might decide to do so in the future. If a substantial number of states were to
enact such statutes, they would significantly interfere with possible HEW
research programs, at least until the constitutionality of those statutes was
tested.
Accordingly, it is useful to discuss the constitutional implications of
measures prohibiting or restricting IVF in three research situations: (1)
Research that is conducted wholly ex utero; (2) research that includes
implantation solely for experimental purposes with no intention or expecta
tion of a childbirth resulting; and (3) research that includes implantation with
some hope for birth.158 Distinguishing these categories of research does not, of
course, preclude the possibility that different types of research situations may
occur at the same time or that pure research IVF procedures may be used
with the intent and expectation of ultimately producing births. For example,
although some IVF procedures may be developed to the stage of reliably
producing live births, researchers may still wish to attempt alternative but
unproven methods of blastocyst implantation.
Even if the Constitution were interpreted to require a state to permit at
least some individuals—such as the married couple in Hypothetical No.l—to
utilize nonexperimental IVF procedures to beget children, it is not at all
certain that the Constitution would also be deemed to require a state to permit
IVF research. The courts, of course, have never considered this question. As
in the case of constitutional limitations on government restrictions of
nonexperimental IVF procedures, it is not possible to reach any definitive
conclusions about government authority to prohibit or restrict IVF research.
It is nevertheless possible to consider the constitutional issues most likely to
be raised in an adjudication of the validity of such authority.
A. PROSCRIPTION OF WHOLLY EX UTERO RESEARCH

Various kinds of research can be envisioned that could involve IVF
procedures conducted wholly ex utero. Research regarding optimum condi
tions for blastocyst culture and development might be carried out without any
intent to implant such blastocysts for childbearing purposes. Experiments
might be designed involving in vitro blastocyst culture for purposes wholly
unrelated to reproduction research, such as testing drugs for human tissue
toxicity,159 studying the mechanisms by which chromosomal abnormalities
are produced,160 investigating the circumstances under which hydatidinous
moles161 develop and are sometimes transformed into malignant tumors,162

158. Given what we understand to be the current medical realities, we have not considered wholly ex
utero IVF culminating in live birth. See Walters, supra note 156, at 32 (in vitro culture of human zygote
beyond blastocyst stage not yet reported in scientific literature).
159. EAB Report, supra note 3, at 35,039.
160. Id.
161. Hydatidinous moles are moles that contain watery fluids. Webster’s Unabridged New
International Dictionary 1218 (2d ed. 1947) [hereinafter Webster’s].
162. EAB Report, supra note 3, at 35,039.
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evaluating the effect of noxious agents or teratogens163164
on the early embryo,'64
and studying the totipotent cells165 of very early embryos to increase
understanding of normal and abnormal cell growth and differentiation.166
Experiments involving fertilization and blastocyst culture in vitro might
also be conducted for ultimately procreative purposes. Such experiments
might be intended to determine the causes of infertility or to perfect the
development of an artifical womb.167
In analyzing the constitutionality of a prohibition on such research, it is
necessary again to consider whether the prohibition would infringe any
fundamental rights and whether the government’s justifications for the
prohibition are likely to be deemed sufficiently strong to support a finding of
constitutionality.
1. The Right to Engage in Research

The National Commission for the Protection of Human Subjects of
Biomedical and Behavioral Research has expressed the view that “there is
good reason to believe that if a case arose, the Supreme Court would
recognize a First Amendment ‘right to research.’ ”168This view is supported
by some legal commentary,169 but it has not been tested in the Supreme Court.
Proponents of the view that a right to participate in research is embodied in
the first amendment rely largely on analogy to cases indicating that jour
nalists have a constitutionally protected right to gather news.170
It is not at all clear that a researcher could assert a fundamental right to
perform IVF research that would prevail against a prohibition enacted not to
censor scientific inquiry as such but to prevent as socially undesirable all IVF
manipulation regardless of its purpose, simply because it is socially undesira
ble. In explaining its concept of what would be encompassed within a “right
to research,’’ the National Commission emphasized the limited scope of this
putative “right.” It was the Commission’s view that although the government
would not be able to restrict or regulate research “on the basis of the ideas or
knowledge sought,”171 it would nevertheless be entitled to regulate such
research
on the basis of the manner in which the research is carried out.
Thus, the state may not interfere with the researcher’s choice of the
163. Teratogens are substances that produce monstrous growths or abnormalities. Webster’s, supra
note 161, at 2604.
164. EAB Report, supra note 3, at 35,039.
165. Totipotent cells are those initially dividing cells in the zygote, each of which is capable, when
isolated, of developing into a complete embryo. Webster’s, supra note 161, at 2675.
166. EAB Report, supra note 3, at 35,039.
167. Id.
168. Nat’l Comm’n for the Protection of Human Subjects of Biomedical and Behavioral
Research, Report and Recommendations: Institutional Review Boards 78 (footnote omitted)
(HEW Publication No. (OS) 78-0003) (Sept. 1, 1978) (copy on file at Georgetown Law Journal) [hereinafter
IRB Report].
169. See Delgado & Millen, God, Galileo, and Government: Toward Constitutional Protection for
Scientific Inquiry, 53 Wash. L. Rev. 349 (1978); Robertson, The Scientist's Right to Research: A
Constitutional Analysis, 51 S. Cal. L. Rev. 1203 (1978).
170. See Delgado & Millen, supra note 169, at 372-81.
171. IRB Report, supra note 168, at 79.
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end or topic of research, but it may regulate only the methods used
in the research, in order to protect interests in health, order and
safety with which unrestricted research might conflict. Such
restrictions are valid if they are reasonably related to protection of
nonspeech interests and are not so vague and over broad that they
chill the exercise of protected speech. Thus, the state may restrict
research methods to protect the health or autonomy of subjects, or
the safety of the surrounding community, even if, in some in
stances, the restrictions prevent the research altogether.172
This analysis is in accord with traditional first amendment principles.173
The newsgathering cases do not recognize a special journalists’ right to access
to events the public may not witness.174 Similarly, it is reasonable to conclude
that researchers have no special right to participate in procedures designed to
advance scientific knowledge if participation by nonscientists would be
prohibited on legitimate public policy grounds.175 Moreover, the principles
established in the newsgathering cases do not appear to support an argument
that a prohibition of certain methods of experimentation or other conduct
must be specially justified by a compelling government interest if an
individual wishes to participate in the activity as an incident to the exercise of
free speech.176 Nor is this argument supported by the reasoning of respected
172. Id.
173. See Robertson, supra note 169, at 1248: “[A] key distinction must be made between [restrictions]
aimed at the scientist’s choice of topic or content of research, and [restrictions] indifferent to content that
are concerned solely with the consequences of using certain research methods.”
Professor Robertson takes the position that restrictions aimed at the kind of knowledge that a researcher
seeks conflict with “the first amendment’s presumption against governmental restriction of the flow of
information and ideas based on an assessment of the worth or utility of the ideas." Id. But in his view,
restrictions against methods of research do not conflict with that presumption. Thus, he concludes that
"laws restricting research with fetuses, children, or incompetent persons promote noncontent interests, the
protection of the subjects’ welfare, and would be valid, if narrowly drawn, despite a dampening effect on
research with those populations.” Id. at 1256 (footnote omitted).
174. See Pell v. Procunier, 417 U.S. 817, 833-35 (1974) (upholding constitutionality of state prison
regulation prohibiting media interviews with specific individual inmates; journalists’ rights under first and
fourteenth amendments not infringed because journalists still free to speak with inmates they encounter
and unlike general public may interview randomly selected inmates). See also Branzburg v. Hayes, 408 U.S.
665, 690-91 (1972) (first amendment does not relieve newspaper reporter of obligation that all citizens have
to respond to grand jury subpoena and answer questions relevant to criminal investigation); Zemel v. Rusk,
381 U.S. 1,16 (1964) (State Department refusal to issue passport for travel to Cuba does not infringe first
amendment rights of petitioner; right to speak and publish does not create unrestrained right to gather
information).
175. See Delgado & Millen, supra note 169, at 403 (indicating that government action may even restrict
“an individual scientist’s right to carry out basic research ... on grounds . . . legitimately falling within
the state’s funding or police power").
176. The newsgathering cases involve rights of access to information, not the right to perform
experimentation to create information. See cases cited note 174 supra. See also United States v. O’Brien,
391 U.S. 367, 376 (1968) (statute prohibiting knowing destruction or mutilation of draft cards does not on
its face abridge free speech; if important or substantial government interests furthered by prohibition of
certain kind of action then fact that prohibition works “incidental limitations on First Amendment
freedoms” not fatal to prohibition). The Supreme Court has indicated that: “The right to speak and publish
does not carry with it the unrestrained right to gather information." Zemel v. Rusk, 381 U.S. 1, 16-17
(1965) (upholding decision by Department of State to deny citizen a passport to Cuba). But see Kleindienst
v. Mandel, 408 U.S. 753, 770 (1972) (when Attorney General decides for legitimate and bona fide reason
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commentators who have considered whether there is a limit on the appropri
ate scope of research.*
177178
In this light, it seems unlikely that a potential IVF researcher or participant
could successfully assert a “fundamental” first amendment interest in ex utero
IVF research that would be outweighed only by a compelling government
interest—at least if the government prohibition were directed not against the
development or reporting of scientific knowledge, but simply against the
formation, manipulation, and destruction of blastocysts.
Even if there is no constitutionally protected fundamental interest to
perform or participate in ex utero IVF research qua research, donors of
reproductive cells may contend that they have a constitutionally protected
fundamental privacy right to control the use and manipulation of their own
reproductive materials. Furthermore, they may contend that this right
entitles them to participate in research without interference from the
government, in the absence of a contrary compelling interest.
In Roe v. Wade,™ the Supreme Court recognized that the fourteenth
amendment includes a “concept of personal liberty and restriction upon state
action” that is “broad enough to encompass a woman’s decision whether or
not to terminate her pregnancy.”179 Therefore, it might be argued that if
women have a constitutionally protected fundamental right to abort, even
though that right entails the destruction of a fetus, then women and men must
also possess a constitutionally protected fundamental right to dedicate the use
of their reproductive cells to IVF research.
It is doubtful, however, that a court would adopt the argument that an
individual possesses a constitutionally protected right to dedicate his or her
reproductive cells to IVF research or to use them in any way other than to
beget children. The privacy interests protected in Roe had a substantial and
tangible impact on the individuals asserting those interests. Critical to the
holding in Roe was the fact that only by aborting may a woman avoid the
burdens of pregnancy.180 Donors of reproductive cells for ex utero IVF
research, in contrast, have no similar interest at stake. After the reproductive
material has been donated, the donor’s relationship with the research
not to waive statutory exclusion of alien, court may not look behind decision or weigh it against first
amendment interest of those who would personally communicate with the alien). Kleindienst may signify a
retreat from the Zemel approach, because the Court, although finding for the Government, declined to rely
on the Zemel rationale. Id. at 764-65; see Robertson, supra note 169, at 1228 (Court has retreated from
extreme Zemel position that citizens do not have first amendment right to gather information).
177. See L. Tribe, American Constitutional Law 904-05 (1978) (virtues of inquiry do not confer
absolute immunity on activities that generate knowledge while causing harms with no connection to the
knowledge itself; regulation directed at such harms tested by relaxed standard appropriate for laws
incidentally restricting flow of information in pursuit of ends wholly unconnected to information). See also
Tribe, Technology Assessment and the Fourth Discontinuity: The Limits of Instrumental Rationality, 46 S.
Cal. L. Rev. 617, 647-50 (1973) (as probability increases that specific areas of research will lead to
profound and irreversible shifts in way of life, and ability to make decentralized choices on results of
research decreases, argument for collective decision to suspend or phase out specific avenue of inquiry
becomes stronger).
178. 410 U.S. 113 (1973).
179. Id. at 153.
180. Id. at 153-54. See also Planned Parenthood v. Danforth, 428 U.S. 52, 70-71 (1976) (spousal
consent-to-abortion requirement unconstitutional; husband may not veto wife’s decision to abort because
“it is the woman who physically bears the child and who is more directly and immediately affected by the
pregnancy”).
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materials entails no procreative desires, no decision to bear or beget children,
and no right to the privacy of marriage.
For this reason, Roe and other privacy cases seem largely inapposite. When
reproductive material is donated to research, the participants in the research
are acting outside the areas of privacy addressed in those cases. Even if the use
of reproductive materials in the procreative context may ordinarily be beyond
government interference, it can be strongly argued that, outside that context,
the constitutionally protected fundamental privacy interest no longer ap
plies.181
Potential IVF research participants might, of course, contend that at least
some IVF research is integral to perfecting techniques for childbearing
purposes. But even if those individuals have a constitutionally protected
fundamental right to bear children through IVF, were it perfected, it need not
follow that they have a fundamental right to participate in experimentation
aimed at perfecting that technique.182

2. Government Interests Supporting
Proscription of IVF Research
If in fact there is no constitutionally protected fundamental interest in ex
utero IVF research of the sort that could be prohibited only by a compelling
state interest,183 then any rational public interest supporting a refusal to fund,
or a prohibition against, IVF research would be sufficient to sustain the
constitutionality of such a provision. In the case of a government refusal
merely to fund IVF research, this rationality test may well be satisfied simply
by a reasonable administrative determination that other research would be
more useful to the government. In addition, at least two of the general
government interests that might be advanced in support of a state prohibition
against the use of IVF for procreation may also be advanced to support a
government prohibition against or refusal to fund IVF research.
First, the government might assert that ex utero research poses a threat to
donors of reproductive material, particularly women, and thus that safety
interests justify a prohibition on such research. But if laparoscopy is in fact a
“routine” procedure184 and if researchers could solicit ova donors who would
181. Compare Stanley v. Georgia, 394 U.S. 557, 567 (1969) (state may not prohibit private possession of
pornographic materials on ground that such possession may lead to antisocial conduct) with Paris Adult
Theatre I v. Slaton, 413 U.S. 49, 68-69 (1973) (state may prohibit exhibition of obscene films because
exhibition affects public morality and has tendency to injure community as a whole).
The Supreme Court's decisions do not support a theory that an individual has a right to do anything he
wants to do privately with his own body. See Doe v. Commonwealth’s Attorney, 403 F. Supp. 1199, 120203 (E.D. Va. 1975) (upholding constitutionality of statute prohibiting private consensual acts of sodomy),
affd. 425 U.S. 901 (1976). See also Paris Adult Theatre I v. Slaton, 413 U.S. at 68 n.15 (state replete with
constitutionally unchallenged laws against prostitution, suicide, voluntary self-mutilation, and other
activities involving only “consenting adults”).
182. On the other hand, as “experimentation” approaches “treatment,” the constitutional issues become
akin to those discussed in Section II of this article. For example, if IVF techniques were developed to the
point of regular success in achieving childbirth, but it was necessary before implantation to culture
“experimentally” the prospective parents’ ova and semen in several media as a “dry run,” a couple might
argue that it has the same fundamental right to participate in the experimental procedure as it has to
participate in the ensuing implantation.
183. One exception might be when “experimentation” approaches “treatment." See note 182 supra.
184. The procedure for extracting ova, laparoscopy, has been described as “a routine part of
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otherwise be undergoing laparoscopy or related procedures, thus minimizing
the intrusion and attendant risks of the donation process, a court might
conclude that a state’s interest in prohibiting ex utero IVF research on safety
grounds is very slight.185
Second, the government might justify a refusal to fund or a proscription of
IVF research on the ground that manipulation of reproductive tissues in vitro
is inconsistent with the dignity that should be accorded potential human life.
A variety of government interests might fit within this description of a
rational public interest. The government might advance the view that any
kind of ex utero manipulation of reproductive materials is unacceptable.
Alternatively, the government might assert that IVF research is improper not
because of the manipulation of reproductive materials as such, but because
potential life is artificially created with the intention of destroying it.186 Still
other justifications might be advanced in connection with particular research
projects. For example, the government might assert that it has an interest in
prohibiting specific research methods that include eugenic screening or
recombination of human genes, because those methods are inconsistent with
human dignity. Although it is far from certain that such interests justify an
infringement of a constitutionally protected fundamental right, for the
reasons discussed earlier in this article they would appear to satisfy the
rational basis test.187
B. PROSCRIPTION OF RESEARCH THAT INCLUDES IMPLANTATION
SOLELY FOR EXPERIMENTAL PURPOSES

IVF research might also include experimentation in which a blastocyst is
cultured in vitro and implanted without any intention or expectation of
permitting the blastocyst to develop into a viable fetus. In some cases, it might
be expected that the fetus or blastocyst will expire naturally. The eventual
abortion of the blastocyst or fetus might also be planned in advance. As with
wholly ex utero IVF research, the experimentation may be undertaken to
perfect IVF reproduction techniques or to study other phenomena, such as
drug toxicity.188
A constitutional challenge to a prohibition of or refusal to fund nonreproductive research would raise many of the same arguments considered
with regard to the constitutionality of restrictions on wholly ex utero IVF
research. Any claims, for example, that such research is entitled to special
first amendment protection are likely to be unsuccessful.189 In addition, as in
investigations into infertility and other illnesses” that “does not damage tissue.” Edwards & Steptoe,
Biological Aspects of Embryo Transfer, in Law and Ethics of A.I.D. and Embryo Transfer 16 (1973).
185. See Roe v. Wade, 410 U.S. 113 (1973), in which concerns regarding the safety of a pregnant woman
seeking an abortion were sufficient to justify state regulation of the procedures for abortion commencing
with the second trimester of pregnancy. But those concerns were not “compelling” and therefore would not
justify a prohibition of abortion during the second trimester. Id. at 162-63.
186. Asserting such a position need not be inconsistent with permitting IVF for the purpose of bearing
children. A court might regard as reasonable a government view that manipulation of—and perhaps some
necessary discarding of—blastocysts in the pursuit of procreation is publicly acceptable because of a strong
state interest in procreation, and yet determine that nonprocreative manipulation—and destruction—is
publicly unacceptable.
187. See notes 106-31 supra and accompanying text.
188. See notes 159-67 supra and accompanying text.
189. See notes 168-77 supra and accompanying text.
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the case of ex utero research, it seems unlikely that the argument in favor of a
constitutionally protected fundamental right to participate in IVF research
could be supported by precedent concerned with procreation, bearing or
begetting children, or marital privacy.190 When it is certain that no child will
result from the research, because the fetus will not survive or the woman will
abort, then these privacy concerns seem inapplicable.
It is true, of course, that implantation of a blastocyst is a more personal and
substantial undertaking than is mere ova donation for ex utero manipulation.
But such participation may still not be considered an event of the sort
attended with traditional expectations of privacy and autonomy.191 Rather,
these procedures may be regarded as more closely akin to participation in
routine medical experiments of the sort that have long been considered
properly subject to government regulation.192
Indeed, the fact that implantation is involved may enhance the govern
ment’s interest in restricting such research. Implantation and gestation bring
additional risks to the experimental procedure, and the government interest in
protecting safety is accordingly greater. The same health and moral interests
that can be advanced in prohibiting socially unacceptable forms of employ
ment, such as, perhaps, surrogate gestation of an IVF fetus, might well be
advanced to proscribe employment of participants in IVF implantation
research. Finally, to the extent that an implanted blastocyst may have a
greater life potential or entitlement to dignified treatment than an unim
planted one,193 the government interest in protecting the dignity of potential
human life may be greater in IVF research involving implantation. Accord
ingly, a court might well consider a government restriction on IVF research
involving implantation to be rationally justified even if the government did
not impose similar measures regarding ex utero IVF research.
IVF research that involves implantation does, however, give rise to one
additional consideration: Would a prohibition against such IVF research
unconstitutionally interfere with a woman’s exercising her right to abortion?
Although the matter is far from certain, the rights established in the abortion
decisions would not appear to be violated by a prohibition on research that
includes implantation of a blastocyst. Roe v. Wade established a woman’s
right to decide free of unwarranted government interference whether to
terminate a pregnancy. In essence, the decision gives a woman absolute
discretion to abort during the first trimester. It seems clear that it would be
impermissible for a state to inquire into the motivation for such an abortion.
But this is not to say that the Constitution similarly precludes restrictions on
the initiation of certain types of pregnancies simply because a woman might
have an unfettered right to terminate the pregnancy once conception has
occurred.
190. See notes 178-82 supra and accompanying text.
191. Cf. Katz v. United States, 389 U.S. 347, 350-53 (1967) (warrantless surveillance of communications
made with expectation of privacy violates fourth amendment).
192. Cf. HEW Proposed Regulations on Research Involving Prisoners, 43 Fed. Reg. 1050, 1053 (1978)
(to be codified in 45 C.F.R. § 46.306) (prisoners prohibited from participating in research sponsored or
conducted by HEW unless research has “reasonable probability of improving the health and well-being of
the subject”).
193. Cf. Roe v. Wade, 410 U.S. 113, 162-63 (1973) (state interest in protecting potentiality of human life
"grows in substantiality” as pregnant woman approaches term).
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C. PROSCRIPTION OF RESEARCH THAT INCLUDES IMPLANTATION
WITH SOME HOPE FOR BIRTH

Different considerations apply to IVF research procedures in which the
goal is producing a child. As in the other IVF research situations, it would not
appear that a constitutionally protected fundamental interest in participating
in reproductive research qua research could be successfully asserted. But
when childbirth is hoped for, the arguably fundamental interests identified
above—procreation, bearing or begetting children, and marital priva
cy 194—would in all likelihood come into play.
As previously discussed, at least in some circumstances, there may be a
constitutionally protected fundamental right to use IVF procedures to
conceive and bear children.194
195 The reasons for identifying such a fundamental
right arguably have only attenuated force, however, if the likelihood of
success in producing a child is not great.196
The presence of a significant risk that a fetus would be naturally aborted,
that a child might be damaged as a result of IVF conception or implantation,
or that the mother may be injured as a result of the research procedure also
suggests that there may be a comparatively strong government interest in
restricting experimental IVF procedures on safety grounds. Moreover, the
government might advance an interest in preserving the dignity of potential
human life that applies with greater force in the area of restricting experimen
tal IVF procedures even when intended to produce a child. Whether such
interests might be considered compelling enough to justify a complete
prohibition of experimental IVF procedures can only be determined after an
appraisal of precisely how risky and “experimental” the procedure might be
and the kind of manipulation that it might involve.197
D. ADDITIONAL REGULATORY CONSIDERATIONS

1. Restrictions to Protect the Safety
and Dignity of Potential Human Life
Rather than seeking to prohibit all IVF research that involves the
formation, manipulation, and destruction of blastocysts, the government
might seek to impose restrictions that merely control the conditions under
194. See notes 52-67 supra and accompanying text.
195. See notes 58-63 supra and accompanying text.
196. It is not at all certain that the likelihood of success would be a dispositive factor in assessing an
outright prohibition against such research. In many cases pregnancy through normal intercourse is
unlikely, or the chances of successful gestation and delivery are slight or uncertain. Yet there seems little
doubt that such attempts to produce a child would be entitled to fundamental constitutional protection in
the marital context.
197. For example, a very slight risk of damage to the IVF infant, as compared with the incidence of
damage or defect in infants produced through ordinary conception, would be unlikely to establish a
compelling government interest in prohibiting IVF procedures. On the other hand, if the chances of
producing a defective child were extremely high, government prohibition of such procedures, even if
intended to beget a child, might be justified to protect the potential child and to protect the state from
having to bear the burden of maintaining the defective child. See Buck v. Bell, 274 U.S. 200, 207-08 (1927)
(statute requiring sterilization of incompetents does not violate due process or equal protection clauses of
fourteenth amendment), cited with approval in Roe v. Wade, 410 U.S. 1 13, 154 (1973).
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which IVF research may be carried out. Similarly, HEW might wish to
condition its funding of IVF research on adherence to those restrictions.
It is quite likely, for example, that a state or HEW may seek to impose
safety standards or standards to protect the dignity of potential human life.
Such restrictions would in all likelihood be sustained against constitutional
attack if they are reasonable and if they do not infringe a fundamental right to
pursue IVF research.198 Accordingly, reasonable regulations to protect the
safety or dignity of potential human life that place conditions on research
funded by HEW, such as the conditions encompassed in the existing HEW
regulations regarding fetal research,199 are not likely to be susceptible to
successful constitutional challenge.200

2. Regulation of the Attending Physician’s
Role in Implantation and Abortion Decisions
Section II of this article discussed, in the context of IVF for childbearing,
the advisability and constitutionality of regulatory provisions assigning to the
attending physician the authority to decide whether a blastocyst should be
implanted and whether an abortion should be performed.201 Similar policy
and constitutional issues may arise in the research context. In the case of
research in which there is hope for birth, the policy and constitutional issues
appear to be similar to those already discussed.
Differences arise in the case of research when birth is not intended. In that
case, disputes between the researcher and the research participants regarding
the desirability of implantation or abortion may be unlikely. Ordinarily it will
be agreed in advance among the parties that the researcher should be in
charge of such decisions, and the participants will have no special stake in the
researcher’s decision. Nevertheless, it seems clear that even if the researcher
did not propose an abortion, a woman participating in an IVF implantation
could not constitutionally be precluded from deciding to abort.202 It seems
equally clear that the researcher could not constitutionally be empowered to
compel an unwilling participant to abort.203 On the other hand, it seems likely
that the decision not to implant could constitutionally be entrusted solely to
the researcher, even in the absence of a compelling governmental justification.
In the context of IVF research, the participants appear to have no fundamen
tal procreative, bear or beget, or family privacy interest in implantation.

198. See notes 39-41 supra and accompanying text.
199. See 45 C.F.R. §§ 46.201-,211, 46.301 (1978).
200. See notes 95-116 supra and accompanying text. If, however, it were determined that there is a
fundamental right to participate in particular IVF research, infringement of that right by restrictions
intended to protect the health or dignity of potential human life is more problematic. The abortion cases
suggest that reasonable regulations intended to protect these general interests may be sustained. But if they
effectively prohibit the very acts that are constitutionally protected, then they may not withstand
constitutional challenge unless supported by a compelling government interest. See generally Roe v. Wade,
410 U.S. 1 13 (1973).
201. See notes 151-53 supra and accompanying text.
202. See note 46 supra and accompanying text.
203. Id.
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3. Regulations Requiring Consent of
Donors or Research Participants

State restrictions on IVF research and HEW regulations regarding IVF
research funded by HEW may require that researchers secure the consent of
donors of reproductive materials before using the materials in research. These
restrictions would clearly be sustained against constitutional challenge.204

IV. Tort Liability for Injuries Arising from
in Vitro Fertilization Procedures
Many actions, ranging from promulgation of regulations regarding IVF
programs to treatment of an individual patient or subject by a physician or
researcher, could give rise to tort litigation against the United States. The
purpose of this section is to discuss the nature and extent of the federal
government’s potential liability in tort suits for damages that might arise in
the course of IVF research or health care programs conducted by HEW,
funded by HEW grants or contracts, or subject to Medicaid reimburse
ment.205
The risk of tort litigation to the government depends on the resolution of
two threshold questions. The first is whether suit is barred by the doctrine of
sovereign immunity, a jurisdictional issue to be resolved under federal law.206
The second is whether, assuming suit is not jurisdictionally barred, the claim
would present a valid cause of action under state law.207
A. sovereign immunity

Under the doctrine of sovereign immunity, the United States may not be
sued without its consent.208 The Federal Torts Claims Act (FTCA)209
provides the prerequisite consent in some but not all tort suits. Under the
FTCA, the United States is liable for the “negligent or wrongful” acts or
omissions of its “employees” acting within the scope of their office or
employment “in the same manner and to the same extent” as a private
individual would be under the law of the place the tort occurs.210 As
204. See notes 39-41 & 95-105 supra and accompanying text.
205. The government could also be subject to suits for breach of contract in connection with IVF
programs conducted by HEW. See 28 U.S.C. § 1346(a)(2) (1976) (district courts have jurisdiction of civil
actions against United States for breach of contract); 28 U.S.C. § 1491 (1976) (court of claims has
jurisdiction for claims against United States for breach of contract).
206. See Laird v. Nelms, 406 U.S. 797, 798-800 (1972) (Federal Tort Claims Act waiver of sovereign
immunity does not include strict liability for ultrahazardous activities); Smith v. United States, 546 F.2d
872, 876-77 (10th Cir. 1976) (court lacks subject matter jurisdiction if statutory exceptions to waiver of
sovereign immunity apply).
207. See 28 U.S.C. § 1346(b) (1976) (United States liable for tort claim if private person liable under law
of state where tortious act or omission occured).
208. See generally Feres v. United States, 340 U.S. 135, 139-41 (1950) (federal courts have historically
applied doctrine of sovereign immunity); 14 C. Wright, A. Miller & E. Cooper, Federal Practice
and Procedure § 3654, at 156-72 (1976) (discussion of scope, rationale, and historical development of
sovereign immunity doctrine).
209. 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671-80(1976).
210. Id. §§ 1346(b), 2674 (1976).
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construed by the Supreme Court, the FTCA permits suits based on the
negligent or intentionally wrongful conduct of government employees, but
does not authorize suits based on a theory of strict or absolute liability.211
In addition, the FTCA contains a number of exemptions from the Act’s
general waiver of sovereign immunity.212 Two exemptions appear most
relevant to cases likely to arise from IVF programs: Suits based on the
performance of discretionary functions or duties213 and claims arising from
specified torts including assault, battery, misrepresentation, and interference
with contract rights.214 As discussed below, the applicability of these exemp
tions is important in determining potential federal tort liability for injuries
arising from IVF procedures.
1. The Requirement that the Tortfeasor be an
“Employee” of the Federal Government
Under the FTCA, the United States is liable only for the negligence of its
employees.215 The FTCA defines the term “employee” to include officers or
employees of federal agencies.216 Federal agencies, in turn, are defined to
include “the executive departments, the military departments, independent
establishments of the United States, and corporations primarily acting as
instrumentalities or agencies of the United States but [do] not include any
contractor with the United States.”217 Because HEW is a federal agency, its
employees—ranging from the Secretary to administrators, physicians, and
researchers—meet the initial definitional requirement of the FTCA.
In contrast, administrators, physicians, and researchers employed by state,
local, and private hospitals or research institutions that may receive HEW
grants or contracts for IVF programs would probably not be considered
employees of the federal government for FTCA purposes. To the extent that
HEW controls the day-to-day operations of such a grantee or contractor by
regulation or otherwise, however, a court might find a sufficient “employ
ment” nexus to justify holding the federal government responsible for the
negligent operation of the program.218
211. Laird v. Nelms, 406 U.S. 797, 799 (1972).
212. 28 U.S.C. § 2680(a)-(n)(1976).
213. Id. § 2680(a).
214. Id. § 2680(h).
215. Id. § 1346(b).
216. Id. § 2671.
217. Id.
218. In United States v. Orleans, 425 U.S. 807 (1976), the Supreme Court held that neither a community
action agency operating as a nonprofit corporation under state law and receiving funds from HEW’s Office
of Economic Opportunity, nor a neighborhood center operated by the community agency was a federal
agency or instrumentality within the meaning of the FTCA. The Court found, therefore, that the center’s
employees were not federal employees for the purposes of that statute. In reaching its decision, the Court
asserted that the key question was “not whether the community action agency receives federal money and
must comply with federal standards and regulations, but whether its day-to-day operations are supervised by
the Federal Government.'' Id. at 815 (emphasis added).
The community action agency in issue received 80% of its support from OEO and had to comply with
extensive OEO regulations and guidelines concerning, for example, employment policies and accounting
and inspection procedures. Id. at 817-18. Nonetheless, the Court concluded that these federal regulations
did not confer upon OEO the power “to supervise the daily operation” of the agency or of the
neighborhood program. Id. at 818. Thus, the United States was immune from suit for the allegedly
negligent supervision of an outing during which the respondent was injured.
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Finally, it appears that the federal government would not be held to have
consented to suits based on the negligence of physicians who may provide
IVF services reimbursable by Medicaid. The federal government is even less
involved with the day-to-day provision of services reimbursed by Medicaid
than it is with the daily operation of grant or contract programs.219

2. The “Discretionary Function” Exception
to the Federal Tort Claims Act
It remains to be seen whether suits based on negligent decisions or actions
by HEW officers or employees could be barred by the discretionary function
exception. Under section 2680(a) of the FTCA, if the acts or omissions on
which a claim is based are within the “discretionary function or duty” of a
federal agency or federal employee,220 sovereign immunity is not waived and
the government cannot be liable.
The Supreme Court has given a broad interpretation to the discretionary
function exception to the FTCA. In Dalehite v. United States,221 plaintiff
sought damages from the United States for a death resulting from an
explosion of fertilizer stored for use in a federal foreign aid program.222 The
decision to manufacture the fertilizer had been made at the cabinet level, and
the official appointed to administer the program had adopted a plan that
contained particular manufacturing specifications.223
The Court held that the discretionary function exception barred a suit
alleging negligence in the decision to initiate the fertilizer program as a whole
and the decision to embark upon the program without undertaking further
experimentation regarding the fertilizer’s explosiveness.224 The Court further
found that the specific acts of negligence charged in the manufacture of the
fertilizer—all of which were performed pursuant to administrative specifica
tions—fell within the discretionary function exception.225
The Court declined to define the point at which discretion ends, explaining
its rationale as follows:
It is unnecessary to define, apart from this case, precisely where
discretion ends. It is enough to hold, as we do, that the “discretion
ary function or duty” that cannot form a basis for suit under the
219. Under Medicaid, federal funds are given to participating states as reimbursement for state
payments to providers of certain medical services to eligible recipients. The federal government does not
supervise the day-to-day activities of participating physicians. The HEW Medicaid regulations do not
directly govern the conduct of these physicians, but do specify the circumstances under which financial
participation may be available. See 42 C.F.R. § 430 (1978).
220. In pertinent part 28 U.S.C. § 2680(a) (1976) provides that sovereign immunity is not waived for
“[a]ny claim based upon . . . the exercise or performance or the failure to exercise or perform a
discretionary function or duty on the part of a federal agency or an employee of the Government, whether
or not the discretion involved be abused.”
221. 346 U.S. 15 (1953).
222. Id. at 17.
223. Id. at 19-20. These specifications involved provisions regarding the type of chemical coating to be
used on the fertilizer grains, the temperature at which the fertilizer was to be bagged, and the type of
bagging and labeling to be employed. Id. at 39.
224. Id. at 37-38.
225. Id. at 40-42.
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Tort Claims Act includes more than the initiation of programs and
activities. It also includes determinations made by executives or
administrators in establishing plans, specifications or schedules of
operations. Where there is room for policy judgment and decision
there is discretion.226

In concluding that the government’s formulation of manufacturing specifica
tions was entitled to immunity from suit, the Court focused on the fact that
this activity involved the exercise of expert judgment, occurred “at a planning
rather than operational level,” and “involved considerations more or less
important to the practicability” of the program.227
As one court has observed, a literal reading of Dalehite would immunize
almost any decision by a federal official:
The description of a discretionary function in Dalehite permits the
interpretation that any federal official vested with decision-making
power is thereby invested with sufficient discretion for the govern
ment to withstand suit when those decisions go awry. Most
conscious acts of any person whether he works for the government
or not, involve choice. Unless government officials (at no matter
what echelon) make their choices by flipping coins, their acts
involve discretion in making decisions.228
Subsequent Supreme Court cases, however, have not construed Dalehite so
broadly.229
While some federal courts have focused on Dalehite's “planning-opera
tional” distinction in deciding whether section 2680(a) bars suit,230 the trend
appears to be for courts to analyze whether particular decisions are of the
nature and quality Congress intended to put beyond judicial review by means
of a tort suit—that is, whether the decisions involve the formulation of basic
government policy,231 or “conduct that brings to bear policy judgments, the
226. Id. at 35-36.
227. Id. at 40, 42.
228. Smith v. United States, 375 F.2d 243, 248 (5th Cir.), cert, denied, 389 U.S. 841 (1967).
229. See, e.g., Rayonier, Inc. v. United States, 352 U.S. 315, 318-19 (1957) (liability for negligence of
Forest Service employees in fighting a fire); Hatahley v. United States, 351 U.S. 173, 180-81 (1956)
(liability for failure of federal agents to comply with notice provisions of Federal Range Code); Indian
Towing Co. v. United States, 350 U.S. 61, 69 (1955) (liability for negligence of Coast Guard in operating
lighthouse).
230. See, e.g., Driscoll v. United States, 525 F.2d 136, 138 (9th Cir. 1975) (decision not to install
warning signals on Air Force base operational); United States v. Washington, 351 F.2d 913, 916 (9th Cir.
1965) (decision on design and placement of power lines operational); Mahler v. United States, 30 F.2d 713,
722-24 (3d Cir.) (Secretary of Agriculture’s approval of defective highway plans at planning level), cert,
denied, 371 U.S. 923 (1962); United States v. Gregory, 300 F.2d 11, 13 (10th Cir. 1962) (Bureau of
Reclamation’s decision to dredge canals at planning level); Eastern Airlines, Inc. v. Union Trust Co., 221
F.2d 62, 75 (D.C. Cir.) (air traffic controller’s clearance of two planes for landing on same runway
operational), affd per curiam sub nom. United States v. Union Trust Co., 350 U.S. 907 (1955).
231. See, e.g., Downs v. United States, 522 F.2d 990, 997 (6th Cir. 1975) (FBI agent handling airline
hijacking not formulating policy); Griffin v. United States, 500 F.2d 1059, 1064-66 (3d Cir. 1974)
(performing scientific evaluation of polio vaccine not immunized by discretionary function exception);
Moyer v. Martin Marietta Corp., 481 F.2d 585, 598 (5th Cir. 1973) (choice of defective aircraft ejection
system immunized by discretionary function exception); Reminga v. United States, 448 F. Supp. 445, 464
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balancing of a risk-benefit formulae.”232 As one court explained, such
decisions should be protected; “[otherwise, the threat of future litigation
might intimidate the creativity of those decision makers burdened with the
duty of working out a problem.”233
In accordance with this approach, courts have held that the section 2680(a)
exemption applies to the following: (1) The decision of HEW officials not to
issue guidelines for sterilizations performed by Office of Economic Opportu
nity grantees;234 (2) the decision of the Pesticides Regulation Division of the
Department of Agriculture that the labeling of a mercury fungicide met the
safety requirements of the applicable statute;235 and (3) the decision of the
Food and Drug Administration, pursuant to the statutory requirement for
FDA approval of new drug applications, that “DES” was “safe for use.”236
On the other hand, judgments requiring “professional expert evaluation”
do not qualify for the section 2680(a) exemption on that ground alone.237
Although the case law is not uniform, in many cases based on actions and
decisions made by government physicians in the course of providing medical
or psychiatric services, the federal government has been found to be amenable
to suit.238 Liability in these cases rests on the principle enunciated in Indian
Towing Co. v. United States239 that although the government need not
undertake a particular function, once it does, it must exercise due care in the
implementation.240
Finally, courts have held that the discretionary function exception will not
bar suit when allegedly negligent conduct violates an administrative regula

(W.D. Mich. 1978) (FAA determination that TV towers presented no hazard to navigation is implementa
tion of policy); Gray v. United States, 445 F. Supp. 337, 340 (S.D. Tex. 1978) (FDA’s evaluation and
issuance of new drug application for DES a policy judgment); Relf v. United States, 433 F. Supp. 423, 427
(D.D.C. 1977) (decision by OEO official not to issue sterilization guidelines a policy decision).
232. Gray v. United States, 445 F. Supp. 337, 340 (S.D. Tex. 1978).
233. Id.
234. Relf v. United States, 433 F. Supp. 423, 427 (D.D.C. 1977), tiff'd mem.. 593 F.2d 1371 (D C Cir
1979)
235. First Nat'l Bank v. United States, 552 F.2d 370, 376 (10th Cir.), cert, denied. 434 U.S. 835 (1977).

236. Gray v. United States, 445 F. Supp. 337, 341-42 (S.D. Tex. 1978).
237. Hendry v. United States, 418 F.2d 774, 783 (2d Cir. 1969) (classification of ship officer as paranoid
schizophrenic by psychiatrist and psychologist not exempt as discretionary function).
238. See, e.g., id. (determination by Public Health Service psychiatrist and psychologist that ship’s
officer unfit for sea duty held not within § 2680(a) exemption); White v. United States, 317 F.2d 13, 17
(4th Cir. 1963) (decision to allow freedom of movement to psychiatric patient held not within § 2680(a)
exemption); Fair v. United States, 234 F.2d 288, 293 (5th Cir. 1956) (release of psychiatric patient held not
within § 2680(a) exemption); Costley v. United States, 181 F.2d 723, 725 (Sth Cir. 1950) (injection of
harmful substance causing paralysis held not within § 2680(a) exemption). But see Blitz v. Boog, 328 F.2d
596, 600 (2d Cir.) (illegal detention and improper treatment in psychiatric hospital held within § 2680(a)
exemption), cert, denied, 319 U.S. 855 (1964); Smart v. United States, 207 F.2d 841, 842 (10th Cir. 1953)
(unsupervised release of psychiatric patient held within § 2680(a) exemption).
239. 350 U.S. 61 (1955).
240. Id. at 69; see Ingham v. Eastern Airlines, Inc., 373 F.2d 227, 236 (2d Cir.) (failure of FAA
controller to inform incoming aircraft that visibility had dropped held to breach duty of care), cert, denied,
389 U.S. 931 (1967).
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tion241 intended to protect the plaintiff.242 Griffin v. United States243 is
illustrative. There the court found that the decision of a division of the Food
and Drug Administration to release a production lot of polio vaccine did not
fall within the discretionary function exception because the decision was
made in violation of HEW’s own regulations.244
Application of these principles in the context of IVF indicates that a
plaintiff would have little likelihood of success in a suit alleging that the
Secretary of HEW was negligent in any decision to conduct, fund, or provide
Medicaid reimbursement for IVF research or health care programs or in his
promulgation of regulations governing such programs.245 A plaintiffs chances
241. See Griffin v. United States, 500 F.2d 1059, 1062 (3d Cir. 1974) (release of lot of polio vaccine in
violation of regulation not within discretionary function exemption); United Air Lines, Inc. v. Wiener, 335
F.2d 379, 393-94 (9th Cir. 1964) (failure to make study as required by Air Force regulations for designating
permissible flying areas removes action from § 2680(a) exemption); Donohue v. United States, 437 F.
Supp. 836, 841 (E.D. Mich. 1977) (remand to determine whether suspension of HUD mortgage insurance
license without full hearing removed action from § 2680(a) exemption when suspension violated agency
regulation).
242. Cf. Clemente v. United States, 567 F.2d 1140, 1144-45 (1st Cir. 1977) (because duty to survey
aircraft owed by employees to government, not public, no basis for liability under FTCA), cert, denied, 435
U.S. 1006 (1978).
243. 500 F.2d 1059 (3d Cir. 1974).
244. Id. at 1069. The regulation required the Division of Biologic Standards (DBS) to find, by a
comparative analysis of test results, that the neurovirulence of the test lot did not exceed that of a reference
strain and enumerated five criteria as evidence of neurovirulence. Id. at 1065. DBS and the court construed
the regulations as permitting it to weigh the criteria in accordance with the degree to which it believed each
reflected neurovirulence. Id. at 1066. Because the decision to release the lot was predicated on a factor
called biological variation, consideration of which was not authorized by the regulations, the court
concluded that DBS’s decision was not immunized from judicial review. Id. at 1067. The court reasoned
that no discretion was conferred upon DBS to “disregard the mandatory regulatory command”; that by
not using the criteria listed in the regulation DBS acted outside the scope of its authority; and that violating
a nondiscretionary command took “what otherwise might be characterized as a ‘discretionary function’
outside the scope of the statutory exception.” Id. at 1068-69 (footnote omitted).
While the court’s holding hinges on the violation of the regulation, there also is language to indicate that
even if the regulation had not been violated, the discretionary function exception would not have barred
suit. The administrative decision at issue was “that of a professional measuring neurovirulence,” and
DBS’s function “was limited to merely executing the policy judgments of the Surgeon General.” Id. at
1066. The court stated: “Where the conduct of Government employees in implementing agency regulations
requires only performance of scientific evaluation and not the formulation of policy, we do not believe that
the conduct is immunized from judicial review as a ‘discretionary function.’ ” Id.
245. See Dalehite v. United States, 346 U.S. 15, 35-36 (1953)(discretionary function exception bars suit
for death from explosion of stored fertilizer manufactured pursuant to decision made at cabinet level and
specifications adopted by program administrator); Relf v. United States, 433 F. Supp. 423, 427 (D.D.C.
1977), affd mem., 593 F.2d 1371 (D.C. Cir. 1979) (discretionary function exception bars suit for
sterilization of teenage girls that occurred when Director of Health Affairs for OEO decided not to issue
sterilization guidelines pending resolution of policy concerns).
Plaintiffs might argue that in light of the risks accompanying IVF procedures, the Secretary was
negligent in permitting or supporting IVF programs or in promulgating pertinent regulations. Whether a
particular kind of government program is safe enough to be conducted is the sort of decision that Dalehite
explicitly, and without any difficulty, found to be immune. Dalehite v. United States, 346 U.S. 15, 37-38
(1953). Similarly, when a regulation mandates particular procedures that result in injury, Dalehite seems to
preclude suit. Id. at 38-42.
Plaintiffs could argue that the conduct of IVF programs or the promulgation of regulations covering
those programs, IVF grants and contracts, or Medicaid reimbursement fall outside HEW’s statutory
authority. If this were true, the discretionary function exception would not apply. Cf. Hatahley v. United
States, 351 U.S. 173, 181 (1956) (discretionary function does not apply when agents attempting to enforce
federal range law committed wrongful trespasses). But especially in view of HEW’s pervasive activities in
similar areas, this argument seems farfetched.
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of avoiding the bar of sovereign immunity would be better if the suit were
based on the negligence of subordinate HEW officers or employees who had
designed or operated a particular IVF research or health care program in, for
example, the National Institutes of Health or a Public Health Service
hospital. Allegedly negligent conduct of HEW administrators, physicians, or
researchers that violates HEW regulations would give a plaintiff the greatest
probability of success.246
If, on the other hand, the alleged negligence did not violate departmental
regulations, the result would be more problematic. Were it to be asserted that
a particular program was negligently formulated—for example, if a research
protocol included a practice or procedure that turned out to be unsafe and
resulted in injury—a court might, citing Dalehite, find that the specific plans
to be “planning level” decisions involving judgments as to the “practicability”
of the program.247 Yet another court might conclude that the decision was
more scientific than legislative, did not constitute the formulation of basic
government policy, and simply was not the sort of decision that Congress
intended to protect.248
The discretionary function exception would probably not bar suit if a claim
were advanced that an individual had been injured through the negligent
operation of a particular program. The decisions made by researchers or
physicians in the course of treating individual subjects or patients resemble
those ordinarily made by physicians in the course of medical practice. Those
decisions tend to involve professional judgment or discretion rather than the
setting of government policy, and reflect the government’s obligation to
exercise due care in performing the functions it has chosen to undertake.249
Such decisions would thus probably be held to fall outside the scope of the
discretionary function exception.
3. Other Exceptions to the Federal Tort Claims Act

A suit not barred by the discretionary function exception would nonethe
less fail if it fell within one of the exceptions listed in section 2680(h) of the
FTCA.250 These exceptions, however, are not likely to provide immunity in

246. See notes 241-44 supra.
247. 346 U.S. at 42. Immunity might also be found if the decision at issue involved evaluation of risks
and benefits to the public and fulfilled the requirements of a regulation. Cf. First Nat’l Bank v. United
States, 552 F.2d 370. 376 (10th Cir.) (evaluating adequacy of labeling of mercury fungicide within
discretionary function exemption), cert, denied, 434 U.S. 835 (1977); Gray v. United States, 445 F. Supp.
337, 341-42 (S.D. Tex. 1978) (actions of FDA in approving sale of DES discretionary). In First Nat'l Bank
and Gray, however, the decisions were made by federal regulatory agencies acting as such, a context much
broader than the implementation of a specific IVF program.
248. Cf. Downs v. United States, 522 F.2d 990, 997 (6th Cir. 1975) (allowing recovery of damages for
deaths of airline hijacking victims caused by negligence of FBI agent engaged in handling “particular
situation" not in “formulating governmental policy”); Griffin v. United States, 500 F.2d 1059, 1066 (3d
Cir. 1974) (dictum) (indicating suit for injuries caused by lot of polio vaccine would not be barred because
decision to release vaccine was “scientific evaluation and not the formulation of policy”).
249. See notes 238-40 supra and accompanying text.
250.28 U.S.C. § 2680(h) (1976) exempts "[a]ny claim arising out of assault, battery, false imprisonment,
false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interfer
ence with contract."
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most tort cases involving the treatment of research subjects or patients
participating in IVF programs conducted by HEW employees.251
One exception listed in section 2680(h) is for claims arising from battery.
Although some forms of medical malpractice technically constitute that
tort,252 the Public Health Service Act provides that the FTCA’s battery
exception does not apply to the negligent performance of medical or surgical
procedures or clinical studies or investigations performed by Public Health
Service employees.253 Thus, under this section, malpractice cases presumably
could be brought against the government for injuries occurring in HEW-run
IVF programs.254
Section 2680(h) of the FTCA also includes an exception for misrepresenta
tion.255 This exception has been construed to prevent suits based on either
negligent or willful misrepresentations.256 Yet even though medical malprac
tice cases might appear to rely in whole or part on misrepresentations, they
tend not to be barred by this exception.257 For example, courts have permitted
suits involving the failure to warn a patient of medical risks and the failure to
provide correct diagnostic information.258 In cases such as these, the grava
men of the action is the negligent performance of a duty owed to the plaintiff,
and the misrepresentation, if any, constitutes only a part of the negligence.259

251. Those few IVF tort cases that may involve interference with contract rights of the parties could
conceivably be barred by § 2680(h), although the tort of interference with contractual relations normally
applies in commercial settings. Cf. Hendry v. United States, 418 F.2d 774, 779 (2d Cir. 1969) (allegedly
negligent diagnosis by government physicians not closely akin to private tort of interference with
contractual relations).
252. See Moos v. United States, 225 F.2d 705, 706 (8th Cir. 1955) (operation on wrong leg constitutes
battery and suit is barred by § 2680(h)); Lane v United States, 225 F. Supp. 850, 852 (E.D. Va. 1964)
(operation on wrong knee technically constitutes battery but suit not barred by § 2680(h)).
253. 42 U.S.C. § 233(e) (1976).
254. An argument does remain that an intentional rather than negligent error would not be covered by
§ 233(e) and would therefore be barred by § 2680(h). The vast majority of malpractice cases, however, are
likely to allege negligent rather than willful misconduct.
255. 28 U.S.C. § 2680(h) (1976).
256. See United States v. Neustadt, 366 U.S. 696, 702 (1961) (§ 2680(h) bars home purchasers’ claim
that excessively high purchase price paid in reliance on inaccurate FHA inspection); Rey v. United States,
484 F.2d 45, 48 (1973) (§ 2680(h) bars claim that government doctor negligently notified plaintiff that
hogs were infected with cholera).
257. Rather, the misrepresentation exemption appears to have been intended to apply to the traditional
tort of misrepresentation that would “arise most often in the course of business transactions.” Ramirez v.
United States, 567 F.2d 854, 856-57 (9th Cir. 1977) (failure of surgeon to warn of risks attendant to surgery
not a “misrepresentation within the meaning of the FTCA”) (citing United States v. Neustadt, 366 U.S.
696, 706-11 (1961)); see Hall v. United States, 274 F.2d 69, 71 (10th Cir. 1959) (suit alleging negligent
testing of cattle that caused plaintiffs business loss barred by misrepresentation exemption).
258. See, e.g., Ramirez v. United States, 567 F.2d 854, 857-58 (9th Cir. 1977) (failure to warn patient
about risks of surgery stated a claim for negligence under FTCA); Beech v. United States, 345 F.2d 872,
874 (5th Cir. 1965) (improper treatment of injury not a misrepresentation within meaning of FTCA);
Betesh v. United States, 400 F. Supp. 238, 243 (D.D.C. 1974) (government physician had duty under
regulation to inform examinee of abnormal x-ray); cf. Matthews v. United States, 456 F.2d 395, 398 (5th
Cir. 1972) (dictum) (mere diagnosis within 2680 exception, but recovery allowed when physician has duty
to treat).
259. See, e.g., Hicks v. United States, 511 F.2d 407, 414 (D.C. Cir. 1975) (failure to give more detailed
information on patient’s mental condition not a diagnostic misrepresentation but negligent performance of
duty); Beech v. United States, 345 F.2d 872, 874 (5th Cir. 1965) (improper treatment violates not only duty
to communicate diagnosis but also duty of proper care); Betesh v. United States, 400 F. Supp. 238, 241 n.2
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It is therefore likely that similar suits involving IVF would be found to be
beyond the reach of the misrepresentation exception.

4. Personal Tort Liability of HEW Officers and Employees

While the foregoing discussion has focused on the potential tort liability of
the government, a plaintiff may also attempt to hold HEW officers or
employees personally liable for tortious acts committed in connection with
IVF programs. Their personal liability, however, does not appear to be
substantial.
Administrators, researchers, and physicians employed by the Public
Health Service are protected from liability by the Public Health Service Act:
“The remedy against the United States provided by . . . [the FTCA] . . .
shall be exclusive of any other civil action or proceeding by reason of the same
subject-matter against the [Public Health Service] officer or employee (or his
estate) whose act or omission gave rise to the claim.”*
260 This section appears
to afford Public Health Service employees protection from personal liability if
the FTCA permits suit to be brought against the United States.261 Public
Health Service employees, therefore, remain amenable to suit only in the very
few IVF-related situations in which section 2680(h) would preclude suit
against the government.262
Moreover, there appears to be little risk of personal liability of those HEW
administrators, including the Secretary, who are not employed by the Public
Health Service but are involved with IVF programs.263 A successful suit
against the United States would bar claimants from suing these officers,264
and the government in all likelihood could not seek indemnity from them.265
In the absence of recovery against the government, high-level HEW officials
would probably not be subject to liability because, for reasons like those
behind the discretionary function exception of the FTCA, they would most
likely be immune from suit.266
(D.D.C. 1974) (in failure to inform of abnormal x-ray, gravamen of complaint is not misrepresentation but
negligent performance of operational duties). See also United Air Lines, Inc. v. Wiener, 335 F.2d 379, 398
(9th Cir. 1964) (government's failure to inform airline that simulated instrument-approach training was
being conducted in airspace not misrepresentation but negligent performance of duties).
260. 42 U.S.C. § 233(a) (1976).
261. Section 233(a) could be read broadly as limiting plaintiffs to the recovery, if any, permitted by the
FTCA. This broad reading is consistent with the legislative purpose of § 233(a), which was to shield Public
Health Service physicians from the expense of malpractice insurance. See 116 Cong. Rec. 42,543 (1970).
Because this reading would leave injured parties without any remedy, however, a court might well adopt
the narrower reading of § 233(a).
262. If the § 2680(a) discretionary function exemption bars suit against the United States, the same
rationale will likely protect the employee himself. Cf. Jackson v. Kelly, 557 F.2d 735, 738 (10th Cir. 1977)
(en banc) (distinguishing medical discretion from governmental discretion; caring for patient nondiscretionary); Henderson v. Bluemink, 511 F.2d 399, 402 (D.C. Cir. 1974) (same).
263. All HEW physicians or researchers involved with IVF can be expected to be employees of the
Public Health Service. Their personal liability would be covered by the discussion tn the previous
paragraph of the text.
264. See 28 U.S.C. § 2676 (1976).
265. See United States v. Gilman, 347 U.S. 507 (1954) (government not entitled to recover indemnity
from employees for whose negligence it has been held liable under FTCA).
266. See. e.g., Doe v. McMillan, 412 U.S. 306, 319 (1973) (official immunity doctrine to shield officials
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B. POSSIBLE SUBSTANTIVE CAUSES OF ACTION

Even if the FTCA would permit certain IVF-related tort suits against the
government based on the negligence of HEW administrators, physicians, or
researchers, a complaint would also have to state a valid cause of action under
the law of the state where the tort occurred.267 Some of the suits that might
arise in the context of IVF fall within the commonly understood framework
of ordinary medical malpractice or other negligence claims,268 and it is not
necessary to address them here. Other suits may allege causes of action in
areas of tort law in which the parameters of liability have not been clearly
defined. It is to these actions this article now turns.

1. Actions on Behalf of the Child

Suits might be brought on behalf of an IVF child for injuries that occurred
before implantation or during gestation.269 The general rule is that an action
may be brought on behalf of a child for the consequences of prenatal injuries
only if the child is born alive.270 Traditionally, live birth occurs when a fetus
has left its mother’s body and exhibits life signs such as independent
breathing, arm or leg movement, or a beating heart.271
It is questionable whether a fetus that has been born alive could recover
for prenatal injuries sustained before it became “viable.”272 Although recov
ery historically has been limited to post-viability injuries, the trend has been
for courts to permit suits for injuries sustained any time after conception.273
from harassment and ensure effective government); Barr v. Matteo, 360 U.S. 564, 572-73 (1959) (official
immunity a policy to aid in effective functioning of government); Spalding v. Vilas, 161 U.S. 483, 498
(1896) (considerations of public policy and convenience give rise to doctrine of official immunity); cf.
Jackson v. Kelly, 557 F.2d 735, 738 (10th Cir. 1977) (en banc) (medical discretion distinct from
governmental discretion); Henderson v. Bluemink, 511 F.2d 399, 402 (D.C. Cir. 1974) (same).
267. See 28 U.S.C. § 1346(b) (1976) (United States liable to claimant in accordance with the law of the
place where act or omission occurred); id. § 2674 (1974) (government liable for tort claims). If a claim
alleges one of the torts listed in § 2680(h) of the FTCA, such as battery or misrepresentation, sovereign
immunity is not waived, and suit cannot be brought even though the cause of action is valid under state
law. See notes 251-59 supra and accompanying text.
268. A woman might, for example, be injured during negligent extraction of ova or implantation of a
blastocyst.
269. It seems clear that there is no legal basis for a personal injury suit brought on behalf of a discarded
blastocyst.
270. See Woods v. Lancet, 303 N.Y. 349, 357, 102 N.E.2d 691, 692 (1951) (recognizing cause of action
for injury to viable fetus actually born); Williams v. Marion Rapid Transit, 152 Ohio St. 114, 128, 87
N.E.2d 334, 340 (1949) (recognizing cause of action for viable child who demonstrated its capacity to
survive by surviving). See also W. Prosser. Handbook of the Law of Torts § 55, at 336-37 (4th ed.
1971) (cataloguing cases).
271. See Comment, Towards a Practical Implementation of the Abortion Decision: The Interests of the
Physician, the Woman and the Fetus, 25 De Paul L. Rev. 676, 677, 695-96(1976).
272. The Supreme Court has defined “viability” as the point at which the fetus is “potentially able to live
outside the mother’s womb, albeit with artificial aid.” Roe v. Wade, 410 U.S. 113, 160 (1973). Thus,
“viability” and “live birth” are not synonymous.
273. See, e.g., Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504, 504, 93 S.E.2d 727, 728 (1956)
(recovery from time of conception); Sinkler v. Kneale, 401 Pa. 267, 273, 164 A.2d 93, 96 (1960) (viability
standard rejected); Sylvia v. Gobeille, 101 R.l. 76, 79, 220 A.2d 222, 224 (1966) (same). See generally Note,
Preconception Negligence: Reconciling an Emerging Tort, (¡1 Geo. L.J. 1239 (1979); Note, Torts Prior to
Conception: A New Theory of Liability, 56 Neb. L. Rev. 706, 710 (1977).
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Indeed, at least two courts have allowed a plaintiff to recover when the
tortious conduct occurred up to several years before conception.274 Thus there
is some precedent for recovery for injuries inflicted on a blastocyst prior to or
during implantation, provided, of course, the fetus that developed from the
blastocyst is born alive.
In contrast to suits for prenatal injuries, “wrongful life” actions might be
brought to seek damages for the birth itself.275 In these cases the allegation
made on behalf of the child is in effect that he should not have been born at
all. A wrongful life action might arise in connection with IVF if a physician
negligently advised or directed the selection of defective ova or semen or the
implantation of a defective blastocyst.
Generally, wrongful life suits have not been recognized by state courts.276
One court, the Appellate Division of the Supreme Court of New York, upheld
a wrongful life cause of action brought on behalf of a child born with a fatal
hereditary kidney disease.277 In that case, after the parents’ first child had died
of the disease, they sought medical advice regarding the likelihood that a
future child would be afflicted. The defendant doctors inaccurately advised
the parents that the chance of the disease’s recurring was negligible.278
Relying on that advice, the parents had a second child, who died from the
disease at two and one-half years of age. The Appellate Division permitted the
child’s claim for damages,279 but the Court of Appeals reversed, finding two
flaws in the wrongful life claim: first, that the infant did not suffer a “legally
cognizable injury” by reason of its birth, and second, that it was impossible to
compute damages because this calculation depended upon the comparison
between “life in an impaired state and nonexistence.”280

274. Bergstreser v. Mitchell, 577 F.2d 22, 26 (8th Cir. 1978) (upholding infant’s suit for injuries
sustained as result of negligent performance of Caesarean section delivery thirty-two months before infant’s
birth); Renslow v. Mennonite Hosp., 67 Ill. 2d 348, 359, 367 N.E.2d 1240, 1256 (1977) (upholding infant’s
suit for injuries sustained as result of blood transfusion administered to mother eight years before infant’s
birth).
275. Even if an action for wrongful life involved a claim based on misrepresentation, it would probably
not be barred by the misrepresentation exemption of the FTCA. See notes 256-59 supra and accompanying
text.
276. See, e.g., Gildiner v. Thomas Jefferson Univ. Hosp., 451 F. Supp. 692, 694 (E.D. Pa. 1978) (child
born with Tay-Sachs disease after negligent testing denied recovery under Pennsylvania law); Stills v.
Gratton, 55 Cal. App. 3d 698, 705, 127 Cal. Rptr. 652, 656 (1976) (child born after negligent performance
of abortion denied recovery for wrongful life); Zepeda v. Zepeda, 41 Ill. App. 2d 240, 262, 190 N.E.2d 849,
859 (1963) (illegitimate son denied recovery for wrongful life), cert, denied, 379 U.S. 945 (1964); Gleitman
v. Cosgrove, 49 N.J. 22, 28-29, 227 A.2d 689, 693 (1967) (child who suffered birth defects due to rubella
denied recovery); Becker v. Schwartz, 46 N.Y.2d 401, 410, 386 N.E.2d 807, 811, 413 N.Y.S.2d 895, 900
(1978) (recovery denied to child born with Down’s Syndrome after doctor failed to alert 37-year-old
mother of risk involved in conceiving after age 35); Williams v. State, 18 N.Y.2d 481,484, 223 N.E.2d 343,
344, 276 N.Y.S.2d 885, 887 (1966) (recovery denied to infant born to mentally deficient mother who was
raped while confined to state mental hospital); Karlsons v. Guerinot, 57 A.D.2d 73, 80, 394 N.Y.S.2d 933,
938 (1977) (child born with Down's Syndrome denied recovery); Stewart v. Long Is. Coll. Hosp., 35
A.D.2d 531, 531, 313 N.Y.S.2d 502, 503 (1970) (recovery denied to child with rubella-related birth
defects), affd, 30 N.Y.2d 695, 283 N.E.2d 616, 332 N.Y.S.2d 640 (1972).
277. Park v. Chessin, 60 A.D.2d 80, 88, 400 N.Y.S.2d 110, 114 (1977), modified, Becker v. Schwartz, 46
N.Y.2d 401, 386 N.E.2d 807 (1978).
278. 60 A.D.2d at 83, 400 N.Y.S.2d at 111.
279. Id. at 88, 400 N.Y.S.2d at 114.
280. 46 N.Y.2d at 411-12, 386 N.W.2d at 812, 413 N.Y.S.2d at 900-01.
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2. Actions to Redress Injury to the Parents
Parents using IVF might seek damages for their economic loss and physical
and emotional suffering. One possible suit would be for injuries arising from
destruction of the blastocyst against the parents’ wishes. In Del Zio v.
Presbyterian Hospital,2*1 prospective parents sought to recover for their pain
and suffering caused by the deliberate destruction of an unimplanted
blastocyst by a member of the hospital staff.281
282 The jury returned a $50,000
verdict in favor of the plaintiffs.283
Parents might also bring a “wrongful death” action to recover for losses
suffered by them as a result of the death of their child.284 While all states
permit actions for wrongful death caused by prenatal injuries where the death
occurs after a live birth, many also allow recovery for the wrongful death of a
viable fetus that is not born alive.285 It would be a substantial but not
inconceivable extension of the law to permit recovery for wrongful destruc
tion of an unimplanted blastocyst. Indeed, the recovery in Del Zio v.
Presbyterian Hospital, while under a different legal theory, seems to have
served the same purpose as a wrongful death remedy.
Finally, parents may also seek to recover in a “wrongful birth” action.
Such suits might arise in the context of IVF under circumstances similar to
those discussed regarding wrongful life suits: when a deformed or abnormal
child is born as a result of negligent medical advice or decision to proceed
with IVF.
A number of courts have recognized that the birth of a child can, under
some circumstances, give rise to a cause of action by the parents for economic
injury or emotional distress.286 Such cases have been brought, for example, by
281. 74 Civ. 3588 (S.D.N.Y. Apr. 12. 1978) (copy on file at Georgetown Law Journal).
282. If Del Zio had involved an HEW-conducted program, and if suit had been brought against the
United States, a court might possibly have found the suit barred by the "interference with contract rights”
or “battery” exceptions to the FTCA. In a case involving negligent rather than intentional destruction of a
blastocyst, however, the FTCA would not preclude the government’s liability.
283. N.Y. Times, Aug. 19, 1978, at 209 (supplementary material filed during pendency of newspaper
strike). The Del Zios purused two legal theories: intentional infliction of mental and physical anguish and
wrongful conversion of Mrs. Del Zto’s property. See "2 Charged 'Jealous' Doctor Killed ‘Test Tube
Baby,’ ” N.Y. Times, July 18, 1978, at B9, col. 1. The jury awarded damages only for the infliction of
mental anguish. N.Y. Times, Aug. 19, 1978, at 209.
284. Any wrongful death action against the United States is subject to the damages limitations of the
FTCA. See 28 U.S.C. § 2674 (1976) (no liability for interest prior to judgment or for punitive damages).
285. See, e.g., Simmons v. Howard Univ., 323 F. Supp. 529, 529 (D.D.C. 1971) (viable unborn child a
person within the meaning of wrongful death statute); Eich v. Town of Gulf Shores, 293 Ala. 95, 100, 300
So. 2d 354, 358 (1974) (cause of action for wrongful death of eight-and-one-half month old stillborn fetus
permitted); Evans v. Olson, 550 P.2d 924, 925, 926 n.2 (Or. 1976) (permitting cause of action for wrongful
death of viable child; noting cases in jurisdictions that recognize such a claim and jurisdictions that do not);
cf. Justus v. Atchison, 19 Cal. 3d 564, 569-70 nn.4-5, 565 P.2d 122, 125 nn.4-5, 139 Cal. Rptr. 97, 100 nn.45 (1977) (not recognizing cause of action for wrongful death, but noting that 25 jurisdictions do and 12 do
not). See also Roe v. Wade, 410 U.S. 113, 162 (1973) (noting that some states permit parents of stillborn
child to maintain cause of action for child’s wrongful death); W. Prosser, supra note 270, at 338 (listing
states that do and do not permit this cause of action); Comment, supra note 271, at 683-86 (discussing
applicability of wrdngful death statute to fetuses).
286. See, e.g., Gildiner v. Thomas Jefferson Univ. Hosp., 451 F. Supp. 692, 695-96 (E.D. Pa. 1978)
(parents entitled to damages for negligent testing of fetus for Tay-Sachs disease); Stills v. Gratton, 55 Cal.
App. 3d 698, 709, 127 Cal. Rptr. 652, 658-59 (1976) (allowing damages to mother after negligent abortion
resulted in birth); Becker v. Schwartz, 46 N.Y.2d 401, 412, 386 N.E.2d 807, 813, 413 N.Y.S.2d 895, 901
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parents of a child born after the failure of a sterilization operation2«7 or after
the negligent filling of a prescription for birth control pills.287
288
Some courts appear more likely to permit recovery for pecuniary loss than
for mental anguish. In Becker v. Schwartz,289 New York courts permitted
parents to pursue a cause of action for the cost of medical care and support
required during their child’s short lifetime, but did not allow recovery for
emotional distress.290 Similarly, in Howard v. Lecher,29' the parents of a child
who died two years after birth because of a fatal genetic disease sued the
obstetrician for negligence in failing to discover that the parents were carriers
of the disease.292 The parents sought damages for the cost of the child’s
hospital, nursing, and funeral expenses and for their emotional distress.293 The
New York Court of Appeals affirmed an order dismissing the cause of action
for emotional distress, the only issue on appeal.294

Conclusion
This article has attempted to explore some of the legal questions that are
likely to arise in connection with the utilization of IVF. The focus has been to
identify some key issues and to discuss the factors that are likely to influence
their resolution. Thus the article has summarized the status of existing federal
and state law pertinent to IVF, assessed whether and to what extent the use of
IVF in both a procreative and a research context may be constitutionally
prohibited, restricted, or regulated, and, finally, outlined the nature and
extent of the federal government’s potential liability in tort suits for damages
that might arise in the course of HEW-sponsored IVF programs.
(1978) (parents entitled to damages for continued care and treatment of mongoloid child when not advised
of risk involved in conceiving when mother over age 35); ¡Carlsons v. Guerinot, 57 A.D.2d 73, 78-79, 394
N.Y.S.2d 933, 936-37 (1977) (parents can recover for pain, suffering, and mental anguish as result of birth
of child with Down’s Syndrome). But see LaPoint v. Shirley, 409 F. Supp. 118, 120-21 (W.D. Tex. 1976)
(parents cannot recover for birth of abnormal child conceived following unsuccessful tubal lig'ation; birth of
deformed child not foreseeable consequence of negligent sterilization); Gleitman v. Cosgrove, 49 N.J. 22,
31, 227 A.2d 689, 693 (1967) (right of child to live precludes parents’ action for emotional and financial
injury).
287. See, e.g., Bishop v. Byrne, 265 F. Supp. 460, 463 (S.D. W. Va. 1967) (negligent sterilization of wife);
Custodio v. Bauer, 251 Cal. App. 2d 303, 323-24, 59 Cal. Rptr. 463, 476 (1967) (negligent removal of
portion of fallopian tubes); Bushman v. Burns Clinic Medical Center, 83 Mich. App. 453, 461, 268
N.W.2d 683, 686-87 (1978) (negligent performance of vasectomy); Sherlock v. Stillwater Clinic, 260
N.W.2d 169, 171 (Minn. 1977) (negligent postoperative care following vasectomy).
288. Troppi v. Scarf, 31 Mich. App. 240, 244, 261-62, 187 N.W.2d 51 1, 512-13, 521 (1971) (druggist
negligently supplied tranquilizers to fill prescription for oral contraceptives).
289.46 N.Y.2d 401, 412-13, 386 N.E.2d 807, 813, 413 N.Y.S.2d 895, 901 (1978) (modifying Park v.
Chessin, 60 A.D.2d 80, 400 N.Y.S.2d 110 (1977)).
290. Id. at 413-15, 386 N.E.2d at 813-14, 413 N.Y.S.2d at 901-02.
291. 42 N.Y.2d 109, 366 N.E.2d 64, 397 N.Y.S.2d 363 (1977) (affirming Howard v. Lecher, 53 A.D.2d
420, 386 N.Y.S.2d 460 (1976)).
292. Id. at 110, 366 N.E.2d at 65, 397 N.Y.S.2d at 364.
293. 53 A.D.2d at 422, 386 N.Y.S.2d at 461.
294. 42 N.Y.2d at 112-13, 366 N.E.2d at 66, 397 N.Y.S.2d at 366.

The Constitutional Rights of Corporations
Revisited:
Social and Political Expression and the
Corporation after First National Bank v. Bellotti
Charles R. O’Kelley, Jr.*
The Supreme Court has addressed on only a few occasions the extent
to which corporations enjoy those constitutional rights so fundamen
tal to private citizens. In this article Professor O'Kelley discusses the
inherent difficulty in applying familiar constitutional principles to
corporations and examines those cases in which the Supreme Court
has either extended or denied to corporations various constitutional
rights. Finding that two underlying conceptual doctrines—the Field
rationale and the associational rationale—have guided the Court in
previous decisions in this area, he then applies these doctrines in an
analysis of the recent Supreme Court decision in First National
Bank v. Bellotti. He argues that although the Court reached the
correct result, the reasoning of the various opinions was seriously
flawed. Finally, he applies the two doctrines in an examination of the
constitutionality of the corporate campaign contribution and ex
penditure limitations of the Federal Election Campaign Act demon
strating how future cases involving corporate claims of first amend
ment protection should be analyzed. He concludes that if the statute
is properly construed and the the two doctrines correctly applied, the
limitations on corporate campaign contributions and expenditures
should withstand constitutional challenge.
Judicial consideration of the extent and nature of the constitutional rights
enjoyed by corporations has been sporadic. The United States Supreme Court
has extended certain rights to corporations, but has withheld other rights.
The Court has determined that corporations are entitled to access to the
federal courts.1 The Court has also determined that corporations are entitled
to freedom of the press under the first amendment,2 freedom from unreasona
ble searches and seizures under the fourth amendment,3 and to the protection
of the due process4 and equal protection5 clauses of the fourteenth amend* Associate Professor of Law, University of Alabama School of Law; B.A. 1970, University of the
South; J.D. 1972, University of Texas at Austin; LL.M. 1977, Harvard University.
1. See Bank of the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 86, 91 (1809) (term citizen should be
construed to describe real persons who come into court, even under their corporate name).
2. See Grosjean v. American Press Co., 297 U.S. 233, 244 (1936) (state surtax on newspapers with large
circulation invalidated as restraint on freedom of press).
3. See Hale v. Henkel, 201 U.S. 43, 76 (1906) (subpoena for production of corporate records so broad
that it constituted unreasonable search and seizure in violation of fourth amendment).
4. See Minneapolis & St. L. Ry. v. Beckwith, 129 U.S. 26, 28, 36 (1889) (although corporations are
persons within meaning of § 1 of fourteenth amendment, state law authorizing doubling of damages when
railroad company refuses to pay actual value of property damaged or destroyed because of railroad’s failure
to fence track does not infringe fourteenth amendment).
5. See Santa Clara County v. Southern Pac. R.R., 118 U.S. 394, 396 (1886); see notes 36-50 infra and
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ment. The Court, by implication, has also extended to corporations fifth
amendment protection against double jeopardy.*
6 Corporations are not citi
zens within the meaning of the privileges and immunities clause,7 however,
and they are not entitled to the fifth amendment privilege against self
incrimination.8 Moreover, the Court has determined that the liberty guaran
teed by the fourteenth amendment is not characteristic of corporations and
therefore the protection of the fourteenth amendment does not extend to
them.910
11
Missing from the Court’s various decisions involving corporations is any
expressly enunciated common rationale. Many cases appear to involve an ad
hoc determination rather than the development or application of a general
principle. That the development of a constitutional jurisprudence on the
nature of a corporation and its rights has been neglected is not surprising.
Because the modern business corporation was unknown to the framers of the
Constitution, courts addressing the issue of the constitutional rights of
corporations have been forced to make decisions regarding those rights
without recourse to the rich historical sources available when issues relating
to the rights of individuals are being addressed. Additionally, the artificial
nature of a corporation is an inherent source of difficulty in developing an allencompassing rationale.
Nowhere is the lack of an agreed rationale for the treatment of corpora
tions more apparent than in the current debate over the extent of the first
amendment rights of a corporation. In First National Bank v. Bellotti™ the
Court invalidated a Massachusetts statute prohibiting business corporations
from making contributions or expenditures to influence the vote in connec
tion with any matter submitted to the voters, unless the matter would
materially affect the property, business, or assets of the corporation." Federal
legislation, however, prohibits corporations from expending money in con
nection with federal elections.12 First National Bank may be read as extending
to corporations the same first amendment rights enjoyed by individuals,
accordingly, corporations may no longer be constitutionally prohibited from
making expenditures in connection with initiatives, referenda, or elections to
federal or state offices. This interpretation of the extent of the constitutional
rights of corporations has been pressed by some commentators,13 and there
accompanying text.
6. See United States v. Martin Linen Supply Co., 430 U.S. 564, 572 (1977) (acquittal of corporation in
accordance with Federal Rule of Criminal Procedure 29(c) unappealable because of double jeopardy
clause).
7. See Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519, 586-87 (1839) (because corporations are not
citizens within meaning of privileges and immunities clause, one state not required to give extraterritorial
effect to corporate charter granted by another state).
8. See Hale v. Henkel, 201 U.S. 43, 75 (1906) (subpoena for testimony of corporate officer upheld
against claim of corporate fifth amendment privilege).
9. See Northwestern Nat’l Life Ins. Co. v. Riggs, 203 U.S. 243, 252, 255 (1906) (state statute forbidding
life insurance companies from using defense that applicant made false or misleading statements on
application, unless matter misrepresented actually contributed to death of insured, does not violate
fourteenth amendment).
10. 435 U.S. 765 (1978).
11. Id. at 767-68.
12. See 2 U.S.C. § 441b (1976); notes 171-210 infra and accompanying text.
13. See Clagett & Bolton, Buckley v. Valeo, Its Aftermath, and Its Prospects: The Constitutionality of
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are several lower court decisions that appear to support this view.14 First
National Bank and other decisions of the Court may also be read to support a
contrary view.
The significance of the final resolution of this matter is not to be
underestimated. Because the framers did not speak for the people on this
issue, the congress should decide the role that the modern business corpora
tion is to play in the marketplace of ideas. Opinions about the proper scope of
this role may differ. Should General Motors Corporation, for example, be
allowed to spend ten million dollars in 1980 to promote the candidacy of a
presidential aspirant? Should Mobil Oil Corporation be allowed to spend
unlimited sums to purchase advertisements promoting certain political and
social views? Legislative prohibitions of corporate expenditures would be
foreclosed by a Supreme Court determination that the first amendment rights
of corporations are co-extensive with those of individuals.
This article will first explore the inherent difficulty that the artificial nature
of the corporation presents when courts attempt to analyze the constitutional
rights of a corporation. Next it will trace the history of the Supreme Court’s
treatment of the corporation to determine a common rationale for this
treatment and the extent to which the Court has successfully grappled with
the inherent difficulty caused by the artificial nature of the corporation. The
article will then examine the First National Bank decision to ascertain what
the Court really said, the extent to which the decision can be viewed as
consistent with the Court’s prior decisions, and the extent to which the
decision may be viewed as aberrant. Finally, the article will discuss the
constitutional validity of legislative restrictions on “corporate speech” after
First National Bank.
I. Analytic Difficulty in Determining Corporate

Constitutional Rights
Because a corporation is an artificial, legally created entity, the Supreme
Court has had tremendous difficulty determining what rights a corporation
possesses. As the Court stated in Trustees of Dartmouth College v. Wood
ward,15 a corporation exists “only in contemplation of law.”16 Frederick
Maitland noted, “Into its nostrils the State must breathe the breath of a
Government Restraints on Political Campaign Financing, 29 Vand. L. Rev. 1327, 1375 (1976) (pending
dispositive Supreme Court decision, corporations can and should take position that their first amendment
rights are coextensive with outer limits of protection); cf. Comment, The Constitutionality of the Federal
Ban on Corporate and Union Campaign Contributions and Expenditures, 42 U. Chi. L. Rev. 148, 165
(1974) (discussing constitutionality of repealed 18 U.S.C. § 610, which prohibited campaign contributions
or expenditures by national banks, corporations, and labor organizations).
14. See C & C Plywood Corp. v. Hanson, 583 F.2d 421, 425 (9th Cir. 1978) (under First Nat'l Bank
and Buckley, Montana statute forbidding corporations from promoting ballot issue by contributions is
blanket infringement of first amendment and cannot stand); Schwartz v. Romnes, 495 F.2d 844, 852-53 (2d
Cir. 1974) (New York state statute prohibiting corporate contributions for political purposes must be
construed narrowly so that it will not infringe corporate contributors' rights of speech and petition); Pacific
Gas & Elec. Co. v. City of Berkeley, 60 Cal. App. 3d 123, 127, 129, 131 Cal. Rptr. 350, 352, 353 (1976)
(Berkeley city ordinance prohibiting corporations from making contributions to any candidate or
committee abridged corporations’ first amendment rights).
15. 17 U.S. (4 Wheat.) 518 (1819).
16. Id. at 636.
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fictitious life, for otherwise it would be no animated body but individualistic
dust.”17 This artificiality is a legal fact accepted without question or concern
by the legally trained. Why, then, is the corporation a source of such difficulty
for the courts?
To properly decide a case involving the constitutional rights of a corpora
tion, a court must avoid the analytic trap that philosopher Gilbert Ryle
described as a “category-mistake.” A category-mistake “represents the facts
of mental life as if they belonged to one logical type or category (or range of
types or categories), when they actually belong to another.”18 Ryle then gave
an example of a category-mistake:

A foreigner visiting Oxford or Cambridge for the first time is
shown a number of colleges, libraries, playing fields, museums,
scientific departments and administrative offices. He then asks
“But where is the University? I have seen where the members of the
Colleges live, where the Registrar works, where the scientists
experiment and the rest. But I have not yet seen the University in
which reside and work the members of your University.” It has
then to be explained to him that the University is not another
collateral institution, some ulterior counterpart to the colleges,
laboratories and offices which he has seen. The University is just
the way in which all that he has already seen is organized. When
they are seen and when their co-ordination is understood, the
University has been seen. His mistake lay in his innocent assump
tion that it was correct to speak of Christ Church, the Bodleiaon
Library, the Ashmoleon Museum and the University, to speak,
that is, as if “the University” stood for an extra member of the class
of which these other units are members. He was mistakenly
allocating the University to the same category as that to which the
other institutions belong.19

The corporation as an artificial entity is particularly likely to be the subject
of category-mistake. Let us examine a hypothetical situation in which
corporation ABC holds legal title to Black Acre; /IBC’s shares are owned by
individuals A, B, and C, and individual D desires to purchase Black Acre.
Upon receiving a deed to Black Acre executed by A, B, and C as individuals,
D demands to receive a deed executed by “the corporation.” He is not guilty
of a category-mistake because the corporation is a legal entity and ownership
is a legal concept that treats as fact the difference between a corporation and
those who own its shares. If, upon receiving the re-executed deed showing the
corporation as the grantor with the signatures of A, B, and C affixed to the
document as the representatives of the corporation, D still demands that the
corporation execute the deed, he is guilty of a category-mistake. Signing one’s
name is a physical act, which can only be performed by a natural person.
Execution by a corporation is a legal fiction.
As another example, suppose that A, B, and C, the sole shareholders of
ABC Corporation, desire to run a newspaper advertisement to express
17. Maitland, Introduction to O. Gierke, Politicai Theories
Maitland trans. 1900).
18. G. Ryi.e, The Concept of Mind 16 (1949).
19. Id. at 16-17.
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opposition to a referendum, using ABC Corporation’s funds to pay for the
advertisement and lending ABC Corporation’s reputation to it. Suppose
further that A, B, and C meet for cocktails and hammer out the desired
advertisement, possibly something as simple as “ABC Corporation urges the
defeat of Proposition Number One.” The advertisement is placed in the
newspaper and the next day A receives a call at the corporation’s office from a
representative of the sponsors of a debate on the merits of Proposition
Number One, requesting that ABC Corporation participate. If A, B, and C
appear for the program, the sponsors’ representative is guilty of a category
mistake if he expresses disappointment that ABC Corporation could not
attend. Unlike “ownership,” “speech” is not a legal concept, but a physical
act. Speech is a human act and is the product of human thought. To believe
that legal entities are capable of physical acts is a category-mistake and any
superstructure erected on this category-mistake may be invalid.
The significance of these examples of category-mistakes for constitutional
analysis should not be overlooked. Not all category-mistakes are as easily
recognized as the above examples, and any legal principle or decision derived
from an assumption that proves to be a category-mistake is likely to be
incorrect.
The current debate about the first amendment rights of corporations
illustrates this problem. In Buckley v. Valeo,20 the Supreme Court held that
expenditures to further expression, such as paying for a political advertise
ment, are a type of expression akin to speech and thus protected under the
first amendment.21 Buckley did not consider the rights of corporations. If
corporate expression is equally entitled to this protection, however, the
Federal Election Campaign Act, which bars corporate political expendi
tures,22 must be unconstitutional.
The first response to this argument should be that its proponent has made a
category-mistake. Expression is possible only by natural persons, not by
corporations. Only a natural person may express himself through a political
expenditure. Any expenditure of corporate assets for political purposes must
be an expression of the natural persons who authorize and direct the
expenditure.
Although it is necessary to avoid falling into a possible underlying
category-mistake when using catch phrases such as “corporate speech,”
avoiding this logical mistake is only the beginning of the analysis of the nature
and extent of the first amendment rights of corporations. In order to
determine the options open to the Supreme Court in delineating and defining
those rights, this article will turn to an analysis of the Supreme Court’s
decisions involving other constitutional rights of corporations. The purpose of
this analysis is to determine if there is a common, as yet unelucidated,
rationale or principle underlying the Court’s various decisions, and to
determine if the Court’s jurisprudence is free of the category-mistake of
treating corporations as capable of physical acts such as expression.

20. 424 U.S. 1 (1976).
21. Id. at 39.
22. See 2 U.S.C. § 441b (1976).
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II. Corporate Constitutional Rights
a. areas other than the first amendment

Immediately after the adoption of the Constitution one might have
rendered a reasonable opinion, based on the document’s literal language,
about the constitutional rights of individuals. One could not have rendered
with equal certainty an opinion on the constitutional status of corporations.
Nowhere in the Constitution does the word “corporation” appear. Did the
word “person” include corporations? Did the answer depend on the circum
stances?
From this point of uncertainty, the Supreme Court, over the ensuing years,
has slowly clarified the constitutional status of the corporation. The initial
problem faced by the Supreme Court was whether the federal courts could
constitutionally take jurisdiction over an action to which a corporation was a
party. In Bank of the United States v. Deveaux,23 the federally chartered bank,
whose officers and directors were citizens of Pennslyvania,24 sued to recover
from citizens of the State of Georgia the value of property seized to satisfy a
state tax.25 The defendants questioned whether a corporation had the power
to sue in federal court because the Court’s jurisdiction was limited under the
Constitution “to controversies between citizens of different states.”26 Chief
Justice Marshall noted in a unanimous decision that “both parties must be
citizens, to come within the description” and that a corporation “is certainly
not a citizen.”27 Nonetheless, a corporation represented its members who
were citizens and the real parties in interest.28 Therefore, “where the members
of the corporation are . . . citizens of a different state from the opposite party,
[the corporation] come[s] within the spirit and terms of the jurisdiction
conferred by the constitution on the national tribunals.”29
Clearly, Marshall did not fall prey to a category-mistake in his analysis. A
corporation is a legal entity, but it represents the composite interests of real
people who possess legal status as citizens. Citizenship is a legal status given
only to natural persons. The issue, however, was not whether corporations
can be citizens but rather what the framers reasonably meant by using that
term in the clause describing the jurisdiction of the federal courts. Marshall
concluded that the framers must have intended that natural persons choosing
to conduct their business affairs in corporate form should have access to the
federal courts to the same extent as if they had conducted their business in
another form.30 Commendably, Marshall was neither deluded into denying
federal jurisdiction based on the category-mistake that a corporation is
actually, as opposed to legally, something more than its component parts, nor
forced into a category-mistake by holding that a corporation can be a citizen.
23. 9 U.S. (5 Cranch) 61 (1809).
24. Id. at 63.
25. Id. at 62-63.
26. Id. at 86; see U.S. Const, art. Ill, § 2.
27. 9 U.S. (5 Cranch) at 86.
28. Id. at 87.
29. Id. at 88.
30. Id. at 91. Nor, obviously, could this rule be a one-way street. In Marshall v. Baltimore & Ohio R.R.,
5 U.S. (16 How.) 314, 326-27 (1853), the Court confirmed that a corporation not only has access to the
federal courts, but is also subject to suit in the federal court.
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Deveaux established only that corporations have the same right of access to
federal courts as individual citizens. The Court next faced the question
whether a Georgia corporation was a citizen within the meaning of the
privileges and immunities clause and thus constitutionally entitled to contract
in the State of Alabama to the same extent as citizens of Alabama. The Court,
in Bank of Augusta v. Earle,31 concluded that corporations were not citizens
within the meaning of the privileges and immunities clause, which applies
only to natural persons.32 The shareholders of such corporations could
exercise their rights as citizens to contract in Alabama, or they could form an
Alabama corporation to so contract.33 Moreover, a state could expressly, or
by longstanding comity, acquiesce in a foreign corporation’s exercise of the
privileges and immunities granted to its citizens.34 A state, however, was not
required, in the absence of such consent, to give extraterritorial effect to a
charter granted by another state.35
Not until 1886 was the Supreme Court again required to consider the
extent of the constitutional rights of corporations. In Santa Clara County v.
Southern Pacific Railroad,36 the Court considered the method employed by
the State of California to tax the real property of corporations that operated
railroads in more than one county. Mr. Chief Justice Waite stated:

The Court does not wish to hear argument on the question whether
the provision in the Fourteenth Amendment to the Constitution,
which forbids a State to deny to any person within its jurisdiction
the equal protection of the laws, applies to these Corporations. We
are all of opinion that it does.3738

This disposition of the issue in itself gives no clues to the Court’s rationale.
The decision was not made in a vacuum, however, but in the context of the
lower court proceedings in Santa Clara itself and a case that involved
identical issues, County of San Mateo v. Southern Pacific Railroad.33 Both
these cases were heard below by Mr. Justice Field in his capacity as Circuit
Judge. It is not unreasonable to presume that his elaborate and persuasive
opinions in these two cases below reflected the views of his brothers on the
Supreme Court and that these views were then manifested, at least implicitly,
in the Supreme Court’s decision in Santa Clara. Justice Field’s lower court
decision in Santa Clara,39 although partially reworded, was essentially
identical to his lower court opinion in San Mateo. It is therefore appropriate
to consider both decisions as equal evidence of Justice Field’s considered
opinion on the issues presented.
The argument of the defendant railroads in the lower court in both San
Mateo and Santa Clara was that they were denied the equal protection of the
laws guaranteed by the fourteenth amendment because California’s real
31.
32.
33.
34.
35.
36.
37.
38.
39.

38 U.S. (13 Pet.) 519 (1839).
Id. at 586.
Id. at 588-89.
Id. at 592.
Id. at 586, 596.
118 U.S. 394 (1886).
Id. at 396.
13 F. 722 (C.C.D. Cal. 1882), writ of error dismissed per stipulation of counsel, 116 U.S. 138 (1885).
18 F. 385 (C.C.D. Cal. 1883), affd. 118 U.S. 394 (1886).

1354

The Georgetown Law Journal

[Vol. 67:1347

property statute required assessment of the whole value of railroad property
owned by railroads operating in more than one county without d’eduction of
the amount of any mortgages, but allowed all other corporations and persons
a deduction for the amount of mortgages on their property when assessing its
value.40 The railroads also argued that the California statute denied them the
due process of law guaranteed by the fourteenth amendment because they
were denied notice of and a hearing on these assesments, but other corpora
tions and natural persons were entitled to both notice and a hearing.41
In both cases Justice Field held that corporations were entitled to equal
protection of the laws and due process of the law to the same extent as
individuals.42 In San Mateo he explained:
And this ... [is so] because the property of a corporation is in fact
the property of the corporators. To deprive the corporation of its
property, or to burden it, is, in fact, to deprive the corporators of
their property or to lessen its value. Their interest, undivided
though it be, and constituting only a right during the continuance
of the corporation to participate in its dividends, and on its
dissolution to receive a proportionate share of its assets, has an
appreciable value, and is property in a commercial sense, and
whatever affects the property of the corporation necessarily affects
the commercial value of their interests. If, for example, ... a
corporation created for banking purposes acquires . . . [property],
no stockholder can claim that he owns any particular item of this
property, but he owns an interest in the whole of it which the
courts will protect against unlawful seizure or appropriation by
others ....

All the guarantees and safeguards of the Constitution for the
protection of property possessed by individuals may, therefore, be
invoked for the protection of the property of corporations.43
Two questions are raised by the Supreme Court’s determination in Santa
Clara that corporations are entitled to equal protection of the laws under the
40. See County of Santa Clara v. Southern Pac. R.R., 18 F. at 390; County of San
Pac. R.R., 13 F. at 726.
41. See County of Santa Clara v. Southern Pac. R.R., 18 F. at 409; County of San
Pac. R.R., 13 F. at 726.
42. See County of Santa Clara v. Southern Pac. R.R., 18 F. at 404; County of San
Pac. R.R., 13 F. at 744.
43. County of San Mateo v. Southern Pac. R.R., 13 F. at 747-48. Justice Field
elegantly in Santa Clara:

Mateo v. Southern
Mateo v. Southern
Mateo v. Southern

stated his analysis

Whatever affects the property of the corporation—that is, of all the members united by the
common name—necessarily affects their interests. . . . Whatever confiscates or imposes
burdens on its property, confiscates or imposes burdens on their property, otherwise nobody
would be injured by the proceeding. Whatever advances the prosperity or wealth of the
corporation, advances proportionately the prosperity and business of the corporators,
otherwise no one would be benefited. It is impossible to conceive of a corporation suffering an
injury or reaping a benefit except through its members. The legal entity, the metaphysical
being, that is called a corporation, cannot feel either.
County of Santa Clara v. Southern Pac. R.R., 18 F. at 403.
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fourteenth amendment.44 First, what is the rationale for this decision? Second,
what is the Court’s position on extending to corporations due process of law
under the fourteenth amendment?
As to the first question, as already noted, it is reasonable to conclude that
the Court concurred with Justice Field’s analysis below in Santa Clara and
San Mateo. As to the second question, it would also be reasonable to conclude
that Justice Waite’s announcement was intended to state the Court’s position
that both equal protection of the laws and due process of the law were
available to corporations and that the failure to mention due process was an
oversight, because the complaining tax authorities raised both equal protec
tion and due process claims in the proceedings below.45 Moreover, Justice
Field’s lower court decision held that corporations were protected by both the
equal protection and due process clauses of the fourteenth amendment.4647
Both of these conclusions are borne out by the Court’s opinion, written by
Justice Field, in Minneapolis & St. Louis Railway v. Beckwith.41 Beckwith
involved an action brought by railroad corporations to challenge a state law
on the grounds that it denied corporations equal protection and due process.48
Justice Field agreed that corporations are persons within the meaning of the
fourteenth amendment and asserted that “[i]t was so held in Santa Clara.”49
Further, Justice Field’s opinion for a unanimous Court in Beckwith confirmed
that the Supreme Court in Santa Clara based its fourteenth amendment
holding on the rationale set forth by the Justice in his lower court decisions in
both San Mateo and Santa Clara. In addition to citing Santa Clara, Justice
Field noted that corporations could invoke the benefits of constitutional
provisions as well as laws that guarantee to persons “the enjoyment of
property, . . . afford to them the means for its protection, or prohibit
legislation injuriously affecting it.”50
The lower court opinion in San Mateo also contained the dicta that
corporations “have never been considered citizens for any other purpose than
the protection of the property rights of the corporators.”51 For example, the
“prohibition against the deprivation of life and liberty in the . . . fifth
amendment does not apply to corporations, because ... the lives and
liberties of the individual corporators are not the life and liberty of the
corporation.”52
The Supreme Court, in effect, adopted this view without discussion in
Northwestern National Life Insurance Co. v. Riggs,53 a case involving a
constitutional challenge to a Missouri statute that limited the effect of certain
insurance contract clauses. The Court stated that “[e]qually without founda
tion is the contention that the statute, if enforced, will be inconsistent with the
44. See Santa Clara County v. Southern Pac. R.R , 118 U.S. 394, 396 (1886).
45. See County of Santa Clara v. Southern Pac. R.R., 18 F. at 390.
46. Id. at 404.
47. 129 U.S. 26 (1889).
48. Id. at 28 (Iowa statute entitled owner of livestock to recover double value for any animals killed or
injured by trains at points where railroad company failed to erect fence).
49. Id.
50. Id.
51. County of San Mateo v. Southern Pac. R.R., 13 F. 722, 747 (1882), writ of error dismissed per
stipulation of counsel, 116 U.S. 138 (1885).
52. Id.
53. 203 U.S. 243 (1906).
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liberty guaranteed by the Fourteenth Amendment. The liberty referred to in
that Amendment is the liberty of natural, not artificial persons.”54
Justice Harlan, who authored the opinion in Santa Clara, also wrote the
opinion in Riggs. This lends weight to the conclusion that the underlying
rationale of the Supreme Court in Riggs is the same as that set forth by Justice
Field in the lower court opinion in San Mateo.
Thus Justice Field’s opinions below in San Mateo and Santa Clara, as
adopted by the Supreme Court in Santa Clara and Beckwith, supply a clear
rationale, which this article will refer to as “the Field rationale,” for
measuring the constitutional rights of a business corporation in the protection
of its property: such rights must be coextensive with the rights that its
shareholders would enjoy if they had chosen to conduct their business in an
unincorporated form. This rationale fully justifies Marshall’s decision in
Deveaux that a corporation may sue for damages in federal court to the same
extent as an individual. The rationale also avoids the category-mistake of
assuming that a business corporation is something other than the legal form
chosen by individuals to operate a business.
Furthermore, the Field rationale developed in San Mateo, as implicitly
adopted in Riggs, clearly recognizes that only natural persons can assert
natural liberties, as opposed to rights necessary to protect property. This
position is free of category-mistake and emphasizes again the Court’s
realization that a business corporation is merely a vehicle to facilitate the
conduct of business by and for natural persons; a corporation is not itself a
natural person and does not possess the attributes of a natural person.
After Riggs the Court considered the applicability to a corporation of the
fourth amendment’s protection against unreasonable searches and seizures
and the fifth amendment’s privilege against compelled self-incrimination. In
Hale v. Henkel55 a corporate officer refused to testify before a grand jury
investigating the corporation and further refused to honor a subpoena duces
tecum requiring him to produce corporate records in his possession to aid the
investigation of his corporation.56 As to Hale’s refusal to testify, the Court
held that the privilege against self-incrimination is purely personal. Hale
could not invoke the privilege of any third person, including any privilege of
his corporation, based on a concern that his testimony might incriminate that
third person.5758
In considering Hale’s right to the fifth amendment’s privilege against self
incrimination for the oral testimony sought, the Court noted that this
question could never arise for a corporation:

The question whether a corporation is a “person” within the
meaning of this Amendment really does not arise, except perhaps
where a corporation is called upon to answer a bill of discovery,
since it can only be heard by oral evidence in the person of some one
of its agents or employes.5*

54.
55.
56.
57.
58.

Id. at 255.
201 U.S. 43 (1906).
Id. at 46.
Id. at 69-70.
Id. at 70 (emphasis added).
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In effect, the Henkel Court was saying that because oral communication is an
act peculiar to natural persons, it is physically impossible for a corporation to
give oral evidence. It would therefore be a category-mistake to extend to
corporations the constitutional privilege against self-incrimination by oral
communication. Hale, of course, could assert the privilege against self
incrimination personally to the extent not obviated by a grant of immunity.59
The Court then discussed Hale’s refusal to produce corporate documents in
his possession. The Court first noted that it is an established principle that
requiring the production of a person’s own private papers to connect him with
a crime violates the fifth amendment’s prohibition against compelling a
person to be a witness against himself.60 A corporation could also have books
and records that might connect it to a crime, and those records would
necessarily be in the possession of its officers. Hale therefore argued that the
corporation’s privilege against self-incrimination would be violated if he
produced the documents.61
The Court, however, refused to accept Hale’s argument. Instead, it
reasoned that a corporation is a creature of the state with a right to continued
existence only in accordance with the laws of that state. Because of the
artificial nature of a corporation, much of the evidence of its misconduct
might be discoverable only from an examination of its books and records. The
state and federal government, therefore, must have a reserved visitorial right
to inspect the books and records of a corporation. Consequently, a corpora
tion has no fifth amendment protection against compulsory self-incrimina
tion.62
This analysis seems unnecessarily artificial in light of the Field rationale,
which underlies the previous decisions of the Court. Perhaps the Court fell
prey to a category-mistake and treated a corporation as capable of producing
books and records. To properly analyze the corporation ’s rights, production,
which is a physical act, must be contrasted with ownership, which is a legal
right. Individuals may both own and produce books and records, but
corporations may only own them. As the Court subsequently stated in Wilson
v. United States,63 a case involving similar issues, the privilege against self
incrimination prevents compulsory production only of personal items in one’s
possession.64 The Court need have said no more in connection with produc
tion of documents than it did in connection with oral testimony. The question
of fifth amendment protection for a corporation cannot arise in this context
because a corporation is incapable of production.
Thus, the holding in Hale v. Henkel clearly can be supported under the
Field rationale. Because of its artificial nature a corporation convicted of a
crime cannot be imprisoned, but must be punished by a monetary extraction.
Denying fifth amendment protection to a corporation does not, however,
disadvantage those who choose to conduct their businesses in corporate form
vis-a-vis those who do not choose to incorporate. In either case the privilege
extends only to the person in possession of the records, and only to the extent
59.
60.
61.
62.
63.
64.

Id.
Id.
Id.
Id.
221
Id.

at 67, 69.
at 71.
at 74.
at 74-75.
U.S. 361 (1911).
at 378.
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the records are personal. A partner or agent possessing records of an
unincorporated business would be in exactly the same position as an officer
possessing records of a corporation. A subpoena duces tecum directed at
business records would have to be honored except to the extent the records
were within that individual’s personal privilege against self-incrimination.65
The Henkel Court, however, further stated in dictum, later adopted in
Wilson;66 that corporations are entitled to protection against unreasonable
searches and seizures under the fourth amendment. This opinion was clearly
based on the Field rationale. The Court stated:
A corporation is, after all, but an association of individuals under
an assumed name and with a distinct legal entity. In organizing
itself as a collective body it waives no constitutional immunities
appropriate to such body. Its property cannot be taken without
compensation. It can only be proceeded against by due process of
law, and is protected, under the Fourteenth Amendment, against
unlawful discrimination.67

In summary, the reasoning in Henkel on the fourth amendment issue and
its decision on the fifth amendment issue are both consistent with the Field
rationale. The emphasis on the state’s reserved right of visitation to justify
denial of the fifth amendment privilege against self-incrimination can be
viewed as the possible result of a category-mistake. Although it is an
unfortunate choice of grounds for those in search of purity of rationale, it does
not undercut the Field rationale.
The Supreme Court has apparently also held that corporations are
protected by the double jeopardy clause of the fifth amendment.68 This status
is apparent, rather than express, because the Court has decided the applica
bility of the double jeopardy clause in cases in which a corporation was a
defendant, without expressly stating that it was extending the protection of
the double jeopardy clause to a corporation.69 No opinion, therefore, sets
forth a rationale for the extension to corporations of the protection against
double jeopardy.70
65. This result, however, may not be defensible in a case in which a corporation’s sole shareholder is
given immunity and required to testify against his corporation. The testimony could possibly result in a
criminal penalty being assessed against the corporation, or if the shareholder refuses to testify, a judgment
of contempt against him. This tactic could not be employed against a sole proprietor. In such limited cases
it would seem to be a category-mistake to treat the corporation as more than its shareholder, and, therefore,
incorrect to deny the corporation fifth amendment protection.
66. See Wilson v. United States, 221 U.S. 361, 376, 384 (1911) (corporate officer holding company's
books subject to corporate duty cannot claim privilege against self-incrimination to prevent production of
books even if implicated in corporation's illegal conduct).
67. Hale v. Henkel, 201 U.S. 43, 76 (1906) (emphasis added) (no unreasonable search and seizure when
search warrant specifically and properly limited demands for production of corporate documents).
68. See United States v. Martin Linen Supply Co., 430 U.S. 564, 571-72 (1977) (double jeopardy clause
prevents appeal of acquittal of corporation pursuant to Federal Rule of Criminal Procedure 29(c)).
69. Compare id. and Fong Foo v. United States, 369 U.S. 141, 143 (1962) (per curiam) (double jeopardy
clause prevents appeal of acquittal of corporation and employees ordered by court before close of
prosecution’s case) with Rex Trailer Co. v. United States, 350 U.S. 148, 151 (1956) (double jeopardy clause
does not apply to action against corporation involving civil sanction) and American Tobacco Co. v. United
States, 328 U.S. 781, 788 (1946) (double jeopardy clause does not apply to prosecution of corporation and
officers for two independent offenses under same statute).
70. The Supreme Court has recently denied certiorari in a case that carefully presented the rationale for
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After this survey of the Supreme Court’s decisions governing the constitu
tional rights of corporations in other than the first amendment area it is fair to
conclude that a consistent rationale does underlie these decisions, although
the rationale of the Court is not set forth clearly in most cases or at all in
others. The Court has consistently extended to corporations the same
constitutional rights in defense of the corporation’s business and property that
would have been available to an unincorporated individual. This result should
not differ, moreover, if the business is conducted as a nonprofit corporation.
At the same time the Court has not made the category-mistake of treating
corporations as capable of physical acts or having physical attributes. This
article now turns to the conceptually more difficult area of the first
amendment.
B. THE FIRST AMENDMENT

In analyzing the Supreme Court decisions on the first amendment rights of
corporations, we must consider what rationale underlies the decisions and
whether it is consistent with the Court’s analysis in other areas and, therefore,
free from category-mistake. In this endeavor it is useful first to consider cases
involving corporations wishing to assert first amendment rights to protect
expression that is a part of their business. Then it is useful to consider cases
involving corporations wishing to assert first amendment rights in other
contexts.
In Grosjean v. American Press Co.,1' nine corporations sought an injunction
against enforcement of an act authorizing the State of Louisiana to impose a
license tax in an amount equal to two percent of the gross receipts of
newspapers having a circulation of more than 20,000 copies per week. Failure
to report or pay the tax was punishable as a misdemeanor.*72 The Court’s
primary inquiry was whether this tax was an abridgment of freedom of the
press and therefore invalid under the first amendment as made applicable to
the states by the fourteenth amendment. Reconstructing the historical setting
within which the first amendment was conceived, the Court observed that one
of the concerns of the framers was prior censorship. The act of the English
Parliament providing for prior censorship expired by its terms in 1695, and
the framers intended the first amendment to prevent its resurrection in this
country. The framers were also aware that the press in England was still
subject to restraint through the so-called “taxes on knowlege,” which were
intended to curtail circulation. Indeed, the Commonwealth of Massachusetts
extending to corporations the protection of the double jeopardy clause. See United States v. Security Nat'l
Bank, 430 U.S. 950 (1977). In Security Nat'l Bank a judgment of acquittal had been entered in an action
against a corporation for illegal campaign contributions, and the Government appealed. See United States
v. Security National Bank, 546 F.2d 492 (1976). The corporation asserted the protection of the double
jeopardy clause, but the Government countered that corporations could not claim the protection afforded
by that clause. The court of appeals first noted that the double jeopardy clause is clearly available in cases
in which only monetary penalties, and not any danger to life and limb, are involved. Id at 493. Then it
reasoned that it is the “shareholders who in the end must bear the financial burden consequent upon
criminal liability." Id. at 494. Moreover, “No corporation, large or small, can escape the ‘incalculable
effect’ which a conviction may have on the public attitude toward the company .
Id. This analysis is
without doubt the same one that Field set forth in both San Mateo and Santa Clara.
71. 297 U.S. 233 (1936).
72. Id. at 240-41.
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had instituted a stamp tax on newspapers and magazines in 1785 and an
advertisement tax in 1786, both of which were violently opposed and quickly
repealed. In light of this historical background the Supreme Court ruled that
the Louisiana newspaper tax constituted an abridgement of freedom of the
press that the framers intended to prevent by adoption of the first amend
ment.73
The Court also considered whether the complaining corporations, whose
business was newspaper publication, could avail themselves of the freedom of
the press guaranteed by the first amendment to the same extent as a natural
person publishing a similarly affected newspaper.74 The Field rationale
requires that corporations be allowed to assert the constitutional rights
necessary to protect their business to the same extent as if they were
unincorporated. Nothing could be more essential to the business of newspa
pers than freedom of the press. This need is especially obvious when the
abridgment, as in Grosjean, involves a discriminatory tax on the revenues of
certain newspapers. Such an abridgment represents an imminent danger to
the continued existence of the business. Therefore, under the Field rationale, a
corporation whose business includes publishing a newspaper must be able to
assert first amendment rights of freedom of speech and press to protect its
business.
Although this result suggests that a corporation is capable of speech, it
does not involve any category-mistake. The corporation cannot speak, but its
business requires individual speech and a corporation may be held legally
responsible for the speech of its agents. Therefore, it is entitled to protection
under the Field rationale.
The Court in Grosjean stated that corporations are entitled to the first
amendment protection of freedom of the press, but presented no express
rationale for its decision. The Court, however, cited one case for the
proposition that corporations are not citizens within the meaning of the
privileges and immunities clause;75 that proposition is consistent with the
Field rationale.76 The Court also cited two cases for the proposition that
corporations are protected by the equal protection and due process clauses of
the fourteenth amendment.77 Both cases cite the Supreme Court’s decision in
Santa Clara as support for this proposition,78 and both cited opinions were
written by Justice Harlan, the author of the the Supreme Court’s Santa Clara
opinion. In addition, one of these cases79 cites Justice Field’s opinion in
73. Id. at 245-51.
74. Id. at 244.
75. Id. at 244 (citing Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868)).
76. See Paul v. Virginia, 75 U.S. (8 Wall.) 168, 178-79, 181-85 (1868) (because corporation has no legal
existence outside state where created, other states may recognize it on whatever terms they think proper;
therefore, Virginia law requiring out-of-state insurance companies to post bond before carrying on business
within state is constitutional). Paul follows the holding in Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519
(1839). The determination that the privileges and immunities clause does not apply to corporations is
consistent with the Field rationale and free of category-mistake. See notes 31-35 supra and accompanying
text (discussing Bank of Augusta v. Earle).
11. 297 U.S. at 244 (citing Smyth v. Ames, 169 U.S. 466, 522 (1897); Covington & L. Turnpike Rd. Co.
v. Sandford, 164 U.S. 578, 592 (1896) (state statute compelling turnpike company to reduce rates so far
that it cannot repair road or earn any dividends for shareholders deprives company of due process)).
78. See Smyth v. Ames, 169 U.S. 466, 522 (1897); Covington & L. Turnpike Rd. Co. v. Sandford, 164
U.S. 578, 592 (1896).
79. See Covington & L. Turnpike Rd. Co. v. Sandford, 164 U.S. 578, 592 (1896).
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Minneapolis & Saint Louis Railway v. Beckwith,80 which evidenced the
Supreme Court’s adoption of the Field rationale.81
That the cited cases were based on the Field rationale is not conclusive
evidence that the Court used that rationale in Grosjean. Nonetheless, it is all
the evidence available. Because the rationale fits the facts of the case, avoids
category-mistake, and explains that the corporation can obtain first amend
ment protection for expressions by others that are a part of its business, it is
fair to conclude that Grosjean constituted another case based on the Field
rationale.
In the years after its decision in Grosjean, the Supreme Court has decided
many cases involving the first amendment rights of a corporation whose
business involved a form of expression that allegedly was protected by the
first amendment and was being unconstitutionally abridged. Only one
dissenting opinion mentions that it is the corporation that is asserting the
rights.82 Obviously, the Court has felt that this factor warranted no discus
sion. Nor should this attitude be surprising when one analyzes these decisions
in the context of the Field rationale.
A typical case, Joseph Burstyn, Inc. v. Wilson,83 involved a corporation
engaged in the business of distributing motion pictures. The corporation
challenged a New York statute permitting the banning of sacrilegious motion
picture films and attaching criminal penalties to the exhibition of a film so
banned.84 The Supreme Court determined that motion pictures were a form of
expression safeguarded by the first amendment and therefore held the statute
invalid.85 There was no discussion of why a corporation could assert first
amendment rights. Other cases involving the first amendment rights of a
corporation whose business involved a form of expression had similar fact
patterns.86
The Field rationale clearly justifies the result in these cases. Applying this
rationale, the court first must determine whether a natural person conducting
the business would be able to assert the protection of the first amendment.
This determination entails a preliminary determination of whether the form
of expression is either “speech” or “press” within the meaning of the first
amendment. Obviously, this inquiry causes no difficulty when the business
involved is, as in Grosjean, publishing a newspaper. Many of the cases after
Grosjean, such as Joseph Burstyn, however, have not involved such clearly
covered forms of expression. Thus, the primary focus of these cases has been
on the nature of the expression. If it is determined that the expression is of the
type entitled to protection, then the court must decide whether the statute or
80. 129 U.S. 26 (1889).
81. See notes 47-50 supra and accompanying text.
82. See Bridges v. California, 314 U.S. 252, 280-81 (1941) (Frankfurter, J., dissenting).
83. 343 U.S. 495 (1952).
84. Id. at 497-99.
85. Id. at 502, 506.
86. See, e.g.. Doran v. Salem Inn, Inc., 422 U.S. 922, 933-34 (1975) (first and fourteenth amendments
prohibit enforcement against corporation running topless bar of overbroad local ordinance prohibiting
topless entertainment); Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241. 258 (1974) (first and
fourteenth amendments prohibit enforcement against corporate publisher of state “right of reply" statute);
New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964) (first and fourteenth amendments prevent
damage award in civil libel action by public official against newspaper corporation for publishing
advertisement critical of public official when no actual malice shown).
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action abridges expression in a manner prohibited by the first amendment.
Furthermore, under the Field rationale the court does not need to deal with
the corporate status of a party asserting first amendment rights, as long as the
corporation asserts the rights in connection with a form of expression that is a
part of the corporation’s business.
Up to this point the Court successfully dealt with the dilemma presented by
a corporation. If a constitutional right to protect property or business would
be available to a natural person, then, under the Field rationale, the Court has
consistently held that the right is equally available to a corporation for the
protection of its property. Critical to the validity of the treatment afforded
corporations under the Field rationale is that the rationale is not based on a
category-mistake: a corporation can properly be considered the owner of
property or business. In cases in which a corporation asserted a constitutional
right that by its terms and intent could be asserted only if a corporation were
deemed to be a natural person or capable of physical acts, the Court has
avoided a category-mistake and denied the corporation that constitutional
right.
If the Court were faced with an assertion of first amendment rights by a
corporation to protect expression that was not a part of the corporation’s
business, the Field rationale would be inapplicable. The first amendment
could be asserted by the corporation only if the corporation could properly be
treated as being capable of the physical act of speech or expression. Should it
not then follow that a corporation could not be extended first amendment
rights for expression not a part of business?
The Court faced this question in Hague v. Committee for Industrial
*
Organizations.
1 The original action was brought by certain individuals,
unincorporated labor unions, and the American Civil Liberties Union, a
membership corporation.87
88 The plaintiffs asked that certain city ordinances be
declared unconstitutional and void on the grounds that they deprived the
plaintiffs of the privileges of free speech and peaceable assembly guaranteed to
them as citizens of the United States by the first amendment made applicable
to the states by the fourteenth amendment.89
The Supreme Court held that only natural persons, not corporations or
unincorporated associations, could assert these first amendment rights. The
Court was divided on the governing rationale. Justice Roberts reached the
result by first noting that only citizens have freedom of speech and assembly.90
Because only natural persons can be citizens, natural persons alone “are
entitled to the privileges and immunities which section 1 of the fourteenth
amendment secures for ‘citizens of the United States.’ ”91 Justice Stone
reached the same result as Justice Roberts, but used a different analysis. He
maintained that first amendment rights were not restricted to citizens, but
extended to all persons under the due process clause of the fourteenth
amendment.92 In his discussion of the corporate plaintiff, Justice Stone, citing
for support the holding in the Riggs case, stated, “[as] to the American Civil
87.
88.
89.
90.
Id. at
91.
92.

307 U.S. 496 (1939).
Id. at 500-01.
Id. at 503.
Id. at 513. Justice Roberts was joined only by Justice Black and Chief Justice Hughes on this issue.
500, 532.
Id. at 514.
Id. at 519. Justice Stevens was joined by Justice Reed. Id. at 500.
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Liberties Union, which is a corporation, it cannot be said to be deprived of the
civil rights of freedom of speech and of assembly, for the liberty guaranteed by
the due process clause is the liberty of natural, not artificial persons.”93
The result in Hague is consistent with the Court’s precedent and free of
category-mistake because it does not treat a corporation as capable of the
physical act of speech. It is not necessarily clear, however, that a corporation
should be extended first amendment rights only when the expression to be
protected is a part of its business. Nor is it clear that the denial of first
amendment rights to a corporation for expression that is not a part of its
business would always be free of category-mistake.
The proper analysis must examine the factual context and the realities
involved to arrive at the correct result. To take the simplest example, a
nonprofit corporation formed by a single natural person as a vehicle for the
expression of his ideas is in reality no more than that individual. Any ideas
expressed through such a corporation are those of that individual, although
the corporation may, through gifts of others, obtain assets that are used to
amplify the individual’s expression. The relationship between the individual
and the corporation remains the same even if the individual uses as his vehicle
a for-profit corporation.
The key consideration, therefore, is the identity between the member or
shareholder and the person who is actually expressing himself. Whether or
not the corporation exists, it is the individual’s views that are being expressed.
In such a situation it is not a category-mistake to say that the corporation is
merely the medium of expression for its owner. Can there be any doubt that in
such a case the corporation should be able to assert first amendment rights to
protect the ideas expressed through it?
The answer should be different for a large corporation whose shareholders
and representatives have no community of views. If, for instance, Mobil Oil
Corporation pays for an advertisement that expresses certain social views, the
expression involved is not that of the myriad shareholders, but of the top
management of Mobil. The reality of this situation does not by itself mandate
that Mobil be treated as if it were capable of expression.
The Supreme Court was not presented with a clear-cut issue of the first
amendment rights of a one-member nonprofit advocacy corporation or a oneshareholder for-profit corporation. Instead, it was forced to grapple with two
cases arising out of the civil rights struggle and involving a multimember
nonprofit advocacy corporation, NAACP v. Alabama ex rei. Patterson9* and
NAACP v. Button.95
In Patterson the Court reviewed a civil contempt judgment entered by an
Alabama state court against the NAACP. The state had sought to exclude the
organization, a nonprofit membership corporation organized under the laws
of New York, from Alabama for failure to qualify to do business as a foreign
corporation. Alabama sought the production of numerous items in its attempt
to prove that the NAACP had conducted sufficient intrastate activities to
require this qualification. The state court ordered the NAACP to produce
93. Id. at 510 (citing Northwestern Nat’l Life Ins. Co. v. Riggs, 203 U.S. 243, 255 (1906)); see notes 5354 supra and accompanying text.
94. 357 U.S. 449 (1958).
95. 371 U.S. 415 (1963).
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these items, including its membership lists. When the organization refused to
produce its membership lists, the court entered a judgment of contempt.96
The NAACP maintained that Alabama could not constitutionally require
production of the membership list because production would violate the
members’ right to freedom of association guaranteed by the first amend
ment.97 The Court first had to determine whether the NAACP could assert
this right on behalf of its members. The Court noted that if the members
themselves were required to assert the right it would become meaningless; in
the act of asserting their rights, they would be revealing their identity. In
order to preserve the first amendment right of freedom of association, the
corporation had to be allowed to assert the rights on behalf of its members.98
The Court further justified its result by stressing the nexus between the
corporation and its members.
Petitioner is the appropriate party to assert these rights, because it
and its members are in every practical sense identical. The
Association, which provides in its constitution that “[a]ny person
who is in accordance with [its] principles and policies . . .” may
become a member, is but the medium through which its individual
members seek to make more effective the expression of their own
views.99

The Court concluded that disclosure of the membership list would abridge the
members’ right to free association and reversed the Alabama Supreme Court’s
denial of the NAACP’s motion to vacate the contempt judgment.100
The Court in Patterson treated the NAACP in the manner suggested in the
example above for a one-member nonprofit advocacy corporation. The
NAACP’s membership was limited to those holding and desiring to express
the same views.101 Expression by the NAACP was expression that all the
members wished to make. The decision, based on the realities involved,
coincides with the principle that individuals should be entitled to exercise the
same first amendment rights whether within the structure of a corporation or
as an unincorporated association. Although the Court in Patterson recognized
the corporation’s role as a medium for the expression of the views of its
members,102103
it did not reach the question whether a corporation should be
able to protect this right of expression on its own behalf.
In NAACP v. Buttonwi the Court faced the issue whether the NAACP
could assert first amendment rights not only on behalf of its members, but
also on behalf of itself. In Button the NAACP brought suit to restrain
enforcement of a Virginia criminal statute banning improper solicitation of
legal or professional business, which had been construed by the Virginia
Supreme Court to apply to the activities of the NAACP.104 The NAACP had
96. NAACP v. Alabama ex rel. Patterson, 357 U.S. at 451-54.
97. Id. at 460.
98. Id. at 458-60.
99. Id. at 459 (emphasis added).
100. Id. at 454, 461-62,467.
101. The Constitution of the NAACP provided for acceptance as a member of“ ‘[a]ny person who is in
accordance with [its] principles and policies.’ ’’ Id. at 459.
102. Id.
103. 371 U.S. 415 (1963).
104. Id. at 417-19,423-26.
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been engaged in litigation aimed at ending racial segregation in the public
schools of the Commonwealth.105 NAACP staff attorneys had been acquaint
ing interested listeners with the legal steps necessary to achieve desegregation
and using printed forms to obtain from such persons authorization for the
NAACP, or others, to represent them in legal proceedings to achieve
desegregation.106 These activities were held by the Virginia Supreme Court to
be “solicitation” of the type criminally proscribed by the statute.107
The NAACP challenged the statute on the ground that it infringed the first
amendment rights of the NAACP and its members and lawyers to freedom of
association and expression.108 As in Patterson, the NAACP attempted to
assert the first amendment rights of its members. Again the Court found the
NAACP to be a proper party to assert those rights for its members.109 The
Court further held that the NAACP was entitled to assert first amendment
rights of association and expression “on its own behalf, because, though a
corporation, it is directly engaged in those activities, claimed to be constitu
tionally protected, which the statute would curtail.”110
The Court concluded that the solicitation engaged in by the staff of the
NAACP was a form of association and expression entitled to protection
under the first amendment,111 and that the statute unduly inhibited those first
amendment rights.112 The state’s interest in regulating the legal profession did
not in these circumstances provide a compelling state interest justifying the
abridgment of first amendment rights.113 NAACP activity presented no
danger of malicious litigation or unethical pecuniary gain.114 Nor was there
any risk of conflict of interest because “the aims and interests of [the]
NAACP have not been shown to conflict with those of its members and
nonmember Negro litigants.”115 Indeed, as noted in Patterson, NAACP
members must subscribe to the organization’s principles and policies.116 The
state failed to show any “substantive evils flowing from [NAACP] activities”
that could justify Virginia’s broad statutory prohibitions.117
As in Patterson, the Court in Button recognized that when a group of
individuals shares unanimity of interest and desires to express their common
views, those individuals may exercise their freedom of expression through the
medium of a corporation, through other representatives, or through both. The
Court in Button further held that any corporation so utilized could assert first
amendment rights available to its members as natural persons, not only on
behalf of those members, but also for itself as their instrument. The Court’s
rationale will be referred to hereafter as the “associational rationale.”
By adopting the associational rationale, the Court avoided the category
mistake trap that its decision in Northwestern National Life Insurance Co. v.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
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Riggsils had created. It is true that life and liberty are attributes that only
natural persons can possess. In the abstract, the Riggs holding that the liberty
guaranteed by the fourteenth amendment is that of natural persons seems free
of category-mistake. After Riggs, however, the Supreme Court began to fill
the due process clause with specific liberties guaranteed by other amend
ments. In Gitlow v. New York,"9 the due process clause of the fourteenth
amendment was assumed to encompass the safeguards of the first amend
ment.118
120 As the “liberty” protected by the fourteenth amendment grew in
119
scope, it was inevitable that the Court would be required to rethink its Riggs
holding in various concrete situations. The associational rationale alleviates
the category-mistake inherent in the Riggs decision. Indeed, it is possible that
in the Hague case,121 which appears to have relied on Riggs, the ACLU should
have been allowed to assert first amendment rights if its members possessed
the requisite identity of views and desire to express them to bring the ACLU’s
conduct within the associational rationale.122123
The adjustment in the prior rationale accomplished by the Button case
would appear to have left the Supreme Court with a consistent body of
precedent. Under the Field rationale a corporation would have the same
constitutional rights to protect its business as would its shareholders if they
conducted that business as an unincorporated association. A corporation
cannot assert a constitutional right that by its nature can be available only to
natural persons or applicable only to the acts of natural persons. Under the
associational rationale, however, when individuals with a desire to express
their common views exercise their freedom of expression through the medium
of a corporation and its agents, the corporation may assert that the expression
is protected under the first amendment.
Although the proper answer seems clear under the Court’s prior decisions
and rationale, the Court had not yet answered the next logical question
concerning the first amendment rights of corporations: What are the corpora
tion’s rights of freedom of expression when the expression involved is not a
part of the business of the corporation and does not represent the commonly
held views of its members or shareholders? It is this question that the Court
first addressed in First National Bank v. Bellotti.

III. First National Bank v. Bellotti

In 1976 the Massachusetts General Court proposed to the people of the
state a constitutional amendment permitting the legislature to impose a
graduated tax on the income of individuals.124 Banking and business corpora
tions claimed that institution of a graduated tax on the income of individuals
would damage their business. Consequently, the corporations wished to spend
118. 203 U.S. 243 (1906); see notes 53-54 supra and accompanying text.
119. 268 U.S. 652 (1925).
120. Id. at 666.
121. 307 U.S. 496 (1939).
122. See note 93 supra and accompanying text (discussing Riggs).
123. 435 U.S. 765 (1978).
124. See First Nat’l Bank v. Attorney Gen., 359 N.E.2d 1262, 1265 (Mass. 1977), rev'd sub nom. First
Nat'l Bank v. Bellotti, 435 U.S. 765 (1978).
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money to publicize by newspaper advertisements and similar methods their
opposition to the proposed amendment.125
A state statute appeared to prohibit their expenditures. The statute
prohibited a corporation incorporated under the laws of Massachusetts or
doing business in the state of Massachusetts from giving or expending
anything of value

for the purpose of aiding, promoting or preventing the nomination
or election of any person to public office, or aiding, promoting or
antagonizing the interests of any political party, or influencing or
affecting the vote on any question submitted to the voters, other
than one materially affecting any of the property, business or assets
of the corporation.126
The statute further created the irrebuttable evidentiary presumption that
“[n]o question submitted to the voters solely concerning the taxation of the
income, property or transactions of individuals shall be deemed materially to
affect the property, business or assets of the corporation. ”127 The statute
contained no similar prohibition against expenditures by natural persons
conducting similar businesses.128
Under threat of prosecution, two banking corporations and three business
corporations brought a declaratory judgment proceeding to have the statute
declared unconstitutional. 129 The plaintiff corporation maintained that be
cause the U.S. Supreme Court had established that expenditures furthering
expression are akin to speech,130 the statute violated their rights under the first
amendment and denied them equal protection of the laws.131 The Supreme
Judicial Court for the County of Suffolk upheld the validity of the statute.132
On direct appeal the United States Supreme Court, in a five to four
decision, held that the statute was an unconstitutional abridgment of speech
protected under the first amendment.133 The Court did not discuss other
claimed deficiencies in the statute. To properly analyze the Court’s opinion, it
is first necessary to look at the First National Bank case within the historical
and conceptual framework that supports the Court’s prior decisions involving
the constitutional rights of corporations.
Under the Field rationale a corporation has the same constitutional rights
in connection with its business as its shareholders would if they were to
conduct the business as an unincorporated association. Accordingly, corpora
tions are entitled to equal protection of the law and should, therefore, be
treated no differently in connection with their business than similarly situated
125. Id. at 1265-66.
126. Mass. Gen. Laws Ann. ch. 55, § 8 (West Supp. 1979).
127. Id.
128. Id.
129. First Nat’l Bank v. Attorney Gen., 359 N.E.2d 1262, 1265 (Mass. 1977), rev'd sub nom. First Nat’l
Bank v. Bellotti, 435 U.S. 765 (1978).
130. See Buckley v. Valeo, 424 U.S. 1, 14 (1976) (per curiam) (Federal Election Campaign Act
expenditure and contribution limits operate in area of political expression, the most fundamental first
amendment activity).
131. First Nat’l Bank v. Attorney Gen., 359 N.E.2d 1262, 1275 (Mass. 1977), rev'd sub nom. First Nat’l
Bank v. Bellotti, 435 U.S. 765 (1978).
132. Id. at 1273, 1275, 1276.
133. First Nat’l Bank v. Bellotti, 435 U.S. 765, 795 (1978).
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entities. If Massachusetts had attempted by statute to prohibit a corporation
from making expenditures for supplies needed in its business, but had placed
no similar restrictions on expenditures by natural persons conducting a
similar business, the statute would unquestionably violate the equal protec
tion clause.
At first blush it appears that the Massachusetts statute challenged in First
National Bank is invalid on the same grounds. Analysis, however, does not
support the applicability of the equal protection clause. The statute is not
aimed at an expenditure as a mere disbursement of corporate assets. Rather, it
is aimed at the expenditure as expression. It is not a category-mistake to speak
of a corporation as being capable of making expenditures to purchase
supplies. A corporation has the legal right and power to do so. It is, however,
a category-mistake to speak of a corporation as being capable of expression.
Expression can be made only by natural persons. Because it is incapable of
expression, a corporation, as a corporation, cannot possibly claim a denial of
equal protection of the laws when it is prohibited from making expenditures
for the purpose of promoting expression. Consideration of the First National
Bank decision must therefore focus not on the corporation’s right to equal
protection, but rather on first amendment rights.
The Court has generally refused to extend to corporations a constitutional
right that is by its nature applicable only to natural persons or their acts.
Under this general principle, first amendment rights may not be asserted by
corporations because corporations are incapable of expression. The Court’s
holdings, however, reveal exceptions to this general rule when application of
the rule would not result in category-mistake.
As discussed above, when a corporation’s business is, or includes, the
marketing of expression, it may assert first amendment rights under the Field
rationale to protect that expression and, therefore, its business.134 In such
cases, the corporation need not claim that the expression is that of the
corporation, but only that it is a component part of the corporation’s business.
The prohibition challenged in these cases was aimed at the expression itself
regardless of the source. The Massachusetts statute, in contrast, is not aimed
at the expression itself because natural persons may make such expenditures.
Rather, it is aimed at the source of “expression.”135 Moreover, the “expres
sion” prohibited by the Massachusetts statute is neither a product of nor
marketed by a corporation. Accordingly, the Field rationale exception to the
general rule is inapplicable.
Presumably corporate management desires, at least in part, to make the
prohibited expenditues to protect or benefit the corporation. If the first
amendment affords greater protection to a natural person whose expression is
motivated by a desire to protect his business than it affords to a person whose
expression is motivated by other concerns, the Field rationale would arguably
apply when such corporate expenditures were made. When the question is
framed in this manner, it seems clear that the Supreme Court would extend
no greater protection to the speech or expenditures of an individual desiring
to protect his business than to the speech or expenditures of an individual
134. See notes 71-86 supra and accompanying text.
135. Expenditures by natural persons that are intended to further expression are treated as a form of
expression. See Buckley v. Valeo, 424 U.S. 1, 14 (1976) (per curiam) (campaign expenditure and
contribution limits regulate political expression).
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motivated by other concerns. For example, an individual who owned and
operated a business that manufactured high quality glass drink bottles might
wish to make expenditures to support a proposed referendum to ban
nonreturnable bottles, feeling that such a ban would increase his business.
Another individual might wish to make expenditures to support the same
referendum because of ecological concerns. Surely the Court would extend no
greater right of expression to the first individual.
Consideration of the societal values protected by freedom of expression
supports this conclusion. The values so protected are commonly thought to
be: (1) Self-fulfillment; (2) truth; (3) citizen participation in social and
political decision-making; and (4) maintenance of a balance between stability
and change in society.136 Protection of these values is not enhanced by giving
to an individual a greater right to express himself because he is motivated by
business interests.
An individual thus has no greater right to express himself simply because
he is motivated by business interests. The proposition can be restated as
follows: An individual has no first amendment rights by virtue of the fact that
his expression is motivated by his business interests. Accordingly, under the
Field rationale, a corporation is extended no first amendment rights to make
expenditures for the purpose of furthering expression by virtue of the fact that
the expression is motivated by its business interests.
Our analysis must also take into account the associational rationale. Under
that rationale, when individuals choose to express their common views
through the medium of a corporation and its agents, the corporation may
assert the protection of the first amendment to the same extent as could its
members or shareholders were they an unincorporated association. The key
to this rationale is the realization that expression can be the product or act
only of natural persons. When the shareholders and the natural persons who
are the agents of the corporation have a unanimity of view, a political
expenditure by the corporation is simply the expression of the shareholders
through the medium of the corporation. Accordingly, the corporation should
be able to protect its effectiveness as a medium by asserting the same first
amendment rights as its shareholders could have asserted as an unincor
porated body. The clearest example of the correctness of this principle is a
corporation sole whose shareholder causes the corporation to make an
expenditure to pay for a newspaper advertisement setting forth his own views.
The expression represented by the expenditure, as well as the expression made
possible by the expenditure, is that of the individual shareholder regardless of
the fact that he has used assets of the corporation.
One need look no further than this example to see that the Massachusetts
statute considered in First National Bank is void on its face because it is
overbroad in its coverage. The Massachusetts statute places a total ban on
corporate expenditures. The expenditures of a corporation sole are included
within the statute’s embrace. Under the associational rationale, however, such
a corporation is entitled to first amendment protection to the same extent as
its shareholder, a natural person acting as an individual. Unless a total ban on
expenditures or contributions by a natural person for the purpose of
influencing a referendum can withstand first amendment scrutiny, the
Massachusetts statute cannot stand. A total ban on individuals’ expenditures
136. See T. Emerson, Toward a General Theory of

the

First Amendment 3 (1963).
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or contributions concerning ballot issues would no doubt succumb to a first
amendment challenge.137 The Massachusetts statute is, therefore, overinclusive and void on its face because it infringes on the rights of a corporation
sole.138 No further inquiry or analysis by the Court was necessary.
The Court, with Justice Powell speaking for the majority, did reach the
result suggested by the above analysis. In invalidating the Massachusetts
statute for unconstitutionally abridging freedom of speech the Court was
unable to set forth a satisfactory framework for its decision, either in light of
precedent or with a view to future cases certain to arise. It is only a slight
exaggeration to say that Justice Powell reached the right result for the wrong
reason and that Justice White’s dissent, which was joined by Justices Brennan
and Marshall, urged the wrong result but more nearly grasped the correct
governing rationale. Justice Rehnquist, in dissent, was the only Justice to
recognize the importance and true meaning of the cases underlying the Field
rationale, but he ignored the cases underlying the associational rationale.
Clearly, the Court was a house divided, grasping at parts of the correct
rationale, but unable to unite the pieces into one conceptually solid whole.
Justice Powell began his opinion with an acknowledgment that the issue
presented was one of first impression.139 His phrasing of the issue, unfortu
nately, obscured the basic problem presented by the case: “The proper
question ... is not whether corporations ‘have’ First Amendment rights and,
if so, whether they are coextensive with those of natural person. Instead, the
question must be whether . . . [the statute] abridges expression that the First
Amendment was meant to protect.”140 Obviously the Court was required to
determine whether the Massachusetts statute abridges expression that the
first amendment was meant to protect. Inherent in this determination,
however, is a further determination of the first amendment rights of
corporations.
Even more troublesome than his phrasing of the issue is Justice Powell’s
failure to note that what the statute seeks to prohibit is the expression, if any,
to be found in a corporate expenditure. For example, after noting that the
protection of political expression was a major reason for adopting the first
amendment and that political speech is indispensable in a democracy, Justice
Powell stated, “[A]nd this is no less true because the speech comes from a
corporation. ”141 Justice Powell then further restated the issue by asking
“whether the corporate identity of the speaker deprives this proposed speech
of what otherwise would be its clear entitlement to protection.”142 One could
fairly infer that Justice Powell had fallen prey to a category-mistake. Did he
realize the distinction between a corporate expenditure and the expression
that it is intended to further? Did he overlook the reality that a corporation is
incapable of expression?
The majority opinion next rejected the Massachusetts Supreme Judicial
Court’s conclusion that a corporation’s first amendment rights are derived
137. Cf. Buckley v. Valeo, 424 U.S. 1, 143 (1976) (per curiam) (upholding contribution limits, but
invalidating expenditure limits of Federal Election Campaign Act).
138. See First Nat’l Bank v. Bellotti, 435 U.S. 765, 794-95 (1978) (statute overinclusive because it
prohibits corporate expenditure even if all shareholders agree).
139. Id. at 767.
140. Id. at 776.
141. Id. at 777 (emphasis added).
142. Id. at 778 (emphasis added).
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from its property rights.143 As previously discussed, corporations have, under
the Field rationale, constitutional rights, including certain first amendment
rights in connection with their business to the extent enjoyed by natural
persons in like businesses.144 They possess first amendment rights pursuant to
the associational rationale when they represent the medium through which
natural persons exercise their rights of association and expression.145 Justice
Powell was thus correct when he rejected the Supreme Judicial Court’s
delineation of the first amendment rights of corporations. His opinion,
however, supplied no replacement rationale; it merely rebutted the Supreme
Judicial Court’s conclusion,146 pointed out the gaps in Justice Rehnquist’s
analysis,147 and expressed concern about the ramifications of adopting Justice
White’s analysis.148 Justice Powell found comfort in the Supreme Court cases
affording corporations first amendment protection,149 yet he failed to analyze
those cases. Thus he failed to see that they rest on the Field rationale and
accordingly provide no support for his decision.
Having determined that the statute abridged protected expression, Justice
Powell then turned to the question whether the statute could “survive the
exacting scrutiny necessitated by a state-imposed restriction of freedom of
speech.”150 In order to prevail, the state was required to show a compelling
subordinating interest.151 The majority opinion identified only two asserted
state interests: That of sustaining the active role of the individual citizen in the
electoral process and that of protecting the rights of shareholders whose views
differ from those expressed by management.152 Justice Powell concluded that
the state had failed to show that corporate political expenditures presented an
imminent danger to the participation of the individual citizen in the political
process.153 Nor did he find the state interest in protecting shareholders
sufficient justification for the statute’s prohibition because the act was both
overinclusive and underinclusive.154
Only in its discussion of the overinclusiveness of the statute does the
majority hit upon a relevant point. The opinion noted that the statute would
“prohibit a corporation from supporting or opposing a referendum proposal
even if its shareholders unanimously authorized the contribution or expendi
ture.”155 Under the associational rationale, given unanimity of desired
expression and desire to express among and between the shareholders and the
natural person actually making the expression, the corporation would have
first amendment rights as the medium of expression.
Overall it would be fair to describe the majority opinion as dismal. The
result is correct, but the analysis is defective and incomplete. The opinion
143.
144.
145.
146.
147.
148.
149.
150.
151.
152.
153.
154.
155.

Id. at 784.
See text at notes 54-55 supra.
See text at notes 118-22 supra.
See First Nat’l Bank v. Bellotti, 435 U.S. 765, 778-95 (1978).
Id. at 780-81 n.16.
Id. at 781-83 nn.17-19.
Id. at 780-83.
Id. at 786.
Id.
Id. at 787.
Id. at 788-92.
Id. at 792-95.
Id. at 794.
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essentially ignores precedent and the realities of what a corporation is. Justice
Powell made clear that the decision was not intended to “survey the outer
boundaries of the [first] amendment’s protection of corporate speech, or
address the abstract question whether corporations have the full measure of
rights that individuals enjoy under the First Amendment.”156 It is fortunate
that the opinion is limited to the facts and that the Supreme Court will be able
to rethink the underlying principles on another day.
In contrast to Justice Powell’s opinion, Justice White’s analysis in dissent is
truer to both reality and precedent, but he erred in his conclusion that the
statute should be upheld. Justice White more clearly recognized the difference
between a corporate expenditure and the expression that the expenditure is
intended to make possible or amplify. He stated the issue as “whether a State
may prevent corporate management from using the corporate treasury to
propagate views having no connection with the corporate business.”157
Drawing on NAACP v. Button158 and the associational theory underlying it,
Justice White noted that corporations can be mediums through which
individuals express their common views.159 He pointed out, however, that
shareholders in business corporations “do not share a common set of political
or social views, and they certainly have not invested their money for the
purpose of advancing political or social causes.”160 He further concluded that
“there is no basis whatsoever for concluding that these views are expressive of
the heterogeneous beliefs of their shareholders.”161
Justice White clearly demonstrated here his understanding of the associa
tional theory. Yet he overlooked the critical fact that unanimity of desire to
express common views can exist in a business corporation, as, for instance, in
a corporation sole in which the shareholder’s views are in reality those
expressed. Although the Justice correctly perceived the realities involved and
the applicability of the associational rationale, he failed to perceive that these
realities and the associational rationale make the Massachusetts statute void
on its face because it prohibits protected speech.
White’s dissenting opinion contains three other errors that are of interest in
connection with our examination of what the Court might do when again
presented with this issue. First, Justice White prefaced his opinion with the
unsupported statement that “[t]here is now little doubt that corporate
communications come within the scope of the First Amendment.”162 Clearly
this premise does not accurately reflect precedent. Justice White may have
failed to recognize, as did the majority, that the Court’s prior extension of first
amendment rights to corporations in cases other than those based on the
associational rationale are justified by the Field rationale. Justice White’s
premise should have been that there is now little doubt that the first
amendment rights of corporations are coextensive with individuals in some
situations and nonexistent in other situations. He should then have applied
the Field and associational rationales to the case.
156.
157.
158.
159.
160.
161.
162.

Id. at 777.
Id. at 803 (White, J., with Brennan & Marshall, JJ., dissenting).
371 U.S. 415 (1963).
See 435 U.S. at 805.
Id.
Id. at 806.
Id. at 804.
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After making this initial mistake, Justice White was forced to suggest that
corporate communication is subject to some restrictions to which individual
expression is not.163 Corporate communication must be limited because
“[i]deas which are not a product of individual choice are entitled to less First
Amendment protection.”164 Obviously the Justice fell prey to category
mistake. Corporate communication does not exist; only individuals can have
ideas. The corporate expenditure at issue, to the extent it was expression, was
the expression of one or more natural persons. The first question then is whose
speech the expenditure represents. Clearly, it is the speech of those natural
persons who authorize the expenditure. Yet that which is expended belongs
not to them but to the corporation. The associational rationale establishes
that when shareholders utilize a corporation as a medium to express their
common views, it is appropriate to protect that expression. In the case of a
large corporation, however, the views of shareholders and management may
diverge, making the associational rationale inapplicable. The issue in that
situation is, in reality, whether the first amendment protects the rights of
management to expend the money of their corporation to further their own
views. No “corporate expression” is involved.
The third mistake in Justice White’s dissent follows from the first two.
Justice White is concerned with justifying a prohibition against certain
corporate “speech,” while protecting the right of a corporation to advertise.
He justifies first amendment protection for certain corporate communications
through an implied unanimity of business purpose among shareholders in a
business corporation, viewing advertising as a means of furthering the desires
of individuals.165 In a given situation the shareholders may in fact have such
unanimity of view. But to presume this unanimity for a corporation such as
General Motors is to stretch credulity past the breaking point. Probably all
shareholders wish General Motors to prosper. Not all would wish to express
the opinion that an Oldsmobile Cutlass is a great buy. Indeed, some
shareholders certainly believe that General Motors should advertise more
truthfully, some that it should advertise less truthfully, and some that it
should not advertise at all. A corporation with millions of shareholders
cannot in any meaningful sense be said to be expressing the unanimous views
that its shareholders desire to express when it advertises. By failing to perceive
the Field rationale, Justice White has missed the constitutional basis on which
any first amendment protection for corporate advertising must rest. Cor
porate advertising is a part of the business. Under the Field rationale it can be
argued that the corporation should have the same first amendment rights for
its advertising that would be available to natural persons conducting a similar
business.
Chief Justice Burger concurred with the majority opinion, but expressed
his concern that there is no principled way to distinguish between a business
corporation and a corporation that is engaged in a communications business,
such as publishing newspapers. He apparently feared that limiting the first
amendment rights of a nonmedia business corporation must inherently lead to
an undermining of the rights of a media corporation as well.166 Justice Powell
163.
164.
165.
166.
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also shared this view.167 The Field rationale makes this concern unwarranted.
A media corporation draws its first amendment rights from the fact that the
expression it desires to protect is part of its business.168
Justice Rehnquist appears to have grasped the Field raionale in his dissent,
but he totally overlooked the associational rationale and the cases underlying
it. In addition, his opinion implied that the Field rationale is based in part on
the reserved right of the state, as the creator of a corporation, to regulate it,
rather than on the inherent nature of the corporation as an artificial entity.169
This mistake leaves Justice Rehnquist open to Justice Powell’s criticism that
such rationale would not empower a state to restrain corporations created
under the laws of the United States.170 The critical error is Justice Rehnquist’s
failure to perceive the existence of the associational rationale.
Because section eight of the Massachusetts statute was impermissibly
overbroad, the Court reached the right result in First National Bank,
although it perceived the correct reason for the result only dimly at best. The
majority clearly could not see how a conceptually acceptable line of analysis
could be drawn from the cases in which it had previously granted first
amendment rights to corporations and be extended to cases that it might yet
face. Justice White’s dissent seemed more aware of the realities involved, but
his opinion still strikes far wide of the mark. Justice Rehnquist at least set out
a partial analysis of some of the cases underlying the Field rationale, and
Chief Justice Burger showed concern for the implications of a decision
upholding section eight for media corporations.

167. Id. at 791 n.30.
168. This conclusion appears to have been shared by Senator Taft of Ohio, and presumably other
members of Congress, as indicated by the following dialogue during Senator Taft’s presentation to the
Senate of the views of the Senate conferees about the intended scope of one of the predecessors to present
§ 441b, which governed political contributions by labor unions:

Mr. Barkley. The Senator from Ohio referred to the law prohibiting the making of direct
or indirect contributions by corporations as a justification for making the same provision in
the case of labor unions. Let us consider the publication of a corporation which, day after day,
takes a position against one candidate and in favor of another candidate, and does so in its
editorials. The editorials occupy space in that newspaper or publication, and the space costs a
certain amount of money. Is that a direct or an indirect contribution to a campaign; and if it is
neither, what is it?
Mr. Taft. I would say that it is the operation of the newspaper itself.
Mr. Barkley. That is true; it is the operation of the newspaper. But I gathered the
impression that in referring to the present law prohibiting the making of contributions,
directly or indirectly by corporations, the Senator inferred that if a corporation publishes a
newspaper—as most of them do—and uses the editorials in that publication in advocacy of or
opposition to any candidate, at least that is a direct contribution to the campaign. It could not
be anything else.
Mr. Taft. I do not think it is either a direct or an indirect contribution. I do not think it is
an expenditure of the sort prohibited, because it seems to me it is simply the ordinary
operation of the particular corporation’s business.
93 Cong. Rec. 6437 (1947) (introducing Labor Management Relations Act, 1947. Pub. L. No. 80-101, ch.
120, tit. Ill, § 304, 61 Stat. 136 (1947)).
169. See First Nat’l Bank v. Bellotti, 435 U.S. 765, 822-27 (1978) (Rehnquist, J., dissenting).
170. See id. at 778 n.14.
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IV. After First National Bank

Because the 1980 Presidential election campaign is already underway, the
Supreme Court may be required, in the context of determining the validity of
section 441b of the Federal Election Campaign Act, to consider again the
extent to which corporations may avail themselves of first amendment
protection.171 Section 441b of the Act makes it unlawful for “any corporation
organized by authority of any law of Congress to make a contribution or
expenditure . . . .” in connection with any election to political office,
primary, or political convention or caucus.172 The section also makes it
unlawful for an officer or director of a corporation “to consent to any
contribution or expenditures by the corporation, prohibited by this sec
tion.”173 The section applies to labor unions and national banks as well as to
corporations.174 The Supreme Court has never directly passed on the validity
of section 441b or its predeccessors.175
In contrast to this treatment of corporations, the Federal Election Cam
paign Act allows natural persons to make contributions, within limits, to
candidates and political committees in connection with federal election
contests.176177
Moreover, as a result of the Court’s decision in Buckley v.
Valeo,111 natural persons may make unlimited expenditures in connection
with federal election contests as long as these expenditures are made
independent of, and without coordination with, a candidate or a political
committee.178
It is crucial to understand how the Buckley result was reached. The Court
in Buckley reasoned that both political contributions and independent
political expenditures are forms of expression akin to speech and are therefore
protected by the first amendment.179 Limitations on contributions, however,
were considered a less severe restriction on first amendment rights than
limitations on independent expenditures180 because a “contribution serves as a
general expression of support for the candidate and his views, but does not
communicate the underlying basis for the support.”181 The quantity of
171. See Federal Election Campaign Act, § 112(2), 2 U.S.C. § 441b (1976). A more carefully drawn or
more narrowly construed state statute prohibiting corporate expenditures in connection with election
campaigns or referenda might also be open to challenge. See note 14 supra for some prior lower court cases.
Another possible case might arise if Congress were to prohibit or limit corporate expenditures to further, as
by paid advertisement, the expression of general social or ideological views. Such a case is far less likely to
arise in the present political climate, however; therefore, this article will consider in depth only the
challenge to § 441b, which is the most likely to occur.
172. 2 U.S.C. § 441b(a) (1976).
173. Id.
174. Id.
175. See United States v. International Union United Auto. Aircraft & Agric. Implement Workers, 352
U.S. 567, 591 (1957) (no decision on consitutionality of 18 U.S.C. § 610, forbidding corporate or labor
contribution or expenditure on federal elections, because not absolutely necessary to decision); United
States v. CIO, 335 U.S. 106, 110 (1948) (no decision on constitutionality of § 313 of Federal Corrupt
Practices Act, forbidding corporate expenditures for political activities, because indictment did not state
offense under that section).
176. 2 U.S.C. § 441a (1976).
177. 424 U.S. 1 (1976) (per curiam).
178. Id. at 51.
179. Id. at 16.
180. Id. at 20-21,23.
181. Id. at 21.
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communication is thus not materially affected by the size of the contribu
tion,182 although contribution limits may indirectly restrict the expression of
the party to whom the contributor would otherwise give a larger amount. By
contrast, the Court found that a restriction on an independent expenditure
would directly limit the quantity of communication.183 Accordingly, it upheld
limits on contributions, but not on independent expenditures to promote a
political candidate.184
It seems inevitable that a challenge will be made to section 441b. The
challengers will assert that Buckley v. Valeo has extended to natural persons
limited rights to make political contributions and unlimited rights to make
independent political expenditures. It will further be asserted that First
National Bank makes it clear that corporations must not be denied first
amendment rights merely because they are corporations.185 Accordingly, it
will be argued, section 441b must be unconstitutional.
Both the majority and the dissents in First National Bank seemed to share a
visceral belief that section 441b should be constitutional, although none of the
opinions provided a basis for this feeling. The implications of the First
National Bank decision were of great concern to Justice White, who noted in
his dissent:
[T]he Court has previouly held in Buckley v. Valeo that the interest
in preventing corruption is insufficient to justify restrictions upon
individual expenditures relative to candidates for political office. If
the corporate identity of the speaker makes no difference, all the
Court has done is to reserve the formal interment of the Corrupt
Practices Act and similar state statutes for another day.186

Justice Powell in his majority opinion suggested that section 441b could be
found constitutional if Congress could “demonstrate the existence of a danger
of real or apparent corruption in independent expenditures by corporations to
influence candidate elections.’’187 He does not explain why this course is open
to the Court in light of Buckley v. Valeo. The reason for the Justices’ difficulty
in indicating a basis for upholding section 441b was their failure to grasp the
realities involved in corporate political expenditures. As demonstrated in
their analysis of First National Bank, they failed to perceive both who was
actually speaking and the underlying rationale behind prior decisions.188
In considering a challenge to section 441b, the Court can be certain to
reach the correct result only if it avoids the category-mistakes made in First
National Bank. To avoid these mistakes the Court must first divide corporate
expenditures in connection with federal elections into two categories: Those
made by a corporation in which the shareholders and the agents of the
corporation authorizing and directing the expenditure are united by a desire
and intent to express, through the expenditure, a common belief or opinion;
182.
183.
184.
185.
186.
187.
188.

Id.
Id. at 19.
Id. at 29, 51.
First Nat’l Bank v. Bellotti, 435 U.S. 765, 785 (1978).
Id. at 820-21 (emphasis added).
Id. at 788 n.26.
See notes 140-70 supra and accompanying text (discussing First Nat’l Bank).
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and all other expenditures. Only the former fall within the associational
rationale.
The Court in First National Bank showed some awareness that the speech
represented by a corporate expenditure was different in cases covered by the
associational rationale than in cases outside that rationale. Both Justice
Powell for the majority189 and Justice White, in his dissent, analyzed the
difference190 in connection with the Court’s holdings in International Associa
tion of Machinists v. Street'91 and Abood v. Detroit Board of Education.192
In Street the Court construed the Railway Labor Act to deny unions the
power to use compulsory union dues obtained over an employee’s objection
for political purposes the employee opposed.193 The associational rationale
justifies and is consistent with the statute-based holding in Street. As long as
the members of a union share with their representatives a desire to express
common views, the union is merely the medium of the members’ expression.
In such a case an expenditure by a union can be properly thought of as the
expression of each of its members. Once this unanimity of view vanishes, first
amendment protection would also be inappropriate. Similarly, in Abood the
Court on first amendment grounds held that the state could not require an
individual to contribute to a public employee’s union as a condition of
employment to the extent that his contribution would be used to support an
ideological cause with which he did not agree.194
In First National Bank Justice White interpreted these decisions to mean
that when state action is involved an individual may not be compelled to
support views with which he disagrees and that the state can enact laws to
protect the first amendment interests.195 Justice Powell agreed that these cases
involved coerced contributions to further the views of others. He found no
coercion present, however, in the case of a shareholder of a corporation that
makes a contribution with which the shareholder disagrees, because the
shareholder may sell his holdings at any time.196
Inherent in the analysis of both Justice Powell and Justice White is the
assumption that an expenditure of corporate assets involves expression by the
shareholders of the corporation, although they differ about whether the
expression is compelled or coerced. This assumption evinces a critical
category-mistake. The expression in such a case is that of management, or
whoever authorizes and directs the expenditure. The individual shareholder
has in no sense engaged in an act of expression. He and the other shareholders
have merely continued to hold shares in the corporation from which
management has, for its own expression, extracted assets.
In order to uphold section 441b, then, the Supreme Court must construe
the section as inapplicable to expenditures falling within this first category.
Under the associational rationale such corporate expenditures are constitu
tionally protected to the same extent as like expenditures of natural persons
associated in an unincorporated form. The speech made possible by the
189.
190.
191.
192.
193.
194.
195.
196.

See First Nat’l Bank v. Bellotti, 435 U.S. 765, 794 n.34 (1978).
Id. at 813-14.
367 U.S. 740 (1961).
431 U.S. 209 (1977).
See International Ass’n of Machinists v. Street, 367 U.S. 740, 768-69(1961).
See Abood v. Detroit Bd. of Educ., 431 U.S. 209, 235-36(1977).
435 U.S. at 814.
Id. at 794 n.34.
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expenditure is that of natural persons. The corporation, as the medium for
this expression, has first amendment rights in connection with it. Without
such a construction, section 441b would be impermissibly overbroad.
In the second category of expenditures, in which unanimity of view does
not exist, the expression represented by an expenditure is still that of natural
persons. But the speaker now does not represent all of the shareholders and
the corporate agents. As an example of such a situation, let us assume that the
expenditure is authorized and directed by top management and constitutes an
expression of their common support for candidate X. The corporation in this
case is not being utilized as a medium of expression by its owner or members.
Instead, top management is using the assets of the corporation to further their
own views. In order to avoid category-mistake and therefore to have any hope
of reaching a sound decision concerning the validity of section 441b, the
Court must realize that an expenditure of corporate assets authorized and
directed by top management is the expression of top management. It is not the
expression of the corporation because a corporation is incapable of expres
sion. Unlike a corporation fitting the associational rationale, this corporation,
as a corporation, has no first amendment rights in connection with this
expenditure.
Top management, in contrast, does have first amendment rights. The
Court must thus consider the extent of those individuals’ first amendment
rights in connection with expression accomplished with assets of the corpora
tion. A prohibition of corporate expenditures does not constitute a prohibi
tion of expenditures by top management from their own resources. Top
management remains free to expend their own resources to the extent other
natural persons are permitted to do so. Is the freedom of expression of the
individual members of top management therefore infringed by restricting
their use of corporate assets? Does management lack standing to challenge
this prohibition because it does not in any way prohibit members of top
management from making personal political expenditures?
The Supreme Court has considered a similar issue in Cammarano v. United
States.191 Two of the petitioners in Cammarano were engaged in an unincor
porated form in the business of distributing beer wholesale in the State of
Washington. Voters in that state were to consider an initiative measure to
place the retail sale of beer and wine in the hands of the state.198 Petitioners
contributed money to an industry fund to purchase advertisements urging
defeat of the measure and claimed a deduction for these contributions on their
income tax returns for the years in which they were made. The Internal
Revenue Service disallowed the deduction. Petitioners asserted that the
deduction was an ordinary and necessary business expense under section
23(a)(1)(a) of the Internal Revenue Code of 1939.199 They further argued that
if the IRS regulations were construed to deny them a deduction, the
disallowance would constitute an abridgment of their first amendment
rights.200 The Court, in an opinion by Justice Harlan, held that the regulations

197.
198.
199.
200.

358 U.S. 498 (1959).
Id. at 500.
Id. at 501.
Id. at 512-13.
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did deny such a deduction201 and gave short shrift to petitioners’ first
amendment argument:
Petitioners are not being denied a tax deduction because they
engage in constitutionally protected activities, but are simply being
required to pay for those activities entirely out of their own pockets,
as everyone else engaging in similar activities is required to do
under the provisions of the Internal Revenue Code. Nondiscriminatory denial of deduction from gross income to sums expended to
promote or defeat legislation is plainly not “aimed at the suppres
sion of dangerous ideas.” Rather, it appears to us to express a
determination by Congress that since purchased publicity can
influence the fate of legislation which will affect, directly or
indirectly, all in the community, everyone in the community
should stand on the same footing as regards its purchase so far as
the Treasury of the United States is concerned.202
Is not the determination by Congress in section 441b that top management
should be denied the use of the corporate treasury justified under the equal
footing analysis used so eloquently by Justice Harlan in Cammarano? This
restriction involves no discrimination or desire to suppress the views of
management, but only a nondiscriminatory denial to any individual with
greater access to resources than that available to other individuals. Not only
may members of top management expend their own assets, but they may also,
individually or in association with others, solicit contributions from those
who desire to assist them in expressing their views. Section 441b can be
considered merely an attempt to deny corporate management an unfair
advantage.
Prohibiting expenditures not encompassed by the associational rationale
protects society’s interest in having each member of society stand on the same
footing with regard to using the funds of others to express himself. Although a
particular dissident shareholder may be aware of and enraged by manage
ment’s use of corporate assets to express views with which he disagrees, the
major interest served by a prohibition on these expenditures is not protecting
the shareholder, but protecting the broader interest of society. The share
holder may have a unique personal interest in damages to his property interest
as a shareholder if the expenditures are construed as waste, self-dealing, or
ultra vires. This issue is a separate one that should not be confused with the
important societal interest of requiring that all members of society be given an
equal chance to convince others that their views are worthy of further
expression and that others should aid that expression by a contribution of
money.
Upholding the constitutionality of section 441b would also not infringe the
first amendment rights of listeners to hear the desired speech. As Justice
Powell noted in First National Bank, the Court’s commercial speech cases
make clear that certain speech is protected from governmental limitation
because of the right of the listener to hear that speech.203 The first amendment
201. Id. at 510.
202. Id. at 513 (emphasis added).
203. 435 U.S. at 783.

1380

The Georgetown Law Journal

[Vol. 67:1347

forbids the suppression of commercial communication because the “people
will perceive their own best interests if only they are well enough in
formed.”204 The commercial speech cases, however, involve prohibitions of
speech that are clearly not motivated by equal footing concerns. These cases
involve attempts by government to prevent totally a particular message from
being communicated.205 By contrast, a ban on corporate political expenditures
is not an attempt to prevent the expression of a particular message. Rather, it
represents a legislative determination that all who desire to amplify their
expression by the use of the assets of others must obtain those assets from
voluntary contributions instead of from the corporate treasury. No attempt is
made to prevent those in management from using their own assets to further
their own expression, a right guaranteed by Buckley v. Valeo.206 Nor is there
any limit on the amount of contributed money that can be used to further this
expression.
Moreover, the prohibition of section 441b against corporate political
expenditures not only does not prevent the expression of a particular view, but
also is based on, and results in, an enhancement of the first amendment rights
of the listener. In the commercial speech cases the emphasis is solely on the
listener as potential customer, not on the rights of the listener as potential
speaker. Prohibiting corporate political expenditures focuses attention on the
rights of the listener as listener and as potential speaker. As a potential
speaker every citizen must have certain rights of equal opportunity to solicit
contributions to further his or her own expression. A citizen’s rights as
listener and as speaker are not separable in the area of political expression,
and section 441b protects them both.
Section 441b represents a congressional determination that all who desire
to amplify their speech by the use of assets not their own must obtain those
assets from voluntary contributions. This prohibition is necessarily grounded
on a congressional realization that corporate management has been clothed
by government with tremendous discretion in the management of corporate
affairs. A law that requires those in management to look to voluntary
contributions rather than the corporate treasury to further their own
expression ensures that those who control corporations by virtue of the
corporate management powers and privileges that the government has
created and fostered also will not have unfair access to the assets of others.
Such a law is justified, to paraphrase Justice Harlan’s reasoning in Cammarano,207 because political speech will affect all in the community. All, as
204. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 770
(1976) (state law forbidding pharmacists from advertising prescription drugs struck down).
205. See Bates v. State Bar of Arizona, 433 U.S. 350, 374 (1977) (state ban on attorney advertising
denies consumer relevant information needed to reach an informed decision); Linmark Assoc, v. Township
of Willingboro, 431 U.S. 85, 96-97 (1977) (ordinance prohibiting posting of “For Sale” or “Sold” signs
prevents residents from obtaining certain information and violates first amendment); Virginia State Bd. of
Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 770 (1976) (state law forbidding
pharmacists from advertising prescription drug prices suppresses flow of information to consumers).
206. Buckley v. Valeo, 424 U.S. 1, 51 (1976) (per curiam). This part of the Buckley decision has been
both praised and criticized. Compare Polsby, Buckley v. Valeo: The Special Nature of Political Speech, in
1976 Sup. Ct. Rev. 1, 42 (P. Kurland ed.) (Court successfully balanced individual interest in unlimited
speech against collective interest in honest democracy) with Wright, Politics and the Constitution: Is Money
Speech? 85 Yale L.J. 1001, 1005 (1976) (Court’s view in Buckley that “money is speech” misconceives the
first amendment).
207. See notes 197-202 supra and accompanying text.
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potential listener-speakers, should stand on the same footing with regard to
obtaining the assets of others for use in the amplification of their speech when
governmentally created and fostered advantages are only available to some.
In sum, the Court must begin its analysis with a proper classification of
corporate expenditures. It must then construe section 441b so that it will not
apply to corporations protected by the associational rationale. The Court
should note that speech not covered by this rationale involves only speech by
top management or whoever authorizes and directs the expenditure. The
Court should employ an equal footing justification, as found in Cammarano,
to uphold the validity of the restriction of section 441b208 on corporate
political expenditures.
The Court may be able to support its visceral feeling that section 441b
should withstand a constitutional challenge209 without reassessing its mud208. Section 441b(b)(4)(B) provides that "it shall not be unlawful ... for a corporation ... or a
separate segregated fund established by such corporation ... to make 2 written solicitations for
contributions during the calendar year from any stockholder, executive or administrative personnel, or
employee of a corporation. ...” 2 U.S.C. § 441 b(b)(4)(B) (1976). Section 441 b(b)(3)(B) makes it
unlawful “for any person soliciting an employee for a contribution to such a fund to fail to inform such
employee of the political purposes of such fund at the time of such solicitation. ...” 2 U.S.C.
§ 441 b(b)(3)(B) (1976). And section 437d(a)(6) empowers the Federal Election Commission to initiate
civil actions to enforce, among other things, § 441b. 2 U.S.C. § 441d(a)(6) (1976).
As noted, the Supreme Court in Buckley v. Valeo held that no limit could be placed on “independent
expenditures” advocating the election or defeat of a candidate to federal office. See Buckley v. Valeo, 424
U.S. 1, 51 (per curiam) (1976); notes 177-78 supra and accompanying text. The Federal Election
Commission, pursuant to its rulemaking authority under § 437d(a)(8), and in light of Buckley, has
interpreted independent expenditures to include expenditures by a separate segregated fund established by
a corporation, but not expenditures by a corporation. See 11 C.F.R. § 109.1(a), (b)(1) (1977). These
separate segregated funds are commonly referred to as political action committees. The effect of § 441b
under this interpretation is to allow management to set up political action committees to solicit voluntary
contributions from its employees; these contributions can then be used to amplify the views of
management. This scheme correctly recognizes the rights of corporate management, as individuals, to
solicit contributions for the furtherance of their individual political views. At the same time, by prohibiting
management from using corporate funds for amplification of their own views, this interpretation
neutralizes the governmentally created advantages otherwise available to management and ensures that
management is not given an unfair headstart in obtaining contributions.
Section 441 b(b)(2)(C) appears to allow corporate expenditures that are not constitutionally protected by
exempting from the definition of “contribution or expenditure” "the establishment, administration, and
solicitation of contributions to a separate segregated fund to be utilized for political purposes by a
corporation. . .
Without this exception, the use of corporate assets when the ultime intended result is to
enable managment to obtain the money of others for amplification of management’s views would constitute
an expressive act by management. Such expenditures would be entitled to no greater first amendment
protection than expenditures made directly by management to amplify their own views.
On the other hand, § 441 b(b)(4)(A)(i) appears at first blush to restrict unconstitutionally the rights of
management by making it unlawful “for a corporation, or a separate segregated fund established by a
corporation, to solicit contributions to such a fund from any person other than its stockholders and their
families and its executive or administrative personnel and their families . . .
How can the possible
sources of contributions be constitutionally limited? The answer lies in the interplay between
§ 441 b(b)(2)(C) and § 441 b(b)(4)(A)(i). Section 441 b(b)(2)(C) allows management, through a political
action committee, to use corporate assets to solicit contributions from shareholders and employees of the
corporation. Section 441b(b)(4)(A)(i) merely prohibits management from using corporate funds for
solicitation from other sources. Thus § 441 b(b)(4)(A)(i) should properly be construed as permitting
management to solicit contributions from whomever it wishes as long as it does not avail itself of the
constitutionally unrequired advantage granted by § 441b(b)(2)(C).
Section 441b prohibits expenditures in connection with only federal elections. There is no prohibition
against expenditures in connection with general political or social expression.
209. See notes 186-88 supra and accompanying text.
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died holding in First National Bank.2'0 The addition of another layer of shaky
doctrine and reasoning based upon the unsatisfactory foundation of First
National Bank, however, would push farther from the body of the Court’s
jurisprudence the historically and conceptually correct principles that sup
ported the Court’s decisions prior to First National Bank.
The greatest cause for concern is that this flawed analytical structure may
cause an incorrect result in a case in which the Justices’ ideological leanings
and analytical misconceptions suggest a different result than application of
correct principles might require. Corporate expenditure to influence the vote
on a referendum issue is an area in which the Court has already faltered in
First National Bank and it may do so again. The greatest risk of error may lie
in the area of general social expression. When Mobil Oil Corporation
purchases an advertisement that promotes a particular social view, the real
speaker is again top management. Should not Congress have the power to
deny top management access to the corporate treasury based on an equal
footing rationale? Management could spend its own personal funds or solicit,
individually or collectively, contributions from others to further their expres
sion. This congressional action would not prevent the actual expression, but
would only place all individuals at the same starting point.
It is difficult to predict the possible consequences of a decision by the
Supreme Court giving those in management, or those in control of a
corporation, a constitutionally protected right of access to corporate funds to
promote their own views. As more and more corporations mutate into
multinational creatures of immense power and influence, would it not be wise
to preserve the ability of Congress to enact legislation to curb the headstart on
expression and influence that the corporate treasury affords top management?
It is to be hoped that the Court’s future decisions will avoid category-mistake
and preserve the possibility of political action in this area.

Conclusion
Prior to First National Bank the Supreme Court had carefully delineated
the constitutional rights of a corporation, although it had not set forth in
those decisions a unifying rationale. The principles deduced from these prior
decisions are both mutually consistent and free of the category-mistake of
treating corporations as either natural persons or creatures capable of
physical acts such as speech or expression.
In determining whether a particular right is applicable to corporations, the
Court, under the Field rationale, has extended to corporations the same
constitutional rights in connection with their businesses that natural persons
would have in connection with similar businesses. Constitutional rights that
by their very nature can only apply to a natural person have not been
extended to corporations. The Court has noted, however, that a corporation,
although physically incapable of speech, may be utilized by its shareholders as
a medium for the expression of their common views. In such limited cases a
corporation, as the medium of expression, has first amendment rights.
The Court in First National Bank has indicated its lack of understanding of
both its prior body of decisions and of the reality of whose speech is involved
210. See notes 124-70 supra and accompanying text.
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in the case of a corporate expenditure. Except in those cases in which the
shareholders and the party directing the expenditure share a desire to express
common views, the speech is in no sense that of the corporation. In most
situations the speech will be that of one or more members of the top
management.
In reaching future decisions regarding limitations on corporate expendi
tures, the Court, to make proper analysis possible, must realize that the
speech represented by the expenditure is that of the natural persons who
authorize and direct it. From this starting point, the Court can then logically
proceed to determine the permissible limitations on the expression.

Contemporary Dilemmas of the Javins Defense:
A Note on the Need for Procedural Reform in
Landlord-Tenant Law
Richard H. Chused*
In the last twenty years, agitation for significant alteration in residential
landlord-tenant law1 has produced a remarkable deluge of decisions per
mitting residential tenants to raise violations of health and safety codes as
defenses to actions by landlords for possession for nonpayment of rent.2 If the
* Associate Professor of Law, Georgetown University Law Center; A.B. 1965, Brown University; J.D.
1968, University of Chicago. I am grateful for the assistance of three colleagues, Judith C. Areen, John
Kramer, and Michael Seidman, and my wife, Elizabeth Langer, who read and commented on drafts of this
Note.
1. See Lesar, Landlord and Tenant Reform, 35 N.Y.U. L. Rev. 1279, 1290 (1960) (need exists for
specific legislative changes and application of contract law to contractual provisions of leases); Sax &
Hiestand, Slumlordism as a Tort. 65 Mich. L. Rev. 869, 875 (1967) (actionable tort for illegal maintenance
of indecent housing conditions against landlords would be more effective than present public enforcement
of housing laws); Schoshinski, Remedies of the Indigent Tenant: Proposal for Change, 54 Geo. L.J. 519, 558
(1966) (fundamental revision of antiquated common-law landlord-tenant rules long overdue). See also
Farnsworth, Implied Warranties of Quality in Non-Sales Cases, 57 Colum. L. Rev. 653, 667 (1957)
(authority exists for extension of implied warranties to situations in which sale has not occurred).
2. Residential implied warranties are certainly the general rule. The principal early reform cases include
Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir.) (tenant may prove breach of landlord’s
warranty of habitability as defense to landlord’s suit for possession for nonpayment of rent), cert, denied,
400 U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 620, 637, 517 P.2d 1168, 1170, 1182, ill
Cal. Rptr. 704, 706, 718 (1974) (warranty of habitability implied by law in residential leases; breach of such
warranty may be raised as defense in unlawful detainer action); Lemle v. Breeden, 51 Hawaii 426, 436, 462
P.2d 470, 475-76 (1969) (material breach of implied warranty of habitability justified recission of rental
agreement); Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 366, 280 N.E.2d 208, 217 (1972) (oral or written
contract governing tenancy in multiple-unit dwelling carries implied warranty of habitability fulfilled by
substantial compliance with city building code; this warranty may be raised as an affirmative defense);
Mease v. Fox, 200 N.W.2d 791, 796, 798 (Iowa 1972) (trial court must consider defendant’s claim of
material breach of implied warranty as defense to landlord's suit for default of rental agreement); Boston
Hous. Auth. v. Hemingway, 293 N.E.2d 831, 843, 845 (Mass. 1973) (breach of implied warranty of
habitability, which may be based on health codes, may be raised as defense to eviction if tenant follows
legislatively mandated procedure); Fritz v. Warthen, 298 Minn. 54, 61, 213 N.W.2d 339, 343 (1973)
(breach of statutorily required covenants of habitability may be asserted as a defense in unlawful detainer
actions); Marini v. Ireland, 56 N.J. 130, 140, 144, 265 A.2d 526, 531, 535 (1970) (landlord’s failure to repair
or replace vital facilities may be raised as equitable defense in dispossess proceeding). Other courts have
very recently followed this trend. See Pugh v. Holmes, 384 A.2d 1234, 1240 (Pa. Super. Ct. 1978) (tenant
may assert breach of implied warranty of habitability as defense to landlord’s action for possession or
unpaid rent), affd, 48 U.S.L.W. 2037, 2038 (Pa. July 6, 1979); Kamarath v. Bennett, 568 S.W.2d 658, 66061 (Tex. 1978) (implied warranty of habitability by landlord in rental of dwelling unit). A growing number
of cases also provide damage remedies to tenants suing landlords for breach of the implied warranty of
habitability. The classic case is Berzito v. Gambino, 63 N.J. 460, 467-68, 469, 308 A.2d 17, 21, 22 (1973)
(lessee may sue to recover security deposit or rent when he alleges lessor has broken covenant to maintain
premises in habitable condition). Over half the states have also adopted statutes placing on the landlord the
duty to repair defects arising or discovered during the lease term. Most of the statutes are limited to
residential property. Restatement (Second) of Property, Statutory Note to Chap. 5, at 3a-g (Tent.
Draft No. 2, 1974). See also Uniform Residential Landlord and Tenant Act § 4.105 (allowing
tenant’s counterclaim to landlord’s action for possession and rent).
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tenant’s defense, as exemplified by Javins v. First National Realty Corp.,3 is
successful, relief is provided in the form of a rent abatement.4 Most courts
have used an implied warranty of habitability as the legal vehicle for allowing
the defense.5 The use of constructive contract theory has been described as the
natural conclusion to centuries of grappling with the relationship betweeen
contract and property in leasehold law.6
In this Note I question the continued utility of property-contract analysis
in leasehold possession cases.7 Rather, I suggest that the solution to the
dilemmas of modern possession cases may be found in civil procedure rules,
not in substantive property or contract concepts.81 conclude that legislatures
and courts must begin to focus on the reasons justifying summary disposses
sion of tenants prior to the trial of any defense or counterclaim. Just as courts
of equity routinely decide whether preliminary relief should be granted to a
party claiming potentially harmful consequences during the pendency of
3. 428 F.2d 1071 (D.C. Cir.), cert, denied, 400 U.S. 925 (1970).
4. See id. at 1082-83.
5. Early in the development of tenant remedies, some cases held that violations of housing codes
provided tenants with the defense that the lease was an illegal contract. See Brown v. Southall Realty Co.,
237 A.2d 834, 837 (D.C. 1968). This defense, however, appeared to be available only for violations in
existence at the inception of the tenancy. See Saunders v. First Nat'l Realty Corp., 245 A.2d 836 (D.C.
1968), rev'd on other grounds, Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1081 (D.C. Cir) (rejecting
argument that housing code has no effect on lease after it is signed; housing code must be read into housing
contracts), cert, denied, 400 U.S. 925 (1970). The tenant was also obligated to pay the reasonable value of
his possession. See Davis v. Slade, 271 A.2d 412, 414, 416 (D.C. 1970). An explicit rejection of this
illegality theory is found in Posnanski v. Hood, 46 Wis. 2d 172, 178-83, 174 N.W.2d 528, 531-33 (1970)
(legislative bodies have indicated intent that housing codes be enforced administratively, not by terms
implied in lease). The illegal contract defense did create an anomalous remedy. If a lease is illegal, why
should a tenant be able to retain possession at a reduced value? The implied warranty of habitability theory,
which leads naturally to a simple damage award, quickly became the judicially favored approach.
6. See Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1074-80 (D.C. Cir.), cert, denied, 400 U.S. 925
(1970); Kirby, Contract Law and the Form Lease: Can Contract Law Provide the Answer?, 71 Nw. U.L.
Rev. 204, 204-05 (1976) (a number of state courts that have implied into residential leases a warranty of
habitability suggest contract law should govern residential landlord-tenant relationship); Lesar, The
Landlord-Tenant Relation in Perspective: From Status to Contract and Back in 900 Years?, 9 Kansas L.
Rev. 369, 377 (1961) (landlord-tenant relation has moved from status to contract to property to modern
contract); note 1 supra. But see Siegel, Is the Modern Lease a Contract or a Conveyance?—A Historical
Inquiry, 52 J. Urb. L. 649, 686, 687 (1975) (lease is neither contract nor conveyance; contract based model
for modern leasing inappropriate).
7. This article focuses primarily on problems associated with suits for possession of leased premises.
There are certainly situations in which the result of a case will differ depending on whether a lease is
perceived as a conveyance of a right to possession or as a contractual relationship. For example, if a tenant
abandons the leased premises, courts have disagreed over the duty of a landlord to mitigate damages before
suing the tenant for rent. Under the traditional rule, the landlord had no duty to mitigate on the theory that
tenants were conveyed a right to possess property for a period of time. As long as the lease was extant, the
landlord could only recover for rent arrears. Conversely, when the possessory rights terminated, the
landlord could obtain his full reward. This caused many landlords to insert clauses in their leases
permitting the premises to be relet for the tenant’s account, or to accept routinely the abandonment. These
reasonable business practices led to de facto mitigation in many situations. The recent movement of courts
to require mitigation is, therefore, a fairly minor step and, for purposes of this article, unimportant.
Property-contract disputes such as mitigation have nearly played themselves out. Procedure is the most
important area of review for present day lease law afficionados. For a brief account of the traditional
mitigation rules in actions for rent, see J. Taylor, A Treatise on the American Law of Landlord
and Tenant 454-67 (5th ed. Boston 1869) (1st ed. New York 1844). A good discussion of modern
mitigation law may be found in Sommer v. Kridel, 74 N.J. 446, 452-59, 378 A.2d 767, 770-74 (1977).
8. See notes 77-84 infra and accompanying text (discussing dispossess statutes).
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litigation, so must landlord-tenant courts confront the possessory rights of
lessor and lessee during the pendency of litigation. Both the summary
dispossess acts adopted in the nineteenth century and the growing number of
Javins-oriented amendments to these outdated statutes9 should be replaced
with new procedure-oriented legislation.

I. Javins and Successor Cases: The Current Dilemmas
Prior to the thirteenth century the leasehold was viewed as more of a
contract than a conveyance of an interest in land; only later did property
concepts become dominant.10 As originally developed, leases were devices to
guarantee the repayment of loans.11 By the sixteenth century these basically
contractual loan agreements had given way in England to agricultural
leases.12 This development both protected the possessor from arbitrary self
help ejection by the landlord and placed primary responsibility for the care of
the land on the tenant.13 Industrial development in nineteenth century
England and the United States led to significant alteration in the typical
agrarian leasehold; both commercial and urban leases became heavily laden
with express contractual provisions.14
The nineteenth century’s mixture of possessory and contractual obligations
resulted in a peculiar legal structure. Failure to obey the contractual
obligation to pay rent justified termination of the tenant’s possessory interest.
Conversely, a landlord’s destruction of the tenant’s right of possession
terminated the obligation to pay rent.15 A breach of other contractual
9. The most prominent statutory scheme is the Uniform Residential Landlord and Tenant Act, which
has now been adopted in 12 states. See 7A U.L.A. 499 (1978). Individual state statutes are also common.
For example, New Jersey has enacted a number of statutes in this area. See N.J. Stat. Ann. §§ 2A:42-85
(West Supp. 1978-1979) (enabling tenants to deposit rents with court appointed administrator until
dwellings satisfy minimum standards of safety and sanitation); id. §§ 2A:42-10.10 to-10.16 (West Supp.
1978-1979) (forbidding landlord from serving notice to quit or instituting action for possession of premises
if done in reprisal against tenant); id. § 2A: 18-61.1 (West Supp. 1978-1979) (forbidding removal of tenants
from residential properties by county district court or superior court except upon established grounds); id.
§§ 46:8-18 to-20.3 (West Supp. 1979-80) (enabling tenants to secure performance of leases through
regulation of security deposits).
10. See 2 R. Powell, The Law of Real Property 221(1] (1977)(summary history of property
contract tension in landlord-tenant law).
11. Id.
12. A fascinating study of early American landlord-tenant practices may be found in Sung Bok Kim,
Landlord and Tenant in Colonial New York (1978).
13. The doctrinal repository for this development was the law of waste. Tenants had an obligation not to
waste the reversionary interest of the landlord. See J. Taylor, supra note 7 , at 249-69; 1 H. Tiffany, A
Treatise on the Law of Landlord and Tenant § 109 (1910).
14. See 2 R. Powell, supra note 10, H 222[1], at 178-79.
15. Constructive eviction was an important theory for tenants attempting to avoid rental obligations.
Some tenant reformers in this century sought to modify constructive eviction rules to provide a more
hospitable remedy for lessees. A little progress was made. See Reste Realty Corp. v. Cooper, 53 N.J. 444,
460-61, 251 A.2d 268, 276-77 (1969) (tenant’s right to vacate following constructive eviction may be
viewed as stemming from breach of covenant of quiet enjoyment or material breach of implied warranty
against latent defects). Reste provided much of the theoretical underpinning for the later implied warranty
cases. There has also been one successful use of declaratory judgment procedures to obtain prior judicial
sanction for a tenant's departure from leased premises. See Charles E. Burt, Inc. v. Seven Grand Corp., 340
Mass. 124, 129, 163 N.E.2d 4, 7 (1959). Another theory pursued as a tenants’ remedy was illegality of
contract. See note 5 supra.
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provisions, however, generally did not affect the rental obligations of either
party. The possessory and contractual remedies were separated, both by the
pre-Field Code pleading systems and by the substantive notion that rental
obligations were legally independent of other contractual provisions. The law
largely, although not completely,16 treated the lease as two separate docu
ments—a conveyance of land for a price and a contract defining additional
and distinct obligations of the respective owners of the lease term and the
reversionary interest.
This landlord-tenant law was dramatically altered by Javins v. First
National Realty Corp.,11 the most lucidly written and frequently cited of the
many opinions that have impled a warranty of habitability into urban
residential leases. First, the court in Javins reaffirmed the once dominant
notion that leases are basically contracts.18 Second, the court found inapplica
ble to residential leases the most pernicious of the old rules: that the tenant’s
obligation to pay rent is independent of any express or implied contractual
duty of the landlord to repair the leased premises.19 Third, an implied duty to
repair was imposed upon landlords of urban residences.20 Finally, the local
housing code was deemed to be the appropriate standard for defining the
scope of the implied duty to repair.21 The court then reversed a judgment for
possession entered against the tenants and remanded the case to landlord
tenant court for a new trial in which the implied warranty defense could be
raised.22
The Javins court listed several familiar reasons for implying a warranty of
habitability into leases covered by the housing code, including lack of tenant
bargaining power,23 the reliance of tenants on the landlord’s greater ability to
inspect and repair the premises,24 and growth of consumer protection in many
areas of commerce.25 Despite its heart lifting prose, however, the Javins
opinion has been read in a remarkably narrow manner. District of Columbia
and New Jersey cases provide excellent examples of the national trends.
A. DISTRICT OF COLUMBIA

The Javins decision dealt explicitly only with urban housing.26 District of
Columbia courts have refused to apply the Javins rationale in commercial
lease cases. In Interstate Restaurants, Inc. v. Halsa Corp.,21 the lessee of a
16. Some equitable relief was available to tenants seeking delay of eviction pending resolution of various
disputes. See notes 85-92 infra and accompanying text. In addition, a finding of fraud could alter the
traditional inability of a tenant to offset contract damages against rent. See Dennison v. Grove, 52 N.J.L.
144, 147, 19 A. 186, 187 (1889).
17. 428 F.2d 1071 (D.C. Cir.), cert, denied, 400 U.S. 925 (1970).
18. Id. at 1074-75; cf. note 10 supra and accompanying text (leases originally viewed more as contracts
than conveyances).
19. 428 F.2d at 1082.
20. Id. at 1077-81.
21. Id. at 1080-82.
22. Id. at 1082-83.
23. Id. at 1079.
24. Id. at 1078-79.
25. Id. at 1075-76.
26. Id. at 1073.
27. 309 A.2d 108 (D.C. 1973) (per curiam). Holdings on this point in other jurisdictions are scarce. The
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hotel restaurant was denied the right to raise heating, air-conditioning, draft,
and water leak problems in a possessory action brought by the lessor hotel.*28
The court indicated that it was inappropriate “to intrude into established
business practices in the hotel-restaurant commerce, as delineated in a
negotiated lease.”29
The court’s reasoning in Halsa is unsatisfactory. In some cases, commercial
lessees may have as little bargaining power as typical residential tenants. The
proprietor of a small store who is seeking a lease renewal may be in a
particularly poor negotiating position. If Javins was partially motivated by
concern for tenants who lacked bargaining power, why should business
lessees operating in a tight market automatically be excluded from the
benefits of that decision? Similarly, the belief expressed in Javins that
residential tenants rely on their landlords’ greater abilities to inspect and
repair applies with equal force to many commercial lessees. Although reliance
on a landlord’s expertise before agreeing to a long-term commercial ground
lease is rare, a tenant operating a small business may depend on the owner’s
goodwill and experience.30 There is no obvious policy reason for providing all
residential tenants an opportunity to delay eviction during litigation of a
housing code defense, while denying the same opportunity to all commercial
tenants.3132
33
The results in Brown v. Young22 and Winchester Management Corp. v.
Staten22 are even more disturbing than the result in Halsa. In Brown the
tenants had leased a restaurant from Alfred Greene and Robert Bennett. The
lease included a right of first refusal if the lessors offered the property for
sale.34 In June, 1974, Greene and Bennett sold the property to another party,
in alleged violation of the terms of the lease.35 The rental agency, however,
continued to accept rent from the tenants without mentioning that the
restaurant had a new owner.36 In July, 1975, the buyer gave the tenants notice
New Jersey case law, however, might lead to a different result than found in Halsa. Cf. Reste Realty Corp,
v. Cooper, 53 N.J. 444, 461, 251 A.2d 268, 276-77 (1969) (constructive eviction from commercial office
may be viewed as stemming from landlord’s breach of implied warranty against latent defects); 35 U. Pitt.
L. Rev. 901, 901 (1974) (examining New Jersey and District of Columbia cases to demonstrate differing
treatment of commercial and residential leases). New Jersey has also imposed good cause eviction
requirements on some commercial landlords. See Shell Oil Co. v. Marinello, 63 N.J. 402, 409, 307 A.2d
598, 603 (1973) (gas station lease and dealer agreement basically a franchise that cannot be terminated by
lessor without good cause), cert, denied, 415 U.S. 920 (1974). See also Kruvant v. Sunrise Mkt., Inc., 58
N.J. 452, 456, 279 A.2d 104, 106 (per curiam) (refusing to hold that Marini doctrine, which allows tenant
to make necessary repairs and deduct cost from future rents, is inapplicable to commercial leases),
modified, 59 N.J. 330, 333, 282 A.2d 746, 748 (1971) (landlord does not have enforceable judgment for
possession); Demirci v. Burns, 124 N.J. Super. 274, 276, 306 A.2d 468, 469 (Super. Ct. App. Div. 1973)
(per curiam) (at least some nonresidential tenants may raise equitable defenses such as failure to provide
services required by specific covenant in summary dispossess actions).
28. 309 A.2d at 109 & n.l.
29. Id. at 111.
30. It should be noted that the courts and legislatures have not limited implied warranties of goods to
retail customers. See U.C.C. §§ 2-314,2-315.
31. Only an opportunity to delay is provided because most courts require a defending tenant to deposit
rents pending the outcome of the dispossess action. A residential tenant’s failure to make whatever deposit
a court requires may terminate the eviction delay. See notes 95-110 infra and accompanying text.
32. 364 A.2d 1171 (D.C. 1976).
33. 361 A.2d 187 (D.C. 1976).
34. 364 A.2d at 1172.
35. Id.
36. Id. at 1171.
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to quit the premises. When they refused to vacate, an action for possession
was commenced in landlord-tenant court.37 The tenants’ attempt to raise the
terms of the lease granting a right of first refusal as a defense failed. The court
was unwilling to permit the breach of a lease provision that was unrelated to
the parties’ duties under the housing code to be raised in a suit for possession
based upon a notice to quit.38
The Brown decision indicates that neither breach of implied warranty
defenses nor breach of express contract defenses will be available to commer
cial lessees in landlord-tenant court. By explicitly rejecting the applicability of
Javins to actions for possession based upon notices to quit, the Brown court
implicitly rejected the Javins holdings that leases are contracts and that
possessory and contractual obligations are dependent.39 Although the tenants
in Brown were forced to pursue their breach of contract case without
possession of the rental property, the court did not analyze why it was
appropriate to deny them possession pending resolution of the contract
dispute.
In Winchester Management Corp. v. Staten;40 residential tenants who were
sued in possession actions for nonpayment of rent claimed that their landlord
had failed to provide hot water and air-conditioning. The District of
Columbia housing codes required the provision of hot water,41 but did not
explicitly require air conditioning. The lease, however, specifically required
the lessor to provide air-conditioning.42 The court permitted the tenants to
raise only the lack of hot water as a defense to the landlord’s action.43 Despite
Javins, the tenants’ obligation to pay rent was in effect held to be independent
of the landlord’s express agreement to provide air-conditioning.44
Read together, Halsa, Winchester, and Brown significantly narrow the
impact of Javins. Of the four-part Javins holding only the two parts implying
into residential leases a warranty of habitability—as defined by the housing
code—have been left intact. The notion that leases are contracts with
37. Id. at 1172. The tenants also filed an action in a court of general jurisdiction seeking various forms of
relief, including a preliminary injunction. The injunction was denied. Id. Although it is certainly possible
that this suit altered the prospects of the landlord-tenant case, the appellate court specifically noted that
equitable defenses such as Brown’s were nevertheless properly considered only by a court of general
jurisdiction, not by the landlord-tenant court in a summary action for possession. Id. at 1173. In a
remarkable footnote, the court indicated that the tenants could delay eviction if they claimed legal title, but
not if they claimed equitable title. Id. at 1173 n.3. Why this should be an important distinction was not
discussed. Both Bentham and Field, as leading nineteenth century reformers of law courts, would turn over
in their graves. See notes 92-93 infra and accompanying text.
38. 364 A.2d at 1172.
39. Id. at 1173.
40. 361 A.2d 187 (D.C. 1976).
41. Id. at 189-90.
42. The trial court in Winchester found that the landlords’ advertisements for tenants contained
promises of air-conditioning and that these promises were part of the leasehold agreement. That part of the
trial court’s decision was not disturbed on appeal. Winchester Management Corp. v. Staten, No. L 6521573, slip. op. at 4 (D.C. Super. Ct., Landlord-Tenant Branch, Dec. 6, 1973).
43. 361 A.2d at 187, 189-90, 191.
44. Id. at 190-91. Express contract defense cases do not exist in great number. One interesting contrast
to Winchester is Bullen v. Fellner, 86 Wis. 2d 116, 271 N.W.2d 673 (1978). In Bullen the tenants
successfully argued that the landlord’s breach of a contract to repair housing code violations prevented
their eviction. Id. at 121, 271 N.W.2d at 675. But cf. University Community Properties, Inc. v. Norton, 246
N.W.2d 858 (Minn. 1976) (breach of collective bargaining contract obtained by tenants’ union not
available defensively in a possession action to those not directly affected by the breach).
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mutually dependent covenants has been discarded. The possibility of implying
warranties on matters not included in the housing codes has also been
eliminated. In practical terms, a summary action for possession of residential
rental property can now be defended in the District of Columbia only on the
grounds that the housing code has been violated, that the service of process or
notice to quit was deficient, or that the action for possession was in retaliation
for tenant efforts to enforce rights under housing codes.45 In traditional legal
terms, the possessory and contractual aspects of leaseholds are still separate in
all cases except those involving residential tenants living in dwellings with
housing code violations.46 Javins has turned out to be a narrow break with old
legal theory.
The impact of the Javins decision has been limited in the District of
Columbia for two reasons. First, the District of Columbia Court Reform and
Criminal Procedure Act of 1970 shifted most local disputes from the federal
district and circuit courts to the more conservative local District of Columbia
courts.47 The second and far more important reason, however, is that the rules
of procedure governing the landlord-tenant court provide that defenses may
be raised in possession actions only if the defenses involve a request for
“equitable relief related to the premises.”48 Halsa and Winchester were
decided under this rule.49 The language of the rule is ambiguous. Results
contrary to those in Halsa and Winchester are possible, but not inevitable. The
language “related to the premises” could be construed to refer only to those
defenses closely connected with the expectations of an average tenant.
Implied warranties in a commercial setting, options to renew, and express
agreements to provide air-conditioning in a residence are arguably separate
and distinct from the basic rental agreement. In addition, enforcement of
express contracts historically has been left to courts of law, not equity. Thus,
although the language of the Javins opinion appeared to relegate the
45. See Robinson v. Diamond Hous. Corp., 463 F.2d 853, 857, 866 (D.C. Cir. 1972) (although landlord
withdraws unit from housing market, tenant may assert defense of landlord’s retaliatory motive when
served with notice to quit); Edwards v. Habib, 397 F.2d 687, 699 (D.C. Cir. 1968) (landlord may not evict
in retaliation for tenant’s report of housing code violations to authorities), cert, denied. 393 U.S. 1016
(1969).
46. This was explicitly stated in Winchester. See Winchester Management Corp. v. Staten, 361 A.2d at
190.
47. See Pub. L. No. 91-358, §§ 11-721-22, 11-921-23, 84 Stat. 473 (1970).
48. The rule provides as follows:
In actions in this branch for recovery of possession of property in which the basis of recovery
is nonpayment of rent or in which there is joined a claim for recovery of rent in arrears, the
defendant may assert an equitable defense of recoupment or set-off or a counterclaim for a
money judgment based on the payment of rent or on expenditures claimed as credits against
rent or for equitable relief related to the premises. No other counterclaim, whether based on
personal injury or otherwise, may be filed in this branch. This exclusion shall be without
prejudice to the prosecution of such claims in other branches of the court.

D.C. Super. Ct. R., Landlord Tenant Branch 5(b).
49. Rule 5(b) explicitly applies only to nonpayment cases. Brown v. Young involved a holdover tenant.
See Brown v. Young, 364 A.2d 1171, 1172 (D.C. 1976). The facts of the Brown case left the court free to
develop a sensible procedural solution to the situation. Instead the court decided the case as if rule 5(b) and
contemporary common law embodied the same basic principles. Although the court in Halsa did not
specifically mention rule 5(b) in its decision, the case clearly was governed by the rule because it was a
nonpayment action.
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distinction between contract and property to the ash heap, the procedural
rules have, in effect, reinvigorated pre-Javins principles.50
Comparing possession actions with suits for rent highlights the procedural
problems of current landlord-tenant law. Although an express agreement to
provide air-conditioning in a residence may not be “related to the premises”
for purposes of defending a possession action, counterclaims for breach of
such a contract may be freely raised in an action for rent brought in a court of
general jurisdiction.51 A tenant, although subject to speedy eviction through a
summary dispossess action, may still pursue an affirmative suit in contract in
the regular court. The difference between possession and rent cases raising the
same substantive issues can only be explained by the special procedural needs
of possession cases, not by the historic tension between contract and property
law.
The District of Columbia cases have protected the summary nature of
possession actions by drawing artificial boundaries around Javins. Without
saying so, the courts have effectively limited Javins to enforcement of housing
codes. Although landlord-tenant court may be a viable forum for code
enforcement,52 there are several reasons for concluding that possession courts
should not be limited to applying only that aspect of the Javins decision. First,
the implied warranty opinions usually do not dwell exclusively on the
implication of a private remedy from statutory enactments. To the contrary,
the post-Javins cases have used housing codes as one possible source for
defining a judicially created common law remedy. Some cases have gone well
beyond the codes in defining the warranty.53 Second, the early implied
warranty opinions focused on the artificiality of separating the obligation to
pay rent from other contractual obligations. The amount of rent may, in
many cases, reflect the value of services or facilities that are much more
luxurious than housing codes require. Although there may be many valid
reasons for implying a warranty for the benefit of the poor, those reasons do
not compel the conclusion that a contract, whether implied or express, should
be unenforceable in possession court. Implication of contracts and availability
of a delay in loss of possession pending litigation of a lease dispute are
completely different issues; judicial linkage of the two is untenable. Third,
multiple litigation may often be a waste of time and effort. In fact, efficiency
50. There is pre-1970 case law that appears to permit any equitable defense to be raised in a possession
action for nonpayment of rent “in order to avoid circuity of action.” George Y. Worthington & Son
Management Corp. v. Levy, 204 A.2d 334, 335, 336 (D.C. 1964) (trial court had jurisdiction to determine
fair monthly rent and whether defendant was in default when defendant raised these claims as defenses to
landlord's action for possession).
51. See D.C. R. Civ. P. 13. The District of Columbia court rule governing counterclaims is very similar
to its federal counterpart. See Fed. R. Civ. P. 13.
52. It is certainly not the intent of this author to enter into the debate on the utility of housing codes.
Others have dealt extensively with this problem. See Ackerman, Regulating Slum Housing Markets on
Behalf of the Poor: Of Housing Codes, Housing Subsidies and Income Redistribution Polity, 80 Yal e L.J.
1093 (1971); Komesar, Return to Slumville: A Critique of the Ackerman Analysis of Housing Code
Enforcement and the Poor, 80 Yale L.J. 1093 (1971); Ackerman, More on Slum Housing and
Redistribution Policy: A Reply to Professor Komesar, 83 Yale L.J. 1194 (1973); Markovits, The Distributive
Impact, Allocative Efficiency, and Overall Desirabilitiy of Ideal Housing Codes: Some Theoretical
Clarifications, 89 Harv. L. Rev. 1815 (1976). Nor is it my intention to add to the debate on the impact of
the Javins defense on housing quality. See note 95 infra (citing authorities).
53. See Timber Ridge Tounhouse v. Dietz, 133 N.J. Super. 577, 583, 338 A.2d 21, 24 (Super. Ct. Law
Div. 1975) (mud and water from retaining wall construction rendered patio unusable).
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issues are likely to be more prominient when middle-class tenants are sued for
possession. Such tenants are more likely to know their legal rights and have
legal counsel. To place such tenants on a judicial treadmill, in effect because
they have money, makes little sense. The New Jersey cases are particularly
good vehicles for displaying these points.
B. NEW JERSEY

The New Jersey cases create a set of procedural issues similar to those
raised in the District of Columbia. The string of well known reform
decisions—Reste Realty Corp. v. Cooper,54 Marini v. Ireland,55 and Academy
Spires, Inc. v. Brown56—accomplished in New Jersey what Javins accom
plished in the District of Columbia. The Reste-Marini-Academy Spires path,
however, has been rocky at best. The New Jersey summary dispossess statutes
provide that only “jurisdiction” issues may be appealed in possession cases57
and that jurisdiction lies in landlord-tenant courts for actions brought after a
“default in the payment of rent.”58 In Marini, the New Jersey Supreme Court
construed the term “default” to include money due, unpaid, and owing, not
just due and unpaid.59 It further defined “jurisdiction” for appellate purposes
to include defensive allegations of breach of an implied warranty of habitabili
ty and found that all rent was due and owing only if the premises were
habitable and fit for living.60 Although these results are laudable, this
statutory construction is defensible only if the modern needs of tenants justify
ignoring the original purposes of the summary dispossess statutes.61
Subsequent opinions have revealed significant difficulties with the ResteMarini-Academy Spires line of cases. Despite an attempt by the New Jersey
Supreme Court to define explicitly the scope of the implied warranty,62 judges
54. 53 N.J. 444, 461, 251 A.2d 268, 276-77 (1969) (tenant’s right to vacate may stem from breach of
covenant of quiet enjoyment, material failure of consideration or breach of implied warranty against latent
defects).
55. 56 N.J. 130, 140, 144, 146, 265 A.2d 526, 531, 534, 535 (1970). Marini stands for three propositions:
A tenant may raise equitable as well as legal defenses asserting payment or absolution from payment in
whole or in part; there is an implied covenant of habitability in residential leases; and a tenant may make
vital repairs and deduct the cost from future rents if the landlord fails to make repairs.
56. Ill N.J. Super. 477, 484, 268 A.2d 556, 560 (Essex County Ct. 1970) (apartment building tenant
may receive abatement of rent due to landlord’s breach of implied warranty of habitability without moving
out of or repairing premises); see Berzito v. Gambino, 63 N.J. 460, 469, 308 A.2d 17, 21 (1973) (covenant
to pay rent and covenant to maintain premises in habitable condition are mutually dependent).
57. N.J. Stat. Ann. § 2A:18-59 (West 1952).
58. N.J. Stat. Ann. § 2A:18-53(b) (West Supp. 1978-79).
59. See Marini v. Ireland, 56 N.J. 130, 139, 265 A.2d 526, 531 (1970).
60. Id. at 140, 144, 265 A.2d at 531, 533.
61. See notes 79-84 infra and accompanying text (discussing purpose of summary dispossess statutes)
62. See Berzito v. Gambino, 63 N.J. 460, 308 A.2d 17 (1973). In Berzito, the New Jersey Supreme Court,
relying on an Iowa case, found the following considerations pertinent in determining if a breach of the
implied warranty of habitability existed:
1. Has there been a violation of any applicable housing code or building or sanitary
regulations?
2. Is the nature of the deficiency or defect such as to affect a vital facility?
3. What is its potential or actual effect upon safety and sanitation?
4. For what length of time has it persisted?
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are still struggling with the propriety of using possession courts as a forum for
litigating all issues surrounding a landlord-tenant relationship. This difficulty
does not arise simply because some tenant defenses are on the border of
warranty law. Express contract claims also have been difficult for the New
Jersey courts to resolve.
In Timber Ridge Town House v. Dietz,*63 for example, tenants in a
townhouse withheld rent because the promised community swimming pool
and playground had not been completed, and their patio and courtyard were
surrounded by mud running off from construction work on a nearby retaining
wall.64 The court held that the mud surrounding the house was a serious
defect and that the tenants were “deprived of a substantial attribute” of the
rented premises, justifying use of the implied warranty defense in a possession
case.65 Despite finding an express contract to provide the swimming pool and
playground, however, the court declined to award a rent abatement for
deprivation of the use of the pool and playground in the possession action.66
The tenants were forced to seek a contractual remedy in the regular courts.67
Why relief for breach of an implied contract should be available, while relief
for breach of an express contract should not, was never carefully discussed.
From a purely contractual perspective, the difference is obtuse. It may, in
fact, be more important to permit defenses based on actual rather than
constructive agreements. If, as in Dietz, the tenants have agreed to high rental
fees,68 why should they not be entitled to all the possessory rights for which
they have paid? To the extent that the implied warranty theory connotes a
general coalescence of contract and property theory in landlord-tenant law, it
is anomalous to maintain separate forums for express contract and possession
cases.
Two plausible explanations for the Timber Ridge outcome appear in the
opinion. First, it is arguable that swimming pools and playgrounds are
factually distinguishable from mud, even if express and implied contract
defenses are, as a procedural matter, similarly treated. The swimming pool
and playground were physically distant from the residence, not mentioned in
the housing codes, and unrelated to habitability. The contract to provide these
facilities was arguably separate from the leasehold arrangements. The mud,
on the other hand, surrounded the tenants’ house, made ingress and egress
difficult, destroyed the use of the patio, and severely affected only this
5.
6.
7.
8.

What is the age of the structure?
What is the amount of the rent?
Can the tenant be said to have waived the defect or be estopped from complaining?
Was the tenant in any way responsible for the defective condition?

Id. at 470, 308 A.2d at 22 (citing Mease v. Fox, 200 N.W.2d 791, 796-97 (Iowa 1973)). As the text
demonstrates, this list is not very helpful. For another “fringe” implied warranty case in which tenants
claimed noise from a neighbor’s apartment created habitability problems, see Millbridge Apartments v.
Linden, 151 N.J. Super. 168, 376 A.2d 611 (Camden County Ct. 1971). The court agreed that repeated
loud noise that could be stopped by the landlord could be a defense to a dispossess action, but found that
the defendants in this action were not entitled to an abatement. Id. at 173, 376 A.2d at 614.
63. 133 N.J. Super. 577, 338 A.2d 21 (Super. Ct. Law Div. 1975).
64. Id. at 579, 338 A.2d at 22.
65. Id. at 580-81, 338 A.2d at 22-23.
66. Id. at 585, 338 A.2d at 25.
67. Id. at 584-86, 338 A.2d at 25.
68. Id. at 583, 584, 338 A.2d at 24.
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particular residence.69 The court found that it caused “very special and
individualized harm . . . with respect to the exterior habitability of. . . [the
tenants’] premises.”70 Second, the court noted that “[w]here the living vitality
of the rented facility and its immediate environs is not specially affected by
the failure to perform, the court believes tenants’ remedy, individually or in
combination with other similarly aggrieved tenants, would be best handled in
a more conventional legal proceeding.”71 It deemed the possession action to
be an inappropriate forum for the resolution of disputes about express
promises to provide “social amenities.”72
The court’s explanations are unacceptable. If, as the court admitted, the
promise of a swimming pool and playground was a “substantial inducement
offered by the landlord to procure the rental agreement,”73 why should the
portion of the rent attributable to these facilities be “due and owing” under
the default provisions of the New Jersey summary dispossess statutes?74 If the
procedural statutes are to be rationally construed, a landlord’s breach of an
implied warranty of habitability may not be the only logical basis for
defending a possession action. In Dietz, the court in effect decided that the
tenants had taken the wrong procedural path; rather than raising as a defense
in the summary dispossess action the lessor’s failure to provide a playground
and swimming pool, the tenants should have filed a separate contract action
and then moved to transfer the landlord’s possession action from landlord
tenant court to a regular civil forum and to consolidate the possession and
contract actions.75 Because the Dietz case was successfully transferred,76 there
is little reason to believe that a consolidation motion, if made, would have
been denied. Only prejudice to the landlord would have justified a refusal to
69. Id. at 580, 338 A.2d at 22-23.
70. Id. at 585, 338 A.2d at 25.
71. Id.
72. Id.
73. Id. at 584, 338 A.2d at 25.
74. An interesting comparison to Timber Ridge is provided by University Court v. Mahasin, 400 A.2d
133 (N.J. Super. Ct. App. Div. 1979) (per curiam). In University Court the court affirmed a decision
holding that when the lease expressly provides for it, a landlord can demand as part of rent "due and
owing” a reasonable counsel fee for bringing a dispossess action. Id. at 134. If this result is correct, why
should a tenant be forbidden to claim that rent is not due and owing if the landlord breaches an express
contract to provide a service?
75. See N.J. Stat. Ann. § 2A: 18-60 (West 1952) (New Jersey transfer statute). For other interesting
transfer cases, see Shell Oil Co. v. Marinello, 63 N.J. 402, 405, 307 A.2d 598, 600 (1973) (landlord’s
dispossess action consolidated with tenant’s suit for injunction and reformation of franchise agreement and
transferred to superior court), cert, denied, 415 U.S. 920 (1974); Morrocco v. Felton, 112 N.J. Super. 226,
233, 270 A.2d 739, 742 (Super. Ct. Law Div. 1970) (when court must determine legal rights of parties in
important, undefined area of law, removal from county district court to superior court warranted);
Academy Spires, Inc. v. Jones, 108 N.J. Super. 395, 403, 404, 261 A.2d 413, 417 (Super. Ct. Law Div.
1970) (because county district court had jurisdiction to consider lack of habitability in summary action for
possession and transfer sought to avoid rule forbidding joinder, counterclaim, or third-party complaint in
such a summary action, transfer to superior court not merited). Academy Spires v. Jones involved the same
dispute considered in Academy Spires v. Brown. See Academy Spires v. Brown, 111 N.J. Super. 477, 480,
268 A.2d 556, 558 (Essex County Ct. 1970) (landlord failed to provide lighting for parking lot in violation
of local housing ordinance, and failed to provide essential service, rendering apartment uninhabitable). The
court in Jones declined transfer on the ground that landlord-tenant court could consider the equitable
defenses being raised. But see Morrocco v. Felton, 112 N.J. Super, at 233, 270 A.2d at 742-43 (Jones must
be reexamined in light of Marini v. Ireland).
16. See Timber Ridge Town House v. Dietz, 133 N.J. Super, at 578-79, 338 A.2d at 22.
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consolidate. Furthermore, because the defense stemming from the run-off of
mud was already available to the Dietzs in the transferee court, good reasons
existed to try all issues at the same time. The swimming pool defense involved
many similar facts, required the production of no additional witnesses, and
would have added little time to the trial. The procedural inefficiencies caused
by the court’s decision, together with the anomalous independence of the
express contractual provisions of a lease from the obligation to pay rent,
strongly indicate the need for substantial procedural changes in the New
Jersey summary dispossess statutes.

II. The Dispossess Forum and Preliminary Injunction Law
A. THE ROLE OF SUMMARY DISPOSSESS STATUTES

It is ironic that modern landlord-tenant literature continues to focus on the
contract-property tension in the law of leases. As Professor Siegel points out,
the “réintroduction” of contract principles into lease analysis may be causing
nothing more than the demise of contract principles introduced into landlord
tenant law in the last century.77 But the irony runs deeper; concentration on
contract or property law misses the primary problem. In most jurisdictions,
neither the post-Civil War revolution in civil procedure under the Field Codes
nor the post-depression reforms under state analogs to the Federal Rules of
Civil Procedure significantly altered the operation of summary eviction
courts. As the District of Columbia and New Jersey cases demonstrate, courts
have been forced to run an obstacle course created by local summary eviction
laws when attempting to deal sensibly with landlord-tenant cases.78
Summary dispossess statutes were passed to provide landlords with a
speedy method by which to recover the possession of property.79 Self-help
reentry, distress, and ejectment were thought to provide inadequate relief for
early nineteenth century landlords who sought possession from nonpaying or
holdover tenants. Although landlords were free to evict tenants through self
77. See Siegel, supra note 6, at 650.
78. See notes 26-76 supra and accompanying text. Illinois provides another perfect example of this
problem. In that state, only defenses “germane to the distinctive purpose” of the summary dispossess statue
may be raised. See III. Ann. Stat. ch. 57, § 5 (Smith-Hurd 1972). The Illinois state courts have
developed some interesting constructions of this phrase. See Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 358,
280 N.E.2d 208, 213 (1972) (whether rent is due is not only germane, but decisive when asserted right to
possession based on nonpayment of rent); Rosewood Corp. v. Fisher, 46 Ill. 2d 249, 256, 257, 263 N.E.2d
833, 838 (1970) (defenses based on validity of contracts for sale of land germane to distinctive purpose of
forcible entry and detainer actions; equitable defenses may be pleaded), appeal dismissed, 401 U.S. 928
(1971). A lower Illinois court has found that an express covenant defense was germane to the purpose of
the summary dispossess statute. See South Austin Realty Ass’n v. Sombright, 47 Ill. App. 3d 89, 94, 361
N.E.2d 795, 798 (1977). The state supreme court, however, has not yet decided this issue.
79. Source material on summary dispossess statutes and related matters may be found in 2 R. Powell,
supra note 10, 250, at 372.126-. 128; J. Taylor, supra note 7, at 418-54 (remedy of distress for rent), 51552 (remedies of ejectment and summary proceedings); and 2 H. Tiffany, supra note 13, §§ 272-89, at
1716-1817. Cf. McGann v. La Brecque Co., 91 N.J. Eq. 307, 308-11, 109 A. 501, 501-02 (1920) (history of
adoption of New Jersey summary dispossess statute). See generally Comment, Defects in the Current
Forcible Entry and Detainer Laws of the United States and England, 25 U.C.L.A. L. Rev. 1067 (1978)
(discussing history and drawbacks of present forcible entry and detainer laws).
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help action, use of force sometimes led to damage suits and restitution of the
premises to the evicted tenant.80 There was thus some financial and physical
risk associated with the use of the remedy.81 Although a simple lockout would
not violate the forcible entry and detainer statutes, more strenuous efforts
might do so. The remedy of distress, by which the landlord seized from the
rented premises the personal property of the tenant, provided some monetary
relief for nonpayment of rent, but did not terminate possession.82 Moreover,
because the remedy could produce property less valuable than the rent due or
fail to convince the tenant to pay rent on time, the landlord could be left with
a nonpaying tenant still in possession. Ejectment also provided little effective
relief because it was a slow, technical process. For example, common law
ejectment generally was available against a tenant who breached a rental
covenant only if the lease provided for a right of reentry.83 Without such a
reservation, which was rarely found in oral leases, the landlord was required
to wait until the conclusion of the term to obtain possession.
Summary dispossess statutes filled these gaps by guaranteeing a speedy
judicial resolution of possession disputes and by diminishing the need to rely
on self-help procedures for relief. Although the statutes often provided for a
separate cause of action for damages against a landlord who wrongfully
brought a dispossess action,84 the likelihood of a tenant obtaining such an
award was significantly reduced by the early involvement of the court in the
summary dispossess process.
Speedy resolution of possessory disputes is still often in the landlord’s best
interest. The recent introduction of the implied warranty and other defenses
into the traditional action for possession may delay significantly the final
resolution of a dispute. These developments have caused a significant conflict
between the landlord’s need for rental income and the tenant’s desire for a
forum to resolve disputes before loss of possession. To date, courts have had
difficulty defining situations in which a tenant should be able to delay eviction
by introducing new matter into the proceeding.
B. EQUITABLE INTERVENTION IN SUMMARY DISPOSSESS PROCEEDINGS

A partial answer to the difficulties present in contemporary landlord
tenant proceedings may lie in injunction cases decided in the late nineteenth
and early twentieth centuries. Although the purpose of the summary
dispossess statutes was to provide a speedy possession remedy to lessors, a
number of equity courts intervened in dispossess actions to provide tenants
80. See N.J. Stat. Ann. 2A:39-1 (West Supp. 1979) (prohibiting entry into residences unless made
pursuant to legal process); id. § 2A:39-8 (West Supp. 1979) (plaintiff recovering judgment under forcible
entry and detainer chapter entitled to damages and possession of the real property); 23 LeWine, New
Jersey Practice § 2481, at 230 (1962)(review of statutes giving remedy against person entering and
detaining real estate by force).
81. See Thiel v. Bull’s Ferry Land Co., 58 N.J.L. 212, 215, 33 A. 281, 282 (1895) (person in peaceable
occupation of realty may not be forcibly evicted even if lease by which occupier held land was terminated).
82. See N.J. Stat. Ann. § 2A:33-1 (West Supp. 1979) (authorizing reasonable distraint except in cases
involving residential tenants). The statute authorizing distress for rents by landlords was found
unconstitutional by an intermediate New Jersey court in Van Ness Indus, v. Claremont Painting &
Decorating Co., 129 N.J. Super. 507, 515, 324 A.2d 102, 106 (Super. Ct. Ch. Div. 1974).
83. See J. Taylor, supra note 7, at 517.
84. See N.J. Stat. Ann. § 2A:18-59 (West 1952 & Supp. 1978-79).
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with a forum for various equitable claims. Some jurisdictions permitted a
party in possession claiming title to the property to shift his dispute to courts
of equity without losing possession prior to judgment.85 In many states, title
disputes actually became a statutory exception to the jurisdiction of summary
dispossess courts. In addition, some courts of equity asserted the right to
delay the landlord’s recovery of possession when tenants claimed fraud,86
breach of lease renewal clauses,87 inequitable forfeitures,88 or estoppel.89
85. Generally, having once recognized their landlord’s title by agreeing to the lease, tenants were
estopped from pleading in any action at law or equity that they had title superior to that of their landlord.
See W. Kerr, A Treatise on the Law and Practice of Injunctions in Equity *24; J. Taylor,
supra note 7, at 521-22; 2 H. Tiffany, supra note 13, § 277, at 1778. A tenant could plead his landlord’s
title after possession had begun, however, by alleging that the petitioner in the action was not, in fact, the
landlord. See 2 H. Tiffany, supra note 13, § 277, at 1779. In addition, by the early twentieth century
many jurisdictions had adopted statutes either transferring title dispute litigation to courts of general
jurisdiction or limiting summary dispossess courts to disputes between landlords and tenants. See D.C.
Code Encycl. § 45-914 (West 1968); N.J. Stat. Ann. § 2A:18-52 (West Supp. 1978-79). Some case law
also developed in support of the notion that summary dispossess or ejectment actions could be delayed by
possessor’s claims of equitable title. See Boole v. Johnson, 11 Del. Ch. 364, 366, 102 A. 782, 783 (1917)
(equity will interfere in ejectment suit when equitable title is set up as a defense against holder of legal title);
Porter v. Meigs, 74 So. 2d 82, 85 (Fla. 1954) (determination of which party has paramount title and right of
possession can be fairly determined in ejectment action); Crawford v. Smith, 151 Ga. 18, 20, 105 S.E. 477,
478 (1921) (defendant in ejectment action may obtain equitable relief when title to land transferred by
plaintiff to his wife in colorable transaction); Lott v. Lott, 146 Mich. 580, 583, 109 N.W. 1126, 1127 (1906)
(in absence of homestead interest, defendant in ejectment suit had legal title to land and must prevail in
ejectment action); Mathis v. Campbell, 117 S.W.2d 764, 767 (Tenn. App. 1938) (chancery court had
jurisdiction under ejectment bill to inquire into and settle title); cf. Heller v. Jentzsch, 303 Mo. 440, 440,
260 S.W. 979, 979 (1924) (unlawful detainer action consolidated with suit seeking specific performance of
contract to convey land and injunction against prosecution of unlawful detainer action).
86. See 2 H. Tiffany, supra note 13, § 288, at 1814-15 & n.586 and sources cited therein.
87. See Winestine v. Rose Cloak & Suit Co., 93 Conn. 633, 638-39, 107 A. 500, 501-02 (1919) (summary
process may be enjoined when landlord has attempted to prevent tenant from exercising right of renewal
and tenant has expended large sums believing landlord would not prevent renewal); Shaw Bros. Oil Co. v.
Parrish, 99 So. 2d 610, 613 (Fla. 1958) (injunction against eviction proceedings proper when lessee relied
on renewal covenant and could not be adequately compensated except by renewal of the lease); Hobbs v.
Chamberlain, 55 Fla. 661, 661, 664, 45 So. 988, 989, 990 (1908) (reversing on procedural grounds
dissolution of injunction restraining summary proceedings against tenants who had expended large
amounts of money in reliance on renewal right provided for in lease); cf. Sambataro v. Caffo, 20 F.2d 276,
277 (D.C. Cir. 1927) (equity court may grant specific performance requiring lessor to execute lease renewal
and need not defer action until lessor has brought ejectment action); City Garage & Sales Co. v. Ballenger,
214 Ala. 516, 518, 108 So. 257, 259 (1926) (lessee entitled to specific performance of renewal agreement
and incident to this is entitled to enjoin lessor’s unlawful detainer suit); Blount v. Connolly, 110 Mo. App.
603, 608, 85 S.W. 605, 606 (1905) (bill of equity to compel landlords to perform renewal covenant and
enjoin prosecution of unlawful detainer suit properly brought). See also Goldberg’s Corp. v. Goldberg
Realty & Inv. Co., 134 N.J. Eq. 415, 422, 426, 36 A.2d 122, 126, 128 (1944) (renewal right does not vest
until lessee complies with lease conditions; here lessee rejected option; preliminary injunction modified to
allow landlords to institute action for possession). There are also cases holding that because the agreement
to renew the lease could be raised as a defense in the possession action, the tenants had no standing to bring
an equitable action. See Donart v. Stewart, 61 Or. 396, 398, 122 P. 763, 764 (1912) (forcible entry and
detainer action); Bard v. Jones, 96 Ill. App. 370, 373 (1901) (forcible detainer action).
88. Bartelstein v. Goodman, 340 Ill. App. 51, 57, 90 N.E.2d 796, 799 (1950) (plaintiff could invoke
jurisdiction of court of equity, rather than assert equitable defense in forcible detainer action, to prevent
forfeiture of lease); see Westfield Airport, Inc. v. Middlesex-Union Airport Co., 140 N.J. Eq. 263, 269, 54
A.2d 204, 208 (1947) (injunction to restrain prosecution of ejectment action will be granted when equitable
defense or right such as forfeiture is involved; because agreement here creating limitation of term of lease is
not an equitable defense or right, injunction denied), affd mem., 141 N.J. Eq. 365, 57 A.2d 383 (1948).
89. See First Lutheran Church v. Rooks Creek Evangelical Lutheran Church, 316 Ill. 196, 202, 147
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Although a tenant could not routinely delay a dispossess action by requesting
a preliminary injunction, the summary dispossess forum was not treated as a
completely insular institution. When a tenant met the requirements for
obtaining a preliminary injunction against the landlord’s eviction efforts,
courts would occasionally act to ameliorate the harshness of the speedy
eviction process.*
90 Even today, courts may use their equitable powers to
prohibit the landlord’s use of the summary dispossess remedy.91
The view that the nineteenth century tenant was unable to delay eviction
because of the denial of most defenses in summary dispossess cases must
therefore be colored by the willingness of some equity courts to intervene. The
recent introduction of habitability defenses into landlord-tenant court serves a
function similar to that performed by the old equity law. Nonetheless,
equitable defenses other than the narrow claims permitted by cases such as
Javins are rejected without much thought,92 and tenants’ requests for damages
or injunctive relief are often relegated to other forums. The resulting paper
chase may be a lawyer’s delight, but it is hardly an efficient method of
resolving possession disputes. The artificial procedural boundaries of present
law should be abolished, and replaced with a general rule permitting tenants
to delay eviction when they are eligible for the equivalent of preliminary
injunctive relief.
In essence, this reform would demand no greater change in landlord-tenant
court procedure than was effected in the nineteenth century courts of law
through the efforts of such reformers as Bentham and Field.93 Although the
merger of law and equity ended most occasions for the issuance of injunctions
against proceedings at law, landlord-tenant actions still present forum
conflicts. The logical response to this procedural conflict is to remove the
artificial limitations on the types of issues that possession courts may hear.94
N.E. 53, 56 (1925) (plaintiffin ejectment suit estopped from any claim to recover premises; ejectment suit
should be enjoined until rights of plaintiff in equitable action determined); Westfield Airport, Inc. v.
Middlesex-Union Airport Co., Inc., 140 N.J. Eq. 263, 269, 54 A.2d 204, 208 (1947) (only when equitable
right or defense such as estoppel is involved and there is no adequate remedy at law will court of equity
restrain prosecution of ejectment action), affd mem., 141 N.J. Eq. 365, 57 A.2d 383 (1948).
90. The history of equitable intervention in New York state is nicely summarized in Horton v. Roy, 116
Misc. 707, 709-10, 190 N.Y.S. 454, 455-56 (Sup. Ct. 1921). The Horton court also noted the general
unwillingness of equity to act when the remedy at law was adequate. See id. at 710-11, 190 N.Y.S. at 45657; accord, e.g., Alpert v. Peloquin, 96 Conn. 626, 630, 115 A. 81, 82 (1921); City of Grand Rapids v.
Central Land Co., 294 Mich. 103, 112, 292 N.W. 579, 583 (1940); Crest Drug Store, Inc. v. Levine, 142
N.J. Eq. 652, 656, 61 A.2d 190, 192 (1948).
91. See Shell Oil Co. v. Marinello, 63 N.J. 402, 307 A.2d 598, 600 (1973) (landlord’s summary
dispossess action consolidated with tenant’s chancery suit to enjoin landlord from terminating lease and
dealer agreement), cert, denied, 415 U.S. 920 (1974).
92. See notes 26-76 supra and accompanying text (discussing District of Columbia and New Jersey cases
limiting impact of early landlord-tenant reform decisions).
93. A summary of the English reforms may be found in 1 W. Holdsworth, A History of English
Law 402-17 (1914). The American analog is described in L. Friedman, A History of American Law
340-58(1973).
94. The creation of unified housing courts in some jurisdictions has resulted in some progress in the
reform of eviction procedures. Some of these new courts have virtually complete jurisdictional and
procedural authority in landlord-tenant disputes. See ABA Special Commission on Housing & Urban
Development Law, Urban Housing Courts & Landlord-Tenant Justice: National Models
and Experience (1977); Nebron & Ides, Landlord Tenant Court in Los Angeles: Restructuring the Justice
System, 11 Loy. L.A. L. Rev. 538 (1978); Comment, Housing Abandonment and the Courts: An Innovative
Approach to Housing Court Reform, 21 St. Louis L.J. 795 (1978). The growing trend to create housing
courts with complete jurisdictional and procedural powers confirms the validity of the thesis of this article.
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By treating these courts as courts of general jurisdiction, a tenant would not
need to file a separate case in another forum and then file motions to
preliminarily enjoin the landlord’s action and to consolidate it with his newly
filed case in the possession action. Instead, the tenant would simply file an
answer and move to preserve possession pending final determination of the
case. At the motion hearing the relation between possession and the tenant’s
defenses would be analyzed, and the need for speedy resolution would be
investigated.
C. THE LESSEE’S RIGHT TO RETAIN POSSESSION PENDING RESOLUTION OF
AN ACTION FOR POSSESSION

The habitability defenses now available in most landlord-tenant courts do
not always prevent eviction pending resolution of the litigation.95 Appellate
tribunals routinely have suggested that summary dispossess courts may
condition a delay of the eviction process on the deposit of rents into the
court.9697This suggestion has generally been made as if the notion of rent
deposits was an obvious consequence of Javins. Only the courts in the District
of Columbia have analyzed the problem with much care. Beginning with Bell
v. Tsintolas Realty Co.,91 the District of Columbia Circuit has taken the
unique position that landlords should not expect to obtain routinely the
benefits of protective orders, which is the local term for deposit decrees,
during the pendency of dispossess actions. The court in Tsintolas noted that
civil litigants rarely obtain judicial intervention designed to guarantee the
solvency of their opposition98 and that protective orders may indirectly
restrict the tenant’s right to proceed in forma pauperis.99 Despite the delays in
the summary process caused by tenants’ expanded rights,100 those considera
tions justified protective orders only when the landlord showed “obvious
need.”101
95. Tenants, of course, often fail to raise a defense for reasons that include tenants’ ignorance and their
lack of legal counsel. See Mosier & Soble, Modern Legislation, Metropolitan Court, Miniscule Results: A
Study of Detroit's Landlord-Tenant Court, 7 J.L. Ref. 8, 42-45, 62 (1973); Note, The Great Green Hope:
The Implied Warranty of Habitability in Practice, 28 Stan. L. Rev. 729, 739-40, 776 (1976). But see
Heskin, The Warranty of Habitability Debate: A California Case Study, 66 Cal. L. Rev. 37, 57 (1978)
(although tenants have little specific knowledge of the doctrine of implied warranty of habitability, most
realize they may withhold rent when landlord fails to maintain rental property). This article is concerned
with those situations in which a tenant does raise a defense.
96. See Javins v. First Nat’l Realty, 428 F.2d 1071, 1083 n.67 (D.C. Cir.), cert, denied, 400 U.S. 925
(1970); Green v. Superior Court, 10 Cal. 3d 616, 637, 517 P.2d 1168, 1182, 111 Cal. Rptr. 704, 718 (1974);
Fritz v. Warthen, 298 Minn. 54, 61, 213 N.W.2d 339, 343 (1973); Marini v. Ireland, 56 N.J. 130, 147, 265
A.2d 526, 535 (1970).
97. 430 F.2d 474 (D.C. Cir. 1970); see Blanks v. Fowler, 459 F.2d 1282, 1283 (D.C. Cir. 1971)
(upholding court order that tenant make monthly deposits into court pending trial); Cooks v. Fowler, 459
F.2d 1269, 1277 (D.C. Cir. 1971) (when landlord entitled to definite part of in-court fund and demonstrates
dire need for it, court may, in exercise of its equitable powers, disburse deposited fund pendente lite).
98. Bell v. Tsintolas Realty Co., 430 F.2d at 479.
99. Id. at 479-80,481.
100. Id. at 481-82.
101. Id. at 483-84. The court also held that a protective order may only require the tenant to pay future
rent into the court, not amounts alleged to be due prior to the filing of the law suit. Id. at 483. This result,
the court noted, was dictated by local law. Under District of Columbia law a landlord may not routinely
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Taking some liberty with the actual result, it is fair to say that the Tsintolas
opinion is in the mainstream of jurisprudence in which the litigants’ needs are
carefully balanced before a preliminary injunction is issued or a bond is
required as a condition to preliminary equitable relief.102 Tsintolas could be
both a possible solution to the problems caused landlords by delays in
summary dispossess proceedings and an indication that any attempt to move
possession actions into regular civil forums will raise a new series of questions
about the law of leases. If there is substance to my suggestion that a wide
variety of defenses and counterclaims should be routinely pleadable in
possession actions, future courts must focus on when eviction may be delayed
and what security must be posted to obtain the delay.
Title disputes103 provide a convenient arena in which to analyze my
conclusions that the substantive nature of the dispute before a possession
court should not govern the pleading process and that summary possession
court judges should decide at an early stage of the litigation the circumstances
under which a possessor may remain on the premises until judgment.104 In
many jurisdictions, a tenant alleging title to the leased premises may often
avoid immediate eviction by transforming the proceeding into the equivalent
of an action to quiet title. As previously mentioned, a number of early
twentieth century courts and legislatures concluded that summary disposses
sion of a tenant claiming title was inappropriate. It could be just as easily
argued, however, that the landlord who is claiming the reversionary interest is
entitled to access to the property on breach of the lease. Similarly, one could
contend either that a Tsintolas protective order is inappropriate when a tenant
claims there is no obligation to pay rent, or that a rent deposit is necessary to
secure the rights of the reversionary claimant.
These conflicting views may best be resolved by invoking the procedural
norm105 that the order in which the pleadings are filed should not determine
merge rent and possession actions. Id. Service of process rules are more stringent in rent cases than in pure
possession cases. Id. at 477. The court’s rationale is weak; if the court wants to avoid judicial bill collecting
in circumstances in which procedural obstacles preclude the merger of rent and possession cases, why does
it require rent deposits at all? Why should a landlord be forced to try a possession action involving a
habitability issue only to obtain possession later because the tenant is unable to pay even an abated rent? If
the rent has been withheld for a long period of time without the landlord taking any action, access to a
protective order arguably has been waived. If the rent is recently due, however, why not compel the tenant
to deposit some of it?
102. Cf. id. at 484-85 (discussing considerations trial court must weigh in determining if and to what
degree deposit will be required). The best recent article on preliminary injunctions is Leubsdorf, The
Standard For Preliminary Injunctions, 91 Harv. L. Rev. 525 (1978). For discussion of bonds see Dobbs,
Should Security be Required as a Pre-Condition to Provisional Injunctive Relief?, 52 N.C. L. Rev. 1091
(1974) and Note, Interlocutory Injunctions and the Injunction Bond, Ti Harv. L. Rev. 333 (1959).
103. See note 85 supra and accompanying text.
104. Security may also pose a problem if the tenant wishes to retain possession pending appeal. Bond
statutes requiring the posting on appeal of double the rent value of the premises have been held
unconstitutional. See Lindsey v. Normet, 405 U.S. 56, 79 (1972). More rational security systems, however,
may survive constitutional challenge. The appellate security system must also take into account the
outcome of the trial court process. If, for example, the tenant won an abatement below, the court should
require deposit of only the abated rent. This is the tenor of the District of Columbia cases. See Cooks v.
Fowler, 459 F.2d 1269, 1273-75 (D.C. Cir. 1971) (protective order that requires tenant to deposit more than
landlord could claim is unsupportable; deposit less than rent due desirable when tenant makes very strong
showing dwelling is in violation of housing regulation norms).
105. It is certainly true that the order in which pleadings are filed may have an impact on the outcome of

1402

The Georgetown Law Journal

[Vol. 67:1385

the substantive outcome of the case. Both parties, knowing of the potential
titie claim, could file actions to quiet title. Similarly, property relationships
during the pendency of a landlord-tenant proceeding should be the same
whether a landlord’s action for possession or a tenant’s suit for breach of
contract to provide an air-conditioner, for example, is filed first. This simple
observation is a natural consequence of the position that possession courts be
absorbed into contemporary civil forums. It is fair to suggest, however, that
today these two cases might be handled differently in many jurisdictions.
Although it is unlikely that the tenant suing first on the air-conditioning
contract would lose possession before judgment, a landlord winning the race
to the courthouse may well gain possession summarily.106
Resolution of the interim procedural battles requires use of rules other than
those applicable to the game of courthouse racing. Preliminary injunction law
provides a useful, if not compelling, analogy. Professor Leubsdorf suggests
that “[t]he danger of incorrect preliminary assessment is the key to the
analysis of interlocutory relief.”107 In particular, it is the “harm [from an
interim order] that final relief cannot redress”108 that is key. In the title cases
landlords want both title to their reversion and rent for the periods of
occupancy. If the possessors may continue their occupancy during the
proceedings without paying rent into the court, the landlords may lose their
interim rent and the value of its use as a result of the litigation even if they
eventually win their cases. The tenants, on the other hand, want title. If the
tenants lose possession during the litigation but later prevail on the title issue,
they will lose the market value of possession and incur moving or other
consequential costs. Both the landlords’ and the tenants’ potential costs can
be significantly minimized by allowing the tenants to stay in possession under
a protective order with the deposited money drawing interest. Another course
of action should be taken only if the likelihood of one side prevailing on the
merits is high.109
a case. For example, the party filing a complaint often has a great deal of discretion in picking a forum. The
substantive outcome of a case, however, should not turn on the pleading system. Much of civil procedure
law is devoted to protecting the party responding to a complaint from loss simply because of his status as a
defendant. Although there are certainly limits on the degree to which a defendant may expand the scope of
any particular litigation, there is general agreement that all matters arising out of the same set of facts
should be litigated in one place.
106. A landlord suing first for possession would have the advantage of the summary dispossess forum.
Speedy eviction is the norm unless the tenant can plead a Javins defense. A tenant suing in contract before
his landlord takes any legal action, however, can use two tactics to avoid loss of possession if the landlord
subsequently files an action in landlord-tenant court: First, the tenant can plead that the eviction action
was retaliatory and ask for a delay in the possession case; second, he or she can simply ask the court of
general jurisdiction trying the contract case to accept a rent deposit and request that the court merge the
possession action with the contract case. As a general proposition, rent deposits should be appropriate no
matter who sues first, because in either case a certain portion of rent will usually be in dispute.
107. Leubsdorf, supra note 102, at 541.
108. Id.
109. Most possession disputes involve only two parties, the lessor and the lessee. Occasionally, as in
Brown v. Young, which was discussed earlier in this Note, the possessory dispute involves three parties, the
original lessor, the lessee, and the purchaser of the reversionary interest. Cases such as Brown may not be
any more difficult to resolve than a Javins dispute. The purchaser and the party in possession will often be
the only vitally interested parties. Only if the purchase agreement terminates because of an inability to
remove the party in possession is the lessor interested in the interim outcome of the possession dispute. But
the mere fact that three parties may be involved in the interim battle does not negate my basic thesis. If

1979]

Landlord-Tenant Reform

1403

The interim outcome of title cases can be generalized. Requiring the tenant
to abide by a protective order while maintaining possession best minimizes the
risk of an erroneous interim judgment in most closely contested cases. It does
not necessarily follow from this conclusion, however, that the decision in Bell
v. Tsintolas Realty Co. was totally incorrect. Because serious housing code
violations are easy to prove, even as a preliminary matter, by reference to such
materials as inspection reports and photographs, the probability of a tenant
prevailing on the merits of a Javins defense may be so high that a protective
order requiring payment of the full contractual rent would significantly alter
the risks of loss associated with an erroneous interim decision. The appropri
ate result, therefore, is somewhere between the Tsintolas decision and current
procedure in most other jurisdictions. At least for cases in which the tenant
raises a Javins defense, the courts should not presume either that a protective
order is inappropriate or that the tenant should deposit the full contractual
rent with the court.110 Instead, to minimize the harm from an interim order
that a final order could not redress, the court must make an interim decision
on the probable amount of any rent abatement likely to result from the
proceeding.

Conclusion
The recent landlord tenant reform movement has left a remarkable legacy.
Landlord-tenant court is now a significantly different forum for many
contemporary tenants than it was for their nineteenth century counterparts.
The rapidity of these changes, however, has left behind a rigid and untenable
procedural structure incapable of properly applying the substantive reforms.
Courts and legislatures now preoccupied with condominium conversion
moratoria and rent controls should not permit the almost universal accept
ance of implied warranty theory to obscure the need for further action.
Without change in the procedural form of possession actions, the potential of
Javins and its progeny will remain unfulfilled.
anything, it strengthens it. The interim possessory arrangements in a three party dispute should not be
resolved by reference to the limitations on defenses imposed by rule 5(b) of the Landlord-Tenant Branch of
the District of Columbia Superior Court. The paper chase run by the tenants in Brown, see note 37 supra,
simply confirms the lack of logic in the present system. Rather, the courts should attempt to measure the
potential loss from an erroneous interim decision in determining who should gain possession pending
resolution of the dispute. The likelihood that the purchaser has made financial arrangements for buying the
property significantly complicates the judgment to be made. Nevertheless, attempting to minimize harm
makes much more sense than a knee-jerk reaction to eject the party in possession.
110. In Bell v. Tsintolas Realty Co. the court indicated that payment of the full contractual rent should
be the norm when the court imposes a protective order. 430 F.2d at 484. This decision is somewhat
anomalous in light of the court’s decision to make it difficult to obtain protective orders. See id. at 482. The
court, however, did give the tenant the right to obtain a reduction in the deposit if he made a “very strong
showing" that the dwelling was in violation of housing regulation norms. Id. at 484. Requiring such a
strong showing conflicts with the proper criteria for granting preliminary relief. Although the burden of
introducing evidence may properly be placed on the tenant, the ultimate inquiry should focus on the
balance between economic considerations and the likelihood of success on the merits. If the potential harm
to a landlord from an erroneous interim decision is nominal, then the tenant’s showing on the habitability
claim need not be strong in order to reduce the protective order below contract rent. Such a situation might
arise when the tenant has significant available assets, the landlord holds a substantial security deposit, or
timely collection of rent has been waived by the landlord.
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NOTE
Mathews v. Eldridge Reviewed: A Fair Test on

Balance
Courts have consistently grappled with the phrase that an individual may
not “be deprived of life, liberty, or property without due process of law.”1
Years of litigation, however, have not clarified the meaning of this murky
phrase, and courts and scholars continue to struggle with defining the proper
scope and purposes of the provision.
This struggle is particularly evident with respect to procedural due
process.2 The Supreme Court’s 1970 decision in Goldberg v. Kelly3 detonated
what Judge Friendly termed the procedural “due process explosion.”4
Goldberg expanded greatly both the interests to which procedural due process
applied and the requirements that it entailed.5 But although it changed
constitutional theory in this area overnight, the decision did not delineate the
extent of the change. The question of how and whether to contain procedural
due process requirements still confronted the courts. What sort of procedures
due process mandated in a given situation and the relevancy of whom the
contested procedures would benefit or burden took on a new meaning.
Underlying these explicit issues, the central inquiry concerning the function
of procedural due process remained. For a number of years courts had no
definitive answers to these questions; adjudication in the procedural due
process area was hazy at best, inconsistent at worst.67In its 1976 decision in
Mathews v. Eldridge,1 however, the Supreme Court set limits on the scope of
procedural due process by developing an explicit balancing test.8 Eldridge
emphasized that the purpose of procedural due process is to maximize the
utility of procedures.9
1. U.S. Const, amends. V, XIV, § 1.
2. Procedural due process concentrates on determining limits to judicial, executive, and administrative
enforcement of legislative dictates. Substantive due process, on the other hand, analyzes the content of
legislative action. L. Tribe, American Constitutional Law § 10-7, at 502 & n.4 (1978).
3. 397 U.S. 254 (1970).
4. Friendly, "Some Kind of Hearing," 123 U. Pa. L. Rev. 1267, 1268 (1975).
5. 397 U.S. at 264-71. In Goldberg the Court found unconstitutional a procedure that allowed welfare
recipients to make written submissions opposing termination of benefits, but denied them a hearing until
after the benefits were terminated. Id. at 268-69. Instead, due process required that recipients be given the
right to a pretermination hearing to present orally their arguments and evidence and to confront and crossexamine adverse witnesses. Id. at 264, 268.
This decision was significant in two respects. First, the Court recognized that receipt of welfare benefits
was not a privilege that could be taken from the recipient by the state at will; the Court indicated that
welfare entitlement could realistically be viewed as a constitutionally recognized property interest. Id. at
262-63 & n.8. Second, the Court noted that despite the administrative expenses, a pretermination
evidentiary hearing was required because premature termination could deprive an eligible recipient of "the
very means by which to live.” Id. at 264-66. In his dissent, Justice Black stated that "[t]he procedure
required today as a matter of constitutional law finds no precedent in our legal system.” Id. at 277.
6. See notes 20-25 infra and accompanying text.
7. 424 U.S. 319 (1976).
8. Id. at 335.
9. See id. at 348-49.
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This Note will examine the Eldridge case in the context of subsequent due
process decisions. First, the case itself and its balancing test will be reviewed.
Second, the commentators’ initial reaction to the test will be examined. Third,
procedural due process adjudication since the Eldridge decision will be
reviewed. Finally, the results reached in these later decisions will be
contrasted with the original criticisms of the Eldridge test. This Note
concludes that the Eldridge test is acceptable and that the heavy initial
criticism of the Eldridge decision has proven to be largely unwarranted.

Origin of the Eldridge Balancing Test
In Mathews v. Eldridge the Supreme Court set out the elements to be
balanced in determining whether a given procedure satisfies constitutional
due process requirements.10 As most present procedural due process adjudica
tion is based on this case,11 a thorough examination of the background of the
Eldridge decision is necessary to understand fully the criticism of that
decision and the subsequent cases.
Background of the Case.
George Eldridge, a recipient of social security
disability insurance benefits, received a notice that the government had made
a tentative determination that his disability had ceased and that his benefits
would therefore be terminated.12 He was given the opportunity to submit,
prior to any termination, written information showing that he was still
disabled, but he was not entitled to an evidentiary hearing until after the
benefits had ceased.13 Eldridge submitted the additional information, but the
government affirmed its initial determination and terminated the benefits.14
He then filed suit requesting that his benefits be reinstated and that the
termination procedures be declared unconstitutional because they did not
require that an evidentiary hearing be held before the termination.15 The
district court ruled for Eldridge,16 and the United States Court of Appeals for
the Fourth Circuit affirmed.17
10. Id. at 335.
11. See notes 62-131 infra and accompanying text. Procedural due process doctrine has not changed in
subsequent decisions of the Supreme Court. In two of last Term’s cases dealing with the procedures that
due process requires, the Court cited Eldridge in its analysis. See Califano v. Yamasaki, 99 S. Ct. 2545,
2555 (1979); Greenholtz v. Inmates of Neb. Penal & Correctional Complex, 99 S. Ct. 2100, 2106 (1979).
The Court, in contrast to past Terms, did not fully quote the three-part Eldridge test in any majority
opinion. For this reason, the dissent in Greenholtz contended that the majority fundamentally misapplied
Eldridge by focusing solely on the element dealing with the risk of erroneous deprivation and ignoring
those dealing with private and governmental interests. Id. at 2116-17 (Marshall, J., with Brennan &
Stevens, JJ., dissenting). In another procedural due process case announced four weeks later, the majority
opinion did balance governmental and private interests and seemed to follow Eldridge's analysis, although
Eldridge was never cited. See Barry v. Barchi, 99 S. Ct. 2642, 2649 (1979). Thus it appears that the
Eldridge balancing test remains valid.
12. Mathews v. Eldridge, 424 U.S. 319, 323-24(1976).
13. Id. at 337-38.
14. Id. at 324.
15. Id. at 324-25.
16. Eldridge v. Weinberger, 361 F. Supp. 520, 527-28 (W.D. Va. 1973) (prior hearing presumed to be
required before individual deprived of constitutionally protected interest; government failed to demon
strate that termination of disability payment constituted extraordinary situation not subject to this
requirement).
17. Eldridge v. Weinberger, 493 F.2d 1230, 1231 (4th Cir. 1976) (per curiam).
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The Supreme Court reversed,18 deciding that when a constitutionally
recognized liberty or property interest was at stake a balancing test should be
used to determine whether a challenged procedure met due process require
ments.19 The concept that due process requirements should be evaluated by a
balancing test was not new. Justice Frankfurter’s idea that due process should
be “flexible”20 later engendered the view that any examination of the
sufficiency of procedures must begin with a determination of the competing
private and governmental interests at stake.21 By the time of the “due process
explosion,”22 the Court was explicitly using a balancing test to ascertain the
procedures due process required,23 but was not specifying, as the Eldridge
Court noted, exactly what was to be balanced or precisely how the balancing
was to be effected.24 This lack of precision led to erratic applications of the
balancing test;25 the articulation in Eldridge of which elements were to be
balanced may have been a response to the uncertainty in the earlier cases.
Justice Powell described the majority’s balancing test as follows:
[Identification of the specific dictates of due process generally
requires consideration of three distinct factors: First, the private
interest that will be affected by the official action; second, the risk
of erroneous deprivation of such interest through the procedures
used, and the probable value, if any, of additional or substitute
procedural safeguards; and finally, the Government’s interest,
including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement
would entail.26

Application of the Test.
After setting forth this test, the Court identified
and evaluated the interests in the case before it. The private interest was
identified as Eldridge’s interest in receiving disability benefits without
interruption.27 Although the Court indicated that the hardship imposed by an
18. Mathews v. Eldridge, 424 U.S. 319, 349 (1976).
19. Id. at 333-35.
20. See Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 162-63 (1951) (Frankfurter, J.,
concurring) (due process requirements should vary with situation rather than being measured against fixed
yardstick).
21. See Cafeteria & Restaurant Workers Local 473 v. McElroy, 367 U.S. 886, 895, 898-99 (1961)
(Navy’s summary exclusion of civilian employee from navy base without hearing or notification of specific
grounds for exclusion did not violate due process).
22. See note 4 supra and accompanying text.
23. See Board of Regents v. Roth, 408 U.S. 564, 570-71 (1972) (weighing process is part of any
determination of form of hearing that due process requires); Goldberg v. Kelly, 397 U.S. 254, 263 (1970)
(extent to which procedural due process applies depends on whether private interest in avoiding grievous
loss outweighs government’s interest in summary adjudication).
24. 424 U.S. at 333-34.
25. This is best illustrated by Arnett v. Kennedy, 416 U.S. 134 (1971). In Arnett, the three opinions that
used a balancing test to determine procedural due process requirements each reached different results.
Compare id. at 167-69 (Powell, J., with Blackmun, J., concurring) (balancing private and government
interests; latter predominant and contested procedures sufficient) and id. at 188, 201-02 (White, J.,
concurring & dissenting) (balancing private interests, government interests, and utility of additional
procedures; contested procedures insufficient in one respect) with id. at 220-24 (Marshall, J., with Douglas
& Brennan, JJ., dissenting) (balancing private and government interests; former predominant and
contested procedure totally insufficient).
26. 424 U.S. at 335.
27. Id. at 340.
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erroneous termination of the benefits could be significant,28 it nevertheless
found Eldridge’s interest less compelling than that of the welfare recipient in
Goldberg v. Kelly,29 whose very survival could have been threatened by
termination of her benefits.30 The weight of Eldridge’s private interest was
diminished accordingly.31 Next the Court considered the risk of erroneous
deprivation. It did not find statistics submitted by the parties indicating the
frequency with which eligibility determinations were reversed to be particu
larly helpful.32 Instead, the Court focused on the type of factual determination
at issue. Because the pretermination inquiry involved evaluating documentary
evidence of the recipient’s medical condition,33 the Court felt that “subjec
tive” criteria such as credibility and veracity did not play a large role in the
adjudication34 and that an evidentiary hearing prior to termination would not
greatly aid the factual determination.35
Finally, the Court considered the governmental interest, which Justice
Powell identified as the interest in avoiding the administrative expense of a
more elaborate proceeding.36 This was judged to be not insubstantial,37 despite
the parties’ widely varying estimates of the costs and the Court’s concession
that the extent of the increase in cost could not be identified with precision.38
The private interest in having the additional hearings was outweighed by the
combination of the government’s interest in avoiding them and the low risk of
erroneous deprivation. 39 Accordingly, the Court concluded that the contested
procedures were constitutionally adequate.40 Justices Brennan and Marshall
dissented.41

Reaction

to the

Balancing Test

The Eldridge decision engendered a significant amount of commentary.
The first wave of reaction, as manifested by law review case notes focusing
28. Id. at 342. The Court also found that the long delay, exceeding one year, between the time the
government terminated the benefits and the time it would provide a decision at the post-termination
hearing was of some relevance in determining the weight of the private interest. Id. at 341-42.
29. Id. at 341, 342.
30. Id. at 340-42. In actuality, the termination of the benefits had a severe effect on Eldridge. The
mortgage on his home was foreclosed, and his family’s furniture was repossessed, forcing him, his wife, and
his children to sleep in one bed. Id. at 350 (Brennan, J., with Marshall, J., dissenting).
31. Id. at 343.
32. Id. at 346-47. The reversal rates submitted ranged from 58.6% for appealed reconsideration
decisions down to 3.3% for all determinations. Id. at 346.
33. Id. at 343-44.
34. Id. at 344.
35. Id. at 344-45.
36. Id. at 347.
37. Id.
38. Id. It was known, however, that the potential number of people who would be affected by any claim
was quite large: 3.7 million people received assistance under the program in 1974. Id. at 323 n.l.
39. Id. at 346, 348-49.
40. Id. at 348-49.
41. Id. at 349. (Brennan, J., with Marshall, J., dissenting). The dissent did not criticize the use of a
balancing test in adjudicating procedural due process claims. Indeed, the two dissenting Justices used such
an approach in the dissent authored by Justice Marshall and joined by Justices Brennan and Douglas in
Arnett v. Kennedy, 416 U.S. 134 (1971). See note 25 supra.
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primarily on the result of the case, was generally critical.42 The negative
reaction continued in later works that scrutinized the Court’s rationale.43
These criticisms fall into two categories. The first group criticizes how the
Court applied the balancing test in Eldridge.44 The second criticizes the very
concept of using a balancing test in due process adjudication.45

Criticisms of Application.
Critics of the application of the balancing test
in Eldridge reacted harshly to the Court’s analysis of each of the three
considerations outlined in the decision. These commentators found the
Court’s evaluation of the private interest at stake subjective and overly
restrictive.46 In addition, they found the ranking of degrees of “potential
deprivation”—accomplished by comparing Eldridge’s interest with the in
terests involved in other cases such as Goldberg v. Kelly—particularly
objectionable.47
The other two factors fared no better. Critics found both the Court’s
definition of the risk of erroneous deprivation and the criteria used to judge it
somewhat ambiguous.48 Additionally, the critics viewed the Court’s distinc
tion between “documentary” facts, such as those at issue in Eldridge, and
“subjective” facts, for which testimonial evidence was deemed to be more
useful, unconvincing.49 The Court was also faulted for its evaluation of
government interests. The majority was criticized for assigning too much
weight to the Government’s assertion that additional procedures would
greatly increase administrative costs; its determination on this point was
attacked as being based on speculation and generalization.50
Criticisms of the Concept.
The second group of commentators went
beyond the issue of the Eldridge test’s application to question the very concept
of a balancing test that attempts to measure the utility, in terms of costs and
benefits, of a requested procedure. Professor Mashaw charged that the
Eldridge test did not take enough elements into account.51 According to
Mashaw the Eldridge test was designed to ascertain whether additional
42. The Eldridge decision inspired a quintet of case notes. Three of these were critical. 60 Marq. L.
Rev. 129 (1976); 8 St. Mary’s L.J. 372 (1976); 45 U. Cin. L. Rev. 672 (1976). One case note was
equivocal. 30 Sw. L.J. 647 (1976). Only one of the student authors thought the decision was generally
correct. 6 Cap. U.L. Rev. 327 (1976).
43. See Lawrence, Fairly Due Process: Minimum Protection Recognized but not Applied in Mathews v.
Eldridge, 1977 Utah L. Rev. 627 (criticizing application of balancing test); Mashaw, The Supreme Court’s
Due Process Calculus for Administrative Adjudication in Mathews v. Eldridge: Three Factors in Search of a
Theory of Value, 44 U. Chi. L. Rev. 28 (1976) (criticizing both application and concept of balancing test).
But see K. Davis, Administrative Law Treatise § 7.00-1-2, at 21 (Supp. 1978) (praising both result
and rationale of Eldridge).
44. See Lawrence, supra note 43; 60 Marq. L. Rev., supra note 42.
45. See Mashaw, supra note 43.
46. See Lawrence, supra note 43, at 643; Mashaw, supra note 43, at 39.
47. See Lawrence, supra note 43, at 636-38; Mashaw, supra note 43, at 38-39. Some commentators,
however, have found an approach comparing the weights of various private interests with one another
useful in procedural due process adjudication. See Friendly, supra note 4, at 1295-1304; Verkuil, A Study of
Informal Adjudication Procedures, 43 U. Che L. Rev. 739, 747 (1976).
48. See Lawrence, supra note 43, at 643; Mashaw, supra note 43, at 40-45.
49. See Lawrence, supra note 43. at 643; Mashaw, supra note 43, at 40-45.
50. See Mashaw, supra note 43, at 45-46.
51. Id. at 46
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procedures would increase social welfare. Only if they did would utility also
increase and the procedures be required.52 He deemed this approach insuffi
cient, asserting that three other factors—dignity, equality, and tradi
tion—should also be taken into account.
Mashaw believed that a dignity factor that measures the “social signifi
cance and moral content” of a procedure might be relevant because due
process should provide individuals with procedures that prevent them from
losing their dignity and self-respect.53 An equality factor that examines
whether adjudication unduly burdens certain parties and whether like cases
are treated similarly54 is needed because adequate procedures should give each
party that will be affected by a decision an equal opportunity to influence it.55
A utilitarian balancing test is also defective if it fails to take into account the
tradition factor because traditional procedures, having withstood the test of
time, may at least be assumed to be legitimate.56
In addition, a commentator writing before the Eldridge decision57 discuss
ed what were to become the progenitors of the Eldridge balancing test and
argued that due process should be a basic individual right.58 The author
asserted that when application of due process is determined by a balancing
test, it may be limited when such a limitation would promote overriding
government interests.59 Because this would allow the dictates of the general
welfare to deny individuals the procedural protections required by basic
fairness, the protection a basic right should provide would be seriously
eroded.60 For this reason a utilitarian balancing test misconstrues the nature
of due process by reducing it to a “political check.”61

Subsequent Applications of the Balancing Test
The Court’s decision in Eldridge has set the pattern for subsequent
adjudication of procedural due process issues. Once they have found a
constitutionally recognized interest, federal courts have almost invariably
employed the Eldridge balancing test when judging the adequacy of a
challenged procedure.62 Other adjudicative techniques63 are now very rarely
used to decide a procedural due process matter.
52. Id. at 47-48.
53. Id. at 50-51.
54. Id. at 52-53.
55. Id.
56. Id. at 54. Mashaw, who uses the terms “tradition” and “traditional procedure” repeatedly, never
precisely defines how long standing a tradition must be before it becomes “traditional.” He does, however,
give common law remedies as an example of “traditional procedures.” Id. at 56. A good example of an
actual “traditional procedure” is the corporal punishment of school children at issue in Ingraham v.
Wright, 430 U.S. 651 (1977). See notes 118-19 infra and accompanying text (discussion of Ingraham
decision).
57. Note, Specifying the Procedures Required by Due Process: Toward Limits on the Use of Interest
Balancing, 88 Harv. L. Rev. 1510 (1975).
58. Id. at 1528.
59. Id.
60. Id. at 1527. As a consequence, the amount of administrative costs the government incurs by
providing a procedure should not be considered when determining what procedures are due. Id. at 1534-35.
61. Id. at 1528.
62. See notes 64-128 infra and accompanying text.
63. See Brown v. Bathke, 566 F.2d 588, 592 (8th Cir. 1977) (pretermination hearing presumed to be

1979]

Procedural Due Process

1413

The courts usually apply the balancing test as the Supreme Court did in
Eldridge, by identifying the various interests at stake and explaining why a
certain interest predominates.64 At times, however, the balancing is conduct
ed in a summary manner. In such cases the court states that one party’s
interest predominates without specifically identifying or evaluating the
competing interests involved.65
To say that courts have used the Eldridge test as the framework for their
decisions does not necessarily mean that their results match those of the
Eldridge decision. In fact, many of the methods of analysis that were heavily
criticized in Eldridge have not recurred in later cases.
This is demonstrated by the Third Circuit’s reversal of Mattern v.
Mathews,66 a district court decision that could be said to confirm the fears of
the Eldridge critics. In Mattern the district court had held that a recipient of
social security benefits was not entitled to a hearing before an overpayment of
benefits could be recouped, although the recipient had asked for a waiver of
the recoupment.67
The lower court used the Eldridge balancing test to decide the recipient’s
claim.68 It identified as the private interest the continued receipt of the
payments.6970
71
The value of this interest was doubly diminished: not only was
Mattern’s interest less weighty than the interest of the plaintiff in Goldberg v.
Kelly10 because the receipt of social security benefits was not based on need as
the receipt of welfare benefits was in Goldberg,1' her interest was also less
weighty than the interest of the plaintiff in Eldridge because she was clearly
not entitled to an overpayment.7273
74
The district court added in dictum that only
plaintiffs on the “very margin of subsistence” had particularly weighty
interests.73 The rest of the analysis proceeded similarly. The government’s
interest in avoiding administrative expenses was found to be precisely the
same as in Eldridge.14 The risk of erroneous deprivation was found to be less
required; Eldridge distinguished on ground that post-termination hearings permitted when hearing delay
merely causes loss of money); Buck v. Board of Educ., 553 F.2d 315, 320 (2d Cir. 1977) (post-termination
procedure judged by “fundamental fairness” test), cert, denied, 438 U.S. 904 (1978).
64. See notes 82-128 infra and acccompanying text.
65. See Stickelman v. United States, 563 F.2d 413, 417 (9th Cir. 1977) (Bureau of Land Management
procedures of granting extensions to prospective land claimants found defective; private party prevailed);
Marlboro Corp. v. Association of Independent Colleges & Schools, Inc., 556 F.2d 78, 82 (1st Cir. 1977)
(private school accreditation procedure upheld; party in position of government prevailed); Dumschat v.
Board of Pardons, 432 F. Supp. 1310, 1315 (D. Conn. 1977) (pardoning procedure found unconstitutional;
private party prevailed); Aiello v. City of Wilmington, 426 F. Supp. 1272, 1289 (D. Del. 1976)
(employment suspension procedure sustained; government prevailed).
66. 427 F. Supp. 1318 (E.D. Pa. 1977), rev'd, 582 F.2d 248 (3d Cir. 1978), cert, denied, 99 S. Ct. 3101
(1979).
67. 427 F. Supp. at 1327. Under the challenged procedure, an individual the Social Security
Administration suspected had been overpaid was informed in writing of this belief. The recipient was given
an opportunity to request either reconsideration if he claimed he had not been overpaid or waiver if he
conceded overpayment but requested that the Administration not recoup the amount overpaid from future
checks. Final decisions were made on such written submissions; beneficiaries were not entitled to an oral
hearing until after the recoupment had taken place. Id. at 1325-26.
68. Id. at 1326-27.
69. Id. at 1327.
70. 397 U.S. 254 (1970).
71. Mattern v. Mathews, 427 F. Supp. at 1327.
72. Id.
73. Id. at 1328 (quoting Mathews v. Eldridge, 424 U.S. 319, 340 (1976)).
74. Id. at 1327.
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than in Eldridge.15 The court characterized the waiver proceeding as a
“without fault” determination and deemed it less complicated and subjective
than the one at issue in Eldridge.16
Mattern, faring no better than Eldridge on any element of the balancing
test and faring worse on two, could not prevail on her claim. Moreover, in its
decision, the district court confirmed most of the critics’ objections to the
Eldridge test by minimizing the private interest, giving the government’s
interest in avoiding administrative cost a heavy weight, and basing its decision
in part on its perception of the contested determination as being more sharply
focused and easily documented than the determination at issue in Eldridge.
On appeal, however, the United States Court of Appeals for the Third Circuit
reversed the district court.75
77 It found that Mattern’s interest in receiving
76
payments was greater78 and the government’s interest in avoiding hearings
was less79 than found by the lower court. The court of appeals, determining
that the waiver procedure involved showings of fault, financial dependence,
and detrimental reliance, concluded that the risk of erroneous deprivation
was high.80 Thus it held that an oral prerecoupment hearing was required in
waiver determinations.8182
The entire body of procedural due process cases decided subsequent to
Eldridge follows more closely the trend indicated by the Third Circuit’s
decision in Mattern than it does the trend indicated by the Mattern district
court decision. A review of the courts’ analyses of the three elements of the
Eldridge test and, of the results of the cases indicates that the critics’ fears
were overstated.

Private Interests.
An examination of how courts have evaluated private
interests under the Eldridge test must be divided into two sections. Judicial
treatment of private interests involving government payments, because they
present factual situations resembling that found in Eldridge, tends to be more
closely controlled by that decision than cases dealing with private interests
not involving government payments.
In adjudicating claims involving government payments, the predominant
trend has been to use a comparative approach that ranks the weight of
interests with Eldridge and Goldberg v. Kelly as guideposts. Nearly all such
interests are found to be less than that in Goldberg, but most have been found
to be greater than that in Eldridge.
*
2 Occasionally these types of private
75. Id.
76. Id.
77. Mattern v. Mathews, 582 F.2d 248, 255 (3d Cir. 1978), cert, denied, 99 S. Ct. 3101 (1979). Last term,
the Supreme Court resolved the same question in the same manner as the court of appeals in Mattern
without reaching the constitutional question. See Califano v. Yamasaki, 99 S. Ct. 2545, 2555-56 (1979)
(because determination of waiver requires assessment of fault under statute, pre-recoupment oral hearing
must be held when social security recipient requests waiver).
78. See 582 F.2d at 254-55.
79. Id. at 257.
80. Id. at 256.
81. Id. at 258.
82. See Mattern v. Mathews, 582 F.2d 248, 255 (3d Cir. 1978) (interest in continued receipt of social
security payments somewhere between interests in Goldberg and Eldridge), cert, denied, 99 S. Ct. 3101
(1979); Johnson v. Mathews, 539 F.2d 1111, 1121-22 (8th Cir. 1976) (interest in continued receipt of social
security disability payments more like Goldberg than Eldridge); Gary v. Nichols, 447 F. Supp. 320, 324 (D.
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interests are evaluated more liberally, without using the comparative ap
proach.83 One court has criticized the application of the comparative
approach, pointing out that the Court in Eldridge said that the difference
between the interest in that case and the interest in Goldberg should not be
overstated.84
The comparative approach is also used occasionally by courts when dealing
with interests other than those involving government payments. In this
context, the interest is almost always contrasted unfavorably with the interest
in Goldberg.
*
5 Beyond saying that such an interest is not as important as
receipt of welfare payments when the plaintiff may be on the fringe of
survival, effecting a meaningful comparison between interests such as utility
service or prisoners’ rights and interests involving government payments is
difficult.86 Because of the difficulty of comparison and because these interests
are less closely controlled by the Eldridge decision, courts feel less con
strained to use the comparative approach and have instead utilized two
alternative lines of analysis. Under the first and less frequently employed
method, the court does not identify the weight it assigns to the private
interest. Instead, it merely states what the interest is.87 Although the court
does not explicitly judge the weight of the interest or compare it to other
private interests, it also does not view the interest neutrally because the very
nature of a balancing test requires at a minimum that the court evaluate an
interest in comparison with the competing governmental interests.88
Most often, however, courts dealing with issues not involving government
payments will utilize a second method that gives the private interest a heavy
Idaho 1978) (three judge court) (interest in uninterrupted receipt of unemployment benefits more like
Eldridge than Goldberg). Some interests, however, have been found to be less than that in Eldridge. See
Town Court Nursing Center, Inc. v. Beal, 586 F.2d 266, 277 (3d Cir. 1978) (en banc) (nursing care
facility’s interest in receiving Medicare and Medicaid reimbursement); Graves v. Meystrik, 425 F. Supp.
40, 48-49 (E.D. Mo.) (interest in continued receipt of umemployment benefits), affd mem., 431 U.S. 910
(1977).
83. See Sockwell v. Maloney, 431 F. Supp. 1006, 1012 (D. Conn. 1976) (private interest in continued
receipt of foster care payments high; termination of payments adversely affected well-being of children),
affd per curiam, 554 F.2d 1237 (2d Cir. 1977).
84. See Shannon v. United States Civil Serv. Comm’n, 444 F. Supp. 354, 363 (N.D. Cal. 1977) (although
loss occasioned by reduction in civil service annuity less than loss in Goldberg, it should not be minimized).
85. See Dixon v. Love, 431 U.S. 105, 113 (1977) (interest in driver’s license); Sierra Club v. United States
Postal Serv., 549 F.2d 1199, 1202 (8th Cir. 1976) (interest in preferred postal rates); Hayes v. City of
Wilmington, 451 F. Supp. 696, 707-08 (D. Del. 1978) (interest in income after temporary suspension of
employment).
86. Nevertheless, a court rated one interest as more important than the interest in Eldridge, but did not
compare it to the interest in Goldberg. See Feinberg v. Federal Deposit Ins. Corp., 420 F. Supp. 109, 119
(D.D.C. 1976) (suspended bank director’s interest in effective ownership of his voting stock). As an
alternative, a court may use a modified version of the comparative approach, comparing the weight of an
interest with that of analogous interests, rather than the interest in receiving governmental payments. See
Zurak v. Regan, 550 F.2d 86, 93 (2d Cir.) (interest in prospective conditional release less than interest in
parole), cert, denied, 433 U.S. 914 (1977).
87. See Kennedy v. Robb, 547 F.2d 408, 414 (8th Cir. 1976) (interest in continued government
employment), cert, denied. 431 U.S. 959 (1977); Stretten v. Wadsworth Veterans Hosp., 537 F.2d 361, 368
(9th Cir. 1976) (same); Miller v. Vitek, 437 F. Supp. 569, 573 (D. Neb. 1977) (three-judge district court)
(prisoners’ liberty interest in avoiding controlled confinement in mental hospital), vacated and remanded
per curiam, 436 U.S. 407 (1978) (appellee’s voluntary transfer to veteran’s hospital may moot controversy).
88. See Miller v. Vitek, 437 F. Supp. 569, 575 (D. Neb. 1977) (government’s interest in avoiding
hearings that may tend to obstruct achievement of correctional goals outweighed by private interest at
stake), vacated and remanded per curiam, 436 U.S. 407 (1978).
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weight. Additionally, the validity of such interests is not contrasted with
other private interests, but instead is deemed to be legitimate in its own right.
Utility service,89 enrollment in an educational institution,90 continued em
ployment,91 continued use of an automobile,92 prisoners’ rights,93 and retain
ing custody of natural children94 are interests that have been evaluated in this
manner.
Thus, the criticism that private interests would be evaluated under the
Eldridge test in a subjective, restrictive manner has not been borne out by the
subsequent decisions.95 In some cases, the danger of subjectivity has been
diminished because the courts have shown greater sensitivity to the plight of
the plaintiffs than did the Court in Eldridge.96 Moreover, in cases involving
89. See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18 (1978) (utility service considered
“necessity of modern life’’); Koger v. Guarino, 412 F. Supp. 1375, 1388 (E.D. Pa. 1976) (more serious
consequences than those that flow from deprivation of water service inconceivable).
90. Ross v. Pennsylvania State Univ., 445 F. Supp. 147, 153 (M.D. Pa. 1978) (interest in continued
college enrollment “considerable and must be given great weight”).
91. See Barry v. Barchi, 99 S. Ct. 2642, 2649 (1979) (racing horse trainer’s interest in avoiding
suspension “substantial”); Hortonville Joint School Dist. No. 1 v. Hortonville Educ. Ass’n, 426 U.S. 482,
494 (1976) (interest in continued employment as teacher “self-evident” and obviously important); David
Gonzalez v. Calero, 440 F. Supp. 989, 998 (D.P.R. 1977) (interest in continued employment as policeman,
combined with liberty interest implicated by press coverage of dismissal for negligent, injurious, immoral,
or disorderly conduct, found "substantial"); Keane v. Berry, 416 F. Supp. 858, 859 (D. Ariz. 1976)
(“clear" interest in retaining month's salary lost due to job suspension); cf. Atwater v. Roudebush, 452 F.
Supp. 622, 630 (N.D. Ill. 1976) (interest in avoiding wage set-off “substantial” when plaintiff in poor
financial condition).
92. See Stypmann v. City & County of San Francisco, 557 F.2d 1338, 1342-43 (9th Cir. 1977) (interest in
uninterrupted use of automobile substantial); Lee v. Thornton, 538 F.2d 27, 33 (2d Cir. 1976) (effect of
depriving person of automobile at border serious).
93. See Christopher v. United States Bd. of Parole, 589 F.2d 924, 930 (7th Cir. 1978) (prisoner’s interest
that parole rescission decision be based on accurate information very important); United States ex rel. Hoss
v. Cuyler, 452 F. Supp. 256, 292 (E.D. Pa. 1978) (high interest in not subjecting prisoner to unnecessary
segregated confinement; deprivation may result in severe psychological damage to prisoner).
94. See Duchesne v. Sugarman, 566 F.2d 817, 828 & n.26 (2d Cir. 1977) (liberty interest in parental
arrangements and companionship, care, custody, and management of one’s children of “very great
importance”).
95. See note 46 supra and accompanying text (Court's evaluation of private interest at stake in Eldridge
criticized as subjective and overly restrictive).
96. Most often this is done when the plaintiffs are clearly deprived individuals to whom the court is
sympathetically disposed. See Atwater v. Roudebush, 452 F.Supp. 622, 630 (N.D. Ill. 1976) (withholding
of wages can impose tremendous hardship on individual; plaintiff practically destitute); Sockwell v.
Maloney, 431 F. Supp. 1006, 1012 (D. Conn. 1976) (foster children’s loss of support payments materially
affected their sense of well-being), affd per curiam, 554 F.2d 1237 (2d Cir. 1977). In one case, however, the
court diminished the weight of the private interest, apparently because it believed the plaintiff had not
suffered enough. See Hayes v. City of Wilmington, 451 F. Supp. 696, 707-08 (D. Del. 1977) (plaintiff,
suspended firefighter, worked at part-time job during suspension period; degree of potential deprivation
“pales in contrast” with that in Goldberg).
Courts also occasionally consider the circumstances of the particular plaintiff when the delay between
the time a right is terminated and the time at which the post-termination procedure is provided is at issue.
Because the eleven month delay in Eldridge was insufficient to invalidate the procedure, however, this
element is infrequently discussed. See Hayes v. City of Wilmington, 451 F. Supp. at 711-13 (although
fireman not entitled to presuspension hearing, delay of over four months between suspension and hearing
may violate due process); Aiello v. City of Wilmington, 426 F. Supp. 1272, 1291 (D. Del. 1976) (same).
Questions concerning the timing of a hearing were important in a case decided by the Supreme Court last
term. See Barry v. Barchi, 99 S. Ct. 2642, 2650 (1979) (post-suspension hearing mechanism for
suspended race horse trainers inadequate because hearing may not take place until after suspension over).
A closer examination of the timing issue may be warranted in future cases.

1979]

Procedural Due Process

1417

interests other than government payments, the courts have not viewed the
private interests particularly restrictively. In fact, these types of private
interests have generally been given heavy weight97 and are rarely measured
under the comparative model that ranks various degrees of “potential
desperation.’’98 The comparative method, however, is still prevalent in cases
involving government payments,99 although even in that context some courts
have viewed such interests liberally.100
Government Interests.
The government interest identified in Eldridge of
avoiding administrative costs has been the subject of much criticism. Govern
ment interests, however, actually take a variety of forms and courts by no
means invariably give them great deference. Many government interests are
substantive ones that relate to the performance of the various functions of
government and bear upon whether and how a governmental function may be
performed rather than how much it would cost to perform it. The most
common of these interests are protecting the public’s health and safety101 and
ensuring the smooth operation of public institutions.102 When such substan
tive government interests are opposed to the private party’s interest, as they
most frequently are, courts tend to defer to them.103 It is difficult to generalize
when the government interests may be outweighed by a private interest.104 A
97. See, e.g., Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18 (1978) (utility service);
Hortonville Joint School Dist. No. 1 v. Hortonville Educ. Ass’n, 426 U.S. 482, 494 (1976) (continued
employment); Stypmann v. City & County of San Francisco, 557 F.2d 1338, 1342-43 (9th Cir. 1977)
(continued use of automobile); Ross v. Pennsylvania State Univ., 445 F. Supp. 147, 153 (M.D. Pa. 1978)
(continued college enrollment).
98. See notes 85-94 supra and accompanying text.
99. See notes 82-84 supra and accompanying text.
100. See Shannon v. United States Civil Serv. Comm’n, 444 F. Supp. 354, 363 (N.D. Cal. 1977)
(unreduced payment of civil service annuity; private party prevailed); Sockwell v. Maloney, 431 F. Supp.
1006, 1012 (D. Conn. 1976) (continued receipt of foster care payments; private party prevailed), afCd per
curiam, 554 F.2d 1237 (2d Cir. 1977).
101. See Dixon v. Love, 431 U.S. 105, 114 (1977) (removing safety hazards from roads); Christopher v.
United States Bd. of Parole, 589 F.2d 924, 930 (7th Cir. 1978) (preventing possible danger to public that
would result if convicted prisoner erroneously freed on parole); Ong v. Tovey, 552 F.2d 305, 307 (9th Cir.
1977) (protecting hospital patients from medical incompetence); Stretten v. Wadsworth Veterans Hosp.,
537 F.2d 361, 369 (9th Cir. 1976) (same).
102. See, e.g., Barry v. Barchi, 99 S. Ct. 2642, 2649 (1979) (assuring integrity of horse racing); United
States ex rel. Hoss v. Cuyler, 452 F. Supp. 256, 294-95 (E.D. Pa. 1978) (maintaining prison security); In re
Cochran, 434 F. Supp. 1207, 1214 (D. Neb. 1977) (securing essential testimony in criminal trial); Feinberg
v. Federal Deposit Ins. Corp., 420 F. Supp. 109, 119 (D.D.C. 1976) (maintaining public confidence in
banking system).
103. See notes 101-02 supra.
104. This problem is illustrated by the decision in Fuentes v. Shevin, 407 U.S. 67 (1972). Fuentes is
generally considered the most expansive of the procedural due process cases decided between Goldberg and
Eldridge. In Fuentes the Court held that a prior hearing was presumed necessary before a person could be
deprived of a constitutionally protected property interest, a rule obviously not followed in such cases as
Eldridge. Id. at 90-92. Courts still follow, however, the statement in Fuentes that “unusual situations,"
meeting three requirements, could justify postponing notice and opportunity for hearing. One requirement
is a need for prompt action; a second is that the government initiate the deprivation. Id. at 91. These two
considerations, especially the first, have commonly been influential for courts applying the Eldridge test to
determine the weight of a government interest. See Barry v. Barchi, 99 S. Ct. 2642, 2649 (1979)
(government interest in ensuring integrity of horse racing entitles it to impose interim suspension prior to
hearing on trainer accused of drugging horses); Dixon v. Love, 431 U.S. 105, 114 (1977) (government
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court may, however, phrase a primary governmental interest as substantially
the same as the plaintiffs interest, in which case the balancing generally
works in favor of the private party.*105
When the government interest is the same as that at issue in El
dridge—avoiding the administrative expense of additional procedures106—the
courts’ treatment of the interest will occasionally parallel that found in
Eldridge, and the government interest will be found to outweigh the private
interest. The courts do not always clarify why they consider the administra
tive costs so great; at times they seems to be taking the Government at its
word.107 More frequently, courts carefully scrutinize a sole governmental
interest of minimization of administrative costs. Courts that have not found
the administrative-costs argument compelling have relied on three separate
rationales. First, a court may conclude that the government has failed to
prove that the burden imposed on it will be particularly great, at least with
respect to the type of procedure the court has ordered.108 Second, the
mandated procedures may not be substantially more expensive than the
existing but constitutionally defective procedure.109 Third, because of the
interest in promptly removing safety hazards from roads given heavy weight); Ong v. Toney, 552 F.2d 305,
307 (9th Cir. 1977) (government interest in protecting patients from medical incompetence outweighs
physician’s private interest in uninterrupted employment; physician not entitled to hearing before
dismissal).
The third requirement is that the seizure be “directly necessary to secure an important governmental or
general public interest.” 407 U.S. at 91. This factor seems to operate in a circular fashion because it states
that one reason a governmental interest should be given special weight is because it is important. The
Court’s examples of such interests, ranging from tax collection to protecting the public from contaminated
food, do not seem any more illustrative. See id. at 92.
105. See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18 (1978) (utility’s interest perceived in
part as that of minimizing billing errors and achieving customer satisfaction).
106. See Mathews v. Eldridge, 424 U.S. 319, 347 (1976).
107. See Town Court Nursing Center, Inc. v. Beal, 586 F.2d 266, 278 (3d Cir. 1978) (en banc) (court
believed substantial cost involved if hearings provided prior to termination of nursing home’s eligibility to
receive Medicare payments); Zurak v. Regan, 550 F.2d 86, 96 (2d Cir.) (experience showed administrative
burden of providing hearing to prisoners applying for conditional release program significant), cert, denied,
433 U.S. 914 (1977); McGrath v. Weinberger, 541 F.2d 249, 254 (10th Cir. 1976) (governmental burden of
providing oral hearings for social security beneficiaries determined incapable of managing their benefits
substantial because of “time and expense” hearings would involve), cert, denied, 430 U.S. 933 (1977); Gary
v. Nichols, 447 F. Supp. 320, 324-25 (D. Idaho 1978) (three judge court) (high government interest in
avoiding administrative costs of providing oral hearings for unemployment benefit recipients; cost of
recouping improperly paid benefits substantial); Graves v. Meystrik, 425 F. Supp. 40, 49 (E.D. Mo.)
(same), affd mem., 431 U.S. 910 (1977).
108. See Mattern v. Mathews, 582 F.2d 248, 257 (3d Cir. 1978) (district court's assumption that
imposing oral hearing requirement would bring about increased numbers of requests for hearings
questionable; administrative burden not high), cert, denied, 99 S.Ct. 3101 (1979); United Statesex rel. Hoss
v. Cuyler, 452 F. Supp. 256, 295 (E.D. Pa. 1978) (prison’s burden of preparing additional reports for
prisoners in segregated custody minimal); Ross v. Pennsylvania State Univ., 445 F. Supp. 147, 153 (M.D.
Pa. 1978) (university's burden of providing limited hearings to graduate students on academic suspension
minimal); Shannon v. United States Civil Serv. Comm’n, 444 F. Supp. 354, 364-65 (N.D. Cal. 1977)
(government overestimated burden of providing additional hearings to civil service annuitants and failed to
prove costs would increase); Atwater v. Roudebush, 452 F. Supp. 622, 631 (N.D. Ill. 1976) (administrative
burden of providing additional hearings only incremental).
109. See Duchesne v. Sugarman, 566 F.2d 817, 828 n.26 (2d Cir. 1977) (administrative burden
irrelevant; state already provided opportunity for review similar to that mandated); Stypmann v. City &
County of San Francisco, 557 F.2d 1338, 1343 (9th Cir. 1977) (governmental interest of avoiding expense
of providing hearings to all who had automobiles towed not high when such proceedings already provided
to indigents); Lee v. Thornton, 538 F.2d 27, 33 (2d Cir. 1976) (administrative burden of providing hearings
within 24 hours of seizure of automobile not high when hearings already required at later date).
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special characteristics of the class of individuals for whom hearings are
required, the administrative expenses may not be great.110
Thus, the treatment of governmental interests is dependent on the type of
interest involved. Substantive governmental interests are generally treated in
an even-handed manner; the nature of the interest is usually apparent.
Although such interests are often given a heavy weight, they still do not
necessarily outweigh the private interests at issue.111 The treatment of
governmental interests involving administrative costs is usually stricter; most
courts have not followed the lenient treatment the Eldridge critics found
objectionable.112 No court has implied that the governmental interest in
avoiding administrative costs is invalid.113 Nevertheless, the majority of the
cases have moved away from taking the government’s interest in avoiding
added expenses at face value. In most cases the the government’s actual,
rather than hypothetical, burden is examined.114115

Risk of Erroneous Deprivation.
The courts’ handling of the remaining
element of the Eldridge test, measuring the risk of erroneous deprivation, has
not been as effective as their treatment of the two other considerations. The
risk of erroneous deprivation often seems a concept in search of a definition.
Two major perspectives have been used in evaluating this final element of
the test. Under the first, the court judges the accuracy of the contested
procedure. A statistical approach to accuracy was not accepted in Eldridge^5
and a plaintiff in a later case who argued that a procedure should be declared
110. If only a limited number of individuals will be entitled to the hearings, the courts generally will not
find the administrative expense argument persuasive. See Johnson v. Mathews, 539 F.2d 1111, 1122 (8th
Cir. 1976) (only three thousand persons entitled to hearings); Stolberg v. Caldwell, 423 F. Supp. 1295, 1300
(D. Conn. 1976) (challenges by those charged with violating state "dual job" ban infrequent); Feinberg v.
Federal Deposit Ins. Corp., 420 F. Supp. 109, 119 n.23 (D.D.C. 1976) (burden of providing hearings to
suspended bank officers low; past statistics indicated that no more than nine hearings would be required
annually).
In the context of challenges to administrative procedures concerning government payment programs,
the government’s interest may be lessened if the plaintiff-beneficiary is not judgment-proof, because the
government would later be able to recoup any amount overpaid to the plaintiff in the period before the
hearing. See Mattern v. Mathews, 582 F.2d 245, 257 (3d Cir. 1978), cert, denied. 99 S. Ct. 3101 (1979);
Shannon v. United States Civil Serv. Comm’n, 444 F. Supp. 354, 365 (N D. Cal. 1977).
111. See United States ex rel. Hoss v. Cuyler, 452 F. Supp. 256, 295 (E.D. Pa. 1978) (governmental
interest, while “entitled to heavy consideration,” less than prisoner’s private interest).
112. See Mashaw, supra note 43, at 45-46 (Court in Eldridge gave too much weight to government’s
assertion that additional procedures would greatly increase administrative costs).
113. One critic, in a Note written before the Eldridge decision, did intimate that the government’s
interest in avoiding extra administrative expenses is simply not legitimate. See Note, Specifying the
Procedures, supra note 57, at 1534-35. Similarly, some cases before Eldridge also took an unfavorable view
of the administrative expenses argument. See Fuentes v. Shevin, 407 U.S. 67, 90 n.22 (1972) (“rather
ordinary” administrative costs of hearings prior to deprivation of property cannot outweigh constitutional
rights; due process not intended to promote efficiency).
114. See notes 110-11 supra; text accompanying note 111. In this context the court’s treatment of the
administrative-costs contention may be more similar to Justice Brennan’s treatment of the issue in his
dissent in Richardson v. Wright, 405 U.S. 208 (1972), than the Supreme Court’s treatment of the issue in
Eldridge. In Wright, Justice Brennan asserted that the Government’s contention that the procedures
requested would entail a $16 million cost was overstated. Id. at 224 (Brennan, J., with Marshall & Douglas,
JJ., dissenting). Brennan attacked the cost estimate as resting on a number of purportedly “unwarranted
assumptions.” See id. at 223-26. Wright presented the same issue as Eldridge, but in Wright the Court did
not reach the constitutional issue. Id. at 209.
115. See note 32 supra and accompanying text.
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unconstitutional because of the inaccuracy manifested by a high reversal rate
was similarly unsuccessful.116 Nonetheless, some courts have found statistical
evidence relevant.117 In Ingraham v. Wright,m the Court focused on the
accuracy of a procedure but did not look at either statistics or the record
before it. The basis for the Court’s finding in Ingraham that the procedure for
administering corporal punishment to school children entailed a low risk of
error was unclear.119 This seemingly intuitive technique of determining
accuracy, however, resembles the Court’s recent concern with the risk that
computer or clerical error can hinder the accuracy of a procedure—concerns
that also do not seem to be based upon the records of the cases.120
The second predominant method used for determining the risk of errone
ous deprivation is differentiating between types of factual determinations.
Under this procedure the court examines whether the procedures desired will
help to effect the determination that must be made.121 As applied it has been
used most often to distinguish “objective” or “documentary” issues from
“subjective” ones.
The subjective and objective labels used by the Court in Eldridge'12 do not
always prove to be meaningful. In practice, the subjective-objective distinc
tion affects when a hearing must be held: generally, plaintiffs attempt to
require that a procedure to which they are entitled after deprivation of a right
be provided before the deprivation occurs.123 “Subjective” issues are thought
116. See Gary v. Nichols, 447 F. Supp. 320, 326 (D. Idaho 1978) (three judge court) (evidence showing
that close to 50% of initial determinations reversed on appeal made meaningless by Eldridge).
117. One court found a high reversal rate relevant when the contested procedure, unlike the one in
Eldridge, did not allow the benficiary to submit additional information after the initial determination of
ineligibility. See Johnson v. Mathews, 539 F.2d 1111, 1122 & n. 16 (8th Cir. 1976)(30% error in procedure
regarding social security benefits). Similarly, in a case decided last Term that could have implications for
procedural due process analysis, the Supreme Court concluded that a statutory requirement for an accurate
determination in social security waiver cases was not met when 30% of the decisions rendered based on
written submissions were reversed. See Califano v. Yamasaki, 99 S. Ct. 2545, 2555-56 (1979). Also, one
court relied on what it found to be a low error rate of 18.96% to find the risk of erroneous deprivation
"slight." Graves v. Meystrik, 425 F. Supp. 40, 48-49 (E.D. Mo.), affd mem., 431 U.S. 910 (1977).
118. 430 U.S. 651 (1977).
119. The majority never stated a clear justification for its conclusion that “the risk of error . . . can only
be regarded as minimal.” Id. at 682. Indeed, the majority had previously indicated that the procedure could
be abused. See id. at 676. The possibility of abuse was apparent from the facts of the case: the plaintiffs’
punishments, which caused them severe injuries, were not administered in accordance with the school
board’s regulations. See id. at 656 & n.7, 657. Not surprisingly, the dissent contended that the majority’s
conclusion was based on "no finding or evidence in the record.” Id. at 699 n. 17 (White, J., with Brennan,
Marshall & Stevens, JJ., dissenting).
120. See Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18 & n.20 (1978) (utility billing
procedures); Dixon v. Love, 431 U.S. 105, 113 (1977) (driver’s license revocation procedures).
121. Proposed procedures must help a plaintiff enforce his right or they will not be instituted. See Smith
v. Organization of Foster Families for Equality & Reform, 431 U.S. 816, 850-51 (1977) (procedures not
required when irrelevant to the right at stake); Hortonville Joint School Dist. No. 1 v. Hortonville Educ.
Ass’n, 426 U.S. 482, 494 (1976) (no use for additional procedures when threshhold facts not in dispute);
Stolberg v. Caldwell, 423 F. Supp. 1295, 1300-01 (D. Conn. 1976) (same).
122. See notes 33-34 supra and accompanying text (Court in Eldridge examined whether pretermination
inquiry involved objective or subjective criteria).
123. See Mattern v. Mathews, 582 F.2d 254, 262 (3d Cir. 1978) (social security benefits recoupment
procedure), cert, denied, 99 S. Ct. 3101 (1979); Hayes v. City of Wilmington, 451 F. Supp. 320, 323 (D.
Del. 1978) (employment suspension procedure); Shannon v. United States Civil Serv. Comm’n, 444 F.
Supp. 354, 360 (N.D. Cal. 1977) (civil service retirement benefit recoupment procedure).
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to be those bearing on matters such as credibility, sincerity, and fault, for
which oral pretermination hearings are usually required.*
124 Courts have been
less precise when defining objective issues, for which pretermination hearings
are not generally required; objective issues are perhaps best defined as all
issues that are not subjective.125 Such judicial definitions of “objective” issues
as issues that are well suited to documentary proof merely tend to restate the
conclusion.126
The inexact definitions of objective and subjective issues lead to problems
when applying the terms to actual situations. The obvious difficulty in
differentiating between determinations in which credibility is a primary
component and those in which documentary facts are the main issue has led
to unpredictable results when courts have used the subjective-objective
distinction.127
Using erroneous deprivation considerations to decide issues of timing contrasts with one judge’s view
that the public and private interest considerations are more relevant in determining when a procedure
should be provided and that the element of erroneous deprivation should be considered in determining
whether a procedure is necessary. Mazaleski v. Truesdell, 562 F.2d 701, 725 & n.10 (D.C. Cir. 1977)
(Bazelon, C.J., concurring and dissenting).
124. See Matthews v. Mattern, 582 F.2d 248, 256 (3d Cir. 1978) (issuance of waiver based on findings of
credibility and fault; oral pretermination hearing necessary); cert, denied. 99 S. Ct. 3101 (1979); Mazaleski
v. Truesdell, 562 F.2d 701, 726 (D.C. Cir. 1977) (Bazelon, C.J., concurring and dissenting) (employee
evaluation highly subjective; testimonial evidence more reliable than written submissions); Ross v.
Pennsylvania State Univ., 445 F. Supp. 147, 153 (M.D. Pa. 1978) (student’s attitude relevant consideration
in suspension procedure; oral hearing necessary prior to suspension); Shannon v. United States Civil Serv.
Comm'n, 444 F. Supp. 354, 364 (N.D. Cal. 1977) (waiver determination based on findings of equity and
good conscience and involves question of credibility; pretermination hearing required); Hurley v. Toia, 432
F. Supp. 1170, 1176-77 (S.D.N.Y.)(issue of “good cause” for missed work assignment only determinable
after examination of all facts and circumstances; pretermination hearing required), affd mem., 573 F.2d
1291 (1977); Sockwell v. Maloney, 431 F. Supp. 1006, 1012 (D. Conn. 1976) (decision to terminate foster
care payments involves questions of credibility and veracity; pretermination hearing required), affd per
curiam, 554 F.2d 1237 (2d Cir. 1977). But see Gary v. Nichols, 447 F. Supp. 320, 325 (D. Idaho 1978)
(three judge court) (although subjective determination of fault may be present in procedure determining
eligibility for unemployment benefits, oral hearings not required before benefits may be suspended).
Because the term subjectivity may also be defined in a somewhat different manner, however, it can be a
double-edged sword. At times the subjective nature of a determination has been used as a rationale for
denying additional procedures. See Greenholtz v. Inmates of Neb. Penal & Correctional Complex, 99 S. Ct.
2100, 2107-08 (1979) (formal hearing and full statement of reasons not required in parole release
determination; because of subjective nature of determination, additional procedures cannot make it errorfree and will only increase state’s burden); Drummond v. Fulton County Dep’t of Family & Children
Servs., 563 F.2d 1200, 1210 (5th Cir. 1977) (en banc) (trial type proceeding useful only when questions of
objective fact at stake; hearing not required for "subjective determinations” bearing on policy issues), cert,
denied, 431 U.S. 910 (1978).
125. Cf. Town Court Nursing Center, Inc. v. Beal, 586 F.2d 266, 277 (3d Cir. 1978)(objective issue is
one in which credibility and veracity are of little importance).
126. See Califano v. Yamasaki, 99 S. Ct. 2545, 2555 (1979) (prerecoupment oral hearing not required for
individuals arguing that Social Security Administration erred in deciding recipients had been overpaid;
such issue well-suited to documentary proof); Town Court Nursing Center, Inc. v. Beal, 586 F.2d 266, 277
(3d Cir. 1978) (en banc) (oral hearing not required before nursing home’s Medicare provider agreement
terminated; decision based on routine, standard, unbiased reports by health care professionals); Atwater v.
Roudebush, 452 F. Supp. 622, 630-31 (N.D. Ill. 1976) (prior oral hearing not required before government
sets off debt of federal worker against back wages; issue well-suited to documentary proof); cf. McGrath v.
Weinberger, 541 F.2d 249, 253-54 (prior oral hearing not required when psychologists reviewed
individual’s capability of managing social security benefits; slight risk of erroneous deprivation because
decision makers have recipient’s “sincere interest” in mind), cert, denied, 430 U.S. 933 (1977).
127. A pair of recent en banc decisions by the Third Circuit underscores the difficulty of categorizing a

1422

The Georgetown Law Journal

[Vol. 67:1407

When ascertaining the risk of erroneous deprivation courts occasionally
consider elements other than the accuracy of the proceeding or the character
of the issues.128 Although these two methods continue to dominate the courts’
analysis of erroneous deprivation, the diverging definitions underscore the
basic weakness of this part of the Eldridge test: it is still not totally clear what
the “risk of erroneous deprivation” is or how courts are to determine it. The
most frequent line of analysis differentiates among various types of factual
determinations in an effort to decide whether additional procedures will aid
the given determination. This method is attractive from a theoretical
standpoint. Ideally, procedures should not be required when they would not
or would only minimally aid the private and governmental parties. Yet the
adjudicative method most often used to make this judgment, the subjectiveobjective distinction, has not been useful. Hard to define and hard to apply,
this confusing distinction barely clarifies a nebulous concept.
Evaluating the accuracy of a procedure would seem to be a more attractive
approach from both a conceptual and a practical standpoint. Yet accuracy
cannot be determined on the basis of a court’s “hunches” about whether
errors are likely to occur. Accuracy should be determined by examination of
the evidence on the record. Numerical evidence concerning the frequency
with which a contested procedure is reversed should be relevant in this
regard. Although Eldridge correctly indicated that statistics may be misap
plied,129 the solution is not to ignore them. Instead, courts should set
guidelines on when statistical rates can be utilized. Furthermore, a showing of
very high rates of reversal, by any standard, should be given some credence by
a court in determining the risk of erroneous deprivation.
Examination of later applications of the Eldridge test indicates that the test
is not without its problems. Yet the methods of applying the test that were
criticized by the commentators and illustrated by the lower court opinion in
procedure using the subjective-objective distinction. At issue in both cases was the Department of Health,
Education, and Welfare’s procedures for finding health care institutions ineligible to provide services for
Medicare beneficiaries. In the first case, which was brought by the health care institution, Chief Judge
Seitz, writing for a unanimous court, upheld the procedure, which provided the institution with no right to
an oral hearing before it was found ineligible. One reason the court did not require a pretermination
hearing was because of the slight risk of erroneous deprivation; the court found the determination to be an
objective one—“an easily documented, sharply focused decision.” Town Court Nursing Center, Inc. v.
Beal, 586 F.2d 266, 277 (3d Cir. 1978) (en banc).
In the second case, which judged the procedures from the perspective of the patients who would be
transferred to other institutions if the facility were found to be ineligible, four concurring judges viewed the
subjective-objective determination somewhat differently. Calling the decision to decertify an institution
and make it ineligible to receive patients “discretionary,” the judges contended that prior to the
institution’s decertification the patients should be able to present orally any special facts about whether
decertification would cause serious hardship and danger to them. Town Court Nursing Center, Inc. v.
Beal, 586 F.2d 280, 293-94 (3d Cir. 1978) (en banc) (Adams, J., with Gibbons, Weis, & Garth, JJ.,
concurring), cert, granted sub nom. O'Bannon v. Town Court Nursing Center, Inc., 99 S. Ct. 1990 (1979).
I he plurality opinion simply found the procedure unconstitutional without specifying new procedures. Id.
at 282-83.
128. See Feinberg v. Federal Deposit Ins. Corp., 420 F. Supp. 109, 120-21 (D.D.C. 1976) (oral argument
required because of broad nature of inquiry); Keane v. Berry, 416 F. Supp. 858, 860 (D. Ariz. 1976)
(hearing required because determination quasi-criminal). Additionally, one court examined the delay
caused by a post-termination procedure, a consideration the Eldridge court found relevant to the weight of
the private interest, in determining the risk of erroneous deprivation. See Graves v. Meystrik, 425 F. Supp.
40, 48-49 (E.D. Mo.) (post-termination hearing sufficient because 70% of final decisions rendered within
45 days of filing of appeal; risk of erroneous deprivation slight), affd mem.. 431 U.S. 910 (1977).
129. Mathews v. Eldridge, 424 U.S. 319, 346-47(1976).
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Mattern v. Mathews have, to a large extent, simply not recurred in later cases.
This is established by the foregoing review of the courts’ analysis of the three
elements of the Eldridge test. The tendency exhibited by the district court
decision in Mattern to underestimate private interests and to compare various
types of interests has not figured in these cases. Moreover, the courts have
generally not overvalued governmental interests, particularly those concern
ing administrative costs. Only in the context of evaluating the risk of
erroneous deprivation have the courts generally confirmed the critics’ fears.
An element-by-element analysis of the Eldridge test does have certain
deficiencies. That a court deems a private interest of high weight or a
government interest of low weight does not guarantee to the private party
ultimate success on the merits.130 When the case results are examined,
however, the conclusion is the same: despite the commentators’ implicit
concerns to the contrary, the Eldridge test has not served as a bar to plaintiffs’
procedural due process claims.131

The Premise of the Eldridge Test: Is Balancing Bad?
To conclude that the Eldridge test has not been used in a mechanical or
harsh manner answers criticism of the manner in which the test might be
applied in cases subsequent to Eldridge. It does not, however, refute
contentions about the premise of the test; benign application of a fundamen
tally unsound doctrine does not make the doctrine any more justifiable.
Two major criticisms of the premise of the Eldridge test were mentioned
previously: First, that because it concentrates on the utility of procedures it
does not take enough elements into account,132 and second, that as a balancing
test, it misconstrues the nature of due process as an individual right.133 Any
130. See Hortonville Joint School Dist. No. 1 v. Hortonville Educ. Ass’n, 426 U.S. 482, 494, 497 (1976)
(contested procedure sustained even though private interest deemed self-evident and important); Stolberg
v. Caldwell, 423 F. Supp. 1295, 1300-01 (D. Conn. 1976) (no new procedure required even though private
interest accorded great weight and governmental interest low; low risk of erroneous deprivation
"determinative”). Similarly, if a court finds the governmental interest high, it does not necessarily follow
that the plaintiff will lose. See note 107 supra.
131. See, e.g., Memphis Light, Gas & Water Div. \. Craft, 436 U.S. 1, 18 (1977) (hearing required before
utility service terminated); Mattern v. Mathews, 582 F.2d 248, 258 (3d Cir. 1978) (hearing required before
Social Security Administration can recoup benefits when recipient asks for waiver of recoupment), cert,
denied, 99 S. Ct. 3101 (1979); Duchesne v. Sugarman, 566 F.2d 817, 828 & n.26 (2d Cir. 1977) (cityinitiated hearing required before it can refuse to return children to natural mother’s custody); Stypmann v.
City & County of San Francisco, 557 F.2d 1338, 1343-44 (9th Cir. 1977) (hearing required to determine
whether city acted legally in towing private car; car owner need not retrieve car and pay fine before
receiving hearing); Tatum v. Mathews, 541 F.2d 161, 165 (6th Cir. 1976) (hearing required before state
disability beneficiaries may be found ineligible for social security payments); Johnson v. Mathews, 539 F.2d
1111, 1122 (8th Cir. 1976) (same); United States ex rel. Hoss v. Cuyler, 452 F. Supp. 256, 292-95 (E.D. Pa.
1978) (prison must identify objective guidelines used to determine if prisoners will be released from
segregated confinement and must provide more frequent psychological testing of confined prisoners); Ross
v. Pennsylvania State Univ., 445 F. Supp. 147, 153-54 (M.D. Pa. 1978) (hearing required before graduate
student expelled by university for defective scholarship); Sockwell v. Maloney, 431 F. Supp. 1006, 1012-13
(D. Conn. 1976) (foster care payment recipients entitled to timely notice and hearing with impartial
decisionmaker, opportunity for counsel, right of confrontation and cross-examination, and statement of
decision before payments terminated), affd per curiam, 554 F.2d 1237 (2d Cir. 1977)
132. See Mashaw, supra note 43.
133. See Note, Specifying the Procedures, supra note 57.
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discussion of these points will, of necessity, be highly theoretical; lower courts
in particular have largely concentrated on applying the Eldridge test rather
than on examining its premise. Thus, they rarely discuss what purposes
procedural due process does or should promote.
Is the Test Inflexible?
In his article on Eldridge, Professor Mashaw
criticized the test for its narrowness.134 He found it deficient because it
focused on the utility of contested procedures and did not take into account
such considerations as dignity, equality, and tradition.135 Although the test
does concentrate on the utility of procedures, courts have not limited
themselves to examinining only the three elements explicitly mentioned in
Eldridge. Courts generally have not embellished the test, but on occasion they
have taken additional considerations into account. In particular, two recent
Supreme Court cases have emphasized that tradition is to be given some
weight in determining the constitutionality of a procedure.136 Additionally,
one court, in a decision requiring further procedural safeguards, has noted the
interest of placing the individual on an equal footing with the government.137
The dignity interest also has been found relevant to the procedural due
process examination.138 Thus, the courts have not ignored the elements other
than utility that Mashaw found to be relevant to due process adjudication.
On the other hand, most courts have not discussed these additional
elements. That the Eldridge test does not preclude their review cannot be
stretched to mean that the test requires examination of all possible considera
tions. Expanding the test to require inclusion of additional factors, however,
does not seem to be preferable to maintaining it in its present form. First, such
an expanded test would likely be quite difficult to apply; one apparent
advantage of the Eldridge test, the relative ease with which it is used by
courts, would thus be eliminated. Second, the courts’ attempts at defining
“risk of erroneous deprivation”139 under the present test do not inspire
confidence that they would successfully give form to such nebulous and allencompassing concepts as dignity and equality.140 Adjudication should be
134. See Mashaw, supra note 43, at 47-48.
135. See notes 52-56 supra and accompanying text.
136. See Board of Curators v. Horowitz, 435 U.S. 78, 90 (1978) (hearing not required prior to dismissal
from public medical school; deference given to “historic judgment of educators”); Ingraham v. Wright, 430
U.S. 651, 675 (1977) (argument for requiring additional procedures and safeguards before imposing
corporal punishment on students would be stronger but for traditional use of such punishment). As
Ingraham suggests, examination of tradition appears to work against the private party.
137. See Duchesne v. Sugarman, 566 F.2d 817, 828 (2d Cir. 1977) (situation unfair when plaintiff must
file habeas action against city to force review of its decision not to return her children; government, as
stronger party, should initiate action).
138. See Carey v. Piphus, 435 U.S. 247, 262 (1978) (government conceded purpose of due process is to
convey feeling to individual that he has been dealt with fairly); cf. Greenholtz v. Inmates of Neb. Penal &
Correctional Complex, 99 S. Ct. 2100, 2117-18 (1979) (Marshall, J., with Brennan & Stevens, JJ.,
dissenting) (parole release proceedings should preserve appearance of fairness and confidence of inmates in
decisionmaking process).
139. See notes 115-28 supra and accompanying text.
140. Considerations of dignity and equality go to the “acceptability" of the procedure to the individual
who will be affected by it. In a well-known article, Barry Boyer deemed this consideration of acceptability,
along with those of efficiency and accuracy, as one of the three criteria by which any procedure should be
judged. Boyer, Alternatives to Administrative Trial-Type Hearings for Resolving Complex Scientific,
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intelligible as well as intelligent; an attempt to serve the latter purpose would
probably frustrate the former.
Does the Test Misconstrue the Purpose of Due Process?
The cases rather
understandably do not address the second argument against the concept of a
utilitarian test—that it transforms an individual right into a political check.141
Focusing on two of the more specific criticisms in this area one can perceive
the philosophical and pragmatic shortcomings of this contention.
The first major criticism concerns the balancing test itself: individual rights
should not be balanced away. Even if “due process” could be defined as an
absolute right, as some members of the Supreme Court have defined the right
of speech142 or the right to counsel,143 this objection would not be compelling.
Those who have criticized the Eldridge test for its subjectivity and lack of
definition would be unlikely to be assuaged by an open-ended test. Indeed,
such a “fundamental fairness” test was used before the Goldberg v. Kelly
decision and was criticized for its subjectivity.144 One advantage of the
Eldridge test is that it has provided a relatively uniform and intelligible means
of adjudication in this area. This advantage would be lost if a “fundamental
fairness” doctrine were reintroduced.
The second specific objection to the Eldridge decision is that due process
should not be constrained by notions of governmental cost and efficiency. As
previously mentioned, courts using the Eldridge test have generally not given
undue weight to the administrative expenses argument.145 Although courts
could easily adjudicate due process claims without taking such costs into
account, they should not pursue this course. An increase in procedural due
process requirements creates an increase in the procedures that the govern
ment must provide.146 Because the government resources are not infinite,
Economic, and Social Issues, 71 Mich. L. Rev. ill, 137 (1972). Yet the author concedes the concept of
acceptability is “relatively amorphous” and “raise[s] complex questions of political theory regarding the
exercise of governmental power.” Id. at 146-47. One is thus uncertain about the courts' ability routinely to
judge issues such as acceptability.
141. See notes 57-61 supra and accompanying text.
142. See Königsberg v. State Bar, 366 U.S. 36, 61-62 (1961) (Black, J., with Warren, C.J. & Douglas, J.,
dissenting) (first amendment right to free speech unequivocal; judicial balancing to ascertain scope of
amendment unwarranted).
143. Cf. Douglas v. California, 372 U.S. 353, 357-58 (1963) (dictum) (when rich person has benefit of
counsel's ability to research and to argue law on appeal poor person should be provided with same).
144. See Kadish, Methodology and Criteria in Due Process Adjudication: A Survey and Criticism, 66
Yale L.J. 319 (1957) (criticizing contemporary method of due process adjudication based on conventions
of morality).
145. See notes 108-14 supra and accompanying text.
146. This may be contrasted with a constitutional right such as the right to “pure” speech. Allowing
someone to publish a newspaper does not invariably increase governmental burdens; similarly, giving one
individual greater rights to publish will not give others lesser rights to publish.
On the other hand, the government must sometimes incur a cost in providing individuals with a
constitutional right. In that event, the government will be required to take affirmative action despite the
costs. See, e.g., Bounds v. Smith, 430 U.S. 817, 824-25 (1977) (prisoners’ access to courts); Green v. County
School Bd., 391 U.S. 430, 437-38 (1968) (integration of public schools); Schneider v. State, 308 U.S. 147,
162 (1939) (right to speech in public forum). Although the government cannot deny a constitutional right
to an individual to avoid incurring a cost, cost considerations do figure prominently in the procedural due
process cases in which the issue was not whether a procedure should be provided but what kind of
procedure was required. The Court’s treatment of this issue in cases involving constitutional rights other
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however, to the extent the state spends money to confer a benefit such as a
procedure upon one individual it must deny a benefit to another. The
government could increase taxes to confer the benefit, but this will ultimately
produce the same result because individuals will have less income to spend.147
Any approach that distinguishes between individual interests and governmen
tal interests is fallacious. Additional procedures should be required only if the
benefit derived from the procedures outweighs the costs incurred by other
individuals either singly or in the aggregate. This approach is what the
Eldridge balancing test requires.
Defining the optimal method for procedural due process adjudication is
not an easy task and has not been attempted here. Yet courts must confront
the problem of deciding when a procedure meets constitutional requirements.
In so doing, and in formulating a solution, they face a variety of considera
tions. Any method of adjudication must be capable of clear articulation so
that it may be understood and applied by courts. Because due process must be
flexible, however, its application cannot be mechanical or rigid. Moreover, the
requirements formulated must be both fair to the individuals who must accept
the results of procedures and reasonable to the governmental bodies that must
bear the costs of procedures.
In Mathews v. Eldridge the Supreme Court formulated a method for due
process adjudication by constructing a three element balancing test. Although
subject to abuse by courts and deficient in at least one significant detail, on
balance the framework set out by Mathews v. Eldridge has provided generally
understandable, equitable results. Heavily criticized at its inception, its
application has not proven to be as harsh or skewed as originally anticipated.

than due process also has not indicated that governmental costs are irrelevant. For example, the
government is free to choose the most economical means of providing a prisoner’s right. See Bounds v.
Smith, 430 U.S. at 825 (economic factors may be considered). In the first amendment area the government
may regulate the time, place, and manner of speech when necessary to further “significant” governmental
interests. Young v. American Mini-Theatres, 427 U.S. 50, 63 n.10 (1976). In practice, such interests have
tended to be substantive interests. See, e.g., id. at 62 (planning and regulating use of property for
commercial purposes); Grayned v. City of Rockford. 408 U.S. 104, 120-21 (1972) (smooth operation of
public schools); Cox v. Louisiana, 379 U.S. 559, 564 (1965) (substantive state interest in protecting judicial
process). Nothing in these cases precludes the government from proving that its interest in avoiding
administrative expenses is a substantive interest. Treatment in the procedural due process area differs
because a minority of the courts has deemed administrative costs to be a substantial interest without
requiring much proof. See note 107 supra and accompanying text.
147. Cf. Gary v. Nichols, 447 F. Supp. 300, 324-25 (D. Idaho 1978) (three judge court) (expenditures
necessary to provide additional procedures to one unemployment claimant might jeopardize rights of other
claimants to be heard promptly).
The response to the argument against increasing taxes to pay for the increased procedures is based on
the taxpayer’s lack of standing to bring suit to force the government to adopt more efficient or economical
procedures. Administrative inefficiencies that might result when additional procedures are mandated
would not implicate any competing “rights” of taxpayers. See Note, Specifying the Procedures, supra note
57, at 1529 n.80. Equating a private interest with a cause of action, however, seems to create an overly
formalistic distinction with no basis in the decisions regarding the legitimacy of competing interests. Of
course, in determining the proper weight a governmental interest should be given, courts may find it
relevant to examine the closeness of the relationship between aggregate governmental costs and the actual
effect on individuals. Indeed, courts do scrutinize more strictly the interest in avoiding governmental
administrative costs than they do other substantive interests. See notes 108-14 supra and accompanying
text.
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The fundamental premise of the test is sound, and the test provides a
workable and theoretically correct model for due process adjudication.

Marc A. Bernstein

CASE COMMENTS
Sneaking Through the Castle Gate:
Covert Entries by Police to Plant Bugging Devices
Dalia v. United States, 99 S. Ct. 1682 (1979)

Introduction
At midnight on April 5, 1973, FBI agents secretly broke into the business
office of Lawrence Dalia to plant an electronic listening device.1 Five weeks
later agents reentered the office to remove the bug.2 Both entries were made
pursuant to an electronic surveillance order applied for and granted under
title III of the Omnibus Crime Control and Safe Streets Act of 1968 (title
III).3 The order authorized FBI agents to “intercept oral communications of
Larry Dalia, and others as yet unknown ... at the business office of Larry
Dalia,”4 but did not specify the method of entry or indicate in any way that a
secret break-in was contemplated.5 At trial the Government introduced
evidence obtained during this surveillance to obtain Dalia’s conviction on
charges of receiving stolen goods and of conspiring to transport, receive, and
possess stolen goods.6
Dalia moved to suppress the evidence obtained from the bug before trial
and again after an evidentiary hearing held following his conviction. The trial
court denied both motions.7 The United States Court of Appeals for the Third
Circuit affirmed the trial court’s decision,8 and on April 18, 1979, the
Supreme Court affirmed.9
In the Supreme Court, Dalia challenged the legality of the police entries on
three grounds. First, he claimed that surreptitious breaking and entering by
the police violated the fourth amendment in all cases, regardless of the
reasonableness of the entry or of the approval of a court.10 Second, he asserted
that title III neither authorized the police to engage in such activity nor
empowered the courts to authorize it.11 Finally, he argued that even if covert
bugging entries were sometimes constitutional, they must be carried out
pursuant to specific authorization by the judge who issued the title III order.12
1. Dalia v. United States, 99 S. Ct. 1682, 1687 (1979).
2. Id.
3. 18 U.S.C. §§ 2510-2520(1976).
4. 99 S. Ct. at 1686 n.4.
5. See id. at 1686 n.4, 1687 (order authorizing interception did not mention explicitly method of
execution).
6. Id. at 1687 & n.6.
7. United States v. Dalia, 426 F. Supp. 862, 872 (1977), affd, 575 F.2d 1344 (3d Cir. 1979), affd, 99 S.
Ct. 1682 (1979).
8. United States v. Dalia, 575 F.2d 1344, 1347 (3d Cir. 1979), affd, 99 S. Ct. 1682 (1979).
9. Dalia v. United States, 99 S. Ct. at 1694.
10. Id. at 1688.
11. Id. at 1689.
12. Id. at 1692.
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Because the bugging order in this case contained no such approval, Dalia
claimed the evidence from the bug should be suppressed.13 In an opinion by
Justice Powell, a divided Court disagreed and held that covert entry onto
private premises is not unreasonable per se.14 The Court further held that the
“language, structure, and history” of title III demonstrate Congress’ intention
to empower the courts to approve such entries as long as they otherwise meet
the fourth amendment’s standard of reasonableness.15 Finally, the Court
decided that specific authorization for break-ins need not be included in the
bugging order.16
Justice Stevens dissented, arguing that title III did not authorize surrepti
tious breakings and enterings, and that in the absence of such authorization,
police may not engage in such activity and courts may not approve it.17
Justice Brennan agreed with the majority that covert entries are not
unreasonable per se, but argued that even if title III authorized surreptitious
entries, the Constitution requires separate approval in the bugging order
before such entry can be made.18
Although divided, the Court settled issues that had split the circuit courts
even more seriously.19 One circuit had held that Congress purposefully
omitted break-in authorization in title III and that break-ins therefore
violated the statute itself.20 Other courts had held that such entries were
permissible, but only under a variety of conditions more restrictive than those
finally imposed by the Court in Dalia.21 After Dalia, it now is clearly
permissible to break and enter pursuant to a valid title III order, even though
the order is silent on the means of entry, as long as the entry itself is
reasonable under all the circumstances.22 The Court thus has granted both the
police and the courts a wide range of discretion concerning the means of entry
in bugging cases. In so doing, it has also given the most expansive reading
possible of title III and, by refusing to require separate authorizations for
13 See id.
14. Id. at 1689. Justices Brennan and Stewart also concurred in this holding. Id. at 1694. Justices
Marshall, Stevens, and Brennan dissented on other grounds. Id. at 1696. See text at notes 17-18 infra.
15. Id.at 1689. Justice Stewart also concurred in this holding. Id. at 1694.
16. Id. at 1694.
17. Id. at 1696-97 (Stevens, J., with Brennan & Marshall, JJ., dissenting).
18. Id. at 1694-96 (Brennan, J., with Stewart, J., joined in part, concurring in part and dissenting in
part).
19. The three Supreme Court opinions arguably adopt the positions, respectively, of the Second, Sixth,
and Fourth Circuits. Justice Powell’s conclusions are much like those in United States v. Scafidi, 564 F.2d
633, 639-40 (2d Cir. 1977) (Congress intended to empower courts to permit break-ins; separate
authorization for covert entry not required), cert, denied, 436 U.S. 903 (1978). Justice Stevens’ dissent
resembles the rationale in United States v. Finazzo, 583 F.2d 837, 850 (6th Cir. 1978) (title III does not give
police power to engage in or courts power to approve covert entry; such power should not be implied),
vacated and remanded mem., 99 S. Ct. 2047 (1979). Finally, Justice Brennan’s position is similar to that of
the court in Application of United States, 563 F.2d 637, 644 (4th Cir. 1977) (break-ins permissible only
with specific prior court authorization).
20. United States v. Santora, 583 F.2d 453, 464 (9th Cir. 1978), vacated and remanded mem., 99 S. Ct.
2047 (1979).
21. United States v. Ford, 553 F.2d 146, 170 (D.C. Cir. 1977) (assuming break-ins constitutional, entry
permissible only with specific carefully circumscribed prior authorization); United States v. Agrusa, 541
F.2d 690, 701 (8th Cir. 1976) (break-ins into business premises made pursuant to separate prior
authorization permissible; holding explicitly limited to facts), cert, denied, 429 U.S. 1045 (1977).
22. Dalia v. United States, 99 S. Ct. at 1689, 1694.
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break-ins, has significantly reduced the privacy protections afforded individu
als under the fourth amendment.
This Comment questions the articulated basis for the Court’s conclusion
that covert entries without express judicial approval are sometimes reasonable
and that Congress implicitly approved such entries. The Court’s analysis is
compelled neither by its earlier decisions nor by the legislative history of title
III. Further, the Court’s analysis appears to accord a heavy presumption of
reasonableness to breaking and entering that is contrary to constitutional
precedent and unsupported by the language and intent of title III. Authority
the Court did not cite, however, can support an alternative view that sources
other than title III empower judges to determine the permissibility of
breaking and entering and to approve the practice under certain circum
stances. This Comment argues that the courts should adopt this alternative
view and avoid the unfortunate effects that may result from the Supreme
Court’s opinion.
By failing to require that such break-ins be separately and expressly
authorized, the Court also leaves the door open to potential abuse of fourth
amendment interests. This danger arises because the criteria implied by the
opinion for evaluating the reasonableness of future break-ins will prove
difficult to apply at a motion to suppress. After analyzing these difficulties,
this Comment concludes by suggesting a procedure that is consistent with
Dalia and that may strike a better balance among the competing interests
affected by covert entries.

Fourth Amendment Reasonableness
It is clear that breaking and entering to plant electronic surveillance
devices impinges on fourth amendment interests.23 The Supreme Court has
repeatedly recognized that the fourth amendment protects homes against
arbitrary governmental intrusion.24 The Court also has made clear that such
protection extends to private business premises as well.25 Because entries to
23. The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but
upon probable cause, supported by oath or affirmation, and particularly describing the place
to be searched and the persons or things to be seized.
U.S. Const, amend. IV.
24. E.g., Lewis v. United States, 385 U.S, 206, 211 (1966) (dictum) (“Without question, the home is
accorded the full range of Fourth Amendment protections”); Silverman v. United States, 365 U.S. 505, 511
(1961) (“At the very core [of the fourth amendment] lies the right of a man to retreat into his own home
and there be free from unreasonable governmental intrusion.”); United States v. Jeffers, 342 U.S. 48, 51
(1951) (fourth amendment “protection extends to both ‘houses' and ‘effects’”); see Amos v. United States,
255 U.S. 313, 315-16 (1921) (search of home without warrant plain violation of fourth amendment); cf.
Camara v. Municipal Court, 387 U.S. 523, 534 (1967) (fourth amendment requires warrant prior to code
enforcement inspection of personal residence).
25. E.g., Michigan v. Tyler, 436 U.S. 499, 504-05 (1978) (firefighters’ warrantless search of burned
premises of store unconstitutional; fourth amendment protects against arbitrary governmental invasion of
commercial establishments); Marshall v. Barlow’s, Inc., 436 U.S. 307, 325 (1978) (federal statute
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plant bugs almost always involve governmental intrusions into homes or
offices, they fall within the ambit of the fourth amendment.26 There thus was
a substantial constitutional basis for Dalia’s claim that regardless of the
“reasonableness” of a particular entry or of the existence of prior judicial
approval, the egregious nature of covert entries violates the fourth amend
ment per se.27 Seven justices, however, disagreed with this conclusion.28
PRIOR SUPREME COURT DOCTRINE

Justice Powell, writing for the majority, began by citing Irvine v. Califor
nia2930
and Silverman v. United States20 as examples of prior implicit Supreme
Court recognition of the permissibility of covert entry.31 In Irvine, state police
secretly broke into a home three times to plant and to move a bugging
device.32 The Irvine Court emphasized the egregiousness of the fourth
amendment violation,33 but refused to suppress the evidence obtained as a
result of the entry because the exclusionary rule had not yet been extended to
violations of the fourth amendment by state police.34 In Dalia, Justice Powell
read Irvine as emphasizing that the covert entry in that case was gained
without the benefit of warrant or other process.35 In Silverman the Court
unanimously held that use of a “spike mike,”36 secretly driven into the heating
duct of a home, violated a constitutionally protected area.37 The Court
therefore reversed the petitioner’s conviction.38 The Silverman Court summa
rized past Supreme Court precedent with the statement that federal officers
authorizing warrantless searches of business premises for safety violations unconstitutional); G.M. Leasing
Corp. v. United States, 429 U.S. 338, 359 (1977) (warrantless IRS entry into corporate office unconstitu
tional); See v. City of Seattle, 387 U.S. 541, 543 (1967) (fourth amendment requires warrant prior to code
enforcement inspection of commercial premises); see Go-Bart Importing Co. v. United States, 282 U.S.
344, 358 (1931) (warrantless search of commercial premises violates fourth amendment); Silverthorne
Lumber Co. v. United States, 251 U.S. 385, 392 (1920) (corporation’s rights against unlawful search and
seizure are protected).
26. This would be true regardless of whether one believes that fourth amendment protection turns
mainly on property concepts or privacy concepts. Either theory would protect fourth amendment interests
in homes or business premises. It is thus irrelevant that the Supreme Court and lower federal courts have
moved away from defining the scope of the fourth amendment solely in terms of property rights. See Katz
v. United States, 389 U.S. 347, 351 (1967) (fourth amendment protects people, not places); Warden v.
Hayden, 387 U.S. 294, 300-01 (1967) (rejecting distinction between “mere evidence” and instrumentalities,
fruits, or contraband, for fourth amendment purposes); Project, Eighth Annual Review of Criminal
Procedure: United States Supreme Court and Courts of Appeals 1977-78, 67 Geo. L.J. 321, 323-24 & n.2
(1978).
27. Dalia v. United States, 99 S. Ct. at 1688.
28. Id. at 1689 (Powell, J. with Burger, C.J. and White, Blackmun & Rehnquist, JJ.); id. at 1694
(Brennan & Stewart, JJ., concurring in relevant part).
29. 347 U.S. 128 (1954).
30. 365 U.S. 505 (1961).
31. Dalia v. United States, 99 S. Ct. at 1688.
32. Irvine v. California, 347 U.S. at 130-31 (microphone moved from hallway to bedroom to closet).
33. Id. at 132 (police conduct in this case “would be almost incredible if it were not admitted”).
34. Id. at 134.
35. 99 S. Ct. at 1688.
36. See Silverman v. United States, 365 U.S. at 506 (“spike mike” is a “microphone with a spike about a
foot long attached to it, together with an amplifier, a power pack, and earphones”).
37. Id.
38. Id.
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may not “without warrant and without consent physically entrench into a
man’s office or home, there secretly observe or listen, and relate at the man’s
subsequent criminal trial what was seen or heard.”39 The Dalia majority took
this statement and the dictum in Irvine to infer that covert entry with a
warrant might be constitutional.40
This reading of Irvine and Silverman proves too much. In both cases police
secretly, forcibly, and without warrant invaded private premises, but in neither
case did the Court identify which factor made the police action unconstitu
tional. Justice Powell’s analysis trivialized the holdings in these cases to the
mere assertion that warrantless entries are forbidden.
Justice Powell further found no basis for formulating a new rule proscrib
ing all covert entries because these entries are permitted when needed for the
proper execution of a warrant.41 Moreover, although the failure to notify a
suspect that he is the object of a search represents a fatal flaw in normal
search warrant procedures, the Justice noted that electronic surveillance cases
have excused the lack of advance notice on the grounds that title Ill’s
subsequent notice provisions provide a constitutionally sufficient substitute.42
Hence, the Court made explicit what it felt “has long been implicit in [its]
decisions dealing with this subject: The Fourth Amendment does not prohibit
per se a covert entry” to install an otherwise legal bug.43
A NEW EXCEPTION TO BREAK-IN PROHIBITIONS

In the course of refusing to prohibit surreptitious bugging break-ins per se,
the Court has created a wholly new exception to the normal sanctions against
surreptitious entries onto private premises. The Court has asserted without
extensive analysis that police may constitutionally break and enter to execute
a search warrant “in some circumstances.”44 Such methods of warrant
execution, however, have been permitted in the past only in a limited number
of cases: when entry is refused police after they have stated their identity and

39. Id.
40. 99 s. Ct. at 1688.
41. Id. (citing Ker v. California, 374 U.S. 23, 28, 38 (1963) (breaking and entering home without
announcement constitutional; holding limited to facts) and Payne v. United States, 508 F.2d 1391, 1394
(5th Cir.) (execution of search warrant when premises unoccupied held no violation of fourth amendment),
cert, denied, 423 U.S. 933 (1975)).
42. 99 S. Ct. at 1688-89. See United States v. Donovan, 429 U.S. 413, 429 & n.19 (1977) (postsurveillance
notice to suspect adequate substitute for advance notice); 18 U.S.C. § 2518(8)(d) (1976) (judge shall cause
notice to be served on those subject to surveillance within 90 days from date of application for electronic
surveillance order).
43. 99 S. Ct. at 1689.
44. Id. at 1688.
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purpose,45 when the officer executing the warrant is in peril,46 or when
announcement and peaceful entry would result in the destruction of evi
dence.47 None of these carefully delineated exceptions, which the Supreme
Court categorizes as those in which “such entry is the only means by which
the warrant effectively may be executed,”48 is relevant to bugging entry cases.
Government agents seeking to install a bug neither announce their presence49
nor break and enter to avoid personal harm or to stop the immediate
destruction of evidence by suspects.
The Government’s rationale for secret entry, albeit entirely plausible, is
quite different from that behind the traditional exceptions. Suspects will not
make incriminating statements if they know a bug is close at hand. An
nouncement in bugging cases therefore might be excused by analogy to the
destruction of evidence exception;50 the Dalia Court, however, did not
attempt any such justification. This lack of explanation is especially trouble
some because the method of entry presents a question of constitutional
significance. In Ker v. California,5' for example, all but one Justice thought
that the method used by police to gain entry onto private premises demanded
fourth amendment scrutiny that went beyond a general examination of the
break-in’s permissibility under applicable state laws.52 The Dalia Court has
without discussion created a new class of exceptions to the requirement that
45. See 18 U.S.C. § 3109 (1976) (knock and notice statute). Section 3109 authorizes police to:

break open any outer or inner door or window of a house, or any part of a house, or anything
therein, to execute a search warrant, if, after notice of his authority and purpose, he is refused
admittance or when necessary to liberate himself or a person aiding him in the execution of
the warrant.
Id. Although the statute is cast as a grant of authority, courts have recognized a concommitant restriction:
entries by police that are not justified by refusal to admit after announcement or by the need for liberation
are deemed illegal and invalidate the search. See, e.g., Sabbath v. United States, 391 U.S. 585, 587-88 (1968)
(entry not preceded by announcement and refusal or in response to need for liberation invalidates
subsequent arrest and search); Miller v. United States, 357 U.S. 301, 313-14 (1958) (compliance with
§ 3109 requirements necessary for valid arrest); United States ex rel Manduchi v. Tracy, 350 F.2d 658, 660
(3rd Cir.) (dictum) (same), cert, denied, 382 U.S. 943 (1965).
46. 18 U.S.C. § 3109 (1976); see note 45 supra.
M. Ker v. California, 374 U.S. 23, 38 (1963) (unannounced entry into home when destruction of
evidence imminent upheld); cf. id. at 47 (Brennan, J., with Warren, C.J., & Douglas & Goldberg, JJ.,
concurring in part and dissenting in part) (with or without arrest warrant, unannounced police intrusion
into private home violates fourth amendment unless persons inside already know of officers’ authority and
purpose, persons within in imminent peril of bodily harm, or escape or destruction of evidence imminent).
48. Dalia v. United States, 99 S. Ct. at 1688.
49. The requirement of notice has always been a feature of the common law background to the fourth
amendment. See generally Case Comment, The Illegality of Eavesdrop-Related Break-ins: United States v.
Finazzo and United States v. Santora, 92 Harv. L. Rev. 919, 926-28(1979).
50. See United States v. Agrusa, 541 F.2d 690, 696-98 (8th Cir. 1976) (utterly self-defeating nature of
announcement in bugging cases sufficient exigent circumstance to excuse breaking and entering onto
private business premises), cert, denied, 429 U.S. 1045 (1977).
51. 374 U.S. 23 (1963).
52. See id. at 38 (“[W]e are warranted in examining [the] arrest to determine whether, notwithstanding
its legality under state law, the method of entering the home [breaking and entering] may offend federal
constitutional standards of reasonableness . . . .”); id. at 46 (Brennan, J., with Warren, C.J., & Douglas &
Goldberg, JJ., concurring in part and dissenting in part) (method of entry violates fourth amendment); cf.
id. at 44 (Harlan, J., concurring in result) (fourth amendment inapplicable; police action passes test of
fundamental fairness).
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police may break and enter private premises only after announcing their
authority and purpose.

Title III

and

Congressional Silence

Justice Powell next addressed Dalia’s claim that Congress had not given
the federal courts power to authorize electronic surveillance orders that may
only be executed by covert entry.53 The majority disposed of this contention
by asserting that “Congress meant to authorize courts—in certain specified
circumstances—to approve electronic surveillance without limitation on the
means necessary to its accomplishment, as long as they are reasonable under
the circumstances.”54 The Court reasoned that Congress’ failure to distin
guish in title III between wiretaps and bugs, despite its knowledge that bugs
require physical placement in private premises,55 demonstrated an intent to
include in title Ill’s grant of broad supervisory powers to the courts56 the
power to issue orders requiring for their execution bug emplacement.57 The
Court further reasoned that Congress’ failure to distinguish between wiretaps
and bugs in the legislative history indicated that “[tjhose considering the
surveillance legislation understood that, by authorizing electronic intercep
tion of oral communications in addition to wire communications, they were
necessarily authorizing surreptitious entries.”58 The Court concluded that to
disallow surreptitious entry would “largely thwart” Congress’ purpose in
passing the Act, which was to combat certain forms of crime, mainly
organized crime.59 Bugging, said the Court, is a necessary tool in successfully
fighting those crimes, and bugging almost always requires covert entry.60
The question of the power of the courts arises because title III, intended at
its passage to cover comprehensively electronic surveillance issues,61 left
unanswered whether surreptitious entries that are arguably necessary to plant
bugs should be permitted.62 Although the statutory guidelines clearly permit
police to obtain a court order to place a bug on private premises,63 the statute
53. Dalia v. United States, 99 S. Ct. at 1689.
54. Id.
55. See notes 80-85 infra and accompanying text.
56. 18 U.S.C. § 2516(1), (2) (1976) (federal and state courts, upon proper showing by law enforcement
officials, may “approv[e] interception of wire and oral communications”); id. § 2518 (procedures for
obtaining electronic surveillance order).
57. 99 S. Ct. at 1689-90.
58. Id. at 1691.
59. Id.; see note 66 infra.
60. Id. But see Report of the Nat. Comm’n for the Review of Federal and State Laws
Relating to Wiretapping and Electronic Surveillance 15 (1976) (only 26 of 1220 title III
electronic surveillance orders between 1968 and 1978 were for bugs).
61. See Gelbard v. United States, 408 U.S. 41, 46 (1972) (“Congress enacted a comprehensive scheme
for the regulation of wiretapping and electronic surveillance.”).
62. Although wiretaps may be executed without physical entry onto the suspect's premises, bugs often
require an intrusion on private property. See Hearings on Invasion of Privacy Before the Subcomm, on
Administrative Practice and Procedure of the Senate Comm, on the Judiciary, 89th Cong., 2d Sess. 973, 99798, 1007, 1011-12, 1225-26, 1249-50, 1252, 1517-18, 1702, 1704-05, 1731-32, 1954, 2339-40, 2379-80 (196566) (witnesses’ statements indicating need for breaking and entering when planting bugs) [hereinafter
Invasion of Privacy Hearings].
63. The statute provides only that the location of the interception be stated in the application and the
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fails to specify how the police may execute the order or to what extent judges
issuing an order may authorize the means of execution.64 Courts therefore
have been left to find whatever congressional intent they can from the
statute’s stated purposes, structure, and legislative history.
TITLE III AND ITS LEGISLATIVE HISTORY

The purpose of title III is two-fold: To safeguard citizen’s privacy by
prohibiting the unauthorized electronic interception of oral communica
tions65 and to combat certain enumerated federal crimes, especially those
characteristic of organized crime.66 In an attempt to strike a legislative
balance between citizens’ legitimate interests in privacy67 and the state’s
interest in apprehending criminals who can be prosecuted successfully only
with the aid of evidence obtained from electronic surveillance,68 the statute
explicitly prohibits the police from engaging in any kind of mechanical or
electronic surveillance of wire or oral communications without a valid judicial
order.69 Furthermore, title III carefully prescribes the procedures judges and
enforcement officials must follow before an order will issue.70 Before police
court order. 18 U.S.C. § 2518( 1 )(b)(ii), (4)(b) (1976). No restrictions are placed on which locations
interception may occur. Id. The requirement to specify location was not intended to limit permissible
locations, but was intended as a response to the constitutional need for "particularizing” the order. S. Rep.
No. 1097, 90th Cong., 2d Sess. 101 (1968), reprinted in [1968] U.S. Code Cong. & Ad. News 2112, 218990 [hereinafter S. Rep. No. 1097]; see Katz v. United States, 389 U.S. 347, 354-56 (1967) (dictum)
(electronic surveillance orders must be particularized); Berger v. New York, 388 U.S. 41, 58-60 (1967)
(same).
64. Several courts have remarked upon this omission. See, e.g., United States v. Finazzo, 583 F.2d 837,
839 (6th Cir. 1978) (title III silent concerning method of placement), vacated and remanded mem., 99 S.
Ct. 2047 (1979); United States v. Santora, 583 F.2d 453, 457 (9th Cir. 1978) (same), vacated and remanded
mem., 91 S. Ct. 2155 (1979); United States v. Agrusa, 541 F.2d 690, 698-99 (8th Cir. 1976) (same), cert,
denied, 429 U.S. 1045 (1977).
65. See 18 U.S.C. § 2511 (1976) (prohibits the interception or disclosure of all wire or oral
communications, except as specifically authorized by other provisions of the statute).
66. See 18 U.S.C. § 2516 (1976) (lists 31 crimes in connection with which government agents may apply
for interception orders, including murder, kidnapping, transmission of wagering information, theft from
interstate shipment, racketeering, and narcotics transactions). See S. Rep. No. 1097, supra note 63, at 70,
reprinted in, [1968] U.S. Code Cong. & Ad. News at 2157 (“The major purpose of title III is to combat
organized crime.").
67. Title III was passed, in part, “to protect effectively the privacy of wire and oral communications
....'' Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351, title III, § 801(b), 82
Stat. 211 (1968).
68. The state’s general interest in the prevention ofcrime is declared in the congressional findings for the
entire Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351, 82 Stat. 197 (1968). The
particular value of electronic surveillance in combatting organized crime is noted in the findings preceding
title III. “Organized criminals make extensive use of wire and oral communications in their criminal
activities. The interception of such communications . . . is an indispensable aid to law enforcement and the
administration of justice." Id. § 801(c), 82 Stat. 211 (1968). The intent to strike a balance has been noted
by various courts. See Application of United States Authorizing Interception of Wire Communications,
413 F. Supp. 1321, 1331 (E.D. Pa. 1976); Carter v. State, 274 Md. 411, 424, 337 A.2d 415 (1975).
69. See 18 U.S.C. § 2510(4) (1976) (“ 'intercept’ means the aural acquisition of the contents of any wire
or oral communications through the use of any electronic, mechanical, or other device”) (emphasis added);
id. § 2511 (1976) (generally prohibits interceptions except as provided for in chapter); id. § 2516 (1976)
(permits federal agents, under certain conditions, to apply for a court order authorizing interception).
70. For a thorough discussion of the procedures, see J. Carr, The Law of Electronic Sur
veillance §§ 4.01- .07 (1977). See also Project, supra note 26, at 362-64 (summarizing statutory
procedures and relevant judicial interpretations).
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may undertake electronic surveillance, designated officials must submit a
detailed application71 to a judge who, if satisfied that certain statutory criteria
have been met,72 may issue an order for electronic surveillance.73
Despite these procedural safeguards, the statute contains no direct guid
ance on how police may then execute the order. The statute requires only that
both the application and the order describe the premises involved.74 In other
words, orders may validly issue for locations that can be reached only by
surreptitious entry. Although the majority in Dalia used this possibility to
support its claim that Congress anticipated break-ins for the purpose of
bugging,75 the obvious care taken by Congress to develop a comprehensive,
highly detailed regime could suggest that those powers and authorities not
explicitly granted to the police and courts should not be read into the statute
by implication.7677
The statute itself does not indicate which interpretation is the better
reading. Section 2518 provides that interception orders may include a
provision directing a “communication common carrier, landlord, custodian,
or other person . . . [to] furnish the applicant forthwith all information,
facilities, and technical assistance necessary to accomplish the interception
unobtrusively."1'’ The majority in Dalia reasoned that this language contem
plates the use of surreptitious entry.78 Yet Justice Stevens in his dissent used
this same language—an amendment to the original statute—to argue with
equal force that Congress intended to limit the authority to trespass to those
means “expressly dealt with in the statute.”79
The legislative history provides little additional guidance concerning
Congress’ position on surrepetitious break-ins to plant bugs. The Senate
Report on the final bill noted that wiretaps may take several days to install
and “[o]ther . . . devices may take even longer.”80 The Senate floor debate
contains only unilluminating references to the possibility of surreptitious
71. The application must set out details of the offense suspected to have been or expected to be
committed, a particular description of the nature and location of the premises to be bugged, a statement
whether normal investigative techniques have been tried, and details of any previous application for bugs
involving the same people or premises. 18 U.S.C. § 2518(1) (1976).
72. The judge must find that probable cause exists to believe that the enumerated crime has been or will
be committed, that probable cause exists to believe that the communications to be intercepted will disclose
evidence of the crime, and that normal investigative techniques have failed or appear likely to fail if tried.
18 U.S.C. § 2518(3) (1976).
73. The order must meet statutory requirements of particularity and specify, among other things, the
suspect involved, the place of interception, and the period of time during which the interception is
authorized. 18 U.S.C. § 2518(4) (1976).
74. 18 U.S.C. § 2518(l)(b)(ii), (4)(b) (1976).
75. 99 S. Ct. 1682, 1690 & n.ll (1979).
76. See United States v. Santora, 583 F.2d 453, 457-58 (9th Cir. 1978) (Congress intended to delineate
explicitly the scope of powers extended to the courts), vacated and remanded mem.. 99 S. Ct. 2155 (1979).
77. 18 U.S.C. § 2518(4) (1976) (emphasis added). These words were added by amendment in 1970.
District of Columbia Court Reform and Criminal Procedure Act of 1970, Pub. L. No. 91-358, title II,
§ 211(b), 84 Stat. 654 (1970).
78. 99 S. Ct. at 1690 n.10; accord. United States v. Ford, 414 F. Supp. 879, 883 (D.D.C. 1976), affd. 553
F.2d 146 (D.C. Cir. 1977) (this language indicates surreptitious entry contemplated).
79. 99 S. Ct. at 1700-01 & n.21 (Stevens, J., with Brennan & Marshall, JJ., dissenting). See also
Application of United States, 563 F.2d 637, 642 (4th Cir. 1977) (rejecting as "tenuous” Government's
argument that language of amendment inferentially contemplated surreptitous entry).
80. S. Rep. No. 1097, supra note 63, at 103, reprinted in, [1968] U.S. Code Cong. & Ad. News at 2192.
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entry under the bill’s provisions.81 Witnesses at congressional hearings held
two and three years before the bill’s passage indicated on several occasions
that covert entries were needed to facilitate the implementation of a bugging
order.82 In the context of an otherwise hotly debated bill,83 these references
are paltry indeed. Although they do support Justice Powell’s assertion in
Dalia that Congress was aware of the distinction between wiretaps and bugs,84
there is no authoritative statement in the legislative history concerning
Congress’ view on either surreptitious entry to plant bugs or on the courts’
ability to sanction such activity under the statute.85
THE MEANING OF SILENCE

Despite this silence and ambiguity, the Dalia Court found implicit
Congressional approval of breaking and entering to plant bugs, with decisions
in specific cases to be left to the courts.86 Determining Congress’ intentions
from silence, however, is a precarious business because other conclusions are
equally plausible. One circuit court, for example, has cogently reasoned that
Congress, by remaining silent, intended to prohibit breaking and entering.8788
In
United States v. Santora,the United States Court of Appeals for the Ninth
Circuit read title Ill’s legislative history as demonstrating an intent to define
and limit federal court power to issue electronic surveillance orders.89 The
Santora court found constraints imposed by Silverman v. United States,90 in
81. Senator Tydings, a proponent of the bill, remarked, "Bugs are difficult to install in many places since
surreptitious entry is often impossible. Often, more than one entry is necessary to adjust equipment." 114
Cong. Rec. 12,989 (1968). An opponent, Senator Morse, had remarked earlier, "I know that elaborate
efforts are made to distinguish between a real wiretap, or bug, which requires someone to intrude upon
private premises to install.” Id. at 1 1,598. Another opponent, Senator Long, noted that a New York law
that permitted police “to hide bugs in the premises of criminal suspects” was held unconstitutional in
Berger v. New York, 388 U.S. 41 (1967). 114 Cong. Rec. 14,708 (1968).
82. See, e.g., Invasion of Privacy Hearings, supra note 62, at 973, 997-98, 1007, 1011-12, 1225-26, 124950, 1252, 1517-18, 1702, 1704-05, 1731-32,1954,2339-40,2379-80.
83. Over 800 pages in the Congressional Record are devoted to the congressional debate on the Omnibus
Crime Control and Safe Streets Act. See 113 Cong. Rec. 21,081-105, 21,187-213, 21,812-61 (1967); 114
Cong. Rec. 11,186, 11,232-35, 11,593-601, 11,610-19, 11,740-46, 11,755-56, 11,891-907, 12,056-59,
12,303-30, 12,443-51, 12,457-504, 12,796-837, 12,947-49, 12,962-68, 12,975-13,000, 13,003-04, 13,176-211,
13,214-25, 13,308-56, 13,619-60, 13,830-40, 13,844-50, 13,867-69, 13,989-14,084, 14,126-86, 14,446-63,
14,469-86, 14,693-782, 14,787-98, 14,889, 14,908-12, 15,499, 16,065-78, 16,271-300, 21,860-61 (1968).
84. 99 S. Ct. at 1689; see notes 53-60 supra and accompanying text.
85. Even if an awareness of the breaking and entering problem may properly be imputed to Congress,
the scattered signs could hardly be called authoritative. In determining federal legislative intent, the
standard authorities are the stated findings and purposes, the conference report, if one exists, and the
committee report from the originating house. See H. Hart & A. Sacks, The Legal Process: Basic
Problems in the Making and Application of Law 1266-67, 1413 (Tent. ed. 1958). The standard
sources for title III are ambiguous, vague, or nonexistent on this point.
86. 99 S. Ct. at 1689.
87. United States v. Santora, 583 F.2d 453, 458 (9th Cir. 1978), vacated and remanded mem., 99 S. Ct.
2155 (1979); see also Dalia v. United States, 99 S. Ct. at 1700 (Stevens, J., with Brennan & Marshall, JJ.,
dissenting) (structure of title III indicates Congress did not intend to leave means of entry to discretion of
executing officers).
88. 583 F.2d 453 (9th Cir. 1978) (Hufstedler, J.), vacated and remanded mem., 99 S. Ct. 2155 (1979).
89. Id. at 457.
90. 365 U.S. 505 (1961); see notes 29-40 supra and accompanying text (.Dalia majority interpreting
Silverman as support for permissibility of covert entry).
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which the Supreme Court held unconstitutional physical intrusions to execute
electronic surveillance,91 and by the federal knock-and-notice statute,92 which
prohibits entries without notice to the occupants, crucial to its decision.93
Because Congress knew of these breaking and entering prohibitions and yet
did not authorize such entries in title III, the Santora court found the
omission purposeful and a clear indication that the courts are not empowered
to sanction bugging break-ins.94
Thus congressional silence on this point can be read both to approve and to
disapprove bugging break-ins, and both to empower and to fail to empower
federal courts to approve such activity. Federal appellate courts have found
congressional intent for each alternative.95 The reason for the confusion is
simple: congressional and statutory silence implies only congressional and
statutory silence; to read more into an absence of Congressional guidance is to
invite groundless speculation.96 The Dalia majority’s claim that any reading
of legislative intent that does not find implicit approval of break-ins will
thwart Congress’ purpose of fighting organized crime is unpersuasive. The
successful fight against certain enumerated crimes is only one purpose of the
statute; another purpose is the protection of individual privacy.97 Certainly
this second purpose could be served by prohibiting surreptitious break-ins
entirely. Moreover, the battle against organized crime might not be thwarted
if break-ins were banned. Only bugging requires physical entry onto private
premises, and bugging operations make up only a small percentage of all
electronic surveillance.98 Even if a bug is deemed necessary, there are
occasionally methods to plant such a device without resort to secret breaking
and entering. If the targeted premises are open to the public, for example, the
devices could be planted by plainclothes police. Prohibiting break-ins would
hardly result in inevitable defeat in the battle against organized crime.
Rather than straining to interpret the statutory omission as an implicit
Congressional approval or prohibition of breaking and entering, courts
should recognize that Congress’ silence was simply the result of its failure
91. 365 U.S. at 509-11.
92. 18 U.S.C. § 3109 (1976); see notes 45-46 supra and accompanying text (discussing knock and notice
statute’s applicability to bugging entries).
93. United States v. Santora, 583 F.2d at 462.
94. 583 F.2d at 458.
95. See, e.g., United States v. Finazzo, 583 F.2d 837, 841-42 (6th Cir. 1978) (Congress has not expressed
its intention clearly, but definitely did not show intention to permit breaking and entering), vacated and
remanded mem., 99 S. Ct. 2047 (1979); United States v. Santora, 583 F.2d 453, 458 (9th Cir. 1978)
(Congress intentionally withheld breaking and entering authorization from both courts and police),vacated
and remanded mem., 99 S. Ct. 2155 (1979); United States v. Scafidi, 564 F.2d 633, 639 (2d Cir. 1977)
(“clear" that Congress intended to empower courts to permit such entries under certain circumstances),
cert, denied, 436 U.S. 903 (1978); Application of United States, 563 F.2d 637, 643 (4th Cir. 1977) (Congress
implicitly commended question of surreptitious entries to the federal judiciary); cf. United States v. Ford,
553 F.2d 146, 151 & n.20 (D.C. Cir. 1977) (refused to decide issue but read without dispproval lower court
holding that Congress meant to give courts power to authorize breaking and entering). The court in Ford
noted that the statutory language could be read to apply only to devices such as spike mikes that are
technically trespassory but do not require covert or surreptitious entry for installation. Id. at 151 n.20.
96. See Dalia v. United States, 99 S. Ct. at 1701-04 (Stevens, J., with Brennan & Marshall, JJ.,
dissenting) (Congress never considered possibility that title III would authorize break-ins without
intervention of judge).
97. See notes 65-69 supra and accompanying text.
98. See note 60 supra.
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ever to have considered the issue." When Congress was considering the
enactment of title III, it was responding primarily to the Supreme Court’s
decisions in Berger v. New York100 and Katz v. United States.101 In Berger the
Court found unconstitutional a New York statute permitting court-ordered
governmental eavesdropping because the statute did not require that the
order include a particular description of the conversation to be seized.102 The
Court held that the statutory procedure had to comply with the particularity
standards established for regular search warrants because the electronic
collection of conversations was a “search and seizure” within the meaning of
the fourth amendment.103 In Katz the Court held that fourth amendment
protection may be triggered even in the absence of a technical trespass.104 Katz
thus implied that even a conversation recorded without physical trespass on
private premises violates the fourth amendment when no valid warrant for the
seizure has been obtained.105
In responding to Berger and Katz, Congress was attempting to fashion a
statute that would permit eavesdropping and wiretapping in limited cases,106
and that also would comply with the constitutional standards elaborated by
the Supreme Court.107 Electronic surveillance was recognized to be a powerful
99. See United States v. Finazzo, 583 F.2d 837, 839 (6th Cir. 1978) (“[N]either the House nor the Senate
publicly confronted, debated or deliberated about the question”); Case Comment, supra note 49, at 925
(title Ill’s silence could be sign that Congress never considered break-in issue).
There is some evidence that congressional staff members deliberately avoided adding any provision to
title III that specifically addressed the question of breaking and entering. Their reason for doing so is
particularly enlightening.

At the staff level, said [G. Robert] Blakeley, [principal drafter of title III], there was
discussion of the possibility of writing into the law a clause specifically authorizing courts to
allow break-ins. But because such a clause might have generated controversy that could have
damaged the bill, the idea was discarded. Consequently, the language was deliberately made
broad enough to permit precisely the kind of interpretation that Powell gave it, [Blakely]
added.

Washington Post, Apr. 19, 1979, at A-18, col. 4 (emphasis added). The implication of this statement is, of
course, that had such a provision permitting break-ins been included in title III, the bill might not have
passed.
100. 388 U.S. 41 (1967).
101. 389 U.S. 347 (1967).
102. 388 U.S. at 55. The Court also expressed serious doubt about whether the statute passed
constitutional muster regarding probable cause, but declined to rule on this issue because the statute was
clearly deficient concerning particularity. Id.
103. Id. at 51.
104. 389 U.S. at 351.
105. See id. at 359.
106. Wiretapping and electronic eavesdropping are prohibited except by court order. 18 U.S.C.
§§ 2511, 2516 (1976). That order is narrowly circumscribed and issued only in connection with certain
crimes. Id. §§ 2516, 2518(4). See S. Rep. No. 1097, supra note 63, at 66, reprinted in, [1968] U.S. Code
Cong. & Ad. News at 2153 (dual purpose of title III is to protect privacy and to set uniform basis for
obtaining interception orders); United States v. Santora, 583 F.2d 453, 458 (9th Cir. 1978) (Congress
recognized need for title III safeguards if electronic surveillance was to pass constitutional muster), vacated
and remanded mem., 99 S. Ct. 2155 (1979).
107. That title III was a direct response to Berger and Katz is beyond question. When Berger was
decided, Senator Hruska introduced a bill on electronic surveillance that later became part of title III; the
Senator stated at that time that the bill was written to conform to the Berger doctrine. Controlling Crime
Through More Effective Law Enforcement: Hearings Before the Subcomm, on Criminal Laws and
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investigative tool, especially in connection with apprehension and prosecution
of organized criminals.*108 The central and consuming interest in the bill, and
hence the focus of the debates and reports, was to salvage a useful tool by
restricting its use to methods that conformed with recent Supreme Court
doctrine. The sanctity of private premises under the fourth amendment was
simply not a salient consideration.109 To claim that Congress “intended”
nothing on the breaking and entering issue, therefore, is not to argue that
breaking and entering was thereby implicitly or purposefully prohibited.
Rather, it is to argue that Congress did not consider the question and that
guidance must be sought elsewhere.
AN ALTERNATIVE APPROACH: SILENCE AS SILENCE

To hold that congressional silence cannot be taken to imply anything at all,
however, creates a new set of problems. At least one court has suggested that
silence in the context of a comprehensive statute de facto prohibits any
practices not expressly mentioned in the law. In United States v. Finazzo,110
the United States Court of Appeals for the Sixth Circuit held covert entry to
place a bug was illegal because Congress neither explicitly approved such
actions nor explicitly empowered courts to sanction them.111 The Finazzo
court was loath to infer approval of the practice because constitutional
liberties were at issue.112 Similarly, Justice Stevens argued in his dissent in
Dalia that:

“It simply does not make sense” to conclude that Congress—hav
ing minutely detailed [the process of obtaining and executing a
bugging order]—was content to leave national police officers with
unbounded authority to carry out the resulting orders in any
Procedure of the Senate Judiciary Comm., 90th Cong., 1st Sess. 958 (1967) (remarks of Senator Hruska).
The Senate Report on the bill repeatedly notes that title III was designed to conform to Berger and Katz.
See, e.g., S. Rep. No. 1097, supra note 63, at 28, 66, 74-75, 88-108, 224, reprinted in, [1968] U.S. Code
Cong. & Ad. News at 2113, 2153, 2162-63, 2177-97, 2274. During Senate debates, both a co-manager of
the bill and one of its major authors remarked that the bill was meant to follow the guidelines of Berger and
Katz. 114 Cong. Rec. 14,728 (1968) (remarks of Sen. Tydings, co-manager); id. at 11,231 (remarks of Sen.
McClellan, author).
Finally, the Supreme Court has noted that title III was created as a response to its decisions in Berger
and Katz. United States v. United States District Court, 407 U.S. 297, 302 (1972).
108. The Senate Report noted:

Organized criminals must hold meetings to lay plans. Where the geographical area over
which they operate is large, they must use telephones. Wiretapping and electronic surveil
lance techniques can intercept these wire and oral communications. This is not, however, the
whole situation. More than the securing of an evidentiary substitute for live testimony, which
is not subject to being eliminated or tampered with by fear or favor, is necessary .... Time,
talent, and personnel are required. Nevertheless, no amount of time, talent, or person
nel—without the necessary legal tools—will work, and authorized wiretapping and electronic
surveillance techniques by law enforcement officials are indispensable legal tools.
S. Rep.
109.
110.
111.
112.

No. 1097, supra note 63, at 73-74, reprinted in, [1968] U.S. Code Cong. & Ad. News at 2161.
See note 99 supra.
583 F.2d 837 (6th Cir. 1978), vacated and remanded mem., 99 S. Ct. 2047 (1979).
Id. at 840-41.
Id. at 841-42.
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unspecified and obtrusive fashion they chose “subject of course to
constitutional limitations.”113

For at least three reasons federal law suggests that more than congressional
silence is required before surreptitious entries should be permitted. First, the
federal courts are courts of limited jurisdiction;114 because federal judicial
power arises only from positive law, practices not approved by statute are
impermissible.115 Second, express congressional authorization should be
demanded when the liberties of citizens are directly involved.116 Third,
authorizing surreptitious bugging entries on the basis of congressional silence
requires the courts to act when the relevant issues are better settled by
Congress.117
Nevertheless, the argument that Congressional silence creates a de facto
prohibition fails, in part because it assumes that title Ill’s intent to cover
comprehensively issues relating to the electronic collection of evidence,
indicates that the statute forms the exclusive source of authorization in this
area.118 There is no reason to suppose that “comprehensive” coverage should
be read as “exclusive” coverage. Other issues involving the electronic
collection of information, such as the use of card drops and pen registers, are
not addressed in title III.119 When faced with these issues, the Supreme Court
has not hesitated in the past to look beyond the statute for guidance. In
United States v. New York Telephone Co.,120 the Supreme Court, after
deciding that the use of pen registers is not covered by title III, defined the
scope of pen register use by analyzing other statutes concerning federal court
power and related constitutional law.121
Through analogy to the reasoning in New York Telephone Co., the power to
sanction covert entries could have been derived from the All Writs Act.122
113. 99 S. Ct. at 1698-1700 (Stevens, J., with Brennan & Marshall, JJ., dissenting) (footnotes omitted).
114. United States v. Hudson & Goodwin, 11 U.S. (7 Cranch) 32, 33 (1812).
115. Ex parte Bollman, 8 U.S. (4 Cranch) 75, 94 (1807).
116. See United States v. Finazzo, 583 F.2d. 837, 840-42 (6th Cir. 1978), vacated and remanded mem.,
99 S. Ct. 2047 (1979). The court noted that the spectre of widespread surveillance raises the “same fears
and concerns” expressed in the novels of Kafka and Orwell. Id. at 841. See also Case Comment, supra note
49, at 919, 926 (arguing that courts should refrain from divining uncertain congressional intent in a
constitutionally sensitive area such as bugging break-ins).
117. See Dalia v. United States, 99 S. Ct. at 1697 (Stevens, J., with Brennan & Marshall, JJ.,
dissenting)(Congress far better forum to balance interests of state and public in electronic surveillance
practices).
118. The court in Finazzo seems to have assumed that title III is exclusive because after it determined
title Ill’s silence on the breaking and entering issue, it declared that the action was unauthorized without
asking if any other statute might serve as a grant of power. See United States v. Finazzo, 583 F.2d at 848.
The Santora court went one step farther, pointing out that no other statute directly grants to the courts the
power to authorize break-ins. See United States v. Santora, 583 F.2d at 462.
119. See United States v. New York Tel. Co., 434 U.S. 159, 166 (1977) (pen registers not covered by title
III); S. Rep. No. 1097, supra note 63, reprinted in [1968] U.S. Code Cong. & Ad. News at 2178 (title III
not designed to prevent tracing of phone calls; use of pen register permissible).
120. 434 U.S. 159 (1977).
121. Id. at 168-78. The Court defined the limits of federal judicial power by construing rules 41(b) and
57(b) of the Federal Rules of Criminal Procedure and the All Writs Act. Id. For a discussion of this
construction as it relates to the breaking and entering issue, see notes 122-29 infra and accompanying text.
122. 28 U.S.C. § 1651(a) (1976). The All Writs Act provides that “[t]he Supreme Court and all courts
established by Act of Congress may issue all writs necessary or appropriate in aid of their respective
jurisdictions and agreeable to the usages and principles of law.”
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Title III clearly authorizes the interception of private communications and
sanctions use of electronic eavesdropping equipment under certain circum
stances.123 If a federal court has the power to authorize the interception of a
conversation inaccessible except through the secret placement of a bug, the
All Writs Act seems to empower the court to issue orders that will in fact
require secret placement. The Supreme Court’s view in New York Telephone
of the operation of the All Writs Act appears to be directly analogous to this
view: “This Court has repeatedly recognized the power of a federal court to
issue such commands under the All Writs Act as may be necessary or
appropriate to effectuate and prevent the frustration of orders it has
previously issued in its exercise of jurisdiction otherwise obtained . . . .”124
In New York Telephone the Supreme Court used the All Writs Act to compel
a largely unrelated third party, the telephone company, to assist federal
agents in connecting a pen register to a suspect’s telephone line.125 Similarly, if
a federal court has ordered the interception of conversations that can be
obtained only by secretly placing a bug on private premises and if such an
order is possible under title III, then the court also has the power to authorize
the necessary break-in.
Another source of federal power also is suggested by New York Telephone.
In that case, the Court held that district courts have the power to authorize
the installation of a pen register, even though neither title III nor any other
statute specifically grants the courts this authority.126 The Court based this
power on a broad reading of rule 41 of the Federal Rules of Criminal
Procedure, which authorizes the issuance of regular search warrants, and rule
57(b), which provides: “If no procedure is specifically prescribed by rule, the
court may proceed in any lawful manner not inconsistent with these rules or
with any applicable statute.”127 The Court held that rule 41, in conjunction
with rule 57(b), empowered the court to authorize pen register surveillance
even though such power was not “specifically” granted by Congress.128
Analogously, title III, in combination with rule 57(b) and rule 41, might be
read to empower federal courts to issue warrants requiring surreptitious entry
for their execution even though Congress did not specifically approve the
practice.129
In Dalia, however, the Court specifically abstained from deciding whether
the All Writs Act or rule 41 empowers courts to decide the permissibility of
surreptitious break-ins130 and instead held that title III itself implicitly gives
the courts such power.131 The Court’s sole reliance on implicit title III
123. 18 U.S.C. § 2516 (1976).
124. United States v. New York Tel. Co., 434 U.S. 159, 172 (1977); see Adams v. United States ex rel
McCann, 317 U.S. 269, 273 (1942) (unless prevented by Congress, federal courts may use all auxilliary
writs as justice requires, subject to jurisdiction otherwise obtained and the sound judgment of the court).
125. 434 U.S. at 176-78.
126. Id. at 168.
127. Fed. R. Crim P. 57(b).
128. 434 U.S. at 169-70.
129. See Application of United States, 563 F.2d 637, 643 (4th Cir. 1977) (power to decide breaking and
entering question left by Congress to “informed discretion" of district judge; judge in turn constrained by
Constitution).
130. 99 S. Ct. at 1692 n.16.
131. Id. at 1689; accord, Scafidi v. United States, 564 F.2d 633, 639 (2d Cir. 1977), cert, denied, 436 U.S.
903 (1978); Application of United States, 563 F.2d 637, 642-43 (4th Cir. 1977).
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approval is unfortunate because, as discussed above, the evidence suggests
that Congress never squarely faced the issue of breaking and entering. 02
The Dalia Court’s analysis on this point creates a subtler problem as well.
To infer court power solely from title III implies that break-ins to plant bugs
are in fact reasonable; the Court’s argument that Congress intended to
empower the courts to approve break-ins under certain circumstances
necessarily assumes that such break-ins were meant to be approved. Thus in
the course of holding that Congress granted to the courts the discretion to
approve covert entries, the Dalia majority stated: “Those considering the
surveillance legislation understood that, by authorizing electronic intercep
tion of oral communications in addition to wire communications, they were
necessarily authorizing surreptitious entries.,,]ii Not only has the Court taken
congressional silence to imply the granting of powers that Congress did not
explicitly consider, but the Court’s language also suggests the conclusion that
break-ins should be permitted.132
134 Paradoxically, this passage undercuts the
133
Court’s holding. The power to decide whether break-ins should occur, which
the Court holds Congress intended to leave to the courts, may not be
exercised in any independent or meaningful way; lower court judges may feel
compelled by the Court’s language to authorize covert entries. In light of the
importance the Court has attached to the power of the courts in this context,
the absence of explicit congressional guidance is particularly troubling.

Separate Authorization
WARRANT REQUIREMENTS AND TITLE III ORDERS

Having decided that surreptitious entries are sometimes permissible if
authorized by warrant and that federal courts have the power to issue such
warrants, the Court in Dalia next analyzed the conditions that must be met
before a surreptitious entry may be made. The Court rejected Dalia’s
contention that such entries are permissible only after explicit judicial
approval in the title III order.135 The Court reasoned that because the method
of execution does not have to be stated explicitly in warrants, no similar
requirement exists for title III orders.136
The Court found that the fourth amendment creates only three require
ments for the issuance of a search warrant:

First, warrants must be issued by neutral, disinterested magistrates.
Second, those seeking the warrant must demonstrate to the magis
trate their probable cause to believe that “the evidence sought will
aid in a particular apprehension or conviction” for a particular
offense. Finally, “warrants must particularly describe the ‘things to
be seized,”’ as well as the place to be searched.137
132.
133.
134.
135.
136.
137.

See notes 80-85 supra and accompanying text.
99 S. Ct. at 1691 (emphasis added).
See id. at 1691 & n.13 (importance of electronic surveillance in fighting serious crime).
Id. at 1692.
Id. at 1693.
Id. at 1692-93 (citations omitted).
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The Court noted that the order authorizing the interception of Dalia’s
conversations was issued by a neutral magistrate who required the petitioning
officers to demonstrate probable cause and to describe the conversations to be
intercepted with particularity.138 The title III order, therefore, satisfied all
the constitutional requirements of a warrant.139 Because the need for particu
larity in search warrants does not mandate separate authorization in the
warrant for its means of execution, the Court refused to create a separate
authorization requirement for title III orders.140
The Court also rejected the argument that because bugging orders executed
by covert entry arguably violate two separable fourth amendment in
terests—conversational privacy and the right to have the home secure against
governmental invasion—each invasion must be separately approved.141 The
Court characterized this division as “parsing] too finely the interests
protected by the Fourth Amendment.”142 The Dalia majority maintained that
police actions in the execution of a normal search warrant often involve
transgressions upon separable interests, as when a police officer enters a home
to serve an arrest warrant, thereby restricting both the suspect’s personal
freedom and his privacy.143 The Court found it “extreme” to require that,
“whenever it is reasonably likely that Fourth Amendment rights may be
affected in more than one way, the court must set forth precisely the
procedures to be followed by the executing officers.”144 In any case, the Court
noted, the reasonableness of an entry can always be reviewed by the courts
after the fact.145
WARRANT REQUIREMENTS AND THE TITLE III JUDGE

When the Court determined that the warrant requirements can be reduced
to three specific items, it ignored the purpose for which the warrant procedure
was established. The requirements of a neutral magistrate, a showing of
probable cause, and particularity are not ends in themselves. They are
required because of the belief that liberty is best preserved when a magistrate
stands between the police and the public.146 When it is possible to provide this
protection before constitutional rights are violated, it has been the policy of
the Court to do so. Thus, for example, the Court does not determine the
legitimacy of a search and seizure solely by questioning its reasonableness
after the fact, but rather by asking whether a warrant has been obtained, and
if not, whether that failure can be excused.147 This procedure assures the
138. Id. at 1693.
139. Id. at 1693 & n.18
140. Id. at 1693-94.
141. Id.
142. Id.
143. Id. at 1694.
144. Id.
145. Id.
146. See Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 411-14 (1974)
(arguing fourth amendment designed to prevent both unjustified and arbitrary searches and seizures;
judicial intervention through warrant process is necessary check on “suspicion-charged judgments of
police officers”).
147. See, e.g., Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (consent is excuse); Coolidge v. New
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interposition of the magistrate whenever feasible. The means of entry is a
proper subject for such prior fourth amendment scrutiny.*148
An argument can be made that the method of carrying out a normal search
warrant should not be subjected to prior judicial scrutiny because it is
impossible to forecast exactly what kinds of fourth amendment interests
might be compromised. But this is not at all the case with bugging orders.
Police must almost always secretly break and enter private premises if the bug
is to succeed. That bugs require covert entry does not excuse the requirment
for prior judicial scrutiny, but instead militates for requiring the interposition
of a magistrate.
The Court’s failure to require separate authorization for entry also violates
the spirit of title III, which was designed to create a series of procedures to
safeguard individual privacy.149 It is reasonable to assume that a Congress
which put the judge so squarely between the public and the police in matters
of electronic surveillance would generally wish to extend that concept to the
specifics of entry. In the Foreign Intelligence Surveillance Act of 1978,150
which deals with the electronic interception of wire and oral communications
of foreign powers and their agents, Congress provided that applications for
eavesdropping orders must state the anticipated means of entry, including a
statement whether physical entry is required.151 Furthermore, the electronic
surveillance order itself must specify the means of entry and whether physical
entry will be used.152 It thus appears that Congress intended a magistrate to
authorize covert entry to eavesdrop on foreign powers. The Foreign Intel
ligence Surveillance Act follows title III by a decade; comparisons between
the two acts should not be overdrawn. Nevertheless, it is difficult to imagine
that the Congress intended to provide less protection for United States
citizens than for foreign nationals and their agents.153
Not only does the Dalia majority’s conclusion permitting break-ins without
specific authorization violate the spirit of both the warrant requirement and
of title III, it also leaves the police with greater latitude concerning the details
of entry than they have in the case of normal search warrants. Contrary to the
Dalia Court’s assertion, it is not “generally left to the discretion of the
executing officers to determine the details of how best to proceed with the
performance of a search authorized by warrant.”154 Rather, the police are
constrained by the warrant itself, which specifies whether it shall be executed
Hampshire, 403 U.S. 443, 477-78 (1971) (search incident to arrest is valid excuse; search held not
sufficiently “incident”); Chapman v. United States, 365 U.S. 610, 615 (1961) (consent by landlord not
sufficient excuse); Agnello v. United States, 269 U.S. 20, 30-31 (1925) (search incident to arrest is valid
excuse, but does not extend to search of house several blocks distant from site of arrest); see id. at 33
(warrantless searches “are held unlawful notwithstanding facts unquestionably showing probable cause”).
148. Cf. Ker v. California, 374 U.S. 23, 38 (1963) (method of entry subject to fourth amendment
reasonableness standards); Gouled v. United States, 255 U.S. 298, 305-06 (1921) (lawful entry is
prerequisite to lawful search).
149. See notes 70-73 supra and accompanying text (outlining title III procedures).
150. 50 U.S.C.A. §§ 1801-1811 (Supp. 1979).
151. Id. § 1804(a)(8).
152. Id. § 1805(b)(1)(D).
153. Compare id. §§ 1801-1811 (Foreign Intelligence Surveillance Act of 1978, Pub. L. No. 95-511) with
18 U.S.C. §§ 2510-2520 (1976) (Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351,
title III, 82 Stat. 211 (1968)).
154. 99 S. Ct. at 1693 (footnote omitted).

1979]

Covert Entries

by

Police

1447

at night or during the day,155 and by the federal knock-and-notice statute.156
Title III orders, on the other hand, do not specify time of entry and do not
contain restrictions analogous to those found in the knock-and-notice statute.
The Supreme Court in Dalia has refused to add such protections.
This refusal is particularly difficult to understand when the costs of
requiring separate break-in authorization are compared to the possible
benefits. From the perspective of possible additional burdens to the police, it
is now the policy of the Department of Justice, for example, to request specific
authorizations for break-ins.157 In the case at bar the police apparently made a
great effort to describe the premises involved and to indicate where the bugs
were to be placed.158 A requirement that they formally request and obtain
authorization for breaking and entering would have required little additional
effort from them, and such a rule would have ensured that in future cases the
police would present to the judge the kinds of information they had presented
in Dalia. In any case, judicial officers ultimately will decide the legitimacy of
most entries in a suppression hearing.159 There seems to be no reason that a
judge should not make a determination about reasonableness before the fact
as well.
SEPARATE VIOLATIONS AND SEPARATE AUTHORIZATIONS

These considerations supplement Justice Brennan’s dissent in Dalia, in
which he argued that breaking and entering cannot be considered merely a
means of effectuating a title III order. 16° Justice Brennan found that breaking
and entering infringes upon fourth amendment interests that are constitu
tionally distinct from the conversational privacy otherwise protected in title
III, and thus the practice requires separate authorization.161 Whether break
ing and entering is characterized as a “means of effectuating a valid warrant”
or as “a constitutionally distinct invasion” depends in part upon how far one
is willing to go toward placing a magistrate between the police and the public.
If break-ins are simply a means, the magistrate need not become involved at
the order stage. If they represent separable invasions, however, the magistrate
must pass upon their legitimacy at the start.162
Justice Brennan’s position is supported by the Court’s historical practice of
carefully scrutinizing physical invasions of private premises—a practice that
began well before the Court extended fourth amendment protection to private
conversations.163 When the Supreme Court did extend fourth amendment
155. Fed. R. Crim. P. 41(c). A search warrant must be served in the daytime unless “for reasonable
cause shown” the issuing magistrate specifically authorizes nighttime service. Id.
156. 18 U.S.C. § 3109 (1976); see note 45 supra (statute acts as limit on, as well as grant of, police
power).
157. See Dalia v. United States, 99 S. Ct. at 1694 n.22 (Court agrees that “preferable approach" would
be for agents explicitly to state in order application that covert entry is anticipated).
158. See 99 S. Ct. at 1686, 1693 (application set forth exact location and dimensions of petitioner’s
office).
159. See Fed. R. Crim. P. 41(e) (motion to suppress evidence because warrant illegally executed); Fed.
R. Crim. P. 12(b)(3) (pretrial motion to suppress). The Dalia Court left open this method of challenging a
bugging break-in. 99 S. Ct. at 1694.
160. 99 S. Ct. at 1694-95 (Brennan, J., with Stewart, J., dissenting in relevant part).
161. Id. at 1695.
162. See notes 163-67 infra and accompanying text.
163. See notes 24-25 supra.
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protection to conversations in Katz v. United States,164 it did not thereby
abrogate the amendment’s original purview over homes and offices.165
Furthermore, even if breaking and entering is considered a “lesser intrusion”
than the invasion of conversational privacy, approval of the predominant
invasion does not automatically validate all of the lesser deprivations. In
Chimel v. California,'66 for example, the Supreme Court noted: “[W]e can see
no reason why, simply because some interference with an individual’s privacy
and freedom of movement has lawfully taken place, further intrusions should
automatically be allowed despite the absence of a warrant that the Fourth
Amendment would otherwise require.”167

The Future
THE REASONABLENESS OF SCOPE AND NUMBER OF ENTRIES

The Dalia Court attempted to allay fears that its holdings would radically
broaden the powers of the police with the reminder that the reasonableness of
any police entry may always be challenged after the fact.168 Courts faced with
motions to suppress therefore will need to determine how to evaluate the
reasonableness of a break-in accomplished pursuant to a bugging order. The
Dalia Court itself implicitly suggests at least two criteria. The Court
concurred in the trial court’s decision that the entries onto Dalia’s premises
were reasonable, and it emphasized that only two entries were made—to plant
and to remove the bugs—and that the police intruded onto or searched the
premises no more than was required to plant the bugs.169 The number of
entries made and the scope of police activity during entry and placement of
the bug therefore seem to be elements of the reasonableness test.170
164. 389 U.S. 347 (1967).
165. Aiderman v. United States, 394 U.S. 165, 180 (1969) (decision in Katz not intended to withdraw
any of the old protections of the home); see Marshall v. Barlow’s, Inc., 436 U.S. 307, 312 (1978)
(administrative agents may not inspect business premises without warrant procedure; “[i]f the government
intrudes on a person’s property, the privacy interest suffers”).
166. 395 U.S. 752, 763 (1969) (search incident to arrest reasonably extends only to arrestee’s person and
area within his immediate control).
167. Id. at 766 n.12.
168. 99 S. Ct. at 1694 (citing Zurcher v. Stanford Daily, 436 U.S. 547 (1978)). In Zurcher, after holding
that a search warrant may issue against third parties not suspected of a crime, even though a subpoena
duces tecum might have obtained the same evidence less obtrusively, the Court cautioned:
This is not to question that “reasonableness” is the overriding test of compliance with the
Fourth Amendment or to assert that searches, however or whenever executed, may never be
unreasonable if supported by a warrant issued or probable cause and property identifying the
place to be searched and the property to be seized.

436 U.S. at 559-60.
169. 99 S. Ct. at 1694 n.20.
170. There is no precedent for repeated entries in the context of a normal search warrant because the
need for entry and reentry under the same warrant does not arise. In electronic surveillance cases, however,
police may have to reenter the premises to reposition or maintain equipment. See Irvine v. California, 347
U.S. 128, 131 (1954) (three police entries to place and reposition bug); United States v. Ford, 553 F.2d 146,
150 (D.C. Cir. 1977) (bugs failed to function after first entry; second entry required). Although the number
of permissible entries is not addressed by the normal search warrant cases, limitations on the activities of
police once they are inside have been established. See note 172 infra.

1979]

Covert Entries by Police

1449

The standard for such a test is clear. The permissible scope of a search is
limited by the reasons for the initial police intrusion:171 to plant and maintain
the bugs. Gratuitous entries or wide-ranging searches of premises with no
relation to the execution of the order172 could be found unreasonable.
Circumstances leading to a finding of an unreasonable execution of an
order authorizing a bug are suggested by the actions of the police in United
States v. Ford.113 Acting pursuant to a bugging order, the police in Ford on
two occasions fabricated a bomb scare hoax to evacuate a shoe store while
electronic surveillance specialists disguised as bomb squad personnel entered
the premises to plant bugs.174 Neither the trial court nor the court of appeals
had occasion to question the reasonableness of the entries because both
suppressed evidence derived from the bugs on other grounds.175 Entries such
as those at issue in Ford, however, might well undergo reasonableness
scrutiny in post-Dalia decisions. Indeed, it will now be left to judges in
suppression hearings to examine carefully whether the scope and number of
entries made pursuant to a bugging order were reasonable—that is, justified
by the need to plant and to maintain the devices.
THE REASONABLENESS OF THE FACT OF ENTRY

A judge may examine adequately the scope and number of entries made
pursuant to a bugging order after the entries have taken place.176 But there is
171. Terry v. Ohio, 392 U.S. 1, 19,27(1968) (police officer may search person he has reason to believe is
armed and dangerous regardless of whether there is probable cause to arrest); see Chimel v. California, 395
U.S. 752, 768 (1969) (warrantless search of whole house not justified by need to search for weapons or
prevent destruction of evidence after petitioner’s arrest; search invalid). Compare Sibron v. United States,
392 U.S. 40, 64-66 (1968) (limited bodily search for narcotics unrelated to any need for officer to check for
weapons; search violated fourth amendment) with id. at 66-68 (weapons search incident to arrest of second
defendant justified; search reasonable).
This principle is not normally invoked in searches conducted pursuant to a warrant because the warrant
often names as the place of the search an entire home or office and all its component parts. See A.
Rosenblatt, A Search Warrant Manual Annotated 1, 13-15 (no date) (published by National
District Attorney’s Association). Limitations on scope when police have a valid warrant are discussed at
note 172 infra.
172. Those who plant the bug must of course limit their activities to those areas specified in the order.
This is the analogue of the general rule in search warrant cases that police may search only for the items
named and on the premises named in the warrant. See Andresen v. Maryland, 427 U.S. 463, 482 n. 11
(1976) (search for papers relating to particular crime must be conducted in manner that minimizes
intrusion); United States v. Branch, 545 F.2d 177, 182 (D.C. Cir. 1976) (shoulder bag of visitor who
entered premises while search in progress not lawfully subject to search); United States v. Gray, 484 F.2d
352, 356 (6th Cir. 1973) (“seizing” of guns by writing down their serial numbers not justified by warrant
authorizing search for alcoholic beverages), cert, denied. 414 U.S. 1158 (1974); United States v. Kaye, 432
F.2d 647, 649 (D.C. Cir. 1970) (per curiam) (warrant for store does not validate search of home above).
173. 553 F.2d 146 (D.C. Cir. 1977).
174. Id. at 150 (second entry necessitated by malfunction of bug placed during first entry).
175. Both courts found that the bugging order, which specifically authorized entry, was overbroad
because it did not sufficiently circumscribe the time, manner, or number of entries. Id. at 170; United States
v. Ford, 414 F. Supp. 879, 884 (D.D.C. 1976).
176. Unless the issuing judge adds restrictions to the order regarding scope, number, or manner of entry,
there is no earlier time to consider these matters. Such prior restrictions were mandated in United States v.
Ford, 553 F.2d 146, 170 (D C. Cir. 1977). The Dalia Court, however, although not specifically prohibiting
such circumscription, made it clear that such a procedure was not required. 99 S.Ct. at 1694. See also
United States v. Scafidi, 564 F.2d 633, 640 (2nd Cir. 1977) (“unseemly" forjudge to become involved with
details of installation), cert, denied, 436 U.S. 903 (1978).
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another aspect of break-in reasonableness that may not lend itself to simple
postentry scrutiny: the reasonableness, in a particular case, of the break-in
itself. It is important to ask whether the type of execution employed,
regardless of any subsidiary detail, is reasonable. When the Court in Dalia
held that break-ins are not unreasonable per se,177 it did not thereby hold that
the procedure was always reasonable. Indeed, there should be some stage in
the title III process at which a judge may neutrally consider the implications
of breaking and entering,178 for bugging requires a new fourth amendment
violation, namely the invasion of private premises. Even if the Dalia Court did
not view that violation as so distinct that it required separate judicial
approval, the Court did not preclude the matter from receiving at least some
consideration on a motion to suppress.179
Yet the reasonableness of breaking and entering in a particular case is not
easily questioned at a postentry suppression hearing.180 By that time, a title III
order authorizing the interception of oral communications has issued.181
Unless one is willing to argue that the oral communications should have been
intercepted by some nontrespassory method,182 covert trespassory entry is the
only possible means of implementing the order.
The problem is easily stated. On the one hand, surreptitious entry onto
private premises, whatever the particular details of entry, represents an
invasion of fourth amendment protections deserving of some consideration.183
177. 99 S. Ct. at 1689. Although the Court’s finding that Congress necessarily authorized surreptitious
entries might be expanded to mean Congress intended to permit surreptitious entries whenever the basic
title III application requirements are met, the Court does not seem to have gone that far. See id. at 1689
(“Congress meant to authorize courts—in certain specified circumstances—to approve electronic surveil
lance . . . .”) (emphasis added).
178. The Court has noted that:

The scheme of the Fourth Amendment becomes meaningful only when it is assured that at
some point the conduct of those charged with enforcing the laws can be subjected to the more
detached, neutral scrutiny of a judge who must evaluate the reasonableness of a pretrial
search or seizure in light of the particular circumstances.
Terry v. Ohio, 392 U.S. 1, 21 (1968) (footnote omitted).
179. Compare Dalia, 99 S. Ct. at 1694 (specific authorization for breaking and entering not required)
with United States v. Ortiz, 422 U.S. 891, 895 (1975) (“The Fourth Amendment’s requirement that
searches and seizures be reasonable also may limit police use of unnecessarily frightening or offensive
methods of surveillance and investigation.’’).
180. Cf. United States v. Martinez-Fuerte, 428 U.S. 543, 565 (1976) (one reason for requiring a warrant
for searches is “to prevent hindsight from coloring the evaluation of the reasonableness of a search or
seizure”).
181. The order presumably authorizes the interception of oral, as opposed to wire, communications.
Compare 18 U.S.C. § 2510(1) (1976) (definition of wire communications) with id. § 2510(2) (definition of
oral communications).
182. For a discussion of unusual nontrespassory electronic surveillance techniques such as highpowered parabolic microphones, see National Lawyer’s Guild, Electronic Surveillance Pro
ject, Raising and Litigating Electronic Surveillance Claims in Criminal Cases § 2.4(c)(3)
(1977). These methods, however, are seldom used. See id. § 2.4(c)( 1 )-(2) (discussing use of more common
bugging and wiretapping techniques).
183. The Dalia Court seems to recognize that breaking and entering interferes with fourth amendment
interests that are distinct from conversational privacy. See 99 S. Ct. at 1694 Nevertheless, the Court held
that the difference was not sufficiently significant to require prior judicial authorization. Id. It is difficult to
reconcile this holding, however, with the fact that physical entry of the home “is the chief evil against
which the wording of the Fourth Amendment is directed.” United States v. United States District Court,
407 U.S. 297, 313 (1972).
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On the other hand, a judge may issue a valid title III order authorizing the
interception of oral communications without ever having considered that the
order will require covert placement; the statute nowhere requires such
consideration.184 After the order has been issued and the break-ins have been
accomplished, the use of breaking and entering can be readily justified at a
suppression hearing as the only possible means of successfully executing the
order.185 The additional intrusiveness inherent in any order authorizing the
interception of oral communications effectively may be ignored.
Although sanctioning this result, Dalia does not compel it. The issuing
judge may consider the additional intrusiveness of breaking and entering at
the time an application to plant a bug is made. The Court recognized that
covert entry “unquestionably is implicit in bugging authorizations.”186 The
court issuing such an order must certainly be aware of this possibility as
well.187 The court may act on this awareness simply because it cannot be
expected to ignore what the Dalia Court has found so obvious: to approve a
bugging order is to approve a surreptitious entry.
Because it contemplates covert entry, bugging affects both conversational
privacy and the sanctity of private premises. Title III expressly protects only
the former,188 but both interests have long received fourth amendment
protection when separately considered. There is no compelling reason why
these interests should receive less protection when they are jointly implicated.
Courts could give greater weight to the sanctity of private premises by
requiring applicants to show, as a precondition to issuing a bugging order,
that less intrusive wiretaps cannot yield the needed evidence. Title III requires
a “failure of other techniques” showing before a judge may issue any order for
electronic surveillance;189 it would not strain the statutory fabric to suggest
that the fourth amendment requires a greater showing when additional
privacy interests are at stake.190
184. See 18 U.S.C. § 2518(3), (4) (1976) (listing necessary judicial determinations and required elements
of title III order; need to break and enter not mentioned); McNamara, The Problem of Surreptitious Entry
to Effectuate Electronic Eavesdrops: How Do You Proceed After the Court Says “Yes"?, 15 Am. Crim. L.
Rev. 1, 2 (1977) (no judicial inquiry mandated by title III).
185. This justification was urged by the district court in Dalia. See 426 F. Supp. at 866 (breaking and
entering “safest and most successful method” of installing authorized bug).
186. 99 S. Ct. at 1694.
187. See United States v. Scaftdi, 564 F.2d 633, 640 (2d Cir. 1977) (“highly naive” to think judge does
not know bugging order will require entry to execute), cert, denied, 436 U.S. 903 (1978).
188. See 18 U.S.C. § 2518 (1976) (identical procedures for intercepting wire or oral communications).
But see id. § 2510(1), (2) (definitions recognizing difference between wire and oral commmunications).
189. 18 U.S.C. § 2518 (l)(c), (3)(c) (1976) (application must show that other investigatory techniques
have failed, would fail, or would be too dangerous).
190. The principle that a less intrusive method of obtaining evidence should be employed if possible is
similar to the doctrine of “less restrictive alternatives,” which requires “that a state not employ a specific
means to accomplish an admittedly legitimate purpose if it has available alternative means that are less
restrictive upon some individual interest.” Note, The Less Restrictive Alternative in Constitutional
Adjudication: An Analysis, A Justification, and Some Criteria, 27 Vand. L. Rev. 971, 972 (1974). The
Supreme Court has applied the doctrine in a wide variety of substantive areas. See, e.g., Vlandis v. Kline,
412 U.S. 441, 452 (1973) (statute creating irrevocable residency presumption for “out-of-state” college
tuition rates unconstitutional because state had reasonable alternative means for making crucial
determination; due process clause); Dunn v. Blumstein, 405 U.S. 330, 343-53 (1972) (state one-yearresidence requirement before right to vote attached unconstitutional because waiting period not least
restrictive means necessary for advancing legitimate state interest in preventing fraud; equal protection
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The distinction in practice between wiretaps and bugs was noted by the
Dalia Court,191 and indeed the opinion suggests that a procedural distinction
is possible as well. The Court cited with approval the district court’s findings
that the entry onto Dalia’s premises was reasonable because covert entry was
the safest and most successful method of installing the bug, because normal
investigative techniques would have failed or would have been too dangerous,
and because “oral evidence . . . was only available inside Dalia's business
premises. ”192
The constitutional gloss on title III suggested here comports with the Dalia
Court’s reading of title III procedures: they are meant to insure “that
wiretapping or bugging occurs only when there is a genuine need for it and
only to the extent that it is needed.”193 The need to plant a bug, with its
attendant breaking and entering, is hardly “genuine” if less intrusive wire
tapping is possible. Furthermore, the same reasons that have made courts
wary of allowing surreptitious breaking and entering should make them wary
of issuing bugging orders. Because covert entries risk the dangers of “injury,
confrontation, anger, and violence,”194 and because they so egregiously violate
the sanctity of private premises,195 they have never been allowed, except, as
the Dalia Court noted, when such entry “is the only means by which the
warrant effectively may be executed.”196 Due to the inextricable link between
buggings and break-ins, the courts should limit the issuance of bugging orders
only to situations in which less intrusive wiretapping has failed or appears
reasonably likely to fail.197
clause); Shelton v. Tucker, 364 U.S. 479, 488, 490 (1960) (state statute compelling all teachers to file
comprehensive list of organization affiliations unconstitutional in light of less drastic means available for
achieving same basic purpose of insuring teaching competence; first amendment).
The same principle applied to fourth amendment jurisprudence suggests that a “reasonable” search is
the least intrusive search. The Supreme Court has suggested as much in Andresen v. Maryland, 427 U.S.
463 (1976). One issue in Andresen was the propriety of a search through business papers, conducted
pursuant to a warrant, when the police sought only papers relating to a specific set of crimes. The Court
commented that “responsible officials, including judicial officers, must take care to assure that . . . [such
searches] are conducted in a manner that minimizes unwarranted intrusions upon privacy.” Id. at 482 n. 11.
There is no reason why judges cannot make those assurances before, as well as after, the execution of a
warrant or title III order.
191. Dalia v. United States, 99 S. Ct. at 1685 n.l.
192. 99 S. Ct. at 1689 n.8 (quoting United States v. Dalia, 426 F. Supp. 862, 866 (D.N.J. 1977))
(emphasis added).
193. 99 S. Ct. at 1689-90.
194. United States v. Finazzo, 583 F.2d 838, 841 (6th Cir. 1978), vacated and remanded mem., 99 S.Ct.
2047 (1979).
195. See Dorman v. United States, 435 F.2d 385, 389 (D.C. Cir. 1970) (en banc) (dictum) (“freedom
from intrusion into the home or dwelling is the archetype of the privacy protection secured by the Fourth
Amendment”).
196. 99 S. Ct. at 1688.
197. This limitation reflects title III language that electronic surveillance may be engaged in if normal
investigative techniques “have failed or reasonably appear to be unlikely to succeed if tried." 18 U.S.C.
§ 2518(3)(c) (1976). That provision has not required officers to exhaust every conceivable conventional
procedure before a title III order for electronic surveillance may issue. See United States v. Williams, 580
F.2d 578, 588 (D.C. Cir.), cert, denied, 99 S. Ct. 463 (1978); United States v. Robertson, 504 F.2d 289, 293
(5th Cir. 1974), cert, denied, 421 U.S. 913 (1975). By analogy, there is no reason to make police try
wiretapping if the evidence needed is never transmitted by wire.
This analysis supports the Fourth Circuit's reversal of the district court in Application of United States,
563 F.2d 637 (4th Cir. 1977), rev'g 438 F. Supp. 995 (D. Md. 1976). In Application of United States the
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Conclusion
The Court in Dalia has created a new class of exceptions to the requirement
that police must announce their authority and purpose before breaking and
entering. It has read congressional silence in title III on the issue of breaking
and entering as both implicitly approving the practice and leaving individual
decisions to the courts. By reducing the fourth amendment to three subsidiary
warrant requirements and by ignoring the purposes of both the warrant
requirement and title III, the Court’s decision may well allow questionable
police practices without prior judicial approval. The Court’s refusal to
interpose the judge at this point is especially difficult to understand because
such a requirement would have created only a slight additional burden for the
courts and law enforcement officials.
Nevertheless, the Court’s opinion need not be read as giving the police a
large new area of unbridled authority or as eroding substantially the
protection afforded citizens by the fourth amendment. Judges who issue title
III orders may insist, consistently with the opinion in Dalia, that law
enforcement officials demonstrate that less intrusive wiretapping has failed,
or is reasonably likely to fail, to obtain the needed evidence. Furthermore,
judges at suppression hearings remain under an obligation to scrutinize
carefully the reasonableness of the scope and number of police entries made
pursuant to a title III order. In these ways, the judiciary may keep what
Justice Holmes called the “dirty business”198 of eavesdropping from becoming
even dirtier.

Patrick M. McFadden
district court held that the government must show a “paramount” interest in the investigation before a
bugging order could issue. 438 F. Supp. at 1002. The sole example given by the court was a threat to bomb
an office building. Id. at 1001. In the absence of such an emergency, even the certainty that denying the
order would stifle the investigation would not, in the court’s view, make the governmental interest strong
enough to be characterized as “paramount.” Id.
The Court of Appeals reversed, holding that the general fourth amendment reasonableness standard
was applicable to bugging applications and that a paramount interest test improperly forces a judge to
determine the relative importance of the crimes with respect to which title III order may be granted when
Congress already has specified such crimes. 563 F.2d at 645; see 18 U.S.C. § 2516(1) (1976) (listing crimes
with respect to which title III orders may be granted).
198. Olmstead v. United States, 277 U.S. 438, 470 (1928) (Holmes, J., dissenting), majority opinion
overruled, Katz v. United States, 389 U.S. 347, 353 (1967).

Due Process Defense When Government Agents
Instigate and Abet Crime
United States v. Twigg, 588 F.2d 373 (3d Cir. 1978)
Robert Kubica was arrested by agents of the Drug Enforcement Adminis
tration (DEA) in May 1976 on charges of illegally manufacturing metham
phetamine hydrochloride or “speed.”1 Kubica pleaded guilty and agreed to
assist the DEA in apprehending traffickers in illegal drugs.2 In October 1976,
at the request of DEA officials, Kubica contacted Henry Neville, an
acquaintance of twenty years, and proposed that they set up a speed
laboratory.3 Neville was interested in the scheme. Over the next several
months the two had numerous discussions as they made arrangements to set
up the laboratory. Neville supplied $1,500 to finance the operation and was to
arrange for distribution of the product. Kubica assumed responsibility for
acquiring the necessary equipment, raw materials, and a production site.4 The
DEA assisted Kubica by providing two and one-half gallons of phenyl-2propanone,5 twenty percent of the glassware, and a farmhouse for the
laboratory site.6
William Twigg joined the operation on March 1, 1977, at the invitation of
Neville.7 The laboratory went into operation that day, and during a week’s
time it produced approximately six pounds of speed.8 Kubica alone had the
technical knowledge and skills needed to manufacture the drug9 and thus had
complete charge of the laboratory.10 Neville and Twigg provided only minor
production assistance and then only at the specific direction of Kubica.
During the week the laboratory was in operation, Twigg ran frequent errands
for coffee and groceries, and Neville often was absent from the farmhouse.11
DEA agents arrested Neville on March 7, 1977, as he drove away from the
farmhouse. The agents seized the speed and a quantity of cocaine.12 Twigg
was arrested at the farmhouse.13 In the United States District Court for the
1. United States v. Twigg, 588 F.2d 373, 375 (3d Cir. 1978). The court uses “speed” as a colloquialism
for methamphetamine hydrochloride. Methamphetamine is a Schedule II and III controlled substance. See
21 U.S.C. § 812(c) (1976).
2. 588 F.2d at 375. Kubica pleaded guilty to one felony count and was given a four year sentence. Id. His
four year jail term was subsequently reduced to two years. Brief for Appellant at 3, United States v. Twigg,
588 F.2d 373 (3d Cir. 1978) (copy on file at Georgetown Law Journal).
3. 588 F.2d at 375. It is unclear why the DEA made Neville a target. The only indication of prior
criminal activity on his part was Kubica’s testimony that Neville and he had operated a speed laboratory in
1973. The evidence presented at trial did not suggest that Neville was trafficking in drugs or was engaged in
any other criminal activity when Kubica contacted Neville in 1976. Id. at 375 n.2, 376.
4. Id. at 375.
5. Id. Phenyl-2-propanone (P-2-P) is essential in the manufacture of methamphetamine hydrochloride
and is the most difficult ingredient to obtain. The government paid $475 for the chemical, about half its
retail cost. Id. The government also arranged with chemical supply houses to facilitate the purchase of
other materials by Kubica. Id. at 376.
6. Id.
7. Id. Twigg apparently joined the conspiracy to repay a debt to Neville. See id.
8. Id.
9. Id. at 380-81.
10. Id. at 376.
11. Id.
12. Id.
13. Id.
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District of New Jersey, Neville was convicted of conspiracy to manufacture
and possess with intent to distribute a controlled substance, manufacture of a
controlled substance, use of a telephone to facilitate the manufacture of a
controlled substance, possession of cocaine, and possession of methamphet
amine hydrochloride.14 Twigg was convicted of conspiracy to manufacture
and possess with intent to distribute a controlled substance, and manufacture
of a controlled substance.15
On appeal, Neville and Twigg claimed that their convictions should be
reversed on the ground that the extensive police involvement in the crime
violated due process of law.16 Agreeing that the government’s involvement
had reached a “ ‘demonstrable level of outrageousness,’ ”17 the Court of
Appeals for the Third Circuit held that prosecution was barred as a matter of
due process of law.18 The judgments of conviction against Neville and Twigg
were reversed on all counts, with the exception of Neville’s conviction for
possession of cocaine.19
This Comment first will discuss the development and application of the due
process defense within the context of the federal law of entrapment. It then
will suggest that the decisive reason for reversal of the convictions in Twigg
was the absence of any reasonable cause to believe that Neville was engaged in
criminal activity. The Comment next will analyze the federal case law that
currently imposes no burden on the government to show that it had
reasonable cause to induce the commission of a crime. Finally, the Comment
will conclude that it is a denial of fundamental fairness to allow the
government arbitrarily and without cause to select targets for prosecution and
then induce those targets to engage in criminal acts.

I. The Due Process Defense
Entrapment is a judicially created defense based on the premise that
Congress, in enacting criminal statutes, did not intend the federal govern
14. Id. at 374-75.
15. Id. at 375.
16. Id.
17. Id. at 380. See Hampton v. United States, 425 U.S. 484, 495 n.7 (1976) (“Police overinvolvement in
crime would have to reach a demonstrable level of outrageousness before it could bar conviction”).
18. 588 F.2d at 377.
19. Id. at 382. The court held that Twigg’s conviction, in light of his limited participation in the scheme
and the fact that he apparently was not to have received a share of the profits, was also tainted by the
conduct of the DEA agents. Id. Because Twigg was brought into the scheme by Neville, this holding
conflicts with the rule that one who has been induced to commit a crime by a private person may not claim
entrapment. See, e.g., United States v. Garcia, 546 F.2d 613, 615-16 (5th Cir.) (in the absence of evidence
that person who pressured defendant to sell narcotics was government agent, no entrapment issue
presented), cert, denied, 430 U.S. 958 (1977); United States v. Jenkins, 470 F.2d 1061, 1063 (9th Cir. 1972)
(entrapment defense unavailable to one not induced by government agent, even though defense available to
colleague whose participation was induced by improper government activity), cert, denied, 411 U.S. 920
(1973); United States v. Romano, 278 F.2d 202, 204 (2d Cir. 1960) (defense of entrapment not applicable if
initiator of illegal activity is not government agent).
This Comment is concerned with the circumstances under which the selection of a target for
inducement by the government violates due process. It will not consider whether the Twigg court
improperly decided that a party, other than the target, has standing to raise the due process claim. The
court offered no authority for its holding other than its conclusion that fundamental fairness required
reversal of Twigg’s conviction. United States v. Twigg, 588 F.2d at 382.
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ment’s processes of detection and enforcement to be used to induce otherwise
innocent persons to commit illegal acts.20 The defense requires resolution of
two factual questions: (1) Whether the agent induced the accused to commit
the offense charged in the indictment; and (2) if so, whether the accused was
“ready and willing without persuasion” and “awaiting any propitious oppor
tunity” to commit the offense.21 A subjective inquiry into the defendant’s state
of mind is decisive in an entrapment case;22 a finding of predisposition to
commit the crime is fatal to the defense.23
20. Sherman v. United States, 356 U.S. 369, 372 (1958); Sorrells v. United States, 287 U.S. 435, 448
(1932). Government agents may use “artifice and stratagem” to apprehend those engaged in criminal
activities, and they may afford opportunities or facilities for the commission of an offense. 287 U.S. at 441.
The line between lawful subterfuge and unlawful entrapment is crossed when “the criminal design
originates with the officials of the government, and they implant in the mind of an innocent person the
disposition to commit the alleged offense and induce its commission in order that they may prosecute.” Id.
at 442. See generally Park, The Entrapment Controversy, 60 Minn. L. Rev. 163 (1976); Note, Entrapment,
73 Harv. L. Rev. 1333 (1960). For the historical development of the federal law of entrapment see
Murchison, The Entrapment Defense in Federal Courts: Emergence of a Legal Doctrine, 41 Miss. L.J. 211
(1976); Murchison, The Entrapment Defense in Federal Courts: Modern Developments, 47 Miss. L.J. 573
(1976).
21. United States v. Sherman, 200 F.2d 880, 882 (2d Cir. 1952). The Supreme Court has consistently
adhered to this two-pronged test of entrapment. See Hampton v. United States, 425 U.S. 484, 489-90
(1976); United States v. Russell, 411 U.S. 423, 435-36 (1973); Sherman v. United States, 356 U.S. 369, 37273 (1958).
22. See United States v. Russell, 411 U.S. 423, 429 (1973). Over the years a minority of the Court has
favored an objective test that would focus solely on the quality of the government conduct. See Hampton v.
United States, 425 U.S. 484, 495-97 (1976) (Brennan, J., with Stewart & Marshall, JJ., dissenting); United
States v. Russell, 411 U.S. 423, 440-46 (1973) (Stewart, J., with Brennan & Marshall, JJ., dissenting);
Sherman v. United States, 356 U.S. 369, 382-85 (1958) (Frankfurter, J., with Douglas, Harlan & Brennan,
JJ., concurring in result); Sorrells v. United States, 287 U.S. 435, 458-59 (1932) (Roberts, J., with Brandeis
& Stone, JJ., concurring in part and dissenting in part).
The members of the Court adopting this objective approach reject as fiction any theory of entrapment
based on inferred congressional intent. Sherman v. United States, 356 U.S. 369, 381 (1958) (Frankfurter, J.,
with Douglas, Harlan & Brennan, JJ., concurring in result). Rather, they assert that it is the duty of the
courts, through their supervisory power, to refuse to countenance police conduct “which falls below
standards, to which common feelings respond, for the proper use of governmental power.” Id. at 382.
Justice Stewart would find entrapment whenever the conduct of government agents could induce the
commission of a crime by a person not ready and willing to commit it, without regard to the predisposition
of the particular defendant. United States v. Russell, 411 U.S. 423, 445 (1973) (Stewart, J., with Brennan &
Marshall, JJ., dissenting).
23. See, e.g., United States v. Russell, 411 U.S. 429, 436 (1972); United States v. Leja, 563 F.2d 244, 246
(6th Cir. 1977) (reversal of conviction not warranted when defendant predisposed to enter illegal drug
business), cert, denied, 434 U.S. 1074 (1978); United States v. Garcia, 562 F.2d 411,415-16 (7th Cir. 1977)
(jury finding of predisposition supported by defendant’s admission to government informant that he could
obtain heroin; conviction affirmed); United States v. Hermosillo-Nanez, 545 F.2d 1230, 1232 (9th Cir.
1976) (per curiam) (defendant's predisposition to sell heroin, not degree of government participation,
decisive), cert, denied, 429 U.S. 1050 (1977). Predisposition may be shown by proof of past similar crimes,
the defendant’s preparedness to commit the crime in question or similar crimes, or even by the accused's
ready complaisance to government inducements. United States v. Sherman, 200 F.2d 880, 882 (2d Cir.
1952); see, e.g., United States v. Garcia, 562 F.2d 411, 416 (7th Cir. 1977) (testimony that defendant told
informer during first meeting that he had sources for heroin and estimated a price per kilo warranted jury
finding of predisposition); United States v. Ordner, 554 F.2d 24, 28 (2d Cir.) (jury finding of predisposition
warranted by testimony that defendant previously engaged in similar activities, offered without hesitation
to supply firearms, and proceeded to obtain parts for guns), cert, denied, 434 U.S. 824 (1977); United States
v. Dickens, 524 F.2d 441, 445 (5th Cir. 1975) (hearsay testimony by narcotics officers that defendants had
reputations for deal'ng in marijuana warranted jury finding of predisposition), cert, denied, 425 U.S. 994
(1976).
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The court in Twigg, however, emphasized that its reversal was not based on
the entrapment defense.24 Kubica testified that Neville had been a willing
participant, required no inducement, and had engaged in a similar speed
manufacturing venture a few years earlier.25 Because this justified a jury
finding that Neville was predisposed to commit the crime, the claim of
entrapment was defeated.2627
28
Therefore, to support reversal of the convictions,
the court relied on the suggestion in United States v. Russell21 and Hampton v.
United States™ that sufficiently outrageous government conduct will bar a
conviction regardless of any finding of the defendant’s predisposition to
commit the crime.2930
In United States v. Russell,20 an undercover agent supplied a quantity of a
legal but difficult to obtain chemical to members of a drug manufacturing ring
he had infiltrated.31 A five-to-four Court rejected Russell’s contention that the
government’s involvement in the crime was so great that prosecution should
have been barred as a matter of due process of law.32 Justice Rehnquist,
speaking for the Court, did leave open the possibility that the Court might
“some day be presented with a situation in which the conduct of law
enforcement agents is so outrageous that due process principles would
absolutely bar the government from invoking judicial processes to obtain a
conviction.”3334
Three years later, in Hampton v. United States,24 the Court held
that there is no due process violation when a government informant has
supplied the contraband drugs that are the subject of the defendant’s
prosecution.35 Justice Rehnquist, in a plurality opinion, retreated from his
dictum in Russell and asserted that the sole remedy available to a defendant
subjected to improper conduct by government agents is the defense of
entrapment. According to Justice Rehnquist, any illegal conduct by govern
ment agents acting in concert with a defendant who is predisposed to commit
the crime should be remedied by prosecuting the agent, not by freeing the
equally culpable defendant.36
Justice Powell, concurring in Hampton, agreed that supplying contraband
to one later prosecuted for trafficking in contraband does not constitute a
denial per se of due process.37 He was nevertheless unwilling to join Justice
Rehnquist’s assertion that “the concept of fundamental fairness inherent in
the guarantee of due process would never prevent the conviction of a
predisposed defendant, regardless of the outrageousness of police behavior in
24. 588 F.2d at 376.
25. Id.
26. Id.
27. 411 U.S. 423 (1973).
28. 425 U.S. 484 (1976).
29. 588 F.2d at 377-79 (quoting United States v. Russell, 411 U.S. 423, 431-32 (1973) and Hampton v.
United States, 425 U.S. 484, 495 (1976) (Powell, J., with Blackmun, J., concurring)).
30. 411 U.S. 423 (1973).
31. Id. at 426. The agent’s only other participation in the scheme involved picking up some pieces of foil
that had fallen on the floor and placing them in a flask. Id.
32. Id. at 430-31.
33. Id. at 431-32.
34. 425 U.S. 484 (1976) (Rehnquist, J . with Burger, C.J. & White, J., delivering judgment of the
Court).
35. Id. at 489-91.
36. Id. at 490.
37. Id. at 491 (Powell, J., with Blackmun, J., concurring in judgment).
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light of surrounding circumstances.”38 Justice Blackmun joined Justice
Powell in his opinion. Justice Brennan, in a dissent joined by Justices Stewart
and Marshall, would have applied an objective test in deciding the issue of
entrapment.39 The objective test focuses on the conduct of the police rather
than on the predisposition of the defendant. Justice Brennan felt that
supplying illegal drugs falls below minimum standards for the proper use of
government power40 and thus constitutes entrapment as a matter of law.41
Justice Brennan also believed that even under the subjective test of Russell,42
the possibility remains open, based on either due process principles or the
Court’s supervisory power, that sufficiently offensive government behavior
may bar conviction of a predisposed defendant.43 Thus, at least five members
of the Court—Justices Powell, Blackmun, Brennan, Stewart, and Mar
shall—have suggested that a defendant found to be predisposed to commit a
crime may in some circumstances raise a defense based upon outrageous or
offensive government conduct.
The dicta of Russell and Hampton offer no clear guidelines to be applied by
the lower courts in assessing the propriety of police conduct in instigating
criminal activity. Justice Powell equates due process with fundamental
fairness,44 but his examples of denials of fundamental fairness bear little
relationship to police participation in the encouragement of criminal con
duct.45 One can only speculate when government conduct of this nature will
be “outrageous”46 or will “shock the conscience” enough to violate due
process.47
38. Id. at 492.
39. Id. at 495-97 (Brennan, J., with Stewart & Marshall, JJ., dissenting). Justice Brennan would adopt
the objective test of entrapment advocated by Justices Roberts, Frankfurter, and Stewart. See note 22
supra.
40. 425 U.S. at 495-97 (Brennan, J., with Stewart & Marshall, JJ., dissenting).
41. Id. at 497.
42. 411 U.S. 423 (1973). Under the subjective test, the defendant’s predisposition is the decisive issue.
See notes 22-23 supra and accompanying text.
43. 425 U.S. at 497 (Brennan, J., with Stewart & Marshall, JJ., dissenting). Justice Brennan was of the
view that two facts distinguished Hampton from Russell. First, whereas in Russell the government supplied
the necessary ingredient, in Hampton the government supplied the contraband itself. Second, in Hampton
the government allegedly instigated and completed the sales transaction for which the defendant was
convicted, whereas in Russell the illegal manufacturing operation began before the intervention of the
government agent and continued after the government involvement ended. Id. at 497-98. Having found
supplying contraband to be sufficiently egregious government conduct, Justice Brennan would have barred
the conviction as a matter of law under the Court’s supervisory power.
44. Hampton v. United States, 425 U.S. 484, 494 n.6 (1976) (Powell, J., with Blackmun, J., concurring
in judgment).
45. The cases Justice Powell cites in Hampton as examples of the denial of fundamental fairness are not
particularly useful in analyzing the due process defense in the context of police instigation of crime. In one
case the police illegally arrested the defendant and had his stomach pumped to remove the contraband he
had swallowed. Rochin v. California, 342 U.S. 165, 166 (1952). In the other case the trial judge refused to
ask questions on voir dire regarding the jurors’ racial prejudices. Ham v. South Carolina, 409 U.S. 524, 52526 (1973).
46. See Hampton v. United States, 425 U.S. at 492-94 (Powell, J., with Blackmun, J., concurring in
judgment) (suggesting due process may prevent conviction when there has been outrageous police
behavior). Justice Powell noted that the Court had not yet been confronted with government overinvolve
ment outside the realm of contraband cases and that those cases did not require the Court to consider
whether government conduct could ever bar conviction of a defendant predisposed to commit the crime
charged. Id. at 493.
47. See Rochin v. California, 342 U.S. 165, 172, 174 (1962) (illegal entry by police officers into
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Justice Powell did cite with apparent approval in Hampton two earlier
court of appeals cases in which the issue of extreme government involvement
in crime was considered.*48 In Greene v. United States49 the Ninth Circuit
reversed convictions on bootlegging charges after concluding that a combina
tion of factors amounted to impermissible government involvement in the
crime.50 An undercover agent had reestablished contact with the defendants
after having once arrested them on bootlegging charges. The agent then
pressured the defendants to establish a new bootlegging operation, offered
them substantial assistance over a period of years, and in the end was the
illegal operation’s only customer.51 Although the entrapment defense was not
available because of the defendant’s predisposition to commit the crime, the
court reasoned that the government may not “involve itself so directly and
continuously over such a long period of time in the creation and maintenance
of criminal operations, and yet prosecute its collaborators.”52
In United States v. Archer,53 the second case cited by Justice Powell in
Hampton, Judge Friendly disapproved of a scheme whereby a federal agent
posing as an underworld figure was arrested on a weapons charge and then
offered to bribe New York City officials in an effort to ferret out suspected
corruption in the city’s criminal justice system. The Second Circuit was
especially critical of the fact that the ruse required undercover agents to lie to
police officials and to commit perjury before judges and grand jurors.54
Moreover, the court distinguished the scheme in Archer, which was intended
to snare unknown corrupt officials, from those in which the government
induces the commission of a crime by a particular individual who is suspected
of being involved in wrongdoing.55 Although the convictions were reversed on
other grounds, the court strongly hinted that if necessary it would have found
a due process violation.56
Justice Powell nevertheless emphasized in Hampton that cases in which
reversal will be mandated despite proof of the defendant’s predisposition will
defendant’s home and forcible extraction of suspected contraband from defendant’s stomach “shocks the
conscience”; conviction obtained by methods that offend due process must be reversed).
48. 425 U.S. at 493 & nn.3 & 4 (citing United States v. Archer, 486 F.2d 670 (2d Cir. 1973) and Greene
v. United States, 454 F.2d 783 (9th Cir. 1971)).
49. 454 F.2d 783 (9th Cir. 1971).
50. Id. at 787.
51. Id. at 786-87. The court concluded that none of the factors standing alone would require reversal,
but that the combination was untenable. Id. at 787.
52. Id.
53. 486 F.2d 670 (2d Cir. 1973).
54. Id. at 672. Judge Friendly apparently believed that the agents had committed criminal acts. Id. at
675.
55. Id.
56. Id. at 676-77. The convictions were reversed for failure to present sufficient evidence to establish a
violation of the Travel Act, 18 U.S.C. § 1952 (1970). Id. at 683. Judge Friendly rejected the Government’s
argument that government conduct that shocks the conscience must be directed toward the defendant to
bar conviction:
It would be unthinkable, for example, to permit government agents to instigate robberies and
beatings merely to gather evidence to convict other members of a gang of hoodlums.
Governmental "investigation” involving participation in activities that result in injury to the
rights of its citizens is a course that courts should be extremely reluctant to sanction.
Id. at 676-77. The conduct found to be offensive in Twigg clearly was directed toward Neville.
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be rare: “Police overinvolvement in crime would have to reach a demonstra
ble level of outrageousness before it could bar conviction. This would be
especially difficult to show with respect to contraband offenses, which are so
difficult to detect in the absence of undercover Government involvement.”57
That Twigg is the first case since Hampton in which a defendant has
prevailed on a due process defense evidences the reluctance of the lower
courts to question the propriety of investigative tactics involving the par
ticipation in criminal ventures by government undercover agents and infor
mants. The courts of appeals have soundly rejected due process claims by
defendants and have concluded that a variety of forms of government
involvement in crime are not sufficiently outrageous to bar prosecution.58 In
some of the most extreme cases, convictions have been affirmed when
government agents have violated state and federal criminal statutes in the
course of efforts to incriminate the defendant.59 Therefore, although recogniz
ing that defendants who have fallen victim to the traps of government agents
may have a cognizable due process claim, the courts have made clear that
because the difficulties in detecting covert crime justify infiltration and
undercover activities, instances of government conduct outrageous enough to
57. 425 U.S. at 495 n.7 (Powell, J., with Blackmun, J., concurring in judgment). That Justice Powell's
justification for undercover operations is the detection of crime is noteworthy. The question that long has
befuddled the courts is the point at which government undercover activities cross the line between the
detection or prevention of crime and the actual creation of crime. Prior to the decisions in Russell and
Hampton, the lower courts in various circumstances had found criminal conduct to be the product of the
creative activity of the government. See, e.g., United States v. West, 511 F.2d 1083, 1085-86 (3d Cir. 1975)
(government conduct passes “point of toleration” and creates new crime when government supplies
contraband to person not already engaged in illicit activity); United States v. McGrath, 468 F.2d 1027,
1030 (7th Cir.) (government manufactures crime when agents supervise printing of counterfeit bills, deliver
them to defendant, and then arrest defendant for possession of contraband), vacated and remanded mem.,
412 U.S. 936 (1972); United States v. Bueno, 447 F.2d 903, 905-06 (5th Cir. 1971) (entrapment occurs as
matter of law if heroin sold by defendant was supplied by government informer). After the Supreme Court
in Hampton made clear that the defendant’s predisposition is the central issue in entrapment cases, the
lower federal courts have consistently refused to bar prosecution on the ground of government
overinvolvement in crime.
58. See, e.g.. United States v. Prairie, 572 F.2d 1316, 1319 (9th Cir. 1978) (use of paid informants and
undercover agents to ferret out drug dealers not violative of due process); United States v. Smith, 538 F.2d
1359, 1361-62 (9th Cir. 1976) (informant supplied chemicals, equipment, and money and participated in
manufacture of methamphetamine; conduct falls within infiltration activities permitted by Russell); United
States v. Reifsteck, 535 F.2d 1030, 1035 (8th Cir. 1976) (Secret Service agent and informant infiltrated
counterfeiting conspiracy and performed actual printing; conduct fell far short of denying fundamental
fairness to defendant who had initiated crime); United States v. Quintana, 508 F.2d 867, 877-78 (7th Cir.
1975) (undercover agents portraying mobsters who were cheated on purchase of drugs threatened
defendant with bodily harm; not so shocking or outrageous as to bar prosecution under Russell); United
States v. Register, 496 F.2d 1072, 1081 (5th Cir. 1974) (that three of four persons aboard airplane being
used to smuggle marijuana into United States were government agents not so outrageous that due process
bars conviction), cert, denied, 419 U.S. 1120 (1975); United States v. Rosner, 485 F.2d 1213, 1223 (2d Cir.
1973) (permissible for agent to pose as corrupt police officer because bribery, like drug offenses, difficult to
detect without infiltration), cert, denied, 417 U.S. 950 (1974).
59. See United States v. Sanford, 547 F.2d 1085, 1090 n.8 (9th Cir. 1976) (federal agents’ violation of
state game laws in course of undercover investigation not outrageous; analogous to supplying contraband
to ongoing criminal enterprise); United States v. Spivey, 508 F.2d 146, 148-51 (10th Cir.) (no due process
violation when informant gave defendant food and lodging and unlawfully supplied him with marijuana;
insufficient nexus between informant’s unlawful conduct and defendant’s subsequent sale of heroin to
government agents), cert, denied, 421 U.S. 949 (1975). But cf. United States v. Archer, 486 F.2d 670, 67677 & n.6 (2d Cir. 1973) (disapproving perjury by government agents and suggesting availability of due
process defense, although deciding case on other grounds).
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violate due process will be exceedingly rare.60 Indeed, the Ninth Circuit has
suggested that under Russell and Hampton not even an arguable due process
violation will arise unless an agent’s involvement in the criminal enterprise
constitutes action malum in se or unless agents engineer and direct the
criminal enterprise from start to finish.61 And the Tenth Circuit has asserted
that a due process defense will be unavailable unless the government’s
outrageous conduct had an immediate impact on the particular defendant and
was connected in some way to his commission of the crime charged.62

II. The Third Circuit’s Analysis in Twigg

The basis of the Third Circuit’s reversal in Twigg was its conclusion that
the nature and extent of the DEA agents’ involvement in the crime was so
overreaching that the defendants’ prosecution was barred as a matter of due
process of law.63 Although the court failed to specify the facts it found
decisive or to formulate any general principles of law, its opinion suggests that
the initiation of the scheme by the DEA compelled reversal. According to the
court, when Kubica contacted Neville at the instance of the DEA, Neville
was not engaged in any illicit drug activity. Using Kubica, and
actively participating with him, the DEA agents deceptively
implanted the criminal design in Neville’s mind. . . . This egre
gious conduct on the part of government agents generated new
crimes by the defendant merely for the sake of pressing criminal
charges against him when, as far as the record reveals, he was
lawfully and peacefully minding his own affairs. Fundamental
fairness does not permit us to countenance such actions by law
enforcement officials and prosecution for a crime so fomented by
them will be barred.64
60. See United States v. Russell, 411 U.S. 423, 432 (1973). In Russell Justice Rehnquist persuasively
argued that infiltration of drug rings and limited participation in unlawful activities are legitimate means of
investigating drug-related offenses because such tactics often will be the only practicable means of
gathering evidence of covert crimes after the fact. Therefore, because the undercover agent generally will
not be taken into the confidence of the conspirators unless he offers them something of value, Justice
Rehnquist concluded that supplying something the drug ring requires must also be permissible. Id. Justice
Powell also adheres to this rationale. See Hampton v. United States, 425 U.S. 484, 495-96 n.7 (1976)
(Powell, J., with Blackmun, J., concurring in judgment). The effect is that a defendant will invariably fail in
his proof that an undercover agent who infiltrates a preexisting criminal scheme violates due process by
abetting criminal acts.
61. United States v. Gonzales, 539 F.2d 1238, 1239-40 (9th Cir. 1976) (per curiam). The court derived
the malum in se notion from footnotes in Justice Powell’s opinion in Hampton and apparently had in mind
such situations as the instigation of crimes of violence by government agents. See United States v.
Hampton, 425 U.S. 484, 493-96 nn.4, 6 & 7 (1976) (supporting view that due process defense would be
available if government instigates robberies and beatings or commits other outrageous acts).
Professor Park has speculated that the due process defense should apply to inducements involving
threats of physical violence, plans for the commission of crimes that pose a threat of danger to third persons
or the criminal justice system, and schemes that require agents to play a substantial part in leading or
organizing the crime. See Park, supra note 20, at 185-90.
62. United States v. Spivey, 508 F.2d 146, 149-50 (10th Cir.), cert, denied, 421 U.S. 949 (1975).
63. 588 F.2d at 377.
64. Id. at 381. The court evidently doubted Neville’s predisposition to commit the crime. In stating that
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Once the scheme was under way, the DEA gave Kubica and Neville
extensive assistance by providing chemicals, glassware, and even a farmhouse
for a laboratory.65 In spite of this assistance, Russell and Hampton make clear
that undercover agents and informants are free to play substantial roles in the
criminal schemes they infiltrate.66 No due process violation would have
arisen, therefore, had Kubica merely infiltrated a preexisting scheme to set up
a drug laboratory and then received assistance from the undercover agents.
The legal conclusion in Twigg thus appears to be that due process proscribes
government agents from initiating contact with an individual for the purpose
of inducing him to join a criminal scheme in the absence of some reason to
believe that the individual is engaged in, or about to engage in, similar
criminal activity. A possible narrower interpretation is that such government
inducement is unlawful only if the government also provides material
assistance necessary to the commission of the crime.
In holding that the prosecutions of Neville and Twigg were barred as a
matter of due process of law, the court concluded that the police conduct in
Twigg was far more egregious than any found to be permissible by the
Supreme Court in earlier cases.67 The court correctly distinguished Russell by
noting that the undercover agent in that case had infiltrated an already active
drug manufacturing ring.68 Moreover, the assistance provided by the agent in
Russell was limited to the supply of a small quantity of a legal—albeit difficult
to obtain—chemical that the defendants already possessed in significant
quantities.69
The court’s analysis of Hampton is less persuasive. It characterized the sale
of illegal drugs as “a much more fleeting and elusive crime to detect than the
operation of an illicit drug laboratory,” and suggested that drug sales may
therefore require more extreme methods of investigation than drug manufac
ture.70 The court failed to explain, however, why police are justified in
facilitating an illicit sale by supplying the needed contraband, yet are guilty of
violating due process when they supply technical know-how and materials
necessary for the establishment of a drug laboratory. The court’s distinction
between drug sales and drug manufacture not only lacks substance, but also
defies the realities of the illicit drug market.71 The conclusion that in Twigg,
the agents “implanted the criminal design in Neville’s mind,” the court mirrors Chief Justice Hughes’
definition of entrapment in Sorrells v. United States, 287 U.S. 435, 442 (1932) (entrapment occurs when
criminal design originates with government agents who “implant in the mind of an innocent person the
disposition to commit the alleged offense and induce its commission in order that they may prosecute”).
The implication of such language is that government inducement has overcome an innocent person’s
reluctance to engage in criminal activity. The court in Twigg conceded, however, that Kubica’s unrefuted
testimony regarding Neville’s willingness to participate in the crime and his prior criminal venture with
Neville was sufficient evidence to support a jury finding of predisposition, regardless of any doubts the
court may have entertained about Neville’s predisposition. 588 F.2d at 376.
65. 588 F.2d at 375; see notes 5-6 supra and accompanying text.
66. See notes 58-62 supra and accompanying text.
67. 588 F.2d at 377.
68. Id.
69. See notes 30-33 supra and accompanying text.
70. 588 F.2d at 378.
71. The court interpreted Justice Powell’s opinion in Hampton to say that whether police conduct is
outrageous depends upon “the nature of the crime and the tools available to law enforcement agencies to
combat it.” 588 F.2d at 378 n.6 (citing Hampton v. United States, 425 U.S. 484, 495-96 n.7 (1976)). But a
drug laboratory, which by nature is sophisticated and covert, arguably is more difficult to detect than the
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unlike Hampton, the crime was “conceived and contrived by government
agents,’’72 is crucial to the court’s holding in Twigg. To be precise, the Court
in Hampton left open the issue of whether Hampton or the informant had
instigated the crime.73 The sole issue before the Court was whether entrap
ment occurs as a matter of law whenever the government seeks to prosecute
an individual for the sale of narcotics that the government has supplied
through an informant.74 Arguably, a substantial difference exists between a
case in which government agents supply contraband to an individual the
government has reason to believe is actively engaged in the sale of narcotics,
and a case in which government agents select as a target a person of whom
they have no reason to be suspicious. The Supreme Court has never decided
whether agents are required to make a showing of reasonable cause before
they solicit or induce crime.75

sale of drugs. Sellers of drugs need buyers, and common sense suggests that the profit incentive will induce
many drug dealers inadvertently to make sales to undercover agents and informants. Indeed, that the
entrapment cases deal predominantly with sales of contraband by unsuspecting defendants to government
agents indicates that the government frequently is able to obtain evidence of narcotics sales without having
had to initiate the crime by supplying the contraband itself. On the other hand, members of a drug
manufacturing ring, who already have access to the necessary materials and expertise, will likely be wary of
allowing a stranger to join the conspiracy. Only when the agent is able to participate in the crime, by
supplying needed materials or financing, may it be possible for him to gain the conspirators’ confidence in
order to obtain sufficient evidence to support a conviction on a manufacturing charge. Thus, if one
standard against which to judge permissible levels of police involvement in the crime is the difficulty of
detecting the crime, there usually will be a greater justification for government involvement in drug
manufacturing schemes than in drug sales.
72. 588 F.2d at 378.
73. See Hampton v. United States, 425 U.S. 484, 485-87 (1976) (Government witnesses testified that
Hampton approached informant and said that he knew where to obtain heroin; Hampton testified that
informant approached him with proposal to sell nonnarcotic drug they could pass off as heroin). The Twigg
court acknowledged in a footnote that Hampton left this issue unresolved, but nevertheless concluded that
“it appears that the Government did not instigate the crime in Hampton." 588 F.2d at 378 n.7.
74. The jury instructions requested by Hampton stated in part:
If you find that the defendant’s sales of narcotics were sales of narcotics supplied to him by an
informer in the employ of or acting on behalf of the government, then you must acquit the
defendant because the law as a matter of policy forbids his conviction in such a case.
425 U.S. at 488.
According to Justice Brennan, “[Tjhe two sales for which petitioner was convicted were allegedly
instigated by Government agents and completed by the Government’s purchase. The beginning and end of
this crime thus coincided exactly with the Government’s entry into and withdrawal from the criminal
activity in this case." Id. (Brennan, J . with Stewart & Marshall, JJ., dissenting). The legal significance of
Hampton’s allegation that the informant instigated the crime was not, however, in issue. The appeal was
taken from the trial court’s refusal to instruct the jury as requested and its admission of testimony that the
substance obtained front Hampton contained heroin. United States v. Hampton, 507 F.2d 832, 833-34 (8th
Cir. 1974).
75. In Sorrells v. United States the Court stated: “It is well settled that the fact that officers or employees
of the Government merely afford opportunities or facilities for the commission of the offense does not
defeat the prosecution.” 287 U.S. 435, 441 (1932). In Osborn v. United States the defendant-attorney
claimed that his investigating officer, a local police officer, had initiated the crime of corrupting a juror by
telling the defendant that he knew several of the jurors. Because the police officer made only this truthful
statement, and the defendant then initiated the effort to bribe the juror, the Court upheld the jury’s finding
that there had been no entrapment, concluding that the officer’s statement at most afforded the defendant
“opportunities or facilities” for the commission of a crime. 385 U.S. 323, 331-32(1966).
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The majority in Twigg, although conceding that the Supreme Court’s
concept of outrageous government conduct is unclear,7677
found support for its
holding in two decisions. In United States v. West11 a federal government
informant approached West, an old friend, and proposed that they sell heroin
to a third person, who in fact was an undercover police officer.78 According to
the plan, the informant would supply the drugs and arrange the sale, but West
would hold himself out as the seller.79 The court made special note of the
prosecutor’s candid admission that West had had no prior involvement in the
narcotics trade when he was made the target of the government’s induce
ment.80 The reversal of West’s conviction, however, was based not on his
unblemished record but on the premise that government conduct has “passed
the point of toleration” when an informant supplies the accused with
narcotics and then introduces him to a government agent for the sale.81
Clearly, the holding in West does not survive Hampton.82 What West does
continue to stand for is the outrage of the Third Circuit at police conduct that
serves to create crime that would not have been committed but for the
intervention of the government, regardless of the defendant’s subjective
willingness to commit the crime.83
This same outrage underlies the Ninth Circuit’s decision in Greene v.
United States,84 on which the court in Twigg also relied85 and which Justice
Powell cited favorably in Hampton.86 Although the undercover agent in
Greene made initial contact with the defendants, not until one of the
defendants wrote a letter to the agent a full year later was the business
relationship arranged by which the agent would buy the bootlegged liquor
produced by the defendants.87 In addition, although the agent pressured the
defendants to produce the alcohol, the first two of the three batches prepared
were produced without any material assistance from the agent.88 In Twigg, the
case for reversal was stronger than in Greene. Kubica’s initiation of contact
with Neville led directly to the establishment of the drug laboratory.
76. 588 F.2d at 379.
77. 511 F.2d 1083 (3d Cir. 1975).
78. M. at 1085. Chieves, the informant, apparently had recently been arrested on a narcotics charge. An
agreement arose out of that arrest whereby Chieves would introduce the undercover officer to other sellers
of narcotics. Id.
79. Id.
80. Id.
81. Id. The Third Circuit thereby adopted the rule established by the Fifth Circuit in United States v.
Bueno, 447 F.2d 903, 906 (5th Cir. 1971) (entrapment exists as matter of law if government supplies
contraband defendant is convicted of selling).
82. 588 F.2d at 379; see notes 35-43 supra and accompanying text (discussing Hampton).
83. The Third Circuit in West suggested that Russell would have been decided differently had the
defendant not been engaged in any illicit activity when the government agent proffered his assistance. 511
F.2d at 1086.
84. 454 F.2d 783 (9th Cir. 1971); see notes 49-52 supra and accompanying text (discussing Greene). In
Greene the court acknowledged the defendant's predisposition to commit the crime, but nevertheless
refused to countenance the government’s “creation and maintenance of criminal operations." 454 F.2d at
786-87.
85. 588 F.2d at 373.
86. 425 U.S. at 493 n.3.
87. 454 F.2d at 784-85.
88. Id. at 785-86. The extent of the agent’s assistance in the production of the third batch was obtaining
sugar at wholesale prices. He also offered, but never provided, a still, a still operator, and plastic containers.
Id.
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Moreover, Kubica provided the technical skills without which the crime
could not have been committed. In sum, the government’s extreme investiga
tive tactics in all three of the cases—Twigg, West, and Greene—had the effect
of creating crime.
Judge Adams, dissenting in Twigg, agreed that due process would bar some
extreme law enforcement techniques, but concluded that recent decisions of
the Supreme Court did not render the acts of the DEA or its informant
unconstitutional. 89 In his view, the facts in Twigg were even less compelling
than those in Hampton because nothing supplied by the government was itself
contraband.90 Similarly, because the government in Greene only provided
sugar at wholesale prices and a market for the bootlegged liquor, Judge
Adams concluded that the case was of doubtful validity after Hampton.91
Judge Adams, however, placed too much emphasis on the tangible assistance
provided by the government in these cases and neglected to consider that the
government instigation operated to create crimes that would most likely not
have been otherwise committed.
Although conceding that the government had instigated the crime, Judge
Adams rejected the suggestion that this might be the crucial element in
establishing a due process defense.92 He erroneously asserted that the
Supreme Court in Hampton had approved an instance of governmentinstigated crime93 and suggested that a claim of government instigation is
generally relevant only to the issue of predisposition.94 Finally, he reasoned
that instigation of crime is a primary and necessary tool for effective
enforcement of drug laws.95 This analysis fails to consider the legal or policy
considerations favoring government instigation when the result is a crime that
the record suggests would not have been committed otherwise. Judge Adams
thus avoided the issue of whether it may be possible to draw a line between
instances when government instigation and inducement serve the legitimate
purposes of detection and prevention of crime and instances when those
tactics merely serve to create crime.
III. Absence of a Reasonable Cause Requirement

In Hampton the Court held that the government may provide the
contraband essential to the commission of a crime.96 It thus cannot be argued
that a due process violation occurred simply because the DEA, through its
informant, provided the chemicals, glassware, and farmhouse necessary for
89. 588 F.2d at 383 (Adams, J., dissenting).
90. Id. at 386. Such a distinction might be correct if Twigg were a case in which the informant merely
had infiltrated an already existing drug manufacturing conspiracy. See notes 58-60 supra and accompany
ing text.
91. 588 F.2d at 386 n. 15 (Adams, J., dissenting).
92. Id. at 386-87.
93. Id. at 387. The Court in Hampton never resolved whether the defendant or the informant had
instigated the crime. See note 73 supra and accompanying text.
94. 588 F.2d at 387 (Adams, J., dissenting). Government instigation would be one factor for the jury to
consider in deciding whether the defendant was predisposed. Once predisposition is found, however,
evidence of government instigation would be of minor significance.
95. Id. at 387-88.
96. See notes 34-36 supra and accompanying text (discussing Hampton).
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the operation of the speed laboratory in Twigg. An alternative analysis
suggests that a constitutional violation arose because the DEA caused its
informant to induce commission of a crime in the absence of any apparent
reason to believe that Neville was then engaged in, or about to engage in, any
similar criminal activity. Neville, in fact, expressly argued in his brief that
solicitation of crime “should be confined to those reasonably suspected of
criminal conduct or design.”97
Although neither the majority nor the dissent discussed case law dealing
with the reasonable cause requirement, a number of early court of appeals
cases suggested that police agents must have a “reasonable suspicion” or
“reasonable cause” to believe that an individual is engaged in criminal activity
before they may induce him to commit a crime.98 For example, in one district
court case a judgment of acquittal was granted because an agent solicited a
sale of narcotics by an individual whom the agent had no reason to suspect
was involved in such illicit activity.99
There are several difficulties with this theory about the basis of Twigg’s
holding. Current federal case law overwhelmingly holds that no “reasonable
cause” requirement exists.100 The courts have emphasized repeatedly that the
97. Brief for Appellant at 17, United States v. Twigg, 588 F.2d 373 (3d Cir. 1978) (copy on file at
Georgetown Law Journal). Neville asserted that police solicitation is an invasion of “the privacy of one’s
will and disposition.” Id. "It is unconscionable to assume that law enforcement would be allowed to solicit
anyone in the hope solicitation itself would provide its own justification. Such unlimited solicitation and
conviction of those who succumb is inconsistent with the tenets of our Constitution." Id. at 11.
98. See, e.g., Childs v. United States, 267 F.2d 619, 620 (D.C. Cir. 1958) (per curiam) (“probable cause
is not required; reasonable suspicion is enough”), cert, denied, 359 U.S. 948 (1959); Trice v. United States,
211 F.2d 513, 519 (9th Cir.) ("[w]e find nothing in the cases requiring [a showing of probable cause], but we
do find the term ‘reasonable cause’ used”), cert, denied, 348 U.S. 900 (1954); Lunsford v. United States, 200
F.2d 237, 239 (10th Cir. 1952) (it is “only necessary to have reasonable grounds to believe that [the
accused] is engaged in unlawful activities or intends to engage therein”); Heath v. United States, 169 F.2d
1007, 1010 (10th Cir. 1948) (it is “well recognized that officers may entrap one into the commission of an
offense only when they have reasonable grounds to believe that he is engaged in unlawful activities”).
Student commentators have supported the proposition that government agents should have reasonable
grounds for soliciting the commission of a crime. See Note, supra note 20, at 1339 (when police induce
person to commit crime, entrapment defense should be available unless prosecution can show that accused
was already engaged in similar criminal activity); Note, The Defense of Entrapment: A Plea for
Constitutional Standards, 20 U. Fla. L. Rev. 63, 65 (1967) (exploratory solicitation without probable
cause would violate fourth amendment); Note, The Serpent Beguiled Me and I Did Eat—The Constitu
tional Status of the Entrapment Defense, 74 Yale L.J. 942, 944-50 (1965) (due process requires targets for
solicitation be selected on basis of criterion that accomplishes legitimate state purpose; Constitution
satisfied if solicitée is engaged in or on verge of criminal conduct).
99. United States v. Owens, 228 F. Supp. 300, 304-05 (D.D.C. 1964). Although the court framed the
issue in terms of lack of predisposition, the agent’s solicitation of the crime without knowledge of prior
narcotics sales by the defendant was the key consideration. Id. at 304. Because Owens readily responded to
the request for cocaine, he was, according to federal law, predisposed to commit the crime.
100. See, e.g., United States v. Swets, 563 F.2d 989, 991 (10th Cir. 1977) (Government not required to
show reasonable grounds to believe defendant was engaged in unlawful activities prior to time agent met
defendant), cert, denied, 434 U.S. 1022 (1978); United States v. Silver, 457 F.2d 1217, 1221 (3d Cir. 1972)
(existence of probable cause to approach defendant or reason to believe he was trafficking in drugs
inconsequential); Whiting v. United States, 321 F.2d 72, 76-77 (1st Cir.) (not per se offensive to initiate
inducement without showing of probable cause; solicitation to commit crime does not involve constitu
tional rights), cert, denied, 375 U.S. 884 (1963); Silva v. United States, 212 F.2d 422, 424 (9th Cir. 1954)
(jury may convict if it finds defendant had felonious intent at time of act even though defendant had no
prior criminal record and government agents had no knowledge of any predisposition on part of accused to
commit crime); United States v. Abdallah, 149 F.2d 219, 222-23 n.l (2d Cir. 1945) (no absolute
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central issue in entrapment cases is whether the accused was predisposed to
commit the crime, not whether the government agents offering the induce
ment had reason to suspect that the defendant was engaged in, or about to
engage in, similar criminal activity.*
101 Because the individual’s response to the
inducement may be sufficient evidence of predisposition, the government can
defeat an entrapment claim without establishing the reasonableness of its
actions.102103
A second problem with this analysis is the court’s failure to discuss its own
holding in United States v. Catanzaro.,0} The Third Circuit in Catanzaro held
that hearsay testimony regarding an accused’s predisposition to criminal
behavior is inadmissible, even for the limited purpose of showing whether
government agents had justification or probable cause for providing the
defendant with an opportunity to commit the offense.104 The Catanzaro court
reasoned that when government agents provide the wrongdoer with the
opportunity for criminal conduct, the decisive issue is
whether one not disposed to criminal misconduct has been cor
rupted by those acting for the government, and the decision on that
question would not be aided by a showing that the government
agent did or did not act on well-grounded suspicion that a
particular person was engaged in wrongdoing.105
prerequisite of probable cause before police may offer opportunity to commit crime); Newman v. United
States, 299 F. 128, 132 (4th Cir. 1924) (if erroneous to instruct jury that agent needed reasonable suspicion
defendant illegally selling narcotics before solicitation, error was in favor of defendant).
101. See, e.g., United States v. Swets, 563 F.2d 989, 991 (10th Cir. 1977) (Government not required to
show defendant engaged in unlawful activities prior to agent’s contact), cert, denied, 434 U.S. 1022 (1978);
United States v. Ordner, 554 F.2d 24, 27-28 (2d Cir.) (claim of entrapment defeated when defendant
showed himself ready and willing to commit crime, even though not suspected of being lawbreaker), cert,
denied, 434 U.S. 824 (1977); United States v. Williams, 487 F.2d 210, 211 (9th Cir. 1973) (per curiam)
(predisposition of defendant, whether known to agents or not, conclusive in entrapment cases), cert, denied,
416 U.S. 958 (1974); Kadis v. United States, 373 F.2d 370, 372-74 (1st Cir. 1967) (entrapment defense
protects innocent persons from being corrupted by government agents; offensiveness of agents’ conduct not
an issue if defendant ready and willing to commit crime).
102. See, e.g.. United States v. Ordner, 554 F.2d 24, 28 (2d Cir.) (jury entitled to find that defendant’s
providing blueprint and prototype, conducting negotiations, and directing assembly for “pengun”
operation was ready response to inducement and thus proof of predisposition), cert, denied, 434 U.S. 824
(1977); United States v. Spain, 536 F.2d 170, 173 (7th Cir.) (jury could find predisposition from
pharmacist’s ready response to agent’s offer to exchange quinine for controlled substance), cert, denied, 429
U.S. 833 (1976); Cazares-Ramirez v. United States, 406 F.2d 228, 230 (5th Cir.) (defendant’s ready offer to
supply heroin to agent posing as drug peddler proof of predisposition), cert, denied, 397 U.S. 926 (1969).
103. 407 F.2d 998 (3d Cir. 1969).
104. Id. at 1001.
105. Id. The danger that the jury would attach too much significance to a showing of reasonable cause,
perhaps to the extent that it would conclude that proof of reasonable cause standing alone defeated a claim
of entrapment, was reversible error in Catanzaro. Id. at 1000.
The imprecision of the holding in Twigg makes the present application of Catanzaro uncertain. Is it now
a per se violation of due process to induce a person to commit a crime in the absence of some reasonable
suspicion that the individual is engaged in a course of similar criminal conduct? Or is the court suggesting
that when some extreme form of governmental assistance to lawbreakers, sanctioned by Russell and
Hampton, is preceded by an unjustified inducement, these two factors in combination will bar prosecution
as a matter of law?
Twigg does not hold that a government agent may not inquire whether an individual is interested in
engaging in criminal conduct. Such inquiries are necessary if undercover agents are to play their roles. On
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The Twigg court also did not address United States v. Ordner,a recent
Second Circuit case in which the government agents had no apparent cause to
induce commission of the crime by the defendant. Ordner, a commercial
blaster and firearms manufacturer, met Romano, a government informant, at
a gun show.*
107 Romano, working with the government in the hope of
106
ameliorating his sentence in a pending case, offered to introduce Ordner to a
contractor who might have some blasting work for him.108 When Ordner went
to meet the contractor, he was instead confronted with an elaborate scheme
concocted by agents of the Bureau of Alcohol, Tobacco and Firearms to
resemble a meeting of an underworld gang.109 Ordner eventually provided the
blueprint and a prototype for a “pengun,” suggested sources for the purchase
of parts necessary for the pengun’s manufacture, and directed the assembly of
five hundred of the guns.110 At the time Ordner was approached, he was not
under surveillance and the agents had no reason to believe that he was a
lawbreaker.111
To the contrary, he appears to have been a family man with a wife
and children conducting his trade as a professional blaster. The
scenario which the Government writes is rather indicative of
attendance by its Agents at a recently popular motion picture
portraying the activities of the underworld, headed by their
chieftain.112

Despite this theatrical ruse and the absence of reasonable cause to suspect
Ordner of criminal activity, the court ruled that the dispositive issue was
Ordner’s predisposition to commit the crime.113 Because the jury was entitled
to conclude that Ordner’s actions were a ready response to the inducement,
his conviction was affirmed.114115
116
Twigg and Ordner are difficult to reconcile. Both involve affirmative and
substantial conduct by government agents to induce the commission of crime.
Although the government in Twigg provided more extensive assistance in the
actual commission of the crime, HamptonU5 and Russellnb make clear that
the other hand, Twigg clearly prohibits an agent from approaching an individual without reasonable cause
and offering to provide assistance without which the individual could not commit the crime. Arguably
Twigg would not bar prosecution if the government approached an individual without reasonable cause,
but then provided only insubstantial assistance. In such a case, the acts of the individual, not the
government, generated commission of the crime.
106. 554 F.2d 24 (2d Cir.), cert, denied, 434 U.S. 824 (1977).
107. Id. at 25-26.
108. Id.
109. Id.
110. Id. at 28. Agent Kelly testified that Ordner readily offered to find sources for weapons. Id. at 26.
Ordner claimed that he was pressured to supply the guns. Id. at 26-27. The ruse went so far that when
Romano suddenly died, one of the players told Ordner that Romano’s dying wish was that Ordner take his
place as a member of the “family.” Id. at 27.
111. Id.
112. Id.
113. Id. at 28. Although he concurred in the affirmance of the conviction, Judge Oakes asserted that the
case presented “unquestionably borderline conduct" by government agents who should not have created
crime for the sole purpose of punishing the accused. Id. at 31.
114. Id. at 28.
115. 425 U.S. 484 (1976).
116. 411 U.S. 423 (1973).
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even police assistance that is essential to the commission of the particular
criminal act does not render the assistance unconstitutional. The agents in
Ordner, on the other hand, by posing as members of an organized crime
syndicate117 put more pressure on the accused to participate than did the
agents in Twigg. What the cases share is government inducement leading to
the commission of crimes that arguably never would have occurred without
that inducement.118 That is, because no showing was made that the agents had
reason to believe that either Neville or Ordner was involved in any type of
criminal activity, one cannot assume that they were likely to have independ
ently committed such crimes. The result in Twigg is therefore consistent with
Hampton only if it is assumed that the government had reason to believe that
Hampton was an active dealer in drugs, or if it were true that Hampton, and
not the government informant, had initiated the plan to sell the drugs.119

Conclusion
Current case law suggests at least four scenarios involving the inducement
of crime by government agents. First, a government agent could infiltrate an
existing criminal plan and encourage the suspects to complete the crime by
providing material assistance. These tactics are sanctioned by the holding in
Russell and may be necessary to gather evidence sufficient to permit
prosecution. Second, reasonably suspecting that an individual is engaged in
criminal activity but unable to obtain evidence of past crimes, government
agents might induce further criminal activity for which the suspect could be
prosecuted. The rationale of Hampton permits government creation of crime
by providing the contraband or other material assistance essential to the
commission of the particular criminal act. This result is justified by the
perceived difficulty of obtaining evidence of drug sales and of other covert
crimes. Third, the agent, without actually creating the crime, might encour
age or induce the commission of criminal acts by a person whom the police
have no reason to suspect is already engaged in criminal activity. To detect
covert crime, agents and informants must make known to a large number of
people their interest in engaging in criminal enterprises. Certainly no
constitutional violation should arise when an agent receives and acts on a
response to his communication, by buying, for example, drugs from the
individual.120 Under a broad reading of Twigg, however, it might be imper
missible for the agent to offer to supply the essential means for the
commission of the crime. Finally, the government might select a particular
individual as a target for inducement, even though there is no reasonable
cause to believe that the individual is engaged in criminal activities. If the
117. 554 F.2d 24, 26 (2d Cir.), cert, denied, 434 U.S. 824 (1977).
118. C/ Park, supra note 20, at 190 (federal court could take view that defendant not predisposed unless
he is both willing to commit the crime and likely to do so).
119. There was conflicting evidence on whether the informant or the defendant had instigated the crime,
and the issue was never resolved. See notes 72-74 supra and accompanying text. There was no discussion in
Hampton of whether the defendant was under investigation as a drug dealer.
120. Merely purchasing drugs from a person not otherwise induced to commit a crime is far different
from the situations in Russell and Hampton, in which the defendants were provided with encouragement
and substantial material assistance in the commission of their crimes.
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government then provides the means for commission of the crime, it has
impermissibly created the crime and prosecution is barred as a matter of due
process of law under the holding in Twigg.
A proper understanding of Twigg requires emphasis on the nature of the
“outrageous” conduct at issue. The DEA selected Neville as a target and led
him into the commission of a crime that, considering the absence of any
evidence of similar criminal activity by Neville, would probably not have been
committed but for the intervention of the government agents. Although
Neville’s due process claim is complicated by the focus on his predisposition,
as required by Russell and Hampton, the reversal of his conviction is
consistent with the underlying purposes of the entrapment defense. “The
conduct with which the defense of entrapment is concerned is the manufac
turing of crime by law enforcement officials and their agents. Such conduct, of
course, is far different from the permissible stratagems involved in the
detection and prevention of crime.”121 If the DEA agents had no reason to
believe that Neville was already involved in a drug ring or was likely to
become involved in such a crime in the near future, the government conduct
went beyond the use of legitimate detection and prevention of crime. To hold
that government agents need no reasonable basis for selecting an individual as
a target for inducement to commit a crime would be intolerable. The effect
would be to give police officers untrammelled discretion to test the criminal
propensities of any citizen.
An imperfect analogy may be drawn to the Supreme Court’s recent
decision that discretionary spot stops to check motorists’ licenses and
automobile registrations violate the fourth amendment unless the police
officer has an articulable and reasonable suspicion that the law is being
violated.122 The Court reasoned that the incremental contribution to highway
safety could not justify the practice under the fourth amendment.123 Likewise,
it is difficult to square arbitrary and unrestrained solicitation of crime with
the requirement of fundamental fairness inherent in due process.124 Restrict
ing selection of targets for solicitation and inducement of crime to those
reasonably suspected of being involved in similar criminal activities would
have an insignificant effect on the ability of the police to detect covert
crime.125
121. Lopez v. United States, 373 U.S. 427, 434 (1963) (emphasis in original). Undercover activity in
entrapment cases is thus justified because it aids in the detection of crime. See Hampton v. United States,
425 U.S. 484, 495 n.7 (1976) (Powell, J., with Blackmun, J., concurring in judgment) (police overinvolve
ment difficult to show with contraband offenses, which are difficult to detect in absence of undercover
involvement). See also Lewis v. United States, 385 U.S. 206, 210 (1966) (no fourth amendment violation
when undercover agent enters home on invitation of defendant; undercover agents necessary to ferret out
covert dealings of organized crime).
122. Delaware v. Prouse, 99 S. Ct. 1391, 1401 (1979).
123. Id. at 1399.
124. Justice Powell equates due process with fundamental fairness. See Hampton v. United States, 425
U.S. 48, 494-95 n.6 (1976) (Powell, J., with Blackmun, J., concurring in judgment). Russell and Hampton
state that an accused may have been denied fundamental fairness when the police conduct is “outrageous”
or “shocks the conscience.” It is reasonable to suggest that police conduct involving unrestrained
solicitation of crime is outrageous and shocks the conscience.
125. It is unlikely that the percentage of individuals not suspected of being engaged in criminal activity
who in fact are committing crimes is very high. Thus, police would have to solicit crime among a large
number of innocent persons before they would be likely to discover an active criminal. Cf. Delaware v.
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Courts should place limits on how far police can go in soliciting crime.
Recent Supreme Court cases restricting the use of the entrapment defense,
unfortunately, have tended to expand these limits. United States v. Twigg,
although suffering from a lack of precision in its holding and rationale,
reaffirms that these limits do exist. Because it properly indicates that due
process does impose restraints on the government’s ability to induce or create
crime, Twigg represents a positive development in criminal justice.

Richard D. Cleary
Prouse, 99 S. Ct. 1391, 1399 (1979) (common sense that percentage of all drivers who are unlicensed is very
small; large number of licensed drivers must be stopped in order to find one unlicensed driver).
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$3.25 paper. This critical examination of the evidence that links
advertising to monopoly power concludes that the estimates of welfare
loss attributable to advertising are significantly overstated. Two theories
that purport to explain government regulation of advertising—consumer
protection and producer protection—are compared, the authors finding
that producer protection is the more plausible theory.

LAW ENFORCEMENT

Political Crime in Europe. By Barton L. Ingraham. Berkeley, Calif.:
Univ, of California Press, 1979. Pp. xiii, 380. $22.50. In this comparative
study of England, France, and Germany, the author discusses the subtle
but discernible changes that occur in the administration of a criminal
justice system when an act is defined as a “political crime.” The author’s
conclusion is that ideology dictates how crime will be suppressed and
how political offenders will be treated.
of FBI Intelligence Operations. By John T. Elliff.
Princeton, N.J.: Princeton Univ. Press, 1979. Pp. xi, 248. $14.50. The
author, a professional staff member of the Select Committee on Intel
ligence of the U.S. Senate, analyzes the legal and policy questions posed
by the existence of a “security police” in a nation committed to
constitutional government and the rule of law. After examining the
changes made in the structure and policy framework for FBI intelligence
operations, the author concludes that present restrictions on FBI
activities are necessary and that close supervision of the Bureau by the
Attorney General will allow it to operate effectively without depriving
law-abiding persons of their privacy or freedom.

The Reform

LEGAL HISTORY
In Re Alger Hiss. Edited by Edith Tiger. New York: Hill & Wang, 1979.
Pp. xxiv, 438. $17.50 cloth, $8.95 paper. Publication of the petition for a
writ of error coram nobis filed by Alger Hiss in the United States District
Court for the Southern District of New York on July 27, 1978. The
petitioned-for writ would set aside Hiss’ perjury conviction of January
25, 1950. Ninety-one exhibits supporting the petition are also repro
duced.

LEGAL WRITING
How to Write Plain English: A Book for Lawyers & Consumers. By
Rudolph Flesch. New York: Harper & Row, 1979. Pp. xiii, 126. $8.95.
An analysis of the features of the “legalese” that makes it nearly
impossible for laypersons to understand leases, wills, contracts, or
government regulations. A highly entertaining treatment that offers
specific remedies for every obstacle to easy reading.
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PRIVACY

Privacy: How to Protect What’s Left of It. By Robert Ellis Smith.
Garden City, N.Y.: Anchor Press, 1979. Pp. xi, 346. $10.00. The author,
the publisher of a Washington newsletter entitled Privacy Journal,
analyzes four aspects of privacy: informational, technological, physical,
and psychological. Within this framework, the reader is introduced to
the laws and skills that are needed to protect one’s privacy in the face of
requests for personal information from government agencies, banks,
schools, credit bureaus, insurance companies, doctors, and employers.
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