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Charles Fahy

Charles Fahy was a dear and wonderful man who served, for the last thirty 
years of his life, as an outstanding judge on the United States Court of 
Appeals for the District of Columbia Circuit. Many fine men and women 
have sat as federal judges. Only a handful have graced the bench as Charles 
Fahy did.

Much can and will be written about the many aspects of Charles Fahy’s 
long and distinguished career of public service. I knew him very well only 
during his time as a judge. I would like to write about Charles Fahy the man, 
and Charles Fahy the judge, as I knew him—and to offer some speculations 
about what in his nature made him such an extraordinary jqdge.

Great and small, judges come in two kinds. Some view legal problems as > 
problems of doctrine and philosophy. To them, the analysis and refinement of 
legal rules is the sum of the judge’s task. Other judges view legal problems as 
the problems of human beings before the court. Charles Fahy was that kind of 
a judge, and he was a great one.

Charles was a lifelong, devout Catholic. His religion went much deeper 
than a Sunday suit of clothes, to be brought out once a week and on other 
special occasions. Religion for Charles was woven tightly into the fabric of all 
aspects of his life. He drew from his Catholic beliefs his devotion to justice 
and fairness among human beings. To him, these principles were central to 
the task of every person in this world. In his later years, looking back on his 
career, he was most proud of the work he did from 1948 to 1950, when, as 
Chairman of the President’s Committee on Equality of Treatment and 
Opportunity in the Armed Services, he oversaw the desegregation of our 
military establishment. This work was so important to him that he delayed 
taking his seat on the bench until so much had been achieved that he could 
safely leave the job to others. He did this knowing full well that the delay 
would cost him seniority on the bench, and might prevent him from ever 
becoming Chief Judge of the District of Columbia Circuit.1 Similarly, when 
asked to list his most important decisions as a judge, he placed first his dissent 
in Thompson v. District of Columbia, in which he argued for application of a 
long-ignored antidiscrimination statute in the District of Columbia—an 
argument that was unanimously accepted by the Supreme Court.2

1. Charles never did become Chief Judge, but his delay in taking his seat made no difference. When 
Wilbur Miller retired as Chief Judge in 1962, Charles was already beyond the statutory age limit for the 
post. In 1949, however, no one could have known that this would happen.

2. 203 F.2d 579, 598 (D.C. Cir.) (Fahy, J., dissenting), rev'd, 346 U.S. 100 (1953) (8-0; Jackson, J., took 
no part in consideration or decision of the case). His list also included, inter alia, Shachtman v. Dulles, 225 
F.2d 938 (D.C. Cir. 1955), in which he wrote for our court to order judicial review of the Secretary of 
State’s refusal to issue a passport to a supposed “subversive"; and Easter v. District of Columbia, 361 F.2d 
50 (D.C. Cir. 1966) (en banc), in which he wrote the principal opinion establishing that chronic alcoholism 
is a defense to a criminal charge of public intoxication.

Charles’ devotion to justice led him to reject a narrow view of the judge’s 
task. Law suits, society’s last chance to deal with human problems that no 
other social institution has been able to resolve, are trying affairs forjudges as 
well as for litigants. The problems are often so intractable, the responsibility 
of decision so pressing, that some judges are tempted to retreat from that 
responsibility by rigidly confining themselves to the arguments presented by 
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counsel. For those judges, the record before the court exists only insofar as the 
lawyers have highlighted it. Charles could never agree with that view. As he 
put it, “If we aren’t here to look at the record, to do justice, what are we doing 
here?”

Charles Fahy was never a man to take foolish risks; but neither was he a 
man to run from danger. He was a naval aviator in World War I, and was 
awarded the Navy Cross for flying biplanes at a time when enemy fire was the 
very least of the hazards facing a pilot. His years of experience with the 
National Labor Relations Board, as Solicitor General of the United States, 
and as Legal Advisor to the State Department taught him not to be sanguine 
about easy solutions. But just as he knew that human actions, however well 
conceived, would inevitably uncover new problems, his success in public life 
gave him the confidence that these problems could be dealt with as they arose. 
It was with this confidence that he encouraged our court’s effort in Durham v. 
United States3 to bring available knowledge of human behavior more fully to 
bear on the issue of criminal responsibility. Charles knew that we could not 
guarantee what the future would bring. But the potential for creating 
problems was not, in his view, sufficient reason to draw back from making 
even a small improvement in present law. “When the problems arise, we can 
deal with them. After all, that’s what we’re here for.”

3. 214 F.2d 862 (D.C. Cir. 1954).
* Senior Circuit Judge, United States Court of Appeals for the District of Columbia Circuit.

His serene and gentle exterior masked an inner intensity that nevertheless 
showed through in a variety of ways. I have mentioned his unswerving 
devotion to the Catholic faith. This same intensity of concern showed in the 
excellence that characterized all his work, on and off the bench. At times it 
led him to display awesome flashes of temper. He never descended to 
vulgarity, but at such times he could serve as an object lesson in the forceful 
communication of sheer fury. Once the flash had passed, however, it left no 
traces in him; and Charles was always careful to ensure, by apology or by 
simple friendship, that his anger left no scars on others.

I can hardly express how much I miss this warm, upright, lovable man. He 
was the conscience of our court; fair to everyone, he never said or did 
anything mean or cheap. My own debt to him is incalculable. But for his 
warmth and encouragement in our thirty years together on the court, I do not 
know how I would have developed the strength to adhere to my own vision of 
justice. I do know that in troubled times, when it sometimes seemed as if I was 
out of step with the entire world, Charles’ support was a tremendous source of 
strength.

Charles Fahy’s vision of justice informed his entire public career. We need 
him still; it is a blessing that he was with us for so long.

David L. Bazelon*



Charles Fahy

Charles Fahy received a Bachelor of Laws degree from Georgetown in 
1914. He attended school in the evenings while working in the day as legal 
secretary to Joseph J. Darlington, then a leader of the local bar. His 
secretarial skills must have helped him take law school notes, for a half- 
century later, as a sitting judge, he was still taking notes of oral arguments in 
shorthand. At the Law School—it had not yet assumed the more pretentious 
title of Law Center—he was active on the first staff of the Georgetown Law 
Journal, the Debating Society, the Morris Club, the members of which 
practiced brief writing and oral advocacy skills, and the Law School Sodality, 
an organization that actively combined the Catholic religion and the law. 
Upon graduation his peers noted in the class yearbook, Ye Domesday Booke, 
that he was “Young in limbs, in judgment old.” The description under his 
graduation picture was quite prescient:

He isn’t very large—neither was Napoleon—nor is he very noisy, 
but the brain does not talk. He is familiar with the legal atmos
phere, likes it, and if hard work and good sense are due to win, 
Charlie will some day earn the deserved plaudits of a larger and 
more appreciative assemblage than ours.

The chronology of Charles Fahy’s achievements has been often told: 
practicing lawyer, naval aviator, first General Counsel of the National Labor 
Relations Board, Solicitor General, Legal Advisor of the Department of 
State, diplomat, and judge. His personal imprint lies upon many of the legal 
developments of the twentieth century. The expanded role of government in 
economic affairs since the New Deal era is the result, in part, of his guidance 
of the NLRB at its perilous inception in 1935 and his large role in 
constructing and presenting the critical Jones & Laughlin case.1 That case not 
only preserved the NLRB and the Wagner Act, but also marked the turning 
point of the Supreme Court’s attitude toward government regulation of the 
economy.

1. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). Actually, five cases were presented to the 
Supreme Court in the 1936 term to test the constitutional validity of the Wagner Act. They are usually 
referred to collectively as Jones & Laughlin. The other four cases are NLRB v. Fruehauf Trailer Co., 301 
U.S. 49 (1937); NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 58 (1937); Associated Press v. 
NLRB, 301 U.S. 103 (1937); and Washington, Virginia & Maryland Coach Co. v. NLRB, 301 U.S. 142 
(1937). Charles Fahy did not actually make the oral argument in Jones v. Laughlin, as he did in Friedman- 
Harry Marks Clothing Co. and Associated Press J. Warren Madden, Chairman of the NLRB, and Stanley 
Reed, then the Solicitor General, successfully argued for the constitutionality of the Wagner Act in Jones & 
Laughlin. Nevertheless, as General Counsel of the NLRB. Charles Fahy certainly played a major role tn 
mapping out the litigation strategy that culminated in the arguments before the Supreme Court on 
February 10 and 1 1, 1937. Mr. Chief Justice Earl Warren characterized the management of the Jones & 
Laughlin litigation—the selection of cases, the making of a record, the framing of arguments—as “one of 
the most important jobs of lawyering in this century.” Address of retired Chief Justice Earl Warren at 
dedication of Fahy Reading Area, Georgetown University Law Center (Sept. 10, 1971), reprinted in Fall 
1971 Res Ipsa Loquitur 7, at 8.

Charles Fahy was also a central figure in the development of the principle 
that a person may be convicted of a crime only through the exercise of a 
process that shows respect for the dignity of the person and is limited by a

iii.
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structure of procedural rights guaranteed by the Constitution. For example, 
he was prominent in the evolution of the protection against self-incrimination: 
As defense counsel he participated in the Wan case in 1924;2 he was Solicitor 
General when McNabb3 was argued; and his dissent in Goldsmith4 and 
majority opinion in Killough5 6 7 pointed the way for the Supreme Court’s 
pronouncements in Escobedob and Miranda.1

2. Wan v. United States, 266 U.S. 1, 16 (1924) (confession obtained after five days of relentless 
interrogation and denial of medical attention to suspect suffering from colitis held involuntary as matter of 
law).

3. McNabb v. United States, 318 U.S. 332, 341-42 (1943) (admissions held inadmissible because 
obtained through process that undermines integrity of criminal justice system; suspects not taken to 
judicial officer for commitment hearing, as required by statute, before interrogation).

4. Goldsmith v. United States, 277 F.2d 335, 340-41 (D.C. Cir. 1960) (reaffirmation, following judicial 
warning and advice from counsel, of concededly inadmissible confession held not inadmissible as fruit of 
original confession).

5. Killough v. United States, 315 F.2d 241, 244 (D C. Cir. 1962) (en banc) (reaffirmation of inadmissible 
confession made without advice of counsel held inadmissible fruit of original confession).

6. Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964) (once criminal investigation focuses upon particular 
suspect in police custody, sixth amendment requires that suspect be given opportunity to consult with his 
lawyer and be warned of absolute right to remain silent in face of questioning).

7. Miranda v. Arizona, 384 U.S. 436, 444 (1966) (once criminal suspect has been significantly deprived 
of freedom of action, no statement elicited from him may be offered in evidence by prosecution unless use 
of procedural safeguards to secure fifth amendment privilege against self-incrimination can be demonstrat
ed). See Warren, supra note 1, at 9 (noting Judge Fahy’s identification in Goldsmith and Killough of the 
relevant constitutional principles addressed in Escobedo and Miranda).

8. Thompson v. District of Columbia, 203 F.2d 579 (D.C. Cir.), rev'd, 346 U.S. 100, 110 (1953) 
(upholding validity of long-unenforced antidiscrimination statute in District of Columbia).

9. 347 U.S. 483 (1954).
10. Edwards v. Carter, 580 F.2d 1055, 1064 (D.C. Cir.), cert, denied, 436 U.S. 907 (1978). Appellants 

had argued that pursuant to the property clause, the exclusive constitutional means of disposing of United 
States property was congressional legislation. 580 F.2d at 1056.

Charles Fahy certainly played a significant role in the eradication of racial 
segregation in our society. After the Second World War, he chaired the 
committee that was appointed by President Truman to eliminate racial 
segregation in the Armed Forces, and he accomplished that difficult task 
through persuasion and reason. As a circuit judge, he wrote the dissent that 
later became the unanimous Supreme Court opinion in the Thompson 
Restaurant case,8 9 thus ending segregation in public facilities in the District of 
Columbia before Brown v. Board of Education4 was decided.

In the international sphere, his influence was also felt. He served as legal 
advisor to the American Military Government in post-war Germany and gave 
counsel informally at Nuremberg. He was also present, as an advisor to the 
American delegation, at the birth of the United Nations in San Francisco in 
1945. More recently, he was a member of the panel that held in a per curiam 
opinion that the transfer of the Canal Zone to Panamanian control and 
possession was within the treaty-making power of the President and the 
Senate.10

Charles Fahy’s contacts with Georgetown did not end with his receipt of 
an LL.B, in 1914. Throughout his public career he remained available to the 
Law School as moot court judge and sodality breakfast speaker, in addition to 
participating in many informal capacities. He served as a member of the 
Board of the University’s Institute of Law, Human Rights, and Social Values, 
and at his death he was on the Advisory Board for Continuing Legal 
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Education at the Law Center. His last public appearance was at Georgetown’s 
Gaston Hall on May 29th of this year, and the last written piece by this 
remarkable man was published in the Georgetown Law Journal shortly after 
his death.11

11. Fahy, The Abortion Funding Cases: A Response to Professor Perry, 67 Geo. L.J. 1205 (1979).
12. Response of Judge Charles Fahy at dedication of Fahy Reading Area, Georgetown University Law 

Center (Sept. 10, 1971), reprinted in Fall 1971 Res Ipsa Loquitur 10, at 10.

That last written work, though short, summarizes much. It is a commen
tary on a burning issue of the day, the abortion issue. Of course it was not a 
polemic, but a reasoned response about the role of the Supreme Court in the 
handling of that issue. As always, he was able to deal with an important, 
emotional issue within the constraints of a constitutional legal system.

Georgetown has often honored Charles Fahy. He received from the 
University an honorary doctorate of laws, the John Carroll Medal, and on 
May 29th last, on the occasion of the 65th anniversary of his graduation from 
law school, the President’s Medal. Perhaps the most fitting honor, however, 
was bestowed after Judge Fahy’s law clerks and friends established the 
Charles Fahy Book Collection at the Law Center, to which the Judge 
contributed much of his own legal library. When the current Law Center 
building was opened in 1971, the University dedicated the law library’s 
central reading area to this distinguished graduate. The man and the occasion 
were perhaps best summarized in the opening lines of Judge Fahy’s remarks 
on that day:

A reading area in a library reflects what has been. What is to be 
depends largely upon what has been. An adult was a child; a tree 
was a seed. Yet an adult is not a child, nor a tree a seed, for though 
there is continuity there is great change. So it will be with those 
who use this library, with its treasures to be mined and fashioned or 
discarded as those who study here may think best.

I hope they will think of the law, both as it has been and will be, 
as a civilization of its own, enhancing the whole of our civiliza
tion.12

Yet, this does not say it all. To complete the picture of Charles Fahy’s 
relations with the Law Center one would need to include his many visits to 
the law library and his personal chats with the students there. Of particular 
note was that remarkable day when Judge Fahy, with little ceremony, 
gathered about him the students in the library and rededicated the Fahy 
Reading Area to the students then studying the law, and the generations yet 
to come. Then too there was the day in late spring of his eighty-seventh year, 
when Charles Fahy had the time to spend an afternoon with a Law Center 
seminar, discussing the Supreme Court. Those Georgetown students who 
were there knew that they were in the presence of a man who had done much, 
yet, as one of them reported:

[H]e did not speak down to us as a towering figure possessed of all 
the wisdom and power in the universe. Instead, he spoke in such 
modest, even quiet tones that one truly felt that he was receiving 
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more pleasure from meeting with several law students than we as a 
class received from having the privilege of meeting him.13

13. Letter to Editor from Stuart H. Newberger ‘79, Georgetown Law Weekly, Oct. 8, 1979 at 9, col. 3.
14. Id.

It is the footnote to that story that is truly the measure of the greatness of 
Charles Fahy:

[T]hat luncheon was not the end of this experience. Several days 
later I received a letter from Judge Fahy, in which he stated that he 
had not been satisfied with the answer to a question I had asked of 
him at the luncheon. He then proceeded to explain how he had 
directed the Labor Act cases of 1936-37, thus saving the New Deal 
from judicial butchering.

Besides providing me with a glimpse of historical “background”, 
the letter struck me as an incredible gesture of thoughtfulness on 
the part of a man who could legitimately claim to have had several 
careers of historical impact.14

To those who have had the good fortune of knowing Judge Fahy well, this 
story is typical of the man.

Perhaps the greatest tie between Georgetown and Charles Fahy has been 
the recognition that he exemplified the essence of the legal education that 
Georgetown seeks to convey. Yes, he was an accomplished craftsman and 
technician of the law. But he was more. As Judge Bazelon writes in these 
pages, Judge Fahy did not believe that religion was to be relegated to sabbath 
mornings. Although he believed in the separation of church and state, he saw 
no contradiction in a man of government bringing to his responsibilities the 
moral values of his religion. Even more, he saw the law as a force for the 
moral good of humanity. In an age in which realism became rampant, before 
faltering on the shoals of what appeared to be its ineluctable results in the 
193O’s and 1940's, Charles Fahy believed deeply that there is a greater moral 
value against which the law must be judged, a moral value that imbues our 
constitutional system and yet transcends it. Mr Chief Justice Earl Warren 
perhaps stated it best:

Judge Fahy’s vision of the role of law is not that of a technician 
adjusting and balancing competing political, economic and social 
interests. He does not, to put it differently, regard the law as 
ethically neutral, or the search for truth as foredoomed. His vision, 
rather, is essentially that of a moralist. He believes that there is 
such a thing as moral good and moral evil; that [in the political 
order they are manifested as social justice] and social injustice; and 
that in a perfect political order . . . the law would be an instrument 
of rooting out the one and securing the other. He recognizes, of 
course, that we do not live in a perfect order, and, moreover, that 
the power of a judge is rightly cabined by institutional restrictions. 
Still, within those restrictions he is moved by his conception [of] 
justice as a controlling reality, and not simply as the label that one 
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places on the outcome of a decision in order to conform to society’s 
expectations.15

15. Warren, supra note 1, at 9.
16. Fahy, supra note 12, at 11.
‘Professor of Law, Georgetown University Law Center. B.S.F.S. 1954, J.D. 1957, LL.M. 1960, 

Georgetown University. Professor Cohn was a law clerk for Judge Fahy in the 1957-58 term.

The last word justly belongs to Judge Fahy. At the dedication of the Fahy 
Reading Area he stated his credo, which says so much of what he has meant 
to his Alma Mater:

A judge, a lawyer, anyone of a particular occupation, is more than 
his occupation signifies. In his larger self he must live, and in living 
must think, beyond his speciality. In suggesting now a particular 
approach I realize [there] are many other directions in which 
movement should be advocated. A choice may be made, however, 
of what one deems most important, without disparaging the 
thoughtful choice of others. I would therefore identify our single 
most important need to be consciously to orient [sic] “within the 
limits of [our] power,” to paraphrase Cardozo, the use of freedom 
and the fulfillment of our responsibilities toward the norms of our 
Judeo-Christian heritage.

There are two concepts of freedom. One is the freedom the law 
allows—the blessings of liberty our Founders envisaged as the fruit 
of their plan of government. The other is the freedom of the spirit, 
rooted in the moral law—freedom from an abuse of the freedom 
the law allows. To the extent that these two freedoms merge into 
one, and only to that extent, is there true freedom. So it seems to 
me. This is my liberalism.16

Sherman L. Cohn*
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I. Introduction

“We conclude”—and here Warren departed from the printed text 
before him to insert the word “unanimously,” which sent a sound 
of muffled astonishment eddying around the courtroom—“that in 
the field of public education the doctrine of‘separate but equal’ has 
no place. Separate educational facilities are inherently unequal.”1

The unanimity of the Supreme Court in the Segregation Cases, as they were 
then called, was both important and remarkable.2 In 1957 Professor Louis H. 
Pollak of Yale Law School wrote that the Court’s unanimity in Brown v. 
Board of Education3 and Bolling v. Sharpe4 was “second in importance only 
to” the decisions themselves.5 Twenty-five years later the achievement of

1 R. Kluger, Simple Justice 707 (1975) (quoting Brown v. Board of Educ., 347 U.S. 483, 495 
(1954), enforced, 349 U.S. 294 (1955)). For a similar account, see E. Warren, The Memoirs of Earl 
Warren 2-4(1977).

2. See generally Bickel, The Original Understanding and the Segregation Decision, 69 Harv. L. Rev. 1 
(1955); Pollak, Mr. Justice Frankfurter: Judgment and the Fourteenth Amendment, f>~t Yale L.J. 304 
(1957).

3. 347 U.S. 483 (1954), enforced, 349 U.S. 294 (1955).
4. 347 U.S. 497 (1954), enforced sub nom. Brown v. Board of Educ., 349 U.S. 294 (1955).
5. Pollak, supra note 2, at 304. Popular books and pamphlets supporting the decisions pointed to 

unanimity as evidence of the legitimacy of the rulings. One such volume stated:

Some persons have praised or blamed Chief Justice Warren and the Eisenhower administra
tion for the decisions in these cases. Is this warranted?

The Supreme Court is a judicial, not a “political,” institution. The Justices are appointed 
for life, and there is no reason to assume that “politics,” in the narrow sense of that word, 
played a part in these decisions. On the first argument a Democratic Attorney General set 
forth the views of his administration; on the subsequent argument a Republican Attorney 
General set forth the views of his administration. On both occasions briefs and argument took 
essentially the same position. The Supreme Court is made up of Democrats and Republicans, 
Northerners and Southerners; and their opinion was unanimous.

H. Hill & J. Greenberg, Citizen’s Guide to Desegregation 145 (1955). 
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unanimity seems no less impressive.6 Yet how and why the Court reached a 
unified position has not been fully examined.

6. See Motley, From Brown to Bakke: The Long Road to Equality, 14 Harv. C.R.-C.L. L. Rev. 315, 
316-17 (1979) (unanimity essential to efficacy of Brown decision). But see Beiser, Book Review, 89 Harv. 
L. Rev. 1945, 1950-51 (1976) (reviewing R. Kluger, Simple Justice (1975)) (questioning necessity and 
desirability of unanimity in Brown).

7. Sweatt v. Painter, 339 U.S. 629 (1950); McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950); 
Henderson v. United States, 339 U.S. 816 (1950).

8. See Plessy v. Ferguson, 163 U.S. 537, 543, 548 (1896) (upholding constitutionality of separate train 
accommodations for blacks and whites).

9. Fortas, Chief Justice Warren: The Enigma of Leadership, 84 Yale L.J. 405, 408 (1975).
10. 358 U.S. 1 (1958).
11. See Rice v. Sioux City Cemetery, 349 U.S. 70 (1955). There the Court dismissed as improvidently 

granted a writ of certiorari to review a state court judgment upholding the refusal by a cemetery to bury a 
deceased Indian because of his race. Id. at 79-80. Mr. Justice Black, joined by Chief Justice Warren and 
Mr. Justice Douglas, dissented. Id. at 80. The Court did not, however, reach the merits of the 
constitutional issue in the case. Id. at T1 (Frankfurter, J.). Despite the Court’s disposition of Rice on 
procedural grounds alone, Mr. Justice Frankfurter was eager to avoid dissent from the Court’s opinion. On 
May 4, 1955, five days before the case was decided, Frankfurter sent a draft of his opinion for the Court to 
Mr. Justice Black with a cover note expressing hope that Black would not write a dissenting opinion: “I 
join in the C.J.’s hope that you may be able to swallow this. I don’t have to add that I welcome suggestions 
within the scope of the opinion.” Note from Frankfurter, J., to Black, J. (May 4, [1955]), Box 323, 
HLB(LC). Black was unable to accept Frankfurter’s lengthy opinion and circulated a dissent the following 
day. Warren, who apparently desired unanimity less than Frankfurter claimed, quickly wrote to Black, 
“The draft of your dissent . . . suits me perfectly.” Note from Warren, C.J., to Black, J. (May 5, 1955), 
Box 323, HLB(LC).

To attain a better understanding, we must turn the clock back prior to 
1954, particularly to the “1950 Trilogy,”7 which first substantially un
dermined the “separate but equal” doctrine.8 It was there, not with Brown, 
that the Supreme Court developed its attitude to statutorily imposed racial 
segregation and came to value addressing the issue with one voice. Although 
Mr. Justice Fortas suggested a few years ago that the 1950 decisions made 
Brown “inevitable,”9 the eventual result in Brown was not a foregone 
conclusion in 1950. The 1950 cases did, however, play an enormous part in 
shaping the Court’s thinking about more broad-scaled attacks on segregation. 
Evidence of the deliberations on the 1950 Trilogy demonstrates that many 
members of the Court then had reason to feel that the hour of segregation had 
come round at last. Although the 1950 Trilogy, as eventually decided, 
avoided the ultimate issue of the constitutionality of segregation per se, the 
deliberations were far reaching in scope and began the internal process that 
culminated in the Segregation Cases of 1954. In particular, the unanimity 
achieved with the 1950 decisions helped to make unanimity in the later cases 
less momentous from an internal standpoint than it otherwise would have 
been.

Once established in 1954, unanimity ceased to be merely a desirable value; 
it became a routine practice. Between Brown and Bolling in 1954 and Cooper 
v. Aaron10 in 1958, the Court continued to speak with one voice in cases 
involving racial segregation, with one minor exception.11 The maintenance of 
unanimity during the period affected not only the decisions that the Court 
made and declined to make, but also the doctrine created by opinions 
announcing those decisions.

My purpose is to tell the story of the rise and fall of unanimity from 1948 to 
1958 from the perspective of the judges who were faced with “the greatest 
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issue any of them had met or [were] likely ever to meet.”12 The story is not 
only one of the influence of personality on the decisionmaking process, as is so 
often assumed, but of the dominance of ideas and doctrine as well. It is also 
the story of the balance sometimes struck by the members of the Supreme 
Court between the particular requirements of the cases with which they were 
presented and the capacity of the Court as an institution to address explosive 
social issues presented in those cases. Great cases strain not only the law but 
also the position and effectiveness of the Supreme Court.

12. Pollak, Mr. Justice Frankfurter: Judgment and the Fourteenth Amendment, 67 Yale L.J. 304, 304 
(1967). It is well beyond the scope of this study to evaluate the evidence presented against models or 
theories of judicial decisionmaking. My limited concern is to help fill part of the evidentiary gap that has 
flawed attempts at theoretical models of adjudication. See Hurst, Old and New Dimensions of Research in 
United States Legal History, 23 Am. J.L. Hist. 1, 20 (1979) (discussing problems of reaching historical 
conclusions with insufficient evidence); Howard, Book Review, 1978 Wash. U.L.Q. 833, 838 (1978) 
(reviewing D Horowitz, The Courts and Social Policy (1977)).

13. Accounts of the decisionmaking process in the segregation cases, based on documentary evidence, 
are M Berry, Stability, Security and Continuity: Mr. Justice Burton and Decision-Making 
in the Supreme Court, 1945-1958, at 124-25, 154-61 (1978); R. Kluger, Simple Justice 588-616, 
678-99 (1975); Ulmer, Earl Warren and the Brown Decision, 33 J. POL. 689 (1971). Less detailed accounts 
include D. Berman, It Is So Ordered 102-03, 107-08 (1966); G. Dunne, Hugo Black and the 
Judicial Revolution 313-22 (1977); W. Harbaugh, Lawyer’s Lawyer: The Life of John W. 
Davis 516-17 (1973); E. Warren, The Memoirs of Earl Warren 2-4, 281-82, 285-90 (1977); S. 
Wasby, A. D'Amato & R. Metrailer, Desegregation from Brown to Alexander 58-107 (1977) 
[hereinafter S. Wasby],

14. Additional evidence is presumably contained in the Earl Warren Papers and the William O. Douglas 
Papers now deposited in the Library of Congress but presently unavailable for research; the status of the 
Stanley F. Reed Papers is not known at this time.

15. In Cumming v. Richmond County Bd. of Educ., 175 U.S. 528 (1899), the Court, speaking through 
Justice John Marshall Harlan, held that blacks were required to pay taxes to help support a public high 
school system from which they were excluded. Id. at 545. The Court did not reach the issue of the 
constitutionality of racially separate schools. Id. at 543. In Gong Lum v. Rice, 275 U.S. 78 (1927), a 
unanimous opinion by Chief Justice William Howard Taft acknowledged past acceptance of the 
constitutionality of separate schools, but decided only that classification of a Chinese girl as a black did not 
violate the fourteenth amendment. Id. at 86-87; cf. Brown v. Board of Educ., 347 U.S. at 491 n.8 
(Cumming and Gong Lum did not challenge validity of separate but equal doctrine).

16. 305 U.S. 337 (1938).

The data for this study derive from the surviving, and presently available, 
evidence of the internal deliberations of the Supreme Court on cases involving 
racial segregation between 1948 and 1958. Although the evidence for the 1954 
cases has been studied in detail,13 data from the post-1955 period have not 
been previously published, and the record for the entire period has been 
fortified substantially by the Tom C. Clark Papers at the University of Texas 
at Austin. Although it is too early to be final or definitive,14 the following 
account is the most complete that is possible at this time.

II. Prelude: Before Brown

A. 1938-1948: FROM GAINES TO SIPUEL

The Supreme Court faced squarely for the first time15 16 the issue of racial 
segregation in education in the 1938 case of Missouri ex rel. Gaines v. 
Canada.'6 Lloyd Gaines had applied in 1936, at the age of thirty-four, to the 
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University of Missouri law school, but had been rejected because it was 
“contrary to the constitution, laws and public policy of the state to admit a 
negro as a student in the University of Missouri.”17 Claiming that his rejection 
violated the equal protection clause of the fourteenth amendment, Gaines 
unsuccessfully sought relief in state courts.18 The Missouri Supreme Court 
ruled that the state had satisfied its constitutional responsibilities in two ways: 
(1) it had declared its intent to establish a separate law school for blacks in 
Missouri, and (2) in the interim it provided tuition for blacks to attend all
black law schools in adjacent states.19 In the United States Supreme Court, 
Chief Justice Charles Evans Hughes, writing for a majority of six, rejected 
both arguments in a matter-of-fact opinion that ran only eleven pages. The 
tone of the opinion could not disguise its import: for the first time the Court 
had provided content to the “equal” branch of the “separate but equal” 
doctrine announced in Plessy v. Ferguson.20

17. State ex rel. Gaines v. Canada, 342 Mo. 121, 127, 113 S.W.2d 783, 785 (1937) (en banc), rev'd sub 
nom. Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938).

18. Id. at 132, 139, 113 S.W.2d at 788, 791.
19. See id. at 137-39, 113 S.W.2d at 790-91 (distinguishing Maryland case in which black held entitled 

to admission to state university law school).
20. 163 U.S. 537 (1896).
21. 305 U.S. at 345, 346.
22. Id. at 349-50.
23. Id. at 352.
24. See id. at 353 (McReynolds, J., with Butler, J., dissenting) (state offered Gaines chance to study law 

“if perchance that is the thing really desired").
25. Id.

Hughes dismissed the state’s first argument because the policy of establish
ing a separate law school for blacks, while commendable, had “not yet 
ripened into an actual establishment, and it cannot be said that a mere 
declaration of purpose, still unfulfilled, is enough.”21 Rejecting the second 
argument as well, Hughes wrote:

The white resident is afforded legal education within the State; the 
negro resident having the same qualifications is refused it there and 
must go outside the State to obtain it. That is a denial of the 
equality of legal right to the enjoyment of the privilege which the 
State set up, and the provision for the payment of tuition fees in 
another State does not remove the discrimination.22

The Court therefore reversed the state judgment and remanded the case.23 
Justice James C. McReynolds, joined by Justice Pierce Butler, wrote a 

chilling two-page dissent. For McReynolds, who was suspicious of Gaines’ 
good faith24 and contemptuous of the majority’s insensitivity to the “difficult 
and highly practical” problem posed by the case, the costs of the decision 
were stark: “I presume [Missouri] may abandon her law school and thereby 
disadvantage her white citizens without improving petitioner’s opportunities 
for legal instruction; or she may break down the settled practice concerning 
separate schools and thereby, as indicated by experience, damnify both 
races.”25
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Gaines later would be termed a “milestone”26 marking the “disintegrat
ing”27 of the “separate but equal” doctrine announced in Plessy in 1896 and 
reaffirmed—both presumptively and explicitly, if off-handedly28—for over a 
generation thereafter. But between 1938 and 1948, the year the Supreme 
Court decided Sipuel v. Oklahoma State Regents,29 its next case involving 
racial segregation in education, Gaines was no more than an isolated episode 
in the wake of the Constitutional Revolution of 1937. During the early and 
mid-1940’s, Gaines provided window-dressing30—and nothing else—as the 
Court slowly and carefully chipped away at racially discriminatory practices 
involving juries,31 elections,32 transportation,33 and organized labor.34 At the 
same time, the Court consistently upheld wartime racial classifications 
involving Japanese residents.35

When the petition for certiorari in Sipuel was filed on September 24, 
1947,36 Gaines could no longer be regarded merely as a sport: in all material 
respects, Sipuel appeared to be a replication of Gaines. Ada Lois Sipuel, later 
Fisher, had applied for admission to the University of Oklahoma law school, 
but had been rejected solely because she was black.37 The state courts denied

26. R. Kluger. Simple Justice 213 (1975).
27. P. Kurland, Politics, the Constitution, and the Warren Court 108 (1970).
28. See Gong Lum v. Rice, 275 U.S. 78, 87 (1927) (assuming Plessy correctly decided constitutionality of 

separate schools); Buchanan v. Warley, 245 U.S. 60, 79-82 (1917) (distinguishing Plessy from discriminato
ry zoning ordinances that interfere with property rights); Cumming v. Richmond County Bd. of Educ., 175 
U.S. 528, 543 (1899) (not reaching issue of constitutionality of racially separate schools).

29. 332 U.S. 631 (1948) (per curiam), on remand, 199 Okla. 586, 190 P.2d 437 (1948), motion for leave to 
file petition for writ of mandamus denied sub nom. Fisher v. Hurst, 333 U.S. 147 (1948) (per curiam).

30. Gaines was cited in only four cases during the decade from 1938 to 1948—each time in a perfunctory 
manner and only in support of broad propositions, never as central authority. See Screws v. United States, 
325 U.S. 91, 115 n.6 (1945) (Rutledge, J., concurring) (citing Gaines, inter alia, for proposition that 
officials’ abuse of powers conferred by state law subject to prosecution under federal criminal code); Steele 
v. Louisville & N.R.R., 323 U.S. 192, 203 (1944) (citing Gaines for proposition that union discrimination 
among members of craft solely on basis of race violates fourteenth amendment); Skinner v. Oklahoma, 316 
U.S. 535, 541 (1942) (citing Gaines for proposition that sterilization law applying to only certain types of 
felons is as invidiously discriminatory as if applied to only certain race or nationality); Mitchell v. United 
States, 313 U.S. 80, 94, 97 (1941) (citing Gaines for proposition that denial of equality of accommodations 
violates fourteenth amendment).

31. See Hale v. Kentucky, 303 U.S. 613, 616 (1938) (systematic, arbitrary exclusion of blacks from jury 
lists denies equal protection to black defendant).

32. See Smith v. Allwnght, 321 U.S. 649, 661-62 (1944) (exclusion of blacks from primary elections 
violates fifteenth amendment); Lane v. Wilson, 307 U.S. 268, 276-77 (1939) (voting registration scheme 
effectively discriminating against blacks violates fifteenth amendment).

33. See Morgan v. Virginia, 328 U.S. 373, 386 (1946) (Virginia statute requiring segregation on 
interstate carriers invalid as burden on interstate commerce); Mitchell v. United States, 313 U.S. 80, 97 
(1941) (forcing black who had paid first-class fare to ride second-class violates Interstate Commerce Act).

34. See Railway Mail Ass'n v. Corsi, 326 U.S. 88, 93 (1945) (state law forbidding labor organizations to 
discriminate against blacks in membership does not violate due process clause); Tunstall v. Brotherhood of 
Firemen, 323 U.S. 210, 211-13 (1944) (Railway Labor Act does not exclude nondiversity federal remedy 
for union’s failure to represent black worker); Steele v. Louisville & N.R.R., 323 U.S. 192, 202-03 (1944) 
(Railway Labor Act imposes duty on labor organization acting by its authority as exclusive bargaining 
representative to represent without discrimination).

35. See Korematsu v. United States, 323 U.S. 214, 219 (1944) (upholding law providing for relocation of 
Japanese-Americans outside military zone); Hirabayashi v. United States, 320 U.S. 81, 92 (1943) 
(upholding curfew for Japanese-Americans in time of war); cf. Ex parte Endo, 323 U.S. 283, 297 (1944) 
(government had no authority to force concededly loyal Japanese-American to remain in relocation 
center).

36. See Petition for Writ of Certiorari, No. 369 [Sipue/J (Oct. Term 1947) (USSCL).
37. Sipuel v. Oklahoma State Regents, 332 U.S. 631, 632 (1948) (per curiam), reversing and remanding 
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relief.* 38 The Supreme Court heard argument in Sipuel on January 7 and 8, 
1948, and only four days later issued a unanimous three-paragraph per 
curiam opinion reversing the Oklahoma courts on the sole authority of Gaines 
and directing the mandate to issue forthwith.39

Sipuel v. Board of Regents, 199 Okla, 36, 180 P.2d 135 (1947), on remand, 199 Okla. 586, 190 P.2d 437 
(1948) (per curiam), motion for leave to file petition for writ of mandamus denied sub nom. Fisher v. Hurst, 
333 U.S. 147 (1948).

38. Id.
39. Id. at 631-33.
40. Burton, J., Conference Notes (Oct. Term 1947), No. 369 [Sipuel], Box 175, HHB(LC).
41. Id.
42. Id.
43. Id.
44. Id.
45. See Brief for Petitioner at 37, No. 369 [Sipuel v. Oklahoma State Regents] (Oct. Term 1947) 

(USSCL) (“there can be no separate equality”).
46. 199 Okla, at 39, 180 P.2d at 138.
47. 333 U.S. at 149.
48. Id. at 147-48.

If Justice Harold H. Burton’s conference notes are a reliable index, as I 
believe they are, all of the Justices thought that Sipuel, thanks to Gaines, was 
an easy case—as long as the Court was careful not to go below the surface. 
The deeper complexities of the case, however, were not lost on the Court. It 
was clear at the outset that anything more than a bare-bones reversal citing 
Gaines would blow the case wide open, and that even that disposition might 
fail to satisfy the most liberal Justices, who viewed Plessy as ripe for burial. 
Justice Stanley F. Reed, who in his first Term on the Court had joined 
Hughes in Gaines, now noted that he was “not in sympathy with the Court’s 
treatment of the problems that come here of this kind.”40 Reed passed at the 
conference; every other member of the Court voted to reverse.41 Justice 
Robert H. Jackson said that the case in its present posture was “simple and 
easy”; he “hope[d] they could dispose of it per cur Monday.”42 Burton noted 
that Justice Wiley B. Rutledge “would not do it per cur—[but] the rest 
agreed” to Jackson’s proposal.43

Reed was not the only member of the Court who was uncomfortable with 
the treatment of Sipuel. With the opposite concern in mind, Justice Frank 
Murphy, although voting to reverse, made a point of recording his opposition 
to the “equal and separate doctrine.”44 Murphy’s point did not come out of 
thin air: in the Supreme Court, if not clearly in the Oklahoma courts, Sipuel 
had argued not only that she was entitled to relief under Gaines, but also that 
the “separate but equal” doctrine failed to produce equality in fact.45 The 
Oklahoma Supreme Court had concluded that Sipuel had not pressed the 
issue at trial.46 It was therefore unnecessary and quite possibly inappropriate 
for the Supreme Court to reach the issue.

The Oklahoma courts reacted quickly to the Supreme Court’s mandate. On 
January 22, the trial court on remand ordered that Sipuel either be admitted 
to the University of Oklahoma law school or be barred from admission until a 
hastily proposed “separate school is established and ready to function.”47 
Thurgood Marshall of the NAACP Legal Defense and Education Fund, Inc., 
who had directed Sipuel’s case from the outset, promptly filed a motion in the 
Supreme Court for leave to file a petition for a writ of mandamus against the 
Chief Justice of Oklahoma for evading the January 12 mandate of the Court.48
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In a sense, the haste with which the Court had disposed of Sipuel had 
backfired. The Court’s effort to treat it as an “easy” case and to avoid open 
division through brevity and dispatch had failed. Marshall’s motion now 
threatened protracted and sharp dispute, both inside and outside the Court. 
To avoid such division, Justice Felix Frankfurter wrote Chief Justice Fred M. 
Vinson shortly after the motion was filed and urged him to bring up the 
matter quickly in Conference. Admitting that the motion raised “a number of 
serious questions, both on the merits and perhaps also of jurisdiction,” 
Frankfurter wrote: “It occurs to me that just as it was a very healthy thing for 
us to decide the case with the dispatch with which the per curiam was 
announced by you, it would be equally healthy to accelerate the disposition of 
the present petition.”49 Frankfurter suggested telegraphing the respondents 
and seeking a quick reply to Marshall’s motion.50

Even that idea involved more time than Vinson was ready to spend on the 
matter. After a brief discussion at Conference, Vinson circulated a draft per 
curiam order, the heart of which lay in two paragraphs:

The petition for certiorari in Sipuel. . . did not present the issue 
that a state might not satisfy the equal protection clause of the 
Fourteenth Amendment by establishing a separate law school for 
negroes, the view taken by this Court in Missouri ex rel. Gaines v. 
Canada .... In oral argument, we understood counsel for 
petitioner to concede that it was not an issue in this case ....

Nothing which may have transpired since the orders of the 
Oklahoma courts were issued is in the record before us, nor could 
we consider it on this petition for writ of mandamus if it were.51

To Frankfurter, Vinson’s draft spelled trouble because it relied on interpre
tation, rather than narration, of what the Court had done and thus opened the 
door to differing views, both from Rutledge inside the Court (who was busy 
drafting a dissent) and from Marshall on the outside.52 On February 13, 
Frankfurter wrote Vinson and tried to persuade him to temper the first 
paragraph and to eliminate the second, which he viewed as “superfluous and I 
think every extra word in this per cur. is an undesirable word.”53 Frankfurter, 
seeking to make the per curiam opinion as small a target as possible, explained 
to Vinson:

49. Letter from Frankfurter, J., to Vinson, C.J. (Jan. 26, 1946) [sic], File 2267, Box 108, FF(LC).
50. Id.
51. Letter from Frankfurter, J., to Vinson, C.J. (Feb. 13, 1948), File 2268, Box 108, FF(LC) (quoting 

Vinson’s draft order).
52. See id. (“Our per cur. should avoid every possibility of serving as a target for contention, either in the 

dissenting expression or by counsel for Fisher”).
53. Id. In the same letter, Frankfurter suggested a substitute for the first paragraph in question:

The reason relied on for allowance for the writ of certiorari was: “The decision of the Supreme 
Court of Oklahoma is inconsistent with and directly contrary to the decision of this Court in 
Gaines v. Canada." It is for this reason that we granted the petition. It is on this basis that we 
rendered our decision and issued the mandate in accordance with that decision on January 12.

The quotation in Frankfurter’s proposed paragraph was a direct quote of the petitioner’s Reason Relied on 
for Allowance of the Writ. See Petition for Writ of Certiorari at 6 [Sipue/]. supra note 36.
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I . . . think it desirable that the per cur should set forth as briefly 
and as unargumentatively as possible that on the basis of the facts 
in the petition before us our mandate of January 12th has not been 
disrespected. In short, our per cur. should avoid every possibility of 
serving as a target for contention, either in the dissenting expres
sion or by counsel for Fisher.54

54. Letter from Frankfurter, J., to Vinson, C.J. (Feb. 13, 1948), supra note 51.
55. Fisher v. Hurst, 333 U.S. 147, 150 (1948) (per curiam).
56. Id. at 151 (Murphy, J., dissenting).
57. Id. at 152 (Rutledge, J., dissenting).
58. 332 U.S. 633 (1948).
59. Id. at 640.
60. See id. at 674 (Reed, J., with Burton, J., dissenting); id. at 684 (Jackson, J., dissenting).

Vinson was unmoved. He retained both paragraphs, although in the first 
paragraph he eliminated the reference to Gaines and changed the sentence 
referring to Marshall’s “concession” at oral argument to read, “On submis
sion, we were clear it was not an issue here.”55

As Frankfurter had feared, the per curiam order denying Marshall’s 
motion was not unanimous when it was handed down February 16, just over 
two weeks after the motion was submitted. Murphy dissented on the ground 
that there should be a hearing on the issue.56 Rutledge, too, dissented, but he 
swept past the potential ambiguities foreseen by Frankfurter to what he saw 
as the realistic merits. Calling the equality provided on remand a “legal 
fiction,” he said:

Obviously no separate law school could be established elsewhere 
overnight capable of giving petitioner a legal education equal to 
that afforded by the state’s long-established and well-known state 
university law school. Nor could the necessary time be taken to 
create such facilities, while continuing to deny them to petitioner, 
without incurring the delay which would continue the discrimina
tion our mandate required to end at once.57 58

The dissents demonstrated that simply reaffirming Gaines was neither easy 
for the Court nor likely to dispose of issues that were beginning to emerge as 
states tried to create and maintain constitutionally permissible segregative 
practices.

The internal wrangles over Sipuel were symptomatic of larger problems 
within the Court. The outspoken impatience of Rutledge, and to a lesser 
extent Murphy, reflected tensions that had been building within the Court on 
the question of race during the past two months. The tensions were not only 
over results, but more importantly, over opinions: the tone of language used 
in opinions by Murphy and Rutledge in other cases involving racially related 
issues during January and February provoked strained exchanges between the 
ideological wings of the Court and Murphy or Rutledge.

A week after the first per curiam opinion in Sipuel, the Court in Oyama v. 
California53 held unconstitutional a California law providing that Japanese 
aliens could not hold land through minor children who were American 
citizens.59 Three Justices—Reed, Burton, and Jackson—dissented.60 Justice 
Hugo L. Black, joined by Justice William O. Douglas, and Justice Murphy, 
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joined by Justice Rutledge, filed concurring opinions asserting that the 
California Alien Land Law was invalid not only because it denied privileges 
of citizenship to the minors, as Chief Justice Vinson’s opinion for the Court 
held, but also because the laws constituted racial discrimination.61 Black and 
Murphy each made essentially the same point, but Murphy’s rhetoric bristled. 
Murphy wrote of the “uncompromising opposition of the Constitution to 
racism, whatever cloak or guise it may assume,” and declared, “The 
California statute ... is nothing more than an outright racial discrimination. 
As such, it deserves constitutional condemnation.”62 Black wrote Murphy 
that ‘“softer blows’”63 would achieve the same results without providing 
unpleasant material for foreign propaganda, but Murphy refused to tone 
down his opinion.

61. See id. at 647 (Black, J., with Douglas, J., concurring); id. at 650 (Murphy, J., with Rutledge, J., 
concurring).

62. Id. at 650 (Murphy, J., with Rutledge, J., concurring). Murphy had used strong language in earlier 
race cases. See, e.g., In re Yamashita, 327 U.S. 1, 41 (1946) (Murphy, J., dissenting) (“An uncurbed spirit 
of revenge and retribution come masked in formal legal procedure for purposes of dealing with a fallen 
enemy commander, can do more lasting harm than all of the atrocities giving rise to that spirit.”); 
Korematsu v. United States, 323 U.S. 214, 233 ( 1944) (Murphy, J., dissenting) (exclusion of Japanese from 
Pacific Coast area "goes over ‘the very brink of constitutional power’ and falls into the ugly abyss of 
racism”); Steele v. Louisville & N.R.R., 323 U.S. 192, 208 (1944) (Murphy, J., concurring) ("The utter 
disregard for the dignity and the well-being of colored citizens shown by this record is so pronounced as to 
demand the invocation of constitutional condemnation ”).

63. J. Howard, Jr., Mr. Justice Murphy 354 (1968) (quoting Note from Black. J., to Murphy, J. 
(Jan. 16, 1948)); Gressman, The Controversial Image of Mr. Justice Murphy, M Geo. L.J. 631, 651 n.61 
(1959) (same); see From the Diaries of Felix Frankfurter 341 (J. Lash ed. 1975) (Black wrote 
Murphy to soften opinion) [hereinafter Frankfurter Diaries].

64. Frankfurter Diaries, supra note 63, at 341.
65. Letter from Frankfurter, J., to Rutledge, J. (Jan. 2, 1947) [sic], File 2042, Box 99, FF(LC).
66. 333 U.S. 28 (1948).
67. Id. at 31-32.
68. Id. at 34.
69. Id. at 36.
70. See Letter from Frankfurter, J., to Rutledge, J. (Jan. 2, 1947), supra note 65 (“you have dealt with

Michigan’s ‘regulations’ of this localized ‘foreign commerce’ to my satisfaction”).

Frankfurter, who described Murphy’s Oyama concurrence in his Diary as 
“a long-winded soap-boxy attack against racism,”64 was concerned even more 
with the domestic costs of using scorching language in race cases. In early 
January, Frankfurter expressed his concerns in a letter to Rutledge,65 whose 
passion against racial discrimination put him closer to Murphy than to any 
other member of the Court. The occasion for Frankfurter’s letter was an 
opinion for the Court that Rutledge had circulated in Bob-Lo Excursion Co. v. 
Michigan.66 The Company had been convicted under a state civil rights law 
for refusing on racial grounds to carry a black girl on its tourist ship to an 
island in international waters.67 The Company argued that the state law 
unconstitutionally burdened foreign commerce in violation of article I, 
section 8 of the Constitution.68 Rutledge’s opinion, affirming the company’s 
conviction, concluded that because the business in question was “highly . . . 
localized,”69 the Michigan statute did not impermissibly burden interstate or 
foreign commerce.

Frankfurter agreed with the treatment of the commerce clause issue,70 * but 
he was disturbed over Rutledge’s typically detailed rehearsal of the facts, 
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which in this case painted a cruel vignette of racial animosity toward the most 
vulnerable of victims. Frankfurter wrote Rutledge:

With some reluctance I have indicated doubts and questions in 
execution and phrasing on pp. 2, 3, 5, 7, 9, 11 and 12. Before 
coming down here, when I was of counsel for the Association for 
the Advancement of Colored People, considerable practical experi
ence with problems of race relations led me to the conclusion that 
the ugly practices of racial discrimination should be dealt with by 
the eloquence of action, but with austerity of speech. Time has only 
deepened that conviction and it has compelling force, I believe, in 
regard to opinions by this Court within this field. By all means let 
us decide with fearless decency, but express our decisions with 
reserve and austerity. It does not help toward harmonious race 
relations to stir our colored fellow citizens to resentment by even 
pertinent rhetoric or by a needless recital of details of mistreatment 
which are irrelevant to a legal issue before us. Nor do we thereby 
wean whites, both North and South, from what so often is merely 
the momentum of the past in them. Forgive this little sermon.71

75. 332 U.S. 742 (1948).

Rutledge, who was not easily nettled by Frankfurter’s lectures, was forgiving 
but unrepentant.72 Bob-Lo was handed down on February 2 with only minor 
changes from Rutledge’s draft.73

A day after his largely unsuccessful exchange with Rutledge, Frankfurter 
wrote Murphy an almost identical letter74 trying to convince Murphy to 
rewrite more austerely a draft opinion for the Court in Lee v. Mississippi,15 a

71. Letter from Frankfurter, J., to Rutledge, J. (Jan. 2, 1947), supra note 65, quoted in J. Howard, Jr., 
Mr. Justice Murphy 354 n.h (1968).

72. See Letter from Rutledge, J., to Frankfurter, J. (Jan. 2, 1948), File 2042, Box 99, FF(LC) (“P.S. 
Sermonette: All racial discrimination] is relevant to Chesterfieldian courtesy and bar-room roughness and, 
as they say, vice versa”); cf. J. Howard, Jr., Mr Justice Murphy 354 n.h (1968) (Rutledge reminded 
Frankfurter of mutual recital of racial facts in Fisher v. United States, said neither minded a little preaching 
now and then).

73. Douglas filed a concurring opinion, joined by Black. He cited Gaines and added that Bob-Lo was 
“controlled by a principle which cuts deeper than that announced by the Court”—the “federal policy” 
barring such discrimination in interstate commerce. 333 U.S. at 42 (Douglas, J., with Black. J., 
concurring). Jackson, joined by the Chief Justice, dissented to the interpretation of the commerce clause. 
Id. at 43 (Jackson, J., with Vinson, C.J., dissenting).

74. Letter from Frankfurter, J., to Murphy, J. (Jan. 3, 1947) [sic], File 1765, Box 86, FF(LC). 
Frankfurter said in part:

I . . . [am] strongly of [the] opinion that in a domain where feelings are deeply rooted and 
easily stirred, a strong conclusion is reenforced [sic] by mildness of expression. Long 
experience on the firing line of dealing with racial problems, first as assistant to Secretary 
Baker in World War I, and later, untile [sic] I came down here, as counsel for the Association 
for the Advancement of the Colored People, has left me with the conviction that while we 
should deal with these ugly practices of racial discrimination with fearless decency, it does not 
help toward harmonious race relations to stir our colored fellow citizens to resentment, 
however unwittingly, by needless detail of even sturdy expression of sentiment. . . . For 
myself, I have always thought that the model opinion in these third degree cases involving 
also racial biases was Brandéis’ merely austere recital of the facts in the Wan case, 266 U.S. 1 
[1922], 75 
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case involving the coerced confession of a black defendant.76 Privately, 
Frankfurter viewed Murphy’s draft as a “characteristic harrangue, full of 
sophomoric rhetoric,”77 and he complained both to Rutledge,78 Murphy’s 
closest friend on the Court,79 and to Reed,80 who was preparing a “mild”81 82 
concurring opinion. Pressed from all sides, Murphy capitulated. The resulting 
opinion, announced January 19, was restrained and unanimous.

76. See id. at 743 (seventeen-year-old black, indicted for assault with intent to rape, objected to 
testimony concerning alleged oral confession because secured by duress, threats, and violence).

77. Frankfurter Diaries, supra note 63, at 337.
78. See id. at 337-38 (Rutledge agreed opinion “awful”).
79. Gressman, supra note 63, at 652.
80. See Frankfurter Diaries, supra note 63, at 337 (Reed agreed opinion “awful”).
81. Letter from Frankfurter, J., to Murphy, J. (Jan. 3, 1947), supra note 74.
82. 334 U.S. 410 (1948).
83. Id. at 418-22.
84. Id. at 422 (Murphy, J., with Rutledge, J., concurring).
85. 334 U.S. 1 (1948) (Vinson, C.J.) (6-0). See generally C. Vose, Caucasians Only (1959); Henkin, 

Shelley v. Kraemer: Notes for Revised Opinion, 110 U. Pa. L. Rev. 473 (1962).
86. P. Kurland, supra note 27, at 89.
87. 334 U.S. at 20.
88. 334 U.S. 24 (1948).
89. Id. at 30-34.
90. An Act to protect all Persons in the United States in their Civil Rights, and furnish the Means of 

their Vindication, ch. 31, 14 Stat. 27 (1866) (current version at 42 U.S.C. § 1982 (1976)); see 334 U.S. at 
30-34.

The mid-Term strains within the Court over racial issues recurred only 
once during the rest of the Term. In June the Court, speaking through Justice 
Black in Takahashi v. Fish & Game Commission,32 held unconstitutional 
another California law affecting Japanese aliens, this time a statute forbidding 
the issuance of commercial fishing licenses to aliens ineligible for citizen
ship.83 Murphy, again joined by Rutledge, wrote separately to point out that 
the statute was a “direct outgrowth of antagonism toward persons of Japanese 
ancestry,” disentitling it “to wear the cloak of constitutionality.”84 85

In light of Murphy’s outspoken crusade against racism in Oyama and 
Takahashi, it is remarkable that he wrote no opinion in early May when the 
Court—reduced to six by the recusals of Reed, Jackson, and Rut
ledge—struck down the enforceability of racially restrictive covenants in 
Shelley v. Kraemer,35 the “truly revolutionary opinion of the Vinson Court.”86 
The symbolic importance of Shelley was enormous: the central legal device 
for maintaining segregation in housing had been declared invalid. But the 
doctrinal effect was extremely narrow: the Court held only that the enforce
ment of racially restrictive covenants constituted state action and that court 
enforcement was therefore impermissible under the equal protection clause of 
the fourteenth amendment.87 88 The “revolutionary opinion” left other aspects 
of segregation technically unscathed.

Hurd v. Hodge,33 arising from the District of Columbia as the companion 
case to Shelley, presented a different doctrinal problem because the fourteenth 
amendment did not apply. Vinson ruled that judicial enforcement of the 
covenants was state action in the District of Columbia as well, but did not find 
it necessary to hold the covenants unconstitutional under the fifth amend
ment,89 which, of course, contains no equal protection clause. Instead, he held 
that enforcement violated the Civil Rights Act of 186690 and “public 
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policy.”91 This rationale was too much for Frankfurter to swallow, however, 
and he concurred specially—in the only separate opinion in either Shelley or 
Hurd—on the ground that enforcement of the covenants in the District would 
not be equitable.92

The importance of Shelley went beyond doctrine: by filing an amicus curiae 
brief against the constitutionality of the covenants,93 the Department of 
Justice put the federal government on record in the Court as against broad
based racial segregation. Although it was not the first time the government 
had filed an amicus brief in a civil rights case,94 it was the first time the 
government had filed such a brief in a case outside more traditional 
concerns—such as the interpretation of a federal statute95—of the Depart
ment of Justice. Moreover, it was the first time the Department had put its 
full weight behind an amicus brief in a civil rights case: Attorney General 
Tom C. Clark and Solicitor General Philip B. Perlman both signed the 
document.96 The stated justification for filing the brief was somewhat novel. 
In addition to discussing the government’s interests arising from its responsi
bility to enforce the Constitution and various civil rights laws, the brief noted 
that “the United States has been embarrassed in the conduct of foreign 
relations by acts of discrimination taking place in this country.”97 From the 
recently released—and politically controversial—report by the President’s 
Committee on Civil Rights,98 the brief quoted a lengthy excerpt condemning 
segregation in housing.99 The brief thus established forceful precedent for 
government involvement in the Supreme Court’s consideration of segrega
tion.

91. 334 U.S. at 34.
92. Id. at 36 (Frankfurter, J., concurring). Frankfurter wrote that enforcement of the covenants by a 

federal court in the District of Columbia would not be "in the exercise of sound judicial discretion” when 
enforcement of identical covenants would be unconstitutional in any state. Id. Frankfurter felt it 
“important” to write separately for two reasons, which he explained in a letter written a week before the 
decisions were issued:

(1) The investigation which I made of the Civil Rights legislation, in connection with the 
Screws case, had made me very wary of arguments drawn from that legislation. The scope and 
validity of that legislation have for me been left in confusion and doubt, and I prefer not to get 
involved with that legislation if a decision may clearly and cleanly be reached otherwise.
(2) Even more do I want to avoid, whenever I fairly can, use of Congressional debates on the 
submission of the Fourteenth Amendment. This includes Black’s use of the debates. Resort to 
that debate leads to the arguments that Black made in his dissent in the Adamson case, which 
for some of the reasons I indicated in my opinion in that case I reject both as scholarship and 
as law.

Letter from Frankfurter, J., to Vinson, C.J. (Apr. 27, 1948), File 2268, Box 108, FF(LC).
93. The brief has been reprinted as T. Clark & P. Peri man, Prejudice and Property: An 

Historical Brief Against Racial Covenants (1969).
94. Cf. R. Kluger, Simple Justice 251-53 (1975) (first time government filed brief in civil rights case 

in which only private citizens were litigants).
95. See Steele v. Louisville & N.R.R., 323 U.S. 192, 193 (1944) (Solicitor General filing brief for United 

States in case involving interpretation of Railway Labor Act).
96. Shelley v. Kraemer, 334 U.S. at 2. By contrast, only the Solicitor General, Charles Fahy, signed the 

brief in Steele v. Louisville & N.R.R., 323 U.S. 192, 193 (1944). On the Attorney General’s decision to file 
as amicus curiae in Shelley at the request of the NAACP, see R. Kluger, Simple Justice 251-53 (1975); 
C. Vose, Caucasians Only 168-72(1959).

97. T. Clark & P. Perlman, supra note 93, at 22-24, 34.
98. President’s Committee on Civil Rights, To Secure These Rights (1947).
99. T. Clark & P. Perlman, supra note 93, at 36-38.
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B. THE 1950 TRILOGY

The issues raised both squarely and symbolically by Sipuel and the other 
cases involving race during October Term 1947 did not recur in the next Term 
until a few months before adjournment. On March 1, 1949, a jurisdictional 
statement was filed in McLaurin v. Oklahoma State Regents,'00 and three 
weeks later a petition for certiorari was filed in Sweatt v. Painter.'0' The cases 
presented issues that had not been raised in Gaines, and that—despite the 
NAACP’s belated attempts to raise them on appeal and mandamus—had not 
been squarely presented in Sipuel.

In McLaurin'02 a sixty-eight-year-old black man with a master’s degree had 
been admitted to the University of Oklahoma’s doctoral program in educa
tion, but on a ‘“segregated basis:’”100 101 102 103 he was required to sit in an anteroom 
adjoining regular classrooms and at a special table in the library and 
cafeteria.104 He challenged the conditions as violations of the equal protection 
clause but lost before a three-judge federal district court.105 106 In Sweatt'06 a 
black was denied admission to the University of Texas Law School solely 
because of his race; he was instead offered admission, which he refused, to a 
newly created state law school for blacks that had neither the facilities nor the 
reputation of the University of Texas.107 Sweatt sued unsuccessfully in state 
court for admission to the all-white state school.108 The NAACP, which 
represented both McLaurin and Sweatt, argued that the treatment of the 
plaintiffs violated the equal protection clause of the fourteenth amendment.109 
But more importantly, both the petition and the jurisdictional statement 
argued point-blank what the Court knew was coming after Sipuel: if found to 
be applicable, the “separate but equal” doctrine of Plessy v. Ferguson should 
be overruled.110 The petition in Sweatt concluded:

100. Appellant’s Statement as to Jurisdiction (Mar. 1, 1949), No. 34 [McLaurin] (Oct. Term 1948) 
(USSCL).

101. Petition for Writ of Certiorari (Mar. 23, 1949), No. 44 [Sweatt] (Oct. Term 1948) (USSCL).
102. McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950), reversing 87 F. Supp. 528 (W.D. Okla. 

1949) (per curiam).
103. Id. at 639 n.l (quoting An Act, §§ 1-3, 1949 Okla. Sess. Laws 608 (repealed 1953)).
104. Id. at 640.
105. 87 F. Supp. at 531.
106. Sweatt v. Painter, 339 U.S. 629 (1950), reversing 210 S.W.2d 442 (Tex. Civ. App. 1948).
107. 210 S.W.2d at 446.
108. Id. at 447.
109. See Petition for Writ of Certiorari at 13 [Sweatt], supra note 101 (treatment violates fourteenth 

amendment); Appellant’s Statement as to Jurisdiction at 15-19 [McLaurin], supra note 100 (state has no 
power that justifies violating fourteenth amendment by excluding McLaurin).

110. Petition for Writ of Certiorari at 14 [Sweatt], supra note 101; Appellant’s Statement as to 
Jurisdiction at 9-22 [McLaurin], supra note 100.

111. Petition for Writ of Certiorari at 14 [Sweatt], supra note 101 ; see Appellant’s Statement as to 

The court below relied on Plessy v. Ferguson. The inconsistency 
between the judicial approval of laws imposing racial distinctions 
in Plessy v. Ferguson and the judicial disapproval of similar 
distinctions and classifications in more recent decisions including 
Oyama v. California, Shelley v. Kraemer, Takahashi v. Fish and 
Game Commission should lead this Court to review the correctness 
of the doctrine of Plessy v. Ferguson and overrule it.111
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The Court took no action on the moving papers in Sweatt and McLaurin 
during the waning months of the Term. The delay may have been a result of 
hesitancy to act on such volatile cases112 or simply the product of lack of time; 
amici curiae briefs were still being filed in support of the Sweatt petition in 
late May, within four weeks of the end of Term.113 114

Jurisdiction at 19-22 [McLaurin], supra note 100 (conflict between early and recent Supreme Court 
decisions defining limits of state power to make racial classifications should be resolved).

112. The Court first discussed McLaurin at its certiorari conference on April 2, 1949, but took no 
action. The case was listed again for conferences April 16, April 23, April 30, May 7, May 14, May 28, and 
June 4, when Sweatt was added for discussion with McLaurin. The two cases were discussed but held for 
action until the final certiorari conference of the Term on June 24, 1949, when, according to Burton’s 
notes, “those present (Douglas and Murphy absent)” voted to continue the cases to the 1949 Term. Docket 
Book (Oct. Term 1948), Box 188, HHB(LC); see Conference Sheets (Oct. Term 1948), Box 194, HHB(LC) 
(noting progress of cases). The reason that no action was taken during the last months of the 1948 Term 
may have been that although by June 24 four Justices wished to grant certiorari in Sweatt (Black, Douglas, 
Murphy, and Rutledge), the Court could not decide how to treat McLaurin. For example, Burton noted on 
his Conference Sheet for June 24 with respect to Sweatt, “(Best bet is to deny this and reverse [McLaurin] 
on Gaines).” Docket Book (Oct. Term 1948), Box 188, HHB(LC).

The Court did not vote to take Sweatt and McLaurin until the fourth certiorari conference of October 
Term 1949. The reason for the further delay was that the Court was informed at the beginning of the Term 
that McLaurin’s standing at the University of Oklahoma was in doubt and that the faculty was meeting to 
review his examination papers to determine if he would be allowed to continue in residence. Conference 
List (Oct. 3, 1949), Box 302, HLB(LC). No vote was taken on either case at the October 3, 15, and 22 
conferences. Conference Sheets (Oct. Term 1949), Box 302, HLB(LC). On October 25, McLaurin’s counsel 
wrote the Clerk of the Supreme Court to advise the Court that McLaurin was still enrolled, taking more 
courses, and “being subjected to the same conditions as before.” Letter from Thurgood Marshall to C. 
Cropley (Oct. 25, 1949), File 53616, Stack Area 4W-2, Row 26, Compartment 4, National Archives and 
Records Service. With the concerns over mootness thus resolved, on November 5, 1949 the Court 
unanimously voted to note probable jurisdiction in McLaurin and to grant certiorari in Sweatt. See 
McLaurin v. Oklahoma State Regents, 70 S. Ct. 139 (1949) (noting probable jurisdiction); Sweatt v. 
Painter, 338 U.S. 865 (1949) (granting certiorari).

113. See Motion and Brief of Amicus Curiae [Committee of Law Teachers Against Segregation in Legal 
Education] in Support of Petition for Certiorari (May 9, 1949), No. 44 [Sweatt v. Painter] (Oct. Term 1948) 
(USSCL); Brief for Congress of Industrial Organizations in Support of Petition for Certiorari as Amicus 
Curiae (May 13, 1949), No. 44 [Sweatt v. Painter] (Oct. Term 1948) (USSCL); Brief of American Jewish 
Committee, B’nai B'rith (Anti-Defamation League), and National Citizens' Council on Civil Rights as 
Amici Curiae (May 25, 1949), No. 44 [Sweatt v. Painter] (Oct. Term 1948) (USSCL); Brief of American 
Veterans Committee (AVC) Amicus Curiae (May 26, 1949), No. 44 [Sweatt v. Painter] (Oct. Term 1948) 
(USSCL).

114. Memorandum from L. Tolan [Clerk] to Clark, J. (Aug. 31, 1949), TCC(UT).

While the moving papers in Sweatt and McLaurin were still pending, the 
composition of the Court changed dramatically. Frank Murphy, who had 
been seriously ill off and on for a year, died July 19, 1949, and within eight 
weeks, on September 10, Wiley Rutledge died suddenly. To replace them, 
President Harry S. Truman named a former Senate colleague, Sherman 
Minton of Indiana, then serving on the Seventh Circuit, and Tom C. Clark of 
Texas, the incumbent United States Attorney General, who was also a 
graduate of the University of Texas Law School.

Clark quickly plunged into the work of the Court, including the two race 
cases that had been pending since March. Within one week of taking his seat, 
Clark received from his law clerk a 5,500-word memorandum on Sweatt and 
McLaurin.U4 Half the memo was devoted to two points: “The [Fourteenth] 
Amendment and the ‘Intention’ of the Framers,” and “The Cases [on 
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Segregation] since 187O.”115 The memo concluded with a summary of possible 
dispositions of Sweatt and McLaurin if the cases were accepted for review.116

Clark was not the only Justice who was beginning to think in detail about 
Sweatt and McLaurin and their potential dispositions on the merits. At 
approximately the same time, mid-August of 1949, Felix Frankfurter received 
a 6,500-word memo on the cases from one of his outgoing clerks, William T. 
Coleman, Jr.117—the first black ever to clerk at the Court. Coleman’s memo 
recited the relevant facts in the cases, canvassed the arguments on both sides, 
and examined the Court’s case law in the area. The memo concluded that 
Plessy should be overruled. "8 Harold Burton’s clerks also produced a 
detailed memorandum on the cases.119 Attached to the memo, which 
recommended taking both cases, was a cover note that said in part, “The 
McLaurin case raises the issue whether segregated facilities can be equal 
about as squarely as any fact situation could raise it. We think this is a good 
time and a good case for reconsidering Plessy v. Ferguson.”120

On November 7, 1949, the Court granted certiorari in Sweatt121 and noted 
probable jurisdiction in McLaurin.122 The cases were set for oral argument 
with a third case, Henderson v. United States.122 In Henderson a black 
passenger on the Southern Railway had been denied dining car service 
because white passengers occupied the table reserved for blacks at the time he 
wished to eat.124 Company rules prohibited serving blacks and whites at the 
same table. The rules also provided that when blacks ate at the designated 
table, a curtain was to be drawn between the ten white tables and the one 
black table.125 The statutory question in Henderson was whether the rules and 
practices of the Railway violated section 3(1) of the Interstate Commerce Act, 
which prohibited any railroad in interstate commerce ‘“to subject any 
particular person ... to any undue or unreasonable prejudice or disadvan
tage in any respect whatsoever.’”126 The narrower question was whether the

115. Id. at 3-12.
116. Id. at 15-17.
117. Memorandum from W.T.C., Jr. [Clerk] to Frankfurter, J. (Aug. 5, 1949), File 4027 (original) or 

File 4029 (copy), Box 218, FF(LC).
118. Memorandum from W.T.C., Jr. [Clerk] to Frankfurter, J. at 22 (Aug. 5, 1949), supra note 81. The 

memo closed with a poignant passage that, in light of the extensive interlineations made by Frankfurter, 
appears to have struck a chord with the Justice:

Finally . . . the statement in the Plessy case that segregation does not bring about the 
inferiority of the races has not been supported by history or the study of psychologists and 
sociologists. . . . Segregation is always a humiliating experience, but even clearer evidence 
that to designate, on the basis of race, is a sign of the inferiority of a minority group, is 
contained in the adjudications of almost every Southern state. . . . There are decisions in 
both Oklahoma and Texas which hold that it is libel per se to call a member of the white race a 
Negro. . . . There are no decisions, though, which hold libel per se the other situation.

Id. at 23-24 (citations omitted).
119. Memorandum from [Clerks] to Burton, J. (no date), Box 204, HHB(LC).
120. Id.
121. Sweatt v. Painter, 338 U.S. 865 (1949) (granting certiorari).
122. McLaurin v. Oklahoma State Regents, 70 S. Ct. 139 (1949) (noting probable jurisdiction).
123. 339 U.S. 816 (1950), reversing 80 F. Supp. 32 (D. Md. 1948). Probable jurisdiction had been noted 

March 14, 1949. Henderson v. United States, 69 S. Ct. 740 (1949).
124. 339 U.S. at 818-19.
125. Id. at 821.
126. Id. at 823 (quoting 49 U.S.C. § 3(1) (1940) (current version at 49 U.S.C. § 3 (1976)).
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Court’s interpretation in Mitchell v. United States121 of the same section of the 
Act controlled Henderson’s claim.127 128 In Mitchell the Court had held that 
under the Interstate Commerce Act, equal facilities could not be denied an 
interstate rail passenger on the basis of race.129 Henderson also questioned 
whether the rules and practices violated the fifth amendment of the Constitu
tion.130

127. 313 U.S. 80 (1941).
128. 339 U.S. at 823-24.
129. 313 U.S. at 95. Congressman Arthur W. Mitchell, holding a first-class ticket that entitled him to 

Pullman service, had been denied those accommodations and forced to occupy a second-class car because 
the area reserved for blacks was full. Id. at 89-90.

130. Brief for Petitioner at 5, No. 25 [Henderson v. United States] (Oct. Term 1949) (USSCL).
131. “Lawyers who draft briefs . . . know that the way they pose questions powerfully affects—if it does 

not determine—the answers they will receive. . . . The wise judge . . . knows that at the stage of opinion 
writing, the advantage of framing the question passes to the bench.” Danzig, How Questions Begot Answers 
in Felix Frankfurter's First Flag Salute Opinion. 1977 Sup. Ct. Rev. 257, 257.

132. Brief for Petitioner at 13, No. 44 [Sweatt v. Painter] (Oct. Term 1949) (USSCL).
133. Brief for Appellant at 36, No. 34 [McLaurin v. Oklahoma State Regents] (Oct. Term 1949) 

(USSCL).
134. Id. at 44-52.
135. 175 U.S. 528 (1899).
136. Brief of the States of Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, North 

Carolina, Oklahoma, South Carolina, Tennessee, and Virginia, Amici Curiae in Support of Respondents at 
20-25, No. 44 [Sweatt v. Painter] (Oct. Term 1949) (USSCL) [hereinafter Brief of the States].

137. Brief of Amici Curiae [Committee of Law Teachers Against Segregation in Legal Education] in 
Support of Petition for Certiorari at 4 [Sweatt], supra note 113.

McLaurin, Sweatt, and Henderson thus presented the Court with the 
questions of the constitutionality and statutory validity of segregated facilities 
in higher education and transportation. This description of the issues in the 
three segregation cases of the October 1949 Term, however, is misleading. 
The parties and amici took different tacks in delineating the questions the 
Court faced and in so doing provided the Court with a wide—and, in effect, 
disconcerting—variety of definitions of the Court’s task in adjudicating the 
cases.131 The NAACP, representing Sweatt and McLaurin, attacked racial 
classifications in “public education” as arbitrary and unreasonable,132 but 
hedged its bets on Plessy v. Ferguson. Its brief for McLaurin, for example, 
argued both that Plessy was inapplicable because it involved transportation 
and not the “fundamentally different” environment of education133 and that, 
if applicable, Plessy should be overruled as inconsistent with the intent of the 
framers of the fourteenth amendment.134 The States, on the other hand, 
argued simply that the “separate but equal” doctrine was firmly established 
and had been consistently applied in the area of public education from 
Cumming v. Richmond County Board of Education125 136 through Gaines and 
even Sipuel.12b

Two amici briefs filed on behalf of Sweatt and McLaurin identified the 
issue much more broadly and attacked Plessy at its roots. The Committee of 
Law Teachers Against Segregation in Legal Education devoted fifteen pages 
of its lengthy amicus brief to showing that the “separate but equal doctrine” 
was fundamentally inconsistent with the equal protection clause, which was 
“intended to outlaw segregation.”137 The brief also argued that the Court had 
never squarely extended Plessy to education, and concluded that “segregated 
legal education [in Sweatt] cannot under any circumstances afford equal 
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facilities”; “hence [Sweatt] has been denied equal protection even with the 
broadest application of Plessy v. Ferguson.”138 The United States also filed an 
amicus brief supporting Sweatt and McLaurin.139 Vigorously rhetorical, the 
brief condemned Plessy as inconsistent in principle with the fourteenth 
amendment and with a line of cases, from Strauder v. West Virginia140 in 1880 
to Shelley v. Kraemer141 in 1948, enforcing that amendment.142 To counte
nance the disregard of fully equal treatment of citizens because of race, the 
brief concluded, was “to sanction disrespect for law and thereby weaken the 
fabric of our society.”143

The United States did not rely only on rhetoric to attack Plessy. Its brief in 
Henderson was substantively important in three respects: (1) the brief 
abandoned the Government’s defense of the Railway’s rules and in thus 
“confessing error,”144 admitted that the segregated facilities were unlawful;145 
(2) it stated, for the first time in a brief filed by the United States, that Plessy 
should be overruled;146 (3) and perhaps most importantly, it attempted to 
explain to the Court that the very fact of segregation, not the resulting 
inequality of facilities, was an evil prohibited by both the Interstate Com
merce Act and the Constitution.147 Citing Gunnar Myrdal’s An American 
Dilemma148 and quoting the report by the President’s Committee on Civil 
Rights,149 the brief stated:

138. Id. at 38 (capitalization omitted).
139. Memorandum for the United States as Amicus Curiae, No. 34 [McLaurin v. Oklahoma State 

Regents] & No. 44 [Sweatt v. Painter] (Oct. Term 1949) (USSCL).
140. 100 U.S. 303 (1880). Strauder held that a West Virginia law prohibiting blacks from serving on 

juries denied the black defendant equal protection of the laws. Id. at 310.
141. 334 U.S. 1 (1948).
142. Memorandum for the United States as Amicus Curiae at 14 [Sweatt], supra note 139.
143. Id.
144. "Confession of error” is an admission by the United States as appellee (or respondent) that the 

court below has committed a reversible error and that the judgment should not stand. See Gibson v. United 
States, 329 U.S. 338, 344 n.9 (1946) (confession of error entitled to great weight but does not displace 
judicial consideration) (quoting Young v. United States, 315 U.S. 257, 258-59 (1942)). See generally R. 
Stern & E. Gressman, Supreme Court Practice 367-68 (5th ed. 1978).

145. See Brief for the United States at 1-2, No. 25 [Henderson v. United States] (Oct. Term 1949) 
(USSCL) ("it is submitted that the judgment of the district court is erroneous and should be reversed”). At 
trial, the Department of Justice had successfully defended the order of the Interstate Commerce 
Commission upholding the Railway’s rules. Henderson v. Interstate Commerce Comm'n, 80 F. Supp. 32, 
39 (D. Md. 1948), reversed, 339 U.S. 816 (1950). The Department’s reversal of positions is described in R. 
Ki.uger, Simple Justice 277-78(1975).

146. The Brief for the United States read:

If this Court should conclude that the issues presented by this case cannot be considered 
without reference to the “separate but equal" doctrine, the Government respectfully urges 
that, in the half-century which has elapsed since it was first promulgated, the legal and factual 
assumptions upon which that doctrine rests have been undermined and refuted. The 
“separate but equal” doctrine should now be overruled and discarded.

Id. at 40.
147. Id. at 27-35.
148. G. Myrdal, An American Dilemma (1944), cited in Brief for the United States at 27, 29, 41 

[Henderson], supra note 145.
149. President’s Committee on Civil Rights, supra note 98, cited in Brief for the United States at 

28, 34 n.30 [Henderson], supra note 145.
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Segregation of Negroes, as practiced in this country, is universally 
understood as imposing on them a badge of inferiority. It “brands 
the Negro with the mark of inferiority and asserts that he is not fit 
to associate with white people.” Forbidding this group of Ameri
can citizens “to associate with other citizens in the ordinary course 
of daily living creates inequality by imposing a caste status on the 
minority group.”150

The importance of this argument cannot be overstated. By emphasizing the 
actual harm to the individual black experiencing segregation, the Govern
ment was expanding the focus of the constitutional inquiry from the nature of 
the separate facilities to the nature and impact of the racial classification.

The point was not lost on the Court as it began to prepare for oral 
arguments in the cases, which were scheduled for April 3 and 4, 1950. The 
law clerks of Mr. Justice Burton prepared an extensive set of memoranda on 
the issues in the cases. By March 27, Burton had received a 4,800-word memo 
analyzing the “Relevant Cases” in the Court,151 a 2,000-word “History of the 
Adoption of the Fourteenth Amendment Relevant to the Issue of Segregated 
Education,”152 and a 4,000-word memo outlining possible dispositions of 
Sweatt on the merits.153 The final memo is the most important of the three, for 
two reasons.

First, the clerks’ memo on possible dispositions of Sweatt shows that the 
Government’s argument in Henderson had caught the attention of Burton’s 
staff, who tried to drive it home to the Justice. The clerks wrote:

The fact of separate schools, even though they were physically 
equal, for colored and white students has a different impact on the 
colored students from that on the white students. The result... is 
and must be a poorer education for the colored student. We 
conclude that this must be so because the segregated school is one 
of the links in a complicated caste system designed to limit the 
opportunities of negroes. . . . For a dispassionate study of the 
operation of the caste system under the “separate but equal” 
slogan, see Myrdal, An American Dilemma, passim, but particu
larly pp. 575-582, 627-634, 640-644 and Vol. II, pp. 757-67. The 
cited references contain particular references to the segregated

150. Brief for the United States at 27-28 [Henderson], supra note 145 (footnotes omitted). After 
buttressing the argument with quotations from Harlan’s dissent in Plessy and with pointed references to 
Shelley v. Kraemer, id. at 28-29, the brief concluded its presentation of the point:

It is bad enough for the Negro to have to endure the insults of individuals who look upon him 
as inferior. It is far worse to have to submit to a formalized or institutionalized enforcement of 
this concept, particularly when as in this case, it carries the sanction of an agency of 
government and thus appears to have the seal of approval of the community at large. Such 
enforced racial segregation in and of itself constitutes inequality. In this situation the phrase 
“separate but equal" is a plain contradiction in terms.

Id. at 34-35 (footnotes omitted).
151. [Clerks to Burton, J.], An Analysis of the Relevant Cases (no date), Box 210, HHB(LC).
152. [Clerks to Burton, J.], The History of the Adoption of the Fourteenth Amendment Relevant to the 

Issue of Segregated Education (Mar. 27, 1950), Box 210, HHB(LC).
153. [Clerks to Burton, J ], Suggested Disposition of the Sweatt Case (no date), Box 210, HHB(LC). 
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school systems. . . . cf. U.S. brief in Henderson v. United States, 
No. 25, this term, p. 27 to end. While the U.S. brief is directed 
against segregation in transportation, the cited passages contain as 
forceful a statement as we have seen of the intangible inequalities 
which result from even a system which provides equal physical 
facilities for the separated races. And see Myrdal, supra, Vol. I, pp. 
575-582.154

Second, the clerks’ memo demonstrates that the range of possible disposi
tions of the cases had reached an almost bewildering number. Burton’s clerks 
listed five potential dispositions of Sweatt and assessed each one:

1. The Court could affirm, but “it is plain sophistry to say that a plan for 
the use of an unused building, originally built for other than school use, by a 
few negro students without moot court, law review, legal aid or other 
activities presents a school ‘equal’ to the Texas University Law School.”155

2. The Court could reverse, upholding the “separate but equal doctrine” 
but finding no equality of facilities.156 This course was admittedly justified on 
the record, but was doctrinally unsound for two reasons: (a) the legislative 
history of the fourteenth amendment, although “admittedly inconclusive,” 
suggests that Congress “probably intended” to “prevent segregated public 
education;”157 and (b) to uphold Plessy would be to sanction segregation, itself 
an injury.158

3. The Court could reverse on the grounds of inequality of facilities without 
reaching the validity of Plessy.159 This technique had been used in Sipuel, but 
was not justified here because, unlike Sipuel, Sweatt squarely presented the 
issue of the validity of Plessy.160 Moreover, on a practical level, the Court’s 
decisions would affect only “isolated situations . . . leaving the remainder of 
the regional systems of segregation intact.”161

4. The Court could reverse on the ground that although not all laws 
requiring segregation are invalid, segregated education, unlike segregated 
transportation, can never be equal.162 Both clerks favored this position as the 
most prudent course of action, although both preferred a broader holding.163

5. Finally, the Court could reverse on the ground that any classification on 
the basis of color presupposes the inferiority of blacks and is therefore 
inconsistent with the equal protection clause of the fourteenth amendment.164 
The clerks commented, “Such a broad pronouncement is not required for the 
decision of this case [and] is open to the objection of being doctrinaire.”165

154. Id. at 5-6.
155. Id. at 1-2.
156. Id. at 1.
157. Id. at 4.
158. Id. at 5-6.
159. Id. at 1.
160. Id. at 6-7. '

assume that if the
'he clerks added that disposing of the case by finding no equality of facilities would 
facilities had been equal, the schools would be lawful. They argued against this 

avoid giving currency to the assumption. Id.disposition, to
161. Id. at 7.
162. Id. at 1
163. Id. at 7.
164. Id. at 1
165. Id. at 8.
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The clerks pointed out that their list was “not exhaustive, but rather 
representative of the widely different grounds on which a decision might 
rest.”166 Both clerks, clearly moved by Myrdal, privately favored holding all 
segregated education unconstitutional, but believed that “it is not necessary 
or wise to make such a broad pronouncement in this case.”167 They 
recognized, however, the difficulty of limiting their proposed disposition to 
graduate education: “While the holding of this case, if this solution is used, 
does not mean that segregated grade high schools are also illegal, we think it 
must be recognized that it would foretell the invalidity of segregation in those 
schools as well, whenever the issue reaches the Court.”168

166. Id. at 2.
167. Id. at 7.
168. Id.
169. Memorandum from L. Tolan [Clerk] to Clark, J at 16-17 (Aug. 31, 1949), supra note 114.
170. See Clark, J., Memorandum to the Conference (Apr. 7, 1950), TCC(UT) or File 4029, Box 218, 

FF(LC). The memorandum is reprinted in full as Appendix A, infra.
171. See id. at 1 (because cases arise in his part of country, proper and perhaps helpful to express his 

views).
172. The earlier drafts of the memorandum began, “I hesitate to state my views prior to conference, but 

in these cases I think my convictions, based in part on my experience in Texas, might be helpful to the 
Court.” Clark, J., Drafts for Memorandum to Conference (no date), TCC(UT).

173. Cf. A. Bickel, The Unpublished Opinions of Mr. Justice Brandeis 5-14, 23-27, 35-51, 173- 
98 (1957) (memoranda circulated by Brandeis to Conference analyzing such topics as state of law on 
jurisdiction and facts of grain trade).

Justice Clark’s clerk also analyzed potential dispositions of Sweatt and 
McLaurin, some of which resembled those discussed in more detail in the 
Burton clerks’ memo. Clark’s clerk favored a similar course:

[a] compromise that would interpret the Constitution in the 
“right” way and would avoid, at least for the interim, most of the 
possibilities of defiance in the South. It is a solution which, I am 
told, was first suggested by Justice Frankfurter . . . : rule that 
segregation is a violation of the Constitution in graduate schools, 
and make no mention of other schools. . . . Plessy could be 
handled by saying “whatever the present validity of Plessy v. 
Ferguson, we will not apply its doctrine to graduate schools,” or 
words to that effect.169

Clark was attracted to the “compromise” disposition of Sweatt and McLaurin 
outlined by his clerk. Off and on during March of 1950, Clark worked on a 
memorandum to submit to the Conference (the Court’s internal name for 
itself).170 Because of his background, Clark felt that he had special expertise, 
and perhaps a responsibility, to provide guidance on the cases.171 With some 
hesitation, he planned to circulate his memorandum prior to the Court’s 
conference discussion of the cases.172 The memorandum was circulated April 
7, three days after oral argument in the Segregation Cases and one day before 
conference.

A remarkable document, the Clark memorandum on Sweatt and McLaurin 
reveals a Justice thinking out loud for the benefit of the Conference and 
himself. Unlike most other internal memoranda circulated by Justices from 
time to time, Clark’s memo is neither an analysis of applicable doctrine nor a 
review of material facts designed to focus conference discussion.173 Instead, it 
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is almost literally a position paper. Clark stated in the memo that reversal of 
the cases would cause no parade of horribles, as predicted by an amicus brief 
filed by several Southern States,174 as long as the decisions were not extended 
to the elementary and secondary schools.175 “Certainly this is not required 
now. I would be opposed to such extension at this time and would vote 
against taking a case involving same. Perhaps at a later date our judicial 
discretion will lead us to hear such a case.”176 Clark went on to outline 
potential dispositions of Sweatt and McLaurin. He felt that the issue of the 
application of Plessy v. Ferguson had to be met, but he pointed out that he was 
opposed to overruling Plessy, at least in the cases before the Court.177 He was 
persuaded that the Plessy doctrine should not be applied to graduate 
schools.178 He concluded, “I join with those who would reverse these cases 
upon the ground that segregated graduate education denies equal protection 
of the laws. ... If some say this undermines Plessy then let it fall, as have 
many Nineteenth Century oracles.”179

If Clark intended his memo to provide a position that would synthesize 
disparate views on the Court,180 he was not successful—at least at the outset. 
It is impossible to reconstruct what happens in the Conference Room when 
the Justices meet to discuss argued cases and to take tentative votes. The 
surviving conference notes of Clark and Burton indicate, however, that each 
member of the Court felt it necessary in discussing Sweatt and McLaurin to 
state his views on the extent to which the fourteenth amendment condemned 
segregated public education.

Vinson said, according to Clark’s notes, that the issue was “settled by [the] 
legislative history surrounding [the] adoption of [the] 14th amend[ment].”181 
He pointed out that separate schools had been established in the District of 
Columbia and in Northern States, and “when we have all this historical 
background, it is hard for me to say schools should not be separate.”182 
Obviously referring to Clark’s compromise position, Vinson said, apparently

174. See Brief of the States at 7-11 [Sweatt], supra note 136. The Brief pointed to riots that had occurred 
when public swimming pools were desegregated in St. Louis and Washington, D.C. in the summer of 1949, 
and suggested that violence would be greater in Southern States if desegregation were ordered. Id. at 9-10. 
The Brief foresaw the destruction of “the public school and recreational systems of the Southern States” if 
Plessy were undone. Id. at 10.

175. Clark, J., Memorandum to the Conference (Apr. 7, 1950), supra note 170, at 1.
176. Id.
177. Id. at 2.
178. Id.
119. Id. at 4.
180. Clark’s clerks summarized the strategy of the memorandum in a letter to him a week before the 

memo was circulated:

For those who think Plessy a good rule, we try to show that it is unsupportable, as a matter 
of analysis and justice, when applied to graduate professional education. For those who think 
that now is the time to terminate the doctrine altogether, we try to suggest that there is likely 
to be some degree of social unrest and dislocation if such sweeping action is taken. An effort is 
made to assure all that your position alone is supported by the present extent of social 
advancement in the South, and that adoption of it would not precipitate any difficulties of 
more than a temporary and inconsequential nature.

Letter from P.D.W. & LT [Clerks] to Clark, J. (Apr. 1, 1950), TCC(UT).
181. Clark, J., Conference Notes [Apr. 8, 1950], TCC(UT) [hereinafter Clark Notes (Apr. 8, 1950)].
182. Id.
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somewhat emphatically, “How can you have [a] constitutional provision as to 
graduate but not as to elementary [schools]?”183 Vinson also doubted, 
however, that the record in Sweatt actually presented the issue of “separate 
and equal” facilities. Clark records Vinson as concluding, “I tend toward 
affirming.”184

183. Id. (emphasis in Clark's Notes).
184. Id.
185. Burton, J., Conference Notes (Apr. 8, [1950]), Box 204, HHB(LC) [hereinafter Burton Notes (Apr. 

8, 1950)].
186. Id.
187. Clark Notes (Apr. 8, 1950), supra note 181.
188. Burton Notes (Apr. 8, 1950), supra note 185.
189. Id. (emphasis in Burton’s Notes).
190. Clark Notes (Apr. 8, 1950), supra note 181. Burton also notes that Reed was uncomfortable with 

the issue. Concerning Henderson, Reed stated, "[It is] difficult for us who have felt the impact of 
segregation personally to pass on this issue. . . . It is impossible to say that segregation per se is forbidden 
by the Constitution. It’s like child labor [or] capital punishment." Burton Notes (Apr. 8, 1950), supra note 
185.

191. Clark Notes (Apr. 8, 1950), supra note 181.
192. Id.
193. See Burton Notes (Apr. 8, 1950), supra note 185 (notation accompanying Frankfurter comments: 

“Rev (?)”).

Burton’s notes, unlike Clark’s, show that Hugo Black spoke at great length. 
He spent much of his time arguing that the state in Sweatt could not set up 
equal facilities overnight and that diplomas from the two schools would “have 
different value.”185 In essence, he saw “two roads open:”186 The Court could 
either hold that there was no equality “in either case” and “handle the cases 
one by one and not cause trouble”187 or hold that segregation in graduate 
education was “unreasonable.”188 Burton noted parenthetically that Black 
said he would reverse all three cases, “but does not state he would go now 
beyond separate] and equal.”189

Reed spoke next, expressing his concern over the Court’s role in dealing 
with the segregation issue:

It is hard for me to say something that has been constitutional for 
years is suddenly bad. The 14th Amendment was not aimed at 
segregation—no statement by anyone such as Congress that 
segregation [was] unconstitutional. We have made great progress. 
It would be unfortunate at this time for us to say segregation [is] 
unconstitutional.190

He voted quickly to reverse Henderson “on the statute,” as both Vinson and 
Black had done, and to reverse McLaurin because “when you admit a student 
they must all be equal.”191 Reed concluded that the question in Sweatt was 
whether there were in fact equal facilities. “I would say facilities are equal in 
Texas,” he said, but added that he would remand “for correction and 
amendment of [the] record.”192

Frankfurter voted to reverse in all three cases,193 but as he was inclined to 
do, spoke at great length. His statement, as recorded by Burton and Clark, 
voiced two main concerns: first, that in light of the unique nature of the 
classroom and other facilities, two graduate schools could not provide 
equality, and second, that the Court “should not go beyond what is necessary. 
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[We] should not go out and meet problems.”194 He added that the cases 
“should be decided aside from any doctrinaire [views] or intentions as we 
construe them of the 14th Amendfment]. No one knows what was in
tended.”195 Attempting to minimize what he may have perceived as a growing 
sense in the conference room that the day of reckoning had arrived for 
segregation generally, Frankfurter said flatly, “Sweatt . . . is no Dred Scott 
case. The two schools are not equal.”196

194. Id.
195. Clark Notes (Apr. 8, 1950), supra note 181.
196. Burton Notes (Apr. 8, 1950), supra note 185; see Clark Notes (Apr. 8, 1950), supra note 181 (“On 

Sweatt—This is no Dred Scott case. ... To have two schools is not equality.”).
197. Clark Notes (Apr. 8, 1950), supra note 181.
198. Burton Notes (Apr. 8, 1950), supra note 185.
199. Clark Notes (Apr. 8, 1950), supra note 181; cf. Burton Notes (Apr. 8, 1950), supra note 185 (“Find 

no basis for idea that XIV reached schools .... Raised the question of the wisdom of amending the 
Constitution”).

200. Burton Notes (Apr. 8, 1950), supra note 185.
201. Clark Notes (Apr. 8, 1950), supra note 181.
202. Id. (“at post graduate level cannot have equal and separate”).
203. Burton Notes (Apr. 8, 1950), supra note 185.
204. Id.
205. Clark Notes (Apr. 8, 1950), supra note 181; Burton Notes (Apr. 8, 1950), supra note 185.
206. Clark Notes (Apr. 8, 1950), supra note 181.

William O. Douglas spoke briefly. Clark’s notes record Douglas as saying, 
“We should meet [the] issue head on.” But Clark’s notes also record that 
Douglas added he “might go along [in Sweatt] on separate and equal if [there 
were] no overtones [in the opinions] that segregation in education is 
constitutional.”197 198 Burton’s notes on the same conference, on the other hand, 
record Douglas as stating, “Should overrule Plessy faced with segregation 
issue in McLaurin.”m Taken together, the Clark and Burton notes make it 
unclear whether Douglas felt compelled to overrule Plessy in Henderson and 
McLaurin.

Robert H. Jackson, according to both Burton and Clark, found no basis in 
the fourteenth amendment for its application to schools. “In effect, we [would 
be] amending the Constitution.”199 Jackson also stated, however, that it was 
desirable to reverse in all three cases, apparently due to the lack of equality in 
fact.200 His final remark captures the tentative nature of his thinking at this 
point: “My views are fluid enough to join any theory.”201

The remaining Justices—Burton, Minton, and Clark—did not speak at 
length. In Burton’s view of McLaurin, equal treatment was required once a 
student was admitted; “separate but equal” was inappropriate at the post
graduate level.202 Clark, speaking with authority as a Texas graduate, thought 
it “ridiculous”203 to claim that the two Texas law schools in Sweatt were 
equal. He concluded, “[We] should do as J[ackson] says. [We] should say it 
can’t be equal. Otherwise, they will try to make it equal.”204 Minton agreed 
with Burton on McLaurin-, regarding Sweatt, Minton viewed the racial 
classification as “unreasonable.”205 Concerning the larger issues Minton said, 
“Perhaps we can meet grade and high schools when we get to them.”206

When the conference was over, it was clear that a unanimous Court wished 
to reverse McLaurin and Henderson. In Sweatt, seven solid votes favored 
reversal. Vinson was leaning toward affirmance, but had spoken in conference 
before any of his brethren. Reed’s view was in doubt—affirm or remand? 
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Although the tentative voting made the results certain, the broad diversity of 
views expressed made it equally clear that the Court had only begun to deal 
with the issues. The test of the Court’s consensus would come at the opinion
drafting stage. Because Vinson was possibly still in the minority in Sweatt, 
Hugo Black, the senior associate Justice, assigned both Sweatt and McLaurin 
to himself; Vinson assigned Henderson, which troubled no one, to Burton.207 
On April 15, however, Black abandoned the assignment of the graduate 
school cases and Vinson took over.208

On May 17, Vinson circulated draft opinions in Sweatt and McLaurin, both 
of which were brief and narrow.209 Despite the wide theoretical divisions in 
Conference, Vinson received indications of agreement in both opinions from 
all but one Justice within two days.210 Vinson wrote in the Sweatt draft that 
the separate black law school did not provide legal education equivalent to the 
University of Texas Law School, and thus that Sweatt’s “personal and 
present” fourteenth amendment rights had been violated.211 In the other case

207. M. Berry, supra note 13, at 122.
208. See Burton, J., Diary (Apr. 4, 1950), Box 2, HHB(LC) (notation of change in assignments, dated 

April 15, in April 4 diary entry) [hereinafter 1950 Burton Diary],
209. See Vinson, C.J., Draft Opinion (May 17, 1950), Sweatt v. Painter, Box 262, FMV(UK) [hereinafter 

May 17 Sweatt Draft]; Vinson, C.J., Draft Opinion (May 17, 1950), McLaurin v. Oklahoma State Regents, 
Box 262, FMV(UK) [hereinafter May 17 McLaurin Draft],

210. See Circulation Record, Sweatt v. Painter (Oct. Term 1949), Box 262, FMV(UK) (indicating 
agreement of all Justices but Douglas); Circulation Record, McLaurin v. Oklahoma State Regents (Oct. 
Term 1949), Box 262, FMV(UK) (same). According to the Circulation Records (forms for noting drafting 
stages and Justices’ responses), by May 29 Vinson received concurrences in both opinions (with suggested 
changes) from everyone except Douglas, who did not finally agree on the opinions until May 31. Douglas’ 
suggestions for Vinson’s opinions were minor. His singular failure to join the Vinson drafts promptly may 
have been attributable to his plan to write separately in Henderson and his desire to have that opinion speak 
for his views in all three cases. See notes 231-34 infra and accompanying text (discussing Douglas’ 
threatened separate opinion in Henderson}.

211. May 17 Sweatt Draft, supra note 209, at 5-6 (applying analysis of “personal and present’’ rights 
established by recent segregation cases). Aside from minor stylistic suggestions, the other Justices generally 
accepted Vinson’s first draft of Sweatt as written. The only portion of the opinion that caused concern was 
the following paragraph:

Moreover, although the law is a highly learned profession, we are well aware that it is an 
intensely practical one. The law school, the proving ground for legal learning and practice, 
cannot be effective in isolation from the individuals and institutions with which the law 
interacts. Few students and no one who has practiced law would choose to study in an 
academic vacuum, removed from the interplay of ideas and the human relationships with 
which the law is concerned. The law school to which Texas is willing to admit petitioner 
excludes from its student body members of the racial groups which number 85% of the 
population of the State and include most of the lawyers, witnesses, jurors, judges and other 
officials with whom petitioner will inevitably be dealing when he becomes a member of the 
Texas Bar. With such a substantial and significant segment of society excluded, we cannot 
conclude that the education offered petitioner is substantially equal to that which he would 
receive if admitted to the University of Texas Law School.

Id. at 4-5. Mr. Justice Reed wrote Vinson on May 18 suggesting that “human relationships’’ be changed to 
“exchange of views.” Letter from Reed, J., to Vinson, C.J. (May 18, 1950), Box 262, FMV(UK). 
Frankfurter supported Reed's suggestion, but added that he would prefer that the entire paragraph be 
excised; he felt that the previous paragraph “states the considerations that are decisive, and it seems to me 
desirable now not to go a jot or tittle beyond the Gaines test. The shorter the opinion, the more there is an 
appearance of unexcitement and inevitability about it, the better.” Letter from Frankfurter, J., to Vinson, 
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Vinson wrote that the restrictions placed on McLaurin made his graduate 
training unequal to that of his white classmates, thus depriving McLaurin of 
equal protection of the laws.* 212 In both cases Vinson emphasized that it was 
unnecessary to reach the broader contentions that Plessy should be over
ruled.213

C.J. (May 19,1950), Box 262, FMV(UK). Vinson accepted Reed’s suggestion, but kept the paragraph intact 
otherwise. See Vinson, C.J., Draft Opinion (May 23, 1950), Sweatt v. Painter, Box 262, FMV(UK) 
[hereinafter May 23 Sweatt Draft], Frankfurter did not object further and joined Vinson’s redraft the day it 
was circulated. Circulation Record, Sweatt v. Painter, supra note 147. With these minor changes the drafts 
became the final Sweatt text.

212. May 17 McLaurin Draft, supra note 209, at 5. Vinson changed the description of the considerations 
leading to the conclusion of inequality at the suggestion of Reed and Frankfurter. Vinson’s first draft said 
of the restrictions:

Whether these restrictions reflect a general purpose to stigmatize a specific group or a 
particular attempt to attain technical compliance with the state statutes, they can have but 
one effect: to serve as a reminder that the state considers McLaurin different from his white 
fellows. The reminder may be a fence and sign, a line painted on the floor, or assignment to a 
particular row of seats. It is the presence, not the nature, of the reminder which is significant. 
It requires no great knowledge of human behavior to recognize the psychological handicaps 
to effective study which are necessarily imposed upon a graduate student who is set apart and 
distinguished because of his race, a factor over which he has no control and which he could 
not alter if he so desired.

Id. at 3-4. Reed’s letter to Vinson on May 18 suggested that the paragraph be dropped and the following 
paragraph, or “something like” it, be substituted:

The restrictions imposed upon petitioner have obviously been made to comply, as nearly as 
could be, with the statutory requirements of Oklahoma. The result is that graduate students 
of the colored race are set apart in the Graduate School by rule from opportunities to learn his 
[sic] profession by discussion of the studies and lectures with all the other students. The 
valuable experience of testing their approach to conclusions in comparison with the approach 
of others is limited. These are handicaps to an effective education.

Letter from Reed, J., to Vinson, C.J. (May 18, 1950), supra note 148. Reed felt that his suggested 
substitution narrowed the scope of the paragraph in Vinson’s draft, which, “[w]hile limited to a graduate 
student, to me . . . carries further.” Id.

Frankfurter again seconded Reed’s suggestion, but added that “handicaps to an effective education” 
should be changed to "handicaps to graduate instruction." Letter from Frankfurter, J., to Vinson, C.J. 
(May 19, 1950), supra note 148. With some stylistic changes, Vinson accepted both suggestions. See 
Vinson, C.J., Draft Opinion at 3-4, McLaurin v. Oklahoma State Regents (May 23, 1950), Box 262, 
FMV(UK) [hereinafter May 23 McLaurin Draft]. At the suggestion of Mr. Justice Douglas, Vinson 
changed the opening sentence of the preceding paragraph from “It is apparent that the separations imposed 
by the States in this case are less tangible than symbolic” to “It is said that the separations imposed by the 
State in this case are in form merely nominal.” Notations by Douglas, J., on May 23 McLaurin Draft (rec’d 
May 31, 1950), Box 262, FMV(UK) (handwritten). With these changes the draft became the final 
McLaurin text.

213. See May 17 Sweatt Draft, supra note 209, at 1 (constitutional questions decided only when 
necessary to case at hand); May 23 Sweatt Draft, supra note 211, at 1 (same); May 17 McLaurin Draft, 
supra note 209, at 1 (same); May 23 McLaurin Draft, supra note 212, at 1 (same); cf. Sweatt v. Painter, 339 
U.S. at 631 (same); McLaurin v. Oklahoma State Regents, 339 U.S. at 638 (same).

The other Justices responded to the drafts with enthusiasm, particularly 
because the narrow reasoning avoided the divisive question of the constitu
tionality of segregation per se. Vinson had produced drafts that, with 
tinkering, could gather unanimous agreement. Black and Frankfurter both 
wrote the Chief Justice expressing their hope that the Court would be 
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unanimous in its opinions. Both Justices clearly recognized the added weight 
that unanimity would provide to the opinions and results in Sweatt and 
McLaurin.2™ Vinson's willingness to accommodate suggestions from his 
colleagues, even slight ones, helped to achieve the desired unity. Unanimity in 
the results was beyond doubt by May 19, but not until the end of the 
month—when Vinson had made the last of his colleagues’ suggested 
changes—could Vinson be sure that the Sweatt and McLaurin opinions would 
also receive the entire Court’s agreement.214 215

214. On May 18, Black wrote a note to Vinson on the Sweatt draft:

This is written in beautiful style and I sincerely hope it can obtain a unanimous approval. 
Certainly I shall say nothing unless some one writes in a way that impels me to express 
separate views—Full Court acceptance of this and the McLaurin opinions would add force to 
our holdings.

Note from Black, J., to Vinson, C.J. (May 18, 1950), Box 262, FMV(UK). The following day, at the 
conclusion of his letter suggesting changes in the two opinions, Frankfurter wrote Vinson. "Perhaps these 
minor changes will commend themselves to you. I hope very much that we can get an all-but unanimous, if 
not a unanimous, Court in the final form of your opinions.’’ Letter from Frankfurter, J., to Vinson, C.J. 
(May 19, 1950), supra note 148.

215. Vinson agreed to very minor stylistic changes proposed by Clark and Douglas. Vinson even agreed, 
with obvious reluctance, to strike the word “expanding” from his sentence summarizing the larger costs of 
the restrictions on McLaurin: “State imposed restrictions which produce such expanding inequalities 
cannot be sustained.” May 17 McLaurin Draft, supra note 209, at 4; 339 U.S. at 641. In a draft letter to 
Frankfurter (no evidence exists that it was sent), Vinson said:

I certainly would not want to have anything in the opinion which would stir up feeling[s] 
of anger and resentment in any portion of the country [as Frankfurter apparently said he 
feared]. I agree that there is a growing recognition in the South that the Fourteenth 
Amendment is a part of the Constitution. Much progress has been and is being made in this 
field, but it is my thought that the regional school idea, the devices used by Oklahoma, and 
the Texas action here are in the nature of circumventions, and I would not be surprised but 
what there are other techniques which are or might be used. It was this thought that caused 
me to use the word “expanding.”

Draft Letter from Vinson, C.J., to Frankfurter, J. (May 24, 1950), Box 262, FMV(UK).
216. See Burton, J., Draft Opinion (1st Print), Henderson v. United States (May 1950), Box 210, 

HHB(LC).
217. Note from Vinson, C.J., to Burton, J. (May 26,1950), Box 210, HHB(LC); Note from Minton, J., to 

Burton, J. (May 27, 1950), Box 210, HHB(LC); Note from Reed, J., to Burton, J. (May 27, 1950), Box 210, 
HHB(LC); Note from Black, J., to Burton, J. (May 27, 1950), Box 210, HHB(LC).

218. Jackson wrote Burton, “I agree, but I should be happier if the reference to the Constitution in the 
last sentence, page 8, were omitted. Since decision is based on the statute, is it necessary?” Note from 
Jackson, J., to Burton, J. (May 26, 1950), Box 210, HHB(LC). The offending sentence read, “What this 
Court has said of rights protected by the constitutional guaranty of the equal protection of the laws is 
applicable to the personal rights protected by the Interstate Commerce Act. The protection is not achieved 
through ‘indiscriminate imposition of inequalities.’ Shelley v. Kraemer, 334 U.S. 1, 22.” Burton, J., Draft 
Opinion at 8-9 (2d Print), Henderson v. United States (May 1950), Box 210, HHB(LC). The language of the 
final opinion reads, “Discriminations that operate to the disadvantage of two groups are not the less to be 
condemned because this impact is broader than if only one were offended. Cf. Shelley v. Kraemer." 
Henderson v. United States, 339 U.S. at 825-26.

Burton did not begin working on Henderson until May 10, because of other 
opinion work. Two weeks and two painstaking, handwritten drafts later, 
Burton finished writing and circulated his draft to the Conference.216 Within 
two days Burton “had a Court”: four other Justices—Vinson, Minton, Reed, 
and Black217—expressed agreement. Jackson agreed to join the opinion if 
Burton deleted a reference in the draft to the Constitution,218 and Burton 
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complied.219 Clark had recused himself, no doubt because he had been 
Attorney General while the case was in the lower courts. Only Douglas and 
Frankfurter remained unaccounted for. On May 26 Frankfurter wrote Burton 
and urged him to delete the following paragraph from his draft:220

We need not multiply instances in which these rules [of the 
Railway] sanction unreasonable discrimination. The division be
tween the tables is at most symbolic. The curtains, partitions and 
signs emphasize the artificiality of a division which serves only to 
call attention to a racial classification of passengers holding 
identical tickets and using the same dining facility. Cf. McLaurin v. 
Oklahoma State Regents, decided today. They violate § 3(1) [of the 
Interstate Commerce Act].221

Frankfurter told Burton that the draft adequately disposed of the case by 
relying on Mitchell v. United States,222 which had construed section 3(1) to 
condemn the denial of equal facilities to interstate rail passengers on the basis 
of race.223 If the Court went beyond discrimination in dining facilities to 
discrimination in general, it would be deciding issues outside the case and, 
Frankfurter admonished, “borrowing future trouble.”224 Frankfurter recog
nized that the draft could be used to argue in future cases that even separate 
but equal facilities were impermissible because the symbolic separation in and 
of itself constituted discrimination.

Burton did not want to change the draft. Frankfurter, insistent, talked with 
Burton in his chambers on May 26 and 27 about the point,225 but got 
nowhere. At the May 29 conference on opinions, Frankfurter brought up the 
problem before the entire Court and suggested—probably as a tactic 
only—that he might have to concur in the result and thus not join Burton’s 
opinion.226 Two days later Frankfurter circulated to the Conference a three- 
page memorandum spelling out his objections. He pointed out that Mitchell 
required only equal facilities, but that Burton’s draft “can and will be fairly 
read to do more.”227 Then, step by step, Frankfurter explained the perils of 
Burton’s language:

219. See Burton, J., Draft Opinion at 8 (3d Print), Henderson v. United States (June 5, 1950), Box 210, 
HHB(LC).

220. Letter from Frankfurter, J., to Burton, J. (May 26, 1950), Box 210, HHB(LC).
221. Burton, J., Draft Opinion (2d Print), supra note 218, at 8.
222. 313 U.S. 80 (1941).
223. Id. at 94-95.
224. Letter from Frankfurter, J., to Burton. J. (May 26, 1950), supra note 156. Frankfurter wrote that he 

strongly condemned racial inequalities,

[b]ut I also feel very strongly, as you well know, against borrowing future trouble in the 
exercise of our jurisdiction. Sufficient unto the day is the goodness thereof! No single cause 
has got this Court into more needless trouble than needlessly deciding issues not before the 
Court or going needlessly beyond an adequate ground of disposing of a controversy, 
particularly where popular passion is involved.

Id.
225. 1950 Burton Diary (May 26-27, 1950), supra note 208.
226. See Frankfurter, J., Memorandum to the Conference (May 31, 1950), Box 210, HHB(LC) 

(referring to May 29 meeting).
227. Id.
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[F]or this Court to indicate objection to the division at tables as 
being “symbolic” is to introduce legal objection to separateness as 
such. “Symbolic” is an anti-segregation slogan. That is precisely 
the social objection to segregation, namely, that it represents a 
symbol of inferiority. We cannot introduce it into an opinion 
without giving just ground to the notion that we have ruled out 
segregation as such. . . .

Even in the opinions dealing with graduate education we should 
not give currency to the term “symbolic.” I cannot put too strongly 
my conviction that if we put the Court behind that term we have 
opened the door to the very thing which, at least for the moment, 
we have agreed to keep out—passing on segregation as 
such—reaching down to primary instruction. Indeed it would 
affect not only the whole question of education but all other aspects 
of segregation. It seems to me we ought to avoid language which 
will do the very thing we have decided not to adjudicate.228

228. Id.
229. Id.
230. See Burton, J., Draft Opinion (3d Print), supra note 219, at 8.
231. 1950 Burton Diary (May 31, 1950), supra note 208.
232. See Burton, J., Draft Opinion at 9 (3d Print), supra note 219 (noting Douglas’ concurrence).
233. Interview with Mr. Justice Douglas in Washington, D C. (June 8, 1979) (notes on file at 

Georgetown Law Journal).

Frankfurter was being neither timid nor pedantic. He realized that the 
Court’s step-by-step process of addressing the legality of segregation would be 
jeopardized if the opinion included the volatile language that he wished 
deleted. The future costs were obvious: the Court would be backed into a 
corner and forced to decide pervasive and difficult issues partially on the basis 
of careless diction. Either outcome would be unsatisfactory. If the Court 
struck down “segregation as such” in partial reliance on the offending 
paragraph, it could be fairly accused of bootstrapping. If, on the other hand, 
the Court upheld the constitutionality of segregation in whole or in part, it 
would have to do so in the face of a unanimous—or near-unanimous—opin
ion condemning the discriminatory nature of the symbols of inequality. To 
prevent these problems, Frankfurter attached to his May 31 memo a proposed 
paragraph to replace the objectionable portion of Burton’s draft.229 Burton 
elected not to use Frankfurter’s suggested paragraph, but he omitted the 
sentence containing the loaded word “symbolic” and changed “division” in 
the following sentence to “difference in treatment.”230 Frankfurter then joined 
Burton’s opinion.

Only Douglas was now “out,” not having voted one way or the other on 
Burton’s opinion. On the same day that Frankfurter circulated his memo to 
the Conference, Douglas, according to Burton’s Diary, circulated a “dis
sent.”231 Because Douglas agreed with the majority’s result,232 however, his 
opinion must have been a concurrence in the result. Douglas now says that he 
then felt Henderson should have overruled Plessy, and that he wrote to that 
effect but then decided to withdraw his opinion.233 If his recollection is 
accurate, he decided not to publish at the very last minute. Burton’s Diary for 
June 5, 1950, the last day of Term, notes that the Court met in conference for 
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thirty minutes to make “final arrangements for opinions. Justice Douglas 
decided to concur in [the] result in [Henderson].”234 That afternoon Vinson 
announced Sweatt and McLaurin, and Burton announced Henderson. Short235 
and undramatic, the opinions decided no more than necessary to support 
reversals.

234. 1950 Burton Diary (June 5, 1950), supra note 208.
235. Henderson, at nine pages, ran twice as long as either Sweatt or McLaurin. Burton’s clerks, sensitive 

to the Court’s desire to say as little as possible, tried to convince the Justice to shorten his opinion by 
pruning the facts: “This case being a companion or at least a near relative of the Sweatt and McLaurin 
cases, it would be out of step to have it appear in the reports in more than twice the length of each of those 
opinions.” Memorandum from H.L. and N.C. [Clerks] to Burton, J. (no date), Box 210, HHB(LC). They 
were not successful.

236. The New Republic, June 19, 1950, at 5.
237. 3 Ala. L. Rev. 181, 182 (1950).
238. 2 Mercer L. Rev. 272, 273 (1950).
239. Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938).
240. 339 U.S. at 633-34.
241. 339 U.S. at 641.
242. 39 Geo. L.J. 145, 147-48 (1950); 35 Minn. L. Rev. 399, 399 (1951); 27 N.D. Law. 270, 270 

(1952).

III. The Segregation Cases (1954-1955)

Despite Frankfurter’s successful efforts to narrow Sweatt and McLaurin 
and the Justices’ express refusal to reconsider Plessy v. Ferguson, the 
immediate doctrinal effect of the 1950 Trilogy was ominous ambiguity. The 
opinions were read like tea leaves, providing, apparently, whatever the reader 
wanted to find. To The New Republic, “Jim Crow” was in “handcuffs”;236 one 
Southern law journal concluded that “a careful reading of the cases indicates 
most decidedly that the attitude of the Court must be interpreted definitely to 
be that segregation is unconstitutional per se.”237 On the other hand, another 
Southern law journal reassured its readers that although segregation may 
amount to inequality at the graduate, and perhaps undergraduate, levels, “it 
seem[ed] very unlikely” that the decisions were meant to upset the “wide 
discretion” exercised by the states in segregated public school systems below 
the college level.238 239

The ambiguity developed for two principal reasons. First, by granting any 
relief at all, the Court had demonstrated that it was no longer content simply 
to reiterate Gaines™ without also scrutinizing a state’s assertion of equal 
facilities. Second, despite the attempts to confine the reasoning of the Court’s 
decisions, the opinions could be fairly read to apply to contexts outside of 
graduate schools; that is, the opinions provided limiting facts, but not limiting 
principles. For example, in Sweatt the Court said that for constitutional 
purposes equal treatment may require not only equal physical facilities, but 
also equalization of “qualities which are incapable of objective measure
ment.”240 In McLaurin the Court said that equal treatment may also require 
elimination of separation-caused handicaps that “impair and inhibit” the 
student’s ability to use the facilities for effective learning.241

The Court compounded the ambiguity at the beginning of the next Term 
by implying that the Sweatt and McLaurin doctrine applied not only to 
graduate schools, but also to golf courses.242 On October 16, 1950, in Rice v. 
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Arnold,w the Court issued a routine per curiam order granting certiorari and 
vacating and remanding the Florida Supreme Court’s judgment “for recon
sideration in light of the subsequent decisions of the Court in [Sweatt and 
McLaurin].”243 244 Rice, a black, had sought mandamus to compel the operator 
of a municipal golf course in Miami to let him play “during all of the hours in 
which the course is usually open”245 instead of the one day per week that the 
course was normally open to blacks. The Florida Supreme Court had 
concluded that Rice enjoyed “substantially equal accommodations provided 
for persons of the different races” and that the low demand by blacks for use 
of the course made the one-day limitation reasonable.246 On remand, the 
Florida Supreme Court upheld its denial of relief to Rice.247 The Florida court 
noted that the United States Supreme Court had not disturbed Plessy, but 
found it unnecessary to rest its denial of relief on the merits. Instead, for the 
first time in two years of litigation, the Florida Supreme Court ruled that Rice 
had sought the wrong remedy: he should have sought a declaratory judgment, 
not mandamus, and therefore he was not entitled to relief.248 Rice again 
sought review in the United States Supreme Court, but this time, on March 3, 
1952, his petition was denied because the decision on remand had “a 
nonfederal ground adequate to support it.”249 Justices Black and Douglas 
dissented.250

243. 340 U.S. 848 (1950) (per curiam), vacating 45 So. 2d 195 (Fla. 1950), on remand, 54 So. 2d 114 
(Fla. 1951) (en banc), cert, denied, 342 U.S. 946 (1952).

244. 340 U.S. at 848. The Court had apparently “held” the petition for certiorari in Rice while Sweatt 
and McLaurin were pending. The Court "holds" a petition or jurisdictional statement when the judgment 
below may be affected, even tangentially, by the decision in a pending case. R. Stern & E. Gressman, 
Supreme Court Practice 364 n.37 (5th ed. 1978). On rare occasions, as in Rice v. Arnold, the Court 
may cause confusion about the scope of a decision when it summarily vacates or reverses a “held” case with 
only a citation to the principal decision. For a recent example, see High Court Rules Out Execution of 
Rapists, N.Y. Times, June 30, 1977, at 1, col. 1 (discussing Eberhart v. Georgia, 433 U.S. 918 (1977)).

245. 45 So. 2d at 196.
246. Id. at 198.
247. 54 So. 2d at 118.
248. Id. at 119-20.
249. 342 U.S. at 946.
250. Id. (Black & Douglas, JJ., dissenting).
251. In June 1951 the United States District Court for the Eastern District of South Carolina upheld the 

separate but equal doctrine in public schools, but ruled that the local segregated schools were not in fact 
equal. Briggs v. Elliott, 98 F. Supp. 529, 537-38 (E.D.S.C. 1957). On January 28, 1952, the Supreme Court 
vacated the district court judgment and remanded the case for the assessment of a report prepared by the 
defendant school district on its progress toward providing equal facilities in black and white schools. Briggs 
v. Elliott, 342 U.S. 350, 351-52 (1952) (per curiam). Justices Black and Douglas dissented. Id. at 352 (Black 
& Douglas, JJ., dissenting). The district court reaffirmed its denial of relief on March 13, 1952. Briggs v. 
Elliott, 103 F. Supp. 920, 923 (E.D.S.C. 1952). The plaintiffs filed a fresh jurisdictional statement on May 
10, 1952. R. Kluger, Simple Justice 537 (1975).

252. 72 S. Ct. 1078 (1952) (noting probable jurisdiction). On October 8, 1952, the Court consolidated 
Briggs with Brown. Brown v. Board of Educ., 344 U.S. 1, 3 (1952) (per curiam) (consolidating Briggs with 
Brown).

253. 72 S. Ct. 1070 (1952) (noting probable jurisdiction), decided, 347 U.S. 483 (1954), enforced, 349 

Within three months the Court had to face the segregation issue again. On 
June 9, 1952, after a false start,251 the Supreme Court noted probable 
jurisdiction in two cases challenging the constitutionality of segregated public 
school systems in South Carolina and in Kansas—Briggs v. Elliott252 and 
Brown v. Board of Education.253 The chronology of the Court’s disposition of 
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Briggs and Brown, and the other three cases later added on the same issue,254 
is by now familiar. On December 9, 10, and 11, 1952, the Court heard oral 
argument in the cases, but on June 8, 1953, it announced that the cases would 
be reargued in the fall. The Court directed the parties to file supplemental 
briefs on specified questions dealing with the legislative history of the 
fourteenth amendment, the power of the judiciary to decide the issue raised, 
and the possible forms of relief.255 On September 8, 1953, a month before 

U.S. 294 (1955). The district court decision in Brown is reported at 98 F. Supp. 797 (D. Kan. 1951). Brown 
had been held since December 29, 1951, pending the decision in Gray v. Board of Trustees, 342 U.S. 517 
(1952) (per curiam). Frankfurter, J., Docket Record (no date), File 5, Box 72, FF(HLS). Gray challenged 
the refusal of the University of Tennessee to admit qualified black students solely on the basis of their race. 
Gray was argued on January 9 and 10, 1952, and was dismissed as moot on March 3, 1952, because the 
plaintiffs had secured admission. 342 U.S. at 518.

254. Three other cases were argued and decided with Brown and Briggs: Bolling v. Sharpe, Davis v. 
County School Bd., and Gebhart v. Belton. On October 8, 1952, the Court took judicial notice of the 
pendency of Bolling v. Sharpe (unreported below) in the United States Court of Appeals for the District of 
Columbia Circuit and invited the plaintiffs to file a petition for certiorari. Brown v. Board of Educ., 344 
U.S. 1, 3 (1952) (per curiam) (noting pendency and inviting petition for certiorari). Justice Douglas 
dissented from postponing the argument and decision in Brown, Briggs, and Davis. Id. at 3 (Douglas, J., 
dissenting). No one else on the Court shared Douglas’ impatience to hear the cases. Indeed, the preceding 
June, Justice Jackson had voted to hold Briggs and Brown, and Chief Justice Vinson had passed in the vote 
on whether to accept the cases. R. Kiuger, Simple Justice 538-39 (1975). The Court did grant certiorari 
in Bolling on November 10, 1952. Bolling v. Sharpe, 344 U.S. 873 (1952) (granting certiorari). Because 
Bolling arose in the District of Columbia, the Court decided it in a separate opinion, but incorporated the 
case with Brown in the final decision on remedy. See Bolling v. Sharpe, 347 U.S. 497 (1954), enforced sub 
nom. Brown v. Board of Educ., 349 U.S. 294 (1955).

Also on October 8, 1952, the Court noted probable jurisdiction in Davis v. County School Bd., 103 F. 
Supp. 337 (E.D. Va. 1952), and consolidated it with Brown. Brown v. Board of Educ., 344 U.S. 1, 1 n.*, 3 
(1952) (per curiam) (consolidating cases). All subsequent Supreme Court action in Davis—decision and 
enforcement—took place as part of Brown.

A few weeks after accepting these cases for decision, the Court added Gebhart v. Belton, 32 Del. Ch. 
343, 87 A.2d 862, affirmed, 33 Del. Ch. 144, 91 A.2d 137 (Del.), cert, granted, 344 U.S. 891 (1952). 
Gebhart was consolidated and decided with Brown. Brown v. Board of Educ., 347 U.S. 483, 483 n.* (1954) 
(noting consolidation).

255. Brown v. Board of Educ., 345 U.S. 972, 972-73 (1953):

1. What evidence is there that the Congress which submitted and the State legislature and 
conventions which ratified the Fourteenth Amendment contemplated or did not contemplate, 
understood or did not understand, that it would abolish segregation in public schools?
2. If neither the Congress in submitting nor the States in ratifying the Fourteenth Amendment 
understood that compliance with it would require the immediate abolition of segregation in 
public schools, was it nevertheless the understanding of the framers of the Amendment

(a) that future Congresses might, in the exercise of their power under section 5 of the 
Amendment, abolish such segregation, or
(b) that it would be within the judicial power, in light of future conditions, to construe the 
Amendment as abolishing such segregation of its own force?

3. On the assumption that the answers to question 2(a) and (b) do not dispose of the issue, is it 
within the judicial power, in construing the Amendment, to abolish segregation in public 
schools?
4. Assuming it is decided that segregation in public schools violates the Fourteenth 
Amendment

(a) would a decree necessarily follow providing that, within the limits set by normal 
geographic school districting, Negro children should forthwith be admitted to schools of 
their choice, or
(b) may this Court, in the exercise of its equity powers, permit an effective gradual 
adjustment to be brought about from existing segregated systems to a system not based on
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reargument, Chief Justice Vinson died. He was replaced by Earl Warren, and 
reargument was postponed until December 7, 8, and 9, 1953. On May 17, 
1954, Warren announced the Court’s unanimous opinion declaring segrega
tion in public schools unconstitutional in the states256 (Brown I) and in the 
District of Columbia.257 The Court ordered further reargument on the 
question of relief, and the cases were argued a third time on April 11, 12, 13, 
and 14, 1955. On May 31, 1955, the Court—again in a unanimous opinion by 
Warren—ordered desegregation to proceed “with all deliberate speed’’258 
(Brown 11).

color distinctions?
5. On the assumption on which 4(a) and (b) are based, and assuming further that this Court
will exercise its equity powers to the end described in question 4(b),

(a) should this Court formulate detailed decrees in these cases;
(b) if so, what specific issues should the decrees reach;
(c) should this Court appoint a special master to hear evidence with a view to 
recommending specific terms for such decrees,
(d) should this Court remand to the courts of first instance with directions to frame decrees 
in these cases, and if so what general directions should the decrees of this Court include 
and what procedures should the courts of first instance follow in arriving at the specific 
terms of more detailed decrees?

Id.
256. 347 U.S. at 495.
257. Bolling v. Sharpe, 347 U.S. at 499-500.
258. Brown v. Board of Educ., 349 U.S. at 301.
259. E.g., L. Hand, The Bill of Rights 54-55 (1958); Wechsler, Toward Neutral Principles of 

Constitutional Law, 73 Harv. L. Rev. 1 (1959); Pollak, Racial Discrimination and Judicial Integrity: A 
Reply to Professor Wechsler, 108 U. Pa. L. Rev. 1 (1959); Black, The Lawfulness of the Segregation 
Decisions, 69 Yale L.J. 421 (1960). For subsequent discussion, see C.L. Black, Jr., The People and 
the Court 137-45 (I960); A. Bickel, The Least Dangerous Branch 244-54 (1962); A. Bickel, The 
Supreme Court and the Idea of Progress 98-100(1970).

260. See note 13 supra (listing studies).
261. See'ARGUMENT: The Oral Argument Before the Supreme Court in Brown v. Board of 

Education of Topeka, 1952-1955 (L. Friedman ed. 1969); 49-49A Landmark Briefs and Argu
ments of the Supreme Court of the United States: Constitutional Law (P. Kurland & G. 
Casper eds. 1975) [hereinafter Kurland & Casper],

262. A. Bickel, The Supreme Court and the Idea of Progress 33 (1970).
263. R. Kluger, Simple Justice 543-747(1975).
264. Roe, Book Review, 64 Cal. L. Rev. 1291, 1293 (1976).

Brown is probably the best known decision in the history of the Supreme 
Court. No other decision has received so much popular and scholarly 
attention. In the last ten years the focus of consideration has shifted from the 
legitimacy of the decision259 to the process by which the decision was made.260 
The briefs and oral arguments have been published,261 and several attempts 
have been made to recreate what the late Alexander M. Bickel called the 
“inner history” of the decision.262 The most sustained account of the process 
is also one of the most recent—Richard Kluger’s Simple Justice.263 Thanks to 
Kluger’s massive book, it is unnecessary here to rehearse in detail the Court’s 
deliberations between the time the cases were accepted for review and the date 
of Brown II.

Even for its wealth of illuminating detail, Simple Justice cannot be 
denominated the definitive account of the decisionmaking process in the 
Brown cases. The book’s limitations are attributable to what one reviewer has 
called the “reductive” nature of the chronicle:264 the account “is so weighted 



34 The Georgetown Law Journal [Vol. 68:1

with the knowledge of what eventually prevailed that the reader finds it hard 
to keep any flavor of the issues and risks that faced litigants and judges before 
May 17, 1954.”265 The Court is made to appear tangled in a political and 
doctrinal Gordian Knot one Term,266 only to be delivered by the master 
stroke of one man—in this instance, Earl Warren—the next.267 Over forty 
years ago, Felix Frankfurter, then a law professor, warned against charac
terizing decisionmaking in the Supreme Court in such a fashion: “The 
reduction of history to the efforts of a very few personalities is an expression 
of the ineradicable romantic element in man. We want to dramatize life, and 
also to simplify it.”268

265. Id. at 1293. The very title of the book invites the reader not to forget what he knows to be the 
conclusion. The problem, to some extent, arises from the book’s perspective. Kluger chose to tell the story 
of the decision in Brown from the standpoint of the NAACP—that is, the culmination of a 30-year 
litigation strategy designed to destroy the legal underpinnings of racial segregation. Despite occasional 
excursions behind the scenes in the Court, Kluger's narrative essentially recounts the success of the 
NAACP’s strategy. The Court is the object, not the subject, of the study. As a result, the inability of the 
Court to reach promptly the known outcome at times seems inexplicable. The book’s perspective, although 
admirable, is not novel. See C. Vose, Caucasians Only (1959) (historical study of NAACP attack on 
residential restrictive covenants culminating in Shelley v. Kraemer).

266. See R. Kluger, Simple Justice 582-616(1975) (Court “at loggerheads’’ over segregation cases in 
early 195O’s).

267. See id. at 657-99 (“Arrival of the Superchief’).
268. F. Frankfurter, The Commerce Clause under Marshall, Taney and Waite 5-6 (1937).
269. Id. at 9.
270. See A. Krock, A Milestone in More Ways Than One, in In the Nation: 1932-1966, at 273-75 

(1966) (Warren had great influence in ensuring unanimity); cf. A. BLAUSTEIN & C. Ferguson, 
Desegregation and the Law 28 (1st ed. 1957) (Warren had genius for unifying divergent factions but 
public will never know if he alone produced unanimity); Heyman, The Chief Justice, Racial Segregation, 
and the Friendly Critics, 49 Cal. L. Rev. 104, 104 (1964) (Warren known as spokesman for desegregation, 
whether or not responsible for unanimity).

271. See A Conversation with Chief Justice Earl Warren, tn American Court Systems 520, 521 (S. 
Goldman & A. Sarat eds. 1978) (reprinting Brandeis Television Recollections (first telecast May 3, 1972) 
(conversation with Chancellor of Brandeis University videotaped and broadcast)).

Despite vastly richer data, it is no easier now to “disentangle individual 
influences in the combined work of a Court”269 than it was when Frankfurter 
wrote in 1937. It is possible, however, to suggest why a Court unable to decide 
Brown in October Term 1952 could emerge so united a year later. It is also 
possible to shed light on an artifact uniformly neglected by the “inner 
histories” of the decision—the law announced by the famous opinions in 
Brown and especially Bolling v. Sharpe.

A. BROWN I (1954)

From the day the Court announced Brown and Bolling, Earl Warren has 
been credited with forging unanimity for the two opinions declaring the end 
of legal segregation in public schools.270 The oft-told explanation of Warren’s 
pivotal role in the cases proved so irresistible over time that when Warren 
agreed, in retirement, to answer questions about the decisions, he was asked 
not if he had accomplished unanimity in the opinions, but how he had.271 His 
answer was characteristically bland and self-effacing:

Well, I didn’t do it. It was done by nine men. . . . And it had been 
argued you know, the term before I came, and it had been put over 



1979] Unanimity 35

for reargument. They had a long time to think about it ... . 
[T]here was some division, but I think there had been a lot of 
thought given to it before it was even argued in my time.272 273

272. Id. at 521. Excerpts from the original broadcast transcript are provided in Recollections of Mr. 
Justice Warren, 9 Trial Law. Q. 5, 8-9 (1973). For similar views, see E. Warren, The Memoirs of 
Earl. Warren 2-4(1977).

273. Supra note 13, at 285-86.
274. See J.H. Pollack, Earl. Warren: The Judge Who Changed America 174 (1979) (Warren’s 

modest appraisal of Brown role uncharacteristic of Memoirs as whole); Powe, Book Review, 56 N.C.L. 
Rev. 408, 411 (1978) (Memoirs contained modest summary of Brown role).

275. Letter from Frankfurter, J., to Hon. Learned Hand (July 21, 1954), File 1249, Box 65, FF(LC).
276. Charles Culp Burlingham (1858-1959) was a leader of the New York City bar and a long-term 

correspondent with Frankfurter. The Frankfurter-Burlingham correspondence, which began in 1912, 
occupies several large containers in the Frankfurter Papers, Manuscript Division, Library of Congress 
(Boxes 33-38). See generally Frankfurter, A Legal Triptych, 74 Harv. L. Rev. 433 (1961) (brief essay on 
Burlingham and two other associates, Zechariah Chafee, Jr., and Monte M. Lemann).

277. Letter from Frankfurter, J., to Grenville Clark & C.C. Burlingham (Apr. 15, 1957), File 17, Box 
71, FF(HLS) (carbon copy), quoted in Freedman, Justice Frankfurter and Judicial Review, in M. 
Freedman, W. Beaney & E. Rostow, Perspectives on the Court 25-26 (1967); see Letter from 
Frankfurter, J., to C.C. Burlingham (May 28, 1954), File 633, Box 37, FF(LC) (although personalities had 
impact, time perhaps most important factor). Burton also thought time was an important factor. Burton, 
J., Diary (May 12, 1954), Box 3, HHB(LC) [hereinafter 1954 Burton Diary],

278. Only Warren, of course, knew the steps he had taken to achieve unanimity. Frankfurter was in no 
better position than any other Justice to know to whom Warren had talked privately or what Warren had 

This answer, and the somewhat more detailed explanation provided by 
Warren’s posthumously published Memoirs,213 has struck some readers as 
unduly modest.274 Felix Frankfurter, however, emphasized similar reasons for 
the unanimity in the cases. Writing to Judge Learned Hand two months after 
Brown I, Frankfurter declared that the story of unanimity was a long and 
“not at all dramatic one,” but he added that “[i]t could not possibly have 
come to pass with Vinson.”275 Three years later, in identical letters to 
Grenville Clark and C.C. Burlingham,276 Frankfurter wrote:

[T]he wise use of time in the Court’s dealing with the problem 
raised by segregation under the Fourteenth Amendment was 
probably the chief factor in the ultimate decision. The process 
which culminated in the Court’s decision is very complicated and a 
long story. One thing is clear, however. No doubt Warren had a 
share in the outcome, but the notion that he begot the unanimous 
Court is nonsense. Things are not that simple. Unfortunately, a 
historic account cannot now be given. I can assure you, however, 
that the ultimate outcome was in a significant way influenced by 
factors that antedated Warren’s being here. I do not mean to 
minimize the personal influence wisely exerted by a Chief Justice in 
the work of the Court. On the other hand, the journalistic view that 
somehow or other one strong man brings eight others together is 
baseless. If I were free to give a true account of how it all happened, 
I would have to write a longish essay.277

Neither Warren nor Frankfurter was telling the full story of the process 
that led to Brown I, even if either could.278 It is striking that, speaking 
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independently of each other, both emphasized pre-Warren “factors” as 
critical to the unanimous decisions in 1954. There is now no way of knowing 
to what circumstances they referred or if they were referring to the same or 
similar ones. There is evidence, however, from both public and private 
records, that suggests that at least some of the considerations related directly 
to the views of Chief Justice Vinson and went back, in effect, to October Term 
1947.

The Court’s conference on the Segregation Cases on December 13, 1952, 
revealed the obstacles to unanimity. Kluger has reported the conference in 
elaborate detail,279 based on the two sets of notes available to him—those of 
Justices Jackson and Burton. Since Kluger wrote, Justice Clark’s notes for 
that conference have become available.280 Clark’s notes, which are much 
briefer than those of Burton, add little to Kluger’s account: they confirm that 
the Court was “severely divided”281 over the results and analyses of the issues 
in the five cases. The Clark notes, however, do disclose two important facts. 
First, apparently responding to the severity of the division among the Justices, 
Jackson suggested that no vote be taken on the merits.282 The Justices 
accepted the suggestion at least formally,283 although several took their own 
speculative head counts.284 And second, much more importantly, Clark 
records Vinson as being deeply troubled by the impact of a decision favorable 
to the plaintiffs—“complete abolition of public schools in some areas.”285 In 
other words, as the full statement of Vinson’s views in Clark’s notes shows 
(reprinted in Appendix B), Vinson was worried that the costs of the remedy 
might outweigh the benefit of declaring the right, even if he could see his way 
to doing so.

agreed to do in order to avoid dissents or other opinions. The problem of scanty evidence, which confronts 
any study of the internal operations of the Supreme Court, is exacerbated in the Segregation Cases by the 
Justices’ extreme sensitivity to secrecy and disinclination to reduce their concerns to writing because of fear 
of leaks. See note 321 infra.

279. See R. Kluger, Simple Justice 589-613 (1975).
280. The notes and Clark’s other Court papers are on deposit at the Tarleton Law Library, University of 

Texas at Austin. The notes are printed in full as Appendix B, infra. They are included both to supplement 
the historical record and to demonstrate what a problematic evidentiary source conference notes can be.

281. R. Ki.uger, Simple Justice 614 (1975).
282. Clark, J., Conference Notes [Dec. 13, 1952], TCC(UT) [hereinafter Clark Notes (Dec. 13, 1952)].
283. Burton's Diary for December 13, 1952, notes, “We discussed the segregation cases thus disclosing 

the trend but no even tentative vote was taken." Burton, J., Diary (Dec. 13, 1952), Box 2, HHB(LC).
284. Justice Douglas saw only himself, Black, Burton, and Minton in favor of overruling Plessy. See 

W.O. Douglas, Go East, Young Man: The Early Years 451 (1974). After Brown was decided, 
Frankfurter wrote Reed that in his view, had Brown reached decision in 1953 under Vinson, four dissenters 
would have resisted overruling Plessy—Vinson, Reed, Jackson, and Clark. See Letter from Frankfurter, J., 
to Reed, J. (May 20, 1954), File 14, Box 72, FF(HLS).

Commentators have drawn still different conclusions. Kluger reports that Frankfurter thought the 
Court stood 5-4 to reverse Plessy, that Burton thought it was 6-3 for the same result, and that Jackson 
foresaw two to four dissenters if Plessy were reversed. See R. Kluger, Simple Justice 614 (1975). Berry 
believes that if the votes had been counted, Burton, Minton, Clark, Douglas, and Black would have favored 
overruling Plessy, and Reed, Frankfurter, Vinson, and Jackson would have opposed it. See M. Berry, 
supra note 13, at 125. Ulmer infers from Burton's Diary that the vote in December 1953 stood 7-2 for 
barring public school segregation. See Ulmer, supra note 13, at 696-97.

285. Clark Notes (Dec. 13, 1952), supra note 282; see R. Kluger, Simple Justice 590 (1975) 
(Jackson’s notes record Vinson’s position as “Face complete abolition of public school system in 
South—Serious.”).

Vinson’s hesitation was not simply a function of his anxiety over the 
practical problems of implementing the Court’s decision. He prefaced his 
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worries, according to Clark, by noting, “In Sipuel and McLaurin we said right 
was personal. More serious when you have large numbers.”286 The point was 
critical to Vinson. In Shelley v. Kraemer, Sweatt, and McLaurin, all bearing 
Vinson’s signature for a unanimous Court, and in Sipuel, authored by Vinson 
as a per curiam decision, the Court had emphasized that the rights of the 
black plaintiffs were “personal.”287 In Sweatt, for example, Vinson declared: 
“It is fundamental that these cases concern rights which are personal and 
present.”288 With five years of unequivocal precedent in his name, Vinson 
could not declare a right “personal” but not susceptible to immediate relief. 
Moreover, because the cases were class actions, the right would have been 
“personal” to millions of black school children in seventeen states.

During the October 1952 Term the school segregation cases were not the 
only cases in which the shape of the remedy troubled the Court. Slightly more 
than a month after the conference on Brown, the Court heard oral argument 
in Terry v. Adams,289 the “Jaybird Primary” case from Texas. The Jaybirds 
were members of a private association open to all qualified white voters in 
Fort Bend County, Texas. Each election year, a few weeks before the state 
primary, the Jaybirds selected candidates to run in the county Democratic 
primary. For sixty years the Jaybirds’ candidates had invariably been 
nominated in the county primary and elected to office in the general 
election.290 Black voters, unable to join the Jaybirds, challenged the scheme in 
federal court as a violation of the fifteenth amendment.291 They won in the 
Supreme Court. The Justices split widely, however, in their reasons for 
reaching the result. Black announced the Court’s judgment in an opinion that 
only Douglas and Burton joined. Frankfurter concurred in the result with his 
own opinion. Clark filed a concurring opinion that Vinson, Reed, and 
Jackson joined.292 The Court was divided not only on reasoning, as the

286. Clark Notes (Dec. 13, 1952), supra note 282.
287. In Shelley and Sipuel, Vinson’s opinion referred to the rights as “personal.” Shelley v. Kraemer, 

334 U.S. 1, 22 (1948); Sipuel v. Oklahoma State Regents, 332 U.S. 631, 633 (1948) (per curiam) (relying on 
Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 351 (1938) (petitioner’s right “personal”)). In Sweatt and 
McLaurin, his opinion used the term “personal and present.” Sweatt v. Painter, 339 U.S. 629, 635 (1950); 
McLaurin v. Oklahoma State Regents, 339 U.S. 637, 642 (1950).

288. 339 U.S. 629, 635 (1950) (quoting Sipuel and Gaines). Vinson’s opinion continued:

This Court has stated unanimously that “The State must provide [legal education] for 
[petitioner] in conformity with the equal protection clause of the Fourteenth Amendment and 
provide it as soon as it does for applicants of any other group." Sipuel v. Board of Regents, 332 
U.S. 631, 633 (1948). That case “did not present the issue whether a state might not satisfy the 
equal protection clause of the Fourteenth Amendment by establishing a separate law school 
for Negroes.” Fisher v. Hurst, 333 U.S. 147, 150 (1948). In Missouri ex rel. Gaines v. Canada, 
305 U.S. 337, 351 (1938), the Court speaking through Chief Justice Hughes, declared that 
“petitioner’s right was a personal one. It was as an individual that he was entitled to the equal 
protection of the laws, and the State was bound to furnish him within its borders facilities for 
legal education substantially equal to those which the State there afforded for persons of the 
white race, whether or not other negroes sought the same opportunity.”

Id.
289. 345 U.S. 461 (1953), reversing 193 F.2d 600 (5th Cir. 1952).
290. Id. at 463.
291. Terry v. Adams, 90 F. Supp. 595, 601 (S.D. Tex. 1950), reversed, 193 F.2d 600 (5th Cir. 1952), 

reversed. 345 U.S. 461 (1953).
292. 345 U.S. at 462 (Black, J., with Douglas & Burton, JJ.); id. at 470 (Frankfurter, J., concurring); id. 

at 477 (Clark, J., with Vinson, Reed, & Jackson, JJ., concurring). 
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opinions demonstrate, but also, as Clark’s File and Burton’s Diary reveal, on 
remedy. For over three months the rival camps negotiated in an attempt to 
achieve a clear-cut majority opinion and pointed mandate.293 The efforts 
failed. On May 4 the Court issued its judgments with an equivocal decree to 
the district court “to enter such orders and decrees as are necessary and 
proper.”294

293. See generally File 52 (Oct. Term 1952) [Terry v. Adams], TCC(UT).
294. 345 U.S. at 470.
295. Burton’s Diary for 1953 notes that he discussed the various circulating opinions and proposed 

mandates with one or more Justices on March 19, March 20, April 23, April 25, April 27, and April 28. 
Burton, J., Diary (Mar. 19 & 20, Apr. 23-25 & 27-28, 1953) Box 2, HHB(LC) [hereinafter 1953 Burton 
Diary],

296. Minton was away from the Court for a few days during late winter with the flu, Black was partially 
incapacitated by the shingles during the spring, and Jackson was out with thyroid surgery in May 1953. 
Burton Diary passim, supra note 295.

297. R. Kluger, Simple Justice 614-15 (1975).
298. The questions are quoted at note 255 supra. Only Black recorded his hesitation about the final set of 

questions. After the June 4 circulation he wrote to Frankfurter, “Since the Court has agreed to all these 
questions in substance I go along although I preferred questions limited to 4 + 5 [on remedy].” Note from 
Black, J., to Frankfurter, J. (June 5, 1953), File 9, Box 72, FF(HLS).

299. See 49A Kurland & Casper, supra note 261, at 466-67 (Jackson, J., asking Thurgood Marshall why 
Court, not Congress, should decide segregation issue).

300. See R. Kluger, Simple Justice 676 (1975) (reporting discussion of mootness and standing).
301. See 49A Kurland & Casper, supra note 261, at 495, 512-15, 537-44 (questioning counsel for state of 

Virginia, NAACP, and United States).

The disagreements and negotiations over Terry v. Adams absorbed a 
disproportionate amount of the Court’s time during the spring of 19 5 3.295 It is 
not surprising that the Justices, deadlocked over a case in which all but one 
agreed in the ultimate result, felt unable to come to grips with five cases 
involving far more explosive issues and much more severe division. In 
addition, brief illnesses that kept several Justices away from the Court for 
short periods of time during the spring296 made it even more difficult to find 
the much-needed time to address the issues still unresolved from the 
December conference.

During May 1953, the Court agreed to set the Segregation Cases for 
reargument in the fall. On May 27 Frankfurter circulated a draft of five 
questions to be submitted to the parties on reargument.297 The Court agreed 
to the questions in substance; Frankfurter recirculated the questions, with 
minor changes, on June 4. Four days later the order restoring the cases to the 
docket and announcing the five questions to be briefed and argued was 
released.298

Vinson’s death one month before the beginning of Term forced postpone
ment of the cases, because Warren needed time to familiarize himself with the 
extensive records and briefs. When the cases were finally reargued in 
December of 1953, the most pointed questions from the bench focused on 
remedy. To be sure, there were questions on the propriety of the Court’s 
deciding the issue299 and on various technical problems in the cases,300 but 
Jackson, Frankfurter, and Reed—the Justices who dominated the question
ing—focused sharply on the nature of the decree and the type of standards it 
should impose.301 Solicitor General J. Lee Rankin, making the first appear
ance of the United States at oral argument in the cases, suggested “a year for 
the presentation and consideration of a plan, not because that is an exact 
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standard, but with the idea that it might involve the principle [from antitrust 
cases] of handling the matter with deliberate speed.”302 Jackson in particular 
was dissatisfied with such an empty standard. With successive questions 
eliciting no clear guidelines from the Solicitor General, Jackson stated 
impatiently, “I forsee a generation of litigation if we send [the cases] back 
with no standards, and each case has to come here to determine it standard by 
standard.”303 Frankfurter, echoing Jackson’s frustration, unhappily foresaw 
“looking forward to having endless lawsuits of every individual child in the 
seventeen states [with compulsory segregation laws] for the indefinite fu
ture.”304

302. Id. at 538.
303. Id. at 541.
304. Id. at 544.
305. E. Warren, The Memoirs of Earl Warren 285 (1977).
306. See M. Berry, supra note 13, at 156 (clear majority for Warren’s position at conference); R. 

Kluger, Simple Justice 678-83 (1975) (five Justices against segregation, other four expressed various 
concerns); Ulmer, supra note 13, at 696 (majority with Warren).

307. See R. Ki.uger, Simple Justice 680 (1975) (Reed’s position unchanged despite Warren’s 
remarks).

308. Burton’s notes are relied on here because Frankfurter’s notes, as Kluger accurately observes, are 
"exceedingly scratchy and cryptic." Id. at 678. No notes by Clark of the conference have yet been found.

309. Burton, J., Conference Notes (Dec. 12, 1953), Box 337, HHB(LC).
310. Id.
311. Id.

On December 12, 1953, three days after the conclusion of oral arguments, 
the Court met in conference to discuss the cases. Warren urged, as Jackson 
had a year before, that no formal vote be taken, for he realized “that when a 
person once announces he has reached a conclusion it is more difficult for him 
to change his thinking.”305 Although the conference was thus framed as 
purely exploratory, a clear trend emerged.306 In a low-key, almost matter-of- 
fact tone, Warren indicated that he felt the segregation laws were unconstitu
tional. Black was absent from the conference, but had left word that he also 
favored striking down the laws. The other Justices who had clearly indicated 
a year before that they would hold segregation unconstitutional—Douglas, 
Burton, and Minton—adhered to their views. Stanley Reed, who one year 
before had been the Justice least sympathetic to invalidating segregation in 
public schools, stood by his position.307 Frankfurter, Clark, and Jackson then 
revealed their views. Although Frankfurter’s position is difficult to determine 
with precision from Burton’s notes,308 it appears that Frankfurter quickly 
realized—vote or no vote—that a majority of the Court was prepared to hold 
segregation unconstitutional. Thus, Frankfurter’s remarks at conference 
focused on the tone and manner with which such a decision, if made, should 
be presented.309 The Justice whose position had changed the most in the last 
year was Clark. He spoke at length. He said that he would be willing to go 
along with the growing consensus, provided that the terms of relief were 
flexible.310 Robert Jackson bridled at the suggestion made by Douglas and 
later implied by Clark that the Court hold segregation unconstitutional but 
defer the question of relief. Jackson made two points: he found no legal basis 
for the ‘“congenial political conclusion’” toward which the Court seemed to 
be moving, and he was flatly unwilling to “throw in the hopper” the ruling on 
the merits without reaching the question of remedy.311
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It is just as difficult now as it must have been for the Justices in the 
conference room to assess how Jackson’s statements would translate into 
action. It is too much to say, as Kluger concludes, that Jackson “was telling 
the [Cjonference that he would file a separate concurring opinion if whoever 
wrote the opinion of the Court feigned that the Justices were doing anything 
other than declaring new law for a new day.”312 Jackson, after all, had spoken 
strongly at the conference on Sweatt and McLaurin against “amending the 
Constitution”313 to reach a politically desirable result, but in the end had 
joined Vinson’s technically narrow opinions. Jackson was obviously troubled 
that no matter how narrowly Brown was expressed, it would still have 
enormous impact. His record suggested, however, that he could be flexible, 
depending on the tone and shape of the opinion presented to him.

312. R. Kluger, Simple Justice 681 (1975).
313. See note 199 supra and accompanying text (discussing Jackson comment).
314. See R. Kluger, Simple Justice 590, 595-96, 608-09 (1975) (Vinson found it hard to get away 

from framers’ view that fourteenth amendment did not prohibit segregation; Reed saw neither equal 
protection nor due process clause as plausible basis for holding segregation unconstitutional; Jackson found 
nothing in legislative or judicial history suggesting segregation ever thought to be unconstitutional).

315. See Questions 1 & 2 for reargument, supra note 255.
316. See Letter from Frankfurter, J., to Alexander Bickel (May 26, 1955), File 356, Box 24, FF(LC) 

(referring to memo requested by Frankfurter). Frankfurter later suggested that Bickel rework the memo 
for scholarly publication. Id. The memo was published as Bickel, The Original Understanding and the 
Segregation Decision, 69 Harv. L. Rev. 1 (1955).

317. Frankfurter, J., Memorandum to Conference (Dec. 3, 1953), Box 263, HHB(LC), quoted in M. 
Berry, supra note 13, at 154.

318. E. Warren, The Memoirs of Earl Warren 285 (1977).
319. 1953 Burton Diary (Dec. 17, 1953), supra note 295.
320. Cf. Ulmer, supra note 13, at 697-98 (entry suggests no unanimity at December 12 conference and 

poor judgment on Warren’s part).

The most important feature of the December 12, 1953 conference, of 
course, was the growing, if tentative and somewhat precarious, consensus that 
segregation in public schools was unconstitutional. But the conference was 
also striking for what was not discussed. In the 1952 conference, the nature 
and effect of the legislative history of the fourteenth amendment had 
substantially troubled three Justices—Vinson, Reed, and Jackson.314 In the 
1953 conference, that issue, despite the Court’s stated interest in it,315 
appeared to be dead. It was a victim, in large measure, of Felix Frankfurter. 
During the 1952 Term, Frankfurter had assigned one of his clerks, Alexander 
Bickel, to read the entire legislative history of the fourteenth amendment and 
to prepare a memorandum on his findings.316 On December 3, 1953, four days 
before rearguments were to begin, Frankfurter circulated to the Conference 
copies of Bickel’s sixty-three page printed memo with a cover memo declaring 
that the research was “inconclusive in the sense that the Congress as an 
enacting body neither manifested that the amendment outlawed segregation 
to that end, nor that it manifested the opposite.”317

Warren, hoping to achieve agreement on the merits if possible,318 acted 
quickly to broaden the emerging majority of the December 12 conference. On 
December 17, Burton noted in his Diary, “After lunch the Chief Justice told 
me of his plan to try [to] direct discussion of segregation cases toward the 
decree—as presenting . . . the best chance of unanimity in that phase.”319 
The Diary entry is somewhat cryptic and admits of differing interpreta
tions.320 Warren may have realized that his goal of unanimity could not be 
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achieved, at least at that time, by a proposal to hold segregation in public 
schools unconstitutional but to defer the question of remedy. Jackson, and 
perhaps Clark, had as much as said that they would not sign on without more 
attention to the decree.

There is almost no hard evidence of the Court’s deliberations between the 
December conference and early May. Secrecy and fear of leaks became 
obsessions.321 Moreover, Warren pursued a strategy of informal discussion; 
thus, the cases were considered over lunch322 and, from time to time, 
informally discussed at the Court’s regularly scheduled conferences.323 One 
document, typed “under conditions of strictest security,”324 was circulated to 
the Conference: on January 15, 1954, Frankfurter distributed a 1200-word 
memorandum outlining his own considerations “in regard to the fashioning of 
a decree.”325 Frankfurter noted the unique nature of the decree required by 
the cases and the time that would be required to work out the administrative 
problems attendant to creating “‘integrated’ schools” in the affected states.326 
He wrote, “When the wrong is a deeply rooted state policy the court does its 
duty if it decrees measures that reverse the direction of the unconstitutional 
policy so as to uproot it ‘with all deliberate speed.’ Virginia v. West Virginia, 
222 U.S. 17, 2O.”327 Frankfurter added that appointment of a special master 
might be the most effective way to provide the type of complicated factfinding 
and locally tailored relief that the cases needed.328

321. See R. Kluger, Simple Justice 681, 685 (1975) (Frankfurter stressing need for confidentiality); 
E. Warren, The Memoirs of Earl Warren 285-86 (1977) (discussing security precautions); Ulmer, 
supra note 13, at 699-700 (noting secrecy attending decision).

322. Ulmer, supra note 13, at 698 n.17, 699.
323. E. Warren, The Memoirs of Earl Warren 285 (1977).
324. Frankfurter, J., Memorandum to Conference (Jan. 15, 1954), Box 263, HHB(LC).
325. Id.
326. See id.
327. Id., quoted in R. Kluger, Simple Justice 686 (1975).
328. Frankfurter, J., Memorandum to Conference (Jan. 15, 1954), supra note 324.
329. R. Kluger, Simple Justice 694 (1975).
330. E. Warren, The Memoirs of Earl Warren 285 (1977).
331. See R. Kluger, Simple Justice 683-85 (Frankfurter), 688-91 (Jackson), 692-93 (Reed) (1975). 

Frankfurter later revealed to Judge Learned Hand that “Bob Jackson tried his hand at a justification for 
leaving the matter to § 5 of Art. XIV, ‘The Congress shall have powers to enforce, etc.’ and he finally gave 
up.” Letter from Frankfurter, J., to Hon. Learned Hand (Feb. 13, 1958), File 1255, Box 65. FF(LC).

Although the memo was delivered to each Justice, it might as well have 
been addressed to only Clark and Jackson. Frankfurter provided a framework 
for the flexibility that Clark desired. Perhaps more importantly, Frankfurter 
tried to demonstrate, particularly for Jackson’s benefit, that the issues and the 
problems of factfinding on remand would be so enormously difficult and 
complex that the Court could not at present formulate effective and 
comprehensive decrees.

Sometime in February or March the Court finally took a formal vote on the 
cases.329 Warren wrote in his Memoirs that the Justices agreed unanimously 
that Plessy v. Ferguson “had no place” in public education.330 331 Warren then 
assigned to himself the writing of the opinions for the Court. At approximate
ly the time of the formal vote, three other members of the Court—Frankfurt
er, Jackson, and Reed—each reduced some thoughts to writing, either as 
potential draft opinions or as working memoranda, to focus individual 
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concerns.331 There is no documentary evidence that any of the three ever had 
his memo adapted to final opinion form, much less printed.332

332. Cf. J.H. Pollack, The Judge Who Changed America 174-75 (1979) (Frankfurter and 
Jackson each had galley proof of own opinion).

333. See Letter from Warren, C.J., to Members of the Court (May 7, 1954), Box 263, HHB(LC) 
(accompanying draft opinions) (Jackson had suffered a heart attack March 30).

334. Id.
335. Id.
336. Id., quoted in R. Kluger, Simple Justice 695 (1975).
337. 1954 Burton Diary (May 8, 1954), supra note 277.
338. See Burton, J., Memorandum (May 7, 1954), Box 263, HHB(LC) (handwritten annotations).
339. R. Kluger, Simple Justice 696-98(1975).
340. See Warren, C.J., Draft Opinion, Brown v. Board of Education (May 15, 1954), Box 263, 

HHB(LC); Warren, C.J., Draft Opinion, Bolling v. Sharpe (May 15, 1954), Box 263, HHB(LC).
341. R. Kluger, Simple Justice 697 (1975). According to Kluger, Warren accepted Jackson’s 

suggestion that a sentence be added to the Brown draft to emphasize the progress made by blacks since the 
framing of the fourteenth amendment. Id. The purpose of the sentence was to help demonstrate the 
difference between the status of public education “at that time," Brown v. Board of Educ., 347 U.S. at 489, 
and at present. Jackson’s sentence read, “Today, in contrast, many Negroes have achieved outstanding 
success in the arts and sciences as well as in the business and professional world.” Id. at 490. There were no 
similar sentences in Warren’s first draft. See Warren, C.J., Memorandum on the State Cases at 4 (no date), 
Box 263, HHB(LC).

342. 1954 Burton Diary (May 15, 1954), supra note 277.

On May 7, with Jackson in the hospital, Warren personally circulated to 
each Justice his typewritten drafts in Brown and Bolling.333 Warren’s cover 
letter modestly referred to the drafts as “basfes] for discussion of the 
segregation cases.”334 He noted that he had prepared two separate memos 
because Bolling presented issues different from those of the other four cases. 
He added, “Because of the divergent conditions calling for relief and because 
this subject was subordinated to a discussion of the substantive question in 
both the briefs and oral argument, the cases should be restored to the calendar 
for further argument [on the question of remedy].”335 He closed by saying, 
“The memos were prepared on the theory that the opinions should be short, 
readable by the lay public, non-rhetorical, unemotional and, above all, non- 
accusatory.”336

Warren’s characterization of the “subordination” of the remedy question 
troubled no one on the Court. Although the issue had been discussed at length 
at oral argument, the Court had not received the detailed guidance it 
apparently had sought. Moreover, Frankfurter’s memo in January had 
pointed to other avenues of inquiry. Burton’s Diary for May 8 recorded that 
he had given Warren “my enthusiastic approval—with a few minor sug
gestions. He has done, I believe, a magnificent job that may win a unanimous 
court.”337 Burton’s suggestions in Brown were indeed minor. He proposed, for 
example, that Warren add to the first footnote the precise case names of the 
four segregation cases in the main opinion.338 Other Justices offered other 
minor suggestions.339

Warren incorporated the suggested changes and recirculated his drafts, 
this time in printed form, on May 15.340 The Court met in conference that day 
to discuss the opinions, with only Jackson absent; Warren had, however, 
shown Jackson the opinions on May 10 during a visit to the hospital.341 At the 
conference the Justices agreed to hand down the opinions on Monday, May 
17 to avoid rumors or possible leaks about the decisions.342
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Kluger has demonstrated convincingly that Stanley Reed was the last 
holdout to Warren’s opinions.343 Three days after the decisions were an
nounced, Frankfurter wrote Reed to congratulate him on his “share in what I 
believe to be a great good for our nation.”344 The following day Reed sent 
Frankfurter a short, handwritten note explaining his silent concurrence in 
both the results and the opinions. Reed wrote in part:

345. Letter from Reed, J., to Frankfurter, J. (May 21, 1954), File 14, Box 72, FF(HLS). Reed added, 
"While ‘due process’ seemed a better ground to me, there really isn’t much difference. Equal protection 
comes close in this situation.” Id.

346. Brown v. Board of Educ., 347 U.S. at 489.
347. Id. at 491-92.
348. Id. at 494.
349. See id. at 494 n.U (citing sociological sources for proposition that segregation has detrimental 

effect on educational and mental development of Negro children). For Kluger’s account of the genesis of 
footnote 11, see R. Kluger, Simple Justice 705-07 (1975). The debate over the footnote includes, for 
example, K.B. Clark, Pathos of Power 92-119 (1974); Cahn, Jurisprudence, 30 N.Y.U. L. Rev. 150, 
160-61 (1959); van den Haag, Social Science Testimony in the Desegregation Cases—A Reply to Professor 
Kenneth Clark, 6 Vill. L. Rev. 69 (1960). See generally P. Rosen, The Supreme Court and Social 
Science (1972); The Courts, Social Science, and School Desegregation (B. Levin & W. Hawley, 
eds. 1977).

350. 347 U.S. at 495. By thus concluding that Plessy was presently inapplicable to public education, 

While there were many considerations that pointed to a dissent 
they did not add up to a balance against the Court’s opinion. From 
Canada through Smith and Allwright, Sweatt, Morgan, Steele to 
Jay Bird the factors looking toward fair treatment for Negroes are 
more important than the weight of history.345

Although Warren has been generally credited with achieving unanimity by 
exercising his considerable personal skills of persuasion, he demonstrated in 
Brown that he was also capable of skillfully utilizing the Court’s precedents to 
fashion opinions that would be attractive—or, perhaps more accurately, 
acceptable—to his colleagues. After stating that the history of the fourteenth 
amendment on the point was “inconclusive”346—mirroring the conclusion of 
the Bickel/Frankfurter memorandum—Warren’s opinion stated in a narrow 
but technically correct reading of the cases that the validity of Plessy had not 
been reexamined since its inception.347 Warren then concluded that the 
intangible injuries of separation condemned in Sweatt and McLaurin 
“applied] with added force to children in grade and high school.”348 That 
statement, plus one footnote that later created a storm of controversy,349 
constituted all the support for the conclusion that Plessy “ha[d] no place” in 
public education.350 Warren made his opinion acceptable to Reed, and

343. See R. Kluger, Simple Justice 698 (1975). Other accounts have mistakenly identified 
Frankfurter as the last holdout. W. Harbaugh, Lawyer’s Lawyer: The Life of John W. Davis 517 
(1973); Ulmer, supra note 13, at 699. But see Harbaugh, Book Review, 62 VA. L. Rev. 1311, 1316 (1976) 
(accepting Kluger’s view).

344. Letter from Frankfurter, J., to Reed, J. (May 20, 1954), supra note 284. Frankfurter’s letter read in 
part:

History does not record dangers averted. I have no doubt that if the Segregation cases had 
reached decision last term there would have been four dissenters—Vinson, Reed, Jackson, 
and Clark—and certainly several opinions for the majority view. That would have been 
catastrophic. And if we had not had unanimity now inevitably there would have been more 
than one opinion for the majority. That would have been disastrous. 
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perhaps also to Clark,351 by appearing to do no more than rest the decision on 
prior precedents and at least superficially analogous language from those 
precedents. The elements producing unanimity in Brown included not only 
the refinement of the issues over time, but also the appeal to a slowly growing 
body of case law that, by its very existence, rebutted the claim by the 
States—and the notion of Reed, and perhaps others—that history was on the 
side of segregation.

Warren avoided overruling Plessy expressly. See id. at 494-95 (because detrimental effect of segregation 
amply supported by modern authority, language to contrary in Plessy rejected). The tactic was most likely 
an effort by Warren to make the opinion as noninflammatory as possible.

351. See Clark, Book Review, 36 U. Chi. L. Rev. 239, 240-43 (1968) (reviewing A. Cox, The Warren 
Court (I960)) (Plessy long in disrepute because ignored or set aside in earlier school cases).

352. See Beiser, supra note 6, at 1950-51.
353. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (opinion by Black with separate 

concurrences by Douglas, Jackson, Burton, and Clark, and dissent by Vinson with Reed and Minton).
354. See R. Kluger, Simple Justice 696-98 (1975) (Frankfurter made “textual suggestions” to 

Warren; Burton noted slight changes); Ulmer, supra note 13, at 698-99 (Burton noted “minor” suggestions 
and “slight” changes).

355. See Warren, C.J., Memorandum on the District of Columbia Case (no date), Box 263, HHB(LC) 
[hereinafter Memo on D C. Case].

356. 1954 Burton Diary (May 12, 1954), supra note 277.

It has recently been suggested that the achievement of unanimity in the 
Segregation Cases was neither necessary nor ultimately beneficial to the 
implementation of the decisions.352 353 Whatever the merits of this idea, it ignores 
in retrospect the Court’s perception of the stakes at the time. The Court—par
ticularly Warren, Black, and Frankfurter—feared that the alternative to 
unanimity was not a simple 6-3 or 7-2 vote, but a sharply fractionated Court. 
It is arguable, of course, that Brown might have been enhanced if, for 
example, one or two dissenters had stated that Plessy could not be overruled 
so late in the day or that some notion of federalism precluded the majority’s 
ruling. The forceful rejection of such arguments by a strong majority opinion 
would have added meaning and ameliorated ambiguities in Brown that were 
resolved only later at substantial costs. As the Steel Seizure Casem had 
recently demonstrated, however, bright-line divisions—especially in a “great 
case”—are inherently unmanageable and multiple opinions in such circum
stances are less than satisfactory.

B. BOLLING V. SHARPE (1954)

The “inner histories” of Brown and Bolling have assumed that the only 
changes in the two opinions between May 7, when Warren personally 
circulated the typescript copies, and May 17, when the decisions were 
announced, were trivial—perhaps stylistic at most.354 Although this charac
terization is accurate with respect to Brown, it is not with respect to Bolling. 
The reasoning in the District of Columbia case changed dramatically between 
the first (reprinted in Appendix C)355 and second drafts. The reason the 
changes have gone unnoticed is probably that Burton’s Diary entry for May 
12 has been taken too much at face value. On that day Burton wrote: “The 
Chief Justice also read to me his latest revision (slight) of the drafts in the 
Segregation cases. It looks like a unanimous opinion. A major accomplish
ment for his leadership.”356
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Both the first and the final versions of the opinion in Bolling are brief, 
approximately 750 words long. Because the constitutional challenge to 
segregation in the District of Columbia rested not on the equal protection 
clause of the fourteenth amendment, which applies only to states, but on the 
due process clause of the fifth amendment, Bolling was a separate opinion. 
Warren’s first draft, like his final, began by noting that “the concepts of equal 
protection and due process, both stemming from our American ideal of 
fairness, are not mutually exclusive.”357 The draft went on to state that racial 
classifications required close scrutiny and pointed out that Buchanan v. 
JJWey358 had condemned, as a violation of the fourteenth amendment, a 
statute “which limited the right of a property owner to convey his property to 
a person of another race.”359 Then came the heart of the proposed opinion:

357. Memo on D.C. Case at 1 (no date), supra note 355.
358. 245 U.S. 60 (1917).
359. Memo on D.C. Case at 2 (no date), supra note 355. Buchanan had invalidated a zoning ordinance 

that required neighborhood racial segregation, 245 U.S. at 82, but prior to 1954 the Court had not fully 
explored the implications of its reasoning. The Court viewed Buchanan as upholding equal enjoyment of 
property rights rather than as stating a general principle that racial classifications violate due process. 
Barrows v. Jackson, 346 U.S. 249, 258 (1953); Shelley v. Kraemer, 334 U.S. 1, 10, 11 (1948); Terrace v. 
Thompson, 263 U.S. 197, 215, 218 (1923). The Court mentioned Buchanan in passing but did not centrally 
rely on it in the early “white primary” cases. Nixon v. Condon, 286 U.S. 73, 89 (1932); Nixon v. Herndon, 
273 U.S. 536, 541 (1927). Buchanan has since been cited as a standing case. E.g., Barrows v. Jackson, 346 
U.S. 249, 266 n.7 (1953) (Vinson, C.J., dissenting); Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123, 141 (1951); Leach v. Carlile, 258 U.S. 138, 141 (1922) (Holmes, J., dissenting).

360. Memo on D.C. Case at 2-3 (no date), supra note 355.
361. 262 U.S. 390, 399 (1923) (invalidating on fourteenth amendment grounds state statute prohibiting 

teaching of foreign languages to public or private school students in or below eighth grade).
362. 262 U.S. 404, 409 (1923) (striking down three state laws that prohibit teaching of foreign languages 

to students under eighth grade).
363. 268 U.S. 510, 534 (1925) (invalidating on fourteenth amendment grounds state statute requiring 

parents to send children to public rather than parochial schools).
364. 273 U.S. 284, 298-99 (1927) (invalidating on fifth amendment grounds territorial law restricting 

operation of foreign language schools).
365. Memo on D.C. Case at 3 (no date), supra note 355.

This Court has applied similar reasoning to analogous situations 
in the field of education, the very subject now before us. Thus 
children and parents are deprived of the liberty protected by the 
Due Process Clause when the children are prohibited from pursu
ing certain courses, or from attending private schools and foreign- 
language schools. Such prohibitions were found to be unreasona
ble, and unrelated to any legitimate governmental objective. Just as 
a government may not impose arbitrary restrictions on the parent’s 
right to educate his child, the government must not impose 
arbitrary restraints on access to the education which the govern
ment itself provides.360

A footnote to the first sentence of the paragraph cited four cases upholding 
educational liberties from the era of the “Four Horsemen”: Meyer v. 
Nebraska,361 Bartels v. Iowa,362 Pierce v. Society of Sisters,363 and Farrington v. 
Tokushige.364 The draft went on, “We have no hesitation in concluding that 
segregation of children in the public schools is a far greater restriction on their 
liberty than were the restrictions in the school cases discussed above.”365 After 
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stating that “[d]ue process is not a static concept,” the draft concluded, “We 
have declared that the Constitution prohibits the States from maintaining 
racially segregated public schools. It would be unthinkable that the Federal 
Government should have a lesser duty to protect what, in our present 
circumstances, is a fundamental liberty.”366

When the second and final draft of Bolling v. Sharpe was circulated on May 
15,367 much of the language quoted above from the first draft was omitted. 
The final sentence was rewritten in its now well known form: “In view of our 
decision that the Constitution prohibits the states from maintaining racially 
segregated public schools, it would be unthinkable that the same Constitution 
would impose a lesser duty on the Federal Government.”368 Warren made 
other changes in the draft to eliminate references to the “fundamental liberty” 
analysis, but the alterations required little more than rewording here and 
there in the text. With a flick of the wrist he changed Bolling v. Sharpe from 
an education case into a race case, and the equal protection component of the 
fifth amendment was born.369

The sea change between drafts raises two questions: Why did Warren use 
the “fundamental liberty” analysis in the first draft? And why did he drop 
that analysis so quickly and so completely in the second draft? The first 
question is much easier to answer than the second.

From the outset, the plaintiffs’ theory in Bolling v. Sharpe was that the 
separation of students on a racial basis in the District of Columbia public 
schools was unconstitutional.370 Unlike the plaintiffs in the four companion 
cases, the Bolling plaintiffs did not complain of unequal facilities; they 
complained only of racial classification. The constitutional basis of their claim 
was a doctrinal amalgamation of the wartime Japanese cases,371 which they 
claimed made racial classifications “suspect,”372 and the “fundamental liber
ty” cases,373 which they said proclaimed “fundamental rights protected by the 
Fifth Amendment against unreasonable or arbitrary restrictions.”374 In their

366. Id. at 3-4. For the present law, see San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 
33-35 (1973) (school funding based on local property tax does not disadvantage suspect class or 
impermissibly interfere with fundamental right).

367. See Warren, C.J., Draft Opinion, Bolling v. Sharpe (May 15, 1954), supra note 340.
368. Bolling v. Sharpe, 347 U.S. at 500.
369. See generally Linde, Judges, Critics, and the Realist Tradition, 82 Yale L.J. 227, 233-34 (1972). 

By 1975 the Court could say:

[WJhile the Fifth Amendment contains no equal protection clause, it does forbid discrimina
tion that is “so unjustifiable as to be violative of due process.” Schneider v. Rusk, 377 U.S. 
163, 168 (1964); see also Bolling v. Sharpe, 347 U.S. 497, 499 (1954). This Court’s approach to 
Fifth Amendment equal protection claims has always been precisely the same as to equal 
protection claims under the Fourteenth Amendment. See, e.g., Schlesinger v. Ballard, 419 
U.S. 498 (1975); Jimenez v. Weinberger, 417 U.S. 628, 637 (1974); Frontiero v. Richardson, 
411 U.S. 677 (1973).

Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n.2 (1975).
370. See Brief for Petitioners at 13, No. 4 [Bolling v. Sharpe] (Oct. Term 1952) (USSCL).
371. See Korematsu v. United States, 323 U.S. 214, 223 (1944) (internment necessitated by wartime fear 

of espionage and sabotage); Hirabayashi v. United States, 320 U.S. 81, 100 (1943) (strict curfew a denial of 
equal protection if not for war).

372. Brief for Petitioners at 13 [Bolling], supra note 370.
373. Pierce v. Society of Sisters, 268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923).
374. Brief for Petitioners at 13 [Bolling], supra note 370.
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initial brief before the Court, the plaintiffs quoted directly from Meyer v. 
Nebraska315 to demonstrate the fundamental nature of the right to education:

375. 262 U.S. 390 (1923).
376. Brief for Petitioners at 13 [Bolling], supra note 370 (quoting 262 U.S. at 399-400).
377. 49 Kurland & Casper, supra note 261, at 401.
378. 273 U.S. 284 (1927).
379. 49 Kurland & Casper, supra note 261, at 401-02.
380. Id. at 407.
381. Id.
382. Id.
383. 304 U.S. 144, 152 n.4 (1938).
384. Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 537 (1949).
385. 273 U.S. at 298-99 (because no answer filed below. Court considers only whether trial court abused 

discretion in granting interlocutory decree).

While this Court has not attempted to define with exactness the 
liberty thus guaranteed ... it denotes not merely freedom from 
bodily restraint but also the right of the individual to contract, to 
engage in any of the common occupations of life, to acquire useful 
knowledge, to marry, establish a home and bring up children. . . . 
[T]his liberty may not be interfered with under the guise of 
protecting the public interest, by legislative action which is arbi
trary or without reasonable relation to some purpose within the 
competency of the State to effect. . . .375 376

The only technical problem with the citation of this expansive language from 
the pen of Mr. Justice McReynolds in Meyer, and his equally expansive 
language in Pierce, was that both Meyer and Pierce were interpretations of the 
fourteenth, not the fifth, amendment. Mr. Justice Black pressed this point on 
counsel for Bolling in the 1952 oral argument.377 Counsel replied that 
Farrington v. Tokushige,3™ another McReynolds opinion, “incorporated” the 
due process clause of the fourteenth amendment and “assumed [it to be] part 
of the fifth amendment.”379 Black and Frankfurter tried to pursue the point 
later in the argument to make sure that counsel was not equating the fifth and 
the fourteenth amendments. Counsel replied, “I was not attempting to equate 
them. We are relying on due process.”380 Mr. Justice Douglas asked, “Your 
closest case in point so far as decisions go is Farrington?”3*'  Responded 
counsel, “Yes, your honor; and in fact, the Farrington case embraced the 
Meyer, Bartels, and the Pierce case.”382

Farrington was the plaintiffs’ only case on the fifth amendment, and it was 
a weak reed. True, it had been cited with approval along with Meyer and 
Pierce in footnote four of United States v. Carolene Products Co. 383 But 
Farrington, like Meyer and Pierce, was a product of an era whose “due process 
philosophy,” the Court had said in 1949, “has been deliberately discarded.”384 
In addition, Farrington was technically not even a decision on the merits: 
McReynolds held only that the trial court had not abused its discretion in 
granting a temporary injunction against enforcement of the provisions, and he 
hinted that the case might change with a more complete record.385 The 
Justices did not explore the weaknesses in the plaintiffs’ constitutional 
arguments when Bolling v. Sharpe was reargued a year later. Instead, much of 



48 The Georgetown Law Journal [Vol. 68:1

reargument was devoted to determining the precise extent of the authority of 
defendants’ counsel to speak for the School Board.386

386. R. Kluger, Simple Justice 676 (1975).
387. Brief for Petitioners at 13-15 [Bo//ing], supra note 370; Petitioners’ Reply Brief at 4, No. 4 [Bolling 

v. Sharpe] (Oct. Term 1952) (USSCL) (citing Meyer); Petitioners’ Brief on Reargument at 51-54, 60-62, 
No. 4 [Bolling v. Sharpe] (Oct. Term 1953) (USSCL).

388. See Interview with Mr. Justice Douglas in Washington, D.C. (June 8, 1979) (notes on file at 
Georgetown Law Journal) (“I don’t know for sure. . . . I think that Black said something to Warren about 
those cites.”).

389. See id. (Warren looking for help and Black there to give it); cf. R. Kluger, Simple Justice 706 
(1975) (Black questioned use of Myrdal).

390. 335 U.S. 525 (1949).
391. Id. at 537.
392. Black, J., Memorandum to Conference (Mar. 23, 1945), No. 367 [Malinski & Rudish v. People of 

New York], File 4022, Box 218, FF(LC); see Rochin v. California, 342 U.S. 165, 176-77 (1952) (Black, J., 
concurring) (Court has no power to use due process clause to invalidate all “unreasonable” or 
“uncivilized" laws); Adamson v. California, 332 U.S. 46, 90 (1947) (Black, J., dissenting) (Court should 
not substitute its own standards of justice for due process clause).

393. Griswold v. Connecticut, 381 U.S. 479, 516 (1965) (Black, J., dissenting).
394. Id. at 517 n.10.

Warren had not been present, of course, at the 1952 oral arguments when 
the Justices had first discussed the “fundamental liberty” cases. But he did 
have access to all the briefs filed by counsel for the plaintiffs, and each brief 
pressed the Meyer-Pierce-Farrington line of reasoning.387 The source of the 
fundamental liberty analysis in the first draft of Bolling is thus apparent.

Warren’s reason for dropping the fundamental liberty analysis by the 
second draft of Bolling, however, remains uncertain. If only on the basis of 
circumstantial evidence, two Justices suggest themselves: Hugo Black and 
Felix Frankfurter. Mr. Justice Douglas now suspects, although he admits he 
has no way of knowing, that it was Black who urged that Warren abandon his 
reliance on the McReynolds opinions.388 Douglas assumes it was Black 
because Warren spent a great deal of time talking with Black about the 
opinions in all of the cases.389 Black also was the author of Lincoln Federal 
Labor Union v. Northwestern Iron & Metal Co.,390 which had taken pains to 
trace the development and ultimate “discarding” of the McReynolds-era 
“due process philosophy.”391 There is more substantive, if still circumstantial, 
evidence that Black would have reacted strongly against making the 
McReynolds opinions the focal point of Bolling. For more than a decade, 
Black had waged a determined campaign against what he called the “natural 
law concept” of the due process clause, “whereby the supreme constitutional 
law becomes this Court’s views of ‘civilization’ at a given moment.”392 And 
ten years after Bolling, Black wrote scathingly to “point out that the 
reasoning stated in Meyer and Pierce was the same natural law due process 
philosophy which many later opinions repudiated.”393 He added that Bolling

merely recognized what had been the understanding from the 
beginning of the country, an understanding shared by many of the 
draftsmen of the Fourteenth Amendment, that the whole Bill of 
Rights, including the Due Process Clause of the Fifth Amendment, 
was a guarantee that all persons would receive equal treatment 
under the law.394
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Mr. Justice Frankfurter was an outspoken critic of the McReynolds 
opinions—their implications, if not their results—even before Black.395 
Writing anonymously in The New Republic in 1925, Frankfurter welcomed 
the liberal results in the cases, but warned that the method used to provide 
content to the due process clause—“the disposition of the Justices”396—could 
just as easily produce another Lochner v. New York.™1 Frankfurter’s conclu
sion was that “the cost” of the Court’s action was “on the whole . . . greater 
than its gains.”398

Once on the Court, Frankfurter hardened his position.399 Writing to Mr. 
Justice Rutledge in 1944 concerning Rutledge’s draft opinion for the Court in 
Prince v. Massachusetts,400 Frankfurter said:

On the road to your conclusion in the Prince case you are guided 
by several landmarks to which thus far I do not yield acceptance. 
As for instance, Pierce v. Society of Sisters and Meyer v. Nebraska. 
Holmes’ dissent in the latter case, 264 U.S. at 412, still seems to me 
compelling, and I shall turn out to be a very bad prophet indeed if 
this Court will not come to rue the implications of Pierce v. Society 
of Sisters.

But, in any event, in view of the foregoing you will, I know, not 
misunderstand if I ask you to note merely my concurrence in the 
result in [Prince].401

Frankfurter reiterated, at points verbatim, his 1925 editorial position only 
three years before Bolling in Dennis v. United States.402 A quarter century and

395. See A. Bickel, The Supreme Court and the Idea of Progress 25-33 (1970) (Frankfurter 
disparaged broad reading of due process clause, attacked principally Meyer-Bartels-Pierce trilogy).

396. F. Frankfurter, Can the Supreme Court Guarantee Toleration?, in Law and Politics 196-97 
(E. Prichard & A. MacLeish eds. 1939) (reprinting in part Frankfurter, Can the Supreme Court Guarantee 
Toleration?, The New Republic, June 17, 1925).

397. 198 U.S. 45 (1905) (invalidating as deprivation of liberty without due process state statute 
restricting working hours of bakers).

398. F. Frankfurter, supra note 396.
399. In 1924 Frankfurter had written in the The New Republic, ‘The due process clause ought to go.” F. 

Frankfurter, The Red Terror of Judicial Reform, in Law and Politics 16 (E. Prichard & A. 
MacLeish eds. 1939) (reprinting in part Frankfurter, The Red Terror of Judicial Reform, The New 
Republic, Oct. 1, 1924). Over 30 years later, Frankfurter explained his views to Judge Hand:

I deemed it on the whole a misfortune that the Due Process Clause (more so than the Equal 
Protection Clause) had not been regarded like unto some other provisions of the Constitution 
as raising “political questions” and therefore unfitted for the adjudicatory process, or at least 
to be restricted for purposes of judicial enforcement to the historic procedural concepts of due 
process. Of course I could not act on that view when I came here, except in so far as the nature 
of my understanding of what was involved led me to a restrictive exercise of judicial review in 
due process cases.

Letter from Frankfurter, J., to Hon. Learned Hand (Feb. 13, 1958), supra note 331.
400. 321 U.S. 158, 167 (1944) (upholding conviction of guardian, despite interest of parent or guardian 

in child’s religious upbringing, for allowing ward to sell religious newspapers on street in violation of child 
labor laws).

401. Letter from Frankfurter, J., to Rutledge, J. (Jan. 22, 1944), File 2040, Box 99, FF(LC); see J. 
Howard, Jr., Mr. Justice Murphy 345 n.d (1968) (Frankfurter refused to join Prince opinion because it 
relied on Meyer and Pierce).

402. 341 U.S. 494, 524-27, 555-56 (1951) (Frankfurter, J., concurring) (by reading due process clause 
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ten years on the bench had not changed Frankfurter’s assessments of the costs 
of the McReynolds trilogy.

In light of Frankfurter’s philosophy of due process and his performance on 
the Court, it would have been thoroughly consistent for him to have urged 
Warren to eliminate the McReynolds opinions from the first draft of Bolling 
v. Sharpe. Others may have made the same suggestion, but Frankfurter 
almost certainly would have made his objections known to Warren. More
over, reliance on Meyer and Pierce in the 1954 Segregation Cases would be 
much more costly than the use of expansive language in the 1950 Trilogy.

The identity of Warren’s editor or editors may never be known. It is clear, 
however, that some time after the Segregation Cases were decided, perhaps 
before the end of the Term, Frankfurter provided Warren with a crash course 
on the due process clauses. Replying to a letter from Frankfurter in early 
August of 1954, Warren wrote, “I have also been reading all of your decisions 
on ‘Due Process.’ Perhaps you will remember you gave them to me some time 
ago at my request. I am still endeavoring to orient myself in that field.”* 403

broadly, Court acts as super-legislature); A. Bickel, The Supreme Court and the Idea of Progress 
29-30(1970).

403. Letter from Warren, C.J., to Frankfurter, J. (Aug. 6, 1954), File 2304, Box 110, FF(LC).
404. 334 U.S. 24, 36 (1948) (Frankfurter, J., concurring).
405. 339 U.S. 816 (1950); see notes 220-28 supra and accompanying text (Frankfurter’s objections to 

Burton draft led him to threaten to concur in result).
406. Cf. Pollak, The Supreme Court under Fire. 6 J. Pub. L. 428, 443 (1957) (inadequacies of opinions in 

school cases beclouded their precise rationale).
407. McCloskey, Reflections on the Warren Court, 51 Va. L. Rev. 1229, 1240 (1965).
408. Kauper, Segregation in Public Education: The Decline of Plessy v. Ferguson, 52 Mich. L. Rev. 

1137, 1154-55, 1157(1954).
409. Id. at 1153.

Warren may have redrafted Bolling to prevent Frankfurter from writing 
separately, as Frankfurter had done in Hurd v. Hodge404 and threatened in 
Henderson.405 In any event, Warren preserved the Court’s unanimous voice 
on May 17, 1954, at a substantial price. Although the “fundamental liberty” 
analysis stood on shaky, even discredited, ground, it was at least precedented. 
The doctrine that finally emerged lacked both precedent and the analytical 
inevitability that Warren ascribed to it.406 The unanimity in Brown and 
Bolling thus masked not only the passing of “the qualms about judicial 
capacity that had slowed [the Justices] down in recent years,”407 but also their 
willingness to sacrifice established, if dubious, precedent for naked moral 
parity between Brown and Bolling.

C. BROWN II (1955)

By emphasizing the psychological injuries to black school children who 
were segregated by law on the basis of race, and by limiting rejection of Plessy 
to the field of public education, Warren had made clear that the “separate but 
equal” doctrine, at least in the public schools, was a dead letter. Contempo
rary observers debated, however, whether Plessy was dead as a whole. Writing 
in June of 1954, Paul G. Kauper declared that Brown “mark[ed] a milestone 
in the decline of Plessy v. Ferguson," but not its “final and decisive 
repudiation.”408 He concluded that the “Court’s opinion still [left] room for 
the application of the separate-but-equal idea in the interpretation of the equal 
protection clause.”409 Robert B. McKay, in an exhaustive study entitled
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Segregation and Public Recreation,410 a few months later reached the same 
conclusion. The Court, he said, “while postponing final determination, is 
inviting further inquiry on a case-by-case basis into the various facets of 
segregation, certainly including recreation.”411

410. 40 Va. L. Rev. 697 (1954).
411. Id. at 725.
412. 347 U.S. 971 (1954) (per curiam), vacating 202 F.2d 275 (6th Cir. 1953) (per curiam).
413. 347 U.S. at 971. With the same per curiam order, the Court vacated and remanded two other cases, 

Florida ex rei. Hawkins v. Board of Control, 47 So. 2d 608 (Fla. 1950) (en banc) (black denied admission 
on racial grounds to law school of University of Florida), and Tureaud v. Board of Supervisors, 207 F.2d 
807 (5th Cir. 1953) (black denied admission on racial grounds to Louisiana State University).

414. 202 F.2d at 275.
415. Sweeney v. City of Louisville, 102 F. Supp. 525, 531-32 (W.D. Ky. 1951) (city did not unlawfully 

discriminate because lease did not prohibit use of theater by other organizations). The district court did 
grant relief to Muir with respect to the golf courses and a fishing lake in the park that “the City of 
Louisville owns, maintains, and operates.” Id. at 532.

416. 202 F.2d at 275.
417. McKay, Segregation and Public Recreation, supra note 410, at 699; see id. at 723-25 (school 

segregation cases have precedential value for public recreation facilities).
418. Cf. Burton v. Wilmington Parking Auth., 365 U.S. 715, 723-24 (1961) (finding state action in 

operation of restaurant in public parking garage).
419. Letter from Frankfurter, J., to Warren, C.J. (July 21, 1954), File 2304, Box 110, FF(LC).
420. Letter from Warren, C.J., to Frankfurter, J. (Aug. 6, 1954), supra note 403.
421. See Letter from Frankfurter, J., to Minton. J. (Aug. 20, 1954), File 1721, Box 84, FF(LC) ("Wholly 

apart from Segregation decree," busy with petitions for certiorari).
422. Letter from Frankfurter, J., to Warren, C.J. (July 5, 1954), File 12, Box 172, FF(HLS).

McKay’s use of “certainly” was neither speculative nor wishful. On May 
24, 1954, a week after Brown and Bolling, the Supreme Court vacated and 
remanded the judgment of the United States Court of Appeals for the Sixth 
Circuit in Muir v. Louisville Park Theatrical Association412 “for consideration 
in light of [Brawn] and conditions that now prevail.”413 The plaintiffs in Muir 
were blacks who sought to patronize a theater leased by a private company 
but located in a public park.414 The lower court had denied relief,415 and the 
court of appeals had affirmed on the ground that the leasing arrangement did 
not constitute state action.416 The Supreme Court’s disposition of Muir, 
McKay wrote, “suggests that the Court finds some relationship between 
segregation in schools and in public recreational facilities.”417

The Court was eager to take on neither the question of the scope of the 
Segregation Cases nor the thorny issue of the exact meaning of state action418 
while reargument on the remedy in Brown I was pending. On the contrary, 
the Court wanted to adopt a low profile after Brown I until the November 
general elections were over. In late July of 1954, Frankfurter suggested to 
Warren that the hearings on remedy be delayed until “the distorting 
opportunities of a fall election [are] wholly behind us” because “in the 
primaries of some of the States segregation is exploited as a political issue.”419 
Warren agreed that “it would be sound judgment to place the cases on the 
calendar shortly after the fast approaching ‘sound and fury.’”420

Frankfurter, who was spending a considerable amount of his summer time 
thinking about the Brown decree,421 had substantive as well as tactical 
suggestions for Warren. Frankfurter maintained in an earlier letter to Warren 
that the “most important problem is to fashion appropriate provisions against 
evasion.”422 Frankfurter also suggested that detailed studies of the intricacies 
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of school districting might be useful in the Court’s deliberations.423 Whether 
prompted by Frankfurter or motivated by his own assessment, Warren 
assigned six law clerks later in the summer to prepare a full report to the 
Court on the problems of school desegregation.424 On November 17, 1954, 
Warren circulated to the other members of the Court the clerks’ product, a 
printed Segregation Research Report running more than eighty pages and 
discussing six main issues: 1) A survey of “normal” school districting 
practices; 2) a state-by-state summary of Southern reactions to the May 
decisions; 3) a summary of desegregation experiences in border states prior to 
the May decision; 4) an analysis of plans to abolish public schools, already 
proposed in a few Southern States; 5) a “discussion of the difficulties of 
judicial supervision of attendance area districting”; and 6) a set of sample 
maps showing attendance area districting practices in several communities 
and also “indicating the magnitude of the problems which desegregation will 
involve.”425 The elaborate report attempted to outline the problems of 
implementation by analyzing examples. It did not propose or recommend the 
contents of a decree; Warren would have the same clerks prepare those 
recommendations later, after the Term began.

On October 8, 1954, a few days before October Term 1954 was to begin, 
Mr. Justice Jackson died of a heart attack. The concerns of Warren and 
Frankfurter over the timing of the rearguments in Brown were thus grimly 
resolved. To replace Jackson, President Dwight D. Eisenhower nominated 
John Marshall Harlan, who had been serving for a year as a judge on the 
United States Court of Appeals for the Second Circuit. Harlan was at last 
confirmed on March 16, 1955 and took his seat March 28. The arguments on 
remedy were postponed until April 11.

The Court used the intervening time to continue its own studies of the 
implementation problems426 and to consider the mountain of briefs filed by 
the parties and amici in response to the directions announced at the end of the 
Brown and Bolling opinions.427 On April 10, 1955, a day before the arguments 
were to begin, Warren circulated a memorandum prepared in response to his

423. Id.
424. See Law Clerks' Recommendations for Segregation Decree (Apr. 10, 1955), Box 337, HHB(LC) or 

File 4044, Box 219, FF(LC) (containing views of six law clerks who prepared Segregation Research 
Report).

425. Segregation Research Report (Nov. 17, 1954), Box 337, HHB(LC).
426. Burton, for example, drafted the following decree on the basis of his own study:

It is accordingly rendered, adjudged, and decreed that the defendants proceed at once to 
furnish the plaintiffs and Negro pupils of said district educational facilities, equipment, 
curricula and opportunities equal to those provided white pupils; and it is further ordered that 
the defendants make report to this Court within six months of this date as to the action taken 
by them to carry out this order.

Burton, J., Draft Decree (no date), Box 263, HHB(LC), quoted in M. Berry, supra note 13, at 157. The 
problem with Burton's draft decree, and perhaps one of the reasons he abandoned it, was that as a decree its 
language in effect enforced Plessy and not Brown. In February, Burton sent Frankfurter a sample decree 
from an unreported lower court decision that to him demonstrated "the importance of local discretion in 
this field." Note from Burton, J., to Frankfurter, J. (Feb. 14, 1955), File 4043, Box 219, FF(LC).

427. The Court had directed further briefing and argument on "Questions 4 and 5 previously 
propounded by the Court for the reargument this term." Brown v. Board of Educ., 347 U.S. at 495-96; 
Bolling v. Sharpe, 347 U.S. at 550. The questions are printed at note 255 supra and the briefs at 49A 
Kurland & Casper, supra note 261, at 631-1070. 



1979] Unanimity 53

request for a discussion of the possible contents of a decree in the cases and 
written by the same clerks who had written the lengthy Segregation Research 
Report.428 The 6,000-word memo, styled Law Clerks’ Recommendations for 
Segregation Decree, recommended that the cases be remanded to the 
appropriate district courts for implementation of a “simple decree” formu
lated by the Supreme Court.429 Part of the memo was devoted to the question 
whether the Court’s opinion should set out guidelines for compliance; all but 
one of the clerks recommended that it should.430 The clerks could not, 
however, agree on the precise content of the guidelines.431

428. Law Clerks’ Recommendations for Segregation Decree (Apr. 10, 1955), supra note 424.
429. Id. at 1.
430. Id. at 1-3 (lack of guidelines increases confusion and encourages delay).
431. Id. at 4-9. One clerk favored immediate desegregation. Another preferred to give district courts full 

discretion. A third proposed a twelve-year grace period before compliance need be achieved. Three clerks 
advocated a one-year grace period, after which school districts would have to demonstrate good faith 
efforts toward desegregation. Id.

432. The oral arguments are published in 49A Kurland & Casper, supra note 261, at 1071-317. They are 
described in R. Kluger, Simple Justice 729-36 (1975) and S. Wasby, supra note 13, at 109-20.

433. Frankfurter, J., Memorandum on the Segregation Decree (Apr. 14, 1955), File 4041, Box 219, 
FF(LC).

434. It appears that Frankfurter began to work on sample decrees, with specific language, some time in 
January. See id. (sample decrees dated Jan. and Feb. 1955 included with memorandum).

435. Id. at 1. Frankfurter had abandoned, probably some time in January or February, his original 
thought (expressed in his January 15, 1954 memo to the Conference, see note 324 supra) of having special 
masters find facts and formulate decrees.

436. Frankfurter, J., Memorandum on the Segregation Decree at 1 (Apr. 14, 1955), supra note 433.

On April 14, 1955, the last day of oral argument in the cases,432 Mr. Justice 
Frankfurter circulated a memorandum to the Court outlining his thoughts on 
the decree.433 The memo, which Frankfurter had written and rewritten over a 
period of several months,434 435 began by stating:

Two principal alternatives are open to the Court:
(1) a “bare bones” decree, permanently enjoining exclusion of 

the named Negro schoolchildren and those coming within the 
defined class (e.g., Prince Edward County) from public schools in 
the relevant school districts because of race, and returning the cases 
to the respective lower courts to carry out this broad mandate;

(2) a decree which would take due, even if not detailed, account 
of considerations relevant to the fashioning of a decree in equity in 
a situation enmeshed in what are loosely called “attitudes” as well 
as physical, financial and administrative conditions, and all bearing 
on the power of equity to enforce any decree it may write and not 
merely issue a brutum fulmen.ii5

Frankfurter wrote that the “bare bones” decree “would maximize flexibility 
with its implication of due regard for relevant local circumstances,” but that 
“local conflicts would [thus] be left on the doorsteps of local judges . . . 
without any guidance for them.”436 He cautioned that the problem of lack of 
guidance could “in part be mitigated by a time limitation in the decree,” but 
he worried aloud that fixing a terminal date would appear to be “arbitrary” 
and would “seem to be an imposition of our will” without consideration of 
local problems, which would “tend to alienate instead of enlist favorable or 
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educable local sentiment.”437 Frankfurter clearly favored the second alterna
tive, which he argued would “recognize local difficulties and variations, and 
yet not serve as the mere imposition of a distant will.”438 The trick, as 
Frankfurter saw it, was to formulate “criteria not too loose to invite evasion, 
yet with enough ‘give’ to leave room for variant local problems.”439

On April 16, 1955, two days after Frankfurter’s memorandum circulated, 
the Court met in conference to discuss the decree in the Segregation Cases. In 
the briefs and at oral argument, the parties and amici had presented the Court 
with a wide variety of options on the shape of the remedy best suited to the 
cases. The options under scrutiny were more thematic than formulary. The 
NAACP argued for immediate desegregation; a fixed date must be set, argued 
Thurgood Marshall, or implementation of the principles of Brown I would be 
reduced to a matter of “local option” in the affected states.440 The United 
States asserted that segregation should be terminated “as speedily as feasi
ble.”441 School boards should be required, the Government added, to make an 
immediate and substantial start toward desegregation by providing plans for 
desegregating the schools within ninety days of the decree.442 The States 
argued generally that the cases should be returned to the local district courts, 
which could work out necessary details of time.443

The broad diversity of the arguments was reflected in the Court’s 
conference.444 Warren began the discussion by noting that he had not reached 
a fixed decision on remedy, and that the Court “might talk” the problem over 
as it had in the main cases.445 Despite the disclaimer, Warren spoke at length.

437. Id. at 2.
438. Id.
439. Id. at 2-3. Frankfurter’s memo concluded:

Platitude though it be, it does become relevant to say that we do not propose to operate as a 
super-school board. But the Court can say that school districts must be "geographically 
compact and contiguous." The experience with political gerrymandering should be drawn 
upon. The term "gerrymandering” carries sufficient meaning to justify its inclusion in our 
decree.

This would not, however, prevent a biracial school district containing more than one 
school from continuing segregation school by school. Thus, it should be considered whether 
our decree should also exclude: (a) setting up of attendance areas on grounds other than such 
relevant educational factors as distance, hazards and facilities; (b) arbitrary assignment of 
pupils to schools on the basis of race; (c) achievement of the same goal through spurious 
“optional” attendance areas or Hobson’s choice by pupils in selecting a school.

Id. at 3.
On the same day the memo circulated, Frankfurter also circulated a copy of a letter to the New York 

Times from the Southern writer, Hamilton Basso. Basso’s letter noted that the South feared that it was 
being “‘pressured’ into a quick reorganization of its whole society." Letter from Hamilton Basso to N.Y. 
Times, N.Y. Times, Apr. 10, 1955, § 4, at 10, col. 6. Frankfurter said in his cover letter that Basso’s view 
has “the persuasiveness not of novelty but of emphasis,” and that he was drawing attention to the 
statement because he believed that "how we do what we do in the Segregation cases may be as important as 
what we do.” Letter from Frankfurter, J., to Conference (Apr. 14, 1955), Box 337, HHB(LC).

440. 49A Kurland & Casper, supra note 261, at 1162.
441. Id. at 1285.
442. Id. at 1285-87, 1293-95.
443. Id. at 1163-1211.
444. See M. Berry, supra note 13, at 160-61 (describing conference); R. Ki uger. Simple Justice 

739-42 (1975) (same); E. Warren. The Memoirs of Earl Warren 288 (1977) (same).
445. Frankfurter, J., Conference Notes (Apr. 16, 1955), File 4044, Box 219, FF(LC) [hereinafter 

Frankfurter Notes (Apr. 16, 1955)].
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He made clear what he thought the Court should not do: follow the 
Government’s suggestion of appointing a master, fix any date for completion 
of desegregation, or require the district courts “to call for a plan.”446 He 
preferred that the opinion suggest circumstances to be taken into account in 
implementing the 1954 decisions. Frankfurter’s notes record that Warren 
emphasized, “[We] ought to give some guidance—make it much easier. 
Rather cruel to shift back and let them flounder.”447 Warren concluded by 
stating his “ground rules” for an opinion: 1) the cases are class actions and do 
not affect only the named plaintiffs, and 2) the district courts on remand 
should be entitled to take into consideration “physical facts” affecting plans 
for desegregation.448

446. Id.
447. Id.
448. Id.
449. The Solicitor General was asked at oral argument to file a supplemental brief on that issue. 49A 

Kurland & Casper, supra note 261, at 1301.
450. See Frankfurter Notes (Apr. 16, 1955), supra note 445 (Warren: “these are class actions"; Burton: 

“class suit”; Clark: “Class-suit”; Harlan: "Decree: 1. Reiterate what was held”); Burton Notes (Apr. 16, 
1955), supra note 448 (same).

451. Frankfurter Notes (Apr. 16, 1955), supra note 445 (Reed: “Class suit, Jaybird decree") (referring to 
Terry v. Adams, 345 U.S. 461 (1953)); Burton Notes (Apr. 16, 1955), supra note 448 (same).

452. Burton Notes (Apr. 16, 1955), supra note 448.
453. See Frankfurter Notes (Apr. 16, 1955), supra note 445 (Black: "My present ideas today—I would 

render decree: (1) unconstitutional (2) these 7 children (3) enjoin Board not to refuse—avoid contempt"; 
Douglas: “Class suit—bothers him—agrees with Hugo”).

454. Id.
455. Burton, J., Memorandum as to Segregation Cases for Conference (Apr. 16, 1955), Box 337, 

HHB(LC); Frankfurter Notes (Apr. 16, 1955), supra note 445 (“unanimous action”).
456. Frankfurter Notes (Apr. 16, 1955), supra note 445.
457. Id.
458. See id. (Warren: "Have not reached fixed opinion and might talk over as in mam cases”); R. 

Kluger, Simple Justice 739 (1975) (Warren’s statement that open to extended discussion indicated 
willingness to wait for unanimous Court).

459. See R. Kluger, Simple Justice 740 (1975) (Frankfurter welcomed ‘“candid relaxed'" 

As the conference proceeded, it became obvious that no one on the Court 
had clear views about the precise form and scope of the decree. There was 
sharp disagreement on some issues—for example, whether the relief should 
benefit the named plaintiffs only or should be class relief.449 Warren, Burton, 
Clark, and Harlan stated unequivocally that the cases were class actions, and 
that relief should be granted accordingly.450 Reed remarked that the cases 
were class actions, but that the Court need not fashion its relief to reflect that 
fact—perhaps a “Jaybird” decree would be sufficient.451 Frankfurter said that 
the class action issue was “extraneous” to the question of the decree, given the 
practical effect of any direct relief to the plaintiffs.452 Black and Douglas 
asserted that the decree should be limited to the named plaintiffs only.453

Despite the diversity of views over general and specific issues, the Court 
appeared to be united on one point. The final opinion, if at all possible, should 
be unanimous—as the opinions the year before had been. Four Justices 
expressly stated their hope for unanimity: Black (“If humanly possible, will 
do everything possible to achieve unanimous result”);454 Burton (“Unanimous 
action of the Court is of primary importance”);455 Minton (“Ought to be 
unanimous”);456 and Harlan (“Vital to be unanimous”).457 The statements at 
conference by Warren458 and Frankfurter459 suggest that they shared that 
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desire. The remaining Justices—Reed, Douglas, and Clark—said nothing at 
the conference to indicate they harbored particular views that would lead 
them to write separately,460 especially in the face of what was a growing and 
strongly held goal for the rest of the Court.

discussion).
460. See Frankfurter Notes (Apr. 16, 1955), supra note 445 (Reed: “Firm belief considerable group 

willing to give sympathetic consideration”; Douglas: “Ought to have an opinion”; Clark: “Closer to Felix 
than anyone else”).

461. See Burton, J., Diary (May 11, 1955), Box 3, HHB(LC) (Warren showed Burton draft opinion) 
[hereinafter 1955 Burton Diary],

462. Id.
463. At conference, according to Frankfurter, Black said, “How to say and do as little as possible is my 

present desire.” Frankfurter Notes (Apr. 16, 1955), supra note 445. Clark stated, “[We must be] careful 
what we say—.” Id.

464. See Warren, C.J., Memorandum for the Conference (May 26, 1955), Box 337, HHB(LC).
465. 1955 Burton Diary (May 27, 1955), supra note 461.
466. Id.
467. Id. (May 25 & 27, 1955).
468. Id. (May 27, 1955). The opinion, of course, was ultimately in Warren’s name.
469. Brown v. Board of Educ., 349 U.S. at 299.
470. Id. at 301. The Delaware case, Gebhart v. Belton, in which the state courts had ordered the School 

Board to admit the black plaintiffs immediately, was affirmed, but remanded “for such further proceedings 
as [the Supreme Court of Delaware] may deem necessary in light of this opinion." Id.

471. Id. at 300.

Warren again assigned himself the opinion for the Court. Ironically, the 
consensus for a unanimous opinion, emerging even before it was drafted, was 
far from a luxury for Warren. Instead of having carte blanche for whatever he 
wrote, Warren faced the difficult task of accommodating in one statement 
eight other views that had been far from harmonious at conference.

By early May, Warren had completed a draft opinion.461 He did not 
circulate his first draft to the other members of the Court, but instead showed 
it to individual Justices and solicited their suggestions. Burton’s Diary for 
May 11 notes, “Returned the Chief Justice’s draft of segregation case 
memorandum with suggestions. (Already submitted [illegible] suggestions 
from Black, Reed, Frankfurter and Clark).”462 Warren obviously was taking 
pains to accommodate first those Justices whose feelings about the content 
and tone of the opinion were the strongest.463 On May 26, two weeks after 
meeting with Burton, Warren circulated his revised draft opinion.464 The 
Court met in conference the following day and discussed the language of the 
draft in detail for two hours.465 The Justices formally approved and agreed 
that the opinion should be announced the following Tuesday, May 31.466 The 
only remaining question was whose signature—if anyone’s—should appear 
on the opinion. Frankfurter reiterated a suggestion he had made a few days 
earlier: the opinion should be a per curiam, with no individual Justice’s name 
affixed to it.467 The Court rejected Frankfurter’s suggestion by a formal 8-1 
vote, with only Frankfurter supporting his own suggestion.468

The final opinion in Brown II, announced as agreed on May 31, was very 
brief—only seven paragraphs. It reflected compromise and equivocation in 
virtually every line. Because “[f]ull implementation of the constitutional 
principles [of Brown I] may require solution of varied local problems,”469 the 
Court remanded the cases to the lower courts that had originally heard 
them.470 “In fashioning and effectuating the decrees,” the lower courts were 
to be “guided by equitable principles.”471 This guideline meant “practical 



1979] Unanimity 57

flexibility in shaping” the remedies, including “adjusting and reconciling 
public and private needs.”472 Although the courts were to consider the 
“public interest” in effecting the transition to nondiscriminatory schools, 
implementation could not “be allowed to yield simply because of disagree
ment” with constitutional principles.473

472. Id.
473. Id.
474. Id. at 300-01.
475. Id. at 301.
476. Warren, C.J., Memorandum for the Conference (May 26, 1955), supra note 464.
477. See A. Bickel, The Least Dangerous Branch 247-53 (1962) (Court may have been 

attempting to diffuse anticipated opposition and to act within its power to enforce decree).

After outlining the equitable notions that were to apply on remand, the 
Court went to the heart of the matter and declared that the lower courts

will require that the defendants make a prompt and reasonable 
start toward full compliance with our May 17, 1954, ruling. Once 
such a start has been made, the courts may find that additional 
time is necessary to carry out the ruling in an effective manner. The 
burden rests upon the defendants to establish that such time is 
necessary in the public interest and is consistent with good faith 
compliance at the earliest practicable date. To that end, the courts 
may consider problems related to administration, arising from the 
physical condition of the school plant, the school transportation 
system, personnel, revision of school districts and attendance areas 
into compact units to achieve a system of determining admission to 
the public schools on a nonracial basis, and revision of local laws 
and regulations which may be necessary in solving the foregoing 
problems. They will also consider the adequacy of any plans the 
defendants may propose to meet these problems and to effectuate a 
transition to a racially nondiscriminatory school system.474

The theme of gradualism was enshrined in the opinion’s penultimate sen
tence. The Court remanded the cases to the lower courts “to take such 
proceedings and enter such orders and decrees consistent with this opinion as 
are necessary and proper to admit to public schools on a racially nondis
criminatory basis with all deliberate speed the parties to these cases.”475 

The sentence is striking, not only for the oxymoron that came to symbolize 
the decision, but also for the scope of relief. At the April 16 conference, only 
Black and Douglas had stated that relief should be limited to the named 
plaintiffs in the cases. There had appeared to be a tentative majority, or near 
majority, for issuing relief on a class-wide basis. Warren’s May 26 second 
draft reflected that understanding; the penultimate sentence read in pertinent 
part, “[T]o admit to public schools on a racially non-discriminatory basis 
with all deliberate speed the plaintiffs and those similarly situated in their 
respective school districts who may within such time as may be fixed by the 
District Courts become parties to these cases.”476 The final version limited 
relief to the present parties. There is no documentary evidence of what 
prompted the last-minute change, but reasons are not hard to imagine.477 The 
Court wanted to “say and do as little as possible,” as Black had said at the 
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April 16 conference, and in Clark’s words, to say it “careful[ly].”478 There was 
no need to make the opinion appear to expand Brown I beyond its apparent 
posture as announced the year before. Although Warren’s language in the 
May 26 draft technically provided no greater relief than that contemplated by 
traditional class action rules, it could be read as broadening the decision in the 
guise of defining relief. For a Court that wished to “present as small a target 
as possible,”479 the risk was too great. It was also unnecessary, if Frankfurter 
was correct that the practical effect of implementation would be no different 
whether relief was granted only to the named plaintiffs or to the entire class: 
desegregation for a few could literally open the door for all.480

478. Frankfurter Notes (Apr. 16, 1955), supra note 445; full quotation at note 463.
479. R. Kluger, Simple Justice 707 (1975) (quoting Bickel).
480. See Frankfurter, J., Memorandum to Conference at 1 (Jan. 15, 1954), supra note 324 (“To be sure, 

we have before us only individual claimants. . . . This fact, however, does not change the essential subject
matter of the litigation—we are asked in effect to transform state-wide school systems in nearly a score of 
states.”).

481. A Bickel, The Least Dangerous Branch 253 (1962).
482. See R. Kluger, Simple Justice 742-43 (1975) (Frankfurter had fondness for phrase); A. Lewis 

& N.Y. Times, Portrait of a Decade 30 (1964) (Frankfurter often invoked phrase).
483. 222 U.S. 17, 20 (1918); cf. Letter from Hon. Oliver Wendell Holmes to Frederick Pollock (Mar, 7, 

1909), in 1 Holmes-Pollock Letters 152 (M. Howe ed. 1941) (Court took steps to deal with contempt 
of its authority “with all deliberate speed" in United States v. Shipp, 214 U.S. 386 (1909)).

484. See Sutton v. Leib, 342 U.S. 402, 414 (1952) (Frankfurter, J., concurring); First Iowa Coop. v. 
FPC, 328 U.S. 152, 188 (1946) (Frankfurter, J., dissenting); Radio Station WOW v. Johnson, 326 U.S. 120, 
132 (1945) (Frankfurter, J ); Addison v. Holly Hill Fruit Prods., Inc., 322 U.S. 607, 619 (1944) 
(Frankfurter, J ); Chrysler Corp. v. United States, 316 U.S. 556, 568 (1942) (Frankfurter, J., dissenting).

Frankfurter also used the expression in private communications. For example, in a 1950 conference 
memorandum he wrote, “The purpose of this memorandum is to ask of my brethren suspension of 
judgment [on a circulating opinion for the Court in Darr v. Burford, 339 U.S. 200 (1950)] until they have 
had an opportunity to examine the observations upon the opinion which I shall circulate with all deliberate 
speed.” Frankfurter, J., Memorandum for the Conference (Feb. 8, 1950), File 4027, Box 218, FF(CC).

485. First Iowa Coop. v. FPC, 328 U.S. 152, 188 (1946).
486. 49A Kurland & Casper, supra note 261, at 538.
487. See Brief for United States as Amicus Curiae, at 27-31, Brown v. Board of Educ., 347 U.S. 483 

(1954), enforced, 349 U.S. 294 (1955), reprinted in 49 Kurland & Casper, supra note 261, at 142-46 

Mr. Justice Frankfurter’s role in the compromise on the class action issue is 
uncertain. It is clear, on the other hand, that he was responsible for that 
“most elusive phrase”481 “all deliberate speed.”482 The expression was a pet of 
Frankfurter. It was first used in a Supreme Court opinion by Frankfurter’s 
friend and model, Justice Oliver Wendell Holmes, in 1918 in Virginia v. West 
Virginia.483 Since taking his seat on the Court in 1939, Frankfurter had used 
the phrase—and he was the only Justice during the period who used it—five 
times in opinions.484 He normally used it in passing, to indicate an appropriate 
period for action by an agency or to suggest a manner for further proceedings 
by a litigant in state court. He elaborated on the expression only once, in a 
1946 dissenting opinion involving a suit against the Federal Power Commis
sion: “In any event, mere speed is not a test of justice. Deliberate speed is. 
Deliberate speed takes time. But it is time well spent.”485

The first mention of the expression in the Segregation Cases occurred 
during oral argument by Solicitor General J. Lee Rankin in 19 5 3,486 although 
the 1952 brief of the United States made pointed reference to the notion—if 
not the phrase.487 Frankfurter immediately seized upon the expression and 
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suggested its use in his January 15, 1954 Memorandum to the Conference.488 
When Warren adopted the phrase in Brown II, Frankfurter unsuccessfully 
protested that Holmes should receive explicit credit for the line.489 Three 
years after Brown II, Frankfurter was still trying to trace what he assumed to 
be the English Chancery origins of the expression.490 Holmes may have 
subconsciously amalgamated491 the Chancery phrase “all convenient 
speed”492 with a line of Francis Thompson’s 1893 devotional poem, The 
Hound of Heaven. “That refrain,” Professor Bickel later remarked, “is 
‘Deliberate speed, majestic instancy,’ and the reference is to the Hound of 
Heaven’s unrelenting pursuit of the sinner fleeing from grace.”493

(advocating "program of orderly and progressive transition”); cf. R. Kluger, Simple Justice 742 (1975) 
(1952 brief suggested desegregation “with deliberate speed"). The Brief for the United States said, "It is 
fundamental that a court of equity has full power to fashion a remedy to meet the needs of the particular 
situation before it,” and cited, inter alia, Radio Station WOW v. Johnson, 326 U.S. 120, 132 (1945). 49 
Kurland & Casper, supra note 261, at 142.

488. See Frankfurter, J., Memorandum to Conference at 2 (Jan. 15, 1954), supra note 324 (“When the 
wrong is deeply rooted state policy, the court does its duty if it decrees measures that reverse the direction 
of the unconstitutional policy so as to uproot it ‘with all deliberate speed.’ Virginia v. West Virginia, 222 
U.S. 17, 20”). The phrase and the citation to Holmes were still on Frankfurter’s mind as he read the Law 
Clerks’ Recommendations for Segregation Decree circulated April 10, 1955. At the top of the memoran
dum Frankfurter scratched in large letters "Va. v. W. Va." On page three of the memo, where the clerks 
discussed local problems and the difficulty of formulating general standards, Frankfurter wrote in the 
margin, “See Va. v. W. Va./G. Ogden." File 4044, Box 219, FF(LC).

489. Letter from Frankfurter, J., to Mark DeW. Howe (May 5, 1958), File 1326, Box 68, FF(LC).
490. See id. (asking Howe for assistance after own research had failed).
491. A. Bickel, The Least Dangerous Branch 253 (1962); R. Kluger, Simple Justice 743 

(1975).
492. The Supreme Court commonly used the phrase “all convenient speed" during Frankfurter’s tenure, 

especially in orders directing special masters to make findings of fact and to file reports in original cases. 
E.g., Arizona v. California, 348 U.S. 947, 947 (1955) (per curiam); United States v. California, 337 U.S. 
952, 952 (1949) (per curiam); Gibbs v. Buck, 307 U.S. 66, 78 (1939). See generally Thaler, "With All 
Deliberate Speed,” 21 Tenn. L. Rev. 510 (1960).

493. A. Bickel, The Least Dangerous Branch 253 (1962).
494. Contemporary observers, even those who wished for more speed, viewed the phrase as a concession 

to Southern reality. See Bickel, The Decade of School Desegregation: Progress and Prospects. 64 Colum. L. 
Rev. 193, 195-98 (1964) (quoting contemporaries such as Robert Penn Warren and Thurgood Marshall). 
Later critics of the phrase include Carter, The Warren Court: A Critical Analysis, 67 Mich. L. Rev. 237, 
246 (1968) (Court should have ordered immediate desegregation); Steel, Nine Men in Black Who Think 
White, in The Supreme Court under Earl Warren 82, 85 (L. Levy ed. 1972), reprinted from N.Y. 
Times Magazine, Oct. 13, 1968 (Court delayed implementation to protect interests of white America); cf. 
Justice Black and the Bill of Rights, 9 Sw. U.L. Rev. 937, 941 (1977) (transcript of CBS interview with 
Justice Black in Alexandria, Va. on Dec. 3, 1968) (in retrospect phrase delayed desegregation and perhaps 
should have been omitted). Warren defended Brown II in his Memoirs. See E. Warren, The Memoirs of 
Earl Warren 288-89 (1977) (Supreme Court lacked ability to enforce order for immediate desegrega
tion). The Court later repudiated the phrase. See Alexander v. Holmes County Bd. of Educ., 369 U.S. 19, 
20 (1969) (per curiam) (delay under "all deliberate speed” standard no longer constitutionally permissible); 
Green v. County School Bd., 391 U.S. 430, 438 (1968) (time for “deliberate speed" has run out); Griffin v. 
County School Bd., 377 U.S. 218, 234 (1964) (same).

At least one member of the Court could not resist later teasing Frankfurter about the phrase. In a note 
to Frankfurter in 1962, after the debilitating stroke that forced Frankfurter’s retirement from the Court, 
Burton wrote, “Selma and I wish you an early and complete recovery—‘with all deliberate speed’—what
ever that may be.” Letter from Burton, J., to Frankfurter, J. (May 5, 1962), File 650, Box 38, FF(LC).

Years after Brown II, when deliberation had swallowed up speed, critics 
would condemn the phrase for sanctioning postponement of constitutional 
rights.494 But at the time, as the Court’s deliberations indicate and the opinion 
in Brown II demonstrates, the Justices had no clear vision of precisely how 
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Brown should, and could, be implemented; nor was it apparent what action 
would be taken by enemies or allies of the decision. Indeed, the Court may 
have hoped that it would have help in enforcing Brown II, as the Attorney 
General for the new Eisenhower Administration seemed to promise in the 
Government’s brief on reargument: “The responsibility for achieving com
pliance with the Court’s decision in these cases does not rest on the judiciary 
alone. Every officer and agency of government, federal, state, and local, is 
likewise charged with the duty of enforcing the Constitution and the rights 
guaranteed under it.”495

495. Brief for United States as Amicus Curiae at 29, Brown v. Board of Educ., 347 U.S. 483 (1954), 
enforced, 349 U.S. 294 (1955), reprinted in 49A Kurland & Casper, supra note 261, at 770; cf A. Bickel, 
The Least Dangerous Branch 253-54 (1962) (“deliberate speed” formula allowed political institutions 
to work out compromises).

496. 358 U.S. 1 (1958).
497. During this period the Court did, however, grant plenary consideration to cases involving racial 

issues not directly related to Brown. One case concerned state discrimination in education under the terms 
of a testamentary trust. See Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230, 231 (1957) 
(per curiam) (fourteenth amendment forbids state as trustee from denying blacks admission to school for 
white male orphans established by testamentary trust). The Court also considered several cases involving 
racial discrimination in the selection of grand and petit juries. E.g., Eubanks v. Louisiana, 356 U.S. 584, 
587 (1958); Michel v. Louisiana, 350 U.S. 91, 96, 100-01 (1955); Reece v. Georgia, 350 U.S. 85, 85-90 
(1955). Procedural issues in cases concerning racial discrimination in labor unions also came before the 
Court. Conley v. Gibson, 355 U.S.41, 47 (1957); Syres v. Oil Workers Local No. 23, 350 U.S. 892, 892 
(1955) (per curiam).

498. 350 U.S. 877 (1955) (per curiam) (mem.).
499. 350 U.S. 879 (1955) (per curiam) (mem.).
500. Mayor v. Dawson, 350 U.S. at 877.
501. Holmes v. City of Atlanta, 350 U.S. at 879.
502. 352 U.S. 903 (1956) (per curiam).
503. Id. at 903.
504. Sacks, Foreword to The Supreme Court, 1953 Term, 68 Harv. L. Rev. 96, 96 (1954).
505. See generally Bickel & Wellington, Legislative Purpose and the Judicial Process: The Lincoln Mills

IV. Per Curiam: 1955-1958

Between Brown II in 1955 and Cooper v. Aaron496 in 1958, the Supreme 
Court did not grant plenary consideration to any case involving racial 
segregation in education.497 498 But public controversy over Brown increased 
rather than subsided during the period, in part, ironically, because of the 
Court’s attempts to minimize debate by acting summarily. At the beginning 
of October Term 1955, the Court issued per curiam rulings without explana
tion in Mayor v. Dawson49i and Holmes v. City of Atlanta;499 the orders 
outlawed separate but equal facilities at public beaches500 and public golf 
courses.501 502 A year later, again by per curiam order, the Court extended Brown 
in Gayle v. Browder602 to condemn segregation on municipal buses.503

Legal scholars soon sharply criticized the manner, if not the result, of the 
decisions. The warmth with which many law journals had greeted Brown I as 
“illustrating] the functioning of the judicial process at its best”504 turned icy 
and barely restrained charges that the Court was short-circuiting the judicial 
process.505 In a 1957 article, Professors Alexander Bickel and Harry Welling
ton charged:
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[S]ince handing down its judgment in the Segregation Cases, the 
Court has declined to write further on the general subject, dispos
ing by per curiam orders of a number of other cases which can only 
in the loosest way be held to be governed by the decision of May, 
1954. This is not to say that the per curiam orders were wrong. Nor 
is it to say that they could not be founded in reason, only that the 
Court made no effort to do so.* 506

Case, 71 Harv. L. Rev. 1, 3-4 (1957); Brown, Foreword: Process of Law, in The Supreme Court 1957 Term, 
72 Harv. L. Rev. 77 (1958); Hart, Foreword: The Time Chart of the Justices, in The Supreme Court. 1958 
Term, 73 Harv. L. Rev. 84, 98-100 (1959); Sacks, supra note 504, at 99-103; Wechsler, supra note 259, at 
22-23; Note, Supreme Court Per Curiam Practice; A Critique, 69 Harv. L. Rev. 707, 714-18, 722-25 
(1956); Comment, Per Curiam Decisions of the Supreme Court: 1957 Term, 26 U. Chi. L. Rev. 279, 282 
(1959).

506. Bickel & Wellington, supra note 505, at 4.
507. Id. at 3.
508. 350 U.S. 891 (1955) (per curiam), motion to recall mandate denied per curiam, 350 U.S. 985 (1956).
509. A. Bickel, The Least Dangerous Branch 71 & n.30, 174 (1962) (praising Naim on merits and 

citing it as example of Court’s accommodating expediency and principle).
510. See H. Hart & H. Wechsler, The Federal Courts and the Federal System 660-62 (2d 

ed. 1973) (dismissal in Naim neglected obligation of fidelity to law); Gunther, The Subtle Vices of the 
Passive Virtues—A Comment on Principle and Expediency in Judicial Review, 64 Colum. L Rev. 1, 11-12 
(1964) (dismissal in Naim indefensible in law); Wechsler, supra note 259, at 34 (dismissal in Naim on 
procedural grounds wholly indefensible in law); cf. Kaufman, Book Review, 7 Natural L.F. 154, 155-56 
(1962) (reviewing H. Wechsler, Principles, Politics & Fundamental Law (1961)) (Wechsler too 
harsh on dismissal of Naim).

511. See S. Wasby, supra note 13.
512. The authors give a rather elastic definition of “strategy.” Id. at 10-11.
513. The authors observe, “A basic rule of strategy is not to jeopardize a large goal for the sake of a 

small issue.” Id. at 132; see id. at 132-49, 266-76 (Court avoided issues of racially restrictive cemeteries and 
miscegenation laws, denied certiorari or dismissed appeals in cases involving racial discrimination in 
transportation and other public facilities); cf. Shapiro, Stability and Change in Judicial Decision-Making: 
Incrementalism or Stare Decisis, 2 Law in Transition Q. 134, 145-46 (1965) (Court made commitment 
to desegregation with Brown, but extended it to public facilities only serially, as cases arose). See generally 
W. Murphy, Elements of Judicial Strategy (1964).

Bickel and Wellington saw the Court’s actions as an understandable but 
unacceptable response to the controversy over the Brown decision; “unity, 
unanimity if possible,”507 508 and brevity were defense mechanisms.

But summary treatment was only one of the Court’s defense mechanisms. 
The Court also attempted to avoid controversy by shunning cases that 
appeared to fall squarely within its jurisdiction. The most famous, and most 
controversial, non-decision during the period was Naim v. Naim,m a Virginia 
miscegenation case. Bickel praised the Court’s tortuous maneuver in Naim,509 
but others condemned it as additional evidence that the Court was acting 
lawlessly.510

Where legal scholars found impropriety, or at least a close question, 
political scientists have detected the operation of conscious strategy. In a 
comprehensive and detailed study of Supreme Court decisionmaking in 
desegregation cases between 1954 and 1969,511 Stephen L. Wasby, Anthony 
A. D’Amato, and Rosemary Metrailer have concluded that the Court 
resorted to summary dispositions and decision-avoidance for strategic512 
purposes—to maximize the effect of Brown and to minimize controversy and 
resistance.513 The evidence that the authors use to support their conclusion 
consists primarily of the Court’s opinions, decisions at the certiorari stage, 
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and oral arguments.514 It is possible, however, to test their conclusions on the 
basis of further and more revealing evidence: the records, admittedly 
fragmentary,515 of Justices Burton, Clark, and Frankfurter for the Court’s 
certiorari conferences516 517 in October Terms 1955, 1956, and 1957.

514. See S. Wasby, supra note 13, at xv-xviii (discussing value of oral arguments as evidence).
515. From the evidence of judicial working papers consulted for this study, it appears that Justices do 

not regularly record discussions at conferences on petitions for writs of certiorari and jurisdictional 
statements. Preconference notations by Justices on working papers, such as memoranda prepared by law 
clerks and conference sheets, may reflect only tentative conclusions.

516. See generally Brennan, State Court Decisions and the Supreme Court, 34 Fla. B.J. 269 (1960); 
Clark, The Supreme Court Conference, 19 F R D. 303 (1956).

517. Naim v. Naim, 350 U.S. 891 (1955) (per curiam), vacating and remanding 197 Va. 80, 87 S.E.2d 
749, on remand, 197 Va. 734, 90 S.E.2d 849, motion to recall mandate denied per curiam, 350 U.S. 985 
(1956).

518. Mayor v. Dawson, 350 U.S. 877 (1955) (per curiam) (mem.), affirming 220 F.2d 386 (4th Cir.) (per 
curiam).

519. Holmes v. City of Atlanta, 350 U.S. 879 (1955) (per curiam) (mem.), reversing 223 F.2d 93 (5th 
Cir).

520. See Conference Sheets (Nov. 4, 1955), Box 286, HHB(LC) (agenda).
521. 197 Va. at 81, 87 S.E.2d at 750; see Va. Code. § 20-54 (1950) (repealed 1968) (marriage void if 

parties of different races marry outside state to avoid miscegenation law and then return to state).
522. 197 Va. at 88-90, 87 S.E.2d at 755-56.
523. 106 U.S. 583 (1883).
524. Id. at 585 (statute imposing greater penalty for interracial cohabitation than another statute 

imposes for extramarital cohabitation does not violate equal protection clause); see 197 Va. at 86-87, 87 
S.E.2d at 754 (citing Plessy and Pace); cf. Loving v. Virginia, 388 U.S. 1, 8 (1967) (Virginia miscegenation 
law violates equal protection clause although applied equally to blacks and whites); McLaughlin v. Florida, 
379 U.S. 184, 184 (1964) (Florida law penalizing cohabitation by unmarried interracial couples violates 
equal protection clause).

525. 197 Va. at 88, 87 S.E.2d at 755 (citing Jackson v. State, 72 So. 2d 114, 116 (Ala.), cert, denied, 348 
U.S. 888 (1954)). Burton’s Docket Book for October Term 1954 shows that there were three votes to grant 
certiorari in Jackson-. Warren, Black, and Douglas. Docket Book (Oct. Term 1954), Box 268, HHB(LC).

526. See generally Weinberger, A Reappraisal of the Constitutionality of Miscegenation Statutes, 42 

A. OCTOBER TERM 1955

The moving papers (petitions for certiorari and jurisdictional statements) 
in Naim,511 Dawson,518 and Holmes5'9 were all discussed at the Court’s fourth 
certiorari conference of the Term on November 4, 1955.520 Naim and Dawson 
put the Court on the spot because both, as appeals, had to be faced on the 
merits. In Naim a white woman sued to have her marriage to a Chinese man 
annulled on the ground that the marriage, which occurred in North Carolina, 
violated the Virginia miscegenation statute.521 The Supreme Court of Appeals 
of Virginia granted the plaintiff relief and rejected the husband’s claim that 
the statute violated the fourteenth amendment.522 523 The Virginia court relied on 
Plessy v. Ferguson and on Pace v. Alabama,525 in which the Supreme Court in 
1883 had upheld an Alabama statute prohibiting interracial cohabitation.524 
The Virginia court concluded that neither Brown nor Bolling affected the 
issue before it and noted that “as recently as November 22, 1954” the 
Supreme Court had denied certiorari in a case in which a black woman had 
been convicted of violating the Alabama miscegenation statute.525

Naim obviously presented the Court with a highly explosive issue.526 A 
memorandum prepared by Justice Burton’s law clerk prior to conference 
neatly summarized the Court’s dilemma:
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In view of the difficulties engendered by the segregation cases it 
would be wise judicial policy to duck this question for a time. If 
cert was involved our course would be clear. But what to do here? 
In the instant case a state statute has been upheld against a claim of 
invalidity on federal constitutional grounds. I don’t think we can be 
honest and say that the claim is insubstantial. Consequently 
appellant has tapped our obligatory jurisdiction. I don’t think we 
should render a judgment on the merits without oral argument 
since the problem is of real importance. ... It is with some 
hesitation, however, that I recommend that we NPJ [note probable 
jurisdiction]. This hesitation springs from the feeling that we ought 
to give the present fire a chance to burn down. On the other hand I 
simply see no alternatives if it is agreed that the issue is of real 
substance.527

Cornell L.Q. 208, 212-14, 221 (1957); Note, Racial Intermarriage—A Constitutional Problem. 11 W. 
Res. L. Rev. 93, 96 (1959).

527. AJM [Clerk] to Burton, J., Certiorari Memo at 3 (Oct. Term 1955), No. 366 [Naim v. Naim], Box 
283, HHB(LC).

528. See id. (Burton handwritten notation: "Dismiss? or NPJ"); Conference Sheets (Nov. 4, 1955), supra 
note 520 (Burton handwritten notation: "Dismiss? (or NPJ)”).

529. Clark wrote across the top of his clerk’s memo on Naim, “Reversing a State Supreme Court should 
be after oral argument only. Note.” See JEN [Clerk] to Clark, J., Certiorari Memo (Oct. Term 1955), No. 
366 [Naim v. Naim], TCC(UT).

530. 350 U.S. 877 (1955) (per curiam) (mem.), affirming 220 F.2d 386 (4th Cir.) (per curiam).
531. 220 F.2d at 387.
532. Id.
533. 350 U.S. 879 (1955) (per curiam) (mem.), reversing 223 F.2d 93 (5th Cir.).
534. 223 F.2d at 94.
535. Id. at 95 n.4.

Burton’s preconference notes indicate that Burton was undecided about the 
disposition of the case: he wavered between dismissing for want of a 
substantial federal question, and noting probable jurisdiction and setting the 
case down for argument.528 Clark too appears to have been undecided, 
although his preconference notes indicate that he tended toward noting 
probable jurisdiction.529

In Mayor v. Dawson530 the United States Court of Appeals for the Fourth 
Circuit held unconstitutional municipal ordinances requiring racial segrega
tion at public beaches and bathhouses maintained by the State of Maryland 
and the City of Baltimore.531 The court of appeals reasoned that the 
“combined effect” of McLaurin, Henderson, and the 1954 cases had “de
stroyed the basis” of prior state and federal decisions that had upheld such 
practices on the authority of Plessy v. Ferguson.532

Holmes v. City of Atlanta533 was easier to dispose of than Naim and 
Dawson, because as a petition for certiorari, it fell outside the Court’s 
obligatory jurisdiction. In Holmes blacks sought declaratory and injunctive 
relief from municipal ordinances prohibiting them from using the Atlanta 
municipal golf course.534 The district court granted limited relief by requiring 
the City to make the facilities available on a “substantially equal basis,” but 
under Plessy, not on a desegregated basis.535 Construing the relief as consistent 
with the plaintiffs pleadings, the Court of Appeals for the Fifth Circuit 
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affirmed.536 The plaintiffs sought certiorari and argued that the Fifth Circuit’s 
holding was inconsistent with Dawson and created a conflict between the 
circuits.537

536. Id. at 95.
537. [Clerk] to Burton, J., Certiorari Memo at 2 (Oct. Term 1955), No. 396 [Holmes], Box 283, 

HHB(LC).
538. Conference Sheets (Nov. 4, 1955), supra note 520.
539. PJ [Clerk] to Burton, J., Certiorari Memo (Oct. Term 1955), No. 232 [Dawson], Box 282, 

HHB(LC). Burton wrote at the top of the memo, “Set with 396 [Holmes] and NPJ." See id. (handwritten 
notation).

540. See JEN [Clerk] to Clark, J., Certiorari Memo (Oct. Term 1955), No. 232 [Dawson], TCC(UT) 
(Clark’s handwritten notations: “Dismiss or affirm,” “I think appeal okay”).

541. See PJ [Clerk] to Burton, J., Certiorari Memo (Oct. Term 1955), supra note 539 (Burton’s 
handwritten notation: "Set with 396 [Holmes]”); JEN [Clerk] to Clark, J., Certiorari Memo (Oct. Term 
1955), No. 396 [Holmes], TCC(UT) (Clark’s notation: “grant”).

542. Docket Book (Oct. Term 1955), Box 279, HHB(LC).
543. Id. Clark recorded only three votes to note probable jurisdiction: Warren, Black, and Reed. The 

others were noted as voting to dismiss. Docket Book (Oct. Term 1955), TCC(UT).
544. See Docket Book (Oct. Term 1955), supra note 542 (noting votes on jurisdictional statement on 

Nov. 4 (Note-4, Dismiss-5) and on Nov. 11 (Note-2, Vacate-7)).
545. See Memorandum of Mr. Justice Frankfurter on Naim v. Naim (Read at Conference, Friday, Nov. 

4, 1955), File 4040, Box 219, FF(LC).
546. Id. at 2.
547. Id. at 3. Frankfurter later confided, or perhaps at least suggested that he was prepared to argue, 

that Brown did not necessarily foreclose the constitutionality of miscegenation laws. Writing to Judge 

Burton’s preconference notes indicate that he thought Dawson “should [be] 
hear[d] on the merits,”538 and he tentatively planned to vote to note probable 
jurisdiction.539 Clark appears to have planned to vote to note probable 
jurisdiction or to dismiss for want of a substantial federal question.540 Both 
Justices were prepared to vote to grant certiorari in Holmes.541

At the November 4 conference, the Court agreed to affirm Dawson 
summarily and to remand Holmes for entry of a decree in conformity with 
Dawson.542 There is no record of the deliberations on Dawson and Holmes, but 
there is evidence of at least part of the consideration of Naim, which the Court 
found much more difficult to handle. Burton’s Docket Book for the Term 
indicates that at least three Justices—Warren, Black, and Reed—and possibly 
a fourth—Douglas—voted to note probable jurisdiction in Nairn.543

The case was not noted that day,544 however, perhaps because Mr. Justice 
Clark asked that the case be held over one week so that he could study it 
further—possibly with an eye toward suggesting a disposition that avoided a 
judgment on the merits. Although Clark was technically responsible for 
delaying action on Naim, the moving force behind the Court’s non-decision 
was Mr. Justice Frankfurter. During the discussion of Naim, Frankfurter 
read a prepared statement to the Conference (reprinted in Appendix D) 
urging that the case not be decided, if at all possible.545 For Frankfurter, the 
“technical considerations” of the Court’s obligatory jurisdiction were out
weighed by the “moral considerations,” namely, “the Court’s responsibility in 
not thwarting or seriously handicapping the enforcement of its decision in the 
segregation cases.”546 Frankfurter said that he assumed “serious division on 
the merits,” and he feared that a decision overturning the law would “very 
seriously . . . embarrass the carrying-out of the Court’s decree of last 
May.”547 At the end of his statement Frankfurter implied that a way out 
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existed: his reading of the record suggested that the “main issue” in the case 
was not “free from subsidiary or preliminary questions.”548

Hand in 1958, Frankfurter said: “I cannot square your present attitude toward the Segregation Cases with 
views you expressed to me about the miscegenation statutes. I myself do not see—at least as yet—why as a 
matter of intellectual honesty in starting with the Segregation Cases the invalidity of the miscegenation laws 
follows.” Letter from Frankfurter, J., to Hon. Learned Hand (Feb. 13, 1958), supra note 331.

548. Id. Memorandum of Mr. Justice Frankfurter on Naim v. Naim (Read at Conference, Friday, Nov.
4, 1955), supra note 545.

549. See Clark, J., Draft Opinions (no date), File 366 [Naim] (Oct. Term 1955), TCC(UT).
550. Id. At the end of the proposed per curiam, Frankfurter added two citations: "International 

Brotherhood of Teamsters etc. v. Denver Milk Producers, 334 U.S. 809; United States v. Petrillo, 332 U.S. 1,
5. ” Id.

551. Clark’s notes reveal that he considered pointing out that Mrs. Naim may have been “estopped” 
from attacking the Virginia statute because she knew of it when she married. Note from TCC [Clark, J.] to 
Bob [Clerk] (no date), File 366 [Naim] (Oct. Term 1955), TCC(UT).

552. Clark, J., Draft Opinions (no date), supra note 549.
553. 331 U.S. 549, 584 (1947).
554. See Clark, J., Draft Opinions (no date), supra note 549.
555. Note from Frankfurter, J., to Clark, J. (no date), File 366 [Naim] (Oct. Term 1955), TCC(UT).

For several days following the conference, Frankfurter worked closely with 
Clark to formulate a per curiam opinion that would remand the case on 
jurisdictional grounds.549 Frankfurter suggested a per curiam order dismiss
ing the appeal

for the reason that the record is inadequate for a decision of the 
only questions presented by the Statement as to Jurisdiction and 
for the reason that other federal questions of substantiality appear
ing on the record are not properly before us because not passed 
upon by the court below nor included in the question presented.550

Clark liked the suggestion, but wanted to be more specific.551 He rewrote the 
Frankfurter draft to point out that the record was inadequate as to the 
“citizenship of the parties at the time of their marriage” and that the 
appellant had failed “to raise questions here, such as full faith and credit, 
which might be dispositive.”552 His draft concluded that because the issue was 
not presented “in a clean cut and concrete form”—citing Rescue Army v. 
Municipal Court553—the appeal had to be dismissed.554

Clark’s revisions generally pleased Frankfurter, who wrote to him:

Your proposal fills me with hope, confident hope, that my 
anxiety will soon be lifted.

I shall be glad to settle on the final form of this, agreeable to S.R. 
[Stanley Reed] & perhaps the Chief (your quote from Rescue Army 
is perfect). My preference is for the shortest and least explicit 
formula, & so I would substitute for f.f.& c. [full faith and credit] 
its deletion, leaving the idea to some such generality [as] “to raise 
all questions relevant to the disposition of the case.”

Many thanks.555

Clark adopted Frankfurter’s suggestion, and the draft went into its final form. 
Mr. Justice Black, either hoping to forestall Clark’s proposal or simply 
wishing to register his disagreement, circulated a dissenting statement: “Mr. 
Justice Black, being of the opinion that this record properly presents a 
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question arising under the United States Constitution, would note jurisdiction 
and set the case for arguments on that question.”556 Black withdrew his 
statement before the per curiam opinion was issued with the Court’s Orders 
List on November 14, 1955. The opinion, in full, reads:

556. Black, J., Handwritten Note (no date), File 366 [Naim] (Oct. Term 1955), TCC(UT).
557. Naim v. Naim, 350 U.S. 891, 891 (1955) (per curiam), on remand, 197 Va. 734, 90 S.E.2d 849, 

motion to recall mandate denied per curiam, 350 U.S. 985 (1956).
558. 197 Va. at 735, 90 S.E.2d at 850.
559. Id.
560. Docket Book (Oct. Term 1955), supra note 542.
561. 350 U.S. at 985.
562. W. Murphy, Elements of Judicial Strategy 193 (1964).
563. S. Wasby, supra note 13, at 141.
564. See W. Murphy, Elements of Judicial Strategy 193 (1964) (quoting one Justice as saying 

after Naim conference, “One bombshell at a time is enough”).
565. See Florida ex rei. Hawkins v. Board of Control, 350 U.S. 413, 421 (1956) (per curiam) (ordering 

admission of black applicant to state law school according to rules applicable to other qualified applicants); 
Lucy v. Adams, 350 U.S. 1, 1 (1955) (per curiam) (reinstating injunction restraining university dean from 
denying admission to black women on basis of race).

566. See S. Wasby, supra note 13, at 164-69 (detailing cases).

Per Curiam : The inadequacy of the record as to the relationship of 
the parties to the Commonwealth of Virginia at the time of their 
marriage in North Carolina and upon their return to Virginia, and 
the failure of the parties to bring here all questions relevant to the 
disposition of the case, prevents the constitutional issue of the 
validity of the Virginia statute on miscegenation tendered here 
being considered “in clean-cut and concrete form, unclouded” by 
such problems. Rescue Army v. Municipal Court, 331 U.S. 549, 
584. The judgment is vacated and the case remanded to the 
Supreme Court of Appeals in order that the case may be returned 
to the Circuit Court of the City of Portsmith for action not 
inconsistent with this opinion.557

On remand, the Virginia Supreme Court of Appeals balked at the Supreme 
Court’s enigmatic mandate. After rehearsing the facts, the Virginia court 
stated that the record was adequate to decide the issues in question, that the 
issues had been fully and finally adjudicated, that state law contained no 
provision for remanding the cause to the trial court to be reopened.558 The 
court therefore adhered to its prior decision.559 On March 2, 1956, Mr. Naim 
filed a motion in the Supreme Court to recall the November 14 mandate and 
set the case for oral argument on the merits or alternatively to recall and 
amend the mandate.560 On March 12, the Supreme Court denied both motions 
in a two-sentence per curiam order dismissing the appeal and concluding that 
the decision on remand “leaves the case devoid of a properly presented federal 
question.”561 There is no evidence of the Court’s deliberations on Naim in 
March, but neither is there reason to suspect that the Court’s “awareness of 
the volatile nature of the problem”562—there were miscegenation laws in over 
half the states563—had changed between November and March.

There were no more potential “bombshells”564 during the Term, and with 
minor exceptions565 the Court was able to police the implementation of Brown 
by summarily affirming or denying certiorari to pro-desegregation judgments 
by the lower courts.566 These actions, unlike the elliptical extensions of Brown 
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in Dawson and Holmes and the devious treatment of Naim, were doctrinally 
respectable. They served, moreover, to put the lower federal courts on notice 
that the Court meant what it said in Brown II when it placed the primary 
responsibility for implementation of desegregation plans on the local courts. 
The lower federal courts were not to await detailed guidance from the 
Supreme Court before acting at the local level.

Despite the Court’s consistent efforts to minimize controversy over the 
Brown decisions, resistance was beginning to intensify.567 On March 12, 1956, 
one hundred and one United States Congressmen from eleven Southern States 
issued the “Southern Manifesto,”568 condemning Brown and pledging the 
“use [of] all lawful means” to reverse it and to “prevent the use of force in its 
implementation.”569 The Manifesto urged restraint from “disorder and 
lawless acts”570 in resisting Brown, but as Anthony Lewis later wrote, “The 
true meaning of the Manifesto was to make defiance of the Supreme Court 
and the Constitution socially acceptable in the South—to give resistance to 
the law the approval of the Southern Establishment.”571

567. See generally N. Bartley, The Rise of Massive Resistance: Race and Politics in the 
South During the 195O’s (1969). The early implementation of Brown II is ably chronicled in J. 
Peltason, 58 Lonely Men (1961). The 1971 edition of Peltason’s book contains a useful bibliographic 
essay by Professor Bartley. See also F. Read & L McGough, Let Them Be Judged: The Judicial 
Integration of the Deep South (1978); J. Wilkinson, From Brown to Bakke (1979).

568. 102 CONG. Rec. 4460, 4515 (1956). The actual title of the statement was “Declaration of 
Constitutional Principles.”

569. Id. at 4460, 4516.
570. Id.
571. A. Lewis & N.Y. Times, Portrait of a Decade 45 (1964).
572. See S. Wasby, supra note 13, at 169-71 (discussing eight cases in which certiorari denied).
573. See Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230, 231 (1957) (per curiam) 

(fourteenth amendment forbids state as trustee from denying blacks admission to school for white male 
orphans established by testamentary trust); Fikes v. Alabama, 352 U.S. 191, 198 (1957) (forced confession 
deprived black defendant of due process of law).

574. 352 U.S. 903 (1956) (per curiam), affirming 142 F. Supp. 707 (M.D. Ala.).

B. OCTOBER TERM 1956

During the 1956 Term, the Court underwent two changes in personnel. 
Mr. Justice Minton retired in mid-October, and President Eisenhower 
appointed William J. Brennan to replace him. Brennan took his seat October 
16 under a recess appointment and was formally confirmed by the Senate in 
March. In February of 1957 Mr. Justice Reed retired and was replaced by 
Charles E. Whittaker, who took his seat March 25, 1957. Even with these 
changes, the Court continued routinely to deny certiorari to school desegrega
tion judgments.572

The Court granted plenary consideration to only two cases involving racial 
issues during the 1956 Term, but neither was directly related to Brown.573 574 In a 
brief per curiam order, however, the Court in effect overruled Plessy v. 
Ferguson without mentioning it by name. On November 13, 1956, the Court 
issued the following order in Gayle v. Browder,5''4 an appeal from a three-judge 
district court in Alabama: “The motion to affirm is granted and the judgment 
is affirmed. Brown v. Board of Education, 347 U.S. 483; Mayor and City 
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Council of Baltimore v. Dawson, 350 U.S. 877; Holmes v. Atlanta, 350 U.S. 
879.”575

575. Id. at 903.
576. See A. Lewis & N.Y. Times, Portrait of a Decade 780-84 (1964) (discussing black boycott to 

end segregation on buses).
577. 142 F. Supp. at 710-11.
578. Id. at 710.
579. Flemming v. South Carolina Elec. & Gas Co., 224 F.2d 752, 752-53 (4th Cir. 1955), appeal 

dismissed, 351 U.S. 901 (1956) (per curiam). The order dismissing the appeal led some reporters to the 
mistaken conclusion that the Court had thereby condemned segregation on buses. A. Lewis & N.Y. 
Times, Portrait of a Decade 75 (1964).

580. 142 F. Supp. at 717.
581. Mr. Justice Clark’s preconference notes on Gayle, if they still exist, have not been found. Other 

sources of notes on the cases are the papers, not yet accessible, of Chief Justice Warren, Mr. Justice Black, 
Mr. Justice Douglas, Mr. Justice Brennan (Manuscript Division, Library of Congress), and Mr. Justice 
Harlan (Mudd Manuscript Library, Princeton University). Mr. Justice Frankfurter apparently left no 
notes, and the notes of Mr. Justice Reed are not available.

582. See RCC [Clerk] to Burton, J., Certiorari Memo (Oct. Term 1956), No. 342 [Gayle v. Browder] and 
No. 343 [Owen v. Browder], Box 296, HHB(LC) (Burton’s handwritten notation). The notation suggests a 
break, or at least a tension, with Mr. Justice Burton’s general policy that the Court should only sparingly 
affirm appeals from federal courts summarily, “because the appellant often does not present his case fully 
on the merits when filing his jurisdictional statement,” and even then only when “the question is one which 
is well covered by previous decisions.” Letter from Burton, J., to Levin & Colquroun [Clerks] (July 19, 
1949), Correspondence Box, Harold H. Burton Papers, Bowdoin College.

583. See Conference Sheet (Nov. 2, 1956), Box 302, HHB(LC) (Burton’s handwritten notations) 
(emphasis in original).

Gayle grew out of the Montgomery bus boycott.576 Aurelia S. Browder and 
others sought declaratory and injunctive relief from municipal ordinances and 
state statutes requiring racial segregation on publicly operated buses.577 A 
three-judge district court had granted relief, with one judge dissenting, in a 
detailed opinion by Circuit Judge Richard T. Rives.578 Judge Rives relied on 
Henderson, Brown I, Dawson, Holmes, and a recent decision by the United 
States Court of Appeals for the Fourth Circuit holding segregation on public 
buses unconstitutional,579 to conclude that Plessy “has been impliedly, though 
not explicitly, overruled, and that, under the later decisions, there is now no 
rational basis upon which the separate but equal doctrine can be validly 
applied to the public carrier transportation.”580 The City appealed, and 
because the decision was by a three-judge court, the case fell within the 
obligatory jurisdiction of the Supreme Court.

The only available set of preconference notes are those of Mr. Justice 
Burton.581 Burton’s notes are fragmentary—and the notes of one Justice are 
thin evidence at best—but they are revealing. Burton, as he customarily did, 
made two preconference notations of dispositions of the case that appealed to 
him. On the top of his law clerk’s memorandum on the case, he wrote, “Aff. 
with p. c. opinion.”582 583 On his Conference Sheet, which listed the cases to be 
considered at the November 2 conference, he wrote a short summary of Gayle 
and noted in the margin, “Amounts to overruling Plessy v. Ferguson on intra
state buses—could do it from our [illegible] cases and brief opinion overruling 
Plessy v. Ferguson. Excellent opinion in DC deserves recognition."5^ The two 
notations demonstrate that Burton, for one, was fully prepared to vote to 
affirm Gayle summarily and to announce, in effect, the demise of Plessy in a 
brief per curiam order. Unlike his, and Clark’s, preconference consideration 
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of Dawson the preceding year, Burton saw no need for oral argument or a full 
opinion on the scope of Brown.

It is too much to conclude that the Court had by the 1956 Term adopted a 
formal strategy for policing Brown and resolving the questions Brown left 
unanswered about the remaining vitality of Plessy. The evidence instead 
suggests that the Justices had changed, or were changing, their assumptions 
about the necessity of plenary consideration of the unresolved issues in Brown. 
When Dawson and Holmes arrived at the Court, the Justices viewed plenary 
consideration as an open option. Burton’s reaction to Gayle, however, 
strongly suggests that by 1956 the Court viewed summary treatment and not 
plenary consideration as the desirable method for policing Brown. In the 
following Term the Court further indicated its willingness to rely on summary 
treatment of Brown-related issues. The evidence is provided not by additional 
summary dispositions during the 1957 Term584 585 but by the Court’s internal 
handling of a case that did receive plenary consideration, NAACP v. Alabama 
ex rel. Patterson.™

584. See S. Wasby, supra note 13, at 171-73 (discussing denial of certiorari in three school segregation 
cases in 1957 Term).

585. 357 U.S. 449 (1958).
586. Docket Book (Oct. Term 1956), Box 309, HHB(LC).
587. 353 U.S. 972, 972 (1957) (granting certiorari).
588. 357 U.S. 449, 453-54 (1958), reversing State v. NAACP, 265 Ala. 349, 91 So. 2d 214 (1956).
589. An Act to Amend Sections 9426 and 9427 of the Code of Alabama, No. 610, 1939 Ala. Acts 976 

(1940) (foreign corporations must register with state before transacting business) (repealed 1959).
590. 357 U.S. at 451.
591. See J. Peltason, 58 Lonely Men 63-78 (1961) (opponents of desegregation focused attacks on 

NAACP); Murphy, The South Counterattacks: The Anti-NAACP Laws, 12 W. Pol. Q. 371, 374-79 (1959) 
(discussing state laws directed against NAACP). See generally Osborne, Freedom of Association: The 
NAACP in Alabama, in The Third Branch of Government 149 (C. Pritchett & A. Westin eds. 1963).

592. W. Murphy, Congress and the Court 156 (1962).
593. On “Red Monday,” June 17, 1957, the Court decided the following cases: Service v. Dulles, 354 

C. OCTOBER TERM 1957

Certiorari was granted by unanimous vote586 587 on May 27, 1957, in NAACP 
v. Alabama ex rel. Patterson™ to review the constitutionality of a state court 
decision holding the NAACP in contempt for refusing to turn over its 
membership lists, dues accounts, books, and other records to the Attorney 
General of Alabama.588 The Alabama law requiring such disclosure589 was 
one of several that were enforced in Southern States at the time590 and that 
had the transparent aim of driving out of business the most accessible and 
troublesome protagonist of desegregation, the NAACP.591

Whatever hopes the Court had entertained for minimizing the intensifying 
controversy over segregation became futile with events that intervened 
between the grant of certiorari in May of 1957 and the oral arguments on 
January 15 and 16 of 1958. During the Court’s 1957 summer recess, 
Representative William E. Jenner of Indiana launched what became, in 
Walter Murphy’s words, “the most fundamental challenge to judicial power 
in twenty years.”592 Prompted by the Court’s recent decisions curtailing 
antisubversive programs and statutes,593 Jenner introduced a bill to curb the 
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jurisdiction of the Court.594 The Jenner attack did not gain momentum until 
later,595 but the mere introduction of the bill meant that the Supreme Court 
was under fire now from more than one section of the country. The South 
remained the focus of criticism of the Court, with Southern resistance 
becoming increasingly violent.596 Reaction to Brown II precipitated a national 
crisis shortly before the beginning of the 1957 Term when President 
Eisenhower ordered federal troops to ensure the desegregation of Little Rock 
Central High School.597 The ultimate implication of Brown II was desegrega
tion at fixed bayonet point.598

U.S. 363, 388-89 (1957) (holding invalid a discharge of foreign service officer by Civil Service Commission 
Loyalty Review Board); Yates v. United States, 354 U.S. 298, 326-27 (1957) (reversing conviction of 
Communist Party leaders because Smith Act does not forbid advocating overthrow of government without 
instigating action); Sweezy v. New Hampshire, 354 U.S. 234, 255 (1957) (reversing conviction for refusal to 
testify before state legislature as to knowledge of Progressive Party); Watkins v. United States, 354 U.S. 
178, 216 (1957) (reversing conviction for refusal to testify before House Un-American Activities 
Committee concerning identity of acquaintances in Communist Party). W. Murphy, Congress and the 
Court 100 (1962); see id. at 154-55 (quoting Jenner’s reactions to decisions).

Congressional reaction to decisions in other areas, such as criminal law and bar admissions, also fueled 
the attack. See Mallory v. United States, 354 U.S. 449, 455-56 (1957) (reversing rape conviction because of 
unnecessary delay in appearance before magistrate); Jencks v. United States, 353 U.S. 657, 672 (1957) 
(reversing conviction of labor union president for falsely swearing he had never belonged to Communist 
Party); Schware v. Board of Bar Examiners, 353 U.S. 232, 238-39 (1957) (overruling disqualification of 
applicant from admission to bar because of prior membership in Communist Party); W. Murphy, 
Congress and the Court 127-83 (1962) (discussing Jencks Bill and subsequent congressional attacks 
upon Court’s jurisdiction).

594. The bill would have eliminated the Court’s jurisdiction over cases concerning contempt of 
Congress, the loyalty-security program, state antisubversive statutes, regulation of employment and 
subversive activities in schools, and admission to the practice of law. P. Kurland, Politics, the 
Constitution, and the Warren Court 29 (1970). See generally W. Murphy, Congress and the 
Court 154-83 (1962).

595. See W. Murphy, Congress and the Court 157-70 (1962) (discussing proponents’ efforts to 
pass Jenner bill).

596. J. Peltason, 58 Lonely Men 51-53, 58-60, 135-78 (1961) (discussing instances of Southern 
resistance to school desegregation).

597. Id. at 52-53.
598. A contemporary newspaper reportedly editorialized,

The gleaming bayonets are ugly, and the cause for their presence is enough to grieve the heart 
of a nation. But they carry a proud and beautiful message. They say what too long was unsaid 
before, that ours is a government of law, that the Constitution is the supreme law of the land, 
that the Supreme Court is the final interpreter of the Constitution, that edicts of the Court are 
not to be flouted.

Pollak, Mr. Justice Frankfurter: Judgment and the Fourteenth Amendment, bl Yale L.J. 304, 304(1957) 
(quoting Civil Liberties, Oct. 1957, at 1, col. 3, which quoted Louisville Courier-Journal).

599. See Brief and Argument for Respondent at 9-14, NAACP v. Alabama ex rel. Patterson, 357 U.S. 
449 (1958), reprinted in 54 Kurland & Casper, supra note 261, at 296-301 (judgment based on state 
procedure left no federal question to be reviewed by Supreme Court).

In NAACP v. Alabama ex rel. Patterson the Court for the first time agreed 
to hear a case involving the legal fallout of the Segregation Cases. The case 
was difficult from a technical standpoint. The State had a forceful argument 
that the Court lacked jurisdiction because the judgment of the Supreme Court 
of Alabama rested on an independent and adequate state ground.599 On the 
merits, the NAACP conceded that its asserted right of “freedom of associa
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tion” was unprecedented, but argued that the right could be “distilled” from a 
variety of prior decisions.600

600. Brief for Petitioners at 18, NAACP v. Alabama ex rei. Patterson, reprinted in 54 Kurland & Casper, 
supra note 261, at 337.

601. Mr. Justice Burton’s notes on the vote are ambiguous. The vote may have been unanimous or Mr. 
Justice Clark may have passed. Docket Book (Oct. Term 1957), Box 309, HHB(LC).

602. Id.
603. Harlan, J., Memorandum for the Conference (April 22, 1958), File 91 [X'/l/lCP] (Oct. Term 1957), 

TCC(UT).
604. Id.
605. Id.
606. See Harlan, J., Memorandum for the Conference (May 2, 1958), File 91 [.V4.4CP] (Oct. Term 

1957), TCC(UT) (revisions made to meet points of view expressed in conference).
607. For example, Harlan suggested adding a sentence that read, "We cannot blink [at] the fact that 

strong local sentiment exists against the cause which petitioner espouses." Harlan, J., Memorandum for the 
Conference (May 23, 1958), File 91 [N.4/1CP] (Oct. Term 1957), TCC(UT). Frankfurter immediately wrote 
Harlan, "I much prefer it be not added. I do not see that it strengthens your legal argument or adds a tittle 
to it, [and it] seems to me to stir feelings needlessly—no matter how true the statement.” Frankfurter, J., 
Note to Harlan, J. (no date), File 4057, Box 220, FF(LC).

608. See Harlan, J., Draft Opinions (May 2, May 8, May 15, June 20, 1958), File 91 [N/MCP] (Oct. 
Term 1957), TCC(UT).

At conference after oral argument the Court voted to reverse.601 On 
January 21, 1958, the Chief Justice assigned Mr. Justice Harlan to write the 
opinion of the Court as a brief per curiam.602 Harlan worked for three months 
on the opinion. He finally circulated it on April 22, but his cover letter 
expressed disquiet over the proposed form of disposition:

My work on this case has left me with the firm conviction that it 
would reflect adversely on the Court were we to dispose of the case 
without a fully reasoned opinion. In my view, the considerations 
here are quite different from those which have led us to per cur all 
of the cases in this field which have come to us since the original 
segregation cases were decided. Having found it impossible to write 
a satisfactory opinion within the normal compass of a per curiam, 
as originally proposed, I have ventured to prepare a full-scale 
opinion. In doing this, I have thought it important that the opinion 
should be written (1) with the utmost dispassion, (2) within an 
orthodox constitutional framework and (3) as narrowly as possi
ble.603

He added that he had “no personal objections” to releasing the opinion as a 
per curiam and that he would be willing to have the opinion issued “under 
some other name if that be deemed wise.”604 He concluded, “However, I think 
there are compelling reasons against handing down an opinion of this length 
as a per curiam, and that there are also good affirmative reasons for not 
having a per curiam at all in this instance.”605

Harlan succeeded in convincing his colleagues that the opinion should not 
be per curiam. Although the Court agreed in both form and substance to 
Harlan’s draft, several Justices offered suggestions for the discussion of the 
merits of the NAACP’s claim of freedom of association.606 To accommodate 
those suggestions and others concerning the tone of the opinion,607 Harlan 
circulated on May 2, May 8, May 15, and June 20 four more revisions of his 
April 22 draft.608
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On the same day that Harlan circulated his final revised draft, Mr. Justice 
Clark, after much thought, circulated a one-page dissenting opinion.609 The 
dissent, against which Clark’s law clerk unsuccessfully argued for substantive 
and “policy reasons,”610 objected to the majority’s disposition of the jurisdic
tional issue. Clark circulated a revised draft of his dissent on June 25 and 
received the same day a letter from Mr. Justice Frankfurter trying to talk him 
out of the dissent.611 Frankfurter acknowledged “the torturing difficulty for 
you” in the case and said that he could understand a dissent on the merits. He 
argued, however, that a dissent on procedural grounds

doesn’t seem to me a good enough starting point for a break in the 
unanimity of the Court in what is, after all, part of the whole 
Segregation controversy. The sky is none too bright anyhow. The 
mere fact that you are dissenting on the ground that the State’s 
interests have not been adequately put to us—though I thought at 
the time that the State’s interests were put to us on the merits very 
effectively—would be blown up out of all proportion to what you 
yourself would subscribe to.612

Frankfurter’s letter concluded by asking Clark “to consider whether the use 
that is bound to be made of what you have written is worth the price.”613 On 
June 30, the last day of the Term, Clark circulated a one-sentence memoran
dum to the Conference withdrawing his dissent;614 NAACP v. Alabama ex rel. 
Patterson was released that morning as a unanimous decision reversing the 
contempt order and vacating the $100,000 fine against the NAACP.615 Other 
issues were remanded.616

The decision thus preserved the unanimity of the Court in the “Segregation 
controversy,”as Frankfurter had styled it to Clark.617 The April 22 letter by

609. See Clark, J., Draft Dissenting Opinion (June 20, 1958), File 91 [¡V/1/1CP] (Oct. Term 1957), 
TCC(UT).

610. The law clerk wrote to his Justice,

[T]he only point on which a dissent seems possible to me is squarely on the merits .... For 
my own self, I think the merits properly decided by the majority thus far. But, apart from 
that, there also seems strong policy reasons militating against any division of the Court on the 
merits of these segregation-aftermath cases.

Letter from RPG [Clerk] to Clark, J. (no date), File 91 [MMCP] (Oct. Term 1957), TCC(UT).
611. Letter from Frankfurter, J., to Clark, J. (June 25, 1958), File 91 [¡V/1/1CP] (Oct. Term 1957), 

TCC(UT).
612. Id.
613. Id.
614. Clark, J., Memorandum to Conference (June 30, 1958), File 91 [N.4/1CP] (Oct. Term 1957), 

TCC(UT). Frankfurter returned the memo to Clark with a short note saying, "I congratulate you!” See id. 
(handwritten notation).

615. 357 U.S. at 466-67.
616. Because the question had not been decided below, the Court remanded the question of the right of 

Alabama to enjoin the NAACP from doing business in the state. The case was back in the Supreme Court 
on three more occasions. See NAACP v. Alabama ex rel. Patterson, 360 U.S. 240, 244-45 (1959) (reversing 
Alabama Supreme Court decision reaffirming original contempt conviction); NAACP v. Gallion, 368 U.S. 
16, 16-17 (1961) (ordering hearing on motion to dissolve temporary state court order restraining NAACP 
from doing business in Alabama); NAACP v. Alabama ex. rel. Flowers, 377 U.S. 288, 307-10 (1964) 
(reversing state decision permanently enjoining NAACP from doing business in Alabama).

617. Letter from Frankfurter, J , to Clark, J. (June 25, 1958), File 91 [/V/1/1CP] (Oct. Term 1957), 
TCC(UT).
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Harlan and the Frankfurter letter to Clark confirm what by then was obvious 
to everyone following the Court’s treatment of the questions developing in the 
segregation controversy: if at all possible, when faced with issues even 
indirectly involving segregation, the Court placed a high value on speaking 
with a unanimous voice. But the evidence from the Court’s disposition of 
segregation and segregation-related cases during the 1955, 1956, and 1957 
Terms suggests that the Court did not have a formal, uniform “strategy” for 
dealing with the fallout from Brown.618 Instead, the Court’s attitude to the 
aftermath of Brown evolved, and rather uncertainly at that.

618. To say that the Court employed a conscious strategy beyond unanimity—in the sense of “conscious 
activity and planning,” as Wasby, D’Amato, and Metrailer seem to suggest—proves too much See S. 
Wasby, supra note 13, at 11 (defining “strategy”). The authors qualify their thesis: "Just as the justices’ 
awareness of the Court’s effects did not mean they always planned to have those effects, to say that the 
Court is engaged in strategy is not to say that strategy governs all its actions.” Id. at 10. The problem, of 
course, is that exceptions to a strategic “plan” may alter or abrogate the plan depending on the frequency of 
the exceptions and the reasons for them. This problem renders treacherous the use of a notion of 
“strategy.”

619. “(SJummary treatment may, even more than another full opinion could, finally foreclose the 
segregation issue, because such matter-of-fact handling itself indicates that the Court thinks the matter 
well-settled and would regard any attempt to distinguish or limit its decision in the Segregation Cases as 
mere hair-splitting.” Note, supra note 505, at 714 (footnote omitted).

620. Harlan, J., Memorandum for the Conference (Apr. 22, 1958), supra note 603.
621. E. Warren, The Memoirs of Earl Warren 298 (1977).

The preconference consideration of Dawson and Holmes indicates that 
some members of the Court assumed that the cases were to be considered, like 
others, as candidates for plenary consideration or summary action. After 
agreeing to dispose of Dawson and Holmes summarily, the Court needed to 
take only a short step to treat Gayle v. Browder in the same manner.619 But, as 
Harlan’s April 22 letter shows, NAACP v. Alabama ex rel. Patterson posed 
“considerations . . . quite different.”620 The case was doctrinally too far 
removed from the logical, if unexplained, elaboration of Brown in which the 
Court indulged in the 1955 and 1956 cases. Moreover, the controversy over 
the behavior of the Court had broadened menacingly since Gayle. The Court’s 
full opinion in NAACP v. Alabama ex rel. Patterson suggests that summary 
treatment was a presumption after Gayle, but a presumption that could, and 
did, yield to other considerations. Summary treatment was a value that 
emerged slowly, was confined to eradicating Plessy in toto and to overseeing 
Brown II, and was discarded readily as circumstances became more complex. 
Unanimity in both result and opinion, on the other hand, remained a much 
higher value during the period. Yet in Cooper v. Aaron, slightly more than 
three months after NAACP v. Alabama ex rel. Patterson, even unanimity 
yielded. The irony is that unanimity was broken by one of the Justices who 
had worked hardest to preserve it from the outset, Mr. Justice Frankfurter.

V. Cooper v. Aaron (1958)

“There was but one event that greatly disturbed us during my tenure,” 
wrote Earl Warren in his Memoirs, “and that was the aforementioned Little 
Rock case (Aaron v. Cooper) which gave Governor Faubus the national 
spotlight.”621 Orval E. Faubus, Governor of Arkansas, had attained the 
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national spotlight (by gift or desire) in September of 1957 when President 
Eisenhower sent federal troops to thwart the Governor’s attempt to prevent 
court-ordered desegregation of Little Rock Central High School.622 The 
Supreme Court became directly involved in the Little Rock crisis only in the 
last days of the 1957 Term. The Court’s response to Little Rock, neatly 
understated by Warren’s Memoirs, can be understood only against a detailed 
chronology of the litigation. Unlike the other cases considered here, Cooper v. 
Aaron moved very quickly after the district court gave judgment, and day-to- 
day reactions at the local level substantially affected the shape and tone of the 
Supreme Court opinion.

622. J. Peltason, 58 Lonely Men 164-78 (1961). See generally S. Adams, First-Hand Report 
(1961); D. Eisenhower, Waging Peace 162-75 (1965); B Hays, A Southern Moderate Speaks 
(1959); Bartley, Bibliographic Essay, in J. Peltason, 58 Lonely Men 273-74(1961).

623. Aaron v. Cooper, 163 F. Supp. 13, 17 (E.D. Ark.), cert, denied, 357 U.S. 566, reversed en banc, 257 
F.2d 33 (8th Cir.), affirmed. 358 U.S. 1 (1958). The order, proposed by the School Board and approved by 
the district court, provided for desegregation in three phases: Grades 10-12, followed by Grades 7-9, and 
then Grades 1-6. The succeeding phases were to begin after successful implementation of the prior phases. 
Aaron v. Cooper, 143 F. Supp. 855, 859-60 (E.D. Ark. 1956) (approving desegregation plan by defendant 
school board), affirmed, 243 F.2d 361 (8th Cir. 1957).

624. 163 F. Supp. at 18 (quoting Brown v. Board of Educ., 349 U.S. at 300).
625. Id. (quoting 349 U.S. at 300).
626. Id. at 32.
627. Id. at 13.
628. 357 U.S. at 567. Frankfurter drafted the order. See Frankfurter, J., Draft Order (June 27, 1958), 

File 1 [Cooper] (Aug. Spec. Term 1958), TCC(UT).
629. J. Peltason, 58 Lonely Men 186 (1961).

On February 20, 1958, the Little Rock School Board and the Superintend
ent of Schools, citing disruptions at Central High and the climate of local 
resistance, petitioned the district court for a two-and-one-half-year postpone
ment of the desegregation order that was in effect.623 The Board’s position was 
that it had made “a prompt and reasonable start” toward desegregation in 
“good faith” as required by Brown II, but that “problems of administration” 
warranted a finding “that additional time is required to carry out the ruling in 
an effective manner.”624 The original plaintiffs, now respondents, argued that 
delay was foreclosed by another passage in Brown II: “But it should go 
without saying that the vitality of these constitutional principles cannot be 
allowed to yield simply because of disagreement with them.”625 On June 20, 
1958, after an extensive hearing and months of deliberations, Judge Harry J. 
Lemley granted the petition for delayed implementation of the plan.626 Three 
days later Lemley declined to stay his order.627 Seeing a major setback in what 
was popularly becoming the test case for the implementation of Brown, the 
plaintiff black parents appealed to the United States Court of Appeals for the 
Eighth Circuit and simultaneously petitioned for certiorari in the Supreme 
Court. On the last day of the 1957 Term, the Supreme Court issued a three- 
paragraph per curiam order denying certiorari, but noting that the circuit 
court undoubtedly “will recognize the vital importance of the time element in 
this litigation, and that it will act upon the application for a stay or appeal in 
ample time to permit arrangements to be made for the next school year.”628 
The Board scheduled the school year to begin September 2, 1958.629

The court of appeals convened en banc on August 4, one week after 
Arkansas Democrats had overwhelmingly nominated Faubus for a third term 
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as Governor.630 On August 18, the court of appeals reversed Judge Lemley by 
a 6-1 vote;631 three days later, however, the circuit court stayed its mandate to 
permit the School Board to petition for certiorari in the Supreme Court.632

630. Id. at 186-87.
631. 257 F.2d at 40. The lone dissenter was Archibald K. Gardner, the 90-year-old Chief Judge. Judge 

Marion C. Matthes, then the junior member of the court, has stated that he was assigned to write the 
opinion of the en banc court because no other judge in the majority would take it. Matthes says that when 
he agreed to write the opinion, Gardner told him, ‘“That's a load off my mind. But don't be too hard on 
Judge Lemley”’ T. Fetter, A History of the United States Court of Appeals for the Eighth 
Circuit 71 (1977).

632. 358 U.S. at 13-14.
633. Id. at 14.
634. J.Peltason, 58 Lonely Men 187 (1961). The Special Term was the only such Term convened by 

Warren during his tenure and was only the third such Term of the century. The most recent Special Term 
prior to Cooper v. Aaron was the June Special Term 1953, which Chief Justice Vinson convened to consider 
stays of execution in the Rosenberg espionage case, Rosenberg v. United States, 346 U.S. 273 (1953). The 
other Special Term was July Special Term 1942. Ex Parte Quirin, 317 U.S. 1 (1942).

On August 23, five days before the Supreme Court convened, the Conference of State Chief Justices 
approved by a 36-8 vote a report condemning the Court for “‘adopt[ing] the role of policy-maker without 
proper judicial restraint.’’’ W. Murphy, Congress and the Court 224-25 (1962); see U.S. News & 
World Report, Oct. 24, 1958, at 36-37 (discussing conference action).

635. 358 U.S. at 4.
636. Id. at 14.
637. Brief for Petitioner at 16, Cooper v. Aaron, 358 U.S. 1 (1958), reprinted in 54 Kurland & Casper, 

supra note 261, at 571.
638. See 3 Race Rel. L Rep. 1048, 1048-49 (1958) (reprinting bills).
639. See id. at 1043-44.
640. See id. at 1046-47.
641. J. Peltason, 58 Lonely Men 189 (1961).

With the beginning of the school term approaching rapidly, the original 
plaintiffs applied to Mr. Justice Whittaker as circuit justice for a stay of the 
circuit court’s stay of mandate and also for a stay of Judge Lemley’s original 
order. Whittaker referred the application to the entire Court.633 Because the 
October 1958 Term was not scheduled to begin until October 6, Warren 
convened a Special Term,634 and on August 28 the Court heard oral 
arguments on the applications for a stay.635 Concluding that the application 
“necessarily involved consideration of the merits of the litigation,” the Court 
gave the School Board until September 8 to file a formal petition for certiorari 
and set oral arguments for September 11, with the United States invited to 
participate as amicus curiae.636

Between the special hearing on August 28 and the oral argument on 
September 11, the record and issues in the case were supplemented in an 
unorthodox fashion. The Arkansas legislature, called into special session by 
the Governor on August 26, passed a “raft of bills”637 authorizing, inter alia, 
the Governor to close any public schools facing integration638 and to transfer 
funds earmarked for public schools to private, segregated schools.639 Faubus, 
satisfied that he held trump cards, did not sign the bills immediately, but 
awaited further developments. The Little Rock School Board, faced in 
another bill with procedures for recall of its members,640 asserted its authority 
against Faubus by delaying the opening of the school term until September 
15.641 Attorney General William P. Rogers wrote letters on September 7, and 
released them publicly two days later, assuring the City Manager of Little 
Rock and the President of the School Board that the Department of Justice, 
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utilizing an expanded United States Marshal’s Office, was “ready to cooper
ate fully” with local officials to prevent violence “within the limits of our 
respective responsibilities.”642 The letters were filed in the Supreme Court by 
the Solicitor General and distributed to the Justices.643

With the complexion of the case changing almost daily, the Supreme Court 
became increasingly uneasy. Justice Clark worried privately that the Special 
Term would appear to belie the measured pace and local flexibility in 
desegregation promised in Brown II.M4 Mr. Justice Frankfurter worried 
aloud, in a September 2 letter to Mr. Justice Harlan, that the case was 
developing in Chief Justice Warren’s mind into a constitutional fight between 
Faubus and the Court.645 Frankfurter, who was closely following newspaper 
editorials on the case,646 added that the courage of the School Board in 
standing up to Faubus “carries some important implications as to the 
elements of public opinion which are relevantly to be kept in mind by us in the 
procedures we adopt, when choice is open, and in how we express what we 
do.”647 Frankfurter explained that Southern moderates, such as the President 
of the School Board, Wayne Upton, and the Board attorney, Richard C. 
Butler,

ought to be won, and I believe will be won, to the transcending 
issue of the Supreme Court as the authoritative organ of what the

642. Press Release, Department of Justice (Sept. 9, 1958), Box 325, HHB(LC).
643. Hearing on Petition for Writ of Certiorari, Cooper v. Aaron, reprinted in 54 Kurland & Casper, 

supra note 261, at 698.
644. At some point between August 28 and September 12, when the Supreme Court issued its per 

curiam order affirming the court of appeals, Mr. Justice Clark wrote in longhand two outlines for a 
statement dissenting from the judgment. There is no evidence that he ever had the outlines typed, much less 
printed. The more complete outline begins by noting that his dissent “is not to be construed in any respect 
whatsoever as a change in position from that taken in Brown. I adhere steadfastly to my vote there.” Clark, 
J , Draft Dissenting Opinion (no date), File 1 [Cooper] (Aug. Spec. Term 1958), TCC(UT). He went on to 
voice two concerns. “However, as I understood Brown, integration was not to be accomplished through 
push button action but rather by ‘deliberate speed.’” Id. The Justice’s primary concern appears to have 
been the accelerated consideration of the case:

I know of no reason why we should set aside all procedural rules in this case and still require 
other litigants to comply with the same. The case should be considered in its regular course, 
not by forced action. Of all tribunals this is one that should stick strictly to the rules. To do 
otherwise is to create the very situation that the Constitution prohibits, the existence of a 
preferred class.

For all practical purposes it makes no difference whether the petitioners enter integrated 
schools on September 8th or October 6th, the day we convene our next Term. But to strip 
from the respondent its right under the rules of the Court to the regular period for appeal 
means much in the administration of justice. “Equal Justice under Law” requires at least that 
much I would let the case take its regular course.

Id.
645. Letter from Frankfurter, J., to Harlan, J. (Sept. 2, 1958), File 1265, Box 65, FF(LC).
646. See Letter from Frankfurter, J., to Warren, C.J. (Sept. 1 1, 1958), File 4052, Box 220, FF(LC) 

("Washington Post was right the other day in its editorial, in characterizing the action of the School Board 
as courageous.”). Developments in the Little Rock case were the subject of repeated editorials. See Due 
Process, N.Y. Times, Aug. 30, 1958, at 14, col. 1 (decision in Little Rock case would be "another important 
document in the history of American democracy”); Before the High Court, N.Y. Times, Aug. 28, 1958, at 
27, col. 1 (Court has chance to keep desegregation efforts going without further need for federal troops); A 
Historic Court Session, N.Y. Times, Aug. 27, 1958, at 28, col. 1 (future course of Southern desegregation 
depends on Supreme Court decision in Little Rock case).

647. Letter from Frankfurter, J., to Harlan, J. (Sept. 2, 1958), supra note 645.
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Constitution requires. In everything we do, and how we do it, we 
must serve as exemplars of understanding and wisdom and magna
nimity to the Butlers and Uptons of the South, as well as to the 
younger generation who not only recognize the inevitability of 
desegregation but want to further the acceptance in action of such 
inevitability.648

648. Id.
649. Letter from Frankfurter, J., to Warren, C.J. (Sept. II, 1958), supra note 646.
650. Id.
651. Burton, J., Diary (Sept. 1 1, 1958), Box 4, HHB(LC) [hereinafter 1958 Burton Diary], The 

argument has been published in 54 Kurland & Casper, supra note 261, at 665-730, and has been rehearsed 
in J. Peltason, 58 Lonely Men 189-90 (1961) and in S. Wasby, supra note 13, at 175-77.

652. Aaron v. Cooper, 163 F. Supp. 13, 19 (E.D. Ark.), cert, denied, 357 U.S. 566, reversed en banc, 257 
F.2d 33 (8th Cir.), affirmed, 358 U.S. 1 (1958).

653. 257 F.2d at 37.
654. 54 Kurland & Casper, supra note 261, at 674. Mr. Justice Brennan later asked Butler whether the 

actions of the Governor, legislature, and state judiciary violated the supremacy clause of the Constitution. 
Id. at 685-86.

655. See id. at 680-82, 687-88 (Warren asked Butler about law “to frustrate the rights” of black school 
children).

656. Id. at 677-79, 695.

To put his thesis into action, on the morning of oral arguments Frankfurter 
wrote Warren and suggested “the desirability of having you say, when Mr. 
Butler gets to his feet, that the Court takes note of the fact of the Board’s vote 
not to open the schools until the 15th.”649 Frankfurter, agreeing with the 
Washington Post that the Board’s action was “courageous,” explained to 
Warren as he had to Harlan:

My own view has long been that the ultimate hope for the 
peaceful solution of the basic problem largely depends on winning 
the support of lawyers of the South for the overriding issue of 
obedience to the Court’s decision. Therefore I think we should 
encourage every manifestation of fine conduct by a lawyer like 
Butler.650

Before oral arguments on September 11, the Court met in conference for 
thirty minutes to discuss procedures at the special session, but did not adopt 
Frankfurter’s suggestion.651 The most important feature of the argument was 
the change in the Court’s perception of the central issues of the case. In the 
district court the question had been whether delay was warranted by the 
disruption of the educational process that occurred after the Board’s 
“prompt” and “good faith” start at desegregation.652 653 In the court of appeals 
the central question had become whether local opposition to desegregation, 
which caused the disruption, was a valid justification for delay under Brown 
II.b5i In the Supreme Court the Chief Justice rhetorically asked Butler 
whether “the real issue before this Court is not just whether the School Board 
is frustrating the rights of these children, but whether the acts of any agency 
of the State of Arkansas are preventing them from exercising their constitu
tional rights?”654 The Court, obviously concerned by the laws passed at the 
special legislative session,655 pressed Butler to state what the Board planned to 
do during the two-and-one-half-year postponement that it sought.656 Butler 
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had no precise answer, although he suggested broadly that time was needed to 
clear the air and perhaps to test the new state legislation.657 Frankfurter later 
asked Butler:

Am I right to infer that you suggest that the mass of people in 
Arkansas are law-abiding, are not mobsters; they do not like 
desegregation, but they may be won to respect for the Constitution 
as pronounced by the organ charged with the duty of declaring it, 
and therefore adjusting themselves to it, although they may not like 
it?658

Butler replied, “Your honor, you have said it so much better and so much 
more accurately and so much more concisely than I could that I adopt it 
wholeheartedly.”659 The Court had few pointed questions for either of the 
other lawyers who argued for the respondents, Thurgood Marshall and 
Solicitor General Rankin.660

The Court met in conference immediately after the oral arguments 
concluded. Within thirty minutes, according to Burton’s Diary, it was 
“decided to affirm tomorrow [and] hand down [the] opinion later (by October 
6). Frankfurter and Harlan to draft the order of tomorrow. Brennan to draft 
opinion for Court.”661 On September 12, the Court issued a unanimous three- 
paragraph per curiam order affirming the court of appeals and thereby 
dissolving the stay.662

Faubus reacted immediately to the Court’s decision. He signed into law the 
bills passed during the special session of the legislature and announced that he 
was closing the Little Rock High Schools: ‘“I have determined that domestic 
violence within the Little Rock School District is impending.’”663 Utilizing a 
provision of the school closing law,664 he called a special election for 
September 27 on the question of whether all of the public schools in Little 
Rock should be integrated.665 Faubus reassured the voters that a prosegrega
tion vote would be costless. He announced that if the electorate rejected

657. See id. at 678 (delay warranted “to let things . . . simmer down”).
658. Id. at 703-04.
659. Id. at 704.
660. See id. at 711-17 (arguments of Marshall), 722-27 (Rankin).
661. 1958 Burton Diary (Sept. 1 1, 1958), supra note 651.
662. See 358 U.S. at 5 n.*  (reproducing order). The order read in part:

The Court, having fully deliberated upon the oral arguments had on August 28, 1958, as 
supplemented by the arguments presented on September 1 1, 1958, and all briefs on file, is 
unanimously of the opinion that the judgment of the Court of Appeals for the Eighth Circuit 
of August 18, 1958, 257 F.2d 33, must be affirmed. In view of the imminent commencement 
of the new school year at the Central High School of Little Rock, Arkansas, we deem it 
important to make prompt announcement of our judgment affirming the Court of Appeals. 
The expression of the views supporting our judgment will be prepared and announced in due 
course.

Id. Burton’s Diary for September 12 noted, “We are anxious that the Little Rock opinion come down by 
Oct. 6.” 1958 Burton Diary (Sept. 12, 1958), supra note 651.

663. J. Peltason, 58 Lonely Men 195 (1961).
664. See 3 Race Rel. L. Rep. 1048-49 (1958) (reprinting bill authorizing Governor to close schools and 

call special election if court orders and federal troops enforce school integration).
665. J Peltason, 58 Lonely Men 195 (1961).
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integration, he would guarantee that the recently chartered Little Rock 
Private School Corporation would take over and operate the public school 
buildings on a fully segregated basis. Thus, the Governor promised, the voters 
could have segregation and tax-supported schools as well.666

666. Id.
667. See Brennan, J., Draft Opinion (Sept. 17, 1958), Box 325, HHB(LC) or File 1 [Cooper] (Aug. Spec. 

Term 1958), TCC(UT). Because the Clark Papers are not yet catalogued, citations are to the Burton Papers 
only.

668. Id. at 1-8.
669. Id. at 9-11.
670. See id. 12-14 (specific timetable for prompt desegregation necessary for compliance with Brown).
671. See id. at 14-18 (delay justified only if proper motivation and good faith compliance). The final 

section noted that “the problem of securing the constitutional rights of the school children by individual 
law suits against each school board may be such as to warrant the attention of the Congress in formulating 
laws pursuant to § 5 of the Fourteenth Amendment." Id. at 16-17. This suggestion, even in passing, was 
too much at least for Clark, who noted on his copy of the draft and in his notes, "Leave out about Congress. 
Close with hoopla—remind nation what issues are involved here.” Clark, J., Notes re Draft Opinion of 
Sept. 17, 1958 (no date), File 1 [Cooper] (Aug. Spec. Term 1958), TCC(LJT) (handwritten list). Clark's 
notes on the first draft of the opinion also mention that “Black suggested more punch and vigor” in the 
portion of the opinion dealing with the supremacy clause issue. Id. Clark further suggested, “After 
admonishing State cannot evade by ingenuity etc. [discussion] should be enlarged to include any scheme 
supported by public funds though tagged private." Id.

672. See Clark, J., Notes re Draft Opinion of Sept. 17, 1958 (no date), supra note 671 (objecting to 
suggestion of congressional action and suggesting expanded discussion of supremacy clause); Letter from 
Burton, J., to Brennan, J. (Sept. 18, 1958), Box 325, HHB(LC) (making minor suggestions).

673. See Letter from Harlan, J., to Clark, J. (Sept. 19, 1958), Box 325, HHB(LC) (accompanying 
alternate draft).

674. 1958 Burton Diary (Sept. 19, 1958), supra note 651.

On September 17, Mr. Justice Brennan circulated a draft opinion under his 
signature for the Court.667 The draft, which was eighteen pages in length, 
meticulously catalogued the facts of the case, beginning with the original 
desegregation order of the previous year.668 It proceeded in restrained tones to 
declare that Brown was binding on the State and its agencies under the 
supremacy clause and decisions of the Court.669 It then pointed out, using 
illustrations from lower court decisions, that the Board had a duty to adopt a 
detailed desegregation plan and suggested some content to “all deliberate 
speed.”670 Although recognizing the difficulties facing the Board, the draft 
concluded that delay was not warranted.671

Other members of the Court immediately sent Brennan numerous sug
gestions for changes in the draft.672 Like Warren in Brown II, Brennan 
discovered that the unanimity of the Court meant that rather than having a 
free hand in drafting the Court’s opinion, he was a supervising editor, 
accommodating the various views and suggestions of his colleagues. Two days 
after the first draft circulated, Mr. Justice Harlan produced an alternate draft 
for the final six pages of the opinion.673 The Court met in conference for two 
hours that day, Friday, September 19, to discuss the first draft and Harlan’s 
proposal.674 It was decided that the opinion of the Court should be signed not 
by a single Justice, but by each member of the Court. Warren explained the 
decision in his Memoirs-.

Mr. Justice Frankfurter called our attention to the fact that there 
had been a number of changes in the membership of the Court 
since Brown v. Board of Education. He suggested that in order to 
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show we were all in favor of that decision, we should also say so in 
the Little Rock case, not in a per curiam or in an opinion signed by 
only one Justice, but by an opinion signed by the entire Court. I do 
not recall this ever having been done before. However, in light of 
the intense controversy over the issue and the great notoriety given 
Governor Faubus’ obstructive conduct in the case, we thought well 
of the suggestion, and it was done.675

675. E. Warren, The Memoirs of Earl Warren 298 (1977).
676. See Brennan, J., Draft Opinion (Sept. 22, 1958), Box 325, HHB(LC).
677. See Letter from Harlan, J., to Brennan, J. (Sept. 23, 1958), Box 325, HHB(LC) or File 4052, Box 

220, FF(LC) (accompanying substitute pages).
678. Id.
679. See Brennan, J., Draft Opinion (Sept. 24, 1958), Box 325, HHB(LC).
680. 5 U.S. (1 Cranch) 137 (1803).
681. Brennan, J., Draft Opinion (Sept. 24, 1958), supra note 679; see Cooper v. Aaron, 358 U.S. 1, 18 

(1958) (“This decision declared the basic principle that the federal judiciary is supreme in the exposition of 
the law of the Constitution, and that principle has ever since been respected by this Court and the Country 
as a permanent and indispensable feature of our constitutional system.”).

682. 1958 Burton Diary (Sept. 24, 1958), supra note 651.
683. Washington Post, Sept. 24, 1958, at 1, col. 3.
684. See 3 Race Rel. L. Rf.p. 872 (1958) (reprinting School Board Petition for Further Relief).
685. See id. at 875 (reprinting Petition for Order Against Leasing).

Brennan streamlined his opinion, omitting the details of the lower court 
decisions and trimming his analysis of the School Board’s position, and 
circulated an unsigned second draft on Monday, September 22.676 Not yet 
satisfied, Harlan submitted alternate concluding pages the next day.677 
Harlan’s cover letter emphasized that his “problem” with the second draft 
was not of substance but “basically one of organization of the opinion.”678

Brennan undertook a third draft and circulated it on Wednesday, Septem
ber 24.679 The draft remained low-key but firm. For example, the discussion of 
Marbury v. Madison,680 which reaffirmed that the Court’s interpretation of 
the fourteenth amendment in Brown was the supreme law of the land, noted:

This established the basic principle that the federal judiciary is 
supreme in the exposition of the law of the Constitution. This 
decision was not without its critics, then and even now, but it has 
never been deviated from in this Court. The country has long since 
accepted it as a sound, correct and permanent interpretation.681

On the same day that Brennan circulated his third draft, the Court met again 
in conference to discuss the opinion.682

The morning of the conference, a banner headline in the Washington Post 
announced: “Faubus Plan Put Up to Court.”683 The Little Rock School 
Board, reacting to Faubus’ closing of the high schools and to the formation of 
the Little Rock Private School Corporation, went into federal district court to 
determine the constitutionality of the private school plan.684 The next day, 
Thursday, September 24, attorneys for black students who were unable to 
attend Central High when Faubus ordered it closed, also went before Judge 
John E. Miller; they sought a temporary restraining order to prevent the 
School Board from cooperating with the Private School Corporation.685 
Miller, relying on a dubious jurisdictional ground, denied the motion in an
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oral opinion Thursday afternoon686—the first judicial action since the Su
preme Court’s per curiam order September 12.

686. See 3 Race Rel. L. Rep. 882, 885 (1958) (reprinting oral opinion and orders; single judge lacks 
jurisdiction to pass on constitutionality of acts authorizing governor to close schools and call special 
election on integration issue); J. Peltason, 58 Lonely Men 196-98 (1961) (Miller refused to issue order 
until three-judge panel could be convened). The Eighth Circuit subsequently vacated the district court 
orders denying relief. Aaron v. Cooper, 261 F.2d 97, 108 (8th Cir. 1958) (per curiam), on remand, 169 F. 
Supp. 325 (E.D. Ark. 1959). A three-judge panel ultimately declared the statutes in question unconstitu
tional. Aaron v. McKinley, 173 F. Supp. 944, 950-51 (E.D. Ark.) (per curiam), affirmed per curiam sub 
nom. Faubus v. Aaron, 361 U.S. 197 (1959).

687. See Brennan, J., Draft Opinion (Sept. 25, 1958), Box 325, HHB(LC).
688. Id. at 1.
689. Id. at 13-16.
690. 245 U.S. 60 (1917).
691. 5 U.S. (1 Cranch) 137 (1803).
692. 62 U.S. (21 How.) 506 (1859).
693. 9 U.S. (5 Cranch) 115 (1809). Peters held that a state legislature could not annul the judgment of a 

United States court. 9 U.S. at 139. Perhaps because of Cooper v. Aaron, constitutional lawyers no longer 
discuss the case. During the period of “massive resistance," however, Peters was prominent. See generally 
Douglas, United States v. Peters, 5 Cranch 115, 19F.R.D. 185 (1956) (address to the Judicial Conference of 
the Ninth Circuit Court of Appeals, June 27, 1956), reprinted as Interposition and the Peters Case 1778- 
1809, 9 Stan. L. Rev. 3 (1956).

694. 287 U.S. 378 (1932). Like Peters, Sterling v. Constantin was revived in the legal debate over 
“massive resistance." In this case, the Texas governor was prevented from using military force to take over 
oil wells in the face of a federal injunction prohibiting expropriation of the wells. Id. at 404; see Freund, 
Storm over the American Supreme Court, 21 Mod. L.R. 345, 352-53 (1958) (lecture at London School of 
Economics, March 5, 1958) (citing Sterling as example of federal-state tension in discussion of 1957 
congressional effort to limit Supreme Court jurisdiction).

695. Brennan, J., Draft Opinion at 16 (Sept. 25, 1958), supra note 687. Harlan had suggested the 

The fourth and substantively final draft of Cooper v. Aaron circulated on 
September 25.687 The fourth draft retained the general analytical structure 
and reasoning of the previous two, but the tone had changed dramatically. 
Instead of beginning the opinion with an understated factual catalogue, the 
draft began:

As this case reaches us it involves questions of the highest 
importance to the maintenance of our federal system of govern
ment. It squarely presents a claim by the Governor and Legislature 
of a State that there is no duty on state officials to obey federal 
court orders resting on this Court’s deliberate and considered 
interpretation of the United States Constitution.688

The draft for the first time expressly pointed out the unanimity of those prior 
decisions supporting its analysis:689 Buchanan v. Warley,690 Marbury v. 
Madison;691 Abelman v. Booth,692 United States v. Peters,693 Sterling v. 
Constantin,694 and Brown. At the suggestion of Mr. Justice Harlan, the draft 
also noted for the first time:

Since the first Brown opinion three new Justices have come to the 
Court. They are at one with the Justices still on the Court who 
participated in the basic decision as to the inescapability and 
soundness of that decision. All the members of the Court, there
fore, are together in steadfast adherence to the principles of the 
Brown decision which we here unanimously and wholeheartedly 
reaffirm.695
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In the same paragraph that reaffirmed Brown, the draft stated for the first 
time, “Whatever historical practice may be offered in justification of racial 
segregation, state support of segregated schools with public management, 
funds or property cannot be squared with the Amendment’s command” of 
equal protection.696 The statement was clearly directed at the laws passed by 
the special session of the legislature and at the resulting plan for the Private 
School Corporation:

following language:

Since the first Brown opinion three new Justices have come to the Court. They are at one with 
the Justices still on the Court who participated in the original decision as to the inescapability 
of that decision, believing that whatever history may be offered in justification of racial 
segregation such discrimination in the public school systems of the States cannot now be 
squared with the commands of the Fourteenth Amendment that no State shall “deny to any 
person within its jurisdiction the equal protection of the laws.”

Harlan, J., Substitute Draft (Sept. 23, 1958), Box 325, HHB(LC) or File 4052, Box 220, FF(LC).
696. Brennan, J., Draft Opinion at 16 (Sept. 25, 1958), supra note 687.
697. J. Peltason, 58 Lonely Men 199 (1961).
698. See Clark, J., Notes on Sept. 25 Draft (no date), File 1 [Cooper] (Aug. Spec. Term 1958), TCC(UT) 

(handwritten notation).
699. See Burton, J., Notes on Sept. 25 Draft (no date), Box 325, HHB(LC) (handwritten notation).
700. See Brennan, J., Draft Opinion (Sept. 29, 1958), Box 325, HHB(LC).
701. 1958 Burton Diary (Sept. 29, 1958), supra note 651; see J. Peltason, 58 Lonely Men 190-91 

(1961) (discussing announcement of opinion); S. Wasby, supra note 13, at 177-79 (same).
702. 1958 Burton Diary (Sept. 29, 1958), supra note 651.

The Court’s critics were quick to point out that the issue of 
publicly supported private schools had not been presented to the 
Supreme Court by the Little Rock ruling of Judge Lemley. 
Therefore, the Supreme Court’s dictum that the use of public funds 
to operate segregated private schools is unconstitutional, was itself 
a violation of the taboo against advisory opinion. The Supreme 
Court’s defenders responded that the Court’s boldness conformed 
to long-established practice and that a more timid judicial attitude 
would have played right into the hands of those trying to evade the 
Constitution.697

Several Justices offered minor, if significant, changes in the wording of the 
opinion. Clark successfully suggested that the second sentence of the opening 
paragraph say that the case “necessarily involves” rather than “squarely 
presents” the claim by the Governor and legislature.698 Burton thought that 
the reaffirmation of Brown should state its “correctness” rather than its 
“inescapability.”699 With a number of other changes in phrasing, the draft was 
recirculated in final form on Monday, September 29.700

At noon on September 29, the Court convened for forty-five minutes to 
announce its opinion in Cooper v. Turan.701 The unprecedented signing of the 
opinion by all nine Justices dramatically underscored the unanimity of the 
decision. As Burton’s Diary for September 29 notes, however, the members of 
the Court suspected that the last word on the case had not yet been said: 
“Nothing was said about any separate opinion/s [to] follow, but we expect 
one to [be] filed by Frankfurter, who joins the Court’s opinion but wants to 
say something more. We were unable to dissuade him but did succeed in 
getting him not to announce it from the bench today.”702 The suspicions 
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recorded by Burton were confirmed the following Friday, October 3, when 
Mr. Justice Frankfurter circulated a draft of his concurring opinion among 
the other members of the Court.703

The Court met in conference on Monday, October 6, the first day of the 
October 1958 Term, to discuss Frankfurter’s plan to file his opinion.704 Two 
members of the Court, Black and Brennan, declared that if Frankfurter 
persisted, they would file a statement dissenting from his filing.705 The good 
humor of Mr. Justice Harlan helped to avoid a divisive public exchange. 
When Black and Brennan proposed their dissenting statement, Harlan 
distributed his own statement:

MR. JUSTICE HARLAN concurring in part, expressing a 
dubitante in part, and dissenting in part.

I concur in the Court’s opinion, filed September 29, 1958, in 
which I have already concurred. I doubt the wisdom of my Brother 
FRANKFURTER filing his separate opinion, but since I am 
unable to find any material difference between that opinion and the 
Court’s opinion—and am confirmed in my reading of the former 
by my Brother FRANKFURTER’S express reaffirmation of the 
latter—I am content to leave his course of action to his own good 
judgment. I dissent from the action of my other Brethren in filing 
their separate opinion, believing that it is always a mistake to make 
a mountain out of a molehill. Requiescat in pace.706

Harlan’s draft statement apparently helped to defuse the disagreement. 
Frankfurter filed his opinion that morning, but it was not announced from the 
bench; no other statements were published.707

703. See Frankfurter, J., Draft Concurring Opinion (Oct. 3, 1958), Box 325, HHB(LC).
704. Frankfurter, J., Note (Oct. 6, 1958), File 4052, Box 220, FF(LC) (apparently intended as diary 

entry).
705. The draft dissenting statement said:

The joint opinion of all the Justices handed down on September 29, 1958 adequately expresses 
the views of the Court, and [we] stand by that opinion as delivered. [We] desire that it be fully 
understood that the concurring opinion filed this day by Mr. Justice Frankfurter must not be 
accepted as any dilution or interpretation of the views expressed in the Court's joint opinion.

Black & Brennan, JJ., Draft Dissenting Statement (no date). File 4052, Box 220, FF(LC) or Box 325, 
HHB(LC) or File 1 [Cooper] (Aug. Spec. Term 1958), TCC(UT) or File 7, Box 107, FF(HLS).

706. Harlan, J., Draft Statement (Oct. 6, 1958), File 4052, Box 220, FF(LC) or Box 325, HHB(LC) or 
File 1 [Cooper] (Aug. Spec. Term 1958), TCC(UT) or File 7, Box 107, FF(HLS).

707. Mr. Justice Frankfurter described these events in an entry apparently intended for his Diary:

After my concurring opinion in Aaron v. Cooper was circulated, Black and Brennan, JJ. 
felt it important that an opinion be filed dissociating themselves from what I wrote. This is 
what they decided on filing as a joint opinion and hoped for the other members of the Court to 
join them [see note 705 supra]. At a Conference held Monday, October 6, at 10 o’clock, the 
matter was fully discussed. I was ready to sign such a memorandum because to me it is 
impossible to conceive how anyone can reasonably find that my concurring opinion 
constituted a “dilution or interpretation of the views expressed in the Court’s joint opinion," 
or in any wise intimated any disagreement with the Court’s opinion or ever so remote a 
difference with any part of their opinion. It was the consensus of all the other six that it would 
be very unwise to file the proposed memorandum of Black and Brennan and after this sense of 
the meeting was expressed, Black and Brennan withdrew the memorandum.

Frankfurter, J., Note (Oct. 6, 1958), supra note 704.
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As described in Chief Justice Warren’s Memoirs, Frankfurter’s decision to 
break ranks, even in a short concurring opinion, “caused quite a sensation” 
within the Court.708 Since the 1950 Trilogy the Court had taken great pains to 
speak with one voice in the segregation cases. Opinions for the Court had been 
altered to accommodate differing views; less had been written than many 
members of the Court might have desired in some cases; and separate 
opinions had been strongly discouraged—particularly by Frankfurter himself. 
Unanimity had been a value since the 1950 Trilogy and had become a routine 
with Brown I. Why would Frankfurter, who had worked so hard to achieve 
and then maintain unanimity, be the first to write separately?

708. E. Warren, The Memoirs of Earl Warren 298-99 (1977). Warren explained that “it was our 
invariable practice not to announce the decision in any case until all of our views had been expressed." Id. 
at 299. But see Hirota v. MacArthur, 338 U.S. 197, 199 (1949) (Opinion of the Court Dec. 20, 1948; 
opinion of Douglas, J., concurring, June 27, 1949); Reconstruction Fin. Corp. v. Denver & R.G.W.R.R., 
328 U.S. 495, 536 (1946) (opinion of the Court June 10, 1946; opinion of Frankfurter, J., dissenting, Oct. 
28, 1946).

709. Frankfurter began work on the concurrence, or at least on a memorandum that eventually formed 
the basis of his concurrence, well before Cooper v. Aaron was announced. On August 27, 1958, he circulated 
to the Conference a memorandum concerning the relevant facts and a memorandum of his own thoughts 
on the case (the second paragraph of which became the second paragraph of his concurring opinion). See 
Frankfurter, J., Facts Pertinent to No. 1 Misc., Aaron v. Cooper Prior to Proceedings Before Judge Lemley 
(Aug. 27, 1958), Box 325, HHB(LC); Frankfurter, J., Memorandum on Little Rock (Aug. 27, 1958), File 8, 
Box 107, FF(HLS).

710. Letter from Frankfurter, J., to C.C. Burlingham at 2 (Nov. 12, 1958), File 644, Box 37, FF(LC). 
Warren provided a similar account: “After the decision was announced, Mr. Justice Frankfurter informed 
us that he had many friends in the Southern states, and that he intended to reach them by writing and 
circulating a concurring opinion of his own, to be officially filed at a later date.” E. Warren, The 
Memoirs of Earl Warren 298 (1977); see Freedman, supra note 277, at 8-9 (criticism of separate 
opinion reflects misunderstanding of Frankfurter’s purpose to effectuate compliance by addressing 
argument to responsible Southern lawyers).

There is no surviving evidence now available that demonstrates when 
Frankfurter decided to file a separate opinion in Cooper v. Aaron.709 There is 
evidence in his own words, however, of why he decided to do so. Writing to 
his friend C.C. Burlingham on November 12, 1958, Frankfurter asked the 
question of himself and then answered it:

Why did I write and publish the concurring opinion? I should 
think anybody reading the two opinions would find the answer. My 
opinion, by its content and its atmosphere, was directed to a 
particular audience, to wit: the lawyers and the law professors of 
the South, and that is an audience which I was in a peculiarly 
qualified position to address in view of my rather extensive 
association, by virtue of my twenty-five years at the Harvard Law 
School, with a good many Southern lawyers and law professors. I 
myself am of the strong conviction that it is to the legal profession 
of the South on which our greatest reliance must be placed for a 
gradual thawing of the ice, not because they may not dislike 
termination of segregation but because the lawyers of the South 
will gradually realize that there is a transcending issue, namely, 
respect for law as determined so impressively by a unanimous 
Court in construing the Constitution of the United States.710
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Although newspaper editorials construed the separate opinion as both a 
“blueprint for eventual solutions of integration questions”711 and as a tongue- 
lashing of Faubus,712 Frankfurter felt, based on private correspondence with 
Southern lawyers, that his action had been vindicated soon after the opinion 
was announced.713 Frankfurter also reported to Burlingham:

711. Frankfurter Speaks to the South, Philadelphia Inquirer, Oct. 8, 1958, at 28, col. 1.
712. Justice Frankfurter’s Opinion Lashes Faubus, L A Times, Oct. 7, 1958, at 18, col. 4.
713. See Letter from Frankfurter, J., to C.C. Burlingham at 2 (Nov. 12, 1958), supra note 710 (responses 

from Southern lawyers favorable); Letter from Frankfurter, J., to C.C. Burlingham at 1 (Nov. 20, 1958), 
File 644, Box 37, FF(LC) (same).

714. Letter from Frankfurter, J., to C.C. Burlingham at 2-3 (Nov. 12, 1958), supra note 710.
715. See J. Peltason, 58 Lonely Men 198 (1961) (19,470 opposed to integration, 7,561 in favor).
716. Id. at 199.
717. Aaron v. Cooper, 261 F.2d 97 (8th Cir. 1958) (per curiam), on remand, 169 F. Supp. 325 (E.D. 

Ark. 1959).
718. Id. at 108. See generally J. Peltason, 58 Lonely Men 193-207 (1961) (tracing Faubus’ battle to 

have school board operate private school corporation and prevent opening of integrated public schools).
719. J. Peltason, 58 Lonely Men 207 (1961).
720. A. Bickel, The Least Dangerous Branch 245 (1962).
721. The Court later held that Cooper v. Aaron had settled the then much-mooted question in the South 

of the constitutionality of “interposition.” See Bush v. Orleans Parish School Bd., 364 U.S. 500, 501 (1960) 
(per curiam) (rejecting state claim that it had interposed itself in field of public education and had exclusive 
control in area). The treatment of the supremacy clause issue in Cooper was not without critics. See P. 
Kurland, Politics, the Constitution, and the Warren Court 116-18 (1970) (Court carried away 
with own sense of righteousness); Gunther, supra note 510, at 25 n.155 (Cooper misapplied Marbury to 
achieve judicial exclusiveness on constitutional questions).

722. Goss v. Board of Educ., 373 U.S. 683, 688 (1963).

Several of my colleagues who were dubious about the wisdom of 
my publishing that opinion have very generously said that in view 
of the returns that have come in, they were wrong and I was right 
in the expectation which led me to write what I did and to make 
public what I had written.714

Neither the Court’s dramatically unanimous opinion nor Frankfurter’s 
separate opinion reversed the situation in Little Rock immediately. At the 
September 27 special election the vote was overwhelmingly against integra
tion.715 On September 29, the day the Supreme Court announced its opinion, 
the School Board signed an agreement leasing the public schools to the 
Private School Corporation,716 but a temporary restraining order from the 
court of appeals countermanded the action.717 The Little Rock schools 
remained closed for the 1958-1959 school term despite the order of the Eighth 
Circuit Court of Appeals for Judge Miller to instruct the School Board to take 
“affirmative steps” to reinstate the desegregation plan.718 The schools were 
reopened for the 1959-1960 school term.719

“Like poetry, then,” as Professor Bickel said of Brown, the Little Rock case 
“made nothing happen.”720 Cooper v. Aaron, despite the flexed muscle of the 
Court’s opinion, did not alone restore the process of desegregation in Little 
Rock.721 Progress there, and in other locations in the South, moved slowly 
and uncertainly for over five years in the lower federal courts before the 
Supreme Court again granted plenary consideration to a case involving school 
desegregation. In 1963, speaking unanimously in a six-page opinion by Mr. 
Justice Clark, the Court invalidated a desegregation plan providing for 
voluntary transfers between schools.722 The next decision by the Court 



86 The Georgetown Law Journal [Vol. 68:1

involving school desegregation, Griffin v. County School Board in 1964,723 
produced the first dissenting votes on any aspect of the issue. Mr. Justice 
Clark and Mr. Justice Harlan appended a one-sentence dissent to the Court’s 
opinion to record their disagreement with that part of the judgment empower
ing the federal courts to order the reopening of public schools in Prince 
Edward County.724 “But,” as one author has recently stated, “probably 
because of the tradition of unanimity in school desegregation cases, [Clark 
and Harlan] declined to elaborate.”725

723. 377 U.S. 218 (1964). Griffin held that the Prince Edward County school board had denied black 
school children equal protection of the laws by closing the public schools while giving tuition grants and 
tax concessions to white children in private segregated schools. Id. at 232.

724. Id. at 234 (Clark & Harlan, JJ., dissenting in part). Later divisions among the Court can be seen in 
Northcross v. Board of Educ., 397 U.S. 232, 236 (1969) (per curiam) (Burger, C.J., concurring) (calling for 
more thorough examination of problems entailed in changing from segregated to unitary school system); 
Carter v. West Feliciana Parish School Bd., 396 U.S. 290, 290-93 (1969) (per curiam) (four separate 
statements on question whether preemptorily to reverse court of appeals decision upholding school 
desegregation plan). The first full dissenting opinion on the merits did not appear until June 22, 1972, when 
Mr. Chief Justice Burger dissented in Wright v. Council of Emporia, 407 U.S. 451, 471 (1972) (Burger, 
C.J., with Blackntun, Powell & Rehnquist, JJ., dissenting) (disagreeing with finding that respondent, newly 
independent city, perpetuating segregation by operating own school system); cf. United States v. Scotland 
Neck City Bd. of Educ., 407 U.S. 484, 491 (1972) (Burger, C.J., concurring in the result) (distinguishing 
Wright).

725. J. Wilkinson, supra note 567, at 324 n.51.
726. Miller, Law and the Rhetoric of Race, in Law and American History 147, 199 (B. Bailyn & D. 

Fleming eds. 1971); cf. United States v. Nixon, 418 U.S. 683, 705 (1974); Youngstown Sheet and Tube Co. 
v. Sawyer, 343 U.S. 579, 589 (1952).

727. See Kurland, Earl Warren, the “Warren Court," and the Warren Myths, 67 Mich. L. Rev. 353, 
356 (1968) (Warren participated only at ultimate stage of step-by-step process); Kurland, Book Review, 87 
Yale L.J. 225, 228 (1977) (reviewing E. Warren, The Memoirs of Earl Warren (1977)) (disagreeing 
with Warren’s recollection of Court's consensus); Kurland, Book Review, 27 U. Chi. L. Rev. 170, 173-74 
(1959) (reviewing The Public Papers of Eari. Warren (H. Christman ed. 1959)) (questioning thesis 
that Warren responsible for unanimity).

Cooper v. Aaron provided little doctrinal guidance for the Court’s future 
deliberations in school desegregation cases. Indeed, Cooper began as a case 
involving the interpretation of Brown II but was transformed by events both 
inside and outside the courtroom to such an extent that it is not too much to 
say that “the Court’s most searing modern statement in a racial case was in 
behalf of its own power.”726

VI. Conclusion

One of the persistent myths about the Warren Court is that Earl Warren 
was responsible for achieving unanimity in the Segregation Cases in 1954. The 
internal evidence of the Supreme Court’s deliberations from 1948 through 
1954 confirms what Philip B. Kurland has argued before: unanimity in 1954 
was the ultimate step in a gradual process that had begun with the 1950 
Trilogy.727 In those cases both Vinson and Burton, drawing on the explicit 
desire for unanimity articulated by Black and Frankfurter, took pains to 
accommodate every substantial change in the opinions suggested by their 
colleagues, even well after a clear majority, perhaps even a unanimous Court, 
had agreed on both the results and the opinions.
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The giant substantive step from the 1950 Trilogy to Brown required 
time—time for the Court to come to grips with the larger issues and for 
individual Justices to work out their reservations over a decision requiring 
desegregation and its implementation. After the first argument of Brown in 
1952, time was also needed to learn what position the United States, which 
had been important in the area since 1948, would take in a newly elected 
administration. Once decided, the 1950 Trilogy exercised a kind of hydraulic 
pressure on the reservations expressed in 1950 by Reed and Clark—two of the 
Justices most uncomfortable with broad-based challenges to segregation. If 
Vinson could have overcome his concern with the timing and scope of relief in 
Brown and its companion cases, it is probable, as Professor Kurland has 
suggested, that Vinson—not Warren—could have authored the unanimous 
decisions in 1954.728

728. Kurland, Earl Warren, The “Warren Court.’’ and the Warren Myths, 67 Mich. L. Rev. 353, 356 
(1968).

729. Particularly in Brown II and Naim v. Naim.
730. See Beiser, supra note 6, at 1950-51 (divided Court would have produced thorough discussion of 

issues and strong justification for majority position).

But why did the Court go to such lengths to remain unanimous in 
subsequent cases involving Brown and its fall-out? The answer is three-fold. 
First, the Court continued to feel, as Black and Frankfurter had said in 1950, 
that unanimity would enhance the acceptability of desegregation decisions. 
Second, a united front provided a more solid defense to critics who attacked 
the Court over not only the Segregation Cases, but also other expansive 
decisions involving civil liberties. Third, and perhaps most importantly, 
unanimity both masked the uncertainty within the Court over how to police 
Brown and contained what otherwise could have erupted into severe and 
debilitating division over the precise meaning of the revolutionary decision.

The achievement of unanimity in Brown and afterward only partially 
accomplished the desired objectives. In fact, unanimity—and especially 
summary treatment—operated in time to obscure rather than enhance the 
Court’s decisions in the area. Indeed, the Court’s continuing desire to be 
united outweighed its responsibility to be persuasive on enough occasions729 
that it has been recently asked if, on balance, unanimity was worth the 
price.730 The question, which is now compelling in hindsight, is anachronistic: 
to the judges faced with Brown and its aftermath, the costs of disunity were 
much too high to accept.





Appendix A. Memorandum on Sweatt and McLaurin 
from Mr. Justice Clark to the Conference (April 7, 1950)*

Since these cases arise in “my” part of the country it is proper and I hope 
helpful for me to express some views concerning them:

1. The “horribles” following reversal of the cases pictured by the States, 
excepting Oklahoma, are highly exaggerated. There would be no “incidents,” 
in my opinion, if the cases are limited to their facts, i.e., graduate schools. 
Oklahoma was frank enough to admit this. Its concern was the extension of 
the doctrine to the elementary and secondary schools. Certainly this is not 
required now. I would be opposed to such extension at this time and would 
vote against taking a case involving same. Perhaps at a later date our judicial 
discretion will lead us to hear such a case.

2. The issue of Plessy v. Ferguson's application to these cases must be met. 
The only way to avoid it in Sweatt is to remand for findings re the new law 
school; and that would really be deciding against petitioners contention that 
however similar the two schools may be, they can’t be “equal” when 
segregated.

3. I think Sweatt should be reversed. There are two courses:
(a) Overrule Plessy v. Ferguson, which would carry with it subsequent cases 

based on that doctrine. I am opposed to this course.
(b) Hold Plessy not applicable because it does not involve education; and 

state that the cases cited therein are not apposite to the Sweatt case. 
Distinguish Gaines as holding the State cannot avoid its obligation by 
furnishing funds for its Negro citizens to attend out-of-state institutions. Gong 
Lum involved elementary schools and merely held the State was not obliged 
to furnish separate facilities for each race. Fisher and its companion Sipuel are 
not controlling for the question of “separate but equal” was excepted in the 
Fisher opinion. [Footnote omitted]

There are good reasons for us not to extend the Plessy doctrine to graduate 
schools. I am opposed to such an extension. Limitation to graduate schools 
ignores, of course, the influence of segregation upon children’s minds when 
they are four or five years old; but I see no reason why we should not concern 
ourselves here with the equality of education rather than social recognition. 
These are, after all, education cases. And it is entirely possible that Negroes in 
segregated grammar schools being taught arithmetic, spelling, geography, 
etc., would receive skills in these elementary subjects equivalent to those of 
segregated white students, assuming equality in the texts, teachers, and 
facilities.

But it is obvious to me that the same would not apply to graduate schools. 
There are many reasons: (1) white schools have higher standing in the 
community as well as nationally, which means much to the graduate 
professional man; (2) the older and larger college has more alumni, which 
gives the graduate more professional opportunities; (3) the larger and older

»File 4029, Box 218, FF(LC) or TCC(UT).

89
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school attracts better professors; (4) competition among schools is much 
keener in the older and more established school, thus affording a wider 
professional competition; (5) the larger and older institution attracts a cross 
section of the entire State in its student body—affords a wider exchange of 
ideas—and, in the combat of ideas, furnishes a greater variety of minds, 
backgrounds and opinions which is most important in the professions; (6) it 
takes years and years to establish a professional school of top rank, affording 
law reviews, competitions, medals, societies, etc., which a Negro school 
would never attain; (7) acquaintance is important in the professions and 
segregation prevents it, thus depriving the Negro of many state-wide opportu
nities. These and other reasons are those which I am sure have led all but nine 
of the States to abandon the “separate but equal” doctrine at the graduate 
level.

4. McLaurin can, I think, be handled rather summarily. Some of the 
reasons for reversing Sweatt—particularly the seventh listed above—apply to 
McLaurin. Besides, once a Negro has been admitted he is obviously handi
capped psychologically by being subject to all sorts of restriction. Discrimina
tion in the cafeteria, library and class room would certainly hurt one’s ability 
to concentrate on the business at hand. Alternatively, reversal could be placed 
upon the ground that there is no evidence of the reasonableness of the 
classification based on race—there is no contention that any disturbance 
would result if the rules were not abrogated. This latter ground would, of 
course, leave the door open to contentions by other States that disorders 
would result—and perhaps even encourage the staging of these disorders.

I join with those who would reverse these cases upon the ground that 
segregated graduate education denies equal protection of the laws. I would 
follow the lead of the Congress in the only graduate school which it supports 
in the District of Columbia, Howard University, which is not segregated. As 
to the elementary schools in the District, I leave them to the Congress and the 
Fifth Amendment, at least for the present.

If some say this undermines Plessy then let it fall as have many Nineteenth 
Century oracles.



Appendix B. Conference Notes of Mr. Justice Clark 
on the Segregation Cases (December 13, 1952)*

Chief Justice:

Harlan’s dissent [in Plessy v. Ferguson] does not refer to schools. Then later 
he wrote Cumming [Cumming v. Richmond County Bd. of Educ.J.

Hard to get away from long continued interpretations of Congress ever 
since the Amendments—and at that time. As to having mixed classes I think 
Congress would have power for D.C. or the States. They may try it for D.C. 
but not States.

In regard to S[outh] C[arolina] you have equal facilities. Took some time to 
make them equal. In Sipuel and McLaurin we said right was personal. More 
serious when you have large numbers. We can’t close our eyes to problems in 
various parts of country altho “hotter” in some. It is said we should not 
consider this but I can’t throw it all off. When you face the complete abolition 
of public schools in some areas then it is most serious. Boldness is essential 
but wisdom indispensable.

Delaware: Not equal. Same as Va. But history of S.C. case shows what time 
can do. Hard to say where you have large % colored then cannot be equal.

Question in S.C. + Kansas finding it is detrimental to have segrega
tion—but Va. is contrary. Commingling would bring on humiliation etc.

Black:

Not sure Congress is barred by same limitations as States.
1. Segregation per se violation? To so hold would bring drastic things—S.C., 

etc. One of wor[st] features is courts are put on battle front. Don’t believe in 
injunctions.

At first blush I would have said it was up to Congress, but if we can declare 
confiscation or other laws unconstitutional then we can segregation.

I’m compelled for myself to believe the idea of segregation is because negro 
is inferior. Nor can I escape that the Amendments had as their basic purpose 
the abolition of such castes. That is what is behind opposition now.

If I have to meet it, the purpose of the law is to discriminate on account of 
color—that the Amendments were designed to stop it—unless the long line of 
decisions barred this course. I don’t think Congress went as far as they 
thought Amendments went.

I have to vote that way.
On equal + separate if that is going to be rule then wide latitude should be 

given findings in State Courts.

Reed:

*TCC(UT). Clark’s notes are not labeled or dated; they presently are filed not in the file for the 
Segregation Cases but in the McLaurin file (Nos. 34 & 44, Oct. Term 1949). I have retained Clark’s 
paragraph style and his abbreviations; some punctuation has been added for readability. Clark made no 
record of his own remarks, a common practice for him and for other Justices whose conference notes for 
various cases I have examined.
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I approach from different view. Negroes have not be<?n assimilated. There 
has been some amalgamation of the races as shown by the counsel who 
appeared here. There is a reasonable body of opinion that segregation is 
beneficial to both. Think of advancement: transportation, voting, FEPC, etc.

We don’t have same problems as South (in Ky.). Facilities are not equal in 
Ky. but better than they are in South.

If legislature is to pass on questions then that is place for it to be done.
I agree Constitution not fixed.
Should allow time for equalizing the opportunity—the facilities. Maybe 

take 10 years to accomplish in Va.
I would uphold separate + equal.

Frankfurter:

D.C. case raises different questions.
I would set down for re-argument. The D.C. is nation’s capital. I am 

prepared today to vote that segregation in D.C. does violate due process. 
Intolerable that D.C. would permit segregation. I deprecate any activities by 
force of law that might be used. Should hold all cases. The social gains of 
having them accomplished with executive action would be enormous. Set 
them down very specific questions:

1. manner in which it would be carried out—etc.
As to States — can’t take questions as sociological. How do we know what 

the framers of Amendments meant? You can’t fairly say, “Yes, these fellows 
meant to abolish segregation’’ or [vice] versa. Highly desirable to set down 
cases for reargument, say 1st March.

Douglas:

Cases very simple for me. I can’t avoid conclusion Hugo has reached in 
State cases—same in D.C. Would not mind setting down DC cases—but not 
others—not rush pronouncements.

Jackson:

Don’t take any vote now.
Start as a lawyer. Nothing in text that tells me this is unconstitutional 

(Marshall’s briefs starts + ends with sociology) and nothing in legislative 
Acts. Not conscious of the problem until I came here. We had segregation in 
[illegible].

If can work it out so we can say segregation “bad”—under approval of 
court + support of Congress—and must be done in certain period.

Burton:

We have Constitution and must be guided by those. We must not depart. 
But we can use time.

Minton:

We have chiseled away “separate but equal" doctrine. Can’t classify as to 
race bad—invidious. This is a race that grew up in trouble.



Appendix C. Memorandum on the District of Columbia Case 
from the Chief Justice to the Conference (May 7, 1954)*

MEMORANDUM ON THE DISTRICT OF COLUMBIA CASE

This case challenges the validity of segregation in the public schools of the 
District of Columbia. The petitioners, minors of the Negro race, allege that 
such segregation deprives them of due process of law under the Fifth 
Amendment. They were refused admission to a public school attended by 
white children solely because of their race. They sought the aid of the District 
Court for the District of Columbia in obtaining admission. That court 
dismissed their complaint. We granted a writ of certiorari before judgment in 
the Court of Appeals because of the importance of the constitutional question 
presented. 344 U.S. 873.

We have this day held that the Equal Protection Clause of the Fourteenth 
Amendment prohibits the States from maintaining racially segregated public 
schools.1 The legal problem in the District of Columbia is somewhat different, 
however. The Fifth Amendment, which is applicable in the District of 
Columbia, does not contain an equal protection clause as does the Fourteenth 
Amendment which applies only to the States. But the concepts of equal 
protection and due process, both stemming from our American ideal of 
fairness, are not mutually exclusive. Although equal protection has been the 
basis of most decisions involving racial discrimination,2 we have previously 
recognized that discrimination may also constitute a denial of due process of 
law.3 As long ago as 1896, this Court declared the principles “that the 
Constitution in its present form, forbids, as far as civil and political rights are 
concerned, discrimination by the General Government, or by the States, 
against any citizen because of his race.”4

Unreasonable and arbitrary classifications may be a denial of due process 
of law. Classifications based solely upon race must be closely scrutinized, 
since they are contrary to our traditions and hence constitutionally suspect.5 
Thus, in Buchanan v. Warley, 245 U.S. 60, this Court held that a statute 
which limited the right of a property owner to convey his property to a person 
of another race was, as an unreasonable discrimination, a denial of due 
process of law.

This Court has applied similar reasoning to analogous situations in the 
field of education, the very subject now before us.6 Thus children and parents

al *Box  263, HHB(LC) or TCC(UT). The footnotes to the text are the original footnotes to the Chief
If Justice’s Memorandum.
II 1. Brown v. Board of Education, __ _ U.S.______

2. See note 1, supra.
3. Detroit Bank v. United States, 317 U.S. 329; Currin v. Wallace, 306 U.S. 1, 13-14; Steward Machine

01 Co. v. Davis, 301 U.S. 548, 585.
4. Gibson v. Mississippi, 162 U.S. 565, 591; cf. Steele v. Louisville & Nashville R. Co., 323 U.S. 192, 198- 

199.
5. Korematsu v. United States, 323 U.S. 214, 216; Hirabayashi v. United States, 320 U.S. 81, 100.
6. Meyer v. Nebraska, 262 U.S. 390; Bartels v. Iowa, 262 U.S. 404; Pierce v. Society of Sisters, 268 U.S.

t. 
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are deprived of the liberty protected by the Due Process Clause when the 
children are prohibited from pursuing certain courses, or from attending 
private schools or foreign-language schools. Such prohibitions were found to 
be unreasonable, and unrelated to any legitimate governmental objective. Just 
as a government may not impose arbitrary restrictions on the parent’s right to 
educate his child, the government must not impose arbitrary restraints on 
access to the education which the government itself provides.

Although the Court has not defined “liberty” with any great precision, that 
term is not restricted to mere freedom from bodily restraint.* 7 The essence of 
liberty is the full range of conduct which the individual is free to pursue. We 
have no hesitation in concluding that segregation of children in the public 
schools is a far greater restriction on their liberty than were the restrictions in 
the school cases discussed above. Segregation in the public schools places the 
brand of inferiority on the minority group, saps them of their motivation to 
obtain an education, and thus hampers them throughout life.8 Segregation in 
public education is not reasonably related to any proper governmental 
objective, and it imposes on these children a burden which constitutes an 
arbitrary deprivation of liberty in violation of the Due Process Clause.

510; Farrington v. Tokushige, 273 U.S. 284.
7. Meyer v. Nebraska, supra note 6, at 399.
8. Brown v. Board of Education, _____ U.S. _______, at______
9. Wolf v. Colorado, 338 U.S. 25, 27.
10. Cf. Hurd v. Hodge, 334 U.S. 24.

Due process is not a static concept: “It is of the very nature of a free society 
to advance in its standards of what is deemed reasonable and right. 
Representing as it does a living principle, due process is not confined within a 
permanent catalogue of what may at a given time be deemed the limits of the 
essentials of fundamental rights.”9 We have declared that the Constitution 
prohibits the States from maintaining racially segregated public schools. It 
would be unthinkable that the Federal Government should have a lesser duty 
to protect what, in our present circumstances, is a fundamental liberty.10 
Accordingly, we hold that racial segregation in the public schools of the 
District of Columbia is a denial of the due process of law guaranteed by the 
Fifth Amendment to the Constitution.

For the reasons set out in Brown v. Board of Education, this case will be 
restored to the docket for reargument on Questions 4 and 5 previously 
propounded by the Court. 345 U.S. 972.



Appendix D. Memorandum of Mr. Justice Frankfurter 
on Naim v. Naim (Read at Conference, November 4, 1955)*

*File 4040, Box 219, FF(LC). At the top of the memorandum, in Frankfurter’s hand, a notation reads: 
“Read at Conference on Friday, Nov. 4, ‘55, as my attitude toward No. 366, O.T. 1955, Naim v. Naim." 
The final paragraph of the memorandum is, unlike the balance of the memo, not typed but written in 
Frankfurter’s hand.
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So far as I recall, this is the first time since I’ve been here that I am 
confronted with the task of resolving a conflict between moral and technical 
legal considerations. If the question came up on a petition for certiorari, I 
would have no hesitation in denying the petition. Not because I think 
petitions for certiorari may be granted or denied as a matter of caprice, but 
because due consideration of important public consequences is relevant to the 
exercise of discretion in passing on such petitions.

But in this case we have an appeal, and Congress has provided for appeals 
in a few categories of cases including the one here. If it were the settled 
practice of the Court, since the Judiciary Act of 1925 came in force, that 
jurisdiction is to be taken as a matter of course where an appeal formally 
appears, I would bow to the inevitable. But this is not the Court’s established 
practice. The opposite is the practice. I have not made a count of it, but my 
impression is strong that numerically we do not take most of the cases which 
are formally appeals. Indeed, so strong is this tendency that it has been 
frequently said, both at the Conference table and by learned commentators, 
that the Court’s practice has assimilated appeals to certiorari.

The criteria for determining whether a question raised by the jurisdictional 
statement is so obviously “substantial” as to preclude an exercise of discre
tion, are of course not self-defining or automatically determinative. There 
have been a number of striking instances in which this Court on successive 
occasions declined to entertain an appeal, where eventually the question was 
entertained and was found to present a claim having constitutional validity. 
This was true of the question decided in Lovell v. Griffin, 303 U.S. 444; it was 
true of the Flag Salute issue. See Board of Education v. Barnette, 319 U.S. 
624, 664.

I do not imply that the question in this case is obviously insubstantial. I do 
say that a Court containing Holmes, Brandeis, Hughes, Stone and Cardozo 
would only the other day have dismissed the appeal as such. And I further say 
that even as of today, considering the body of legislation involved, both North 
and South, and the reach of the problem, namely, divers assumptions by 
legislatures affecting the regulation of marriage, indicate such a momentum of 
history, deep feeling, moral and psychological presuppositions, that as of 
today one can say without wrenching his conscience that the issue has not 
reached that compelling demand for consideration which precludes refusal to 
consider it.

Even if one regards the issue, as I do, of a seriousness that cannot be 
rejected as frivolous, I candidly face the fact that what I call moral
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considerations far outweigh the technical considerations in noting jurisdic
tion. The moral considerations are, of course, those raised by the bearing of 
adjudicating this question to the Court’s responsibility in not thwarting or 
seriously handicapping the enforcement of its decision in the segregation 
cases. I assume, of course, serious division here on the merits. For I find it 
difficult to believe that there is a single member of this Court who does not 
think that to throw a decision of this Court other than validating this 
legislation into the vortex of the present disquietude would not seriously, I 
belive very seriously, embarrass the carrying-out of the Court’s decree of last 
May.

The foregoing assumes that the main issue in this case is presented of the 
record free from the subsidiary or preliminary questions. Such is not my 
reading of the record. I believe the contrary is true.



Appellate Review of the Decision to Impose Death

By George E. Dix*
ioi

The Supreme Court's July 197'6 death penalty decisions look to 
appellate review to help establish and maintain the constitutional 
validity of capital punishment schemes. The Court's opinions express 

j a belief that appellate review ensures uniformity and consistency in
sentencing. In this article Professor Dix examines appellate review of 
capital homicide cases in Georgia, Florida, and Texas, three states 
whose death sentencing schemes have survived Supreme Court 
scrutiny. For each state Professor Dix asks to what extent the state 

'' appellate court has actually invalidated death penalties, has pro
vided a basis for encouraging proper and consistent sentencing, and 
has resolved procedural problems. After evaluating the empirical 
data and analyzing many of the appellate opinions, he concludes 
that appellate review has failed to live up to expectations in all three 
states, and suggests that the goal of uniformity within a system of 
individualized sentencing may be impossible to achieve.

In Furman v. Georgia,' the United States Supreme Court invalidated death 
sentences imposed under the laws of two states. The Court’s action, however, 
was uniformly regarded as indicating that virtually all other then-existing 
death penalty procedures violated the prohibitions against cruel and unusual 
punishment of the eighth and fourteenth amendments. In subsequent cases 
the Court has established that certain criminal defendants may be put to 
death if the procedure by which the sentence is imposed is a guided 
“individualized” one.2 The Court’s five leading decisions in this area3 suggest 
that appellate review of individualized death sentences is expected to play an 
important role in ensuring consistency and fairness in capital sentencing. This 
expectation, and the possibility that it may be unrealistic, are the subjects of 
this article.

Appellate review of criminal sentences has been the subject of frequent 
discussion4 and recently proposed federal legislation.5 As I have summarized

’Professor of Law, The University of Texas at Austin. B.A. 1964, J.D. 1966, University of Wisconsin.
1. 408 U.S. 238 (1972) (holding unconstitutional Georgia and Texas death sentencing procedures).
2. “Individualized” sentencing is based on a system of indeterminate sentences, in which the legislature 

allows the judge to consider the makeup and situation of each offender. Glueck, The Sentencing Problem, 
Fed. Probation, Dec. 1956, at 16. "Determinate” sentencing, by contrast, minimizes judicial sentencing 
discretion. Id.

3. Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976); Jurek v. 
Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Gregg v. Georgia, 428 U.S. 153 (1976).

4. See, e.g., ABA Project on Minimum Standards for Criminal Justice, Standards 
Relating to Appellate Review of Sentences (Approved Draft 1968); Coffee, The Repressed Issues 
of Sentencing: Accountability, Predictability, and Equality in the Era of the Sentencing Commission, 66 
Geo. L.J. 975, 1051-52 (1978); Kutak & Gottschalk, In Search of a Rational Sentence: A Return to the 
Concept of Appellate Review, 53 Neb. L. Rev. 463 (1974); Labbe, Appellate Review of Sentences: Peneology 
on the Judicial Doorstep, 68 J. Crim. L. & Criminology 122 (1977).

5. S. 1437, S. 3725, 95th Cong., 2d Sess. (1978) (criminal code revision authorizing federal appellate 
review of sentences).
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elsewhere, advocates of appellate review of sentencing claim “that review 
provides a remedy for the occasional miscarriages of justice that occur in the 
form of unjustifiably excessive sentences.”6 They further assert that such 
review promotes “greater uniformity of sentencing practices within a system 
that accepts the idea of individualized sentencing.”7 Proponents believe that 
uniformity of sentencing practices “would be furthered by the body of 
decisional law that would be developed in a system in which review of 
sentences was authorized.”8

6. Dix, Judicial Review of Sentences: Implications for Individual Disposition. 1969 Law & Soc. Order 
369, 369-70.

7. Id. at 370.
8. Id.
9. Id. at 405.
10. See id. at 406 (discussing Hall, Reduction of Criminal Sentences on Appeal: II, 37 Colum. L. Rev. 

762, 767 (1937)).
11. Id. at 407. Since the Arizona study, the growing trend toward determinate sentencing—limiting the 

sentencing authority’s discretion by providing a narrow minimum and maximum sentencing range—sug
gests that others share my reservations concerning the practicality of individualized sentencing. See 
generally National Institute of Law Enforcement and Criminal Justice, Determinate 
Sentencing, Reform or Regression? (1978); P O'Donnell, M. Churgin & D. Curtis, Towards a 
Just and Efficient Sentencing System (1977).

My examination of nearly thirty years of appellate review of sentences in 
Arizona, however, convinced me that its appellate review system had failed to 
meet any of these expectations.9 The reluctance of the Arizona Supreme 
Court to review criminal sentences and its inadequate performance when it 
actually did so suggested that it may be impossible to develop useful appellate 
guidelines for criminal sentencing.10 Arizona’s difficulty in regulating in
dividualized sentencing by appellate review thus raises the question of 
whether individualization is still justified as a policy if available procedures do 
not effectively protect against abuse of the discretionary power inherent in 
individual sentencing.11 Review of the ultimate sentence—death—offers a 
compelling context for examining this question.

This article first examines the recent Supreme Court decisions regarding 
the death penalty. In particular, it attempts to extract from these decisions the 
Court’s assumptions concerning the role of appellate courts in the state death 
sentencing systems. An effort is then made to develop a set of criteria for 
gauging the success of such appellate review. The article then examines in 
detail appellate review of capital homicide cases in three states, Georgia, 
Florida, and Texas, whose death sentencing schemes have been at least 
implicitly approved by the Court. Finally, the last section reconsiders the 
value of appellate review of death sentences and the goal of uniformity within 
a system of individualized capital sentencing.

I. Capital Sentencing and Appellate Review

a. recent supreme court death penalty decisions

The recent cases addressing the validity of the death penalty are scarcely a 
model for the imposition of constitutional requirements upon state criminal 
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justice systems.12 In Furman v. Georgia,13 the leading case in this area, the 
Court struck down three death sentences. Each member of the Court filed a 
separate opinion. The Furman outcome appears to have turned on the 
conclusion that the challenged death penalties had been applied with 
unconstitutional arbitrariness. Two Justices, Brennan and Marshall, con
cluded that the eighth amendment prohibits the death penalty altogether; 
three others, Stewart, Powell, and Stevens, apparently concluded that discre
tionary death sentencing, unguided by legislatively defined standards, violates 
the eighth amendment.14 The import of the decision was far reaching: most or 
all of the then existing state legislation governing the capital sentencing 
process shared the flaws found in the Georgia and Texas schemes.15

In July 1976 the Court decided five cases addressing the validity of death 
sentences imposed under post-Furman state legislation.16 In two of the cases 
the Court invalidated sentences imposed under the Louisiana17 and North 
Carolina18 mandatory death sentence statutes. As they did in Furman, 
Justices Brennan and Marshall declared that death sentences constitute per se 
violations of the eighth amendment.19 Justices Stewart, Powell, and Stevens 
again joined in an opinion that made clear their belief that the eighth 
amendment prohibition against cruel and unusual punishment requires

12. In none of the major cases has a majority of the Court joined in a single opinion. In Roberts v. 
Louisiana, 428 U.S. 325, 326 (1976); Woodson v. North Carolina, 428 U.S. 280, 281 (1976); Jurek v. Texas 
428 U.S. 262, 264 (1976); Proffitt v. Florida, 428 U.S. 242, 243 (1976); and Gregg v. Georgia, 428 U.S. 153, 
157 (1976), Justices Stewart, Powell, and Stevens filed joint opinions. Justices Brennan and Marshall 
concurred in the judgment of the first two cases and dissented in Jurek, Proffitt, and Gregg. Justice 
Blackmun concurred in the judgment of these last three cases and dissented in Woodson and Roberts. 
Justice Rehnquist and Chief Justice Burger joined in opinions by Justice White concurring in Jurek, Profitt, 
and Gregg and dissenting in Woodson and Roberts. Chief Justice Burger also filed a separate statement 
concurring in Roberts and Jurek and joined in a statement with Justice Rehnquist concurring with the 
Gregg judgment. Justice Rehnquist filed a dissenting opinion in Woodson.

13. 408 U.S. 238 (1972).
14. See Lockett v. Ohio, 438 U.S. 586, 599 (1978). Lockett explains that three judges opposed the death 

sentencing scheme in Furman

because it was ‘pregnant with discrimination,’ [Furman v. Georgia, 428 U.S.] at 257 
(Douglas, J., concurring), because it permitted the death penalty to be ’wantonly’ and 
‘freakishly’ imposed, id. at 310 (Stewart, J., concurring), and because it imposed the death 
penalty with ‘great infrequency’ and afforded ‘no meaningful basis for distinguishing a few 
cases in which it [was] imposed from the many cases in which it [was] not.’ id. at 313 (White, 
J., concurring).

Lockett v. Ohio, 438 U.S. at 599 (discussing Furman); see Gregg v. Georgia, 428 U.S. 153, 188 (1976) (“the 
death sentences examined by the Court in Furman were ’cruel and unusual in the same way that being 
struck by lightning is cruel and unusual.’”) (quoting Furman v. Georgia, 408 U.S. at 309-10) (Stewart, J., 
concurring).

15. See Lockett v. Ohio, 438 U.S. 586, 599-602 (1978) (discussing states’ responses to Furman); Note, 
Discretion and the Constitutionality of the New Death Penalty Statutes, 87 Harv L. Rev. 1690, 1690 (1974) 
{Furman mandated invalidation of 39 states’ death penalty statutes).

16. Roberts v. Louisiana, 428 U.S. 325 (1976); Woodson v. North Carolina, 428 U.S. 280 (1976); Jurek 
v. Texas, 428 U.S. 262 (1976); Proffitt v. Florida, 428 U.S. 242 (1976); Gregg v. Georgia, 428 U.S. 153 
(1976).

17. Roberts v. Louisiana, 428 U.S. 325 (1976).
18. Woodson v. North Carolina, 428 U.S. 280 (1976).
19. Roberts v. Louisiana, 428 U.S. at 336 (Brennan & Marshall, JJ., concurring in separate opinions); 

Woodson v. North Carolina, 428 U.S. at 305 & 306 (Brennan & Marshall, JJ.. concurring in separate 
opinions).
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individualized sentencing.20 Death sentences imposed under the Georgia,21 
Florida,22 and Texas23 statutes were upheld, but the absence of even a 
plurality opinion makes the precise nature of any constitutional requirements 
difficult to discern.

More recently, a majority of the Court found that Ohio’s death penalty 
procedure too narrowly limits the mitigating factors that can be considered 
under a system of individualized sentencing.24 And in Coker v. Georgia25 the 
Court imposed its only substantive limitation: death is an impermissibly 
severe penalty for the crime of rape when the victim is an adult woman.26

Despite these later developments in eighth amendment capital punishment 
law, the July 1976 decisions remain the major sources of constitutional law 
governing capital punishment procedure. Gregg v. Georgia21 contains the 
major opinions in the 1976 line of decisions. The opinions in Gregg, however, 
fail to clarify the precise role—if any—that the eighth amendment requires 
appellate courts to play in state capital sentencing procedures. Justices 
Stewart, Powell, and Stevens, writing jointly, rejected the proposition that the 
eighth amendment absolutely bars imposition of the death penalty.28 Furman, 
the three Justices concluded, demands that the discretion involved in capital 
punishment sentencing be “suitably directed and limited” in order to 
minimize the risk of arbitrary and capricious imposition of the penalty.29 The 
Justices noted that Georgia provides for capital sentencing by juries.30 Unless 
the jury finds one of ten statutory aggravating circumstances to be present, it 
cannot impose the death penalty upon conviction of murder.31 In addition,

20. See Roberts v. Louisiana, 428 U.S. at 333-34 (joint opinion of Stewart, Powell & Stevens, JJ.) 
(narrowly drawn categories of first-degree murder in mandatory death sentence law affords jury no 
meaningful opportunity to consider mitigating factors presented by circumstances of particular crime or 
offender); Woodson v. North Carolina, 428 U.S. at 304 (joint opinion of Stewart, Powell & Stevens, JJ.) (in 
capital cases fundamental respect for humanity underlying eighth amendment requires consideration of 
character and record of individual offender and circumstances of particular offense).

21. Gregg v. Georgia, 428 U.S. 153 (1976).
22. Proffitt v. Florida, 428 U.S. 242 (1976).
23. Jurek v. Texas, 428 U.S. 262 (1976).
24. See Bell v. Ohio, 438 U.S. 639 (1978); Lockett v. Ohio, 438 U.S. 586 (1978). In both cases Chief 

Justice Burger, joined by Justices Stewart, Powell, and Stevens, concluded that the eighth and fourteenth 
amendments require, in all but the most unusual cases, that the sentencer not be precluded from 
considering as mitigating factors the defendant’s character or record, or the circumstances of the crime. 
The Justices held the Ohio statute unconstitutional because it prohibited the required individualized 
consideration of mitigating factors. See Bell v. Ohio, 438 U.S. at 642-43; Lockett v. Ohio, 438 U.S. at 604, 
606. Justice Blackmun, concurring in both cases, concluded that the statute was deficient because it failed 
to allow consideration of the degree of the defendant’s involvement in the crime and the character of his 
mens rea. Bell v. Ohio, 438 U.S. at 642-43; Lockett v. Ohio, 438 U.S. at 616.

25. 433 U.S. 584 (1977) (plurality opinion).
26. Id. at 592 (death sentence excessive punishment for crime of rape; therefore it violates eighth 

amendment); id. at 601 (Powell, J., concurring) (death disproportionate for crime of raping adult woman). 
Justices Brennan and Marshall concurred on the grounds that the death penalty constitutes a per se 
violation of the eighth amendment. Id. at 600.

27. 428 U.S. 153 (1976).
28. Id. at 188 (joint opinion of Stewart, Powell & Stevens, JJ ).
29. Id. at 189.
30. Id. at 197.
31. Id. at 196-97. The ten aggravating circumstances under the Georgia statute are as follows:

(1) The offense [for which the death penalty may be authorized] . . . was committed by a 
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the jury is permitted to consider any other appropriate aggravating or 
mitigating circumstances.32 These provisions, the three Justices observed, 
direct the jury’s attention to the specific circumstances of the crime and the 
characteristics of the offender.33 Jury discretion is thereby controlled by 
“clear and objective standards so as to produce non-discriminatory applica
tion.”34 The Justices, moreover, emphasized the “important additional safe
guard” of the Georgia statute: appeal to the state supreme court.35 The statute 
requires the highest court to review each death sentence to determine whether 
it was imposed under the influence of passion and prejudice, whether the 
evidence supports the jury’s finding of a statutory aggravating circumstance, 
and whether the sentence is disproportionate to sentences imposed in similar 
cases.36

person with a prior record of conviction for a capital felony, or the offense of murder was 
committed by a person who has a substantial history of serious assaultive criminal 
convictions.
(2) The offense . . . was committed while the offender was engaged in the commission of 
another capital felony, or aggravated battery, or the offense of murder was committed while 
the offender was engaged in the commission of burglary or arson in the first degree.
(3) The offender by his act . . . knowingly created a great risk of death to more than one 
person in a public place by means of a weapon or device which would normally be hazardous 
to the lives of more than one person.
(4) The offender committed the offense of murder for himself or another, for the purpose of 
receiving money or any other thing of monetary value.
(5) The murder of a judicial officer, former judicial officer, district attorney or solicitor or
former district attorney or solicitor during or because of the exercise of his official duty.
(6) The offender caused or directed another to commit murder or committed murder as an
agent or employee of another person.

>( (7) The offense . . . was outrageously or wantonly vile, horrible or inhuman in that it
> involved torture, depravity of mind, or an aggravated battery to the victim.
, (8) The offense of murder was committed against any peace officer, corrections employee or

fireman while engaged in the performance of his official duties.
(9) The offense of murder was committed by a person in, or who has escaped from, the lawful

( custody of a peace officer or place of lawful confinement.
(10) The murder was committed for the purpose of avoiding, interfering with, or preventing a 
lawful arrest or custody in a place of lawful confinement, of himself or another.

Ga. Code Ann. § 27-2534.1(b) (1978).
, 32. Gregg v. Georgia, 428 U.S. at 197; see Ga. Code Ann. § 27-3534.1(b) (1978) (in all capital offenses

judge shall instruct jury to consider any mitigating or aggravating circumstances).
33. 428 U.S. at 197.
34. Id. at 198 (quoting Coley v. State, 231 Ga. 829, 834, 204 S.E.2d 612, 615 (1974)).
35. Id.
36. Id; see Ga. Code Ann. § 27-2537(a) to -2537(c) (1978).
37. 428 U.S. at 206. The Justices rejected the defendant’s arguments that charging discretion, the 

Governor’s commutation power, imprecision in the statutory language, the jury’s power to impose only life 
imprisonment despite the finding of an aggravating factor, and the wide scope of evidence and argument 
permitted at sentencing hearings invalidated the scheme. Id. at 199.

38. Id. at 205.

Justices Stewart, Powell, and Stevens rejected the argument that, despite 
the guidance given to juries, leeway still remained in the system for the 
arbitrary application of the death penalty.37 Returning to the role of appellate 
review, the Justices remarked that the decisions of the Georgia Supreme 
Court made it apparent that that court “has taken its review responsibilities 
seriously.”38 The opinion again characterized the availability of appellate 



102 The Georgetown Law Journal [Vol. 68:97

review as a “check against the random or arbitrary imposition of the death 
penalty.”39

In a concurring opinion joined by Chief Justice Burger and Justice 
Rehnquist, Justice White also emphasized the role of the Georgia Supreme 
Court under the statute. He concluded that even though the statutory system 
of aggravating and mitigating considerations “might, but also might not” 
operate with reasonable consistency, the statute’s provision for supreme court 
review assured nonarbitrary imposition of the death sentence.40 “Indeed,” 
Justice White noted, “if the Georgia Supreme Court properly performs the 
task assigned to it under the Georgia statutes, death sentences imposed for 
discriminatory reasons or wantonly or freakishly . . . will be set aside.”41 
Justice Blackmun also concurred, summarily citing the Furman dissents.42

Even if the joint Stewart, Powell, and Stevens opinion or the White opinion 
in Gregg could be read as expressing the view of the Court, the constitu
tionally-mandated role of state appellate review would still be uncertain. Both 
opinions present the provision for review as a significant element in assessing 
the overall validity of the statutory scheme. But it is unclear whether either 
opinion would have found the scheme inadequate had it provided for less 
vigorous review or none at all.

The opinions in the other July 1976 cases are no more enlightening. In 
Proffitt v. Florida'33 Justices Stewart, Powell, and Stevens again joined in one 
opinion. Under the Florida statute at issue in Proffitt, the trial judge rather 
than the jury is the ultimate sentencing authority.44 The judge must consider 
both aggravating and mitigating circumstances listed in the statute.45 The

39. Id. at 206.
40. Id. at 222 (White, J., with Rehnquist, J. & Burger, C.J., concurring).
41. Id. at 224.
42. Id. at 227 (Blackmun, J., concurring).
43. 428 U.S. 242 (1976).
44. Id. at 249; see Fla. Stat. Ann. § 921.141(3) (West Supp. 1979) (notwithstanding recommendation 

of majority of jury, court shall enter sentence of life imprisonment or death after weighing aggravating and 
mitigating circumstances).

45. 428 U.S. at 250. The aggravating circumstances are:

(a) The capital felony was committed by a person under sentence of imprisonment.
(b) The defendant was previously convicted of another capital felony or of a felony involving 
the use or threat of violence to the person.
(c) The defendant knowingly created a great risk of death to many persons.
(d) The capital felony was committed while the defendant was engaged, or was an accomplice, 
in the commission of, or an attempt to commit, or flight after committing or attempting to 
commit, any robbery, rape, arson, burglary, kidnapping, aircraft piracy or the unlawful 
throwing, placing, or discharging of a destructive device or bomb.
(e) The capital felony was committed for the purpose of avoiding or preventing a lawful arrest 
or effecting an escape from custody.
(f) The capital felony was committed for pecuniary gain.
(g) The capital felony was committed to disrupt or hinder the lawful exercise of any 
governmental function or the enforcement of laws.
(h) The capital felony was especially heinous, atrocious or cruel.

Fla. Stat. Ann. § 921.141(5) (West Supp. 1979).
The mitigating circumstances are:

(a) The defendant has no significant history of prior criminal activity. 
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statute requires an advisory jury to suggest a sentence, based upon specified 
mitigating and aggravating circumstances,* 46 but the trial judge determines the 
penalty and must set forth in writing the findings supporting a death 
sentence.47 As in the Georgia scheme, review by the state supreme court is 
automatic.48 The Florida statute does not specify, however, any details of the 
appellate review process.

(b) The capital felony was committed while the defendant was under the influence of extreme 
mental or emotional disturbance.
(c) The victim was a participant in the defendant’s conduct or consented to the act.
(d) The defendant was an accomplice in the capital felony committed by another person and 
his participation was relatively minor.
(e) The defendant acted under extreme duress or under the substantial domination of another 
person.
(f) The capacity of the defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of law was substantially impaired.
(g) The age of the defendant at the time of the crime.

Id. § 921.141(6).
46. Fla. Stat. Ann. § 921.141(2) (West Supp. 1979).
47. Id. § 921.141(3).
48. See id. § 921.141(4).
49. Proffitt v. Florida, 428 U.S. at 252.
50. Id. at 253-60.
51. Id. at 251, 253 & 258-60. The Justices concluded that the review required by the statute minimized 

the risk of arbitrary and capricious imposition of the death sentence because review ensures similar results 
in similar circumstances, maximum rationality, and consistency. Id; cf. Dobbert v. Florida, 432 U.S. 282, 
295 (1977) (noting importance of appellate review process in death sentencing procedures).

52. 428 U.S. at 251.
53. Id. at 260 (White, J., with Rehnquist, J. & Burger, C.J., concurring). Justice Blackmun, again citing 

only the Furman dissents, concurred separately. Id. at 261.
54. Id. at 260-61.
55. 428 U.S. 280 (1976).
56. 428 U.S. 325 (1976).

Justices Stewart, Powell, and Stevens rejected the argument that the eighth 
amendment requires jury sentencing in capital cases.49 In concluding that the 
Florida procedure met the constitutional requirements discussed in their 
Gregg opinion,50 the Justices referred several times to the availability of 
appellate review under the Florida death sentencing scheme.51 Again, they did 
not delineate the precise constitutional status of appellate review. The Justices 
did emphasize that the Florida Supreme Court, like its Georgia counterpart, 
recognized that it had a constitutional obligation to guarantee that similar 
results are reached in similar cases.52 But their discussion did not indicate 
whether the state court’s interpretation of its statutory role was essential to 
the Justices’ conclusion that the scheme met constitutional requirements.

The Chief Justice and Justice Rehnquist joined Justice White in a 
concurring opinion,53 which did not mention the provisions for appellate 
review. Justice White argued that although the statutory aggravating and 
mitigating circumstances could not be mechanically applied, they were not so 
vague as to leave the sentencing authority unfettered.54

In Woodson v. North Carolina55 and Roberts v. Louisiana56 the Court held 
that the death sentences imposed under the capital punishment procedures of 
the two respective states violated the eighth and fourteenth amendments. 
Both statutes are “mandatory”; they each make death the automatic penalty 
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upon conviction for specific crimes.57 The majority for reversal was composed 
of Justices Brennan and Marshall, who reasoned that all death penalties were 
constitutionally unacceptable,58 and Justices Stewart, Powell, and Stevens, 
writing in a single joint opinion. The three Justices found the statute deficient 
on three grounds: First, mandatory death penalties fall short of contemporary 
standards respecting the imposition of the penalty;59 second, juries operating 
under purportedly mandatory capital punishment procedures will still, by 
refusing to convict for capital crimes, exercise potentially arbitrary and 
capricious discretion for which mandatory schemes provide no check;60 and 
third, mandatory procedures fail to allow for particularized consideration of 
relevant aspects of the character and background of defendants before 
sentence is imposed.61 In both Woodson and Roberts the discussion of the 
second constitutional deficiency included the observation, as stated in 
Roberts, that “there is no meaningful appellate review of the jury’s deci
sion.”62

62. 428 U.S. at 335-36 (joint opinion of Stewart, Powell & Rehnquist, JJ). In Woodson the Justices 
noted that “there is no way ... for the judiciary to check arbitrary and capricious exercise of . . . [the 
jury’s ‘power’ to exercise discretion] through a review of death sentences.” 428 U.S. at 303 (citations 
omitted).

63. 428 U.S. at 306 (White, J., with Rehnquist, J. & Burger, C.J., dissenting).
64. 428 U.S. at 337 (White, J., with Rehnquist, J. & Burger, C.J., dissenting).

Justice White, joined by the Chief Justice and Justice Rehnquist, dissented 
in both Woodson63 and Roberts64 on the ground that mandatory capital 
sentencing schemes met the concerns underlying Furman and therefore were

57. Under the Louisiana statute a finding of first degree murder was one of the crimes for which a death 
sentence was mandatory. The Louisiana statute defined first degree murder as the killing of a human being:

(1) When the offender has a specific intent to kill or to inflict great bodily harm and is engaged 
in the perpetration or attempted perpetration of aggravated kidnapping, aggravated rape or 
armed robbery; or
(2) When the offender has a specific intent to kill, or to inflict great bodily harm upon, a 
fireman or a peace officer who was engaged in the performance of his lawful duties; or
(3) Where the offender has a specific intent to kill or to inflict great bodily harm and has 
previously been convicted of an unrelated murder or is serving a life sentence; or
(4) When the offender has a specific intent to kill or to inflict great bodily harm upon more 
than one person; or
(5) When the offender has specific intent to commit murder and has been offered or has 
received anything of value for committing the murder.

La. Rev. Stat. Ann. § 14:30 (West 1974).
North Carolina defines murder in the first degree as those murders

which shall be perpetrated by means of poison, lying in wait, imprisonment, starving, torture, 
or by any other kind of willful, deliberate, and premeditated killing, or which shall be 
committed in the perpetration or attempt to perpetrate any arson, rape, robbery, burglary, or 
other felony ....

N.C. Gen. Stat. § 14-17 (Cum. Supp. 1977).
Louisiana and North Carolina have amended their statutes by adding the alternative of life 

imprisonment. See La. Rev. Stat. Ann. § 14:30 (West Supp. 1979); N.C. Gen. Stat. § 14-17 (Cum. 
Supp. 1977).

58. Roberts V. Louisiana, 428 U.S. at 336-37; Woodson V. North Carolina, 428 U.S. at 305-06.
59. Roberts V. Louisiana, 428 U.S. at 335-36; Woodson V. North Carolina, 428 U.S. at 301.
60. Roberts V. Louisiana, 428 U.S. at 335-36; Woodson V. North Carolina, 428 U.S. at 302-03.
61. Roberts V. Louisiana, 428 U.S. at 335-36; Woodson V. North Carolina, 428 U.S. at 303.
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constitutional. He noted that mandatory statutes seek to eliminate the jury 
discretion responsible for the discriminatory, freakish, or infrequent applica
tion of the death penalty that Furman found constitutionally offensive.65 He 
further remained unconvinced that juries would exercise their power of 
nullification frequently and systematically enough to make the administration 
of the death penalty under mandatory schemes constitutionally identical to 
the results obtained under pre-Furman statutes.66

The different approaches of the Stewart-Powell-Stevens bloc and Justice 
White, Chief Justice Burger, and Justice Rehnquist, led to a bizarre result in 
the fifth case, Jurek v.Texas.bl Under the Texas death penalty procedure at 
issue in Jurek, the sentencing jury is required to answer two, and in some 
cases three, questions.68 If all are answered affirmatively, the trial judge must 
impose death. If any question is answered negatively, life imprisonment must 
be imposed.69 Expedited review by the Texas Court of Criminal Appeals, the 
only court with appellate jurisdiction in criminal cases, is provided.70

Justices Brennan and Marshall voted to invalidate Jurek’s death sentence 
on the ground that the death penalty is inherently unconstitutional.71 
Blackmun voted to uphold the sentence, with only a citation to Furman.12 
Justices Stewart, Powell, and Stevens also voted to affirm the penalty.73 In 
another joint opinion, they explained that, in spite of the special questions, the 
Texas procedure permitted sufficient evidence in mitigation to come before 
the jury to justify characterizing the procedure as a discretionary one. So 
characterized, it survived scrutiny under their analysis initially developed in 
Gregg. Among the factors stressed was that “[b]y providing prompt judicial 
review of the jury’s decision in a court of statewide jurisdiction, Texas has 
provided a means to promote the evenhanded, rational, and consistent 
imposition of death sentences under law.”74 Justice White, again joined by the

65. Roberts v. Lousiana, 428 U.S. at 346.
66. Id. at 347-48.
67. 428 U.S. 262 (1976).
68. The questions are:

(1) whether the conduct of the defendant that caused the death of the deceased was 
committed deliberately and with the reasonable expectation that the death of the deceased or 
another would result;
(2) whether there is a probability that the defendant would commit criminal acts of violence 
that would constitute a continuing threat to society; and
(3) if raised by the evidence, whether the conduct of the defendant in killing the deceased was 
unreasonable in response to the provocation, if any, by the deceased.

Tex. Code Crim. Pro. Ann. art. 37.071(b) (Vernon Supp. 1975-76).
69. See Tex. Code Crim. Pro. Ann. art. 37.071(d) (Vernon Supp. 1975-76). The jury may not answer 

“yes" unless it is unanimous, but may answer “no” if ten jurors agree. Id. The Stewart-Powell-Stevens 
opinion in Jurek described Texas procedure as “unclear” when the jury is unable to answer the questions. 
Jurek v. Texas, 428 U.S. at 269 n.5. But in light of the tradition of jury sentencing in Texas and the specific 
provision for a mistrial in noncapital cases when the jury fails to reach a verdict, Tex. Code Crim. Pro. 
Ann. art. 37.07, § 3(c) (Vernon Supp. 1978), there is little doubt that the state courts would require a 
mistrial should a capital jury be unable to arrive at either of the verdicts required by statute.

70. 428 U.S. at 268-69; see Tex. Code Crim. Pro. Ann. art. 37.071(f) (Vernon Supp. 1975-76).
71. 428 U.S. at 277 (referring to separate dissenting opinions of Justices Brennan and Marshall in Gregg 

v. Georgia, 428 U.S. at 227, 231).
72. 428 U.S. at 279 (Blackmun, J., concurring).
73. 428 U.S. at 264 (joint opinion of Stewart, Powell & Stevens, JJ.).
74. Id. A more recent case, Lockett v. Ohio, 438 U.S. 586 (1978), casts doubt on the validity of the Texas 
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Chief Justice and Justice Rehnquist, voted to affirm as well.* 75 76 But he found 
the Texas procedure to be an essentially mandatory one and therefore valid on 
the basis of the standards developed and explained in his dissenting opinion in 
Roberts.16 He, of course, had no occasion to consider whether, if the Texas 
statute was a discretionary one, it should stand under the standards applicable 
to such schemes.

scheme. In Lockett the majority reversed the death sentence of a woman who aided and abetted a robbery
murder. Id. at 608-09. Under the contested Ohio statute the sentencing judge is required to impose death if 
a defendant is convicted of aggravated murder, the jury finds at least one of seven aggravating 
circumstances, and the jury does not find at least one of three statutory mitigating circumstances. Ohio 
Rev. Code Ann. § 2929.04 (Page 1975). The bases for the Justices’ opinions varied, but included the 
proposition that the statute did not permit the individualized consideration of mitigating circumstances 
required by the eighth and fourteenth amendments. 438 U.S. at 606. In addition, the failure to provide for 
consideration of the extent of the defendant’s involvement or the character of her mens rea in determining 
the sentence invalidated the procedure. 438 U.S. at 613 (Blackmun, J., concurring in part and concurring 
in the judgment). Also, imposing the death penalty without a finding that the defendant possessed a 
purpose to cause the death of the victim violates the eighth amendment. 438 U.S. at 624. (White, J., 
dissenting in part and concurring in the judgment).

75. 428 U.S. at 277 (White, J., with Rehnquist, J., & Burger, C.J., concurring in the judgment).
76. Id. at 278-79. In his Roberts dissent Justice White specifically stated that in his view “the Texas law 

is not constitutionally distinguishable from the Louisiana system." Id. at 359.
77. The emphasis on the role of appellate review in the July 1976 opinions contrasts to the general 

hostility to the proposition that there is a constitutional right to appellate review. In McKane v. Durston, 
153 U.S. 684 (1894), the Court reasoned that an appeal from a judgment of conviction is not a matter of 
absolute right independent of constitutional or statutory provisions allowing such an appeal. States were 
therefore free to accord the right to appeal on such terms as they thought proper. Id. at 687-88. McKane 
has been universally read as establishing that no constitutional right to appeal exists. See, e.g., Ross v. 
Moffitt, 417 U.S. 600, 606 (1974) (traditional principle is that state not obliged to provide any appeal for 
criminal defendants); Griffin v. Illinois, 351 U.S. 12, 18 (1956) (plurality opinion) (“a state is not required 
by the Federal Constitution to provide appellate courts or a right to appellate review at all”); Johnson v. 
United States, 291 A.2d 697, 698 (D.C. 1972) (state has discretion to allow or not to allow appeal). Those 
federal constitutional rights that have been applied to the appeal process have been extended under theories 
of equal protection. See, e.g., Douglas v. California, 372 U.S. 353, 355 (1963) ("there can be no equal justice 
where the kind of appeal a man enjoys 'depends on the amount of money he has’”) (quoting Griffin v. 
Illinois, 351 U.S. 12, 19 (1956)); Burns v. Ohio, 360 U.S. 252, 258 (1959) (state may not impose financial 
barriers restricting availability of appellate review); Griffin v. Illinois, 351 U.S. 12, 19 (1956) (plurality 
opinion) (destitute defendants must be afforded appellate review equivalent to that given defendants who 
can afford to buy transcripts). But see Ross v. Moffitt, 417 U.S. 600, 616 (1974) (indigent denied counsel for 
discretionary appeal; duty of state does not extend to duplicating legal arsenal that may be privately 
retained). The equal protection analysis has not been developed into a right of access to appellate tribunals. 
See Bell v. Hongisto, 501 F.2d 346, 353 (9th Cir. 1974) (Supreme Court decisions provide no authority for 
regarding right to adequate appellate review as "fundamental”), cert, denied, 420 U.S. 962 (1975).

B. THE ROLE OF APPELLATE REVIEW

The function of appellate review in capital cases is not entirely or perhaps 
even primarily a constitutional matter.77 Because of the constitutional 
concern for administrative rationality, however, it is unlikely that the role 
intended for appellate review by legislatures and the role assumed by 
members of the Supreme Court in the July 1976 decisions differ significantly. 
The July 1976 cases can be understood to conclude that effective appellate 
review of death sentences tends to establish the constitutional validity of 
capital punishment schemes. Because the contested statutory schemes were 
legislative reactions to Furman, it seems likely that legislatures have intended 
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their systems for appellate review of death sentences to perform, at a 
minimum, whatever role the Supreme Court regards as constitutionally 
necessary.

The emphasis on individual sentencing in Woodson and Robinson suggests 
that effective appellate review includes consideration of whether the sentenc
ing authority’s decision to impose the death penalty is made on the basis of 
sufficient factual information about the defendant and his offense. Such a 
review implicitly includes an evaluation of whether reasonable persons would 
regard the death sentence as disproportionate to the offender’s culpability, 
given the nature of the crime committed, the circumstances of its commission, 
and possible influences upon the defendant.78 In addition, Gregg, Proffitt, and 
Jurek suggest that effective appellate review should include comparison of 
particular sentences with sentences imposed in similar cases.79 The Justices’ 
emphasis on the comparative aspect of review is related to two concerns: 
consistency and proportionality.

78. See Woodson v. North Carolina, 428 U.S. at 280.
79. See Jurek v. Texas, 428 U.S. 262, 276 (1976) (provision for expedited review promotes evenhanded, 

rational, and consistent imposition of death sentences); Profitt v. Florida, 428 U.S. 242, 259 (1976) (by 
comparing circumstances of case under review with those of previous cases, Florida in effect has adopted 
proportionality review mandated by Georgia statute); Gregg v. Georgia, 428 U.S. 153, 198 (1976) (court 
compares each death sentence to ensure sentence not disproportionate to those imposed in similar cases).

80. Jurek v. Texas, 428 U.S. at 272-73 (discussing Jurek v. State, 522 S.W.2d 934, 939-40 (Tex. Crim. 
App. 1975)).

81. It appears, however, that Georgia juries may have cases read to them. Several Georgia decisions 

Appellate review in the above analysis clearly is designed to identify 
occasional cases in which judges or juries have imposed death under 
circumstances rendering the penalty excessive and disproportionate. Probably 
the major difficulty in applying a proportionality analysis is the lack of any 
standard by which to evaluate culpability and mitigating circumstances. 
Without an objective standard, a comparative analysis might prove the best 
alternative. Thus, cases in which similar killings have been considered to be 
more blameworthy by one sentencing authority than another can be regarded 
as ones in which the penalty of death is disproportionate.

Cases in which sentencing authorities have declined to give potentially 
mitigating factors the same significance given them in similar cases can, in 
addition, be regarded as violating the requirement of reasonable propor
tionality. The Court’s concern with rationality and consistency in the 
administration of the death penalty suggests that appellate review is also 
designed to encourage “greater uniformity” within individualized sentencing 
as another goal independent of proportionality. How this goal is to be 
accomplished is not clear. It is likely, however, that legislatures and the Court 
expect that a body of appellate case law will develop to assist sentencing 
authorities achieve uniformity. In Jurek, for example, the Stewart-Powell- 
Stevens opinion reflected an expectation that the Texas appellate court’s 
interpretation of the death sentence statute would, by providing direction to 
trial judges, bring a questionable statutory scheme within the realm of 
constitutionality.80 ’

Appellate case law is less likely to help the sentencing authority directly in 
jurisdictions where juries rather than judges make the life-or-death decision. 
Because juries do not read appellate cases, they cannot be expected to respond 
to them directly.81 Jury decisions, however, may be affected indirectly. 
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Appellate decisions can influence the evidence submitted to juries, arguments 
of counsel, jury instructions, and—if the judge has authority to preclude or 
override a jury decision—the judge’s decision whether the case for death is 
sufficient to go to the jury or whether a jury decision of death is supported by 
sufficient evidence.

Review of sentences in capital cases might also fulfill other functions 
related to appellate review of convictions. Legislatures might have intended 
appellate review of sentences to substitute for the traditional practice of 
scrutinizing with extraordinary care determinations of guilt in capital cases. 
Courts directly concerned with the severity of the sentence on the facts of the 
case would not have to force reversal for procedural defects in the guilt or 
innocence stage of the trial.

The opinions in the July 1976 cases suggest yet another role for state 
appellate courts. In Gregg Justices Stewart, Powell, md Stevens addressed the 
alleged vagueness of two of the aggravating circumstances in the Georgia 
statute.82 The Georgia Supreme Court had held one of the contested 
provisions void83 and had construed the other narrowly.84 “In light of the 
decisions of the Supreme Court of Georgia,” the three Justices rejected the 
argument that the statutory language rendered the statute constitutionally 
deficient.85 In Jurek the same Justices relied heavily on the state court’s 
construction of the Texas death penalty statute in rejecting the argument that 
the statute impermissibly limits proof of mitigating considerations.86 Thus, 
the role of the state appellate court is not simply to guard against arbitrariness 
and inconsistency through the development of a body of substantive death 
penalty law. It is also to construe potentially troublesome aspects of capital 
sentencing procedures to minimize the danger of unacceptable administra
tion.

have considered the propriety of a prosecutor reading to a jury portions of an old appellate opinion 
affirming a woman's death sentence. The excerpt discusses “sickly sentimentality” that springs into action 
when a criminal is about to be punished and comments that the trial court had "too much of this mercy.” 
Eberhart v. State, 476 Ga. 598, 610 (1873). The Georgia Supreme Court has strongly disapproved the 
reading of the Eberhart opinion to juries but has declined to regard such reading as reversible error. See 
Potts v. State, 241 Ga. 67, 85-86, 243 S.E.2d 510, 523 (1978); Presnell v. State, 241 Ga. 49, 62, 243 S.E.2d 
496, 507 (1978), rev'd on other grounds, 99 S. Ct. 235 (1978); cf. Hawes v. State, 240 Ga. 327, 335-39, 240 
S.E.2d 833, 839-40(1977).

82. Gregg v. Georgia, 428 U.S. 153, 202 (1976). Gregg claimed that the vague wording made the statute 
susceptible to widely different interpretations, creating a risk of arbitrary application by juries. He 
challenged that part of § 27-2534.1(b) that authorizes a jury to consider a “substantial history of serious 
assaultive criminal convictions” and § 27-2534.1(b)(3) regarding “a great risk of death to more than one 
person.” 428 U.S. at 202; see note 31 supra (text of Georgia statute).

83. See Arnold v. State, 236 Ga. 534, 539-40, 224 S.E.2d 386, 391 (1976) (holding Ga. Code Ann. 
§ 27.2534.1(b)(1) (1978), which authorizes jury to consider “substantial history of serious assaultive 
criminal convictions,” impermissibly vague).

84. See Chenault v. State, 234 Ga. 216, 224-25, 215 S.E.2d 223, 229 (1975) (construing Ga. Code Ann. 
§ 27-2534.1(b)(3) regarding “great risk of death to more than one person”). The three Justices also rejected 
an attack for overbreadth. They reasoned that the language need not be construed in a manner rendering it 
unconstitutionally broad and stated that “there is no reason to assume that the Supreme Court of Georgia 
will adopt such an open-ended construction.” Gregg v. Georgia, 428 U.S. at 201.

85. Gregg v. Georgia, 428 U.S. at 202.
86. Jurek v. Texas, 428 U.S. 262, 272-74 (1976) (appellate court interpretations of death penalty statute 

indicate that Texas law requires consideration of particularized mitigating factors).

The opinions of Stewart, Powell, and Stevens and those of White in Gregg, 
Proffitt, and Jurek strongly suggest that even the schemes upheld in the cases 
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before the Court might not survive if empirical evidence indicated that their 
procedural devices did not, in fact, work as anticipated.87 Moreover, unfair
ness or arbitrariness that does not reach the level of a constitutional violation 
is itself a proper matter of concern. And the unique severity of the death 
penalty increases the importance of devices such as appellate review. If 
appellate review does not function as effectively as some have anticipated, 
changes in the legislative framework or modification of its implementation 
may be desirable.

87. See Gregg v. Georgia, 428 U.S. at 222 (White, J., concurring) (“I cannot accept the naked assertion 
that the [Georgia] effort is bound to fail.”). But see Spinkellink v. Wainwright, 578 F.2d 582, 605 (5th Cir. 
1978) (if state follows properly drawn statute, “the arbitrariness condemned in Furman [has] been 
conclusively removed”), cert, denied, 99 S. Ct. 1548 (1979). As a matter of constitutional doctrine, the 
position expressed in the Spinkellink dictum seems unlikely. Although it might be reasonable to require 
detailed and specific allegations and perhaps a preliminary showing of some sort before a full hearing on 
the merits of allegations of arbitrary application is held, there is little support in the July 1976 opinions for 
the proposition that facial validity of a statute immunizes that statute from attacks based on the manner of 
application. Even if the administration of the statutes and their provisions for appellate review have no 
direct constitutional significance, the manner in which appellate courts perform under these schemes is 
certainly of interest for restructuring existing capital punishment procedures to ensure fairness and 
consistency.

II. Appellate Review in Three Jurisdictions

This section examines appellate review in Florida, Georgia, and Texas, the 
three states whose death sentencing procedures have withstood the Supreme 
Court’s scrutiny. The views expressed in the July 1976 opinions and the 
apparent legislative expectations underlying the provisions for appellate 
review suggest the following three criteria that will be used in the examina
tion:

1. To what extent has the court actually invalidated death penalties as 
impermissible? A failure to invalidate penalties does not necessarily mean, of 
course, that a court is not performing its function. Trial court practice may be 
of such quality that no impermissible penalties reach the appellate level. On 
the other hand, showing that a court has invalidated penalties tends to 
indicate that it is vigorously undertaking its task. The absence of such results 
may suggest lax review.

2. To what extent do the opinions of the court provide a basis for encouraging 
proper and consistent sentencing practices? If appellate courts are to provide 
reasonable guidance for trial courts on troublesome sentencing issues, the 
guidance must be in the appellate opinions. If a court adequately performs 
this part of its review function, its opinions should identify aggravating or 
mitigating circumstances and indicate the weight to be given each. Moreover, 
the opinions should help to establish a framework in which the aggravating 
and mitigating considerations presented in a particular case can be balanced 
against each other as well as compared with those present in other cases. In 
the absence of such a structured analysis, it is unlikely that sentencing can 
avoid the arbitrariness condemned in Furman.

3. To what extent has the court resolved procedural problems that threaten 
inconsistent and inappropriate application of the death penalty? Such prob
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lems will vary with the scheme and with the issues defense lawyers raise. 
Appellate courts are likely to be asked to resolve questions concerning the 
admissibility of evidence at sentencing hearings, instructions to juries—when 
juries are involved in the penalty process—appropriateness of arguments by 
counsel, and similar matters. Summary resolution of such issues or decisions 
that neglect to consider underlying dangers of arbitrary or inconsistent 
administration of the death sentence would cast doubt on the extent to which 
the court is performing its role.

The Supreme Court’s approval of at least two of the three state schemes 
addressed in Gregg, Proffitt, and Jurek and its praise of statutory provisions 
for appellate review make the administration of appellate review under the 
Georgia, Florida, and Texas procedures a particularly appropriate subject for 
scrutiny. These jurisdictions also provide an opportunity to contrast very 
different allocations of sentencing authority. Georgia imposes such responsi
bility on juries; Florida gives trial judges the ultimate trial-level authority, but 
requires trial juries to make recommendations; and Texas provides for jury 
sentencing authority under procedures that may significantly limit that 
authority. These differences in the nature and location of sentencing discre
tion may affect appellate review of the sentences imposed.

This study is limited to homicide cases imposing the death penalty and 
appealed directly to the state appellate court. Despite Coker v. Georgia^ death 
may be a permissible penalty for some nonhomicide crimes.88 89 Nevertheless, 
the major problem is the administration of the death penalty in homicide 
cases, and this study concerns itself solely with such litigation.90 91

88. 433 U.S. 584 (1977) (plurality opinion); see note 25 supra and accompanying text (discussing Coker).
89. The Florida court has avoided the question whether Coker permits a sentence of death for the rape of 

a child. See Shue v. State, 336 So. 2d 387, 389 (Fla. 1978) (per curiam); cf. Upshaw v. State, 350 So. 2d 
1358, 1361 (Miss. 1977) (death penalty permissible for rape of child under 12).

90. The issues discussed in this section are necessarily limited. For example, no effort is made to 
consider the manner in which the three state courts deal with Witherspoon v. Illnois, 391 U.S. 510 (1968), 
which prohibits the exclusion for cause of prospective jurors who object on principle or moral grounds to 
the death penalty. The application of the Witherspoon requirement to the death penalty schemes under 
consideration is too complex to treat as an incidental part of an analysis of appellate review. See generally 
Broocks, Texas Penal Code Section 12.31(b) and Witherspoon: An Irreconcilable Pair?, 5 Am. J. Crim. L. 
313 (1977). Nevertheless, further development of the Witherspoon requirement could have a dramatic 
impact on the administration of the death penalty schemes under scrutiny here. See Burns v. Estelle, 592 
F.2d 1297, 1302 (5th Cir. 1979) (death sentence imposed under Texas scheme invalid because juror 
excluded under Tex. Penal Code art. 12.31(b) (1974) in violation of Witherspoon).

91. Ga. Code Ann. § 27-2537(1978).

A. APPELLATE REVIEW OF DEATH SENTENCES IN GEORGIA

The Georgia capital punishment scheme contains the most specific and 
detailed provisions for appellate review. Review is not only mandated, but the 
role of the appellate court is also specifically set out in the statutory 
provisions.9’ Experience under the Georgia statute should provide a bench
mark against which performance of appellate courts under other statutory 
schemes can be measured.
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REVERSALS UNDER THE GEORGIA SCHEME

The first test for the effectiveness of appellate review is the extent to which 
the appellate court has invalidated death sentences. Table 1 summarizes the 
disposition of the first eighty-six direct appeals from death sentences for 
homicide decided by the Georgia Supreme Court.92 Five cases involved 
appeals from sentences of death imposed upon remand following affirmance 
of the conviction for capital murder, but invalidation of the death penalty for 
procedural reasons; consequently, Table 1 distinguishes between the review of 
the conviction and review of sentencing issues. Sentencing issues, of course, 
were not reached in those four cases in which the conviction was reversed.93

92. Table 1 includes those Georgia cases decided during the period from April 4, 1974 to March 6, 1979.
See House v. State, 232 Ga. 140, 205 S.E.2d 217 (1974); Collins v. State, 243 Ga. . _, 253 S.E.2d 729
(1979). The statistical data relied on in formulating this table are on file at the Georgetown Law Journal.

93. The table does not include Miller v. State, 237 Ga. 557, 229 S.E.2d 376 (1976) (per curiam). Miller 
was an interlocutory appeal from a trial judge’s order directing that a new jury be impaneled for a new 
sentencing hearing after the first jury deadlocked on punishment and a mistrial was declared. The court 
held that when the initial sentencing jury could not arrive at a unanimous verdict favoring death, the 
statutory scheme requires that life imprisonment be imposed. Id. at 559, 229 S.E.2d at 378. Because the 
decision was not on appeal from conviction and sentence, it is not included here.

The most significant statistic is the small percentage (2%) of death 
sentences reduced on the merits of the penalty. This figure suggests that the 
court’s review of the propriety of the death penalty may not have been 
undertaken vigorously. In addition, the small percentage of cases in which 
convictions were reversed (5%) suggests that the court may not be scrutiniz
ing the trial court’s determination of guilt with the extraordinary care some 
believe had been used in the past. The substantial proportion of penalties 
reversed for procedural reasons related only to the sentence (23%), however, 
suggests that the court may be sensitive to the need to structure the sentencing 
process to avoid the problems emphasized in Furman.

Table 1
Disposition of Georgia Capital Homicide Cases on Appeal

No. %
Convictions

Affirmed 77 95
Reversed 4 5

81 100
Death Penalties

Affirmed 61 75
Invalidated on Procedural
Grounds 18 23
Reduced on Merits 2 2

81 100

FORMULATING SUBSTANTIVE SENTENCING GUIDELINES

The second test for effective review is whether appellate court opinions 
provide trial courts with a basis for proper and consistent sentencing. Despite 
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the Georgia court’s failure to hold many death sentences improper on 
substantive grounds, the opinions discuss substantive sentencing issues at 
great length. The court has enforced the statutory requirement that at least 
one aggravating circumstance must be found in order to impose the death 
sentence. Furthermore, it has categorized cases in an attempt to ensure 
consistent results in similar cases. Despite these efforts, the appellate opinions 
are not useful for present purposes: the court has failed to limit the scope of 
one particularly troublesome aggravating circumstance, and although the 
attempt at categorization is commendable, the number and breadth of the 
categories has reduced substantially the utility of this approach. The court 
has tended to ignore potentially mitigating considerations, and it has been 
willing to actually invalidate death sentences only when confronted with 
almost bizarre inconsistencies in the application of the sentence.

In examining the record the court has never failed to find at least one 
aggravating circumstance.94 Nonetheless, application of the seventh aggravat
ing circumstance has caused considerable difficulty. This circumstance 
requires that the offense have been “outrageous or wantonly vile, horrible, or 
inhuman in that it involved torture, depravity of mind, or an aggravated 
battery to the victim.”95 In Banks v.State96 for example, the defendant, using a 
gun that required reloading after each discharge, shot two victims in the back 
while they were standing and then shot them again as they fell.97 The jury 
found only aggravating circumstance seven. The Georgia Supreme Court 
affirmed the death penalty because the manner of the killings permitted 
findings that at least one of the victims had been tortured and that the 
defendant possessed a depraved mind.98 Justice Hill’s dissent argued that the 
majority’s interpretation of the aggravating circumstance placed the statute in 
danger of being declared unconstitutionally broad and vague.99 He urged that 
this circumstance be saved for “truly outrageous and inhuman” killings.100 
According to Justice Hill, the facts of Banks did not warrant such a 
designation.101

94. See. e.g., Birt v. State, 236 Ga. 815, 829-30, 225 S.E.2d 248, 257, cert, denied, 429 U.S. 1029 (1976); 
Pulliam v. State, 236 Ga. 460, 466, 224 S.E.2d 8, 13, cert, denied, 428 U.S. 911 (1976); Dobbs v. State, 236 
Ga. 427, 433, 224 S.E.2d 3, 7 (1976), cert, denied, 430 U.S. 975 (1977).

95. Ga. Code Ann. § 27-2534.1(b)(7) (1978).
96. 237 Ga. 325, 227 S.E.2d 380 (1976), cert, denied, 430 U.S. 975 (1977).
97. Id. at 327, 227 S.E.2d at 382.
98. Id.
99. Id. at 331, 227 S.E.2d at 384 (Hill, J., dissenting).
100. Id. at 331-32, 227 S.E.2d at 385.
101. Id.
102. 237 Ga. 718, 230 S.E.2d 1 (1976) (per curiam), cert, denied, 431 U.S. 933 (1977).
103. Id. at 732, 230 S.E.2d at 10.
104. Id.
105. Id. at 732-33, 230 S.E.2d at 10-11.

The court returned to the problem of circumstance seven in Harris v. 
State.102 Although the court recognized the possibility of abuse inherent in 
this circumstance, it rejected the argument that the provision was unconstitu
tionally vague.103 Because of its own review responsibilities the court held that 
the possibility of abuse did not invalidate the provision.104 Reviewing several 
cases, including Banks, the court concluded that each involved either torture 
or aggravated battery sufficient to establish that the crimes were outrageously 
or wantonly vile, horrible, or inhuman.105 Furthermore, the court announced
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its own intention to limit the application of the circumstance to cases that, 
like the one reviewed, lie at the “core” rather than the “periphery” of the 
circumstances.106 The court’s willingness to find that an aggravated battery is 
sufficient and that the criterion was met in Banks, however, suggests that the 
court has done little to limit the broad language of the statute.107

106. Id. at 733, 230 S.E.2d at 11.
107. See text accompanying notes 176-80 infra (discussing the precision of this aggravating circum

stance).
108. 233 Ga. 861, 213 S.E.2d 829 (1975) (per curiam), cert, denied, 428 U.S. 910 (1976).
109. Id. at 861-62, 213 S.E.2d at 831.
110. Id. at 865, 213 S.E.2d at 833. A specific reference to Pass v. State, 227 Ga. 730, 182 S.E.2d 779 

(1971), and the facts of Moore suggest that the court may have intended to hold that juries impose death 
with sufficient uniformity to make the penalty permissible when the robbery-killing takes place in the 
victim’s home.

111. See Tamplin v. State, 235 Ga. 20, 27, 218 S.E.2d 779, 784 (per curiam) (“cases show that where 
witnesses to a robbery were killed, or an attempt was made to kill such witnesses, the death penalty has 
been imposed.”), affd, 235 Ga. 774, 221 S.E.2d 455 (1975) (per curiam).

112. 236 Ga. 339, 223 S.E.2d 703 (1976), cert. denied, 431 U.S. 909 (1977).
113 Id. at 340, 223 S.E.2d at 704.
114. Id. at 345, 223 S.E.2d at 707.
115. 238 Ga. 698, 234 S.E.2d 918, cert, denied, 434 U.S. 935 (1977).
116. Id. at 698, 234 S.E.2d at 921-22.

In contrast to its broad interpretation of circumstance seven, the Georgia 
court has vigorously applied the requirement that it compare the sentence 
before it to sentences imposed in similar cases. In each case, the court has 
cited many similar cases in which the death sentence has been imposed. The 
court has also recognized that such comparison necessarily involves 
categorization. But its readiness to place any given case in one of the 
categories it has defined as permitting the death sentence has reduced the 
value of the review process.

In several cases, the court has held that certain types of killings related to 
commission of robberies may be punished by death. But the categories used 
cover virtually all robbery-killings. In Moore v. State,108 for example, the 
defendant killed a victim who surprised him during a burglary-robbery.109 
The court, acknowledging that juries sometimes have imposed life sentences 
when robbery victims were killed, listed twenty-three cases that led it to 
conclude that “juries faced with similar factual circumstances have imposed 
death sentences.”110 Similarly, when a robber kills a witness, the court has 
apparently found the death penalty imposed with sufficient uniformity.111

The value of any efforts to determine which robbery-murders justify death 
is reduced by the broad language and results in other cases. In Goodwin v. 
State112 the defendant had stabbed and killed a robbery victim.113 The court 
considered a number of cases involving murder committed in the course of 
another felony and concluded that “[t]he cases reveal that it is not unusual for 
juries in Georgia to impose the death penalty when murder is committed in 
the course of another felony where the victim of that felony is murdered.”114 
Similar analysis upheld the death penalty in Pryor v. State,115 in which the 
defendant had forced the victim to drive him to an isolated field, where he 
shot her.116 The court failed to consider that the kidnapping was merely 
incident to the murder, for which the defendant had no apparent motive. If a 
death penalty can be upheld simply on the ground that the murder was 
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committed in relation to another felony, the somewhat more detailed analyses 
of Moore is unnecessary.

In several opinions the Georgia Supreme Court has attempted to identify 
other types of cases for which death has been imposed with sufficient 
regularity. In Smith v. State111 the court reviewed cases involving simultane
ous killings. According to the court, these cases reveal a distinct pattern: “In 
cases where a jury was authorized to impose a death penalty for multiple 
murders they have imposed the death penalty on the sole offender where there 
was only one offender and on at least the principal offender where more than 
one offender was involved.”117 118 In Douthit v. State119 the defendant killed the 
victim to realize the proceeds of a life insurance policy.120 The court reviewed 
nineteen cases in which the defendant killed for money or monetary gain and 
found two in which the motive was to collect life insurance proceeds.121 
Imposition of the death penalty in those two cases led the court to conclude 
that Douthit’s sentence was not disproportionate to the sentences imposed in 
similar cases.122

117. 236 Ga. 12, 222 S.E.2d 308 (1976).
118. Id. at 24-25, 222 S.E.2d at 318.
119. 239 Ga. 81, 235 S.E.2d 493 (1977).
120. Id. at 82, 235 S.E.2d at 495-96.
121. Id. at 90, 235 S.E.2d at 499-500.
122. Id.
123. 238 Ga. 209, 232 S.E.2d 47 (1977).
124. Id. at 211, 232 S.E.2d at 49.
125. Id. at 216, 232 S.E.2d at 52.
126. Id.
127. Id. Godfrey v. State, 243 Ga. 302, 253 S.E.2d 710 (1979), was another case with “domestic”

implications. As the culmination of a series of marital disputes, Godfrey shot and instantly killed his 
estranged wife and his mother-in-law and struck his eleven-year-old daughter on the head with the gun as 
she ran for help. Id. at __ , 253 S.E.2d at 713. After calling the police, he waited for their arrival and
acknowledged the killings. Id. at _..._ , 253 S.E.2d at 714. At the sentencing proceeding, the jury found
aggravating circumstance seven and imposed the death sentence. Id. at_____ , 253 S.E.2d at 718. Without
discussing the longstanding domestic dispute and the mitigating significance of its impact upon the 
defendant, the court affirmed the penalty commenting that “[t]he verdict is factually substantiated." Id. at 
______  253 S.E.2d at 718.

128. 239 Ga. 292, 236 S.E.2d 637 (1977), cert, denied, 434 U.S. 960 (1977).
129. Id. at 293, 236 S.E.2d at 639.
130. Id. at 294, 236 S.E.2d at 640.
131. Id. at 300, 236 S.E.2d at 643.

The court addressed domestic killings in Dix v. State.123 Dix had strangled, 
cut, and carved his former wife before actually killing her.124 The jury found, 
as the only aggravating circumstance, that the killing was outrageous and 
wantonly vile.125 The court acknowledged that sentences less than death are 
frequently imposed in “domestic murder cases.”126 Because an aggravating 
circumstance was found in Dix, however, it concluded that the death penalty 
was not precluded by the fact that the defendant and the victim had once been 
married.127

The court’s categorization seemed most strained in Blake v. State.128 After 
a heated argument with his girlfriend,129 the defendant abducted her two- 
year-old child and dropped the child from a 100-foot bridge into a river, 
where she drowned.130 The jury found only aggravating circumstance 
seven.131 Identifying “not-for-profit execution style murders” as the relevant 
category, the court noted two prior death sentence cases involving children as 
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victims and upheld the death sentence on the ground that juries impose death 
in such cases with sufficient uniformity.132

132. Id. at 301, 236 S.E.2d at 644.
133. Ga. Code Ann. § 27-2537(c)(l) (1978).
134. 237 Ga. 84, 226 S.E.2d 911 (1976), cert, denied, 431 U.S. 909 (1977).
135. 237 Ga. 718, 230 S.E.2d 1 (1976) (per curiam), cert, denied, 431 U.S. 933 (1977).
136. Id. at 729-30, 230 S.E.2d at 9; Coleman v. State, 237 Ga. at 87-88, 226 S.E.2d at 914-15.
137. Harris v. State, 237 Ga. at 729-30, 230 S.E.2d at 9; Coleman v. State, 237 Ga. at 94, 226 S.E.2d at 

918.
138. 239 Ga. 292, 236 S.E.2d 637, cert, denied, 434 U.S. 960 (1977).
139. Id. at 296, 236 S.E.2d at 641.
140. Id.
141. Id. at 298-99, 236 S.E.2d at 642-43.
142. 237 Ga. 718, 230 S.E.2d 1 (1976) (per curiam), cert, denied, 431 U.S. 933 (1977).

In its attempt to categorize cases and examine the extent to which cases in 
each category have resulted in death penalties, the court has used extremely 
broad categories that permit almost any killing to fit within at least one 
category. Killings of witnesses and victims during robberies can be subsumed 
in the general category of killings related in any fashion to the commission of 
a serious felony. If the killing was for monetary gain, death is permissible; if 
not, an “execution style” killing is sufficient for imposing death. That a killing 
was related to a domestic dispute is irrelevant if the case can be brought 
within one of the statutory categories. Thus, almost any killing for which a 
prosecutor might reasonably seek the death penalty can be placed within an 
“approved” category and thereby immunized from reversal.

The Georgia statute also requires the court to determine whether the 
penalty was imposed under the influence of passion or prejudice.133 In no case 
has the court found such impermissible influences. In Coleman v. State1™ and 
Harris v. State135 the court examined pretrial publicity evidence offered on 
change of venue motions to determine whether the sentence was influenced by 
passion or prejudice.136 In each case, the court, apparently regarding the 
question of change of venue and the issue of influence on the sentence as 
virtually identical, resolved the sentencing issue by referring to its prior 
conclusion that the evidence did not establish circumstances mandating a 
pretrial change of venue.137

In Blake v. State138 the court considered the allegation that the age of the 
victim alone—the child was two years old—demonstrated that the verdict 
was the result of passion or prejudice.139 Rejecting that argument, the court 
simply stated: “If the fact that a two-year-old girl was the victim of an 
outrageous crime evoked sympathy, that was unavoidable.”140 The court’s 
analysis indicated the obvious difficulty of evaluating the attitudes of various 
jurors and determining their mental processes to decide whether unacceptable 
attitudes affected the sentencing decision.141 In light of the court’s apparent 
acceptance of emotional offensiveness as a valid consideration, its review to 
determine the influence of passion or prejudice seems artificial.

Perhaps most important, the court’s concern with categorizing cases and 
finding aggravating circumstances has distracted it from adequately consider
ing potential mitigating circumstances. Evidence in numerous cases reveals 
that the defendant was significantly abnormal, but the court’s sentencing 
discussion has failed to address the matter. In Harris v. State142 the only 
motive suggested for the murder was the defendant’s strong desire to kill 
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someone who resembled his former stepmother.143 Evidence presented by the 
defense suggested the defendant suffered from a schizoid personality.144 The 
appellate court, however, completely ignored the possible mitigating signifi
cance of this circumstance. Similarly, there is no discussion of such matters in 
Spivey v. State,145 although defense counsel strenuously argued to the jury that 
the defendant’s mental condition and his psychiatric history justified life 
imprisonment rather than death.146 Nor did the court discuss the issue in 
Chenault v. State,147 in which defense evidence indicated the defendant was 
psychotic at the time he entered the Ebeneezer Baptist Church in Atlanta, 
where, apparently seeking to kill the parents of Martin Luther King, Jr., he 
instead shot a deacon and a member of the congregation.148

143. Id. at 720, 230 S.E.2d at 3-4.
144. Id. at 721, 230 S.E.2d at 4.
145. 241 Ga. 477, 246 S.E.2d 288, cert, denied, 439 U.S 1039 (1978).
146. Id. at 478-79, 246 S.E.2d at 290.
147. 234 Ga. 216, 215 S.E.2d 223 (1975).
148. Id. at 218-19, 215 S.E.2d at 226.
149. 240 Ga. 130, 240 S.E.2d 694 (1977), cert, denied, 436 U.S. 914 (1978).
150. Id. at 135, 240 S.E.2d at 698-99.
151. Id. at 141, 240 S.E.2d at 702.
152. 239 Ga. 821, 238 S.E.2d 905 (1977), cert, denied, 435 U.S. 937 (1978).
153. Id. at 830, 238 S.E.2d at 911.
154. 236 Ga. 46, 222 S.E.2d 339, cert, denied, 428 U.S. 910 (1976).
155. Id. at 46-47, 222 S.E.2d at 340. The court's failure to address evidence offered in mitigation was

perhaps more understandable in Westbrook v. State, 242 Ga. 261, 249 S.E.2d 524 (1978), cert, denied, 99 S. 
Ct. 881 (1979). The defendant's record indicated numerous felony convictions and offenses while he was in 
prison. Id. at _____ , 249 S.E.2d at 529. On appeal, he argued that his lengthy period of correctional
confinement destroyed his mental capacity and “caused him to become the sort of person he is now." Id. at 
_____ , 249 S.E.2d at 527. Consequently, he asserted, the state had forfeited its right to seek the death 
penalty. The court summarily concluded that this claim was without merit. Id. at_____ , 249 S.E.2d at
527.

The mitigating significance of the defendant’s mental condition was given 
some attention in Corn v. State.149 The defense argued that the defendant was 
schizophrenic-affective with paranoid ideation, had central nervous system 
problems, and had experienced reading difficulty.150 The court summarily 
explained, however, that Corn’s mental and social problems had been 
“considered” by the court and found not to be of sufficient magnitude to 
justify a reduction of penalty.151

When the Georgia court has addressed the mitigating significance of a 
defendant’s mental state, it has failed to consider the evidence seriously and 
has provided no guidance concerning the sort of abnormality that should have 
mitigating significance in future cases. Perhaps a belief that abnormality 
falling short of a full-blown psychosis is not worthy of serious evaluation 
would explain the absence of such discussion in the other opinions. If this 
explanation is correct, however, the court has failed to pursue the spirit of the 
July 1976 Supreme Court cases.

The court has also appeared unwilling to consider other potentially 
mitigating considerations. In Bowden v. State152 the court refused to consider 
as mitigating the defendant’s turning himself in when he learned he was 
sought by law enforcement officers.153 In Mason v. State154 the appellate 
opinion did not discuss the mitigating significance of the victim’s drawing a 
gun before the defendant killed her.155
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The Georgia court has invalidated death sentences on their merits only 
when the facts show an almost bizarre conflict with another particular 
sentence. In Ward v. State156 the defendant was convicted of murder and 
sentenced to life imprisonment. The conviction was reversed on appeal,157 but 
following reconviction the defendant was sentenced to death.158 The court 
noted that it was faced with a case “identical” to the prior one in which life 
imprisonment had been imposed and concluded that the death sentence 
imposed in the second trial “is obviously disproportionate.”159 In Hall v. 
State160 Hall and codefendant Smith were convicted of the robbery-murder of 
a liquor store clerk.161 The state’s evidence indicated that Smith was the one 
who had shot the clerk.162 For both defendants, the jury found as the only 
aggravating circumstance that the murder was committed in the course of 
robbery.163 Nevertheless, Smith was given life and Hall was sentenced to 
death. The court reduced Hall’s penalty because it found no difference in the 
criminal records of the two and no evidence that Hall was the “prime mover” 
or that he had ordered the killings.164 The court explained that it was not 
creating a per se rule that when the actual killer does not receive death, the 
other participants may not be sentenced to death, but rather that on the facts 
of the case, Hall’s death sentence was disproportionate to Smith’s and 
therefore invalid.165

In Stephens v. State166 the court addressed the argument that there is no 
meaningful basis for distinguishing the few cases in which death is imposed 
from the many in which it is not. The court insisted that it had considered 
similar cases in which life imprisonment was imposed as well as those in 
which death was imposed.167 The court cited two decisions, Coley v. State168 
and Gregg v. State,169 in which it had invalidated death sentences for 
robbery.170 But the court’s opinion seems oblivious to the possibility that the 
difficulty of deciding which murderers should die is so great that appellate 
review cannot be meaningful. The court’s opinions and its unwillingness to 
reduce death penalties for murderers suggest, however, that this possibility is 
a real one. Tested against the second criterion—guidance for trial courts—ap
pellate review in Georgia has therefore not been effective.

PROCEDURAL MATTERS

The Georgia court fares somewhat better when judged against the third 
criterion for effective review—handling procedural problems that may result

166. 237 Ga. 259, 227 S.E.2d 261, cert, denied, 429 U.S. 986 (1976).
167. Id. at 262, 227 S.E.2d at 263.
168. 231 Ga. 829, 204 S.E.2d 612 (1974).
169. 233 Ga. 117, 210 S.E.2d 659 (1974), affd, 428 U.S. 153 (1976).
170. 237 Ga. at 262, 227 S.E.2d at 264.

156. 239 G a. 20i5, 236 S.E.2d 365 (1977).
157. Id. at 205, 236 S.E.2d at 366.
158. Id.
159. Id. at 208, 236 S.E.2d at 368.
160. 241 G a. 25 2, 244 S.E.2d 833 (1978).
161. Id. at 252, 244 S.E.2d at 835.
162. Id. at 258, 244 S.E.2d at 838.
163. Id. at 260, 244 S.E.2d at 839.
164. Id.
165. Id.
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in inconsistent and excessive application of the death penalty. The breakdown 
in Table 1 indicates that the Georgia Supreme Court has been quite willing to 
invalidate death sentences for procedural errors in the sentencing process. 
This practice suggests a sensitivity to those procedural problems that affect 
the proper application of the death penalty. A comparison of these actions 
with the low rate of substantive reversals suggests another possibility: the 
court is using procedural defects to justify the reversal of death sentences that 
it finds offensive for unarticulated but more “substantive” reasons.

Precision of Statutory Language. The court has been inconsistent in its
examination of the precision of the statutory language. In Arnold v. State'11 
the court held unconstitutionally vague the aggravating circumstance that the 
defendant “has a substantial history of serious assaultive criminal convic
tions.”172 Observing that greater precision is necessary in capital murder 
sentencing procedures than in other areas, the court apparently found the 
phrases “substantial history” and “serious assaultive criminal convictions” 
insufficiently precise.171 172 173 Arnold, however, had two prior convictions for 
assault with intent to murder and one for armed robbery.174 The court did not 
consider the possibility that whatever problems the language might create in 
other cases, there could be little doubt of its applicability to this defendant. 
Nevertheless, Justices Stewart, Powell and Stevens in their Gregg opinion 
relied upon Arnold as indicating the Georgia Supreme Court’s commitment to 
scrutinize vigorously the administration of the procedure.175 176

171. 236 Ga. 534, 224 S.E.2d 386 (1976).
172. Id. at 542, 224 S.E.2d at 392; see Ga. Code Ann. § 27-2534.1(b)(1) (1978).
173. 236 Ga. at 542, 224 S.E.2d at 392.
174. Id. at 541-42, 224 S.E.2d at 392.
175. Gregg v. Georgia, 428 U.S. 153, 202 (1976).
176. 237 Ga. 718, 230 S.E.2d 1 (1976) (per curiam), cert, denied, 431 U.S. 933 (1977).
177. Ga. Code Ann. § 27-2534(b)(7) (1978).
178. 237 Ga. at 732, 230 S.E.2d at 10.
179. Id.
180. Id. at 733, 230 S.E.2d at 11. A similar attack on circumstance seven was rejected in Johnson v.

State, 242 Ga. 649, 250 S.E.2d 394 (1978). The defendant in Johnson argued that circumstance seven 
violated the eighth and fourteenth amendments because no reasonably precise standards for its application 
were provided. Id. at______, 250 S.E.2d at 397-98. Rejecting the argument, the court relied in part on the
Supreme Court’s decision in Gregg v. Georgia and in part on its willingness, as expressed in Harris, to limit 
the application of the circumstance to cases falling clearly within the ambit of the circumstance. Id.

The Georgia court’s approach to the requirement of precision changed 
substantially after the Supreme Court decision in Gregg. In Harris v. State'16 
the court rejected an argument that aggravating circumstance seven, which 
requires proof that the crime “was outrageously or wantonly vile, horrible or 
inhuman in that it involved torture, depravity of mind, or an aggravated 
battery to the victim,”177 was vague.178 Each of the critical terms, the court 
concluded, is clearly defined in ordinary dictionaries and is “subject to 
understanding and application by a jury.”179 Furthermore, the Georgia court 
found that the possibility of abuse was not controlling because of the court’s 
commitment to restrict application of the circumstance to situations within its 
“core” rather than its “periphery.”180

The word torture may be widely understood, but the court’s application of 
circumstance seven casts doubt upon its precision as well as that of other 
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statutory language, especially “depravity of mind.” In Campbell v. State'*'  the 
defendant used a claw hammer to kill an elderly barber; blood stains 
throughout the shop indicated that a fierce struggle had taken place.>82 On 
these facts the court found circumstance seven applicable.181 182 183 It apparently 
regarded the repeated blows with the hammer as showing torture and the 
general messiness of the killing as demonstrating depravity of mind.184 In 
Blake v. State'* 5 the defendant had thrown a two-year-old child from a high 
bridge. The child suffered internal injuries as a result of the fall but died by 
drowning.186 Again finding circumstance seven applicable, the court relied in 
part on torture. Although there was no direct evidence that the victim 
suffered, “the circumstances amply demonstrate it,” because the internal 
injuries and the process of drowning must have caused the victim pain.187 But 
the court also appears to have regarded the abhorrent nature of the act of 
killing a small child as showing the depravity of mind required by circum
stance seven.

181. 240 Ga. 352, 240 S.E.2d 828, cert, denied, 429 U.S. 1083 (1977).
182. Id. at 352-53, 240 S.E.2d at 829.
183. Id. at 358, 240 S.E.2d at 832.
184. Id.
185. 239 Ga. 292, 236 S.E.2d 637, cert, denied, 434 U.S. 960 (1977).
186. Id. at 294, 236 S.E.2d at 640.
187. Id. at 297, 236 S.E.2d at 641.
188. See Ga. Code Ann. § 27-2534.1(b) (1978) (listing aggravating and mitigating circumstances, but 

not expressly excluding any not listed); note 31 supra (text of Georgia statute).
189. 235 Ga. 644, 220 S.E.2d 922 (1975).
190. Id. at 647-48, 220 S.E.2d at 925.
191. Id.
192. Id. at 649, 220 S.E.2d at 926-27.
193. 242 Ga. 261, 249 S.E.2d 1 (1978).
194. Id. at----------- , 249 S.E.2d at 8. Apparently the witness would have testified that, according to

Torture, then, as applied by the court, is broader than the commonly 
understood meaning of the phrase and may include a situation in which the 
victim may have even briefly anticipated death or experienced pain while 
dying. Depravity of mind is established if the circumstances of the crime 
generate abhorrence in the minds of the members of the court. Given these 
operational definitions of critical phrases in circumstance seven, it seems as 
imprecise as the language struck down in Arnold.

Mitigating Evidence. The Georgia statute on its face does not limit
mitigating evidence.188 But the Georgia court has been inconsistent in 
determining the kinds of evidence admissible in mitigation. In Brown v. 
State'* 9 the defendant, who had not testified at the trial, offered to take the 
stand at the sentencing hearing and testify to “exactly what did happen.”190 
The trial court, however, refused to allow the defendant to testify on the 
ground that he had forfeited his opportunity to testify by not doing so at 
trial.191 The Georgia Supreme Court reversed, apparently accepting the 
proposition that even testimony logically relevant only to the defendant’s 
innocence may be introduced for the first time at the sentencing hearing.192 

Brown, however, contrasts with Green v. State.193 At the sentencing stage of 
Green’s trial, the defense attempted to introduce testimony of a witness that 
Moore, the other participant in the crime, had admitted that he and not 
Green was the “actual perpetrator.”194 The testimony was excluded as 
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hearsay and Green was sentenced to death.195 The Georgia court affirmed. 
Apparently regarding the testimony as a declaration against penal interest, 
the court refused to extend its exception for declarations against pecuniary 
interest to the situation before it.196 The court also indicated that even if it 
were admissible under the rules of evidence, the testimony would not be 
mitigating and was therefore inadmissible.197 Although the profferred testi
mony certainly would not have exonerated Green, it is clearly the sort of 
information that the Supreme Court’s July 1976 decisions suggest should be 
placed before a jury choosing between life and death.

Moore, after Moore and Green had both raped the victim, Moore and the victim got out of the car in which 
the three had been riding. Green drove to a gas station to get gas and Moore shot the victim. When Green 
returned, he and Moore picked up the body and threw it into some bushes. Id. at_____ , 249 S.E.2d at 9.

195. Id. at______ 249 S.E.2d at 9.
196. Id. at_____ , 249 S.E.2d at 10. Green relied on Chambers v. Mississippi, 410 U.S. 284 (1973), to

argue that due process prohibited the state from excluding his offered testimony on the basis of a state 
evidentiary rule. 242 Ga. at _____ , 249 S.E.2d at 9. His argument seems persuasive. In Chambers the
Court held that the defendant was denied due process in part because state hearsay rules excluded his 
offered evidence that another person had confessed to the crime charged. 410 U.S. at 302-03. Chambers 
establishes that application of traditional evidence rules at the trial violates due process if those rules 
preclude introduction of certain potentially exculpating evidence. Although it is unclear to what extent the 
rule applies in sentencing proceedings, it seems certain that state evidentiary rules cannot be called into 
play to frustrate capital-murder defendants’ right under Furman and Gregg to a sentencing decision based 
on all relevant evidence.

197. 242 Ga. at _____ , 249 S.E.2d at 9-10.
198. Holton v. State, 253 S.E.2d 736 (Ga. 1979); Lamb v. State, 241 Ga. 10, 243 S.E.2d 59 (1978); Davis 

v. State, 240 Ga. 763, 243 S.E.2d 12 (1978); Spraggins v. State, 240 Ga. 759, 243 S.E.2d 20 (1978); Redd v. 
State, 240 Ga. 753, 243 S.E.2d 16 (1978); Hawes v. State, 240 Ga. 327, 240 S.E.2d 833 (1977); Flemming v. 
State, 240 Ga. 142, 240 S.E.2d 37 (1977).

199. 241 Ga. 477, 246 S.E.2d 288, cert, denied, 439 U.S. 1039 (1978).
200. Id. at 479, 246 S.E.2d at 290.
201. Id.
202. Id.
203. 428 U.S. 262 (1976).
204. 241 Ga. at 480, 246 S.E.2d at 291. The Georgia court characterized Justice Stewart’s opinion as the 

opinion of the court. Id.
205. 242 Ga. 876, 252 S.E.2d 383 (1979). Redd’s request for an instruction that dismissal of charges

Jury Instructions. The Georgia court’s treatment of jury instructions at
the sentencing stage is similarly inconsistent. In seven cases the court vacated 
death sentences and remanded for resentencing because the jury instructions 
either failed to direct the jurors to consider mitigating circumstances in 
arriving at their decision, failed to make clear that they could impose life 
imprisonment despite a finding that statutory aggravating circumstances 
existed, or failed to direct the jury to consider both matters.198 199 But the court 
has rejected arguments that in instructing juries trial judges be required to 
focus upon specific, potentially mitigating circumstances. In Spivey v. Statem 
the jury rejected evidence offered in support of an insanity defense during the 
trial.200 At the sentencing hearing, the defendant requested that the judge 
charge the jury to consider insanity as a mitigating circumstance.201 The trial 
judge refused and was upheld on appeal.202 The Georgia Supreme Court 
concluded that the United States Supreme Court’s decision in Jurek v. 
Texas203 stands for the proposition that a death penalty procedure must 
permit a jury to consider potentially mitigating circumstances, but the jury’s 
instructions need not refer to any particular ones.204 In Redd v. State205 the 
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Georgia court adhered to this position. It rejected the argument that Lockett 
v. Ohio206 required instructions specifically directing the jury’s attention to 
potentially mitigating circumstances.207

against another person involved in the crime should be considered in mitigation was denied. Id. at ___ ,
252 S.E.2d at 387. The Georgia Supreme Court, affirming, reasoned that even without such instructions its 
procedure permits the individualized consideration of mitigating circumstances required by Lockett: 
"Though the [Lockett] opinion makes reference to ‘individualized considerations of mitigating factors’ 
such reference does not imply that individual consideration be given each potential mitigating circum
stance but rather, that individual consideration be given each defendant by not limiting mitigating factors 
that may be considered by the jury.” Id. at _____ , 252 S.E.2d at 387-88.

206. 438 U.S. 586 (1978); see note 24 supra and accompanying text (discussing Lockett).
207. 242 Ga. at _____ , 252 S.E.2d at 387-88.
208. See note 198-207 supra and accompanying text.
209. The adequacy of the review process is especially important because, in the court’s view, 

comparisons and proportionality are considerations for the appellate court only. In Blake v. State, 239 Ga. 
292, 236 S.E.2d 637 (1977), the defendant attacked the Georgia sentencing procedure on the ground that it 
provides no method for a defendant to present the trial court and jury with the facts of other cases for 
comparison with the defendant's case. Id. at 297, 236 S.E.2d at 642. The court, rejecting the argument, 
reasoned that excessiveness and disproportionality are “cruel and unusual punishment concerns for the 
[appellate] court and not the jury.” Id.

210. 233 Ga. 361, 211 S.E.2d 356 (1974).
211. Id. at 365, 211 S.E.2d at 359.
212. Id. at 366, 211 S.E.2d at 359.
213. Id.

The Georgia court has failed, however, to consider the value of instructions 
focusing on specific, arguably mitigating circumstances. Because of the 
complicated balancing analysis required under the Georgia scheme, an 
instruction that pinpointed potentially mitigating considerations could assist 
in reasoned analysis. The court’s concern with whether the July 1976 
Supreme Court cases demand such instructions unfortunately deflected its 
attention from the value of such instructions as well as from the possibility 
that they be required as a matter of state procedural law.

This approach is especially curious in light of the court’s willingness to 
reverse numerous death sentences for failure to instruct juries about the 
general aspects of the deliberative process.208 To accept the defendant’s 
argument in Spivey, however, would require the court to delve into the merits 
of particular potentially mitigating circumstances and decide whether each 
circumstance was sufficiently mitigating to require an instruction. The court’s 
apparent unwillingness to address this difficult matter perhaps explains the 
difference in treatment given to the two types of objections.

Appellate Review Process. The Georgia court has confronted several
attacks on the validity of its own review process.209 In Ross v. State210 the 
court rejected the argument that the review process was arbitrary because it 
excluded from the trial court’s consideration cases in which defendants 
pleaded guilty to lesser offenses and those in which no appeal was taken.211 
The court concluded that appealed cases “represent a sufficient cross-section 
of similar cases upon which an adequate comparative review can be made.”212 
But in a tantalizing further comment, it noted that nothing in the statute 
foreclosed it from examining cases that had not been appealed and cases in 
which the defendant pleaded guilty to a lesser offense.213 The court did not, 
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however, commit itself to consider such cases or explain how such cases 
might be located and brought before it.214

214. With regard to a related matter, Ross also argued that indigent defendants would be unable to 
obtain the records and sentences in other cases to present in support of arguments that death sentences in 
their cases were inappropriate. Id. at 364-65, 211 S.E.2d at 358-59. The court, however, noted that the 
records of all cases used for comparison by the court are public records open to all defendants. Id. at 365, 
211 S.E.2d at 359. Further, it indicated an unwillingness to assume that court-appointed counsel would not 
undertake an adequate comparative investigation, either by use of “printed reports” or by “exhaustive, 
detailed study of the records of all similar cases.” Id. Ross's arguments, however, may underestimate the 
difficulty faced by defense counsel interested in obtaining complete information about past cases, especially 
if the cases are not contained in the reported appellate decisions. The court’s response to Ross' arguments 
does not indicate whether it will limit itself to those facts available in the published reports and in fact 
suggests that it may not. Thus it can be argued that scrutiny of the needed information will become so 
burdensome a task that court-appointed attorneys cannot be expected to undertake it.

215. 237 Ga. 259, 227 S.E.2d 261 (1976). The court's opinion was issued before Gregg v. Georgia, 428 
U.S. 153 (1976), but was vacated and then reinstated shortly after the Supreme Court’s action.

216. 237 Ga. at 262, 227 S.E.2d at 263.
217. Id. (citing Coley v. State, 231 Ga. 117, 204 S.E.2d 612 (1973); Gregg v. State, 233 Ga. 117, 210 

S.E.2d 659 (1974)).
218. 241 Ga. 49, 243 S.E.2d 496 (1976), rev'd. 439 U.S. 14 (1978) (per curiam).
219. Id. at 52, 61, 243 S.E.2d at 501, 507.
220. Id. at 52, 243 S.E.2d at 501-02. The jury had been instructed on both statutory and forcible rape, 

but had not been instructed to indicate which offense was found. Id.
221. Id. at 62, 243 S.E.2d at 507.
222. Id. at 52, 243 S.E.2d at 501. The court did observe that “there is evidence of bodily injury, not a 

part of the crime of statutory rape to support the crime of kidnapping with bodily injury." Id.
223. Presnell v. Georgia, 439 U.S. 14, 17 (1978) (per curiam).

The court responded directly to attacks upon the vitality of its review 
process in Stephens v. State.215 The court rejected Stephens’ argument that the 
procedure did not permit meaningful distinctions to be drawn between cases 
in which death is imposed and those in which it is not.216 To support its 
position the court pointed to two nonhomicide cases in which the death 
penalty had been reversed as being disproportionate and excessive.217 Wheth
er meaningful distinctions can be drawn between homicide cases in which 
death is imposed and those in which it is not, however, may be a very different 
matter.

Presnell v. State,218 on the other hand, suggests a lack of sensitivity to 
important procedural matters related to the appeal process. A jury had 
sentenced Presnell to death for each of three capital offenses—rape of a ten- 
year-old girl, kidnapping her with bodily injury, and murder of an eight-year- 
old girl.219 On appeal, the state court held that the first two death sentences 
could not stand because the sentences were based on the defendant’s having 
committed forcible rape, and the jury had not properly convicted the 
defendant of that offense.220 The appellate court, however, upheld the death 
sentence for the murder of the younger child. It reasoned that the murder had 
been committed during a capital felony, the kidnapping with bodily injury of 
the older child.221 The court, however, had just vacated the defendant’s 
conviction for kidnapping. Despite the lack of a jury finding on the forcible 
rape issue, the Georgia court apparently found that the defendant had 
committed such a rape, and such a finding in turn established the element of 
bodily harm necessary for the death penalty.222 The Supreme Court in a per 
curiam opinion reversed the remaining death sentence.223 The Court ex
plained that sentencing a defendant to death on a theory different from the 
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one specified in the jury’s report violates due process.224 The state court had 
obviously not been troubled by a procedure that denied the defendant notice 
and a jury trial.225

224. Id. at 236. The Court observed that petitioners are “entitled to have the validity of their convictions 
appraised on consideration of the case as it was tried and as the issues were determined in the trial court.’’ 
Id. (quoting Cole v. Arkansas, 33 U.S. 196, 202 (1948)).

225. Indeed, when the defendant moved for rehearing because he was not on notice that the older child’s 
injuries from her rape would show bodily injury, the court simply observed that he was on notice that he 
was charged with forcible rape. 241 Ga. at 67, 243 S.E.2d at 510.

226. See Fla. Stat. Ann. § 921.141 (West. Supp. 1979); note 45 supra (text of statute).
227. 283 So. 2d 1 (Fla. 1973), cert, denied, 416 U.S. 943 (1974).

Generally, the Georgia court has been willing to consider arguments 
concerning the vitality of its review process and has suggested that it will 
expand its task to accommodate valid objections. But it has not confronted 
the issues raised by such an expansion of its role. How are defense counsel to 
know before a decision which cases the court regards as proper for compari
son purposes or even how the court will categorize particular cases before it? 
How are counsel to obtain full information concerning cases that have not 
been appealed or have not resulted in the death penalty? The state court, it 
seems clear, has failed to anticipate and therefore to implement the rigorous 
due process requirements that Presnell suggests will be demanded by the 
Supreme Court. In this regard, then, review by the state appellate tribunal has 
not performed one important function such review might serve.

CONCLUSIONS

Although the decisions of the Georgia Supreme Court contain extensive 
discussions of substantive capital sentencing issues, the court has not 
developed a useful framework for scrutinizing individual sentences. The 
court, in focusing on the existence of statutory aggravating circumstances, has 
defined those circumstances so broadly that it is seldom difficult to find them. 
The court has paid little attention to potentially mitigating considerations or 
to the balancing of aggravating and mitigating circumstances. The court has 
reduced death sentences on the merits, but only in unusual circumstances, 
such as when a clear discrepancy between the sentence under review and a 
sentence imposed in a directly analogous situation exists. On procedural 
matters, the court has fluctuated. Although it has sometimes shown sensitivi
ty to the need to structure the sentencing process carefully, it has declined 
other opportunities to take steps likely to help trial courts reach consistent 
decisions.

B. APPELLATE REVIEW OF DEATH SENTENCES IN FLORIDA

Appellate review under the Florida scheme varies from that under the 
Georgia procedure. Although the respective roles of judge and jury are not 
clear from the Florida statute,226 227 the jury’s function certainly is less significant 
than under the Georgia approach. Because of the great deference appellate 
tribunals traditionally give to juries, the reduced role of the jury in Florida 
may influence the role of the appellate court. Although the statute does not 
define the role of the appellate tribunal, the Florida Supreme Court has 
attempted to do so. In State v. Dixon221 the court relied in part on the 
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provision for appellate review in holding that the death sentencing scheme 
was constitutional.228 In the course of its opinion the court commented on its 
appellate review role:

228. Id. at 11.
229. Id. at 10.
230. Table 2 includes those Florida cases decided during the period from November 4, 1974 to February 

22, 1979. See La Madline v. State, 303 So. 2d 17 (Fla. 1974); Foster v. State, 369 So. 2d 928 (Fla. 1979). The 
statistical data relied on in formulating this table are on file at the Georgetown Law Journal.

231. In Lee v. State, 340 So. 2d 474 (Fla. 1976) (per curiam), it is not clear what the jury recommended. 
But the defendant in Lee was tried under the prior death penalty statute, and the court’s reduction of the 
sentence was based on an executive commutation of death sentences in all of the other cases tried under 
that statute. Id. at 475. In light of this, the court concluded it would be unfair to let Lee’s death sentence 
survive. Id.

Review by this Court guarantees that the reasons present in one 
case will reach a similar result to that reached under similar 
circumstances in another case . . . . If a defendant is sentenced to 
die, this Court can review that case in light of the other decisions 
and determine whether or not the punishment is too great. Thus, 
the discretion charged in Furman v. Georgia . . . can be controlled 
and channeled until the sentencing process becomes a matter of 
reasoned judgment rather than an exercise in discretion at all.229

This statement is ambiguous. The Florida court states that under the 
procedure it “can” engage in analysis to determine whether the sentence 
imposed is disproportionate to the crime and the particular offender as well as 
consistent with the results in other cases. But the court, perhaps intentionally 
and carefully, does not commit itself to undertake such review and does not 
read the statute as entitling the defendants to such review. Despite Dixon, 
then, the role of the appellate court remains a major issue in the Florida 
procedure.

REVERSALS UNDER THE FLORIDA SCHEME

Table 2 summarizes the Florida Supreme Court’s disposition of its first 
sixty-six homicide cases involving death sentences.230 Those cases in the two 
major categories are further broken down according to the sentence recom
mended by the jury.231 Substantially more Florida cases were reduced on their 
merits than Georgia cases. A further breakdown shows that this Florida 
statistic can be attributed to cases in which the trial judge imposed the death 
sentence despite a jury recommendation of life imprisonment. In only one 
case in which the jury and the judge agreed upon a penalty of death did the 
Florida Supreme Court vacate the sentence on its merits. In most cases in 
which the appellate court affirmed the death sentence the jury had recom
mended death. But in a significant number—fourteen percent of those 
affirmed—the jury had recommended life imprisonment. As the figures 
indicate, the relation between the advisory juries and the sentencing judge is 
crucial to an understanding of the Florida appellate process.
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Table 2
Disposition of Florida Capital Homocide Cases on Appeal

Disposition No. %
Conviction and
Sentence Affirmed 33 50

Jury Recommendation:
Life (5) (5)
Jury Recommendation: 
Death (25) (76)
Not available (or 
no jury) (3) (9)

Conviction Reversed 8 12
Sentence Invalidated for 
Procedural Reasons 10 15
Sentence Reduced on Merits 15 23

Jury Recommendation:
Life (13) (88)
Jury Recommendation: 
Death (D (6)
Not available (or 
no jury) (1) (6)

66 100
ROLE OF ADVISORY JURY, TRIAL JUDGE, AND APPELLATE COURT

In several early cases, the Florida Supreme Court made clear that trial 
judges were to take seriously the advisory jury. In Lamadline v. State222 the 
court vacated the defendant’s sentence because the record failed to show that 
the defendant was advised of his right to have a jury empaneled to render an 
advisory opinion following his plea of guilty.232 233 234 The Florida Supreme Court 
also invalidated the trial judge’s imposition of the death sentence in Messer v. 
State.224 During the hearing before the advisory jury the defendant had 
offered psychiatric testimony tending to prove that he was suffering from a 
mental or emotional disturbance at the time of the killing.235 The trial judge, 
reasoning that he could himself consider psychiatric reports before actually 
imposing sentence, excluded the evidence.236 The court characterized the 
advisory jury’s input as “an integral part” of the sentencing procedure and 
admonished the trial judge to exercise the broadest latitude in admitting 
evidence during the sentencing portion of the jury’s deliberations.237 The 
court reached a similar result in Miller v. State.238 The defendant in Miller 
sought a continuance before the sentencing hearing to secure the attendance 

232. 303 So. 2d 17 (Fla. 1974).
233. Id. at 19-20.
234. 330 So. 2d 137 (Fla. 1976).
235. Id. at 142.
236. Id.
237. Id. The court also found error in the trial court’s denying the advisory jury evidence concerning an 

accomplice’s sentence. Id. at 141-42.
238. 332 So. 2d 65 (Fla. 1976) (per curiam).
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of psychiatrists.239 The trial judge denied the continuance on the ground that 
he could consider the opinions of the mental health experts after the jury 
rendered its advisory opinion.240 The Florida Supreme Court invalidated the 
sentence,241 noting that the psychiatrists’ reports concerning mitigating 
circumstances might be substantially different from their testimony at trial.242 
Under the Florida procedure, then, an advisory jury verdict must be available 
to all defendants convicted of capital murder and the jury must be given 
access to all available evidence relevant to sentencing. Miller and Messer were 
undoubtedly intended as sharp rebukes to trial judges who did not sufficiently 
respect the jury’s function.

239. Id. at 66.
240. Id.
241. Id. at 67-68.
242. Id. The psychiatric testimony at trial was limited by the McNaughten Rule, under which the trier 

of fact considers only whether the defendant understood the nature and quality of his conduct or whether it 
was wrong. Id. at 66.

243. 322 So. 2d 908 (Fla. 1975) (per curiam).
244. Id. at 910.
245. Hoy v. State, 353 So. 2d 826 (Fla. 1977) (per curiam); Dobbert v. State, 328 So. 2d 433 (Fla. 1976) 

(per curiam); Douglas v. State, 328 So. 2d 18 (Fla. 1976); Sawyer v. State, 313 So. 2d 680 (Fla. 1975); 
Gardner v. State, 313 So. 2d 675 (Fla. 1975) (per curiam), rev’d on other grounds, 430 U.S. 379 (1977).

246. See Fla. Stat. Ann. § 921.141 (West Supp. 1979); note 45 supra (text of statute).
247. 283 So. 2d 1 (Fla. 1973), cert, denied, 416 U.S. 943 (1974).
248. Id. at 8.
249. Id. at 9.

Because of the “great weight” to be given a jury’s recommendation, the 
court in Tedder v. State243 held that “[i]n order to sustain a sentence of death 
following a jury recommendation of life, the facts suggesting a sentence of 
death should be so clear and convincing that virtually no reasonable person 
could differ.”244 The Tedder rule thus explains the overwhelming majority of 
the cases in which the Florida court has found the death penalty inap
propriate on its merits: if the jury has rejected the death penalty, the state 
bears a heavy burden of persuasion to defend the sentence on appeal. Other 
cases make clear, however, that the burden is not an impossible one. In five of 
the thirty-three cases in which conviction and death penalty were affirmed, 
the jury had recommended life imprisonment.245

FORMULATING SUBSTANTIVE SENTENCING GUIDELINES

Under the second criterion for evaluating appellate review—whether the 
appellate decisions provided substantive sentencing guidelines for trial 
courts—the Florida Supreme Court appears to fare better. It has provided 
trial courts with more structure than the Georgia Supreme Court has. This 
disparity may exist because the Florida statutory scheme enumerates both 
mitigating and aggravating circumstances.246 247 In State v. Dixon242 the court 
characterized this statutory listing as “the most important safeguard” in the 
scheme.248 Moreover, the court indicated that when one or more aggravating 
circumstances is found, the appropriate sentence is “presumed” to be death 
unless mitigating circumstances are found and prevail.249 The court, however, 
went on to caution that trial judges and juries should not merely identify the 
aggravating and mitigating circumstances and impose death if more of the 
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former are found. Rather, it stated that the statute contemplates a “reasoned 
judgment”—apparently exercised in light of the mitigating and aggravating 
circumstances found—about whether the “totality of the circumstances” 
requires the death sentence.250

250. Id. at 10.
251. Id. at 7.
252. Fla. Stat. Ann. § 921.141 (5)(h) (West Supp. 1979); see note 45 supra (text of Florida statute).
253. 283 So. 2d at 9.
254. Id.
255. 362 So. 2d 658 (Fla. 1978) (per curiam).
256. Id. at 665.
257. Id. The Florida court noted that one of the victims “was murdered in her own home in the presence 

of her three sisters-in-law.” Id. Any speculation that the presence of third parties and the trauma 
experienced by them in witnessing a murder might justify a finding of circumstance (h), however, was 
halted by Riley v. State, 366 So. 2d 19 (Fla. 1978) (per curiam). In Riley the court held that aggravating 
circumstance (h) was not established by a son’s having to witness his father's execution death: “There was 
nothing atrocious done to the victim,” the court said. As a result, the trial court’s finding of circumstance 
(h) was reversed. Id. at 21.

258. 323 So. 2d 557 (Fla. 1975) (per curiam).
259. Id. at 561.
260. Id.
261. 341 So. 2d 765 (Fla. 1975) (per curiam).

Given the importance attached to the statutory circumstances, it is not 
surprising that the court has attempted to clarify them. Although the court in 
Dixon rejected arguments that some or all of the provisions of the Florida 
statute were unconstitutionally vague,251 the discussions in subsequent cases 
cast some doubt on the validity of this conclusion. Much of the discussion has 
focused on aggravating circumstance (h), which requires the conclusion that 
the offense “was especially heinous, atrocious or cruel.”252 In Dixon the court 
held that the meanings of these terms were matters of common knowledge.253 
The court construed the circumstance as including “those capital crimes 
where the actual commission of the capital felony was accompanied by such 
additional acts as to set the crime apart from the norm of capital felonies—the 
conscienceless or pitiless crime which is unnecessarily torturous to the 
victim.”254 The court’s subsequent treatment of this circumstance, however, 
gives reason to doubt that, as applied, it is as narrow or as well understood as 
the court assumed in Dixon.

The Florida court found each of the three killings in Washington v. State255 
to be within circumstance (h). The evidence showed that two of the victims 
struggled and cried out during the attacks.256 The third victim was shot in the 
head and then stabbed repeatedly before dying, and the medical testimony 
indicated that the stab wounds caused death, but not “instantly.” The court 
held that the evidence sufficiently supported the trial court’s finding that the 
murders were within the scope of circumstance (h).257

In Halliwell v. State258 the court limited the circumstance by holding that 
the defendant’s action in mutilating the victim’s body several hours after the 
killing was improperly considered as an aggravating circumstance.259 If the 
mutilation had occured prior to death or immediately afterwards, the court 
cautioned, it would be “more relevant.”260 261 Thus in Adams v. State2bX the court 
approved a trial judge’s finding of aggravating circumstance (h) when 
evidence indicated that the defendant had, while clubbing his robbery victim 
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to death with a poker, beaten him past the point of submission and until the 
body was grossly mangled.262

262. Id. at 769. One possible reading of Adams is that brutality—and even killing—that is unnecessary 
to the accomplishment of the defendant’s primary purpose tends to bring the killing within circumstance 
(h). Yet this position seems to have been rejected in Cooper v. State, 336 So. 2d 1133 (Fla. 1976) (per 
curiam). In Cooper the state argued that the defendant’s action in killing a police officer who had stopped 
him was within circumstance (h) because, in light of other means of avoiding apprehension, the killing was 
unnecessary. Id. at 1141. This argument, however, was rejected; the court instead emphasized that the 
killing was accomplished instantaneously and painlessly. Id.

263. 366 So. 2d 1 (Fla. 1979) (per curiam).
264. Id. at 2.
265. Id. at 5.
266. Id. In Alvord v. State, 322 So. 2d 533 (Fla. 1975), the court found that the killings of three women 

came within circumstance (h) because they “were committed through strangulation by use of a rope.’’ Id. 
at 540. Although this might be explained on the ground that death by strangulation is likely to involve pain 
and suffering on the part of the victim, the court stressed that the means used were evidence of a “cold, 
calculated design to kill” and therefore within circumstance (h). Id.

267. 368 So. 2d 1278 (Fla. 1978).
268. Id. at 1282 (quoting State v. Dixon, 283 So. 2d 1 (Fla. 1973)).
269. Fla. Stat. Ann. § 921.141(5)(e) (West Supp. 1979); see note 45 supra (text of Florida statute).
270. 366 So. 2d 19 (Fla. 1978) (per curiam)

In applying circumstance (h), the court has stressed that the defendant 
caused death in a manner involving suffering or pain on the part of the victim. 
Yet it has been unable to define with precision the type of killing that should 
come within circumstance (h) on this basis. Perhaps because of this problem, 
the court has also relied upon subjective evaluations of the defendants’ 
reprehensibility. In Hargrave v. State,263 for example, the defendant shot a 
robbery victim three times after the victim was unable to open a cash 
drawer.264 The court, focusing on the third shot, and the apparent conclusion 
that causing death by three wounds rendered the killing painful to the victim, 
found that the evidence supported a finding of circumstance (h). But the court 
also relied on other elements. Characterizing the killing as an “execution” 
performed in a “calculated fashion,” the court also stressed that the defendant 
had told others that he had killed before and would not be bothered by killing 
again.265 “The sum of all this evidence,” the court stated, “justified the 
conclusion that the third shot was “extremely wicked or shockingly evil.”266 267

The analysis in Hargrave, however, is difficult to reconcile with that in 
Menendez v. State.261 In Menendez, as in Hargrave, a store clerk was shot 
during a robbery. Although the victim in Menendez was shot twice and some 
evidence indicated that he was killed while his arms were raised, the court 
held that “there was nothing which set his execution ‘apart from the norm of 
capital felonies,”' and found circumstance (h) inapplicable.268 It is difficult to 
believe that the difference in the pain or suffering experienced by the victims 
distinguishes Menendez from Hargrave. Yet if the distinguishing element is 
the court’s conclusion that Hargrave’s action was somehow more “wicked” 
or “evil” than that of Menendez, then circumstance (h) is so subjective that it 
is no standard at all. It therefore provides little guidance to trial courts 
concerning which cases should be considered within the circumstance.

Aggravating circumstance (e), which requires that the killing have been 
“committed for the purpose of avoiding or preventing a lawful arrest or 
effecting an escape from custody,”269 270 has also received the court’s attention. 
In Riley v. State210 the trial court concluded that the defendant killed his 
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robbery victim to avoid later identification.271 The appellate court rejected the 
argument that the requirements of circumstance (e) are satisfied only when 
the defendant kills a pursuing police officer or similar official.272 The killing of 
a witness is also covered, the court held, but the evidence must show that the 
motive for such a killing was to avoid arrest and detection and that the proof 
of this intent must be “very strong.”273 The court adhered to this position in 
Washington v. State,274 despite the possibility that circumstance (e) would 
then overlap with circumstance (d), killing caused while engaging in robbery, 
rape, arson, burglary, kidnapping, or other listed offense, and circumstance 
(f), killing for “pecuniary gain.”275 The court reasoned that circumstance (e), 
as construed, would not apply when a resisting victim was killed.276 It thus 
implied that in capital sentencing a killing to avoid later identification is more 
blameworthy than one committed to overcome resistance. Chief Justice 
England dissented, urging that circumstance (e) be limited to situations 
involving “shootouts” with police or similar matters.277 He characterized the 
majority’s interpretation of circumstance (e) as making it applicable to 
virtually every capital case.278 279

271. Id. at 22.
272. Id.
273. Id. In Menendez v. State, 368 So. 2d 1278 (Fla. 1979), the court addressed the issue of the quantum 

of proof necessary to establish aggravating circumstance (e). Despite the lack of evidence concerning the 
details of the killing, the state argued that because the defendant’s gun had been equipped with a silencer, 
he intended to use the gun to avoid detection. Id. at 1282. The court held, however, that under Riley 
aggravating circumstance (e) had not been proved because the evidence failed to show that “the dominant 
or only motive for the murder was the elimination of witnesses.” Id.

274. 362 So. 2d 658 (Fla. 1978) (per curiam).
275. Id. at 666; see Fla. Ann. Stat. § 921.141 (5)(d) & (f) (West Supp. 1979); note 45 supra (text of 

Florida statute).
276. 362 So. 2d at 666.
277. Id. at 668 (England, C.J., dissenting).
278. Id. at 667. The trial court's tendency to give substantial weight to the total number of aggravating 

circumstances perhaps explains the dissenting justice’s further comment that “examples of situations in 
which this additional aggravating factor might have tipped the balance from life to death quickly come to 
mind.” Id.

279. 337 So. 2d 783 (Fla. 1976).
280. Id. at 786.
281. See notes 247-50 supra and accompanying text (trial courts should consider totality of 

circumstances).
282. 332 So. 2d 615 (Fla. 1976) (per curiam).
283. Id. at 619.

The court in Provence v. State219 did demonstrate sensitivity to the potential 
effect, ignored in Washington, of overlapping aggravating circumstances. In 
Provence the court made clear that although a robbery-killing arguably comes 
within both circumstances (d) and (f), that a killing is for pecuniary gain in a 
manner constituting an enumerated felony constitutes only a single aggravat
ing factor.280 This holding appears to recognize that despite Dixon,281 trial 
judges may be tempted to simply compare the number of aggravating and 
mitigating considerations.

Potentially mitigating considerations have figured prominently in the 
appellate reveiw analysis only when the appellate court found insufficient 
grounds for the trial court’s overruling a jury’s recommendation of leniency. 
In Jones v. State,282 for example, evidence suggested that the defendant, who 
suffered from paranoia, believed others were attempting to kill him.283 The 
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court reversed the death sentence because the evidence “clearly” showed a 
mental deficiency, and the trial judge should have followed the jury’s 
recommendation.284 But in Goode v. State285 and Hargrave v. State2*6 which 
involved jury recommendations of death, the court simply noted that 
evidence of psychological abnormality had been considered and found 
insufficient to establish a mitigating circumstance.287 Even discussions such as 
that in Jones, however, provide little guidance concerning the severity or 
nature of the abnormality that is required for mitigation.

284. Id.
285. 365 So. 2d 381 (Fla. 1978).
286. 366 So. 2d 1 (Fla. 1978) (per curiam).
287. Id. at 6; Goode v. State, 365 So. 2d at 384.
288. Fla. Stat. Ann. § 921.141 (6)(d) (West Supp. 1979); see note 45 supra (text of Florida statute).
289. Id. § 921.141(6)(e); see note 45 supra (text of Florida statute).
290. 316 So. 2d 539 (Fla. 1975).
291. Id. at 540.
292. Id.
293. Id. at 542-43.
294. 342 So. 2d 497 (Fla. 1977) (per curiam), cert, denied, 434 U.S. 935 (1977).
295. Id. at 500.
296. Id. at 500-01; see Jackson v. State, 366 So. 2d 752 (Fla. 1978) (per curiam) (sentence disparity 

justified in robbery-murder involving multiple defendants in which one participant under domination of 
another); Smith v. State, 365 So. 2d 704 (Fla. 1978) (per curiam) (same). The court has failed to address the 
issue of whether elements resulting in a plea-bargained life sentence are comparable to those relevant to a 
sentence hearing. See id. at 704 (person setting fatal fire permitted to plea bargain for life sentence even 
though partner received death penalty).

297. 343 So. 2d 1266 (Fla. 1977) (per curiam), rev'd on other grounds, 362 So. 2d 657 (Fla.), cert, denied, 
439 U.S. 892 (1978).

298. Id. at 1267.

Crimes committed by several people have caused the court some concern 
because of mitigating circumstance (d), established by evidence that “the 
defendant was an accomplice in the capital felony committed by another 
person and his participation was relatively minor”288 and mitigating circum
stance (e), established by proof that “the defendant acted . . . under the 
substantial domination of another person.”289 A desire to ensure equality of 
treatment has influenced the court in these cases. In Slater v. State290 the 
defendant was one of three participants in a robbery that resulted in a 
shooting death.291 The apparent triggerman pleaded guilty and received life 
imprisonment; another participant pleaded to robbery and received a five- 
year sentence. Slater, tried and convicted for first degree murder, was 
sentenced to death despite a jury recommendation of life imprisonment.292 
The Florida Supreme Court reversed, stressing the need for equal treatment 
on similar facts, and found that the facts established that Slater was only an 
accomplice.293

Defendants in post-Slater multiple-participant cases have generally been 
less successful. In Witt v. State294 Witt claimed that his death sentence should 
be reversed because his partner in the kidnap-murder of a child was permitted 
to plead and obtain a life sentence.295 The court held that the discrepancy was 
justified because of evidence from mental health experts that the partner was 
emotionally disturbed and subject to domination by Witt.296 297 In Barclay v. 
State291 the court upheld death sentences for two participants in a terrorist
style murder, despite the jury’s recommendation of life imprisonment for 
one.298 Characterizing the defendants as equal participants, the court saw a 
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need for equal treatment and discerned no differences in their general 
characters.299

299. Id. at 1271. The sentences were later vacated for procedural reasons unrelated to the merits of the 
sentence. 362 So. 2d 657 (Fla. 1978) (per curiam).

300. McCaskell v. State, 344 So. 2d 1276 (Fla. 1977) (per curiam) (patron shot by one of three robbers 
fleeing in getaway car).

301. Id. at 1280.
302. Id.: see notes 416-18 infra and accompanying text (discussing cited cases).
303. In Salvatore v. State, 366 So. 2d 745 (Fla. 1978), the death penalty was upheld despite evidence that 

another participant in the killing had been sentenced to ten years in prison. Id. at 752. The court noted that 
Salvatore planned the crime and administered the fatal beating. Id. at 746. In Brown v. State. 367 So. 2d 
616 (Fla. 1979) (per curiam), however, the court reduced the death sentence given to one of three 
participants in a robbery-murder. Id. at 625. Brown had participated in the fatal assault of the victim 
although another participant finally drowned the victim. Id. at 619. The court in Brown stressed the jury's 
recommendation of life imprisonment. Id. at 625. In Salvatore the jury recommended that death be 
imposed. 366 So. 2d at 745.

304. 339 So. 2d 186 (Fla. 1976) (per curiam) (motel clerk and cashier shot in robbery-murder).
305. Id. at 190.
306. Id. at 191.

When the evidence describing participation in the crime was ambiguous, 
however, the court overturned death sentences for two felons.300 It empha
sized the lack of evidence assigning direct responsibility for the killing as well 
as the jury recommendation of leniency.301 The court noted two other 
robbery-murder cases in which the triggerman was not identified before the 
court and in which the jury recommended and the trial judge imposed only 
life imprisonment.302

The court, then, has shown sensitivity to the problem of ensuring fair 
treatment for multiple participants in murder. Nonetheless, it has affirmed 
death sentences for some but not all participants with little scrutiny of the 
trial court’s conclusion that differences in leadership or participation justified 
the disparity. That the defendant whose sentence is at issue was not the 
triggerman is merely one consideration. As in other situations, a jury 
recommendation of life imprisonment, apparently based on the jurors’ 
assessment of comparative involvement, will be given substantial weight on 
appeal.303 The disposition of charges against other participants is also 
relevant, but it is not controlling because disparate dispositions can be 
justified by reference to other mitigating or aggravating circumstances. All in 
all, the case law fails to provide reasonably precise guidelines for dealing with 
multiple-participant capital offenses.

Given the statutory emphasis on both aggravating and mitigating circum
stances, the Florida scheme would seem to require special emphasis on the 
manner in which conflicting circumstances are analyzed. But the appellate 
case law provides little assistance here, primarily because when both types of 
circumstances have been properly found the Florida Supreme Court has 
simply deferred without helpful discussion of the jury’s recommendation.

The court has deferred to the jury’s recommendation when there are 
findings of both aggravating and mitigating circumstances. In Meeks v. 
State304 aggravating circumstances included commission of murder while 
committing another felony as well as avoiding and preventing arrest.305 
Absence of prior criminal activity and the defendant’s dull-normal intel
ligence constituted mitigating circumstances.306 The jury recommended 
death, and the Florida Supreme Court, quoting the trial judge’s analysis of the 
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aggravating and mitigating circumstances, simply upheld the sentences.307 308 In 
other cases in which the jury recommended life, but the judge imposed death, 
the appellate court reduced the penalty with only brief discussion. In Burch v. 
State,3m for example, the victim was killed during a frenzied assault that 
followed the defendant’s unsuccessful attempt to rape her.309 The trial judge 
found two aggravating factors: (1) the murder was part of an attempted rape, 
and (2) the killing was especially heinous, atrocious, and cruel.310 Two 
mitigating circumstances were also found: (1) No prior history of criminal 
activity, and (2) a substantially impaired capacity to appreciate the criminali
ty of the conduct or to conform to the law.311 The court observed that the jury 
based its recommendation on the defendant’s mental condition, an appropri
ate consideration.312 Because no compelling reason supported the trial judge’s 
rejection of the recommendation, the penalty had to be reversed.313

307. Id. at 192.
308. 343 So. 2d 831 (Fla. 1977) (per curiam).
309. Id. at 832.
310. Id. at 834.
311 Id. at 833-34.
312. Id. at 834.
313. Id.
314. See notes 247-50 supra and accompanying text (if aggravating circumstance present, penalty 

presumed to be death unless mitigating circumstances prevail).
315. See Gibson v. State, 351 So. 2d 948 (Fla. 1977) (per curiam) (robbery-murder of Brazilian sailor on 

leave); Aldridge v. State, 351 So. 2d 942 (Fla. 1977) (per curiam) (parolee shooting employer in restaurant 
robbery). In Adams v. State, 341 So. 2d 765 (Fla. 1976) (per curiam), the court cryptically commented: 
“The sole mitigating factor offered at trial was that the appellant is a human being.” Id. at 769.

316. 344 So. 2d 1276 (Fla. 1977).
317. Id. at 1280.
318. Alford v. State, 307 So. 2d 433, 445 (Fla. 1975).
319. 337 So. 2d 783 (Fla. 1976).
320. Id. at 787 (comparing Dobbert v. State, 328 So. 2d 433 (Fla. 1976) (per curiam), in which father 

tortured and killed two of his children with Douglas v. State, 328 So. 2d 18 (Fla. 1976), in which defendant 
forced victims to perform sexual acts before killing them).

321. 358 So. 2d 826 (Fla. 1978).
322. Id. at 834-35.

Because Burch and Meeks involved both aggravating and mitigating 
circumstances, the trial court and the appellate court should have engaged in 
the delicate balancing analysis required in such cases. Yet the opinions do not 
reflect such analysis and are of little assistance in structuring such analyses or 
in assessing the propriety of the outcomes. When the trial judge’s finding of 
aggravating circumstances and no mitigating circumstances is supported by 
the record, the court has applied the Dixon “presumption”314 and upheld 
death sentences with minimal discussion.315

The Florida court has also engaged in a comparative analysis similar to 
that mandated by the Georgia statute. In McCaskill v. State316 the court stated 
that Proffitt and Furman required such comparative analysis.317 As early as 
1975 the court affirmed a death penalty only after comparing the facts of the 
case before it with those of three similar cases.318 The court explained its 
reduction of the sentence in Provence v. State3''1 by noting that aggravating 
circumstances had been present in other cases in which the death penalty had 
been affirmed.320 In Raulerson v. State321 the court engaged in a comparison of 
the facts before it with those of six prior cases.322 Yet, because the court can 
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easily distinguish earlier cases, these comparisons have added little substance 
to the court’s analysis.

Because jury recommendations of leniency have encouraged relatively 
rigorous review, the five cases in which the court upheld a death sentence 
despite a jury recommendation of leniency require close examination. In the 
first of these five cases, Gardner v. State,323 the majority simply restated the 
trial judge’s conclusion that the offense was heinous, atrocious, and cruel in 
light of the injuries imposed.324 The victim, the defendant’s wife, had 
sustained over 100 bruises, injuries to her vagina, apparently from insertion of 
a broom or stick, and injuries to the pubic area from being stomped or 
kicked.325 Two judges dissented, arguing that the trial judge erred in failing to 
consider the defendant’s intoxication as a mitigating factor.326 The dissent was 
especially concerned that “this case will stand as a basis of comparison for 
future sentences” under the new statute.327 328

323. 313 So. 2d 675 (Fla. 1975) (per curiam), rev'd on other grounds, 430 U.S. 379 (1977).
324. Id. at 677.
325. Id. at 676.
326. Id. at 678 (Ervin, J., with Boyd, J., dissenting in part).
327. Id. at 679.
328. 328 So. 2d 18 (Fla. 1976).
329. Id. at 20.
330. Id.
331. Id.
332. Id. at 21-22.
333. Id. at 22.
334. 328 So. 2d 433 (Fla. 1976), affd, 432 U.S. 282 (1977).
335. Id. at 434.
336. Id. at 434-38.
337. Id. at 437.
338. Id. at 441.
339. 313 So. 2d 680 (Fla. 1975).

In Douglas v. State™ the defendant abducted his former girlfriend and her 
present husband.329 After taking them to an isolated location, he forced them 
to perform various sexual acts, struck the husband on the head with the butt 
of a rifle, and shot him three times. The wife was then compelled to perform 
various sexual acts on the defendant.330 The trial judge imposed the death 
sentence despite the jury’s recommendation of life imprisonment because the 
crime was especially heinous, atrocious, and cruel and because there were no 
mitigating circumstances.331 On appeal, the Florida Supreme Court also 
characterized the abuse of the victim and the manner of death as especially 
heinous, atrocious, and cruel,332 finding that the killing “was committed in a 
cold and calculated manner.”333 334

Dobbert v. State™ involved a defendant’s conviction for the murder of his 
nine-year-old daughter.335 The evidence showed a long history of abuse of the 
victim and her three siblings.336 No mitigating circumstances were found and 
the killing was determined to be heinous, atrocious, and cruel by the trial 
court.337 Without discussion, the appellate court affirmed.338 339

In Sawyer v. State™ the court upheld the death penalty imposed by the 
trial judge, in part because of evidence not before the jury: (1) Sawyer had 
been charged with bank robbery in federal court; (2) thirteen additional 
robbery counts were pending against him in state court; (3) during trial he 
told a bailiff he would take action against those conducting the trial if he was 
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convicted; and (4) he refused to leave his cell to receive a jury advisory 
verdict, assaulted an officer who attempted to remove him, and was brought 
to court in handcuffs and leg irons.340 The dissent argued that none of these 
elements could be considered statutory aggravating circumstances.341

340. Id. at 681.
341. Id. at 682-83 (Ervin, J., dissenting).
342. 353 So. 2d 826 (Fla. 1977) (per curiam), cert, denied, 439 U.S. 920 (1978).
343. Id. at 827.
344. Id. at 833.
345. Id.
346. Id. at 828.
347. Id. at 832-33.
348. See text accompanying note 249 supra (death appropriate when at least one aggravating and no 

mitigating circumstances found).
349. 323 So. 2d 557 (Fla. 1975).

In Hoy v. State342 the defendant and a companion abducted a teen-age 
couple.343 The female victim was raped and shot twice in the head, and her 
male companion was shot when he attempted to go to her aid. As aggravating 
circumstances, the trial judge found that the killings were committed during a 
rape and were especially heinous, atrocious, and cruel.344 The judge also 
found two mitigating circumstances: The defendant had no significant prior 
history of criminal activity, and he was only twenty-two at the time of the 
crime.345 Despite a jury recommendation of life imprisonment, however, the 
judge imposed death.346 On appeal, the Florida Supreme Court noted only 
that the ultimate sentencing decision is for the judge, and given the totality of 
the circumstances present in the case, the death sentence was warranted.347

These five cases demonstrate the flexibility and, therefore, the basic defect 
in the Florida system. In four—Gardner, Sawyer, Douglas, and Dobbert—no 
statutory mitigating circumstances were present, and it can be argued that the 
trial judge and the Florida Supreme Court were merely enforcing the Dixon 
presumption that a death sentence is appropriate when at least one aggravat
ing and no mitigating circumstances are found.348 As applied, however, this 
“presumption” seems inconsistent with the court’s perception of the role of 
the jury. Insofar as the result in Sawyer depends on information not presented 
to the jury, it raises the question of whether the sentence should be influenced 
by such information. Moreover, the nature of the aggravating circumstances 
in several cases calls for the jury evaluation to be given special weight. In 
Gardner, Douglas, and Dobbert the court found only that the killings were 
heinous, atrocious, or cruel. It seems especially appropriate to respect the jury 
verdict when only such a subjective circumtance is established. Because Hoy 
involved both mitigating and aggravating circumstances, the sentencing 
decision was based on an inherently subjective balancing. Such a test demands 
maximum respect for the jury’s conclusion. The appellate court’s opinion, 
however, accepts without discussion the court’s refusal to credit the jury’s 
conclusion. Hoy is therefore especially difficult to reconcile with the court’s 
putative view of the jury’s role and with a process in which appellate review 
provides guidance for the jury and the trial judge.

These cases also must be compared with Halliwell v. State,349 the one case 
reducing a death sentence following a jury recommendation of death. 
Halliwell killed his girlfriend’s husband after the husband beat the woman 
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and bragged to Halliwell about the beating.350 The court observed that the 
actual killing, which was accomplished by beating the victim with a metal bar, 
was no more shocking than a majority of the murder cases it reviewed.351 In 
addition, the court found, apparently as a mitigating circumstance, that the 
victim had provoked Halliwell352 and that Halliwell, who had no arrest 
record, had distinguished himself during the Vietnam war.353 Without 
discussing the importance of the jury’s recommendation of death,354 however, 
the court simply stated that “[w]e have weighed both the aggravating and the 
mitigating circumstances as shown in the record and we conclude that the 
death penalty is not warranted.”355 The court implied that its willingness to 
overrule the jury’s recommendation and the trial judge’s sentence was based 
on the trial court’s improperly giving aggravating significance to the defend
ant’s post-mortem dismemberment of the body.356 357 Perhaps a verdict arrived 
at under a misapprehension about the aggravating significance of evidence is 
entitled to less deference than other jury verdicts.

350. Id. at 559.
351. Id. at 561.
352. Id. The court noted that the woman had come to Halliwell for help with her domestic difficulties 

and had already attempted suicide. Id.
353. Id.
354. The court did not cite Tedder v. State, 322 So. 2d 908 (Fla. 1975), in which the court stated that 

great deference should be given to the jury’s recommendation, even though Tedder had been decided only 
one month earlier. See text accompanying note 243-44 supra.

355. 323 So. 2d at 561.
356. Id.: see text accompanying notes 258-62 supra.
357. 283 So. 2d 1 (Fla. 1973).
358. See text accompanying note 251-54 supra.
359. See text accompanying notes 255-68 supra (discussing circumstance (h)).
360. See, e.g., Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972) (vague law involves ad hoc 

resolution); Papachristou v. Jacksonville, 405 U.S. 156, 168 (1972) (vagrancy statute places too much 
discretion in hands of police); Gregory v. Chicago, 394 U.S. Ill, 120 (1969) (Black, J., concurring) 
(disorderly conduct statute impermissibly makes police officer’s command a criminal statute).

PROCEDURAL MATTERS

Although the preceding discussion addressed some procedural matters, a 
more extensive examination of such issues arising under the Florida scheme is 
necessary to evaluate the effectiveness of appellate review under the third 
criterion: whether the state appellate court has resolved procedural problems 
that threaten inconsistent and excessive application of the death penalty.

Precision of Statutory Language. In State v. Dixon351 the Florida
Supreme Court considered and rejected arguments that the statutory lan
guage was constitutionally vague.358 Subsequent cases cast some doubt upon 
the validity of that conclusion,359 but the court has not reconsidered the issue. 
Administration of a statute is important to its constitutional validity under a 
vagueness attack.360 Because Dixon preceded any experience with the statute, 
the court’s failure to reconsider the matter indicates that it may not be 
pursuing its function vigorously.

Nonstatutory Aggravating Circumstances. The Florida court has not
ruled whether the statutory list of aggravating circumstances is exclusive. In 
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Sawyer v. Stated the trial judge overrode a jury recommendation of life 
imprisonment, relying in part on several aggravating circumstances not 
included in the statutory list.361 362 A majority of the Florida court affirmed on 
the limited ground that “the aggravating circumstances . . . , taken together, 
are more than adequate to justify the imposition of the death penalty in this 
case.”363 Although the court listed four circumstances, it made no effort to 
demonstrate that each one fit within one of the statutory categories.364 Thus 
Sawyer left unclear the extent to which nonstatutory aggravating circum
stances may be considered.

361. 313 So. 2d 680 (Fla. 1975), cert, denied, 428 U.S. 911 (1976).
362. Id. at 681.
363. Id. at 682. The dissent took the view that the sentencing decision must be based only on the 

statutory aggravating circumstances. Id. (Ervin, J., with Boyd, J., dissenting).
364. See id.
365. 346 So. 2d 998 (Fla. 1977).
366. Id. at 1002.
367. Id; see Proffitt v. Florida, 428 U.S. 242, 250 n.8 (1976).
368. 346 So. 2d at 1002.
369. Id. at 1003; see Riley v. State, 366 So. 2d 19 (Fla. 1979) (when one mitigating circumstance found 

and several nonstatutory aggravating circumstances relied upon, resentencing required).

In Elledge v. State365 the court evaluated the admission and use of evidence 
of another capital crime that had not yet resulted in a conviction.366 Citing 
speculation by Justices Stewart, Powell, and Stevens in Proffitt that the state 
appellate court would not approve a death sentence based entirely upon 
nonstatutory aggravating circumstances,367 the majority in Elledge concluded 
that the Supreme Court would not fault a death sentence based in part upon 
nonstatutory aggravating circumstances if the case presented no mitigating 
circumstances.368 “The absence of mitigating circumstances becomes impor
tant,” explained the Florida court, “because, so long as there are some 
statutory aggravating circumstances, there is no danger that nonstatutory 
aggravating circumstances have served to overcome the mitigating circum
stances in the weighing process which is dictated by our statute.”369

The discussions in Sawyer and Elledge are, unfortunately, superficial. The 
court did not consider the value of limiting aggravating circumstances to 
those listed in the statute. Such a limitation might further uniformity by 
preventing unique factors from influencing certain cases. Moreover, it might 
prevent the prosecution from surprising the defense by introducing unan
ticipated aggravating circumstances. On the other hand, the value of consid
ering all aspects of the offense and the offender, whether anticipated by the 
legislature or not, might outweigh the utility of a limiting approach intended 
to ensure uniformity and notice. The Florida court, however, did not engage 
in this sort of an analysis. The court’s approach assumed that trial judges will 
mechanically impose sentences of death when at least one statutory aggravat
ing circumstance and no specific mitigating circumstance is found. But 
conscientious sentencing judges will almost certainly be influenced by 
nonstatutory aggravating circumstances, whether specific mitigating factors 
are found or not. Given the flexibility in at least some of the statutory 
aggravating circumstances, a trial judge’s decision on whether to find 
statutory aggravating circumstances in a close case might well be influenced 
by the existence of nonstatutory aggravating considerations. The Florida 
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Supreme Court’s analysis, however, fails to acknowledge or deal with this 
possibility.

Nonstatutory Mitigating Circumstances. The opinions addressing the
issue of nonstatutory mitigating circumstances are inconsistent, but the most 
recent case, Songer v. State,370 may have resolved the matter. Cooper v. 
State,371 decided two years earlier in 1976, remains the troublesome case. 
Either Cooper or his companion, Ellis, shot and killed a police officer who 
stopped them after a robbery.372 At the sentencing hearing the trial court 
rejected evidence concerning Cooper’s employment prior to the crime, Ellis’ 
reputation for violence, and attempts by Cooper on several prior occasions to 
avoid Ellis.373 Cooper’s employment was offered to show that he was capable 
of rehabilitation; the other evidence was offered to show that Ellis rather than 
Cooper had fired the fatal shots.374 Despite the exclusion of this evidence, the 
appellate court confirmed the death penalty.375 Reading Dixon as holding that 
evidence “bearing no relevance to the issues” need not be admitted in a 
sentencing hearing,376 the court stated that the “sole issue” in such a hearing 
is the examination of “the itemized aggravating and mitigating circum
stances.”377 According to the court, the evidence suggesting that Cooper 
feared Ellis was too removed from the robbery and killing to use it to establish 
the mitigating circumstance of dominance.378 As to the employment evidence, 
the court accepted the notion that ability to perform work is a prerequisite to 
rehabilitation, but commented that it is no guarantee that the defendant will 
be law abiding.379 It then continued: “In any event, the Legislature chose to 
list the mitigating circumstances which it judged to be relevant for determin
ing the appropriateness of a death penalty . . . and we are not free to expand 
the list.”380 Cooper thus clearly held that evidence offered in mitigation must 
be admitted only if it is logically relevant to one of the statutory mitigating 
circumstances.

370. 365 So. 2d 696 (Fla. 1978) (per curiam).
371. 336 So. 2d 1133 (Fla. 1976) (per curiam), cert, denied, 431 U.S. 925 (1977).
372. Id. at 1136.
373. Id. at 1139.
374. Id. This evidence was offered on the theory that it showed Ellis to be the dominant party in the 

scheme and thus more likely to have shot the police officer. Id.
375. Id. at 1142.
376. Id. at 1139; see text accompanying notes 247-50 supra (discussing Dixon).
377. 336 So. 2d at 1139.
378. Id.
319. Id.
380. Id.
381. 365 So. 2d 696 (Fla. 1978) (per curiam). Songer’s conviction and sentence had been affirmed on 

initial appeal. Songer v. State, 332 So. 2d 481 (Fla. 1975). The sentence was vacated by the United States 
Supreme Court. Songer v. Florida, 430 U.S. 952 (1977). Upon resentencing, the trial court imposed the 
death penalty. 365 So. 2d at 698.

382. 438 U.S. 586 (1978); see note 24 supra and accompanying text (discussing Lockett).
383. 365 So. 2d at 700.

In Songer v. State3*'  the Florida Supreme Court considered the defendant’s 
argument that the Florida procedure was invalid under Lockett v. Ohio.3*2 
The court agreed that the statutory scheme would be invalid if defendants 
were limited to mitigating evidence logically relevant only to the statutory 
mitigating circumstances.383 But the court characterized its construction of 
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the statute as one permitting the judge and jury to consider "all relevant 
circumstances.”384 Those listed in the statute, it commented, “merely indicate 
the principal factors to be considered.”385 The court distinguished Cooper as 
concerning “not . . . whether enumerated factors were being raised as 
mitigation, but . . . whether the evidence offered was probative.”386 The 
court concluded that Cooper held only that “irrelevant” evidence may be 
excluded.387

384. Id.
385. Id.
386. Id.
387. Id.
388. See text accompanying note 380 supra.
389. 322 So. 2d 485 (Fla. 1975).
390. Id. at 488.
391. Id. (quoting Fla. Stat. Ann. § 921.141(1) (West Supp. 1979)); cf. Cooper v. State, 336 So. 2d 

1133 (Fla. 1976) (approving rejection of evidence as too indirectly related to mitigating considerations), 
cert, denied, 431 U.S. 925 (1977). But see Songer v. State, 365 So. 2d 696, 700 (Fla. 1978) (all relevant 
circumstances, whether included among statutory factors or not, may be considered in mitigation).

The court’s attempt to distinguish Cooper is unsatisfactory. As to the offers 
of proof involving domination, Cooper can be read as holding that some 
evidence is so indirectly related to mitigating factors that a trial judge has 
discretion to exclude it. The decision on the evidence related to employment 
cannot be so characterized. Cooper squarely held that no error was committed 
by excluding evidence not relevant to a statutory mitigating circumstance.388 389 
Before Songer, trial judges could limit mitigating evidence to that directly 
relevant to the statutory mitigating considerations. The Florida court’s 
unwillingness to address the issue until forced to do so by Lockett suggests 
that its review may fall short of reasonable expectations. This is further 
suggested by the court’s unwillingness in Songer to acknowledge that Cooper 
was wrongly decided and to rectify that error.

Evidence At Sentencing Hearing. Generally, the Florida court has
resolved other questions concerning evidence at the sentencing stage in favor 
of broad admissibility. In Swan v. Stated for example, the defendant 
objected on appeal to the trial court’s independent investigation of court 
records that disclosed a prior guilty plea to a resisting arrest charge and to 
consideration of testimony by a psychologist and a psychiatric report.390 
Finding the argument without merit, the court stressed the statutory directive 
that “any [aggravating or mitigating] . . . evidence which the court deems to 
have probative value may be received, regardless of its admissibility under the 
exclusionary rules of evidence.”391

As Swan suggests, the major potential problem is the admissibility of 
evidence in aggravation that goes beyond statutory aggravating circum
stances. The Florida court has not faced directly the question of whether such 
evidence should be admissible. As with the propriety of utilitzing separate 
nonstatutory aggravating circumstances, the matter at issue here requires 
consideration of two goals: Consistency in outcome that might be furthered 
by limiting aggravating evidence to that relevant to the statutory circum
stances, and avoidance of the dangers inherent in surprise to defense counsel. 
The Florida court, however, has tended to find the use of such evidence 
proper when it is introduced to negate possible mitigating circumstances. Its 
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treatment of evidence of prior criminal conduct is illustrative. In Provence v. 
State392 the record showed that the trial judge had considered information 
indicating that two armed robbery charges were pending against the defend
ant in another jurisdiction and that the defendant had “ripped off’ a heroin 
addict.393 The court, finding error in the consideration of this information as 
evidence of aggravating circumstances, stressed that the language of the 
applicable circumstance, (b), requires a previous conviction for a capital 
offense or a felony involving the use or threat of violence to the person.394 395 In 
Washington v. State,393 however, the trial judge had considered prior burgla
ries committed by the defendant to support the conclusion that mitigating 
circumstance (a)—“the defendant has no significant prior history of criminal 
activity”396—did not exist in this case.397 This finding was approved because 
the statutory language regarding mitigating circumstance (a) lacked the 
specific reference to convictions contained in the analogous aggravating 
circumstance.398

392. 337 So. 2d 783 (Fla. 1976), cert, denied, 431 U.S. 969 (1977).
393. Id. at 786.
394. Id. (construing Fla. Stat. Ann. § 921.141(5)(b) (West Supp. 1979)). See Elledge v. State, 346 So. 

2d 998, 1001 (Fla. 1977) (no error in introduction of testimony concerning grisly details of previous 
offense).

395. 362 So. 2d 658 (Fla. 1978) (per curiam).
396. Fla. Stat. Ann. § 921.141(6)(a) (West Supp. 1979).
397. 362 So. 2d at 666-67.
398. Id.
399. The court, however, has attempted to encourage defendants to testify in support of mitigating 

claims by not requiring them during cross-examination to give testimony that might support possible 
aggravating circumstances relied upon by the prosecution. See State v. Dixon, 283 So. 2d 1, 7-8 (Fla. 1973) 
(defendant entitled at sentencing hearing to testify and limit cross-examination to matters raised during 
direct examination).

400. 322 So. 2d 533 (Fla. 1975), cert, denied, 428 U.S. 923 (1976).
401. Id. at 538.
402. Id.
403. Id.
404. Id. at 539.
405. Id. at 538-39; see Fla. Stat. Ann. § 921.141(6)(f) (West Supp. 1979).

Thus the prosecution can sometimes use aggravating evidence not inde
pendently admissible to counter any effort by the defendant to establish a 
statutory mitigating circumstance.399 Alvord v. State400 demonstrates this in 
another context. Alvord had been convicted of killing three women after 
apparently raping one.401 He had previously been found not guilty of the rape 
of a ten-year-old girl by reason of insanity.402 At the sentencing stage the 
prosecution produced a psychiatrist who testified that the defendant had been 
sane at the time of the rape of the child.403 The court found no error because 
“there should not be a narrow application ... of the rules of evidence in the 
penalty hearing.”404 The psychiatrist’s testimony was relevant in that it 
tended to prove the absence of mitigating circumstance (f)—a substantial 
impairment of the defendant’s ability to appreciate the criminality of his 
conduct or to conform his conduct to the law.405

The court has consistently affirmed the importance of admitting all 
evidence relevant to the statutory circumstances, including evidence with 
obvious aggravating tendencies. When the limited statutory aggravating 
circumstances have hindered this objective, the court has been willing to 
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approve the admissibility of the evidence to negate one of the mitigating 
circumstances. If under Songer almost any evidence is potentially mitigat
ing,406 407 may the state secure admission of almost any evidence with general 
aggravating tendencies, regardless of its relevance to the statutory aggravat
ing circumstances, on the ground that it tends to negate a possibly mitigating 
circumstance? The appellate court has not resolved the matter. But its 
opinions indicate a lack of sensitivity to the underlying interests—especially 
that of uniformity—that are involved.

406. See notes 381-87 supra and accompanying text (discussing Songer).
407. 430 U.S. 349 (1977).
408. Id. at 362.
409. See Gardner v. State, 313 So. 2d 675 (Fla. 1975) (per curiam), rev'd, 430 U.S. 349 (1977).
410. Id. at 678 (Ervin, J., dissenting).
411. 328 So. 2d 1 (Fla. 1976) (per curiam).
412. Fla. Stat. Ann. § 3.710 (West 1973) (Florida Rules of Criminal Procedure).
413. 328 So. 2d at 4.
414. 366 So. 2d 1 (Fla. 1978) (per curiam).
415. Id. at 7-8 (Hatchett, J., dissenting). Justice Hatchett clarifies the apparent ambiguity in the 

Committee Note by explaining that the Note was written when the Florida Statute called for a mandatory 
death penalty in some situations. The post-Furman version of the statute eliminates the mandatory death 
penalty. Id.

Presentence Reports. The Florida court’s treatment of the use of
presentence reports also demonstrates insensitivity to the special procedural 
problems posed by the death penalty. The United States Supreme Court 
invalidated the death sentence in Gardner v. Florida401 on the ground that the 
sentence may have been imposed in partial reliance upon information 
contained in a presentence report that was not disclosed to the defense for 
possible challenge or rebuttal.408 The state court’s opinion in the case did not 
even address the matter,409 even though it is clear from the dissenting opinion 
that the issue was before the court.410

The Florida court’s resolution of another issue related to the presentence 
report contrasts to its general emphasis on the need to consider all possibly 
relevant information. In Thompson v. State411 the Florida court addressed the 
need for a trial judge to order and obtain a presentence report under a 
procedural rule that makes such a report mandatory unless the trial judge has 
no sentencing discretion.412 Following language in the Committee Note to the 
rule, the court ignored the obvious discretionary nature of the judge’s life-or- 
death decision and held that because either life imprisonment or death must 
be imposed the judge lacked discretion and therefore no presentence report 
was required.413 The contrary position was persuasively argued by Justice 
Hatchett, dissenting in Hargrave v. State,414 who concluded that “if presen
tence investigation reports are to be mandatory for anyone, surely they should 
be mandatory for one facing the ultimate penalty.”415 His criticism under
scores the occasional insensitivity of the Florida Court to procedural 
problems posed by the death penalty.

Appellate Review Process. The Florida court has created but apparently
not recognized a potential problem regarding defendants’ access to cases that 
may be considered in the appellate review process. A similar problem is 
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presented by the Georgia procedure.416 In McCaskill v. State41'1 the Florida 
court discussed and relied on two recent cases that it described as involving 
facts similar to those before the court but in which life imprisonment had been 
imposed. It cited, however, only to per curiam decisions of the intermediate 
Florida appellate court,418 which contained no discussion of the facts or 
procedural history of the cases. Given the court’s willingness to consider such 
cases, it is important that defense counsel have access to them. But the 
absence of published opinions makes effective access difficult to ensure. The 
Florida Supreme Court, however, has apparently failed to recognize this 
potential problem.

416. See text at note 214 supra.
417. 344 So. 2d 1276 (Fla. 1977) (per curiam).
418. Id. at 1280 (citing Lee v. State, 316 So. 2d 87 (Fla. Dist. Ct. App. 1975) (mem.); Trowell v. State, 

300 So. 2d 342 (Fla. Dist. Ct. App. 1974) (mem.)).
419. Halliwell v. State, 323 So. 2d 557 (Fla. 1975); see notes 349-56 supra and accompanying text 

(discussing Halliwell).

CONCLUSIONS

The Florida Supreme Court has been far more willing to reduce death 
penalties than its Georgia counterpart. But this willingness reflects a require
ment of extraordinary justification for a trial judge to override a jury advisory 
verdict favoring leniency. In only one case has the court reduced a death 
penalty when both the trial judge and jury agreed that death was the most 
appropriate penalty,419 and in that case the decision of the trial court rested in 
large part upon an improper perception of the aggravating nature of one of 
the defendant’s actions. Despite extensive discussion of the death penalty in 
the opinions, the decisions are of little value to the trial courts in structuring 
the sentencing process. The Florida Supreme Court has expended some effort 
in defining the statutory considerations, but it has left aggravating circum
stance (h) sufficiently broad and flexible to permit substantial leeway in 
sentencing and review. The court has paid little attention to potentially 
mitigating factors and to the process of comparing such factors to aggravating 
considerations. Furthermore, the court has treated procedural matters incon
sistently. The court has stressed the need to consider all relevant evidence, but 
until Songer the case law could have been read to require that mitigating 
evidence relate specifically to one of the statutory mitigating circumstances. It 
has declined to determine whether nonstatutory aggravating circumstances 
may be considered and it has sidestepped the question of whether aggravating 
evidence should be limited to that relevant to the statutory aggravating 
circumstances. It seems clear, then, that the Florida Supreme Court has not 
provided effective appellate review. Except for cases in which juries recom
mended life imprisonment, it has shown little willingness to reduce death 
sentences. Its opinions do not provide a reasonable basis for guiding trial 
courts on the difficult substantive matters relating to capital sentencing, and 
its review of procedural issues has frequently been characterized by lack of 
sensitivity to the special needs of capital sentencing.
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C. REVIEW UNDER THE TEXAS PROCEDURE

Even after Jurek v. Texas,420 the exercise of review powers by the Texas 
Court of Criminal Appeals is difficult to evaluate because of the uncertainty 
concerning the nature of the procedure. In Jurek, Justices Stewart, Powell, 
and Stevens assumed that the Texas procedure, as interpreted by the state 
court, permitted the jury to consider enough evidence and gave the jury 
sufficient flexibility to justify characterizing the procedure as a discretionary 
scheme.421 Justice White, on the other hand, characterized the Texas proce
dure as a “mandatory” one, limiting the jury to the task of answering several 
special questions and requiring the imposition of the death penalty if those 
questions are answered affirmatively.422 423 Which charaterization is correct 
obviously affects the nature of appropriate appellate review. If Justice White’s 
reading of the procedure is accurate, review could reasonably be limited to 
considering whether the evidence in the record supports the jury’s affirmative 
answers. On the other hand, the other Justices’ reading of the scheme almost 
certainly calls for appellate review similar to that undertaken pursuant to the 
clearly discretionary Florida and Georgia schemes.

420. 428 U.S. 262 (1976); see notes 67-74 supra and accompanying text (discussing Jurek).
421. Id. at 273; see text accompanying notes 73-74.
422. Id. at 278-79 (White, J., with Burger, C.J., and Rehnquist, J., concurring) (eighth and fourteenth 

amendments do not require juries to individualize the life or death decision); see text accompanying note 76 
supra.

423. 428 U.S. 325 (1976).
424. 428 U.S. 280 (1976).
425. See notes 71-74 supra and accompanying text.
426. See text accompanying notes 445-55 infra.
427. 577 S.W.2d 717 (Tex. Crim. App. 1979).

The Texas court’s handling of the discrepancy reflected in the Jurek 
opinions provides a preliminary basis for evaluating the performance of the 
Texas procedure. The inability of a majority of the Supreme Court to agree on 
the nature of the scheme suggests that the state court’s first task after Jurek 
would be to resolve that issue. This matter bears directly upon the validity of 
the entire scheme. Roberts422 and Woodson424 clearly establish that a majority 
of the Supreme Court is prepared to invalidate a mandatory state scheme.425 
The Texas procedure may have escaped condemnation in Jurek only because 
three justices failed to apply the proposition for which the results in Roberts 
and Woodson seem to stand.

In reviewing sentences in particular cases, the Texas Court of Criminal 
Appeals has usually proceeded on the assumption that the jury’s task is to 
take a narrow, factual approach to the special questions.426 427 The appellate 
tribunal has thus limited its role to reviewing the record to ensure that 
evidence is present to support these factual determinations. Ignoring the 
tenuous position of the procedure as a matter of eighth and fourteenth 
amendment law, the Texas court has simply assumed that the outcome of 
Jurek firmly establishes the constitutional validity of the state procedure. The 
court has given no indication that it regards the procedure as requiring 
judicial surgery to render it a truly discretionary procedure and thus valid 
under the analysis of Justices Stewart, Powell, and Stevens in Jurek.

The court did not specifically address the issue of jury discretion in any 
detail until Adams v. State,421 decided two and one-half years after Jurek. 
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Adams relied on Lockett v. Ohio428 in arguing that the Texas procedure is 
defective because it fails to permit a sentencing jury to impose only life 
imprisonment if it concludes that, despite evidence requiring an affirmative 
answer to the special questions submitted, the jury nevertheless believes that 
on the basis of all the circumstances the defendant does not deserve to die.429 
The appellant read Gregg as requiring that the sentencing authority be 
permitted to consider the broad question of whether a defendant convicted of 
capital murder “ought to die.”430 The Texas court, wrongly characterizing the 
opinion of Justices Stewart, Powell, and Stevens as that of the Supreme Court, 
appeared to adopt the characterization of the Texas scheme in that joint 
opinion as its own.431 But it then rejected the argument that the Supreme 
Court decisions required, or that the Texas scheme permitted, juries to 
consider the broad question of whether defendants “ought to die.” Requiring 
juries to perform such a function, the court commented, “would return to the 
jury in a capital case the unbridled discretion to impose the death penalty 
condemned in Furman.”432 The court distinguished Lockett by reading it as 
holding only that “any relevant mitigating evidence offered by the defendant 
must be considered by the sentencing authority in determining whether the 
punishment of death should be imposed.”433 It then characterized the Texas 
“practice” as “in accord with this holding.”434 The special questions, it 
continued, in fact provide the limitation on and direction for jury discretion 
that the court read Gregg as demanding and that were found lacking in the 
statutes held invalid in Furman, Woodson, and Roberts.

428. 438 U.S. 586 (1978); see note 24 supra and accompanying text (discussing Lockett).
429. 577 S.W.2d at 729.
430. Id.
431. Id. at 729-30.
432. Id. at 730.
433. Id.
434. Id.
435. See text accompanying notes 493-500 infra.
436. See Tex. Code Crim. Pro. Ann. art. 37.071(b) (Vernon Supp. 1975-76). This mitigating evidence 

The Adams language implies that all mitigating, and aggravating, evidence 
is admissible whether or not it is logically relevant to the special questions 
submitted to the jury. This policy regarding admissibility is not explicitly 
stated, however, and two pre-Adams cases seem to hold otherwise.435 More 
importantly, the court has made no effort to explain how a jury is to give 
effect to mitigating evidence if that evidence does not suggest a negative 
answer to one of the submitted special questions. If the jury is simply to 
ignore such evidence and answer the special questions on the basis of the 
evidence that is logically relevant, the procedure is a farce. If the jury is not to 
ignore such evidence, the procedure gives it no means for giving effect to the 
evidence.

It is possible, of course, that the special questions are broad enough to give 
sufficient leeway to juries limited to evidence logically relevant to the special 
questions. This possibility is unlikely, however, especially in view of Lockett. 
A reasonable reading of Gregg and Lockett would require many kinds of 
potentially mitigating evidence to be considered, although this evidence 
would not be logically relevant to the special questions. Intoxication or 
psychological abnormality, for example, might not only render a defendant 
dangerous but also reduce his culpability.436 But the likelihood that such 



144 The Georgetown Law Journal [Vol. 68:97

evidence can be given sufficient mitigating significance seems, on the face of 
the statute, to be low. The state court’s action—if any—in remolding the 
scheme to facilitate consideration of mitigating circumstances is thus of major 
concern.

Despite the state court’s effort in Adams to decide finally which description 
of the state scheme contained in the Jurek opinion is, as a matter of state law, 
accurate, the issue remains unclear. Because the nature of the trial court 
sentencing process remains uncertain, the precise role of appellate review is 
not obvious. Evaluation of the appellate court’s performance is thus a difficult 
task.

REVERSAL UNDER THE TEXAS SCHEME

Table 3 summarizes the Texas court’s disposition of the first sixty-nine 
cases that have come before it for sentence review.437 Some accomodation was 
made to make the figures as comparable as possible to those from Georgia and 
Florida. Because Texas state law regards the trial and sentencing stages as a 
single procedure, an error in the sentencing stage also requires a new trial.438 
Errors that would require the Georgia or Florida courts to grant a new 
sentencing hearing only would thus require the Texas court to invalidate the 
conviction as well. To accommodate this difference, the third category 
includes errors relating to the proceeding that the other courts would regard 
as relevant only to the sentencing procedure, such as improper exclusion of a 
juror under Witherspoon v. Illinois.439 This category also includes errors that 
under the other schemes would go to the insufficiency of aggravating 
circumstances, such as insufficient evidence supporting the finding that a 
killing was capital murder rather than murder.440 The fourth category 
includes the only case, Warren v. State,44' in which the court held a death 
penalty invalid on its merits. In Warren there was insufficient evidence to 
support an affirmative finding on special question two, dangerousness.442 This 
holding is equivalent to the Georgia or Florida appellate courts holding that, 
on the merits, a death sentence is invalid.

might be admissible under question one, which addresses the deliberateness of defendant’s conduct, as well 
as question two, dangerousness.

437. Table 3 includes those Texas cases decided during the period from October 8, 1975 to March 21, 
1979. See Bird v. State, 527 S.W.2d 891 (Texas Crim. App. 1975); Brooks v. State, No. 60,521 (Texas Crim. 
App. March 21, 1979). The statistical data relied on in formulating this table are on file at the Georgetown 
Law Journal.

438. Tex. Code Crim. Pro. Ann. art. 37.07(3)(c) (Vernon Supp. 1978) (verdict not complete until 
sentence returned). The court has not specifically held that this procedure will govern in capital sentencing 
proceedings, but there seems to be little reason for the court to find it inapplicable.

439. 391 U.S. 510 (1968) (where venire member disqualified because of conscientious objection to death 
penalty, death penalty imposed by jury invalid); see note 90 supra.

440. See Palafox v. State, No. 53,611 (Tex. Crim. App. Jan. 24, 1979) (en banc).
441. 562 S.W.2d 474 (Tex. Crim. App. 1978).
442. Id. at 477.

The table shows that twenty percent of the cases were reversed because of 
errors occurring only at the trial. Although eight death sentences were 
reversed for procedural errors relating to the sentencing process, only one was 
held invalid on its merits. Judged by the first standard for evaluating appellate 
review—to what extent has the court actually invalidated death sen
tences—the Texas court gives no indication that it is carefully scrutinizing the 
validity of death sentences imposed by trial juries.
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Table 3
Disposition of Texas Capital Homicide Cases on Appeal

Disposition No. %
Conviction and
Sentence Affirmed 46 67
Conviction Reversed 14 20
Sentencing Issue Resulting
in Reversal 8 12
Sentencing Held Invalid
on Merits 1 1

69 100

FORMULATING SUBSTANTIVE SENTENCING GUIDELINES

In forty-seven cases the court has had the opportunity to review the 
sentence imposed; the remaining twenty-two were decided on grounds that 
made discussion of the sentence unnecessary. In twenty-two of these forty
seven cases the court’s opinion contained no discussion whatsoever of the 
propriety of the death sentence. The court apparently considers the substance 
of the sentence only when requested to do so by defense counsel.443 In 
Livingston v. State,444 decided by the court soon after Jurek, Judge Roberts 
dissented on the ground that the court had a duty under Jurek, Gregg, and 
Proffitt to examine the sufficiency of the evidence on question two, dan
gerousness, notwithstanding defense counsel’s failure to assign this determi
nation as error.445 The majority obviously disagreed, however, and Judge 
Roberts has not continued to object.

443. The lack of aggressive representation on the part of defense counsel may explain the failure of the 
court to address the sentencing issue in a majority of the cases.

444. 542 S.W.2d 655 (Tex. Crim. App. 1976), cert, denied, 431 U.S. 933 (1977).
445. Id. at 663 (Roberts, J., dissenting); cf. Goode v. State, 365 So. 2d 381, 384 (Fla. 1978) (Florida 

Supreme Court specifically refused to dismiss appeal even at request of defendant on ground that court has 
statutory duty to review every case in which death penalty is imposed).

446. 562 S.W.2d 474 (Tex. Crim. App. 1978).
447. Id. at 476.

When the court has addressed the sentencing issue, it has usually limited its 
review to whether the evidence supports an affirmative answer to one or more 
of the special questions submitted to the jury. In twenty-one cases the court 
engaged in such a discussion; in sixteen of these twenty-one cases this 
discussion was the only consideration of the sufficiency of the evidence on the 
sentencing issue. Thus the court has usually not addressed either aggravating 
and mitigating factors in general or the balancing of these competing factors.

The court’s approach to review is well illustrated in the single case in which 
the death sentence was reversed on the merits. In Warren v. State446 the 
deceased discovered Warren during a burglary.447 Before being discovered, 
Warren had found a pistol and put it in his pocket. At trial, Warren testified 
that the deceased surprised him and a companion, pulled a gun, and shouted: 
“You son of a bitch . . . I’m going to kill you.” Warren then shot the 
deceased. Warren, who was twenty-five years old at the time of the robbery, 
had previously been convicted of felony theft and had been placed on 



146 The Georgetown Law Journal [Vol. 68:97

probation; the probation was later revoked, and he served several years in 
prison.448 At the sentencing stage, the only evidence presented by the state 
was the prior felony theft conviction; the defense produced no evidence.449 On 
appeal, the court examined whether the evidence was sufficient to support an 
affirmative answer to the question of dangerousness. Nothing in Warren’s 
prior record, the court noted, showed any previous violence.450 Although the 
instant offense was a crime of violence, it was not “a calculated act,” because 
Warren had gone unarmed to the scene of the burglary.451 The defendant’s 
testimony that the deceased had attempted to kill him was supported by 
evidence that the deceased was known to carry a gun and that a gun was 
found near the body.452 No “evidentiary predictions of future violence” were 
offered.453 The court concluded that under the circumstances the evidence 
was insufficient to sustain the jury’s conclusion that Warren would commit 
criminal acts of violence that would be a continuing threat to society.454

448. Id.
449. Id.
450. Id.
451. Id.
452. Id. at 477.
453. Id.
454. Id.
455. Tex. Code Crim. Pro. Ann. art. 37.071(b) (Vernon Supp. 1975-76); see note 68 supra (text of 

statute).
456. 564 S.W.2d 776 (Tex. Crim. App. 1978) (en banc).
457. Id. at 778.
458. 540 S.W.2d 693 (Tex. Crim. App. 1976), cert, denied, 430 U.S. 922 (1977).

In twenty other cases, the court discussed the sufficiency of the evidence to 
support affirmative answers to one or more of the special issues. In two cases, 
the court considered question one, deliberateness, and in one case question 
three, provocation.455 All twenty examined the sufficiency of the evidence 
issue on question two, dangerousness.

In the twenty cases in which the court found the evidence supporting an 
affirmative answer to question two sufficient, it relied on four kinds of 
evidence. In seven cases, there was evidence of prior criminal conduct that 
included at least one incident of violent behavior. Eight other cases relied on 
evidence of prior criminal conduct that did not involve violence. In eight 
cases, the court relied at least in part on psychiatric opinion testimony that 
the defendant was or would be “dangerous” within the meaning of the special 
question. And in seven of the twenty cases the court specifically mentioned 
testimony, often by law enforcement officers, that the defendant’s reputation 
as a law-abiding citizen was “bad.”

Other evidence concerning question two is difficult to categorize. In a few 
cases, the court regarded the evidence as establishing that the defendant could 
not be rehabilitated in the correctional setting. In Felder v. State,456 for 
example, it noted that the present crime was committed after the defendant 
had served three prison terms for burglary and that the imprisonment “had 
little, if any, effect on [Felder’s] propensity to commit criminal acts.”457 
However justifiable this approach may have been in Felder, its application in 
another case, Smith v. State,458 is much more questionable. In Smith the court 
supported the finding of dangerousness in part on the ground that the 
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defendant had failed to find employment or otherwise rehabilitate himself 
after a conviction for possession of marijuana.459

459. Id. at 696.
460. 556 S.W.2d 309 (Tex. Crim. App.), cert, denied, 434 U.S. 1002 (1977).
461. Id. at 311, 316.
462. 577 S.W.2d 717 (Tex. Crim. App. 1979).
463. Id. at 719.
464. Id. at 731; Brock v. State, 556 S.W.2d at 317.
465. 540 S.W.2d 693 (Tex. Crim. App. 1976), cert. denied, 430 U.S. 922 (1977).
466. Id. at 696.
467. 582 S.W.2d 794 (Tex. Crim. App. 1979).
468. Id. at 798-99.
469. 564 S.W.2d 776 (Tex. Crim. App. 1978) (en banc).
470. Id. at 778.
471. Id.
472. 567 S.W.2d 197 (Tex. Crim.
473. Id. at 208.
474. 556 S.W.2d 246 (Tex. Crim.
475. Id. at 249, 256.
476. 582 S W.2d 786 (Tex. Crim. App- 1978).
477. Id. at 792.

The cases also rely on a defendant’s motive for and conduct during an 
offense. When there is no rational motive, the Texas court has regarded the 
crime itself as strong evidence of dangerousness. Thus in Brock v. State460 the 
court emphasized that the defendant shot and killed his hostage, even though 
the police officers who interrupted the robbery had retreated on demand and 
had pleaded with Brock not to shoot.461 In Adams v. State462 the defendant, 
with no apparent motive, shot and killed a police officer who had stopped him 
for a traffic violation.463 In both cases, the court characterized the senseless
ness of the killings as strong support for the jury’s affirmative response to 
question two.464

The court has also given weight to evidence that the killing did not 
emotionally affect the defendant. In Smith v. State465 the court relied in part 
upon evidence that after the killing the defendant stopped to take a gun from 
the scene and to pick up coins that had spilled.466 And in Earvin v. State467 the 
court referred to evidence that after the shooting the defendant not only ran 
away and watched television without attempting to learn the fate of the 
victim, but also joked about the crime when telling an associate about it two 
days later.468

The helplessness of the victim has also influenced the court. In Felder v. 
State469 the defendant killed a quadripalegic who recognized him during a 
burglary.470 The court stated that the defendant “brutally stabbed [the victim] 
even though deceased was physically unable to stop or pursue appellant.”471 472 
In Duffy v. State412 the court held that a finding of dangerousness was justified 
in part because the victim was an 80-year-old woman only five feet tall.473 474

In addition, the court has given significance to the brutal and offensive 
characteristics of the crime. In Shippy v. State 414 for example, the victim had 
been stabbed twenty-seven times.475 476 The court in McMahon v. State416 
emphasized the testimony of a physician that never in his medical career had 
he seen a body so thoroughly destroyed by gunshot wounds and testimony of 
a police officer acquainted with the victim that he could identify the victim 
only by the name tag on the shirt.477

App- 1978) (en banc).

App ), cert denied, 434 U.S. 935 (1977).
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Muniz v. State47* illustrates the court’s review of an affirmative answer to 
question two. Muniz had followed a 19-year-old woman, forced her into an 
abandoned bathhouse, raped her, and hit her. He then dragged her 200 feet 
away and beat her to death.478 479 He administered the fatal beating with such 
severity that the deceased’s jaw was broken, her skull was caved in, and blood 
was scattered as far as fifteen feet from the area of the struggle.480 At the 
sentencing hearing the prosecution proved that Muniz had been previously 
convicted of both escape and resisting arrest and had been on probation at the 
time of the murder.481 The police chief, a justice of the peace, and the sheriff 
testified that Muniz’s reputation in the community for being a peaceable and 
law-abiding citizen was “bad.” A psychiatrist testified that his examination of 
Muniz led him to conclude that Muniz had an antisocial personality and that 
there was a reasonable medical certainty that Muniz would commit similar 
acts in the future.482 The jury returned an affirmative answer to special 
question two, and Muniz was sentenced to death.483 On appeal, the court held 
that the brutal facts of the particularly vicious crime, Muniz’s prior criminal 
record, the reputation evidence, and the psychiatric testimony were sufficient 
to support an affirmative answer to question two.484

478. 573 S.W.2d 792 (Tex. Crim. App. 1978) (en banc).
479. Id. at 795.
480. Id.
481. Id.
482. Id.
483. Id. at 793.
484. Id. at 795.
485. 567 S.W.2d 197 (Tex. Crim. App.) (en banc), cert, denied, 439 U.S. 991 (1978).
486. Id. at 208-09. The court relied in part on Duffy’s five prior convictions for nonviolent crimes. Id. at 

208. It commented: “Although these non-assaultive prior convictions are probative evidence, they are not 
dispositive of this issue. Upon other facts, this court might be unable to hold that such convictions, by 
themselves, would constitute sufficient evidence for this special issue.” Id. at 209 n.5.

487. 568 S.W.2d 344 (Tex. Crim. App. 1978) (en banc).
488. Id. at 351.
489. 577 S.W.2d 717 (Tex. Crim. App. 1979) (en banc).
490. Id. at 731.

How satisfactory, however, is the Texas Court of Criminal Appeal’s 
“jurisprudence of dangerousness” embodied in these opinions? Has the court 
developed a body of decisional law that provides some reasonable guidance on 
the quantity and quality of evidence needed to establish a capital defendant’s 
dangerousness within the meaning of special question two? The emphasis 
upon prior criminal and violent conduct provides some guidance. But all that 
is discernible from the case law is the obvious point that prior violent crimes 
are relevant to a person’s dangerousness. There is no indication of how much 
violent conduct is required. Indeed, the cases demonstrate that prior violent 
criminal conduct is not an absolute prerequisite to an affirmative answer to 
question two. Moreover, the case law does not firmly establish the signifi
cance of nonviolent criminal conduct either. In Duffy v. State4*5 the court 
cautioned against reliance on nonviolent criminal acts.486 Yet the court seems 
willing to consider prior convictions that bear only indirectly on a defendant’s 
combativeness. In Bodde v. State4*7 for example, the court mentioned the 
defendant’s prior convictions for theft and bigamy488 and in Adams v. State4*7 
the court noted a conviction for driving while intoxicated.490
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The court’s uncritical willingness to rely heavily on psychiatric testimony 
is troublesome.491 In at least some of the cases, the mental health experts have 
offered predictions that go far beyond what can be justified on the basis of 
present knowledge concerning human behavior.492 Yet the Court of Criminal 
Appeals has relied heavily on such testimony and has given no hint that juries 
and trial judges should view this evidence with healthy skepticism. The 
reliance on reputation evidence also seems indefensible. A jury hearing a 
police officer testify that a defendant’s reputation is bad is almost certain to 
assume that the defendant has committed numerous crimes that the officer 
knows about but that cannot be proven. Such evidence invites speculation and 
contributes little or nothing to a rational evaluation of dangerousness.

491. See Dix, Participation by Mental Health Professionals in Capital Murder Sentencing, 1 Int'l J.L. & 
PSYCH. 283, 287-91 (1978); Dix, The Death Penalty, "Dangerousness,” Psychiatric Testimony, and 
Professional Ethics, 5 Am. J. Crim. L. 151 (1977). In the latter article, I question the objectivity and 
professional standards of Dr. James P. Gregson, who has testified as an expert for the district attorney’s 
office in Texas several hundred times, frequently at the capital sentencing stage of the Texas cases. Id. at 
172.

492. There seems to be widespread agreement that mental health programs have not demonstrated any 
ability to do more than identify persons who present a 50-50 chance of engaging in future assaultive 
conduct. See A. Stone, Mental Health and Law: A System in Transition 33 (1975) (criticizing 
ability of mental health professionals to predict dangerous acts).

Even more troubling, however, is the court’s effort to identify those 
characteristics of the crime itself that should be given weight in determining 
dangerousness. The absence of a rational motive perhaps suggests a willing
ness to kill upon impulse and thus suggests dangerousness. But it also suggests 
that the dynamics of the defendant’s behavior may not be well understood. 
Further inquiry might reveal pathological or other influences on the defend
ant’s behavior that could be removed or modified to reduce the defendant’s 
dangerousness. Reliance on evidence that the defendant was not disabled by 
guilt immediately after the killing smacks of crude and amateur psychology 
rather than a sophisticated approach to understanding the relation between a 
single act of killing and the likelihood of future violent behavior. The 
helplessness of the victim is similarly unsatisfactory. Does the court mean 
that one who kills helpless victims is more dangerous than one who kills 
“dangerous” victims because of the prevalence of helpless persons in society? 
It can be argued to the contrary that one who kills only when he can safely 
dispatch an unusually helpless victim will be unable to find many opportu
nities and thus is unlikely to repeat such conduct. The brutality and 
offensiveness of the cause of death are no more relevant. The assumption that 
someone who is willing to kill in a “messy” fashion is more dangerous than 
one who kills in a relatively “unoffensive” fashion is doubtful at best.

In summary, the court’s discussions emphasize some considerations clearly 
relevant to dangerousness, such as prior violent criminal acts. But taken as a 
whole, the opinions cannot be said to guide the trial courts adequately in 
evaluating dangerousness. Perhaps the most revealing discussions concern the 
characteristics of the offense. Although this part of the case law does not 
provide guidance in evaluating dangerousness, it certainly succeeds in 
highlighting those aspects of the crimes that are emotionally abhorrent. 
Rather than openly acknowledge its apparent reliance on the offensiveness of 
the defendants’ conduct, the court tends to hide this reliance under the label 
of dangerousness. Thus not only does the case law fail to provide a rational 
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jurisprudence of dangerousness, but it might also conceal a hidden jurispru
dence of retribution.

The most disturbing of the state court’s discussions of dangerousness are 
those in which potentially mitigating circumstances are present but do not 
appear directly relevant to any of the special questions. Several cases give no 
indication that the juries had any opportunity to give the evidence its 
potentially mitigating significance, and the court’s review of the sentence 
imposed contains no suggestion that it gave this evidence independent 
mitigating significance. Lockett v. Ohio493 would seem to mandate that the 
degree of the defendant’s participation be directly considered as a possibly 
mitigating factor. The Texas appellate court has not demonstrated sensitivity 
to this potentially mitigating aspect.494 Instead, the court’s analyses have 
ignored the degree of the defendant’s participation in the murder as a possible 
mitigating circumstance.495 Evidence that the defendant was mentally dis
turbed at the time of the offense has likewise been ignored. For example, in 
Hughes v. State496 evidence in support of an insanity defense was produced at 
trial.497 The jury, however, rejected the insanity defense.498 Under the 
approach mandated in Gregg499 it appears that this evidence should at least be 
considered in determining whether the defendant’s conduct justified the death 
penalty. But the appellate court’s opinion contains no suggestion that it gave 
this evidence any independent mitigating significance.500

493. 438 U.S. 586 (1978); see note 24 supra and accompanying text (discussing Lockett).
494. See Wilder v. State, No. 57,848, slip op. at 3 (Tex. Crim. App., Jan. 31, 1979) (affirming death 

penalty for driver of getaway car); cf. Livingston v. State, 542 S.W.2d 655, 663 (Tex. Crim. App. 1976) 
(Roberts, J., dissenting) (because “evidence conclusively showed appellant did not participate in actual 
killings ” it was insufficient to support affirmative answers to special question two), cert, denied, 431 U.S. 
933 (1977).

495. The Texas court, however, has confirmed that one who is liable under criminal law for a killing 
committed by another may be convicted of capital murder. See Smith v. State, 540 S.W.2d 693, 696 (Tex. 
Crim. App. 1976) (holding evidence insufficient to support conviction “completely ignores the law of 
principals”), cert, denied, 430 U.S. 922 (1977). Of course, if the nature of the defendant’s participation 
indicates that he is dangerous within the meaning of the second special question, the statutory scheme 
provides for consideration of the matter as an aggravating circumstance. See id. at 696-97 (evidence 
showing defendant shouted to companion to “get" victim after his own gun misfired showed dan
gerousness).

496. 563 S.W.2d 581 (Tex. Crim. App.) (en banc), cert, denied, 439 U.S. 903 (1978).
497. Id. at 582.
498. Id.
499. 428 U.S. 153 (1976); see notes 27-42 supra and accompanying text (discussing Gregg).
500. Cf. Ex parte Granviel, 561 S.W.2d 503, 516 (Tex. Crim. App. 1978) (en banc) (jury may consider 

evidence of defendant's mental condition as aggravating or mitigating factor).
501. Villareal v. State, 576 S.W.2d 51, 65 (Tex. Crim. App. 1978) (en banc) (“we cannot say that the 

severe penalty which was assessed is inappropriate"); Bodde v. State, 568 S.W.2d 344, 353 (Tex. Crim. 
App. 1978) (en banc) (same); see Franklin v. State, No. 57,348, slip op. at 9 (Tex. Crim. App. May 24, 
1978) (“extreme penalty which has been assessed is appropriate considering the background of appellant 
and the enormity of the crime and the circumstances of its commission”).

502. Ferguson v. State, 573 S.W.2d 516 (Tex. Crim. App. 1978) (en banc). In Ferguson the court did not 
discuss the sufficiency of the evidence on the special questions, but did state that "in view of the savage, 
ruthless murder for which appellant was convicted and in view of the entire record, we cannot say that the 
death penalty assessed is unjust." Id. at 525.

Several cases in which the Texas court seemed to go beyond an investiga
tion of the sufficiency of the evidence on the special questions complicate 
evaluation of the Texas appellate review procedure. These decisions speak of 
whether the death penalty is “inappropriate”501 or “unjust”502 and whether 
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“the aggravating factors outweigh the mitigating factors.”503 The significance 
of this language is unclear. The court, in these cases, has apparently 
considered the propriety of the penalty on grounds broader than the 
sufficiency of the evidence on the special questions. In these cases the court 
has subjected the death penalty to a more substantive review than applied in 
other cases. Is the court requiring that the penalty be assessed on the basis of 
the special questions, but then selectively applying a different standard in 
evaluating the results on appeal? If so, the Texas system seems perversely 
distorted. The jury, expected to be the major repository of discretion, is 
deprived of the ability to engage directly in a broad analysis, but the appellate 
tribunal is accorded that opportunity. Or is the court suggesting that, despite 
the special questions, trial juries are—or should be—considering such broader 
grounds as “appropriateness” or “justness” and that the court reviews jury 
decisions to assure that they are reasonable on the facts before the juries? If 
that is the court’s assumption, it is contrary to fact and reason. The special 
issues and the court’s own characterization of the procedure in Tdums504 are 
designed to prevent the jury from engaging in this sort of analysis. Arguably, 
these recent cases reflect the court’s misgivings concerning the rationality of 
the entire Texas scheme and represent a belated effort to give the death 
penalty procedure at least the appearance of those characteristics that the 
July 1976 Supreme Court decisions appear to require.

503. Duffy v. State, 567 S.W.2d 197, 209 (Tex. Crim. App.) (en banc) (“it appears that appellant's entire 
conduct was calculated and remorseless, and that the jury was justified in finding that the aggravating 
factors outweighed the mitigating factors and that this appellant would constitute a continuing threat to 
society”), cert, denied, 439 U.S. 991 (1978).

504. 577 S.W.2d 717, 729-30 (Tex. Crim. App. 1979); see notes 427-34 supra and accompanying text 
(discussing Adams').

505. Jurek v. State, 522 S.W.2d 934, 939-40 (Tex. Crim. App. 1975), affd. 428 U.S. 262 (1976).
506. See id. (listing factors).
507. Jurek v. Texas, 428 U.S. 262, 272-73 (1976).

PROCEDURAL ISSUES

Because of the uncertainty concerning the Texas scheme, appellate review 
of procedural problems becomes particularly important. The appellate court, 
however, has not addressed such issues with either the vigor or the creativity 
needed to ensure effective appellate review under the third test set forth in this 
article.

Most of the problems raised under the Texas procedure involve question 
two, dangerousness. The state court decision in Jurek505 indicated that a wide 
range of evidence was admissible and relevant to question two.506 The joint 
opinion of Justices Stewart, Powell, and Stevens in Jurek quoted the state 
court opinion in concluding that the procedure contained sufficient flexibility 
to be a valid discretionary scheme.507 The accuracy of this perception 
depends, of course, on the state tribunal’s subsequent interpretation and 
implementation of the procedure. Because the definition of the substantive 
crime of capital murder plays such an important role under the Texas scheme, 
the court’s treatment of the statutory definition must first be considered.
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Aggravating Factors: Capital Murder Definition. In Texas, the defini
tion of the crime of capital murder508 serves some of the same functions as the 
provisions in the Georgia and Florida codes that permit proof of aggravating 
circumstances. The Texas tribunal’s construction of this definition, then, is 
comparable to the Georgia and Florida courts’ treatment of aggravating 
factors. In particular, two issues related to the definition of capital murder 
clearly affect the functioning of the scheme as a device for identifying those 
murderers for whom death is a possible sentence.

Under the Texas statute a killing is capital murder if it is committed “in the 
course of committing or attempting to commit kidnapping, burglary, robbery, 
aggravated rape, or arson.”509 In Moore v. State510 the court indicated that a 
defendant could not escape capital murder charges by removing a robbery 
victim from the scene of the robbery and killing the victim at another place.511 
In Palafox v. State512 the court faced a similar argument. Palafox’s confession, 
introduced by the state, acknowledged killing the victim after a dispute and 
then taking some items so that “it would look like robbery.”513 The court, 
reversing Palafox’s conviction for capital murder, held that the state is bound 
by the defendant’s exculpatory statements that it put into evidence and did 
not disprove.514 Because Palafox’s confession stated that the murder was not 
done in the course of the robbery, the record failed to support a conviction for 
capital murder.515

After adopting a broad conception of what constitutes “in the course of’ 
the felonies enumerated in the capital murder definition, the court in Palafox 
apparently required that the killing be committed to accomplish the robbery 
or as part of a direct scheme to avoid detection, apprehension, or conviction 
for the robbery. But when the robbery or other felony is committed to avoid 
detection for the killing, the killing is not committed “in the course of’ 
committing the felony. Killings committed “in the course of’ another felony 
are regarded as exceptionally dangerous or blameworthy because such

508. In Texas, capital murder is committed if the defendant “intentionally or knowingly causes the 
death of an individual” and:

(1) the person murders a peace officer or fireman who is acting in the lawful discharge of an 
official duty and who the person knows is a peace officer or fireman;
(2) the person intentionally commits the murder tn the course of committing or attempting to 
commit kidnapping, burglary, robbery, aggravated rape, or arson;
(3) the person commits the murder for remuneration or the promise of remuneration . . . ;
(4) the person commits the murder while escaping or attempting to escape from a penal 
institution; or
(5) the person, while incarcerated in a penal institution, murders another who is employed in 
the operation of the penal institution.

Tex. Penal Code Ann. tit. 5, §§ 19.02(a)(1) & 19.03(a) (Vernon 1974).
509. Id. § 19.03(a)(2).
510. 542 S.W.2d 664 (Tex. Crim. App. 1976), cert, denied, 431 U.S. 949 (1977). Moore and a companion 

robbed an office. A woman who was working at the office and who could have identified Moore was 
abducted, taken to the river, and shot. Id. at 667.

511. Id. at 674-75 & n.6. The court indicated that under either the old or new penal code it would reject 
the defendant’s argument.

512. No. 53,611 (Tex. Crim. App. Jan. 24, 1979) (en banc).
513. Id., slip op. at 1.
514. Id., slip op. at 4.
515. Id.
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killings tempt others to commit similar offenses or because taking life as an 
incidental aspect of another offense is abhorrent. When the motive for the 
killing is unrelated to a postkilling felony, these rationales are not applicable.

The second issue concerns the state of mind necessary for capital murder. 
In Blansett v. State516 the Texas court addressed the meaning of the 
requirement that the defendant “intentionally or knowingly” cause the death 
of the victim. Blansett and a companion, while armed, attempted to free a 
friend from jail.517 During the ensuing gun battle, a police officer was killed by 
a bullet from another officer’s gun.518 Blansett was convicted of capital 
murder, but sentenced to life imprisonment.519 On appeal, the defense argued 
that the evidence did not support the necessary finding by the jury that he had 
intentionally killed the victim.520 The court refused to read the statute as 
requiring that the defendant act with the conscious desire to cause the death 
of the victim. Rather, the court held that the evidence showed that the 
defendant intentionally engaged in the conduct that caused the death and that 
this was sufficient to support the conviction.521 The court also noted that the 
proof permitted the inference that Blansett engaged in the conduct with “a 
conscious disregard for life,”522 but it is unclear whether such an awareness is 
required for a defendant to act “intentionally.”

516. 556 S.W.2d 322 (Tex. Crim. App. 1977).
517. Id. at 324.
518. Id. The case was litigated on a charge that Blansett “intentionally” killed the victim. Because the 

victim was a police officer, Blansett was found guilty of capital murder. See Tex. Penal Code Ann. tit. 5, 
§ 19.03(a)(1) (Vernon 1974). The prosecutor did not use any of the possibly available alternative theories, 
such as the felony-murder theory. See 556 S.W.2d at 325.

519. 556 S.W.2d at 325.
520. Id.
521. Id.
522. Id.
523. Tex. Penal Code Ann. tit. 5, § 19.02(a) (Vernon 1974).
524. Id. § 19.02(a)(2).
525. Id. § 19.03(a)(3).
526. Id. § 19.02(a)(1).

Blansett is conceptually unsound. The Texas Penal Code’s definition of 
murder sets out three alternative methods of committing the crime.523 One 
requires commission of an act “clearly dangerous to human life” with the 
intent to cause serious bodily injury;524 another requires commission of such a 
dangerous act during a felony.525 The third alternative, which is incorporated 
into the definition of capital murder, makes no mention of such dangerous 
acts. It specifically requires that the defendant have “intentionally or 
knowingly” caused the death of the victim.526 The last form of murder clearly 
requires intent or knowledge regarding the death of the victim, not simply the 
conduct that caused death. Commission of a dangerous act is required for 
murder of the first and second types. Holding that the intentional commission 
of a highly dangerous act falls within the definition of “intentionally or 
knowingly” confuses the matter and has no basis in either the statute or sound 
policy.

The definition of capital murder, then, serves as the functional equivalent 
of aggravating circumstances. A killing need not occur before a felony is 
technically complete to be committed “in the course of’ committing an 
enumerated felony; commission of a felony to conceal the murder will not 
make the killing a capital offense. But Blansett bizarrely interprets the general 
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requirement of an intentional murder so that no more is demanded than the 
defendant’s intentionally engaging in highly dangerous conduct, perhaps with 
a conscious disregard for life. By so broadening the definition of capital 
murder, the court substantially decreases the value of the crime’s definition as 
a means of selecting those killings to be punished by death.

Evidence at the Sentencing Hearing. The Texas court has, in several
cases, confirmed that question two permits a wide range of evidence to be 
admitted at the sentencing hearing.527 The court has approved the admissibili
ty of psychiatric testimony when offered by the prosecution to prove that the 
defendant is dangerous528 and has found reversible error in a refusal to admit 
testimony by a psychologist that the defendant was not dangerous within the 
meaning of question two.529 In Hammett v. State530 the court held that 
evidence of prior criminal misbehavior was admissible at the sentencing stage 
even if that behavior had not resulted in a criminal conviction.531 In Brooks v. 
State532 criminal misbehavior was held to include parole revocation on a prior 
conviction.533

527. See Tex. Code Crim. Pro. Ann. art. 37.071(a) (Vernon Supp. 1978-79) (“evidence may be 
presented as to any matter that the court deems relevant to sentence”).

528. Moore v. State, 542 S.W.2d 664, 676-77 (Tex. Crim. App. 1976), cert, denied, 431 U.S. 949 (1977); 
see Chambers v. State, 568 S.W.2d 313, 325 (Tex. Crim. App. 1978) (en banc) (citing Moore in support of 
doctor’s testimony on special question two), cert, denied, 440 U.S. 928 (1979).

529. Robinson v. State, 548 S.W.2d 63, 64 (Tex. Crim. App. 1977).
530. 578 S.W.2d 699 (Tex Crim. App. 1979) (en banc).
531. Id. at 709. The defendant had signed confessions admitting to being a heroin addict, committing 

approximately 130 burglaries and three or four armed robberies, and stealing 30 cars. Id.
532. No. 60,521 (Tex. Crim. App. March 21, 1979).
533. Id., slip op. at 5.
534. No. 57,348 (Tex. Crim. App. May 24, 1978), rev'd on other grounds, No. 57,348 (Tex. Crim. App. 

Oct. 24, 1979) (on rehearing).
535. Id., slip op. at 5.
536. Id.

Substantial doubt remains concerning a defendant’s right to introduce 
general mitigating evidence if that evidence does not relate directly to the 
special questions. In Franklin v. State534 the defense had unsuccessfully 
offered the testimony of a sociologist who would have testified that the death 
penalty does not deter crime and that various religious groups opposed the 
death penalty.535 On original submission the court held that the trial judge’s 
action was proper because the issues before the jury did not include the 
“wisdom of the death penalty generally.”536 Rehearing was granted and the 
conviction was reversed for trial error; the opinion on original submission, 
however, was not withdrawn. Although the court’s treatment of the sentenc
ing issue is not a holding, it remains as a useful indicator of the court’s view 
concerning such matters.

The holding in Franklin that evidence bearing upon the wisdom of the 
death penalty “generally” need not be admitted may prove to be difficult to 
apply in practice. Although opposition of religious groups may go to the 
wisdom of the death penalty “generally,” testimony concerning the penalty’s 
deterrent value may not. Defense counsel might argue that because the death 
penalty does not deter offenses, the balance of considerations in a particular 
case favors life imprisonment. A case in which defense counsel is prepared to 
argue that the defendant comes within a group of capital murderers who are 
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not deterred by the death penalty would be even stronger. Testimony 
supporting such an argument could not be said to go only to the legislative 
decision regarding the wisdom of the death penalty “generally.” Whether the 
Franklin dictum permits the exclusion of such evidence, however, is un
clear.537 538

537. Cf. Hovila v. State, 562 S.W.2d 243, 249 (Tex. Crim. App. 1978) (exclusion of testimony by 
defendant’s mother that during four days of pretrial release defendant did “nothing unusual”—evidence 
arguably showing defendant not continuing threat to society—not error or, if error, did not require 
reversal), cert, denied, 439 U.S. 1135 (1979).

538. 578 S.W.2d 742 (Tex. Crim. App. 1979).
539. Id. at 744.
540. Id.
541. Id. at 747.
542. Jurek v. Texas, 428 U.S. 262, 279 (1976) (White, J., concurring).
543. Id. at 274-76 (joint opinion of Stewart, Powell & Stevens, JJ ).
544. See, e.g., Livingston v. State, 542 S.W.2d 655, 662-63 (Tex. Crim. App. 1976), cert, denied. 431 U.S. 

933 (1977); Gholson v. State, 542 S.W.2d 395, 397 (Tex. Crim. App. 1976), cert, denied, 432 U.S. 911 
(1977); Smith v. State, 540 S.W.2d 693, 697 (Tex. Crim. App. 1976), cert, denied. 430 U.S. 922 (1977).

545. Tex. Code Crim. Proc. Ann. art. 37.071(b)(2) (Vernon Supp. 1978).
546. 553 S.W.2d 105 (Tex. Crim. App. 1977), cert, denied, 434 U.S. 1088 (1978).
547. Id. at 107.

The court has shown sensitivity to the defendant’s right to confront 
witnesses during the sentencing hearing. In Porter v. State533 the trial court 
permitted the prosecution to introduce a number of letters from the defend
ant’s federal parole file.539 These letters included statements regarding the 
defendant’s alleged drug usage, his failure in a narcotics rehabilitation 
program, and a purported diagnosis of him as an “antisocial personality.”540 
The appellate court held that use of the letters deprived the defendant of his 
right to confront and cross-examine those who made the statements.541

Substance and Precision of the Special Questions. In Jurek Justice
White apparently rejected the argument that question two was unconstitu
tionally vague: “I agree with Justices Stewart, Powell, and Stevens that the 
issues posed in the sentencing proceeding have a common-sense core of 
meaning and that criminal juries should be capable of understanding 
them.”542 The analysis of Justices Stewart, Powell, and Stevens, however, 
contains no such conclusion. Their opinion discussed whether prediction of 
dangerousness is too difficult to be an important part of a capital murder 
proceeding,543 but the Justices never considered whether the manner in which 
the question is put to the jury by the Texas statute is sufficiently clear to 
withstand scrutiny. The state court, assuming that the Supreme Court 
resolved the issue of vagueness, has summarily rejected such attacks.544

Despite the discussion in Jurek, question two may not provide a jury with 
reasonable guidance concerning the meaning of individual phrases such as 
“criminal acts of violence,” “continuing threat to society,” or “probability 
that the defendant would commit criminal acts of violence.”545 In King v. 
State,546 however, the court rejected the argument that the trial court had 
erred in refusing to define these phrases,547 and thus implicitly rejected the 
position that the statutory language requires further definition.

The inquiry posed by question two is also troublesome because it does not 
specify what circumstances the jury is to consider in evaluating the defend
ant’s dangerousness. Is it to assume that the defendant will be released, 
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confined in a high security facility, or confined for a period and then paroled? 
In Freeman v. State548 the court found no error in an instruction that, in 
answering question two, the jury disregard the possibility of pardon or parole 
release if the defendant were sentenced to life imprisonment.549 The failure to 
offer guidance on this point increases the uncertainty surrounding the 
assumptions juries should make in attempting to predict dangerousness.

548. 556 S.W.2d 287 (Tex. Crim. App. 1977), cert, denied. 434 U.S. 1088 (1978).
549. Id. at 304.
550. Tex. Code Crim. Proc. Ann. art. 37.071(b)(1) (Vernon Supp. 1978).
551. 552 S.W.2d 107 (Tex. Crim. App. 1976), cert, denied, 431 U.S. 933 (1977); cf. King v. State, 358 

S.W.2d 105, 107 (Tex. Crim. App. 1977) (no error in trial court’s refusal to define “deliberately”), cert, 
denied, 434 U.S. 1088 (1978).

552. 552 S.W.2d at 112, 122-23.
553. Id. at 122.
554. Id. at 119.
555. The court has indicated that evidence of mental disturbance could be considered as a mitigating 

circumstance in answering question two. Ex parte Granviel, 561 S.W.2d 503, 516 (Tex. Crim. App. 1978) 
(en banc). Granviel’s apparent disturbance, however, certainly rendered him more rather than less 
dangerous than he would have been in the absence of such a disturbance. Question two provides no method 
of giving evidence of such a disturbance independent mitigating effect.

556. 552 S.W.2d at 122-23.
557. 567 S.W.2d 197 (Tex. Crim. App. 1978) (en banc), cert, denied, 439 U.S. 991 (1978).
558. Id. at 209.
559. Tex. Code Crim. Proc. Ann. art. 37.071(b)(3) (Vernon Supp. 1978).
560. Duffy v. State, 567 S.W.2d 197 (Tex. Crim. App. 1978), cert, denied, 439 U.S. 991 (1978); cf. Ex 

parte Hammond, 540 S.W.2d 338, 330-31 (Tex. Crim. App. 1976) (threats and abuses by husband may 
constitute provocation within meaning of question three).

The court has done little with respect to the other special questions. 
Question one, which requires the jury to determine whether the defendant’s 
conduct “was committed deliberately and with reasonable expectation that 
the death of the deceased or another would result,”550 could widen the range 
of mitigating circumstances a jury may consider. The extent to which this 
potential is realized depends in part on the definition of “deliberately.” The 
court assumed a narrow definition of the critical term in Granviel v. State.55' 
It held that the jury could conclude that the defendant reasonably expected 
the victim to die when he stabbed the bound and gagged two-year-old child 
nine times.552 According to the court, such an expectation satisfied question 
one. It expressly rejected Granviel’s contention that question one required a 
“premeditated act.”553 Although the defendant had presented an insanity 
defense at trial,554 the court gave no indication that a jury might consider the 
impact of his alleged abnormality on the issue of deliberateness.555 In fact, 
Granviel can be read as indicating that the requirement of deliberateness 
merely requires proof that the defendant “could reasonably expect that . . . 
death would result” from his conduct.556 557 Following this approach, the court 
in Duffy v. State551 concluded, without discussing the meaning of the terms, 
that evidence of the defendant’s stabbing the victim repeatedly supported an 
affirmative answer to question one.558

Question three, which requires the jury to find that “the conduct of the 
defendant in killing the deceased was an unreasonable response to the 
provocation, if any, by the deceased,”559 adds little to the procedure. In the 
only case to discuss the issue,560 the defendant argued that the deceased, an 
eighty-year old woman, had begun to strike him with her cane during his 
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efforts to persuade her to loan him money.561 The court rejected the argument 
that these facts precluded an affirmative answer to question three and 
reasoned that the jury “could have easily concluded that his response in 
deliberately and repeatedly stabbing her ten times was unreasonable in 
response thereto, considering their relative sizes and probable strengths.”562

561. 567 S.W.2d at 209.
562. Id.
563. 556 S.W.2d 270 (Tex. Crim. App.), cert, denied, 434 U.S. 935 (1977).
564. Id. at 279-80.
565. Id. According to the court, it is the “duty of the jury to answer the factual inquiries and the duty of 

the court to assess punishment.” Id. at 279.
566. 556 S.W.2d 246 (Tex. Crim. App.), cert, denied. 434 U.S. 935 (1977).
567. Id. at 256-57.
568. 573 S.W.2d 763 (Tex. Crim. App. 1977).
569. Id. at 766. The court found reversible error in the trial judge’s overruling the defendant's challenge 

for cause of a prospective juror who stated that he could not consider life imprisonment as a possible 
penalty for someone convicted of capital murder. Id.

570. 570 S.W.2d 889 (Tex. Crim. App. 1978).
571. 581 S.W.2d 168 (Tex. Crim. App. 1979) (en banc).
572. Id. at 174; Whitmore v. State, 570 S.W.2d at 894.
573. “Evidence of temporary insanity caused by intoxication may be introduced by the actor in 

mitigation.” Tex. Penal Code Ann. tit. 2, § 8.04(b) (Vernon 1974).

Guidance for Jury Discretion. The Texas court has done little to
eliminate the discrepancy between the automatic operation of the special 
questions and the allegedly discretionary nature of the scheme. This discrep
ancy, however, is only one symptom of the court’s underlying confusion 
regarding the role of the jury. This confusion is evident in several cases 
involving procedural issues; the decisions demonstrate clearly inconsistent 
assumptions regarding the function of the sentencting jury.

In Burns v. State563 the court found no error in the trial judge’s refusal to 
tell the jurors the effect of their answers to the special issues.564 The decision 
describes the jury’s function as a narrow factfinding one565 and implies that 
the jury should not consider or know the effect of its answers. But other cases 
view the jury’s function as a broader one. In Shippy v. State566 the court 
refused to condemn a prosecutor’s argument that the death penalty was 
needed to deter other potential killers.567 This argument, which does not 
relate directly to any of the special questions, would be a valid consideration 
only if the jury may make a broad inquiry into the justification for the 
punishment. In Smith v. State568 the court stated that fairness required that 
“each juror consider the full range of punishment applicable to the offense in 
question.”569 570 571 Such a requirement assumes that the jury has a broad function, 
not limited to the special questions. Burns, therefore, cannot be reconciled 
with Shippy and Smith.

Whitmore v. State510 and Garcia v. State511 most directly raise the issue of 
the role of the jury. In both cases, there was evidence that the defendants had 
been intoxicated at the time of the killings. Both trial judges instructed the 
juries that evidence of intoxication could be considered in mitigation of 
punishment, if the defendant’s condition amounted to temporary insanity 
because of intoxication.572 This was consistent with the generally-applicable 
Texas law governing the effect of intoxication on liability and punishment.573 
In addition, both trial judges submitted the special questions to the juries. In 
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Whitmore the appellate court simply stated that the charge, given properly, 
instructed the jury on the law.574 In Garcia the court further commented: 
“The instruction to the jury on intoxication was very favorable to appellant, 
since it permitted the jury to mitigate punishment in answering the special 
issues.”575

574. Whitmore v. State, 570 S.W.2d at 894.
575. Garcia v. State, 581 S.W.2d at 174.

Apparently, the court regarded the instruction as authorizing the jury to 
consider intoxication in responding to the special questions; the evidence of 
intoxication was to be given mitigating effect in suggesting a negative answer 
to any of the special questions. This procedure is distinctly unsatisfactory, 
however, because the special questions do not allow the jury to give the 
evidence independent mitigating significance. A jury might well regard 
intoxication as reducing the reprehensibility of a defendant’s conduct, even if 
that condition did not indicate that a negative answer to any of the special 
questions was justified. The Texas court seems to have failed to even 
recognize this possibility and has certainly not considered whether federal 
constitutional standards demand that state procedure provide a method for a 
jury to give evidence of intoxication or similar matters such independent 
mitigating significance.

CONCLUSIONS

Appellate review in Texas is difficult to evaluate because the court has not 
clearly defined the jury’s function. Precisely what is to be reviewed is, 
therefore, unclear. The Texas court will usually consider only whether the 
record contains evidence to support affirmative findings on the special 
questions submitted to the jury and will do so only if specifically requested. 
Some opinions, however, contain puzzling suggestions that the court has 
subjected the penalties imposed to an undefined, general scrutiny. As in 
Georgia and Florida, the court has sparingly used the power to hold a death 
sentence invalid on substantive grounds; only one death penalty has been held 
invalid on this basis.

In reviewing the sufficiency of the evidence on the difficult issue of 
dangerousness, the Texas court has developed an unsatisfactory jurispru
dence. The decisions evidence a lax and unsophisticated evaluation of the 
adequacy of the evidence and consequently provide little guidance for trial 
courts. On procedural matters, the court has been inconsistent. The court’s 
failure to resolve the nature of the jury’s function and to define critical 
phrases in the special issues are major and pervasive deficiencies. The 
Supreme Court’s division on the nature of the Texas procedure should have 
stimulated the development of a consistent and coherent body of applicable 
state appellate case law. None has in fact developed.

IV. Appellate Review Reconsidered

Appellate review of convictions and death sentences in capital murder 
cases has functioned differently in each of the three jurisdictions whose death 



1979] Death Sentences 159

penalty procedures survived Supreme Court review in July 1976. The extent 
to which the authority to directly review the penalty has discouraged 
extraordinary scrutiny of the guilt-innocence determination is unclear. Con
victions were reversed in four of eighty-one (or 5%) of the Georgia cases, 
eight of sixty-six (or 12%) of the Florida cases, and fourteen of sixty-nine (or 
20%) of the Texas cases. The greater willingness of the Texas court to reverse 
for errors at the trial stage may be due to the apparent absence of direct 
authority under the Texas scheme for the appellate court to invalidate a 
penalty for unfairness, inconsistency, or proportionality.

When the appellate review procedures in these jurisdictions are evaluated 
by use of the three criteria set forth at the beginning of this article, it becomes 
quite clear that appellate review has not lived up to maximum expectations in 
any of the three jurisdictions.

First, the appellate courts in all three states have rarely held death 
sentences invalid on their merits. The Georgia and Texas courts have held 
death sentences invalid in only two and one percent of the cases reviewed. 
Although the Florida court has reduced death sentences in twenty-three 
percent of the cases reviewed, in all but one of those cases the trial judge had 
ignored a jury recommendation of leniency. When the trial judge and the jury 
have agreed on the death penalty, the Florida court has been no more willing 
to overturn this decision than have the Texas and Georgia appellate courts. 
Although this is not conclusive, it suggests an absence of rigorous review.

Second, the appellate review process has not resulted in appellate opinions 
that provide an effective basis for the encouragement of proper and consistent 
sentencing practices. The Texas court, because of the nature of the review 
undertaken, has not addressed the propriety of death sentences under a 
comparative analysis or through a balancing of aggravating and mitigating 
factors. Even insofar as it addresses the “dangerousness” of capital murder 
defendants, emphasized in question two of the Texas procedure, the court’s 
opinions provide little useful guidance in evaluating the type of showing 
required to make death the appropriate penalty.

Although the Georgia appellate procedure suggests that case law devel
oped under it might be more useful, in practice this has not proven true. The 
court has at least superficially engaged in a comparative analysis of the case 
before it with other, purportedly similar, cases and has considered whether 
particular death sentences were imposed under the influence of passion or 
prejudice. But the opinions contain few discussions precise enough to serve as 
useful guidelines for trial courts. Although the court has taken care to ensure 
that at least one aggravating circumstance is established in each case, the 
flexibility of the statute’s enumerated aggravating circumstances means that 
this is of little actual value. The court’s discussions ignore opportunities to 
compel or encourage either careful scrutiny of potentially mitigating circum
stances or the process by which aggravating and mitigating circumstances 
might be compared.

The results of review under the Florida scheme are very similar, and the 
appellate decisions are, if anything, less useful for present purposes than those 
of the Georgia court. The breadth and imprecision of the statutory aggravat
ing circumstances has minimized the need for careful development of criteria 
and the Florida court has not undertaken more than is demanded.

It is possible that the undertaking is a useless one, because appellate 
opinions cannot, as a practical matter, have substantial impact on trial court 
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sentencing practices. When the jury is the ultimate sentencing authority, as in 
Georgia and Texas, the task of transforming guidelines developed in appellate 
decisions into meaningful limitations on jury authority is a difficult one. One 
possibility is explanatory instructions. But the state appellate courts have 
generally been hostile to suggestions that appellate pronouncements be 
incorporated into jury instructions. It is conceivable that trial judges might, 
either before or after jury verdicts, direct verdicts in favor of life imprison
ment in part at least on the basis of guidelines gleaned from appellate 
opinions. It is unclear whether trial judges have this authority under the 
Georgia and Texas capital sentencing schemes. But there is no indication that 
trial judges are interested in undertaking to limit jury authority in this way. 
Where, as in Florida, the trial judge has final authority in the capital 
sentencing process, intuition suggests that appellate case law would hold 
more promise as a vehicle for guiding the exercise of that authority. Perhaps 
because sentencing has traditionally been viewed as a function of the trial 
court only, it is doubtful that trial judges in Florida are or are likely to be 
influenced by appellate opinions. Therefore, even if appellate opinions 
contained discussions with a potential for guiding the capital sentencing 
process, the difficulty of translating these discussions into effective vehicles 
for guiding sentencing discretion may be an insurmountable one.

Third, the state appellate tribunals have been inconsistent in their approach 
to procedural problems that relate to the consistency and appropriateness of 
the application of the death sentence. All three state courts have been 
sensitive to the importance of some procedural matters. Each, for example, 
has been concerned with the need to ensure the availability of a broad range of 
evidence to the sentencing authority. But all three have also exhibited 
amazing insensitivity to other important procedural matters. Useful guide
lines regarding what potentially mitigating evidence, if any, may be excluded 
have not been developed. Nor have ambiguous phrases in statutory criteria 
been addressed and defined. The Georgia court refused to require trial judges 
to identify potentially mitigating considerations for juries, and the Florida 
court declined to require trial judges to obtain presentence reports before 
making the final sentencing decision. In comparing the facts of the case before 
it with those of other cases, neither the Georgia nor the Florida court has 
eliminated uncertainty regarding the kinds of cases that will be treated as 
similar to the one on appeal. Nor have they addressed creatively the problem 
of the appellants’ potential inability to secure complete information on such 
cases. Finally, despite the split among the members of the Supreme Court in 
Jurek, the Texas court has failed even to clarify the role of the jury in the 
Texas procedure.

Appellate review cannot be regarded as a useless part of death penalty 
litigation, but it has not lived up to the expectations some held for it. One 
reason for this failure to meet expectations may be the reluctance of appellate 
judges to interject themselves into an area traditionally left to the almost total 
discretion of trial courts. The terrible crimes committed by the defendants 
who appeal have probably reinforced this reluctance. The offenses undoub
tedly create an emotional barrier to efforts on behalf of apparently undeserv
ing perpetrators.

I suspect, however, that the failure of appellate review reflects the 
impossibility of the underlying task. The expectation of effective appellate 
review assumes that objective and rational decisions can be made concerning 
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which killers should live and which should die. The appellants, however, have 
all committed atrocious crimes. Given the enormity of their crimes, the task 
of identifying specific characteristics that society may use to determine 
whether a particular appellant should be executed may be impossible. The 
difficulty that the Georgia and Florida courts have had in deciding whether 
the victim’s suffering is sufficient to justify a penalty of death illustrates the 
complexity of the problem.

If objective standards are impossible to achieve, uniformity within a system 
of individualized discretion may be an illusory goal. The life-death decision in 
homicide cases seems to be the area in which such uniformity would be most 
difficult to achieve. If so, the July 1976 Supreme Court decisions mandate 
pursuit of an impossible goal. The failure of appellate review of death 
penalties, therefore, may reflect less upon the appellate process than upon the 
nature of the objective.





Section 17(a) of the Securities Act of 1933
After Naftalin and Redington

Marc I. Steinberg*

In this article, the author analyzes two recent Supreme Court 
decisions involving the securities acts. The conclusions drawn from 
this analysis are that despite the Court's recent trend of restricting 
the scope of the federal securities laws, it is now possible for 
defrauded offerees and purchasers of securities to pursue private 
damage remedies under section 17(a) of the Securities Act of 1933. 
The scope of this implied private right of action is arguably limited to 
those instances in which the defendant engaged in reckless or willful 
misconduct. At the same time, however, the Securities and Exchange 
Commission will apparently be able to bring injunctive proceedings 
against negligent wrongdoers under the implicit authority of section 
17(a).

In light of the steady stream of Supreme Court decisions during the past 
five years restricting the scope and effect of the federal securities laws,1 the 
Court’s recent opinion in United States v. Naftalin2 offers a welcome respite to 
those who fondly remember the Court’s earlier expansionistic holdings in the 
area.3 Indeed, certain advocates have inferred that Naftalin may signal that
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1. See, e.g., Touche Ross & Co. v. Redington, 99 S. Ct. 2479, 2486 (1979) (no implied private right of 
action for damages under § 17(a) of Securities Exchange Act of 1934); International Bhd. of Teamsters v. 
Daniel, 99 S. Ct. 790, 798 (1979) (interest in noncontributory, compulsory pension plan not "security” 
subject to regulation under Securities Acts); SEC v. Sloan, 436 U.S. 103, 111-12 (1978) (limiting SEC’s 
right to suspend summarily for successive 10-day periods trading in registered securities); Santa Fe Indus., 
Inc. v. Green, 430 U.S. 462, 473-74 (1977) (breach of fiduciary duty, without fraud, deception, or 
misrepresentation not actionable under § 10(b) of Securities Exchange Act of 1934 and rule 10b-5); Piper 
v. Chris-Craft Indus., Inc., 430 U.S. 1, 28 (1977) (defeated tender offeror has no standing to bring implied 
private right of action for damages under § 14(e) of Securities Exchange Act of 1934); Ernst & Ernst v. 
Hochfelder, 425 U.S. 185, 199 (1976) (scienter required in private damage actions under § 10(b) and rule 
10b-5); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 749 (1975) (only purchasers and sellers 
have standing to bring implied private cause of action for damages under § 10(b) and rule 10b-5). See 
generally Lowenfels, Recent Supreme Court Decisions Under the Federal Securities Laws: The Pendulum 
Swings, 65 Geo. L.J. 891 (1977).

2. 99 S. Ct. 2077 (1979).
3. See, e.g., Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 12, 13 n.9 (1971) (implied 

private cause of action for damages under § 10(b) of Securities Exchange Act of 1934 and rule 10b-5); SEC
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the Court, in fact, has not abandoned the proposition that the securities laws 
are designed to prevent fraudulent conduct of any kind, however novel or 
unique.* 4

v. National Sec., Inc., 393 U.S. 453, 460-61 (1969) (recognizing SEC’s authority to regulate securities 
activities of insurance companies); J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964) (implied private right of 
action under § 14(a) of Securities Exchange Act of 1934); SEC v. Capital Gains Research Bureau, Inc., 
375 U.S. 180, 197 (1963) (requiring under Investment Adviser Act of 1940 that registered investment 
adviser disclose personal financial interest in securities recommended to clients).

4. See Pickholz & Dorfman, Fraud Standard Outlined in 'Naftalin' Aids Plaintiffs, Legal Times, May 
28, 1979, at 16, col. 1. See also 'Naftalin' Viewed as Significant Win By SEC Attorneys, id. at 1, col. 1 (broad 
language of Naftalin may aid enforcement of securities laws).

5. See notes 103-87 infra and accompanying text (discussion of Naftalin's effect on private and 
government actions brought under § 17(a) of Securities Act of 1933).

6. Section 17(a) of the Securities Act of 1933 [hereinafter Securities Act] provides:

It shall be unlawful for any person in the offer or sale of any securities by the use of any means 
or instruments of transportation or communication in interstate commerce or by the use of 
the mails, directly or indirectly—

(1) to employ any device, scheme, or artifice to defraud, or
(2) to obtain money or property by means of any untrue statement of a material fact or any 

omission to state a material fact necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not misleading, or

(3) to engage in any transaction, practice, or course of business which operates or would 
operate as a fraud or deceit upon the purchaser.

15 U.S.C. § 77q(a) (1976).
7. 99 S. Ct. 2077, 2082 n.6 (1979). The Court noted that because Naftalin involved a criminal 

prosecution, the Court’s holding in Blue Chip Stamps v. Manor Drug Store, 421 U.S. 723 (1975), that the 
class of plaintiffs who may have implied causes of action under rule 10b-5 was limited to purchasers or 
sellers, was inapplicable. 99 S. Ct. at 2082 n.6.

8. See 15 U.S.C. § 78n(e) (1976) (making unlawful false or misleading material statements or omissions 
in connection with a tender offer); id. § 80b-6 (forbidding fraudulent, deceptive, or manipulative actions by 
investment advisors); 17 C.F.R. § 240.12b-20 (1979) (statements and reports shall include material 
information needed to ensure required statements not misleading); id. § 240.14a-9 (forbidding solicitation 
by means of materially false or misleading proxy statements).

9. 17 C.F.R. § 240.10b-5 (1978). Rule 10b-5 provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce, or of the mails or of any facility of any national 
securities exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in light of the circumstances under which 
they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would operate as 
a fraud or deceit upon any person, in connection with the purchase or sale of any security.

In all likelihood Naftalin represents a rare departure from the restrictive 
holdings of the Burger Court. Nevertheless, rather than being discounted and 
ignored, Naftalin should emerge as a decision that attorneys would do well to 
remember. For litigants in either the private or public sector, the decision 
provides the opportunity to rely on contemporary Supreme Court language 
when urging a broad interpretation of the federal securities laws.5

Naftalin dealt with the construction of a single provision of the federal 
securities laws, section 17(a) of the Securities Act of 1933,6 in the context of a 
criminal prosecution.7 8 Section 17(a), however, is no ordinary provision: its 
statutory language was incorporated almost word for word into a number of 
statutory and regulatory provisions,including rule 10b-5,9 which the Securi
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ties and Exchange Commission (SEC) adopted pursuant to its authority 
under section 10(b) of the Securities Exchange Act of 1934.10 Differences do 
exist, however, between the language of rule 10b-5 and the language of section 
17(a) of the Securities Act, and these differences have affected the outcomes 
of some types of securities litigation.11 In view of the Court’s decisions 
restricting the effect of section 10(b) of the Exchange Act and rule 10b-5,12 a 
number of litigants and law review commentators have turned to section 17(a) 
of the Securities Act to press the arguments that they are now precluded from 
raising under section 10(b) of the Exchange Act and rule 10b-5.13 Regardless 
of whether Naftalin will support such an expansionistic construction of 
section 17(a) of the Securities Act, particularly in the context of civil 
litigation, the case will be relied upon in the future by those advocates who 
urge such a result.

10. Section 10(b) of the Securities Exchange Act of 1934 [hereinafter Exchange Act] provides:

It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the mails, or of any facility of any national 
securities exchange—

(b) To use or employ, in connection with the purchase or sale of any security registered on 
a national securities exchange or any security not so registered, any manipulative or deceptive 
device or contrivance in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the protection of investors.

15 U.S.C. § 78j(b) (1976).
11. See notes 57-64, 147-51 infra and accompanying text (discussing effect of differences in language 

between §§ 10(b) and 17(a)).
12. See Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 473-74 (1977) (without fraud, deception, or

misrepresentation, breach of fiduciary duty not actionable under § 10(b) and rule 10b-5); Ernst & Ernst v. 
Hochfelder, 425 U.S. 185, 199 (1976) (scienter required in private damage actions under § 10(b) and rule 
10b-5); Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 749 (1975) (only purchasers and sellers 
have standing to bring implied private rights of action under § 10(b) and rule 10b-5).

13. See, e.g., Bosse v. Crowell Collier & Macmillan, 565 F.2d 602, 610 n. 12 (9th Cir. 1977) (offerees as
well as purchasers have standing to sue under § 17 of Securities Act); SEC v. Southwest Coal & Energy
Co., 439 F. Supp. 820, 826-27 (W.D. La. 1977) (scienter not required for violation of § 17(a)(2) of
Securities Act); Reid v. Madison, 438 F. Supp. 332, 335 (E.D. Va. 1977) (nonpurchasers have standing to 
sue under § 17(a) of Securities Act); Hazen, A Look Beyond the Pruning of Rule 10b-5: Implied Remedies 
and Section 17(a) of the Securities Act of 1933, 64 V a. L. Rev. 641, 680-81 (1978) (§ 17(a) of Securities Act 
may provide both standing to nonpurchasers and liability for negligent conduct); Note, Section 17(a) of the 
1933 Securities Act: An Alternative to the Recently Restricted Rule 10b-5. 9 Rutgers—Cam. L.J. 340, 351- 
55 (1978) (same).

14. 99 S. Ct. 2479 (1979).
15. Id. at 2486.

The purpose of this article, therefore, is not only to analyze Naftalin, but 
also, more specifically, to illuminate its potential ramifications. Because it is 
crucial to focus upon the rationale of the Naftalin decision, the article initially 
highlights three key principles advanced by the Supreme Court in that case. A 
more recent decision, Touche Ross & Co. v. Redington,14 in which the Court 
did not find an implied private cause of action for damages under section 
17(a) of the Exchange Act,15 is then discussed, and its effect, if any, on finding 
such a private remedy under section 17(a) of the Securities Act is considered. 
Finally, this article addresses the implications of Naftalin in conjunction with 
the possible scope and use of section 17(a) of the Securities Act in future 
securities litigation.
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I. Naftalin—An Overview

Neil Naftalin, the president of a broker-dealer firm, engaged in a fraudu
lent short-selling scheme involving certain securities that, in his judgment, 
had peaked in price and were about to decline.16 He placed sell orders for 
these securities with five brokers after representing to them that he owned the 
securities to be sold.17 In fact, Naftalin did not own any of the shares that he 
purported to sell, but intended to make offsetting purchases with other 
brokers at lower prices before he had to deliver the securities.18 Unfortunately 
for Naftalin, rather than decreasing, the market prices of the securities 
increased. Unable to make covering purchases of the various securities 
because of their rising prices, Naftalin informed the brokers that he did not 
own the shares and advised them to purchase replacement shares on the open 
market so that they could actually deliver the securities that they had “sold” 
to investors.19 Each broker subsequently purchased sufficient shares to fulfill 
his customer obligations and, as a result, incurred substantial financial 
losses.20

16. 99 S. Ct. at 2080.
17. This practice is known as selling “long.” See id. at 2080 n.l.
18. Id. at 2080.
19. If a broker executes a sell order marked "long” and the seller subsequently neglects to deliver the 

securities when they are due, the broker under certain circumstances must “buy-in” substitute shares for 
the purchasers. See 17 C.F.R. § 240.10a-2(a) (1978). This “buy-in” mechanism ensures delivery of 
securities to investors who purchase through brokers.

20. 99 S. Ct. at 2080.
21. United States v. Naftalin, 579 F.2d 444, 445 (8th Cir. 1978). Willful violations of any provision of 

the Securities Act or of any of the rules or regulations promulgated by the SEC thereunder are subject to 
criminal sanctions under § 24 of the Act. 15 U.S.C. § 77x (1976). The Exchange Act contains a similar 
provision making willful violations subject to criminal penalties. See Exchange Act § 32, 15 U.S.C. 
§ 78ff(a) (1976).

22. 579 F.2d at 447.
23. Id.
24. Id. (emphasis added).
25. Id. at 448.
26. Id. (emphasis added).
27. See id. at 447.
28. 99 S. Ct. 2077, 2081 (1979) (8-0; Powell, J., not participating).

The United States District Court for the District of Minnesota found that 
Naftalin had criminally violated section 17(a)(1) of the Securities Act by 
willfully employing “a scheme and artifice to defraud” in the sale of 
securities.21 On appeal, the United States Court of Appeals for the Eighth 
Circuit reversed the conviction.22 Although noting that the evidence was 
sufficient to establish that Naftalin had engaged in fraudulent conduct,23 the 
court held that because the purpose of the Securities Act “was to protect 
investors from fraudulent practices in the sale of securities,”24 the Govern
ment, to sustain the conviction under section 17(a)(1), “must prove some 
impact of the scheme on an investor,”25 26 not on an “agent-broker.”2b Here, the 
court concluded, Naftalin had not defrauded investors but only brokers.27

In a unanimous decision written by Justice Brennan, the Supreme Court 
reversed the Eighth Circuit.28 Naftalin’s primary argument before the Court 
was that the Government had prosecuted him “under an inappropriate 
criminal statute, with full awareness of the appropriate statutory and 
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regulatory weapons in its arsenal.”29 Indeed, Naftalin may have been the first 
case prosecuted under section 17(a)(1) in which the principal fraud was 
perpetrated upon brokers rather than upon investors.30 Because section 10(b) 
of the Exchange Act was clearly applicable, it is surprising that Naftalin was 
not prosecuted under that provision as well.31 More than a decade ago, the 
Second Circuit confirmed that the reach of section 10(b) of the Exchange Act 
was not confined to frauds perpetrated upon investors.32 This principle has 
been advanced in both civil and criminal proceedings involving that statutory 
provision.33 For example, in United States v. Pe/tz34 the Second Circuit held 
that section 10(b) was applicable to short-selling schemes, regardless of 
whether the scheme had any effect on investors.35 Nevertheless, despite this 
clear precedent for imposing liability under section 10(b) of the Exchange Act 
for schemes akin to that of Naftalin’s, the Government elected to proceed 
solely under section 17(a)(1) of the Securities Act.

By reversing the Eighth Circuit in Naftalin, the Supreme Court explicitly 
recognized the propriety of criminal prosecution under section 17(a)(1) for 
frauds against noninvestors. In support of its decision, the Court enunciated 
three key principles.36

29. Brief for the Respondent at 17, United States v. Naftalin, 99 S. Ct. 2072 (1979) [hereinafter Brief of 
Naftalin].

30. United States v. Naftalin, 579 F.2d at 448. The Eighth Circuit's conclusion that investor fraud is a 
prerequisite to suit under § 17(a) of the Securities Act is contrary to an earlier Second Circuit decision. See 
United States v. Brown, 555 F.2d 336, 338-39 (2d Cir. 1977) (forger of stock certificates liable under 
§ 17(a) criminal provisions for fraud upon broker and investors). In Brown, the court strongly implied that 
the criminal provisions of § 17(3) of the Securities Act may be employed even when the ultimate purchaser 
of securities has not been injured or defrauded. Id. at 338-39. Unlike Naftalin, however, Brown involved a 
scheme that defrauded investors as well as brokers. Id. at 339. Prior to Brown, the Second Circuit extended 
the reach of § 17(a) to protect defrauded lenders. United States v. Gentile, 530 F.2d 461, 467 (2d Cir.) 
(because pledgee assumes investment risk identical to that of investor, he is entitled to equal treatment 
under securities laws), cert, denied, 426 U.S. 936 (1976). But cf United States v. Ashdown, 509 F.2d 793, 
799 (5th Cir.) (use of mails must have some effect on investor for jurisdiction under § 17(a)), cert, denied, 
423 U.S. 829 (1975); United States v. Schaefer, 299 F.2d 625, 629-30 (7th Cir.) (misrepresentation must be 
made to victim of scheme for action to lie under § 17(a); victim was investor), cert, denied, 370 U.S. 917 
(1962).

31. Naftalin’s short-selling scheme took place in 1969, before the addition of § 7(f) to the Exchange Act 
in 1970, 15 U.S.C. § 78g(f) (1976), and the promulgation of Regulation X in 1971, 12 C.F.R. § 224 (1978). 
Had Naftalin perpetrated his scheme after the adoption of these provisions, the Government most likely 
could have prosecuted him under § 7(f) and Regulation X as well as proceeding under § 17(a)(1) of the 
Securities Act.

32. A T. Brod & Co. v. Perlow, 375 F.2d 393, 396 (2d Cir. 1967) (stockbroker civil action for damages 
against investor upheld under § 10(b) and rule 10b-5).

33. See Edwards & Hanly v. Wells Fargo Sec. Clearance Corp., 602 F.2d 478, 481 (2d Cir. 1979) (short- 
selling scheme by broker-dealer required other broker-dealers to buy-in on open market and incur 
substantial losses); United States v. Peltz, 433 F.2d 48, 53 (2d Cir.) (criminal conspiracy conviction for 
short-selling upheld despite absence of impact on investment value of securities; scheme affected only 
brokers), cert, denied, 401 U.S. 955 (1971); A.T. Brod & Co. v. Perlow, 375 F.2d 393, 396 (2d Cir. 1967) 
(stockbroker civil action under § 10(b), rule 10 b-5 upheld). See also Superintendent of Ins. v. Bankers Life 
& Cas. Co., 404 U.S. 6, 12 n.8 (1971) (when enacting Exchange Act, Congress particularly concerned with 
fraud upon creditors).

34. 433 F.2d 48 (2d Cir.), cert, denied, 401 U.S. 955 (1971).
35. Id. at 53.
36. This is not to imply that the Court enunciated only three principles in Naftalin. Rather, as broad 

pronouncements having possible ramifications for suits brought under § 17(a), these three principles stand 
out as significant.
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A. THE PROTECTION OF SECTION 17(a)(1) EXTENDS BEYOND ACTUAL 
PURCHASERS AND INVESTORS

In rejecting the Eighth Circuit’s holding that Naftalin’s conviction under 
section 17(a)(1) of the Securities Act could be sustained only if his scheme had 
some effect on actual purchasers or investors, the Supreme Court relied on 
both the legislative history of section 17(a) and statutory construction.

Section 17(a)(1), the subsection under which Naftalin was prosecuted, 
simply forbids “any person in the offer or sale” of securities “to employ any 
device, scheme, or artifice to defraud.”37 By contrast, subsection (3) forbids 
“any person in the offer or sale” of securities to engage in any practice that 
operates as a fraud “upon the purchaser.”38 Citing legislative history,39 
Naftalin argued that “upon the purchaser,” the restrictive phrase written into 
subsection (3), should be read into subsections (1) and (2) to reflect an 
ostensible legislative intent to limit the scope of all of section 17(a).40 Under 
this construction of section 17(a), Naftalin’s conduct was not illegal because 
he had not, in fact, engaged in any scheme forbidden by the statute: the 
brokers with whom he dealt were not purchasers of his securities.

The Eighth Circuit implicitly agreed with Naftalin’s argument. The court 
reasoned that there was no “offer or sale” of securities from Naftalin to the 
brokers.41 Although Naftalin did ask the brokers to locate purchasers for his 
stock and did authorize sales from his account, “[a] stockbroker does not 
become the purchaser of stock when an owner requests that the broker sell 
certain of the owner’s securities.”42 Thus, the brokers acted merely as agents 
or conduits for Naftalin’s transactions, with only the authority to find 
purchasers for Naftalin’s stock and to transfer that stock to those purchas
ers.43 Using this construction of section 17(a) of the Securities Act, the court 
inevitably concluded that the “purchasers” to whom the brokers sold 
Naftalin’s stocks were not defrauded in any manner: they had in fact received 
their stocks from the brokers after paying the agreed-upon price.44

37. See note 6 supra (text of § 17(a) of Securities Act).
38. Id.
39. As originally introduced in the House and Senate, § 17(a) of the Securities Act provided:

[I]t shall be unlawful for any person, firm, corporation, or other entity in any interstate sale, 
promotion, negotiation, advertisement, or distribution of any securities defined by this Act 
willfully to employ any device, scheme, or artifice to defraud or to obtain money or property 
by means of any false pretense, representation or promise, or to engage in any transaction, 
practice, or course of business relating to the interstate purchase or sale of any securities 
which operates or would operate as a fraud upon the purchaser.

S. 875, 73d Cong., 1st Sess. § 13 (1933) and H R. 4314, 73d Cong., 1st Sess. § 13 (1933). Thus, as initially 
introduced, a violation under the section arguably could occur only if in fact the fraud was perpetrated 
upon the purchaser.

40. Brief of Naftalin at 21-22. Naftalin, however, neglected to mention that the statute was subsequently 
redrafted by Professors Frankfurter and Landis to reflect, with some minor changes, the form in which it 
was enacted. Thus, the separation of the provision into three separate subsections, with the purchaser 
limitation contained only in the third subsection, appears to have been intentional. Brief for the United 
States at 16-20, United States v. Naftalin, 99 S. Ct. 2077 (1979) [hereinafter Brief of Government]. See 
generally Landis, The Legislative History of the Securities Act of 1933, 28 Geo. Wash. L. Rev. 29 (1959).

41. United States v. Naftalin, 579 F.2d 444, 447 (8th Cir. 1978).
42. Id. (emphasis added).
43. Id.
44. Id.
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The Supreme Court was not persuaded by this statutory interpretation. 
The Court first observed that nothing on the face of section 17(a)(1) limits 
that section’s scope to investors: “The statutory language does not require 
that the victim of the fraud be an investor—only that the fraud occur ‘in’ an 
offer or sale.”45 The Court concluded that the statutory terms “offer” and 
“sale” were intended by Congress to be defined broadly and that therefore 
such terms “are expansive enough to encompass the entire selling process, 
including the seller/agent transaction.”46

45. United States v. Naftalin, 99 S. Ct. 2077, 2081 (1979).
46. Id.; see Securities Act § 2(3), 15 U.S.C. § 77b(3) (1976) (defining "offer” and "sale”).
47. 99 S. Ct. at 2082.
48. Id.
49. Id. & n.5; see United States v. Birrell, 266 F. Supp. 539, 543 (S.D.N.Y. 1967) (argument identical to 

Naftalin’s on construction of § 17(a) rejected). Compare § 17(a) with rule 10b-5. In rule 10b-5 the phrase 
“in connection with the purchase or sale of any security” is set off from the three subsections of the rule so 
that the phrase is read into each of these provisions. See note 9 supra (text of rule 10b-5).

50. 99 S. Ct. at 2082.
51. Id.
52. 375 U.S. 180, 186 (1963) (evident purpose of Investment Advisers Act of 1940 was to substitute 

philosophy of disclosure for philosophy of caveat emptor to achieve high standard of business ethics in 
securities industry).

53. 99 S. Ct. at 2082. The language from Capital Gains relied upon by the Naftalin Court concerned not 
only the Securities Act of 1933, 15 U.S.C. §§ 77a-77aa (1976), but also five other securities acts that 
Congress enacted following the market crash: Securities Exchange Act of 1934, 15 U.S.C. §§ 78a to 78kk 
(1976); Public Utility Holding Company Act of 1935, 15 U.S.C. §§ 79 to 79z-6 (1976); Trust Indenture 
Act of 1939, 15 U.S.C. §§ 77aaa to 77bbbb (1976); Investment Company Act of 1940, 15 U.S.C. §§ 80a-l 
to 80a-52 (1976); and Investment Advisers Act of 1940, 15 U.S.C. §§ 80b-1 to 80b-21 (1976). With respect 
to these acts, the Capital Gains Court stated: “A fundamental purpose, common to these statutes, was to 
substitute a philosophy of full disclosure for the philosophy of caveat emptor and thus to achieve a high 
standard of business ethics in the securities industry.” 375 U.S. 180, 186 (1963). See Ernst & Ernst v. 
Hochfelder, 425 U.S. 185 (1976). In Hochfelder the Court noted that “[t]he Securities Act of 1933 . . .was 
designed to provide investors with full disclosure of material information concerning public offerings of 
securities in commerce, to protect investors against fraud and, through the imposition of specified civil 
liabilities, to promote ethical standards of honesty and fair dealing." Id. at 195.

Rejecting the argument that the phrase “upon the purchaser” found in 
subsection (3) should be read into subsections (1) and (2), the Court 
concluded that Congress intended to proscribe a distinct category of miscon
duct in each subsection.47 Therefore, each succeeding subsection was designed 
to prohibit additional types of misconduct, not to narrow the scope of the 
prior subsections.48 This conclusion was supported by the legislative drafters’ 
use of particular terms to commence and conclude each subsection, including 
the use of separate numbers to introduce each subsection.49 Accordingly, the 
Court held that “while impact upon a purchaser may be relevant to 
prosecutions brought under § 17(a)(3), it is not required for those brought 
under § 17(a)(1).”50

Additionally, in contrast with the conclusion reached by the Eighth 
Circuit, the Supreme Court noted that “neither this Court nor Congress has 
ever suggested that investor protection was the sole purpose of the Securities 
Act.”51 Quoting language from the Warren Court’s decision in SEC v. Capital 
Gains Research Bureau, Inc.,52 the Court recognized that a central purpose of 
the securities legislation enacted in the aftermath of the market crash of 1929 
was to ensure that the highest ethical standards prevailed in every aspect of 
the securities industry.53 Specifically, the Court concluded that although 
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investor protection was a crucial concern of Congress when it enacted the 
Securities Act, the desire to protect ethical business was also predominant.54 
It was obvious to the Court that the interests of investors and of financial 
intermediaries such as brokers are interrelated because frauds perpetrated 
against either group may ultimately injure the other and the economy as a 
whole.55 Taking these considerations into account, the Court concluded that 
“[pjlacing brokers outside the aegis of § 17(a) would create a loophole in the 
statute that Congress simply did not intend to create.”56

54. 99 S. Ct. at 2083 ("This legislation is designed to protect not only the investing public but at the 
same time to protect honest corporate business.”) (quoting Rep. Chapman, 77 Cong. Rec. 2935 (1933)).

55. 99 S. Ct. at 2083. Upon this basis, the Court asserted that investors suffer injury when frauds like 
Naftalin’s are perpetrated. Buying-in, which the Court characterized as a form of insurance for investors, 
may cause losses to brokers, which will ultimately result in higher brokerage fees. Unchecked short-sale 
frauds against brokers would also create market uncertainty that would be detrimental to the market as a 
whole. Furthermore, had the brokers in the instant case been insolvent or otherwise unable to “buy-in," the 
investors would also have suffered direct financial injury if they had had to purchase substitute shares in 
the market at a higher price. Id.

56. Id.
57. See note 6 supra (text of § 17(a)).
58. See note 10 supra (text of § 10(b)).
59. Brief of Naftalin at 17-19.
60. Brief of Government at 15 n.12 (emphasis added).

This approach is sound and firmly rooted in the reality of the operations of 
the securities markets. Although some authorities may fragmentize the 
operational components of the securities markets and theorize about the 
applicability of the various regulatory restrictions to each part, the markets 
actually operate as a unified whole where those desiring to buy or sell may do 
so with confidence. In view of the purposes of the securities acts, to deny the 
applicability of a provision such as section 17(a) in this process and thus to 
permit a practice repugnant to the notions of honesty and fairness to succeed 
would go far toward undermining the very interests the securities laws were 
intended to promote.

B. EFFECT OF DIFFERENCE BETWEEN THE “IN” LANGUAGE OF SECTION 
17(a) AND THE “IN CONNECTION WITH” LANGUAGE OF SECTION 10(b)

Section 17(a) of the Securities Act prohibits fraud “in” the offer or sale of 
securities.57 In contrast, section 10(b) of the Exchange Act prohibits such 
conduct “in connection with” the purchase or sale of securities.58 Asserting 
that a significant distinction existed in the scope of the two sections, Naftalin 
argued that he was improperly prosecuted under section 17(a) because that 
provision proscribed conduct within the confines of an offer or sale.59 
Consequently, section 17(a) would proscribe only those frauds directed at an 
offeree or purchaser of a security.

The Government responded that this difference in language between 
section 17(a) and section 10(b) was irrelevant to Naftalin’s prosecution. What 
was significant was that Naftalin’s fraudulent conduct was integrally related 
to the process of offering and selling securities; hence, such conduct was “in,” 
not outside, the proscription found in section 17(a)(1).60 Although it consist
ently maintained that Naftalin’s actions were within the reach of the 
provision, the Government did admit that the phrase “in connection with” 
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found in section 10(b) “may suggest a somewhat looser relationship to the 
securities trading process than the term ‘in.’”61

In light of the Burger Court’s history of restricting the scope of the federal 
securities laws62 and in view of the Government’s admission concerning the 
“in” language of section 17(a), one could have reasonably expected the Court 
to narrow the reach of that provision. The Court, however, found that even if 
the term “in” could connote a narrower group of transactions than the 
expression “in connection with,” the language of section 17(a) was as 
inclusive as the Government had argued. The Court noted that it occasionally 
had used the terms interchangeably.63 This position, when considered in the 
context of the Court's other holdings, indicates that the language of section 
17(a) of the Securities Act may now cover as broad a range of transactions as 
the “in connection with” language of section 10(b) of the Exchange Act.64

C. THE APPLICATION OF SECTION 17(a) TO AFTERMARKET TRADING 
FRAUDS

The most significant principle to emerge from Naftalin is that the antifraud 
prohibition of section 17(a) of the Securities Act encompasses any fraudulent 
conduct in an offer or sale of securities, regardless of whether such conduct 
occurred in the initial distribution process or in ordinary market trading in 
the “aftermarket.”65 Because Naftalin’s fraud occurred in the offer of 
outstanding securities, he argued that section 17(a), as an integral part of the 
Securities Act, was intended solely to regulate new public offerings of 
securities.66 Naftalin asserted that it was not until the Exchange Act of 1934 
that Congress regulated abuses in the trading of securities in the aftermar
ket.67 Disagreeing with Naftalin, the Court, relying on legislative history,68

61. Id. (citing Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 12 (1971)).
62. See note 1 supra and accompanying text.
63. 99 S. Ct. at 2081 n.4 (citing Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 10 (1971)). 

In Bankers Life, the Court stated, “§ 10(b) bans the use of any deceptive device in the ‘sale’ of any security 
by 'any person.’” 404 U.S. at 10. In another portion of the opinion, the Court concluded that “[sjince there 
was a ‘sale’ of a security and since fraud was used ‘in connection with’ it, there is redress under § 10(b).” 
Id. at 12. See also note 68 infra (noting language of H.R. Rep. No. 85, 73d Cong., 1st Sess. 6 (1933)).

64. See notes 161-72 infra and accompanying text (expanded scope of section 17(a) of the Securities Act 
foreseeable).

65. 99 S. Ct. at 2084. “Aftermarket" refers to the ordinary market trading of a security that occurs 
following its initial distribution. See id.

66. Brief of Naftalin at 16, 26-31.
67. Id.
68. 99 S. Ct. at 2084. The Court quoted the following language from the Senate Report:

The act subjects the sale of old or outstanding securities to the same criminal penalties and 
injunctive authority for fraud, deception, or misrepresentation as in the case of new issues put 
out after the approval of the act. In other words, fraud or deception in the sale of securities 
may be prosecuted regardless of whether the security is old or new, or whether or not it is of 
the class of securities exempted under sections 11 or 12.

Id. (quoting S. Rep. No. 47, 73d Cong., 1st Sess. 4 (1933)).
Language from the House Report also would have supported the Court’s position. According to this 

Report, the Securities Act of 1933 was intended to prohibit “any device, scheme, or artifice to defraud, 
employed in connection with the sale in interstate or foreign commerce of any securities, whether new or 
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concluded that section 17(a) was incorporated into the Securities Act as an 
exception to the general policy underlying that Act.* 69 70 Thus, although it might 
well be true that the Securities Act is principally concerned with the 
regulation of initial offerings, the antifraud provision of section 17(a) is 
intended to cover all fraudulent schemes regardless of whether the security is 
“new” or “old.”™

already outstanding." Brief of Government at 6-8 (quoting H.R. Rep. No. 85, 73d Cong., 1st Sess. 6 
(1933)) (emphasis added). Note also that the House Report employs the "in connection with” language 
found in Section 10(b) of the Exchange Act rather than the “in” language of Section 17(a) of the Securities 
Act, thereby providing further support for the theory that Congress may have meant the two terms to be 
synonymous.

69. 99 S. Ct. at 2084.
70. Id.-, see note 68 supra.
71. See, e.g., Hazen, supra note 13, at 657-58, 682; Note, Nonpurchaser Plaintiff Given Standing to Bring 

an Action Under Section 17(a) of the Securities Act of 1933: Another Threat to the Birnbaum Doctrine, 51 
Temp. L.Q. 912, 921-22 (1978); 9 Cum. L. Rev. 319, 322(1978).

72. Indeed, the Court recognized that its holding signifies that the two sections prohibit some of the 
same conduct. 99 S. Ct. at 2084.

73. See, e.g., Horton, Section 17(a) of the 1933 Securities Act—The Wrong Place for a Private Right, 68 
Nw. U.L. Rev. 44 (1973); authorities cited at note 13 supra.

74. 99 S. Ct. 2077 (1979).
75. 99 S. Ct. 2479 (1979).
76. 421 U.S. 723 (1975) (cited at 99 S. Ct. at 2082 n.6).

The significance of this principle should not be underestimated. A number 
of legal commentators had believed that the scope of section 17(a) was limited 
to frauds that occurred solely in the initial distribution of securities.71 The 
Supreme Court’s ruling to the contrary in Naftalin thus subjects certain 
misconduct to the proscriptions and sanctions of both section 17(a) of the 
Securities Act and section 10(b) of the Exchange Act.72

II. Section 17(a) of the Securities Act After Naftalin and 
Redington

The purpose of this article is not to advocate either an expansionistic or a 
restrictive interpretation of section 17(a) of the Securities Act; that has been 
done by a number of other commentators.73 74 75 76 Rather, the objective of the 
ensuing discussion is to analyze section 17(a) in light of the Supreme Court’s 
recent decisions in United States v. Naftalin14 and Touche Ross & Co. v. 
Redington.15 Particular issues that will be addressed include the existence of 
an implied private cause of action for damages under section 17(a) of the 
Securities Act after Naftalin and Redington, the increased scope of section 
17(a) of the Securities Act after Naftalin, and Naftaiin's impact on SEC 
injunctive actions brought under section 17(a) of the Securities Act.

A. A SECTION 17(a) PRIVATE CAUSE OF ACTION FOR DAMAGES

In Naftalin the Supreme Court expressly stated that the case before it 
involved a criminal prosecution, thereby rendering inapplicable its decision in 
Blue Chip Stamps v. Manor Drug Stores,16 which limited a private cause of 
action for damages under section 10(b) of the Exchange Act and rule 10b-5 to 
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purchasers and sellers.77 Although the Court's opinion in Naftalin involved 
expansive language that might be employed to provide a credible argument 
for finding an implied private cause of action for damages under section 17(a) 
of the Securities Act, the Court specifically did not decide that issue. The 
Court’s recent decision in Touche Ross & Co. v. Redington,78 however, is 
instructive on this question.79

77. 421 U.S. at 730-31 (class action brought by offerees alleging misrepresentation in violation of 
§ 10(b) and rule 10b-5). Thus, the Court affirmed the Birnbaum rule. See Birnbaum v. Newport Steel 
Corp., 193 F.2d 461, 463-64 (2d Cir.) (rule 10b-5 applies only to frauds perpetrated upon purchasers and 
sellers), cert, denied, 343 U.S. 956 (1952). See generally Murdock, Birnbaum Revitalized: New Life for 
Motions to Dismiss in 10b-5 Actions for Damages, 1975 Utah L. Rev. 663.

78. 99 S. Ct. 2479 (1979).
79. In Blue Chip Stamps, the Supreme Court expressly avoided the issue whether an implied private 

right of action exists for violations of § 17(a). 421 U.S. at 733 n.6.
80. 15 U.S.C. § 78q(a) (1970). The activity at issue in the Redington case occurred in 1972. 99 S. Ct. at 

2482 n.2. The Securities Acts Amendments of 1975 substantially amended § 17 of the Exchange Act. Pub. 
L. No. 94-29, § 14, 89 Stat. 137 (amending 15 U.S.C. § 78q(a) (1970)). The present § 17(a)(1) contains 
essentially the same language as the first sentence of the 1972 version of § 17(a). Compare 15 U.S.C. 
§ 78q(a) (1970) with 15 U.S.C. § 78q(a)(l) (1976).

81. 99 S. Ct. at 2482.
82. Id. at 2484.
83. Id. at 2482-83.
84. Sec. Reg. & L. Rep. (BNA) No. 508, A-l (June 20, 1979).
85. 99 S. Ct. at 2483-84.
86. Redington v. Touche Ross & Co., 428 F. Supp. 483, 491 (S.D.N.Y. 1977). The court concluded that 

Redington—An Overview. In Redington the Court was confronted with
the issue of whether Congress had implied a private cause of action under 
section 17(a) of the Securities Exchange Act of 1934. In brief, section 17(a) 
requires broker-dealers and others to maintain and file such books and 
records as the SEC “may prescribe as necessary or appropriate in the public 
interest or for the protection of investors.”80 Redington involved the actions of 
Touche Ross & Company, which served as independent accountants to Weis 
Securities from 1969 until Weis went into bankruptcy in 1973.81 During this 
period, certain of Weis’ officials allegedly engaged in a scheme to conceal the 
firm’s precarious financial condition from regulatory officials and the pub
lic.82 During the period that this scheme allegedly took place, Touche Ross 
conducted audits of the firm’s books and records, prepared Weis’ financial 
statements for filing with the SEC pursuant to section 17(a) of the Exchange 
Act, and prepared answers to financial questionnaires as required by the New 
York Stock Exchange of its member firms.83 In addition, Touche Ross issued 
four opinion letters in which it stated that it had reviewed Weis’ current 
financial statement, along with other documents, and concluded that the 
statement accurately reflected the firm’s financial condition.84

After Weis became bankrupt, the Securities Investor Protection Corpora
tion and Redington, the trustee in liquidation, filed an action for damages 
against Touche Ross alleging that, among other things, it had been derelict in 
auditing and certifying Weis’ financial statements and in preparing responses 
to the Exchange’s financial questionnaires.85 The district court dismissed the 
complaint, concluding that no implied private cause of action existed under 
section 17(a) of the Exchange Act.86 Relying on the four-prong test formu
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lated in Cort v. Tsh,87 a divided Second Circuit reversed the district court, 
holding that Congress had implied a private cause of action in section 17(a) of 
the Exchange Act and that that section, like section 10(b) of the Act and rule 
10b-5, imposed a duty upon accountants, for breach of which they could be 
sued.88 The Supreme Court disagreed with the Second Circuit’s holding and 
reversed, concluding that under the Cort test as modified by the Court in this 
situation, no private remedy may be inferred under section 17(a).89

§ 17(a) was merely a bookkeeping provision. Id. at 489. By its terms, the statutory provision does not 
create rights in favor of any person and imposes no obligations on accountants. Id. at 489, 491. See also 
Touche Ross & Co. v. Redington, 99 S. Ct. at 2484 n.8.

87. 422 U.S. 66, 68-69 (1975) (use of four-prong test led to conclusion no implied private right of action 
to enforce Federal Election Campaign Act existed). The four-prong test enunciated in Cort for determining 
the existence of an implied private cause of action under a federal statute is as follows:

First, is the plaintiff “one of the class for whose especial benefit the statute was enact
ed,” — that is, does the statute create a federal right in favor of the plaintiff? Second, is there 
any indication of legislative intent, explicit or implicit, either to create such a remedy or to 
deny one? Third, is it consistent with the underlying purposes of the legislative scheme to 
imply such a remedy for the plaintiff? And finally, is the cause of action one traditionally 
relegated to state law, in an area basically the concern of the States, so that it would be 
inappropriate to infer a cause of action based solely on federal law?

Id. at 78 (citations omitted) (emphasis in original).
88. Redington v. Touche Ross & Co., 592 F.2d 617, 621 (2d Cir. 1978).
89. 99 S. Ct. at 2489.
90. 430 U.S. 1 (1977).
91. Id. at 37-42 (construing 15 U.S.C. § 78n(e) (1976)).
92. Id. at 45-46 (construing 17 C.F.R. § 240.10b-6 (1978)).
93. See Hazen, supra note 13, at 653-54.
94. 99 S. Ct. at 2489. The Court indicated that the four elements of the Cort test do not deserve equal 

consideration. The central inquiry is whether Congress intended to create a private right of action. Id.
95. For a discussion of implied rights of action in view of Redington and Cannon v. University of 

Chicago, 99 S. Ct. 1946 (1979), see Steinberg, Implied Rights of Action under Federal Law, 55 Notre 
Dame Law. 33 (1979).

96. 99 S. Ct. at 2485-86.

Although Cort was not a securities law case, the Court applied its 
principles in Piper v. Chris-Craft Industries, Inc.90 to hold that an unsuccessful 
tender offeror does not have an implied private cause of action for damages 
under either section 14(e) of the Securities Exchange Act91 or SEC rule 10b- 
6.92 After Piper it was generally believed that the four-prong Cort test was the 
proper standard to employ in assessing whether implied private causes of 
action should be found under the various provisions of the federal securities 
laws.93

In Redington, however, the Court significantly altered the Cort test. It held 
that if the statute by its terms neither grants private rights to any identifiable 
class nor proscribes any conduct as being unlawful and if its legislative history 
does not address the issue of private remedies, then a court must not consider 
whether finding the existence of an implied private remedy would be 
consistent with the underlying purposes of the legislative scheme or whether 
the cause of action is one traditionally relegated to state law.94

The Redington Court also espoused other principles that may severely limit 
the finding of implied private remedies.95 First, the Court noted that when 
implied private remedies have been upheld, the statute at issue proscribed 
certain conduct or created federal rights in favor of private persons.96 Second, 
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the Court found that the statute in question in Redington, section 17(a) of the 
Exchange Act, “seeks to forestall insolvency, not to provide recompense after 
it has occurred.”97 In other words, if a statute is forward looking, rather than 
retrospective, then that circumstance militates against finding a private 
remedy.98 Third, if a statutory provision is flanked by other sections of the 
same act that explicitly grant private causes of action, then the inference 
arises that “when Congress wished to provide a private damage remedy, it 
knew how to do so and did so expressly.”99 Fourth, if there exists in a statute 
an express private damage remedy proscribing the same type of conduct that 
would be covered by recognition of an implied private remedy under another 
section of the statute and if the two statutory provisions were enacted 
contemporaneously, the Court will then be “extremely reluctant to imply a 
cause of action . . . that is significantly broader than the remedy that 
Congress chose to provide.”100 Fifth, the critical inquiry is not what are the 
policy reasons for or against finding an implied private remedy, but rather 
whether it was Congress’ intent, be it express or implied, to create a private 
cause of action.101 Sixth, if the statute in question enjoys no longstanding 
history of lower courts’ upholding implied private causes of action under it, 
then the absence of such history may weigh against the implication of a 
private remedy.102

97. Id. at 2486.
98. See id. (§ 17(a) of Exchange Act cannot be read to grant any remedy if regulatory authorities 

unsuccessful in achieving their objectives).
99. Id. at 2487.
100. Id. at 2488. The express statutory remedy to which the Redington Court was referring is § 18(a) of 

the Exchange Act. 15 U.S.C. § 78r(a) (1976). Section 18(a) creates an express cause of action for damages 
on behalf of purchasers and sellers who rely on materially misleading statements in any report filed 
pursuant to the Exchange Act, providing that such statements affect the price of the security that is 
purchased or sold. Without deciding the issue, the Court noted that there is evidence to support the 
proposition that § 18(a) was intended to provide the exclusive remedy for misstatements in reports filed 
with the SEC, including reports filed pursuant to § Ufa). 99 S. Ct. at 2488 & n.15. Compare Ross v. A.H. 
Robins Co., No. 79-7106, slip op. at 4814-15 (2d Cir. Sept. 24, 1979) (plaintiffs may prosecute claim under 
§ 10(b) and rule 10b-5 on basis of conduct that would constitute violation of § 18) with McKee v. 
Federal’s Inc., [Current] Fed. Sec. L. Rep. (CCH) 1[ 96,958, at 96,023 (E.D. Mich. Aug. 8, 1979) (because 
§ 18 of Exchange Act provides express statutory remedy for false statements contained in documents filed 
with SEC, rule 10b-5 remedy not inferred).

101. 99 S. Ct. at 2489. The Court emphasized that generalized references to the remedial policy 
rationales of the Exchange Act “will not justify reading a provision ‘more broadly than its language and the 
statutory scheme reasonably permit.”’ Id. at 2490 (quoting SEC v. Sloan, 436 U.S. 103, 116 (1978)) (Sloan 
Court cited Ernst & Ernst v. Hochfelder, 425 U.S. 185, 200 (1976) for this position).

102. See 99 S. Ct. at 2490 n.19. At the time that Redington was decided, only one decision had 
recognized a private cause of action for damages under § 17(a) of the Exchange Act. Hawkins v. Merrill, 
Lynch, Pierce, Fenner, & Beane, 85 F. Supp. 104, 124 (W.D. Ark. 1949) (violation of any provision of 
Exchange Act gives rise to private damage action).

Application o/Naftalin, Redington, and Cort to Private Causes of Action for 
Damages under Section 17(a) of the Securities Act. Although the
Court’s reasoning in Redington precluded the implication of a private cause of 
action under section 17(a) of the Exchange Act, such a result does not 
necessarily occur when the Redington principles are applied to section 17(a) 
of the Securities Act, which was the focus of the Naftalin decision. Unlike the 
statute before the Court in Redington, section 17(a) of the Securities Act 
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explicitly proscribes certain conduct as being unlawful.103 By its terms, the 
provision is primarily retrospective rather than prospective: it serves as a 
potent weapon in the government’s arsenal to provide recompense after a 
violation has occurred.104 Further, although section 17(a) does not expressly 
grant any private rights to any identifiable class and although its legislative 
history is ambiguous,105 Naftalin demonstrates that the provision serves a 
broad antifraud function in the enforcement of the federal securities laws.106 107

103. See note 6 supra (text of § 17(a) of Securities Act).
104. The primary goal of § 17(a) of the Securities Act, unlike that of the reporting or registration 

requirements of the Act, is to punish fraudulent or other deceptive conduct after it has occurred. See 
United States v. Naftalin, 99 S. Ct. 2077, 2084 (1979).

105. Compare Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1283-84 (2d Cir. 1969) (existence of 
implied private compensatory damages remedy under § 17(a) assumed; legislative intent acknowledged to 
be ambiguous) with Dyer v. Eastern Trust & Banking Co., 336 F. Supp. 890, 903-05 (D. Me. 1971) (review 
of legislative history and statutory construction makes clear § 17(a) not intended to provide private 
damage remedy).

106. See 99 S. Ct. at 2081-84.
107. 99 S. Ct. 1946 (1979).
108. Id. at 1965.
109. See note 102 supra and accompanying text.
110. See Newman v. Prior, 518 F.2d 97, 99 (4th Cir. 1975) (§ 17(a) provides implied private damages 

action to protect investors from fraudulent sale of securities); Valles Salgado v. Piedmont Capital Corp., 
452 F. Supp. 853, 857-58 (D.P.R. 1978) (§ 17(a) provides implied private damages remedy for fraudulent 
purchase of mutual fund shares); cf. Schaefer v. First Nat’l Bank, 509 F.2d 1287, 1293 (7th Cir. 1975) 
(allowing private damages claim under § 10(b) of Exchange Act; court need not decide existence of private 
remedy for violation of § 17(a) of Securities Act), cert, denied, 425 U.S. 943 (1976). See also Johns Hopkins 
Univ. v. Hutton, 488 F.2d 912, 914 (4th Cir. 1973) (action for rescission of oil and gas production payment; 
private cause of action under § 17(a) implied sub silentio), cert, denied, 416 U.S. 916 (1974); Smith v. 
Jackson Tool & Die, Inc., 419 F.2d 152, 154 (Sth Cir. 1969) (by implication) (case remanded for trial on 
issue of liability for damages under § 17(a)); Collins v. Signetics Corp., 443 F. Supp. 552, 555 (E.D. Pa. 
1977) (by implication) (claim for monetary relief under § 17(a)(2) must assert purchaser-seller privity); 
Dorfman v. First Boston Corp., 336 F. Supp. 1089, 1095 (E.D. Pa. 1972) (upholding implied private right 
of action under §§ 17(a)(1) and (3); § 17(a)(2) action subject to § 12(2) limitations).

111. 404 U.S. 6, 13 n.9 (1971) (“It is now established that a private right of action is implied under 
§ 10(b)”).

That the Securities Act contains certain sections that expressly provide a 
private cause of action is not fatal to a finding that Congress implied such an 
action under section 17(a) of the Act. Indeed, as the Court recently stated in 
its decision in Cannon v. University of Chicago,'01 the fact “that other 
provisions of a complex statutory scheme create express remedies has not 
been accepted as a sufficient reason for refusing to imply an otherwise 
appropriate remedy under a separate section.”108 109 Moreover, unlike section 
17(a) of the Exchange Act, under which only one court had found a private 
remedy at the time the Supreme Court decided Redington,'m a large number 
of courts have implied such a remedy under section 17(a) of the Securities 
Act.110 111 Although it is true that the implication of a private remedy under 
section 17(a) of the Securities Act does not enjoy the universal approbation 
that the implication of a private remedy under section 10(b) of the Exchange 
Act did in the lower federal courts before the Supreme Court’s explicit 
recognition of such a remedy in Superintendent of Insurance v. Bankers Life & 
Casualty Co.,'u the large number of courts recognizing such a remedy under 
section 17(a) presents the Supreme Court and the lower courts with a 
cognizable issue that was not present in Redington.
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Thus a private remedy might be inferred under section 17(a) of the 
Securities Act in accordance with the principles set forth in Redington, and 
the distinguishing features of section 17(a) indicate that the unaltered Cort 
test should govern the analysis. Use of this test presents a strong case for 
finding an implied private right of action under section 17(a) of the Securities 
Act.112 First, it is clear from the Act’s legislative history that the Act, and 
section 17(a) as an integral part of it, were intended to protect the investing 
public.”3 Accordingly, a defrauded offeree or purchaser of securities would 
qualify as “one of the class for whose especial benefit the statute was 
enacted.”114 Second, the legislative history of the Securities Act is ambiguous 
about whether Congress intended to grant or deny a private cause of action 
for damages under section 17(a).115 This absence of any legislative history 
indicating that Congress intended to imply a private action under section 
17(a), combined with the presence of other provisions of the Securities Act 
that explicitly grant private causes of action for misrepresentation, would 
arguably appear to weigh against the implication of a private action under 
Redington.116

The two provisions of the Securities Act that expressly grant private rights 
of action for violations similar to those proscribed in section 17(a) are sections 
11 and 12(2). Section 11 grants a private cause of action to a purchaser of 
securities whose purchase was based upon any material misstatements or 
omissions in an effective registration statement.117 All participants except the 
issuer may escape liability by a showing of due diligence, reasonable 
investigation, or reliance on experts.118 Section 12(2) provides a remedy for

112. See note 87 supra (quoting four elements of Cort test).
113. See notes 65-72 supra and accompanying text.
114. Cort v. Ash, 422 U.S. 66, 78 (1975) (emphasis in original).
115. See note 105 supra.
116. But see Cannon v. University of Chicago, 99 S. Ct. 1946, 1965 (1979) (that other provisions of 

complex statutory scheme create express remedies not sufficient reason to refuse to imply otherwise 
appropriate remedy under another section).

117. Section 11 provides, in pertinent part:

(a)Persons possessing cause of action; persons liable In case any part of the registration 
statement, when such part became effective, contained an untrue statement of a material fact 
or omitted to state a material fact required to be stated therein or necessary to make the 
statements therein not misleading, any person acquiring such security (unless it is proved that 
at the time of such acquisition he knew of such untruth or omission) may, either at law or in 
equity, in any court of competent jurisdiction, sue—

(1) every person who signed the registration statement;
(2) every person who was a director of (or person performing similar functions) or partner 

in the issuer at the time of the filing of the part of the registration statement with respect to 
which his liability is asserted;

(3) every person who, with his consent, is named in the registration statement as being or 
about to become a director, person performing similar functions, or partner;

(4) every accountant, engineer, or appraiser, or any person whose profession gives 
authority to a statement made by him, who has with his consent been named as having 
prepared or certified any part of the registration statement, or as having prepared or certified 
any report or valuation which is used in connection with the registration statement, with 
respect to the statement in such registration statement, report, or valuation, which purports to 
have been prepared or certified by him;

(5) every underwriter with respect to such security.

15 U.S.C. § 77k(a)(l)-(5) (1976).
118. See Feit v. Leasco Data Processing Equip. Corp., 332 F. Supp. 544, 575-83 (E.D.N.Y. 1971) (class 
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rescission or damages on behalf of a purchaser when a seller makes material 
misstatements or omissions in the offer or sale of securities.* 119 The standard of 
liability in an action brought under section 12(2) is negligence.120 The 
language of the provision, however, specifically limits a cause of action to 
those purchasers who are in privity with the seller.121

action alleging misrepresentation in tender offer registration statement; directors of corporation held to 
reasonable investigation standard); Escott v. BarChris Constr. Corp., 283 F. Supp. 643, 682-703 (S.D.N.Y. 
1968) (class action alleging misrepresentation in debenture registration statement; directors, underwriters, 
auditor, house counsel held to standard of due diligence); Folk, Civil Liabilities Under the Federal 
Securities Acts: The BarChris Case, 55 Va. L. Rev. 1, 12-13 (1969) (spelling out different ramifications of 
reliance on expert or nonexpert statements).

119. Section 12(2) provides:

Any person who—
(2) offers or sells a security (whether or not exempted by the provisions of section 77c of 

this title, other than paragraph (2) of subsection (a) of said section), by the use of any means 
or instruments of transportation or communication in interstate commerce or of the mails, by 
means of a prospectus or oral communication, which includes an untrue statement of a 
material fact or omits to state a material fact necessary in order to make the statements, in the 
light of the circumstances under which they were made, not misleading (the purchaser not 
knowing of such untruth or omission), and who shall not sustain the burden of proof that he 
did not know, and in the exercise of reasonable care could not have known, of such untruth or 
omission, shall be liable to the person purchasing such security from him, who may sue either 
at law or in equity in any court of competent jurisdiction, to recover the consideration paid for 
such security with interest thereon, less the amount of any income received thereon, upon the 
tender of such security, or for damages if he no longer owns the security.

15 U.S.C. § 77/(2) (1976).
120. See Dorfman v. First Boston Corp., 336 F. Supp. 1089, 1093 (E.D. Pa. 1972) (imposing on 

defendants burden of proving they reasonably believed statements in offering circular were true).
121. See note 119 supra (text of § 12(2) of Securities Act).
122. 99 S. Ct. 2077, 2082-83 (1979); see notes 51-56 supra and accompanying text.
123. 99 S. Ct. at 2084; see notes 65-70 supra and accompanying text.
124. See text accompanying notes 99-100 supra (pertinent provisions established by Redington).
125. See note 119 supra (text of § 12(2) of Securities Act).

At first glance, Congress’ enactment of these two express remedies, 
particularly section 12(2), apparently could preclude under Redington the 
finding of an implied private cause of action under section 17(a) of the 
Securities Act. Such a conclusion, however, could well be incorrect in light of 
Naftalin. As the Court held in that case, section 17(a) is a broad antifraud 
provision enacted to protect the investing public and the ethical business 
community.122 Unlike section 12(2), in which negligent misconduct not 
constituting fraud or deception is sufficient to impose liablity for negligent, 
material misstatements or omissions in the offer or sale of securities, section 
17(a) is primarily directed against fraudulent schemes and practices whether 
they occur in the distribution process or in the aftermarket.123 After Naftalin, 
one may plausibly argue that Congress’ overriding concern with providing an 
effective deterrent against fraudulent schemes and practices dictates that a 
private remedy under section 17(a) should be inferred by the courts. Under 
the principles established in Redington, however, a court may not find an 
implied cause of action that is significantly broader than the one Congress 
expressly elected to provide.124 Section 12(2) requires privity between the 
defendant and the purchaser and specifically provides a defense if the seller 
proves that he exercised reasonable care; the section, therefore, imposes 
liability for negligent culpability.125 Because section 17(a) has no privity 
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restriction, liability should only be imposed under it for misconduct that is 
more culpable than that addressed in section 12(2), that is, for intentional or 
reckless misconduct.126

126. Because of the privity requirement of § 12(2), imposing liability for negligent misconduct under 
§ 17(a) would markedly broaden the remedy that Congress expressly chose to provide when it enacted 
§ 12(2). This result would be contrary to Redington. See text accompanying notes 99-100 supra. See also 
Dorfman v. First Boston Corp., 336 F. Supp. 1089, 1095 (E.D. Pa. 1972) (permitting negligence action 
under § Ufa) would circumvent express civil remedies of Securities Act).

127. See note 6 supra (text of § 17(a) of Securities Act).
128. See note 119 supra (text of § 12(2) of Securities Act).
129. See notes 99-100 supra and accompanying text and notes 139 & 159 infra and accompanying text. 

According to the Seventh Circuit: "Proof of scienter is unquestionably required as to subsections (1) and 
(3) which specifically refer to fraud.” Sanders v. John Nuveen & Co., 554 F.2d 790, 795 (7th Cir. 1977); cf. 
Steadman v. SEC, 603 F.2d 1 126, 1132-33 (5th Cir. 1979) (scienter need not be proved to establish 
violations of § 17(a)(2) and (3) of Securities Act; § 17(a)(1) not meant to reach merely negligent actions); 
SEC v. American Realty Trust, 586 F.2d 1001, 1006-07 (4th Cir. 1978) (applying negligence standard in 
SEC injunctive proceeding under § 17(a)(2); implying negligence insufficient for suit under § 17(a)(1) & 
(3)); SEC v. Coven, 581 F.2d 1020, 1026 & n.l 1 (2d Cir. 1978) (indicating scienter not required for SEC 
injunctive action under § 17(a)(3)), cert, denied, 99 S. Ct. 1432 (1979). Thus, the scienter issue appears to 
be unsettled with regard to subsections (2) and (3) of § 17(a); proof of scienter appears to be necessary to 
show a violation of § 17(a)(1). See notes 173-87 infra and accompanying text.

130. See note 120 supra.
131. See notes 144-60 infra and accompanying text. This issue is particularly important in light of the 

Supreme Court’s decision in Blue Chip Stamps limiting a private damage remedy under § 10(b) to 
purchasers and sellers. Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 749 (1975).

Not all of the language of section 17(a) of the Securities Act refers 
specifically to fraudulent or deceptive conduct. Although sections 17(a)(1) 
and 17(a)(3) proscribe fraud and deceit, section 17(a)(2) prohibits “any 
untrue statement of a material fact or any omission to state a material fact 
necessary in order to make the statements made, in the light of the 
circumstances under which they were made, not misleading.”127 Thus, the 
language of section 17(a)(2) is similar to that of section 12(2) of the Securities 
Act.128 Taking this consideration into account and applying the Redington 
analysis described above, it appears that because section 12(2) requires privity 
between the defendant and the purchaser and has negligence as its standard of 
culpability, liability under section 17(a)(2), just as liability under the other 
subsections of section 17(a), must be predicated upon reckless or intentional 
misconduct.129

Nevertheless, one could contend that, despite Redington, negligent culpa
bility is sufficient to impose liability in a private damages action under section 
17(a) of the Securities Act. Under section 12(2) of the Act the defendant has 
the burden of proving that he acted with reasonable care.130 In a section 17(a) 
action, however, the burden of proving the defendant’s negligence is placed 
upon the plaintiff. Hence, one could argue that because of this altered burden 
of proof, an implied remedy based on negligent culpability under section 17(a) 
would not significantly broaden the express remedy that Congress provided 
under section 12(2). There are, however, major drawbacks to this position. 
Under either section, the degree of culpability required would be that of 
negligence, yet liability could be imposed under the express remedy of section 
12(2) only if privity existed between the purchaser and the defendant. 
Furthermore, as will be examined later in this article, the language of section 
17(a) seems to imply a private remedy in favor of an offeree.131 If this is the 
case, an offeree who was precluded from bringing suit under section 
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12(2)—even if the defendant engaged in intentional or reckless con
duct—could still seek recovery, regardless of whether a privity relationship 
exists, by alleging negligent culpability under section 17(a). Because section 
12(2) both requires privity and restricts standing to purchasers, finding an 
implied private damage remedy premised on negligent misconduct would 
appear to stretch section 17(a) of the Securities Act beyond its intended 
meaning. Further, predicating negligent liability under section 17(a) on the 
altered burden of proof rationale would render the express remedy that 
Congress provided in section 12(2) a virtual nullity.

Although section 17(a) applies both to the initial distribution process and 
to ordinary market trading, the Court’s language in Naftalin and Section 
12(2)’s position in the Securities Act indicate that section 12(2) applies only to 
the former activity.132 Therefore, one could argue that liability under section 
17(a) for negligent culpability in aftermarket trading would not violate the 
legislative intent embodied in the Securities Act. There are, however, a 
number of problems with this approach. First, it is by no means definitive that 
section 12(2) applies solely to seller misconduct in the distribution of 
securities.133 One commentator has argued that section 12(2), like section 
17(a), applies to ordinary market trading.134 In fact, section 12(2) proscribes 
material misstatements or omissions “by means of a prospectus or oral 
communication.”135 Nothing in the section specifically limits the prohibition 
of such “oral communications” to those occurring only during the initial 
distribution.

132. See United States v. Naftalin, 99 S. Ct. at 2084 (§ 17(a) “major departure” from limitation of 
Securities Act to regulation of new offerings).

133. See, e.g., Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1284 (2d Cir. 1969) (seller omitted 
from offering circular that principal supplier of needed services was terminating contract), cert, denied, 397 
U.S. 913 (1970); Dorfman v. First Boston Corp., 336 F. Supp. 1089, 1093 (E.D. Pa. 1972) (bonds 
purchased in reliance upon allegedly false and misleading offering circular); Dyer v. Eastern Trust and 
Banking Co., 336 F. Supp. 890, 902-03 (D. Me. 1971) (defendant failed to inform plaintiff that bank 
reorganization not valid statutory merger under state law and therefore subject to registration require
ments of Securities Act and state blue sky law).

134. See Hazen, supra note 13, at 644 n.15 (contending § 12(2) provides broad antifraud remedy 
unrelated to registration requirements that will become useful weapon for litigants in light of Court’s 
decision in Hochfelder limiting private cause of action based on § 10(b) and rule 10b-5).

135. See note 119 supra (emphasis added) (text of § 12(2) of Securities Act). The Court’s discussions of 
§ 12(2) are unclear about whether the provision applies only to misrepresentation in the distribution 
process. Compare Ernst & Ernst v. Hochfelder, 425 U.S. 185, 209 n.27 (1976) (scope of § 12(2) may not be 
limited to distribution process) with Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 728, 753 (1975) 
(under § 12(2), purchaser’s right to sue seller of securities may be limited to those communications made 
in prospectuses or otherwise made during initial distribution process).

Second, even if section 12(2) applies solely to the distribution process and 
not to both ordinary market trading and to distribution, there are good reasons 
for requiring that scienter be proved in section 17(a) private damages actions. 
Foremost among these reasons is that, depending upon whether the alleged 
violation occurred in the distribution process or in the aftermarket, there 
would be two levels of culpability present because under the Redington 
principles the proposed negligence standard of section 17(a) of the Securities 
Act could apply only to ordinary market trading. If the alleged misconduct 
occurred in the distribution process, however, either the negligence standard 
of section 12(2), which requires privity, or the intentional or reckless 
misconduct standard of section 17(a), which does not require privity, could be 
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applied. The result, to say the least, would be chaotic. To suggest that 
Congress could have intended such a dual culpability standard is to suggest 
the absurd.

Furthermore, in Ernst & Ernst v. Hochfelder,lib the Supreme Court, in 
holding that scienter must be proved in a section 10(b) private damage action, 
emphasized that “each of the express civil remedies in the 1933 Act allowing 
recovery for negligent conduct ... is subject to significant procedural 
restrictions not applicable to § 10(b).”137 These restrictions are also not 
applicable to section 17(a).138 To infer a negligence standard in light of such 
language would be contrary to Congress’ intent when it has authorized, either 
implicitly or expressly, private damage actions under the various provisions of 
the Securities Act. Accordingly, if an implied private cause of action for 
damages is to be found under section 17(a), the better view is to require the 
plaintiff to prove that the defendant acted with scienter, which includes 
willful or reckless misconduct.139

Thus, because section 17(a) was clearly intended to protect the investing 
public, part one of the four-prong Cort test is fulfilled. Moreover, if the 
defendant acts with scienter a private cause of action is not inconsistent with 
congressional intent; therefore, part two of the Cort test appears to be met. 
The third part of the test also appears to be satisfied because implying a 
private cause of action for damages under section 17(a) of the Securities Act

136. 425 U.S. 185 (1976).
137. Id. at 208-09.
138. Weber v. C.M.P. Corp., 242 F. Supp. 321, 325 (S.D.N.Y. 1965). But see Dorfman v. First Boston 

Corp., 336 F. Supp. 1089, 1095 (E.D. Pa. 1972) (applying § 12 limitations to § 17(a)(2) private cause of 
action).

139. A number of courts have held that reckless conduct satisfies the scienter requirement. In a case in 
which the alleged aider and abettor owed a fiduciary duty to the defrauded party, the Second Circuit 
stated:

The common law tort of fraud has adopted a recklessness standard as one means of satisfying 
the requisite intent element of that cause of action. Similarly, securities law cases have 
recognized that recklessness may serve as a surrogate concept for willful fraud. . . .

. . . [I]t is consistent with, if not demanded by, precedent in this circuit to hold that 
reckless conduct satisfies the scienter requirement.

Rolf v. Blyth, Eastman Dillon & Co., Inc., 570 F.2d 38, 46 (2d Cir.) (citations and footnotes omitted) (10b- 
5 action; representative of brokerage house gave assurances to customer with reckless disregard for truth of 
statements), cert, denied, 439 U.S. 1039 (1978). See Sanders v. John Nuveen & Co., 554 F.2d 790, 792-93 
(7th Cir. 1977) (10b-5 action; underwriter’s conduct not reckless; court stated reckless behavior closer to 
lesser form of intent than to greater form of negligence); Sundstrand Corp. v. Sun Chem. Corp., 553 F.2d 
1033, 1040, 1043-45 (7th Cir.) (reckless omission of material fact in sale or purchase of securities satisfies 
rule 10b-5 scienter requirement), cert, denied, 435 U.S. 875 (1977); Lanza v. Drexel & Co., 479 F.2d 1277, 
1306 & n.98 (2d Cir. 1973) (en banc) (applying willful and reckless standard to find no violation of rule 
10b-5 by outside director; standard is flexible to accommodate particular circumstances). In Ernst & Ernst 
v. Hochfelder, the Court expressly left open the question whether reckless behavior is sufficient to impose 
civil liability under § 10(b) of the Exchange Act and rule 10b-5. 425 U.S. at 194 n.12. The Court noted, 
however, that “[i]n certain areas of the law recklessness is considered to be a form of intentional conduct 
for purposes of imposing liability for some act.” Id. But see Edwards & Hanly v. Wells Fargo Sec. 
Clearance Corp., 602 F.2d 478 (2d Cir. 1979). In Edwards & Hanly the court noted that: “Finding a person 
liable for aiding and abetting a violation of 10b-5, as distinct from committing the violation as a principal, 
requires something closer to an actual intent to aid in a fraud, at least in the absence of some special 
relationship with the plaintiff that is fiduciary in nature.” Id. at 485. 
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when the violator acts intentionally or recklessly comports with the underly
ing purposes of the legislative scheme. If no private remedy were to be implied 
under section 17(a), then a violator in privity with a purchaser could be held 
liable for mere negligent conduct under section 12(2), yet avoid such liability 
altogether under the Securities Act if he acted recklessly or intentionally but 
was not in privity with the purchaser. Such a result would be incongruous 
with the legislative scheme.140 In addition, implying a private damage remedy 
would facilitate the SEC’s enforcement efforts and would provide an added 
deterrent to potential violators.141

140. Finding such an implied remedy would not violate Redington. The imposition of negligent 
culpability under § 12(2) is balanced by the requirement of privity between the defendant and the 
purchaser. In a § 17(a) action, although there is no privity limitation, the defendant must engage in more 
culpable (i.e., reckless or intentional) misconduct. See text accompanying notes 124-26 supra (Congress’ 
desire to deter fraudulent practices dictates private remedy under § 17(a) if defendant acted with scienter).

141. Touche Ross & Co. v. Redington, 99 S. Ct. 2479, 2492 (1979) (Marshall, J., dissenting) 
(maintaining that finding implied cause of action under § 17(a) of Exchange Act is consistent with Cort 
test); see J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964) (implied private damage remedy necessary and 
effective weapon in enforcing proxy solicitation regulations); cf Allen v. State Bd. of Elections, 393 U.S. 
544, 556 (1969) (private cause of action for declaratory relief implied because government action alone 
insufficient to achieve goals of Voting Rights Act of 1964).

142. Cf. Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 472-73 (1977) (alleged breach of fiduciary duty in 
violation of state law not actionable under rule 10b-5 in absence of fraud or misrepresentation).

143. Compare id. at 479 (without clear indication of congressional intent, Court reluctant to 
“federalize” established state policies concerning fiduciary duty obligations) with United States v. Naftalin, 
99 S. Ct. at 2083 (Congress clearly intended that federal securities regulations apply to fraudulent and 
deceptive schemes). Of course, under § 22(a) of the Securities Act, 15 U.S.C. § 77v(a) (1976), state courts 
have concurrent jursidiction to adjudicate claims under the Securities Act.

144. See notes 117-21 supra and accompanying text.
145. See note 6 supra (text of § 17(a) of Securities Act). Section 12(2) of the Securities Act, although 

authorizing recovery to the purchaser only, imposes liability on the person who “offers or sells a security 
... to the person purchasing such security from him.” See note 119 supra (text of § 12(2) of Securities 
Act). The significance of this offeror-seller distinction is questionable.

Finally, the fourth prong of the Cort test, which weighs against inferring a 
cause of action based solely on federal law in an area traditionally relegated to 
state regulation, is satisfied.142 Because the antifraud provisions of the federal 
securities laws are matters within the expertise of the federal courts, plaintiffs 
alleging acts of fraud or other types of deception that constitute violations of 
section 17(a) of the Securities Act should not be relegated to state law 
remedies. Rather, a federal cause of action founded on federal law should be 
inferred.143 In view of the Court’s decisions in Naftalin and Redington, 
application of the four-prong Cort test indicates that a private cause of action 
for monetary damages should be inferred under section 17(a) of the Securities 
Act if the violator acted with scienter.

Standing to Sue Under Section 17(a) After Naftalin and Redington—The 
Purchaser-Offeree Distinction. As noted in the preceding discussion,
sections 11 and 12(2) of the Securities Act create an express cause of action in 
favor of purchasers of the subject securities.144 Section 17(a) of the Securities 
Act by comparison, proscribes certain conduct “in the offer or sale of any 
securities.”145 If an implied cause of action is to be recognized under section 
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17(a), the question arises whether an offeree as well as a purchaser would have 
standing to bring such an action for damages.146

146. The implications of offeree standing under § 17(a) are massive, in light of the Court’s restrictive 
holding in Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 731 (1975), that nonpurchasers lack 
standing to bring implied private cause of action for damages under § 10(b) of Exchange Act and rule 10b- 
5. See notes 161-72 infra and accompanying text (increased scope of § 17(a) after Naftalin).

147. 421 U.S. 723 (1975).
148. See, e.g., Bosse v. Crowell Collier & Macmillan, 565 F.2d 602, 610 & n.12 (9th Cir. 1977) (stock 

pledgor, being neither offeree nor purchaser, lacks standing to sue for damages under § 17 of Securities 
Act; § 17 may extend to offerees); Reid v. Madison, 438 F. Supp. 332, 335 (E.D. Va. 1977) (co-obligor on 
note securing stock purchase has standing to sue under § 17(a)); Wulc v. Gulf & W. Indus., 400 F. Supp. 
99, 103 (E.D. Pa. 1975) (offeree has standing to sue under § 17(a)).

149. Wulc v. Gulf & W. Indus., 400 F. Supp. 99, 103 (E.D. Pa. 1975) (sustaining offeree’s standing to 
sue under § 17(a)).

150. Cf. Bosse v. Crowell Collier & Macmillan, 565 F.2d. 602, 610 (9th Cir. 1977) (pledgor who was 
neither offeree nor purchaser lacks standing to sue under § 17(a)); Reid v. Madison, 438 F. Supp. 332, 335 
(E.D. Va. 1977) (nonpurchasing co-obligor on note has standing to sue under § 17(a)). These two opinions 
and Wulc v. Gulf & W. Indus, relied on the Supreme Court's assessment of the significance of the “vital 
distinction” between § 17(a) and § 10(b). “When Congress wished to provide a remedy to those who 
neither purchase nor sell securities, it had little trouble in doing so expressly.” Blue Chip Stamps v. Manor 
Drug Stores, 421 U.S. 723, 734 (1975) (citation omitted).

151. See, e.g., Hazen, supra note 13, at 662-65; Note, supra note 71 , at 925-28; 9 Cum. L. Rev. 319, 330- 
33 (1978).

152. See Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 734 n.6 (1975) (refusing to express 
opinion on whether § 17(a) gives rise to implied private cause of action by offeree or purchaser). Note, 
however, that Blue Chip Stamps does contain some restrictive language about nonpurchasing offeree 
standing. In Blue Chip Stamps the Court asserted that there is “ample evidence that Congress did not 
intend to extend a private cause of action for money damages to the nonpurchasing offeree of a stock 
offering registered under the 1933 Act for loss of the opportunity to purchase due to an overly pessimistic 
prospectus.” Id. at 754.

153. See text accompanying notes 99-100 supra (statement of relevant Redington principles).

After the Supreme Court’s decision in Blue Chip Stamps v. Manor Drug 
Stores147 limited standing to bring a private damage remedy under section 
10(b) of the Exchange Act and rule 10b-5 to purchasers and sellers, a small 
number of courts considered the standing issue under section 17(a) of the 
Securities Act.148 Contrasting the “offer or sale” language of section 17(a) 
with the “purchase or sale” language of section 10(b) of the Exchange Act, 
one of these courts pointed out the “vital distinction” between these two 
sections and sustained an offeree’s standing to bring suit under section 
17(a).149 Other courts indicated that they also would do so if the proper case 
were presented.150 A number of law review commentators have criticized 
these decisions.151 The Court’s decisions in Naftalin and Redington, however, 
have shed new light on offeree standing under section 17(a) of the Securities 
Act.

Although it has not yet been resolved whether an implied private right of 
action under section 17(a) should be extended to provide a remedy to 
offerees,152 Naftalin and Redington, when read together, suggest that offerees 
may pursue such an implied private remedy under certain circumstances. The 
key principle of Redington, of course, is that courts should not find an implied 
private damage remedy in a statutory provision that is significantly broader 
than an express private damage remedy proscribing the same type of conduct 
and enacted by Congress at the same time.153

Upon examination, sections 12(2) and 17(a) of the Securities Act appear, in 
certain respects, to proscribe a similar type of misconduct in that they both 
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prohibit material misstatements and omissions in the offer or sale of 
securities.154 As such, it would apparently be contrary to the Redington rule to 
find an implied private action for damages under section 17(a) in favor of an 
offeree when the parties lack privity and when the seller’s culpability is 
founded on negligence. Because the statutory provisions were enacted 
contemporaneously, Congress may well have considered the desirability of 
private remedies for such material misstatements and omissions by sellers of 
securities and decided that such a remedy was necessary to protect only 
purchasers in privity with the defendant. For the courts to undermine section 
12(2) by expanding section 17(a) to find an implied private damage remedy 
with no privity requirement on behalf of an offeree when a seller’s conduct is 
merely negligent would represent judicial legislation in contravention of 
congressional intent.155

154. Section 12(2) expressly grants a private damage remedy, 15 U.S.C. § 77/ (1976), but the stated 
relief for a violation of § 17(a) is an injunctive or criminal proceeding. 15 U.S.C. § 77t(b) (1976).

155. See notes 124-40 supra and accompanying text (rationale for requiring in private cause of action 
under § 17(a) a showing that defendant acted with scienter).

156. 99 S. Ct. at 2084.
157. Id. at 2082-83.
158. Id. at 2084 (emphasis added).
159. It should be noted, however, that § 17(a)(2) does not refer specifically to fraudulent conduct and 

contains language similar to that found in § 12(2). Applying Redington, it appears that if a private remedy 
is to be implied in favor of an offeree, the violator's culpability must be either reckless or intentional. See 
notes 129 & 139 supra and accompanying text.

An entirely different issue is presented, however, when the seller acts with 
scienter, the definition of which includes intentional or reckless misconduct. 
As the Naftalin Court observed, Congress intended section 17(a) to be a 
major antifraud prohibition.156 Fraudulent schemes and practices, the Su
preme Court noted, caused massive injury to the investing public and to the 
ethical business community, thereby contributing to the market crash of 
1929. Recognizing that prevention of frauds against investors and the 
business community was a critical ingredient in setting the economy on the 
road to recovery, Congress enacted section 17(a) of the Securities Act as an 
integral part of its remedial program.157 As the Court also noted in Naftalin, 
Congress intended that section 17(a) “cover any fraudulent scheme in an offer 
or sale of securities, whether in the course of an initial distribution or in the 
course of ordinary market trading.”158

Therefore, in regard to fraudulent or deceptive schemes and practices, the 
scope of section 17(a) is significantly different from the scope of section 12(2). 
Although both section 17(a) and section 12(2) are directed at material 
misstatements and omissions, the former’s thrust is directed at fraudulent and 
other deceptive conduct. In this respect, Congress apparently intended to 
regulate such conduct regardless of whether privity existed between the 
parties or whether the violator perpetrated his scheme on a purchaser as 
opposed to an offeree.159

Because of Congress’ overriding concern with preventing, deterring, and 
penalizing fraudulent and other deceptive conduct and with protecting the 
investing public, a private remedy for damages should be inferred under 
section 17(a) in favor of both an offeree and a purchaser. For the reasons 
previously stated, however, such a cause of action should be implied on behalf 
of an offeree only if the seller acted with scienter.
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Finding such an implied remedy under this framework would not violate 
Redington. Although negligence is sufficient to impose liability under section 
12(2), that provision requires privity. Being a “catch-all” antifraud provision, 
the reach of 17(a) is broader than that of section 12(2), encompassing both 
purchasers and offerees. As a result, a remedy is implied in favor of each, even 
if no privity relationship exists. To avoid violating the principles established 
in Redington, however, liability should be imposed only if the defendant 
engaged in more culpable misconduct than is prohibited in section 12(2) 
actions.160

160. See notes 139-40 & 154-55 supra and accompanying text.
161. 99 S. Ct. at 2084; see notes 65-72 supra and accompanying text.
162. 99 S. Ct. at 2082; see notes 51-56 supra and accompanying text.
163. 99 S. Ct. at 2081 n.4; see notes 57-64 supra and accompanying text.
164. See note 1 supra and accompanying text (cases in which Supreme Court has restricted scope and

effect of federal securities laws).
165. See, e.g., Mallis v. Federal Deposit Ins. Corp., 568 F.2d 824, 829 (2d Cir.) (pledgees have standing 

to sue under § 10(b); distinguished from nonpurchasers in Blue Chip Stamps because assumed risk 
equivalent to investors), cert, dismissed sub nom. Bankers Trust Co. v. Mallis, 435 U.S. 381 (1977). For 
those complainants seeking to attain the status of “seller,” expansion of § 17(a) standing to offerees would 
not be helpful. These parties have no recourse but to distinguish Blue Chip Stamps. See Marsh v. Armada 
Corp., 533 F.2d 978, 982 (6th Cir. 1976) (merger exchange; affirming doctrine that forced seller has 
standing under § 10(b)), cert, denied, 430 U.S. 954 (1977); Davis v. Davis, 526 F.2d 1286, 1290 (5th Cir. 
1976) (plaintiff alleging that defendants refused to honor contracts to purchase stock has standing as seller 
under § 10(b)).

B. THE SCOPE OF SECTION 17(a) AFTER NAFTALIN

It is necessary to consider the possible limits of an expansive interpretation 
of section 17(a) of the Securities Act after Naftalin. Unquestionably, the most 
significant holding of Naftalin is that section 17(a) applies to all fraudulent 
schemes and practices regardless of whether they were employed in the 
distribution process or in the aftermarket.161 When this principle is considered 
in conjunction with Naftalin's other principal statements that the scope of 
section 17(a)(1) is not limited to frauds perpetrated upon investors or 
purchasers162 and that the “in” language of section 17(a) of the Securities Act 
may be as broad as the “in connection with” language of section 10(b) of the 
Exchange Act,163 the possible implications are clear: section 17(a) may 
become the massive antifraud weapon in a plaintiffs arsenal that section 10(b) 
was before the Supreme Court’s restrictive decisions in the securities area.164 165

Assuming that there is an implied private cause of action for damages 
under section 17(a), Naftalin may well signify that a nonpurchasing offeree 
has standing to bring suit against an offeror-defendant who engaged in 
deceptive schemes or practices or made material misstatements or omissions 
during the course of ordinary market trading. Such a result would render the 
Court’s limiting holding in Blue Chip Stamps a nullity for nonpurchasing 
offerees. Rather than employing section 10(b) of the Exchange Act and 
attempting to distinguish Blue Chip Stamps,'65 aggrieved plaintiffs will take 
the easier and surer road of claiming nonpurchaser offeree standing under 
section 17(a) of the Securities Act.

This result would not be incongruous with Congress’ legislative scheme 
when it enacted the 1933 and 1934 Acts. Although the language of rule 10b-5 
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was taken largely from section 17(a) of the Securities Act, that section, unlike 
section 10(b) of the Exchange Act and rule 10b-5, expressly extends to an 
offer of securities.166 Indeed, Naftalin explicitly held that only under subsec
tion (3) of section 17(a) must the fraud be perpetrated upon a purchaser.167 Of 
course, the Court was not referring to the standing issue. Nevertheless, its 
holding indicates that sections 17(a)(1) and (2) apply to persons other than 
purchasers. The end result is that the language of section 17(a) of the 
Securities Act is to be interpreted independently of the language of section 
10(b) of the Exchange Act and rule 10b-5.168 169 170 Considered in this light, 
Naftalin, when combined with the principles established in Redington, may 
ultimately cause the courts to infer a private damage remedy in favor of an 
offeree under 17(a) of the Securities Act.

166. See Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 733-34 & n.6 (1975) (comparing 
wording of § 10(b) and rule 10b-5 of Exchange Act with wording of § 17(a) of Securities Act).

167. 99 S. Ct. at 2082; see notes 39-50 supra and accompanying text.
168. See SEC v. Southwest Coal & Energy Co., 439 F. Supp. 820, 826 (W.D. La. 1977) (prerequisites for 

injunctive relief under § 17(a) determined independently of prerequisites for injunctive relief under rule 
10b-5); Hazen, supra note 13, at 647-51. Until recently, § 17(a) of the Securities Act had been viewed 
largely in relation to § 12(2) of the Securities Act and § 10(b) of the Exchange Act. See SEC v. Texas Gulf 
Sulphur Co., 401 F.2d 833, 867 (2d Cir. 1968) (per curiam) (Friendly, J., concurring) (purchaser with 
implied private cause of action under § 10(b) has similar right of action under § 17 if fraud, not 
negligence, alleged), cert, denied, 394 U.S. 976 (1969). See also Kellman v. ICS, Inc., 447 F.2d 1305, 1308- 
09 (6th Cir. 1971) (shareholder alleging fraud failed to state cause of action under § 17(a) or § 10(b)); 
Dasho v. Susquehanna Corp., 380 F.2d 262, 267 (7th Cir. 1967) (derivative action alleging fraud upon 
corporation; under § 17(a) and § 10(b) no distinction between sale of stock for cash and merger 
exchange); Fischman v. Raytheon Mfg. Co., 188 F.2d 783, 787 n.2 (2d Cir. 1951) (commenting on similar 
language in § 17(a) and rule 10b-5). A number of courts have found an implied private cause of action 
under § 17(a) only when the plaintiff also alleged a violation of § 12(2). See Greater Iowa Corp. v. 
McLendon, 378 F.2d 783, 790 (8th Cir. 1967) (private civil liability for § 17(a) violation exists only when 
provisions of § 12 met); accord, In re Falstaff Brewing Corp. Antitrust Litigation, 441 F. Supp. 62, 67 
(E D Mo 1977) (§ 17(a) private damage claim dismissed when plaintiff failed to allege § 12(2) violation); 
Dorfman v. First Boston Corp., 336 F. Supp. 1089, 1095 (E D. Pa. 1972) (private cause of action implied 
under § 17(a)(2) subject to limitations of § 12(2)); cf. Trussell v. United Underwriters, Ltd., 228 F. Supp. 
757, 767 (D. Colo. 1964) (violation of § 17(a)(2) results in civil liability under § 12(2); no implied private 
remedy for § 17(a)(1) or (3) violation).

169. 425 U.S. 185, 199 (1976) (scienter required in private damage action brought under § 10(b) and 
rule 10b-5).

170. 430 U.S. 462, 473-74 (1977) (breach of fiduciary duty, without fraud or deception, not actionable 
under § 10(b) and rule 10b-5).

171. See authorities collected at note 13 supra.
172. See notes 173-87 infra and accompanying text.

Law review commentators have examined the application of the principles 
of Ernst & Ernst v. Hochfelderw and Santa Fe Industries, Inc. v. Green,™ as 
well as the application of the principles of Blue Chip Stamps to actions 
brought under section 17(a) of the Securities Act.171 Aside from the scienter 
issue in SEC injunctive actions considered below,172 Naftalin does not lend 
support to expanded liability under section 17(a) either for negligent miscon
duct or for breaches of fiduciary duty if there is no misrepresentation or lack 
of disclosure. The facts in Naftalin involved knowing misrepresentations and 
omissions, amounting to fraud. Accordingly, the issues presented in 
Hochfelder and Santa Fe never arose in Naftalin and the Court’s holdings in 
Naftalin reflected the inapplicablity of those cases.

Even if no private cause of action is inferred under section 17(a), Naftalin 
nevertheless represents a potent weapon in the government’s arsenal for 
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enforcement of the antifraud provisions of the federal securities laws. Because 
after Naftalin section 17(a) applies to fraudulent schemes and practices in 
ordinary market trading and is not limited to frauds perpetrated upon 
investors, the provision emerges as a strong counterpart to section 10(b) of the 
Exchange Act. The key question that remains after Naftalin with respect to 
government enforcement of the federal securities laws is whether scienter is 
required in SEC injunction actions brought under section 17(a).

C. NAFTALIN’S IMPACT ON SEC INJUNCTIVE ACTIONS BROUGHT UNDER 
SECTION 17(a)

It has been suggested that Naftalin may have “mooted” the question 
whether proof of scienter is required in SEC injunctive actions brought under 
section 10(b) and section 17(a).173 Such a view is premature. Although 
Naftalin construed an antifraud provision of the federal securities laws, its 
analysis was based on section 17(a), not section 10(b). Accordingly, any 
guidance that Naftalin will lend to the scienter issue in SEC injunctive 
proceedings under section 10(b) may only be inferred from the broad 
language of that decision.

173. See Pickholz & Dorfman, supra note 4, at 16, col. 3.
174. See Ernst & Ernst v. Hochfelder, 425 U.S. 185, 212 n.32 (1976) (language of rule 10b-5 derived 

from § 17 of Securities Act).
175. 581 F.2d 1020 (2d Cir. 1978), cert, denied, 99 S. Ct. 1432 (1979).
176. Id. at 1026-28.
177. Compare SEC v. American Realty Trust, 586 F.2d 1001, 1006 (4th Cir. 1978) (implying negligence 

insufficient for suit under § 17(a)(3)) with Steadman v. SEC, 603 F.2d 1126, 1 133 (5th Cir. 1979) 
(indicating SEC not required to show scienter under § 17(a)(3) in action for injunction or stronger remedy) 
and SEC v. Coven, 581 F.2d 1020, 1026 n.ll (2d Cir. 1978) (implying scienter need not be shown under 
§ 17(a)(3) in SEC injunctive action), cert, denied, 99 S. Ct. 1432 (1979) and SEC v. Wills, [Current] Fed. 
Sec. L. Rep. (CCH) (] 96,712, at 94,770 (D.D.C. Dec. 14, 1978) (action under § 17(a)(3); scienter need 
not be shown in SEC injunction action under § 17(a)). See also Sanders v. John Nuveen & Co., 554 F.2d 
790, 795 (7th Cir. 1977) (proof of scienter required by § 17(a)(3) in class action for purchasers of short
term notes).

178. See, e.g., SEC v. Aaron, [Current] Fed. Sec. L. Rep. (CCH) (] 96,800, at 95,131, 95,132 (2d Cir. 
Mar. 12, 1979), cert, granted, 48 U.S.L.W. 3253 (U.S. Oct. 16, 1979); SEC v. American Realty Trust, 586 
F.2d 1001, 1006-07 (4th Cir. 1978); SEC v. Coven, 581 F.2d 1020, 1026-28 (2d Cir. 1978), cert, denied, 99 
S. Ct. 1432 (1979); SEC v. World Radio Mission, Inc., 544 F.2d 535, 540-41 & n. 10 (1st Cir. 1976); SEC v. 

In view of Naftalinas holding that the provisions of section 17(a) apply to 
both the initial distribution process and ordinary market trading, SEC 
injunctive actions brought under that provision will assume a new character. 
As previously noted, whether section 17(a)(2), which proscribes material 
misstatements or nondisclosures and is similar in language to subsection (2) of 
rule 10b-5,174 requires proof of scienter in SEC injunctive actions remains an 
important issue. Moreover, although the Second Circuit in SEC v. Coven175 
has decided that negligent conduct may lead to culpability in SEC enforce
ment proceedings under section 17(a)(3), which prohibits any practice “which 
operates as a fraud or deceit upon the purchaser,”176 that question also has not 
been definitively settled.177

Before Naftalin, those courts that had held that negligent wrongdoing is 
actionable in SEC injunctive proceedings under section 17(a) focused on two 
intertwined rationales.178 First, although rule 10b-5 and section 17(a)(2) 
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contain similar language, there is a crucial distinction between them. As the 
Hochfelder Court observed, rule 10b-5, because it is an administrative 
regulation, may only be as broad as its enabling statute, section 10(b) of the 
Exchange Act, permits.179 Because the language of section 10(b) specifically 
addresses manipulation and deception, the Court refused to extend the 
statute’s scope to encompass negligent conduct.180 On the other hand, section 
17(a), which is self-enabling, is devoid of such limiting language.181 In 
particular, the language of section 17(a)(2), as the Second Circuit noted, 
“gives no indication that liability is predicated on fraudulent conduct.”182 
Second, because the principal focus of an SEC injunctive proceeding, as 
opposed to a private action, “is to protect the public against harm, not to 
punish the offender,”183 there is good reason to permit the SEC to proceed 
against negligent conduct. The effects on the public of negligent conduct may 
very well be as detrimental as the consequences of intentional misconduct.184 
This rationale is not confined to actions brought under section 17(a)(2), but 

Wills, [Current] Fed. Sec. L. Rep. (CCH) U 96,712, at 94,770 (D.D.C. Dec. 14, 1978); SEC v. Southwest 
Coal & Energy Co., 439 F. Supp. 820, 825-27 (W.D. La. 1977). But see SEC v. Cenco, Inc., 436 F. Supp. 
193, 200 (N.D. Ill. 1977) (recklessness sufficient to fulfill scienter requirement for SEC injunction under 
§ 17(a)).

179. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 212-14 (1976). If rule 10b-5 were not dependent on the 
scope of § 10(b), the literal reach of its language might well have prohibited negligent misconduct. Id. at 
212.

180. Id. at 214. "When a statute speaks so specifically in terms of manipulation and deception, and of 
implementing devices and contrivances—the commonly understood terminology of intentional wrongdo
ing—and when its history reflects no more expansive intent, we are quite unwilling to extend the scope of 
the statute to negligent conduct." Id.; see note 10 supra (text of § 10(b) of Exchange Act).

In Hochfelder, the Court expressly did not decide whether scienter is required in actions brought by the 
SEC for injunctive relief under § 10(b) and rule 10b-5. Id. at 194 n. 12. In dissent, Justice Blackmun stated 
that “the question whether negligent conduct violates the Rule should not depend upon the plaintiff’s 
identity.” Id. at 217 (Blackmun, J., dissenting). Thus far, the lower courts are divided on this issue. 
Compare SEC v. Aaron, [Current] Fed. Sec. L. Rep. (CCH) U 96,800, at 95,128 (2d Cir. Mar. 12, 1979) 
(no scienter required in SEC injunctive proceeding under § 10(b)), cert, granted. 48 U.S.L.W. 3253 (U.S. 
Oct. 16, 1979) with SEC v. Blatt, 583 F.2d 1325, 1333 (5th Cir. 1978) (scienter required) and SEC v. Wills, 
[Current] Fed. Sec. L. Rep. (CCH) j] 96,712, at 94,769 (D.D.C. Dec. 14, 1978) (same).

181. See, e.g., SEC v. American Realty Trust, 586 F.2d 1001, 1006 (4th Cir. 1978) ("manipulative 
device” language of rule 10b-5 and § 10(b) has no bearing upon proper interpretation of § 17(a)(2)); SEC 
v. World Radio Mission, Inc., 544 F.2d 535, 541 n.10 (1st Cir. 1976) (language of § 17(a) not limited by 
language of § 10(b)); SEC v. Southwest Coal & Energy Co., 439 F. Supp. 820, 826 (W.D. La. 1977) 
(language of § 17(a)(2), unlike language of rule 10b-5, not limited by enabling statute).

182. SEC v. Coven, 581 F.2d 1020, 1026 (2d Cir. 1978), cert, denied, 99 S. Ct. 1432 (1979). On this 
statutory construction basis, an argument can be made that although scienter is required in private 
damages actions brought under § 17(a)(2), negligent culpability is sufficient for private injuctive actions. 
Such an analysis arguably is consistent with the language of § 17(a)(2), yet does not conflict with 
Redington.

183. Id. at 1027-28. In assessing whether to grant an agency’s request for injunctive relief, “the 
standards of the public interest, not the requirements of private litigation, measure the propriety and need 
for injunctive relief.” Hecht Co. v. Bowles, 321 U.S. 321, 331 (1944) (discussing injunctive relief under 
§ 205(a) of Emergency Price Control Act of 1942). Similarly, in granting an injuction to prevent further 
alleged registration violatons under the Securities Act, the Second Circuit noted, “the public interest, when 
in conflict with private interest, is paramount.” SEC v. Culpepper, 270 F.2d 241, 250 (2d Cir. 1959), quoted 
in SEC v. Manor Nursing Centers, Inc., 458 F.2d 1082, 1102 (2d Cir. 1972) (granting injunctive relief 
under Securities and Exchange Acts).

184. 581 F.2d at 1028; accord SEC v. World Radio Mission, Inc., 544 F.2d 535, 541 n.10 (1st Cir. 1976) 
(implausible that Congress intended SEC to protect public from malevolent schemers yet ignore careless or 
reckless conduct).
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also applies to those actions brought by the SEC pursuant to subsection (3) of 
section 17(a). As the Second Circuit stated in Coven, “the clear import of the 
critical phrase in subsection (3), ‘operates as a fraud,’ is to focus attention on 
the effect of potentially misleading conduct on the public, not on the 
culpability of the person responsible.”185

185. 581 F.2d at 1026. Citing the Second Circuit’s decision in Coven, Judge Gesell held that scienter 
need not be proved in an SEC injunctive action based on § 17(a)(3). SEC v. Wills, [Current] Fed. Sec. L. 
Rep. (CCH) 96,712, at 94,770 (D.D.C. Dec. 14, 1978). The court, however, offered no explanation to 
distinguish actions brought under § 17(a)(2) from those brought under § 17(a)(3).

186. Indeed, as the Naftalin Court pointed out: “Respondent is undoubtedly correct that the [1933 and 
1934] Acts prohibit some of the same conduct. But ‘[t]he fact that there may well be some overlap is neither 
unusual nor unfortunate.’ It certainly does not absolve Naftalin of guilt for the transactions which violated 
the statute under which he was convicted.” 99 S. Ct. at 2084 (quoting SEC v. National Sec., Inc., 393 U.S. 
453, 468 (1969)) (citations omitted).

187. See note 178 supra (citing decisions in which negligent wrongdoing found actionable in SEC 
injunctive proceedings under § 17(a) of Securities Act).

Naftalin lends strong support to those decisions that have relied on the 
above-noted rationales to hold that scienter need not be proved in SEC 
injunctive actions brought under section 17(a) of the Securities Act. Of 
foremost importance in the Naftalin decision is the Court’s holding that 
section 17(a) applies not only to the initial distribution process but also to 
ordinary market trading. No longer must the government be circumspect in 
employing section 17(a) to police the trading of securities in the aftermarket, 
even if the conduct in question might also be prosecuted under section 10(b) 
of the Exchange Act.186 Naftalin also indicates that section 17(a) is to be 
interpreted without depending on judicial interpretations of section 10(b). 
Finally, although Naftalin was a criminal prosecution involving fraudulent 
conduct, the Court’s decision was largely premised on the need to protect the 
investing public and honest business. This theme is at the heart of an SEC 
enforcement proceeding. Unlike a private lawsuit, an SEC injunctive action is 
essentially prophylactic in nature: its objective is to protect the public, not to 
punish the wrongdoer. In light of this goal, it matters little whether the actor’s 
conduct is intentional or negligent, for the harm to the public remains the 
same.187 When viewed in conjunction with one another, these three princi
ples—the application of section 17(a) to the aftermarket, its independent 
character, and its predominant objective of protecting the investing public 
and honest business—provide persuasive authority for concluding that 
negligent culpability is actionable in SEC injunctive proceedings brought 
pursuant to section 17(a) of the Securities Act.

Conclusion

The purpose of this article has been to focus on the Supreme Court’s recent 
decisions in Naftalin and Redington and to scrutinize the implications of these 
decisions for future litigation under section 17(a) of the Securities Act. 
Whether there exists a private cause of action for damages under section 
17(a), whether that cause of action would lie in favor of offerees, whether the 
scope of section 17(a) is expanded after Naftalin, and whether Naftalin will 
affect the scienter requirements in SEC injunctive proceedings brought 
pursuant to section 17(a), will all become important issues in securities 



190 The Georgetown Law Journal [Vol. 68:163

litigation in the foreseeable future. With the prospect of section 17(a) 
becoming one of the more litigated sections of the federal securities laws, it is 
hoped that the analysis provided in this article will provide useful guidance 
both to practitioners and to courts when they rely on and interpret this 
provision.



Clients’ Frauds and Their Lawyers’ Obligations 
A Response to Professor Kramer

is

By Samuel H. Gruenbaum*

In this response to Professor Kramer's recent consideration of the 
lawyer's duty to speak out upon learning that a client has perpetrated 
a fraud during the course of legal representation, Mr. Gruenbaum 
argues that it is not sufficient to analyze the lawyer's conduct solely 
from the perspective of professional responsibility. He contends that 
an examination of the duties imposed by the courts and the SEC, in 
addition to that imposed by the Code of Professional Responsibility, 
indicates that Professor Kramer may be premature in calling for the 
adoption of a uniform rule governing the lawyer's conduct in this 
situation.

One of the most hotly debated issues in the legal profession today is the 
extent of a lawyer’s duty to “speak out” when he learns that a client has 
perpetrated a fraud upon others during the course of the legal representation. 
There has been extensive comment on the issue within the profession,1 but 
neither the bar nor the courts have developed an adequate solution to the 
problem. Although the district court in the controversial case of SEC v. 
National Student Marketing Corp.2 had an opportunity to squarely rule on the

’Associate, Loeb and Loeb, Los Angeles, California. B.S. 1973, California State University, Northridge; 
J.D 1977, Loyola University School of Law at Los Angeles; LL.M. Candidate 1979, Georgetown 
University Law Center. Member, California Bar; Certified Public Accountant, California Board Member 
Formerly an attorney with the Division of Enforcement, Securities and Exchange Commission, Washing
ton, DC.

1. For numerous citations to comments on this issue, see Hoffman, On Learning of a Corporate Client’s 
Crime or Fraud—The Lawyer's Dilemma, 33 Bus. Law. 1389, 1404-05 n.38 (Special Issue March 1978); 
Sonde, Professional Responsibility—A New Religion, or The Old Gospel, 24 Emory L.J. 827, 827-28 n.6 
(1975).

In SEC v. National Student Marketing Corp., 457 F. Supp. 682 (D.D.C.), appeal pending, No. 79-1053 
(D.C. Cir. 1978), the case that brought to the fore the concern about the duty to speak out in the legal 
profession, the district court stated:

The filing of the complaint in this proceeding generated significant interest and an almost 
overwhelming amount of comment within the legal profession on the scope of a securities 
lawyer’s obligations to his client and to the investing public. The very initiation of this action, 
therefore, has provided a necessary and worthwhile impetus for the profession’s recognition 
and assessment of its responsibilities in this area.

Id. at 714.
2. 457 F. Supp. 682 (D.D.C.), appeal pending, No. 79-1053 (D.C. Cir. 1978).

191
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issue,3 it declined to do so.4 The case is presently on appeal and it is hoped that 
the decision by the court of appeals will provide significant guidance on the 
duty to speak out.

A lawyer’s duty to speak out about a client’s conduct engaged in during the 
course of the legal representation must be examined from at least three 
perspectives. These are the duties imposed by: (1) standards of professional 
conduct; (2) administrative bodies such as the Securities and Exchange 
Commission (SEC) when the conduct in question is within their jurisdiction; 
and (3) courts in civil and criminal cases.

Professor Kramer in his recent article in the Georgetown Law Journal5 
examined the lawyer’s duty to speak out from a professional responsibility 
perspective and concluded that a uniform rule should be adopted that would 
establish a required course of conduct in the event of client fraud during the 
representation. He examined the applicable standards of professional conduct 
contained in the American Bar Association’s (ABA) Code of Professional 
Responsibility (Code).6 He did not deal, however, with the lawyer’s duty to 
speak out from the other perspectives mentioned above. Although it is 
essential to consider this duty in the context of the standards of professional 
conduct, it is equally important to consider it in these other contexts before 
adoption of a rule, as Professor Kramer has urged, can be seriously 
contemplated. This article is an attempt to stimulate such consideration. It 
will first review the lawyer’s duty to speak out in the context of the standards 
of professional conduct. Second, the duty to speak out will be examined in the 
context of the responsibility imposed by the federal securities laws as 
administered by the SEC. Third, the duty will be explored from the 
perspective of the lawyer’s potential exposure to civil or criminal liability.

3. In National Student Marketing Corp, counsel for two public corporations that were planning a merger 
learned during the merger closing meeting that the net income of the acquiring corporation had been 
materially overstated in the financial statements that were distributed to the shareholders of both 
corporations in connection with the shareholders’ vote approving the merger. Neither counsel advised his 
client to halt the merger, to correct the financial statements, or to resolicit the shareholders’ votes. In 
addition, neither counsel withdrew his legal opinion issued in connection with the merger. The allegation in 
paragraph 48(i) of the SEC’s complaint put before the court the issue of the lawyers’ duty to “speak out:”

As part of the fraudulent scheme [counsel] . . . failed to refuse to issue their opinions . . . 
and failed to insist that the financial statements be revised and shareholders be resolicited, and 
failing that, to cease representing their respective clients and under the circumstances, notify 
the plaintiff Commission concerning the misleading nature of the . . . financial statements.

SEC v. National Student Marketing Corp., [1971-1972 Transfer Binder] Fed. Sec. L. Rep. (CCH) 
U 93,360, at 91,913 (D.D.C. Feb. 3, 1972).

The SEC’s complaint initially named several defendants in addition to the lawyers and law firms for the 
corporations to the merger. By the time the district court rendered its opinion in August 1978, only the 
cases against the president and director of the acquired corporation, the law firm that acted as counsel for 
the acquired corporation, and two of its partners had not been resolved. 457 F. Supp. 682, 686-87 (D.D.C. 
1978).

4. 457 F. Supp. at 713.
5. Kramer, Clients' Frauds and Their Lawyers' Obligations: A Study in Professional Irresponsibility, 67 

Geo. L.J. 991 (1979).
6. The Code became effective on January 1, 1970. ABA Code of Professional Responsibility 

Preface i. It is comprised of disciplinary rules (DR's), ethical considerations (EC’s), and canons.
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I. Standards of Professional Conduct Pursuant to the Code of 
Professional Responsibility

Professor Kramer’s article emphasizes three points. First, it states that a 
uniform rule should be adopted in the United States with respect to a lawyer’s 
required response to the discovery that a client has committed a fraud in the 
course of the legal representation.7 Second, this rule should resolve the 
conflict between the lawyer’s duty to preserve his client’s confidences and 
secrets and the lawyer’s duty as an officer of the court.8 Third, if the client 
refuses to rectify the fraud, the rule should make withdrawal from the 
representation mandatory until such time as the many issues underlying the 
lawyer’s duty to speak out are adequately resolved by the legal profession and 
the courts.9

7. Kramer, supra note 5, at 998-99.
8. Id. at 1000, 1001.
9. Id. at 1001.
10. Although the Code may serve as a guide to the proper action for a lawyer to take in a particular 

situation, it will not act as a shield from liability. The Code “does [not] . . . undertake to define standards 
for civil liability of lawyers for professional conduct.” ABA Code of Professional Responsibility, 
(1977 ed.) (preliminary statement). The Code has no statutory force. E.F. Hutton & Co. v. Brown, 305 F. 
Supp. 371, 377 n.7 (S.D. Tex. 1969). But it has been recognized that the Code provides appropriate 
guidelines for proper professional behavior. See Fund of Funds, Ltd. v. Arthur Andersen & Co., 567 F.2d 
225, 227 & n.2 (2d Cir. 1977) (Code guideline for disqualification of counsel; plaintiffs counsel disqualified 
when in position to receive privileged information from defendant’s regular counsel) (citing NCK 
Organization Ltd. v. Bregman, 542 F.2d 128, 129 n.2 (2d Cir. 1976)); cf. SEC v. Arthur Young & Co., 590 
F.2d 785, 789 (9th Cir. 1979) (certified public accountant discharged professional obligations by complying 
with Generally Accepted Auditing Standards); Escott v. BarChris Constr. Corp., 283 F. Supp. 643, 703 
(S.D.N.Y. 1968) (accountants not held to higher standard than that recognized in their profession). But see 
United States v. Simon, 425 F.2d 796, 805-07 (2d Cir. 1969) (claim of adherence to professional principles 
does not excuse failure to disclose fraud when accountant knowingly certified false financial statement), 
cert, denied, 397 U.S. 1006 (1970).

11. Kramer, supra note 5, at 1000, 1001.

Little time need be spent on Professor Kramer’s suggestion that a uniform 
rule with respect to a lawyer’s duty is needed by the legal profession. 
Professor Kramer’s criticism of the present system, in which variant rules are 
applicable because of divergent views in the several jurisdictions, is quite 
persuasive. Moreover, the matter may be further complicated when the 
lawyer’s conduct is scrutinized in federal court in a matter involving federal 
law. Although a lawyer’s conduct in a particular situation might be in 
accordance with state standards, it might be inconsistent with federal law.10 
In addition, administrative bodies, such as the SEC, that have the authority to 
discipline lawyers may have yet a different view of the appropriate standard of 
conduct in these situations.

But Professor Kramer’s second point, that the uniform rule should resolve 
the conflict between the lawyer’s duty of confidentiality and his duty to the 
courts and the administration of justice11 assumes too much. Although 
Professor Kramer correctly acknowledges that the duty of confidentiality is 
not absolute, he gives too little emphasis to the rules in the Code that require 
or permit disclosure by the lawyer. Admittedly, the Code is less than crystal 
clear on the lawyer’s duty to speak out, but it nevertheless provides a fair 
amount of guidance.

The apparent conflict in the Code is most obvious in DR 7-102(B)(1), 
which requires a lawyer to speak out except when the information in his 
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possession is protected as a privileged communication.12 When DR 7- 
102(B)(1) first became effective in 1970, this exception was not incorporated 
in the rule. In 1974 the rule was amended by adding the exception, apparently 
because of a concern for possible conflicts with state-law obligations to 
protect privileged communications.13

12. DR 7-102(B)(l) provides:

A lawyer who receives information clearly establishing that:
(1) His client has, in the course of the representation, perpetrated a fraud upon a person or 
tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is 
unable to do so, he shall reveal the fraud to the affected person or tribunal, except when the 
information is protected as a privileged communication.

ABA Code of Professional Responsibility DR 7-102(B)(l).
13. ABA National Institute, Responsiblity of Lawyers Advising Management, 30 Bus. Law. 13, 20 

(Special Issue March 1975) (remarks of Lewis H. Van Dusen, Jr.); Lome, The Corporate and Securities 
Adviser, The Public Interest, and Professional Ethics, 76 Mich. L. Rev. 425, 444 (1978).

14. ABA Code of Professional Responsibility DR 7-102(B)(l) (emphasis added).
15. Prior to the adoption of the Code in 1970, when the ABA Canons governed the ethical obligations of 

lawyers, ABA Canon 41 provided:

When a lawyer discovers that some fraud or deception has been practiced, which has unjustly 
imposed upon the court or a party, he should endeavor to rectify it; at first by advising his 
client, and if his client refuses to forego the advantage thus unjustly gained, he should 
promptly inform the injured person or his counsel, so that they may take appropriate steps.

Report, 53 A.B.A. Rep. 495, 498 (1928). It can be argued that Canon 41’s revelation requirement was 
“nullified” by ABA Formal Opinion 287 in 1953. See Ferren, The Corporate Lawyer's Obligation to the 
Public Interest, 33 Bus. Law. 1253, 1261-66 (Special Issue March 1978); Kramer, supra note 5, at 992 & 
n. 10. Opinion 287 may be read, however, to prohibit revelation under some circumstances, and permit it in 
others. Ferren, supra at 1265.

16. ABA Comm, on Ethics and Professional Responsibility, Recent Ethics Opinions, No. 
341, at 4 (1975).

17. ABA Code of Professional Responsibility EC 4-4. DR 2-101(A) provides:

“Confidence” refers to information protected by the attorney-client privilege under applicable 
law, and “secret" refers to other information gained in the professional relationship that the 
client has requested to be held inviolate or the disclosure of which would be embarrassing or 
would be likely to be detrimental to the client.

The present rule, read literally, clearly prefers confidentiality over revela
tion. DR 7-102(B)(1) expressly provides that a lawyer “shall reveal [the 
client’s] . . . fraud to the affected person or tribunal, except when the 
information is protected as a privileged communication."'4 This preference 
appears to be consistent with the pre-1970 rule concerning the lawyer’s duty 
to speak out or remain silent.15

ABA Opinion 341 defines privileged communications as “those confidences 
and secrets that are required to be preserved by DR 4-101.”16 The terms 
“confidences” and “secrets” as used in DR 4-101 are intended to be broader 
than “privileged communications” in the context of the traditional attorney
client privilege.17 This being the case, the conflict between the duty of 
confidentiality and the duty to speak out goes beyond dealing with the 
restrictions imposed by the evidentiary attorney-client privilege. The conflict 
extends to information that is outside the evidentiary privilege because the 
attorney’s ethical obligation to preserve the client’s confidences and secrets 



1979] Client Fraud 195

“exists without regard to the nature or source of information or the fact that 
others share the knowledge.”18

A few points concerning the evidentiary privilege should be noted. First, 
the privilege is construed narrowly and strictly because its application 
detracts from full disclosure and thus is detrimental to the administration of 
justice.19 It therefore may be asserted only after careful analysis shows that all 
of the elements necessary to bring it into existence are present.20 Second, the 
privilege does not apply to communications concerning the prospective 
commission of a crime or fraud.21 To the extent that a client has committed a 
fraud during the course of the legal representation the lawyer is permitted, 
and perhaps required, to reveal communications that would otherwise be 
confidential. Third, in the case of a corporate client, only communications 
between the lawyer and certain persons who represent the corporation are 
privileged.22 Thus, in the case of a corporate client, the communications to be

18. ABA Code of Professional Responsibility EC 4-4.
19. Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 612 (8th Cir. 1978) (en banc) (Henley, J., 

concurring in part and dissenting in part); Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 314, 323 
(7th Cir.), cert, denied, 375 U.S. 929 (1963); United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 
358 (D. Mass. 1950); 8 J. Wigmore, A Treatise on the Anglo-American System of Evidence in 
Trials at Common Law § 2291, at 554 (J. McNaughton rev. ed. 1961).

20. The attorney-client privilege does not arise unless the following conditions are met:

(1) The communications must originate in a confidence that they will not be disclosed.
(2) This element of confidentiality must be essential to the full and satisfactory maintenance of 
the relation between the parties.
(3) The relation must be one which in the opinion of the community ought to be sedulously 
fostered.
(4) The injury that would inure to the relation by the disclosure of the communications must 
be greater than the benefit thereby gained for the correct disposal of litigation.

8 J. Wigmore, supra note 19, § 2285, at 527 (quoted in Garner v. Wolfmbarger, 430 F.2d 1093, 1100 (5th 
Cir. 1970), cert, denied, 401 U.S. 974 (1971)); Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 314, 
318 (7th Cir.), cert, denied, 375 U.S. 929 (1963).

21. Garner v. Wolfmbarger, 430 F.2d 1093, 1102 (5th Cir. 1970), cert, denied, 401 U.S. 974 (1971); see, 
e.g., United States v. Aldridge, 484 F.2d 655, 658 (7th Cir. 1973) (communications from client to attorney 
made in furtherance of securities mail fraud scheme properly admitted into evidence under exception to 
privilege); United States v. Shewfelt, 455 F.2d 836, 840 (9th Cir.) (communications between attorney and 
client not privileged if made to effectuate fraudulent mail order land sale), cert, denied, 406 U.S. 944 (1972); 
Hyde Constr. Co. v. Koehring Co., 455 F.2d 337, 342 (5th Cir. 1972) (general rule is that communications 
made to attorney before or during commission of crime or fraud not privileged); United States v. Bartlett, 
449 F.2d 700, 704 (8th Cir. 1971) (even if defendant had been client of attorney in whom he confided, 
communications not privileged because made in furtherance of commission of crime), cert, denied, 405 U.S. 
932 (1972).

In Garner, the court suggested that the exception to the attorney-client privilege for communications 
concerning, or in furtherance of, the commission of a crime should extend to communications concerning 
prospective action of questionable legality. See 430 F.2d at 1103. It is settled that attorney-client 
communications concerning past wrongdoing are privileged. 8 J. Wigmore, supra note 19, § 2298, at 573.

22. Compare Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 608-10 (8th Cir. 1978) (en banc) 
(rejecting “control group” test, adopting modified Harper & Row test of corporate attorney-client 
privilege) and Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487, 491-92 (7th Cir. 1970) (corporate 
employee's communications to attorney privileged if made at direction of superiors, concerning subject 
matter upon which attorney’s advice sought by corporation, and limited to scope of employee's duties), 
aff d by an equally divided court, 400 U.S. 348 (1971) (per curiam) with Philadelphia v. Westinghouse Elec. 
Corp., 210 F. Supp. 483, 485 (E D. Pa. 1962) (communications made on behalf of corporation to attorney 
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revealed may not be privileged in the first instance if the communicant is not 
in the protected group. Finally, the severity of injury to the persons affected 
by the client’s fraud might, on balance, outweigh the policies sought to be 
promoted by application of the privilege.* 23 In such a case, public policy 
should dictate that the privilege be abrogated. Accordingly, there are several 
considerations that must be carefully examined before the attorney-client 
privilege may be asserted as the basis for nondisclosure by the lawyer.

privileged only if communicator member of corporate “control group”), mandamus and prohibition denied 
sub nom., General Elec. Co. v. Kirkpatrick, 312 F.2d 742 (3d Cir. 1962), cert, denied., 372 U.S. 943 (1963). 
See Gruenbaum, Corporate/Securities Lawyers: Disclosure, Responsibility, and Liability to Investors, and 
National Student Marketing Corp., 54 Notre Dame Law. 795, 824-25 (1979).

23. Cf. Tarasoff v. Regents of Univ, of Cal., 17 Cal. 3d 425, 441-42, 551 P.2d 334, 346-47, 131 Cal. Rptr. 
14, 26-27 (1976) (psychotherapist obliged to use reasonable care to protect intended victim of psychiatric 
patient; under circumstances, revelation of patient’s threats not breach of professional ethics).

24. ABA Code of Professional Responsibility DR 4-101(C)(3).
25. Id. DR 4-101(C)(2).
26. Id. DR l-102(A)(4).
27. Indeed, the lawyers in National Student Marketing Corp, were found by the court to have aided and 

abetted the violations of law alleged, including violations of the antifraud provision of the Securities 
Exchange Act of 1934. 457 F. Supp. 682, 712 (D.D.C. 1978). Therefore, one could argue quite forcibly that 
they had “engaged” in conduct “involving dishonesty, fraud, deceit, or misrepresentation" prohibited by 
DR 1-102(A)(4).

28. DR 7-102(A)(3) provides that a lawyer shall not “[c]onceal or knowingly fail to disclose that which 
he is required by law to reveal”; DR 7-102(A)(5) prohibits a lawyer from “[k]nowingly mak[ing] a false 
statement of law or fact”; DR 7-102(A)(7) prohibits a lawyer from counseling or assisting "his client in 
conduct that the lawyer knows to be illegal or fraudulent”; and DR 7-102(A)(8) prohibits a lawyer from 
knowingly engaging in “other illegal conduct or conduct contrary to a Disciplinary Rule.”

If a lawyer’s involvement in fraudulent activity is sufficient to cast him as a “participant” or as 
“engaging” in the activity, then his silence may result in a violation of any, some, or all of the Disciplinary 
Rules noted. It must be remembered that a fraud may be committed by an omission and not only by an 
affirmative misstatement. Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972); 17 C.F.R. 
§ 240.10b-5 (1978). Therefore, acquiescent participants in a fraudulent scheme may violate the law by 
failing to fulfill their disclosure obligations. See generally Bauman, Rule 10b-5 and the Corporation’s 
Affirmative Duty to Disclose, 61 Geo. L.J. 935 (1979).

Notwithstanding the ethical prohibition against revelation of the client’s 
secrets and confidences, several provisions of the Code support the argument 
that a lawyer may or must speak out about a client’s fraud. Most notable is 
DR 4-101(C)(3), which provides that a lawyer may reveal “[t]he intention of 
his client to commit a crime and the information necessary to prevent the 
crime.”24 Therefore, to the extent that a client’s fraud rises to the level of a 
crime, the Code permits the lawyer to speak out.

In addition, DR 4- 101(C)(2) permits a lawyer to reveal “[confidences or 
secrets when permitted under Disciplinary Rules or required by law.”25 
Several arguments support a duty to speak out under DR 4-101(C)(2). The 
touchstone of these arguments is DR 1-102(A)(4), which prohibits a lawyer 
from engaging “in conduct involving dishonesty, fraud, deceit, or 
misrepresentation.”26

If a lawyer’s involvement in a particular client matter that constitutes or is 
part of a fraud is significant enough to cast him as a “participant,”27 silence 
may be viewed as “engaging” in the conduct in violation of DR l-102(A)(4). 
Such conduct also potentially violates at least four other disciplinary rules.28 
In many instances, the only way for the lawyer to avoid these violations is to 
reveal the client’s confidences or secrets as permitted by DR 4-101(C)(2). And 
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if revelation is the only means of avoiding transgression of a disciplinary rule 
or the law, it would seem implicit in the rule or law that revelation is 
permitted. In addition, to the extent that the “lawyer participant’s’’ continued 
silence would constitute a violation of law, it would seem implicit that an 
affirmative duty of disclosure arises under the law and that such disclosure 
again would be permitted under DR 4-101(C)(2).

Finally, DR 4-101 (C)(4) permits a lawyer to reveal “[c]onfidences or 
secrets necessary to . . . defend himself or his employees or associates against 
an accusation of wrongful conduct.” There is ample authority for the 
proposition that a lawyer’s involvement in a particular transaction may result 
in a finding that the lawyer aided and abetted illegal activity.29 Under such 
circumstances, the Code permits a lawyer to speak out.30 Indeed, in at least 
one reported decision, a lawyer revealed personally exculpatory information 
to the SEC and to the victim of his former client’s activity, and the lawyer’s 
action was not viewed by the court with disapproval.31

It may be unnecessary to search through the Code for an avenue permitting 
the lawyer to disclose information that is considered to be a confidence or 
secret. In the case of a corporate client, the definition of “client” determines 
whether many of the legal and ethical questions concerning the application of 
the attorney-client privilege must be addressed. Ethical Consideration 5-18 
defines the corporate client as “the entity and not... a stockholder, director, 
officer, employee, representative, or other person connected with the en
tity.”32 If all of the stockholders, rather than a single stockholder as stated in 
EC 5-18, are considered to be the “entity,” then the lawyer’s release of 
information to all of the stockholders would not breach any privilege.33

29. See, e.g., SEC v. Coven, 581 F.2d 1020, 1023, 1028 (2d Cir. 1978) (drafting of letter fraudulently 
representing that minimum number of shares in all-or-none offering had been sold), cert, denied, 99 S. Ct. 
1432 (1979); SEC v. Management Dynamics, Inc., 515 F.2d 801, 804-05, 809-10 (2d Cir. 1975) 
(preparation and review of misleading documents); SEC v. Spectrum, Ltd., 489 F.2d 535, 541 (2d Cir. 
1973) (use of attorney’s opinion letter to sell unregistered securities exposes attorney to liability); United 
States v. Sarantos, 455 F.2d 877, 879-80 (2d Cir. 1972) (filing visa petitions for illegal aliens who had 
entered into sham marriages); SEC v. National Student Marketing Corp., 457 F. Supp. 682, 712 (D.D.C.) 
(failure to interfere with fraudulent merger closing), appeal pending, No. 79-1053 (DC. Cir. 1978); SEC v. 
National Student Marketing Corp., 402 F. Supp. 641, 646-47 (D.D.C. 1975) (drafting of technically correct 
opinion letters concerning sale of subsidiary, despite knowledge that transaction was sham).

30. ABA Code of Professional Responsibility DR 4-101(C)(4).
31. Meyerhofer v. Empire Fire & Marine Ins. Co., 497 F.2d 1190, 1193-95 (2d Cir.) (attorney filed 

affidavit stating that former client’s stock registration statement false and misleading; permissible to 
disclose existence of affidavit to plaintiff who had joined attorney in suit against former client), cert, denied, 
419 U.S. 998 (1974).

32. ABA Code of Professional Responsibility EC 5-18.
33. In Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970), cert, denied, 401 U.S. 974 (1971), the 

court refused to uphold a corporation’s claim of the attorney-client privilege over the shareholders’ request 
for documents from the corporation in the course of a civil suit. Id. at 1104. In discussing the various 
interests comprising the “entity," the court stated:

[I]t must be borne in mind that management does not manage for itself and that the 
beneficiaries of its action are the stockholders. Conceptualistic phrases describing the 
corporation as an entity separate from its stockholders are not useful tools of analysis. They 
serve only to obscure the fact that management has duties which run to the benefit ultimately 
of the stockholders. . . . There may be many situations in which the corporate entity, or its 
management, or both, have interests adverse to those of some or all stockholders. But when 
all is said and done management is not managing for itself.

Id. at 1101 (emphasis added).
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Although this is only one of many possible constructions of EC 5-18, it would 
seem that in at least some instances all of the stockholders might be directly 
affected by the “secret” or “confidential” corporate act. If all of the 
stockholders are directly affected, then arguably they are the “entity.” In 
those instances the lawyer would breach no confidence or secret by revealing 
information to his client, namely, all of the stockholders.

For the purpose of assessing who is the client, it is not inappropriate to 
postulate that the interests of the stockholders overlap with those of the 
entity, and that a lawyer’s rendition of legal services to the entity includes, to 
varying degrees, the rendition of services to the stockholders. Of course the 
entity itself can not speak, but instead must speak through its management or 
board of directors. In contemporary thinking, it is the management34 or the 
legally constituted board35 that is the “entity.” Nevertheless, the analysis of 
who is the client can not stop there. Rather, one must realistically appraise the 
interrelationship between the entity, its management, the board, and the 
stockholders. In many, but not all cases, such an appraisal will lead to the 
undeniable truth that these interests are identical.36 Attempts to distinguish 
between the interests of each can frequently, although certainly not always, 
lead only to insoluble confusion.37 When the interests are realistically one and 
the same, the lawyer in effect represents each “interest.” Under such 
circumstances, it can hardly be said that the lawyer does not have a duty that 
runs to the stockholders.

34. See Riger, The Lawyer-Director—“A Vexing Problem", 33 Bus. Law. 2381, 2384 (1978) (“The 
pragmatic starting point is the fact that a lawyer employed or retained by a corporation is employed or 
retained by the management of the corporation. Being so employed, his allegiance is necessarily to the 
management with whom he consults and whom he advises in matters relating to management’s duties in 
running the company.”) (citation omitted); Van Dusen, Who is Counsel’s Corporate Client, 31 Bus. Law. 
474, 475 (1975) (“As a practical matter, in the day-to-day representation of a corporation, the corporation 
is its management . . . .”). But see Redlich, Lawyers, the Temple, and the Market Place, 30 Bus. Law. 65, 
68 (Special Issue March 1975) (lawyer must not confuse interests of management with interests of real 
client).

35. See Marsh, Relations with Management and Individual Financial Interests, 33 Bus. Law. 1227, 
1234 (Special Issue March 1978) (lawyer for corporation must treat legally constituted majority of board of 
directors as “corporation”).

36. See Garner v. Wolfinbarger, 430 F.2d 1093, 1101 (5th Cir. 1970) (description of “corporation” as 
entity separate from stockholders obscures fact that management’s duties run ultimately to benefit of 
stockholders), cert, denied, 401 U.S. 974 (1971). See also Kidwell ex rei. Penfold v. Meikle, 597 F.2d 1273, 
1296 (9th Cir. 1979) (corporate counsel held to owe fiduciary duties to issuer’s security holders); Felts v. 
National Account Sys. Ass’ns, Inc., [Current] Fed. Sec. L. Rep. (CCH) f 96,860, at 95,520 (N.D. Miss. 
1978) (under federal securities laws, legal services performed by corporate counsel are undertaken for 
benefit of purchasers as well as issuer), appeal docketed, No. 79-1639 (5th Cir. March 15, 1979).

37. See note 33 supra.
38. Kramer, supra note 5, at 1001.
39. Id. at 1002.

Professor Kramer’s third point, that the interim solution to the unsettled 
questions concerning the lawyer’s duty to speak out is a rule requiring 
mandatory withdrawal,38 assumes, perhaps incorrectly, that the present rules 
do not adequately provide for such withdrawal. Professor Kramer correctly 
notes that DR 2-110(B)(2) arguably “already requires a lawyer to withdraw 
in some situations.”39 His discussion of this rule, however, appears to be 
limited to mandatory withdrawal by the advocate, not by the adviser.

What must be brought out in the discussion of the mandatory withdrawal 
provisions of DR 2-110(B)(2) is that the rule makes an important distinction 
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between the duty of the advocate and that of the adviser to withdraw. As 
discussed more fully later in this article,40 there is an important distinction 
between the responsibilities of the advocate and the adviser. The adviser must 
perform his functions with greater equanimity than the advocate, and he is 
not as restrained as the advocate in the representation of the client. In fact, 
DR 2-110(B)(2) requires that in certain circumstances, a lawyer representing 
a client other than before a tribunal “shall withdraw from [the] employ
ment.”41 There is no requirement that permission be obtained from the court. 
This duty to withdraw is mandatory and unqualified.42

42. It is true, as Professor Kramer points out, that there are circumstances in which DR 2-110(B)(2) 
requires the advocate to withdraw, subject to judicial approval, if required by local law. Kramer, supra note 
5, at 1002. It is also true that "permission to withdraw is unlikely to be granted” under some 
circumstances. Id.

43. DR l-102(A)(4) provides that a lawyer may not “engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation." For the prohibitions in DR 7- 102(A)(7) and 7- 102(A)(8), see note 28 supra.

44. DR 7-102(A)(7).
45. See notes 27-28 supra and accompanying text.
46. ABA Code of Professional Responsibility 1 (1977 ed.) (preliminary statement) (emphasis 

added).
47. Id.

In addition to the foregoing, it can be argued that DR l-102(A)(4), DR 7- 
102(A)(7), and DR 7-102(A)(8) each require the lawyer, at a minimum, to 
withdraw from the representation43 when a client refuses to rectify a fraud 
committed during the course of the legal representation. Under these rules a 
lawyer is prohibited from engaging in conduct involving dishonesty, fraud, 
deceit, or misrepresentation, or conduct that is illegal or contrary to a 
disciplinary rule. One of these rules also explicitly prohibits a lawyer from 
counseling or assisting a client “in conduct that the lawyer knows to be illegal 
or fraudulent.”44 Therefore, if a lawyer is sufficiently involved in a particular 
matter so that he may be viewed as “engaging”45 in the illegal or fraudulent 
conduct, under any of the cited disciplinary rules, the only way to “disen- 

il gage” from the conduct would be withdrawal from the representation. This
effectively amounts to mandatory withdrawal.

¡i The disciplinary rules of the Code, however, are not necessarily the rules by
ij which the ethical duty to “speak out” should be evaluated. As set forth in the

preliminary statement of the Code: “The Disciplinary Rules state the 
i|j minimum level of conduct below which no lawyer can fall without being
n subject to disciplinary action.”46 It is the canons and ethical considerations of
It the Code that establish the standards of professional conduct expected of

lawyers, and set the objectives toward which a lawyer should strive.47 
j| Therefore, it seems inappropriate that the duty to “speak out” should be

examined solely by analysis of the disciplinary rules. Such an approach evades

fli 40. See notes 53-62 infra and accompanying text.
41. DR 2-110(B)(2) provides:

Ik
(B) Mandatory withdrawal.

A lawyer representing a client before a tribunal, with its permission if required by its rules, 
shall withdraw from employment, and a lawyer representing a client in other matters shall 
withdraw from employment if:

(2) He knows or it is obvious that his continued employment will result in violation of a 
Disciplinary Rule.
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the fundamental principles upon which the Code is founded. Analysis under 
the canons and the ethical considerations, as well as under the disciplinary 
rules, of the issues discussed in this article leaves little doubt that in some 
circumstances a lawyer, because of his duty to the public and his role in 
society,48 has a duty to speak out upon learning that his client has perpetrated 
a fraud upon others during the course of the legal representation.

II. Standards of Professional Conduct Required by the 
Federal Securities Laws as Administered by the SEC

The SEC is an administrative body created by section 4 of the Securities 
Exchange Act of 1934.49 It has been granted the authority to promulgate rules 
designed to implement the provisions of the federal securities laws.50 Pursuant 
to this authority the SEC has adopted rule 2(e) of its Rules of Practice.51 
Under rule 2(e),

[t]he Commission may deny, temporarily or permanently, the 
privilege of appearing or practicing before it in any way to any 
person who is found by the Commission . . . (i) not to possess the 
requisite qualifications to represent others, or (ii) to be lacking in 
character or integrity or to have engaged in unethical or improper 
professional conduct, or (iii) to have willfully violated, or willfully 
aided and abetted the violation of any provision of the Federal 
securities laws . . . , or the rules and regulations thereunder.52

Over the years the SEC has exercised its rule 2(e) authority against various 
types of professionals including lawyers.53 The proceedings against lawyers, 
however, usually have been limited to cases in which the lawyers acted as

48. Id. (preamble and preliminary statement).
49. 15 U.S.C. § 78d (1976).
50. See § 19 of the Securities Act of 1933, 15 U.S.C. § 77s (1976); § 23 of the Exchange Act, 15 U.S.C. 

§ 78w (1976); cf. § 20 of the Public Utility Holding Company Act of 1935, 15 U.S.C. § 79t (1976); § 319 
of the Trust Indenture Act of 1939, 15 U.S.C. § 77sss (1976); § 38 of the Investment Company Act of 
1940, 15 U.S.C. § 80a-37(a) (1976); § 211 of the Investment Advisers Act of 1940, 15 U.S.C. § 806-ll(a) 
(1976).

51. 17 C.F.R. § 201.2(e) (1978). The authority cited for the promulgation of rule 2(e) is 15 U.S.C. 
§§ 77s, 78w, 79t, 77sss, 80a-37, and 80b-11 (1976). Touche Ross & Co. v. SEC, [Current] Fed. Sec. L. 
Rep. (CCH) U 96,854, at 95,479 & n.12 (2d Cir. May 10, 1979).

52. 17 C.F.R. § 201.2(e)(1) (1978). Practice before the Commission is defined in rule 2(g) of the 
Commission’s Rules of Practice as:

(1) transacting any business with the Commission; and
(2) the preparation of any statement, opinion or other paper by any attorney, accountant, 
engineer or other expert, filed with the Commission in any registration statement, notifica
tion, application, report or other document with the consent of such attorney, accountant, 
engineer or other expert.

17 C.F.R. § 201.2(g) (1978).
53. See In re Keating, Muething & Klekamp, Securities Exchange Act of 1934 Release No. 15,982 (July 

2, 1979) (SEC accepted offer of settlement made by law firm charged with collective knowledge of 
improprieties); In re Emanuel Fields, [1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) 79,407 (1973) 
(attorney permanently disqualified from practicing before SEC).
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advisers rather than advocates.54 This distinction is critical in analyzing the 
duty to speak out, because the responsibility of a lawyer is perceived 
differently depending on whether the lawyer acts as an adviser or as an 
advocate.55

A lawyer acting in the capacity of an adviser may be viewed as having 
responsibilities that run to the client as well as to others. This responsibility 
stems from the lawyer’s participation and involvement in the client’s decision
making process concerning the client’s contemplated conduct.56 In many if 
not most securities transactions, a lawyer’s opinion or judgment is the “pass 
key” to consummation.57 In addition, lawyers play an almost indispensible 
role in the disclosure process of the federal securities laws. The lawyer, then, 
may be viewed as a “participant” in the conduct that takes place upon 
issuance of the pass key or in the disclosure made by the client. The lawyer 
therefore must be cognizant of, and responsible to, the interests of the 
investing public—the interests of those persons who are affected by the 
lawyer’s professional conduct and who are the intended beneficiaries of the 
protections afforded by the federal securities laws. The failure of a lawyer to 
be responsive to these concerns can be the basis for a rule 2(e) proceeding by 
the SEC.

54. See cases cited in note 53 supra. See also In re Plotkin, Yolles, Siegel & Turner, Securities Act 
Release No. 5841 (July 5, 1977) (attorneys who concealed their ownership interest advised investors to 
purchase shares in oil and gas exploration scheme; SEC accepted eighteen-month resignation from 
practice); In re J. M. Ferguson, Securities Act Release No. 5523 (Aug. 21, 1974) (municipal bond counsel 
knowingly approved prospectus that failed to include material facts; SEC censured attorney); In re Irwin L. 
Germaise & Thomas F. Quinn, Securities Act Release No. 5216 (Dec. 7, 1971) (attorneys representing 
corporation and underwriter in public offering failed to disclose they were law partners); cf. In re Arthur 
Andersen & Co., [1973-1974 Transfer Binder] Fed. Sec. L. Rep. (CCH) f 79,900, at 84,263 (1974) 
(accounting firm censured for acquiescing in incomplete disclosure in corporate proxy statement); Sonde, 
supra note 1, at 836.

55. See notes 40-42 supra and accompanying text; Gruenbaum, supra note 22, at 800-04. Recently, 
Harold M. Williams, chairman of the Securities and Exchange Commission, commented:

As an advocate—e.g., in the courtroom—except in unusual situations, [the lawyer’s] job is to 
vindicate the client’s position, to justify what the client did in the past or wishes to do in the 
future. In the advisor capacity, however, the lawyer’s role is different. It is there that he has 
the opportunity to bring considerations of both ethics and law to bear on the corporation’s 
future conduct.

Williams, Corporate Accountability and the Lawyer's Role, 34 Bus. Law. 7, 13 (1978). See also Sommer, 
The Emerging Responsibilities of the Securities Lawyer, [1973-1974 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) 1] 79,631, at 83,689-90(1974).

56. In 1973, the Commission, in In re Emanuel Fields, [1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) 
T 79,407 (1973), stated:

Very little of a securities lawyer’s work is adversary in character. He doesn’t work in 
courtrooms where the pressure of vigilant adversaries and alert judges checks him. He works 
in his office where he prepares prospectuses, proxy statements, opinions of counsel, and other 
documents that we, our staff, the financial community, and the investing public must take on 
faith.

Id. at 83,174-75 n.20 (emphasis added). See also In re Arthur Andersen & Co., [1973-1974 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) U 79,900, at 84,263 (1974); Douglas, Directors Who Do Not Direct, 47 
Harv. L. Rev. 1305, 1328-29 (1934) (describing single-mindedness of lawyers in attempting to achieve 
client’s desired ends); Sommer, supra note 55, at 83,689-90.

57. Sommer, supra note 55, at 83,689; see Gruenbaum, supra note 22, at 798 n.15.
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This is not to suggest that a lawyer’s primary duty is owed to investors. 
Nothing could be further from the truth.58 It is the corporation and the board 
of directors who are responsible to investors. In carrying out his obligations to 
a corporate client, however, the lawyer must not lose sight of the client’s 
obligations to make full and fair disclosure to investors. If a lawyer who has 
counseled a corporate client in a particular matter finds himself in a position 
in which the client is under a duty to make disclosure to investors concerning 
the matter and the client refuses to make the necessary disclosure, then the 
lawyer may not stand by and silently acquiesce. Similarly, when a corporate 
client has made partial disclosure, as a result of which further disclosure is 
required, the lawyer may not remain silent in the face of the client’s refusal to 
make such further disclosure. In both cases the lawyer may be deemed to have 
participated in the conduct. For the purposes of this analysis, however, such 
participation must be viewed as having been predicated on the assumption 
that the client would proceed in accordance with the law.

58. ABA Code of Professional Responsibility EC 5-18 (“A lawyer . . . retained by a corporation 
. . . owes his allegiance to the entity and not to a stockholder, director, officer, employee, representative, 
or other person connected with the entity.”). See generally Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 
1970) (corporation permitted to invoke limited attorney-client privilege in shareholder derivative suit), 
cert, denied, 401 U.S. 974 (1971). But see SEC Chm. Garrett speech, [1973] Sec. Reg. & L. Rep. (BNA), 
No. 223, A-15, A-16 (Oct. 17, 1973) (primary responsiblity of public company’s counsel is to company’s 
investors and not to corporate management). See generally Bauman, supra note 28.

59. See SEC v. National Student Marketing Corp., 457 F.Supp. 682, 713 (counsel required to object to 
merger when material information not disclosed to shareholder), appeal pending, No. 79-1053 (D C. Cir. 
1978); In re Carter & Johnson, [Current] Sec Reg. & L. Rf.p. (BNA) No. 494, F-l, F-13 (Mar. 14, 1979) 
(corporate counsel not “rubber stamp” for management). See generally ABA Code of Professonal 
Responsibilty EC 7-3, 7-5, 7-6, 7-7, 7-8 & 7-9.

60. [1973-1974 Transfer Binder] Fed. Sec. L. Rep. (CCH) fl 79,900(1974).
61. Id. at 84,263; see In re Emanuel Fields, [1973 Transfer Binder] Fed. Sec. L. Rep. (CCH) fl 79,407. 

at 83,174 n.20 (1973) (private lawyer plays strategic role in investment process and enforcement of federal 
laws intended to ensure integrity of process); cf. Meyerhofer v. Empire Fire & Marine Ins. Co., 497 F.2d 
1190, 1195 (2d Cir.) (upholding right of attorney to make appropriate disclosure with respect to role in 
public securities offering, even though disclosure against interest of former client), cert, denied, 419 U.S. 
998 (1974).

62. See Gruenbaum, supra note 22, at 799.

It is the duty of the lawyer to advise his client about the proper course of 
conduct in the circumstances described in the preceding paragraph.59 When 
the client acts in accordance with the advice, the lawyer need do no more. 
When the client refuses to act as counseled, the lawyer, in the absence of 
mitigating factors, has a duty to take an independent course of action that can 
include speaking out. As the SEC stated in In re Arthur Andersen & Co.:60 
“Professionals involved in the disclosure process are in a very real sense 
representatives of the investing public served by the Commission, and, as a 
result, their dealings with the Commission and its staff must be permeated 
with candor and full disclosure.”61 As such a representative, the lawyer must 
counsel his client to comply with the law and must avoid becoming a 
participant in unlawful conduct. As the possessor of the pass key, the critical 
role of the lawyer in corporate business transactions calls for his awareness of, 
and responsibility to, investor interests.62

In addition to proceeding against a lawyer under rule 2(e) for involvement 
or participation in a given transaction or conduct, the SEC may proceed 
against a lawyer who has “engaged in unethical or improper professional 
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conduct.”63 Whether “unethical” as used in this context refers to the 
standards prescribed by the Code is an open question. The SEC’s Office of the 
General Counsel, however, has argued that in SEC administrative proceed
ings the Code should be used as the basis forjudging the conduct of lawyers.64 
This result would appear to be desirable because of its self-governance 
implications. Unfortunately, there are inconsistencies between the language of 
the Code and the standards applicable in SEC administrative proceedings as a 
result of past administrative decisions65 and SEC pronouncements.

In any event, the point to be emphasized here is that a lawyer’s responsibili
ty upon learning that his client has, during the course of the representation, 
committed a fraud may be governed not only by standards of professional 
conduct, but also by the law as interpreted by administrative bodies such as 
the SEC. Indeed, the Code expressly rejects the notion that it sets the legal 
standards by which a lawyer’s conduct should be judged.66 In judging a 
lawyer’s conduct the SEC may find guidance in the pronouncements of the 
ABA, but it is not bound to follow them. This point of course supports 
Professor Kramer’s criticism that a uniform rule acceptable in all jurisdic
tions is needed but does not exist.67 It is incumbent upon the legal profession 
to articulate, with the cooperation of administrative agencies such as the SEC,

63. 17 C.F.R. § 201.2(e)(1) (1978).
64. In re Carter & Johnson, [Current] Sec. Reg. & L. Rep. (BNA) No. 494, F-l, F-l 1 (Mar. 14, 1979).
65. For example, the SEC, for the purposes of its administrative proceedings involving charges of fraud 

under § 10(b) of the Exchange Act and rule 10b-5 promulgated thereunder, has rejected the position that 
fraud under § 10(b) presupposes the Ernst & Ernst v. Hochfelder definition of scienter—“a mental state 
embracing intent to deceive, manipulate or defraud." 425 U.S. 185, 193-94 n.12 (1976) (plaintiff must 
prove scienter in private damage action under § 10(b) of Exchange Act and rule 10b-5); see Arthur Lipper 
Corp. v. SEC, 547 F.2d 171, 180 (2d Cir. 1976) (SEC has consistently held that “willfully” as used in § 15 
of Exchange Act requires proof that defendant acted intentionally in sense that he was aware of what he 
was doing), cert, denied. 434 U.S. 1009 (1978). Instead the SEC contends that a broader standard of 
willfulness as set forth in Tager v. SEC, 344 F.2d 5 (2d Cir. 1965) is appropriate. The Second Circuit in 
Tager stated that: “‘willfully’ . . . means intentionally committing the act which constitutes the 
violation.” There is no requirement that the actor also be aware that he is violating one of the rules or 
Acts. Id. at 8. The ABA takes the position that for the purpose of interpreting the Code, “fraud" 
presupposes an intention to deceive. ABA Comm, on Ethics and Professional Responsibility, 
Recent Ethics Opinions, No. 341, at 5 (1975). The ABA, then, is in agreement with the Hochfelder 
definition.

Because the determination whether “fraud" has been committed differs depending on whether the 
Hochfelder or Tager test is applied, the determination of whether counsel has a duty to “speak out" may 
differ. DR 7- 102(B)(1) imposes a duty to disclose only upon the lawyer’s receipt of information clearly 
establishing that the client has perpetrated a “fraud." See note 12 supra and accompanying text. If counsel 
determines that the client’s conduct amounts to fraud under the Tager test but not under Hochfelder, what 
must he do? If the Code is to be applied in SEC administrative proceedings to judge a lawyer’s conduct, see 
notes 63-65 supra and accompanying text, it follows that under ABA Opinion No. 341 “scienter” as defined 
in Hochfelder is a prerequisite to a finding of fraud and to a duty to speak out. But the Hochfelder standard 
requires a greater degree of knowledge than the Tager standard. Conceivably, one may have every intention 
of committing an act without intending to manipulate, deceive, or defraud anyone. Under these 
circumstances use of the Tager test could lead to a finding of fraud, but no such finding could be made 
under the Hochfelder test. Consequently, the SEC’s rejection of Hochfelder and recognition of Tager in 
administrative proceedings is at odds with the SEC Office of the General Counsel’s assertion that the Code 
should be used as the basis for judging a lawyer’s conduct in administrative proceedings.

66. “The Code makes no attempt to prescribe either disciplinary procedures or penalties for violation of 
a Disciplinary Rule, nor does it undertake to define standards for civil liability of lawyers for professional 
conduct.” ABA Code of Professional Responsibility (1977 ed.) (preliminary statement).

67. Kramer, supra note 5, at 994-96.
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uniform standards to be applied when the issue of a lawyer’s duty to speak out 
arises. Although these standards do not necessarily have to be in the form of a 
rule, they at least should provide guidance regarding the proper course of 
conduct to corporate counsel and to those who must judge them.68

III. Standards of Professional Conduct Imposed by the Courts

In both civil and criminal cases the courts have imposed liability on 
lawyers for conduct related to representation of clients in matters affecting 
third persons. The nature of the transactions and the involvement of the 
lawyers in these cases has varied. Threads of commonality in the actions of 
the lawyers may be found, however. These threads include situations in which

68. The SEC recently requested comments on a petition for rulemaking concerning the attorney’s duty 
to disclose to the board of directors submitted by the Institute for Public Interest Representation (IPR), 
Georgetown University Law Center. 44 Fed. Reg. 44,881 (1979). The petition recommended the adoption 
of rules requiring “[ejvery corporation required to file reports” with the SEC to certify in Annual Reports 
on Form 10-K and Annual Reports disseminated to shareholders: (1) that the board of directors has 
instructed the corporation’s lawyers to report to the board any corporate activities discovered during the 
course of the representation that “violate or probably violate” any law and (a) “could result in material 
financial liability for the corporation,” (b) “call into question the quality and integrity of management in 
connection with corporate activity,” or (c) “are part of a pattern or practice of recurring activity;” (2) that 
all attorneys have indicated their compliance with the board’s instructions in (1) above; (3) that the full 
board has considered each attorney’s report and taken action as it considers appropriate; and (4) that 
information concerning any reported material violations or probable violations has been conveyed to the 
corporation’s independent auditors. Id. at 44,882. IPR also recommended rules requiring reporting 
corporations to file with the SEC certain agreements relating to outside counsel’s representation of, or 
relationship with, the corporations. Id. Finally, IPR recommended adoption of a rule requiring public 
disclosure of a lawyer’s withdrawal or dismissal from the representation. Id. The SEC explicitly refrained 
from taking any position with respect to the proposals. Id.

The proposed rules raise several problems and questions that IPR does not address in its petition. For 
example, the proposed rules, by requiring disclosure to the board of directors of violations or probable 
violations of any laws by management, would make the lawyer a judge of management’s character and 
integrity as well as its quality. This would surely detract from the level of communication between 
management and the lawyer. In addition, if a lawyer reports what he considers a “probable violation” to 
the board and it turns out that there had been no violation, significant damage to the reputation of the 
persons charged could follow. These problems are magnified by the oblique definition of “probable” 
violations: “close cases for which there are no certain professional judgment as to the ultimate legal 
conclusion.” IPR Petition (November 22, 1978) [on file at SEC Public Reference Room, Request File No. 
4-210],

The proposed rules also would require the lawyer to report to the board of directors violations or 
probable violations of law discovered by the lawyer during the course of the representation that occurred 
prior to the legal representation. In turn, if in the opinion of the board the violation is material, the board 
would be required to convey such information to the corporation’s independent auditors who conceivably 
could disclose the information to the SEC and the public. The end result could be a forced revelation of a 
client’s past crimes that is not required under the present state of the law, and indeed prohibited if the 
information was initially obtained through a privileged communication.

Finally, the unqualified obligation to publicly disclose the circumstances of counsel’s resignation or 
dismissal could, under some circumstances, do nothing more than embarrass and injure the reputations of 
all the parties involved without any benefit to the stockholders. One need devote little thought to imagine 
possible occurrences of personal differences that have absolutely nothing to do with the law but that can 
nonetheless lead to the lawyer’s resignation or dismissal. Such differences would hardly be within the scope 
of the federal securities laws or the SEC’s administrative processes. If such a provision is adopted, at a 
minimum, the disclosure obligation should be limited, in a manner similar to that imposed on auditors, to a 
disagreement over financial matters material to the corporation. See Item 4, Form 8-K. 
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a lawyer has rendered a legal opinion to a client knowing that it would be 
relied on by others; has participated in the preparation of documents to be 
disseminated by a client, knowing that others would rely on such documents; 
or has counseled a client in a particular matter to such an extent that the 
client’s illegal objective was substantially facilitated. In addition, in those 
cases in which the transactions in question were subject to the federal 
securities laws, the courts have emphasized the important role played by, and 
the consequent responsibility of, counsel in effectuating the protection 
intended by such laws. Therefore, a lawyer must be cognizant of the standards 
imposed by the courts in assessing personal responsibilities for a client’s fraud.

In SEC v. Spectrum, Ltd.,69 Chief Judge Kaufman, writing for a unanimous 
court, stated that in an SEC injunctive action a lawyer’s negligently prepared 
opinion letter, used as the basis for the sale of unregistered securities,70 could 
result in liability for the lawyer for aiding and abetting violations of section 5 
of the Securities Act.71 Judge Kaufman emphasized that because of the 
complexity of the federal securities laws and the important role played by the 
legal profession in effectively implementing such laws, a serious disruption 
would occur in “the smooth functioning of the securities markets ... if the 
public [could not] rely on the expertise proffered by an attorney when he 
renders an opinion on such matters.”72

It is significant that Judge Kaufman focused on the public interest in 
assessing the responsibility of the lawyer as corporate counsel.73 Obviously, 
Spectrum may be viewed as support for the proposition that a lawyer must 
consider the interests of persons other than his client, and the case can be read 
to suggest that it is appropriate for a lawyer to take affirmative steps to undo 
the potential harm that his conduct has aided.74 Although the court did not 
indicate whether this responsibility extends to requiring a lawyer to speak out, 
it is worth noting that Judge Kaufman was unimpressed by the ineffectual 
attempt of the counsel to prevent use of the original opinion letter that he had 
prepared.75 At a minimum, however, Spectrum does mean that the lawyer

69. 489 F.2d 535 (2d Cir. 1973).
70. Section 5 of the Securities Act prohibits the public offer or sale of securities unless an effective 

registration statement is on file with the SEC. 15 U.S.C § 77e (1976). Sections 3 and 4 of the Act exempt 
various securities and transactions from the prohibitions of section 5. 15 U.S.C §§ 77c, d (1976). Very 
often, when unregistered securities are sold on the basis of a section 3 or 4 exemption, a legal opinion 
representing that the securities are exempt is first obtained.

71. 489 F.2d at 541.
72. Id. at 541-42.
73. Chief Judge Kaufman stated:

In the distribution of unregistered securities, the preparation of an opinion letter is too 
essential and the reliance of the public too high to permit due diligence to be cast aside in the 
name of convenience. The public trust demands more of its legal advisers than “customary” 
activities which prove to be careless.

Id. at 542 (emphasis added).
74. Chief Judge Kaufman’s opinion in Spectrum did not discuss a lawyer’s responsibility in the context 

of a fraud committed by the client. Rather, the opinion discussed the legal profession’s role with respect to 
the sale of securities. Nevertheless, the rationale of Spectrum can be applied in a situation involving fraud. 
See SEC v. Coven, 581 F.2d 1020, 1028-29 (2d Cir. 1978) (Spectrum relied upon to hold attorney liable in 
aiding fraudulent premature closing of all-or-none offer of securities), cert, denied, 99 S. Ct. 1432 (1979). 
The perpetration of a fraud can be at least as damaging to the public interest as the unlawful sale of 
unregistered securities.

75. [Counsel]. . . realized that his opinion letter of December 4 could be used in due course to 
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must reach out in some manner to protect those persons who are, or will be, 
affected by the client’s wrongful conduct.

Another aspect of Spectrum supports the proposition that a lawyer has a 
duty to persons other than his client. The case states that when the lawyer’s 
judgment or opinion in a transaction constitutes the pass key to consumma
tion, there is a duty to prevent use of the key for an unlawful purpose.76 The 
method of fulfilling that duty will vary with the circumstances of each case 
and may include speaking out.77

A similar concern for the public interest was demonstrated by the court in 
United States v. Benjamin™ in connection with what Judge Friendly described 
as “another of those sickening financial frauds.”79 In affirming the convic
tions of a lawyer who had rendered a false legal opinion and of an accountant 
who had issued a false certified audit report, the court noted that “[i]n our 
complex society the accountant’s certificate and the lawyer’s opinion can be 
instruments for inflicting pecuniary loss more potent than the chisel or the 
crowbar.”80 Little more need be said to underscore the point that a lawyer’s 
opinion letter rendered to a client can have a tremendous effect on the 
investing public. Given this reality, one cannot refute the contention that 
when a lawyer learns that his opinion will be or is being used to defraud 
others, a duty to prevent or undo that use is created.81 To conclude otherwise

sell unregistered securities and sought to prevent that use by his subsequent letter .... 
This belated effort was ineffectual, however, since the limitation expressed . . . could 
hardly affect the potency of the December 4 opinion letter which remained unrestricted on 
its face.

489 F.2d at 542.
76. Id. at 539, 540, 542. See also Ass’n of the Bar of the City of New York, Report by Special Committee 

on Lawyers Role in Securities Transactions, 33 Bus. Law. 1343, 1361 (Special Issue March 1978); Chappell 
& Cheek, The Development of Law Firm Policies and Procedures Relating to Securities Matters, in II 
Managing Corporate Disclosure (PLI) 973, 997 (1978); Sommer, supra note 55, at 83,689.

77. See 489 F.2d at 542; cf. Ultramares Corp. v. Touche, 255 N.Y. 170, 193, 174 N.E. 441, 449 (1931) 
(entry should have alerted accountant to make more diligent search of records, which would have disclosed 
material misrepresentation); State v. Rogers, 226 Wis. 39, 46, 275 N.W. 910, 917 (1937) (when attorney 
became aware of use of documents prepared by him for illegal sale of security duty arose to denounce 
transaction, sever connection with it and make appropriate disclosure).

78. 328 F.2d 854 (2d Cir.), cert, denied, 377 U.S. 953 (1964).
79. Id. at 856.
80. Id. at 863.
81. It should be noted that Benjamin was a criminal case in which the lawyer was convicted of violating 

§ 5 (unlawful sale of unregistered securities) and § 17(a) (fraud in the sale of securities) of the Securities 
Act. 15 U.S.C. § 77e(a), (c); 15 U.S.C. § 77q(a) (1976). Violations of these provisions can lead to criminal 
prosecutions under § 24 of the Securities Act. 15 U.S.C. § 77x (1976). The lawyer was also convicted of 
violating the mail fraud statute, 18 U.S.C. § 1341 (1976).

To establish criminal violations of § 17(a) of the Securities Act, the court stated that the government 
had to show that the statements made were false and that the evidence proved beyond a reasonable doubt 
that the defendants possessed culpable states of mind. 328 F.2d at 861. To establish the requisite states of 
mind, the government had to show that the defendants knew the statements were false. Id. at 861-62. 
Although § 24 of the Securities Act makes a willful violation of § 17(a) a crime, “in the context of Section 
24 of the Securities Act as applied to Section 17(a), the Government can meet its burden by proving that a 
defendant deliberately closed his eyes to facts he had a duty to see . . . , or recklessly stated as facts things 
of which he was ignorant." Id. at 862; cf. Bentel v. United States, 13 F.2d 327, 329 (2d Cir.) (inference of 
knowledge of falsity of statements permissibly drawn because of actor’s special situation and continuity of 
conduct), cert, denied, 273 U.S. 713 (1926); Slakoff v. United States, 8 F.2d 9, 10 (3d Cir. 1925) (defendant 
breached duty to make necessary investigation of accuracy of financial statements he used to secure credit; 
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would do a disservice to notions of justice and fair play and would undermine 
the major purpose underlying the federal securities laws—namely, investor 
protection.

In SEC v. Coven,82 the Second Circuit held that a lawyer aided and abetted 
a violation of section 17(a), the antifraud provision of the Securites Act, by 
unconditionally, but incorrectly, representing in a letter to the escrow agent in 
an all-or-none stock offering that the minimum number of shares required to 
be sold before the offering could close had in fact been sold.83 The court found 
that on the facts presented the lawyer ‘“should have been able to conclude’ 
that his letter was ‘likely to be used in furtherance of illegal activity.’”84 The 
court stated that his conduct was analogous to that of the lawyer in Spectrum 
and was sufficient for a finding that he aided and abetted a violation of section 
17(a).85 The lawyer’s incorrect letter furthered the premature closing of the 
stock offering, which “plainly ‘operated as a fraud’ upon the public. ”86 
Therefore, the court again refused to permit a lawyer to escape liability in 
circumstances in which he knew or should have known that the efforts of his 
professional services—the rendering of the incorrect letter to the escrow 
agent—would be used for an unlawful purpose to the detriment of the public.

conclusion that he acted fraudulently may stand).
In some circuits, the willfulness requirement to establish criminal fraud under the Securities Act has 

been satisfied by “proof of representations which due diligence would have shown to be untrue." United 
States v. Benjamin, 328 F.2d at 863 (citing United States v. Schaefer, 299 F.2d 625, 629, 632 (7th Cir), cert, 
denied, 370 U.S. 917 (1962) and Stone v. United States, 113 F.2d 70, 75 (6th Cir. 1940)).

The requisite state of mind to establish fraud under the Securities Act may have been affected by the 
Supreme Court’s decision in Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) (proof of scienter necessary 
in private damage action under § 10(b) of Exchange Act and rule 10b-5). See note 65 supra. The Court left 
open the question whether recklessness, in some circumstances, constitutes scienter. Thus, although 
§ 17(a) of the Securities Act and § 10(b) of the Exchange Act are different statutory provisions contained 
in different acts, both are antifraud provisions in Acts that should be read together. Cf. 425 U.S. at 206. 
Therefore, the Hochfelder requirement of scienter may be read into § 17(a). The post-Hochfelder decisions 
in the lower courts, however, have not followed this interpretation. See SEC v. American Realty Trust, 586 
F.2d 1001, 1006 (4th Cir. 1978) (importation of scienter requirement into rule 10b-5 action has no bearing 
on interpretation of § 17(a)); SEC v. Coven, 581 F.2d 1020, 1028, 1029 (2d Cir. 1978) (attorney held liable 
under § 17(a) for negligent conduct in preparation of stock offering; court refused to apply Hochfelder 
scienter requirement), cert, denied, 99 S. Ct. 1432 (1979); SEC v. World Radio Mission, Inc., 544 F.2d 535, 
541 n.10 (1st Cir. 1976) (refused to require scienter under § 17(a); distinguishing Hochfelder on ground 
that requirement necessary to prevent rule 10b-5 from expanding beyond scope of§ 10(b)).

82. 581 F.2d 1020 (2d Cir. 1978), cert, denied, 99 S. Ct. 1432 (1979).
83. Id. at 1028.
84. Id. at 1029.
85. Id.
86. Id. at 1028-29 (emphasis supplied).

How could the lawyer in Coven have avoided liability? The simple answer 
is that he should not have issued the letter in the first instance. Once the letter 
had been issued, however, and the unlawful purpose of the principal violators 
became known to the lawyer, the only way to escape liability would have been 
to withdraw the letter and attempt to undo the acts that the letter had 
furthered. In all likelihood this would have required that the lawyer speak out 
about his client’s conduct. There is no other alternative because to remain 
silent, which is effectively what the lawyer did, resulted in liability. The next 
question is, to whom should the lawyer have spoken out? Logically the 



208 The Georgetown Law Journal [Vol. 68:191

answer is to the public, for it was upon the public that the fraud had been 
committed.87

87. See id. at 1028.
88. See, e.g., SEC v. Universal Major Indus. Corp., 546 F.2d 1044, 1045, 1046, (2d Cir. 1976) (attorney 

wrote over 200 opinion letters facilitating illegal stock transfers), cert, denied, 434 U.S. 834 (1977); SEC v. 
Management Dynamics, Inc., 515 F.2d 801, 809 (2d Cir. 1975) (attorney reviewed press releases 
publicizing fraudulent real estate venture); United States v. Sarantos, 455 F.2d 877, 879, 880 (2d Cir. 1972) 
(attorney prepared visa petitions for illegal aliens who sought to gain entry into U.S. by entering into sham 
marriages); SEC v. Frank, 388 F.2d 486, 488 (2d Cir. 1968) (attorney prepared misleading offering 
circular); SEC v. National Student Marketing Corp., 457 F. Supp. 682, 700 (D.D.C.), appeal pending, No. 
79-1053 (D.C. Cir. 1978) (attorney with knowledge of misleading financial statements failed to object to 
merger closing); SEC v. National Student Marketing Corp., 402 F. Supp. 641, 643 (D.D.C. 1975) (attorney 
wrote materially false and misleading opinion letters).

89. 388 F.2d 486 (2d Cir. 1968).
90. Id. at 488.
91. Id.
92. Id. at 489.
93. 457 F. Supp. 682 (D.D.C.), appeal pending, No. 79-1053 (D.C. Cir. 1978).

Other cases have also dealt with the issue of a lawyer’s liability for the 
transactions of his client. They have usually involved situations in which the 
lawyer played an important role in the consummation of the client’s 
transactions that the lawyer knew or should have known to be unlawful.88 In 
several of the cases the harm done was to the public. In SEC v. Frank* 9 the 
Second Circuit found that a lawyer had violated the antifraud provisions of 
the federal securities laws as a result of his preparation of a misleading 
offering circular that had been used to sell stock in a public offering of 
securities.90 The lawyer contended that he had no responsibility under the 
federal securities laws for the misleading portion of the offering circular, 
because that portion had been prepared by the officers of the issuer and “his 
function had been that of a scrivener helping them to place their ideas in 
proper form.”91 The court rejected this argument and held that a lawyer may 
not blindly carry out his client’s desires, because he has a much higher 
responsibility:

A lawyer has no privilege to assist in circulating a statement with 
regard to securities which he knows to be false simply because his 
client has furnished it to him .... [A] lawyer, no more than 
others, can escape liability for fraud by closing his eyes to what he 
saw and could readily understand.92 93

Again, the court focused on the public interest and refused to shield a 
lawyer from liability for the activités of the client. The court’s insistence that a 
lawyer proceed with some measure of independence in the client’s affairs, 
contradicts any notion that a lawyer must simply and blindly carry out the 
client’s desires. The court’s characterization of the lawyer’s conduct as 
“assisting]” the client’s transaction supports the argument that a lawyer can 
be viewed as a “participant” in his client’s transaction. As a participant, the 
lawyer must take care to avoid unlawful injury to those who will be affected 
by the transaction.

In SEC v. National Student Marketing Corp.9* the SEC alleged that the 
lawyers for two publicly-held corporations had a duty to halt the closing of 
the merger upon learning, at the last moment, that the financial statements
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contained in the proxy soliciting materials, which were distributed to the 
shareholders for purposes of voting on the merger, had materially overstated 
net income.94 The SEC further alleged that if the efforts to halt the merger 
had failed, the lawyers would have had a duty to speak out to the SEC 
concerning the matter.95 The district court, however, presented with the 
opportunity to directly address the issue of a lawyer’s duty to speak out, 
declined to do so and instead concluded that:

94. Id. at 700.
95. Id. at 701.
96. Id. at 713.
97. Id.
98. See ABA Code of Professional Responsibility EC 7-5 (lawyer furthers client’s interest by 

giving opinion on likely decision of courts on matter); EC 7-7 (client’s authority to make decision binding 
on lawyer dependent on legality of decision); EC 7-8 (lawyer should exert best efforts to ensure that client 
has been informed of all relevant considerations).

99. A fraud had apparently already been committed upon the shareholders as a result of the solicitation 
of proxies approving the merger with materially misleading proxy materials. See §§ 10(b) and 14(a) of the 
Exchange Act and rules 10b-5, 14a-3, and 14a-9 promulgated thereunder. 15 U.S.C. §§ 78j(b); 78m(a) 

In view of the obvious materiality of the information [concerning 
the material overstatement of net income], especially to attorneys 
learned in securities law, the attorneys’ responsibilities to their 
corporate client required them to take steps to ensure that the 
information would be disclosed to the shareholders. However, it is 
unnecessary to determine the precise extent of their obligations 
here, since it is undisputed that they took no steps whatsoever to 
delay the closing pending disclosure to and resolicitation of the 
[acquired corporation’s] shareholders. But, at the very least, they 
were required to speak out at the closing concerning the obvious 
materiality of the information and the concomitant requirement 
that the merger not be closed until the adjustments [to properly 
reflect the net income] were disclosed and approval of the merger 
was again obtained from the [acquired corporation’s] sharehol
ders.96

Although the court did not hold that the lawyers had a duty to speak out to 
the public or the SEC, it did conclude that they had “to take steps to ensure 
that the information would be disclosed to the shareholders.”97 This ap
parently means that the lawyers themselves had a duty to disclose to the 
shareholders if the client had refused.

The proper procedure for the lawyers under the circumstances of National 
Student Marketing Corp, would have been to present the issue and alternative 
courses of action to the board of directors of the corporation.98 Upon the 
board’s refusal to choose an alternative within the bounds of the law, 
however, the lawyers, who had counseled the acquired corporation through
out the merger negotiations and had rendered an opinion letter in connection 
therewith, could not silently acquiese. Instead, they had a responsibility to 
stop their client from carrying out the transaction which the lawyers had 
furthered through their counseling, when last-minute information revealed 
that the transaction had become illegal and would result in a serious fraud 
upon the public if consummated.99 Although the district court did not 
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expressly hold that the lawyers had a duty to speak out, the logic of the 
court’s decision supports this conclusion.

The proposition that a lawyer representing a corporation in a securities 
transaction has a duty of disclosure that runs to the stockholders was stated 
fairly clearly in Felts v. National Account Systems Associations, IncA00 The 
case involved the sale of unregistered securities in the form of promissory 
notes to the public by means of materially false and misleading advertise
ments and other communications in violation of the registration, express 
liability, and antifraud provisions of the Securities Act, and the antifraud 
provisions of the Exchange Act. The lawyer for the issuer was charged with 
participation in the unlawful conduct from its inception by virtue of his 
failure to verify or investigate certain readily obtainable facts and his 
knowledge of certain relevant information. In discussing the lawyer’s obliga
tions under the circumstances, the court stated that the lawyer not only had a 
duty to make a reasonable investigation of the facts, but that he also had a 
duty to correct the false and misleading information that had been dis
seminated.100 101 The court unequivocally stated that the lawyer had a duty to 
speak out to the issuer of the promissory notes and to the SEC.102 The court 
further stated:

(1976); 17 C.F.R. §§ 240.10b-5, 240.14a-3, 240.14a-9 (1978). It would have been a further fraud to 
consummate the merger on the basis of approval obtained from the shareholders by means of materially 
false or misleading proxy solicitation materials. See generally Mills v. Electric Auto-Lite Co., 396 U.S. 375 
(1970); J.I. Case Co. v. Borak, 377 U.S. 426 (1964).

100. [Current] Fed. Sec. L. Rep. (CCH) <| 96,860 (N.D. Miss. 1978), appeal docketed, No. 79-1639 
(5th Cir. March 15, 1979).

101. The duty of the lawyer includes the obligation to exercise due diligence, including a 
reasonable inquiry, in connection with responsibilities he has voluntarily undertaken. A 
lawyer has no privilege to assist the issuer circulate statements which he knows or should 
know to be false simply because they were furnished to him by his client. SEC v. Frank, 
388 F.2d 486, 489 (2d Cir. 1968). He must make a reasonable, independent investigation to 
detect and correct false or misleading materials. Escott v. Barchris (sic) Construction 
Corp., 283 F. Supp. 643 (S.D.N.Y. 1968). Moreover, the greater the relationship and duty 
to the purchaser of securities, the higher the standard of care for investigation and 
disclosure.

Id. at 95,520. See also Kidwell ex rel. Penfold v. Meikle, 567 F.2d 1273, 1296 (9th Cir. 1979) (counsel for 
issuer has fiduciary duty to issuer’s security holders).

102. Felts v. Nat’l Account Sys. Ass’ns, Inc., [Current] Fed. Sec. L. Rep. (CCH) U 96,860, at 95,520 
(N.D. Miss. 1978) (“During the term of the offering, when [the lawyer] had ample opportunity to detect 
the misrepresentations, he failed to report violations to NASA, to the Secretary of State or to the Securities 
& Exchange Commission.”), appeal docketed, No. 79-1639 (5th Cir. March 15, 1979).

The legal services performed or which should have been performed 
by [the lawyer] were undertaken not only for the benefit of the 
issuer but also, under the securities laws, for the benefit of the 
purchasers of securities. The plaintiffs here were foreseeable and 
intended third-party beneficiaries of [the lawyer’s] legal services 
and skill. It was foreseeable (and, indeed, known) to [the lawyer] 
and [the issuer] that the plaintiffs and all purchasers of these 
securities would rely on him. [The lawyer] voluntarily assumed a 
relationship not only with [the issuer] but also with the purchasers 
of these securities. The law and public policy require that the 
attorney exercise his position of trust and superior knowledge 
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responsibly so as not to adversely affect persons whose rights and 
interests are certain and foreseeable. [The lawyer’s] duty to these 
plaintiffs was breached by his reckless and grossly negligent 
conduct.103

103 Id. (citations omitted).
104. See notes 69-98 supra and accompanying text.
105. Touche Ross & Co. v. SEC, [Current] Fed. Sec. L. Rep. (CCH) fl 96,854, at 95,482 (2d Cir. May 

10, 1979).

The court in Felts in essence said what all the other decisions discussed 
above had implied.104 The court left no doubt that in its view a lawyer has a 
duty to speak out to investors. This duty, reasoned the court, stems from the 
lawyer’s obligations to investors under the federal securities laws. Although 
the court’s language in this regard was not essential to the holding of the case 
and thus is dictum, the clarity and certainty of the views expressed cannot be 
ignored. According to Felts, a lawyer has a duty to speak out.

Without belaboring the point, it is sufficient to say that a lawyer may not 
sit back and watch events to which he has professionally contributed take 
place in an unlawful manner. This is especially true when the transpiring 
events amount to perpetration of a fraud upon the public. In our complex 
society there is too much importance attached to the lawyer’s role to permit 
him to silently watch his client perpetrate a fraud upon the public. The public 
relies on the knowledge, expertise, and involvement of the lawyer to help 
carry out the objectives of his client in a lawful manner. This is perhaps most 
evident in securities transactions where “[t]he role of the accounting and legal 
professions in implementing the objectives of the disclosure policy [have] 
increased in importance as the number and complexity of securities transac
tions has increased.”105 The lawyer is more than a scrivener or an aid.

Therefore, it is certainly not acceptable to say that a lawyer must, in the 
name of loyalty and devotion to his client, remain silent when the client has, 
in the course of the representation, perpetrated a fraud on others. As an 
adviser, a lawyer must consider the impact of his client’s conduct on others. 
He must be sensitive to his client’s responsibility to remain within the 
strictures of the law, and must not permit himself to become an unwitting 
participant in unlawful conduct. If he finds that he has become such a 
participant, he must take prompt steps to undo the wrong done. This includes 
speaking out.

Conclusion

The issue whether a lawyer must speak out about his client’s fraud 
committed during the course of the representation is an important ethical 
issue in the legal profession today. The existence of such a duty or the 
prohibition against speaking out is a matter governed not only by standards of 
professional responsibility, but also by standards established by administra
tive bodies and the courts.

Although there has been considerable debate within the legal profession on 
the issue of a lawyer’s duty to speak out, an adequate solution has not been 
developed. The Code, the SEC, and the courts have each provided guidance 
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on the issue, but none has given a definitive answer. In fact, it may not be 
practical to attempt to find a definitive answer, because of the complex 
questions underlying the issue. But the guidance that has already been 
provided strongly suggests that a lawyer acting in the capacity of an adviser 
cannot ignore the interests of those persons who will be affected by the client’s 
unlawful conduct. Whether this means that a lawyer must go so far as to 
speak out is an open question. At the very least, however, it seems that a 
lawyer must reach out in some manner to prevent harm to others from his 
client’s unlawful conduct when such conduct has been furthered by the 
lawyer’s professional involvement.

Professor Kramer is to be applauded for giving us the benefit of his 
thinking on this subject. Nevertheless, the solution that he suggests is based 
on consideration of only one of the three relevant standards of conduct. 
Thorough consideration of all the relevant standards must precede the 
establishment of any mandatory rule of nationwide applicability. Indeed, as 
this article has attempted to demonstrate, such a rule may be unnecessary.



NOTE

The Right to Family Integrity:
A Substantive Due Process Approach to 
State Removal and Termination Proceedings

A series of Supreme Court decisions dating from the early part of this 
century indicates that various rights incident to establishing and maintaining 
a family are basic to our society.1 Members of our society are afforded the 
constitutional right to marry,2 to procreate,3 to decide whether or not to bear 
or beget a child,4 to direct the upbringing of children,5 and to choose family 
living arrangements.6 These decisions of the Supreme Court suggest that, in 
addition to the specific individual rights of parents, the Constitution protects 
the right of the family as a unit to be free from arbitrary state interference.7

1. See, e.g., Moore v. City of E. Cleveland, 431 U.S. 494, 503 (1977) (plurality) (invalidating municipal 
zoning ordinance restricting family living arrangements because institution of family deeply rooted in 
nation’s history and tradition); Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 640 (1974) (compulsory 
maternity leave at arbitrary point in pregnancy violates basic right to decide whether to bear and beget 
child); Roe v. Wade, 410 U.S. 113, 152-53 (1973) (decision whether to terminate pregnancy during first 
trimester fundamental and “implicit in the concept of ordered liberty”) (quoting Palko v. Connecticut, 302 
U.S. 319, 325 (1937)); Wisconsin v. Yoder, 406 U.S. 205, 232-34 (1972) (parents' interest in upbringing of 
children firmly established as enduring American tradition; this interest, in combination with first 
amendment free exercise of religion, sufficient to overcome state’s interest in compulsory education); 
Ginsberg v. New York, 390 U.S. 629, 639 (1968) (parents’ claim to authority to direct rearing of their 
children basic in structure of society; state legislature entitled to aid parents in discharge of responsibility 
by prohibiting sale of sex-related material to children); Loving v. Virginia, 388 U.S. 1, 12 (1967) 
(invalidating state miscegenation statute because right to marry fundamental and a basic civil right); 
Griswold v. Connecticut, 381 U.S. 479, 485 (1965) (use of contraceptives an incident of marital relationship 
within zone of privacy created by fundamental constitutional guarantee); Skinner v. Oklahoma, 316 U.S. 
535, 541 (1942) (statutory provision for compulsory sterilization of habitual criminal offenders implicates 
fundamental right to procreate, a basic civil right); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) 
(prohibition of teaching children foreign language unreasonably interferes with parents’ essential liberty to 
direct upbringing of children); cf. Bellotti v. Baird, 99 S. Ct. 3035, 3046-47 (1979) (despite recognition of 
parental right against undue, adverse interference by state, minor not required to obtain parents' consent to 
abortion because of unique nature of decision); Prince v. Massachusetts, 321 U.S. 158, 166 (1944) 
(although guardian’s right to custody, care, and nurture of child is “cardinal,” state interest in protecting 
welfare of minors more compelling).

2. Loving v. Virginia, 388 U.S. 1, 12 (1967); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (dicta).
3. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
4. Bellotti v. Baird, 99 S. Ct. 3035, 3046-47 (1979); Carey v. Population Servs. Int’l, 431 U.S. 678, 685 

(1977); Roe v. Wade, 410 U.S. 113, 153 (1973); Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Skinner v. 
Oklahoma, 316 U.S. 535, 541 (1942).

5. Wisconsin v. Yoder, 406 U.S. 205, 232-34 (1972); Ginsberg v. New York, 390 U.S. 629, 639 (1968); 
Prince v. Massachusetts, 321 U.S. 158, 166 (1944); Meyer v. Nebraska, 262 U.S. 390, 399 (1923).

6. Moore v. City of E. Cleveland, 431 U.S. 494, 499-501, 506 (1977) (plurality).
7. See id. at 503 (invalidating zoning ordinance limiting occupancy of dwelling unit to members of 

statutorily defined “family” as unduly restrictive of right to choose family living arrangements); notes 89- 
95 infra and accompanying text. Moore v. City of E. Cleveland interprets the series of decisions dating from

213
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Indeed, several lower federal courts have explicitly recognized the existence of 
a fundamental right to family integrity.* 8 Undue governmental interference 
with the “private realm of family life”9 is constitutionally forbidden because 
the institution of the family is deeply rooted in our common history and 
tradition.10

Meyer v. Nebraska as demonstrating the constitutional right to freedom of personal choice on matters of 
marriage and family life. 431 U.S. at 499, 501; cf. Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639-40 
(1974) (“freedom of personal choice in matters of marriage and family life is one of the liberties protected 
by the Due Process Clause of the Fourteenth Amendment”); Stanley v. Illinois, 405 U.S. 645, 651 (1972) 
(integrity of family unit has found protection in ninth amendment, and due process and equal protection 
clauses of fourteenth amendment); Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (acknowledging 
“private realm of family life which the state cannot enter”).

8. See, e.g., Duchesne v. Sugarman, 566 F.2d 817, 825 (2d Cir. 1977) (essential and basic right of family 
integrity violated following emergency seizure of children when state retains custody for prolonged period 
without opportunity for hearing); Davis v. Page, 442 F. Supp. 258, 261-62 (S.D. Fla. 1977) (provision of 
counsel for indigent parents required at dependency proceeding to protect fundamental right of family 
integrity); Sims v. State Dep't of Pub. Welfare, 438 F. Supp. 1179, 1190-91 (S.D. Tex. 1977) (fundamental 
constitutional right of family integrity mandates careful scrutiny of state actions for removal and 
termination), rev'd on other grounds sub nom. Moore v. Sims, 99 S. Ct. 2371 (1979); Roe v. Conn, 417 F. 
Supp. 769, 777-79 (M.D. Ala. 1976) (strict scrutiny applied to invalidate overbroad removal statute 
violating fundamental right of family integrity); Alsager v. District Court, 406 F. Supp. 10, 15 (S.D. Iowa 
1975) (fundamental right of family integrity violated by vague and overbroad termination statute), off d per 
curiam, 545 F.2d 1137 (8th Cir. 1976).

9. Prince v. Massachusetts, 321 U.S. 158, 166 (1944).
10. Moore v. City of E. Cleveland, 431 U.S. at 503.
11. Prince v. Massachusetts, 321 U.S. at 166.
12. See, e.g., id. (parent’s claim of religious freedom falls before state’s interest as parens patriae in 

regulating child labor); Odell v. Lutz, 78 Cal. App. 2d 104, 106, 177 P.2d 628, 629 (1947) (rights of parents 
subject to superior rights of state); Hancock v. Dupree, 100 Fla. 617, 620, 129 So. 822, 823 (1930) (right of 
parental control subject to paramount right of state as parens patriae); Kantorowicz v. Reams, 332 S.W.2d 
269, 270-71 (Ky. 1959) (statute allowing termination of neglectful parents’ rights to child recognizes 
supremacy of guardianship of state over that of parents); In re William L., 477 Pa. 322, 338-39, 383 A.2d 
1228, 1235-36 (rights of parents are subordinate to parens patriae power of state), cert, denied, 439 U.S. 880 
(1978).

13. See notes 25-35 infra and accompanying text (discussing power of state as parens patriae).
14. See id.
15. Carey v. Population Servs. Int’l, 431 U.S. 678, 686 (1977); Roe v. Wade, 410 U.S. 1 13, 155 (1973).

Conflicting with the constitutional regard for privacy in family relations is 
the legitimate interest of the state in protecting the welfare of its citizens.11 
This state concern has long been recognized as the basis for the state’s power 
to intervene in the affairs of the family.12 Pursuant to this parens patriae 
power, the state may remove children from their parents’ homes13 and in 
some instances permanently terminate all relationships and rights shared 
between parent and child.14

State actions to intervene and gain custody or to terminate the parent-child 
relationship implicate fundamental rights of the family. To ensure against 
undue and arbitrary interference by the state, courts should strictly scrutinize 
statutes authorizing such intervention. To satisfy the requirements of such a 
strict scrutiny test, these statutes must be justified by a compelling state 
interest and must be narrowly drawn to limit the state intrusion to situations 
in which a compelling state interest exists.15 An examination of various laws 
authorizing the state to terminate the parent-child relationship, however, 
raises serious questions about the constitutionality of present removal and 
termination statutes under a strict scrutiny inquiry.
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States should not utilize procedures that are highly destructive of funda
mental constitutional rights when less intrusive means of accomplishing the 
state purpose are available.16 State child welfare systems, however, most often 
utilize out-of-home placement—a procedure with a highly destructive effect 
on family integrity—17 without consideration of alternative measures. Preven
tive or rehabilitative social services, less intrusive alternatives that are 
designed to preserve family unity, generally are not encouraged.18 Moreover, 
federal funding practices contribute to the dissolution of the family unit by 
providing unlimited funds for foster care payments, but strictly limiting the 
amount payable for preventive or reunification services.19

16. See notes 216-17 infra and accompanying text (requirements of strict scrutiny test).
17. See notes 98-104 infra and accompanying text (discussing studies of children placed in foster 

homes).
18. See notes 131-39 infra and accompanying text (discussing lack of rehabilitative efforts by state 

agencies following child’s removal from family’s home).
19. 125 Cong. Rf.c. E3O3 (daily ed. Jan. 31, 1979) (remarks of Rep. Miller). Fourteen of the 21 states 

responding to a recent Department of Health, Education and Welfare survey reported that the financing of 
child welfare services in relation to service needs was generally inadequate. Children’s Bureau, U.S. 
Dep’t of Health, Education and Welfare, Pub. No. (OHD) 77-30090, Child Welfare in 25 
States—An Overview 11.56 (1976) [hereinafter Overview], In 14 of the 25 survey states, the staffing 
level was reported to be insufficient in relation to the caseload, restricting child welfare services. Id. at 
11.59.

20. Children's Defense Fund, Children Without Homes 191 (Table 12) (1978).
21. Subcommittee on Children and Youth, Senate Committee on Labor and Pubi ic 

Welfare, 94th Cong., 1st Sess., Report on Foster Care and Adoptions: Some Key Policy 
Issues 2 (Comm. Print 1975).

22. Id.
23. See note 170 infra and accompanying text (best interests of child standard predominant in 

termination proceedings).

The priorities of the present system are clear. Many of the estimated 
448,354 children in foster care20 could have been cared for in their own homes 
had the less intrusive alternatives of homemaker or daycare services been 
available or used.21 The unavailability of such services is reflected in budget 
data: in 1972, little more than $119 million was spent on homemaker services 
in the United States, compared with $712 million spent for foster care.22 
Statistics such as these reveal a child welfare system that does not conform to 
its purported purpose of serving the best interests of the child.23

This Note will contend that the Supreme Court’s recognition of rights 
incident to establishing and maintaining a family suggests the existence of a 
fundamental right to family integrity. Such a right mandates application of a 
strict scrutiny-substantive due process analysis to state statutes permitting the 
termination of parental rights. The Note will critically examine the statutes, 
case law, and data and argue that present termination statutes fail to satisfy 
the requirements of a strict scrutiny test. The Note will suggest that schemes 
emphasizing social services designed to preserve family unity to the greatest 
extent possible more adequately protect the important and conflicting 
interests at stake.

I. The Right to Family Integrity

The interest of the family in preserving its privacy and unity and the 
interest of the state in protecting the welfare of its citizens are both legitimate 
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and important claims that must be sensitively balanced. Neither interest is 
absolute; when a conflict arises, these interests constitute strong but “contrary 
pulls” that require a “delicate” accommodation.24

24. Prince v. Massachusetts, 321 U.S. at 165; see Moore v. City of E. Cleveland, 431 U.S. at 499, 503 
(government intrusion into protected family unit requires careful examination of government's interests 
and extent to which they are served by intrusion).

25. See Note, The Parens Patriae Theory and Its Effect on the Constitutional Limits of Juvenile Court 
Powers, 27 U. Pitt. L. Rev. 894, 895 (1966). This power stemmed from the monarch’s assumption of 
guardianship of all adult idiots in the realm to protect their landholdings from waste. Id.

26. In 1722, Chancery declared that it had inherited the parens patriae power of the monarch and 
proceeded to adjudicate a claim brought by a young nobleman’s guardian against the nobleman’s mother. 
Eyre v. Shaftsbury, 2 P. Wms. 103, 118, 24 Eng. Rep. 659, 664 (Ch. 1722). See Note, supra note 25, at 897 
(suggesting theoretical basis for extension of this power). One commentator suggests that Shaftsbury 
actually relied on a case decided in 1610. Custer, The Origins of the Doctrine of Parens Patriae, 27 Emory 
L.J. 195, 203 (1978).

Custer alleges that Beverley’s Case, 76 Eng. Rep. 1118 (K.B. 1603), contained a printer’s error that 
unwittingly extended the monarch’s parens patriae power to all infants, rather than to all idiots. 27 Emory 
L.J. at 203. Custer contends that the printer’s error was not corrected until 1826 and that the case was used 
as precedent in Shaftsbury for the monarch’s exercise of parens patriae over infants. Id. at 204. Parens 
patriae was generally accepted as authority for the monarch's power after 1725. Id. at 205.

27. Note, supra note 25, at 896. A few boroughs in England cared for orphans by custom. Id. The city of 
London said it was exercising a forgotten grant of parens patriae power received from the monarch. Id.

28. Id.
29. Areen, Intervention Between Parent and Child: A Reappraisal of the State's Role in Child Neglect and 

Abuse Cases, 63 Geo. L.J. 887, 899 (1975).
30. Id.
31. Id. at 903.
32. Id.
33. Id. at 911.
34. Note, supra note 25, at 898.
35. See cases cited at note 12 supra.

The interests of the state and its power to intervene in family matters are 
generally justified as a facet of the state’s parens patriae power. The parens 
patriae power first appeared in thirteenth-century England,25 and by 1725, 
English courts treated parens patriae protection over all the children of the 
realm as a long-established doctrine.26 In the infancy of the parens patriae 
doctrine, the state did not assume the responsibility of caring for the orphaned 
or destitute; relatives or churches provided for these children.27 Parliament 
did not adopt a system by which it supported destitute children through the 
tax system, pursuant to the Poor Laws, for several centuries.28 The Poor Laws 
have been cited as the beginning of a dual standard of state intervention: 
although the state intervened in the affairs of self-sufficient families only 
under the most extraordinary circumstances, state intervention into the 
affairs of poor families became widely accepted.29

This dual approach to state intervention was adopted in the United 
States;30 during the nineteenth century, the parens patriae power was invoked 
primarily with regard to the poor.31 It was, however, slightly expanded to 
allow state intervention when parents were considered immoral or physically 
abusive.32 By the twentieth century, states began invoking the parens patriae 
power to protect children from emotional harm.33 The doctrine was also used 
by courts to uphold early juvenile court legislation.34 States now regularly use 
this power to justify their legitimate interest in removing neglected children 
from their homes and in terminating parental rights.35
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Juxtaposed against this traditionally established power of the state to 
intervene in the affairs of the family are specific constitutionally protected 
rights incident to establishing and maintaining a family.36 Examination of 
these specific rights reveals widespread protection for many areas of family 
life and suggests the existence of a more generalized right to family integrity.37

In identifying these protected areas, the Supreme Court has applied 
substantive due process analysis.38 This analysis is inherently value laden and 
requires courts to perceive, identify, and explicate societal values, ideals, and 
moral visions. To determine whether particular circumstances give rise to a 
protected “fundamental right,” “traditional right,” “liberty interest,” or 
“privacy interest,” the Court has examined whether the claimed right is 
recognized at common law as “essential to the orderly pursuit of happi
ness,”39 “deeply rooted in this Nation’s history and tradition,”40 “basic in the 
structure of society,”41 or “implicit in the concept of ordered liberty.”42 These 
standards and catchwords are not conducive to precise definition. Acknowl
edging that history and tradition may provide a fruitful source for identifying 
basic societal values,43 Justice Harlan recognized in his dissent in Poe v. 
Ullman44 that “tradition is a living thing.”45 By perceiving tradition as a 
changing phenomenon,46 the Court may reflect in its decisions not only

36. See notes 52-89 infra and accompanying text.
37. See notes 89-95 infra and accompanying text.
38. See, e.g., Moore v. City of E. Cleveland, 431 U.S. 494, 499 (1977) (plurality) (when city undertakes 

intrusive regulation of family, court must carefully examine government's interests and extent to which 
they are served by regulation); Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 647-48 (1974) 
(compulsory maternity leave at arbitrary point in pregnancy unreasonably interferes with decision to beget 
and bear child); Roe v. Wade, 410 U.S. 113, 162-64 (1973) (woman’s right to terminate pregnancy limited 
only by compelling state interest in protecting health of mother and viable fetus); Wisconsin v. Yoder, 406 
U.S. 205, 232-34 (1972) (state interest in compulsory education insufficient to warrant statute encroaching 
upon rights to free exercise of religion and parental care and custody of child); Pierce v. Society of Sisters, 
268 U.S. 510, 534-35 (1925) (state law requiring public school attendance unreasonably interferes with 
parent’s liberty to direct education and upbringing of child); Meyer v. Nebraska, 262 U.S. 390, 402 (1923) 
(prohibition of teaching children foreign language unreasonably interferes with parent’s right to direct 
education of child).

39. Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
40. Moore v. City of E. Cleveland, 431 U.S. 494, 503 (1977) (plurality).
41. Ginsberg v. New York, 390 U.S. 629, 639 (1968).
42. Roe v. Wade, 410 U.S. 1 13, 152 (1973) (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)).
43. See Zainaldin, The Emergence of a Modern American Family Law: Child Custody, Adoption, And 

The Courts, 1796-1851, 73 Nw. U.L. Rev. 1038 (1979) (analyzing historically conflicting American values 
concerning role of family).

44. 367 U.S. 497 (1971).
45. Id. at 542. Justice Harlan described the limits imposed on the Court: “A decision of this Court which 

radically departs from . . . [tradition] could not long survive, while a decision which builds on what has 
survived is likely to be sound.” Id. Thus, conventional morality may be the outer limit of the Court’s 
legitimate authority. Wellington, Common Law Rules and Constitutional Double Standards: Some Notes on 
Adjudication, 83 Yale L.J. 221, 311 (1973) (analyzing abortion question as issue of conventional morality).

Perhaps paradoxically, "tradition” may be invoked to create or recognize a new substantive right. For 
example, the “tradition” of the extended family, "deeply rooted in this Nation’s history,” warranted 
recognition of the family’s constitutional right to share a residence. Moore v. City of E. Cleveland, 431 U.S. 
494, 503 (1977) (plurality).

46. The political and ethical judgment of an individual Court, like the conventional morality of a 
particular age, is not immutable. Thus, Stanley v. Illinois, 405 U.S. 645 (1972), and Cleveland Bd. of Educ. 
v. LaFleur, 414 U.S. 632 (1974), may be seen to represent judicial recognition that previous societal beliefs 
and morality may no longer be accepted. See Tribe, Childhood. Suspect Classifications, and Conclusive 
Presumptions: Three Linked Riddles, 39 Law & Contemp. Prob. 8, 28-29 (Summer 1975).
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“established collective values,”47 but also dominant majoritarian values and 
emerging attitudes.48 Moreover, the Court’s perception of these values and 
attitudes ultimately is shaped by the moral judgments and personal values of 
the individual Justices.49 In sum, the difficult issues concerning the relation
ship between family and state often require the resolution of “serious 
problems of policy disguised as questions of constitutional law.”50

Although the propriety of affording constitutional protection to some 
aspects of family life remains unresolved,51 many specific rights of the family 
have received such protection. The Supreme Court has declared that the right 
to marry is fundamental to our society.52 In the leading case on the subject, 
Loving v. Virginia,53 the Court invalidated a state miscegenation statute on 
both equal protection and substantive due process grounds, declaring that the 
state’s interest in prohibiting interracial marriages was not legitimate and 
unduly infringed upon the basic and fundamental right to marry.54 More

47. The Supreme Court. 1976 Term. 91 Harv. L. Rev. 70, 137 (1977). A narrow or literal 
understanding of "tradition” might preclude the recognition of emerging values; the Court could then 
aptly be characterized as a “defender of established collective values." Id.

48. See Wellington, supra note 45, at 284 (substantive due process weighs economic and social principles 
with respect to conventional morality and converts moral principles into constitutional law).

49. Learned Hand criticized the widespread reliance by judges upon their individual value judgments:

[Tjhey wrap up their veto in a protective veil of adjectives such as “arbitrary," “artificial," 
"normal,” “reasonable,” "inherent,” “fundamental," or “essential," whose office usually, 
though quite innocently, is to disguise what they are doing and impute to it a derivation far 
more impressive than their personal preferences, which are all that in fact lie behind the 
decision.

L Hand, The Bin of Rights 70 (1958).
At least one commentator suggests that the test should not be the “personal moral values” of an 

individual judge, but rather what he believes to be the “ethical standards current at the time.” Perry, 
Substantive Due Process Revisited: Reflections On (And Beyond) Recent Cases, 71Nw. U.L. Rev. 417, 449 
(1976) (quoting Posusta v. United States, 285 F.2d 533, 534-35 (2d Cir. 1961) (L. Hand, J.)). Thus, 
decisions such as Moore probably reflect the dominant or emergent attitudes of Americans or at least the 
judge’s perception of them.

50. Parham v. J.R., 99 S. Ct. 2493, 2515 (1979) (Stewart, J. concurring).
51. One such area involves the rights of foster parents. See Smith v. Organization of Foster Families for 

Equality and Reform, 431 U.S. 816, 847, 856 (1977) (declining to decide if foster parents have protected 
liberty interest in foster family; procedures for removing foster children from foster homes found adequate 
to protect whatever liberty interests exist); Drummond v. Fulton County Dep’t of Family & Children's 
Servs., 563 F.2d 1200, 1209-10 (5th Cir. 1977) (procedure for removing child from foster parents 
adequate), cert, denied, 437 U.S. 910 (1978). Another concern is the rights of unwed fathers. See Quilloin v. 
Walcott, 434 U.S. 246, 255 (1978) (natural father who has not had custody of child has no protected 
interests); Stanley v. Illinois, 405 U.S. 645, 651 (1972) (unwed father living with mother and children in 
established household has same protected interests as parents whose familial relationship is legitimized).

52. See, e.g., Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816, 842-44 
(1977) (marriage is basic civil right); Carey v. Population Servs. Int’l, 431 U.S. 678, 684-85 (1977) (right of 
personal privacy encompasses decisions relating to marriage); Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 
632, 639-40 (1974) (freedom of personal choice in matters of marriage constitutes protected liberty interest 
under fourteenth amendment); Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (marriage involves 
privacy rights older than Bill of Rights); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (dicta) (marriage 
is fundamental to human existence and survival); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (right to 
marry included in definition of "liberty" within fourteenth amendment).

53. 388 U.S. 1 (1967).
54. Id. at 11-12. The Supreme Court applied a strict scrutiny test to overturn the statute on equal 

protection grounds because of the illegitimacy of its suspect racial classification. Id. at 11. The Court also 
held that the statute violated due process rights because the fundamental right to marry is “one of the vital 
personal rights essential to the orderly pursuit of happiness by free men." Id. at 12. 
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recently, the Court reaffirmed its view of the “fundamental character of the 
right to marry” in Zablocki v. Redhail.55 The Court in Zablocki overturned 
on equal protection grounds a statute prohibiting the marriage of persons 
burdened by outstanding child support payments because the statute un
reasonably interfered with this fundamental right.56

55. 434 U.S. 374, 386 (1978).
56. Id. at 388-91.
57. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
58. Id.
59. 316 U.S. 535 (1942).
60. Id. at 542-43.
61. Id. at 541.
62. 381 U.S. 479 (1965).
63. Id. at 485.
64. Id. at 484-85. In his concurrence, Justice Goldberg followed a different line of reasoning to reach the 

same recognition of the protected right, noting that the due process clause protects liberties that are “so 
rooted in the traditions and conscience of our people as to be ranked as fundamental.” Id. at 487 (quoting 
Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)). Justice Goldberg argued that the right to marital 
privacy was a “fundamental and basic" right ‘“retained by the people’ within the meaning of the Ninth 
Amendment." Id. at 499.

65. 405 U.S. 438 (1972).
66. Id. at 443. The Court noted that it was bound by the Massachusetts State Supreme Judicial Court’s 

interpretation of the statute at issue, which distinguished between married persons, who could obtain 
contraceptives to prevent pregnancy and the spread of disease, and single persons, who could obtain 
contraceptives only for the latter purpose. Id. at 442.

67. Id. at 453. The Court in Carey v. Population Servs. Int’l, 431 U.S. 678 (1977), added that when a 
decision as fundamental as whether to bear or beget a child is involved, regulations imposing a burden on 
the decision may be justified only by compelling state interests and must be narrowly drawn to express only 
those interests. Id. at 686.

68. 410 U.S. 1 13, 153 (1973).
69. Id. at 152. The Court noted that privacy rights have been found in the first, fourth, fifth, and ninth 

The Supreme Court has also recognized the right to procreate as a 
fundamental right incident to establishing a family.57 Declaring the right to 
procreate to be among the “basic civil rights of man,”58 the Court in Skinner 
v. Oklahoma59 overturned the Oklahoma Criminal Sterilization Act, which 
provided for forced sterilization of “habitual criminals.”60 The Court applied 
a strict scrutiny test to the statutory classifications of repeat offenders and 
found the statute unconstitutional under the equal protection clause.61

Personal choices incident to establishing a family after marriage have also 
received constitutional protection from the Supreme Court. In Griswold v. 
Connecticut,62 the Court struck down a statute forbidding the use of 
contraceptives by married couples because the law unnecessarily interfered 
with a constitutional right of privacy protecting the sanctity of the marriage 
relationship.63 The majority viewed the right to marital privacy as legitimate 
and protected by a zone of privacy created by several fundamental constitu
tional guarantees.64 This zone of privacy was extended to unmarried individu
als in Eisenstadt v. Baird.65 Overturning on equal protection grounds a statute 
forbidding the distribution of contraceptives to single persons,66 the Court 
concluded that individuals are entitled to constitutional protection from 
undue governmental intrusion into matters “so fundamentally affecting a 
person as the decision whether to bear or beget a child.”67 68

This privacy interest protecting the decision whether to bear a child was 
explicitly recognized in Roe v. Wade.6S The Court in Roe held that a long- 
recognized right of personal privacy69 was sufficiently broad to protect a 
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pregnant woman’s right to decide with her doctor, free of state interference, 
whether to terminate her pregnancy during its first trimester.70 This constitu
tional right to decide to beget and bear a child was reaffirmed in Cleveland 
Board of Education v. LaFleur,7' in which the Court struck down a statute 
mandating that pregnant schoolteachers commence maternity leave at the 
end of the fourth month of pregnancy.72 The Court characterized the statute 
as a “heavy burden” on the protected freedom because the maternity leave 
rule directly affected a basic civil right.73

amendments, in the penumbras of the Bill of Rights, and in the first section of the fourteenth amendment. 
Id.

70. Id. at 153. The countervailing state interests become “compelling” only at the stage at which the 
health of the mother would be significantly endangered by abortion and at the point at which the fetus 
becomes viable. Id. at 162-64.

Recent decisions of the Supreme Court extending the Roe v. Wade right to unmarried minors have held 
that parental authority over the upbringing of children may be limited by the unique nature and 
consequences of the abortion decision. See Bellotti v. Baird, 99 S. Ct. 3035, 3052 (1979) (invalidating 
statute requiring minor to request both parents' consent to abortion); Planned Parenthood v. Danforth, 428 
U.S. 52, 74 (1976) (statute requiring unmarried minor to obtain parent’s written consent to abortion 
invalidated; constitutional right of minors not subject to absolute veto by third party); cf. Carey v. 
Population Servs. Int’l, 431 U.S. 678, 699 (1977) (plurality in this section of decision) (invalidating statute 
prohibiting sale of nonprescription contraceptives to minors).

71. 414 U.S. 632 (1974).
72. Id. at 651.
73. Id. at 640.
74. See, e.g., Bellotti v. Baird, 99 S. Ct. 3035, 3045-46 (1979) (parental authority a basic presupposition 

of individual liberty); Zablocki v. Redhail, 434 U.S. 374, 384-85 (1978) (right to bring up children a 
protected liberty under due process clause); Quilloin v. Walcott, 434 U.S. 246, 255 (1978) (custody, care, 
and nurture of child reside first in parents); Smith v. Organization of Foster Families for Equality and 
Reform, 431 U.S. 816, 843 (1977) (same); Carey v. Population Servs. Int’l, 431 U.S. 678, 685 (1977) 
(childbearing and education a protected privacy right); Wisconsin v. Yoder, 406 U.S. 205, 232 (1972) 
(constitutional right of parents to assume primary role in decisions concerning rearing of children); 
Ginsberg v. New York, 390 U.S. 629, 639 (1968) (same); Prince v. Massachusetts, 321 U.S. 158, 166 (1944) 
(custody, care, and nurture of child reside first in parents); Pierce v. Society of Sisters, 268 U.S. 510, 534- 
35 (1925) (parents have liberty interest in directing education and upbringing of children); Meyer v. 
Nebraska, 262 U.S. 390, 399 (1923) (right to bring up children a protected liberty under due process 
clause).

75. 262 U.S. 390 (1923).
76. Id. at 400.
77. Id. at 399-403.
78. Id. at 399.
79. Id. at 403. No adequate reason was shown to permit the infringement “in time of peace and domestic 

tranquility.” Id. at 402.

The Court has also declared that various rights incident to maintaining a 
family, including the right to direct the education and upbringing of one’s 
child, deserve constitutional protection.74 These rights were first enunciated 
in Meyer v. Nebraska,75 in which the Court invalidated a criminal statute that 
would have prohibited teaching the German language to elementary school 
children.76 The Court concluded that the state had exceeded the limitations 
on its power in conflict with the fundamental liberty rights historically 
enjoyed by individuals and ensured to them by the due process clause of the 
fourteenth amendment.77 The Court found that this liberty interest protected 
the rights “to marry, establish a home and bring up children.”78 Only when an 
“emergency” arose that would render the prohibited acts “so clearly harmful 
as to justify . . . infringement” of the rights of the family, could such a statute 
be upheld.79



1979] Right to Family Integrity 221

Following the doctrine of Meyer, the Court in Pierce v. Society of Sisters* 0 
held unconstitutional a statute imposing compulsory public school attendance 
because it “unreasonably interferes with the liberty of parents and guardians 
to direct the upbringing of children under their control.”81 And in Wisconsin 
v. Yoder* 2 Amish parents’ claims of first amendment religious freedom and 
fourteenth amendment due process rights were sufficient to overturn a statute 
with criminal penalties mandating school attendance.83 The Court ruled in 
favor of family autonomy, noting that the “primary role of the parents in the 
upbringing of their children is now established beyond debate as an enduring 
American tradition.”84

Another constitutionally protected aspect of maintaining a family is the 
right to choose family living arrangements.85 Thus, in Moore v. City of East 
Cleveland* 6 the Court afforded constitutional protection to an extended 
family that occupied a single dwelling unit in violation of a city housing 
ordinance.87 Rather than limiting its discussion to municipal zoning issues, 
the Court chose to employ a substantive due process analysis.88 The Court 
observed that “the Constitution protects the sanctity of the family precisely 
because the institution of the family is deeply rooted in this Nation’s 
history.”89

80. 268 U.S. 510 (1925).
81. Id. at 534-35.
82. 406 U.S. 205 (1972).
83. Id. at 234. Some commentators suggest that the free exercise claim was more significant. See Riga, 

Yoder and Free Exercise, 6 J.L. & Educ. 449, 467 (1977) (because parens patriae doctrine undergoing 
réévaluation, case turns almost exclusively on free exercise claim of parents); 19 B.C. L. Rev. 959, 966 
(1978) (first amendment religious freedom claim gave parental rights significance); cf. In re McMillan, 30 
N.C. App. 235, 238, 226 S.E.2d 693, 695 (1976) (“deep-rooted conviction for Indian heritage" insufficient 
to raise first amendment protection; children “neglected" under state statute).

84. 406 U.S. at 232. The Court cited Pierce for the proposition that the "values of parental direction of 
the religious upbringing and education of their children in their early and formative years have a high place 
in our society.” Id. at 213-14.

85. See Moore v. City of E. Cleveland, 431 U.S. 494, 506 (1977) (plurality) (invalidating statute 
prohibiting extended family from occupying same dwelling); cf. Zablocki v. Redhail. 434 U.S. 374, 386 
(1978) (fundamental privacy right to decide to marry and raise child in traditional family setting); Stanley 
v. Illinois, 405 U.S. 645, 658 (1971) (invalidating statutory presumption of unwed father's unfitness to take 
custody of children upon their mother’s death).

86. 431 U.S. 494 (1977) (plurality).
87. Id. at 495-96. The “family" excluded by the narrow statutory definition comprised a grandmother, 

her two sons, and her two grandsons who were not brothers but first cousins. Id. at 496-97.
88. Eight members of the Court in Moore endorsed the doctrine of substantive due process. The plurality 

opinion openly expressed its reliance on substantive due process principles. Id. at 499-506 (plurality 
opinion of Powell, J., with Brennan, Marshall & Blackmun, JJ.). The concurring opinion of Justice Stevens 
reiterated this position. Id. at 520-21 (statute bears no "substantial relation" to legitimate state interest and 
conflicts with “fundamental right” of property owner). Justice Stewart, joined by Justice Rehnquist, 
dissented. He acknowledged that "private family life" is protected by substantive due process, but found 
the interest in sharing a house not sufficiently “fundamental" to be “implicit in the concept of ordered 
liberty.” Id. at 536-37 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)). Justice White, dissenting, 
agreed that certain aspects of family life are protected by substantive due process, but declined to extend 
the scope of substantive protection because prior decisions did not compel it. Id. at 549. Thus, the Court 
generally embraced the substantive due process approach. See The Supreme Court, 1976 Term, supra note 
47, at 128-29 (Moore may foreshadow increasing use of substantive due process to protect family rights); 23 
N.Y.L. Sch. L. Rev. 479, 493 (1978) (frank return to substantive due process, but without principled 
standard).

89. The Court felt that the extended family represented the “accumulated wisdom of civilization.”
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Although the decisions discussed above expressly establish specific and 
separate rights, these rights in combination may be seen as a rational 
continuum of fundamental freedoms that the family as a unit enjoys free from 
arbitrary governmental regulation. Indeed, the Court’s extensive citation to 
earlier cases within the series* 90 structurally suggests its recognition of a more 
general right related to family affairs. For example, in Moore v. City of East 
Cleveland the plurality expressed its awareness that the cases on which it 
relied to establish a fundamental right to choose family living arrangements 
had not expressly considered the issue before it:

431 U.S. at 505.
It has been suggested that Moore represents an extension of the prior decisions because the Court 

constitutionally protected the right of the family relationship in itself, devoid of any other supporting 
interests. 19 B.C. L. Rev. 959, 966-67 (1978).

90. Often the Court relies on mere dicta from earlier cases. For example, in Prince v. Massachusetts, 321 
U.S. 158 (1944), the Court upheld the state's intervention into the family by affirming the conviction of a 
woman arrested for allowing her niece to sell religious tracts on the street in violation of state law. Despite 
its holding, the Court stated:

It is cardinal with us that the custody, care and nurture of the child reside first in the parents 
whose primary function and freedom include preparation for obligations the state can neither 
supply nor hinder. And it is in recognition of this that these decisions have respected the 
private realm of family life which the state cannot enter.

Id. at 166 (citations omitted). The holding in Prince is rarely cited in Supreme Court cases on family rights. 
The dictum in Prince, however, has been cited to support a general, primary authority of the parent in the 
custody and care of his child. E.g., Bellotti v. Baird, 99 S. Ct. 3035, 3045 (1979); Parham v. J.R., 99 S. Ct. 
2493, 2513 n.l (1979) (Stewart, J., concurring); Quilloin v. Walcott, 434 U.S. 246, 255 (1978); Smith v. 
Organization of Foster Families for Equality and Reform, 431 U.S. 816, 843 (1977); Carey v. Population 
Servs. Int’l, 431 U.S. 678, 708 (1977) (Powell, J., concurring in part and concurring in the judgment); 
Stanley v. Illinois, 405 U.S. 645, 651 (1972); Ginsberg v. New York, 390 U.S. 629, 639 (1968).

91. 431 U.S. at 500-01 (citations omitted).
92. 434 U.S. 374 (1978).
93. Id. at 386.
94. Id.

[These cases] . . . were immediately concerned with freedom of 
choice with respect to childbearing, e.g., LaFleur, Roe v. Wade, 
Griswold, ... or with the rights of parents to the custody and 
companionship of their own children, Stanley v. Illinois, ... or 
with traditional parental authority in matters of child rearing and 
education, Yoder, Ginsberg, Pierce, Meyer .... But unless we 
close our eyes to the basic reasons why certain rights associated 
with the family have been accorded shelter under the Fourteenth 
Amendment’s Due Process Clause, we cannot avoid applying the 
force and rationale of these precedents to the family choice 
involved in this case.91

Similar methodology was employed by the Court in Zablocki v. Redhail.92 
Reasoning that “it would make little sense to recognize a right of privacy with 
respect to other matters of family life and not with respect to the decision to 
enter the relationship that is the foundation of the family in our society,”93 the 
Court relied on the Meyer line of cases to support a fundamental right to 
marry.94

Implicit in the Court’s recognition of specific fundamental rights incident 
to establishing and maintaining a family, therefore, is some notion of a more 



1979] Right to Family Integrity 223

general fundamental right of the family as a unit to be free from illegitimate, 
overbroad, and arbitrary governmental intrusions. Although this right to 
family integrity has not been explicitly considered by the Supreme Court, the 
Court’s treatment of specific constitutionally protected areas does reflect a 
deep and fundamental respect for the integrity of the family unit.95 Moreover, 
recent lower federal court decisions have specifically relied on the Meyer line 
of decisions to acknowledge directly the fundamental nature of such a right.96 
If this right is fundamental, state statutes permitting the separation of families 
should be subject to careful examination by courts so that the interests of state 
and family may be balanced properly. In spite of the Supreme Court’s implicit 
recognition of the fundamental rights of the family unit, however, these rights 
are sparingly upheld in the states.

95. See, e.g., Bellotti v. Baird, 99 S. Ct. at 3046 & n.18 (parental authority and familial unity are basic 
presuppositions of our tradition of individual liberty); Moore v. City of E. Cleveland, 431 U.S. at 503 
(institution offamily “deeply rooted in this Nation's history and tradition’’); Roe v. Wade, 410 U.S. at 152- 
53 (constitutional guarantee of persona] privacy extends to family relationships); Wisconsin v. Yoder, 406 
U.S. at 232 (parental role in child rearing "is now established beyond debate as an enduring American 
tradition"); Ginsburg v. New York, 390 U.S. at 639 (parental role in child rearing "basic in the structure of 
our society"); Griswold v. Connecticut, 381 U.S. at 496 (Goldberg, J . with Warren, C.J. and Brennan, J., 
concurring)("traditional relation of the family" is “a relation as old and as fundamental as our entire 
civilization”).

96. See, e.g., Duchesne v. Sugarman, 566 F.2d 817, 824-25 (2d Cir. 1977) (drawing on Meyer. Skinner, 
Prince. Stanley. LaFleur, Moore, and Smith to recognize fundamental right to preservation of family 
integrity); Davis v. Page, 442 F. Supp. 258, 261-62 (S.D. Fla. 1977) (recognizing fundamental right to 
family integrity as first identified in Meyer); Sims v. State Dep’t of Pub. Welfare, 438 F. Supp. 1179, 1190 
(S.D. Tex. 1977) (finding clear fundamental right protecting integrity of family as established in Pierce, 
Prince. Griswold. Stanley, and LaFleur), rev’d. on other grounds sub nom. Moore v. Sims, 99 S. Ct. 2371 
(1979); Roe v. Conn, 417 F. Supp. 769, 777 (M.D. Ala. 1976)(fundamental right to family integrity found 
in Meyer, Pierce, Prince, Griswold, Stanley, Roe v. Wade, and LaFleur); Alsager v. District Court, 406 F. 
Supp. 10, 15-16 (S.D. Iowa 1975) (Meyer, Pierce, Skinner. Prince, Griswold, Stanley, Roe v. Wade, and 
LaFleur indicate existence of fundamental right to family integrity), aff d per curiam, 545 F.2d 1137 (8th 
Cir. 1976).

97. Indeed, the Supreme Court has recognized that current foster care programs are plagued with 
problems. In Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816 (1977), the 
Court discussed many of these difficulties. Some of the points raised in the discussion are that children are 
frequently moved from foster home to foster home, that the system may be seen as a class-based coercive 
intrusion into the family life of the poor, that programs suffer from a lack of sufficient staff and funding, 
that courts find it difficult to avoid making decisions resting on other than subjective values because of the 
vagueness of statutory standards, that children undergo protracted stays, that the system is unstable 
because of multiple child placements and rapid turnover among professional social work staff members, 
that qualified foster parents are hard to find, are given little training, and may provide inadequate care or 
may abuse the children, that social service workers are hampered by heavy caseloads, and that children in 
foster care experience high rates of psychiatric disturbance. Id. at 829-38.

II. State Termination oe Parental Rights

Although the preservation of natural family relationships is of fundamental 
importance to children and society, there is evidence that the current child 
welfare system fails to adequately protect the family unit.97 Following the 
removal of the child from his home pursuant to the parens patriae doctrine, 
the primary goal of the child welfare system should be assisting the family in 
resolving the problems that led to the removal so that prompt reunification 
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may be achieved and the child’s basic need for a stable living environment 
may be protected. The present system, however, fails to meet these objectives: 
children are often forced to undergo prolonged stays in foster care.98 A 1978 
study involving eighty-eight counties found that a full thirty-three percent of 
children placed apart from their natural families had spent four or more years 
in placement; over fifty-two percent were in care for more than two years. 
Despite this extended stay, seventy-seven percent of the children were 
purportedly in “temporary” custody of a court or social agency.99 Moreover, 
as Congressman George Miller recently reported, studies show that once a 
child has been in foster care for eighteen months, the probability is greater 
than eighty percent that the child will remain in such care until age 
eighteen.100

98. Children’s Defense Fund, supra note 20, at 185.
99. Id. at 187 (Table 6). A study of 624 children in New York City revealed that 36% of the children 

remained in foster care at the end of five years and that of this 36%, 57% were unvisited. Of the children 
who entered the foster home because they had been abused or neglected, 48% were still in care. Of those 
entering upon a finding of abandonment, nearly 57% remained. Only five percent had been adopted, and 
three percent had been transfered to state institutions. Fanshel, Status Changes of Children in Foster Care: 
Final Results of the Columbia University Longitudinal Study, 55 Child Welfare 143, 143-48 (1976).

100. 125 Cong. Rec. E3O3 (daily ed. Jan. 31, 1979) (remarks of Rep. Miller); cf Fanshel, supra note 99, 
at 145-48 (statistics demonstrating lengthy stays of children in foster care). See also Mnookin, Foster 
Care—In Whose Best Interests? 43 Harv. Educ. Rev. 599, 612 (1973) [hereinafter Foster Care]; Wald, 
State Intervention on Behalf of "Neglected" Children: Standards for Removal of Children from Their 
Homes. Monitoring the Status of Children in Foster Care, and Termination of Parental Rights, 28 Stan. L. 
Rev. 625, 627 (1976) [hereinafter Standards for Removal],

101. See Children’s Defense Fund, supra note 20, at 57-65.
102. Fanshel, supra note 99, at 165.
103. Id.; Children's Defense Fund, supra note 20, at 187 (Table 6).
104. Fanshel, supra note 99, at 164.
105. The states of Arizona, California, Colorado, Delaware. Florida, Idaho, Minnesota, New York, 

North Dakota, Oklahoma, Pennsylvania, South Carolina, West Virginia, and Wisconsin were chosen to 
reflect geographical distribution and philosophical variation.

Children remaining in foster care for prolonged periods suffer repeated 
placements, often in homes geographically distant from their natural par
ents.101 A five-year study ending in 1976 suggested that three or more 
placements was an excessive number and was likely to cause detriment to the 
child.102 Yet twenty-eight percent of the children included in the study had 
undergone three or more placements.103 Of those children discharged from 
care within the first year spent in foster homes, only two percent had 
undergone three or more placements. Of those children discharged during 
their second year, however, nineteen percent had been placed three or more 
times. Thirty-five percent of all children discharged during their fourth year 
in custody had been placed three or more times, and of those children 
remaining in care at the conclusion of the five-year study, forty-six percent 
had been placed three or more times.104 Thus, the system allows “temporary” 
care that results in prolonged stays and multiple placements, causing 
increasingly detrimental effects to the child involved.

This unpleasant picture does not comport with the objective of the child 
welfare system: serving the best interests of the child. This section will 
examine the statutes and case law of fourteen states to determine the cause of 
this disturbing situation.105 The discussion will focus on termination proceed
ings, but some attention will be directed to pretermination proceedings, such 



1979] Right to Family Integrity 225

as neglect and dependency adjudications. This review is intended to give the 
reader a sense of the child welfare system as it exists today, an awareness of 
the discretionary nature of the proceedings, and an overview of the extreme 
variation among the states. This discussion will also suggest that the absence 
of clear standards for adjudication, the resulting discretionary powers of the 
social agencies and the court, and the serious lack of preventive and 
rehabilitative services to aid the family cannot reasonably be reconciled with 
the Supreme Court’s recognition of the primacy of the natural family as a 
child-raising unit and of the fundamental rights of the family.

A. DEPENDENCY ADJUDICATIONS

Proceedings to determine dependency106 are distinct from proceedings to 
terminate parental rights.107 Although a parent may lose custody of a child as 
a result of a dependency proceeding, he generally does not lose all parental 
rights to the child at that point. This initial proceeding may have far-reaching 
effects, however, because once a child has been adjudicated dependent and his 
custody has been transferred temporarily from his parents, his chances of 
returning to them are slim.108 When a petition to terminate parental rights is 
later filed, many courts weigh the fact that the child presently lives outside the 
parental home against the natural parents. New York case law, for example, 
allows a no-fault termination solely because the child has not lived with the 
parents for a certain unspecified length of time.109

106. The terminology involved varies according to jurisdiction. Although "dependency” is the most 
common standard, the states use a number of terms to describe the condition sufficient to justify state 
intervention and removal of the child from the home. In various states, removal may be justified by finding 
the child "abused,” “neglected," "deprived,” or "abandoned.”

107. Sometimes the dependency process begins by taking the child into emergency custody. Statutes 
expressly allow emergency custody as a result of a court order. E.g., Ariz. Rev. Stat. Ann. § 8- 
223(A)(1) (Supp. 1978); Fla. Stat. Ann. § 39.401(l)(a) (West Supp. 1978); N.Y. Jud. Law § 1022 
(McKinney 1975); N.D. Cent. Code § 27-20- 13(l)(a) (1974); Okla. Stat. Ann. tit. 10, § 1104(d) 
(West Supp. 1978); Pa. Stat. Ann. tit. 11, § 50-308(1) (Purdon Supp. 1978); Wis. Stat. Ann. 
§ 48.19(l)(c) (West 1979). Emergency custody is permitted without a court order if a police officer or 
other person believes the child is in imminent danger or if the child is ill or injured. E.g., Ariz. Rev. Stat. 
Ann. § 8-223(A)(3) (Supp. 1978) (law enforcement officer or child services specialist); Fla. Stat. Ann. 
§ 39.401 (1 )(b) (West Supp. 1978) (law enforcement officer or authorized agent of department); N.Y. Jud. 
Law § 1024(a) (McKinney 1975) (physician, person treating child, law enforcement official, city 
employee, agent of child-cruelty prevention society); N.D. Cent. Code § 27-20-13( 1 )(3) (1974) (law 
enforcement officer or juvenile supervisor); Pa. Stat. Ann. tit. 11. § 50-308(3) (Purdon Supp. 1978) (law 
enforcement officers or duly authorized officers of the court); Wis. Stat. Ann. § 48.19(1 )(d) (West 1979) 
(law enforcement officer).

108. Adjudications of dependency may be de facto or de jure conditions precedent to termination of all 
the parent’s rights to the child. See Fla. Stat. Ann. § 39.41(l)(d) (West Supp. 1978) (court may 
permanently commit child to department or licensed child placing agency).

109. In re Suzanne Y„ 92 Misc. 2d 652, 653, 658-59, 401 N.Y.S.2d 383, 384, 387-88 (Fam. Ct. 1977) 
(passage of time can be extraordinary circumstance allowing court to operate outside statute and terminate 
parent’s rights if in child’s best interests).

Although the state’s initial intervention may thus have a significant effect, 
removal statutes often fail to give substance to the right of the family to be free 
from arbitrary state interference. Statutory removals are usually authorized 
upon a finding of abandonment, neglect, or abuse. Twelve of the fourteen 
states studied recognize abandonment as a ground for removal; six of these 
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states, however, never define the term,110 and only four others establish 
specific but varying time requirements.111 Moreover, states that do attempt to 
define abandonment as a parental failure to maintain contact with the child or 
to support the child genererally employ vague terms such as “necessary” or 
“normal parental relationship” in this process.112

Neglect as a ground for removal often encompasses not only the parent’s 
refusal to provide for the child when the parent is financially able,113 but also

110. See. e.g., Cal. Welf. & Inst. Code § 300(a)-(b) (West Supp. 1979) (“dependent child” is child in 
need of proper and effective parental care or control who has no parent or guardian exercising such care or 
control; no definition of control); Colo. Rev. Stat. § 19-1 -103(2O)(a) (1973) ("neglected or dependent 
child" means child whose parent "has abandoned him”; no further definition); Minn. Stat. Ann. 
§ 260.015( 10)(a) (West Supp. 1978) (“neglected child" means child who “is abandoned by his parent, 
guardian or other custodian"; no definition of “abandoned”); N.D. Cent. Code § 27-20-02(5) (1974) (no 
definition); Okla. Stat. Ann. tit. 10, § 1101(d) (West Supp. 1978) (“deprived child" means a child who 
is destitute, homeless, or abandoned; no definition of these terms); W. Va. Code § 49-1-3(2) (1978) 
("neglected child” means child "presently without necessary food, clothing, shelter, medical care, 
education or supervision because of the disappearance or absence of the child's parent or custodian”).

111. See, e.g., Ariz. Rev. Stat. Ann. § 8-201(1) (1974) (failure to maintain normal parental 
relationship for six months without just cause constitutes prima facie evidence of abandonment); Fla. 
Stat. Ann. § 39.01(1) (West Supp. 1978) (only marginal or no efforts to communicate or provide for 
support though financially able for six months or longer); Idaho Code § 16-1602(b) (1979) (failure of 
parent to maintain normal parental relationship with his child for one year without just cause constitutes 
prima facie evidence of abandonment); S.C. Code § 20-11-20(1) (1976) (failure to support or make 
payments toward support for six consecutive months immediately preceding institution of action).

112. See, e.g., Ariz. Rev. Stat. Ann. § 8-201(10) (1974) (failure of parent to provide “reasonable 
support" and to provide “normal supervision”); Cal. Welf. & Inst. Code § 300(a)-(b) (West Supp. 
1979)(“in need of proper and effective parental care or control" or “not provided with a home or suitable 
place of abode”); Idaho Code § 16-1602(b) (1979) (“failure of the parent to maintain a normal parental 
relationship with his child including but not limited to reasonable support or regular personal contact"). 
But see N.Y. Soc. Serv. Law § 384-b (5)(a) (McKinney Supp. 1978) (child abandoned if parent evinces 
intent to forego parental rights and obligations as manifested by failure to visit child and communicate with 
child or agency).

113. See, e.g., In re Baum, 61 A.D.2d 123, 131, 401 N.Y.S.2d 514, 520 (1978) (failure to provide 
education); In re Dixon, 53 A.D.2d 1014, 1014, 386 N.Y.S.2d 484, 485 (1976) (mother’s failure to care for 
daughter’s health because mother addicted to alcohol); In re Gregory S., 85 Misc. 2d 846, 847-48, 380 
N.Y.S.2d 620, 622 (Fam. Ct. 1976) (failure to provide medical and dental care based on religious beliefs); 
In re Franz, 84 Misc. 2d 914, 915, 922, 378 N.Y.S.2d 317, 319, 325 (Fam. Ct. 1976) (failure to provide 
education), affd, 55 A.D.2d 424, 390 N.Y.S.2d 940 (1977); Ariz. Rev. Stat. Ann. § 8-201 (10)(a) (1974) 
(child who has no parent or guardian willing to exercise proper and effective care and control); Cal. 
Welf. & Inst. Code § 300(a) (West Supp. 1979) (same); Colo. Rev. Stat. § 19-1-103 (20)(d) (1973) 
(parent refuses to provide proper or necessary care); Del. Code Ann. tit. 10, § 901(11) (Supp. 1978) 
(child whose well-being is threatened or impaired because of inadequate care or protection by his 
custodian, who has ability and financial means to provide care, but does not do so); Fla. Stat. Ann. 
§ 39.01(27) (West Supp. 1978) (financially able parent who deprives or allows child to be deprived of 
necessary food, clothing, shelter, or medical treatment); Idaho Code § 16-1602(n)( 1) (1979) (child 
without proper parental care and control, or subsistence, education, medical or other care because of 
refusal of parents to provide them); Minn. Stat. Ann. § 260.015( 10)(c)-(d) (West Supp. 1978) (without 
necessary subsistence, education, or other care because of parental refusal to provide it); N.Y. Jud. Law 
§ 1012(f)(i)(A) (McKinney 1975) (parent who fails to supply adequate food, clothing, shelter, although he 
is financially able to do so or has been offered financial or other reasonable means to do so); N.D. Cent. 
Code § 27-20-02(5) (1974) (child without proper parental care or control, subsistence, education, or other 
necessary care, although parents financially able); Okla. Stat. Ann. tit. 10, § 1101(d) (West Supp. 1978) 
(without special care and treatment because of parents’ willful failure to provide them); S.C. Code § 20- 
10-20(3) (1976) (parent who fails to provide adequate food, clothing, shelter, education, or health care, 
though financially able to do so); W. Va. Code § 49-1-3(1) (1978) (financially able parent’s refusal, 
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the parent’s inability to provide for the child because he is not financially 
able.* 114 Definitions of neglect range from Pennyslvania’s indefinite standard, 
“without proper care and control,’’115 to the very specific standard enunciated 
by New York.116

failure, or inability to supply necessary care, impairing or endangering the child); Wis. Stat. Ann. 
§ 48.13(10) (West 1979) (parent’s neglect, refusal, or inability for reasons other than poverty to provide 
necessary care, food, clothing, medical care, or shelter so that physical health of the child seriously 
endangered).

114. See, e.g., Ariz. Rev. Stat. Ann. § 8-201(10)(b) (1974) (child who is destitute or not provided 
with necessities of life); Cai.. Welf. & Inst. Code § 300(b) (West Supp. 1979) (same); Colo. Rev. Stat. 
§ 19-1 -103(20)(d) (1973) (parent fails to provide proper or necessary care); Minn. Stat. Ann. 
§ 260.015(6)(b) (West 1971) (child in need of special care and treatment whose parent is unable to provide 
it); Okla. Stat. Ann. tit. 10, § 1101(d) (West Supp. 1978) (same).

Theoretically, title IV-A of the Social Security Act, 42 U.S.C. §§ 601-10 (1976), should eliminate the 
possibility of removals based on the parents' financial inability to care for the child. Title IV-A provides 
federal funds to states for direct distribution to needy children and their families. Id. §§ 602-03. The 
program does not protect all families, however. As of September 1977, payments in 24 states were limited 
to families in which one of the parents was disabled, deceased, or absent from the home. The remaining 
states and the District of Columbia also extended benefits to families with unemployed fathers. 
Children's Defense Fund, supra note 20, at 258-59.

115. Pa. Stat. Ann. tit. 1, § 50-102(4)(i) (Purdon Supp. 1978); see, e.g., Ariz. Rev. Stat. Ann. § 8- 
201 (10)(a) (1974) ("dependent child" is “[i]n need of proper and effective parental care and control"); Cal. 
Welf. & Inst. Code § 300(a) (West Supp. 1979) (“in need of proper and effective parental care or 
control"); Colo. Rev. Stat. § 19-1 -103(2O)(d) (1973) ("lacks proper parental care through the actions or 
omissions of the parent’’); Minn. Stat. Ann. § 260.015(c) (West Supp. 1978) ("without proper parental 
care because of the faults or habits of his parent’’); Okla. Stat. Ann. tit 10. § 1101(d) (West Supp 1978) 
(“deprived child . . . has not the proper parental care or guardianship").

116. N.Y. Jud. Law § 1012(f) (McKinney 1975). Under this provision, a neglected child is physically, 
mentally, or emotionally impaired or in imminent danger of becoming impaired as a result of the parent's 
failure to exercise a minimum degree of care in supplying adequate food, clothing, shelter, education, or 
medical, dental, optometrical, or surgical care although he is financially able to do so or is offered financial 
or other reasonable means to do so. The definition also includes the failure to provide proper supervision or 
guardianship by inflicting or allowing the infliction of harm or substantial risk thereof, including excessive 
corporal punishment, using drugs, using alcohol to the extent of loss of self-control, any other acts of 
similar serious nature requiring the aid of the court, or abandonment by the parent.

117. See, e.g., Ariz. Rev. Si a l. Ann. § 8-201(10)(b) (1974) (child whose home is unfit for him because 
of abuse); Cal. Welf. & Inst. Code § 300(d) (West Supp. 1979) (home unfit for child because of physical 
abuse); Colo. Rev. Stat. § 19-1 -103(2O)(a) (1973) (parent has subjected child to mistreatment or abuse 
or allowed another to mistreat or abuse child); Del. Code Ann. tit. 10, § 901(11) (Supp. 1978) 
(“neglected child” means child who has been abused); Idaho Code § 16-1602(a) (1979) ("abused" 
defined as bruising, bleeding, malnutrition, sexual molestation, burns, fracture of any bone, subdural 
hematoma, soft tissue swelling, failure to thrive, or death, without justifiable explanation); S.C. Code 
§ 20-10-20(B) (Supp. 1978) (physical or mental health or welfare harmed as defined in § 20-10-20(0 or 
threatened with harm as defined in § 20-10-20(D)); W. Va. Code § 49-1-3 (Supp. 1978) (parent inflicts, 
attempts to inflict, or allows to be inflicted physical injury or substantial emotional injury that endangers 
child, or sexually abuses child); Wis. Stat. Ann. § 48.13(3) (West 1979) (victim of sexual or physical 
abuse).

118. E.g., Del. Code Ann. tit. 10, § 901(8) (Supp. 1978) (placed in nonrelated home on permanent 
basis without agency approval); Idaho Code § 16-1602(n)(3) (1979) (placed for care or adoption in 
violation of law); Minn. Stat. Ann. § 260.015( 10)(f) (West Supp. 1978) (living in unlicensed facility for 
foster care); N.D. Cent. Code § 27-20-02(5)(b) (1974) (placed for care or adoption in violation of law); 
Wis. Stat. Ann. § 48.13(5) (West 1979) (same).

Some statutes list abuse as an additional category for removal, and some 
specify mental, emotional, or sexual abuse as a ground for dependency 
proceedings.117 The simple fact that a child has been placed in the care of 
another without legal approval is also a ground often found in the statutes.118 
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Discretionary statutory standards, without reference to any parental culpa
bility, also authorize adjudications of dependency upon a finding that the 
child is harmful to society,119 has “failfedj to thrive,”120 or lives in an 
environment that is “injurious to his welfare.”121

The rights of the family are further threatened by the low standards of 
proof required to find dependency and to remove the child from his home. 
Although some states demand clear and convincing evidence to warrant a 
finding of dependency,122 most require only a showing of a preponderance of 
the evidence.123 Vague statutory standards for removal and low standards of 
evidentiary proof combine to maximize judicial discretion and minimize 
substantive protection. For example, in New York the facts must be proved 
only by a preponderance of the evidence,124 and the judge uses the very 
discretionary “best interests” standard in deciding whether to remove the 
child.125 As the Pennsylvania court noted in In re La Rue,nb a best interests 
standard improperly allows a judge or a social worker to make judgments 
based on personal feelings and values.127 In contrast, Pennsylvania and North 
Dakota require evidence of dependency to be shown by clear and convincing 
evidence128 and allow the child to be taken from the parents only upon a 
demonstration of the clear necessity for removal.129 The latter standards

119. Cal. Welf. & Inst. Code § 300 (West Supp. 1979) (physically dangerous to public because of 
mental or physical deficiency, disorder, or abnormality); Minn. Stat. Ann. § 260.015(10)(e) (West Supp. 
1978) (child whose occupation, behavior, condition, environment, or associations likely to be injurious or 
dangerous to others).

120. Idaho Code § 16-1602(a) (1979).
121. Colo. Rev. Stat. § 19-l-103(20)(o) (1973).
122. See, e.g., N.D. CENT. Code § 27-20-29(3) (1974) (court must find clear and convincing evidence 

of dependency), applied in In re T.M.M., 267 N.W.2d 807, 812 (N.D. 1978) (same); Bjerke v. D.T., 248 
N.W.2d 808, 811 (N.D. 1976) (same); In re M.L., 239 N.W.2d 289, 291 (N.D. 1976) (same); Pa. Stat. 
Ann. tit. 11, § 50-320(c) (Purdon Supp. 1978) (same), applied in In re Clouse, 368 A.2d 780, 781 (Pa. 
Super. Ct. 1976) (same); In re La Rue, 366 A.2d 1271, 1276 (Pa. Super. Ct. 1976) (same); W. Va. Code 
§ 49-6-2(c) (Supp. 1978) (same); Wis. Stat. Ann. § 48.31(1) (West 1979) (same).

123. See, e.g., Davis v. Page, 442 F. Supp. 258, 260 (S.D. Fla. 1977) (state must prove dependency by 
preponderance of evidence); In re Christopher B., 82 Cal. App. 3d 608, 617-18, 147 Cal. Rptr. 390, 395-96 
(1978) (“preponderance” test valid for neglect statute; “clear and convincing" required only when final 
result is to sever parent-child relationship); Cal. Welf. & Inst. Code § 335 (West Supp. 1979) 
(dependency adjudication based on preponderance of evidence); Colo. Rev. Stat. § 19-3- 106(6)(a) 
(1973) (same); Del. Code Ann. tit. 10, § 937(a) (1974) (court may declare child to be dependent when 
evidence supports such holding); Fla. Stat. Ann. § 39.408(l)(b) (West Supp. 1978) (dependency 
adjudication based on preponderance of evidence); Idaho Code § 16-1610(a) (1979) (same); N.Y. Jud. 
Law § 1046(b) (McKinney 1975) (same).

124. N.Y. Jud. Law § 1046(b) (McKinney 1975).
125. See, e.g., Bennett v. Jeffreys, 40 N.Y.2d 543, 548, 356 N.E.2d 277, 283, 387 N.Y.S.2d 821, 826 

(1976) (disposition of custody controlled by best interests of child); In re Jewish Child Care Ass’n, 5 
N.Y.2d 222, 230, 156 N.E.2d 700, 704, 183 N.Y.S.2d 65, 70-71 (1959) (no abuse of judicial discretion when 
removal of child from foster home and return to mother is in child’s best interests); In re Yolanda C., 74 
Misc. 2d 884, 886, 346 N.Y.S.2d 690, 692 (Fam. Ct. 1973) (placement of neglected child extended when 
parents unable to care for child and placement in child's best interests).

126. 366 A.2d 1271 (Pa. Super. Ct. 1976).
127. Id. at 1275.
128. See note 122 supra and accompanying text.
129. See, e.g., In re Whittle, 397 A.2d 1225, 1226 (Pa. Super. Ct. 1979) (children should remain with 

family unless clear necessity for removal); In re LaRue, 366 A.2d 1271 (Pa. Super. Ct. 1976) (clear 
necessity test vindicates state’s interest while not arbitrarily interfering with sanctity of family; best 
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comport more fully with the constitutionally protected status of the family 
unit.* 130

interests test would allow judges or social workers to make judgments based on personal feelings); In re 
Rinker, 180 Pa. Super. Ct. 143, 148, 117 A.2d 780, 783 (1955) (state may take child from parent only when 
evidence clearly establishes its necessity); cf. Waagen v. R.J.B., 248 N.W.2d 815, 818-19 (N.D. 1976) (child 
should be separated from parent only when necessary for his welfare; resolve any doubt in favor of parent); 
Bjerke v. D.T., 248 N.W.2d 808, 814 (N.D. 1976) (removal from parents only if necessary to prevent 
serious detriment to child’s welfare).

130. Cf. notes 212 & 213 infra and accompanying text (removals and terminations should not be based 
on vague standards).

131. W. Va. Code § 49-6-1(c) (Supp. 1978) (at time of institution of any proceeding, state department 
of welfare shall provide supportive services in effort to remedy circumstances detrimental to child); see id. 
§ 49-6-5(6)(b) (termination must be predicated on findings of failure of parents to respond to or follow 
through with agency’s reasonable rehabilitative efforts).

132. To meet the statutory grounds for termination for “neglectful abandonment” in South Carolina, 
the parents must be provided with “consistent help” from the agency for six months and make no effort, 
even v. ith help, to provide a suitable home, or show no concern, or fail to achieve some minimum degree of 
improvement. S.C. Code § 20-11-10(1976).

In California, an agency is required to provide counseling programs for the parents only when 
termination is sought after a finding that a child's home is unfit for him because of neglect, cruelty, 
depravity, or physical abuse. Cal. Welf. & Inst. Code § 362 (West Supp. 1979). The court may. in its 
discretion, order such programs in termination proceedings if it determines that the child is in need of 
proper parental care or has no parent willing or able to exercise care, is destitute and not provided with the 
necessities of life, or is physically dangerous to the public. Id. § 300(a)-(c).

133. The Minnesota statute does not explicitly mandate services, although two grounds for termination 
seem to require that services be provided. Termination following a finding of neglect or dependency is 
permitted only if "reasonable efforts, under the direction of the court, have failed to correct the conditions 
leading to the determination.” Minn. Stat. Ann. § 260.221(b)(5) (West 1978). Another ground for 
termination is that the child is "neglected and in foster care," id. § 260.221(b)(7), a condition requiring 
that the parents fail to show improvement "despite the availability of needed rehabilitative services.” Id. 
§ 260.015(18)(c).

134. See, e.g., Cal. Welf. & Inst. Code § 362(l)(d) (West Supp. 1979) (court may order parents to 
participate in counseling program if parents permitted to retain custody of child adjudged dependent of 
court); COLO. Rev. Stat. § 19-3-101(3)(b) (1974) (services required only if alternative of "informal 
adjustment" chosen); Fla. Stat. Ann. § 39.41(5) (West Supp. 1978) (courts may order parents of 
dependent child to participate in counseling programs); Idaho Code § 16-2001-16 to 2015 (1979) (no 
provision for rehabilitative services).

Following removal, the proper objective of the child welfare system should 
be to facilitate the reunification of the natural family whenever reasonably 
possible. Despite this objective, and in contrast with the constitutional respect 
afforded the family, there is little firm commitment to providing social 
services designed to reunify the family. Only one state requires that therapeu
tic services be provided in all cases.131 Although in a few states rehabilitative 
efforts by agencies are explicitly132 or implicitly133 a prerequisite for termina
tions based on specific statutory grounds, the statutes often do not require the 
court to order that services be made available.134 Some courts have themselves 
imposed a requirement that social service agencies make an effort to aid the 
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family,135 but others have rejected this approach.136 The New York experience 
demonstrates the ambivalent attitude of the courts and legislatures about 
rehabilitative services. The New York statute permits the court to terminate 
parental rights on the ground of “permanent neglect” when the parent has 
failed to maintain contact with the child or to plan for the child’s future for 
more than one year following removal.137 No termination may be ordered on 
this ground, however, if the parent is indigent or if the agency has not made 
“diligent efforts to encourage and strengthen the parental relationship.”138 
Nevertheless, the New York statute excuses the agency from making diligent 
efforts to reunite the family when such efforts would be “detrimental to the 
best interests of the child.”139 This absence of a clear requirement that social 
services be made available to troubled families does not comport with the 
value of the family rights threatened by a termination proceeding.

135. See, e.g., In re Appeal in Pima County, Juvenile Action No. S-lll, 25 Ariz. App. 380, 388, 543 
P.2d 809, 816 (1975) (termination not warranted when no rehabilitative efforts by state; termination a last 
resort), review denied, 113 Ariz. 247, 550 P.2d 625 (1976); In re Rosenbloom, 266 N.W.2d 888, 890 (Minn. 
1978) (per curiam) (failure of welfare agency to make reasonable efforts to reunite family resulted in denial 
of initial petition for termination under Minn. Stat. Ann. § 260.221(b)(5) (1971); parent’s failure to 
satisfy conditions of subsequent plan “reasonably calculated" to reunite family resulted in termination); In 
re Stangle, 247 N.W.2d 419, 422 (Minn. 1976) (per curiam) (affirming termination; mother failed to 
comply with court-ordered agency programs and failed to improve); In re Barron, 268 Minn. 48, 54-55, 127 
N.W.2d 702, 706 (1964) (“policy of the statute requires, and the welfare of the child demands,” reasonable 
effort by social agencies to aid parent before termination; termination reversed because rehabilitation 
successful “to a commendable degree”); New Hampshire v. Robert H., 5 Fam. L. Rep. (BNA) 2030, 2030- 
31 (N.H. Oct. 30, 1978) (remanded to allow welfare department to provide services).

136. See, e.g.. In re Rose Lynn G., 57 Cal. App. 3d 406, 422, 129 Cal. Rptr. 338, 348 (1976) (social 
services not mandated in every case; absence of social services alone not denial of due process); In re Susan 
Lynn M., 53 Cal. App. 3d 300, 311, 125 Cal. Rptr. 707, 714 (1976) (provision of services matter of judicial 
discretion, remanded for consideration of whether services should have been altered); In re M.A., 529 P.2d 
333, 335 (Colo. App. 1974) (state has no duty to provide support services prior to termination).

137. N.Y. Soc. Serv. Law § 384-b(4)(d) (West Supp. 1978).
138. Id. § 384-b(7)(a).
139. Id.
140. In re William L., 477 Pa. 322, 370, 383 A.2d 1228, 1252 (Manderino, J., dissenting), cert, denied, 

439 U.S. 880 (1978).
141. In re K.S. & M.S., 33 Colo. App. 72, 76, 515 P.2d 130, 133 (1973).
142. See, e.g., Ariz. Rev. Stat. Ann. § 8-533 (1974); Cal. Civ. Code § 232(a) (West Supp. 1979); 

Minn. Stat. Ann. § 260.221(b) (West 1971); N.Y. Dom. Rel. Law § 111 (McKinney 1977); N.Y. Soc.

B. TERMINATION OF PARENTAL RIGHTS

Unlike a dependency adjudication, termination is a permanent severing of 
the parent-child relationship. As one Pennsylvania judge has noted, when 
parental rights are terminated, “the child is dead so far as that parent is 
concerned.”140 A termination of parental rights permanently severs not only 
the rights and obligations of the parent to the child, but those of the child to 
the parent as well; the “child loses the right of support and maintenance, for 
which he may thereafter be dependent upon society; the right to inherit; and 
all other rights inherent in the legal parent-child relationship, not just for the 
period during which he is subject to the code, but forever.”141

The termination of parental rights may occur after an adjudication of 
dependency or in an independent action for termination.142 In most states, any 
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“interested” or “knowledgeable” person may commence termination pro
ceedings by filing a petition.143 Initially, the court must determine whether the 
child is neglected, abused, or without parental care. At the end of this 
adjudicatory hearing, the court must enter an order either dismissing the 
petition or finding that the child is neglected or dependent.144 If the court 
finds neglect or dependency, it fixes the time for a dispositional hearing145 
when it may order the termination of all parental rights.146

Serv. Law. § 384-b (McKinney 1978); N.D. Cent. Code § 27-20-44 (1974); Okla. Stat. Ann. tit. 10, 
§ 1130 (West Supp. 1978); Pa. Stat. Ann. tit. 1, § 312 (Purdon Supp. 1978); Wis. Stat. Ann. § 48.40 
(West 1979).

143. See, e.g., Ariz. Rev. Stat. Ann. § 8-533 (1974) (any person or agency having legitimate interest 
in welfare of the child); Cal. Civ. Code § 233 (West Supp. 1979) (any interested person may petition 
court); Idaho Code § 16-2004 (1979) (petition may be filed by any person with legitimate interest in 
matter); Minn. Stat. Ann. § 260.231(1) (West 1971) (any reputable person having knowledge of 
circumstances that indicates rights should be terminated); S.C. Code § 20-11-30 (Supp. 1978) (any 
interested party); W. Va. Code § 49-6-1 (Supp. 1978) (state department of welfare or reputable person); 
cf. Colo. Rev. Stat. § 19-3-101(2) (1973) (law enforcement officer or other person may refer matter to 
court, which may authorize petition to be filed after preliminary investigation made); id. § 19-3-101 (4)(a) 
(court shall authorize and may order filing of petition upon report of abuse from law enforcement agency, 
school, or medical personnel); id. § 19-3-101 (4)(b) (court may authorize and order filing of petition upon 
receipt of report of abuse from any other person after investigation reasonable under the circumstances); 
N.D. Cent. Code § 27-20-20 (1974) (any person with knowledge of facts, subject to determination by 
juvenile supervisor, court, or authorized person that filing of petition in best interest of public and child). 
But see Del. Code Ann. tit. 13, § 1104 (1974 & Supp. 1977) (detailed list of conditions under which 
parent(s) or blood relative may file; filing by authorized agency or State Department of Health & Social 
Services also permitted).

144. See, e.g., Fla. Stat. Ann. § 39.409 (West Supp. 1978) (dismissal or finding of dependency 
required); Okla. Stat. Ann. tit. 10, §§ 1113-14 (West Supp. 1978) (same); W. Va. Code § 49-6-2(c) 
(Supp. 1978) (same).

145. Some states bifurcate the termination proceedings. See, e.g., Fla. Stat. Ann. § 39.408(2) (West 
Supp. 1978) (separate dispositional hearing follows adjudicatory hearing); Okla. Stat. Ann. tit. 10. 
§ 1115 (West Supp. 1978) (same); W. Va. Code § 49-6-5(a) (Supp. 1978) (same). Others do not. See, e.g., 
Del. Code Ann. tit. 13, § 1108(a) (1974) (court shall make findings after adjudicatory hearing and may 
enter termination order at that time); Idaho Code § 16-2010 (1979) (same); S.C. Code § 20-1140 (1976) 
(same); Wis. Stat. Ann. § 48.43 (West 1979) (same). A few states allow the court to determine whether 
to bifurcate or to combine the proceedings. See Colo. Rev. Stat. § 19-3106(6)(b)( 1973) (court may 
combine dispositional hearing with adjudicatory proceeding or hold it at later time); N.Y. Jud. Law § 625 
(McKinney Supp. 1978) (court may either commence dispositional hearing immediately after factfinding 
hearing or dispense with it upon consent of both parties).

146. See, e.g., Fla. Stat. Ann. § 39.41(l)(d) (West Supp. 1978) (adjudication of dependency gives 
court power to terminate parental rights); Okla. Stat. Ann. tit. 10, §§ 1115-16 (West Supp. 1978) 
(same); W. Va. Code § 49-6-5(a)(6) (Supp. 1978) (same).

147. See Cal. Civ. Code § 232(a)(7) (West Supp. 1979) (failure to maintain adequate parental 
relationship while child in foster home); S.C. Code § 20-11 -2O(2)( 1976) (failure to make effort to provide 
suitable home, to show concern for child’s welfare, or to achieve degree of personal rehabilitation 
indicating provision of suitable home in future for six months after child removed from home). Some states 
list the failure or refusal to perform parental duties as a ground, but do not specify that such failure take 
place after an adjudication of dependency. See, e.g.. Minn. Stat. Ann. § 260.221(b)(2) (West Supp. 1978) 
(repeated refusal to give child necessary parental care); Pa. Stat. Ann. tit. 1, § 311(1) (Purdon Supp.
1978) (failure to perform parental duties for period of six months); Wis. Stat. Ann. § 48.40(2)(b) (West
1979) (repeated refusal to give child necessary parental care for prolonged, indeterminate period).

148. See, e.g., Idaho Code § 16-2OO5a (1979) (failure of parent to maintain "normal parental 

Although several statutes properly consider as grounds for termination 
parental culpability, intent, and refusal to perform duties following an 
adjudication of dependency,147 the statutes generally give courts little addi
tional guidance. Abandonment is cited as a ground for termination in many 
states, but the term is often only vaguely defined or is not defined at all.148 In 
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the states that do define it, time, rather than parental culpability or intent, is 
the basis of the abandonment ground.149 Neglect is also a ground for 
termination commonly listed in statutes.150 Usually it is vaguely defined as a 
failure to provide “necessary” subsistence, education, food, shelter, medical 
treatment, or other care.151 Unless courts impose a more exact definition, the 
indeterminacy of standards used to define neglect—such as “necessary” or 
“proper” care—may permit unjustified terminations of family relation
ships.152 Other common statutory grounds for termination of parental rights 

relationship" without just cause for period of one year constitutes prima facie evidence of abandonment); 
Minn. Stat. Ann. § 260.221(b)(1) (West Supp. 1978) (abandonment undefined); N.D. Cent. Code 
§ 27-20-44(1 )(a) (1974) (same); Okla. Stat. Ann. tit. 10, § 1130(A)(2) (West Supp. 1978) (same); Wis. 
Stat. Ann. § 48.40(2)(a) (West 1979) (same).

149. Some jurisdictions conclusively define abandonment as nonsupport or no contact for six or more 
months. See, e.g., Del. Code Ann. tit. 13, § 1103(2) (Supp. 1977) (no regular and reasonable financial 
help and no substantial contacts for six months); Fla. Stat. Ann. § 39.01(1) (West Supp. 1978) (no 
provision for child's support and no effort to communicate with child for six months or longer); N.Y. Soc. 
Serv. Law §§ 371(2), 384-b(4)(b), 384-b(5)(a) (McKinney Supp. 1978) (failure to visit, support, or 
communicate with child for six months); Pa. Stat. Ann. tit. 1, § 311(1) (Purdon Supp. 1978) (parental 
conduct for six months or more has evidenced settled purpose of relinquishing parental claim to child). But 
cf. S.C. Code § 20-1120(1) (1976) (willful failure to visit or support for six months preceding hearing). 
Other jurisdictions state that the passage of time without contact or support is presumptive proof of 
abandonment. See, e.g., Ariz. Rev. Stat. Ann. § 8-533(1) (1974) (presumption of abandonment if no 
contact or support for six months or more); Cal. Civ. Code § 232(a)(1) (West Supp. 1979) (presumption 
of abandonment for failure to make provision for support of, or to communicate with, child for period of 
six months); Idaho Code § 16-2005(a) (1979) (failure to maintain "normal parental relationship" for one 
year, including but not limited to reasonable support or regular personal contact, without just cause, is 
prima facie abandonment). One Arizona case ruled that such conduct creates a presumption that cannot be 
rebutted by a parent’s attempt to reestablish contact with the child after the termination petition has been 
filed. In re Appeal in Maricopa County, Juvenile Action No. JS-1363, 1 15 Ariz. 600, 601, 566 P.2d 1346, 
1347 (1977).

150. See, e.g.. Cal. Civ. Code § 232(a)(2) (West Supp. 1979); Idaho Code § 16-2005b (1979); Wis. 
Stat. Ann. § 48.40(2)(b) (West 1979).

151. See, e.g., Ariz. Rev. Stat. Ann. § 8-531(9) (1974) (child lacks parental care necessary for health, 
morals, and well-being); Fla. Stat. Ann. § 39.01(27) (West Supp. 1978) (child deprived of necessary 
food, clothing, shelter, or medical treatment causing significant physical, mental, or emotional health 
impairment); Idaho Code § 16-2005b (1979) (child lacks parental care necessary for health, morals, and 
well-being); Minn. Stat. Ann. § 260.221(b)(2) (West Supp. 1978) (necessary parental care and 
protection substantially and continuously or repeatedly denied to child); Pa. Stat. Ann. tit. 1, § 311(2) 
(Purdon Supp. 1978) (absence of essential parental care, control, or subsistence necessary for child’s 
physical or mental well-being); Wis. Stat. Ann. § 48.40(2)(c) (West 1979) (failure to provide necessary 
subsistence, education, or other care necessary for child’s health or well-being).

152. See, e.g., Alsager v. District Court, 406 F. Supp. 10, 21 (S.D. Iowa 1975) (termination standards of 
“necessary parental care and protection" and “[parental] conduct . . . detrimental to the physical or 
mental health or morals of the child" unconstitutionally vague), aff d per curiam, 545 F.2d 1137 (8th Cir. 
1976); In re Appeal in Pima County, Juvenile Action No. S-l 11, 25 Ariz. App. 380, 389-90, 543 P.2d 809, 
818-19 (1975) (because neglect has no fixed meaning, termination on grounds of neglect requires showing 
of serious harm to child), review denied, 113 Ariz. 247, 550 P.2d 625 (1976). For cases illustrating 
terminations under vague standards, see Child v. Clouse, 93 Idaho 893, 898, 477 P.2d 834, 839 (1970) 
(mother’s rights terminated because her "low mental ability and lack of education” made her incapable of 
teaching her children, coping with problems of society, or obtaining skilled work); In re Zink, 269 Minn. 
535, 536 n.l, 541-42, 132 N.W.2d 795, 796 n.l, 799 (1964) (father's rights terminated because sexual 
behavior “beyond the pale” and “likely to be detrimental to the physical or mental health or morals of the 
child”).
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include abuse,153 mental illness or deficiency,1« moral unfitness,155 illegitima
cy,156 and general parental unfitness,157 none of which provides meaningful 
guidance to parents or judges.

Individual states have unique provisions that also fail to respect the 
protected rights of the family. Under the Pennsylvania statute, for example, 
“incapacity” to care for one’s child is a justification for termination.158 The 
Pennsylvania Supreme Court has ruled not only that this incapacity need not 
be the fault of the parent, but also that the state need not show that the child 
has suffered substantial harm from it.159 In Oklahoma, the state’s failure to 
make concerted efforts to rehabilitate the parents is of decisive importance 
because following an adjudication of deprivation the burden falls upon the 
parent to prove that the conditions leading to the adjudication have been 
corrected within a specific time.160

The North Dakota statute purports to permit terminations on the ground 
of deprivation only upon a demonstration of three factors: That the child is

153. See. e.g., Ariz. Rev. Stat. Ann § 8-533(2) (1974) (infliction of physical or mental injury or 
causing deterioration of child); Cal. Civ. Code § 232(a) (West Supp. 1979) (finding of cruelty or physical 
abuse); Colo. Rev. Stat. §§ 19-1-103(20), 19-3-111 (2)(a) (1973) (finding of "mistreatment or abuse" and 
that best interests of child require termination); Fla. Stat. Ann. §§ 39.01(2), 39.41 (1 )(d) 1 a.(I) (West 
Supp. 1978) (any willful act resulting in any physical, mental, or sexual injury, or that causes or is likely to 
cause child’s physical, mental, or emotional health to be significantly impaired); Idaho Code § 16-2005b 
(1979) (physical cruelty in excess of that required for reasonable disciplinary purposes); Okla. Stat. Ann. 
tit. 10, § 1130(A)(5) (West Supp. 1978) (finding that parent has physically abused child after previous 
adjudication of child abuse); Pa. Stat. Ann. tit. 1, § 311(2) (Purdon Supp. 1978) (repeated abuse causing 
child to be without essential parental care, control, or subsistence necessary for physical or mental well
being); S.C. Code § 20-11-20 (1976) (child severely battered or otherwise physically abused, and pattern 
of abuse indicates possibility of serious danger if termination does not occur); W. Va. Code § 49-6-5 
(Supp. 1978) (termination for abuse only when (1) initial finding of physical or substantial emotional injury 
endangering physical or mental health, or sexual abuse; (2) finding that alternative dispositions insufficient;
(3) finding of necessity for welfare of child; and (4) consent to termination if child over 14 years old).

154. E.g., Ariz. Rev. Stat. Ann. § 8-533(3) (1974) (unable to discharge parental responsibilities 
because of mental illness or deficiency and reasonable grounds to believe condition will continue for 
indeterminate period); Cal. Civ. Code § 232(a)(6) (West Supp. 1979) (incapable of support or control in 
proper manner because of mental illness or deficiency); Del. Code Ann. tit. 13, § 1103(3) (Supp. 1977) 
(mentally incompetent, as found by court, and psychological evidence of inability to discharge responsibili
ties in foreseeable future); Idaho Code § 16-2OO5(d) (1979) (unable to discharge parental responsibilities 
because of mental illness or deficiency and reasonable ground to believe condition will continue indefinitely 
and will be injurious to health, morals, and well-being of child; mental illness not defined in statute); S.C. 
Code § 20-1 l-20(2)(b) (1976) (judicial finding of mental illness and permanent inability to function as 
parent); Wis. Stat. Ann. § 48.40(3) (West 1979) (mental illness or deficiency for prolonged period 
preventing parent from giving proper parental care and protection).

155. E.g., Ariz. Rev. Stat. Ann. § 8-533(4) (1974) (in jail for felony the nature of which shows 
parental unfitness); Cal. Civ. Code § 232(a)(3) (West Supp. 1979) (moral depravity and child dependent 
and not in custody of parents for one year); id. § 232(a)(4) (unfit due to nature of crime committed); 
Minn. Stat. Ann. § 260.221(b)(4) (West Supp. 1978) (unfit by reason of debauchery, intoxication, 
habitual use of narcotics, lewd behavior, or other conduct likely to be detrimental to physical health or 
morals); Wis. Stat. Ann. § 48.40(2)(d) (West 1979) (unfit by reason of debauchery, lewd and lascivious 
behavior, or habitual use of drugs and alcohol).

156. Idaho Code § 16-2OO5(c) (1979) (finding that presumptive parent is not natural parent 
constitutes ground for termination); S.C. Code § 20-1 l-2O(2)(c) (1976) (same; welfare would best be 
served by termination).

157. Del. Code. Ann. tit. 13, § 1103(4) (Supp. 1977) (parents not fit to continue to exercise rights).
158. Pa. Stat. Ann. tit. 1, § 311(2) (Purdon Supp. 1978).
159. /n re William L., 477 Pa. 322, 328, 383 A.2d 1228, 1234, cert, denied. 439 U.S. 880 (1978).
160. Okla. Stat. Ann. tit. 10, § 1130(A)(3) (West Supp. 1978).
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deprived, that this deprivation is likely to continue, and that by reason of the 
deprivation, the child is suffering or will probably suffer serious harm.161 In 
practice, however, the strength of these provisions is intolerably weakened; 
even if the parent never had an opportunity to care for the child, the court can 
prognosticate whether the child would be deprived if he were in the custody of 
the parent.162

New York permits a “no-fault” termination if the family has been 
separated. The doctrine was first enunciated in Bennett v. Jeffreys,163 in which 
the court likened prolonged separation to abandonment, neglect, or unfitness 
and suggested that the child’s best interests alone should determine cus
tody.164 Following Bennett, New York courts began to treat the child’s “best 
interests,” and not parental culpability, as a sufficient ground for termina
tion,165 thus improperly ignoring the interests of the parents and the family.

The effects of such indeterminate statutory grounds permitting termina
tions of parental rights are greatly accentuated when the petitioner’s burden 
of persuasion is low.166 Although such burdens are potentially outcome
determinative, only some statutes167 and courts168 apply a “clear and convinc
ing evidence” test. Many others permit permanent severance of the parent-

161. N D. Cent. Code § 27-20-44(1 )(b) (1974).
162. McGurran v. S.T., 241 N.W.2d 690, 692, 697 (N.D. 1976); In re H , 206 N.W.2d 871, 874 (N.D. 

1973).
163. 40 N.Y.2d 543, 356 N.E.2d 277, 387 N.Y.S.2d 821 (1976).
164. Id. at 545, 356 N.E.2d at 279, 387 N.Y.S.2d at 823.
165. See In re Kim Marie J., 59 A.D.2d 716, 717, 398 N.Y.S.2d 374, 375 (best interests of child require 

termination when prolonged removal creates “extraordinary circumstance”), appeal dismissed, 43 N.Y.2d 
826, 373 N.E.2d 371,402 N.Y.S.2d 572 (1977); In re Suzanne Y„ 92 Misc. 2d 652, 656, 401 N.Y.S.2d 383, 
387 (1977) (affirming termination despite absence of evidence that mother failed to plan for children or was 
mentally defective; when child already adopted, court can operate outside statute in best interests of child).

166. See notes 122-30 supra and accompanying text (discussing standards of proof in dependency 
determinations).

167. See Cal. Civ. Code § 232(a)(7) (West Supp. 1979) (“clear and convincing evidence" that return 
to parents would be detrimental); W. Va. Code § 49-6-2(c) (Supp. 1978) (clear and convincing evidence of 
existing conditions).

168. See, e.g., In re Telles, 5 Fam. L. Rep. (BNA) 2279, 2279 (Cal. Ct. App. Dec. 27, 1978) (“clear and 
convincing" required for termination under Cai . Civ. Code §§ 232(a)(5),(a)(6)); In re Cynthia K., 75 
Cal. App. 3d 81, 85, 141 Cal. Rptr. 875, 878 (1977) (“clear and convincing” required under Cal. Civ. 
Code § 232(a)(1)); In re George G., 68 Cal. App. 3d 146, 165 n.14, 137 Cal. Rptr. 201, 213 n.14 (1977) 
(same); In re Welfare of Rosenbloom, 266 N.W.2d 888, 889-90 (Minn. 1978) (per curiam) (explicitly 
declaring requirement of "clear and convincing"); Minn. Juv. Ct. R. 5-7(1) (clear and convincing 
evidence required for ajudication); cf. New Hampshire v. Robert H., 5 Fam. L. Rep. (BNA) 2030, 2030 
(N.H. Oct. 30, 1978) (fundamental liberty and natural right under state constitution require “reasonable 
doubt” standard).

In one recent California case, the natural mother advanced an equal protection claim based on the fact 
that the standard of proof in the state termination statute varies according to the specific ground. In re 
Terry D., 83 Cal. App. 3d 890, 895, 148 Cal. Rptr. 221, 226 (1978). She argued that the “beyond a 
reasonable doubt" test applied to one ground should be applied to every ground for termination. Id. at 895, 
148 Cal. Rptr. at 223. The court rejected this contention, finding no "suspect classifications" at issue and a 
"rational basis” for the different standards of proof. Id. at 895-96, 148 Cal. Rptr. at 224. Nevertheless, 
drawing support in part from Alsager v. District Court, 545 F.2d 1137 (8th Cir. 1976) (per curiam), the 
court held that the intermediate “clear and convincing” test, rather than the “preponderance of the 
evidence" standard, is required. 83 Cal. App. 3d at 898-99, 148 Cal. Rptr. at 226. The dissent, relying on 
the Meyer line of Supreme Court cases, felt the highest standard of proof, "beyond a reasonable doubt," 
was required to protect the “fundamental liberty interests" of the parents and the child. Id. at 901-06, 148 
Cal. Rptr. at 226-30.
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child relationship upon such unjustifiably low standards as “preponderance of 
the evidence.”169

At the dispositional phase, the “best interests of the child” standard is 
predominant.170 Although termination may not serve the child’s best interests 
in every case, many statutes do not mandate the consideration of alternatives 
to termination,171 such as custodial or protective supervision and rehabilita
tive programs. The Delaware and Idaho statutes, for example, unjustifiably 
prohibit any consideration of less destructive dispositions, simply requiring 
that the court order a termination if the adjudicatory grounds are present.172 
West Virginia’s statute, on the other hand, recognizes that unique problems 
are presented by each case and that termination is the most drastic solution.173 
The statute requires the courts to consider alternative dispositions in a 
structured order of priority.174

169. See, e.g., Ariz. Rev. Stat. Ann. § 8-537(B) (1974) (court's finding with respect to termination 
based on preponderance of evidence): Colo. Rev. Stat. § 19-3-106 (1973) (preponderance test applied to 
adjudicatory phase of termination proceeding); Fla. Stat. Ann. § 39.408(b) (West Supp. 1978) (same); 
Idaho Code § 16-2009 (1979) (same); N.Y. Soc. Serv. Law § 384-b(3)(g) (McKinney 1978) (same).

170. The statutes frequently employ this standard. See, e.g., Colo. Rev. Stat. § 19-3-11 l(2)(a) (1973) 
(court may order termination if best interests and welfare of child so require); Fla. Stat. Ann. 
§ 39.41( 1 )(d)( 1 )(a)(III) (West 1978) (same); N.Y. Jud. Law § 614 (1 )(e) (McKinney 1977) (same); 
Okla. Stat. Ann. tit. 10, § 1130(A)(3) (West 1978) (same); cf. Minn. Juv. Ct. R. 5-7(1 )(c) (whatever 
disposition court finds “appropriate”). The courts also often use this standard. See e.g., In re Eugene W., 29 
Cal. App. 3d 623, 629, 105 Cal. Rptr. 736, 740 (1972) (upholding termination; court’s inquiry properly 
focused on broad notion of best interests of child); In re William L., 477 Pa. 322, 339, 383 A. 2d 1228, 1235 
(appropriate disposition determined by best interests of child), cert, denied, 439 U.S. 880 (1978); In re 
Kegel, 85 Wis. 2d 574, 583-84, 271 N.W.2d 114, 118-19 (1978) (juvenile court’s exercise of discretion 
guided by child’s best interests; no abuse of discretion in ordering termination despite contrary 
recommendation of guardian ad litem); Lewis v. Lutheran Social Servs., 68 Wis. 2d 36, 41, 227 N.W.2d 
643, 647 (1975) (dispositions ordering terminations should give paramount consideration to best interests 
of child); In re Johnson, 9 Wis. 2d 65, 75, 100 N.W.2d 383, 390 (1960) (termination decision based on all 
circumstances; court should employ discretion to determine best interests of child).

171. See, e.g.. Ariz. Rev. Stat. Ann. § 8-538 (B) (1974) (court shall order termination if statutory 
grounds met); Del. Code Ann. tit. 13, § 1108 (1974) (same); Idaho Code § 16-2010 (1979) (same); cf. 
Coto. Rev. Stat. § 19-3-111(1) (1973) (court may terminate or must enter alternative disposition); 
Minn. Stat. Ann. §§ 260.241, 260.235 (West 1971 & West Supp. 1978) (if statutory grounds exist, court 
may terminate; if court does not terminate but determines that conditions of neglect or dependency 
present, court may enter alternative disposition).

172. Del. Code Ann. tit. 13, § 1108 (1974); Idaho Code § 16-2010(1979).
173. W. Va. Code § 49-6-5(a)-(b) (Supp. 1978).
174. Id. The statute requires the court to give precedence to dispositions in the following sequence:

(1) Dismiss the petition;
(2) Refer ... to a community agency for needed assistance and dismiss the petition;
(3) Return the child to his own home under supervision of the state department;
(4) Order terms of supervision . . . ;
(5) Commit the child temporarily to the custody of the state department, a licensed . . . 
agency or a suitable person . . . ;
(6) Upon a finding that there is no reasonable likelihood that the conditions of neglect or 
abuse can be substantially corrected in the near future, and when necessary for the welfare of 
the child, terminate ....

Id. § 49-6-5(a). Furthermore, despite the presence of sufficient grounds for termination, the court may 
allow the parents an "improvement period." Id. § 49-6-5(c).
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Vague standards, on the other hand, provide little guidance for the 
courts.175 Although courts have been criticized for making haphazard,176 
arbitrary,177 or unduly hasty178 orders of termination based on their “feel
ings’'17'1 or “personal values,”180 most statutes leave the courts with few 
alternative bases for decisions.181 Some termination statutes do establish 
interpretational guidelines for the courts to follow, but these attempts lack 
specificity.182

Left to formulate their own rules of construction for termination cases, a 
substantial number of courts have turned for guidance to the latest 
psychoanalytical theory of child welfare, contained in the controversial book

175. In response to the lack of statutory guidelines to aid in the disposition decision, a few state appellate 
courts have imposed a requirement that other dispositions be considered. Some of these courts have 
instructed the lower courts to determine the “least detrimental alternative.” See In re Carmeleta B., 21 Cal. 
3d 482, 496, 579 P 2d 514, 523, 146 Cal. Rptr. 623, 632 (1978) (reversing termination; remanding to lower 
court and suggesting it consider least detrimental alternatives); In re T.M.R., 41 Cal. App. 3d 694, 703, 116 
Cal Rptr. 292, 298 (1974) (reversing termination due to insufficient evidence; at least one less severe 
alternative, continuing court wardship, available by which trial court could satisfy itself regarding ability of 
mother). Some courts have mandated the consideration of which disposition will be in the "best interests of 
the child." See In re Susan Lynn M., 53 Cal. App. 3d 300, 310, 125 Cal. Rptr. 707, 713 (1976) (“all 
avenues" should be explored before termination to find what will best serve interests of child); Child v. 
Clouse, 93 Idaho 893, 895, 477 P.2d 834, 836 (1970) (termination should not be ordered unless it is only 
alternative consistent with best interests of children and parents); In re Welfare of Kidd, 261 N.W.2d 833, 
836 (Minn. 1978) (long term foster care as alternative to termination detrimental to best interests of child).

176. Wald, Standards for Removal, supra note 100, at 688 n.l.
177. Id. at 640.
178. Mnookin, Child-Custody Adjudication: Judicial Function in the Face of Indeterminacy, 39 Law & 

Contemp. Prob. 226, 274 (1975) (traces procedure in California, where annual review hearings often last 
two minutes or less) [hereinafter Child-Custody Adjudication], But see Cal. Civ. Code § 232.1 (West 
Supp. 1979) (judges in designated “demonstration counties” must follow specific procedural and 
substantive annual review requirements).

179. Wald, Standards for Removal, supra note 100, at 688 n.l.
180. Mnookin, Foster Care, supra note 100, at 618.
Some critics of the child welfare system, however, present institutional objections to the judicial role in 

termination proceedings. Many commentators believe that the adversary system may be totally inap
propriate in this area because “it seems to pit child against family when the main concern should be the 
preservation of the family." Katz, Ambrosino, McGrath & Sawitsky, Legal Research on Child Abuse and 
Neglect: Past and Future, 11 Fam. L.Q. 151, 182 (1977); see Wald, State Intervention on Behalf of 
"Neglected" Children: A Search for Realistic Standards, 27 Stan. L. Rev. 985, 987 (1975). One 
commentator suggests that the battle between state and parent is similar to a typical divorce custody 
proceeding in that neither side seems to be convincingly correct, and each side is locked in a power struggle 
with the other, using the child as a prize while ignoring his needs. Burt, Developing Constitutional Rights 
Of In, and For Children, 39 Law & Contemp. Prob. 118, 121-22 (1975). Generally, the critics argue that 
the benevolent and remedial aims of state intervention pursuant to the parens patriae power become 
misdirected in a proceeding in which conflict rather than therapy is emphasized. Katz, supra, at 182; Wald, 
supra, at 1038.

181. One court observed that “[ojther than directing the court to operate in the best interest of the child, 
the Code establishes no standards and provides no guidance to the courts in choosing between these 
alternatives." In re K.S. & M.S., 33 Colo. App. 72, 76, 515 P.2d 130, 132 (1973) (termination reversed 
because of absence of determination that under no reasonable circumstances could welfare of child be 
served without termination); see In re MB, 188 Colo. 370, 375-76, 535 P.2d 192, 195 (1975) (en banc) 
(reversing termination; court is required to explore and to eliminate specifically alternative remedies); In re 
M.M., 184 Colo. 298, 305, 520 P 2d 128, 132 (1974) (en banc) (same).

182. See, e.g., Cai.. Civ. Code § 232.5 (West Supp. 1979) (“this chapter shall be liberally construed to 
serve and protect the interests and welfare of the child”); Del. Code Ann. tit. 13, § 1113 (Supp. 1977) 
(“all questions of interpretation shall be resolved” with objectives of achieving the best interest of the child 
without undue delay); Idaho Code § 16-2001 (1979) (implicit philosophy of act to preserve family life).
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Beyond the Best Interests of the Child.™3 The authors of this work observe that 
a child’s concept of time is irrational and egocentric184 and that threats to the 
emotional security of a child caused by separation from his parents produce 
detrimental psychological effects.185 They believe that for the child the desired 
“psychological parent-wanted child” relationship186 may be created by any 
“family” that satisfies the child’s physical needs.187

Finding that contractual foster parent arrangements conflict with the 
child’s need for continuity in relationships188 and recognizing that serious 
psychological detriment may result should the child’s needs not be met,189 the 
authors propose that placement decisions be based on the “least detrimental 
alternative.”190 Their goal is to place the child with adults who are or will 
become his psychological parents.191 The question of whether a termination 
should be ordered therefore would not focus on the culpability of the natural 
parent, but on whether the needs of the child are presently being met by a new 
psychological parent.192 By focusing solely on the psychological needs of the

183. J. Goldstein, A. Freud & A. Solnit, Beyond the Best Interests of the Child (1978) 
[hereinafter J. Goldstein]. Many state courts have relied on this source. See, e.g., In re Carmaleta B., 21 
Cal. 3d 482, 489, 579 P.2d 514, 518, 146 Cal. Rptr. 623, 627 (1978) (termination reversed; J. Goldstein 
cited as support for requirement that termination disposition be “the least detrimental alternative for the 
child”); In re B.G., 11 Cal. 3d 679, 692-93, 523 P.2d 244, 253, 114 Cal. Rptr. 444, 453 (1974) (foster 
parents have standing to protect interest in custody disposition; court cites J. Goldstein for proposition 
that “psychological parents” deserve legal protection); In re Adoption of Michelle Lee T . 44 Cal. App. 3d 
699, 707, 117 Cal. Rptr. 856, 859-61 (1975) (denial of petition to adopt child living with petitioners since 
birth reversed; court takes judicial notice of J. Goldstein and endorses theory concerning child’s need for 
continuity of parental relationships); In re Raymond “M", 81 Misc. 2d 70, 77, 364 N.Y.S.2d 321, 328 
(Fam. Ct. 1975) (permanent neglect found; court cites J. Goldstein psychological attachment theory as 
consideration to be given appropriate weight on case-by-case basis); Nathan M. v. Catholic Guardian 
Soc’y, 76 Misc. 2d 1003, 1005-06, 352 N.Y.S.2d 319, 322-23 (Fam. Ct. 1973) (petition by natural parents 
for return of children from foster care denied; court accepts J. Goldstein theory that best interests of 
child more closely associated with psychological need than with biological relationship); Gardebring v. 
Rizzo, 269 N.W.2d 104, 107-10 (N.D. 1978) (child visitation dispute; discussing J. Goldstein theory that 
noncustodial divorced parent should have no legally enforceable right to visit child); In re William L., 477 
Pa. 322, 348-49, 383 A.2d 1228, 1241 (affirming termination; J. Goldstein “continuity of relationships” 
theory applied to suggest detrimental effect of removing child from foster home), cert, denied, 439 U.S. 880 
(1978); In re Adoption of P„ 475 Pa. 197, 210, 217 n.10, 380 A.2d 311, 317, 321 n.10 (1977) (reversing 
termination because no showing made that mother evidenced settled purpose of relinquishing parental 
claim; dissent cites J. Goldstein for proposition that six month lack of contact with child justified 
termination); In re Kegel, 83 Wis. 2d 574, 584, 587-88, 271 N.W.2d 114, 119, 120 (1978) (termination 
affirmed on continuity of relationship theory; dissent criticizes court's unhesitating and unsupported 
application of J. Goldstein theory). Commentators have criticized the approach taken by the book's 
authors. See Mnookin, Child-Custody Adjudication, supra note 178, at 286-87 (existing psychiatric and 
psychological knowledge insufficient to choose between two individuals having some attachment to child); 
Strauss & Strauss, Book Review, 74 Colum. L. Rev. 996, 1000 & n.7, 1007-08 (1974) (natural parents 
have independent personal rights; authors fail to define crucial term “neglect”; determination of "least 
detrimental alternative“ highly complex).

184. J. Goldstein, supra note 183, at 11-13.
185. Id. at 12.
186. Id. at 19.
187. Id. at 13-14.
188. Id. at 25.
189. Id. at 33-34.
190. Id. at 53-66.
191. Id. at 53.
192. Id. at 106.
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child, however, the authors afford insufficient respect to the traditional rights 
of the natural parents and the family unit.193

Courts have also turned to social service agencies for guidance in resolving 
child welfare questions. Social service agencies may become involved in the 
termination action early in the adjudicatory phase194 and thus may have a 
significant influence on the court’s ultimate decisions.195 Indeed, some 
commentators have accused courts of abdicating their responsibility by 
relying blindly on the recommendations of social workers.196 This, however, 
may not completely be the fault of the judges.197 Because they lack the 
expertise to evaluate theories posed by experts in the field, judges are forced to 
rely on the interpretations of agency social workers. Although reliance on 
those with expertise may be superficially appealing, the present state of the 
social work field suggests this reliance may be seriously misplaced.

One problem in the area of social work, which may be attributable to 
insufficient funding, is that social workers lack adequate training.198 As a 
result of inadequate training and a high turnover rate, the typical social 
worker is often inexperienced.199 The effects of this situation in a system in

193. In Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816 (1977), an 
alleged "psychological family" with whom a child had been placed in foster care challenged the 
constitutionality of procedures governing the removal of a foster child from a foster home. The Court held 
that the procedures satisfied due process requirements. Id. at 856. It also commented on the constitu
tionally protected status of the natural family:

It is one thing to say that individuals may acquire a liberty interest against arbitrary 
governmental interference in the family-like associations into which they have freely entered, 
even in the absence of biological connection or state-law recognition of the relationship. It is 
quite another to say that one may acquire such an interest in the face of another's 
constitutionally recognized liberty interest that derives from blood relationship, state-law 
sanction, and basic human right—an interest the foster parent has recognized by contract 
from the outset.

Id. at 846. The presence of narrower procedural due process questions obviated the necessity of resolving 
this issue. Id. at 847.

194. See, e.g., Cai . Civ. Code § 233 (West Supp. 1979) (juvenile probation officer shall investigate and 
report in writing with recommendations on disposition); Colo. Rev. Stat. §§ 19-3-101(2),(4)(b) (1973) 
(preliminary investigations shall be conducted prior to court’s authorization of filing of petition); id. § 19- 
1-108(1) (unless waived by court, agency must produce study and written report); Del. Code Ann. tit. 13, 
§ 1107(d) (Supp. 1977) (court must order study by agency; psychological evaluation of child and prognosis 
for development under alternative dispositions also required); Idaho Code § 16-2008 (1979) (court must 
require agency investigation and report including proposed plans, recommendations, and reasons); Minn. 
Stat. Ann. § 260.151 (West Supp. 1978) (court may require county welfare board to investigate and issue 
report).

195. See, e.g., In re George G., 68 Cal. App. 3d 146, 156 n.9, 137 Cal. Rptr. 201, 207 n.9 (1977) (lower 
court should receive and consider prepared report of investigating officer before rendering judgment); In re 
One Minor Child, 277 A.2d 680, 682 (Del. 1970) (upon reargument) (order of termination remanded for 
consideration of social report of State Division of Social Services recommending no termination); In re 
Larson, 251 N.W.2d 325, 332 (Minn. 1977) (en banc) (recommendations of public welfare department 
accorded great weight).

196. See Levine, Caveat Parens: A Demystification of the Child Protection System, 35 U. Pitt. L. Rev. 1, 
33-34 (1973) (courts’ reliance upon "expertise” of agencies predicated on ignorance, futility, and political 
expediency); Wald, Standards for Removal, supra note 100, at 640 (courts tend to rely on young, 
inexperienced, and potentially biased social workers).

197. See note 181 supra and accompanying text (discussing lack of guidelines in statutes).
198. Levine, supra note 196, at 14-15; Children’s Defense Fund, supra note 20, at 44.
199. Public Assistance Legislative Recommendations: Hearings on Public Assistance Legislative Recom- 
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which the courts often blindly defer to the broad discretion of social agency 
workers may be disastrous.* 200

mendations Contained in the Committee on Ways and Means' March 15 Report to the Committee on the 
Budget for Fiscal Year 1978 Before the Subcomm, on Pub. Assistance and Unemployment Compensation of 
the House Comm, on Ways and Means, 95th Cong., 1st Sess. 273 (1977) (statement of George G. Hecht, 
Chairman, American Parents Committee, Inc.) [hereinafter 1977 Hearings],

200. Levine, supra note 196, at 33-34; McCathren, Accountability in the Child Protection System: A 
Defense of the Proposed Standards Relating to Abuse and Neglect, 57 B.U. I. Rev. 707, 731 (1977).

201. See 1977 Hearings, supra note 199, at 124 (statement of Mary Sullivan, Chief, Children's Services, 
California Department of Health), 175 (statement of Jane Knitzer, Children’s Defense Fund), 273 
(statement of George G. Hecht, Chairman, American Parents Committee, Inc.); Children’s Defense 
Fund, supra note 20, at 42-44; McCathren, supra note 200, at 717-20 (inadequacy of resources in child 
protection system causes insufficient amount of direct contact with families).

Agencies are presently unable to keep adequate records of the children within their custody. In a recent 
study on placement under child welfare auspices, the county agencies examined had no record of the 
number of times 87% of the children had been moved from one placement setting to another. No records 
existed to show the length of time spent in care by 53% of the children, the race of 54%, or even the age of 
49%. Children's Defense Fund, supra note 20, at 186 (Table 2)

202. Children’s Defense Fund, supra note 20, at 42-44.
203. 1977 Hearings, supra note 199, at 57-60 (statement of Hon. George Miller, U.S. Representative 

from California), 122-26 (statement of Mary Sullivan, Chief, Children’s Services, California Department of 
Health), 139-43 (statement of Jerald L. Stevens, Secretary of the Massachusetts Office of Human Services), 
173-78 (statement of Jane Knitzer, Children’s Defense Fund), 231-33 (statement of Patricia Yates, 
National Association of Social Workers, Inc.), 276-79 (statement of Carol J. Perry, Assistant Commis
sioner of Human Resources Administration, City of New York).

204. Such a program, entailing community education, case finding, cultivation of referrals, public 
relations, and advertising, could identify and treat many problems at an early stage and thus reduce the 
serious problems that overburden the individual caseworkers. Overview, supra note 19, at 11.88-89.

205. 42 U.S.C. §§ 620-626(1976).
206. Id.
207. For fiscal years after 1976, $266 million is statutorily authorized to be appropriated per year. Id. 

§ 620. Nevertheless, federal participation has been limited; in fiscal year 1977, only $56.5 million was 
actually made available to the states. See note 252 infra (discussing state use of federal money for child 
welfare programs).

208. See 1977 Hearings, supra note 199, at 177 (statement of Jane Knitzer, on behalf of the Children's 
Defense Fund) (estimated 70% of title IV-B funds in fiscal year 1976 used for foster care maintenance), 152 
(statement of Charles R. Hall, Program Director for Social and Economic Services, Florida Health and 
Rehabilitative Services) (92% of title IV-B moneys in Florida used for foster care maintenance).

Social work agencies almost uniformly suffer from burdensome 
caseloads201 that prevent individual social workers from allotting adequate 
time to aid their clients effectively.202 Representatives of the social agencies 
attribute the problem of large caseloads in part to a lack of adequate 
financing, which does not permit the institution of preventive services.203 
Because the demand for services currently exceeds the agencies’ abilities to 
respond promptly and effectively, some states are reluctant to undertake an 
active outreach program.204

Moreover, the activities of social welfare agencies may be influenced by 
federal legislation that unintentionally tends to preclude the consideration of 
alternatives to removal. Although the Child-Welfare Services program of the 
Social Security Act205 is intended to provide funds for services designed to 
prevent the removal of children from their homes,206 the states primarily 
apply the limited funds available207 to foster care maintenance payments.208 
Once a child has been adjudicated dependent and removed from his parents’ 
home, unlimited federal money is available for institutional foster home care 
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under an Aid to Families with Dependent Children program.209 Certainly a 
system that routinely permits lengthy stays210 and frequent placements in 
different environments211 does not adequately serve the best interests of the 
child.

209. 42 U.S.C. § 608 (1976). This program is funded by an open-ended entitlement. Id. Federal 
expenditures under the Aid to Families with Dependent Children (AFDC) foster care program for fiscal 
year 1976 totaled $176,730,109. Division of Finance, Office of Financial Management, U.S. 
Dep’t of Health, Educ. & Welfare, State Expenditures for Public Assistance Programs 
Approved Under Titles I, IV-A, X, XIV, XVI, XIX, XX of the Social Security Act, Fiscal 
Year 1976 11 (1977).

210. Children’s Defense Fund, supra note 20, at 25-26; Areen, supra note 29, at 913-14; Gordon, 
Terminal Placements of Children and Permanent Termination of Parental Rights: The New York 
Permanent Neglect Statute, 46 St. John's L. Rev. 215, 255-60 (1971); Levine, supra note 196, at 20; Wald, 
Standards for Removal, supra note 100, at 626-27.

211. See Children’s Defense Fund, supra note 20, at 40-41; Areen, supra note 29, at 913-14.
212. Perhaps the goal of precise specification of prohibited conduct and its effect is unrealistic. 

Certainly, however, a greater degree of specificity than that present in many state statutes may be attained. 
See Mnookin, Child-Custody Adjudication, supra note 178, at 282-91 (suggesting approaches for 
establishing more determinate standards).

213. Statutes that permit the judge to exercise broad discretion have been severely criticized. See S. 
Katz, When Parents Fail 59 (1971) (broad statutes enhance discretion and provide judge with vehicle 
for imposing own ideas of adult behavior, parental morality, and social depravity); Mnookin, Foster Care, 
supra note 100, at 602 (“individualized determinations based upon discretionary assessments of the best 
interests of the child . . . cannot be made consistently and fairly”).

214. See, e.g., Carey v. Population Servs. Int’l, 431 U.S. 678, 686 (1977) (strict scrutiny applied to 
statute affecting right to decide whether to bear or beget child); Moore v. City of E. Cleveland, 431 U.S. 
494, 499 (1977) (plurality) (strict scrutiny applied to statute affecting fundamental right to choose family 
living arrangements); Roe v. Wade, 410 U.S. 113, 162-64 (1973) (woman’s right to decide to terminate 
pregnancy limited only by compelling state interest in protecting health of mother and viable fetus); 
Wisconsin v. Yoder, 406 U.S. 205, 221-34 (1972) (state interest in compulsory education insufficiently 
compelling to justify statute encroaching upon rights to free exercise of religion and care and custody of 
child).

Because removals and terminations inhibit or sever the fundamental 
relationship between parent and child, these actions should be undertaken 
only with the utmost caution and respect. Insufficient protection is afforded 
when state intrusions premised upon vague and indeterminate standards212 
permit discretionary infringement213 upon the rights of the family. When the 
explanation of indeterminate standards such as “necessary” or “detrimental” 
first occurs at a dependency or termination hearing, it may be too late to give 
fair warning to the parents or to allow the correction of a deficiency. Such an 
ambiguous and discretionary system fails to balance fairly the conflicting 
interests of the child, the parents, and the state.

III. A Delicate Balance:
The Rights of the Family and the State

The right to family integrity, suggested by the analysis above, is a 
fundamental constitutional guarantee against illegitimate, overbroad, and 
arbitrary interference by the state. When such a fundamental right is 
involved, a strict scrutiny test should be applied to balance and to protect 
adequately the conflicting interests at stake.214 Thus, despite the traditionally
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strong state interest in protecting the welfare of its citizens,215 the state’s 
ability to intrude into family life must be balanced against the fundamental 
rights of the family.

The Court has not uniformly applied a strict scrutiny test to determine the validity of challenged state 
practices and statutory schemes. At times, the Court has applied a rational relation test, examining the 
statute to determine if the object of the legislation is within the power of the legislature and whether the 
means used bear a rational relation to the desired objective. See, e.g., Cleveland Bd. of Educ. v. LaFleur, 
414 U.S. 632, 643 (1974) (compulsory maternity leave at arbitrary point in pregnancy bears no rational 
relation to objective of maintaining continuity of instruction); Pierce v. Society of Sisters, 268 U.S. 510. 
534-36 (1925) (state law requiring all parents to send children to public schools not legitimate exercise of 
legislative power); Meyer v. Nebraska, 262 U.S. 390, 402 (1923) (prohibition of teaching foreign language 
designed to foster homogeneous people with American ideals not legitimate exercise of legislative power in 
times of peace and domestic tranquility). It would arguably be difficult to overturn present state removal 
and termination statutes under a rational relation test based on a theory that the statutory means employed 
bear no rational relation to the state’s purported objective of serving the best interests of the child.

215. See notes 24-35 supra and accompanying text (discussing parens patriae power).
216. See e.g., Carey v. Population Servs. Int’l, 431 U.S. 678, 686 (1977) (regulations burdening decisions 

as fundamental as whether to bear or beget child may be justified only by compelling state interests and 
must be narrowly drawn to express only those interests); Moore v. City of E. Cleveland, 431 U.S. 494, 499 
(1977) (plurality) (when city undertakes intrusive regulation of family, court must carefully examine 
government's interests and extent to which they are served by regulation); Roe v. Wade, 410 U.S. 113, 155 
(1973) (when fundamental rights involved, state statutes limiting those rights may be justified by 
compelling state interest and must be narrowly drawn to express only legitimate state interests at stake).

217. See Roe v. Wade, 410 U.S. 113, 155 (1973) (state prohibition of abortion struck down; state goal of 
protecting mother’s health and prenatal life can be accomplished by less intrusive means); Griswold v. 
Connecticut, 381 U.S. 479, 485 (1965) (state prohibition of contraceptives struck down; state interest in 
regulating contraceptives can be achieved by less intrusive means than absolute prohibition); cf. Cleveland 
Bd. of Educ. v. LaFleur, 414 U.S. 632, 643 (1974) (mandatory leave requirements for pregnant school 
teachers invalidated because goal of continuity of instruction can be accomplished by less intrusive means).

218. Alsager v. District Court, 406 F. Supp. 10, 22 (S.D. Iowa 1975), aff d per curiam, 545 F.2d 1137 
(8th Cir. 1976); see Wisconsin v. Yoder, 406 U.S. 205, 234 (1972) (state must demonstrate jeopardy to 
health or safety of child or potential for significant social burdens). See generally Burt, supra note 180, at 
136-37; note 79 supra and accompanying text.

219. Emergency custody statutes permit immediate removal of endangered children. See note 107 supra. 
Although the state has a compelling interest in removing a child from imminent danger, this interest may 
be insufficient to justify a permanent severing of the parent-child relationship. Alsager v. District Court, 
406 F. Supp. 10, 22 (S.D. Iowa 1975), affd per curiam, 545 F.2d 1137 (8th Cir. 1976).

220. This threat increases because of a combination of factors, primarily the insufficiency of 

Under a strict scrutiny test, state laws impinging upon such fundamental 
rights must be justified by a compelling state interest216 and must be narrowly 
drawn to effectuate only that legitimate compelling interest.217 For the state to 
demonstrate an interest sufficiently compelling to justify interference with 
this right of the family, it should be required to demonstrate a serious and 
immediate threat to the welfare of the child.218 When a child is in imminent 
danger, few would argue that the state’s interest in protecting the health of the 
child is insufficient to justify removal from the parents’ home.219 Statutes that 
permit removals when the child is not subject to a substantial threat of 
immediate injury, on the other hand, fail to satisfy the requirements of a strict 
scrutiny test because they impermissibly intrude upon the rights of the family. 
Further, once a child is removed from his parents’ home, the state’s interest in 
protecting the immediate welfare of the child becomes less compelling. At the 
same time, the interest of the child and the parents in maintaining the 
integrity of their family gains in significance because the threat of permanent 
termination becomes more substantial.220 It is in this situation that the present 
child welfare system may fail to protect the fundamental rights of the family.
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The provision of preventive and rehabilitative services is a far less intrusive 
method of protecting the state’s interest than removal or termination and is 
far more respectful of the rights of the child and the parent. When the child is 
not in imminent danger, preventive services designed to avoid the need for 
removal can be at least as effective as removal in promoting the state’s goal of 
protecting the welfare of its children.221 Moreover, statutes should require the 
provision of rehabilitative family services between removal and termination 
unless the threat to the child’s welfare is immediate and substantial. Such 
provisions would confine state intrusion to the level necessary to effectuate its 
legitimate interest.

rehabilitative services to assist in reunification of the family and the weight given in termination decisions 
to the amount of time spent in out-of-home care.

221. See notes 257-68 infra and accompanying text (discussing experimental programs less destructive 
of family unit).

222. Rehabilitative services may fail to meet the child's need for a stable home environment in two ways. 
First, they may fail to reduce the problems that led to removal. Second, they may be unsuccessful in solving 
the problems when the child’s need for stability becomes paramount. At that time, the harm caused by 
prolonged separation makes the state’s parens patriae interest more compelling than the parent’s interest in 
the care and custody of the child. Termination of parental rights may then be effected without violation of 
fundamental rights.

It is unclear precisely when the child's need for stability becomes paramount. Various lengths of time 
have been suggested. See Cai.. Welf. & Inst. Code § 366.5 (West Supp. 1979) (provision requiring courts 
in designated experimental "demonstration counties" to seek permanent placement solution for children 
removed from parents’ home; for children removed from home when less than two years of age or over 
fourteen and not desiring to return home, proceeding commences when child out of parents’ custody for 
twelve consecutive months; for all other children, proceedings commence at eighteen months); J. 
Goldstein, supra note 183, at 41 (sliding scale relating age of child at time of removal and length of time 
spent out of parents’ home); note 243 infra and accompanying text (discussing California's statutory 
provisions).

223. 545 F.2d 1137 (8th Cir. 1976), affg 406 F. Supp. 10 (S.D. Iowa 1975).
224. Id. The district court had found that the statute was unconstitutionally vague on its face and as 

applied. 406 F. Supp. at 21. It also found that the provision violated substantive due process both on its face 
and as applied. Id. at 24. On appeal, the Eighth Circuit adopted the part of the lower court’s opinion that 
declared the statute unconstitutional as applied, but declined to resolve whether the statute was facially 
unconstitutional, in order to afford the Iowa courts the opportunity to give the provision “a plainly 
desirable limiting construction." 545 F.2d at 1138. The court noted, however, that the vagueness and 
overbreadth issues were "serious ones." Id.

Once diligent therapeutic efforts to protect the rights of parents and 
children have failed, the state may acquire an interest sufficiently compelling 
to justify removal or termination. Preventive services, when effective, preserve 
the unity of the family; when they are ineffective, however, conditions 
justifying removal may arise. In a similar manner, rehabilitative services that 
successfully create conditions satisfying the child’s need for a stable home 
environment permit the resumption of normal family life.222.

Premised on an awareness of the unique interests of the parent, the child, 
and the state, such a strict scrutiny balancing may provide essential protec
tion from unnecessary state intrusion into the family while also upholding the 
state’s legitimate exercise of its parens patriae power. Recognizing that an 
Iowa termination statute severely threatened the fundamental right to family 
integrity, the Eighth Circuit in Alsager v. District Court223 employed a strict 
scrutiny-substantive due process test to declare the provision unconstitutional 
as applied.224 Finding solid support in the line of Supreme Court cases 
beginning with Meyer v. Nebraska, the court affirmed the holding below that 
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the Alsagers had a “fundamental ‘liberty’ and ‘privacy’ interest in maintain
ing the integrity of their family unit.”225 The district court had found that 
these fundamental rights were insufficiently protected by the statutory 
standards, which did not give fair warning of what parental conduct was 
proscribed, permitted arbitrary and discriminatory terminations, and inhibit
ed the exercise of the fundamental right to family integrity.226

225. 406 F. Supp. at 16.
226. Id. at 21. The court also pointed out that the state courts had failed to cure the vagueness defects 

through a narrowing construction in the Alsager case or tn prior cases. Id. at 26.
227. Id. at 22-23.
228. Id. at 23, 24.
229. 417 F. Supp. 769 (M.D. Ala. 1976).
230. Id. at 773, 775.
231. Id. at 774-75,778.
232. Id. at 777.
233. Id. at 779-80.
234. See Institute of Judicial Administration, A.B.A. Juvenile Justice Standards Project, 

Standards Relating to Abuse and Neglect (Tent. Draft 1977); Lincoln, Model Statue for 
Termination of Parental Rights, 27 Juv. Just. (No. 4) 3, 5-8 (1976).

For an insightful debate on the ABA proposed standards, see Bourne & Newberger, "Family 
Autonomy" or "Coercive Intervention"? Ambiguity and Conflict in the Proposed Standards for Child Abuse 
and Neglect, 57 BU. L. Rev. 670 (1977); McCathren, supra note 200.

The district court in Alsager also held that the Iowa statute violated 
substantive due process guarantees because the state had not met the proper 
threshold standard required when a fundamental right is involved.227 To 
demonstrate a sufficiently compelling interest, the court found that the state 
must show that more harm would befall a child from staying with his parents 
than by being permanently separated from them.228 This test provides 
essential safeguards from unjustified and overbearing state intrusion into 
fundamental family rights.

The reasoning of Alsager was applied in Roe v. Conn,229 in which a child 
was summarily seized from his mother following the putative father’s 
complaint to state authorities that the mother, who was white, and her son 
were living with a black man in a black neighborhood.230 On the same 
complaint, the mother’s parental rights to her son were subsequently 
terminated.231 Fully agreeing with Alsager that the Constitution recognizes 
family integrity as a fundamental right, the court applied a strict scrutiny 
analysis to the state’s severance of the parent-child and the child-parent 
relationships.232 It held that the Alabama statutory standards violated due 
process because they failed to demand the compelling state interest required 
in Alsager and failed to consider other alternatives to termination, such as the 
provision of social services.233

The decisions requiring strict scrutiny-substantive due process review 
represent a significant first step toward improving the child welfare system. 
They are indicative of the courts’ growing awareness that the present 
statutory programs implicate and undermine basic individual liberties and 
traditionally respected rights. The courts are not the only decisionmakers, 
however, that have demonstrated a concern with protecting the interests of 
the family unit. Recognition of deficiencies in the balancing of the conflicting 
rights of parents, children, and the state under present statutory schemes and 
practices has prompted several statutory proposals and experimental pro
grams.234
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The California state legislature recently noted significant problems in the 
present system of state intrusion into the family235 and enacted an experimen
tal program designed to serve the needs of parents and children more 
effectively.236 This program, the Family Protection Act of 19 7 6,237 adopts for 
the most part the same grounds for an adjudication of dependency used in the 
present system,238 but imposes substantial restrictions on the power of a court 
to order that a child be removed from his home.239 Should removal from the 
home be appropriate, the court must order that social rehabilitation services 
be provided in an effort to facilitate the return of the child to his family.240 A 
preference is expressed for placement of the child with relatives.241 The 
continued existence of facts justifying the removal must be established at 
hearings held at a maximum of six month intervals.242

235. The legislature recognized and identified the problems of the present system as:

[LJack of structured and timely decisionmaking by the various agencies that deal with 
children in foster care, the lack of early intervention to assist by provision of services the 
natural parents to cope with their problems in caring for their children, the lack of proper 
legal counsel for parents and children in court and administrative hearings, the lack of 
objective standards for removal of children from their homes, the lack of stability and 
permanence and its effects on the lives of such children ....

1976 Cal. Stats, ch. 977, § 1, as amended by 1977 Cal. Stats, ch. 21.
236. The Family Protection Act of 1976, 1976 Cal. Stats, ch. 977 (codified in scattered sections of Cal. 

Civ. Code and Cal. Welf. & Inst. Code and partially uncodified). The program expires June 30, 1981. 
Cal. Civ. Code § 232.1(d) (West Supp. 1979). It is designed to be implemented only in two 
“demonstration counties.” 1976 Cal. Stats, ch. 977, § 2(a), as amended by 1977 Cal. Stats, ch. 21, § 24. 
San Mateo and Shasta Counties were subsequently selected to be these “demonstration counties." B.E. 
Witkin, Summary of California Law 174 (8th ed. Supp. to Vol. 6 1978).

237. 1976 Cal. Stats, ch. 977 (codified in scattered sections of Cal. Civ. Code and Cal. Welf. & Inst. 
Code and partially uncodified).

238. See Cal. Welf. & Inst. Code § 361.5 (West Supp. 1979) (adopting grounds listed in Cal. Welf. 
& Inst. Code §§ 300, 302 (West Supp. 1979), presently used in all other counties).

239. Id. § 361.5(b). Removal is prohibited in the absence of substantial evidence that there is a 
“substantial danger to the physical health” of the child, that the parents are unwilling to have custody, or 
that the child is suffering “severe emotional damage indicated by extreme anxiety, depression, withdrawal, 
or untoward aggressive behavior against others.” Id. Moreover, for each of these sets of circumstances, 
substantial evidence must be found that “there are no reasonable means acceptable" to the child's parents 
by which the child may be protected without removal. Id.

240. Id. § 361.5(d); see id. § 272.5 (probation officers and social workers in demonstration county shall 
attempt to keep minor and parents or guardians together or shall provide services to facilitate minor’s 
return to them).

241. Id. § 361.5(c). If placement with relatives is not possible, the child should be placed in foster care 
in the county in which his parents reside. Id.

242. Id. § 366.3. The burden is on the social worker or probation officer to justify the continued 
removal. Id.

243. Id. § 366.5(b)-(c). For a child less than two years old at the time of removal for physical danger or 
emotional abuse and for a child over the age of 14 who expresses a desire not to be returned to his parents, 
the length of time is 12 months. Id. § 366.5(b). For all other children, these proceedings begin when the 
child has been out of the custody of his parents for 18 months. Id. § 366.5(c).

244. Id. § 366.5(d); see id. § 366.5(a) (requirement is to provide minors with stable and permanent 
environment).

When the child has been removed from his home for a specified length of 
time, which will vary with the child’s age at the time of removal and the 
ground on which removal was based,243 the court is required to order an 
investigation of how the child might be provided with a “stable and 
permanent environment.”244 Should the court find that the child is adoptable, 
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it must order that an action be instituted to terminate the rights of the child’s 
parent245 unless certain exceptional circumstances are present.246 If the child 
is not adoptable, or if these exceptions are applicable, the court must order 
other procedures designed to promote stability and permanence.247 Parental 
rights may then be terminated upon a showing that the problems are still 
present although “reasonable services” to aid the parents in overcoming the 
problems that originally led to the child’s removal have been provided on a 
“continuous basis.”248

This statutory scheme is a significant step toward establishing an effective 
means of balancing the fundamental constitutional rights of all parties 
involved in a termination proceeding. Application by courts in other jurisdic
tions of the proposed substantive due process analysis should encourage and 
might well require such statutory schemes. The widespread implementation 
of statutory reforms such as the Family Protection Act may provide 
significant protection for the family unit.249

Legislative reforms are also being considered on the federal level. On 
August 2, 1979, the Social Services and Child Welfare Amendments of 
I979250 were passed by the House of Representatives.251 The bill would 
originally have converted the funding of title IV-B of the Social Security 
Act252 to an entitlement system.253 Unfortunately, the bill was modified on the

245. Id. § 366.5(e)(1); see id. § 232.1(8) (enabling actions to be brought in demonstration counties).
246. Id. § 366.5(e)(1). The exceptions are created for the following cases: when the parents have 

maintained a close family relationship through regular visitation and contact and the child would benefit 
from continuing the relationship; or when a child aged 14 or older objects to the termination; or when the 
child’s foster parents, although unable to adopt the child, are willing and able to provide a stable and 
permanent environment, and removal from the foster home would cause serious psychological detriment to 
the emotional well-being of the child.

247. Id. § 366.5(e). The preferred proceeding is for guardianship, although this must not be ordered if 
removal from the foster home would cause serious emotional or psychological detriment to the child.

248. Cai.. Civ. Code § 232.1(8) (West Supp. 1979) Services need not have been provided if they were 
offered and refused by the parents. Also, the court may take into account the wishes of the child when it is 
considering termination, and if the child is fourteen years of age or older, the court must obtain his consent 
to the termination. Id.

249. See 1977 Hearings, supra note 199, at 122, 126-27 (statement of Mary Sullivan, Chief, Children’s 
Servs., California Department of Health). One study estimated that 50% of the children now entering 
foster care through voluntary placement who remained less than six months would not have entered foster 
care under such statutory reforms; for court-ordered placements, it estimated that 20% of the children now 
entering foster care and remaining less than six months would not enter foster care under such reforms. 
Moreover, the study indicated that the length of stay in foster care for all others would be reduced 25%. Id. 
The statewide implementation of such statutory reforms is likely to require additional funding. Id. at 126 
(statement of Mary Sullivan) (full title IV-B funding to authorized level needed to initiate supportive 
services statewide). Such reforms, however, may ultimately result in significant savings. Id. at 125 
(statement of Mary Sullivan) (significant cost savings expected because services less expensive than foster 
care).

250. H R. 3434, 96th Cong., 1st Sess., 125 Cong. Rec. H7099 (1979).
251. Id. H71O8.
252. 42 U.S.C. §§ 620-626(1976).
Title IV-B funds are designed to provide public social services that supplement, or substitute for, 

parental care and supervision, id. § 625. Title IV-B funds are limited, however. A 1975 government survey 
of 25 states indicated that title IV-B contributes 5% or less of the total child welfare revenues for all but 
three of the states. Overview, supra note 19, at II.53-.54. A significant amount of the title IV-B money 
was spent on out-of-home care in foster homes and institutions. Id. at 11.55. For an excellent criticism of 
child welfare programs of the federal government, see Children's Defense Fund, supra note 20, at 105.

253. H.R. 3434 § 201, 96th Cong., 1st Sess., 125 Cong. Rec. H7099 (1979). An “entitlement program" 
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House floor to permit payments only to the extent provided in annual 
appropriation acts.* 254 It now conditions the payment of title IV-B funds on a 
state’s implementation of certain practices and procedures.255 Generally, the 
bill requires that preventive and rehabilitative services be provided to the 
child and family, imposes strict and specific standards for removal and 
termination, and requires procedural protections for all parties.256

is one in which the legislature requires the payment of benefits to any person meeting the requirements 
established by law. General Accounting Oeeice, Budgetary Definitions 11 (1975). See notes 207 
& 208 supra and accompanying text.

Representatives of state agencies and children’s groups requested full funding, emphasizing that the 
institution of preventive and rehabilitative service programs was dependent on adequate financing. See 
1977 Hearings, supra note 199, at 252-55 (statement of Jeanne M. Bowman, Deputy Commissioner, 
Tennessee Department of Human Resources); Children’s Defense Fund, supra note 20, at 141.

254. H.R. 3434, 96th Cong., 1st Sess., 125 Cong. Rec. H71O8 (1979).
255. H.R. 3434, § 201(a), 96th Cong., 1st Sess., 125 Cong. Rec. H7099 (1979).
256. Id.
257. 1977 Hearings, supra note 199, at 254 (statement of Jeanne M. Bowman).
258. Id.; see Chii dren's Defense Fund, supra note 20, at 158.
259. 1977 Hearings, supra note 199, at 254 (statement of Jeanne M. Bowman).
260. Children’s Defense Fund, supra note 20, at 160.
261. 1977 Hearings, supra note 199, at 255 (statement of Jeanne M. Bowman).
262. Children's Defense Fund, supra note 20, at 160.
263. 7977 Hearings, supra note 199, at 278 (statement of Carol J. Parry, Asssistant Commissioner, 

Sprecial Services for Children, Human Resources Administration, City of New York).
264. Children’s Defense Fund, supra note 20, at 163.
265. Id. at 164.

To the extent that a state complies with these provisions if they are enacted, 
the constitutional rights of the parent and child may receive more careful 
protection. Indeed, several studies and pilot programs that have employed a 
less intrusive approach have produced dramatic results.

The Comprehensive Emergency Services Program is one example. Using a 
federal grant from the Department of Health, Education, and Welfare 
(HEW), the Nashville, Tennessee Department of Public Welfare set up a 
three-year pilot project that provided support services designed to eliminate 
the need for removals to foster homes.257 During that time, the number of 
children in Nashville removed from their homes decreased by fifty-one 
percent,258 and the number for whom neglect petitions were filed decreased by 
fifty-six percent.259 By the end of the project, the number of children who 
remained in foster care over one year decreased from ninety-four percent to 
thirty-four percent.260 When the federal money disappeared, foster care 
placements greatly increased.261 Net cost savings for two years was $68,000, 
excluding the costs that would have been incurred if the children diverted 
from foster care by the project had entered and remained in foster care.262

A similar pilot project in New York City demonstrated that seventy 
percent of the children provided with preventive services did not need foster 
care placement, resulting in a savings of eight thousand dollars per child per 
year.263 Another New York program, the Parents’ Rights Unit, was estab
lished by the New York City Office of Special Services for Children. The Unit 
serves as an intermediary for parents having difficulties with a child care 
agency.264 If the parent is unable to solve his problem with an agency, the Unit 
investigates the case and issues a recommendation.265 Between September 
1975 and October 1977, the Unit reunited ninety-five children with their 
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families at an estimated cost savings of $1,432,410.266 An experimental project 
of the Catholic Children’s Services of Takoma, Washington, called Homebuil
ders, provides intensive in-home preventive services to families in danger of 
dissolution.267 In one study, Homebuilders was able to avoid foster care 
placement for ninety-two percent of the families serviced, and follow-up 
showed that ninety-six percent of these children remained in their own 
homes.268 These programs graphically demonstrate that preventive and 
rehabilitative services can effect the important state interest of protecting the 
immediate welfare of children without unduly infringing upon the rights of 
the family.

266. Id.
267. Wiltse, Current Issues and New Directions in Foster Care, in Child Welfare Strategy in the 

Coming Years 51, 70 (Office of Human Development Services, U.S. Dep't of Health, Educ. & Welfare. 
DHEW Pub. No. (OHDS) 78-30158, 1978).

268. Id.
269. See S. Katz, supra note 213, at 68 (in absence of sufficient knowledge about normal and abnormal 

child development, no definition of “emotional neglect" should appear in statute). But see Mnookin, Foster 
Care, supra note 100, at 630; Wald, Standards for Removal, supra note 100, at 639-41.

Conclusion

Perhaps it is true, as one commentator contends, that termination statutes 
require a certain amount of vagueness.269 Family problems cover a wide 
variety of situations, and broad language that allows courts to deal with these 
situations on a case-by-case basis may be necessary. To protect adequately the 
welfare of parents and children, however, the propriety of employing valid 
alternatives to removal or termination should at least be considered in all 
cases.

Recognition that the right to family integrity is fundamental should lead to 
a strict scrutiny balancing of the conflicting interests of family and state. 
Application of a strict scrutiny analysis to the child welfare system suggests 
that a compelling interest for state intervention exists only when a child is in 
immediate and serious danger. In the absence of a compelling interest, 
preventive and rehabilitative services should be required as a legitimate and 
essential alternative to more drastic intervention. This proposal may be of 
only limited value, however, because the ultimate solution to the problems of 
the child welfare system will not appear until the sensitivity of the individual 
decisionmakers within the system is heightened beyond that demonstrated by 
an extract from a federal government manual for social workers:

A caseworker remarks . . .
A lot of these parents don’t have anything else other than being a 
parent, and that is their only identity, their whole world. They have 
got to hold on to the kid somehow, even though he is 100 miles 
away. But I try to give them something back if I am planning to 
pursue termination of their parental rights, which would, from 
their point of view, take away the only identity they have got in 
living. So I say to them, “You really count as a person. What can 
we do to help you survive and make you feel good about yourself?”
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Perhaps I can help them to develop. Maybe it’s going back to 
school. Maybe it’s getting them an on-the-job training job, so they 
can begin to see that they are people and they don’t need the kids 
any more to be alive.270

270. N. Pike, S. Downs, A. Emlen, G. Downs & D. Case, Permanent Planning for Children 
in Foster Care: A Handbook for Social Workers 87 (DHEW Pub. No. (OHDS) 78-30124, 1977).

Cheryl M. Browning
Michael L. Weiner



CASE COMMENT

Intent, Duress, and Necessity in Escape Cases
United States v. Bailey, 585 F.2d 1087 (D.C. Cir. 1978), cert, granted, 99 S. 
Ct. 1497 (1979).

In the early morning hours of August 26, 1976, authorities at the District 
of Columbia Detention Facility discovered that Ronald Cooley, Clifford 
Bailey, and Ralph Walker had escaped.1 After their apprehension by the 
FBI,2 the three men were indicted and were convicted by a jury of escape from 
custody.3

4. 585 F.2d at 1091.
5. Id. In dissent, Judge Wilkey disputed the strength of the defendants’ evidence in support of their 

claims of desperate prison conditions. Id. at 1106-08 (Wilkey, J , dissenting).
6. Id. at 1091 (Wright, C.J.).
7. For a discussion of the common law defenses of duress and of necessity, see notes 49-58 infra and 

accompanying text.
8. Id. at 1091 & n.9.

At trial the defendants introduced evidence that Bailey and Cooley had 
been threatened and beaten by guards; that fires within the prison were 
frequent and were often permitted to burn despite inadequate ventilation; that 
Walker had been deprived of adequate medical treatment for epilepsy; and 
that Cooley had been forced by the others to join the escape.4 The defendants 
contended that these circumstances justified their actions, either by negating 
the intent necessary for the crime of escape, or by establishing a defense of 
duress.5 The trial judge, however, refused to permit the jury to consider the 
defendants’ evidence on the intent issue. Instead, he instructed the jury that 
the crime of escape required only a general intent that could not be negated by 
proof of dangerous prison conditions.6 The trial court also refused to permit 
the jury to consider the evidence in support of a defense of duress or 
necessity,7 stating that the defenses were unavailable because the defendants 
had not immediately surrendered once they had attained a position of safety.8

On appeal the prisoners contended that the trial court had erred in barring 
the jury from considering whether the evidence either negated the required

1. United States v. Bailey, 585 F.2d 1087, 1105 (D C. Cir. 1978) (Wilkey, J., dissenting), cert, granted. 
99 S. Ct. 1487 (1979).

2. Id. at 1106. Cooley was apprehended on September 27; Bailey, on November 19; and Walker, on 
December 13. Id.

3. Id. at 1090, 1106. The federal escape statute, 18 U.S.C. § 751(a) (1976), provides:

Whoever escapes or attempts to escape from the custody of the Attorney General or his 
authorized representative, or from any institution or facility in which he is confined by 
direction of the Attorney General, or from any custody under or by virtue of any process 
issued under the laws of the United States by any court, judge, or magistrate, or from the 
custody of an officer or employee of the United States pursuant to lawful arrest, shall, if the 
custody or confinement is by virtue of an arrest on a charge of felony, or conviction of any 
offense, be fined not more than $5,000 or imprisoned not more than five years, or both; or if 
the custody or confinement is for extradition or by virtue of an arrest or charge of or for a 
misdemeanor, and prior to conviction, be fined not more than $1,000 or imprisoned not more 
than one year, or both.

249
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intent or proved duress.9 In an opinion by Chief Judge J. Skelley Wright, the 
Court of Appeals for the District of Columbia Circuit agreed and reversed the 
district court. Chief Judge Wright rejected the district court’s distinction 
between general and specific intent and held instead that to be guilty of the 
crime of escape a prisoner must act with “an intent to avoid confinement.”10 
The court further concluded that a prisoner whose escape was coerced, or 
motivated solely by harsh prison conditions, would not intend to “avoid 
confinement” and therefore would be innocent of criminal escape.11

Although the court of appeals tacitly approved the federal rule that 
escape can be a continuing offense and that failure to surrender is as much an 
escape as a prison break,12 the court also held that the trial judge erred in not 
allowing the jury to consider the defendants’ defense of duress.13 Because the 
entire proceeding was based on the defendants’ initial departure—neither the 
indictment nor the jury instructions contained a continuing offense theo
ry—the court held that the defendants’ failure to answer a continuing crime 
theory could not bar them from presenting a duress defense with respect to 
their initial departure.14 Chief Judge Wright concluded that the district court 
denied the defendants their right to a jury trial when it found that the 
defendants could not prevail under a prosecution theory that was never 
presented.15

Part I of this Comment will discuss the confusion that state and federal 
courts have engendered by their treatment of the element of mental culpabili
ty in escape cases. The Comment suggests that the appropriate mental 
element is simply whether the defendant was aware that he was escaping. Part 
II will discuss the manner in which courts have treated the defenses of duress 
and necessity in escape cases. The Comment approves of the recent trend 
toward permitting exculpatory evidence on these issues to reach the jury, 
instead of the traditional, more restrictive approach that bars the introduction 
of such evidence unless the defendant can satisfy one or more of a variety of 
factual preconditions.

Part III will discuss both the majority and dissenting opinions in Bailey, 
concluding that neither approach permits the defenses of duress and necessity 
to operate meaningfully in escape cases. The Comment suggests that the 
courts should abandon their attempt to limit the scope of duress and of 
necessity in the context of escape cases and instead should allow these 
defenses to operate in their traditional manner. The jury should be permitted 
to decide whether, in light of all the circumstances, the crime was justified 
because no reasonable alternative to escape was available at the time of the 
offense.

9. Id. at 1091.
10. Id. at 1092-93. For a discussion of general and specific intent, see notes 27-30 infra and 

accompanying text.
11. Id. at 1094.
12. Id. at 1100.
13. Id. at 1100-01
14. Id.
15. Id. at 1101.
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I. The Requirement of Mental Culpability

The majority opinion in Bailey uses the concept of intent to redefine the 
offense of escape to exclude departures prompted by threats or dangerous 
prison conditions.16 The Bailey court’s reasoning, however, suffers from a 
subtle flaw that is difficult to discern without first examining the notion of 
intent as that term is used in criminal law.

16. See notes 84-94 infra and accompanying text.
17. W. LaFave & A. Scott, Criminal Law § 25, at 176 (1972); see Morissette v. United States, 342 

U.S. 246, 252 (1952) (courts have devised variety of formulas to signify evil purpose or mental culpability 
to protect those not blameworthy in mind from conviction).

18. See W. LaFave & A. Scott, supra note 17, § 28, at 201 (all crimes of affirmative action require 
mental element of at least volunary movement); id. § 25, at 180 (criminal liability requires that activity be 
“voluntary”).

19. See id. § 25, at 180 (citing instances of unconscious movements as examples of acts that are not 
voluntary).

20. Id. at 180-81.
21. Id. at 181.
22. E.g., 18 U.S.C. § 751(a) (1976); Alaska Stat. § 11.56.300-.330 (Effective January 1, 1980); Colo. 

Rev. Stat. § 18-8-208(1976).
23. See Model Penal Code § 2.02 (Proposed Official Draft, 1962); W. LaFave & A. Scott, supra 

note 17, § 25, at 177.

That conduct must be attended by a culpable state of mind in order to be 
criminal is a fundamental premise of Anglo-American law.17 The most basic 
mental element is the requirement that the actor have the ability to 
consciously control his own body.18 A consciously controlled bodily move
ment is commonly referred to as a “voluntary act.”19 The word “voluntary,” 
however, is a term of art and is not used in the ordinary sense of a free will 
operating in the absence of coercion. Instead it refers only to the concept of 
conscious control. Thus, acts that are the product of convulsive, reflexive, 
somnambulant, or otherwise unconscious movements which the actor cannot 
control are considered involuntary.20 Similarly, if an external force physically 
moves the actor, his actions are involuntary because he has no power to 
control them.21

In addition to the minimal requirement of a voluntary act, the determina
tion of guilt or innocence also requires the trier of fact to consider the conduct 
at issue in light of the defendant’s thoughts and emotions. Often, however, 
statutes simply state that certain conduct is an offense without specifying 
what state of mind is required.22 When no mental element is specified, the 
standard of mental culpability must be fixed by judicial construction. This 
task is difficult, however, because the idea of an act has several parts.

An act is divisible into four components: A mental conception; a voluntary 
movement; a physical context in which the movement takes place; and a 
result.23 Acts begin with a mental image of what is to be done. The actor then 
causes his body to perform the necessary movements, and these movements in 
turn interact with the physical environment to produce a result. For example, 
consider T’s act of breaking a window. A first conceives the act in terms of 
picking up a rock and throwing it at the glass. The presence of the window 
and a nearby rock provides the physical context. A then performs the bodily 
movements necessary to pick up the rock and throw it at the window. A’s 
movements, the rock, and the window combine to produce the breakage and 
render X’s conception a reality.
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T’s conception is relevant because, as noted earlier, acts unattended by a 
culpable state of mind are not considered criminal. Thus the nature of T’s 
conception will, in part, determine whether the act is within the terms of the 
statute. But because acts are divisible, the trier of fact in a criminal case could 
be concerned with the actor’s state of mind with respect to either his bodily 
movements, the surrounding circumstances, or the probable result of his 
movements in light of those circumstances. A number of categories have been 
devised to channel this inquiry, but none has yet proven entirely satisfactory.

The most commonly employed category of mental culpability is that of 
intent.24 Strictly speaking, intent means a desire to bring something to pass.25 
One way to show that a defendant harbored a particular desire, however, is by 
inference from evidence of what the defendant knew at the time of the offense. 
In practice, therefore, intent may be viewed in terms of either desire or 
knowledge.26

24. See W. LaFave & A. Scott, supra note 17, § 28, at 195-203.
25. See id. at 197 (intent means design, aim, or purpose). The common thread of all three words, 

however, is desire, because it is desire that distinguishes an idle thought from a design, aim, or purpose.
26. Id. at 196.
27. Id. at 201. The distinction between general and specific intent evolved as a judicial response to the 

problem of the intoxicated offender, who though frequently less morally culpable than a sober person, was 
nevertheless felt to be responsible for acts resulting from voluntary inebriation. See People v. Hood, 1 Cal. 
3d 444, 445, 462 P.2d 370, 377, 82 Cal. Rptr. 618, 625 (1969) (Traynor, J.). The terms have been 
notoriously difficult to define and apply, and numerous commentators have recommended their 
abandonment. Id.

28. See W. LaFave & A. Scott, supra note 17, § 28, at 201.
29. Id. at 202.
30. Compare Alex v. State, 484 P.2d 677, 680 (Alaska 1971) (crime of escape does not require specific 

intent to avoid due course of justice) with United States v. Bailey, 585 F.2d 1087, 1122-23 (D.C. Cir. 1978) 
(Wilkey, J., dissenting) (general intent required in escape cases has been expressed as intent to avoid due 
course of justice), cert, granted, 99 S. Ct. 1487 (1979).

Intent, in turn, often is subdivided into the categories of general and 
specific intent.27 General intent is the intent to do the prohibited act.28 As 
noted above, however, an act has several parts. Therefore, with respect to the 
crime of escape, general intent could mean the intent to perform the bodily 
movements required to effect an escape, or the intent to perform these 
movements with knowledge of the surrounding circumstances, or the intent 
to cause a particular result—an escape—by performing the movements in the 
context of those circumstances. The term general intent is therefore capable of 
bearing several meanings, each of which requires a different analysis.

Specific intent is an additional intent beyond the intent to do the prohibited 
act.29 Hence, any additional objective a prisoner might have beyond the intent 
to effect an escape would be a specific intent. But because escape statutes are 
not concerned with a prisoner’s designs beyond the act of escape itself, 
discussion by the courts of specific intent in escape cases is superfluous and 
serves only to confuse the issue of mental culpability. The confusion is 
compounded when one court calls an intent “general” and another court calls 
the same intent “specific.”30 The categories of general or specific intent thus 
do not provide a satisfactory analytical framework for determining whether 
defendants in escape cases had the necessary culpable state of mind.

The state cases that have considered the question of what standard of 
mental culpability is appropriate for the crime of escape fall into four 
categories. The first category requires neither knowledge of the circumstances 
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nor an intent to effect an escape.31 The second focuses on the question of 
knowledge and requires that the prisoner know of the circumstances that 
make his actions an escape.32 The third focuses on the defendant’s under
standing of the likely result of his conduct and requires that the prisoner 
intend to effect an escape.33 The fourth class attempts to define the results 
more narrowly and requires that the prisoner intend to “avoid lawful 
confinement”34 or “avoid the due course of justice.”35 Within this fourth class 
of cases, a Florida court in Helton v. State36 required an “intent to avoid 
lawful confinement” and implied that escapees motivated by a desire to avoid 
danger did not have the requisite intent.37 Although the choice of the phrase 
“intent to avoid the due course of justice” implies an effort to require an 
intent that is somehow narrower than the intent to effect an escape, no case 
has yet developed this concept.

31. Iowa apparently is the only jurisdiction that has adopted this approach. See State v. Leckenby, 260 
Iowa 973, 976, 151 N.W.2d 567, 569 (1967) (proof of intent not required); State v. Wharff, 257 Iowa 871, 
875, 134 N.W.2d 922, 925 (1965) (statute required neither guilty knowledge nor intent).

32. See Alex v. State, 484 P.2d 677, 680-82 (Alaska 1971) (although escape statute did not require intent 
to escape, inadvertence or neglect insufficient; defendant must know that he is escaping); People v. 
Weisman, 280 N.Y. 385, 390, 21 N.E.2d 362, 365 (1939) (prisoner not required to divine legality of 
discharge; if prisoner did not know discharge was mistake, he would not be guilty); State v. Pace, 192 N.C. 
780, 783, 136 S.E. 11, 12 (1926) (no escape when discharge from prison colorably in compliance with court 
order).

33. See Riley v. State, 16 Conn. 47, 51 (1843) (intent to escape necessary to offense); People v. 
Dolatowski, 94 Ill. App. 2d 434, 439, 237 N.E.2d 553, 556 (1968) (defendant's drunkeness could prevent 
formation of intent to escape which was necessary element of offense); State v. Morton, 293 A.2d 775, 779 
(Me. 1972) (offense of escape consists of intentional unauthorized departure from place of confinement); 
State v. Hendrick, 164 N.W.2d 57, 62-63 (N.D. 1969) (statute expressly required intent to escape).

34. E.g., United States v. Bailey, 585 F.2d at 1093; United States v. Nix, 501 F.2d 516, 519 (7th Cir. 
1974); Helton v. State, 311 So. 2d 381, 383 (Fla. Dist. Ct. App. 1975).

35. Cassady v. State, 247 Ark. 690, 693, 447 S.W.2d 144, 145 (1969); Gallegos v. People, 159 Colo. 379, 
387, 41 1 P.2d 956, 960 (1966).

36. 311 So. 2d 381 (Fla. Dist. Ct. App. 1975).
37. See id. at 383-84 (cases allowing defense of necessity support conclusion that intent to avoid lawful 

confinement is element of crime of escape).
38. 501 F.2d 516 (7th Cir. 1974).
39. 484 F.2d 811 (D.C. Cir. 1973).
40. Id. at 811 (criminal intent necessary element of crime of escape); id. at 812.
41. 464 F.2d 1248 (10th Cir. 1972).
42. Id. at 1251.
43. 501 F.2d. at 519.
44. Id.

With the exception of Bailey and the Seventh Circuit’s opinion in United 
States v. Mx,38 the federal cases that have considered what intent is required 
for the crime of escape cannot be easily classified because their discussions of 
the issue are so brief. In United States v. Snow39 the District of Columbia 
Circuit said that intent is an element of the crime of escape, but remanded the 
case without discussing the nature of the intent.40 41 In United States v. 
Woodrings the Tenth Circuit said in dictum that specific intent is not an 
element of the offense, but the court failed to explain what it meant by that 
term.42 Nix falls into the fourth category because it requires an intent to 
“avoid confinement.”43 The Nix opinion, like Helton, states that prisoners 
who flee under duress do not have the requisite intent.44 Nix and the Florida 
cases thus can be interpreted to support the Bailey court’s conclusion that 
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escapes prompted by threats or dangerous prison conditions might lack the 
element of intent necessary to the offense.45

The disparate results in the above cases were all a result of using the 
concept of intent. The opinions speak variously in terms of intent, general 
intent, and specific intent, and the meaning of these words varies from case to 
case and court to court. The end product is a confusing and unmanageable 
body of law.

In an effort to simplify the standards of mental culpability, the drafters of 
the Model Penal Code created the categories of knowledge and purpose.46 
Both are applicable to different parts of an act. Thus, under a knowledge 
standard, the actor must be aware of the nature of his movements or the 
context in which he moves or the probable result of his actions, depending on 
the nature of the offense.47 Similarly, under the purpose standard, the actor is 
required to have as his conscious object either the making of the movements 
or the causing of the result, or to be aware of the relevant circumstances or 
believe or hope that they exist.48

Using the Model Penal Code analysis, the category of knowlege emerges as 
the most sensible standard of mental culpability in escape cases. The obvious 
aim of escape statutes is to deter prisoners from escaping. But prisoners who 
are not aware that they are escaping cannot be deterred by the prospect of 
additional punishment. Prisoners who are aware of the circumstances that 
would make their actions an escape, however, could be deterred by the 
possibility of added punishment. Knowledge of the circumstances that make 
the act an escape is the psychological threshold at which an escape statute 
begins to have a deterrent effect. Moreover, requiring such knowledge is fair 
to defendants because it does not punish inadvertent or good faith departures, 
as would a lesser standard. Knowledge of the circumstances is therefore the 
preferable standard of culpability because it effectuates the statutory purpose 
of deterring prison escapes in a fair and straightforward manner.

45. This position, however, presents logical problems that will be discussed in part III of this Comment. 
See notes 91-94 infra and accompanying text.

46. See Model Penal Code, supra note 23, § 2.02.
47. Id. Section 2.02 provides in relevant part:

(2) Kinds of culpability defined.
(b) Knowingly.

A person acts knowingly with respect to a material element of an offense when:
(i) if the element involves the nature of his conduct or the attendant circumstances, he is 

aware that his conduct is of that nature or that such circumstances exist; and
(ii) if the element involves a result of his conduct, he is aware that it is practically certain 

that his conduct will cause such a result.

48. Id. Section 2.02 further provides:

(2) Kinds of Culpability Defined.
(a) Purposely
A person acts purposely with respect to a material element of an offense when:
(i) if the element involves the nature of his conduct or a result thereof, it is his conscious 

object to engage in conduct of that nature or to cause such a result; and
(ii) if the element involves the attendant circumstances, he is aware of the existence of such 

circumstances or he believes or hopes that they exist.
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II. The Defenses of Duress and Necessity

The common law conception. The affirmative defenses of duress and
necessity are common law defenses reflecting society’s willingness to condone 
illegal conduct under specified circumstances. Although many states have 
laws defining their scope,49 the defenses also can apply without statutory 
authorization.50 The principles underlying the defenses generally are as 
follows. If one person commands another to commit a crime, and threatens 
death or serious injury if the command is not obeyed, the defense of duress 
will justify the offense.51 The threat, however, must be immediate and the 
actor’s fear of harm must be reasonable.52 The defense of necessity, on the 
other hand, will justify a crime if the actor is forced to break the law to avoid 
harm threatened by a natural force such as fire or flood.53 As with the defense 
of duress, the defense of necessity requires that the danger be immediate.54 It 
also cannot be the result of the defendant’s own actions.55 Moreover, neither 
defense is available if a legal response to the danger is possible.56

Both defenses rest upon the belief that a person confronted with two evils 
should choose the lesser harm.57 Because the person’s action minimizes the 
net social harm, the law approves the choice and excuses the crime. The 
theory of these defenses, thus, is not that the defendant does not intend to 
commit the offense, but rather that under the circumstances the action is 
proper.58

Neither defense, however, encompasses the common situation in escape 
cases in which someone threatens the actor but does not command him to 
commit the crime with which he ultimately is charged.59 Under a traditional 
analysis, only natural forces can create necessity, and the duress defense 
applies only to situations in which the threat to the actor is conditioned on the 
failure to commit a specified crime.60 Thus, although a prisoner charged with 
sodomy could assert a duress defense if he were forced to choose between 
serious bodily harm and submitting to his assailant’s demands, the same 
defendant theoretically could not raise a duress defense if his response had

57. See id. § 49, at 374 (duress); id. § 50, at 382 (necessity). But see Gardner, The Defense of Necessity 
and the Right to Escape from Prison—A Step Towards Incarceration Free from Sexual Assault. 49 S. Cal. 
L. Rev. 110, 116 (1975) (necessity is defense of justification whereas duress is excuse). Although Gardner’s 
position represents the majority view, LaFave and Scott argue persuasively that duress is also a 
justificatory defense and that the law affirmatively approves the actor’s conduct because the offense is a 
lesser evil than the threatened harm to the actor. They cite the rule that duress will not excuse the killing of 
an innocent person as evidence that a utilitarian justification is the basis for the defense. See W. Lafave & 
A. SCOTT, supra note 17, § 49, at 374 n.3.

58. See W. LaFave & A. Scott, supra note 17, § 49, at 374; id. § 50, at 382.
59. People v. Unger, 66 Ill. 2d 333, 340, 362 N.E.2d 319, 322 (1977) (prison escapes induced by fear of 

homosexual assault do not conveniently fit into traditional ambits of either defense).
60. Id. For a general discussion of the defense of duress in escape cases, see Note, Duress and the Prison 

Escape: A New Use for an Old Defense, 45 S. Cal. L. Rev. 1062 (1972).

49. See w. LaFave & A. Scott, supra note 17, § 49, at 375 (citing statutes)
50. See id.
51. See id. at 374.
52. See id. at 377.
53. See id. § 50, at 381.
54. See id. at 387-88.
55. See id. at 388.
56. See id. at 387.
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been to escape. Yet from a policy standpoint, no reason exists for this 
limitation on the necessity or duress defenses. As was noted above, the basis 
for the defenses is a societal preference for the lesser of alternative evils.

The essential question, therefore, is whether the defendant was compelled 
to choose between conflicting values and, if so, whether society agrees with 
the defendant’s choice. Assuming the defendant was confronted by such a 
dilemma, the wrongfulness of the conduct depends upon the relative impor
tance of the values involved. Because another person’s object in threatening 
the actor is irrelevant to this inquiry, the limitations of the defenses as 
traditionally defined are inconsistent with their basic rationale. Recent cases 
have recognized this shortcoming, and have broadened one or the other of the 
defenses to include threats not conditioned on the commission of a specified 
crime.61 The Model Penal Code has also deemphasized the importance of 
these technical distinctions by providing for a general choice-of-evils defense. 
Section 3.01 of the Code justifies illegal conduct that the actor reasonably 
believes is necessary to avoid a harm that is in fact greater than the harm the 
statute sought to prevent.62

Three principles emerge from the general law of the defenses and the 
Modern Penal Code proposal. First, commission of the offense must be the 
only reasonable way to avoid the harm. Second, the harm thus avoided must 
be greater than that which results from the offense. And third, the danger of 
harm must not be of the defendant’s own creation.

Escape cases. The courts traditionally have not favored the use of the
defenses of duress and necessity in escape cases. The principal justification for 
this hostility has been the frequently expressed fear that the availability of the 
defenses might lead to an increase in prison escapes.63 This consideration has

61. See United States v. Michelson, 559 F.2d 567, 570 n.8 (9th Cir. 1977) (duress proper defense, even 
though threat not conditioned on specified crime); People v. Unger, 66 Ill. 2d 333, 340, 362 N.E.2d 319, 
322 (1977) (necessity appropriate defense, even though danger not posed by natural forces because 
defendant forced to choose between two evils).

62. Model Penal Code, supra note 23, § 3.02. Section 3.02 provides in relevant part:

(1) Conduct which the actor believes to be necessary to avoid a harm or evil to himself or to 
another is justifiable provided that:

(a) the harm or evil sought to be avoided by such conduct is greater than that sought to be 
prevented by the law defining the offense charged;

The Code also contains a duress defense in section 2.09 that excuses illegal conduct when the actor is 
coerced to commit the crime charged through the use or threat of force which a person of reasonable 
firmness could not resist. Id. § 2.09. Section 2.09 provides in relevant part:

(1) It is an affirmative defense that the actor engaged in the conduct charged to constitute an 
offense because he was coerced to do so by the use of, or a threat to use, unlawful force against 
his person or the person of another, which a person of reasonable firmness in his situation 
would have been unable to resist.

This provision is inconsistent with a choice-of-evils theory of duress because it would excuse any 
conduct, including homicide, if the threat were sufficiently severe. The traditional view is preferable, 
however, because it is reasonable to demand personal sacrifice when the threatened harm is less than that 
which would result from the commission of the offense. This is particularly so when the actor is directed to 
harm an innocent person. In any event, evaluation of such choices is a task the judiciary is ill suited to 
perform. Juries as the representative of community opinion are better qualified to resolve questions 
involving a choice between values.

63. See, e.g.. People v. Noble, 18 Mich. App. 300, 303, 170 N.W.2d 916, 918 (1978) (fear that defenses 
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led some courts to hold that intolerable prison conditions will never justify an 
escape.* 64 Even when the defenses have been allowed, the courts have 
construed them very narrowly in an effort to limit their availability. This 
process has resulted in the formulation of various criteria that have effectively 
precluded jury consideration of the defenses in the vast majority of escape 
cases.

will be used as a post hoc rationalization of escapes responsible for judicial doctrine restricting their use); 
People v. Lovercamp, 43 Cal. App. 3d 823, 826-27, 1 18 Cal. Rptr. 110, 112 (1974) (same); State v. Palmer, 
45 Del. 308, 310, 72 A.2d 442, 444 (1950) (same).

64. See, e.g., State v. Albengo, 109 Ariz. 294. 297, 508 P.2d 1 156, 1159 (1973) (death threats by prison 
guards); State v. Palmer, 45 Del. 308, 309-11, 72 A.2d 442, 443-44 (1950) (bad food, brutal guards, 
inadequate medical treatment); State v. Cahill, 196 Iowa 486, 490, 194 N.W. 191, 193 (1923) (inadequate 
food, cell infested with vermin).

Such a sweeping rule, however, is not strongly supported by earlier precedent. Cahill cites no authority 
for this proposition and Albergio and Palmer both cite cases that based their holdings on specific factual 
situations, not a general rule of law. In one of the cited cases, the court’s rejection of the proposed necessity 
defense was based on the independent policy question of whether a court could ever recognize a common 
law defense to a criminal charge that was not expressly mentioned in the statute. See People v. Whipple, 
100 Cal. App. 261, 262, 279 P. 1008, 1009 (1929). In another, the proposed defense did not refer to prison 
conditions because the defendant had escaped while still in the custody of the arresting officer. See Hinkle 
v. Commonwealth, 23 Ky. 1988, 1989, 66 S.W. 816, 817 (1902). In a third, the court expressly did not rule 
whether an escape could be justified by intolerable prison conditions, because the defendant had not 
exhausted his legal remedies prior to his escape. See State v. Davis, 14 Nev. 439, 444 (1880).

For a general discussion of the defense of duress in escape cases, see Annot., Defense, Necessity, or 
Conditions of Confinement as Justification for Escape from Prison, 67 A.L.R 3d 678 (1976); Note, supra 
note 60.

65. See People v. Richards, 269 Cal. App. 2d 768, 774, 75 Cal. Rptr. 597, 602 (1969) (threat of death or 
homosexual assault one week in advance did not constitute immediate danger when defendant escaped 
three days after threat made); State v. Milum, 213 Kan. 581, 583, 516 P.2d 984, 986 (1973) (threats of 
death by prison warden on four separate occasions in period beginning one month prior to defendant’s 
escape too indefinite to meet statutory requirement of immediacy); Roy v. Commonwealth, 500 S.W.2d 
921, 922 (Ky. 1973) (threat of death if defendants did not steal drugs from prison infirmary not immediate 
enough to justify escape).

Perhaps the most extreme example of this reluctance to allow juries to consider the defenses can be 
found in State v. Green, 470 S.W.2d 565 (Mo. 1971), cert, denied. 401 U.S. 1073 (1972). In his defense to an 
escape prosecution, Green offered evidence that on the day of his escape he was approached by four or five 
other inmates who told him they were going to homosexually assault him that night. 470 S.W.2d at 570 
(Sieler, J., dissenting). The evidence also disclosed that Green had good reason to believe these threats. On 
at least two previous occasions he had been homosexually gang-raped; once after being threatened at knife 
point, and later after he had been knocked unconscious while attempting to flee his attackers. Id. at 569. 
Immediately following each of these incidents Green had feigned a suicide attempt in order to gain entry to 
the prison hospital, the only place he felt safe enough to protest the abuse. Id. The prison officials had 
shown little interest in Green's predicament, however, advising him either to go back and fight it out, to 
submit to the assaults, or to “go over the fence.’’ Id. at 570. Prison policy was not to investigate complaints 
of physical abuse unless the assailant was named by the victim. Id. Green refused to reveal the names of his 
attackers for fear that he would be killed in retaliation. Id. at 566.

The trial judge rejected Green’s offer of proof, concluding that the facts did not present a legal defense. 
Id. at 566. The court agreed to rule on the sufficiency of the necessity or duress defenses prior to the 
empaneling of a jury. After the court ruled that the evidence did not support a legal defense, Green waived 
his right to a jury trial. Id. On appeal, the Missouri Supreme Court affirmed, reasoning that because Green 
was not actually being pursued at the time of his escape, his claim of duress failed to meet the traditional 
requirement that the threat must be immediate. Id. at 568. The court also suggested that Green could have

The principle that no necessity or duress exists when the danger is not 
imminent frequently has been used to restrict the availability of the defenses 
in escape cases.65 Courts also have required that prisoners exhaust lawful 
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remedies before resorting to the drastic remedy of escape.* 66 Moreover, 
although no case has expressly disallowed the defenses because the defendant 
used violence in effecting his escape, the courts have voiced concern that 
allowing the defenses to operate in escape cases could encourage violent 
escapes and thereby endanger prison personnel.67 Finally, another major 
restriction on the availability of the defenses in escape cases has been the 
requirement that a defendant turn himself in as soon as he attains a position of 
safety.68

avoided the danger by reporting the threat to the prison authorities. Id. at 568. See also Matthews v. State, 
288 So. 2d 712, 714 (Miss. 1974) (threatened prisoners should not take law into own hands but should 
communicate fears to prison superintendent). The dissent in Green criticized this argument as unrealistic, 
noting that had the defendant waited until the gang was in close pursuit, it would have been too late. 470 
S.W.2d at 570 (Sieler, J., dissenting). The dissent also noted that reporting the gang members' names would 
have been dangerous because the authorities would have permitted the gang to remain in the prison 
population while the complaint was investigated. Id. at 569.

For additional discussion of State v. Green, see Note, Escape: The Defenses of Duress and Necessity. 6 
U.S.F.L. Rev. 430 (1972) and 37 Mo. L. Rev. 550 (1972).

66. See Dempsey v. United States, 283 F.2d 934 (5th Cir. 1960) (per curiam) (when defendant did not at 
any time request relief from prison authorities, alleged diabetic condition did not provide defense to charge 
of escape); Roy v. Commonwealth, 500 S.W.2d 921, 922 (Ct. App. Ky. 1973) (defenses unavailable when 
danger not imminent and defendants did not inform prison officials of threats); State v. Green, 470 S.W.2d 
565, 568 (Mo. 1971) (defense unavailable when defendant did not report threat to prison authorities); State 
v. Davis, 14 Nev, 439, 444 (1880) (necessity defense unavailable when defendant did not complain to sheriff 
or county commissioners or seek relief by any lawful means).

67. In Matthews v. State, 288 So. 2d 712 (Miss. 1974), the court implied that the defendants’ use of a 
firearm as well as their failure to return denied them the defense of necessity. Id. at 714; see State v. Palmer, 
45 Del. 308, 310, 72 A.2d 442, 444 (1950) (severe attitude by courts justified because escapes frequently 
accompanied by injury to prison guards).

68. See, e.g., United States v. Michelson, 559 F.2d 567, 570 (9th Cir. 1977) (failure to surrender 
constitutes unexcused commision of offense); United States v. Chapman, 455 F.2d 746, 749-50 (5th Cir. 
1972) (although original departure excused, conviction for acting to remain at liberty affirmed); People v. 
Wester, 237 Cal. App. 2d 232, 237-38, 46 Cal. Rptr. 699, 703 (1965) (involuntary escapee has duty to 
surrender); Matthews v. State, 288 So. 2d 712, 714 (Miss. 1974) (failure to return is itself an escape and 
defeats defense of necessity).

69. United States v. Chapman, 455 F.2d 746 (5th Cir. 1972).
70. Id. at 749.
71. Id.

The federal doctrine justifying this return requirement rests upon the 
theory that escape is a continuing offense. In ordinary parlance the word 
escape refers only to the transition from confinement to freedom. Once the 
transition is accomplished, there is nothing from which to escape. Under this 
view, a prisoner having once secured his liberty cannot again escape until 
after his recapture. In a Fifth Circuit case,69 however, the defendant relied on 
this understanding of the word and argued that the trial court erred in 
instructing the jury that even an involuntary escapee might still be guilty of 
escape if he fails to surrender.70 The Fifth Circuit upheld the instruction on 
the theory that the word “custody” as used in the escape statute refers to legal 
status rather than physical control.71 Under this analysis the crime of escape 
is no longer confined to the act of scaling the prison walls. Because legal status 
may be altered only through the judicial process, escape is simply the evasion 
of the restraints imposed by federal custody. Because remaining at large, as 
well as a prison break eludes those restraints, the failure to surrender also 
constitutes an escape.



1979] Escape 259

A recent California case in effect reduced the holdings of prior cases to five 
specific criteria that must be met to establish the defense. In People v. 
Lovercamp72 the California Court of Appeals held that evidence supporting 
the defense must satisfy each of the following conditions:

72. 43 Cal. App. 3d 823, 1 18 Cal. Rptr. 110 (1974).
73. Id. at 831-32, 1 18 Cal. Rptr. at 115. The Lovercamp case is unusual in that it is one of the few cases 

in which all of these conditions were met. Id. at 831-32, 1 18 Cal. Rptr. at 115-16. For additional discussion 
of Lovercamp, see generally Gardner, supra note 57, at 129-51; Comment, From Lovercamp to a Prisoner's 
Right to Escape: An Inescapable Conclusion, 26 Buffalo L. Rev. 413 (1977); 1975 U. III. L.F. 271.

74. See United States v. Boomer, 571 F.2d 543, 545 (10th Cir. 1978) (instruction modeled on Lovercamp 
criteria correctly stated law applicable to defenses in escape cases), cert, denied. 436 U.S. 911 (1978); State 
v. Worley, 265 S.C. 551, 554-55, 220 S.E.2d 242, 243 (1975) (Lovercamp most persuasive case cited by 
counsel).

75. See People v. Hocquard, 64 Mich. App. 331, 337-38, 236 N.W.2d 72, 75 (1975) (defenses may be 
considered by trier of fact only when defendant has made prima facie showing to support each of 
Lovercamp criteria); State v. Worley, 265 S.C. 551, 554-55, 220 S.E.2d 242, 243 (1975) (necessity 
instruction properly refused because defendant remained at large for two years following escape).

This is the position advocated by Judge Wilkey in his dissent in Bailey. 585 F.2d at 1110 (Wilkey, J., 
dissenting) (defense instruction correctly refused when defendant failed to present requisite quantum of 
evidence on issues of immediacy and return).

76. See People v. Lovercamp, 43 Cal. App. 3d at 832, 1 18 Cal. Rptr. at 116.
77. See notes 78-83 infra and accompanying text.
78. See People v. Unger, 66 Ill. 2d 333, 342, 362 N.E.2d 319, 323 (1977).
79. Id. at 336-37, 362 N.E.2d at 320.
80. Id. at 336, 362 N.E.2d at 320.

(1) The prisoner must have been faced with a specific threat of death, 
forcible sexual attack, or substantial bodily injury in the then immediate 
future;

(2) There must have been no time for a complaint to the authorities, or 
there must have existed a history of futile complaints that made it unlikely 
that such complaints would result in protection from the threat;

(3) There must have been no time or opportunity to resort to the courts;
(4) There must be no evidence of force or violence used toward prison 

personnel or other “innocent” persons during the escape; and
(5) The prisoner must have immediately reported to the proper authorities 

once he attained a position of safety.73
Although courts agree that the Lovercamp criteria are generally relevant to 

the defenses of duress or necessity in escape cases,74 they disagree on the role 
the criteria should play. As a result, three approaches have emerged. Under 
the most restrictive approach, the jury is not permitted to consider the 
evidence offered in support of the defenses if any one of the Lovercamp 
criteria has not been met.75 The second approach, that taken by the 
Lovercamp court, requires that all five criteria be met before illegal conduct 
will be excused, but allows the jury, rather than the judge, to make this 
determination.76 The third approach treats the Lovercamp criteria only as 
factors to be considered by the jury in assessing the credibility of the evidence 
offered to establish the defense.77

A clear statement of the third approach was recently advanced by the 
Illinois Supreme Court.78 The evidence in the case showed that the defendant 
had been homosexually assaulted five days prior to his escape, and that on the 
day of the escape an anonymous caller had threatened to kill him for 
reporting the incident to prison officials.79 The defendant testified, however, 
that he had failed to report the earlier incident for fear of retaliation.80 The 
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record also indicated that the defendant did not turn himself in, even though 
two days elapsed before he was recaptured.81 In an effort to rebut the negative 
inferences raised by his failure to return, the defendant testified that he had 
intended to surrender as soon as he had consulted an attorney, but that he was 
recaptured before he could raise the necessary funds.82 After reviewing the 
evidence, the court concluded that although the defendant had not satisfied 
all five of the Lovercamp criteria, this failure was not a bar to his assertion of a 
necessity defense. The court held that the Lovercamp conditions are simply 
relevant factors to be considered in assessing a claim of necessity, and that 
once the defendant introduces some evidence to support the defense, the jury 
is entitled to find that an escape was justified even when one or more of the 
conditions has not been met.83

81. Id.
82. Id. at 343, 362 N.E.2d at 323.
83. Id. at 342-43, 362 N.E.2d at 323. Accord, Pittman v. Commonwealth, 512 S.W.2d 488, 490 (Ky. 

1974) (defendant’s failure to report threats to prison officials issue of credibility to be considered by jury 
along with other evidence relating to duress defense); People v. Harmon, 53 Mich. App. 482, 487, 220 
N.W.2d 212, 214 (1974) (except in clearest cases, issue of whether alleged danger immediate decided by 
trier of fact, in light of surrounding circumstances). For additional discussion of Harmon, see Note, 
Duress—Defense to Escape—Substantial threats of homosexual attack may support the defense of duress in a 
prosecution for prison escape, 3 Am. J. Crim. L. 331 (1975), Note, People v. Harmon: A Judge for Prison 
Reform, 10 N. Eng. L. Rev. 529 (1974), and 8 Akron L. Rev. 352 (1975).

84. 585 F.2d at 1093. Initially, the prosecution need only offer proof that the defendant left custody 
without permission. Such evidence is sufficient to establish a prima facie case because the jury may infer 
intent from the circumstances alone. The prisoner can defend by raising a reasonable doubt on any of the 
elements of the offense, and evidence of threats or intolerable prison conditions are admissable to show that 
the defendant lacked the intent to avoid confinement or acted involuntarily. If the defendant succeeds in 
raising a reasonable doubt, the government must dispel that doubt in its rebuttal. Id. at 1093-94. The jury 
then is to be instructed that in making its determination on the issues of voluntariness and intent it should 

The Illinois Supreme Court’s willingness to allow the jury to consider the 
defense demonstrates that court’s confidence in the jury’s ability to distin
guish escapes that are genuinely compelled by circumstance from those that 
are merely the product of dissatisfaction with normal prison life. Chief Judge 
Wright’s majority opinion in Bailey expresses this same confidence by calling 
for the admission of such evidence on the question of intent. The Illinois 
court's approach is superior, however, because Chief Judge Wright’s intent 
theory creates the numerous problems discussed later in this comment.

III. The Opinions in United States v. Bailey

The majority in Bailey recognized two theories of exoneration for an escape 
precipitated by threats or dangerous conditions. The first holds that such 
circumstances may negate the mental element of the crime of escape. The 
second permits such circumstances to justify an escape through a choice-of- 
evils defense.

Mental Culpability. The majority held that the crime of escape consists
of four elements. The offense is established if the prisoner left custody, 
voluntarily, without permission, and with an intent to avoid confinement.84 
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As noted above, “voluntariness” is an element of every crime if the word 
“voluntary” is used to mean that the actor’s movements must be consciously 
controlled. Chief Judge Wright’s majority opinion, however, uses the word 
“voluntary” to mean freely or not compelled.85

consider the immediacy and severity of threats or dangers, the availability of alternatives to escape, and 
whether the defendant surrendered immediately after reaching safety. Id.

It has been suggested that the practical effect of the Bailey opinion is to shift the burden of proof from 
the defense to the prosecution in escape cases. See Comment, From Duress to Intent: Shifting the Burden in 
Escape Prosecutions, 127 U. Pa. L. Rev. 1142, 1146, 1166 (1979). That view, however, is incorrect. The 
Bailey procedure is not different from the manner in which the burdens of production and persuasion 
operate in a duress or necessity defense. Once a defense is asserted, the burden of going forward is on the 
defendant and the prosecution is required to disprove the defendant's claims beyond a reasonable doubt. 
See Johnson v. United States, 291 F.2d 150, 155 (8th Cir.), cert, denied, 368 U.S. 880 (1961) (burden is 
upon Government to prove defendant’s guilt beyond a reasonable doubt; defendant does not have burden 
of proving defense of coercion); cf. Davis v. United States, 160 U.S. 469, 487-88 (1895) (once defendant has 
raised issue of insanity, Government must prove sanity beyond a reasonable doubt); United States v. 
Dickens 524 F.2d 441, 444 (5th Cir. 1975) (when relying on defense of entrapment, defendant must come 
forward with evidence sufficient to raise jury issue; once issue is raised Government must prove beyond 
reasonable doubt that defendant was predisposed to commit offense), cert, denied, 425 U.S. 994 (1976); De 
Groot v. United States, 78 F.2d 244, 251-52 (9th Cir. 1935) (burden is on defendant to raise reasonable 
doubt on issue of self-defense; Government then has burden to disprove self-defense beyond reasonable 
doubt). Although the Bailey approach eases the defendant’s burden by eliminating the need to raise a 
reasonable doubt on each of the elements of the defenses of duress and necessity, the case does not 
reallocate the burdens of either production or persuasion.

85. See 585 F.2d at 1093-94 (immediacy, specificity, and severity of threats or fears major indicia of 
voluntariness).

86. For example, evidence that a prisoner was forced at gunpoint to flee prison boundaries would, 
according to the majority in Bailey, be relevant to the evaluation of whether the defendant escaped 
voluntarily as well as to the traditional duress analysis of whether his will had been overborne.

Bailey was not the first case in which the District of Columbia Circuit has said that acts committed 
under duress are involuntary. See Castle v. United States, 347 F.2d 492, 494 (DC. Cir. 1964) (Wright. J.) 
(acts committed under apprehension of serious bodily harm are involuntary and not criminal), cert, denied, 
381 U.S. 929 (1965).

87. Judge Wilkey, writing in dissent, sensibly argued that receiving evidence of threats or dangerous 
conditions on the issue of voluntariness provides the jury with too little guidance. 585 F.2d at 1119-21 
(Wilkey, J., dissenting). He would allow such evidence to be introduced only in the development of the 
affirmative defenses of duress and necessity, which require the jury to find that the facts satisfy the rules 
governing justification. Id.

88. See id. at 1105, 1119.

These two meanings have very different effects when voluntariness is 
explicitly made an element of a crime. The person who acts because someone 
puts a gun to his head differs from the somnambulant actor. Under the 
narrow definition of the term “voluntary,” acts committed under duress 
remain within the ambit of the offense and the question of exculpation may be 
approached only through an affirmative defense. The majority’s use of the 
term “voluntary” to mean “free from compulsion,” however, permits the 
same circumstances that would support a defense of duress to negate an 
essential element of the crime.86 Thus the Bailey court’s misuse of the term 
“voluntary” substantially narrows the scope of the offense by excluding from 
the definition of the crime those escapes that formerly would have been 
justified through an affirmative defense.87

The majority’s use of the term voluntary to mean not compelled effectively 
abolishes the affirmative defenses of duress and necessity.88 If the defendant 
prevails on the issue of “voluntariness,” the Government will have failed to 
establish the offense and the jury will not reach the question of whether the 
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escape was justified. Because it also is highly unlikely that evidence that failed 
to raise a reasonable doubt on the issue of voluntariness could establish a 
defense of duress or necessity, the defenses will seldom, if ever, provide the 
basis for an acquittal.

The general law of duress requires that before the commission of a crime 
will be justified, the actor must have a reasonable fear of immminent death or 
serious injury.89 The Model Penal Code requires a threat of force that a 
person of reasonable firmness could not resist.90 91 The majority’s approach to 
voluntariness, however, does not provide this type of objective standard to 
guide the jury in assessing the reasonableness of the defendant’s fears. Nor is 
the jury required to balance the harm the defendant sought to avoid against 
the harm caused by his escape. Furthermore, the defendant’s role in creating 
the danger is ignored. The Bailey court’s treatment of the issue of voluntari
ness thus abandons the objective standards of the duress and necessity 
defenses in favor of a subjective inquiry into the defendant’s state of mind.

89. See note 52 supra and accompanying text.
90. See note 62 supra and accompanying text.
91. 501 F.2d 516 (7th Cir. 1974).
92. 585 F.2d at 1095.
93. Id. at 1127-28 (Wilkey, J., dissenting).
94. This inconsistency in the Bailey opinion also was addressed by the Second Circuit in United States v. 

Frankenberry, 387 F.2d 337 (2d Cir. 1967). In I'rankenberry, the defendant argued that evidence that he 
had been threatened was relevant to the issue of intent. Id. at 338. The court rejected this contention saying 
that “[a] possible reason for the [defendant’s] desire to flee can hardly be evidence the [defendant] lacked 
the intent to flee.” Id.

95. 585 F.2d at 1100-01.

It should be noted that these criticisms apply with equal force to the court’s 
treatment of the element of intent. Receiving evidence relevant to a defense of 
duress or necessity on the issue of intent raises the same problems of unguided 
jury evaluation and preemption of the affirmative defenses that arise from 
treating this evidence on the issue of voluntariness.

The Bailey court relied on the Seventh Circuit’s opinion in United States v. 
Nixg] for the requirement that the escapee intend to avoid confinement.92 The 
majority read that case to require the trier of fact to determine whether the 
defendant sought to avoid the normal incidents of confinement or only those 
cirumstances not incidental to normal confinement.93 This theory is illogical, 
however, because an intent to avoid the normal incidents of confinement 
inevitably accompanies any knowing departure from custody. The prisoner 
who escapes while fleeing a fire intends to avoid the normal incidents of 
confinement precisely because they are what block the path to safety. Only 
the reason for departure distinguishes this escape from that of the escapee 
who leaves because of a preference for liberty. Considering the defendant’s 
reason for departure in the context of determining whether there was an 
intention to escape therefore not only needlessly confuses the issue of intent 
and eviscerates the affirmative defenses of duress and necessity, but also asks 
the jury to make a distinction between logically inseparable concepts.94

Duress/Necessity Defense. In Bailey the court held that because neither
the indictment nor the jury instructions mentioned the concept of escape as a 
continuing offense, the defendants’ failure to surrender was not an issue in the 
case.95 That the defendants did not answer a prosecution theory that was not 



1979] Escape 263

presented could not, according to the court, bar their defense to the theory 
that was presented.96 The court indicated, however, that if the trial judge had 
instructed the jury that escape can be a continuing offense, it would have 
approved a further instruction that the defendants’ continued absence would 
also have to be justified.97

96. Id.
97. Id. at 1100.
98. 43 Cal. App. 3d 823, 1 18 Cal. Rptr. 110 (1974).
99. 559 F.2d 567 (9th Cir. 1977).
100. 585 F.2d at 1113 & n.52 (Wilkey, J., dissenting).
101. Id. at 1111-12.
102. Id. at 1112.
103. See id. at 1111-12.
104. Id. at 1096.
105. Id. at 1101 n.53. Both the majority and the dissent agreed that evidence of a continuing danger 

could excuse a failure to surrender. Id. at 1116 (Wilkey, J., dissenting). Judge Wilkey would so instruct the 
jury, however, only if the defendant offered evidence directly bearing on that issue. If the defendant offered 
evidence justifying his departure and nothing more, the defense would be insufficient as a matter of law, 
and the jury would never reach the justification issue. Thus, in his view, the trial court was correct in 
refusing an instruction on the defenses of duress and necessity because the defendants offered no evidence 
that the peril remained imminent. Id. at 1116-17.

The majority and the dissent disagreed on whether the Bailey defendants’ evidence was sufficient to 
merit a jury instruction on the defenses of duress and necessity. The general federal rule is that some 
evidentiary foundation for a defendant's theory is all that is necessary to require an instruction. See United 
States v. Lehman, 468 F.2d 93, 108 (7th Cir.) (any foundation merits instruction even if weak, insufficient, 
inconsistent, or of doubtful credibility), cert, denied, 409 U.S. 967 (1972); Tatum v. United States, 190 F.2d 
612, 617 (D.C. Cir. 1951) (same). Because the defendants’ evidence clearly provided some support for a 
conclusion that the danger remained and could not be avoided through lawful means, the trial court erred 
in refusing to instruct the jury on the defenses of duress and necessity. Thus, although the defendants were 
not alerted to the need to justify their continued absence, their evidence was nonetheless sufficient to entitle 
them to a jury instruction on the law of duress and necessity. As the majority said, an explanation of the 
concept of escape as a continuing offense and a requirement that the evidence justify the defendants’ 
continued absence as well as their initial departure would have sufficed to insure that the jury appropriately 
considered the defendants’ failure to surrender. 585 F.2d at 1100-01.

106. See 585 F.2d at 1096 n.28.

Judge Wilkey relied on People v. Lovercamp9S 99 and the Ninth Circuit’s 
opinion in United States v. Michelson" to support his dissenting argument 
that the defendants’ failure to surrender barred assertion of a duress 
defense.100 He repeated the often expressed fears that allowing escapees the 
defense of duress except in very limited circumstances would invite disorder 
in the prisons and endanger corrections personnel.101 He argued that virtually 
every escapee could point to some condition that would support a claim of 
duress or necessity that would be difficult to disprove.102 And he concluded 
that because of these dangers, a duress defense must meet strict standards 
before it may be put to the jury, including the requirement that the defendant 
surrender after reaching safety.103 In response, Chief Judge Wright rejected 
these concerns as mere judicial speculations without empirical foundation.104 
He further responded that the jury, not the court, should evaluate the 
defendant’s evidence.105

The majority correctly rejected the approach of requiring that the five 
Lovercamp criteria be satisfied before evidence of threats or dangerous 
conditions may be offered in support of a defense of duress or necessity.106 The 
court regarded special restrictions upon the availability of the defenses in 
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escape cases as an unjustified intrusion into the province of the jury.107 The 
majority instead would allow juries to weigh the defendant’s evidence without 
a preliminary determination by the judge of the sufficiency of the evidence as 
a matter of law. If the evidence passed the threshold minimum, the defendant 
would be entitled to an appropriate instruction, and the jury, not the judge, 
would evaluate such allegedly exculpatory evidence.108

107. Id. at 1101 n.53.
108. Id. at 1096 n.28.
109. Id. at 1117 (Wilkey, J., dissenting).
110. 470 S.W.2d 565, 570 (Mo. 1971) (Seiler, J., dissenting), cert, denied, 401 U.S. 1073 (1972).
111. Id.
112. See 585 F.2d at 1099 n.39 (narrow sense in which dissent urged immediacy requirement 

particularly inappropriate in escape cases).
113. People v. Harmon, 53 Mich. App. 482, 486, 220 N.W.2d 212, 214 (1974).
114. See 585 F.2d 1112-13 (Wilkey, J., dissenting).
115. See State v. Green, 470 S.W.2d 565, 570 (Mo. 1971) (Seiler, J., dissenting) (response by prison 

authorities on two occasions was to tell defendant to “fight it out"), cert, denied, 401 U.S. 1073 (1972).
116. See People v. Harmon, 53 Mich. App. 482, 486, 220 N.W.2d 212, 214 (1971) (fears of reprisal for 

informing not unfounded).
117. See id. (issue to be decided by trier of fact, taking into consideration all surrounding circum

stances); People v. Lovercamp, 43 Cal. App. 3d 823, 831, 118 Cal. Rptr. 110, 115 (1974) (defendant must 
not have had time to complain to prison authorities unless history of futile complaints shown).

On the other hand, Judge Wilkey’s argument that the jury should not have 
been permitted to consider the defense because the immediacy requirement 
was not met poses a serious threat to the viability of the defenses in escape 
cases. In his view, the defenses are available only in “back to the wall” 
situations.109 As the dissent in State v. Green110 pointed out, however, threats 
of future harm in a prison environment have an immediacy that they lack in 
ordinary society. Opportunities of avoidance or escape are limited. If an 
inmate waits until his back is to the wall, it may be too late to avoid the 
harm.111 To permit the defenses of duress and necessity to operate only when 
a chance to escape was fortuitously available at the very moment of peril is to 
rob them of meaning.112

The immediacy requirement reflects an assumption that if the danger is not 
immediate, some reasonable alternative to committing the offense must be 
available. But, as was clear in Green, that assumption is not always correct. 
The question therefore should not be whether the harm was immediate, but 
whether a reasonable alternative course of action was available. The availa
bility of an alternative course of action should in turn be judged by reference 
to all the surrounding circumstances.113

The dissent also would impose the other Lovercamp criteria as prerequi
sites to the assertion of a defense of duress or necessity.114 Chief among these 
is the requirement that there be either insufficient time to complain to the 
authorities or a history of futile complaints. Ideally, a complaint to prison 
authorities would be adequate to prevent the fulfillment of any threat. 
Unfortunately, complaints often are both useless115 and dangerous.116 There
fore, in assessing the availability of alternatives to escape, the jury should 
consider both the probable response by prison authorities and the risks to the 
prisoner.117 If, for instance, a prisoner who claims to have been threatened 
would not be segregated until after the complaint had been investigated, 
complaint to the authorities would not appear to be a reasonable alternative to 
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escape.118 If, however, resort to prison authorities would likely have resulted 
in prompt protective action, complaint would have been a reasonable 
alternative under the circumstances and the escape would not be justified.

118. See State v. Green, 470 S.W.2d 565, 569 (1971) (administrative practice did not isolate person 
accused of making threat while accusation investigated), cert, denied, 401 U.S. 1073 (1972).

The Lovercamp court’s holding that the defenses are unavailable if the 
escape involves force or violence directed toward prison personnel or others is 
perhaps the most appealing of the five preconditions because of its perceived 
deterrent effect on violent escapes. Yet juries are capable of dealing ap
propriately with such cases. Force used in the escape will inevitably weigh 
heavily in the balance of evils. That prison personnel are armed and prepared 
to use deadly force is already a powerful deterrent to prisoners who might be 
tempted to use force in effectuating an escape. Judicial refusal to permit the 
defenses in cases of violent escapes would add only marginal deterrent effect. 
Assessing whether violence was justified should be entrusted to the jury in 
escape trials just as it is in prosecutions for other crimes.

Conclusion

The Bailey court’s creation of additional mental elements effectively 
abolishes the defenses of duress and necessity by creating two new defenses 
that logically precede the issue of justificaton. The duress and necessity 
defenses approve criminal acts only when the commission of an offense is the 
only reasonable course of action. The majority’s approach, however, would 
allow the defendant alone to decide whether escape was justified. For if the 
defendant were motivated solely by a desire to avoid conditions that are not a 
normal aspect of imprisonment, he would lack the majority’s “intent to avoid 
confinement” and would be innocent of escape despite the availability of 
lawful ways to obtain relief.

The duress and necessity defenses require the jury to determine whether 
the defendant’s conduct was the only reasonable response under the circum
stances. The defenses focus primarily upon the defendant’s actions and the 
surrounding circumstances. The defendant’s state of mind becomes relevant 
only after the jury has accepted the propriety of his conduct. By focusing on 
the quality of the defendant’s acts instead of his subjective state of mind, the 
defenses ensure that all citizens will be judged by the same standards and that 
criminal conduct will be approved only when obedience to the law would 
have worked a greater evil. Knowledge, therefore, rather than an intent to 
avoid confinement, is the appropriate standard of culpability for the crime of 
escape. A knowledge standard would allow the least room for potentially 
prejudicial speculation with respect to the defendant’s state of mind and 
would fully effectuate the statutory purpose without punishing innocent- 
minded escapees.

Judge Wilkey would reduce the defenses of duress and necessity to idle 
theories by requiring five preconditions to their assertion. Such elaborate 
doctrinal obstructions designed to keep the defenses from the jury are 
unjustified. There is little reason to believe that jurors will be unduly 
sympathetic to claims of harsh prison conditions or unable to effectively judge 
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the truth of a defendant’s story. Juries, however, should have the right to 
refuse punishment when confronted with a prisoner who had no realistic 
choice besides escape. The defenses should be permitted to operate in escape 
cases as they do in prosecutions for other crimes.

The necessary elements of the crime of escape should be limited to 1) a 
knowing departure 2) from custody. The defense of duress should be available 
to justify escapes that are compelled by a threat of force that, if carried out, 
would result in a greater injury to the prisoner than society would suffer from 
the escape. Similarly, the defense of necessity should be available to justify 
escapes that avoid an impending danger, of any origin, that would cause a 
greater harm than that caused by the escape itself. Neither defense, however, 
should be permitted to justify an escape if the defendant had a role in creating 
the circumstances establishing the threat or dangerous conditions. Nor 
should the defenses justify an escape if a reasonable alternative course of 
action could have avoided the threatened harm.

Robert B. Jeffries
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The relation between law and energy is undergoing a vast transmutation. 
The laissez-faire attitude that encouraged entrepreneurial activity in the 
exploitation of natural resources and the creation and management of energy 
is being unequivocally altered to an approach of comprehensive regulation 
and control.1 This is occurring largely because the relation between law and 
energy becomes more fundamental as the interdependency of energy self- 
sufficiency, economic stability and well-being, and national security becomes 
more pronounced.

The response of political institutions charged with formulating energy law 
has been immediate and varied. On several occasions in the past two years the 
President of the United States has made the subject of energy the centerpiece 
of addresses to the American public and the Congress.2 Within the past year,

♦Associate Professor of Law, Southwestern University School of Law. J.D. 1973, Loyola University 
(Los Angeles).

1. Compare Mining Law of 1872, ch. CLII, 17 Stat. 91 (1872) (current version at 30 U.S.C. § 322 
(1976)) (“first come, first served" theory of appropriation of minerals) with Coal Leasing Amendments Act 
of 1975, 30 U.S.C. §§ 181-209 (1976) (establishing leasing system for mining federal lands) and Federal 
Land Policy and Management Act of 1976, 43 U.S.C. §§ 1701-1782 (1976) (declaring federal policy that 
management of public lands be consistent with protection of historical, aesthetic, ecological, and 
environmental values).

2. President Carter first addressed the American public about the "energy crisis” on April 18, 1977. The 
Energy Problem, 13 Weekly Comp, of Pres. Doc. 560. A broad package of legislation was proposed. 
Reaction to the program was largely critical. See B. Commoner, The Politics of Energy 3-23 (1979) 
(program characterized as extremely inflationary and environmentally undesirable); Address by John Hill, 
A.B.A. Annual Meeting (Aug. 9, 1977) reprinted in 10 Nat. Resources L. 615 (1978) (program will fail to 
decrease dependence because of inaccurate supply/demand forecast); Landsberg, Balancing the 1985 
Energy Accounts, Wash. Post, May 16. 1977, § A. at 21, col. 1 (program will result in much less energy 
savings than anticipated). But see Grainey, Conservation and the National Energy Plan, 11 Creighton L. 
Rev. 1169, 1199 (1978) (praising Carter for development of first coherent national energy policy).

In an attempt to salvage his program President Carter addressed the Congress and the American public 
during his annual message to Congress on January 19, 1978. Annual Message to the Congress, 14 Weekly 
Comp, of Pres. Doc. 98, 99. This midterm speech, like subsequent exhortations, appears to have had little 
impact. President Carter’s most recent address to the American public on the “energy crisis” occurred on 
July 15, 1979. Energy and National Goals, 15 Weekly Comp, of Pres. Doc. 1235. The differences 
between the first address and the most recent are striking. Perhaps the most remarkable of these differences 
is the turnabout from the primacy given energy conservation in the first address to the return to the theme 
that marked the Nixon-Ford presidencies—energy production. Compare 13 Weekly Comp, of Pres. 
Doc. at 563 (cornerstone of energy policy is reduction of demand through conservation) with 15 Weekly 
Comp, of Pres. Doc. at 1239 (every new demand to be met by increased domestic production in addition 
to conservation).

267
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Congress has passed a massive package of legislation3 designed to cure, 
although some might suggest it will prolong, the energy crisis that we are 
daily told we face.4 The Supreme Court professes “benign neglect,” preferring 
to avoid the assertion of a substantive role in the development of energy 
policy.5 Regulatory agencies, on the other hand, show no similar reticence, 
working late into the night to produce their daily quota of administrative 
law.6

3. See, e.g., Power Plant and Industrial Fuel Use Act of 1978, 42 U.S.C.A. § 8301 (West Supp. 1979) 
(promoting industrial capacity to switch to coal use in time of natural gas or oil shortage); National Energy 
Conservation Policy Act of 1978, 42 U.S.C.A. § 8201 (West Supp. 1979) (attempting to encourage energy 
conservation in schools, industries, and residences without stifling economic growth); Energy Tax Act of 
1978, § 1(a), 26 U.S.C.A. § 1 (West Supp. 1979) (creating tax incentives for production and conservation 
of energy); Public Utility Regulatory Policies Act of 1978, § 1, 16 U.S.C.A. § 2601 (West Supp. 1979) 
(encouraging energy conservation by providing for equitable utility rates for consumers).

4. Ironically, this intense government action is largely proceeding in the face of public disbelief that 
there is an energy crisis. This persistent public attitude that the energy crisis is a myth has received too little 
attention, for its consequences are enormous. Simply put, modern democratic institutions seem unable or 
unwilling to confront forcefully issues threatening society unless and until the public perceives the issue as 
a societal threat. Government impotence in the face of the "energy crisis" is perhaps inevitable given the 
social and economic costs of both possible responses to the energy crisis—a change in consumption patterns 
or the continuation of current lifestyles through exploitation of alternative fuel sources. When each fork in 
a road is fraught with hard choices, the normal tendency is to equivocate rather than act. Thus, although 
conservation and renewable forms of energy such as solar power appear to be the most favored choices by 
energy experts, nuclear power critics, and social planners, see, e.g., B. Commoner, supra note 2; D. 
Hayes, Rays of Hope: The Transition to a Post Petroleum World (1977); Energy Future: 
The Report of the Harvard Business School Energy Project (R. Stobaugh & D. Yergin ed.) 
(1979); Environmentalists Urge Energy Conservation, Wash. Post, Aug. 30, 1979, § A, at 6, col. 5, the 
inability to generate a political consensus that these proposals are viable causes us to proceed along 
traditional paths of problem solving.

5. See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519 
(1978), in which the Court stated:

Nuclear energy may some day be a cheap, safe source of power or it may not. But Congress 
has made a choice to at least try nuclear energy, establishing a reasonable process in which 
courts are to play only a limited role. The fundamental policy questions appropriately 
resolved in Congress and in the state legislatures are not subject to reexamination in the 
federal courts under the guise of judicial review of agency action. Time may prove wrong the 
decision to develop nuclear energy, but it is Congress or the States within their appropriate 
agencies which must eventually make that judgment.

Id. at 557-58; accord, Tennessee Valley Auth. v. Hill, 437 U.S. 153, 195 (1978) (separation of powers 
precludes judicial preemption of Endangered Species Act by decreeing what “accords with ‘commonsense 
and the public weal'”). Judicial retreatism has been both approved and criticized. Compare Breyer, 
Vermont Yankee and the Court's Role in the Nuclear Energy Controversy, 91 Harv. L. Rev. 1833 (1978) 
with Rodgers, A Hard Look at Vermont Yankee: Environmental Law Under Close Scrutiny, 67 Geo. L.J. 
699 (1979).

6. An example of administrative rule-writing proficiency is provided by the mandated reaction of the 
Federal Energy Office to the Emergency Petroleum Allocation Act of 1973, 15 U.S.C. §§ 751-760(h) 
(1976). The Act was passed on November 27, 1973. It contained directives to the President to promulgate 
within fifteen days a regulation providing for mandatory allocation of crude oil, fuel oil, and refined 
products. Regulations governing the allocation of petroleum products at all stages of distribution were 
published in time in the Federal Register. Mandatory Petroleum Allocation Regulations—Notice of 
Proposed Rulemaking, 38 Fed. Reg. 34,318 (1973) (codified in 10 C.F.R. §§ 211.1 -.225 (1978)). Given the 
complexity of the request, the promulgation was of epic dimensions. That the regulations do little of value 
but provide work for lawyers is another matter.
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With the discovery of an “energy” problem, the advent of a textbook for a 
law school course designed to survey energy and natural resources law is 
particularly timely. As Professor Harold Green stated:

Until quite recently, very few lawyers would have acknowledged 
the existence of a body of law that could fairly be termed “energy 
law.” It seems inevitable, however, that there now is, or soon will 
be, an energy law. In a sense, energy law stands today where 
environmental law stood a decade ago. A new public policy 
exigency, leading to new public policy institutions, inexorably 
draws together diverse bodies of law under a new rubric defined in 
terms of public need.7

Professor Green further observed that law and legal institutions demon
strate responsiveness to social needs by the willingness of legal institutions to 
create new law to replace outmoded legal categories:

In the case of environmental law, almost overnight pieces of law 
drawn from the laws of water, air, property, and torts were forged 
into a new body of environmental law. Now, it seems, a new body 
of energy law is similarly being forged out of the disparate pieces of 
natural resources, public utility, public lands, water, atomic ener
gy, environmental, transportation, tax, and administrative law.8

Any book that seeks to establish itself in an essentially new field such as 
energy and natural resources law should be responsive to the dynamics that 
are creating the field. By satisfying that responsibility, the book will establish 
its raison d'etre and its value. Correspondingly, there is little value in the 
reclassification of legal materials if we are not enriched somehow by the 
process and if we do not develop new insights about how law may properly 
respond to new and varied situations.

I.

Professor William Rodgers’ Energy and Natural Resources Law^ seems less 
designed to investigate the properties of the forged body of law described by 
Professor Green than it is designed to provide an environmental overlay to 
problems of energy and resource management. This emphasis on environmen
tal concerns permeates every aspect of Energy and Natural Resources Law,'0 
particularly its organization of materials and case selections. It is questiona-

7. H. Green, The Energy Law Guide, [1978] 1 Energy L. Serv. (Callaghan & Co.) § 1.01, at 1.
8. Id. § 1.1, at 1-2.
9. W. Rodgers, Energy and Natural Resources Law (1979).
10. An emphasis on environmental concerns is to be expected, given Professor Rodgers' numerous 

publications in the field, culminating in 1977 with his well-received Handbook on Environmental Law. See, 
e.g., Comment on the Coal Lease Forfeiture Decision: The Hypothetical Case of United States v. Peabody 
Coal Co., 15 Nat. Resources J. 257 (1975); The National Industrial Pollution Council: Advise or Collude? 
13 B.C. Indus. & Com. L. Rev. 719 (1972); Nerve Gas to the Northwest and Beyond, 1 Envt'l Letters 
111 (1971); Siting Power Plants in Washington State, 47 Wash. L. Rev. (1971); Persistent Problem of the 
Persistent Pesticides: A Lesson in Environmental Law, 70 Coi UM. L. Rev. 567 (1970). 
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ble, however, whether Energy and Natural Resources Law provides the best 
interdisciplinary vehicle to introduce students to the complexities and 
challenges of energy and natural resource management.

The book is divided into three parts: Part 1, “The Parameters,”11 addresses 
the role of the judicial system in forming and defining energy policy; Part 2, 
“Development and Conservation,”12 looks at the question of resource man
agement; and Part 3, “The Fuel Cycles,”13 attempts to deal comprehensively 
with several major fuel cycles. In each part, the basic methodology is to 
present the materials from the perspective of environmental concerns. 
Environmental concerns are not immaterial to questions of energy and 
natural resources law. On the contrary, environmental issues are important. 
Nevertheless, they must be viewed in context with other matters that can 
make a strong claim for equal treatment but that have largely been omitted 
from consideration in Professor Rodgers’ book.

11. W. Rodgers, supra note 9, at 1-274.
12. Id. at 275-399.
13. Id. at 401-983.
14. See generally Posner, Taxation by Regulation, 2 Beli. J. Econ. & Mgt. Sci. 22 (1971) (discussing 

various purposes behind economic regulation and suggesting that a major purpose of regulation is to 
redistribute wealth and to alter market’s allocation of resources—much like conventional subsidization).

15. The decision of the Standard Oil Company of Ohio (SOHIO) to cancel a project to transport crude 
oil from the north slope fields in Alaska is an example of the larger issue of economic justification. SOHIO 
proposed to build a Southern California terminal to receive Alaskan oil and transport the oil by pipeline 
from California to Texas. Although SOHIO was apparently willing and able to meet environmental 
standards imposed upon the project by the California Air Resources Board, the project simply became an 
economic white elephant because of projected declines in Alaskan crude oil production within the 
construction time for the project. There was a real likelihood that by the time SOHIO finished the pipeline 
there would be inadequate supplies of Alaskan crude oil to make the project economically attractive. See 
Peterson, Sohio Cancels a Pipeline to Carry Alaskan Oil From Coast to Texas, N.Y. Times, Mar. 14, 1979, 
§ A, at 1, col. 1.

The usefulness of the book is impaired by its preoccupation with environ
mental concerns and its consequent failure to consider the role of nonenviron- 
mental factors in the development of a coherent body of energy and natural 
resources law. For example, price is the fundamental technique by which our 
society chooses between competing, and often conflicting, alternatives. Yet 
the role of price, the function of supply and demand, and the impact of 
regulation on a free market economy14 are not meaningfully addressed by 
Professor Rodgers. This omission conveys the misleading impression that 
energy and natural resources concerns are to be resolved largely outside the 
constraints of economic analysis; in reality, the economic benefits or costs of 
energy resource development often overshadow environmental concerns.15 
Environmental considerations simply become part of the “cost” of doing 
business. This may be catastrophic for any number of reasons, but it ill serves 
the student to address energy and resource development from a perspective 
that conceals the importance of economic considerations.

Energy and Natural Resources Law also ignores the consequences of 
diffused responsiblity for decisionmaking in a federal system. Although the 
questions of access to courts and the scope of available review by a court are 
addressed, the issue of who should resolve energy policy receives only cursory 
treatment. Specifically, more attention must be given to the consequences of 
assigning decisionmaking responsibility to the federal courts, or to the state 
courts, or to administrative agencies, or to no one. This issue is not academic.
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In essence, the dominant theme in the area of energy and natural resources 
law is “who decides.” In this country the decision of who, in our federalist 
system,16 will decide often determines how a question will be answered.

16. “Federalism” refers to the distribution of power between the national government and the states. 
Federalism can be profitably thought of as expressing the proper, although indefinable, equilibrium 
between the centripetal tendencies of the national government and the centrifugal tendencies of the states.

17. See Cal. Pub. Res. Code §§ 25524.1-.3 (West 1977) (imposing requirements on certification of 
nuclear fission thermal power plants in excess of certification requirements imposed by federal law); 
Mont. Rev. Code § 89-867(2) (Supp. 1975) (declaring that a "use of water for slurry to export coal from 
Montana is not a beneficial use”). In Pacific Legal Found, v. State Energy Resources Conservation & Dev. 
Comm'n, 472 F. Supp. 191 (S.D. Cal. 1979), appeal docketed, Nos. 79-3365, 79-3382, 79-3424 (9th Cir. 
June 19, 1979), § 25524.2 of the Public Resources Code was declared unconstitutional on the ground that 
the statute, which required the existence and approval of a high-level waste disposal technology as a 
condition to reactor certification, was preempted by federal law. Id. at 197.

18. See generally Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating State 
Implementation of National Environmental Policy, 86 Yale L.J. 1196 (1977) (discussing competing 
considerations regarding localized or centralized decision making).

The tendency of the federal government to be more responsive to energy consumers than to energy 
risktakers is evidenced by President Carter’s energy message of July 15. 1979, in which he proposed the 
creation of an Energy Mobilization Board, to cut through red tape and other delays engendered by seeking 
permits for energy development before state and local regulatory boards. 15 Weekly Comp, of Pres. 
Doc. 1235, 1240.

19. The term “risks” is unfortunately vague. In a very real sense we all share the "risks" of energy 

In the United States, as well as globally, we are being increasingly 
confronted with the conflict of the energy “haves” and the energy “have 
nots.” The question is: To what extent can the “have nots” compel the 
“haves” to produce and sell energy on terms favorable to the purchaser? In 
large part, whether they can—in a nation still fundamentally devoted to the 
principle of rule by law—will be largely decided by the assignment or 
assertion of decisionmaking responsibility. The fundamental problem is that 
in many instances the risks and benefits associated with energy and resource 
development are not distributed equitably: the risks are visited upon one 
group, the benefits upon another. If we localize the decisionmaking process, 
we can assume that local residents will be loathe to accept the risks of energy 
and resource development if they are not to receive its full benefits. Under 
these circumstances, constraints on the construction and operation of energy 
facilities can be expected.17 On the other hand, centralizing decisionmaking 
responsibility tends to diminish the power of local residents—whether 
because of sheer numbers or geographic isolation—to influence the decision
making process. The proper relation between state and federal governments 
thus assumes great importance in the development of a body of energy law. 
Rational litigants can be expected to attempt to select the forum most likely to 
react favorably to their position. Therefore, an appreciation of the forums 
available is crucial: the resolution of a problem may be significantly affected 
by the initial decision of who will decide the case.

A related question concerns the effect of having decisionmaking responsi
bility be the exclusive province of one political entity as opposed to having 
responsibility allocated among several entities. The question is of no little 
moment. Its resolution will determine who will be the final arbiter of 
sociopolitical conundrums inherent in the energy law issue. For example, do 
we wish to promote national, regional, or state interests?18 When the 
realization sets in that energy exploitation entails risks,19 the proper model of 
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federalism will become a subject of increased importance. What is involved is 
the resolution of the hard questions associated with imposing the risks of 
energy development or the consequences of not accepting those risks upon 
discrete segments of our society. Because of the central need for energy in 
modern industrial societies, determining how to strike the proper federalist 
balance in allocating those risks or consequences is the foremost political issue 
of our time.

It should be a primary function of any book devoted to energy and natural 
resources law to provide materials that allow students to reflect upon the 
diffusion of authority in a system of federalism and to recognize the necessity 
of cooperation between the state and federal governments. This requires 
inclusion in the materials of cases and comments examining state-federal 
conflict,20 state-state conflict,21 state-federal cooperation,22 and state-state

exploitation through increased pollution of our environment, rapid depletion of resources, and inflation. It 
is, I suppose, a matter of legitimate debate whether the results of energy development are truly benefits or 
disguised risks. See Lovins, Cost—Risk—Benefit Assessment in Energy Policy, 45 Geo. Wash. L. Rev. 
911,914 (1977) (availability of unrealistically inexpensive energy actually very expensive for society; cheap 
energy raises cost elsewhere through side effects and structural distortions).

At the same time, the intensity of certain risks, as measured by their particular impact on a specific 
locale, can be assessed; for example, the costs of using land as a nuclear waste dump site, or for surface 
mining of coal or oil shale, can be ascertained.

20. See Kleppe v. New Mexico, 426 U.S. 529 (1976) (dealing with lawful limits of state regulation of 
federal lands); Northern States Power Co. v. Minnesota, 447 F.2d 1143 (8th Cir. 1971) (dealing with lawful 
limits of state regulation of nuclear power), affd mem., 405 U.S. 1035 (1972).

21. See Nevada v. Hall, 99 S. Ct. 1182 (1979) (dealing with question of the sovereign immunity of one 
state with respect to the laws and judicial system of a sister state). The means of imposing a spirit of 
interstate cooperation can be considered from the vantage point provided by City of Philadelphia v. New 
Jersey, 437 U.S. 617, 628 (1978) (New Jersey statute prohibiting importation of liquid or solid waste 
collected outside state violates commerce clause; no state may isolate itself from problem common to 
many by erecting barriers to interstate trade).

A problem analogous to the issue of sovereign immunity considered in Hall is presented by foreign 
cartels and instrumentalities that create injurious effects in the United States. These cartels and 
instrumentalities of foreign governments could previously maintain a claim for immunity; recent federal 
legislation, however, arguably strips them of their immunity and subjects them to the laws and judicial 
system of the United States and the several states. See The Foreign Sovereign Immunities Act of 1976, 28 
U.S.C. §§ 1330, 1602-1611 (1976) (amending 28 U.S.C. §§ 1391, 1441 (1940)), discussed in von Mehren, 
The Foreign Sovereign Immunities Act of 7976, 17 Colum. J. Transnat’l L. 33 (1978). The controversy 
over recent attempts by United States citizens to sue OPEC for violations of the federal antitrust laws raises 
anew the issue of foreign sovereign immunity. See generally Businessmen Fear OPEC Retaliation to 
Antitrust Suits, Wash. Post, Aug. 28, 1979, § A, at 3, col. 1.

22. See California v. United States, 435 U.S. 645 (1978) (dealing with question of cooperative federalism 
between federal agencies and state regulatory bodies). An interesting example of state-federal cooperation 
is the cooperative agreement between the State of Wyoming and the Department of Interior regarding 
Departmental adoption and implementation of coal-mining operating regulations under the Coal Leasing 
Amendments Act of 1975, 30 U.S.C. §§ 181-209 (1976), and Wyoming’s desires to reclaim land within its 
boundaries. 42 Fed. Reg. 3644 (1977). Cooperative agreements have also been entered into by the 
Department of Interior and the States of New Mexico, 42 Fed. Reg. 18,065 (1977), North Dakota, 42 Fed. 
Reg. 18,071 (1977), Utah, 42 Fed. Reg. 18,068 (1977), and Montana, 42 Fed. Reg. 18,862 (1977). All of 
these agreements have been codified at 30 C.F.R. § 211.77 (1978).

The cooperative agreements set forth above are in the process of being revised pursuant to § 523(c) of 
the Surface Mining Control and Reclamation Act of 1977, Pub. L. No. 95-87, 91 Stat. 510 (to be codified at 
30 U.S.C. § 1273(c)). Final rules regarding such cooperative agreements, which became effective June 11, 
1979, have been entered into between the Department of Interior and the States of Montana, 44 Fed. Reg. 
33,640 (1979) (to be codified at 30 C.F.R. § 211.77(e)), Utah, 44 Fed. Reg. 33,647 (1979) (to be codified at 
30 C.F.R. § 211.77(b)), and Wyoming, 44 Fed. Reg. 33,655 (1979) (to be codified at 30 C.F.R.
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cooperation.23 Only from an understanding of the political mechanisms that 
control dispute resolution in this country can a foundation be established for 
analyzing current regulatory activities in the area of energy and natural 
resources.

§ 211.77(a)). Proposed rules similar to the above agreements have been published regarding a proposed 
cooperative agreement between Interior and the State of North Dakota. See 44 Fed. Reg. 54,493 (1979).

23. Interstate water compacts provide a rich area for exploration of the problems and potentials of 
interstate cooperation. A comparison of the approaches developed to regulate water allocation on the 
Colorado River System, Boulder Canyon Project Act, ch. 42, 45 Stat. 1057, 1064 (1928), with the 
cooperative approach developed for the Delaware River System, Delaware River Basin Compact, Pub. L. 
87-328, 75 Stat. 688 (1961), is well worth scrutiny and can be easily structured to provide students some 
relief from the relentlessness of the case method. See generally Muys, Interstate Compacts and Regional 
Water Resources Planning and Management, 6 Nat. Resources L. 153 (1973).

24. W. Rodgers, supra note 9, at xv.
25. See, e.g., id. at 355 n.6 (does party that improves flow of watercourse have preferential right to 

increased gallonage?); id. at 363 n.4 (is “fair share" of oil exploitation a rule of allocation?); id. at 389 n.3 (is 
“difference" between Federal Power Commission’s power to veto proposed transportation of natural gas 
and “complete allocation” power illusory?).

26. A valuable book that fills this gap is R. Kagan, Regulatory Justice (1978). Professor Kagan’s 
book examines the creation and establishment of the Economic Stabilization Program of 1971. The book 
provides a concise, insightful look into the regulatory process, with a particularly helpful analysis of the 
antinomies of regulatory stringency (the hard-and-fast rule approach) and regulatory accommodation (the 
individual case approach). Id. at 9-13.

II.

Although Energy and Natural Resources Law suffers from these omissions, 
it is not without its assets. Foremost among these are the several unifying 
themes that the book develops. These themes provide a partial foundation 
upon which to begin building a body of energy and natural resources law.

The first of these themes is the interaction between conservation and 
allocation. As defined by Professor Rodgers, “[c]onservation law tells us 
whether, when, and how development and use should be curtailed to protect 
against waste and encourage more efficient uses. Allocation law tells us who 
among the interested parties may explore for, develop and use available 
natural resource fuels, and to what extent.”24 Correspondingly, as the legal 
system finds itself unable or unwilling to effect the goal of conservation—the 
avoidance of physical and economic waste of resources—the regulatory 
mechanism steps in and allocates by fiat. The movement from conservation to 
allocation is alluded to throughout the book and provides an undertone to 
many of the questions, rhetorical or otherwise, provided in the notes 
following the case and material selections.25 The conservation/allocation 
relation adduced by Professor Rodgers is fundamental and provides a nice 
insight to the reasons behind the seemingly irresistible momentum of the 
modern regulatory state. Simply put, the perception of the “have nots” is that 
the common law grants too much to the “haves.” Consequently, to redress 
the imbalance, the state is called upon to reallocate through the regulatory 
mechanism the distribution of goods within society. Whether the redistribu
tion is effective or fair, however, is not addressed in the book—an unfortunate 
omission given the pervasiveness of regulation in the field of energy and 
natural resources law.26
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A second unifying theme is the analogy between the method of modern 
decisional analysis in the field of energy and natural resources law and the 
method of analysis provided by the common law doctrine of nuisance. This 
aspect of the book perhaps borrows too heavily from Professor Rodgers’ 
Handbook on Environmental Law, again reflecting the overemphasis of 
environmental concerns. But the materials in the text appear in many respects 
to have been selected to illustrate the correspondence in modern energy and 
natural resources law to the balancing test of economic use and proximate 
injury that is central to nuisance doctrine. Although the analogy may be 
overextended at times, it provides a useful reminder to students that the basic 
tenet of judicial decisionmaking is that the judge proceeds upon his or her 
own perception of reasonableness.

A third theme is the interrelation of nuisance, the public trust doctrine, and 
the issue of compensable takings. The relation is fundamental, both from the 
vantage point of examining the right of government to regulate in a particular 
field and as a means of exploring the obligation of government to provide 
compensation.27 An expanded interpretation of nuisance and public trust 
doctrines would limit the number of compensable takings, because in both 
doctrines the desired private use is invalid ab initio. In addition, because the 
public trust doctrine places primary emphasis on a “fair” use of resources 
from the vantage point of both present and future users, the doctrine may 
provide a mechanism for establishing priorities for overlapping and over
drawn claims to the earth’s natural resources. Therefore, greater attention to 
the interrelation of the public trust doctrine and the current federal land 
policy of custodial, intensive management would seem appropriate, along 
with a consideration of whether the public trust doctrine needs to be, or 
should be, adopted by the federal government as the centerpiece of federal 
land policy.28

27. Because natural resource exploitation is an area traditionally subject to speculation, it is a 
particularly rich area in which to explore these twin themes of regulation and compensation.

28. Certainly there is a strong argument that under the Federal Land Policy and Management Act of 
1976, 43 U.S.C. §§ 1701-1782 (1976), such a policy has been adopted by the federal government with 
respect to federal lands.

These three themes lead to the creation of teaching materials that are 
reflective rather than oriented toward substantive problem solving. In this 
respect, the selection of materials is well designed for addressing many of the 
energy and natural resource policy questions that confront this nation and the 
world. In the main, the questions following the cases succeed in enabling the 
student to find the unarticulated hypotheses that underlie many of the 
decisions.

The issues are addressed from a problem-solving perspective in a fourth 
theme developed by Professor Rodgers, the role of the judiciary. Although the 
proper role of the courts in reviewing agency decisionmaking receives some 
critical analysis, the main use to which the theme is put is functional, not 
normative. The decisions are scrutinized and criticized more with an eye 
toward developing guidelines for litigation strategies than for the purpose of 
delineating the proper point of equilibrium in the distribution of authority 
between court and agency. Professor Rodgers appears to be less concerned 
with the propriety of judicial involvement or its proper—in the normative 
sense—scope than he is with considering how lawyers can use judicial 
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activism to further their clients’ interests. This functional approach appeals to 
many students, provides a nice counterbalance to the reflective character of 
the first three themes, and has the added benefit of being skillfully presented.

III.

Notwithstanding the objections noted to the limited scope of the book, 
Energy and Natural Resources Law is a valuable addition to law school 
teaching materials. Although I believe one would be most comfortable using 
the book in a course emphasizing environmental concerns, it is potentially 
adaptable to an introductory survey course on natural resources law. Were I 
to use the book again, however, I would be inclined to have the students read 
the materials on conservation29 immediately after the introductory chapter on 
perspectives. The movement toward regulation is so fundamental that the 
earlier the student appreciates the issues involved the better. The materials on 
the movement toward regulation also provide an appropriate point to reflect 
upon the economic side of regulation and to discuss who should be the 
regulators. I would omit most of the materials on the National Environmental 
Policy Act of 1969 (NEPA),30 however, because they are duplicative of 
materials traditionally taught in an environmental law course. A cross
selection of commentaries discussing the procedural and substantive aspects 
of NEPA, coupled with several problems for student analysis, would appear 
to suffice for the purposes of a course on energy and natural resources law. 
Notwithstanding the danger of teaching students too little, the NEPA 
materials are not conceptually difficult and can be reasonably mastered in 
short order. The materials on federal resource management31 should be 
supplemented by materials discussing the history of federal land use policy 
and the reasons for changes in its approaches.32 The major authorities 
discussing federal dominion over federal land33 should also be included, along 
with materials designed to illustrate the bifurcated nature of federal land 
management.34 The important role that federal lands will play in meeting 
energy goals through the remainder of this century renders Professor 
Rodgers’ treatment of the federal-lands materials unnecessarily begrudging.

29. W. Rodgers, supra note 9, at 345-99.
30. 42 U.S.C. §§ 4321-4361 (1976). The Act is discussed in Energy and Natural Resources Law, supra 

note 9, at 128-274. I would, however, retain and augment the materials on cost-benefit analysis, id. at 213- 
49, because cost-benefit analysis addresses in a very descriptive fashion the interdisciplinary issues involved 
in energy and natural resource development and policy formulation.

31. W. Rodgers, supra note 9, at 275-344.
32. A dated but still readable work on federal land policy is M. Clawsen & B. Hei d, The Federal. 

Lands: Their Use and Management (1957). See also B. Hibbard, A History of the Public Land 
Policies (1965). Unfortunately, the recent transmutation of federal land policy, see note 1 supra and 
accompanying text, has largely escaped critical analysis. Bui see Natural Resources Defense 
Council, Land Use Control in the United States 224-51 (1977) (evidencing recent change in 
management and development of public resources).

33. See, e.g., Kleppe v. New Mexico, 426 U.S. 529, 540-41 (1976) (Congress has unlimited power under 
property clause to govern federal lands); United States v. San Francisco, 310 U.S. 16, 29 (1940) (same); 
McKelvey v. United States, 260 U.S. 353, 359 (1922) (states, in exercise of police power, may prescribe 
regulations for use of public lands, if not inconsistent with applicable federal regulations). See generally 
Engdahl, State and Federal Power over Federal Property, 18 Ariz. L. Rev. 283 (1976).

34. See note 22 supra and accompanying text.
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It is particularly unfortunate that Professor Rodgers does not fully develop 
his most positive innovation—investigating various issues involved in energy 
and natural resources law by reference to the various fuel cycles. Professor 
Rodgers dilutes the benefit of this approach by attempting to cover all the 
major fuel cycles. The result is a diffusion of effort with only environmental 
concerns receiving competent treatment. The vastness of materials, of course, 
poses problems for any author seeking to treat competently the field of energy 
and natural resources law. There is the obvious desire to write the book that 
will be varied enough to respond to the strengths of the potential pool of 
professors who might use it. To some extent, however, a book must define its 
own market. Thus, the attempt to cover every major fuel cycle is counter
productive. It dissipates the real value of a work on energy and natural 
resources law, which is to convey a sense of how society, through its legal 
institutions, responds to the need to produce sufficient energy to run its 
industrial machinery, heat its homes, and fuel its transportation vehicles. 
Focusing upon one fuel cycle would allow fuller development of this theme, 
for it would permit scrutiny of the competing claims for legal intervention and 
protection that are made throughout each fuel cycle. In teaching a course on 
energy and natural resources law, I use the coal fuel cycle because it is in 
many respects the most intensive. The issues it raises include federalism, 
water rights, taking questions, Indian lands, federal land management, and 
environmental concerns. It also raises issues that are analogous to other 
potential sources of energy, such as oil shale and geothermal development, so 
that a student can obtain a reasonably broad view of the problems that face 
energy and natural resources lawyers in the world today.

It has been my experience that this type of approach is beneficial to 
students in that it allows the professor to concentrate on those matters for 
which a course on energy law is designed, it maximizes the insights and 
appreciation of fundamentals that students can reasonably be expected to take 
out of a two- or three-unit course, and it provides a suitable foundation for 
students who wish to advance their knowledge of the field by taking courses 
in environmental law, regulated industries, or specialized fields such as oil 
and gas law or water law.

The issues implicated in a course dealing with energy and natural resources 
are prime candidates for innovative treatment. Inasmuch as those issues will 
be presented in a course designed for second- or third-year students, who 
traditionally go into hibernation when confronted once again with the case 
method after their wanderings in the first-year wilderness, an approach that 
reduces the centrality of cases would go a long way toward relieving student 
ennui. A modified case method that combined explanatory commentary, case 
illustrations, and factual problems based on the materials would provide 
students with a basic understanding of the legal issues involved in energy and 
resource management and a means of measuring that understanding through 
an exposure to true problem-solving situations. Although Energy and Natural 
Resources Law does contain some noncase materials, the commentary largely 
consists of dated congressional reports and prints, which can prove to be a 
pitfall for the novice. Energy and Natural Resources Law is a “casebook” in 
the literal sense of the term. Judging from the suggestions in his teaching 
manual, Professor Rodgers appears to have had a much less difficult time 
holding students to the rigor of the case method than I have had. This 
difficulty leads to one major caveat to the use of Energy and Natural
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Resources Law. For those who subscribe to Professor Rodgers’ teaching goal 
of focusing on “litigation and litigation strategies”35 through inspection of 
environmental law litigation, Energy and Natural Resources Law is tailored to 
those ends. For those who do not wish to teach the environmental perspective 
from the case method, however, the materials, although capable of adapta
tion, may prove too unwieldy.

Conclusion

The proper development of a body of law dealing with energy and natural 
resources as a discrete unit will require lawyers who possess three primary 
skills: 1) an ability to develop litigation strategies predicated upon knowledge 
of how courts and administrative agencies reconcile rules and regulations to 
individual cases; 2) an appreciation of how courts and administrative agencies 
become involved in the decisionmaking process; and 3) an appreciation of the 
larger social, economic, and political issues that shape and define problems of 
energy and natural resource development and use. Professor Rodgers’ Energy 
and Natural Resources Law admirably treats the first skill, but is largely 
inattentive to the other two. Nonetheless, it is a beginning and a challenge to 
those who will follow in the field.

35. W. Rodgers, supra note 9, at xvii.
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