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NINTH ANNUAL REVIEW OF CRIMINAL 
PROCEDURE: UNITED STATES SUPREME 
COURT AND COURTS OF APPEALS 1978- 
1979

Introduction

The Georgetown Law Journal is proud to present its ninth annual review of 
criminal procedure. This year’s Project is a comprehensive review and 
analysis of the criminal cases handed down by the United States Supreme 
Court during the 1978-1979 Term and by the United States Courts of Appeals 
between May 1, 1978 and April 30, 1979.

Although case law is the primary focus of the Project, many of the 
important developments in criminal procedure over the past year have been 
legislative rather than judicial. Congress, for example, has delayed the 
effective dates of sanctions for violation of the Speedy Trial Act as well as the 
effective dates of certain amendments to the Federal Rules of Criminal 
Procedure. This year’s Project examines the impact of those amendments to 
the federal rules that became effective August 1, 1979 and those that will 
become effective December 1, 1980. In addition, references have been made 
throughout the Project to relevant secondary sources.1 A table of contents 
and case index have been provided to facilitate use of the Project.

1. The following hereinafter citations have been adopted for use throughout the Project:

Special Committee on Standards for the Administration of Criminal Justice, ABA 
Project on Standards for Criminal Justice, Standards Relating to the Prosecution 
Function and the Defense Function (1971) [hereinafter ABA Standards].

C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter C. Wright].
C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction and 

Related Matters (1976) [hereinafter Wright, Miller & Cooper],
Project, Eighth Annual Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1977-1978, 67 Geo. L.J. 317 (1978) [hereinafter Project: 1977-1978 Term],
Note, The United States Courts of Appeals: 1976-1977 Term Criminal Law and Procedure, 66 Geo. L.J. 

203 (1977) [hereinafter Circuits Note: 1976-1977 Term],
Note, The United States Courts of Appeals: 1975-7976 Term Criminal Law and Procedure, 65 Geo. L.J. 

203 (1976) [hereinafter Circuits Note: 1975-1976 Term],
Citations to the Federal Rules of Evidence for the United States Courts and Magistrates are to the West 

1975 edition.
Unless otherwise noted, citations to the Federal Rules of Criminal Procedure are to 18 U.S.C. app. 

(1976). Citations to 1979 amendments of the federal rules are noted parenthetically by “effective August 1, 
1979.” Citations to amendments whose effective dates were delayed by Congress, Act of June 21, 1979, 
Pub. L. No. 96-42, 93 Stat. 326, are noted parenthetically by “effective December 1, 1980.”

Communication from the Chief Justice of the United States Transmitting Amendments 
to Federal Rules of Appellate Procedure, Federal Rules of Criminal Procedure, 
Federal Rules of Evidence, and Rules Governing Proceedings in District Courts under 28 
U.S.C. §§ 2254 and 2255, H.R. Doc. No. 112, 96th Cong., 1st Sess. (1979) [hereinafter Advisory 
Committee Notes].

28 U.S.C. § 2255 note, Rules Governing Section 2255 Proceedings for the United States District Courts 
[hereinafter Section 2255 Rules],

28 U.S.C. § 2254 note, Rules Governing Section 2254 Proceedings for the United States District Courts 
[hereinafter Section 2254 Rules].
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In addition to the members of the Editorial Board, the following editors 
deserve special thanks for their contributions to this year’s Project: Randall 
Anderson, Antonia B. Ianniello, and Nancy Lynn Hiestand. The Journal also 
wishes to acknowledge the authors of this year’s Project:
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I. Investigation and Police Practices

SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects an individual’s right to be free from 
unreasonable searches and seizures of his person and property.2 Fourth 
amendment protection is not restricted to the invasion of property rights, but 
encompasses any interest in which there is a “reasonable expectation of 
privacy,”3 a finding that varies with the facts of each case.4 Although fourth 

2. The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.

3. Katz v. United States, 389 U.S. 347, 351 (1967) (fourth amendment protects people, not places); see 
United States v. Williams, 581 F.2d 451, 454 (5th Cir. 1978) (physical trespass by federal agents onto 
defendant’s land does not violate reasonable expectation of privacy when agents remained beyond 
curtilage), cert, denied, 99 S. Ct. 1537 (1979); Gillard v. Schmidt, 579 F.2d 825, 828 (3d Cir. 1978) (school 
guidance counselor has reasonable expectation of privacy in desk when no practice or regulation to 
contrary).

4. There is usually no legitimate expectation of privacy in that which is knowingly exposed to the public. 
Katz v. United States, 389 U.S. 347, 351 (1967); see United States v. Humphries, 600 F.2d 1238, 1245 (9th 
Cir. 1979) (entry into driveway to identify auto as one stopped near crash site valid because auto visible 
from street); United States v. Orozco, 590 F.2d 789, 792 (9th Cir. 1979) (no reasonable expectation of 
privacy surrounds contents of car parked on street exposed to public view), cert, denied, 99 S. Ct. 2845 
(1979); United States v. Jackson, 588 F.2d 1046, 1051 (5th Cir.) (no justifiable expectation of privacy with 
respect to motel room conversation audible to government agents with ears pressed to door), cert, denied, 
99 S. Ct. 2880 (1979); United States v. Pitts, 588 F.2d 102, 103 (5th Cir.) (no expectation of privacy 
surrounds identification number visible through windshield of stolen automobile on public highway), cert, 
denied, 99 S. Ct. 2171 (1979); United States v. Muckenthaler, 584 F.2d 240, 245 (8th Cir. 1978) (no 
expectation of privacy surrounds defendant’s portion of phone conversation audible from open phone 
booth); cf. United States v. Claybome, 584 F.2d 346, 349 (10th Cir. 1978) (commercial establishments not 
afforded strict privacy expectations of private dwellings).

Similarly, no expectation of privacy prohibits the monitoring of a suspect’s phone calls or mail. See 
Smith v. Maryland, 99 S. Ct. 2577, 2581 (1979) (robbery suspect has no expectation of privacy in numbers 
dialed from his phone); Reporters Comm, for Freedom of the Press v. American Tel & Tel. Co., 593 F.2d 
1030, 1046 (D C. Cir. 1978) (journalist has no expectation of privacy in records of toll calls kept by 
telephone company for business purposes), cert, denied, 440 U.S. 949 (1979); United States v. Choate, 576 
F.2d 165, 176 n.10 (9th Cir.) (monitoring of return addresses on suspect’s mail does not encroach upon 
expectation of privacy), cert, denied, 439 U.S. 953 (1979).

Several courts have also held that there is no reasonable expectation of privacy in the location of a 
moving vehicle. See United States v. Bruneau, 594 F.2d 1190, 1197 (8th Cir. 1979) (monitoring plane’s 
airborne location not search because no reasonable expectation of privacy in public airways); United States 
v. Miroyan, 577 F.2d 489, 492 (9th Cir.) (same), cert, denied, 439 U.S. 896 (1978); cf. United States v. 
Conroy, 589 F.2d 1258, 1264 (5th Cir.) (electronic tracking device worn by government informant while on 
ship does not infringe others’ expectations of privacy because informant has no duty to conceal 
whereabouts), cert, denied, 100 S. Ct. 60 (1979).

In addition, there is no legitimate expectation of privacy in abandoned property. See United States v. 
Culbert, 595 F.2d 481, 482 (9th Cir. 1979) (per curiam) (no expectation of privacy in rental truck when 
defendant manifests intent to abandon it); United States v. Busic, 592 F.2d 13, 23 (2d Cir. 1978) (defendant 
has no legitimate expectation of privacy in flight bag left on hijacked airliner); United States v. Miller, 589 
F.2d 1117, 1125 (1st Cir. 1978) (abandoned boat afforded only limited expectation of privacy), cert, denied. 
440 U.S. 958 (1979); United States v. Crowell, 586 F.2d 1020, 1025 (4th Cir. 1978) (absent special 
arrangement for disposition of garbage, no reasonable expectation of privacy after putting it out for 
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amendment issues usually arise during criminal investigations, constitutional 
limitations also apply to administrative searches.5 Only those searches 
conducted under color of governmental authority,6 as distinguished from 
private intrusions into protected spheres, are governed by the fourth amend
ment.7 8

collection), cert, denied, 440 U.S. 959 (1979); United States v. Rich, 580 F.2d 929, 939 (9th Cir.) (evidence 
admissible when found during search of motel room apparently abandoned by occupants), cert, denied, 439 
U.S. 935 (1978); cf. United States v. Jackson, 585 F.2d 653, 659-60 (4th Cir. 1978) (trespass by officers 
looking in window does not violate reasonable expectation of privacy because premises vacant and up for 
rent).

Some courts have held that there is no expectation of privacy in a package containing contraband. See 
United States v. Washington, 586 F.2d 1147, 1154 (7th Cir. 1978) (placement of beeper by federal agents in 
package containing cocaine does not violate legitimate expectation of privacy); United States v. Pringle, 
576 F.2d 1114, 1118-19 (5th Cir. 1978) (same).

5. See. e.g., Michigan v. Tyler, 436 U.S. 499, 511-12 (1978) (search of fire-gutted building to investigate 
cause or gather evidence of arson encompassed by fourth amendment); Marshall v. Barlow’s, Inc., 436 U.S. 
307, 324 (1978) (fourth amendment applies to OSHA inspections); G.M. Leasing Corp. v. United States, 
429 U.S. 338, 354-56 (1977) (fourth amendment applies to seizures by IRS to enforce tax laws).

6. See United States v. Seidhtz, 589 F.2d 152, 158-59 (4th Cir. 1978) (dictum) (fourth amendment 
applies to searches conducted by private persons acting as agents or instrumentalities of government), cert, 
denied. 99 S. Ct. 2030 (1979); Gillard v. Schmidt, 579 F.2d 825, 828 (3d Cir. 1978) (fourth amendment 
protection extends to search of guidance counselor’s desk by school board member). Extensive federal 
regulation of airlines, however, does not convert searches conducted by airline employees into governmen
tal intrusions. See United States v. Rodriguez, 596 F.2d 169, 172 (6th Cir. 1979) (inspection of suspicious 
packages by airline employees is private search even though conducted pursuant to federal authorization); 
United States v. Gumerlock, 590 F.2d 794, 799-800 (9th Cir.) (en banc) (security inspection of suspicious 
packages by airline employees not government intrusion because statute does not require carriers to 
scrutinize packages as carefully as passengers), cert, denied, 99 S. Ct. 2173 (1979); United States v. 
McDaniel, 574 F.2d 1224, 1225 (5th Cir. 1978) (search of misrouted briefcase by airline employee not 
within scope of fourth amendment), cert, denied, 99 S. Ct. 2181 (1979).

7. Burdeau v. McDowell, 256 U.S. 465, 475 (1921); see, e.g., United States v. Sanders, 592 F.2d 788, 
792-93 (5th Cir. 1979) (opening packages erroneously sent to corporation is valid private search); United 
States v. Wedelstedt, 589 F.2d 339, 346 (8th Cir. 1978) (seizure of business records by informant not error 
as long as government does not encourage, approve, or know of search), cert, denied, 99 S. Ct. 2836 (1979); 
United States v. Seidlitz, 589 F.2d 152, 158-59 (4th Cir. 1978) (fourth amendment inapplicable to telephone 
trace requested by computer company although information later used in criminal prosecution), cert, 
denied, 99 S. Ct. 2030 (1979); United States v. Rich, 580 F.2d 929, 939 (9th Cir.) (evidence found during 
search of motel room by owner’s wife admissible), cert, denied. 439 U.S. 935 (1978); United States v. 
Bomengo, 580 F.2d 173, 175-76 (5th Cir. 1978) (apartment engineer’s discovery of firearm during search 
for water leak not within ambit of fourth amendment prohibition), cert, denied, 99 S. Ct. 1022 (1979); 
United States v. Jackson, 578 F.2d 1162, 1 163 (5th Cir. 1978) (per curiam) (no government intrusion when 
ex-wife steals business records and gives them to IRS); cf. United States v. Brown, 600 F.2d 248, 255-56 
(10th Cir. 1979) (fourth amendment not violated by third-party summons directed at bank during IRS civil 
investigation); United States v. Louderman, 576 F.2d 1383, 1389 (9th Cir.) (submission of subpoenaed 
records to FBI not government action because phone company obtained records through pen register used 
in own investigation), cert, denied, 439 U.S. 896 (1978).

8. 439 U.S. 128 (1978) (5-4 decision).
9. Id. at 129.
10. 362 U.S. 257 (1960); see notes 837-51 infra and accompanying text (standing to challenge illegal 

searches and seizures).
11. 439 U.S. at 132-40, 148-50. Relying on Jones, the defendants had not asserted any possessory interest 

This Term in Rakas v. Illinois9’ the Supreme Court stressed its commitment 
to the expectation of privacy test. In determining whether passengers had 
standing to challenge the search of an automobile that resulted in the seizure 
of a rifle and rifle shells,9 the Court rejected the “legitimately on premises” 
test created in Jones v. United States,10 and focused instead on whether the 
defendants had a legitimate expectation of privacy in the area searched.11 
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Applying this standard, the Court held that the defendants’ claims must fail 
because they demonstrated no expectation of privacy in the areas where the 
items were found—the glove compartment and beneath the front seat.12 
Justice Rehnquist, speaking for a divided Court, noted that distinctions 
developed in property and tort law ought not define the parameters of a 
legitimate expectation of privacy.13 He stated, however, that the “[ljegitima- 
tion of expectations of privacy by law must have a source outside the Fourth 
Amendment, either by reference to concepts of real or personal property law 
or to understandings that are recognized and permitted by society.”14 The 
Court apparently adopted the two-step test developed by Justice Harlan in his 
concurrence in Katz v. United States,'5 which inquires first whether there is an 
actual subjective expectation of privacy, and second whether that expectation 
is legitimate.16 The dissenters in Rakas criticized the “privacy” standard 
adopted by the majority on the ground that the Court failed to indicate how a 
defendant without a possessory or property interest might show that his 
expectation of privacy was legitimate.17 18 Nevertheless, in Smith v. Maryland'* 
the Court once again applied the two-step approach.19 The Court held that 
the use of a “pen register” is not a “search” within the meaning of the fourth 
amendment because an individual normally has no actual expectation of 
privacy in phone numbers dialed from his telephone, and any such expecta
tion would not be legitimate.20

in the automobile or the items seized, but contended instead that their right to contest the search was based 
on their legitimate presence in the car during the search. Id. at 140-41.

12. Id. at 148-50.
13. Id. at 143.
14. Id. at 143-44 n. 12. The dissenters believed that the majority’s reasoning effectively bound the 

concept of legitimate expectation of privacy to property rights. Id. at 156-57 (White, J., with Brennan, 
Marshall & Stevens, JJ., dissenting).

15. 389 U.S. 347, 361 (1967) (Harlan, J„ concurring).
16. Id. at 361; see 439 U.S. at 143.
17. 439 U.S. at 167-69 (White, J., with Brennan, Marshall & Stevens, J J., dissenting).
18. 99 S. Ct. 2577 (1979).
19. Id. at 2580.
20. Id. at 2581-82.
21. See note 2 supra (text of fourth amendment).
22. See United States v. Mireles, 583 F.2d 1115, 1117 (10th Cir.) (seizure of shotgun reasonable when 

officer bumps bar patron and feels hard object recognizable as concealed weapon), cert, denied, 439 U.S. 
936 (1978); United States v. Edwards, 577 F.2d 883, 893 (5th Cir.) (en banc) (warrantless inventory search 
of automobile belonging to arrested suspect reasonable as long as limited to scope necessary to accomplish 
stated purposes), cert, denied, 439 U.S. 968 (1978).

23. Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971); see United States v. Workman, 585 F.2d 
1205, 1207 (4th Cir. 1978) (even though probationer consented to periodic unannounced visits, warrant 
still required prior to search of home); notes 134-354 infra and accompanying text (warrantless searches).

24. 99 S. Ct. 2586 (1979).
25. Id. at 2588-89. Police had received a tip that the defendants would arrive at the airport with a green

Even when a legitimate expectation of privacy exists, the fourth amend
ment literally prohibits only “unreasonable” searches,21 implicitly authoriz
ing those that are “reasonable.”22 Subject to several narrowly defined 
exceptions, the Supreme Court has held that a warrantless search is per se 
unreasonable.23 The Court reaffirmed its strict adherence to the warrant 
requirement this Term in Arkansas v. Sanders.24 In Sanders, police had 
probable cause to believe there was contraband in a suitcase the defendants 
had placed in the trunk of a taxicab in which they were passengers.25 After 
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police lawfully stopped the cab, the driver voluntarily opened the trunk and 
police searched the unlocked suitcase.26 The Court held that in the absence of 
exigent circumstances, even ample probable cause for the search was not a 
substitute for the judicial warrant required by the Constitution.27 In contrast, 
the courts have consistently upheld the validity of warrantless arrests based 
on probable cause.28

38. See id. at 1886 (Powell, J., concurring in part, dissenting in part) (some objective standard such as 
reasonable suspicion should be required before intrusive searches of pretrial detainees permitted).

Reasonableness is judged by balancing the intrusion on an individual’s 
privacy against the governmental interests promoted by the police practice in 
question.29 In Delaware v. Prouse,30 the Supreme Court this Term held that 
the random stopping of automobiles for routine license and registration 
checks is an unreasonable infringement of fourth amendment rights.31 Justice 
White, writing for the Court, employed a balancing approach32 in concluding 
that the incremental benefit to highway safety gained by such random stops 
does not outweigh the intrusion on privacy interests.33 Justice White reasoned 
that the Constitution requires at a minimum that the factual basis for an 
intrusion be capable of measurement against some objective standard, 
whether it is probable cause or a less stringent test.34 The same approach led 
to a different result in Bell v. Wolfish,35 in which the Court upheld body cavity 
searches of pretrial detainees in federal detention centers.36 The Court found 
that the government’s interest in institutional security outweighs the personal 
privacy interests involved, and held that the searches may be conducted on 
less than probable cause.37 Justice Powell criticized the majority in Wolfish for 
failing to specify an objective standard to measure the reasonableness of such 
a search, as Prouse seemed to him to require.38

suitcase filled with contraband. Id. at 2588.
26. Id.
27. Id. at 2592-94. The Court in Sanders reinforced the holding of United States v. Chadwick, 433 U.S. 

1, 9 (1977), that searches of private property must normally be conducted pursuant to a search warrant. 99 
S. Ct. at 2590.

28. United States v. Watson, 423 U.S. 411, 417-18 (1976); see notes 84-98 infra and accompanying text 
(warrantless arrests).

29. See, e.g., United States v. Ramsey, 431 U.S. 606, 616-19 (1977) (government interest in controlling 
entry of contraband outweighs individual privacy interest in incoming mail and justifies border search of 
suspicious packages); United States v. Martinez-Fuerte, 428 U.S. 543, 560-62 (1976) (public interest in 
capturing illegal aliens outweighs limited intrusion that results when border patrol stops car at fixed 
checkpoint); Terry v. Ohio, 392 U.S. 1, 20-21 (1968) (need to protect investigating officers justifies pat
down search on less than probable cause); United States v. Miller, 589 F.2d 1117, 1126 (1st Cir. 1978) 
(local government interest in possible drowning justifies boarding of abandoned boat), cert, denied, 440 
U.S. 958 (1979); United States v. Williams, 589 F.2d 210, 214 (5th Cir. 1979) (need for regular inspections 
outweighs privacy interest of crew member in hold of ship); United States v. Freeman, 579 F.2d 942, 946 
(5th Cir. 1978) (government interest in safety and documentation of vessels justifies minimal intrusion 
caused by brief stop and inspection).

30. 440 U.S. 648 (1979).

37. Id.

31. Id. at 663.
32. Id. at 654.
33. Id. at 660.
34. Id. at 654.
35. 99 S. Ct. 1861 (1979).
36. Id at 1885.
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Probable Cause. The fourth amendment protects an individual from
unreasonable governmental intrusions by requiring that all arrests and 
searches be preceded by a finding of probable cause.39 Probable cause to arrest 
exists when an officer personally knows or has been reliably informed of facts 
sufficient to warrant a person of reasonable caution to believe that a crime has 
been committed and that the person to be arrested has committed it.40 
Searches are supported by probable cause if facts and circumstances are 
sufficient to persuade a reasonably prudent person that the items sought are 
connected with criminal activity41 and that they will be found in the place to

39. See note 2 supra (text of fourth amendment). A standard less strict than probable cause for 
warrantless searches or arrests would discourage resort to warrant procedures. Whitely v. Warden, 401 
U.S. 560, 566 (1971).

40. Brinegar v. United States, 338 U.S. 160, 175-76 (1949) (quoting Carroll v. United States, 267 U.S. 
132, 162 (1925)); see United States v. Killebrew, 594 F.2d 1103, 1105 (6th Cir.) (probable cause existed 
when suspect travelling under assumed name observed with $50,000, visited by known drug felon, 
overheard discussing drug deals, and trace of opiates later found in hotel room), cert, denied, 99 S. Ct. 2867 
(1979); United States v. Thornton, 590 F.2d 1359, 1360 (5th Cir. 1979) (per curiam) (probable cause 
existed when gun fell out of defendant’s pocket during valid investigatory stop); United States v. Grajeda, 
587 F.2d 1017, 1019 (9th Cir. 1978) (per curiam) (probable cause existed when driver produced stolen 
driver’s license, displayed nervous behavior, and failed to produce other identification or car registration); 
United States v. Watson, 587 F.2d 365, 368 (7th Cir. 1978) (probable cause existed to arrest person in 
possession of van thought to be getaway vehicle from bank robbery), cert, denied. 439 U.S. 1132 (1979); 
United States v. Martin, 587 F.2d 31, 32-33 (9th Cir. 1978) (per curiam) (probable cause existed to arrest 
suspect fitting description of accomplice when observed waiting outside bank where known fraud was 
occurring and gave police false name), cert, denied, 440 U.S. 910 (1979); United States v. Rieves, 584 F.2d 
740, 745 (5th Cir. 1978) (probable cause existed to arrest individual matching drug courier profile when 
linked to traveller arrested for cocaine possession through discovery of tape and condoms similar to those 
used by arrestee, and when both shared hotel room in Columbia); United States v. Ullrich, 580 F.2d 765, 
767 (5th Cir. 1978) (probable cause existed when defendant identified by clerk as person who used stolen 
credit card and when defendant made suspicious move when asked for identification); United States v. 
Rumpf, 576 F.2d 818, 823 (10th Cir.) (probable cause existed when agents observed heavily loaded vehicle 
recognizable from previous marijuana incidents emerge from area where smuggling rumored to take place, 
and followed it onto farm where they saw and smelled marijuana), cert, denied, 439 U.S. 893 (1978); United 
States v. Williams, 573 F.2d 348, 350 (5th Cir. 1978) (probable cause existed when car used to pick up 
ransom money traced to person identified by kidnapping victim and FBI agent as kidnapper). See generally 
Fed. R. Crim. P. 4(a).

Mere presence at the scene of a crime may be sufficient to establish probable cause. Compare United 
States v. Young, 598 F.2d 296, 303-04 (D.C. Cir. 1979) (probable cause to arrest existed when suspect seen 
in company of persons attempting to pass stolen check fled when approached by police) and United States 
v. Miroyan, 577 F.2d 489, 493 (9th Cir.) (probable cause existed to arrest individual who had flown into 
Mexico on plane from which marijuana later unloaded), cert, denied, 439 U.S. 896 (1978) with United 
States v. Morris, 597 F.2d 341, 342 (2d Cir. 1979) (per curiam) (chase and arrest of driver does not create 
probable cause to arrest passenger in car).

The collective knowledge of officers involved may be considered in determining probable cause as long 
as there is some degree of communication among them. Whitely v. Warden, 401 U.S. 560, 568 (1971); see 
United States v. Neumann, 585 F.2d 355, 357-58 (8th Cir. 1978) (information concerning drug deal 
obtained from reliable informant and personal observations of officer established probable cause for arrest 
when relayed); United States v. Durland, 575 F.2d 1306, 1308 & n.l (10th Cir. 1978) (information about 
cocaine deal obtained through personal observations of one officer when relayed to another can be 
considered in assessing probable cause).

41. Carroll v. United States, 267 U.S. 132, 158-59 (1925). The connection between the items sought and 
criminal activities may be established by direct observations of police officers. See United States v. Stocks, 
594 F.2d 113, 113-14 (5th Cir. 1979) (per curiam) (probable cause existed when officers stopped in traffic 
jam saw defendants in car rolling marijuana cigarettes); United States v. Odiorne, 590 F.2d 158, 159 (5th 
Cir. 1979) (per curiam) (probable cause established when customs agents lawfully on ship to arrest crew 
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be searched.42 Although mere suspicion will not satisfy this requirement,43 
proof beyond a reasonable doubt is not required.44

member saw marijuana residue on deck); United States v. Freeman, 579 F.2d 942, 947 (5th Cir. 1978) 
(probable cause to search ship for illegal aliens existed when customs agent on ship for inspection saw two 
women hiding). Direct observation of incriminating activity, however, is not essential to a finding of 
probable cause. See United States v. Radlick, 581 F.2d 225, 229 (9th Cir. 1978) (probable cause existed 
when officers knew of suspicious circumstances surrounding drug purchase and method of delivery, and 
agents knew of accomplices’ illegal activities); United States v. Arredondo-Hernandez, 574 F.2d 1312, 1315 
(5th Cir. 1978) (customs officer with many years experience had probable cause to search for illegal aliens 
when large structural discrepancy in camper top of truck observed at checkpoint where illegal entry of 
aliens source of concern).

In a number of cases this term, probable cause was established when an experienced officer smelled 
marijuana. See United States v. Michel, 588 F.2d 986, 998 (5th Cir.) (probable cause existed to search truck 
stopped on reasonable suspicion when officer smelled marijuana), cert, denied, 100 S. Ct. 47 (1979); United 
States v. Herring, 582 F.2d 535, 540 (10th Cir. 1978) (probable cause to search existed when occupants fled 
vehicle stopped on reasonable suspicion and officer saw and smelled marijuana); United States v. 
McLaughlin, 578 F.2d 1180, 1 182-83 (5th Cir. 1978) (probable cause to search existed when officer 
observed suspicious activity, stopped vehicle after suspects attempted to evade him, and smelled marijuana 
as he approached); United States v. Hosch, 577 F.2d 963 (Sth Cir. 1978) (probable cause to search existed 
when officer detected odor of marijuana emanating from auto stopped for citizenship inquiry).

42. Carroll v. United States, 267 U.S. 132, 158-59 (1925); see United States v. Taylor, 599 F.2d 832, 836 
(8th Cir 1979) (sufficient nexus between illegal firearms and premises not established when suspect merely 
walked toward premises and knocked on door); United States v. Martinez, 588 F.2d 1227, 1234 (9th Cir. 
1978) (defendant's involvement in gambling operation at local bar in conjunction with two phone calls 
taken at his residence concerning bets sufficient to establish probable cause that some evidence might be 
found at his home); United States v. Azhocar, 581 F.2d 735, 737 (9th Cir. 1978) (probable cause existed to 
believe contraband in car when agents observed defendant with known drug fugitive, driver delivered 
package to defendant and returned to car with box, and driver took evasive action when followed by 
police), cert, denied, 440 U.S. 907 (1979); United States v. Dubrofsky, 581 F.2d 208, 213 (9th Cir. 1978) 
(probable cause existed to search home of defendant arrested elsewhere for importing heroin because 
nature of crime creates inference that contraband hidden at home); United States v. Miroyan, 577 F.2d 
489, 494 (9th Cir.) (probable cause existed to search hotel room of defendant arrested outside building 
because defendant earlier observed carrying knapsack believed to contain contraband into room), cert, 
denied, 439 U.S. 896 (1978); cf. United States v. Lowe, 575 F.2d 1193, 1194 (6th Cir.) (per curiam) 
(contraband need not be on premises at time warrant issues if probable cause exists to believe it will be there 
when warrant executed), cert, denied, 439 U.S. 869 (1978).

Information supporting probable cause to search must be “fresh.” See United States v. Belle, 593 F.2d 
487, 498 (3d Cir. 1978) (en banc) (two-year-old information on heroin trafficking cannot be basis for 
finding probable cause to arrest), cert, denied, 99 S. Ct. 2825 (1979); United States v. Solario, 577 F.2d 554, 
555 (9th Cir. 1978) (when guns seen on premises one year earlier, no probable cause to believe still present). 
When the crime charged is one involving a pattern of continuing criminal activity, however, the freshness 
of the information is not as critical to the finding of probable cause. See United States v Weinrich, 586 F.2d 
481, 491 (5th Cir. 1978) (when information demonstrates pattern of drug importation covering two months 
and continuing to present, probable cause exists because of inherent nature of crime), cert, denied, 99 S. Ct. 
2041 (1979); United States v. Sherman, 576 F.2d 292, 295-96 (10th Cir.) (when facts indicate continuous 
manufacture and distribution of bootleg tapes, no error in finding probable cause), cert, denied, 439 U.S. 
913 (1978); United States v. Hyde, 574 F.2d 856, 865 (5th Cir. 1978) (when two year pattern of conspiracy 
to distribute marijuana and cocaine existed, court could reasonably infer that pattern did not cease in past 
two months).

43. Brinegar v. United States, 338 U.S. 160, 175 (1949); see United States v. Mendenhall, 596 F.2d 706, 
707 (6th Cir.) (en banc) (per curiam) (drug courier profile does not represent standard of probable cause), 
cert, granted, 100 S. Ct. 42 (1979); United States v. Williams, 594 F.2d 86, 96 (5th Cir. 1979) (agent’s 
knowledge of defendant’s prior arrest for drug possession and present bail bond violation constitutes mere 
suspicion that narcotics violation occurring and is not sufficient to justify arrest); United States v. 
Johnstone, 574 F.2d 1269, 1273 (5th Cir. 1978) (rental truck loaded with sealed boxes by defendant and 
known drug trafficker, although suspicious, does not constitute probable cause).

44. United States v. Ventresca, 380 U.S. 102, 107 (1965) (probable cause is concerned only with 
probabilities); Brinegar v. United States, 338 U.S. 160, 175 (1949) (same); see United States v. Dunn, 594
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A determination of probable cause by a neutral and detached magistrate is 
preferred to that made by the officer on the street.* 45 To encourage law 
enforcement officers to seek warrants, magistrates generally interpret sup
porting affidavits in a commonsense and nontechnical manner.46 Moreover, 
reviewing courts commonly give great deference to the magistrate’s deci
sion.47

F.2d 1367, 1370 (10th Cir. 1979) (suitcase with bullet hole found at home of robbery suspect established 
sufficient probability when police knew suitcase used in robbery was shot); United States v. Brown, 584 
F.2d 252, 257 (8th Cir. 1978) (discovery of marked money on defendant and reliable information 
identifying him as source of heroin supply established sufficient probability that heroin could be found at 
home), cert, denied, 404 U.S. 910 (1979).

45. United States v. Johnson, 333 U.S. 10, 14 (1947); United States v. Lefkowitz, 285 U.S. 452, 464 
(1932); see Beck v. Ohio, 379 U.S. 89, 96 (1964) (arrest without warrant bypasses safeguards provided by 
objective predetermination of probable cause by magistrate); Jones v. United States, 362 U.S. 257, 270 
(1960) (in doubtful case, police should resort to warrant so that independent judicial officer weighs 
evidence).

46. United States v. Ventresca, 380 U.S. 102, 108 (1965); see United States v. Valenzuela, 596 F.2d 824, 
828 (9th Cir. 1979) (commonsense reading shows that affidavit stating informer had “assisted” officers in 
the past referred to supplying of information); United States v. Del Valle, 587 F.2d 699, 702 (5th Cir.) 
(commonsense reading reveals that use of mails as element of mail fraud established when affiant states 
that “correspondence from defendant to victim had been inspected”), cert, denied, 99 S. Ct. 2822 (1979), 
United States v. Lee, 581 F.2d 1173, 1177 (6th Cir.) (commonsense reading revealing personal observation 
of stolen property is sufficient to establish probable cause), cert, denied, 439 U.S. 1048 (1978); United States 
v. Gordon, 580 F.2d 827, 833 (5th Cir. 1978) (commonsense reading of allegations that agents observed 
delivery of chemicals and lab equipment plus use of fictitious names and addresses establishes probable 
cause).

47. United States v. Ventresca, 380 U.S. 102, 109 (1965); see United States v. Melvin, 596 F.2d 492, 498 
(1st Cir.) (due weight given to judge’s findings even though facts did not clearly show items sought would 
be found in suspect’s home), cert, denied, 100 S. Ct. 73 (1979); United States v. Allen, 588 F.2d 1100, 1106 
(5th Cir.) (deference given to magistrate’s finding even though surveillance may not have established 
sufficient nexus between place searched and criminal activity), as amended, 593 F.2d 709 (5th Cir.), cert, 
denied, 99 S. Ct. 2415 (1979).

48. See Fed. R. Crim. P. 4(b) (arrest); id. 41(c)(1) (search).
49. Jones v. United States, 362 U.S. 257, 272 (1960).
50. Spinelli v. United States, 393 U.S. 410, 415 (1969); Aguilar v. Texas, 378 U.S. 108, 114-15 (1964).
51. 378 U.S. 108 (1964).
52. Id. at 114.
53. Id.
54. See United States v. Lee, 581 F.2d 1173, 1177 (6th Cir.) (probable cause existed when informant 

personally observed stolen firearms at defendant’s residence), cert, denied. 439 U.S. 1048 (1978); United 

Probable Cause Based on Informants. Probable cause may be based in
whole or in part on hearsay.48 A substantial basis for crediting the hearsay 
statements must exist,49 however, to allow the magistrate to make an 
independent determination of probable cause.50 When probable cause is based 
on the statements of an informant, courts decide whether a substantial basis 
exists by applying the two-pronged test of Aguilar v. Texas.51 This test 
requires that an affidavit set forth the underlying circumstances from which 
the informant concluded that criminal activity was occurring,52 and the 
underlying circumstances from which the affiant concluded that the inform
ant was credible or the information reliable.53 The first prong of the Aguilar 
test is usually satisfied when the informant has personally observed contra
band or illegal activity.54 The second prong is commonly established by 
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showing that the informant has previously given accurate information.55 
When the hearsay is received from a fellow officer, however, and is based on 
direct observation by that officer, the affiant need not establish reliability.56 In 
addition, some courts have held that the Aguilar requirements need not be 
strictly complied with if the information is from a nonprofessional informant 
who is a known private citizen giving good faith observations, from a victim, 
or from a bystander.57

States v. Gamer, 581 F 2d 481, 484 (5th Cir. 1978) (probable cause when informant personally observed 
heroin in defendant’s possession); United States v. Vandivere, 579 F.2d 1240, 1244 (10th Cir. 1978) 
(probable cause when informant personally observed fluke frequency meter, believed to be stolen, at 
defendant's shop); United States v. Campbell, 575 F.2d 505, 507 (5th Cir. 1978) (per curiam) (probable 
cause when informant personally observed engine parts defendants claimed were stolen).

55. See United States v. Gamer, 581 F. 2d 481, 484 (5th Cir. 1978) (second prong of Aguilar test satisfied 
when informant previously supplied accurate information to drug enforcement agents and to local police); 
United States v. Vandivere, 579 F.2d 1240, 1244 (10th Cir. 1978) (reliable information on prior occasion, 
together with defendant’s fingerprints at scene of crime and defendant’s prior convictions, established 
informant’s trustworthiness).

56. United States v. Ventresca, 380 U.S. 102, 111 (1965). An arresting officer’s reliance on a fellow 
officer, however, does not insulate from challenge the probable cause for the arrest. Whitely v. Warden, 401 
U.S. 560, 568 (1971).

57. See, e.g., United States v. Melvin, 596 F.2d 492, 497 (1st Cir.) (nonaccusatory statements from 
bystander not subject to precise requirements of Aguilar and Spinelli), cert, denied, 100 S. Ct. 73 (1979); 
United States v. Cifarelli, 589 F.2d 180, 182 (5th Cir. 1979) (statements from victim not subject to 
Aguilar /Spinelli requirements); United States v. McCrea, 581 F.2d 1083, 1085 (9th Cir. 1978) (per curiam) 
(agent may rely on good faith observations of known private citizens who are not professional informants; 
Aguilar applies only to unidentified informants); United States v. Campbell, 575 F.2d 505, 507 & n.l (5th 
Cir. 1978) (per curiam) (detailed information from nonprofessional informant witness, confirmed by police 
observation, need not meet strict requirements of Aguilar/Spinelli).

58. 393 U.S. 410 (1969).
59. Id. at 417-18. The Spinelli test applies when a previously reliable informant fails to give information 

bearing on the underlying circumstances leading to his belief that criminal activity is occurring. See United 
States v. Garcia, 593 F.2d 77, 79 (8th Cir. 1979) (reliable informant’s tip about drug courier sufficient when 
independent investigation discloses suspect’s criminal record and verifies suspect's description, and when 
details of tip further corroborated by actions of suspect and companion); United States v. Muckenthaler, 
584 F.2d 240, 244 (8th Cir. 1978) (reliable informant’s tip about drug courier sufficient when agent verifies 
tip detail that individual meeting drug courier sent money order, has certain physical description, and 
would meet specified flight); United States v. Trejo-Zambrano, 582 F.2d 460, 463 (9th Cir.) (agent’s 
observation of car exchange at particular location in accordance with tip detail sufficient to credit tip), cert, 
denied, 439 U.S. 1005 (1978).

The Spinelli test also applies when information is obtained from an untested informant. See Butler v. 
Goldblatt Bros., 589 F.2d 323, 324 (7th Cir. 1978) (no basis for crediting information concerning murder 
plot given by informant unknown to police when no independent investigation to corroborate details of 
report), cert, denied, 100 S. Ct. 82 (1979); United States v. Bryant, 580 F.2d 812, 813 (5th Cir. 1978) 
(detailed anonymous tip concerning defendant’s possession of sawed-off shotgun in van sufficient when 
almost completely corroborated by agents’ investigation); United States v. Fried, 576 F.2d 787, 791-92 (9th 
Cir.) (credibility established when untested informant gives stolen debenture to agent and describes in 
detail manner of its receipt), cert, denied, 439 U.S. 895 (1978); United States v. Sherman, 576 F.2d 292, 295 

In Spinelli v. United States5* the Supreme Court provided a method of 
establishing a substantial basis for probable cause when the two prongs of 
Aguilar cannot be satisfied. A tip inadequate to establish probable cause under 
Aguilar may be sufficient under Spinelli if it contains enough detail to allow a 
magistrate to infer that the informant obtained his information in a reliable 
way and if independent police corroboration of the details indicates that the 
informant is credible.59 Because the facts in Spinelli were insufficient to 
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establish probable cause under either approach,60 the Court cited the facts of 
Draper v. United States61 as an example of the type of detail and corroboration 
that would satisfy the test.62 The Court, however, did not clearly indicate the 
amount and type of detail that must be corroborated.63

(10th Cir.) (tip concerning pirating of copyrighted recordings sufficient when allegations supported by 
independently gathered information and by statements from reliable, identified persons), cert, denied, 439 
U.S. 913 (1978); United States v. Ballard. 573 F.2d 913, 915 (5th Cir. 1978) (anonymous tip concerning 
drug courier not sufficient when in no way corroborated by agent’s observations).

60. 393 U.S. at 416-17.
61. 358 U.S. 307 (1959). In Draper police received a tip that a certain individual carrying heroin would 

arrive by train on one of two particular mornings. The tip included an extremely detailed description of the 
individual’s physical features, clothing, luggage, and manner of walking. Id. at 309 & n.2.

62. 393 U.S. at 416-17.
63. Some uncertainty stems from the apparent conflict between language in Spinelli indicating that 

incriminating activity must be corroborated, id. at 418, and the reliance on Draper, in which seemingly 
innocent activity was corroborated. See id. at 417-18.

In his concurring opinion in Spinelli, Justice White examined two possible interpretations of Draper. Id. 
at 426-28 (White, J., concurring). Justice White argued that if the basis for Draper was that verification of 
many independent details provided by an informant makes a final unrelated detail of criminal activity 
sufficiently probable to justify a warrant, then Draper is a doubtful decision. Id. at 426-27. According to 
Justice White, Draper should be read to mean that the type of detail corroborated by the police must 
support an inference of criminal activity. Id. at 427-28. The detail in Draper met this test because police 
observation corroborated facts not generally known except to those intimately connected with making 
careful arrangements for meeting the suspect. Id. at 426-27; accord, United States v. Johnstone, 574 F.2d 
1269, 1272-73 (5th Cir. 1978) (tip from unknown informant concerning drug deal giving many details of 
innocent activity does not give rise to probable cause when corroboration merely creates suspicion rather 
than suggestion of criminal activity).

64. 403 U.S. 573 (1971) (plurality opinion).
65. Id. at 575-76.
66. Id. at 583.
67. Id. at 583-84. The informant admitted purchasing contraband from the suspect. Id. at 583. Lower 

courts have generally held that statements against penal interest provide a sufficient basis for probable 
cause only when accompanied by some independent police corroboration. See note 74 infra.

68. 403 U.S. at 576-77. In addition to knowing the suspect’s general reputation for trafficking in 
contraband, the affiant knew that a fellow officer had previously discovered contraband on the suspect’s 
property. Id.

69. Only two Justices—Black and Blackmun—concurred in full with Chief Justice Burger’s plurality 
opinion. A third Justice—Stewart—supported only the proposition that the “ample factual basis for 
believing the informant" contained in the affidavit when coupled with the affiant's knowledge of the 
suspect’s “background” provided sufficient basis to issue the warrant. Id. at 579-80, 585 (Burger, C.J., with 
Black, Blackmun & Stewart, JJ., concurring). Justice White concluded that the affidavit as a whole 
supported the warrant and believed that an informant’s statements against penal interest alone could 
provide sufficient basis to credit a tip based on personal observation. Id. at 585 (Burger, C.J., with Black, 
Blackmun & White, JJ., concurring).

The Court’s subsequent decision in United States v. Harris64 generated 
greater uncertainty by relying on other factors to credit an informant’s tip. 
The search warrant in Harris was based on an affidavit that failed to allege the 
informant’s reliability and contained no independent corroboration of the 
tip’s details.65 The plurality opinion identified the affiant’s knowledge of the 
suspect’s reputation for criminal activity66 and the informant’s statements 
against penal interest67 as the primary factors establishing a substantial basis 
for crediting a tip based on the informant’s personal observations.68 Although 
five members of the Court affirmed the judgment of conviction, a majority 
could not agree upon which factors provided the basis for crediting the tip.69
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The Fifth Circuit this term in United States v. Hyde10 held that agreement 
among the reports of many independent informants lends credibility to the 
statements of each.71 Although Hyde did not cite Harris, the Chief Justice’s 
opinion in Harris also states that cross-verification of a tip by other unnamed 
sources would lend support to a finding of credibility.72 In general, lower 
courts have relied on a combination of the Aguilar and Spinelli tests and the 
factors supplied by Harris in determining an informant’s credibility73 and in 
establishing probable cause.74

ARREST

The fourth amendment’s guarantee against unreasonable seizures requires 
that all arrests be based on probable cause.75 In Dunaway v. New York16 the 
Supreme Court this Term decided that this probable cause requirement is 
triggered when the magnitude of an intrusion reaches a “crucial” level, 
regardless of the intrusion’s label under state law.77 Although never told he

70. 574 F.2d 856 (5th Cir. 1978).
71 Id. at 864 (when detailed information supplied by each of ten informants agrees in many particulars 

with that supplied by others, probable cause may be inferred); see United States v. Weinrich, 586 F.2d 481, 
490 (5th Cir. 1978) (cross-verification of all crucial incriminating facts in affidavit is strong indicator of 
probable cause even though individual reliability of sources not established), cert, denied, 99 S. Ct. 2041 
(1979); cf. United States v. Midtaune, 589 F.2d 370, 373 (8th Cir.) (credible informant’s tip that apartment 
house owner was committing welfare fraud sufficiently corroborated by another credible informant who 
made statement against penal interest and by independent investigation of postal inspector), cert, denied, 99 
S. Ct. 2837 (1979).

72. 403 U.S. at 581.
73. See United States v. Valenzuela, 596 F.2d 824, 828 (9th Cir. 1979) (reliability of informant 

established when prior information led to arrest and heroin seizure, when police corroborated some tip 
details, and when heroin purchase from suspect admitted).

74. See United States v. Boyce, 594 F.2d 1246, 1249 (9th Cir. 1979) (informant’s statements implicating 
himself and suspect in foreign espionage, evidence of crime found in informant’s possession, and police 
corroboration of suspect’s employment more than sufficient for probable cause); United States v. Holmes, 
594 F.2d 1167, 1171 (8th Cir. 1979) (tip concerning stolen property based on personal observation of 
informant who potentially implicated himself, together with police corroboration of some tip detail and 
suspect’s reputation, established probable cause); United States v. Odiorne, 590 F.2d 158, 159 (5th Cir. 
1979) (information from reliable informant and from officer’s personal surveillance that boat had come 
from foreign waters with cargo of marijuana established probable cause to board boat to make arrest); 
United States v. Dunloy, 584 F.2d 6, 10 (2d Cir. 1978) (detailed tip based on informant’s personal 
observation of cocaine, informant’s admission of cocaine delivery to suspect, and police corroboration of 
tip established probable cause); United States v. Mancillas, 580 F.2d 1301, 1304 (7th Cir.) (detailed tip 
concerning future heroin sale from informant who admitted past delivery of heroin, when corroborated by 
police, established probable cause even though informant party to cooperation agreement with authorities), 
cert, denied, 439 U.S. 958 (1978).

75. U.S. Const, amend. IV.
76. 99 S. Ct. 2248 (1979).
77. Id. at 2256; cf., e.g., United States v. Johnson, No. 77-3808, slip op. at 4120 (9th Cir. Dec. 19, 1978) 

(arrest occurs when agents permitted to enter defendant’s premises with drawn guns, not when defendant 
informed of formal arrest); United States v. Miller, 589 F.2d 1117, 1127 (1st Cir. 1978) (probable cause 
required when officer requests defendant to accompany him to different location and retains defendant’s 
license and registration because defendant not free to leave), cert, denied, 440 U.S. 958 (1979); United States 
v. Belle, No.77-1903, slip op. at 9-10 (3d Cir. May 30, 1978) (when federal agent forces defendant from car 
at gunpoint, handcuffs and places him in car of agent who would not have allowed him to leave, arrest 
exists regardless of supervisor’s intent or instructions), rev'd en banc on other grounds, 593 F.2d 487 (3d 
Cir.), cert, denied. 99 S. Ct. 2825 (1979).
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was under arrest, the defendant in Dunaway was picked up by the police, 
transported to the station for questioning, and would have been restrained 
had he attempted to leave.78 Even though no formal arrest occurred, the 
Court held such a seizure to be a violation of the fourth amendment.79 Justice 
Rehnquist in his dissent would have required the defendant to make an 
affirmative showing that the detention was involuntary.80 In Michigan v. 
DeFillipo*' the Court, in upholding an arrest made pursuant to an ordinance 
later declared unconstitutional, stressed the importance of probable cause. 
The Court found the arrest to be proper because it was based on probable 
cause to believe the conduct observed violated a presumptively valid ordi
nance;82 the subsequent ruling of unconstitutionality could not retroactively 
render the arrest invalid.83

Although probable cause is an absolute prerequisite to a valid arrest, a 
warrant is in many cases unnecessary.84 In United States v. Watsoni5 the 
Supreme Court endorsed the common law rule that police may effect a 
warrantless arrest in a public place based on probable cause alone.86 In United 
States v. Santana*1 the Court found that a defendant standing in the doorway 
of her home was in a public place88 because she was exposed to public view, 
speech, hearing, and touch as if she were completely outside.89 She was, 
therefore, subject to arrest without a warrant.90 Furthermore, the Court held 
that a suspect may not defeat an arrest set in motion in a public place by 
escaping into a private place.91 According to the Court, police entry into the

78. 99 S. Ct. at 2251.
79. Id. at 2258.
80. Id. at 2263 (Rehnquist, J., dissenting); cf. United States v. Chaffen, 587 F.2d 920, 923 (8th Cir. 1978) 

(no arrest when defendant cooperates with police as ploy to allay their suspicions although he would have 
been arrested had he not agreed to accompany them).

81. 99 S. Ct. 2627 (1979).
82. Id. at 2632.
83. Id.; see United States v. Warren, 578 F.2d 1058, 1077 n. 17 (5th Cir. 1978) (validity of arrest depends 

upon reasonableness of officer’s action at that time, not upon what court gleans from statute later); cf. 
United States v. Ullrich, 580 F.2d 765, 770 (5th Cir. 1978) (refusing to decide if state court construction of 
state concealed weapon statute precluded possibility officer had probable cause to arrest defendant for 
carrying concealed weapon because officer could have arrested defendant for another felony). See also 
United States v. Broward, 594 F.2d 345, 350 (2d Cir.) (notwithstanding invalid warrant, drug arrest legal if 
probable cause exists), cert, denied, 99 S. Ct. 2882 (1979); United States v. Fernandez-Guzman, 577 F.2d 
1093, 1099 (7th Cir.) (if probable cause exists, arrest not invalidated by incomplete description of probable 
cause in complaint), cert, denied, 439 U.S. 954 (1978).

84. United States v. Watson, 423 U.S. 411, 417-18 (1976); see. e.g., Gerstein v. Pugh, 420 U.S. 103, 113 
(1975) (requiring arrest warrant intolerably handicaps police); Draper v. United States, 358 U.S. 307, 310 
(1959) (lawfulness of arrest dependent on probable cause); United States v. Williams, 573 F.2d 348, 350 
(5th Cir. 1978) (upholding forced warrantless entry of home at night to arrest suspect on probable cause).

85. 423 U.S. 411 (1976).
86. Id. at 418; see United States v. Ullrich, 580 F.2d 765, 770 (5th Cir. 1978) (warrantless arrest on 

public road valid when probable cause exists, regardless of officer’s asserted grounds for arrest); United 
States v. Blalock, 578 F.2d 245, 248 (9th Cir. 1978) (warrantless arrest consummated in defendant’s 
business establishment during business hours lawful).

87. 427 U.S. 38 (1976).
88. Id. at 42; see United States v. Botero, 589 F.2d 430, 432 (9th Cir. 1978) (warrantless arrest of 

defendants who opened door in response to agents’ knock upheld because no need for agents to enter), cert, 
denied, 99 S. Ct. 2162 (1979); United States v. Herring, 582 F.2d 535, 543 (10th Cir. 1978) (warrantless 
arrest of suspect in entrance of motel room upheld as if occurring in public place).

89. 427 U.S. at 42.
90. Id.
91. Id. at 43.
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vestibule of the home in Santana was justified by the doctrine of hot pursuit, 
and the subsequent arrest was valid although the police had no warrant.92 In 
his dissent Justice Marshall noted that by its reasoning in Santana, the Court 
avoided addressing the question it had left open in previous decisions93 
whether police may enter a residence to effect a warrantless arrest in the 
absence of exigent circumstances.94 Some courts have taken the position that, 
without exigent circumstances, even police who have probable cause to arrest 
must obtain a warrant before entering a dwelling.95 Others, however, have 
indicated that probable cause alone is sufficient to justify such an entry.96 In 
recognition of the differing positions taken by the circuits,97 the recent 
amendments to rule 41 of the Federal Rules of Criminal Procedure, effective 
August 1, 1979, have added procedures for obtaining a warrant to search for a 
person. Rule 41 now includes a “person for whose arrest there is probable 
cause” as a permissible object of a search and seizure.98

92. Id.
93. E.g.. United States v. Watson, 423 U.S. 411, 418 n.6 (1976); Gerstein v. Pugh, 420 U.S. 103, 113 n.13 

(1975); Coolidge v. New Hampshire, 403 U.S. 443, 480-81 (1971).
94. See 427 U.S. at 45 (Marshall, J., dissenting).
95. E.g.. United States v. Reed, 572 F.2d 412, 418 (2d Cir. 1978); United States v. Lindsay, 506 F.2d 

166, 171 (D C. Cir. 1974); Dorman v. United States, 435 F.2d 385, 390 (D.C. Cir. 1970) (en banc); cf. 
United States v. Prescott, 581 F.2d 1343, 1350 (9th Cir. 1978) (in absence of exigent circumstances, 
warrant required before entering dwelling to arrest third person in home with householder’s consent). 
Although explicitly adopting the position taken by the Second and District of Columbia Circuits, the Ninth 
Circuit in Prescott dealt with entry into the residence of a person who was not the original suspect. Id. at 
1346. The Second Circuit has refused to apply Reed retroactively. United States v. Corcione, 592 F.2d 111, 
118 (2d Cir.), cert. denied, 99 S. Ct. 1545 (1979).

96. See Advisory Committee Notes to Rule 41, supra note 1, at 127 (citing United States v. Fernandez, 
480 F.2d 726 (2d Cir. 1973) and United States ex rel. Wright v. Woods, 432 F.2d 1143 (7th Cir. 1970)).

97. See Advisory Committee Notes to Rule 41, supra note 1, at 127-28.
98. Fed. R. Crim. P. 41(b) (effective Aug. 1, 1979).
99. Frisbie v. Collins, 342 U.S. 519, 522-23 (1952); see United States v. Orozco-Rico, 589 F.2d 433, 435 

(9th Cir. 1978) (no sanction applied when illegal arrest leads only to discovery that defendant is illegal 
alien), cert, denied, 440 U.S. 967 (1979); cf. United States v. Postal, 589 F.2d 862, 873 (5th Cir.) (discussion 
of applicability of Frisbie doctrine to breaches of international law), cert, denied, 100 S. Ct. 61 (1979).

100. See notes 809-51 infra and accompanying text (discussion of exclusionary rule).
101. Johnson v. United States, 333 U.S. 10, 14 (1948); United States v. Lefkowitz, 285 U.S. 452, 464 

(1932); see Connally v. Georgia, 429 U.S. 245, 250 (1977) (per curiam) (justice of the peace who receives fee 
only if warrant issues not neutral and detached); Coolidge v. New Hampshire, 403 U.S. 443, 453 (1971) 
(state attorney general who was chief investigator and prosecutor of case could not be expected to maintain 
requisite neutrality).

102. U.S. Const, amend. IV; Fed. R. Crim. P. 41(c) see, e.g., United States v. Avarello, 592 F.2d 1339, 

An unlawful seizure or arrest does not preclude prosecution or invalidate a 
subsequent conviction.99 The exclusionary rule provides the primary sanction 
for an unlawful seizure or arrest by requiring the suppression of any evidence 
seized in a search incident to an unlawful arrest.100

SEARCH WARRANTS

The fourth amendment has been interpreted to require that a detached and 
neutral magistrate make an independent finding of probable cause before a 
search warrant is issued.101 In addition, the warrant must specify with 
particularity the place to be searched102 and the persons or things to be 
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seized.103 104 In Lo-Ji Sales, Inc. v. New York'04 the Supreme Court this Term 
unanimously struck down a state search warrant that authorized seizure of 
obscene materials.105 In addition to describing specifically certain films,106 the 
warrant also authorized seizure of “[t]he following items which the Court 
independently [on examination] has determined to be possessed in violation” 
of the state obscenity statute.107 The local justice accompanied police during 
the execution of the warrant,108 adding to the warrant those materials he 
judged to be obscene.109 The Supreme Court found that the open-ended nature 
of the warrant violated the fourth amendment because the decision concern
ing which items were subject to seizure was left entirely to the discretion of 
the officials executing the warrant.110 The Court also found that the failure of 
the town justice to act in a neutral and detached manner constituted a 
violation of the fourth amendment.111

1344 (5th Cir.) (when warrant contains detailed description and address of building to be searched, 
particularity requirement satisfied because police able to locate and identify building with reasonable ease), 
cert, denied, 100 S. Ct. 87 (1979); United States v. Muckenthaler, 584 F.2d 240, 245 (8th Cir. 1978) 
(warrant for seizure of cocaine authorizing search of “persons and/or baggage being met” at airport by 
clearly described person is as particular as possible under circumstances); United States v. Page, 580 F.2d 
916, 920 (7th Cir. 1978) (no particularity problem when warrant for heroin authorizes search of entire floor 
of apartment building because evidence showed defendant paid rent on both apartments on floor).

103. U.S. Const, amend. IV; Fed. R. Crim. P. 41(c); see United States v. Davis, 589 F.2d 904, 906 (5th 
Cir.) (per curiam) (when more specific description of fragments of exploding package virtually impossible, 
generic description of package wrappings satisfied particularity requirement), cert, denied, 99 S. Ct. 2178 
(1979); Montilla Records of Puerto Rico, Inc. v. Morales, 575 F.2d 324, 326-27 (1st Cir. 1978) (when 
investigation indicated defendant illegally producing Motown-label records, warrant authorizing search 
and seizure of all recordings violating copyright laws failed to satisfy particularity requirement). But see 
United States v. Dunloy, 584 F.2d 6, 10 (2d Cir. 1978) (dictum) (warrant to search safety deposit box that 
failed to describe specifically items to be seized upheld because language tempered by extremely confined 
area to be searched). A warrant need not specify all the items that are actually seized. The seizure of fruits, 
contraband, instrumentalities, and evidence of crime is permitted under the plain view doctrine if discovery 
is inadvertent. Coolidge v. New Hampshire, 403 U.S. 443, 465-66 (1971). See generally notes 206-37 infra 
and accompanying text (discussion of plain view doctrine). Pornographic materials, however, may not be 
seized without a warrant because the special nature of first amendment protection mandates a prior judicial 
determination that the material is actually subject to seizure. See generally Heller v. New York, 413 U.S 
483 (1973); Marcus v. Search Warrant of Property, 367 U.S. 717 (1961).

104. 99 S. Ct. 2319 (1979).
105. Id. at 2324.
106. Id. at 2322.
107. Id. (bracketed materials added by Supreme Court).
108. Id.
109. Id. at 2323.
110. Id. at 2324.
111. Id. The Court noted that it was difficult to determine when the town justice was acting as a 

“judicial officer and when he was one with the police and prosecutors in the executive seizure." Id. at 2325.
112. See, e.g., United States v. Brown, 584 F.2d 252, 258-59 (8th Cir. 1978) (challenge to search warrant 

not requested by federal officers and not directed to federal officer in violation of rule 41), cert, denied, 404 
U.S. 910 (1979); United States v. Radlick, 581 F.2d 225, 228 (9th Cir. 1978) (challenge to search warrant 
because application not made by or issued to federal officer and return not made to United States 
magistrate in violation of rule 41); United States v. Mendel, 578 F.2d 668, 670-72 (7th Cir.) (challenge to 
search warrant because sworn statement of probable cause set out on tape rather than in affidavit in 
violation of rule 41), cert, denied, 439 U.S. 964 (1978).

A federal search warrant that comports with the fourth amendment may be 
challenged for violations of rule 41 of the Federal Rules of Criminal 
Procedure, which provides procedures for the issuance and execution of 
search warrants.112 When a rule 41 violation occurs, many courts follow the 
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test first enunciated by the Second Circuit in Burke v. United States'13 for 
determining the proper remedy. In Burke the court held that suppression of 
evidence for a violation of rule 41 is appropriate only when there is either 
“‘prejudice’ in the sense that the search might not have occurred or would not 
have been so abrasive” had the rule been followed or “evidence of intentional 
or deliberate disregard of a provision in the Rule.”114

Effects of Inaccuracies in Affidavits. In Franks v. Delaware113 the
Supreme Court identified those limited circumstances that mandate an 
evidentiary hearing when the veracity of statements contained in a warrant 
affidavit are challenged.116 Under Franks a defendant must show knowing 
and intentional falsehood or reckless disregard for the truth117 and must 
submit an offer of proof.118 Allegations of negligence or innocent mistake are 
insufficient.119 Finally, the challenged statement must be necessary to a 
finding of probable cause.120 If the defendant successfully establishes his

113. 517 F.2d 377 (2d Cir. 1975); see, e.g., United States v. Brown, 584 F.2d 252, 258-59 (8th Cir. 1978) 
(applying Burke), cert, denied, 404 U.S. 910 (1979); United States v. Radlick, 581 F.2d 225, 228 (9th Cir. 
1978) (same); United States v. Mendel, 578 F.2d 668, 673 (7th Cir.) (same), cert, denied. 439 U.S. 964 
(1978).

¡14. 517 F.2d at 386-87.
115. 438 U.S. 154 (1978).
116. Id. at 171-72. Such a challenge may only be directed to the statements of the affiant, not to those of 

a nongovernmental informant. Id. at 171; see United States v. Barnes, 604 F.2d 121, 152 (2d Cir. 1979) (in 
absence of showing that affiant himself knowingly and intentionally or recklessly included false statement, 
no hearing required). The fact that the fourth amendment requires a hearing only in the limited 
circumstances set out in Franks may not preclude a federal court from exercising its supervisory powers to 
apply a stricter standard. See id. at 153 n.17 (dictum) (intentional misstatement of fact not material to 
probable cause may arguably require hearing in interest of proper administration of justice).

117. 438 U.S. at 171.
118. Id. The defendant “should point out specifically the portion of the warrant affidavit that is claimed 

to be false; and [these allegations] . . . should be accompanied by a statement of supporting reasons. 
Affidavits or sworn or otherwise reliable statements of witnesses should be furnished, or their absence 
satisfactorily explained.” Id.

119. Id.; see, e.g., United States v. Young Buffalo, 591 F.2d 506, 510-11 (9th Cir.) (recklessness or 
deliberate falsehood not established although affidavit incorrectly stated suspect owned motorcycle and 
rented car matching descriptions given by burglary victims; failure to corroborate easily ascertainable facts 
not reckless disregard of truth), cert, denied. 99 S. Ct. 2178 (1979); United States v. Smith, 588 F.2d 737, 
739-40 (9th Cir. 1978) (erroneous statements in affidavit based on information supplied to affiant by county 
detective do not amount to reckless inclusion of false statements and will not invalidate warrant that on its 
face establishes probable cause), cert, denied, 404 U.S. 967 (1979); United States v. Tasto, 586 F.2d 1068, 
1069 (5th Cir. 1978) (per curiam) (erroneous statement about number of chemicals required to produce 
PCP does not invalidate warrant when no showing of intentional or reckless disregard of truth); United 
States v. Crowell, 586 F.2d 1020, 1025 (4th Cir. 1978) (statement by agents that PCP actually found in 
brown flake form was in white crystalline form is innocent and mere carelessness), cert, denied. 440 U.S. 
959 (1979); United States v. Astroff, 578 F.2d 133, 135-36 (5th Cir. 1978) (en banc) (statement implying 
officers had seen marijuana when they had only smelled it merely negligent); United States v. Callison, 577 
F.2d 53, 55 (8th Cir.) (statement that defendant wanted for robbery made by affiant who had only 
reasonably inferred it from tenor of conversation with other officers not intentionally or recklessly 
untruthful), cert, denied, 439 U.S. 873 (1978).

120 438 U.S. at 171-72; see, e.g.. United States v. Cruz, 594 F.2d 268, 272-73 (1st Cir. 1979) (because 
key fact in probable cause determination was that heroin picked up at defendant’s residence, identification 
of courier by wrong name not material to finding probable cause); United States v. Young Buffalo, 591 
F.2d 506, 511-12 (9th Cir.) (incorrect statements that suspect owned motorcycle and rented car matching 
description given by burglary victims not crucial to probable cause finding), cert, denied, 99 S. Ct. 2178 



1979] Project: Criminal Procedure 297

allegations by a preponderance of the evidence,* 121 122 123 the search warrant must be 
voided and the fruits of the search excluded, >22

(1979); United States v. Tasto, 586 F.2d 1068, 1069 (5th Cir. 1978) (per curiam) (erroneous statement 
about chemicals needed to produce PCP not material to probable cause finding); United States v. Barone, 
584 F.2d 118, 121-22 (6th Cir. 1978) (false statement that informer had proved reliable in past minor 
inaccuracy because other facts in affidavit supported finding of reliability), cert, denied. 439 U.S. 1115 
(1979); United States v. Callison, 577 F.2d 53, 55 (8th Cir.) (statement that defendant wanted for robbery 
not material because remaining information sufficient to establish probable cause), cert, denied, 439 U.S. 
873 (1978).

121. 438 U.S. at 156; see United States v. Garcia, 593 F.2d 77, 79-80 (8th Cir. 1979) (mere fact that 
affidavit did not parrot agent’s testimony at preliminary hearing does not, without more, establish 
falsehood by preponderance of evidence).

122. 438 U.S. at 156.
123. See Fed. R. Crim. P. 41(c), (d) (procedures for issuance, execution, and return of search warrants).
124. See 18 U.S.C. § 3105 (1976) (limiting persons authorized to serve search warrant); id. § 3109 

(limiting situations in which forcible entry to execute search warrant permitted).
125. United States v. Bedford, 519 F.2d 650, 653-54 (3d Cir. 1975), cert, denied. 427 U.S. 917 (1976). A 

warrant issued to state officers, however, may be subject to the requirements of rule 41 if federal officers 
participated extensively in its issuance and execution. See United States v. Searp, 586 F.2d 1117, 1126 (6th 
Cir. 1978) (when federal agents swear to facts supporting state warrants and direct search carried out by 
both state and federal agents, rule 41 applies), cert, denied. 440 U.S. 921 (1979); United States v Brown, 
584 F.2d 252, 258 & n.6 (8th Cir. 1978) (rule 41 applies when government concedes federal nature of search 
or if there is significant federal involvement in search), cert, denied. 404 U.S. 910 (1979); United States v. 
Radlick, 581 F.2d 225, 228 (9th Cir. 1978) (state warrant sufficiently federal in nature when participants 
probably know case will be prosecuted in federal court and federal officers participate in all aspects of 
investigation, search, arrest, and charging); cf. United States v. Echols, 577 F.2d 308, 311 (5th Cir. 1978) 
(separate federal search warrant not required when federal agent merely accompanies state officers in 
execution of state warrant), cert, denied, 440 U.S. 939 (1979).

126. See United States v. Rettig, 589 F.2d 418, 423 (9th Cir. 1978) (extensive and lengthy search 
resulting in seizure of 2,288 items, primarily written material, clearly exceeds scope of warrant authorizing 
search for marijuana and documents identifying residents of house and violates fourth amendment).

127. Fed. R. Crim. P. 41(c). Rule 41(h) defines daytime as 6 a.m. until 10 p.m.
128. Id. 41(d).
129. See, e.g., United States v. Searp, 586 F.2d 1117, 1121-22 (6th Cir. 1978) (although search warrant 

issued at 11:30 p.m. for “immediate search” and containing no express provision or reasonable cause for 
night search violated rule 41, application of exclusionary rule not appropriate because subject aware of 
police application for warrant, no unreasonable surprise occurred, and judicial officer presented with 
record would have permitted night search), cert, denied, 440 U.S. 921 (1979); United States v. Mendel, 578 
F.2d 668, 674 (7th Cir.) (no suppression required when transcript of proceedings showed magistrate 
specifically authorized night search even though warrant failed to so specify), cert, denied, 439 U.S. 964 
(1978).

Attacks on the Execution of Search Warrants. A defendant may
challenge the execution of a federal search warrant if the government fails to 
comply with the fourth amendment, rule 41 of the Federal Rules of Criminal 
Procedure,'23 or other applicable federal statutes.124 State warrants need only 
comply with the fourth amendment.125 An otherwise valid search violates the 
fourth amendment if it exceeds the scope authorized by the warrant.126

Rule 41(c) requires that a warrant be executed within ten days of issuance 
and during daytime hours unless good cause for a nighttime search is shown 
in the warrant.127 Rule 41(d) also requires the officers to prepare an inventory 
of items seized and to return a copy of the inventory and the warrant to the 
issuing magistrate upon completing the search.128 Most courts, however, 
require a defendant to show either prejudice or intentional disregard of the 
rule before ordering evidence suppressed because of technical violations.129 In 
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addition, when a federal statute concerning a specific crime outlines proce
dures that conflict with the more general federal rules, the statute may be 
considered to take precedence over the rules.130

Under federal law officers must announce their authority and purpose and 
be refused admittance before forcibly entering a dwelling to search.131 The 
time that must elapse between announcement and entry, however, varies with 
the exigencies of the case.132 An announcement need not be made when the 
officer is certain the suspect already knows the officer’s purpose.133

WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

Exigent Circumstances. Warrantless searches based on probable cause
are allowed under exigent circumstances134 when swift action by law enforce
ment agents is required to prevent removal or destruction of evidence,135 to

130. See Gooding v. United States, 416 U.S. 430, 438-39 (1974) (21 U.S.C. § 849(a) (1976) allowing 
execution of search warrant “at any time” in certain narcotics cases, preempts general provisions of rule 41 
limiting nighttime searches).

131.18 U.S.C. § 3109 (1976). But see United States v. Erb, 596 F.2d 412, 418 (10th Cir. 1979) (probable 
cause plus exigent circumstances justify warrantless no-knock entry to arrest); United States v. Williams, 
573 F.2d 348, 350 (5th Cir. 1978) (probable cause plus defendant’s failure to respond when officers 
knocked and gave notice of identity and purpose justified forced entry). The provisions of § 3109 also 
extend to entry to effect an arrest. Sabbath v. United States, 391 U.S. 585, 588-89 (1968). Entry through an 
open door, however, is not a “breaking" within the meaning of the statute. United States v. Valenzuela, 596 
F.2d 1361, 1365 (9th Cir.), cert, denied. 100 S. Ct. 136 (1979).

132. See United States v. Jackson, 585 F.2d 653, 662 (4th Cir. 1978) (simultaneous entry permissible 
when illegal gambling materials sought are susceptible to immediate destruction).

133. Ker v. California, 374 U.S. 23, 40-41 (1963); id. at 47 (Brennan, J., concurring); see United States v. 
Kulcsar, 586 F.2d 1283, 1286 (8th Cir. 1978) (agents repeatedly knocked and announced presence but 
failed to announce purpose; announcement of purpose excused if agents justified in being virtually certain 
defendant aware of their purpose).

134. See United States v. Scott, 578 F.2d 1186, 1190 (6th Cir.) (clear showing of probable cause material 
tn determining applicability of exigent circumstances exception), cert, denied, 439 U.S. 870 (1978). The 
exigent circumstances exception sometimes comes into play when probable cause develops while officials 
are lawfully on board boats. See United States v. Whitaker, 592 F.2d 826, 830 (5th Cir.) (search of 
unidentified vessel riding low in water valid when agents checking identification observe marijuana residue 
on deck), cert, denied, 48 U.S.L.W. 3322 (U.S. Nov. 13, 1979); United States v. Freeman, 579 F.2d 942, 948 
(5th Cir. 1978) (search conducted by customs officials lawfully on board valid when illegal aliens 
discovered); United States v. Warren, 578 F.2d 1058, 1066 (5th Cir. 1978) (en banc) (search of vessel 
justified when weapons and large amounts of money produced by crew member in response to 
identification check). The fact that almost limitless avenues of escape are available to a vessel is usually 
sufficient to establish exigency. See United States v. Conroy, 589 F.2d 1258, 1269 (5th Cir.) (flight of vessel 
believed to be carrying contraband creates exigent circumstances), cert, denied, 100 S. Ct. 60 (1979); 
United States v. Moreno, 588 F.2d 490, 493 (5th Cir.) (search of vessel believed to be participating in 
contraband operation valid), cert, denied, 99 S. Ct. 2061 (1979); United States v. Cadena, 585 F.2d 1252, 
1263 (5th Cir. 1978) (exigency arose when vessel attempted to flee and stopped only when cannon and 
machine gun fire traversed bow). The Coast Guard is authorized by statute to search any vessel found to be 
in noncompliance with federal safety and registration requirements. 14 U.S.C. § 89(1) (1952). Further 
statutory authority for boarding vessels in customs waters is provided by 19 U.S.C. § 1581(a) (1976), 
which allows customs agents to examine the vessel's manifest, documents, and papers.

135. See United States v. Spanier, 597 F.2d 139, 140 (9th Cir. 1979) (check of dwelling for confederates 
of robbery suspects who surrendered to police in front of dwelling justified by possible destruction of 
evidence inside building); United States v. Erb, 596 F.2d 412, 418 (10th Cir. 1979) (search of premises used 
for manufacturing drugs valid because narcotics easily destructible evidence); United States v. Stewart, 595
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protect law enforcement agents,* 136 or to protect the public.137 Some cases this 
term have applied the considerations first identified in Dorman v. United 
States'3* to determine whether the exigent circumstances exception justifies a 
particular warrantless entry and search. The considerations include whether a 
grave offense, particularly a crime of violence, is involved; whether the 
suspect is reasonably believed to be armed; whether there is a clear showing of 
probable cause; whether there is a strong reason to believe the suspect is in a 
particular dwelling; whether there is a likelihood of escape if the suspect is not 
swiftly apprehended; whether a peaceable entry as opposed to a “breaking” is 
possible; and whether the entry is during the day or night.139 140

F.2d 500, 505 (9th Cir. 1979) (search of attache case removed from vehicle valid when driver implicated in 
trafficking contraband, aware of surveillance, and can hide or destroy evidence); United States v. Kulcsar, 
586 F.2d 1283, 1286-87 (8th Cir. 1978) (when one suspect arrested, likelihood that second suspect might 
depart with government bait money or might depart with or destroy narcotics created exigency justifying 
immediate entry); United States v. Weinrich, 586 F.2d 481, 494 (5th Cir. 1978) (warrantless search of 
vessel needed to protect evidence from being thrown overboard), cert, denied, 99 S. Ct. 2041 (1979); United 
States v. Rizzo, 583 F.2d 907, 910 (7th Cir. 1978) (immediate seizure by agents reasonable when suspect 
unexpectedly appeared carrying illegal wiretap tapes that could have been erased or secreted), cert, denied, 
440 U.S. 908 (1979); United States v. Bryant, 580 F.2d 812, 813 (5th Cir. 1978) (likelihood of suspect’s 
imminent departure with sawed-off shotgun validated warrantless search); United States v. York, 578 F.2d 
1036, 1041 (5th Cir.) (after seeing contraband drop from pant leg of visitor of prison inmate, search of 
inmate justified by exigency), cert, denied, 439 U.S. 1005 (1978); United States v. Rumpf, 576 F.2d 818, 823 
(10th Cir.) (need to follow suspects believed to be transporting contraband and need to take immediate 
action sufficient exigent circumstances), cert, denied, 439 U.S. 893 (1978); United States v. Glasby, 576 
F.2d 734, 737-38 (7th Cir.) (exigency created need for immediate entry when agents heard door slam and 
toilet flush and believed drug suspect spotted them), cert, denied, 439 U.S. 854 (1978); United States v. 
Juarez, 573 F.2d 267, 275-76 (5th Cir.) (search of suspect carrying marked government bait money valid 
because of possibility of easy disposal), cert, denied, 439 U.S. 915 (1978).

136. See, e.g., United States v. Erb, 596 F.2d 412, 418 (10th Cir. 1979) (search of premises used for 
manufacturing drugs valid because potential for explosions during manufacturing process created danger 
to officers); United States v. Hall, 587 F.2d 177, 181 (5th Cir.) (when kidnapping suspects arrested at one 
location, search for other kidnappers at home of one suspect not justified by possible security risk), cert, 
denied, 99 S. Ct. 2405 (1979); United States v. Fontecha, 576 F.2d 601, 605 (5th Cir. 1978) (lone agent 
confronting two suspects in unpopulated area at 3 a.m. reasonably seized and searched suitcase in suspects' 
vehicle).

137. See, e.g., United States v. Hendrix, 595 F.2d 883, 885-86 (D.C. Cir. 1979) (warrantless entry into 
dwelling from which arrestee reportedly fired shotgun valid because wife feared he would return to kill 
her); United States v. Moskow, 588 F.2d 882, 892 (3d Cir. 1978) (search justified when police responded to 
reports of surreptitious entry into vacant building and detected strong odor of gasoline); Sallie v. North 
Carolina, 587 F.2d 636, 641 (4th Cir. 1978) (search of mobile home for possible victims reasonable when 
police received report that murder committed there), cert, denied, 99 S. Ct. 2009 (1979); United States v. 
Haley, 581 F.2d 723, 726 (8th Cir.) (search of briefcases found in automobile valid to determine identity of 
man found lying unconscious in street), cert, denied, 439 U.S. 1005 (1978).

138. 435 F.2d 385 (D.C. Cir. 1970).
139. Id. at 392; see, e.g., United States v. Kulcsar, 586 F.2d 1283, 1287 (8th Cir. 1978) (only Dorman 

factor not relevant in arrest for cocaine distribution is reasonableness of belief that defendant armed or 
violent); United States v. Campbell, 581 F.2d 22, 26 (2d Cir. 1978) (all Dorman factors met in arrests of 
defendants for armed robbery); United States v. Scott, 578 F.2d 1186, 1190 (6th Cir.) (Dorman factors met 
when at time officers approached apartment door they had probable cause to believe defendant was bank 
robber and behavior of apartment lessee gave inference that defendant on premises and might engage in 
gun battle), cert, denied, 439 U.S. 870 (1978).

140. 387 U.S. 294 (1967).

The “hot pursuit” exception, although factually distinct from 
the exigent circumstances exception, is an outgrowth of it. In Warden v. 
Hayden'40 the Supreme Court held that police in hot pursuit of a fleeing felon 
may conduct a warrantless search if circumstances require them to act 
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without delay.141 The rationale for this exception, as for exigent circum
stances, is the need for police to gain control of weapons and to apprehend 
suspects.142 The Court noted that the permissible scope of such a search 
extends as far as necessary to prevent the danger that a suspect may resist or 
escape.143 Furthermore, the Court allowed the seizure and introduction at 
trial of “mere” evidence found during the search despite the fact that police 
were allegedly searching only for weapons.144 In United States v. Santana145 
the hot pursuit exception was given a more expansive reading. In that case, 
the Court upheld a warrantless entry to arrest a suspect who was neither 
armed nor thought to be dangerous, reasoning that the exigency was created 
by the need to prevent the destruction of evidence.146

141 Id. at 298-99. The Court held that police were justified in searching a house for a suspect of armed 
robbery when officers had probable cause to believe that the suspect entered the dwelling only minutes 
before the search. Id.

142. Id.
143. Id. at 299.
144. Id. at 310. The Court allowed the introduction into evidence of clothing found in a washing 

machine by an officer who allegedly was searching for weapons. The Court noted, however, that it was not 
clear that the officer was not searching for weapons. Id. at 299.

145. 427 U.S. 38 (1976).
146. Id. at 43. In Santana, officers observed the suspect standing in the doorway of her home and 

pursued her into the vestibule, where she was arrested. 427 U.S. at 40; see Botero v. United States, 589 F.2d 
430, 432 (9th Cir. 1978) (agents justified in following suspect into dwelling because imminent danger of 
destruction or removal of cocaine), cert, denied, 99 S. Ct. 2162 (1979).

147. United States v. Robinson, 414 U.S. 218, 235 (1973); see United States v. Mancillas, 580 F.2d 1301, 
1306 (7th Cir.) (warrantless search of tape-wrapped package within area of suspect’s control valid because 
heroin in package readily destructible), cert, denied, 439 U.S. 958 (1978).

148. United States v. Robinson, 414 U.S. 218, 235 (1973); see United States v. Foster, 584 F.2d 997, 
1002 (D.C. Cir.) (police validly searched paper bag believed to contain weapon), cert, denied, 439 U.S. 1006 
(1978).

149. Michigan v. DeFillippo, 99 S. Ct. 2627, 2631 (1979); United States v. Robinson, 414 U.S. 218, 235 
(1973). But see United States v. Foster, 584 F.2d 997, 1002 (D.C. Cir.) (stressing officer’s belief that bag 
validly searched contained weapons or evidence), cert, denied, 439 U.S. 1006 (1978).

150. Michigan v. DeFillippo, 99 S. Ct. 2627, 2631 (1979); see United States v. Robinson, 414 U.S. 218, 
224 (1973) (upholding warrantless search of defendant for weapons or evidence after custodial arrest for 
traffic violation); United States v. Rico, 594 F.2d 320, 326 (2d Cir. 1979) (search of suspects following 
arrest for importing heroin does not require consent of suspects to be valid); United States v. Piatt, 576 
F.2d 659, 661 (5th Cir. 1978) (search of suspect validly arrested for possession of weapons after stop for 
traffic violation upheld as lawful).

151. 395 U.S. 752 (1969).
152. Id. at 763.

Search Incident to Arrest. To prevent the destruction of evidence147 or
to protect themselves from armed suspects,148 police may conduct a full 
search of any validly arrested person. The constitutionality of the search, 
however, does not depend on either the arresting officer’s subjective belief or 
objective indications that the arrestee possesses evidence or weapons;149 the 
very existence of a lawful arrest is sufficient to authorize a warrantless 
search.150

The Supreme Court’s decision in Chimel v. California151 limits the permis
sible scope of a search incident to arrest to the suspect’s person and the area 
within his immediate control.152 This area of control has generally been 
defined as the area from which the suspect might gain possession of a weapon 
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or destructible evidence.1« Although some courts have construed this 
definition literally,154 others have demonstrated a willingness to uphold 
searches when the arrestee is unable to reach weapons or evidence.155 
Similarly, searches of clothing and personal effects within an arrestee’s 
immediate possession conducted at a time and location other than that of the 
actual arrest are permissible when the delay is reasonable.156 Once the 
evidence comes under the exclusive control of the police,157 however, a delay 
or transfer to the station house invalidates a warrantless search because 
destruction of evidence and injury from weapons are no longer realistic 
possibilities.158 In United States v. Chadwick'59 the Supreme Court invalidated 
the warrantless search of a locked footlocker seized during an arrest and 
searched at another location.160 In reaching its decision, the Court empha
sized the defendants’ privacy interests in the contents of the luggage and the 
inaccessibility of the luggage to the defendants after their arrest.161

153. Id.; United States v. Wright, 577 F.2d 378, 380 (6th Cir. 1978); see United States v. Campbell, 575 
F.2d 505, 507 (5th Cir. 1978) (per curiam) (search of arrestee’s jacket before he put it on proper because 
within area from which he might obtain weapon or evidence).

154. See United States v. Scios, 590 F.2d 956, 958 (D.C. Cir. 1978) (en banc) (when FBI agents blocked 
access to file folders on credenza no valid search incident to arrest because evidence not within defendant’s 
reach); United States v. Neumann, 585 F.2d 355, 360 (8th Cir. 1978) (search of closed box made after 
defendants removed from car and handcuffed not valid search incident to arrest); United States v. 
Mancillas, 580 F.2d 1301, 1306 (7th Cir.) (when three suspects had reasonably direct access to heroin 
package on chair they surrounded, search and seizure of package valid), cert, denied, 439 U.S. 958 (1978); 
United States v. Berenguer, 562 F.2d 206, 210 (2d Cir. 1977) (seizure of money used in drug transaction 
from billfold on dresser invalid because beyond arrestee’s immediate reach after handcuffed to another 
suspect and placed on bed); United States v. Edwards, 554 F.2d 1331, 1337 (5th Cir. 1977) (seizure of 
stolen checks found beneath carpet of suspect’s automobile invalid because beyond suspect’s immediate 
control after moved into patrol car). Police may not bring evidence into the arrestee’s area of control to 
create circumstances justifying a search incident to arrest. See United States v. Wright, 577 F.2d 378, 380- 
81 (6th Cir. 1978) (search of locked luggage brought by police into defendant’s possession after arrest not 
valid search incident to arrest).

155. See, e.g., United States v. Ullrich, 580 F.2d 765, 769 (5th Cir. 1978) (search of defendant’s car 
reasonable even though defendant already secured in police car); United States v. Matlock, 558 F.2d 1328, 
1331 (8th Cir 1977) (taking briefcase believed to contain weapons from wife of arrestee valid even though 
arrestee already in patrol car), cert, denied, 434 U.S. 872 (1978); United States v. Dixon, 558 F.2d 919, 922 
(9th Cir. 1977) (after suspect ordered from car, police seizure of gun and search of brown paper bag on 
floor valid because incident to lawful arrest); cf. United States v. Savage, 564 F.2d 728, 733 (5th Cir. 1977) 
(seizure of counterfeit money found in long-sleeved shirt on closet shelf in motel room valid because shirt 
within defendant’s immediate control). Prudent police practices may expand the scope of a search 
following a valid arrest. See United States v. Spanier, 597 F.2d 139, 140 (9th Cir. 1979) (search of dwelling 
by police for confederates of robbery suspects arrested outside dwelling proper); United States v. Sheehan, 
583 F.2d 30, 32 (1st Cir. 1978) (seizure of names and addresses found in defendant’s wallet valid because 
checking known associates of robbery suspect might yield helpful information).

156. See United States v. Edwards, 415 U.S. 800, 805 (1974) (ten hour delay between arrest and search 
of arrestee’s clothing reasonable because no replacement clothing available).

157. United States v. Chadwick, 433 U.S. 1, 11 (1977); see United States v. Neumann, 585 F.2d 355, 360 
(8th Cir. 1978) (search of closed box after defendants removed from car and handcuffed not valid search 
incident to arrest).

158. See United States v. Schleis, 582 F.2d 1166, 1170 (8th Cir. 1978) (en banc) (search of locked 
briefcase at station house not valid search incident to arrest).

159. 433 U.S. 1 (1977).
160. Id. at 13. The locker was opened and searched after it had been transported to the police station. Id.
161. Id. at 13-16.
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Vehicle Searches. Police may conduct warrantless searches of vehi
cles162 if there is probable cause to believe that the vehicle contains contra
band or evidence of a crime163 and if the search is conducted under exigent 
circumstances.164 The inherent mobility of vehicles, which often makes it 
impractical to obtain a warrant before evidence is hidden or destroyed, is 
traditionally cited as the justification for the vehicle exception.165 Thus, a 
warrantless search should not be upheld if it is unlikely that the vehicle will be 
moved or that anyone will have access to it.166 Lower courts have been

162. The term 'vehicle' is not limited to automobiles. See United States v. Cadena, 588 F.2d 100, 101-02 
(5th Cir. 1979) (seagoing vessel); United States v. Weinrich, 586 F.2d 481, 492 (Sth Cir. 1978) (same), cert, 
denied, 99 S. Ct. 2041 (1979); United States v. Freeman, 579 F.2d 942, 948 (5th Cir. 1978) (same).

163. See, e.g., United States v. Hawkins, 595 F.2d 751, 752 (D.C. Cir.) (probable cause to search trunk 
of automobile existed when defendant observed alongside car engaging in drug peddling and placing money 
tn trunk), cert, denied, 99 S. Ct. 2005 (1979); United States v. Soto, 591 F.2d 1091, 1099 (Sth Cir.) 
(probable cause to search heavily loaded van stopped near area of smuggling activities when odor of 
marijuana emanated from van), cert, denied, 99 S. Ct. 2862 (1979); United States v. Wright, 588 F.2d 189, 
193 (Sth Cir. 1979) (search in area known for smuggling justified when driver made repeated border 
crossings, tried to evade officers, and gave false information when stopped); United States v. Grajeda, 587 
F.2d 1017, 1019 (9th Cir. 1978) (per curiam) (probable cause to search vehicle created when driver stopped 
for motor vehicle violation acted nervous and gave false identification information); United States v. 
Azhocar, 581 F.2d 735, 737 (9th Cir. 1978) (probable cause to stop and search automobile after convicted 
drug felon met with known drug traffickers, delivered package to defendant, and took evasive action when 
pursued), cert, denied, 440 U.S. 907 (1979); United States v. Gaultney, 581 F.2d 137, 143 (5th Cir. 1978) 
(probable cause to search trunk existed when DEA agents had every reason to believe trunk contained 
cocaine).

The automobile exception frequently is used to justify stops of vehicles near international borders. See 
United States v. Torres, 590 F.2d 156, 157 (5th Cir. 1979) (per curiam) (probable cause to search 
automobile trunk established when suspect tried to avoid border checkpoint, fled at high speed, made false 
statements, possessed revolver, and struggled with officer); United States v. Bender, 588 F.2d 200, 202 (5th 
Cir. 1979) (per curiam) (when contraband discovered at border checkpoint in one of two cars traveling in 
tandem, probable cause existed to stop second car after it left checkpoint); United States v. McLaughlin, 
578 F.2d 1180, 1183 (5th Cir. 1978) (when roving patrol detected odor of marijuana in car lawfully 
stopped, likelihood that suspects might return to remove or destroy evidence validated warrantless search); 
United States v. Saenz, 578 F.2d 643, 647 (5th Cir. 1978) (probable cause to search car coming from 
unpatrolled area near border when driver appeared nervous, claimed alien registration card lost, and mud 
seen on floor of car), cert, denied, 439 U.S. 1075 (1979); United States v. Arredondo-Hernandez, 574 F.2d 
1312, 1316 (5th Cir. 1978) (warrantless search of wooden camper mounted on pickup truck valid when 
officer believed structural discrepancy concealed secret compartment for smuggling); United States v. 
Ogden, 572 F.2d 501, 502 (5th Cir.) (per curiam)(odor of marijuana detected by border patrolman at 
checkpoint established probable cause to search automobile), cert, denied, 439 U.S. 979 (1978).

164. See United States v. Orozco, 590 F.2d 789, 793 (9th Cir.) (exigent circumstances justified 
warrantless search of easily movable vehicle containing packages of cocaine that could be hidden or 
destroyed), cert, denied, 99 S. Ct. 2845 (1979); United States v. Bryant, 580 F.2d 812, 813 (5th Cir. 1978) 
(corroborated tip concerning possession of sawed-off shotgun coupled with likelihood of suspect’s 
imminent departure validated search); United States v. Freeman, 579 F.2d 942, 948 (5th Cir. 1978) 
(exigency created by moving vessel justified search of ship when customs officials conducting routine 
document check saw persons hiding below); United States v. Alden, 576 F.2d 772, 775-76 (8th Cir.) (search 
of parked vehicle driven earlier by suspected bank robber valid because accomplices might remove vehicle 
or destroy evidence), cert, denied, 439 U.S. 855 (1978).

165. See, e.g., Chambers v. Maroney, 399 U.S. 42, 51 (1970) (automobile search involves exigent 
circumstances because car movable, occupants alerted, and car’s contents may never be found again if 
warrant required); United States v. Weinrich, 586 F.2d 481, 492-93 (5th Cir. 1978) (warrantless search of 
boat linked to drug suspect justified by inherent mobility of vessel), cert, denied, 99 S. Ct. 2041 (1979); 
United States v. Roberts, 583 F.2d 1173, 1178 (10th Cir. 1978) (when individual observed placing package 
of heroin in automobile, warrantless search justified by mobility of auto), cert, denied, 439 U.S. 1080 
(1979).

166. See Coolidge v. New Hampshire, 403 U.S. 443, 460-64 (1971) (no exigent circumstances justified 
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reluctant, however, to limit this exception to situations in which exigent 
circumstances clearly exist.* 167 Similarly, in Chadwick the Supreme Court 
moved away from the exigency requirement and identified the diminished 
expectation of privacy associated with automobiles as the primary justifica
tion for this exception to the warrant requirement.168

warrantless search of automobile in defendant's driveway when defendant in custody and no likelihood 
that automobile could be removed before warrant obtained).

167. See United States v. Hawkins, 595 F.2d 751, 753 (D.C. Cir.) (per curiam) (officer validly searched 
trunk of parked vehicle after defendant’s arrest because of need for tangible evidence to vindicate belief that 
suspect selling drugs), cert, denied, 99 S. Ct. 2005 (1979); United States v. Gaultney, 581 F.2d 1137, 1143 
(5th Cir. 1978) (search of box in locked, parked truck following defendant’s arrest justified by likelihood of 
potential flight).

168. 433 U.S. at 12. The Court refused to extend the protection granted by this exception to the 
warrantless search of a locked footlocker taken from the trunk of an automobile at the time of arrest but 
not opened until law enforcement officers had removed it to the station house. Id. at 4-5, 13. The Court 
stressed the defendants’ continuing privacy interest in the footlocker and the absence of exigent 
circumstances justifying an immediate search. Id. at 13-16.

169. Factors considered by courts applying Chadwick include whether the personal property searched 
was locked, whether it was in the vehicle or the trunk, and what privacy expectation was reasonable in light 
of the property’s characteristics. Compare United States v. Milhollan, 599 F.2d 518, 527 (3d Cir.) (search 
of unlocked satchel found on back seat of vehicle valid because part of automobile search), cert, denied, 100 
S. Ct. 221 (1979) and United States v. Ochs, 595 F.2d 1247, 1255 (2d Cir.) (search of unlocked briefcase 
containing records of illegal activities taken from vehicle valid because vehicle exception attached to 
unlocked case), cert, denied, 100 S. Ct. 435 (1979) and United States v. Neumann, 585 F.2d 355, 361 (8th 
Cir. 1978) (search of shopping box on floor of car valid) and United States v. Duckett, 583 F.2d 1309, 1313 
(5th Cir. 1978) (search of envelopes bearing name of addressee other than defendant visible on dashboard 
validly seized after arrest for driving without license) with United States v. Johnson, 588 F.2d 147, 151 (5th 
Cir.) (search of luggage validly seized during airplane search requires warrant), cert, denied, 99 S. Ct. 1801 
(1979) and United States v. Stevie, 582 F.2d 1175, 1179 (8th Cir.) (en banc) (search of luggage taken from 
rental car after arrest requires warrant), cert, denied, 99 S. Ct. 3102 (1978).

In United States v. Stewart, 595 F.2d 500 (9th Cir. 1979) (per curiam), the court upheld the warrantless 
search of an attache case lying open on a rear car seat on the ground that Chadwick would not be applied 
retroactively. Id. at 503; accord, United States v. Berry, 571 F.2d 2, 3 (7th Cir. 1978) (Chadwick not to be 
retroactively applied); United States v. Reda, 563 F.2d 510, 511 (2d Cir. 1977) (per curiam) (same), cert, 
denied, 435 U.S. 993 (1978); United States v. Montgomery, 558 F.2d 311,311 (5th Cir. 1977) (per curiam) 
(same).

170. 99 S. Ct. 2586 (1979).
171. Id. at 2588.
172. Id. at 2594.
173. Id. at 2593.
174. Id. at 2594.

Chadwick created uncertainty concerning the circumstances in which the 
vehicle exception will validate the search of personal property seized from an 
automobile.169 170 The Supreme Court addressed that issue this Term in Arkansas 
v. Sanders.™ In Sanders, officers stopped a taxi in which the defendants were 
passengers, immediately opened the unlocked suitcase in the vehicle’s trunk, 
and discovered marijuana.171 In upholding the exclusion of the evidence 
seized, the Court stated that the warrant requirement applies to personal 
luggage taken from a moving vehicle lawfully stopped to the same degree it 
applies to luggage seized at other locations.172 Once the personal property to 
be searched has been seized, the extent of its mobility is not affected by the 
place from which it has been taken.173 Thus, insofar as police are entitled to 
conduct warrantless searches of personal luggage, their actions must be 
justified under some exception to the warrant requirement other than that for 
automobiles.174
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In Delaware v. Prouse'15 the Court held this Term that arbitrary vehicle 
stops on public highways to check drivers’ licenses and vehicle registrations 
are unreasonable under the fourth amendment.176 Drawing an analogy to 
border search cases, the Court asserted that the state could promote public 
safety by setting up checkpoints, roadblocks, or other means less intrusive 
than the sporadic and random stops of motorists.177 Reiterating its concern 
for the individual’s reasonable expectation of privacy, the Court noted that an 
individual traveling or operating a vehicle does not lose all expectations of 
privacy simply because the vehicle and its use are subject to government 
regulation.178

OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Consent Searches. A search conducted in the absence of a warrant,
probable cause, or exigent circumstances is nonetheless valid if authorized by 
voluntary consent.179 Consent must be given by one who exercises legitimate 
authority over the items or areas to be searched.180 Consent to search may be

175. 440 U.S. 648 (1979).
176. Id. at 663.
177. Id. at 656-57.
178. Id. at 662-63.
179. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973). The Supreme Court indicated that its 

holding in Schneckloth was a narrow one, limited to instances when the subject of a search was not in 
custody. Id. at 248. In United States v. Watson, 423 U.S. 411 (1976), however, the Court subsequently 
insisted that “the fact of custody alone has never been enough in itself to demonstrate a coerced confession 
or consent to search." Id. at 424-25; cf. note 191 infra and accompanying text (fact of custody considered in 
determining voluntariness of consent). But see 423 U.S. at 456-57 (Marshall, J., with Brennan, J„ 
dissenting) (fact of custody crucial to Court’s decision in Schneckloth).

A prosecutor who relies on consent to justify the lawfulness of a search must prove that the consent was 
freely and voluntarily given. Bumper v. North Carolina, 391 U.S. 543, 548 (1968). In addition, the agents 
who conduct the search must act with knowledge of the consent. See United States v. Glasby, 576 F.2d 734, 
737 (7th Cir.) (Government cannot rely on consent to justify search when agents who conducted search 
unaware that defendant had given consent to other agents), cert, denied, 439 U.S. 854 (1978).

180. A third party who has common authority or control over the premises or effects to be inspected can 
give valid consent to a search on the theory that the other joint occupants or owners have assumed the risk 
that such consent might be given. United States v. Matlock, 415 U.S. 164, 169-71 & n.7 (1974); see United 
States v. Hendrix, 595 F.2d 883, 885 (D.C. Cir. 1979) (per curiam) (defendant’s wife has authority to 
consent to search of apartment despite defendant’s explicit refusal to consent); United States v. Miroyan, 
577 F.2d 489, 493 (9th Cir.) (airplane owner has authority to consent to placement of electronic tracking 
device in rental plane), cert, denied, 439 U.S. 896 (1978); cf. United States v. Rodríguez, 596 F.2d 169, 174 
(6th Cir. 1979) (private carrier has no authority to allow police to search package when defendant had no 
notice at time of shipment of carrier’s right to do so).

In theory, a third party’s authority to consent to a search is limited by the scope of control legitimately 
exercised over the property to be searched. See Matlock v. United States, 415 U.S. 164, 171 & n.7 (1974) 
(coinhabitant’s authority to consent rests on mutual use of property). In practice, however, it is unclear 
what degree of common authority is required before a third party may legally consent to a police search of 
another’s property. Compare Frazier v. Cupp, 394 U.S. 731, 740 (1969) (although third party has 
permission to use only one compartment of duffel bag, he can validly consent to police search of entire bag) 
with United States v. Block, 590 F.2d 535, 540-41 (4th Cir. 1978) (mother can consent to search of son’s 
house, but has no authority to permit inspection of locked footlocker in his room). 
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express181 or it may be implied from the circumstances.182 The search may 
not, however, exceed the scope of the consent.183

In the 1973 case of Schneckloth v. Bustamonte'M the Supreme Court gave 
content to the term “voluntary consent.” The Court reasoned that consent to 
search means the relinquishment of fourth amendment rights designed to 
“[protect] the ‘security of an individual’s privacy against arbitrary intrusion 
by the police,’”185 but does not involve the “integrity of the factfinding 
process.”186 The validity of an individual’s consent to search, therefore, is not 
measured by the strict standard of knowing and intelligent waiver applied to 
fifth and sixth amendment rights that are designed to ensure a fair trial.187

181. See United States v. Massey, 594 F.2d 676, 677 (8th Cir. 1978) (defendant consented to warrantless 
search of car); United States v. Tobin, 576 F.2d 687, 695 (5th Cir.) (defendant executed form authorizing 
warrantless search of car by FBI), cert, denied, 439 U.S. 896 (1978).

182. See Canal Zone v. Sierra, 594 F.2d 60, 71-72 (5th Cir. 1979) (consent to search of house implied 
when defendant gives police directions to house, describes contraband hidden there, and when warned of 
probable search replies that he does not object); United States v. Miller, 589 F.2d 1117, 1131 (1st Cir. 1978) 
(consent to search of luggage in car trunk implied when defendant unlocks luggage for police and disclaims 
any knowledge or interest), cert, denied, 440 U.S. 958 (1979).

An individual who abandons or otherwise disposes of items in trash receptacles is considered to retain 
no reasonable expectation of privacy in the abandoned objects and thus to give implied consent to their 
seizure by others. Abel v. United States, 362 U.S. 217, 241 (1960); see United States v. Crowell, 586 F.2d 
1020, 1025 (4th Cir. 1978) (no reasonable expectation of privacy in discarded items in absence of proof of 
special arrangement for inviolate disposition of garbage), cert, denied, 440 U.S. 959 (1979); United States v. 
Alden, 576 F.2d 772, 776-77 (8th Cir.) (no expectation of privacy in abandoned pile of partially burned 
trash located within curtilage of residence but unsecured and exposed to wind), cert, denied, 439 U.S. 855 
(1978). But cf. People v. Krivda, 5 Cal. 3d 357, 365-66, 486 P.2d 1262, 1267-69, 69 Cal. Rptr. 62, 67-69 
(1971) (placement of trash barrels on sidewalk for collection does not make contents public property).

183. A search purportedly justified by consent is invalid if different from that for which the consent was 
obtained. See Gouled v. United States, 255 U.S. 298, 306 (1921) (business acquaintance obtained 
defendant’s consent to enter office and conducted extensive search for police when defendant left room; 
search illegal); Graves v. Beto, 424 F.2d 524, 525 (5th Cir.) (defendant arrested for public drunkenness 
consented to blood test for alcohol content; use of sample to implicate defendant in rape illegal), cert, 
denied, 400 U.S. 960 (1970).

Similarly, a search and seizure based on consent must not exceed the limitations placed on the consent. 
See United States v. Abbott, 546 F.2d 883, 885 (10th Cir. 1977) (defendant’s wife consented to search of car 
in her presence and with her assistance; search in her absence illegal). No further evidence may be seized 
after consent has been withdrawn, but evidence acquired prior to the withdrawal of consent remains 
admissible. See United States v. Ward, 576 F.2d 243, 244 (9th Cir. 1979) (copies of tax records made by 
Internal Revenue Service before defendant requested return admissible). A court may view the defendant’s 
failure to object to a search that exceeds the exact scope of his initial consent as an indication that the 
defendant’s initial consent authorized the expanded search. See United States v. Sierra-Hernandez, 581 
F.2d 760, 764 (5th Cir.) (although defendant expressly consented only to border agent’s request to look 
inside truck, agent’s subsequent search under truck hood valid because defendant failed to protest or 
retract consent), cert, denied, 439 U.S. 936 (1978).

Cases involving searches that go beyond the intended scope of an individual’s consent should be 
distinguished from misplaced trust cases. In the latter circumstances courts have consistently admitted 
voluntary disclosures of criminal conduct to undercover officers despite defendants’ claims that they did 
not consent to the use of the information for prosecutorial purposes. See Hoffa v. United States, 385 U.S. 
293, 302 (1966) (fourth amendment does not protect misplaced belief that confidant will not reveal 
wrongdoing to police); Lewis v. United States, 385 U.S. 206, 207 (1966) (defendant who invites undercover 
agent home to consummate narcotics deal relinquishes fourth amendment rights); United States v. Bullock, 
590 F.2d 117, 120-21 (5th Cir. 1979) (defendant who invites undercover agent home and voluntarily shows 
agent illegal firearms relinquishes fourth amendment rights).

184. 412 U.S. 218 (1973).
185. Id. at 242 (quoting Wolf v. Colorado, 338 U.S. 25, 27 (1949)).
186. Id.
187. Id. at 241-42, 246; see United States v. Stevens, 595 F.2d 569, 571 (10th Cir. 1979) (strict waiver 
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Instead, the Court held that the totality of the circumstances must be 
examined to determine whether the consent was voluntary.188 Although no 
single consideration controls the totality of the circumstances test,189 the 
courts have noted several elements that may be considered: Whether the 
defendant had knowledge of his right to refuse consent;190 whether he was in 
custody when he consented;191 whether he gave consent subsequent to a claim 
of lawful authority;192 whether, if in custody, he had been given Miranda 

standards inapplicable in fourth amendment cases); Smith v. Wainright, 581 F 2d 1149, 1152 (5th Cir. 
1978) (consenting to search not equivalent to making self-incriminating statement; consent instead raises 
fourth amendment question of voluntariness).

188 412 U.S. at 227, 248-49. The Tenth Circuit has established a somewhat stricter standard for 
consent on the ground that the right to refuse consent is a “fundamental constitutional right” requiring 
convincing evidence of waiver through “clear and positive testimony that consent was ‘unequivocal and 
specific’ and was ‘freely and intelligently given.’” United States v. Abbott, 546 F.2d 883, 885 (10th Cir.
1977) . Compare United States v. DiGiacomo, 579 F.2d 1211, 1216 (10th Cir. 1978) (no convincing 
evidence of waiver when police told defendant that he was suspected of serious crime, would go to jail, and 
had to turn over counterfeit money) with United States v. Heath, 580 F.2d 1011, 1024 (10th Cir. 1978) 
(convincing evidence of waiver when defendant, not under arrest, signed waiver form after search of purse 
and body for heroin). Similarly, the Sixth Circuit requires that “consent must be proved by clear and 
positive testimony, and, to be voluntary, it must be unequivocal, specific, and intelligently given, 
uncontaminated by any duress or coercion.” United States v. Scott, 578 F.2d 1186, 1188-89 (6th Cir.), cert, 
denied, 439 U.S. 870 (1978). The First Circuit has specifically rejected the Tenth Circuit’s standard of 
waiver, noting that the characterization of the right to refuse consent as a "fundamental constitutional 
right” was expressly rejected by Schneckloth. United States v. Miller, 589 F.2d 1117, 1130-31 (1st Cir.
1978) , cert, denied, 439 U.S. 958 (1979). Instead, the First Circuit holds that a waiver need not be 
"unequivocal and specific,” but can be inferred without such close scrutiny. See id. (waiver upheld when 
defendant disclaimed interest in suitcases to be searched).

189. Schneckloth v. Bustamonte, 412 U.S. at 226-27,229.
190. Id. at 229, 248-49. Compare United States v. Tobin, 576 F.2d 687, 690 (5th Cir.) (when waiver form 

states that defendant can refuse consent, consent given thereunder valid), cert, denied, 439 U.S. 1051 (1978) 
and United States v. Juarez, 573 F.2d 267, 274 (5th Cir.) (consent found valid in light of fact that defendant 
was criminal lawyer), cert, denied, 439 U.S. 915 (1978) with United States v. Walters, 591 F.2d 1195, 1200 
(5th Cir.) (consent invalid when defendant unaware of right to refuse consent), cert, denied, 99 S. Ct. 2892 
(1979) and United States v. Molt, 589 F.2d 1247, 1251-52 (3d Cir. 1978) (consent invalid when 
misrepresentation by government agents led defendant to believe that he must consent).

Although knowledge of the right to refuse consent is one element to be considered in determining 
voluntariness, the Government need not establish such knowledge to prove an effective consent. 
Schneckloth v. Bustamonte, 412 U.S. at 249; see United States v. Stevens, 595 F.2d 569, 570-71 (10th Cir.
1979) (Schneckloth does not require that suspect know he has right to refuse consent, or be informed of 
such right; trial court’s finding of voluntariness not clearly erroneous); United States v. Scott, 590 F.2d 
531, 534-35 (3d Cir. 1979) (although defendant unaware of right to refuse, consent might be valid; case 
remanded to determine voluntariness based on totality of circumstances).

191. United States v. Watson, 423 U.S. 411, 424-25 (1976). Compare United States v. Postal, 589 F.2d 
862, 890 (5th Cir.) (defendant arrested on boat; subsequent consent to search boat valid), cert, denied, 100 
S. Ct. 61 (1979) and United States v. Campbell, 581 F.2d 22, 27-28 (2d Cir. 1978) (defendant arrested in 
apartment; subsequent consent to search premises valid) and United States v. Heath, 580 F.2d 1011, 1024 
(10th Cir. 1978) (defendant not under formal arrest, but not free to leave premises; consent to search car 
valid) with United States v. Walters, 591 F.2d 1195, 1200 (Sth Cir.) (although defendant “requested” to 
accompany police to customs area, police would have insisted had she refused; subsequent consent to strip 
search invalid), cert, denied, 99 S. Ct. 2892 (1979). The Fifth Circuit notes that when attempting to 
establish voluntary consent after an illegal stop, the Government has a much heavier burden than when 
consent is given after a permissible stop. Compare United States v. Ballard, 573 F.2d 913, 916 (5th Cir. 
1978) (Government failed to establish intervening circumstances showing consent attenuated from illegal 
stop; consent invalid) with United States v. Troutman, 590 F.2d 604, 606 (5th Cir. 1979) (per curiam) 
(Government established intervening circumstance by showing that defendant advised of right to refuse 
consent).

192. Bumper v. North Carolina, 391 U.S. 543, 548-49 (1968). Compare United States v. Lopez, 581 F.2d 
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warnings;193 whether police questioning had been coercive;194 whether the 
individual cooperated with the police search;195 and the individual’s general 
intelligence196 and subjective state of mind,197 including the possibility of 
exhaustion or intoxication.198

1338. 1343 (9th Cir. 1978) (consent to search valid when border patrol agent merely in uniform) and 
United States v. Juarez, 573 F.2d 267, 272 (5th Cir.) (consent valid although narcotics agent told 
defendant, “Well, I'm going to have to search you”), cert, denied, 439 U.S. 915 (1978) with United States v. 
Walters, 591 F.2d 1195, 1200 (5th Cir.) (consent invalid when customs agent’s “request” that defendant 
return to customs area merely rhetorical), cert, denied, 99 S. Ct. 2892 (1979) and United States v. Molt, 589 
F.2d 1247, 1251-52 (3d Cir. 1978) (consent invalid when customs agents misrepresented authority to 
search).

193. United States v. Watson, 423 U.S. 411, 425 (1976). Compare United States v. Busic, 592 F.2d 13, 22 
(2d Cir. 1978) (defendant given Miranda warnings and exercised right to remain silent; subsequent consent 
to search valid) and United States v. Miller, 589 F.2d 1117, 1132 (1st Cir. 1978) (defendant given Miranda 
warnings twice; consent valid), cert, denied, 440 U.S. 958 (1979) with United States v. DiGiacomo, 579 
F 2d 1211, 1214-15 (10th Cir. 1978) (defendant given faulty Miranda warnings; consent invalid).

194. Schneckloth v. Bustamonte, 412 U.S. at 229. Compare United States v. Hall, 587 F.2d 177, 182 (5th 
Cir.) (search questionable when police threaten to get search warrant if defendant’s wife does not consent; 
harmless error), cert, denied, 99 S. Ct. 2405 (1979) with United States v. Miller, 589 F.2d 1117, 1132 n. 13 
(1st Cir. 1978) (search valid although police officer threatens to seek warrant if defendant does not 
consent), cert, denied, 440 U.S. 958 (1979).

195. See Canal Zone v. Sierra, 594 F.2d 60, 71-72 (5th Cir. 1979) (consent valid when defendant drew 
map to help police locate his home and described items to be found there).

196. Schneckloth v. Bustamonte, 412 U.S. at 248; see United States v. Stevens, 595 F.2d 569, 570-71 
(10th Cir. 1979) (consent valid even though defendant young and poorly educated); United States v. Miller, 
589 F.2d 1117, 1132 (1st Cir. 1978) (consent valid when defendant had average education and intelligence), 
cert, denied, 440 U.S. 958 (1979).

197. Schneckloth v. Bustamonte, 412 U.S. at 226.
198. See United States v. Busic, 592 F.2d 13, 22 (2d Cir. 1978) (consent valid when defendant had 

chance to sleep before consenting); United States v. Juarez, 573 F.2d 267, 273-74 (5th Cir.) (consent valid 
when defendant appeared sober and in complete control of faculties), cert, denied, 439 U.S. 915 (1978).

199. E.g., United States v. Durham, 587 F.2d 799, 800 (5th Cir. 1979); United States v. Lopez. 581 F.2d 
1338, 1343 (9th Cir. 1978); United States v. Campbell, 581 F.2d 22, 28 (2d Cir. 1978).

200. 580 F.2d 1011 (10th Cir. 1978).
201. Id. at 1024.
202. Id. at 1035 (McKay, J., dissenting).
203. Id.
204. Id.
205. Id. at 1024 (majority opinion). The dissent asserted that there had been no “clear and positive 

testimony that consent was ‘unequivocal and specific’ and ‘freely and intelligently’ given” as required by 

Trial courts have wide latitude in resolving questions of voluntariness, and 
appellate courts will reverse a finding of voluntary consent only if it is clearly 
erroneous.199 This term in United States v. Heath200 the Tenth Circuit upheld a 
lower court finding that a defendant had voluntarily signed a waiver 
consenting to a search of her car for narcotics.201 Prior to the consent, four 
police officers detained the defendant for questioning in a friend’s apartment; 
although not formally under arrest, the defendant was not free to leave.202 In 
addition, officers searched the defendant’s purse and a policewoman subjected 
her to a skin and body-cavity search.203 The defendant testified that the 
officers told her that she had to consent to the search and that any narcotics 
found in her car could not be used as evidence in court.204 Notwithstanding 
these egregious circumstances, in affirming the defendant’s conviction the 
court of appeals stated that ample evidence supported the trial court’s finding 
of voluntary consent.205
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Seizure of Items in Plain View. A police officer may seize an item in
plain view without a warrant206 when the officer observes the object from a 
lawful vantage point,207 when the seized item is immediately recognizable as 
evidence,208 and when the discovery is inadvertent.209 In Coolidge v. New 
Hampshire2'0 the Supreme Court explained that the plain view doctrine is an 
attempt to balance the individual privacy interests protected by the warrant 
requirement with the societal need for effective law enforcement.211 The Court 

Tenth Circuit standards. Id. at 1035 (McKay, J., dissenting); see note 188 supra (discussing circuits’ 
standards of voluntariness).

206. Coolidge v. New Hampshire, 403 U.S. 443, 465 (1971).
207. Id. at 466; Harris v. United States, 390 U.S. 234, 236 (1968) (per curiam); see, e.g., United States v. 

Miller, 589 F.2d 11 17, 1125-26 (1st Cir. 1978) (police, justified in boarding abandoned yacht to investigate 
suspected drowning, lawfully seized navigational chart used for smuggling found in plain view on cabin 
floor), cert, denied. 440 U.S. 958 (1979); United States v. Schire, 586 F.2d 15, 17-18 (7th Cir. 1978) (police 
executing arrest and search warrants lawfully seized stolen car found on premises described in search 
warrant); United States v. Jackson, 585 F.2d 653, 660-61 (4th Cir. 1978) (police, justified by witness’ tip 
and “for-rent” sign outside vacant house in looking through window of house, lawfully seized bag of 
betting slips in plain view); United States v. Campbell, 581 F.2d 22, 27 (2d Cir. 1978) (police, justified in 
arresting defendant in bedroom during escape attempt, lawfully seized incriminating clothes lying in plain 
view in room); cf. United States v. Orozco, 590 F.2d 789, 792 (9th Cir.) (police, who during investigatory 
stop looked in window of suspect’s car parked on public street and saw narcotics in plain view, did not 
"search" car), cert, denied, 439 U.S. 1049 (1978); United States v. Durland, 575 F.2d 1306, 1308 n.l (10th 
Cir. 1978) (confiscation of cocaine in envelope in plain view in car by police conducting arrest after hot 
pursuit may not constitute “search”).

Plain view observations may also provide probable cause to search when the police have a legal right to 
be in the position from which the observations are made. See, e.g., United States v. Broward, 594 F.2d 345, 
350 (2d Cir.) (police accompanying lawfully arrested suspect to apartment to inform wife of arrest have 
probable cause to procure warrant for marijuana visible from apartment doorway), cert, denied, 99 S. Ct. 
2882 (1979); United States v. Freeman, 579 F.2d 942, 947-48 (5th Cir. 1978) (customs officials looking 
below decks of boarded ship for armed persons and observing woman and baby hiding under table have 
probable cause to search for illegal aliens); United States v. Durland, 575 F.2d 1306, 1308 & n.l (10th Cir. 
1978) (police conducting undercover drug purchase and hot pursuit arrest and observing manila envelope 
known to contain cocaine in plain view in car have authority to seize envelope and conduct warrantless 
examination of contents).

208. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971); see United States v. Rodriguez, 596 F.2d 
169, 175 (6th Cir. 1979) (seizure valid when brown powder in plastic bags covered with talcum powder 
immediately recognizable as evidence of narcotics violation); United States v. Phillips, 593 F.2d 553, 556, 
558 (4th Cir. 1978) (seizure valid when telephone address book immediately recognizable as evidence of 
narcotics conspiracy), cert, denied, 99 S. Ct. 2169 (1979); United States v. Piatt. 576 F.2d 659, 660-61 (5th 
Cir. 1978) (seizure valid when foreign-manufactured pistol immediately recognizable as evidence of 
unregistered firearm violation).

209. Coolidge v. New Hampshire, 403 U.S. 443, 469 (1971); see United States v. Schire, 586 F.2d 15, 17- 
18 (7th Cir. 1978) (police executing warrant lawfully seized stolen car inadvertently discovered in plain 
view); United States v. Diaz, 577 F.2d 821, 823 (2d Cir. 1978) (police officer attempting to fix constantly 
running toilet in defendant’s apartment lawfully seized bag containing $14,000 in cash inadvertently 
discovered in tank); United States v. Piatt, 576 F.2d 659, 660-61 (5th Cir. 1978) (police officer reaching for 
prescription drug bottles on car seat lawfully seized firearm inadvertently discovered in plain view).

The seizure of evidence is not inadvertent if the discovery is anticipated, that is, if police know in 
advance the location of the evidence and intend to seize it. See Coolidge v. New Hampshire, 403 U.S. at 
469-70, 472 (search for and seizure of evidence in defendant’s car unlawful because police knew location of 
car and intended to seize it as evidence but failed to obtain valid search warrant). The inadvertent discovery 
requirement may apply only to evidence that is not contraband, a stolen object, or a dangerous 
instrumentality. Id. at 471; id. at 519 (White, J., with Burger, C.J., dissenting); cf. notes 228-30 infra and 
accompanying text (discussing Ninth Circuit holding that inadvertence requirement “obviated” when 
primary purpose of police action to make valid arrest of suspects).

210. 403 U.S. 443 (1971).
211. Id. at 467.
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concluded that during an otherwise lawful search, police who inadvertently 
discover evidence should not be required to ignore it until they can obtain a 
sufficiently particularized warrant.212

212. Id. at 467-68.
213. Id. at 468.
214. Id. at 466.
215. 577 F.2d 821 (2d Cir. 1978).
216. Id. at 823-24.
217. Id. at 824.
218. Id.
219. 596 F.2d 169 (6th Cir. 1979).
220. Id. at 175.
221. Id.
222. Coolidge v. New Hampshire, 403 U.S. at 466.
223. 583 F.2d 1309 (5th Cir. 1978).
224. Id. at 1314.
225. Id. at 1313-14.
226. Id. at 1314; cf. United States v. Schire, 586 F.2d 15, 19 (7th Cir. 1978) (“immediately apparent” 

means not “apparent at first glance, but rather, apparent without other information than that which the 
officers properly [possess] before their search [is] over").

Plain view alone, however, is never enough to justify the warrantless 
seizure of evidence.213 To prevent overly intrusive seizures, Coolidge requires 
that police have a lawful justification for being in the position from which 
they see the evidence.214 This term in United States v. Diaz2'5 the Second 
Circuit held that the “lawful presence” requirement was satisfied when a 
police officer, following the arrest of a defendant in his apartment on 
narcotics charges, innocently attempted to fix a running toilet and found a 
paper bag of cash stuffed in the water tank.216 The court noted that police 
lawfully remained in the defendant’s apartment only to secure it until a search 
warrant could be obtained,217 and concluded that the officer was lawfully 
present in the bathroom because a tenant had indicated that the toilet was 
broken and did not object to the officer’s action, and because the officer was 
not interested in searching for evidence but was simply “applying his 
homeowner’s skill to the continuously troublesome toilet.”218 Similarly, the 
Sixth Circuit this term in United States v. Rodríguez2'9 held that police were 
lawfully present when called by a private mail carrier to inspect a package 
that the carrier had opened illegally.220 Because the police had not been 
involved in the carrier’s illicit action, they could lawfully seize narcotics in 
plain view from the opened package.221

The requirement that a seized item be immediately recognizable as 
evidence is meant to ensure that the plain view doctrine will not be used to 
justify exploratory searches.222 This term in United States v. Duckett223 the 
Fifth Circuit elaborated on this requirement in holding that a police officer 
could legally seize two envelopes that he saw in plain view on a van dashboard 
during a lawful traffic stop.224 Both envelopes bore a state administrative 
agency return address; one letter was addressed to someone other than the 
driver and the second was open, revealing two United States Treasury checks 
payable to someone other than the driver.225 In upholding the admissibility of 
the checks, which proved to be stolen, the court explained that “[t]here is no 
rule of law which requires an officer to know with absolute certainty that all 
elements of a putative crime have been completed when he seizes an article 
which reasonably appears to be incriminating evidence.”226
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The inadvertent discovery requirement of the plain view doctrine does not 
excuse police who have probable cause to believe that an item will be found 
during a search from applying for a warrant authorizing the seizure.227 This 
term, however, two circuits interpreted the inadvertent discovery requirement 
to broaden the reach of the plain view doctrine. The Ninth Circuit in United 
States v. Blalock21* ruled that Drug Enforcement Administration agents, 
when informed that a defendant had a bag of heroin under his shop counter, 
could lawfully enter the shop immediately to arrest the defendant, and, while 
lawfully checking behind the counter for hidden persons, could seize the 
paper bag of heroin in plain view under the counter.229 The court held that the 
circumstances surrounding the seizure “obviated the inadvertence require
ment” because the primary motive for entry was to make valid arrests.230

Similarly, the Sixth Circuit in United States v. Hare2i} defined “inadvert
ent” under the plain view doctrine as “unintentional” rather than “unexpect
ed” or “unanticipated.”232 In Hare, government agents with a search warrant 
for firearms invited Drug Enforcement Administration agents investigating 
the defendant for narcotics violations to accompany them on a search.233 In 
addition to seizing guns in accordance with the warrant, the agents seized 
narcotics found in plain view.234 The court held that although the agents 
“expected that some drugs might be found,” this expectation did not rise to 
the level of probable cause.235 The court concluded that “unless the police had 
the ability and opportunity to obtain a warrant prior to the seizure of evidence 
and had failed to do so, the inadvertency requirement of the plain view 
doctrine has not been violated.”236 Because no warrant for the seizure of

227. Coolidge v. New Hampshire, 403 U.S. at 469-71. Justice White, dissenting in Coolidge, found the 
inadvertence requirement “punitive and extravagant” because it gives police who only suspect the existence 
of evidentiary items the right to seize these objects in plain view without a warrant, but denies the same 
ability to police who have probable cause to believe that they will find the items. Id. at 516-20 (White, J., 
with Burger, C.J., dissenting). The Sixth Circuit recently defended the rule against this objection:

It [the inadvertent discovery requirement] makes sense, however, if the fact is kept in mind 
that a warrant is normally required before a search can be conducted or a seizure effectuated, 
and if it is remembered that the only reason plain view seizures are permitted at all is because 
the intrusion which the Fourth Amendment seeks to guard against has already lawfully 
occurred, and the police are faced with a situation in which they observe evidence which they 
could not have obtained permission to seize, and which now is likely to disappear or be 
destroyed if they stop and leave to obtain a new warrant. This is the “exigency” which 
underlies the plain view doctrine, and without this exigency the entire rationale falls. We note 
that the police cannot create their own exigency by simply failing to obtain a warrant until 
they are faced with the evidence.

United States v. Hare, 589 F.2d 1291, 1295 (6th Cir. 1979).
228. 578 F.2d 245 (9th Cir. 1978).
229. Id. at 248-49. The bag, however, remained unopened until a search warrant was procured. Id. at 

249; cf. United States v. Durland, 575 F.2d 1306, 1308 & n.l (10th Cir. 1978) (police can seize and conduct 
warrantless examination of contents of envelope known to contain cocaine and seen in plain view in car 
during undercover drug purchase and after hot pursuit arrest).

230. 578 F.2d at 248; accord, United States v. Morrell, 524 F.2d 550, 555-56 (2d Cir. 1975).
231. 589 F.2d 1291 (6th Cir. 1979).
232. Id. at 1293-94.
233. Id. at 1292.
234. Id.
235. Id. at 1296.
236. Id at 1295. In Coolidge the Supreme Court based the inadvertent discovery requirement on the 
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narcotics could have been obtained, the seizure of the drugs was therefore 
“inadvertent” and valid.* 237

inability of the police to obtain a warrant without inconvenience when they discover evidence inadvertent
ly. 403 U.S. at 470. The Court found that the police had had ample opportunity to obtain a valid warrant 
before seizing the defendant’s car and no “exigent circumstances” justified their failure to do so. Id. at 472, 
478.

237. 589 F.2d at 1296.
238. Warrantless customs inspections of international letters and packages at United States ports-of- 

entry are included under the border search exception to the fourth amendment. United States v. Ramsey, 
431 U.S. 606, 620 (1973).

239. Torres v. Puerto Rico, 99 S. Ct. 2425, 2430-31 (1979); United States v. Ramsey, 431 U.S. 606, 616- 
17 (1977); Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973); Carroll v. United States, 267 U.S. 
132, 153-54(1925).

Immigration officers and customs agents derive broad authority to search persons and objects crossing 
the border from the Immigration and Nationality Act, § 287(a)(3), 8 U.S.C. § 1357(a)(l)-(4) (1976) 
(granting border patrol officers power to search for and arrest illegal aliens without warrant) and the Tariff 
Act of 1930, § 581(a), 19 U.S.C. § 482 (1976) (granting customs agents general power to search for and 
seize contraband).

240. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973).
241. California Bankers Ass'n v. Shultz, 416 U.S. 21, 63 (1974); see United States v. Swarovski, 592 F.2d 

131, 133 (2d Cir. 1979) (warrantless search of luggage of traveler about to leave country valid under fourth 
amendment).

242. The Supreme Court has broadly approved “routine inspection and searches of individuals” at 
borders. Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973). The Court has specifically included 
in this category the search of luggage or other belongings and effects. See Torres v. Puerto Rico, 99 S. Ct. 
2425, 2430-31 (1979) (baggage searches required to ensure belongings entitled to enter country); California 
Bankers Ass’n v. Schultz, 416 U.S. 21, 63 (1974) (foreign income transactions, like belongings and effects, 
may be examined without fourth amendment violation); United States v. Thirty-Seven Photographs, 402 
U.S. 363, 376 (1971) (although obscene materials may be kept legally in home, they may be seized from 
luggage at borders).

The Ninth Circuit has permitted routine limited pat-downs and searches of outer clothing, pockets, 
purses, and wallets. See United States v. Rodríguez, 592 F.2d 553, 556 (9th Cir. 1979) (anyone at border 
may be stopped for questioning and subjected to inspection of luggage, handbags, pockets, and wallets 
without suspicion on part of customs officials). The Ninth Circuit has noted, however, that “between a 
search of pockets and a strip search there can be a wide variety of types of intrusion, with varying degrees of 
intrusiveness, and we would be reluctant to hold that no suspicion at all is required until full disrobing is 
demanded." United States v. Palmer, 575 F.2d 721, 723 (9th Cir.), cert, denied, 439 U.S. 875 (1978). Other 
circuits have generally required some degree of suspicion before permitting pat-downs. See note 244 infra 
and accompanying text.

243. See United States v. Ramsey, 431 U.S. 606, 618 n.13 (1977) (leaving open question whether and 
under what circumstances border search might be unreasonable because conducted in offensive manner).

244. For strip searches the Fifth Circuit uses a standard of “reasonable suspicion” that depends on the

Border Searches. The inherent sovereign authority of the United States
to protect its territorial integrity justifies warrantless routine inspections of 
luggage and other personal belongings and effects238 at an international 
border239 or its functional equivalent.240 Warrantless border searches may be 
conducted whether the suspect is entering or leaving the country.241 Although 
neither probable cause nor reasonable suspicion of illegal activity is necessary 
to conduct routine searches,242 some evidence short of probable cause is 
required for more intrusive personal searches. The Supreme Court has 
declined to specify under what circumstances personally offensive border 
inspections may take place,243 but the circuits have developed standards 
requiring some degree of suspicion for such searches.244
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In general, these relaxed standards for warrantless searches apply at an 
international border or its functional equivalent.245 In the 1976 case of United

totality of the circumstances. See. e.g., United States v. Walters, 591 F.2d 1195, 1199 (5th Cir.) (reasonable 
suspicion to request defendant’s return to customs enclosure for strip search based on defendant’s bulky 
clothing in warm climate and lies about not knowing several persons nearby), cert, denied, 99 S. Ct. 2892 
(1979); United States v. Carroll, 591 F.2d 1132, 1135-36 (5th Cir. 1979) (reasonable suspicion to conduct 
search based on marijuana traces in truck driven by known narcotics smuggler, truck and camper both 
equipped with C.B radios often used by smugglers, camper only vehicle within truck’s limited C.B. radio 
range, camper secluded at back portion of rest area not normally used by tourists, and both trucks and 
campers en route from river area); United States v. Carter, 590 F.2d 138, 139-40 (5th Cir. 1979) 
(reasonable suspicion to conduct limited strip search based on defendant’s short stay in country known to 
be source of drugs, bulky clothing, extreme nervousness during questioning, and interference with 
inspection of baggage).

To justify strip searches, the Ninth Circuit requires a “real suspicion” based on “objective, articulable 
facts" indicating that a suspect is concealing contraband. See United States v. Rodríguez, 592 F.2d 553, 
556 (9th Cir. 1979) (objects associated with narcotics smuggling found in defendant’s luggage provided 
objective, articulable facts justifying strip search); United States v. Palmer, 575 F.2d 721, 722-23 (9th Cir.) 
(slender young woman wearing no bra and loose dress, but wearing bulky girdle that affected her walk 
presented objective, articulable facts to support request that she lift dress so that girdle could be examined), 
cert, denied, 439 U.S. 875 (1978); cf. United States v. Wilmot, 563 F.2d 1298, 1300 (9th Cir. 1977) (unlike 
strip search, mere pat-down not sufficiently intrusive to require “real suspicion” of illegal activity). The 
Fifth Circuit has expressly rejected the “real suspicion” standard, claiming that “reasonable suspicion” 
affords sufficient fourth amendment protection. United States v. Smith, 557 F.2d 1206, 1208 & n.l (5th 
Cir. 1977), cert, denied, 434 U.S. 1073 (1978). In practice, however, the Fifth and Ninth Circuit standards 
have not resulted in significantly different holdings.

Other circuits have generally used the “reasonable suspicion” standard for personally intrusive searches 
of individuals suspected of concealing contraband. See United States v. Carter, 592 F.2d 402, 405 (7th Cir.) 
(initial routine search revealing large quantity of currency and packets of white substance in defendant’s 
pockets created reasonable suspicion for strip search), cert, denied, 99 S. Ct. 2001 (1979); United States v. 
Asbury, 586 F.2d 973, 977-78 (2d Cir. 1978) (tip from reliable source that defendant carrying contraband, 
defendant’s loose-fitting clothing, avoidance of eye contact with border officials, and unusual bulge felt at 
defendant’s midriff during pat-down provided reasonable suspicion for strip search); United States v. 
Ritch, 583 F.2d 1 179, 1182 (1st Cir.) (defendant’s nervousness, statement that he had been hunting in 
Columbia, absence of hunting gear, and possession of briefcase with false bottom created reasonable 
suspicion to search defendant and personal effects), cert, denied, 439 U.S. 463 (1978); United States v. 
Fitzgibbon, 576 F.2d 279, 284 (10th Cir.) (purchase of ticket from Denver to Canada with return flight 40 
minutes after arrival and defendant's nervousness while baggage searched created reasonable suspicion for 
removal of boot in which money found), cert, denied, 439 U.S. 910 (1978).

The more intrusive the search, the greater is the Government’s burden of proving the reasonableness of 
the search. United States v. Barger, 574 F.2d 1283, 1285-86 (5th Cir. 1978) (quoting United States v. Love, 
413 F. Supp. 1122, 1127 (S.D. Tex.), affd, 538 F.2d 898 (5th Cir.), cert, denied, 429 U.S. 1025 (1976)). 
Both the Fifth and Ninth Circuits have specified that a “clear indication" that a suspect is concealing 
contraband is necessary to justify an examination of body cavities. Compare United States v. Himmel- 
wright, 551 F.2d 991, 995 & n.10, 996 (Sth Cir.) (defendant’s traveling alone, wearing platform shoes often 
used to smuggle contraband, and evasive answers gave clear indication of criminal conduct as required for 
body cavity search), cert, denied, 434 U.S. 902 (1972) with Henderson v. United States, 390 F.2d 805, 808 
(9th Cir. 1967) (agent’s mistaken belief that defendant previously stopped for smuggling not clear 
indication or plain suggestion of smuggling as required for body cavity search).

245. Functional equivalents of a border might include established stations near the border, points 
marking the confluence of two or more roads extending from the border, or airports serving as destinations 
for nonstop international flights. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973). An 
international airport in Puerto Rico is not the functional equivalent of an international border with the 
continental United States because Puerto Rico has no sovereign authority to control entry into its territory 
from the United States. See Torres v. Puerto Rico, 99 S. Ct. 2425, 2430-31 (1979) (warrantless baggage 
search of passenger arriving in San Juan from Miami invalid); cf. United States v. Washington, 586 F.2d 
1147, 1153 (7th Cir. 1978) (for purposes of customs searches, Panama Canal Zone is foreign country; 
parcel mailed from Canal Zone may be subject to warrantless search at point of entry into United States). 
The Supreme Court has specifically reserved the question of whether an inland city is the functional 
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States v. Alvarez-Gonzalez,* 246 the Fifth Circuit established three criteria for 
determining whether a customs checkpoint is the functional equivalent of a 
border: The relative permanence of the checkpoint,247 the practical need for 
the use of an interior checkpoint to monitor international traffic,248 and the 
degree of interdiction of domestic traffic by the checkpoint.249 This last 
consideration appears to be the most significant.250 This term in United States 
v. Luddington251 the Fifth Circuit held that minimal interdiction of domestic 
traffic need not be proved by firm statistical data, but may be shown by such 
circumstances as the proximity of the checkpoint to the border, the frequency 
with which people in the area travel across the border, and the selective 
interdiction of traffic coming from the border.252

equivalent of an international border for purposes of customs inspections of foreign mail. United States v. 
Ramsey, 431 U.S. 606, 615 n.ll (1977). This term the Sixth Circuit answered the question affirmatively. 
See United States v. Lowe, 575 F.2d 1193, 1194 (6th Cir.) (per curiam) (Detroit post office officials’ 
warrantless search of package from Thailand valid), cert, denied, 439 U.S. 869 (1978).

246. 542 F.2d 226 (5th Cir. 1976) (remanding for further factual findings), aff d, 561 F.2d 620 (5th Cir. 
1977) (affirming findings of district court).

247. 542 F.2d at 229; see United States v. Reyna, 572 F.2d 515, 517 (5th Cir.) (checkpoint alternating 
between two sites on highway near border to confuse illegal aliens sufficient to satisfy permanence 
criterion), cert, denied, 439 U.S. 871 (1978).

248. 542 F.2d at 229. In determining the functional capacity of an interior checkpoint to monitor 
international traffic, the court should consider the extent to which access from the border is uncontrolled, 
the need for the checkpoint to monitor the uncontrolled access, and the degree of success the checkpoint 
has enjoyed. See United States v. Luddington, 589 F.2d 236, 240 (5th Cir.) (physical location of interior 
checkpoint indicates practical substitute for several checkpoints actually located at border), cert, denied, 99 
S. Ct. 2061 & 99 S. Ct. 2824 (1979) (consolidated case); United States v. Reyna, 572 F.2d 515, 517-18 (5th 
Cir.) (inability to control directly dirt roads and path from nearby border and success in detecting illegal 
aliens indicates functional capacity of interior checkpoint to monitor international traffic), cert, denied, 439 
U.S. 871 (1978).

249. 542 F.2d at 229. Although not setting any absolute threshold, the court indicated that the 
interdiction of “anything approaching a majority percentage of domestic traffic” would preclude 
functional equivalence. Id. The court later upheld the district court’s finding on remand that approximate
ly 60% international traffic met the minimal interdiction test. United States v. Alvarez-Gonzalez, 561 F.2d 
620, 623 (5th Cir. 1977); cf. United States v. Reyna, 572 F.2d 515, 517 (5th Cir.) (68% international 
interdiction rate satisfies functional equivalency standard), cert, denied, 439 U.S. 871 (1978).

The court in Alvarez-Gonzalez included in the “international” category persons who had begun their 
journey in the immediate border area, whether or not they had actually crossed the border. United States v. 
Alvarez-Gonzalez, 561 F.2d 620, 623-24 (5th Cir. 1977). This term in United States v. Reyna, 572 F.2d 515 
(5th Cir.), cert, denied, 439 U.S. 871 (1978), the Fifth Circuit applied but appeared to criticize this 
definition, suggesting that international traffic should include only those who have actually crossed an 
international border in the immediate past. See id. at 517 (noting Judge Goldberg's “eloquent and 
reasoned” dissent in Alvarez-Gonzalez).

250. Although the Fifth Circuit has stated that no one element of its tripartite functional equivalence 
test alone is determinative, United States v. Luddington, 589 F.2d 236, 241 (5th Cir.), cert, denied, 99 S. Ct. 
2081 & 99 S. Ct. 2824 (1979) (consolidated case), the court has suggested that the minimal interdiction of 
domestic traffic requirement may be more heavily weighted than the others. See United States v. Reyna, 
592 F.2d 515, 517 (5th Cir.) (minimal interdiction of domestic traffic “major factor" necessary to 
determination of functional equivalence), cert, denied, 439 U.S. 871 (1978). The Ninth Circuit apparently 
finds the ratio of international to domestic traffic dispositive of the issue of functional equivalence. See 
United States v. Bowen, 500 F.2d 960, 965 (9th Cir. 1974) (dictum) (interior checkpoint satisfies functional 
equivalence when virtually everyone passing through checkpoint has crossed border).

251. 589 F.2d 236 (5th Cir.), cert, denied, 99 S. Ct. 2061 & 99 S. Ct. 2824 (1979) (consolidated case).
252. Id. at 241-42. The district court had based its determination of minimal interdiction on the 

closeness of the checkpoint to the border and the legal passage of over two million persons per month 
across the border from Mexico at established ports of entry in the area. Id. at 241. The Fifth Circuit stated
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In United States v. Johnson252 253 the Fifth Circuit this term extended the 
concept of “functional equivalency” to the object of a search in addition to the 
location of a search.254 The court held that a search may be the functional 
equivalent of a border search if the object of the search has been kept under 
constant surveillance from the time of the border crossing, even though the 
search may have taken place at a location that is not itself a functional 
equivalent of the border.255 The court held that functional equivalence as 
applied to objects requires a showing by a “preponderance of the evidence” 
that an actual border crossing has taken place.256 In Johnson customs agents 
initiated surveillance of a parked car twenty minutes after it had cleared 
customs at the border.257 The court invalidated the subsequent seizure of a 
duffel bag from the car trunk because, as a result of the twenty-minute hiatus 
in surveillance, customs patrol officers had no reason to believe that the duffel 
bag or its contents had actually crossed the border.258

that "the conclusions of the district court are logical inferences from the record." Id. In upholding the 
functional equivalence of the checkpoint, the Fifth Circuit also relied on “the diversion of only eastbound 
traffic which has flowed parallel to the river for approximately 50 miles, and the further selective 
interdiction of only portions of that traffic.” Id. at 241-42.

253. 588 F.2d 147 (5th Cir. 1979).
254. Id. at 154-55.
255. Id. at 154. A border search may also be conducted outside a customs area before the subject of the 

search has mingled with the normal stream of commerce. See United States v. Sayer, 597 F.2d 1169, 1170 
(9th Cir. 1978) (airline passenger not in mainstream of domestic activity when customs agents maintained 
visual contact upon disembarkation from nonstop international flight and passenger spoke briefly with 
only one person prior to apprehension by customs officials at airport); United States v. Walters, 591 F.2d 
1195, 1197-98 (5th Cir.) (airline passenger who loitered in airport for hour after passing through customs 
not assimilated into mainstream of domestic activity), cert, denied, 99 S. Ct. 2892 (1979); United States v. 
Palmer, 575 F.2d 721, 722-23 (9th Cir.) (search of airline passenger valid border search when passenger left 
customs area only to claim baggage nearby), cert, denied, 439 U.S. 875 (1978).

256. 588 F.2d at 154. Earlier in this term the Fifth Circuit had required only that the police have a 
reasonable suspicion that the vehicle being stopped in an extended border search had crossed the border or 
had been in contact with those who had. United States v. Fogelman, 586 F.2d 337, 343 (5th Cir. 1978). The 
court in Johnson narrowed the Fogelman standard, explaining that although customs officers need not 
actually observe a border crossing to make an extended search reasonable, they must still be able to infer 
from circumstantial evidence that the object of their search has in fact crossed the border. 588 F.2d at 154; 
see United States v. Walters, 591 F.2d 1 195, 1197-98 (5th Cir.) (contraband reasonably believed to have 
crossed border when defendant passed through customs checkpoint wearing unusually bulky, heavy 
clothing, customs agent later learned that defendant had lied in response to questions, and defendant still 
present at airport wearing bulky clothing one hour later), cert, denied, 99 S. Ct. 2892 (1979).

257. 588 F.2d at 155.
258. Id. In United States v. Fogelman, 586 F.2d 337 (5th Cir. 1978), the court relied on an “extended 

border search" exception to the fourth amendment search warrant requirement to uphold a warrantless 
search by customs agents who had watched the defendant unload the contents of his boat into a truck at the 
border and had followed the truck continuously for some 20 hours and 2504 miles before intercepting it. Id. 
at 343-45. Although the Fogelman opinion did not make specific reference to functional equivalence, the 
court in Johnson noted that the difference between the concept of “functional equivalence" and that of an 
“extended border search” is semantic only: “properly conceived, an extended border search is the 
functional equivalent of a search at the border because the object under surveillance brings the border with 
it to the point of search.” United States v. Johnson, 588 F.2d at 154 n.ll.

In contrast to the requirement of continuous surveillance in Johnson, the court in Fogelman indicated 
that the legality of an “extended border search" must be tested by the totality of the surrounding 
circumstancess, including the elapsed time and distance between the border crossing and subsequent search 
as well as the manner and extent of surveillance. 586 F.2d at 343. The precise standard now applicable in 
the Fifth Circuit is unclear. See United States v. Bilir, 592 F.2d 735, 739-41 (4th Cir. 1979) (continuous
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The special constitutional treatment given border searches is not limited, 
however, to inspections that occur at the border or its functional equivalent. 
Both permanent checkpoints near the border and roving border patrols are 
permitted limited exemptions from the warrant requirement* 259 to facilitate 
the prevention of illegal immigration.260 261 In United States v. Martinez-Fuerte2b' 
the Supreme Court held that border patrol agents at permanent checkpoints 
can stop travelers without probable cause or reasonable suspicion to check 
their citizenship.262 Border agents may thereafter search the stopped vehicle 
and its occupants only on the basis of probable cause or consent.263 Because of 
the greater intrusiveness attending nonstationary patrols, roving border 
patrols must meet stricter standards to conduct warrantless searches than 
agents at stationary checkpoints.264 In United States v. Brignoni-Ponce265 the 
Supreme Court held that officers on roving patrol may stop vehicles only if 
they have a reasonable suspicion, based on specific, articulable facts, that the 
vehicles contain aliens who may be in the country illegally.266 The initial stop 

surveillance most important element in assessing reasonableness of extended border search three miles 
from border); United States v. Bender, 588 F.2d 200, 202 (5th Cir. 1979) (per curiam) (warrantless stop of 
vehicle five miles after crossing border valid when events after crossing supported reasonable suspicion that 
vehicle involved in illegal activity); Canal Zone v. Eulberg, 581 F.2d 1216, 1218 (5th Cir. 1978) (second 
warrantless search of van eight days after crossing border valid when van impounded by customs officials 
and never moved more than two miles from border).

259. United States v. Martinez-Fuerte, 428 U.S. 543, 556 (1976) (permanent checkpoints); United States 
v. Brignoni-Ponce, 422 U.S. 873, 881 (1975) (roving border patrols). Both of these operations are 
conducted pursuant to the Immigration and Nationality Act, § 287(a)(3), 8 U.S.C. § 1357(a)( 1 )-(4) 
(1976). Current regulations permit permanent checkpoints and roving border patrols within 100 air miles 
of the border. See 8 C.F.R. § 287.1(a) (1978).

260. United States v. Martinez-Fuerte, 428 U.S. 543, 552 (1976); United States v. Brignoni-Ponce, 422 
U.S. 873, 878-79(1975).

261. 428 U.S. 543 (1976).
262. Id. at 562, 566; see United States v. Fontecha, 576 F.2d 601, 602 (5th Cir. 1978) (stops at 

permanent checkpoints may be made in absence of individualized suspicion). Nor is advance judicial 
authorization needed for routine questioning at permanent checkpoint locations. United States v. 
Martinez-Fuerte, 428 U.S. at 566.

263. United States v. Martinez-Fuerte, 428 U.S. at 567; United States v. Ortiz, 422 U.S. 891, 896-97 
(1975). Compare United States v. Rankin, 572 F.2d 503, 505 (5th Cir.) (per curiam) (probable cause to 
search automobile trunk existed when patrol agent questioning defendant about citizenship at permanent 
checkpoint detected marijuana odor), cert, denied, 439 U.S. 979 (1978) and United States v. Ogden, 572 
F.2d 501, 502 (5th Cir.) (per curiam) (same), cert, denied, 439 U.S. 979 (1978) with United States v. 
Rubalcava-Montoya, 597 F.2d 140, 142 (9th Cir. 1979) (when driver arrested for smuggling aliens through 
same checkpoint two weeks earlier and demonstrated only “dejected, hangdog demeanor," agent lacked 
probable cause to search automobile).

264. United States v. Brignoni-Ponce, 422 U.S. 873, 882-83 (1975); accord, United States v. Martinez- 
Fuerte, 428 U.S. at 558-59; United States v. Ortiz, 422 U.S. 891, 894-95 (1975). Roving patrols often 
operate at night on seldom-traveled roads, and the agents’ approach may frighten motorists. A traveler is 
much less likely to be frightened or annoyed by the intrusion caused by a permanent traffic checkpoint than 
by a roving patrol because he can see at the checkpoint visible signs of the officers’ authority. United States 
v. Ortiz, 422 U.S. at 894-95. Furthermore, roving border patrols present a greater opportunity for arbitrary 
enforcement activity than do permanent checkpoints. United States v. Martinez-Fuerte. 428 U.S. at 559.

265. 422 U.S. 873 (1975).
266. Id. at 884. Reasonable suspicion to stop a car at a border must be based on the “totality of the 

circumstances,” which may include the vehicle’s proximity to the border, the usual patterns of traffic on 
the particular road, the officers’ experience with alien traffic, information concerning recent illegal border 
crossings in the area, suspicious behavior by the driver, suspicious characteristics of the vehicle, and 
passengers who have characteristics suggesting Mexican residency. Id. at 884-85. In some cases the totality 



316 The Georgetown Law Journal [Vol. 68:279

by a roving patrol must be limited to questioning the vehicle’s driver and 
passengers about their citizenship or asking them to explain suspicious 
circumstances; any further warrantless detention or search must be based on 
consent or probable cause.267 268

of the circumstances provides reasonable suspicion for the stop. See, e.g., United States v. Wright, 588 F.2d 
189, 192-93 (5th Cir 1978) (defendant’s repeated border crossings, contacts in early morning hours with 
persons who made several border crossings, presence at Rio Grande smuggling points, inquiry into depth 
of Rio Grande, false statement about destination, and obvious attempt to escape roving patrol created 
reasonable suspicion of criminal enterprise); United States v. Pulido-Santoyo, 580 F.2d 352, 354-55 (9th 
Cir.) (defendant's Latin appearance, proximity to border, officer’s unfamiliarity with defendant’s car, 
area's history of smuggling activity, and fact that three illegal aliens at large in immediate area created 
reasonable suspicion to stop vehicle), cert, denied, 439 U.S. 915 (1978); United States v. McLaughlin, 578 
F.2d 1 180, 1182-83 (5th Cir. 1978) (defendant’s meeting with another car near midnight at border and 
disregard of stop sign in attempt to evade roving patrol created reasonable suspicion of illegal activity); 
United States v. Saenz, 578 F.2d 643, 646-47 (5th Cir. 1978) (tandem traveling pattern of two vehicles 
coming at four a.m., muddy appearance of vehicle, driver’s nervousness and sole occupancy of car created 
reasonable suspicion to stop vehicle), cert, denied, 439 U.S. 1075 (1979). Other cases this term failed to 
meet the totality of circumstances test. See United States v. Cortez, 595 F.2d 505, 508 (9th Cir. 1979) 
(agents lacked reasonable suspicion to stop vehicle solely because it passed agents headed west and 
returned before dawn two hours later headed east); United States v. Cruz, 581 F.2d 535, 542 (5th Cir. 1978) 
(en banc) (untrained deputy sheriff, technically on duty, lacked reasonable suspicion to stop defendant 
after going out of way to follow defendant to proffer advice on legality of U-tums); United States v. 
Resendez, 578 F.2d 1041, 1043-45 (Sth Cir. 1978) (roving border patrol agents in national park near border 
lacked reasonable suspicion to stop car that sped away when agents questioned occupants of second car 
nearby).

A police officer’s reasonable suspicion of illegal immigration activity will also justify the brief detention 
of a suspect while the officer contacts the border authorities for assistance. United States v. Contreras- 
Diaz, 575 F.2d 740, 743-45 (9th Cir. 1978) (after legal stop for traffic violation, contradictory statements 
about destination, passenger’s appearance and inability to speak English, and lack of valid identification 
gave police officer reasonable suspicion to detain suspects while contacting border patrol), cert, denied, 439 
U.S. 855 (1979).

267. United States v. Brignoni-Ponce, 422 U.S. at 881-82; Almeida-Sanchez v. United States, 413 U.S. 
266, 273 (1973); see United States v. Wright, 588 F.2d 189, 193-94 (5th Cir. 1979) (defendant’s attempt to 
evade border agents, platform on defendant’s camper, and defendant’s misrepresentation of truck contents 
created probable cause to open camper’s rear window; resulting odor of marijuana created probable cause 
for full search); United States v. Saenz, 578 F.2d 643, 647 (5th Cir. 1978) (mud on back floorboard of car, 
driver nervousness, and unsatisfactory answers to border agent’s questions gave probable cause to search 
car), cert, denied, 439 U.S. 1075 (1979); United States v. Fontecha, 576 F.2d 601, 603 (5th Cir. 1978) 
(marijuana odor created probable cause to search car).

268. 392 U.S. 1 (1968).
269. Id. at 30.
270. Id. at 27, 30. Not all police-citizen contact rises to the level of a “stop” for fourth amendment 

purposes. Id. at 19 n.16. Only when the officer by means of physical force or a show of authority has in 
some way restrained the liberty of a citizen has a “seizure” occurred. Compare id. (seizure occured when 
officer began to search defendant for weapons) with Cuevas-Ortega v. Immigration & Naturalization Serv., 
588 F.2d 1274, 1277 (9th Cir. 1979) (no seizure when woman allowed INS officials into apartment and 
freely admitted she was illegal alien).

271. The Court upheld the stop in Terry on the ground, inter alia, that prior to the frisk the plainclothes 

Investigative Detentions. In its 1968 decision in Terry v. Ohio2bi the
Supreme Court held that “where a police officer observes unusual conduct 
which leads him reasonably to conclude in light of his experience that 
criminal activity may be afoot and that the [person] with whom he is dealing 
may be armed and presently dangerous,”269 the officer may stop and frisk that 
person for weapons without probable cause to arrest the person for a crime.270 
When nothing in the initial stages of the encounter271 serves to dispel the 
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officer’s fear for his own safety or that of others in the area, he may “conduct 
a carefully limited search of the [subject’s] outer clothing . . . in an attempt 
to discover weapons which might be used to assault him.”272 Although a 
police officer does not need probable cause to justify a Terry stop and frisk,273 
the officer must be able to point to specific and articulable facts rather than to 
mere hunches to support the warrantless intrusion.274 Circumstances that 
may justify Terry stops include suspicious behavior275 or appearance,276 

detective had identified himself and asked the names of the three men whom he had observed acting 
suspiciously. 392 U.S. at 30. Identification and preliminary questioning are not, however, always required 
for a valid seizure of weapons. In Adams v. Williams, 407 U.S. 143 (1972), a police officer acting on an 
informant's tip that the defendant had a gun and narcotics tapped on a window of the defendant's car and 
asked him to open the car door. When the defendant rolled down the window instead, the officer reached 
into the car and removed a gun from the defendant’s waistband. Id. at 145. The Court held the seizure of 
the weapon valid under Terry. Id. at 144, 148; cf. United States v. Mireles, 583 F.2d 1115, 1117 (10th Cir.) 
(officer tn rowdy bar need not question defendant overdressed for weather in long trench coat with 
noticeable bulge behind right shoulder before patting him for weapon), cert, denied, 439 U.S. 936 (1978).

272. 392 U.S. at 30. A Terry frisk cannot be justified by a need to prevent the disappearance or 
destruction of evidence of a crime, but only by the need to protect the police officers and others nearby. Id. 
at 29. It must therefore be confined in scope to an intrusion reasonably designed to discover guns, knives, 
clubs, or other hidden instruments that might be used in an assault on the police officer. Id.; see Sibron v. 
New York, 392 U.S. 40, 65-66 (1968) (dictum) (even if officer reasonably believes defendant armed and 
dangerous, search of pockets without prior pat down of outer clothing invalidates search); United States v. 
Jones, No. 77-1506, slip op. at 21-22 (D.C. Cir. Mar. 28, 1979) (seizure of gun and heroin from partially 
open purse valid under Terry when defendant attempted to flee area where male companion, who had been 
seen with gun minutes before, frisked and defendant had hand in purse when police apprehended her); 
United States v. Sink, 586 F.2d 1041, 1045, 1047-48 (5th Cir. 1978) (Terry frisk and subsequent search of 
pocket lawful when police arresting defendant’s companion feared defendant armed and dangerous and 
initial pat down revealed hard object in pocket), cert, denied, 99 S. Ct. 3102 (1979); United States v. 
Walker, 576 F.2d 253, 255-56 (9th Cir. 1978) (per curiam) (during police stop of defendant and companion 
to arrest defendant, defendant’s companion reached into purse and officer’s initial exploration of outside of 
purse indicated large, hard objects inside; search of purse valid), cert, denied, 439 U.S. 1081 (1979).

273. 392 U.S. at 27; cf. United States v. Cheatwood, 575 F.2d 821, 825 (10th Cir.) (traffic stop based on 
probable cause upheld as investigatory stop), cert, denied, 439 U.S. 853 (1978).

274. 392 U.S. at 21-22. The reasonableness of a police officer’s suspicions is measured against an 
objective standard: whether “the facts available to the officer at the moment of the seizure or the search 
‘warrant a man of reasonable caution in the belief that the action taken was appropriate.” Id.

275. See, e.g., United States v. Wilkerson, 598 F.2d 621, 622-24 (D.C. Cir. 1978) (investigatory stop 
valid when apartment building employee complained that car with engine running blocked apartment 
building driveway for 30 minutes at 6 a m., none of car’s occupants lived in building, and officer later 
spotted car maneuvering illegally); United States v. Orozco, 590 F.2d 789, 792 (9th Cir.) (investigatory stop 
valid when defendant parked at 5 a.m. in area with high incidence of burglaries, got out of car upon seeing 
police, and appeared to throw something over nearby wall), cert, denied, 439 U.S. 1049 (1978); United 
States v. Thornton, 582 F.2d 993, 994 (5th Cir. 1978) (per curiam) (investigatory stop valid when police 
received detailed description of man loitering in parking lot looking into vehicles and stopped man fitting 
description two blocks from scene); United States v. Collum, No. 77-1040, slip op. at 1866-67 (9th Cir. 
June 15, 1978) (investigatory stop valid when officers investigating possible automobile burglary observed 
defendants stooping at rear of car and when defendants retreated rapidly upon officers’ approach).

276. Compare United States v. Mireles, 583 F.2d 1115, 1117 (10th Cir.) (investigatory stop valid when 
defendant in rowdy bar overdressed for weather in long trench coat with noticeable bulge behind right 
shoulder), cert, denied, 439 U.S. 936 (1978) with United States v. Ballard, 573 F.2d 913, 915-16 (5th Cir. 
1978) (investigatory stop invalid when suspect’s appearance did not conform to description in anonymous 
tip and only specific, articulable facts were suspect’s nervousness and rapid gait).
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apparent connection with known criminal activities,277 or an informant’s 
tip.278

In two cases this Term the Supreme Court reaffirmed the requirement that 
an officer must have a reasonable suspicion based on articulable facts before 
making an investigatory stop. In Brown v. Texas219 the Court invalidated the 
application of a Texas law requiring individuals who have been lawfully 
stopped to identify themselves upon police request.280 Officers stopped Brown 
in an area with a high incidence of drug traffic when they spotted him in an 
alley walking away from another man.281 The officers did not suspect Brown 
of any specific misconduct and did not have reason to believe that he was 
armed.282 Brown refused to identify himself and was arrested and convicted 
for violating the Texas law.283 Reiterating that police must have a reasonable 
suspicion of criminal activity based on objective facts before conducting a 
Terry stop, the Court held that the officers had no such reasonable suspicion 
concerning Brown and reversed his conviction.284 In Delaware v. Prouse2i5 the 
Court invalidated the police practice of randomly stopping automobiles to 
check drivers’ licenses and registration documents.286 The officer in Prouse, 
after stopping for a license and registration check the car in which the 
defendant was a passenger, seized marijuana in plain view on the car floor.287 
Before making the stop the officer had observed no traffic or equipment 
violations or any suspicious activity by the car’s occupants.288 The Court

277. See United States v. Belle, 593 F.2d 487, 496 (3d Cir.) (en banc) (investigatory stop valid when 
defendant a passenger in car registered to known drug dealer and had some connection with another 
vehicle containing packets reasonably believed to be drugs), cert denied, 99 S. Ct. 2825 (1979); United 
States v. Soto, 591 F.2d 1091, 1099 (5th Cir.) (stop and frisk valid when heavily laden vans left by sole road 
from beach house that was site of marijuana smuggling and when firearms found on suspect apprehended 
earlier at beach house), cert denied, 99 S. Ct. 2862 (1979); United States v. Girst, No. 77-1604, slip op. at 3- 
4 (D C. Cir. Mar. 28, 1979) (stop and frisk valid when defendant attempted to enter heroin “shooting 
gallery" where occupants frequently armed while police were conducting legal search).

278. Adams v. Williams, 407 U.S. 143, 146-47 (1972); see United States v. Sierra-Hernandez, 581 F.2d 
760, 763 (9th Cir.) (investigatory stop valid when unidentified informant came forward personally at scene, 
pointed out suspect, and particularly described time and nature of criminal activity in drug-smuggling 
area), cert, denied, 439 U.S. 936 (1978); United States v. Ullrich, 580 F.2d 765, 769 (5th Cir. 1978) 
(investigatory stop valid when salesclerk pointed out defendant as man who made purchases with stolen 
credit card).

279. 99 S. Ct. 2637 (1979).
280. Id. at 2639 & n.l, 2641 (quoting Tex. Penal Code Ann. tit. 8, § 38.02(a) (Vernon 1974)); cf. 

Michigan v. DeFillipo, 99 S. Ct. 2627, 2633-34 (1979) (drugs admissible although seized incident to arrest 
under identification ordinance later declared unconstitutionally vague).

281. 99 S. Ct. at 2639. The officers believed that the two men had been together or were about to meet 
when the patrol car appeared. Id.

282. Id. One officer testified that the situation in the alley “looked suspicious," but was unable to point 
to any facts supporting that conclusion. Id. at 2641. The Court noted that “[t]his situation is to be 
distinguished from the observations of a trained, experienced police officer who is able to perceive and 
articulate meaning in given conduct which would be wholly innocent to the untrained observer.” Id. at 
2641 n.2. The Court emphasized that Brown’s mere presence in a neighborhood frequented by drug users 
was not a basis for concluding that Brown himself was engaged in criminal conduct. Id. at 2641.

283. Id. at 2639-40.
284. Id. at 2641.
285. 440 U.S. 648 (1979).
286. Id. at 663.
287. Id. at 650.
288. Id.
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struck down such stops289 reasoning that to allow them would be to sanction 
intrusions based on only inarticulate hunches, a result contrary to Terry.290

The Terry “stop-and-frisk” procedure falls within a special category of 
fourth amendment seizures that are considered sufficiently less intrusive than 
normal arrests and searches to permit suspension of the general rule requiring 
probable cause.291 Instead, the courts use a balancing test to weigh the limited 
violation of individual privacy involved in Terry stops with the opposing 
public interest in crime prevention and in police officers’ safety.292 Although 
Terry established only a narrowly drawn authority to conduct a reasonable 
search for weapons,293 the use of the balancing test has permitted expansion of 
the scope of Terry stops. Terry has been read to allow police to conduct brief 
investigatory stops of suspicious individuals to determine their identities or to 
maintain the status quo momentarily while obtaining more information.294 
Furthermore, when officers lawfully stop a vehicle, they may order the driver 
out of the car as a precautionary measure even though they do not suspect 
that the driver is armed or otherwise dangerous.295 This term the Fifth, 
Seventh, and District of Columbia Circuits held that the scope of a legitimate 
Terry search is not restricted to the suspect’s outer clothing, but extends to 
areas within the immediate control and ready access of the detained 
suspect.296

289. Id. at 663. The Court suggested, however, that other methods for spot checks that are less intrusive 
and involve less discretion on the part of officers might be permissible. The Court specifically suggested 
that “[qjuestioning of all oncoming traffic at roadblock-type stops is one possible alternative." Id

290. Id. at 661. The Court analogized such stops to the roving border patrol stop without reasonable 
suspicion that it struck down in United States v. Brignoni-Ponce, 422 U.S. 873, 882-83 (1975). 440 U.S. 
656-57. The Court noted that the random stops discussed in Prouse are not a particularly effective method 
of enforcing motor vehicle laws in view of the alternative mechanisms available, id. at 659-61, and that such 
stops leave law enforcement officials with wide discretion. Id. at 661.

291. Dunaway v. New York, 99 S. Ct. 2248, 2255 (1979).
292. Id. at 2254-55; see Terry v. Ohio, 392 U.S. at 22-27 (public interest in officer’s security outweighs 

intrusion into fourth amendment interests).
293. 392 U.S. at 27.
294. Adams v. Williams, 407 U.S. 143, 146 (1972); cf. United States v. Brignoni-Ponce, 422 U.S. 873, 

881-82 (1975) (border patrol officer’s stop of vehicles justified when observations led to reasonable 
suspicion that vehicle contained illegal aliens); United States v. Contreras-Diaz, 575 F.2d 740. 745 (9th 
Cir.) (officer’s stop of vehicle and brief detention of occupants until arrival of border patrol justified when 
car speeding, driver had no license and gave explanation contradicted by passengers, passengers spoke no 
English, had no identification, and were shabbily dressed and unshaven), cert, denied, 439 U.S. 855 (1978).

In Dunaway v. New York, 99 S. Ct. 2248 (1979), the Supreme Court noted that “this Court has been 
careful to maintain . . . [Terry’s] narrow scope.” Id. at 2255. The Court emphasized that Adams involved 
a limited frisk for weapons and that Brignoni-Ponce applied Terry in the special context of roving border 
patrols. Id In two cases decided this term before Dunaway, circuit courts used the language of Adams and 
Brignoni-Ponce to justify investigatory stops that occurred in settings outside the circumstances of those 
cases. See United States v. Rico, 594 F.2d 320, 324-26 (2d Cir. 1979) (federal narcotics agent lacking 
suspicion that persons armed and dangerous nevertheless had reasonable suspicion to stop and question 
persons at airport who looked nervous, acted as if traveling separately when actually traveling together, 
looked around to see if being followed, carried luggage without identification tags, and tried to leave airport 
immediately); Lee v. Immigration & Naturalization Serv., 590 F.2d 497, 502 (3d Cir. 1979) (INS agent 
lawfully stopped and questioned Chinese man in kitchen-help attire near restaurant that had previously 
employed illegal aliens when man conversed in Chinese, appeared nervous, and tried to walk away from 
agent).

295. Pennsylvania v. Mimms, 434 U.S. 106, 109 (1977) (per curiam); see Canal Zone v. Bender, 573 F.2d 
1329, 1331 (5th Cir. 1978) (because officers had reasonable suspicion to question suspects, ordering 
suspects from car did not violate fourth amendment under Mimms).

296. See United States v. Wilkerson, 598 F.2d 621, 625 (D.C. Cir. 1978) (patting and seizing sawed-off
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Despite these expansions of Terry, limits on the permissible extent and 
intrusiveness of such stops remain. This Term in Dunaway v. New York29'' the 
Supreme Court held that prolonged detention for custodial interrogation 
without probable cause cannot be justified as an investigatory stop under 
Terry.™ In Dunaway police took the defendant into custody and transported 
him to a police station for interrogation on the basis of informant’s 
information that was insufficient to create probable cause.* 297 298 299 Although the 
police did not formally tell the defendant that he was under arrest, he would 
have been physically restrained if he had attempted to leave.300 At the station 
the defendant made incriminating statements and drew incriminating 
sketches.301 The Court refused to apply the Terry balancing test because the 
seizure and detention intruded so severely on the defendant’s fourth amend
ment rights.302 The Court ruled that the exclusionary remedies against illegal 
arrests were applicable and required suppression of the incriminating evi
dence.303

shotgun wrapped in jacket in front seat of car from which suspects removed valid Terry search because 
suspects could run to car, seize weapon, and fire at officers); United States v. Rainone, 586 F.2d 1132, 
1134-35 (7th Cir. 1978) (seizure of dynamite stick under driver’s seat of car from which suspects removed 
valid Terry search because suspects might conceal weapons in car and gain access upon release or escape), 
cert, denied. 99 S. Ct. 1787 (1979); United States v. Ullrich, 580 F.2d 765, 769-70 (5th Cir. 1978) (seizures 
of gun under front seat of car after officer had removed suspect and frisked him valid final act in Terry 
stop); cf. United States v. Cheatwood, 575 F.2d 821, 825-26 (10th Cir.) (seizure of pistol protruding from 
under seat valid plain view seizure because officers had probable cause to stop car and suspects might have 
tried to use weapons against officers), cert, denied. 439 U.S. 853 (1978). But see Canal Zone v. Bender, 573 
F.2d 1329, 1332 (5th Cir. 1978) (search under front seat of car from which suspects removed violated Terry 
because officers had no reasonable suspicions that suspects armed and dangerous, officers failed to pat 
down suspects, and any weapons in car would be beyond immediate control of suspects). In Rainone the 
Seventh Circuit criticized the Bender court for “adopt[ing] ... an overly narrow view of immediate 
control." 586 F.2d at 1136. The Seventh Circuit distinguished Bender on the ground that because neither 
defendant had been frisked before the car was searched, the search was not a protective search for weapons 
under Terry. Id. The Fifth Circuit itself seems to have withdrawn its assertion in Bender that weapons in a 
car from which suspects have been removed are beyond the immediate control of the suspects for Terry 
purposes. United States v. Ullrich, 580 F.2d 765, 769-70 (5th Cir. 1978). In Ullrich the court distinguished 
its decision in Bender, noting that the latter had invalidated the search at issue because the “officer had no 
grounds to believe his safety [was] in danger.” Id. at 770. The court did not discuss Bender’s “beyond 
immediate control” rationale.

297. 99 S. Ct. 2248 (1979).
298. Id. at 2256.
299. The informant, a jail inmate, indicated that the defendant might have been involved in a murder 

during an attempted robbery, but this information was insufficient to obtain a warrant for the defendant’s 
arrest. Id. at 2251.

300. Id.
301. Id.
302. Id. at 2256.
303. Id. at 2258.
304. South Dakota v. Opperman, 428 U.S. 364, 368 (1976). In Opperman the Court stated: “The 

authority of police to seize and remove from the streets vehicles impeding traffic or threatening public 
safety and convenience is beyond challenge.” Id. at 369.

305. 428 U.S. 364 (1976).

Inventory Searches. Pursuant to their community caretaking and pub
lic safety responsibilities, police frequently impound abandoned or illegally 
parked cars and take into custody vehicles that are otherwise obstructing 
traffic.304 305 Under South Dakota v. Opperman205 police may conduct warrant
less routine inventory searches of these and other vehicles lawfully in their 
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custody if the searches follow standard police operating procedures306 and are 
not motivated by an investigatory purpose.307 The noncriminal context of 
inventory searches and the legitimate community interests that they serve 
obviate the warrant and probable cause requirements of the fourth amend
ment.308

In Opperman the Supreme Court noted three rationales for the police 
practice of securing and taking inventory of the contents of an impounded 
vehicle: The protection of the owner’s property while it remains in police 
custody; the protection of the police against claims or disputes over lost or 
stolen property; and the protection of the police from potential danger.309 The 
Court did not, however, conduct a particularized examination of each 
consideration in determining the legitimacy of the Opperman inventory 
search.310 Although Opperman did not detail precisely the permissible scope 
of inventory searches,311 subsequent circuit court decisions have attempted to

306. See id. at 372. (upholding inventory search of towed car pursuant to standard police operating 
procedure). If the police conduct an inventory search in accordance with standard department procedures, 
the intrusion will likely be limited to the extent necessary to secure the contents of the vehicle and to 
protect police. Id. at 374-75.

307. See. e.g.. id. at 375-76 (upholding warrantless inventory search of unlocked glove compartment 
when police saw valuables in plain view within car); Cady v. Dombrowski, 413 U.S. 433, 442-43 (1973) 
(upholding warrantless inventory search of car removed from accident scene when officials believed driver, 
an off-duty police officer, might have left gun in car); United States v. Smyer, 596 F.2d 939, 943 (10th Cir.) 
(upholding warrantless routine inventory search of abandoned car), cert, denied, 100 S. Ct. 84 (1979); 
United States v. Piatt, 576 F.2d 659, 661 (5th Cir. 1978) (upholding warrantless routine inventory search of 
vehicle following arrest of driver for drunken driving and possession of illegal firearm and narcotics).

308. 428 U.S. at 369-73. “The standard of probable cause is specifically related to criminal 
investigations, not routine, noncriminal procedures.” Id. at 370 n.5. An inventory search of a car following 
arrest of the driver or owner may thus be reasonable under the fourth amendment if the procedures are 
aimed at securing or protecting the car and its contents. Id. at 373; see. e.g., Cooper v. California, 386 U.S. 
58, 61 (1967) (upholding inventory search of car impounded pursuant to state forfeiture statute after owner 
arrested on narcotics charges; because police had to hold car several months before forfeiture proceedings 
concluded, search reasonable); United States v. Milham, 590 F.2d 717, 720 (8th Cir. 1979) (upholding 
warrantless search of van under federal statute providing for warrantless seizure of vehicle used in sale of 
illegal drugs after owner arrested on narcotics charges); United States v. One 1976 Lincoln Continental 
Mark IV, 584 F.2d 266, 267 (8th Cir. 1978) (per curiam) (upholding inventory search of car parked in 
prohibited zone after driver arrested under warrant for soliciting prostitution); United States v. Piatt, 576 
F.2d 659, 661 (5th Cir. 1978) (upholding routine inventory search prior to impoundment after driver 
arrested for carrying weapon).

309. 428 U.S. at 369. The use of a private towing company to impound a vehicle makes an inventory 
search especially necessary because the car is not continuously in the control of public authorities. United 
States v. Piatt, 576 F.2d 659, 661 n.l (5th Cir. 1978).

The Supreme Court has not extended the inventory search rationale beyond vehicle searches, but Chief 
Justice Burger has noted that “[i]n circumstances involving noncriminal inventory searches, where 
probable cause to search is irrelevant, we have recognized 'that search warrants are not required, linked as 
the warrant requirement textually is to the probable-cause concept.’” United States v. Chadwick. 433 U.S. 
1, 10 n.5 (1977) (quoting South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976)) (holding unreasonable 
search of footlocker seized incident to arrest without warrant).

310. See 428 U.S. at 372, 375-76. The dissent in Opperman argued that the Government had made no 
showing that the inventory search of the defendant’s vehicle had been undertaken to protect police safety or 
to prevent police liability for articles stolen during impoundment. Id. at 389-90 (Marshall, J., with Brennan 
& Stewart, JJ., dissenting). The dissent maintained that the majority opinion would authorize practically 
any inventory search regardless of the applicability of any of the three justifying rationales. Id. at 392.

311. In Opperman the Supreme Court cited with approval state and federal cases upholding inventory 
searches pursuant to standard police procedures, see id. at 371-72, but never precisely defined the limits of 
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define the lawful reach of the procedure on the basis of the underlying 
concern for the safety of the police and the protection of personal belongings. 
This term in United States v. Edwards* 312 the Fifth Circuit held en banc that in 
conducting an inventory search pursuant to standard police practice an 
officer may search those places within an automobile where he can reasonably 
conclude personal property may be located.313 In reversing an earlier panel 
decision314 the court upheld the actions of an officer who, in lifting a loose 
carpet flap in a car during an inventory search, discovered stolen checks.315 
The court reasoned that the officer had earlier observed the defendant owner 
make a suspicious move toward the floor of the auto and could therefore 
reasonably conclude that property might have been concealed beneath the 
carpet flap.316 317

these searches. See id. at 376 (on record police conduct not unreasonable). On its face the holding in 
Opperman is limited to approval of an inventory search prompted by the presence of valuables in plain view 
inside the car when the owner is not present to make other arrangements for the safekeeping of his 
belongings. Id. at 375-76. The Court considered the search of the unlocked glove compartment during the 
inventory procedure to be reasonable because the police were already inside the car to secure the personal 
property in plain view and vandals otherwise might have been able to seize contraband, personal property, 
or dangerous instrumentalities that might have been in the glove compartment. Id. at 376 n. 10. The dissent 
asserted, however, that the presence of valuables in plain view inside the car had not prompted the 
inventory search because the police subjected every impounded vehicle to a search that included entry into 
the car’s closed glove compartment. The dissent concluded that the Court’s holding would permit intrusion 
into a car and its console in the absence of articles in plain view. Id. at 387 n.4; see United States v. 
Edwards, 577 F 2d 883, 894 n.23 (5th Cir.) (en banc) (rejecting defendant’s contention that police may 
inventory only items found in plain view within automobile cabin), cert denied, 439 U.S. 968 (1978). Four 
Justices in Opperman, however, stated that police entry to remove articles in plain view from a car could 
not alone justify a further search into the car’s closed areas. See 428 U.S. at 377-78 n.2 (Powell, J., 
concurring); id. at 387 n.4 (Marshall, J., with Brennan & Stewart, JJ., dissenting).

312. 577 F.2d 883 (5th Cir.) (en banc), cert, denied, 439 U.S. 968 (1978).
313. Id. at 895.
314. United States v. Edwards, 554 F.2d 1331, 1338 (5th Cir. 1977) (pulling carpet from car floor 

exceeds limits of inventory search), rev'd en banc, 577 F.2d 833 (5th Cir.), cert, denied, 439 U.S. 968 (1978).
315. 577 F.2d at 895.
316. Id. at 894. The policeman merely lifted the loose carpet flap and did not remove any nails or 

fasteners or in any other way separate the carpet from the floor of the automobile. Id. The court 
emphasized that it would “not in any way condone searching under the carpeting in every case, much less 
ripping apart of an automobile, or any part thereof, under the guise of an inventory search." Id. at 895. 
Under the facts, however, the court thought it reasonable for a police officer to think that personal property 
might be located under the carpet. Id. The dissent argued that the officers had exceeded the constitutional 
limits of an inventory search because they had not simply inventoried the unsecured contents of the vehicle, 
but had spent half an hour searching the automobile for places where objects could have been concealed. 
Id. at 897 (Rubin, J., with Roney, J., concurring in part and dissenting in part); id. (Goldberg. J., with 
Godbold and Simpson, JJ., concurring in part, but dissenting in result).

317. 594 F.2d 1200 (8th Cir. 1979).
318. Id. at 1203.
319. Id. at 1202. The court reasoned that storing the tightly sealed knapsack in police headquarters 

The circuit courts seem to disagree whether police may search the contents 
of containers found in impounded vehicles if the containers appear to pose a 
danger to police or are inadequately sealed and therefore insecure. This term 
in United States v. Bloomfield311 the Eighth Circuit upheld the suppression of 
evidence found in a knapsack discovered during a routine inventory search of 
an automobile.318 The court ruled that the police should have inventoried the 
knapsack as a unit rather than opening it and itemizing its contents because 
the knapsack was tightly sealed and neither the knapsack nor its contents 
appeared to pose any danger to police.319 The court noted, however, that if a 
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container that is to be inventoried is not securely closed or if there is reason to 
believe that it might contain instrumentalities that could be dangerous even 
when sitting idly in police storage, then the police should itemize the 
container’s contents.320 In United States v. Ochs321 the Second Circuit 
suggested a different approach. The court in dictum stated that the police 
might be as justified in inspecting a container found in a car during an 
inventory search as they were in searching the closed unlocked glove 
compartment in Opperman.322 The court, however, concluded that it is an 
open question whether Opperman permits inspection of sealable containers in 
the course of an inventory search.323

would have minimized the possibility of loss and the possibility of false claims against police by the owner. 
Id. Furthermore, the police could have protected themselves from any dangerous items in the knapsack 
through the use of dogs trained to locate explosives. Id. at 1203.

320. Id.
321. 595 F.2d 1247 (2d Cir.), cert, denied. 48 U.S.L.W. 3323 (U.S. Nov. 13, 1979).
322. Id. at 1256. Justice Marshall, writing for three Justices in his dissent in Opperman, stated that "the 

Court’s opinion does not authorize the inspection of suitcases, boxes or other containers which might 
themselves be sealed, removed, and secured without further intrusion.” South Dakota v. Opperman, 428 
U.S. at 388 n.6 (Marshall, J., with Brennan & Stewart, JJ., dissenting). The Second Circuit in Ochs, 
however, reasoned that neither Opperman's plurality opinion nor Justice Powell’s concurrence held that 
inspection of containers is not authorized in an inventory search. 595 F.2d at 1256.

323. Id. (search of unlocked briefcase in car impounded following defendant’s arrest not justified as 
inventory search because supported by probable cause).

324. See, e.g.. Michigan v. Tyler, 436 U.S. 499, 508 (1978) (dictum) (warrant required for administrative 
inspection of burned building to determine cause of fire); See v. City of Seattle, 387 U.S. 541, 546 (1967) 
(warrant required for administrative inspection of commercial warehouse); Camara v. Municipal Court, 
387 U.S. 523, 534 (1967) (upholding warrant requirement for administrative housing inspection of 
residence). Authorities may nonetheless conduct administrative inspections without a warrant in 
emergency situations. Camara v. Municipal Court, 387 U.S. at 539; see Michigan v. Tyler, 436 U.S. at 509- 
10 (officials need no warrant to remain in building for reasonable time in order to determine cause of 
extinguished fire and to seize evidence of cause in plain view). More recently the Supreme Court has 
permitted warrantless inspections of pervasively regulated businesses conducted pursuant to statutory 
authorization. See notes 339-42 infra and accompanying text.

Federal magistrates may issue administrative inspection warrants under the Federal Magistrate Act, 28 
U.S.C. § 636(a)(1) (1976). Pelton Casteel, Inc. v. Marshall, 588 F.2d 1182, 1186 (7th Cir. 1978). Once such 
a warrant is issued and executed, however, the magistrate lacks authority to rule on a motion to “stay and 
recall” the warrant. In re Worksite Inspection of Quality Products, Inc., 592 F.2d 611,613 (1st Cir. 1979). 
Moreover, district courts should refrain from exercising jurisdiction when a litigant faced with an 
administrative enforcement proceeding attempts to have evidence gathered in an inspection barred from 
use in the administrative proceeding on the ground that probable cause to support the warrant was lacking. 
Id. at 615-16. The district court should exercise jurisdiction only when the litigant clearly demonstrates 
that the pending enforcement proceeding affords no opportunity to adjudicate the constitutional claims. Id. 
at 615.

325. 387 U.S. 523 (1967).
326. Id. at 538-39. An application for an administrative inspection warrant need not identify the 

complainant on whose information the warrant is being sought or establish the complainant’s credibility. 
See Weyerhaeuser Co. v. Marshall, 592 F.2d 373, 377 (7th Cir. 1979) (warrant application for inspection by 

Compliance and Safety Inspections. Administrative fire, health, and
safety inspections of commercial or residential dwellings normally must be 
conducted pursuant to a valid search warrant.324 In the 1967 case of Camara 
v. Municipal Court,325 however, the Supreme Court held that a warrant for an 
administrative inspection may be based on a lesser degree of probable cause 
than is required for searches in a criminal context.326 Under the test 
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established in Camara, probable cause to issue an administrative inspection 
warrant exists “[i]f a valid public interest justifies the intrusion contemplat
ed”327 or “if reasonable legislative or administrative standards for conducting 
an area inspection are satisfied with respect to a particular dwelling.”328 
Reasonable standards may be based on the passage of time since the previous 
inspection, the type of building to be inspected, or the condition of the entire 
area.329 This probable cause to inspect a particular building may also be based 
on specific knowledge of violations or unsafe conditions on the premises.330

Occupational Safety and Health Administration (OSHA) need not set forth circumstances bearing on 
credibility of unidentified complainant); In re Gilbert & Bennett Mfg. Co., 589 F.2d 1335, 1339 (7th Cir. 
1979) (warrant application for OSHA inspection of industrial plant need not identify complaining 
employee). Furthermore, a warrant application for a safety inspection of a business need not “set forth the 
underlying circumstances demonstrating the basis for the conclusion reached by the complainant.” Id. at 
1339. Nonetheless, officials must present the magistrate with sufficient factual data to support the 
conclusion that a search would be reasonable. Compare id. (warrant for OSHA inspection valid when 
application set forth details of employee’s complaint and basis for Secretary of Labor’s conclusion that 
potentially significant hazards existed) and Pelton Casteel, Inc. v. Marshall, 588 F.2d 1182, 1185 (7th Cir. 
1978) (warrant for OSHA inspection valid despite ambiguous representations when application described 
in detail inspection to be undertaken) with Weyerhaeuser Co. v. Marshall, 592 F.2d at 378 (warrant for 
OSHA inspection invalid when application set forth no details of employee’s complaint or basis for 
Secretary of Labor’s conclusion that there were reasonable grounds to believe violations existed).

327. 387 U.S. at 539; see United States v. Schiffman, 572 F.2d 1137, 1140 (5th Cir. 1978) (large 
purchases of controlled drugs by registered retail pharmacy created valid public interest justifying 
administrative inspection pursuant to constitutional regulatory scheme); cf. In re Carlson, 580 F.2d 1365, 
1382 (10th Cir. 1979) (case remanded to determine whether effective enforcement of federal tax laws 
justified administrative warrant to search and seize taxpayer’s property).

328. 387 U.S. at 538. An administrative warrant under the Occupational Safety and Health Act, 29 
U.S.C. § 657(a) (1976), is valid if it shows that:

a specific business has been chosen for an OSHA search on the basis of a general 
administrative plan for the enforcement of the Act derived from neutral sources such as, for 
example, dispersion of employees in various types of industries across a given area, and the 
desired frequency of searches in any of the lesser divisions of the area ....

Marshall v. Barlow’s, Inc., 436 U.S. 307, 321 (1978). Compare In re Gilbert & Bennett Mfg. Co., 589 F.2d 
1335, 1343 (7th Cir. 1979) (warrant for OSHA inspection supported by probable cause when application 
described plan to reduce injuries and illnesses in target industry) with In re Northwest Airlines, Inc., 587 
F.2d 12, 15 (7th Cir. 1978) (warrant for OSHA inspection not supported by probable cause when 
application merely asserted existence of industry inspection program).

329. 387 U.S. at 538.
330. Marshall v. Barlow’s, Inc., 436 U.S. 307, 320 & n.16 (1978); Camara v. Municipal Court, 387 U.S. 

at 538; see United States v. Prendergast, 585 F.2d 69, 70 (3d Cir. 1978) (per curiam) (absence of previous 
inspection of pharmacy to ensure compliance with compulsory recordkeeping requirements justified 
issuance of administrative warrant).

331. See v. City of Seattle, 387 U.S. 541, 545 (1967).
332. Camara v. Municipal Court, 387 U.S. at 537; cf. United States v. Articles of Hazardous Substance, 

588 F.2d 39, 43 & n.l (4th Cir. 1978) (Consumer Products Safety Commission’s search for hazardous 
sleepwear for children not impermissible govermental intrusion because store searched open to public).

333. 585 F.2d 69 (3d Cir. 1978) (per curiam).
334. United States v. Goldfine, 538 F.2d 815 (9th Cir. 1976).

The Supreme Court justified the lower “flexible standard of reasonable
ness”331 for administrative inspections on the ground that such programs are 
neither personal in nature nor aimed at discovering evidence of crime and 
therefore involve only a limited invasion of an individual’s privacy.332 This 
term in United States v. Prendergast,333 however, the Third Circuit joined the 
Ninth Circuit334 in ruling that the lower standard of probable cause applies to 
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the issuance of a warrant for the administrative inspection of a pharmacy even 
though authorities suspect the business of criminal violations of drug control 
laws.335 Under this rule the Government may use evidence seized during the 
administrative inspection to establish such criminal violations.336 Rejecting 
the defendant’s argument that procurement of an administrative warrant was 
a subterfuge to avoid the higher probable cause standard of a traditional 
criminal search warrant,337 the Third Circuit reasoned that *“[t]he adminis
trative need for and the public interest in inspection continue to provide 
justification apart from the obtaining of evidence of crime.’”338

In addition to requiring only a low level of probable cause for the issuance 
of administrative inspection warrants, the Supreme Court has upheld statuto
ry exceptions to the warrant requirement for administrative inspections of 
certain heavily regulated businesses in which dealers have no reasonable 
expectation of privacy from government scrutiny.339 The Court has validated 
warrantless administrative inspections of liquor340 and firearms341 dealers 
conducted pursuant to federal statutes, but has not extended the “pervasively 
regulated industry” exception beyond these industries.342 Last Term in 
Marshall v. Barlow's, Inc.w the Supreme Court declared unconstitutional the 
warrantless inspection of businesses by the Occupational Safety and Health

335. 585 F.2d at 71; accord, United States v. Goldfine, 538 F.2d at 819; see United States v. Schiffman, 
572 F.2d 1137, 1139-40 (Sth Cir. 1978) (applying administrative probable cause standard to inspection of 
pharmacy under criminal investigation without discussing whether higher criminal standard should 
apply); cf. United States v. Blanchard, 495 F.2d 1329, 1331 (1st Cir. 1974) (applying administrative 
probable cause standard to inspection of tavern under criminal investigation); Colonnade Catering Corp. v. 
United States, 410 F.2d 197, 205 (2d Cir. 1969) (applying administrative probable cause standard to 
inspection of catering business suspected of liquor and tax law violations), rev'd on other grounds, 397 U.S. 
72 (1970).

336. 585 F.2d at 71; accord, United States v. Goldfine, 538 F.2d at 819. In Prendergast Drug 
Enforcement Administration agents, suspecting the defendant’s pharmacy of drug-control law violations, 
sought an administrative warrant to inspect the business. 585 F.2d at 70. The supporting affidavit stated 
that the defendant’s pharmacy sold regulated drugs and had never before been inspected. Id Evidence 
gathered in the administrative inspection was used to convict the defendant of violations of drug-control 
laws. Id. The Third Circuit held that the affidavit met the administrative probable cause standard set forth 
in the statute and that the evidence obtained during the inspection was properly admitted in the criminal 
trial. Id. at 71.

337. 585 F.2d at 71.
338. Id. (quoting United States v. Goldfine, 538 F.2d 815, 819 (9th Cir. 1976)).
339. Marshall v. Barlow’s, Inc., 436 U.S. 307, 313 (1978).
340. Colonnade Catering Corp. v. United States, 397 U.S. 72, 75-77 (1970) (forcible entry to inspect 

liquor business unlawful because outside scope of valid statutory authorization; warrantless inspections 
permissible because alcoholic beverage industry has long been subject to close government supervision and 
inspection).

341. United States v. Biswell, 406 U.S. 311, 317 (1972). The Court reasoned that although federal 
regulation of firearms lacks historical roots, warrantless inspections are essential to preventing violent 
crime and to regulating firearms traffic. Id. at 315-16. Furthermore, because dealers who choose to accept a 
federal license to engage .n the pervasively regulated firearms business know that they are subject to 
government scrutiny, warrantless inspections should pose few threats the dealers’ justifiable expectations of 
privacy. Id. at 316.

342. In United States v. Schiffman, 572 F.2d 1137 (5th Cir. 1978), the Fifth Circuit stated that the 
pharmaceutical industry falls into the “pervasively regulated business” category with the liquor and gun 
industries. Id. at 1142. Although the court held only that federal agents had sufficient probable cause to 
obtain an administrative inspection warrant for a pharmacy, the court noted in dictum that warrantless 
inspections of pharmacies might be constitutionally valid if authorized by statute. Id.

343. 436 U.S. 307 (1978).
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Administration (OSHA)344 because many affected businesses had not been 
previously regulated or licensed and thus had no tradition of close govern
ment regulation.345

This term two circuits considered whether the exclusionary rule applies in 
administrative proceedings involving warrantless inspections conducted be
fore the Barlow's decision .346 In Todd Shipyards Corp. v. Secretary of Labor341 
the Ninth Circuit upheld the admission in an OSHA proceeding of the 
“fruits” of a warrantless pre-Barlow's inspection.348 Without deciding wheth
er the exclusionary rule applies to OSHA cases,349 the court ruled that 
Barlow's does not require the rule’s retroactive application.350 The Tenth 
Circuit took a different view in Savina Home Industries, Inc. v. Secretary of 
Labor.351 Savina alleged fourth amendment violations resulting from a 
warrantless OSHA inspection conducted prior to Barlow's.352 Upholding the 
admissibility of evidence obtained during the inspection, the court agreed 
with the Ninth Circuit that the exclusionary rule should not be applied 
retroactively.353 Unlike the Ninth Circuit, however, the court did decide that 
the rule should apply to OSHA inspections conducted after Barlow's in 
violation of the warrant requirement.354

344. See 29 U.S.C. § 657(a) (1976). Barlow's does not invalidate warrantless inspections when the 
employer consents. Stephenson Enterprises, Inc. v. Marshall, 578 F.2d 1021, 1024 (Sth Cir. 1978). For 
cases arising before Barlow's, the Fifth Circuit has held that the Occupational Safety and Health Act does 
not give the federal courts jurisdiction to hear a suit by the Secretary of Labor to compel a defendant to 
submit to a warrantless OSHA inspection. Marshall v. Gibson's Prod., Inc., 584 F.2d 668, 678 (5th Cir. 
1978); cf. Buckeye Indus., Inc. v. Secretary of Labor, 587 F.2d 231, 235 (Sth Cir. 1979) (appeal of 
jurisdictional issues barred by collateral estoppel).

345. 436 U.S. at 313. In contrast to inspections of firearms dealers, the Court was not convinced that 
requiring a warrant based on the lesser administrative standard of probable cause would make the OSHA 
inspections any less effective. Id. at 316-20; cf. United States v. Biswell, 406 U.S. 311, 316 (1972) (effective 
enforcement of firearms-control law requires warrantless inspections).

346. In addition to lacking a definitive postinspection remedy for an invalid OSHA search, an employer 
may not seek declaratory or injuctive relief in court. Blocksom & Co. v. Marshall, 582 F.2d 1122, 1124 (7th 
Cir. 1978). An employer may, however, defend against a civil contempt citation by challenging the 
underlying order to submit to inspection and may appeal an OSHA Review Board decision to a federal 
court of appeals. Id.

347. 586 F.2d 683 (9th Cir. 1978).
348. Id. at 688.
349. Id. at 689. The court considered the corporation’s fourth amendment claim only after concluding 

that the Supreme Court intended the Barlow's warrant requirement to be applied retroactively. Id. at 688- 
89. The court then discussed the applicability of the exclusionary rule. Although the court left open the 
possibility that it might apply the exclusionary rule to an OSHA inspection in a proper case, id. at 691, the 
court seemed disinclined to do so. The court noted that the Supreme Court had remanded several cases 
involving other issues to courts of appeals for reconsideration in light of Barlow’s. Id. at 688-89 & nn. 10 & 
12. It emphasized, however, that Barlow’s had not addressed the application of the exclusionary rule to 
OSHA searches because the relief sought in that case was a declaratory judgment and an injunction. Id. at 
689. In addition the court pointed out that the Supreme Court has never applied the exclusionary rule to 
OSHA or any other civil proceeding. Id.

350. Id. The court based its holding on the Supreme Court’s refusal to apply the exclusionary rule 
retroactively in other settings. Id. at 689-91 (citing United States v. Peltier, 422 U.S. 531 (1975); Linkletter 
v. Walker, 381 U.S. 618 (1965)).

351. 594 F.2d 1358 (10th Cir. 1979).
352. Id. at 1360-61.
353. Id. at 1364.
354. Id. at 1363 & n.7. The Tenth Circuit began its analysis by assuming that the Barlow's warrant 

requirement applies to pre-Barlow’s inspections. Id. at 1361 & n.4. In maintaining that the exclusionary
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ELECTRONIC SURVEILLANCE

Sophisticated technology enables law enforcement officials and private 
citizens to record conversations, to locate and identify persons and objects 
with transmitters, and to trace telephone calls made and received with special 
telephone company equipment. Congress and the courts have long been 
concerned with the potential abuses of this technology. Title III of the 
Omnibus Crime Control and Safe Streets Act of 196 8 * 355 regulates the 
interception and disclosure of wire and oral communications.356 No federal 
legislation exists, however, for the regulation of devices such as telephone 
tracers and location-sending equipment; courts reviewing the use of such 
devices must rule on the basis of general fourth amendment considerations.357

rule should apply in OSHA proceedings, the court cited the application of the rule in quasi-criminal, civil, 
and administrative cases. Id. at 1362-63. The court concluded that the rule should not apply retroactively 
in OSHA proceedings, however, because that result would serve neither the purpose of preserving judicial 
integrity nor that of deterring future misconduct. Id. at 1363-65.

355. 18 U.S.C. §§ 2510-20(1976).
356. 18 U.S.C. § 2510(1), (2) & (4) (1976) (definitions of “wire communications,” “oral communica

tions,” and “intercept”). Title III has survived constitutional challenge. See, e.g., United States v. Edelson, 
581 F.2d 1290, 1292 (7th Cir. 1978) (per curiam) (language of title III not unconstitutionally vague), cert, 
denied, 440 U.S. 908 (1979); United States v. Frederickson, 581 F.2d 711, 713 (8th Cir. 1978) (rejecting 
challenge summarily, citing cases); United States v. Diadone, 558 F.2d 775, 781 (5th Cir. 1977) (title III 
does not contravene constitutional safeguards), cert, denied, 434 U.S. 1064 (1978).

357. See notes 505-35 infra and accompanying text.
358. Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351, title III, § 801(b), 82 

Stat. 211 (1968).
359. Id. § 801(d).
360. 18 U.S.C.A. § 2516(1) (Supp. 1979) (crimes for which federal officials may apply for electronic 

surveillance order include espionage, treason, labor racketeering, and narcotics violations); 18 U.S.C. 
§ 2516(2) (1976) (crimes for which state officials may apply for order include kidnapping, bribery, 
extortion, and narcotics violations). This term, the Eighth Circuit rejected a defendant’s contention that 
Congress intended to include only felonies in title Ill’s enumeration of crimes. United States v. 
Frederickson, 581 F.2d 711, 715 (8th Cir. 1978) (evidence gathered to support misdemeanor gambling 
conviction admissible).

361. 18 U.S.C. § 2518(1) (1976).
362. The judge must determine that probable cause exists to believe that a crime covered by title III was, 

is being, or will be committed, that incriminating communications concerning the offense will be 
intercepted, and that the facilities or place to be monitored was, is being, or will be used in the commission 
of the crime. Id. § 2518(3)(d). Furthermore, the judge must determine that less intrusive investigative 
techniques have failed, probably would fail, or are too dangerous. Id.

The purpose of title III is “to protect effectively the privacy of wire and 
oral communications”358 while at the same time allowing the interception of 
such communications in limited situations with adequate safeguards.359 Title 
III permits the interception of wire and oral communications in investigations 
of certain major offenses360 when authorized by a court of competent 
jurisdiction.361 Before the court may order an interception, however, it must 
have assurance that the interception is justified.362 Following judicial approv
al, the surveillance must remain under the control and supervision of the 
court to ensure that any information gathered is obtained and used proper
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ly.363 Remedies for violations of title III include the suppression of evi
dence,364 penalties for contempt of court,365 and civil damages.366

Title III does not prohibit interceptions by parties to the communica
tions,367 by communication common carriers and their employees in the 
normal course of their employment,368 or by the Federal Communications 
Commission and its employees in the normal discharge of their duties.369 
Furthermore, although the language of title III expressly prohibits the 
unauthorized interception and disclosure of all wire and oral communica
tions, the Fourth Circuit in United States v. Burroughs™ held that some 
federal nexus must be shown for the statute to apply.371 State legislation 
governing the interception of wire or oral communications must conform to 
the minimum provisions of title III.372 States may, however, enact more 
restrictive legislation.373 In federal cases, title III governs the admissibility of 
intercepted communications,374 but these standards are inapplicable beyond 
the territorial jurisdiction of the United States.375

363 See id. § 2518(5) (1976) (authorizing extensions upon application to court); id. § 2518(6) 
(requiring progress reports); id. § 2518(8) (requiring custody and sealing of recordings, applications, and 
orders).

364 Id. §§ 2515, 2518(10)(a) (prohibiting use of evidence from interceptions made in violation of 
statute); id. § 2518(8)(a) (seal or satisfactory explanation for its absence required for admission of tapes at 
trial).

365. Id. § 2518(8)(c) (violation of sealing requirement punishable as contempt of court).
366. Id. § 2520 (authorizing awards of actual and punitive damages, attorney fees, and reasonable costs 

for violations of title III).
367. Id. § 251 l(2)(c) (allowing interception by persons acting under color of law who are parties to 

conversation or by third persons pursuant to party’s consent). Persons not acting under color of law may 
intercept communications under the same circumstances unless done for a criminal, tortious, or injurious 
purpose. Id. § 251 l(2)(d).

368. Id. § 2511(2)(a).
369. Id. § 2511(2)(b).
370. 564 F.2d 1111 (4th Cir. 1977).
371 Id. at 1115. The court held that some basis for federal jurisdiction is an essential element of 

prosecution for an oral interception under 18 U.S.C. § 251 l(l)(a). 564 F.2d at 1115. The Government 
failed to assert any federal nexus, and the court refused to infer that nexus in the absence of a clear 
congressional intent to establish federal jurisdiction. Id. The absence of federal authority also provided 
grounds for the Second Circuit to affirm the dismissal of a civil action arising out of a child custody 
dispute. See Anonymous v. Anonymous, 558 F.2d 677, 679 (2d Cir. 1977) (husband’s interception of wife’s 
calls presented purely domestic conflict to be decided by state courts). But cf. United States v. Jones, 542 
F 2d 661, 673 (6th Cir. 1976) (interspousal immunity no bar to criminal liability of husband who tapped 
wife’s telephone and used fruits in divorce proceeding).

372. 18 U.S.C. § 2515 (1976) (no evidence may be received in any state or federal proceeding if obtained 
in violation of title III).

373. S. Rep. No. 1097, 90th Cong., 2d Sess. 98, reprinted in [1968] U.S. Code Cong. & Ad. News 
2112, 2187; see United States v. Hall, 543 F.2d 1229, 1231 (9th Cir. 1976) (en banc) (federal act does not 
preclude states from enacting more restrictive electronic surveillance statutes), cert, denied. 429 U.S. 1075 
(1977).

374. United States v. Nelligan, 573 F.2d 251, 253 (5th Cir. 1978) (“well settled that federal law governs 
the admissibility of tape recordings in federal criminal cases”); see United States v. Sotomayor, 592 F.2d 
1219, 1225 (2d Cir. 1979) (evidence obtained by state officials in violation of more restrictive state sealing 
requirement admissible in federal court; requirement is mere procedural rule of evidence and protects no 
privacy interest). But cf. United States v. Manfredi, 488 F.2d 588, 598 (2d Cir. 1973) (dictum) (federal 
officers subject themselves to more restrictive state requirements by engaging in joint state-federal wiretap 
investigation).

375. Stowe v. Devoy, 588 F.2d 336 (2d Cir. 1978), cert, denied, 99 S. Ct. 2862 (1979). In Stowe, the
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Orders for Electronic Surveillance. Title III requires the presentation of
certain detailed information in the application for an electronic surveillance 
order, including the identity of the individual authorizing the surveillance.* 376 
That person must be either the Attorney General, a specially designated 
Assistant Attorney General,377 or the principal prosecuting attorney of a state 
or political subdivision if such individual is authorized by state law.378 This 
authorization power may not be exercised by persons other than those named 
in title III.379 If a valid authorization is made, however, misidentification of 
the approving authority will not warrant the suppression of evidence obtained 
pursuant to that order.380 Furthermore, there is no affirmative requirement 
that the individual authorizing the surveillance show that he personally 
evaluated the facts contained in the application.381

Second Circuit rejected the contention that evidence legally obtained by Canadian officials in Canada by 
means of a wiretap was inadmissible in a United States extradition hearing because Canadian law does not 
meet title III standards. Id. at 340-41. The court held that federal statutes apply only within the territorial 
limits of the United States unless a contrary legislative intent is apparent. Id. at 341.

376. 18 U.S.C.A. § 2516(1) (Supp. 1979).
377. Id.
378. 18 U.S.C. § 2516(2) (1976).
379. United States v. Giordano, 416 U.S. 505, 508 (1974) (title III permits Attorney General to delegate 

authority to authorize wiretap applications only to specially designated Assistant Attorney General, not to 
executive assistant). With respect to states and their political subdivisions, the principal prosecuting 
attorney is authorized to apply to state courts for interception orders. 18 U.S.C. § 2516(2) (1976). This 
term, the Second Circuit held that a prosecutor may authorize a detective to apply for an extension of a 
wiretap order when the prosecutor’s personal appearance before the judge was not required by law and the 
prosecutor actually authorized the application. Alexander v. Harris, 595 F.2d 87, 89 (2d Cir. 1979).

380. United States v. Chavez, 416 U.S. 562, 565 (1974) (misidentifying Assistant Attorney General as 
authorizing official not fatal when Attorney General actually authorized application). The Court 
concluded that misidentification did not affect any review or approval functions because both officials may 
authorize applications. Id.

381. United States v. Santora, 583 F.2d 453, 455 (9th Cir. 1978), vacated and remanded mem., 99 S. Ct. 
2155 (1979); United States v. Feldman, 535 F.2d 1175, 1181 (9th Cir. 1976), cert, denied, 429 U.S. 940 
(1977); United States v. Turner, 528 F.2d 143, 151 (9th Cir. 1975), cert, denied, 423 U.S. 996 (1975) & 429 
U.S. 837 (1976) (codefendant).

382. 18 U.S.C. § 2518(3)(a) (1976).
383. Id. § 2518(3)(b).
384. Id. § 2518(3)(d).
385. See United States v. Hyde, 574 F.2d 856, 862 (5th Cir. 1978) (Aguilar/Spinelli test applied to 

surveillance application based on information supplied by informants; informants’ reliability inferred from 
mutually reinforcing and corroborative information).

Before issuing the surveillance order, the judge must determine that 
probable cause exists to believe that a person is committing a crime 
enumerated in the statute,382 that evidence concerning that crime may be 
obtained by intercepting particular communications,383 and that the facilities 
or places to be monitored are being used in the commission of the crime or are 
owned by the person named in the application.384 Probable cause standards 
for surveillance orders issued under title III are the same as those for ordinary 
search warrants.385 For instance, if information supporting a finding of 
probable cause for a wiretap comes from confidential informants, the 
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Aguilar/Spinelli test must be met.386 There is no requirement, however, that 
the issuing judge make a specific finding of fact to support his action.387

386. Id. See generally Spinelli v. United States, 393 U.S. 410, 415 (1969) (affidavit must adequately 
establish informant’s reliability); Aguilar v. Texas, 378 U.S. 108, 114 (1964) (affidavit must reveal factual 
circumstances supporting the informant’s conclusion). The Fifth Circuit applied this test to surveillance 
applications on numerous occasions this term. £.g., United States v. Clements, 588 F.2d 1030, 1034 (5th 
Cir.), cert, denied, 99 S. Ct. 1792 (1979); United States v. Weinrich, 586 F.2d 481, 487 (5th Cir. 1978), cert, 
denied. 99 S. Ct. 1792 (1979); United States v. Hyde, 574 F.2d 856, 862 (5th Cir. 1978).

387 See United States v. Martinez, 588 F.2d 1227, 1233 (9th Cir. 1978) (record revealed full 
consideration of application and affidavit; no statutory or judicially-imposed need for specific factual 
findings).

388. United States v. Donovan, 429 U.S. 413, 428-32 (1977) (statute violated when eight persons 
"known” at time of extension but only five named); see 18 U S.C. § 2518(4)(a) (1976).

389. United States v. Kahn, 415 U.S. 143, 151 (1974) (rejecting defendant's claim that her incriminatory 
conversations were inadmissible because her identity known at time of application); cf. United States v. 
Martin, 599 F.2d 880, 884-86 (9th Cir.) (no requirement that application name only those for whom 
probable cause exists), cert, denied, 99 S. Ct. 2408 (1979).

390. United States v. Donovan, 429 U.S. 413, 436-40 (1977). The Court held that because the naming 
requirement is a statutory rather than a constitutional requirement, suppression does not automatically 
follow from a violation. Id. at 427 n.15.

391. 18 U.S.C. § 2518(3)(c) (1976).
392. See United States v. Martinez, 588 F.2d 1227, 1231 (9th Cir. 1979) (dictum) (bare conclusory 

statement that normal investigative techniques are unproductive insufficient); United States v. Gerardi, 
586 F 2d 896, 898 (1st Cir. 1979) (dictum) (same). In Gerardi, the court was satisfied by a showing that a 
conventional six-month investigation had failed, that informants and others were unwilling to testify, that 
infiltration was not feasible, and that visual surveillance was impossible. Id. This term, only the Ninth 
Circuit held a necessity showing insufficient. United States v. Santora, 583 F.2d 453, 467 (9th Cir. 1978), 
vacated and remanded mem., 99 S. Ct. 2155 (1979). In Santora, the Government affidavit for an initial 
wiretap order was sufficiently specific, but subsequent applications to tap the phones of other suspects 
merely cited the previous order and failed to establish that other investigative techniques would not 
succeed as to the additional suspects. Id. The court suppressed evidence obtained under those subsequent 
orders. Id.

393. United States v. Ciafarelli, 589 F.2d 180, 183 (5th Cir. 1979); United States v. Clements, 588 F.2d

The Supreme Court has interpreted the provision in section 2518(4)(a) that 
the application or order shall state “the identity of the person, if known, 
whose communications are to be intercepted” to require the naming of all 
persons whom the government has probable cause to believe are committing 
the enumerated crimes.388 If the government knows that the conversations of 
certain individuals will be intercepted, but lacks probable cause to believe that 
those individuals are committing the crime under investigation, there is no 
need to name such individuals.389 Despite this statutory requirement, a failure 
to name all the individuals that must be named will not automatically result 
in suppression if the application contains sufficient information to otherwise 
satisfy the statutory preconditions.390

Title III requires that the court issuing the surveillance order determine, 
based upon information contained in the application, that normal investiga
tive techniques either have failed, appear unlikely to succeed, or would be too 
dangerous.391 Although the magistrate’s determination on this issue is 
frequently challenged, the appellate courts typically uphold the issuing 
judge’s order unless the application contains only a bare conclusory statement 
that other investigative means are inappropriate.392 The application need not 
rule out all other possible methods of obtaining the evidence sought, but must 
inform the court of the problems associated with the use of conventional 
techniques.393 The application is not invalid simply because the defendant can
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suggest post factum alternative methods.394 In addition, title III provides that 
the application and court order for an extension of the wiretap must meet the 
same requirements as the original order.395 Failure to do so will result in the 
suppression of evidence derived from the later interceptions.396

1030, 1036 (5th Cir), cert, denied, 99 S. Ct. 1792 (1979). The Fifth Circuit in Ciafarelli and Clements 
followed its earlier ruling in United States v. Pacheco, 489 F.2d 554, 565 (5th Cir. 1974) (application need 
not rule out every other imaginable method of investigation but must simply inform the judge of the 
difficulties involved with other investigative techniques), cert, denied, 421 U.S. 909 (1975).

394. United States v. Hyde, 574 F.2d 856, 867 (5th Cir. 1978); see United States v. Martinez, 588 F.2d 
1227, 1231 (9th Cir. 1978) (wiretaps need not be used only as last resort).

395. 18 U.S.C. § 2518(5) (1976).
396. See United States v. Giordano, 416 U.S. 505, 530 (1974) (when original wiretap violated title III, 

use of evidence obtained thereby to add suspects on extension application also constitutes violation 
warranting suppression); United States v. Santora, 583 F.2d 453, 467 (9th Cir. 1978) (evidence suppressed 
when application for extension failed to demonstrate necessity of using electronic surveillance against 
additional suspects), vacated and remanded mem., 99 S. Ct. 2155 (1979).

397. The Sixth and Ninth Circuits have held that title III does not allow judges to authorize break-ins to 
plant surveillance devices. United States v. Finazzo, 583 F.2d 837, 850 (6th Cir. 1978) vacated and 
remanded mem., 99 S. Ct. 2047 (1979); United States v. Santora, 583 F.2d 453, 462 (9th Cir. 1978), vacated 
and remanded mem., 99 S. Ct. 2155 (1979). In contrast, the Second and Third Circuits have ruled that title 
III implicitly authorizes break-ins without specific court approval. United States v. Scafidi, 564 F.2d 633, 
639 (2d Cir. 1977), cert, denied, 436 U.S. 903 (1978); United States v. Dalia, 575 F.2d 1344, 1346 (3d Cir. 
1978), affd, 439 U.S. 817 (1979).

398. 99 S. Ct. 1682 (1979). See generally Case Comment, Sneaking Through the Castle Gate: Covert 
Entries by Police to Plant Bugging Devices, b~l Geo. L.J. 1429 (1979).

399. 99 S. Ct. at 1686.
400. Id. at 1689 (“Fourth Amendment does not prohibit per se a covert entry performed for the purpose 

of installing otherwise legal electronic bugging equipment.”). In addition, the petitioner argued that even if 
covert entry may be constitutional in some cases, it was not in his case because such entry was unnecessary. 
Id. at 1689 n.8. The Court rejected this argument as well, relying on the district court’s finding that 
electronic surveillance was in fact necessary. Id. The Court failed to distinquish, however, between the need 
for electronic surveillance in general and the need for bugging specifically. See Case Comment, supra note 
398, at 1451-52 & nn. 190-97 (wiretapping does not require physical entry and should be used before resort 
to bugging).

401. 99 S. Ct. at 1692. Although title III does not expressly authorize covert entry to plant bugs, the 
Court concluded that Congress intended that courts have the power to authorize such entries. Id. The 
Court reasoned that if such entries were not permitted, the congressional purpose would be thwarted 
because most bugging would not be possible without covert entry. Id. at 1691.

Because the Court found title III sufficient to confer such power on the courts, it did not consider 
whether authority might also be conferred by other federal enactments such as rule 41 of the Federal Rules 
of Criminal Procedure or the All Writs Act. Cf. United States v. New York Tel. Co., 434 U.S. 159, 168-72 
(1977) (rule 41 and All Writs Act empower district court to compel telephone company to assist in 
installation of pen register). See generally 28 U.S.C. § 1851 (1976) (All Writs Act); Fed. R. Crim. P. 41.

402. 99 S. Ct. at 1694. The Court held that for constitutional purposes a title Ill order must meet only 

The circuits have disagreed on the need for explicit judicial authorization 
of covert entries to install listening devices.397 398 This Term, the Supreme Court 
settled the question in the case of Dalia v. United States.™ In Dalia, FBI 
agents broke into the business office of the defendant and planted a bug 
pursuant to a title III order that did not expressly authorize covert entry.399 In 
an opinion by Justice Powell, the Court held that the fourth amendment does 
not prohibit per se the covert entry onto private premises to plant bugs,400 that 
Congress intended to give courts the power to approve covert entries,401 and 
that the authorizing court need not expressly indicate its approval of such 
entries.402 The dissenters argued that the legislative history of title III 
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indicates that Congress never considered the question of covert entry403 and 
that specific authorization is constitutionally required because of the addi
tional intrusion upon privacy interests.404

the three requirements that have traditionally been necessary for search warrants. Id. at 1692-93 (search 
must be issued by neutral magistrate, based on probable cause, and describe with particularity the thing to 
be seized). The order in Dalia met these requirements. Id. at 1693. Because the manner in which police 
execute the order is subject to subsequent review with respect to its reasonableness, the Court concluded 
that express prior authorization is unnecessary. Id. at 1694.

403. Id. at 1701 (Stevens, J., with Brennan & Marshall, JJ., dissenting). Justice Stevens argued that in 
the absence of a clear legislative mandate covert entries should be prohibited. Id. at 1705.

404 Id. at 1695 (Brennan, J., with Stewart, J., concurring in part, and dissenting in part). Justice 
Brennan noted that a covert entry to plant a bug intrudes upon physical as well as conversational privacy 
and argued that the Constitution requires specific judicial approval for the covert entry because of the 
additional intrusion inherent in bugging cases. Id.

405 18 U.S.C. § 251 l(2)(c) (1976). Law enforcement officials answering telephones during a valid 
search fall within the scope of this exception. See United States v. Campagnuolo, 592 F.2d 852, 862-63 (5th 
Cir. 1979) (contents of telephone calls received by FBI agents during valid search of alleged bookmaking 
operation admissible). In Campagnuolo, FBI agents reconnected a previously disconnected telephone and 
answered 42 telephone calls during a period of an hour and 20 minutes. Id. at 855. The officer answering 
the caller gave his name when asked but did not identify himself as a police officer. Id.

406. United States v. White, 401 U.S. 745, 749-51 (1974). The Court in White adopted the rationale of 
Hoffa v. United States, 385 U.S. 293, 302 (1966) (voluntary conversations with police agent are matter of 
misplaced trust and are unprotected by fourth amendment). Four Justices found no constitutional 
difference in the results when an agent records a conversation after the fact, simultaneously records it with 
electronic equipment carried on his person, or transmits the conversation to other agents by means of 
concealed electronic equipment, whether or not a warrant authorizes the use of such equipment. 401 U.S. 
at 751 (White, J., with Burger, C.J., and Stewart & Blackmun, JJ.).

407. See United States v. Moskow, 558 F.2d 882, 891 (3d Cir. 1978) (threat of immediate arson created 
exigent circumstances satisfying exception to Department of Justice guidelines requiring Attorney General 
or designated assistant to authorize surveillance); United States v. Jernigan, 582 F.2d 1211, 1213 (9th Cir. 
1978) (Drug Enforcement Administration regulations do not require advance approval if recording done 
with consent of one party), cert, denied. 439 U.S. 991 (1978).

408. 440 U.S. 741 (1979).

Warrantless Electronic Surveillance. Title III does not require judicial
approval of electronic surveillance in certain circumstances. For example, 
when one of the parties to the communication, acting under color of law, gives 
his consent to the interception, no surveillance order is needed.405 Although 
the Supreme Court has ruled that the gathering of evidence pursuant to the 
consent of a party to the communication does not violate fourth amendment 
rights,406 such interceptions have recently been challenged when the manner 
of interception violates federal agency rules setting out procedures to be 
followed by government officials.407

This Term, the Supreme Court in United States v. Caceres408 foreclosed this 
avenue of attack by holding that a failure to follow agency regulations does 
not warrant suppression of evidence when no constitutional rights are 
violated.409 In Caceres, a defendant charged with bribing an Internal Revenue 
Service agent moved to suppress recordings of conversations with the agent 
on the ground that Justice Department approval of the surveillance had not 
been obtained as required by IRS regulations.410 The Supreme Court held that 
the evidence should not be excluded because neither the Constitution nor any 
statute required such internal agency approval.411 The Court concluded that 



1979] Project: Criminal Procedure 333

the defendant was not denied due process because he had not relied on the 
regulation while speaking to the agent.412 Justice Marshall argued in dissent 
that the defendant’s due process rights had been violated, noting that in the 
past the Court had insisted on compliance with internal regulations that 
provide significant procedural protections as distinguished from those that do 
no more than facilitate agency housekeeping.413

Persons not acting under color of law also may intercept communications 
to which they are a party without judicial authorization, as long as the 
interceptions are not done for a criminal, tortious, or otherwise injurious 
purpose.414 Courts will normally examine the legitimacy of the purpose for the 
interception to determine whether it falls within the exception.415 Although 
the purpose of an interception is the normal subject of review, this term the 
Fourth Circuit in United States v. Seidlitz4ib considered the issue of who 
qualifies as a “party” to a conversation for purposes of title Ill’s exemption 
from liability.417 The court found the lessor of a computer to be a party to 
communications between that computer and a person attempting fraudulent
ly to retrieve information stored in the machine by means of a terminal 
connected to the computer by telephone lines.418 Because the lessor was a

412. Id. at 752-53. The majority acknowledged the regulation’s importance in protecting individual 
privacy but held that a rigid exclusionary rule should not be applied, expressing the fear that such a rule 
would encourage executive agencies to do away with internal procedures regulating the use of electronic 
surveillance. Id. at 755-56. The court reasoned that it is better “to tolerate occasional erroneous 
administration” of such regulations than to have only rules required by statute or to have rules "framed in 
mere precatory form." Id. at 756.

413. Id. at 759-60 (Marshall, J., with Brennan, J., dissenting) (citing American Farm Line v. Black Ball 
Freight Serv., 397 U.S. 532, 538 (1970) (ICC entitled to measure of discretion in administering its 
procedural rules when rules are mere aids in administration and provide no significant procedural 
protections)). Marshall further argued that the majority’s focus on the defendant’s lack of reliance deflects 
attention from the main constitutional issue—the legitimacy of the Government’s conduct—and that such 
a focus is inconsistent with prior decisions. 440 U.S. at 763 (citing Bridger v. Wixon, 326 U.S. 135, 150-51 
(1945) (deportation held invalid because witness failed to sign ex parte statement as required by INS 
regulations; party seeking invalidation had no occasion to rely on regulation)).

414. 18 U.S.C. § 251 l(2)(d) (1976). The Seventh Circuit this term rejected the contention that the terms 
“criminal,’’ “tortious,” and “injurious act” are so vague that they fail to inform potential violators of the 
type of conduct prohibited. United States v. Edelson, 581 F.2d 1290, 1292 (7th Cir. 1978) (per curiam) 
(affirming defendant’s conviction for making false statements to grand jury), cert, denied, 440 U.S. 908 
(1979).

415. An act, although disadvantageous to another party, is not forbidden by title III if the party 
recording the conversation did so out of a legitimate desire to protect himself. Moore v. Telfon 
Communications Corp., 589 F.2d 959, 966 (9th Cir. 1978) (party’s preservation of evidence of extortion not 
an injurious act under title III). Courts are divided over whether title III applies when one spouse 
intercepts the communications of the other. Compare United States v. Rizzo, 583 F.2d 907, 910 (7th Cir. 
1978) (title III violated when detective hired by one spouse intercepted communications of other), cert, 
denied, 440 U.S. 908 (1979) and United States v. Jones, 542 F.2d 661, 673 (6th Cir. 1976) (title III violated 
when spouses not sharing domicile at time of interception) with Anonymous v. Anonymous, 558 F.2d 677, 
679 (2d Cir. 1977) (title III civil liability provisions do not apply to purely domestic conflicts that are 
properly regulated by states) and Simpson v. Simpson, 490 F.2d 803, 809 (5th Cir.) (no congressional intent 
to use title Ill’s civil liability provision to regulate domestic conflicts), cert, denied, 419 U.S. 897 (1974). 
This term in United States v. Rizzo the Seventh Circuit assumed that Simpson was correctly decided but 
declined to extend the implied spousal exemption from title III to the criminal conviction of a detective 
hired by one spouse to ferret out evidence of the other’s infidelity. 583 F.2d 907, 909-10 (7th Cir. 1978), 
cert, denied, 440 U.S. 908 (1979).

416. 589 F.2d 152 (4th Cir. 1978), cert, denied, 99 S. Ct. 2030 (1979).
417. Id. at 158.
418. Id at 154. The court also concluded that the information retrieved was not a “wire communica- 
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party, a spy capability that allowed the computer to intercept the code 
received by the defendant was held not to violate title III.* 419

tion” within the meaning of section 2510(1) and that there was no “aural” acquisition of the contents of 
wire communications within the meaning of section 2510(4). Id. at 157; see 18 U.S.C. § 2510(1), (4) (1976) 
(“wire communications” mean communications made in whole or in part through facilities of common 
carrier; “intercept" means aural acquisition of contents of communication).

419. 589 F.2d at 158. The defendant’s employer used a WYLBUR software system that incorporated a 
feature known as the “Milten Spy Function," which automatically recorded requests made of the computer 
by the intruder. Id. at 154. Information from the “spy” ultimately led to defendant's conviction for wire 
fraud. Id. at 153.

420. 18 U.S.C.A. § 251 l(2)(a)(i) (Supp. 1979).
421. Id.
422 See text accompanying notes 505-35 infra (discussing other types of electronic surveillance).
423. 18 U.S.C.A. § 251 l(2)(a)(ii) (Supp. 1979).
424. 18 U.S.C. § 2518(4) (1976). Although the statute expressly empowers courts to compel assistance 

with title III orders only, last Term the Supreme Court held that a district court may compel a telephone 
company to assist law enforcement officials in installing a pen register. United States v. New York Tel. Co., 
434 U.S. 159, 178 (1977).

425. 50 U.S.C.A. §§ 1801-11 (Supp. 1979).
426. Id.
427. Id. § 1802(a)(1).
428. Id. §§ 1802(a)(1), 1801(h) (procedures proposed by Attorney General must conform to standards 

balancing law enforcement, privacy, and national security interests).
429. 18 U.S.C. § 2510(2) (1976) (oral communications protected under title III means “any oral 

communication uttered by a person exhibiting an expectation that such communication is not subject to 
interception under circumstances justifying such expectation”). Compare United States v. White, 401 U.S. 
745, 750-52 (1971) (no expectation of privacy in conversation between defendant and government agent; 

Switchboard operators and employees of communications common car
riers are exempt from title III while engaged in activities required to render 
service or to protect the property rights of the carrier.420 Although the carrier 
may only observe service or randomly monitor calls for mechanical or quality 
control checks,421 a carrier does not violate title III by providing information, 
facilities, or assistance to law enforcement officers intercepting wire or oral 
communications or conducting other types of electronic surveillance.422 To 
qualify for this immunity, a carrier must be provided with either a court order 
or a written certification by the Attorney General or appropriate state official 
to the effect that no warrant is required, that statutory provisions have been 
satisfied, and that such assistance is needed.423 Courts have authority to order 
common carriers to provide law enforcement officials with any assistance 
necessary to accomplish the interception.424

The Foreign Intelligence Surveillance Act of 1978425 provides special 
procedures regulating electronic surveillance in cases involving national 
security.426 The Act permits the Attorney General to authorize electronic 
surveillance directed at foreign powers without a court order for up to one 
year when there is no substantial likelihood that the contents of communica
tions of United States citizens will be acquired.427 The Attorney General 
must, however, propose minimization procedures that conform to safeguards 
provided by the Act.428

In addition to the exemptions enumerated in title III, a court order is 
unnecessary when the contents of the intercepted communications are not 
protected by the statute. Title III protection is limited by definition to 
conversations in which the parties have a legitimate expectation of privacy.429 
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This term, the Ninth Circuit in United States v. McIntyre430 rejected two 
defendants’ claims that the person whom they had bugged had no reasonable 
expectation of privacy with respect to conversations conducted in his office.431 
In McIntyre, a chief ot police and one of his lieutenants bugged the office of an 
assistant chief suspected of drug trafficking and of leaking certain informa
tion.432 The court held that a subjective expectation of privacy in a business 
office is not objectively unreasonable, even when the door is habitually left 
open.433 The court buttressed its conclusion by noting that there was no 
established regulatory scheme or specific office practice that might have 
diminished the assistant chiefs expectation of privacy.434 Thus, the officers 
violated title III by failing to obtain court approval of the interception when 
no emergency existed that would excuse that failure.435

transmission and recording of conversation permissible) with Katz v. United States, 389 U.S. 347, 351-53 
(1967) (reasonable expectation of privacy in call from closed telephone booth; warrantless electronic 
surveillance invalid).

430. 582 F.2d 1221 (9th Cir. 1978).
431. Id. at 1223-24.
432. Id. at 1223.
433. Id. at 1224.
434. Id.
435. Id. at 1225; see 18 U.S.C. § 2518(7) (1976) (emergencies involving threats to national security and 

certain organized crime activities excuse requirement of judicial authorization for maximum of 48 hours).
The court also rejected the defendants’ argument that the bugging was an internal affairs investigation 

and that they acted under a good faith belief that their conduct was legitimate. 582 F.2d at 1224-25. The 
court concluded that the bugging was more properly viewed as a criminal investigation and that the chief 
and his lieutenant knew or should have known that a court order was required for such bugging. Id.

436. 18 U.S.C. § 2518(5) (1976).
437. 436 U.S. 128 (1978).
438. Id. at 135-38. The Supreme Court held that the proper method of evaluating the adequacy of the 

government’s minimization effort is to assess the government agent’s actions in light of the circumstances 
of the interception. Id.

439. Id. at 136-37.
440. Id. at 138; see United States v. Martin, 599 F.2d 880, 887 (9th Cir.) (wiretap extending over 37 days 

“reasonable” in light of defendant’s extensive involvement in conspiracy and state of investigation), cert, 
denied, 99 S. Ct. 2408 (1979). The Ninth Circuit, however, in a case decided after Scott still alluded to the 
agent’s good faith as being important in evaluating the adequacy of minimization. United States v. Santora, 
583 F.2d 453, 456 (9th Cir. 1978) (logs of intercepted communications together with agent’s affidavit 
provide sufficient evidence of good faith attempt at minimization to permit trial court to deny evidentiary 
hearing), vacated and remanded mem., 99 S. Ct. 2155 (1979).

441. 436 U.S. at 138.

Statutory Postauthorization Duties Under Title III. Title III requires
government officials to carry out four postauthorization duties. The first duty 
is to minimize the interception of communications not otherwise subject to 
title III surveillance.436 437 Last Term, the Supreme Court in Scott v. United 
States431 held that evaluation of an alleged minimization violation depends 
upon the circumstances of the interception.438 Under Scott, even if govern
ment agents fail to make good faith efforts at minimization, this failure alone 
is not a violation of title III warranting suppression.439 The reasonableness of 
the agent’s actions, not the agent’s motivation, was held to be the pertinent 
inquiry.440 Furthermore, the trial court has discretion to decide whether it 
should hold an evidentiary hearing on the adequacy of the minimization 
effort.441
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Title Ill’s second postauthorization duty is triggered by the interception of 
communications concerning crimes other than those named in the intercep
tion order. In such cases, agents must make a subsequent application to the 
court before such evidence may be used in criminal or grand jury proceed
ings.442 This second application must be made even when the conversation in 
question relates to more than one crime.443

442. 18 U.S.C. § 2517(5) (1976) (court must find on subsequent application that contents taken in 
compliance with title III).

443. See United States v. Marion, 535 F.2d 697, 704 (2d Cir. 1976) (supplemental authorization 
required for evidence relating to offense not specified in order). The Second Circuit, however, has since 
restricted its interpretation of this requirement by holding that the requisite supplemental authorization 
may be implied rather than express. United States v. Masciarelli, 588 F.2d 1064, 1067-69 (2d Cir. 1977) 
(judge received information in interim report concerning crime not named in original order and approved 
continuation of surveillance; extension implied sufficient title III approval to allow introduction of 
evidence in prosecution of both crimes).

444. 18 U.S.C. § 2518(8)(a) (1976).
445. Id.
446. Id. To provide guidelines for its district judges, the Sixth Circuit has specified procedures to be 

followed in the sealing and storing of tapes made pursuant to electronic surveillance orders. United States 
v. Abraham, 541 F.2d 624, 628-29 (6th Cir. 1976) (recordings to be placed in identified sealed cartons 
locked in metal containers to be stored in limited access area controlled by court-designated custodian who 
shall maintain inventory of recordings and log of persons entering area; removal of tapes by court order 
only).

447. 18 U.S.C. § 2518(8)(b) (1976).
448. United States v. Mendoza, 574 F.2d 1373, 1377 (5th Cir. 1978) (no sealing requirement when 

undercover agent recorded his conversation with defendant), cert, denied, 439 U.S. 988 (1978). The 
Government still has the burden of showing a chain of custody for warrantless recordings. United States v. 
Hodge, 594 F.2d 1163, 1167 (7th Cir. 1979) (burden met when monitoring officer testified that tapes 
accurately reflected conversation and tapes placed in evidence bag that remained sealed until opened in 
court).

449. 18 U.S.C. § 2518(8)(d) (1976).
450. Id.
451. Id.

The third postauthorization duty is the sealing of recordings made during 
the surveillance to prevent alterations and to preserve confidentiality.444 Title 
III directs that at the end of the surveillance period the Government must 
present all recordings to the judge who issued the order for sealing under his 
directions.445 The presence of a seal or a satisfactory explanation for its 
absence is required prior to the use of the contents of the intercepted 
communications in judicial proceedings.446 Applications made and orders 
granted under title III also require judicial sealing.447 Unlike recordings made 
pursuant to title III orders, however, warrantless recordings require no 
sealing.448

The final postauthorization duty under title III is the service of notice to 
those individuals named in the order and such other parties to the intercepted 
communications as the judge deems appropriate within ninety days of the 
denial of an authorization request or of the completion of a court-ordered 
surveillance.449 The notice shall inform the parties of the authorization order 
or application, the dates the order was in effect, and whether communications 
were intercepted.450 It is within the judge’s discretion whether to allow such 
persons to inspect portions of the intercepted communications, applications, 
and orders.451 The Government must inform the judge of the identity of 
persons overheard during the surveillance so that the court may decide who 
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should receive notice of the interception.452 Nevertheless, lack of discretionary 
notice, either because of the Government’s failure to notify the judge of the 
person’s identity,453 or because the judge determined that no such notice was 
required in the interests of justice,454 will not be grounds for suppression 
unless the party has suffered incurable prejudice.455

452. United States v. Donovan, 429 U.S. 413, 428 (1977).
453. See id. at 438 (government’s failure to name all suspects in application or provide inventory does 

not automatically require suppression); United States v. Martin, 599 F.2d 880, 885-86 (9th Cir.) (defendant 
failing to receive inventory because not named in application not entitled to suppression when omission of 
name unintentional), cert, denied, 99 S. Ct. 2408 (1979).

454. See United States v. Kekich, 590 F.2d 750, 752 (8th Cir. 1979) (because defendant not target of 
investigation and not named in interception order, judge had discretion to refuse inventory notice). The 
court further noted that even if title Ill’s notice requirement had been violated, the Supreme Court in 
Donovan held that suppression was not to be applied automatically. Id.

455. United States v. Harrigan, 586 F.2d 860, 862 (1st Cir. 1978). The court cited its ruling in United 
States v. Harrigan, 557 F.2d 879, 884 (1st Cir. 1977) (suppression is appropriate when “defendant can 
show that failure to serve inventory notice caused him actual prejudice and that the prejudice which 
resulted cannot otherwise be cured"). In the 1978 case, the court found no such prejudice. 586 F.2d at 866.

456. 18 U.S.C. § 2518(8)(d) (1976); see notes 460-63 infra and accompanying text.
457. Gelbard v. United States, 408 U.S. 41, 51-52 (1972) (interpreting § 2515 to provide defense to 

contempt proceeding for witness’ refusal to answer questions based on electronic surveillance); see 18 
U.S.C. § 2515 (1976) (contents of communications whose disclosure would violate title III may not be 
used in “any trial, hearing, or other proceeding”); notes 463-69 infra and accompanying text.

458. 18 U.S.C. § 2520 (1976); see notes 470-75 infra and accompanying text.
459. 18 U.S.C. § 2518(10)(a) (1976); see notes 455-504 infra and accompanying text.
460. 18 U.S.C. § 2518(8)(d) (1976).
461. Id. § 2518(10)(a).
462. See note 478 infra and accompanying text.
463. Aiderman v. United States, 394 U.S. 165, 180-83 (1969).
464. 18 U.S.C. § 2515 (1976).
465. 408 U.S. 41 (1972).
466. Id. at 43.

Individual Rights Under Title III. An individual who has been the
subject of electronic surveillance has four basic rights under title III: A 
limited right to inspect intercepted communications;456 the right to refuse to 
answer grand jury questions based on illegal electronic surveillance;457 the 
right to recover civil damages for a violation of title III;458 and the right to 
move to suppress illegally obtained evidence.459 Title III allows an aggrieved 
person to inspect intercepted communications, applications, and orders after 
receiving notice of the surveillance when the court determines in its discretion 
that such inspection is in the interest of justice.460 An aggrieved person who 
has filed a motion to suppress also may receive permission to inspect 
intercepted communications or resulting evidence.461 When a court has 
determined that surveillance was performed illegally, any person with 
standing to object462 is entitled to the records of all intercepted communica
tions that the Government is forbidden to use.463

Title III contains no explicit provision allowing witnesses in judicial or 
regulatory proceedings to protest electronic surveillance. Section 2515, 
however, does forbid the use in such proceedings of evidence derived from 
electronic surveillance if disclosure of that information would be in violation 
of the statute.464 The Supreme Court in Gelbard v. United States465 recognized 
a grand jury witness’ right to refuse to answer questions based on the illegal 
interception of his communications.466 In such a case, section 2515 may be 
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used as a defense to contempt charges brought against a witness for refusing 
to testify.467 If a grand jury witness claims that his interrogation is based upon 
illegally intercepted communications, the Government must respond to those 
allegations.468 The responding affidavit usually includes a general denial of 
surveillance, if appropriate, and a list of agency records checked to substan
tiate that denial.469

467. Id. at 43-44.
468. See Organized Crime Control Act of 1970, § 702(a), 18 U.S.C. § 3504(a)(1) (1976) (opponent of 

claim that evidence inadmissible as product of unlawful act shall affirm or deny occurrence of alleged 
unlawful act).

469. See In re Brogna, 589 F.2d 24, 29 (1st Cir. 1978) (officials familiar with investigation identified 
source of questions put to grand jury witness and denied existence of any illegal source; no requirement to 
check all possible agency records); United States v. Antill, 579 F.2d 1135, 1136 (9th Cir. 1978) 
(Government’s general demal of illegal surveillance coupled with survey of possible surveillance by all 
relevant agencies sufficient; court reserved right to reopen inquiry if ongoing survey of agency surveillance 
activities revealed surveillance of defendant).

470. 18 U.S.C. § 2520 (1976).
471. Id.
472. 592 F.2d 515 (9th Cir. 1978), cert, denied, 99 S. Ct. 2861 (1979).
473. Id. at 523.
474. Id. at 518. Before assisting in the installation of the wiretap, the telephone company requested that 

a more precise order be obtained. Id. at 517. When the supplemental order was sent to police officers, they 
mistakenly assumed that the wiretap expired 30 days after the date of the supplemental order when the 
wiretap actually expired 30 days after the date of the initial order. Id. at 518.

475. Id. at 524-25. The court remanded for a jury determination of whether the subordinate officers and 
the telephone company had in fact relied in good faith on the judgment of the responsible officers. Id.

476. An “aggrieved” person under title III is one against whom the surveillance is directed or who 
participated in the intercepted conversation. 18 U.S.C. § 2510(11) (1976).

477. Id. § 2518(10)(a) (1976); see notes 479-83 infra and accompanying text.
478. Title III provides standing to persons whose conversations are intercepted or who are named in the 

Title III also provides that any person whose communications are inter
cepted or used in violation of the statute may bring a civil action against the 
person violating the statute.470 Nevertheless, good faith reliance on a court 
order or on the statutory provisions allowing unauthorized short-term 
interceptions by designated individuals in certain situations constitutes a 
defense to civil liability.471 472 This term, the Ninth Circuit held in Jacobson v. 
Rose412 that the defense of good faith reliance on court orders may be invoked 
only if the defendant can show a subjective good faith belief that he acted 
legally pursuant to the order, and furthermore that his belief was reasona
ble.473 The plaintiff in Jacobson—the object of a wiretap—sued police officers 
and the telephone company on the ground that his conversations had been 
intercepted for a longer period than that authorized by the wiretap order 
because the police misread a supplemental order.474 The court held that the 
good faith reliance defense was unavailable to the officers primarily responsi
ble for executing the wiretap, but that the defense would be available to 
subordinate officers and the telephone company if they relied in good faith on 
the judgment of the responsible officers that the wiretap conformed to the 
terms of the order.475

Under title III, persons “aggrieved”476 by unlawful electronic surveillance 
may move to suppress evidence derived from the interception.477 An individu
al has standing to challenge the legality of electronic surveillance if he is a 
party to the recorded conversation, if he is named in the electronic surveil
lance order, or if the interception occurred on his premises.478 Section 
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2518(10)(l) states three grounds upon which an aggrieved person may move 
for suppression: Unlawful interception of a communication,479 facial insuffi
ciency of the order approving or authorizing the surveillance,480 or intercep
tion not in conformity with the authorizing order.481 In addition, the sealing 
requirement specifies that evidence shall not be disclosed if recordings have 
been improperly sealed.482 Motions to suppress must be made prior to trial 
unless the defendant had no opportunity to make such a motion or was 
ignorant of the grounds therefor.483

order authorizing the surveillance. 18 U.S.C. § 2510(11) (1976). In considering a fourth amendment 
challenge to electronic surveillance occurring prior to the enactment of title III, the Supreme Court 
indicated that a defendant on whose premises the interception occured would have standing as well. 
Aiderman v. United States, 394 U.S. 165, 176 (1969). Last Term, the Court left open the question whether 
a defendant has standing when he is not a party to the conversations, when he is not named in the order, 
and when the interception does not occur on his premises. Scott v. United States, 436 U.S. 128, 135 n.10 
(1978); see United States v. Cruz, 594 F.2d 268, 273 (1st Cir. 1979) (standing denied when defendant met 
neither title III nor Aiderman requirements), cert, denied, 100 S. Ct. 205 (1979).

479. 18 U.S.C. § 2518(10)(a)(i) (1976); see United States v. Martin, 599 F.2d 880, 886 (9th Cir.) 
("innocent and immaterial” misstatement in application for wiretap authorization does not render 
interception “unlawful” for purposes of statutory suppression remedy), cert, denied, 99 S. Ct. 2408 (1979).

480. 18 U.S.C. § 2518(10)(a)(ii) (1976).
481. Id. § 2518(10)(a)(iii).
482. Id. § 2518(8)(a).
483. Id. § 2518(10)(a); see United States v. Morgan, 595 F.2d 1168, 1170-71 (9th Cir. 1979) (in absence 

of plain error, defendant waived right to seek suppression by failing to make pretrial motion); United States 
v. Scavo, 593 F.2d 837, 844 (8th Cir. 1979) (challenge disallowed because made after parties had rested at 
trial).

484. This past term suppression motions were granted in only two cases. United States v. Santora, 583 
F.2d 453, 465 (9th Cir. 1978) (title III does not permit covert entry into business premises to install and 
remove telephone tap even though tap authorized by court order), vacated and remanded mem., 99 S. Ct. 
2155 (1979); United States v. Finazzo, 583 F.2d 837, 840 (6th Cir. 1978) (neither title III nor fourth 
amendment allows use of covert entry to bug private office), vacated and remanded mem., 99 S. Ct. 2047 
(1979) The courts’ decisions, however, were invalidated by a subsequent Supreme Court case holding that 
both title III and the fourth amendment allow courts to authorize electronic surveillance that implicitly 
requires covert entry into private premises. Dalia v. United States, 439 U.S. 817, 823-28 (1979). It could be 
argued that the suppression motion granted in Santora would stand in spite of Dalia because the Ninth 
Circuit held as an alternate ground for suppression that a showing of the inadequacy of alternatives to 
electronic surveillance identical to that upon which an initial order was based could not, without more, be 
used in support of subsequent orders naming additional suspects. 583 F.2d at 466-67.

485. In United States v. Giordano, 416 U.S. 505 (1974), the Supreme Court held that Congress intended 
to require suppression only for violations of those statutory provisions that directly and substantially 
implement its plan to restrict the use of electronic surveillance to situations clearly requiring interception. 
Id. at 527. The Court found that the provision specifying who may authorize applications for wiretap 
orders was central to the congressional scheme of control over electronic surveillance; therefore 
suppression is required when an application is authorized by a person without statutory authority to do so. 
Id. at 528. In a companion case, however, the Supreme Court held that mere misidentification of the person 

During the past two years, no suppression motions have survived the 
scrutiny of the federal courts.484 Suppression motions have been denied either 
because the courts found no violation of title III, or because certain technical 
violations of the statute were held not to require suppression. When the 
specific requirements of title III have not been observed, courts have found 
suppression unnecessary under one of two theories. One rationale has been 
that when the provision violated is not central to the congressional scheme of 
limiting the use of electronic surveillance, Congress did not intend that its 
violation require suppression.485 Although the Supreme Court has relied on 



340 The Georgetown Law Journal [Vol. 68:279

this first rationale in the past,486 the circuit courts have recently favored the 
theory that suppression is unnecessary despite a violation of the letter of title 
III when the underlying purpose of the provision in question has been 
satisfied.487

authorizing the application is not a violation of a central provision when in fact the application was 
approved by an individual having statutory authority. United States v. Chavez, 416 U.S. 562, 575 (1974). 
The Supreme Court also has held that inventory notices sent to persons whose communications have been 
intercepted are not intended to serve as an independent, central restraint on resort to the wiretap procedure 
and that a failure to provide such notice does not require suppression. United States v. Donovan, 429 U.S. 
413. 439 (1976) Nor did the Court in Donovan require suppression for failure to include on the application 
the names of all individuals known to be subject to the interception. The Court reasoned that the central 
provision is not the identification provision but rather adequate judicial review and that a failure to cite all 
names does not impair that review. Id. at 435-37.

486. See Project: 1977-1978 Term, supra note 1, at 381-82 & n.435.
487. See United States v. Harrigan, 586 F.2d 860, 865 (1st Cir. 1978) (inventory notice requirement 

designed to avoid prejudicing defendant; no suppression in absence of actual prejudice); United States v. 
Mendoza, 574 F.2d 1373, 1377 (5th Cir. 1978) (even if sealing is necessary when interception authorized by 
consent, failure to seal not ground for suppression when questioning revealed that congressional purpose of 
maintaining confidentiality and integrity of tapes had been achieved), cert, denied, 439 U.S. 988 (1978). 
Harrigan is peculiar in that it could have relied upon Donovan's holding that the inventory provision is not 
central and does not require suppression, but the First Circuit apparently focused on the language in 
Donovan in which the Supreme Court supplemented its holding with the argument that the defendant had 
not been prejudiced by the Government’s failure to send the inventory notice. 586 F.2d at 865; see United 
States v. Donovan, 429 U.S. at 439 n.26.

The distinction between the “centrality” rationale and the “purposes met” rationale should not be 
overemphasized. When a court holds that a provision is not central, it usually relies on the rationale that 
the overall purpose of that particular section has been met. For example, in Chavez the Court held that 
although the requirement that an application for an order be authorized by a particular person was central, 
the correct identification of that person was not central when the authorization process was in fact followed 
and the congressional purpose was thereby fulfilled. United States v. Chavez, 416 U.S. at 575. Similarly, in 
Donovan the Court held that title Ill’s naming requirement was not central. 429 U.S. at 437. To reach this 
conclusion, the Court not only examined the legislative history, but also relied on the theory that omission 
of some names did not interfere with the fundamental requirement of judicial review of the order. Id. The 
Court thus applied the reasoning, although not the language, of the “purposes met” test in finding that a 
provision was not central.

488. The Second Circuit applied a hybrid approach in a 1977 case, interpreting title III to find that the 
statute was not violated by relying on the theory that the underlying purpose of the provision had been met. 
United States v. Masciarelli, 558 F.2d 1064, 1067-68 (2d Cir. 1977). Although express retroactive 
authorization had not been obtained to validate interception of conversations concerning crimes not listed 
in the wiretap order, the court held that title III allowed implied retroactive authorization, that implied 
authorization had been given, and that the congressional purpose of restraining subterfuge searches had 
been fulfilled. Id. Masciarelli is unusual in that it is the only case using the “purposes met” approach to find 
that title III was not violated; most courts have used this approach only to avoid suppression after having 
found a violation of title III. See note 487 supra.

489. See Alexander v. Harris, 595 F.2d 87, 89 (2d Cir. 1979) (per curiam) (provision specifying which 
state officials may apply for wiretap orders interpreted to allow delegation of application authority to 
detective in accordance with state law); United States v. Martinez, 588 F.2d 1227, 1233 (9th Cir. 1978) 
(requirement that applications be authorized does not require that reasons for authorization be stated); 
United States v. Santora, 583 F.2d 453, 455 (9th Cir. 1978) (requirement that Attorney General authorize 
application does not require Attorney General to personally review facts), vacated and remanded mem., 99 
S. Ct. 2155 (1979).

The majority of recent decisions have not examined the suppression 
question because the courts have found no violation of title III. With one 
exception,488 the circuits have reached this result by relying on straightfor
ward interpretations of title III rather than through elaborate doctrinal 
justifications. For example, the courts have taken a “plain meaning” ap
proach in interpreting provisions relating to the application process,489 the 



1979] Project: Criminal Procedure 341

requirement that the Government demonstrate the necessity of using elec
tronic surveillance over conventional techniques,490 the consent exception,49’ 
the minimization requirement,492 and the inventory notice requirement.492 
When interpreting title III to find that no violation has occurred, courts have 
applied fourth amendment principles to buttress their conclusions. The courts 
of appeals have turned to fourth amendment law when construing those 
sections of the statute that parallel traditional fourth amendment require
ments such as probable cause494 and expectation of privacy.495

490. See United States v. Almonte, 594 F.2d 261, 264 (1st Cir. 1979) (requirement that necessity of 
electronic surveillance be shown fulfilled by affidavit describing failure of physical surveillance to penetrate 
counterfeiting operation, analysis of toll calls, and inadequacy of conventional techniques in investigating 
similar crime in other cities); United States v. Ciafarelli, 589 F.2d 180, 183 (5th Cir. 1979) (necessity 
requirement must be read in common sense fashion; facts in lengthy affidavit sufficient to show necessity); 
United States v. Martinez, 588 F.2d 1227, 1231 (9th Cir. 1978) (necessity provision requires more than 
bald, conclusory statements; 38-page history of investigation pointing out deficiencies in investigation 
fulfilled requirement); United States v. Clements, 588 F.2d 1030, 1035-36 (5th Cir. 1979) (necessity 
requirement not meant to foreclose surveillance until all other methods exhausted; ineffectiveness of 
searches and informants’ unwillingness to testify sufficient to establish necessity), cert, denied. 99 S. Ct. 
1792 (1979); United States v. Gerardi, 586 F.2d 896, 897-98 (1st Cir. 1978) (necessity provision requires 
more than mere boilerplate; history of six-month investigation, refusal of informants to testify, and 
unsuccessful attempts to infiltrate sufficient to show necessity); United States v. Hyde, 574 F.2d 856, 866- 
67 (5th Cir. 1978) (legislative history indicates necessity requirement should be flexible as long as wiretap 
not routine first step; postinterception speculation about other possible techniques does not require 
suppression).

491. See United States v. Campagnuolo, 592 F.2d 852, 862-63 (5th Cir. 1979) (title Ill’s consent 
exception includes conversations intercepted when agent answered phone after entering apartment for 
lawful search); United States v. Moskow, 588 F.2d 882, 891 (3d Cir. 1978) (no proof that consent to 
interception involuntary); cf. United States v. Edelson, 581 F.2d 1290, 1292 (7th Cir. 1978) (§ 251 l(2)(d) 
provision allowing private parties to record own conversations with certain exceptions not void for 
vagueness), cert, denied, 440 U.S. 908 (1979).

492. See United States v. Santora, 583 F.2d 453, 456 (9th Cir. 1978) (minimization requirement met
when agents acted in good faith and used ordinary care to minimize), vacated and remanded mem., 99 S. 
Ct. 2155 (1979); United States v. Hyde, 574 F.2d 856, 869 (5th Cir. 1978) (minimization requirement met 
because reasonable to monitor every call until nature of call clear).

493. See United States v. Kekich, 590 F.2d 750, 752 (8th Cir. 1979) (per curiam) (within judge's
discretion whether to send inventory notice to defendant not named in order).

494. See United States v. Clements, 588 F.2d 1030, 1034-35 (5th Cir. 1979) (applying Aguilar test to
determine whether information given by informants could be used to establish probable cause for wiretap 
order), cert, denied, 99 S. Ct. 1792 (1979); United States v. Weinrich, 586 F.2d 481, 487-90 (5th Cir. 1978) 
(same), cert, denied, 99 S. Ct. 2041 (1979); United States v. Hyde, 574 F.2d 856, 862-63 (5th Cir. 1978) 
(same). See generally Aguilar v. Texas, 378 U.S. 108, 114 (1964) (hearsay information from informant may 
be used to establish probable cause if affidavit gives magistrate sufficient knowledge of circumstances to 
evaluate informant’s conclusions and reliability).

495. See United States v. McIntyre, 582 F.2d 1221, 1223-24 (9th Cir. 1978) (definition of oral 
communications protected by title III construed in light of Katz). See generally Katz v. United States, 389 
U.S. 347, 353 (1967) (scope of fourth amendment protection against search and seizure determined by 
whether individual has expectation of privacy upon which he justifiably relied). Significantly, the Supreme 
Court has entwined fourth amendment theory with an interpretation of title III to reject a suppression 
motion based on alleged violations of the minimization requirement. See Scott v. United States, 436 U.S. 
128, 137 (1978) (using fourth amendment’s objective analysis to determine what conduct reasonable under 
the circumstances in evaluating whether agents complied with title Ill’s minimization requirement). The 
Court’s approach is questionable in light of the agents’ testimony that they had made no effort to minimize. 
Id. at 132.

Because title III is silent on whether an order authorizing a bug simultaneously authorizes the covert 
entry necessary to plant it, the Court in Dalia applied title Ill's legislative history and the fourth
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Recent cases suggest that title Ill’s suppression remedy affords no greater 
protection of individual privacy than does the fourth amendment’s exclu
sionary rule. Although Congress expressly recognized the Supreme Court’s 
teachings in Berger v. New York* 496 and passed title III to conform to the 
constitutional standards governing wiretapping set forth in that opinion,497 
Congress also included in title III provisions that were not constitutionally 
mandated.498 In United States v. Giordano,499 the Supreme Court recognized 
that the title III suppression remedy applies to both constitutional and 
statutory violations,500 but in restricting suppression to violations of “central” 
statutory provisions the Court introduced a means of limiting those violations 
that actually result in the exclusion of evidence.501 Similarly, the rationale 
applied by the lower federal courts to excuse a technical violation of the 
statute when the purpose of the provision is satisfied502 also provides a 
mechanism for avoiding suppression. Lastly, the Supreme Court’s more 
recent approach of applying fourth amendment doctrine to determine 
whether a violation of title III has occurred503 suggests that the Court will 
require suppression only for those asserted violations of the statute that are of 
constitutional magnitude.504

amendment to conclude that covert entry is implicitly permitted by a valid bugging order and need not be 
seperately and explicitly authorized. Dalia v. United States, 99 S. Ct. 1682, 1688-93 (1979). In a strong 
dissent. Justice Stevens refused to use the fourth amendment to enlarge the coverage of the statute beyond 
its explicit terms. Id. at 1698 (Stevens, J., with Brennan & Marshall, JJ., dissenting).

496. 388 U.S. 41 (1967).
497. S. Rep. No. 1097, 90th Cong., 2d Sess. 66, reprinted in [1968] U.S. Code Cong. & Ad. News 

2112, 2153. The specific constitutional standards set forth in Berger that Congress adopted in enacting title 
III were: Particularity in describing the place to be searched; particularity in describing the crime under 
investigation; particularity in describing the type of conversation sought; limitations on the officer 
executing the surveillance order to prevent the search of unauthorized areas or the continuation of a search 
once the property sought is found; probable cause in seeking to renew the surveillance order; dispatch in 
executing the order; a requirement that the executing officer make a return on the order showing what was 
seized; and a showing of exigent circumstances in order to overcome the failure to give prior notice. Id. at 
74.

498. See, e.g., 18 U.S.C. § 2516 (1976) (authorization of applications by specified individuals); id. 
§ 2518(3)(c) (necessity of using surveillance over conventional investigation techniques); id. § 2518(4)(a) 
(requirement of listing in order names of all individuals, if known, whose conversations will be intercepted); 
id. § 2518(8)(b) (sealing requirement).

499. 416 U.S. 505 (1974).
500. Id. at 527.
501. The Supreme Court has recognized as central only one statutory provision that is not also 

constitutionally mandated—the provision regulating the authorization of applications for title III orders. 
United States v. Giordano, 416 U.S. 505, 528 (1974); United States v. Chavez, 416 U.S. 562, 570 (1974).

502. See note 487 supra and accompanying text.
503. See note 501 supra and accompanying text.
504. In Giordano the Supreme Court recognized that the title III suppression remedy was not limited to 

constitutional violations. 416 U.S. at 528. Nevertheless, when the Court decided Scott four years later, it 
cited legislative history to support its conclusion that Congress did not intend to expand the suppression 
remedy beyond that available under the fourth amendment search and seizure law. Scott v. United States, 
436 U.S. 128, 139 (1978) (citing S. Rep. No. 1097, 90th Cong., 2d Sess. 96, reprinted in [1968] U.S. Code 
Cong. & Ad. News 2112. 2185). The court in Scott made no mention of the apparent inconsistency with 
Giordano.

505. 18 U.S.C. § 251 l(l)(b) (1976).

Non-Title III Electronic Surveillance. Title III regulates the intercep
tion of the contents of oral and wire communications by means of “electronic, 
mechanical or other devices.”505 Electronic devices, however, are used for law 
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enforcement purposes other than intercepting the contents of communica
tions. Courts have scrutinized the fourth amendment implications of two 
types of devices outside the scope of title III: Electronic transmitters (or 
“beepers”) and telephone tracing devices. Law enforcement officials have 
used electronic transmitters to monitor the location of vehicles,506 packages,507 
and containers,508 and to signal when packages have been opened.509 This 
term, the Ninth Circuit in United States v. Dubrofsky510 and United States v. 
Miroyan5'1 applied a two-step analysis to determine whether such devices 
were lawfully used.512 Under this test, the court must first determine whether 
the fourth amendment was violated when the device was installed,513 and 
second whether the surveillance by the device violated a reasonable expecta
tion of privacy.514 Other circuits have applied similar lines of analysis in 
upholding the use of beepers to conduct surveillance of persons travelling in 
automobiles, boats, and airplanes.515 In general, the courts have permitted the

506. See United States v. Conroy, 589 F.2d 1258, 1263 (5th Cir. 1979) (beeper monitoring boat 
smuggling marijuana), cert, denied, 100 S. Ct. 60(1979); United States v. Crowell, 586 F.2d 1020, 1027 (4th 
Cir. 1978) (beeper attached to automobile bumper), cert, denied. 440 U.S. 959 (1979); United States v. 
Miroyan, 577 F.2d 489, 491 (9th Cir. 1978) (beeper used to trace airplane in international smuggling 
conspiracy), cert, denied, 439 U.S. 896 (1979).

507. See United States v. Washington, 586 F.2d 1147, 1150-51 (7th Cir. 1978) (transmitter placed by 
customs official in parcel containing contraband mailed from outside of country).

508. See United States v. Clayborne, 584 F.2d 346, 348 (10th Cir. 1978) (beeper placed in a drum of 
ether to reveal location of drug laboratory).

509. See United States v. Dubrofsky, 581 F.2d 208, 210 (9th Cir. 1978) (transmitter placed in package 
containing heroin to signal when package opened).

510. Id.
511. 577 F.2d 489 (9th Cir. 1978), cert, denied. 439 U.S. 896 (1979).
512. United States v. Dubrofsky, 581 F.2d at 211-12; United States v. Miroyan, 577 F.2d at 492. The 

Ninth Circuit first articulated this test in United States v. Hufford, 539 F.2d 32, 33-34 (9th Cir. 1976), cert, 
denied, 429 U.S. 1002 (1977).

513. United States v. Dubrofsky, 581 F.2d at 211; United States v. Miroyan, 577 F.2d at 492. In 
Dubrofsky, customs officials installed the device after legally opening a package in the course of a customs 
search. 581 F 2d at 211. The court held that the installation did not violate the fourth amendment because 
it represented no further intrusion on the defendant’s privacy. Id. In Miroyan, agents of the Drug 
Enforcement Administration installed a transmitter in a private aircraft that was subsequently leased to the 
defendant. 577 F.2d at 491. Because the aircraft’s owner consented to the installation while the aircraft was 
still in his possession before the lease was signed, the court held that his consent was sufficient to validate 
the installation. Id. at 493.

514. United States v. Dubrofsky, 581 F.2d at 211; United States v. Miroyan, 577 F.2d at 492. In 
Dubrofsky, the court held that surveillance by means of the beeper did not violate the fourth amendment 
because the intrusion into the defendant’s home was no greater than that caused by other specialized 
surveillance devices such as night vision binoculars that do not require warrants for their use. 581 F.2d at 
211-12. In Miroyan, the court found that the surveillance of the aircraft did not violate the fourth 
amendment because the defendant had no reasonable expectation of privacy in public airspace. 577 F.2d at 
492.

515. See United States v. Bruneau, 594 F.2d 1190, 1194-97 (8th Cir. 1979) (owner's permission to attach 
beeper to aircraft before sale to defendant obviated fourth amendment objections; monitoring plane 
location in public airspace not fourth amendment search); United States v. Conroy, 589 F.2d 1258, 1263-64 
(5th Cir. 1979) (no trespass in informant’s placement of beeper on boat when informant had right to be on 
board; surveillance by beeper did not violate defendant’s expectation of privacy because informant under 
no obligation to conceal boat’s location), cert, denied, 100 S. Ct. 60 (1979); cf. United States v. Washington, 
586 F.2d 1147, 1153-54 (7th Cir. 1978) (transmitter placed in package during customs search pursuant to 
court order; installation and monitoring acceptable because no expectation of privacy with regard to 
contraband). In Conroy, the court reasoned that, because the informant could have revealed the location of 
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installation of beeper devices by government agents acting pursuant to a court 
order or with lawful access to the location or object under surveillance.* 516 517 
Furthermore, the Tenth Circuit in United States v. Shovea512 allowed the 
attachment of a beeper to a car without a court order or other lawful access 
because probable cause and exigent circumstances existed.518 The court’s 
rationale was based on the minimal expectation of privacy in the exterior of a 
car travelling on a public road.519

the boat, a beeper placed by him led to no greater violation of the defendants’ expectation of privacy under 
the rationale of United States v. White, 401 U.S. 745, 751 (1971) (transmitter placed on informant did not 
violate fourth amendment because informant could have related conversation himself). 589 F.2d at 1264.

An exception to the prevailing view is the Fifth Circuit’s holding in United States v. Holmes, 537 F.2d 
227 (5th Cir. 1976) (en banc) (per curiam). In Holmes, the Fifth Circuit sitting en banc affirmed by an 
equally divided court the district court’s holding that the warrantless use of a beeper to monitor the 
location of an automobile violates the fourth amendment. Id. at 227-28. Last term, the Fifth Circuit 
explicitly declined to resolve this issue. See United States v. Cheshire, 569 F.2d 887, 888 (5th Cir. 1978) 
(owner’s consent validated use of beeper in aircraft), cert, denied, 437 U.S. 907 (1979).

516. See notes 514-15 supra.
517. 580 F.2d 1382 (10th Cir. 1978), cert, denied, 440 U.S. 908 (1979).
518 Id. at 1384. Agents knew that defendants had purchased a chemical used in making drugs and had 

observed them acting suspiciously. A beeper was attached to the exterior of a car to help trace defendants’ 
travel to and from a clandestine narcotics laboratory. Id. The court found that exigent circumstances were 
present because the defendants were highly mobile and no magistrate was available to issue an order to 
install the beeper. Id.

519. Id.
520. See United States v. Clayborne, 584 F.2d 346, 349-51 (10th Cir. 1978) (dictum) (assuming that use 

of beeper to conduct surveillance in private home violates fourth amendment); United States v. Moore, 562 
F.2d 106, 113 (1st Cir. 1977) (warrantless use of beeper to detect continued presence of chemicals in 
defendant’s home violates fourth amendment), cert, denied, 435 U.S. 926 (1978). But see United States v. 
Dubrofsky, 581 F.2d 208, 211-12 (9th Cir. 1978) (beeper in package taken into private home slight but 
permissible intrusion).

521. 584 F.2d 346 (10th Cir. 1978).
522. Id. at 348.
523. Id. at 350-51. But see Michigan v. Tyler, 436 U.S. 499, 504-05 (1978) (firefighters’ warrantless 

search of burned premises unconstitutional; in absence of exigent circumstances fourth amendment 
protects against arbitrary governmental invasion of commercial establishments).

524. Id. at 351.
525. E.g., United States v. New York Tel. Co., 434 U.S. 159, 166 (1977) (pen register not governed by 

title III because it does not aurally acquire contents of communication); United States v. Giordano, 416 
U.S. 505, 553-54 (1974) (same); United States v. Seidlitz, 589 F.2d 152, 157 (4th Cir. 1978) (tracer not 
governed by title III, citing rationale of New York Telephone), cert, denied, 99 S. Ct. 2030 (1979); see 18 
U.S.C. § 2510(4) (1976) (title III governs the “aural acquisition of the contents of any wire or oral 

Courts have been more willing to recognize a violation of privacy, however, 
when police place transmitters in packages taken into private homes.520 This 
term, the Tenth Circuit in United States v. Clayborne521 reviewed the 
placement of a beeper in a drum of ether that was ultimately traced to a 
laboratory where illicit drugs were produced.522 Although recognizing in 
dictum that the fourth amendment prohibits the warrantless placing of 
transmitters in packages taken into private homes, the court refused to 
suppress the evidence on the ground that commercial premises warrant a 
lesser expectation of privacy.523 The court considered the electronic device to 
be a legitimate substitute for constant visual surveillance.524

Electronic and mechanical devices that trace incoming calls to a particular 
telephone number (tracers) or that record the numbers dialed from a 
telephone number (pen registers) fall outside the scope of title III.525 Despite 
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earlier authority to the contrary,526 this Term the Supreme Court in Smith v. 
Maryland52'' held that the installation and use of a pen register does not 
constitute a “search” within the meaning of the fourth amendment and hence 
requires no warrant.528 Relying on Katz v. United States,529 the majority 
applied a two-fold test to determine whether the individual had an actual 
expectation of privacy in the numbers that he dialed from his home phone 
and, if such expectation existed, whether it was objectively reasonable.530 The 
Court observed that telephone users realize that the telephone company has 
facilities for making permanent records of the numbers they dial because they 
see their long-distance calls listed in their monthly bills.531 For this reason, the 
Court concluded that the defendant could have no actual expectation of 
privacy.532 Moreover, the Court stated that any such expectation could not be 
objectively reasonable, because in conveying information to the telephone 
company the defendant assumed the risk that the company might divulge that 
information to the police.533 Dissenting opinions by Justices Stewart and 
Marshall relied on Katz for the proposition that the numbers dialed from a 
private telephone are information in which the caller has a legitimate 
expectation of privacy.534 It should be noted that because pen registers record 

communication”).
The use of these devices by private parties is not limited by fourth amendment considerations. See 

United States v. Seidlitz, 589 F.2d 152, 158-59 (4th Cir. 1978) (use of tracer by telephone company at 
request of computer company employee is private action not subject to fourth amendment), cert, denied, 99 
S. Ct. 2030 (1979).

526. See United States v. Giordano, 416 U.S. 505, 553-54 (1974) (Powell, J., with Burger, C.J., 
Blackmun & Rehnquist, JJ., dissenting in relevant part) (permissibility of pen register surveillance depends 
solely on compliance with fourth amendment); United States v. Southwestern Bell Tel. Co., 546 F.2d 243, 
245 (8th Cir. 1977) (same), cert, denied, 434 U.S. 1008 (1978); cf. United States v. New York Tel. Co., 434 
U.S. 159, 165 n.7 (1977) (declining to consider lower court’s holding that pen register use subject to fourth 
amendment when unchallenged by parties).

527. 99 S. Ct. 2577 (1979).
528. Id. Police had reason to believe that Smith, suspected of robbery, was making threatening 

telephone calls to the victim of a previous robbery. Id. at 2578. A warrantless pen register was installed on 
his telephone line that registered calls to the party being threatened. Id. Based on this and other evidence 
police obtained a search warrant for Smith’s home. Id. at 2579. The defendant moved to suppress evidence 
obtained pursuant to that search, but the Court in a 5-3 decision held that suppression was not required. Id. 
at 2583.

529. 389 U.S. 347, 351-53 (1967) (reasonable expectation of privacy in calls made from public telephone 
booth).

530. 99 S. Ct. at 2580.
531. Id. at 2581.
532. Id. at 2582. The defendant argued that regardless of the expectations of other telephone users, he 

demonstrated an actual expectaion of privacy because he used the telephone in his own house to the 
exclusion of all other telephones. Id. at 2581-82. In rejecting this argument, Justice Blackmun, writing for 
the majority, concluded that even if the defendant had an expectation of privacy in the contents of his calls, 
he could not have had any privacy expectation in the numbers dialed. Id. at 2582. The Court reached this 
conclusion on the ground that the defendant had to reveal the number he dialed to the telephone company 
in order to complete the call regardless of whether he called from a telephone in his home or elsewhere. Id.

533. Id.
534. See id. at 2583 (Stewart, J., with Brennan, J., dissenting); id. at 2584 (Marshall, J., with Brennan, J., 

dissenting); Katz v. United States, 389 U.S. 347, 352 (1967) (user of public telephone entitled “to assume 
that the words he utters into the mouthpiece will not be broadcast to the world”).

Justice Marshall countered the majority’s assumption of risk analysis in two ways. First, he argued that 
persons using telephones cannot be said to be assuming the risk of disclosing information because the 
telephone has become a "personal or professional necessity” for many; these persons must forego its use or 
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only the numbers dialed from target telephones, the holding and rationale of 
Smith leave open the question whether a warrant is required for devices that 
trace and record the telephone numbers of incoming calls.535

accept the risk of surveillance. 99 S. Ct. at 2585. Second, Justice Marshall would test the legitimacy of 
privacy expectations “not [by] the risks an individual can be presumed to accept when imparting 
information to third parties, but [by] the risks he should be forced to assume in a free and open society." Id.

535. The “assumption of risk” rationale for finding no reasonable expectation of privacy would be 
partially inapplicable to devices that trace incoming calls. Smith would appear to permit the fruits of a 
warrantless tracing to be used against the person whose call was traced because the assumption of risk 
rationale would apply. See note 533 supra and accompanying text. This rationale would not apply, 
however, to the owner of the target telephone who makes no affirmative disclosure of information in any 
form. Therefore, a warrant should arguably be required before the fruits of a tracing may be used against 
the owner.

536. United States v. Wade, 388 U.S. 218, 228 (1967).
537. Jackson v. Fogg, 589 F.2d 108, 112 (2d Cir. 1978). Nonetheless, the uncorroborated identification 

testimony of a single eyewitness is generally sufficient to support a conviction. See. e.g., United States v. 
Danzey, 594 F.2d 905, 916 (2d Cir.) (testimony of single eyewitness to fleeing bank robbers held sufficient 
for conviction despite inconsistencies in witness’ testimony), cert, denied, 99 S. Ct. 2179 (1979); United 
States v. Smith, 563 F.2d 1361, 1363 (9th Cir. 1977) (testimony of one witness, if solidly believed, sufficient 
to support conviction), cert, denied, 434 U.S. 1021 (1978); United States v. Telfaire, 469 F.2d 552, 554-55 
(D C. Cir. 1972) (per curiam) (uncorroborated testimony of robbery victim sufficient to send case to jury); 
cf. United States v. Johnson, 427 F.2d 957, 961 (5th Cir. 1970) (evidence held insufficient for conviction 
when sole identifying witness unsure and no other connecting or corroborating facts or circumstances); 
United States v. Levi, 405 F.2d 380, 383 (4th Cir. 1968) (testimony of single eyewitness sufficient to send 
case to jury when judge believes identification correct in all probability). But see United States v. Smith, 
563 F.2d 1361, 1365-66 (9th Cir. 1977) (Hufstedler, J., concurring specially) (suggesting reconsideration of 
one-witness rule). See also Neil v. Biggers, 409 U.S. 188 (1972) (conviction based on uncorroborated 
testimony of rape victim affirmed without discussion of one-witness rule).

Several circuits require special jury instructions on identification testimony when defense counsel 
requests them or when the evidence indicates a danger of misidentification. United States v. Telfaire, 469 
F.2d 552, 555 (D C. Cir. 1972) (per curiam) (jury instructions should emphasize need for finding that 
identification testimony convincing beyond reasonable doubt; model instructions proposed); see United 
States v. Hodges, 515 F.2d 650, 652-53 (7th Cir. 1975) (trial court required to instruct jury concerning 
dangers of mistaken identity; failure to give instructions substantially equivalent to District of Columbia 
Circuit model instructions viewed with grave concern); United States v. Barber, 442 F.2d 517, 528 (3d Cir.) 
(requiring jury instruction that identification testimony be received with caution and scrutinized with care 
unless witness had good opportunity to observe accused and identification positive, not weakened by prior 
failure to identify or prior inconsistent identification, and remains positive and unqualified after cross- 
examination), cert, denied. 404 U.S. 958 (1971); cf. United States v. Dodge, 538 F.2d 770, 784 (8th Cir. 
1976) (court will scrutinize closely failure to give cautionary instructions when identification based solely 
or substantially on eyewitness testimony; Telfaire model instructions not expressly adopted), cert, denied, 
429 U.S. 1099 (1977); United States v. Holly, 502 F.2d 273, 275 (4th Cir. 1974) (requiring substantial 
equivalent of Telfaire model instructions when only evidence identifying defendant is eyewitness 
testimony). But cf. United States v. Scott, 578 F.2d 1186, 1191 (6th Cir.) (model instruction not required 
when identification corroborated by nonidentification evidence), cert, denied, 439 U.S. 870 (1978)

Other circuits have declined to impose such a requirement, or have made it less stringent. See, e.g., 
United States v. Kavanagh, 572 F.2d 9, 12-13 (1st Cir. 1978) (model instruction not required even when 
appropriate; failure to give instruction not reversible error when independent evidence connected 
defendant with crime); United States v. Amaral, 488 F.2d 1148, 1151 (9th Cir. 1973) (jury instruction that 
identification testimony be received with caution or suggesting inherent unreliability of eyewitness 

IDENTIFICATIONS

Identification testimony has been described as inherently untrustworthy536 
and the least reliable of all types of evidence.537 The danger of a mistaken 
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identification is increased when inherently suggestive identification proce
dures are used by police prior to a defendant’s trial.538 The Supreme Court has 
established two constitutional safeguards against the use of mistaken identifi
cations in criminal trials. First, in United States v. Wade539 and Gilbert v. 
California540 the Court established a sixth amendment right to counsel at 
postindictment identifications at which the defendant is present.541 Violation 
of this right results in the automatic exclusion of that identification542 and any 
subsequent identification without an independent basis.543 Second, in Stovall 
v. Denno544 the Court recognized a due process right to exclude unreliable 
identification testimony that results from procedures which are both unneces
sarily suggestive and conducive to irreparable mistaken identification.545

identification not required); United States v. Evans, 484 F.2d 1178, 1188 (2d Cir. 1973) (not error to refuse 
request for special instructions when full opportunity afforded to develop all facts relevant to identifica
tion); McGee v. United States, 402 F.2d 434, 436 (10th Cir. 1968) (jury instructions that prosecution must 
prove beyond reasonable doubt that defendant committed crime sufficient to present issue of mistaken 
identification).

538. United States v. Wade, 388 U.S. 218, 235 (1967).
539. Id.
540. 388 U.S. 263 (1967).
541. Id. at 272; United States v. Wade, 388 U.S. at 237. The Court in Wade stated that a pretrial lineup 

offers “grave potential for prejudice” that often may be averted only if counsel is present. Id. at 236. The 
Court concluded, therefore, that post-indictment lineups are a “critical stage of the prosecution" at which 
the accused is entitled to the assistance of counsel unless he waives this right. Id. The Court chose, 
however, not to apply the Wade and Gilbert decisions retroactively. Stovall v. Denno, 388 U.S. 293, 297- 
301 (1967).

542. Gilbert v. California, 388 U.S. at 273.
543. United States v. Wade, 388 U.S. at 242. The Court vacated the Fifth Circuit's reversal of Wade’s 

conviction and remanded the case to the district court to allow the Government the opportunity to show an 
independent basis for the eyewitness’ courtroom identification. Id. at 242-43.

544. 388 U.S. 293 (1967).
545. Id. at 302. The Court cited Palmer v. Peyton, 359 F.2d 199 (4th Cir. 1966), as authority. In Palmer 

the Fourth Circuit held that a defendant’s due process rights were violated when a rape victim identified 
the defendant’s voice in his absence and without an opportunity to compare his voice with other voices. Id. 
at 202.

546. United States v. Wade, 388 U.S. at 252-53 (White, J., with Harlan & Stewart, JJ., dissenting). The 
dissenters reasoned that the circumstances of the identification could adequately be brought out at trial by 
cross-examining police and eyewitnesses. Id.

541. Id. at 251-52.
548. Id. at 255.
549. Id. at 259.
550. Stovall v. Denno, 388 U.S. at 304-06 (Black, J . dissenting) (improper to extend due process 

exclusionary rule for unfairness at lineup); Gilbert v. California, 388 U.S. at 281 (Black, J., concurring and 
dissenting) (“tainted fruit” theory improper and impractical in context of identifications); United States v. 
Wade, 388 U.S. at 248-49 (Black, J., concurring and dissenting) (same). See also Foster v. California, 394 

These safegaurds were criticized from the outset. In Wade, three of the four 
dissenting Justices argued that the right to counsel at preindictment identifi
cations is not only unnecessary546 and based on an unwarranted assumption of 
widespread improper police procedures,547 but also would cause delays in 
pretrial procedures548 and a decrease in the number of criminal convictions.549 
In Wade, Gilbert, and Stovall, Justice Black argued that the Court had no 
authority to establish exclusionary rules of evidence applicable to courtroom 
testimony in state trials under either the due process clause or a theory of 
“poisoned fruit” arising from a sixth amendment violation.550 The strength of 
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these criticisms is reflected in the Court’s subsequent refusal to extend the 
right to counsel to identification procedures that either occur prior to 
indictment or other formal charge551 or that do not require the defendant’s 
presence.552 Similarly, the due process exclusionary rule has not been applied 
to require automatic exclusion of any identification resulting from unneces
sarily suggestive procedures as long as the identification itself is reliable.553 In 
fact, the Supreme Court has only once ruled identification testimony inad
missible on due process grounds.554 This reluctance to extend the right to 
counsel or to apply the suggestiveness rule broadly was reflected in the 
decisions handed down by the circuit courts this term.

U.S. 440. 447 (1969) (Black, J., dissenting) (jury should decide issue of witness’ ability to make accurate 
identification). Justice Black agreed, however, that the sixth amendment guaranteed the right to counsel at 
a lineup. United States v. Wade, 388 U.S. at 246 (Black, J., dissenting).

Following the Wade-Gilbert-Stovall decisions, Congress included in the 1968 Omnibus Crime Control 
and Safe Streets Act a provision that eyewitness testimony “shall be admissible” in federal criminal 
prosecutions. 18 U.S.C. § 3502 (1976). No reported decision has held that the statute could overrule the 
Court's rulings, and one district court has even questioned the statute’s constitutionality. See United States 
v. King, 321 F. Supp. 614, 617 (W.D. Tex. 1970) (because statute contains no effective alternative 
safeguards, literal application would create irreconcilable conflict with Constitution). But cf United States 
v. Anderson, 352 F. Supp. 33, 37 n.10 (D.D.C. 1972) (in light of § 3502, court's supervisory power cannot 
be invoked to exclude identification testimony by eyewitness to crime in absence of constitutional 
violations), offd, 490 F.2d 785 (D.C. Cir. 1974) (supervisory power issue not discussed). Most courts 
appear to have given no attention to the statute’s provision.

551. See Kirby v. Illnois, 406 U.S. 682, 688-90 (1972) (no right to counsel at police station showup af' r 
arrest but before indictment, preliminary hearing, information, or arraignment because not "critical stage 
of prosecution”; no mention of dissents in Wade, Gilbert, and Stovall').

552. See United States v. Ash, 413 U.S. 300, 312-13 (1973) (no right to counsel at photo arrays).
553. See Manson v. Brathwaite, 432 U.S. 98, 114 (1977) (evidence based on unnecessarily suggestive 

identification procedures need not be excluded when totality of circumstances suggests identification 
reliable); Neil v. Biggers, 409 U.S. 188, 198-99 (1972) (reliability of identification rather than suggestive
ness of procedure crucial concern; identification inadmissible only if substantial likelihood of irreparable 
misidentification).

554. See Foster v. California, 394 U.S. 440, 442-43 (1969) (witness identified defendant only after two 
lineups and showup; police procedures violated due process by making identification “all but inevitable”).

555. 388 U.S. at 236.
556. Kirby v. Illinois, 406 U.S. 682, 688 (1972); see, e.g.. Lacoste v. Blackbum, 592 F.2d 1321, 1323 (5th 

Cir. 1979) (per curiam) (no right to appointed counsel at postarrest lineup because adversary proceedings 
not yet instituted); United States v. Derring, 592 F.2d 1003, 1006 n.4 (8th Cir. 1979) (no right to counsel at 
unplanned showup before formal charge); McGuff v. Alabama, 566 F.2d 939, 941 (5th Cir.) (no right to 
counsel at postarrest showups prior to indictment and preliminary hearing), cert, denied, 436 U.S. 949 
(1978); United States v. Abshire, 471 F.2d 116, 119 (5th Cir. 1972) (no right to counsel at on-the-scene 
identification shortly after arrest and before filing of formal charges).

The right to counsel does not attach at the time of an arrest on probable cause without a warrant. Caver 
v. Alabama, 577 F.2d 1188, 1195 (5th Cir. 1978). Nor does a defendant have the right to counsel at 
identification procedures held while he is under arrest on a separate offense but before he is formally 
charged with the offense for which the identification procedures are being conducted. See, e.g., United 
States v. Tyler, 592 F.2d 261, 263 (5th Cir. 1979) (per curiam) (no right to counsel at lineup held before 

Right to Counsel. In Wade, the Supreme Court based the sixth
amendment right to counsel on the “grave potential for prejudice, intentional 
or not, in the pretrial lineup, which may not be capable of reconstruction at 
trial.”555 Despite this concern, the Court has subsequently limited the right to 
counsel to only those identification procedures occurring after the initiation 
of adversary judicial proceedings.556 In doing so, the Court reasoned that due 
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process alone affords sufficient protection against police abuses of identifica
tion procedures at an earlier stage of the investigation.557 The Court has also 
ruled that the right to counsel does not attach at the display of a photo array 
to a witness for purposes of identification, even if the display occurs after 
indictment.558 Similarly, several circuit court decisions have held that the 
right to counsel does not attach to pretrial voice identification procedures, 
whether before or after indictment, if the defendant is not present.559

Government committed itself to prosecute defendant for offense in question); Jackson v. Jago, 556 F 2d 
807, 808 (6th Cir.) (per curiam) (no right to counsel at showup identification by robbery witnesses at 
defendant’s arraignment on other charge), cert, denied, 434 U.S. 940 (1977); Boyd v. Henderson, 555 F.2d 
56, 61 (2d Cir.) (no right to counsel for identification by robbery witness at defendant’s arraignment on 
stolen car charge), cert, denied, 434 U.S. 927 (1977).

557. Kirby v. Illinois, 406 U.S. at 690-91.
558. United States v. Ash, 413 U.S. 300, 317 (1973); see United States v. Danzey, 594 F.2d 905, 910 (2d 

Cir.) (postindictment photo array in absence of counsel not per se illegal), cert, denied, 99 S. Ct. 2179 
(1979). The Supreme Court had previously refused to recognize a blanket prohibition under either the 
Constitution or the Court’s supervisory powers of pretrial identification by the use of photographs, stating 
that due process requires that the dangers of misidentification be examined on a case-by-case basis. 
Simmons v. United States, 390 U.S. 377, 384 (1968).

559. See, e.g., United States v. Thomas, 586 F.2d 123, 134 (9th Cir. 1978) (no sixth amendment violation 
when counsel absent during postindictment telephone conversations between defendant and government 
agent when conversations used only for voice identification); United States v. Kim, 577 F.2d 473, 481 (9th 
Cir. 1978) (no right to counsel at pretrial identifications by government witnesses of voices obtained 
through lawful electronic surveillance); United States v. Dupree, 553 F.2d 1189, 1192 (8th Cir.) (no right to 
counsel at prearrest voice identification procedures), cert, denied, 434 U.S. 986 (1977); United States v. 
James, 494 F.2d 1007, 1024-25 (D.C. Cir.) (no right to counsel at postindictment voice identification 
procedures at which government informant listened to tapes of intercepted telephone conversations), cert, 
denied, 419 U.S. 1020 (1974). Nonetheless, if the voice identification procedures are unnecessarily 
suggestive and the resulting identification is unreliable, the identification may be excluded on due process 
grounds. United States v. Pheaster, 544 F.2d 353, 369-71 (9th Cir. 1976) (no due process violation when 
voice identification procedures undeniably suggestive but witness’ identification reliable because based on 
independent acquaintance with defendant), cert, denied, 429 U.S. 1099 (1977).

560. 388 U.S. at 231-32.
561. Id. at 233; see Gilbert v. California, 388 U.S. 263, 270 n.2 (1967) (identification excluded when 

witness identified defendants on auditorium stage in presence of other witnesses).

The Wade majority believed that the presence of counsel is required at 
lineups because of “the accused’s inability effectively to reconstruct at trial 
any unfairness that occurred.”560 The Court was concerned about the 
potential suggestiveness resulting not only from a showup or a poor lineup, 
but also from comments made by police to the witnesses or made by one 
witness in another’s presence.561 Nonetheless, the circuit courts have consist
ently held that defense counsel need not be allowed to sit in on post-lineup 
interviews of witnesses, even if the witness is asked merely to view the lineup 
and later make an identification outside the presence of the accused and his 
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counsel.562 Similarly, the Jencks Act563 provides that in criminal prosecutions 
brought by the United States, defense counsel has no right of access before 
trial to any statement made by a Government witness concerning the 
accused.564

A witness’ courtroom identification of a defendant may be admissible, 
despite prior identification at an uncounseled postindictment confrontation, if 
the prosecution can establish by clear and convincing evidence an independ
ent basis for the courtroom identification.565 Evidence of the pretrial identifi
cation itself, however, is subject to a per se exclusionary rule.566 In either 
situation, introduction of inadmissible testimony is subject to the harmless 
error rule.567 This term in Moore v. Illinois^ the Seventh Circuit, following a 
remand from the Supreme Court,569 upheld a defendant’s state court rape

562. See, e.g., United States v. Bierey, 588 F.2d 620, 625 (8th Cir. 1978) (interrogation of witnesses 
following lineup presents insufficient potential for prejudice to require presence of counsel), cert, denied, 
440 U.S. 927 (1979); United States v. Rich, 580 F.2d 929, 933 (9th Cir.) (postlineup interview between 
government agent and witnesses without defendant’s counsel present does not violate due process), cert, 
denied, 439 U.S. 935 (1978); United States v. Tolliver, 569 F.2d 724, 728 (2d Cir. 1978) (postlineup 
identification made outside presence of defendant and counsel does not violate sixth amendment); United 
States v. Wilcox, 507 F.2d 364, 369 (4th Cir. 1974) (same), cert, denied, 420 U.S. 979 (1975); United States 
v. Banks, 485 F.2d 545, 548-49 (5th Cir.) (same), cert, denied, 416 U.S. 987(1974).

Such a rule may diminish the ability of counsel to reconstruct any suggestiveness in the overall 
identification. See generally United States v. Tolliver, 569 F.2d at 728 (suggesting advisability of preserving 
statements made at conference by stenographic transcript or recording and making them available to 
defendant prior to suppression hearing); United States v. Banks, 485 F.2d at 548-49 (5th Cir.) (pointing to 
lack of any claim of suggestiveness and defendant’s ability to reconstruct interviews by cross-examination 
at trial as considerations in applying rule; clandestine conferences may not be used to evade constitutional 
mandates of Wade and Gilbert), cert, denied, 416 U.S. 987 (1974).

563. 18 U.S.C. § 3500 (1976).
564. Id. § 3500 (a); see, e.g., United States v. Bierey, 588 F.2d 620, 623-24 (8th Cir. 1978) (no sixth 

amendment violation when defense counsel denied permission to view witness’ description of robbery 
suspect before lineup because counsel had opportunity to attack identification at trial and view witnesses’ 
statements at trial under Jencks Act), cert, denied, 440 U.S. 927 (1979); United States v. Dreitzler, 577 F.2d 
539, 553 (9th Cir. 1978) (no error in denying defense counsel access to witnesses’ statements before trial 
under Jencks Act), cert, denied, 440 U.S. 921 (1979); United States v. Washabaugh, 442 F.2d 1127, 1129 
(9th Cir. 1971) (refusal to permit pretrial examination of identifying eyewitnesses’ statements did not 
violate defendant’s right to due process or his sixth amendment rights to effective assistance of counsel and 
cross-examination). But cf. United States v. Tolliver, 569 F.2d 724, 730 (2d Cir. 1978) (prosecution may 
withhold identity of witness at postindictment lineup under court order based on government's claim of 
privilege arising from concern for security of witness if postlineup interview recorded and preserved; failure 
to obtain prior court approval for withholding identity harmless error given other evidence of defendant’s 
guilt).

565. United States v. Wade, 388 U.S. at 240.
566. Moore v. Illinois, 434 U.S. 220, 231 (1977); Gilbert v. California, 388 U.S. 263, 272-73 (1967).
567. See, e.g., Moore v. Illinois, 434 U.S. 220, 232 (1977) (remanded for determination whether 

introduction of uncounseled showup identification harmless error); Gilbert v. California, 388 U.S. 263, 274 
(1967) (defendant entitled to new trial after introduction of uncounseled lineup identification unless state 
court finds harmless error); United States v. Wade, 388 U.S. 218, 242 (1967) (defendant's conviction may 
be reinstated on remand, despite uncounseled postindictment lineup, if in-court identifications had 
independent basis or if their admission harmless error).

568. 577 F.2d 411 (7th Cir. 1978).
569. Moore v. Illinois, 434 U.S. 220, 232 (1977). In Moore a rape victim identified the defendant at his 

preliminary hearing when he was unrepresented by counsel. Id. at 222-23. The Court held that the right to 
counsel had attached at this preindictment hearing because “adversary judicial criminal proceedings” had 
been initiated. Id. at 228-29. See also United States v. Williams, 596 F.2d 44, 49-50 (2d Cir.) (no violation of 
right to counsel at suggestive pretrial courtroom confrontation when confrontation accidental and 
defendant represented by counsel), cert, denied, 99 S. Ct. 2893 (1979). 
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conviction, holding that admitting evidence of a witness’ pretrial identifica
tion of the defendant at an uncounseled courtroom confrontation was 
harmless error.570 The court found that the witness’ courtroom identification 
was based on her observations of the defendant apart from the pretrial 
confrontation.571 It reasoned that because the pretrial identification added 
little weight to the courtroom testimony, it was harmless as long as the 
courtroom identification itself was admissible.572 The court then examined the 
basis for the witness’ courtroom identification and ruled that her opportunity 
to observe her assailant, her consistent and accurate descriptions of him, and 
her tentative identification of him in a photo array before the uncounseled 
confrontation were clear and convincing evidence of an independent basis for 
the courtroom identification.573 574

570. 577 F.2d at 412.
571. Id. at 416.
572. Id. at 413.
573. Id. at 416-17. The court in Moore also held that the courtroom indentification met the due process 

test of reliability, despite the suggestiveness of the pretrial confrontation. Id. at 414-16. The court stated 
that “many of the same factors” involved in the reliability issue are also relevant to the independent source 
inquiry. Id. at 416. The latter point subtly underscores Justice Rehnquist's suggestion that the per se 
exclusionary rule of Gilbert should be rejected in favor of a single test for all identification evidence based 
on reliability as judged by the totality of the circumstances. Moore v. Illinois, 434 U.S. at 232-33 
(Rehnquist, J., concurring).

574. 388 U.S. 293 (1967).
575. Id. at 302. The Court nonetheless upheld the defendant’s conviction in Stovall on the ground that 

the suggestive hospital showup was imperative because no one knew how long the seriously injured victim 
would live. Id.

516. 409 U.S. 188 (1972).
577. Id. at 199. The Court stated that the purpose of a per se exclusionary rule based on the due process 

clause would be “to deter the police from using a less reliable procedure where a more reliable one may be 
available.” Id. It reasoned that such a rule should not apply to cases prior to Stovall “when we first gave 
notice that the suggestiveness of confrontation procedures was anything other than a matter to be argued to 
the jury.” Id. The admissibility of the suggestive pretrial showup in Biggers was thus determined by its 
overall reliability under the “totality of the circumstances.” Id.

578. 432 U.S. 98 (1977).
579. Id. at 114.

Due Process. In Stovall v. Denno™ the Supreme Court first recognized
the due process right to exclude identifications that result from unnecessarily 
suggestive procedures conducive to irreparable misidentification.575 * In Neil v. 
Biggers516 the Court implied that a stricter standard of exclusion, based upon 
unnecessary suggestiveness alone, might be applied to post-Stovall cases.577 In 
Manson v. Brathwaite,5™ however, the Court rejected a per se exclusionary 
rule for unnecessarily suggestive identification procedures and ruled that even 
in post-Stovall cases “reliability is the linchpin in determining the admissibili
ty of identification testimony.”579 The Court stated that the reliability of an 
identification was to be judged on the basis of the five factors first listed in 
Biggers: (1) The witness’ opportunity to view the suspect at the time of the 
crime; (2) the witness’ degree of attention; (3) the accuracy of any earlier 
description of the suspect; (4) the level of certainty demonstrated at the 
confrontation; and (5) the lapse of time between the crime and the confronta
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tion.580 These indicia of reliability must be weighed against the corrupting 
effect of the suggestive identification itself.581

In applying Brathwaite, the circuit courts typically have divided the due 
process analysis into a two-part inquiry: First, whether the identification 
procedures were unnecessarily suggestive; and second, whether the resulting 
identification was reliable. During the past term two courts concluded that 
when the identification procedures in question are not suggestive there is no 
need to examine the reliability of the resulting identification.582 More 
commonly, however, courts complete the reliability inquiry even after an 
explicit finding that the identification procedures were not suggestive.583 
Significantly, even in those cases in which suggestiveness was found or 
assumed, reliable identifications nonetheless were held admissible.584 In

580. Id. at 114-16 (citing Neil v. Biggers, 409 U.S. 188, 199-200(1972)).
581. Id. at 114. In Brathwaite the Court took note of extrinsic evidence of the defendant’s guilt, but 

asserted that such evidence played “no part” in its analysis of the reliability of the identification itself. Id. at 
116. At least one circuit has used extrinsic evidence in making determinations about the reliability of the 
identifications themselves. See United States v. Green, 561 F.2d 423, 426 (2d Cir. 1977) (similarity of 
techniques used in other holdups by defendant established that no misidentification made), cert, denied, 
434 U.S. 1018 (1978); cf. United States v. Reed, 517 F.2d 953, 966-67 (2d Cir. 1975) (dictum) (other 
evidence connecting defendant with crime may be considered on issue of substantial likelihood of 
misidentification). Other courts more properly have made an independent determination of reliability 
based upon the considerations set out Biggers, noting other corroborating evidence merely to buttress their 
decisions. See United States v. Revels, 575 F.2d 74, 76 (4th Cir. 1978) (identification reliable and indicia of 
reliability corroborated by other evidence of defendant’s guilt); Starkey v. Wyrick, 555 F.2d 1352, 1354-55 
(8th Cir.) (identification testimony of two bystanders considered along with considerations discussed in 
Biggers in determining that rape victim’s identification reliable), cert, denied, 434 U.S. 848 (1977).

The harmless error rule also applies to the use of inadmissible identification testimony challenged on 
due process grounds. E.g.. United States v. Ullrich, 580 F.2d 765, 773-74 (5th Cir. 1978) (any error in 
admitting identification testimony based upon allegedly suggestive lineup harmless in light of overwhelm
ing evidence of guilt); Landry v. Alabama, 579 F.2d 353, 355 (5th Cir. 1978) (any error in admitting 
identification testimony harmless beyond reasonable doubt in light of other testimony placing defendant at 
scene of crime); Boyd v. Henderson, 555 F.2d 56, 62 (2d Cir.) (any error in admitting identification 
testimony by witness who viewed overwhelmingly suggestive courtroom showup harmless in light of other 
witness' positive and convincing identification and other evidence), cert, denied, 434 U.S. 927 (1977); cf. 
Manson v. Brathwaite, 432 U.S. at 118 & n.* (Stevens, J. concurring) (extrinsic evidence of guilt relevant to 
whether admission of identification testimony harmless error).

582. Fillippini v. Ristaino, 585 F.2d 1163, 1168 (1st Cir. 1978) (because displays of photographs on four 
occasions to robbery eyewitness did not establish suggestiveness in themselves, no need to consider 
reliability of in-court identification); Williams v. McKenzie, 576 F.2d 566, 571-72 (4th Cir. 1978) (per 
curiam) (because display of only four photographs in case involving two suspects not unduly suggestive, no 
need to examine reliability of identification).

583. See, e.g., United States v. Bierey, 588 F.2d 620, 625 (8th Cir. 1978) (lineup found not suggestive; 
identification held reliable under Biggers), cert, denied, 440 U.S. 927 (1979); United States v. Herring, 582 
F.2d 535, 543 (10th Cir. 1978) (photo display not suggestive; same); United States v. Alden, 576 F.2d 772, 
778 (8th Cir.) (lineup not impermissibly suggestive; same), cert, denied, 439 U.S. 855 (1978); Canal Zone v. 
Waldron, 574 F.2d 283, 285 (5th Cir. 1978) (same).

584. See. e.g., United States v. Williams, 596 F.2d 44, 48-49 (2d Cir.) (although Government conceded 
accidental courtroom confrontation suggestive, identification admissible when reliable under Biggers), cert, 
denied, 99 S. Ct. 2893 (1979); United States v. Watson, 587 F.2d 365, 367-68 (7th Cir. 1978) (showup of 
bank robbery suspects inherently suggestive but permissible because exigent need to identify suspects; 
identification found reliable under Biggers),cert. denied, 439 U.S. 1132 (1979); Cronnon v. Alabama, 587 
F.2d 246, 249-50 (5th Cir.) (even assuming pretrial photo array unnecessarily suggestive, identification 
admissible when reliable under Biggers), cert, denied, 99 S. Ct. 1542 (1979); Landry v. Alabama, 579 F.2d 
353, 354-55 (5th Cir. 1978) (despite suggestiveness of telling lineup witnesses that five of eight participants 
were suspects, identification reliable under Biggers); United States v. Barron, 575 F.2d 752, 754-55 (9th 
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declining to adopt a per se exclusionary rule for suggestive identifications, the 
circuit courts have failed to articulate any identifiable tests defining sug
gestiveness or governing police identification procedures. Thus, a defendant 
has no constitutional right to a lineup rather than, or in addition to, any other 
identification procedure.* 585 Physical differences among participants in a 
lineup do not necessarily render the procedure unduly suggestive;586 nor do 
police comments to a witness during an identification procedure necessarily 
invalidate the identification.587 Moreover, photo arrays may be displayed to a 

Cir. 1978) (even assuming pretrial lineup and photo array suggestive, identification reliable in light of 
Biggers factors); cf. United States v. Crawford, 576 F.2d 794, 797-98 (9th Cir.) (per curiam) (pretrial 
identification procedures not impermissibly suggestive in light of all circumstances), cert, denied. 439 U.S. 
851 (1978).

585. See, e.g.. Simmons v. United States, 390 U.S. 377, 384, 386 n.6 (1968) (five witnesses identified 
defendant from photo array; no due process violation or need to reverse under supervisory power even 
though identification would have been more reliable if some witnesses had made identification from 
lineup); Stovall v. Denno, 388 U.S. 293, 302 (1967) (no due process violation in hospital showup when 
uncertain whether victim will live); United States v. Campbell, 581 F.2d 22, 28 (2d Cir. 1978) (no 
constitutional right to lineup; matter within sound discretion of trial judge). But cf. Webb v. Havener, 549 
F.2d 1081, 1086-87 (6th Cir. 1977) (identification evidence excluded because unreliable; no necessity for 
hurried, suggestive confrontation and no explanation for failure to hold lineup). See also Neil v. Biggers, 
409 U.S. 188, 195, 199 (1972) (showup conducted after unsuccessful attempt to find persons resembling 
defendant for lineup not impermissibly suggestive under totality of circumstances).

586. See, e.g.. Cronnon v. Alabama, 587 F.2d 246, 249 (5th Cir.) (although defendant only blondhaired 
suspect in photo array, identification reliable given extent of observation and accuracy of description), cert 
denied, 99 S. Ct. 1542 (1979); United States v. Bierey, 588 F.2d 620, 625 (8th Cir. 1978) (although 
defendant shortest in lineup whose participents had weight and facial hair variations, identification reliable 
given accuracy and certainty of identifications and efforts by police to use lineup participants who 
resembled defendant), cert, denied, 440 U.S. 927 (1979); United States v. Chaffen, 587 F.2d 920, 924 (8th 
Cir. 1978) (although lineup accentuated defendant’s height, insufficient basis for reversal in light of other 
overwhelming evidence of guilt); United States v. Alden, 576 F.2d 772, 778 (8th Cir.) (although defendant 
claimed he was more unkempt than other lineup participants, not error for magistrate to find that 
participants were similar in height, weight, and general appearance given extent of identifying witness’ 
observation and accuracy and certainty of descriptions), cert, denied, 439 U.S. 855 (1978); Canal Zone v. 
Waldron, 574 F.2d 283, 285 (5th Cir. 1978) (although defendant's complexion darker than other 
participants in lineup, identification reliable given extent of observation and certainty of description); 
United States v. Lewis, 547 F.2d 1030, 1035 (8th Cir. 1976) (even if lineup suggestive because defendant’s 
receding hairline most vivid descriptive fact in memory of witnesses, identification reliable given extent of 
observation; reasonable effort to harmonize lineup sufficient), cert, denied, 429 U.S. 1111 (1977). But see 
Swicegood v. Alabama, 577 F.2d 1322, 1326-27 (5th Cir. 1978) (age should be treated as independent 
element in suggestiveness test because it can affect person’s voice or influence witness who believes culprit 
is older person).

587. Compare United States v. Danzey, 594 F.2d 905, 915-16 (2d Cir.) (although police told witness 
suspect apprehended and asked witness to identify same person she identified in earlier photo array, second 
photo identification not impermissibly suggestive in light of prosecutor’s duty to make certain before trial 
that witness’ testimony will stand up), cert, denied, 99 S. Ct. 2179 (1979) and Washington v. Cupp. 586 
F.2d 134, 137 (9th Cir. 1978) (although police told rape victim defendant was suspect after she initially 
passed over his photograph, her identifications of him from photo array, at six-man lineup, and in court 
reliable given extent of observation, accuracy and certainty of description, and brief lapse of time) and 
United States v. Moskowitz, 581 F.2d 14, 19-20 (2d Cir.) (although witness told she had identified FBI 
clerk in lineup while two other witnesses identified “correct" individual, subsequent identification from 
photos of lineup participants held admissible because of other indicia of reliability), cert, denied, 439 U.S. 
87 (1978) and Landry v. Alabama, 579 F.2d 353, 354-55 (5th Cir. 1978) (although police told witness 
which five of eight participants in lineup were suspects, identification reliable given opportunity to view 
defendant and brief lapse of time) and Williams v. McKenzie, 576 F.2d 566, 572 (4th Cir. 1978) (per 
curiam) (when police asked victim whether photographs of two persons who robbed and shot him were 
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witness on repeated occasions588 and need not contain any specified number of 
photos.589 Furthermore, an identification made from a photograph of a 
defendant that suggests prior criminal conduct is not subject to a per se 
exclusionary rule.590 Nor is it necessarily impermissible to conduct a photo 
identification procedure and a subsequent lineup in which the defendant is the 
only person to appear in both procedures.591 Finally, significant lapses of time 

among four pictures in photo array, identifications admissible because of victim’s certainty) and United 
States v. Barron, 575 F.2d 752, 754-55 (9th Cir. 1978) (although defendant claimed one witness received 
nonverbal approval of identification after lineup and another witness was told she made right selection, 
identification admissible because of excellent opportunity to view defendant, certainty of witnesses, and no 
evidence of prompting witnesses prior to selection) with Swicegood v. Alabama, 577 F.2d 1322, 1329 (5th 
Cir. 1978) (identification inadmissible in part because postlineup statement by police that witnesses chose 
’’right man" could have tainted certainty of court room testimony) and Jones v. Wisconsin, 562 F.2d 440, 
443-44 (7th Cir. 1977) (identification inadmissible because police made highly suggestive statements in 
witness' presence that defendant had failed he detector test) and Webb v. Havener, 549 F.2d 1081, 1086 
(6th Cir. 1977) (identification inadmissible in part because police asked witnesses to wait while they 
brought in suspect, thus unavoidably suggesting witnesses should identify suspect). See also United States 
v. Jarvis, 560 F.2d 494, 500 (2d Cir. 1977) (although FBI practice of informing potential witnesses of 
"correctness” or "incorrectness” of pretrial identifications not approved because practice might so taint 
identification so that reversal required, any error harmless in light of other evidence of guilt), cert, denied, 
435 U.S. 934 (1978).

588. See Fillippini v. Ristaino, 585 F.2d 1163, 1168 (1st Cir. 1978) (display of photo arrays to victim on 
four occasions not suggestive because defendant’s photo not included in first three arrays); United States v. 
Sheehan, 583 F.2d 30, 32-33 (1st Cir. 1978) (display of photo arrays on three occasions not suggestive when 
defendant’s photo not included in first array and six months lapsed between second and third displays). But 
cf. United States v. Milhollan, 599 F.2d 518, 523-24 (3d Cir.) (although harmless error, identification from 
eight-photo array objectionable when preceded only two weeks earlier by showing of one of eight photos 
and when witness knew that defendant suspect and in custody and admitted choice may have been 
influenced by initial showing), cert, denied, 100 S. Ct. 221 (1979).

589. The Supreme Court has approved an identification from a photo array in which only six 
photographs were used, but suggested that more photographs should have been included. Simmons v. 
United States, 390 U.S. 377, 385-86 & n.6 (1968). Nonetheless, no such requirement has emerged. See, e.g. 
Manson v. Brathwaite, 432 U.S. 98, 101 (1977) (one photograph used); United States v. Ash, 413 U.S. 300, 
302 (1973) (five photographs used); Williams v. McKenzie, 576 F.2d 566, 572 (4th Cir. 1978) (per curiam) 
(four photographs used).

The use of a single photograph is likely to be impermissibly suggestive, but an identification made from 
the photograph and any subsequent identifications may be admissible because of their reliability. See, e.g., 
Manson v. Brathwaite, 432 U.S. 98, 116 (1977) (although identifications from single photograph displays 
generally viewed with suspicion, identification admissible because all five Biggers elements of reliability 
present); United States v. Milhollan, 599 F.2d 518, 522-24 (3d Cir.) (although single photo undoubtedly 
suggestive, no substantial risk of irreparable misidentification given evidence of independent basis for 
subsequent identification; subsequent lineup and in-court identifications admissible in light of Biggers 
elements when witnesses did not see suspect before lineup and testified identifications based on recollection 
of crime), cert, denied, 100 S. Ct. 221 (1979); United States v. Bubar, 567 F.2d 192, 197-98 (2d Cir.) 
(although identification procedure using single photograph impermissibly suggestive absent exigent 
circumstances, in-court identification admissible because witness observed suspect closely and gave 
detailed description), cert, denied, 434 U.S. 872 (1977). But cf. United States v. Mann, 557 F.2d 1211, 1215 
(5th Cir. 1977) (because FBI agent showed witness two pictures of defendant, one with defendant’s name 
and one with different name used by suspect in stolen vehicle transaction, presentation impermissibly 
suggestive and resulting identification unreliable).

590. See United States v. Axtam, 589 F.2d 196, 198-99 & nn.3, 7 (5th Cir. 1979) (no per se exclusionary 
rule barring identification based on “mug shot" from earlier arrest when defense counsel failed to object; 
use of such photo when less suggestive alternative available might trigger court’s supervisory power).

591 See United States v. Milhollan, 599 F.2d 518, 522-24 (3d Cir.) (procedure not impermissibly 
suggestive when five month lapse between photo array and lineup and witnesses had adequate opportunity 
to observe, had not seen defendant in person before lineup, and testified that identifications based solely on 
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between the crime and the identification procedure do not alone render the 
identification inadmissible if other tests of reliability are met.592

view of crime), cert, denied, 100 S. Ct. 221 (1979); United States v. Rich, 580 F.2d 929, 935 (9th Cir.) 
(procedure not impermissibly suggestive, especially when any suggestiveness diminished by five week lapse 
between array and lineup), cert, denied, 439 U.S. 935 (1978). Repeated identification procedures were, 
however, the basis for the only Supreme Court decision invalidating a conviction because of the 
unreliability of an identification that resulted from impermissibly suggestive procedures. Foster v. 
California, 394 U.S. 440, 442-43 (1969) (when defendant only person to appear in two lineups and also 
involved in intervening showup, suggestive procedures so undermined reliability that due process violated). 
See also Jones v. Wisconsin, 562 F.2d 440, 443-44 (7th Cir. 1977) (when witness made identification at 
second showup after failing to identify defendant from photo array, from tape recordings, or in earlier 
showup and after overhearing defendant failed lie detector test, witness’ courtroom identification 
impermissibly tainted by pretrial confrontations).

592. Compare United States v. Williams, 596 F.2d 44, 49 (2d Cir.) (lapse of two years and eight months 
outweighed by witness’ close attention to robber, detailed descriptions, and virtual certainty), cert, denied, 
99 S. Ct. 2893 (1979) and Cronnon v. Alabama, 587 F.2d 246, 249-50 (5th Cir.) (although two month time 
lapse serious, evidence admissible when witnesses paid close attention, gave accurate description of robber, 
and failed to make identifications from photo arrays that did not include defendant’s picture), cert denied. 
99 S. Ct. 1542 (1979) and United States v. Bierey, 588 F.2d 620, 625 (8th Cir. 1978) (lapse in excess of eight 
months outweighed by witnesses’ ample opportunity to view robber and fairly accurate descriptions), cert, 
denied, 440 U.S. 927 (1979) with Jackson v. Fogg, 589 F.2d 108, 112 (2d Cir. 1978) (one month delay 
coupled with poor opportunity to observe and lack of certainty made identification unreliable) and United 
States v. Baykowski, 583 F.2d 1046, 1047-48 (8th Cir. 1978) (per curiam) (lapse of two months together 
with identification based solely on recognition of sweater worn only by defendant in photo array rendered 
identification unreliable) and Swicegood v. Alabama, 577 F.2d 1322, 1329 (5th Cir. 1978) (“considerable" 
delay of three weeks rendered identification unreliable when no other Biggers elements satisfied).

593. See notes 578-81 supra and accompanying text.
594. 589 F.2d 108 (2d Cir. 1978).
595. Id. at 112.
596. Id. at 110. The state court did not permit the three witnesses to testify about their stationhouse 

identifications of the defendant and defense counsel chose not to refer to these identifications for fear of 
bolstering the witnesses’ courtroom testimony. Id. at 110 n.4.

597. Id. at 111. The court found that the witnesses had a poor opportunity to observe the gunman, had 
little motivation to study the gunman’s face, gave no prior description of the gunman, displayed varying 
degrees of certainty at the station house, and identified the defendant only after a “considerable" lapse of 
time (one month). Id.

598. 583 F.2d 1046 (8th Cir. 1978) (per curiam).

The courts’ refusal to adopt per se rules in suggestiveness cases has meant 
that identification testimony admitted by trial courts is found admissible by 
reviewing courts in the vast majority of cases. When employing a test based 
on the reliability of the identification testimony as judged by the totality of the 
circumstances,593 the appellate courts invariably tend to give great weight to 
the trial judges’ findings. During the past term, identification testimony was 
held inadmissible in only three cases decided by the circuit courts. In Jackson 
v. Fogg,594 the Second Circuit granted habeas corpus relief to a petitioner who 
had been convicted in state court of a barroom murder.595 The only evidence 
against the defendant was the courtroom identification testimony of four 
witnesses, three of whom had had the opportunity to observe the defendant 
before identifying him in a lineup.596 The district court granted the writ of 
habeas corpus and the Second Circuit affirmed, finding that the procedures at 
the lineup were so suggestive that a substantial likelihood of irreparable 
misidentification was raised when none of the five considerations listed in 
Biggers and Brathwaite were met.597 598 In United States v. Baykowski59S the 
Eighth Circuit upheld the district court’s decision to suppress identification 
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testimony by the victim of a home burglary.599 The victim had never seen the 
burglar, but identified the defendant from an array of six photos on the basis 
of a sweater he was wearing that she recognized as having been stolen in the 
burglary.600 The circuit court found the photo display unnecessarily sugges
tive because the defendant was the only individual wearing a sweater.601 The 
identification was judged unreliable for the same reason because two months 
had elapsed since the burglary, the sweater was not unique, and a photo array, 
rather than a personal identification of the defendant, was used.602 Signifi
cantly, in both of these cases the appeals courts upheld lower court 
determinations that the challenged identification testimony was inadmissible.

606. Id. at 1328.
607. Id. at 1328-29.
608. Id. at 1328.
609. See note 582 supra and accompanying text.
610. Manson v. Brathwaite, 432 U.S. at 114.
611. See notes 578-83 supra and accompanying text.

Only in Swicegood v. Alabamab03 did the reviewing court reject identifica
tion testimony found to be admissible by the lower court. In Swicegood the 
federal habeas corpus petitioner had been convicted in state court of armed 
robbery on the basis of courtroom and lineup identifications by two wit
nesses.604 The court found several elements of suggestiveness in the lineup: 
The considerable difference in ages of the lineup participants; the victims’ 
opportunity to discuss a previous lineup at which they had failed to make an 
identification; the influence that one witness’ earlier acquaintance with the 
defendant might have had on his identification; and the lack of any specific 
description of the robber.605 The court found the lineup “so close to the mark” 
of being suggestive that the reliability of the identification had to be 
examined.606 Under close scrutiny, the identification failed to meet four of the 
five reliability tests: The witnesses had an insufficient opportunity to observe 
the robber; they gave no prior description with which to compare the 
accuracy of their identifications; they may have been influenced in their level 
of certainty by the post-lineup statement of police that they had identified the 
right man; and they identified the robber only after a “considerable delay” of 
three weeks.607 The only element of reliability satisfied by the identifications 
was that the witnesses had paid close attention to the robber.608

By barring identification testimony without an explicit finding of sug
gestiveness, the Swicegood court differed from those courts that interpret 
Brathwaite to require an examination of reliability only after such a finding.609 
Swicegood, however, is arguably more faithful to the Brathwaite test than 
those court rulings that end their analysis after finding no suggestiveness. If 
reliability is “the linchpin” in due process identification cases,610 the appellate 
court presumably should pass on that issue in every case, with suggestiveness 
merely weighed against positive indicia of reliability.611

599. Id. at 1048.
600. Id. at 1047.
601. Id.
602. Id. at 1047-48.
603. 577 F.2d 1322 (5th Cir. 1978).
604. Id. at 1323.
605. Id. at 1327-28.
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Evidentiary Hearings. A defendant’s motion to suppress identification
evidence ordinarily should be made before trial.612 The motion may, however, 
be entertained at trial if filed under special circumstances.61’ Moreover, due 
process attacks on identification evidence may be subject to the plain error 
rule, thus permitting a defendant to raise the suppression claim for the first 
time on appeal.614 When the issue is raised at trial by a timely and sufficient 
motion, an evidentiary hearing should be held outside the presence of the jury 
before the identification testimony is introduced.615 The defendant may offer 
evidence as well as cross-examine Government witnesses concerning the 
challenged identification.616 In determining whether or not a hearing is 
required, the circuit courts have adopted different standards for testing the 
sufficiency of a defendant’s claim. The Ninth Circuit has developed the 
strictest test, requiring that the defendant’s allegations be “sufficiently 
definite, specific, detailed, and nonconjectural” to establish “a substantial 
claim” to relief.617 In contrast, the Fourth Circuit’s test requires only “a 
reasonable assertion of possible taint” in the identification procedures.618 In

612. Fed. R. Crim. P. 12(b)(3) (motion to suppress evidence must be made prior to trial); see Solomon 
v. United States, 408 F.2d 1306, 1309 (DC. Cir. 1969) (dictum) (proper way to raise Wade objection is by 
motion to suppress identification testimony before trial to allow suppression hearing and decision before 
jury empaneled); cf. United States v. Allison, 414 F.2d 407, 409 (9th Cir.) (court may consider defense 
counsel’s oral motion on Wade and Simmons grounds after jury sworn but before trial began), cert, denied, 
396 U.S. 960 (1969).

613. See United States v. Cranson, 453 F.2d 123, 126 (4th Cir. 1971) (motion should be entertained at 
trial if defendant can show he was reasonably unaware that identification evidence would be offered or that 
identification tainted), cert, denied, 406 U.S. 909 (1972); cf. Solomon v. United States, 408 F.2d 1306, 1309 
(D.C. Cir. 1969) (dictum) (although motion during trial not preferred procedure it allows decision before 
fatally prejudicial testimony presented to jury).

614. See United States v. Mann, 557 F.2d 1211, 1216 (5th Cir. 1977) (although no objection made at 
trial to identification testimony resulting from impermissibly suggestive confrontation, error of such 
constitutional proportions is plain error cognizable by appellate court); Solomon v. United States, 408 F.2d 
1306, 1309 (D.C. Cir. 1969) (identification issue may be first raised on appeal when plain error or defect 
affecting substantial rights involved; to avoid unnecessary new trial or remand, trial judge should inquire of 
defense on record and out of presence of jury whether counsel wishes to raise Wade or Stovall claim); cf. 
Manson v. Brathwaite, 432 U.S. 98, 102 (1977) (identification testimony challenged on due process 
grounds reviewed in habeas corpus case despite petitioner’s failure to object to testimony during state trial). 
See generally Fed. R. Crim. P. 52(b) (plain effors affecting substantial rights may be noticed by reviewing 
court although not brought to trial court’s attention).

615. United States v. Cranson, 453 F.2d 123, 125-26 (4th Cir. 1971), cert, denied, 406 U.S. 909 (1972); 
United States v. Sutherland, 428 F.2d 1 152, 1 155-56 (5th Cir. 1970) (dictum).

616. See United States v. Williams, 592 F.2d 1277, 1280-81 (5th Cir. 1979) (reversible error for court to 
deny defendant opportunity to present evidence at pretrial suppression hearing challenging photo spread 
and lineup procedures).

617. United States v. Allison, 414 F.2d 407, 410-11 (9th Cir.) (oral motion failing to allege impermissible 
suggestiveness or likelihood of misidentification plainly insufficient to require inquiry into due process 
issue), cert, denied, 396 U.S. 960 (1969). The Ninth Circuit cited as authority its earlier opinion in Cohen v. 
United States, 378 F.2d 751, 767 (9th Cir. 1967). The Cohen test has been cited with approval by the Fifth 
Circuit. See United States v. Smith, 546 F.2d 1275, 1280-81 (5th Cir. 1977) (no error in failing to conduct 
hearing on issue of impermissibly suggestive photograph identification spread when district court after 
examining photos found no issue of fact as to suggestiveness); United States v. Poe, 462 F.2d 195, 198 (5th 
Cir. 1972) (no error in refusing evidentiary hearing when no critical facts in dispute and facts as alleged 
insufficient to justify relief requested), cert, denied, 414 U.S. 845 (1973).

618. United States v. Stevenson, 554 F.2d 123, 125 (4th Cir. 1977) (per curiam) (no error in failing to 
hold suppression hearing when no evidence that unknown number of viewings of photographic spreads 
suggestive, no witness claimed to have made identification from viewings, and defense counsel permitted to 
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habeas corpus cases, the Eighth Circuit has held that a state defendant must 
challenge an identification “in more than a conclusory fashion’’ to be entitled 
to a hearing in state court,* 619 and the Third Circuit has required that a 
defendant be afforded such a hearing on any nonfrivolous claim.620

cross-examine witnesses about any confusion resulting from additional viewings and viewings at which 
indentifications made); United States v. Cranson, 453 F.2d 123, 126-27 (4th Cir. 1971) (no hearing required 
when defendant failed to make pretrial motion to suppress, stated no grounds of objection to in-court 
identification, and asserted no impermissible pretrial suggestions at uncounseled lineup), cert, denied, 406 
U.S. 909 (1972).

619. Hill v. Wyrick, 570 F.2d 748, 751 (8th Cir. 1978) (not error for state court to deny evidentiary 
hearing when defendant failed to allege pretrial photographs displayed in impermissibly suggestive 
manner).

620. See Fisher v. Driber, 546 F.2d 18, 21-22 (3d Cir. 1976) (claim not frivolous when precipitous ruling 
prevented counsel from making normal offer of proof).

621. See Hill v. Wyrick, 570 F.2d 748, 751-52 (8th Cir. 1978) (no abuse of district court’s discretion in 
denying evidentiary hearing when habeas petition failed to allege improper pretrial photographic 
identification or to disclose facts implying such claim).

622. See Cronnon v. Alabama, 587 F.2d 246, 249 (5th Cir.) (no need for evidentiary hearing in district 
court when detailed state court record on identification procedures available and suggestiveness issue 
exclusively concerned with legal implications of undisputed facts), cert denied, 99 S. Ct. 1542 (1979).

623. 579 F.2d 1258 (4th Cir. 1978).
624. Id. at 1259. The petitioner’s claim of suggestiveness was based on a police statement to a robbery 

victim at a showup at the scene of petitioner’s arrest that police would have to release the petitioner unless 
the victim made an identification. Id. at 1260.

625. Id. at 1267.
626. 575 F.2d 1098 (4th Cir. 1978).
627. Id. at 1099. Trial counsel made no objection to petitioner’s identification by a robbery victim in two 

police station showups prior to a lineup identification. Id. at 1099, 1100.
628. Id. at 1099.
629. Id. at 1101. The state court denied postconviction relief on the ground that trial counsel’s 

representation was not such that the trial became a farce or a mockery of justice; the Fourth Circuit, 
however, tests competency of counsel by whether the lawyer “was within the range of competence 
demanded of attorneys in criminal cases.” Id.

An evidentiary hearing may not be required in a federal habeas corpus 
proceeding if the petition shows no factual basis for relief621 or if an adequate 
factual record is available from the state courts.622 Twice during the past term 
the Fourth Circuit remanded habeas corpus cases for evidentiary hearings on 
the basis of inadequate factual records from the state court. In Doleman v. 
Muncy623 the district court had summarily dismissed a habeas corpus petition 
after ruling that any error in the use of identification testimony following an 
allegedly suggestive showup was not constitutionally prejudicial because the 
state trial was conducted before a judge rather than a jury.624 The Fourth 
Circuit rejected the view that a judge could not be affected by an unduly 
suggestive identification and found that the petitioner was entitled to an 
evidentiary hearing to develop his claim because the state court record did not 
reflect how much weight the judge had given to the challenged identifica
tion.625 626 In Fuller v. Lutherb2b the district court had summarily dismissed a 
habeas corpus petition raising claims of incompetent representation by court- 
appointed counsel who had failed to challenge identification testimony and to 
develop other defenses.627 In doing so without an evidentiary hearing the 
district court had relied on state court records.628 The circuit court found such 
reliance on these records to be unwarranted in light of both the state court’s 
silence on disputed historical facts and its use of an incorrect standard for 
judging the trial attorney’s competence.629
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Federal habeas corpus review is available for challenges to identification 
evidence on either due process630 or sixth amendment right to counsel 
grounds.631 632 In Stone v. Powellbi2 the Supreme Court barred federal habeas 
corpus relief based on fourth amendment claims involving physical evidence 
when the state court has provided a full and fair opportunity to litigate the 
petitioner’s claim.633 The Court has not yet applied this limitation to 
nonphysical evidence.634 In Swicegood v. Alabama, however, the Fifth Circuit 
extended this restriction to bar federal habeas corpus review of fourth 
amendment attacks on identification testimony based on an alleged taint 
arising from an unlawful search or seizure.635 In Swicegood the petitioner 
claimed that he was arrested without probable cause in violation of the fourth 
amendment.636 He argued that as a result the unlawful arrest tainted his 
identification in a lineup while in custody, which was therefore inadmissible 
apart from any claims of suggestiveness and unreliability.637 The court 
reiterated its previous view that the Stone decision “applies with equal force 
to lineup evidence and physical evidence”638 and refused to consider the arrest 
question in view of the petitioner’s opportunity to litigate the claim in state 
courts.639

630. See Manson v. Brathwaite, 432 U.S. 98, 117 (1977) (court of appeals' grant of habeas relief on due 
process grounds reversed on merits); Stovall v. Denno, 388 U.S. 293, 302 (1967) (court of appeals' denial of 
habeas relief on due process claim affirmed on merits); Jackson v. Fogg, 589 F.2d 108, 111 (2d Cir. 1978) 
(upholding district court’s grant of habeas relief on ground that likelihood of misidentification resulting 
from suggestive lineup sufficiently great to violate due process); Swicegood v. Alabama, 577 F.2d 1322, 
1329 (5th Cir. 1978) (habeas relief should be granted when suggestiveness of lineup and unreliability of 
identifications coalesce to produce due process violation); cf. Moore v. Illinois, 434 U.S. 220, 232 n.7 (1977) 
(remand of habeas petition to determine whether identification should have been excluded on due process 
grounds).

631. See Moore v. Illinois, 434 U.S. at 232 (denial of habeas relief reversed on sixth amendment grounds 
and remanded for determination of harmless error). But cf. Stovall v. Denno, 388 U.S. 293, 297-301 (1967) 
(no sixth amendment violation in denial of habeas relief because Wade and Gilbert not retroactive).

632. 428 U.S. 465 (1976).
633. Id. at 494. The Court stated that any additional deterrence of illegal police conduct resulting from 

federal habeas corpus review of exclusionary rule cases would be outweighed by the costs associated with 
that review. Id. at 493-94. The Court reasoned that state courts should not be assumed to be insensitive to 
defendants’ constitutional rights. Id. at 493 n.35.

634. See Browder v. Director, III. Dept, of Corrections, 434 U.S. 257, 258 & n.l (1978) (state appeal of 
district court decision granting habeas relief dismissed as untimely; question whether Stone bars review of 
fourth amendment challenges to lineup identification and confession left to “another day”).

635. 577 F.2d 1322, 1325 (5th Cir. 1978); accord. White v. Alabama, 541 F.2d 1092, 1093 (5th Cir. 
1976) (per curiam) (even if identification evidence admitted at trial product of illegal arrest, petitioner can 
no longer collaterally attack conviction in federal habeas proceeding on basis of fourth amendment claim 
unless state failed to provide full and fair opportunity to litigate issue), cert, denied, 430 U.S. 910 (1977); 
Caver v. Alabama, 537 F.2d 1333, 1335 (5th Cir. 1976) (same), cert, denied, 430 U.S. 910 (1977).

636. 577 F.2d at 1324.
637. Id.
638. Id. at 1325.
639. Id.
640. 583 F.2d 1194 (2d Cir. 1978).
641. A spectrograph is an electromagnetic instrument that analyzes sound and disperses it into an array 

Spectrographic Voice Analysis. In United States v. Williams640 the
Second Circuit became the third circuit court to rule that spectrographic 
voice analysis641 is sufficiently reliable to be used as evidence for identification 
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purposes.642 The defendant in Williams was convicted of violating federal 
narcotics laws partly on the strength of spectrographic voice analyses of 
telephone exemplars made by the defendant after his arrest and taped 
telephone conversations between a federal agent and a suspect.643 On the basis 
of the spectrographic voice analysis, the Government’s expert witness stated 
his opinion that the suspect’s voice matched that of the defendant.644 The 
court reasoned that the admissibility of this scientific evidence should be 
determined on the basis of “established considerations” for the admissibility 
of evidence—weighing the probativeness, materiality, and reliability of the 
evidence against any tendency to mislead, prejudice, or confuse the jury.645 
The court found sufficient indicia of reliability646 and safeguards against jury 
misuse647 to conclude that spectrographic voice analysis is not so inherently 

of its time, frequency, and intensity components. This array is then graphically displayed in a spectrogram. 
Visual comparisons of spectrograms of the same words and phrases from tape recordings enable one to 
determine whether they were made by the same speaker. The voice analysis rests on the unlikelihood that 
two individuals would have identical vocal patterns and on the belief that an individual cannot change or 
disguise his or her particular voice characteristics. Id. at 1196-97. The court in Williams noted that 
spectrograms are often called "voiceprints,” but avoided that term because of its potentially unwarranted 
association with fingerprint evidence. Id. at 1197 n.5.

642. Id. at 1200. Both the Fourth and Sixth Circuits have approved the use of spectrographic voice 
analysis evidence for identification purposes. United States v. Baller, 519 F.2d 463, 466-67 (4th Cir.) 
(expert testimony identifying defendant’s voice by spectrographic analysis admissible in light of evidence of 
probative value, availability of competent witnesses to expose limitations, detailed cross-examination on 
possibility of error in technique, playing of tapes for jury to make own comparison, and cautionary 
instructions from court on expert testimony), cert, denied, 423 U.S. 1019 (1975); United States v. Franks, 
511 F.2d 25, 33 (6th Cir.) (no abuse of discretion in admitting voiceprint analysis in light of district court’s 
extensive inquiry into qualifications of expert witness and reliability of scientific process, cross-examination 
by defense counsel of witness’ role as advocate of process and of some courts’ refusal to admit evidence, and 
failure of defense counsel to rebut claim of accuracy), cert, denied, 422 U.S. 1042 (1975).

The District of Columbia Circuit, however, has ruled against the admissibility of such evidence. United 
States v. Addison, 498 F.2d 741, 745, 747 (D.C. Cir. 1974) (spectrographic identification inadmissible 
because not sufficiently accepted by scientific community to form basis for jury determination of guilt or 
innocence). The Addison decision was questioned, however, by a different panel of the District of Columbia 
Circuit two years later. United States v. McDaniel, 538 F.2d 408, 413-14 (D.C. Cir. 1976) (dictum) 
(indicating willingness to reexamine Addison in light of apparent increased reliability and general 
acceptance in scientific community of spectrographic analysis techniques).

643. 583 F.2d at 1195-96. The spectrographic voice analysis apparently was considered necessary by the 
prosecution because the police officer who made two drug purchases from the suspect and taped two 
telephone conversations with him was unable to make a courtroom identification of the defendant as a 
result of Williams’ “drastic change of appearance” between the time of his arrest and the time of the trial. 
Id. at 1195.

644. Id. at 1200. The expert testified that 13 corresponding words and phrases from the two sets of tapes 
matched under spectrographic analysis, three more than the established standard for identity. Id.

645. Id. at 1198. The court thus rejected the “general acceptance in scientific community” test laid 
down in Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923), and applied in United States v. Addison, 
498 F.2d 741, 743-44 (D.C. Cir. 1974).

646. 583 F.2d at 1198-99. The court cited five factors: (1) A potential rate of error shown by one study to 
be 6.3%, which was reduced to 2.4% when doubtful comparisons were eliminated; (2) the existence and 
maintenance of professional standards, including the requirement of 10 matches for a positive identifica
tion; (3) the care in the use of the technique, as evidenced by the witness' testimony that he had rendered 
positive identifications in only 8% of the 200 cases in which he had been involved; (4) the analogous 
relationship to other types of scientific techniques, such as handwriting exemplars and gun barrel 
striations, routinely admitted into evidence; and (5) the presence of “fail-safe” characteristics, including the 
fact that inaccuracies in the spectrograms or failure to reflect accurately the voice of the accused is likely to 
redound to the defendant’s benefit because such factors are more likely to result in different rather than 
similar spectrograms. Id.

647. Id. at 1199-1200. The court particularly noted that the tapes can be played for the jury and that the 
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unreliable or misleading that it should be excluded per se.648 In the Williams 
case the court concluded that virtually all of the safeguards designed to ensure 
reliability and to prevent misleading the jury had been employed and that the 
evidence was therefore properly admitted.649 This ruling is in line with the 
weight of authority: the court noted that the Government’s brief listed 
nineteen federal district courts and nine state courts that favor the admissibili
ty of such evidence and only one district court and four state courts that 
oppose it.650

spectrograms themselves can be compared and examined by the jury. Id. at 1199. The court also noted the 
normal safeguards of cross-examination and cautionary jury instructions. Id. at 1200.

648. Id. at 1200 & n.12. The court noted that a trial court has discretion to admit or exclude 
spectrographic voice analysis evidence. Id. at 1200 n.12.

649. Id. at 1200-01.
650. Id. at 1197 n.6. The trend toward acceptance of spectographic voice analysis is in contrast to the 

skepticism with which circuit courts have viewed scientific evidence offered by defense counsel on the 
difficulties of eyewitness identification, especially cross-ethnic or cross-racial identification. See United 
States v. Watson, 587 F.2d 365, 368-69 (7th Cir. 1978) (testimony by psychology expert that cross-racial 
and cross-ethnic identification unreliable properly ruled inadmissible because of trial court’s broad 
discretion concerning expert testimony and because work in field remains inadequate to justify its 
admission), cert, denied, 439 U.S. 1132 (1979); United States v. Brown, 540 F.2d 1048, 1053-54 (10th Cir. 
1976) (trial court properly barred testimony of psychologist on problems of perception and eyewitness 
identification because expert testimony cannot invade field of common knowledge and experience, usurp 
functions of jury, or be received if it touches very issue before jury); United States v. Brown, 501 F.2d 146, 
150 (9th Cir. 1974) (no error in refusing to admit proffered testimony on difficulties of eyewitness 
identification when testimony would invade province of jury, consume undue time outweighing probative 
value, and is based on inadequate offer of proof), rev'd on other grounds sub nom. United States v. Nobles, 
422 U.S. 225 (1975); United States v. Amaral, 488 F.2d 1 148, 1153 (9th Cir. 1973) (expert testimony on 
credibility of eyewitness identification properly excluded because effective cross-examination is adequate to 
reveal inconsistencies or deficiencies in eyewitness testimony). But cf. United States v. Telfaire, 469 F.2d 
552, 560 (D.C. Cir. 1972) (Bazelon, C.J., concurring) (counsel should be permitted to urge jury to consider 
whether interracial character of identification affects its reliability; once issue raised, jury should be 
instructed to consider matter).

651. 384 U.S. 436 (1966).
652. The constitutional groundwork for Miranda was laid in Malloy v. Hogan, 378 U.S. 1 (1964), which 

held that the fifth amendment privilege against self-incrimination is applicable to the states through the due 
process clause of the fourteenth amendment and is enforceable according to the same standards in both 
state and federal proceedings. Id. at 6, 10-11.

The Miranda ruling was foreshadowed in Escobedo v. Illinois, 378 U.S. 478 (1964), in which the Court 
excluded a confession obtained from a suspect during custodial interrogation after he had requested but 
had been denied an opportunity to consult his lawyer, who was present at the police station. Id. at 490-91. 
Escobedo was grounded not on the fifth amendment but on the sixth amendment right to assistance of 
counsel, which the Court held applicable to police interrogation on the theory that it is a “critical stage” of 
a criminal prosecution. Id. at 488. After Miranda, the Escobedo decision was limited to its specific facts by 
Johnson v. New Jersey, 384 U.S. 719, 733-34 (1966). The sixth amendment has subsequently been held 
inapplicable until formal adversary proceedings have been initiated against the defendant, either by 
“formal charge, preliminary hearing, indictment, information, or arraignment." Kirby v. Illinois, 406 U.S. 
682, 688-89 (1972). Nonetheless, Escobedo's criticism of excessive reliance on confessions in criminal 

CONFESSIONS

The modern law of confessions begins with Miranda v. Arizona,651 a bold 
attempt by the Supreme Court to lay down detailed guidelines for the 
custodial interrogation of criminal suspects by police in both state and federal 
cases.652 Prior to its 1966 decision in Miranda, the Supreme Court availed 



362 The Georgetown Law Journal [Vol. 68:279

itself of several limited doctrines to exclude confessions from criminal trials. 
For example, the Court has invoked the fourteenth amendment due process 
clause in reviewing state convictions to exclude confessions that were 
involuntary653 or that lacked a proper determination of voluntariness.654 The 
Court has also used its supervisory power over the federal courts to exclude 
confessions obtained in violation of the Federal Rules of Criminal Proce
dure^5 or other provisions of federal law.656 In Miranda, the Court—over the 
strong dissents of four Justices657—made a quantum jump by holding that 
confessions obtained during custodial interrogation are inadmissible in state 
and federal criminal trials if certain procedural safeguards designed to protect 
the suspect’s fifth amendment privilege against self-incrimination have not 
been observed, or if the suspect has failed to make a knowing, intelligent, and 
voluntary waiver of his fifth amendment rights before confessing.658

prosecutions and its emphasis on the police’s failure to advise the suspect of “his absolute constitutional 
right to remain silent,” 378 U.S. at 488-91, gave law enforcement officials some warning of the direction in 
which the Court was moving.

653. See, e.g., Haynes v. Washington, 373 U.S. 503, 513-15 (1963) (confession excluded when suspect 
confessed after being held incommunicado 16 hours and told he could not call wife until signing 
confession); Malinski v. New York, 324 U.S. 401, 406-07 (1945) (confession excluded when produced after 
suspect held incommunicado nearly four days, request for lawyer denied, and interrogated while partly 
dressed); Brown v. Mississippi, 297 U.S. 278, 286 (1936) (confession excluded when defendants confessed 
after being whipped and told whippings would continue until they confessed).

654. See Rogers v. Richmond, 365 U.S. 534, 543-44 (1960) (state court erred in determining 
voluntariness of confession by considering its probable truth or falsity; due process clause requires instead 
that voluntariness be determined by whether confessor’s will overbome).

655. See Mallory v. United States, 354 U.S. 449, 455-56 (1957) (eight hour interrogation of suspect prior 
to appearance before magistrate violated requirement of rule 5(a) of Federal Rules of Criminal Procedure 
that suspect be taken before magistrate without unnecessary delay; confession obtained during interroga
tion inadmissible).

656. See McNabb v. United States, 318 U.S. 332, 342-46 (1943) (confession excluded when obtained 
from uneducated suspects not taken before magistrate, without the aid of friends or benefit of counsel, and 
after lengthy questioning by numerous agents; considerations of justice required setting aside federal 
conviction).

657. Justice Clark took exception to the majority’s criticism of police interrogation procedures. 384 U.S. 
at 499-500 (Clark, J., dissenting). Justice White concluded his dissent with predictions that the decision 
would return "unknown” numbers of criminals to the streets “to repeat (their crimes) whenever it pleases 
(them),” would possibly lead to increased citizen use of “violent self-help,” and would lessen the overall 
deterrent effect of the criminal justice system. Id. at 542-43 (White, J., with Harlan & Stewart, JJ., 
dissenting).

658. Id. at 444-45, 467-76 (majority opinion).
659. Id. at 444, 467-73. The Court said these warnings would “permit a full opportunity to exercise the 

privilege against self-incnmination” and are mandatory “unless we are shown other procedures which are 
at least as effective in apprising accused persons of their right of silence and in assuring a continuous 
opportunity to exercise it.” Id. at 467.

660. Id. at 473-74.
661. Id. at 474. Moreover, before a confession obtained in the absence of an attorney may be admitted, 

the Government bears a “heavy burden” to show a valid waiver. Id. at 475.

Miranda requires that before a suspect in police custody is questioned, he 
must be advised that he has the right to remain silent, that any statement he 
gives may be used against him, and that he has the right to consult retained or 
appointed counsel before answering.659 The Court stated that interrogation 
must cease if the suspect indicates in any manner, at any time prior to or 
during questioning, that he wishes to remain silent.660 Furthermore, if the 
suspect requests a lawyer, interrogation must cease until an attorney is 
present.661 The scope of the Miranda decision, however, has been gradually
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narrowed in a series of opinions handed down by the Supreme Court in recent 
years. The first and most significant break from Miranda principles came in 
1971 with the Court’s decision in Harris v. New York,662 permitting the use of 
evidence obtained in violation of Miranda to impeach a defendant after he 
testifies at trial.663 The definition of custodial interrogation, initially broad
ened to include questioning outside the police station,664 has now been 
narrowed to exclude even police station questioning when the defendant 
appears voluntarily and is allowed to leave afterward without hindrance.665 
Moreover, interrogation that is resumed two hours after a defendant asserts 
his right to cut off questioning has been held permissible under the Miranda 
doctrine.666 Despite these restrictions—and the accompanying claims by 
dissenters that the Court was thereby undermining Miranda66'’—the salutary 
effect of that decision still can be seen in the confessions cases decided by the 
circuit courts during the past term. The propriety of police interrogation 
procedures remains a contentious issue, but the alleged abuses are of a 
significantly lesser magnitude than the prolonged incommunicado interroga
tions involved in Miranda and other earlier Supreme Court confessions 
cases.668

662. 401 U.S. 222 (1971).
663. Id. at 224-25; accord, Oregon v. Hass, 420 U.S. 714, 722-24 (1975) (inculpatory statement by 

defendant after Miranda warnings but before compliance with request for lawyer admissible for 
impeachment purposes).

664. See Orozco v. Texas, 394 U.S. 324, 325-26 (1969) (Miranda warnings required prior to police 
interrogation of defendant in bedroom when officer testified that defendant effectively under arrest); 
Mathis v. United States, 391 U.S. 1, 4-5 (1968) (Miranda warnings required prior to routine interrogation 
by IRS agents of defendant imprisoned on unrelated offense even though not part of criminal 
investigation).

665. See Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per curiam) (questioning of defendant who 
came voluntarily to police station in response to police request and left after 30 minute interview not 
custodial interrogation under Miranda).

666. See Michigan v. Mosley, 423 U.S. 96, 104-06 (1975) (Miranda not violated when defendant 
informed of rights before each interrogation, when second interrogation followed after significant time 
period, and when second interview pertained to different offense).

667. See, e.g., id. at 112 (Brennan, J., with Marshall, J., dissenting) (permitting resumption of 
interrogation after suspect exercises right to remain silent furthers erosion and perhaps ultimate overruling 
of Miranda); Oregon v. Hass, 420 U.S. 714, 725 (1975) (Brennan, J., with Marshall, J., dissenting) 
(allowing use for impeachment purposes of statement obtained after Miranda warnings given but before 
compliance with suspect's request for lawyer eliminates incentive for police to comply with Miranda 
guidelines); Harris v. New York, 401 U.S. 222, 232 (1971) (Brennan, J., with Douglas & Marshall, JJ., 
dissenting) (allowing use for impeachment purposes of statement obtained without Miranda warnings 
undermines progress made in conforming police methods to Constitution).

668. See generally Miranda v. Arizona, 384 U.S. at 445-48, 456 (discussion of earlier confessions cases).
669. The majority in Miranda defined custodial interrogation as “questioning initiated by law 

enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of 
action in any significant way.” Id. at 444. Justice White’s dissent, however, predicted that the Court's 
definition would “prove productive of uncertainty during investigation and litigation during prosecution." 
Id. at 545 (White, J., with Harlan & Stewart, JJ., dissenting).

670. Id. at 478 (majority opinion) (warnings not required when suspect enters police station and 
volunteers confession of crime or calls police to offer confession or other statement).

Custodial Interrogation. The requirements of Miranda apply only when
a suspect is interrogated while in police custody.669 They may not be invoked 
to exclude statements that are volunteered670 or that are given in noncustodial 
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settings;671 the admissibility of such statements is governed by the traditional 
tests of voluntariness.672 As a result, statements made to police at early stages 
of investigations may be admitted even though no Miranda warnings are 
given. Courts have, for example, admitted statements made spontaneously by 
a suspect or given without actual police questioning on the theory that no 
interrogation was involved.673 Nonetheless, at least one court has held that the 
use of declaratory statements calculated or designed to elicit information 
from a suspect may constitute interrogation so as to require Miranda 
warnings.674

Custody is not created by the mere fact that the suspect is the focus of an 
investigation,675 although it can be an important factor.676 The Fifth and

671. See Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per curiam) (Miranda warnings not required 
because interrogation not custodial when detective questioned parolee who came to stationhouse 
voluntarily upon request and left after 30 minutes); Beckwith v. United States, 425 U.S. 341, 342-46 (1976) 
(Miranda warnings not required because interrogation not custodial when IRS agents questioned 
defendant at home and in office).

672. Beckwith v. United States, 425 U.S. 341, 347-48(1976).
673 See Phillips v. Attorney General, 594 F.2d 1288, 1290-91 (9th Cir. 1979) (defendant made 

inculpatory statement after arrest but before Miranda warnings when police indicated they suspected him 
of transporting marijuana; statement admissible because volunteered on defendant’s own initiative and not 
in response to police interrogation); Blockson v. Jago, 587 F.2d 10, 11 (6th Cir. 1978) (per curiam) 
(defendant blurted out incriminating statements while under arrest after being asked for name and address; 
statements admissible because not in response to interrogation); United States v. Rieves, 584 F.2d 740, 745 
(5th Cir. 1978) (agent told suspect, who had invoked right to remain silent and requested lawyer, that he 
would inform court of any cooperation on her part; comments did not constitute interrogation so as to 
render defendant's subsequent statement inadmissible); Pavao v. Cardwell, 583 F.2d 1075, 1077 (9th Cir. 
1978) (per curiam) (defendant arrested after high-speed auto chase and forced at gunpoint out of car and 
onto ground; inculpatory statements made without questioning admissible); United States v. Fritz, 580 
F.2d 370, 377 (10th Cir.) (en banc) (defendant's “spontaneous utterances” made while en route to county 
jail admissible because not in response to interrogation), cert, denied, 439 U.S. 947 (1978); United States v. 
Jordan, 570 F.2d 635, 643 (6th Cir. 1978) (district court’s refusal to exclude suspect's statements that drugs 
discovered in his house belonged to him and not his common law wife not clearly erroneous; agent’s 
showing suspect copy of warrant naming his pregnant common law wife and stating they intended to arrest 
her not interrogation); United States v. Martinez, 565 F.2d 911, 912 (5th Cir. 1978) (per curiam) 
(defendant’s “yeah” following arresting agent’s remark during police station processing that some drug 
dealers take a long time to get caught and that defendant’s day had come admissible because voluntary, 
unsolicited, and not in response to interrogation).

674. See United States v. McCain, 556 F.2d 253, 256 (5th Cir. 1977). The court in McCain held that a 
customs agent’s presentation of a file of newspaper clippings concerning tragedies resulting from the 
concealment of narcotics in body cavities and his verbal reiteration of the dangers involved in such activity 
to a suspected drug smuggler constituted interrogation. Id. at 254-56. The court's decision was based on the 
definition of interrogation given by the Supreme Court in Brewer v. Williams, 430 U.S. 387 (1977) (police 
officer’s postarraignment statement to deeply religious suspect that kidnap-murder victim deserved proper 
burial and that defendant should think about helping police locate body deliberately designed to elicit 
information and tantamount to interrogation). 556 F.2d at 256. In dissent, Judge Gee argued that the 
definition of interrogation in Brewer, which involved the suspect’s sixth amendment right to counsel, was 
not relevant to the definition of interrogation for Miranda purposes. Id. at 256 (Gee, J., dissenting).

675. See Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per curiam) (parolee voluntarily came to 
stationhouse for questioning and left without hindrance; Miranda warnings not required simply because 
person questioned was suspect in criminal investigation); Beckwith v. United States, 425 U.S. 341, 347 
(1976) (taxpayer questioned by IRS agents at home and office; custodial situation not created simply 
because taxpayer was focus of investigation); United States v. Carollo, 507 F.2d 50, 52-53 (5th Cir.) 
(restaurant owner questioned by agents while he waited on customers; custodial situation not created by 
fact that owner was focus of investigation), cert, denied, 423 U.S. 874 (1975).

676. See Brown v. Beto, 468 F.2d 1284, 1286-87 (5th Cir. 1972) (questioning of defendant at his 
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Ninth Circuits have developed different tests for defining custody. The Fifth 
Circuit looks to four factors: The existence of probable cause for arrest, the 
subjective intent of the police, the subjective belief of the suspect, and the 
focus of the investigation.* 677 By contrast, the Ninth Circuit uses an “objec
tive” test that focuses on whether it was reasonable for the suspect to have 
believed under the circumstances that he was in custody.678 Other circuits 
have resolved the custody issue by considering the overall circumstances of 
the interrogation without articulating a clear test.679

drugstore by nine police officers held custodial; focus of investigation most compelling element in 
establishing custody); United States v. Phelps, 443 F.2d 246, 248 (5th Cir. 1971) (questioning of suspect at 
his office by agents after discovery of illegal weapon held custodial; investigatory focus on defendant most 
important factor in finding custody). But see United States v. Warren, 578 F.2d 1058, 1072 (5th Cir. 1978) 
(en banc) (even if questioning more than investigatory, this factor alone insufficient to create custodial 
situation); Alberti v. Estelle, 524 F.2d 1265, 1267 (5th Cir. 1975) (absent probable cause, focus of 
investigation alone insufficient to establish custody), cert, denied, 426 U.S. 954 (1976).

677. See, e.g., United States v. Micieli, 594 F.2d 102, 106 (5th Cir. 1979) (statement made without 
Miranda warnings during stationhouse interview admissible; not custodial interrogation because probable 
cause lacking, defendant had no reason to doubt he was free to leave, and defendant not focus of 
investigation); United States v. Warren, 578 F.2d 1058, 1071-72 (5th Cir. 1978) (en banc) (statement made 
by defendant without Miranda warnings after Coast Guard boarded his boat admissible; not custodial 
interrogation because no probable cause, police did not intend to take defendant into custody, defendant 
did not feel freedom restricted, and questioning only investigatory); United States v. Del Soccorro Castro, 
573 F.2d 213, 215 (5th Cir. 1978) (statement made by defendant without Miranda warnings during 
questioning in airport search area inadmissible; custodial situation created by police intent to arrest, focus 
on defendant, and defendant’s belief of custody, independent of probable cause issue).

678. Compare United States v. Scharf, 608 F.2d 323, 325 (9th Cir. 1979)(FBI agent questioned suspect 
in police car outside suspect’s home with eight policemen surrounding home and resumed interrogation 
next day inside suspect’s home; first interrogation custodial because suspect not free to leave and second 
interrogation custodial in light of intensity of surveillance and prior custodial interrogation) and United 
States v. Kennedy, 573 F.2d 657, 660 (9th Cir. 1978) (agents stopped suspect on highway and questioned 
him for 45 minutes in police car; statement inadmissible because reasonable man would have believed he 
was in custody despite officers’ subsequent testimony that suspect free to leave at any time) with United 
States v. McCrea, 581 F.2d 1083, 1086 (9th Cir. 1978) (per curiam) (statement made without Miranda 
warnings during search of defendant’s house admissible; interrogation not custodial because defendant free 
to leave) and Lowe v. United States, 407 F.2d 1391, 1397 (9th Cir. 1969) (police stopped suspect on 
highway and questioned him briefly; statement admissible despite unexpressed intent of police to restrain 
defendant because reasonable man would not view officers’ statements and acts as creating custody).

The Ninth Circuit’s view that the unexpressed intentions of a law enforcement officer are irrelevant to 
the custody issue appears inconsistent with the Supreme Court’s decision in Orozco, in which the Court 
based its finding of custody in part on officers’ testimony that the suspect had been under arrest from the 
moment he identified himself—a fact not disclosed to the defendant during the interrogation. Orozco v. 
Texas, 394 U.S. 324, 325-26(1969).

679. See. e.g., Borodine v. Douzanis, 592 F.2d 1202, 1206-08 (1st Cir. 1979) (police asked general, 
routine questions of defendant at crime scene during 10 minute period; not custodial interrogation because 
officer had not linked defendant with crime and merely removed him to separate place to calm him down); 
United States v. Scott, 590 F.2d 531, 533 (3d Cir. 1979) (agents gained admission to defendant’s home by 
threatening to obtain warrant; subsequent interrogation not custodial because defendant not under arrest 
and freedom of action not significantly restricted); United States v. Bridwell, 583 F.2d 1 135, 1138 (10th 
Cir. 1978) (defendant questioned during drug record audit at office while seeing patients and performing 
normal activities; interrogation not custodial because defendant not under arrest and no other indicia of 
coercion present); United States v. DiGiacomo, 579 F.2d 1211, 1214 (10th Cir. 1978) (defendant 
questioned during voluntary appearance at agents’ office after being told he was suspected of passing 
counterfeit money and being threatened with jail; interrogation custodial because agents’ action functional 
equivalent of arrest).

In Borodine the court found a 10 minute routine interrogation to be of insufficient length to require 
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Miranda prescribes a per se rule for custodial interrogation: the warnings 
are an absolute prerequisite to questioning.680 Omission of any single warning 
will render a statement inadmissible,681 although some leeway may be 
permitted in their wording682 or in the manner of communicating them to the 
suspect.683 The per se rule has proved insufficient, however, to eliminate the 
type of psychological techniques of police interrogation the Miranda majority 
said could constitute “mental coercion.”684 The use of persuasion, cajolery, or 
trickery by police during the course of an investigation does not violate the 
defendant’s fifth amendment rights if Miranda warnings are properly given 
and subsequent statements are voluntarily made.685 Furthermore, such tech
niques are not necessarily sufficiently coercive to mandate a finding of 
involuntariness.686

Miranda warnings, and cited other cases in which longer questioning had been held noncustodial. 592 F.2d 
at 1208; see Beckwith v. United States, 425 U.S. 341, 347 (1976) (three hours); United States v. Tobin, 429 
F.2d 1261, 1264 (8th Cir. 1970) (20 minutes); United States v. Hall, 421 F.2d 540, 543 (2d Cir. 1969) (17 
minutes), cert, denied, 397 U.S. 990 (1970). But see Orozco v. Texas, 394 U.S. 324, 326 (1969) (from 
moment suspect identified himself, interrogation custodial in nature and Miranda warnings necessary).

680. 384 U.S. at 468-72.
681. See United States v. Stewart, 576 F.2d 50, 54-55 (5th Cir. 1978) (defendant advised of all Miranda 

rights except of right to appointed counsel during police interrogation; omission rendered confession 
inadmissible); Gilpin v. United States, 415 F.2d 638, 640-41 (5th Cir. 1969) (defendant not advised of right 
to appointed counsel during interrogation; omission requires suppression of confession because failure to 
give “all of the Afiranda-bundle of warnings” will destroy voluntariness of confession).

682. See United States v. Dizdar, 581 F.2d 1031, 1038 (2d Cir. 1978) (warnings adequately advised 
defendant of right to counsel during interrogation when prosecutor told suspect he was “entitled to have a 
lawyer present” and, if he could not afford one, “we’ll get you a lawyer for free”).

683. See United States v. Zamarripa, 544 F.2d 978, 980 & n.2 (8th Cir. 1976) (warnings adequate when 
agent gave defendant copy of printed Miranda rights form to read; preferable but not required that agent 
read rights to defendant), cert, denied, 429 U.S. 1111 (1977).

684. See Miranda v. Arizona, 384 U.S. at 448-55 (discussion of coercive interrogation tactics allegedly 
employed by police).

685. Id. at 455.
686. See United States v. Boyce, 594 F.2d 1246, 1250-51 (9th Cir. 1979) (agents appealed to defendant’s 

loyalty to country and family during custodial interrogation on espionage charges; confession voluntary 
because no evidence of psychological pressure); United States v. Ballard, 586 F.2d 1060, 1063 (5th Cir. 
1978) (teenage suspect told that cohorts might leave her “holding the bag”; confession not involuntary as 
matter of law); Hall v. Director, 578 F.2d 194, 196 (7th Cir.) (officer deliberately misled defendant by 
saying accomplices placed primary blame for crime on him; no error in holding confession voluntary when 
effect of misinformation outweighed by factual knowledge of accomplices’ confession), cert, denied, 439 
U.S. 1109 (1978). But cf. Brewer v. Williams, 430 U.S. 387, 404-05 (1977) (detective appealed to former 
mental patient’s religious beliefs to persuade him to disclose location of victim's body; defendant’s 
statement held inadmissible on sixth amendment grounds without reaching Miranda or voluntariness 
issues).

687. Schmerber v. California, 384 U.S. 757, 761 (1966).
688. See id. at 764 (compelling drunken driving suspect to submit to blood test does not violate fifth 

amendment privilege against self-incrimination). Although the Court in Schmerber found the fourth 
amendment applicable to such a procedure, it determined that the test, even though warrantless, was 
reasonable because the intrusion into the defendant’s body was minor and there was no time to obtain a 
warrant without risking that the "evidence”—the defendant’s blood alcohol content—would be destroyed. 

The fifth amendment privilege and Miranda safeguards do not extend to all 
incriminating evidence obtained from an accused. Rather, the privilege 
applies only to testimonial or communicative evidence elicited involuntarily 
from a defendant.687 For this reason, no fifth amendment prohibitions exist 
against compelling a suspect to submit evidence of a physical nature,688 to 
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participate in identification procedures,689 or to furnish evidence for identifi
cation purposes.690 Nor is testimonial evidence inadmissible if the defendant is 
not compelled to furnish it, as when evidence is unknowingly communicated 
to a government informant691 692 or when it is given in a separate civil6^ or 

Id. at 770-72. But cf. Davis v. Mississippi, 394 U.S. 721, 723-24 (1969) (fingerprint evidence obtained 
during detention without probable cause or judicial authorization suppressed on fourth amendment 
grounds).

689. See United States v. Wade, 388 U.S. 218, 222-23 (1967) (requiring defendant to participate in 
lineup not violative of fifth amendment).

690. See United State v. Dionisio, 410 U.S. 1, 5-7 (1973) (requiring defendant to give voice exemplars 
does not violate fifth amendment); Gilbert v. California, 388 U.S. 263, 267 (1967) (requiring defendant to 
give handwriting exemplars does not violate fifth amendment); accord, United States v. Antill, 579 F.2d 
1135, 1136 (9th Cir. 1978) (fifth amendment not violated when specific phrases in handwriting exemplars 
used only as examples of defendant's handwriting and not as testimonial expression of truth of phrases).

691. See Hoffa v. United States, 385 U.S. 293, 304 (1966) (fifth amendment not violated by admission of 
informer’s testimony concerning incriminating statements made by defendant to informer or in his 
presence when statements wholly voluntary and not produced by coercion).

692. See United States v. Kordel, 397 U.S. 1, 7-8 (1970) (use of interrogatories directed to corporation in 
civil proceeding as evidence in subsequent criminal prosecution of corporate officers not violative of fifth 
amendment when officers notified of contemplated criminal proceedings at time they received interrogato
ries and failed to assert privilege); United States v. White, 589 F.2d 1283, 1287 n.9 (5th Cir. 1979) (use of 
testimony from civil trial at criminal trial did not force defendant to take stand any more than strong 
prosecution case); United States v. Vecchiarello, 569 F.2d 656, 664 (D C. Cir. 1977) (use of defendant’s 
deposition from prior civil proceedings as evidence at criminal trial did not violate fifth amendment when 
defendants failed to object at civil proceeding and failed to assert fifth amendment privilege)

Nor does the fifth amendment entitle a party to a continuance of a civil proceeding pending the 
completion of criminal proceedings arising from the same conduct. United States v. White, 589 F.2d at 
1287 (requiring defendant to go to trial in civil case while related criminal charges pending did not 
unconstitutionally force defendant to choose between preserving fifth amendment privilege and losing civil 
suit when no indication invocation of privilege would necessarily result in adverse civil judgment); Arthurs 
v. Stern, 560 F.2d 477, 480 (1st Cir. 1977) (requiring physician accused of writing illegal prescriptions to 
proceed with disciplinary proceedings pending disposition of criminal charges did not violate fifth 
amendment because privilege no bar to drawing adverse inferences when invoked in civil proceedings), cert, 
denied, 434 U.S. 1015 (1978); Devita v. Sills, 422 F.2d 1 172, 1177 (3d Cir. 1970) (requiring attorney to 
undergo disbarment proceeding prior to criminal prosecution did not violate fifth amendment privilege 
when no showing that he would be compelled to testify or that refusal to testify would be grounds for 
disbarment).
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criminal603 proceeding. Likewise, information furnished under a regulatory 
statute also may be admissible in a criminal trial.694

A number of unsettled areas remain, however, perhaps the most notable 
being the question whether Miranda warnings need be given to a witness 
before a grand jury.695 Similarly, although Miranda warnings may be required 
in a prison setting,696 the Ninth Circuit held this term that warnings are not 
required for interrogation of a prison inmate when his freedom has not been 
restricted beyond those limitations inherent in the normal prison setting.697 In 
addition, the Fifth Circuit has stated that Miranda warnings are not required 
prior to a witness’ testimony in a civil trial involving matters also under 
criminal investigation.698 On the other hand, the Ninth Circuit did raise the

693. See United States v. Miller, 589 F.2d 1117, 1135 (1st Cir. 1978) (use at criminal trial of defendant’s 
statement at bail hearing admitting residency at site where marijuana found not improper because 
defendant failed to show that exercise of fifth amendment right at bail hearing would have resulted in 
denial of release), cert, denied, 440 U.S. 958 (1979); cf. Spinelli v. United States, 382 F.2d 871, 891-92 (8th 
Cir. 1967) (use at criminal trial of defendant’s statement of residency made at bail hearing not inadmissible 
on fifth amendment grounds even though refusal to answer would have resulted in denial of bond), rev'd on 
other grounds, 393 U.S. 410 (1969). But see Simmons v. United States, 390 U.S. 377, 394 (1968) (testimony 
of defendant in support of motion to suppress evidence on fourth amendment grounds inadmissible at trial 
on issue of guilt).

In two cases decided during the past term, the Ninth Circuit found no constitutional bar to going 
forward with probation revocation proceedings against a defendant while criminal charges arising from the 
same conduct were pending. United States v. Rilliet, 595 F.2d 1138, 1140 (9th Cir. 1979) (per curiam) 
(federal probation revocation proceeding held while state charges pending); Ryan v. Montana, 580 F.2d 
988, 991-92 (9th Cir. 1978) (state probation revocation proceeding held while state charges pending), cert, 
denied, 440 U.S. 934 (1979); accord, Flint v. Mullen, 499 F.2d 100, 103-04 (1st Cir.) (no denial of due 
process or violation of fifth amendment privilege against self-incrimination to hold deferred-sentence- 
violation hearing prior to criminal trial arising from same conduct), cert, denied, 419 U.S. 1026 (1974). In 
Ryan the court stated that although mandatory use immunity might be preferable for any testimony given 
by the defendant at the probation revocation hearing, it was not constitutionally required. 580 F.2d at 994. 
But see Melson v. Sard, 402 F.2d 653, 655 (D.C. Cir. 1968) (per curiam) (fifth amendment requires that 
self-incriminating statements made in parole revocation hearing not be used affirmatively against parolee in 
subsequent criminal proceeding arising from same conduct).

694. See California v. Byers, 402 U.S. 424, 427 (1971) (fifth amendment not violated by state hit-and-run 
statute requiring driver of automobile involved in accident to notify police of accident and give name and 
address without affording use immunity). Similarly, the fifth amendment does not permit an absolute 
refusal to file a federal income tax return. United States v. Sullivan, 274 U.S. 259, 263 (1927); see United 
States v. Russell, 585 F.2d 368, 370 (8th Cir. 1978) (defendant stamped “Object, 5th Amend., U.S.C.” on 
income tax return instead of information on income; conviction for failure to file affirmed). The taxpayer 
may, however, claim the privilege with regard to specific disclosures. United States v. Sullivan, 274 U.S. at 
263. If he makes the disclosure without claiming the privilege, however, the information is admissible at a 
subsequent criminal trial. Garner v. United States, 424 U.S. 648, 650 (1976).

695. In two recent decisions the Supreme Court has permitted the use of grand jury testimony in 
subsequent criminal prosecutions without definitively ruling on the need for Miranda warnings. See United 
States v. Washington, 431 U.S. 181, 190 (1977) (grand jury testimony given after defendant advised of 
Miranda rights but without notice of potential indictment admissible at trial on substantive offense; 
necessity of Miranda warnings not decided); United States v. Mandujano, 425 U.S. 564, 571, 580-83 (1976) 
(suppression at perjury prosecution of earlier grand jury testimony given without Miranda warnings 
improper; plurality ruled Miranda warnings not required in grand jury context). The Justice Department 
has established an internal policy under which grand jury witnesses are given Miranda warnings and 
witnesses are informed of their status as targets. 9 United States Attorneys’ Manual 11.250.

696. See Mathis v. United States, 391 U.S. 1, 4-5 (1968) (warnings required prior to interrogation of 
prison inmates by IRS agents).

697. See Cervantes v. Walker, 589 F.2d 424, 428 (9th Cir. 1978) (prisoner’s inculpatory statement given 
without Miranda warnings in response to guard’s questions admissible; in prison setting, custody created 
only by restrictions on inmate’s freedom in excess of inherent limitations).

698. See United States v. White, 589 F.2d 1283, 1285 (5th Cir. 1979) (no due process violation when 
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possibility that Miranda warnings might be required prior to a presentence 
interview with a probation officer.* 699 The Ninth Circuit also ruled that 
Miranda warnings are required for interrogation by foreign law enforcement 
authorities conducted in the presence of United States officials if the U.S. and 
foreign authorities are engaged in a joint investigation.700 Furthermore, the 
Eighth Circuit suggested—without so holding—that special warnings should 
be given to a suspect before the administration of a polygraph test.701

incriminating testimony given at civil trial without knowledge of fifth amendment privilege used at 
criminal trial; Miranda-like warnings required only for custodial interrogation).

699. See Jones v. Cardwell, 588 F.2d 279, 281 (9th Cir. 1978) (petitioner’s sentence in state trial result of 
confessions elicited by probation officer while preparing presentence report; habeas corpus petition 
remanded to district court for evidentiary hearing on whether Miranda warnings required and confession 
voluntary), cert, denied, 440 U.S. 965 (1979). But cf. United States v. Holmes, 594 F.2d 1167, 1171 (8th 
Cir. 1979) (defendant's statement to probation officer while not in custody and not charged with crime 
admissible; Miranda warnings not required).

700. See United States v. Emery, 591 F.2d 1266, 1268 (9th Cir. 1978) (federal agents substantially 
participated in drug arrest of suspect by Mexican authorities; statements made by suspect during 
interrogation by Mexican police in U.S. agents’ presence inadmissible for failure to give Miranda 
warnings).

701. See United States v. Little Bear, 583 F.2d 411,414 (8th Cir. 1978) (dictum) (suspect should be told 
of right to refuse polygraph test, to discontinue it at any point, and to decline to answer individual 
questions; evidence nonetheless supported finding that subsequent confession voluntary when defendant 
signed Miranda waiver and polygraph consent forms). But cf. Keiper v. Cupp, 509 F.2d 238, 241 (9th Cir. 
1975) (accused signed waiver after being read rights on several occasions prior to and immediately before 
polygraph exam; not entitled to another reading of rights before confessing immediately after test).

702. U.S. Const, amend. VI ("In all criminal prosecutions, the accused shall enjoy the right ... to 
have the Assistance of Counsel for his defense.”).

703. The right to counsel attaches at the time adversary proceedings are initiated against the accused. 
Kirby v. Illinois, 406 U.S. 682, 688-89 (1972); see Brewer v. Williams, 430 U.S. 387, 401 (1977) (right to 
counsel implicated when defendant arrested on warrant, arraigned before judge, and committed to jail); 
Massiah v. United States, 377 U.S. 201, 206 (1964) (sixth amendment right violated when police 
eavesdropped on conversation between defendant and informant after both were indicted).

Relying on Brewer, the Sixth Circuit this term reversed a murder conviction on the ground that the 
suspect’s constitutional right to counsel had been denied during interrogation at police headquarters. 
Maglio v. Jago, 580 F.2d 202, 204-05 (6th Cir. 1978). The court held that the suspect, who confessed only 
after he requested a lawyer but was told one could not be appointed for him until the next day. had not 
waived his right to counsel. Id. at 203, 205-06. Unlike Brewer, the Maglio opinion does not disclose whether 
the suspect had been taken before a judge or magistrate, and the court did not refer to the rule that the right 
to counsel does not attach before formal adversary proceedings have begun. The limited discussion of this 
issue in Maglio gives no indication whether the court inadvertently deviated from Kirby or deliberately 
construed Brewer as holding that stationhouse interrogation alone can trigger the right to counsel.

704. Brewer v. Williams, 430 U.S. at 404 (State must prove waiver to introduce defendant’s 
incriminating statements made during police interrogation without counsel present).

705. Id. (to show waiver, State must prove "intentional relinquishment or abandonment of known right 
or privilege"; quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)). The “intentional relinquishment of a 
known right or privilege” test may be stricter as applied to the right to counsel than Miranda’s "knowing, 
intelligent, and voluntary” test as applied in the fifth amendment context. See United States v. Brown, 569

Postarraignment Interrogation. The sixth amendment right to assist
ance of counsel702 provides a separate basis for judicial control of police 
interrogation procedures. Once the right to counsel has attached,703 police 
may not interrogate a defendant outside the presence of his attorney unless 
the defendant waives his right to counsel.704 A proper waiver requires that the 
defendant both understand his right and intentionally relinquish it.705 Police 
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nonetheless may question a defendant without benefit of counsel when the 
questioning concerns an offense unrelated to the one with which he is 
charged.706

“Interrogation” includes any deliberate effort by police to elicit informa
tion from the accused.707 Application of this rule presents special difficulties

F.2d 236, 244 (5th Cir. 1978) (en banc) (per curiam) (Simpson, J., with Goldberg, Godbold & Morgan, JJ., 
dissenting) (Miranda warnings insufficient to support finding of knowing waiver of right to counsel); 
United States v. Springer, 460 F.2d 1344, 1352-53 (7th Cir.) (higher standard of waiver of right to counsel 
required after appointment of counsel than before appointment), cert, denied, 409 U.S. 873 (1972). 
Whether this distinction will be significant in its application to specific cases is unclear. See Canal Zone v. 
Sierra, 594 F.2d 60, 67-68 (5th Cir. 1979) (Skelton, Sr. J., Ct. Cl., by designation, with Goldberg & Fay, JJ., 
concurring) (dictum) (defendant relinquished any right to counsel “freely, voluntarily, and with full 
understanding"); United States v. Brown, 569 F.2d at 238-39 (majority opinion) (Miranda warnings 
sufficient to support finding of knowing waiver of right to counsel).

Before Brewer, some courts had suggested a per se rule requiring counsel to be notified of any 
interrogation, but the majority of courts had found that the right to counsel could be waived without such 
notification. Compare United States v. Durham, 475 F.2d 208, 211 (7th Cir. 1973) (Swygert, C.J., with Pell 
& Castle, JJ., dissenting on this point) (Government has burden of proof to show counsel notified of 
jailhouse interview with defendant; confession inadmissible without such proof) and Hancock v. White, 
378 F.2d 479, 482 (1st Cir. 1967) (postindictment incriminating statements to government agents in 
absence of counsel excluded even when not deliberately elicited by interrogation or induced by 
misapprehension, trickery, or deception) with Moore v. Wolff, 495 F.2d 35, 36-37 (8th Cir. 1974) (although 
counsel not notified of interview with defendant, waiver found; no compelling reason for per se rule 
requiring notification) and United States v. Springer, 460 F.2d at 1353 (after arraignment and appointment 
of counsel but in counsel's absence, defendant signed confession transcribed from earlier interview; waiver 
found, but court noted better practice to have counsel present at such signings) and Coughlan v. United 
States, 391 F.2d 371, 372 (9th Cir.) (per curiam) (waiver established; no violation of right to counsel by 
questioning without notice to counsel, although better practice to afford counsel reasonable opportunity to 
be present), cert, denied, 393 U.S. 870 (1968).

706. See Canal Zone v. Sierra, 594 F.2d 60, 67 (5th Cir. 1979) (although defendant had right to counsel 
on marijuana possession charge, no sixth amendment right to counsel attached at questioning about death 
of his marijuana supplier when no adversary proceedings initiated against him for murder); United States 
v. Hinton, 543 F.2d 1002, 1014-15 (2d Cir.) (government informant recorded for federal agents 
conversations between himself and defendant after defendant indicted and retained counsel on state 
narcotics charges; statements admissible in federal court because federal charges wholly distinct from state 
charges), cert, denied, 429 U.S. 980 (1976); Davidson v. United States, 371 F.2d 994, 996 (10th Cir. 1966) 
(defendant in jail on state charges volunteered confession on unrelated federal offense; no sixth amendment 
right to counsel during confession when made freely and voluntarily and when defendant not suspect in 
crime to which he confessed). See also United States v. Diggs, 497 F.2d 391, 393 (2d Cir.) (defendant had 
right to counsel when interrogated by federal agents on federal charges while under arrest on state charges 
because charges were for same crime), cert, denied, 419 U.S. 861 (1974).

Under military law, all statements taken from an accused by military investigative agents in the absence 
of counsel are excluded by statute from court-martial proceedings when the agent is on notice that the 
accused is represented by counsel in a related case. United States v. Newell, 578 F.2d 827, 831 (9th Cir. 
1978). The Newell court reasoned that because this exclusionary rule is not mandated by the Constitution 
but derives from a statute of limited or local application, the rule does not apply to federal civilian courts. 
Id. at 833. Thus, even though a military court would arguably have excluded the defendant’s statements as 
violative of his statutory right to counsel, the Newell court held them admissible, apparently because the 
defendant had waived his Miranda rights. See id. at 832-33.

707. See Brewer v. Williams, 430 U.S. 387, 399 (1977) (detective’s conversation with defendant without 
counsel present “tantamount to interrogation" when detective sought as much incriminating evidence as 
possible). All four dissenting Justices in Brewer argued that the detective’s “Christian burial speech" to a 
deeply religious defendant charged with murdering a young girl did not amount to interrogation. See id. at 
416 (Burger, C.J., dissenting), 439-40 (Blackmun, J., with White & Rehnquist, JJ., dissenting). The Ninth 
Circuit has construed Brewer to require some interrogation, whether formal or surreptitious, to trigger the 
right to counsel requirement. See United States v. Hearst, 563 F.2d 1331, 1348 (9th Cir. 1977) (per curiam) 
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when the government uses a cellmate to obtain incriminating information 
from an incarcerated suspect. This term, the Second and Fourth Circuits 
reached opposite results with respect to this issue. In Wilson v. Henderson,* 708 
the Second Circuit held that because the defendant’s cellmate had not 
questioned the defendant but had merely listened to him, the defendant’s 
right to counsel was not violated.709 On similar facts, however, the Fourth 
Circuit held in Henry v. United States710 that a cellmate’s association and 
general conversation with the accused constituted interrogation in violation of 
the defendant’s right to counsel.711

(no right to counsel bar to Government use for impeachment purposes of recorded conversation between 
jailed defendant and visitor), cert, denied, 435 U.S. 1000 (1978). See generally Kamisar, Brewer v. 
Williams, Massiah, and Miranda: What Is Interrogation? When Does It Matter?, bl Geo. L.J. 1 (1978).

708. 584 F.2d 1185 (2d Cir. 1978), cert, denied, 99 S. Ct. 2892 (1979).
709. Id. at 1190-91. The court found that the informant was not placed in the cell to interrogate the 

defendant and that he did not do so. Id. at 1191. The dissent argued that the critical question is not the 
precise manner in which the statements were obtained, but whether police conduct "deliberately elicited" 
the information. Id. at 1195 (Oakes, J., dissenting).

710. 590 F.2d 544 (4th Cir. 1978), cert, granted, 48 U.S.L.W. 3217 (U.S. Oct. 3, 1979) (No. 79-121).
711. Id. at 547. Federal agents instructed a cellmate of the defendant to be alert for statements from the 

defendant or other individuals, but not to initiate any conversations with or question the defendant about 
the bank robbery with which the defendant was charged. Id. at 545. The court held that even assuming the 
cellmate obeyed those instructions, the defendant was still “interrogated” within the meaning of Brewer if 
by association or general conversation he developed sufficient confidence in a paid government informer to 
make incriminating statements to him. Id. at 547. The dissent argued that the majority erroneously found 
interrogation from the mere presence of the informer in the defendant’s cell. Id. at 553 (Russell. J., 
dissenting). It also argued that the majority’s holding was inconsistent with the rule of Hoffa v. United 
States, 385 U.S. 293, 302 (1966), that the Constitution does not protect a defendant who mistakenly 
believes that voluntary statements—even to an undisclosed informer—will not be revealed. 590 F.2d at 551 
(Russell, J., dissenting).

712. Miranda v. Arizona, 384 U.S. at 444, 475-76.
713. Id. at 470.
714. Id. at 475; see United States v. Hernandez, 574 F.2d 1362, 1371 (5th Cir. 1978) (police made 

repeated efforts to question suspect who invoked right to remain silent and refused to sign written 
confession after giving oral statement; no showing of waiver when only evidence of waiver was 
incriminating statements themselves).

715. 99 S. Ct. 1755 (1979).
716. Id. at 1757.
717. Id. at 1758.
718. Id. at 1756.

Assertion and Waiver of Miranda Rights. Not only does Miranda
impose a per se requirement that warnings be given prior to any custodial 
interrogation, but it also imposes a per se rule that no statement is admissible 
unless the Government proves that the suspect knowingly, intelligently, and 
voluntarily waived his rights before making the statement.712 Miranda 
requires that a waiver be “specifically made”713 and not be presumed from the 
silence of the accused or from the mere fact that a confession was obtained.714 
Nevertheless, this Term in North Carolina v. Bui/er715 the Supreme Court held 
that an explicit statement of waiver is not invariably necessary to support a 
finding of waiver.716 Rather, the Court said that the question of waiver should 
be determined on the particular facts and circumstances of each case.717 The 
defendant in Butler made a statement after agreeing to talk to an FBI agent 
but declining to sign a waiver form.718 Significantly, the defendant neither 
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requested a lawyer nor attempted to terminate the questioning.719 The state’s 
highest court reversed Butler’s conviction because of the lack of any written 
or “specific oral” waiver.720 The Supreme Court, however, ruled that this per 
se rule went beyond the requirements of Miranda and remanded for further 
proceedings.721

As the Court noted in Butler, virtually every court that has considered the 
waiver issue has rejected the view that an express statement of waiver is 
required.722 Similarly, no federal circuit court has ruled that a refusal to sign a 
waiver form necessarily precludes a finding of waiver.723 A suspect’s refusal to 
sign a waiver may impose a higher burden of proof upon the Government to 
show that a proper waiver was made.724 Other circumstances that courts will 
consider in determining the presence or absence of a waiver include the 
conduct of the accused,725 the conduct of the police,726 the length of time in

719. Id.
720. State v. Butler, 295 N.C. 250, 254, 244 S.E.2d 410, 412 (1978), vacated, 99 S. Ct. 1755 (1979).
721. 99 S. Ct. at 1759. The Court did not make its own finding on the waiver issue, but vacated the 

judgment of the North Carolina Supreme Court and remanded for further proceedings “not inconsistent 
with this opinion." Id.

722. Id. at 1755-56, 1788 & nn.5 & 6. In addition to the cases cited in the Court’s footnotes, at least three 
other cases decided this term also rejected the requirement of an express waiver. See United States v. 
Micieli, 594 F.2d 102, 107 (5th Cir. 1979) (absence of coercion, repeated advisement of Miranda rights, and 
defendant's acknowledgement of understanding indicated valid waiver; no express statement required); 
United States v. Klein, 592 F.2d 909, 914 & n.10 (5th Cir. 1979) (valid waiver indicated when defendant 
advised of rights and declined to cut off questioning or consult attorney); United States v. Fritz, 580 F.2d 
370, 377-78 (10th Cir.) (en banc) (when defendant advised of rights and acknowledged he understood 
them, no explicit statement of waiver required), cert, denied, 439 U.S. 947 (1978).

723. North Carolina v. Butler, 99 S. Ct. at 1758 n.5; see, e.g., United States v. Klein, 592 F.2d 909, 914& 
n.10 (5th Cir. 1979) (defendant's statement admissible despite refusal to sign waiver form when other 
circumstances indicate valid waiver); United States v. Miller, 589 F.2d 1117, 1134-35 (1st Cir. 1978) 
(same), cert, denied. 440 U.S. 958 (1979); Eleuterio v. Wainwright, 587 F.2d 194, 196 (5th Cir. 1979) (per 
curiam) (same), cert, denied, 99 S. Ct. 3106 (1979); United States v. Stewart, 585 F.2d 799, 800 (5th Cir. 
1978) (per curiam) (same); United States v. Fritz, 580 F.2d 370, 373, 377-78 (10th Cir.) (en banc) (same), 
cert, denied. 439 U.S. 947 (1978).

724. See United States v. DiGiacomo, 579 F.2d 1211, 1215 (10th Cir. 1978) (once defendant specifically 
refuses to sign waiver form, proof of waiver can be made only by “strongest evidence”).

725. Because the making of an incriminating statement is not itself evidence of waiver, Miranda v. 
Arizona, 384 U.S. at 475, the fact that an accused in some way initiated the incriminating conversation 
may be persuasive evidence on the issue of waiver. See United States v. Boyce, 594 F.2d 1246, 1250 (9th 
Cir 1979) (interrogation ceased at defendant's request and not resumed until he initiated discussion with 
agents by saying “Let’s talk” and signed waiver form); United States v. Rich, 580 F.2d 929, 937 (9th Cir.) 
(defendant initiated contact with police and gave statement one week after search of apartment although he 
refused to sign waiver form; taint of possibly illegal search dissipated by defendant's initiation of interview, 
repeated Miranda warnings, and lapse of one week), cert, denied, 439 U.S. 935 (1978); cf. United States v. 
Hernandez, 574 F.2d 1362, 1371 (5th Cir. 1978) (that police rather than defendant initiated interview at 
which incriminating statements were made greatly diminished possibility of voluntary waiver).

726. See Fare v. Michael C., 99 S. Ct. 2561, 2572-73 (1979) (in finding waiver under totality of 
circumstances, court looked to whether juvenile suspect worn down by improper interrogation tactics, 
lengthy questioning, trickery, or deceit); Borodine v. Douzanis, 592 F.2d 1202, 1209 (1st Cir. 1979) (in 
finding waiver, court noted officers treated defendant with courtesy and restraint); Eleuterio v. 
Wainwright, 587 F.2d 194, 196 (5th Cir. 1979) (per curiam) (in finding waiver, court found no evidence of 
coercive atmosphere at police station), cert, denied, 99 S. Ct. 3106 (1979); United States v. Hernandez, 574 
F.2d 1362, 1368 (5th Cir. 1978) (in finding no waiver, court noted that police repeatedly gave warnings and 
attempted to interview suspect who repeatedly invoked right to remain silent); cf. Maglio v. Jago, 580 F.2d 
202, 205-06 (6th Cir. 1978) (no waiver of sixth amendment right to counsel when police told suspect he 
would have to wait for appointment of counsel and immediately resumed questioning without honoring 
request for lawyer).
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custody,727 the opportunity for the accused to consult a lawyer or other 
person for advice,728 and such personal characteristics of the accused as his 
age,729 education and intelligence,730 ability to understand the language of his 
interrogators,731 prior criminal experience,732 and mental or physical condi
tion.733 When the waiver issue is raised, defense counsel must be afforded the 
opportunity to present his argument outside the presence of the jury.734 If the 
defendant fails to raise the issue before or during trial and the record shows

727. Compare United States v. Hernandez, 574 F.2d 1362, 1368 (5th Cir. 1978) (no waiver found despite 
repeated Miranda warnings when suspect spent five hours incommunicado in police wagon though station 
only minutes away) with United States v. Cepeda Penes, 577 F.2d 754, 760 (1st Cir. 1978) (statement 
voluntary despite seven hour delay between arrest and appearance before magistrate while evidence 
marked and suspects booked, when delay not designed to elicit statement and when Miranda warnings 
given at arrest and repeated from time to time).

728. Compare United States v. Rodríguez, 585 F.2d 1234, 1242 (5th Cir.), rehearing en banc granted, 
585 F.2d at 1251-52 (Nov. 20, 1978) (suspect arrested without probable cause allowed to consult with 
family friend, a law enforcement official, who advised him to cooperate in drug investigation; evidence of 
waiver dissipated taint of illegal arrest) and Blackmon v. Blackledge, 541 F.2d 1070, 1073 (4th Cir. 1976) 
(defendant permitted to telephone wife but neither asked her to contact lawyer nor requested one himself; 
statement made during later interrogation admissible on finding of waiver) with United States v. 
Hernandez, 574 F.2d 1362, 1368-69 (5th Cir. 1978) (suspect spent five hours in police wagon without 
access to attorney; no evidence of waiver before oral statement made).

729. See Fare v. Michael C., 99 S. Ct. 2561, 2576-77 (1979) (Powell, J., dissenting) (in light of court’s 
recognition that “greatest care" must be taken with minor, not satisfied that teenage suspect subjected to 
fair interrogation free from inherently coercive curcumstances); Maglio v. Jago, 580 F.2d 202, 206 n.3 (6th 
Cir. 1978) (age important factor in determining whether teenage suspect waived rights prior to giving 
confession).

730. See North Carolina v. Butler, 99 S. Ct. 1755, 1756 (1979) (valid waiver when literate suspect with 
11th grade education read printed waiver form); Conner v. Auger, 595 F.2d 407, 411 (8th Cir. 1979) (per 
curiam) (record supported finding that defendant's low intelligence did not preclude him from understand
ing nature and significance of rights when police explained them in detail); Borodine v. Douzanis, 592 F.2d 
1202, 1209 (1st Cir. 1979) (defendant’s education and statement that he understood rights supported 
finding of voluntary waiver).

731. See United States v. Guerrero-Herrera, 590 F.2d 238, 241-42 (7th Cir. 1978) (expert testimony and 
other evidence refuted defendant’s claim that dialect difference prevented him from understanding 
warnings); United States v. Martinez, 588 F.2d 1227, 1235 (9th Cir. 1978) (evidence indicated waiver when 
defendant testified he could understand Miranda form printed in Spanish and had continued conversation 
with officer in Spanish after signing waiver).

732. See Fare v. Michael C., 99 S. Ct. 2561, 2572-73 (1979) (juvenile's history of several arrests, time in 
youth camp, and period of probation considered in deciding waiver issue).

733. See id. at 2576 & n.2 (Powell, J., dissenting) (defendant’s immaturity and emotional state showed 
vulnerability to police interrogation); Borodine v. Douzanis, 592 F.2d 1202, 1209 (1st Cir. 1979) 
(defendant interrogated at scene of girlfriend’s death; evidence showed waiver of rights despite emotionally 
charged atmosphere); United States v. Durham, 587 F.2d 799, 800 (5th Cir. 1979) (defendant claimed but 
agents denied he was intoxicated when he signed waiver and confessed; determination of knowing and 
voluntary waiver not clearly erroneous); United States v. Fritz, 580 F.2d 370, 377-78 (10th Cir.) (en banc) 
(defendant who apparently faked heart attack in jail awaiting trial gave statement while en route from 
hospital to jail after doctors found nothing wrong; Government met burden of proof on waiver when agents 
testified defendant was alert, not in pain, and not under influence of drugs), cert, denied, 439 U.S. 947 
(1978).

734. See United States v. Harrigan, 586 F.2d 860, 865 (1st Cir. 1978) (trial court found waiver preceded 
suspect’s statement linking him to potentially incriminating telephone conversation but refused to allow 
defense counsel to explore waiver circumstances; reversed and remanded on other grounds with 
instructions to permit suppression hearings on waiver issue outside presence of jury); cf. Sims v. Georgia, 
385 U.S. 538, 543-44 (1967) (challenge to voluntariness of confession must be made outside presence of 
jury); Jackson v. Denno, 378 U.S. 368, 391, 393 (1964) (same). 
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the possibility of a valid waiver, an appellate court will reverse only upon a 
finding that the admission of the evidence constituted plain error.735

Miranda also stressed the importance of affording an accused a continuous 
opportunity to assert his privilege against self-incrimination.736 In Michigan v. 
Mosley,131 however, the Court ruled that the assertion of the right to silence 
does not impose a per se proscription against the resumption of police 
interrogation, but rather that once the right to silence is invoked, the suspect’s 
right to cut off questioning must be “scrupulously honored.”738 Although the 
Court adverted to the Miranda requirement that interrogation must cease 
after a suspect requests a lawyer until the lawyer is present,739 other courts 
have held that a suspect can waive his right to counsel between the time 
counsel is requested and the time one arrives, thus rendering admissible any 
statement subsequent to the request.740

735. See United States v. Dorsey, 591 F.2d 922, 932-33 (D.C. Cir. 1978) (evidence that defendant made 
incriminating statement after being informed of rights showed potential for valid waiver; in absence of 
objection before or at trial, no plain error requiring reversal of conviction).

736. See notes 659-61 supra and accompanying text.
737. 423 U.S. 96 (1975).
738. Id. at 104-06. Compare United States v. Boyce, 594 F.2d 1246, 1250 (9th Cir. 1979) (defendant 

talked freely with agents about personal matters but did not make inculpatory statement until given chance 
to “collect his thoughts”; evidence showed agents honored request that questioning cease when defendant 
initiated second conversation) and Wilson v. Henderson, 584 F.2d 1185, 1188-89 (2d Cir. 1978) (defendant 
invoked right to remain silent, answered additional question by admitting presence at scene of crime, but 
denied committing offense and invoked right to silence a second time; cessation of interrogation after 
second invocation of right sufficient to indicate defendant’s right to cut off questioning scrupulously 
honored), cert, denied, 99 S. Ct. 2892 (1979) with United States v. Hernandez, 574 F.2d 1362, 1368-69 (5th 
Cir. 1978) (police repeatedly sought to interrogate suspect almost immediately after he invoked right to 
remain silent; “patently obvious” that right to cut off questioning not scrupulously honored) and Wilson v. 
Henderson, 584 F.2d at 1192-93 (Oakes, J., dissenting) (interrogation immediately after assertion of right 
to remain silent did not amount to scrupulous honoring of that decision). The dissent in Wilson may be 
more faithful to the Supreme Court’s statement in Mosley that the resumption of questioning after a 
momentary lapse would be inconsistent with the purpose of Miranda because it would allow repeated 
rounds of questioning to undermine the will of the accused. 423 U.S. at 102. See also Maglio v. Jago, 580 
F.2d 202, 205-06 (6th Cir. 1978) (suspect requested lawyer, was told one could not be appointed until next 
day, and confessed after interrogation resumed; confession held inadmissible on sixth amendment grounds 
for lack of waiver of right to counsel).

739. 423 U.S. at 104 n.10. The dissent argued that an assertion of the right to remain silent should 
similarly trigger a per se restriction on the use of subsequent statements unless the suspect was taken before 
a magistrate in the intervening time or unless an attorney was actually present. Id. at 116 (Brennan, J., with 
Marshall, J., dissenting).

740. See United States v. Hauck, 586 F.2d 1296, 1297-98 (8th Cir. 1978) (intelligent and voluntary 
waiver when defendant withdrew request for counsel after being told consultation with lawyer would 
require trip to prison where defendant previously experienced difficulties), cert, denied, 99 S. Ct. 2170 
(1979); United States v. Rieves, 584 F.2d 740, 745 & n.23 (Sth Cir. 1978) (defendant’s reinitiation of 
dialogue with agent after invoking right to remain silent and requesting lawyer affirmatively demonstrated 
waiver; Miranda does not mandate immediate access to attorney); United States v. Evans, 575 F.2d 1286, 
1287 (9th Cir.) (per curiam) (defendant’s failure to repeat request for counsel on day after arrest 
demonstrated waiver when Miranda warnings repeated twice during interim), cert, denied, 439 U.S. 842 
(1978); cf. United States v. Ogden, 572 F.2d 501, 502-03 (5th Cir.) (per curiam) (defendant refused to 
permit search of automobile and requested lawyer before being arrested and given Miranda warnings; 
postarrest statements properly admitted when defendant said he understood rights and chose to inculpate 
himself), cert, denied, 439 U.S. 979 (1978). If the defendant does consult with a lawyer, he may still waive 
his right to counsel at subsequent interrogations. See Hyde v. Massey, 592 F.2d 249, 250 (5th Cir. 1979) 
(per curiam) (although defendant previously requested and conferred with lawyer, handwritten confession 
and waiver made later in evening properly admitted when defendant was read Miranda rights and did not 
indicate desire to have attorney present).
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This Term in Fare v. Michael C.,141 the Supreme Court ruled that a 
juvenile’s request to consult his probation officer before police interrogation 
began does not constitute a request to remain silent or to have a lawyer 
present.741 742 The Court reasoned that Miranda's requirement that interrogation 
cease after a lawyer is requested was based on “the unique role the lawyer 
plays in the adversarial system of criminal justice,”743 and implied that the per 
se restriction should not be extended to a request to consult someone other 
than a lawyer.744 Prior to any questioning, the teenage suspect in Michael C. 
asked to consult his probation officer, who had told the juvenile to notify him 
whenever he had any contact with police.745 Police told the suspect that they 
were unable to reach the probation officer at that time, but reiterated his right 
to consult a lawyer or to remain silent.746 At that point, the juvenile agreed to 
make a statement.747 After rejecting as an unwarranted extension of Miranda 
the California Supreme Court’s holding that a juvenile’s request to consult his 
probation officer is equivalent to an assertion of fifth amendment rights,748 the 
Court reviewed the record in the case and found sufficient proof of waiver to 
render the juvenile’s statement admissible.749

741. 99 S. Ct. 2560 (1979).
742. Id. at 2571.
743. Id. at 2569. The Court stated that “[w]hether it is a minor or an adult who stands accused, the 

lawyer is the one person to whom society as a whole looks as the protector of the legal rights of that person 
in his dealings with the police and the courts.” Id. The Court noted that a probation officer need not be 
trained in the law, would not have the power of an attorney to act for a suspect, and could not protect 
conversations with the suspect by the attorney-client privilege. Id. In addition, as an employee of the state, 
the probation officer could not render independent advice, as could a lawyer, but would be bound to advise 
the juvenile to cooperate with police. Id. Three of the four dissenting Justices argued that the probation 
officer could assist a juvenile in deciding whether or not he should obtain a lawyer and how he should 
conduct himself with police, and that the probation officer's law enforcement responsibilities did not negate 
his role as personal advisor to his wards. Id. at 2574-75 (Marshall, J., with Brennan & Stevens, JJ., 
dissenting).

744. Id. at 2570-71 (majority opinion). The Court did not, however, address directly the question 
whether a juvenile's request to see his parents would trigger the Miranda limitations.

745. Id. at 2564.
746. Id. The juvenile indicated a fear that police would bring in another officer to pose as a lawyer. Id. 

The dissent argued that it was likely that a juvenile would turn for advice to his parents or another adult 
responsible for his welfare rather than to a lawyer and noted that police made no effort to allay the 
juvenile’s concern about a possible ruse. Id. at 2574 & n.l (Marshall, J., with Brennan & Stevens, JJ., 
dissenting).

747. Id. at 2564 (majority opinion).
748. Id. at 2570-71.
749. Id. at 2572-73. Although concurring in the principal holding of the Court, Justice Powell in a 

separate dissent stated that he would affirm the California court’s decision because the overall 
circumstances of the interrogation were not “free from inherently coercive circumstances.” Id. at 2576-77 
(Powell, J., dissenting).

750. Id. at 2568 (majority opinion).

When read together, Mosley, Butler, and Michael C. make clear that the 
Court has turned away from literal applications of the ancillary aspects of the 
Miranda decision. Nonetheless, in Michael C. the Court recognized that such 
per se rules have the advantages of specifically informing police and 
prosecutors of proper conduct in interrogation and of giving the courts 
specific rules for the admissibility of such statements.750 The Court stated that 
these advantages benefit both the State and the accused and outweigh the 
burdens on law enforcement agencies and the courts resulting from suppres
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sion of evidence that might meet the traditional fifth amendment voluntari
ness test.751 This endorsement of a key premise in the Miranda decision 
suggests that however much the courts may appear to circumscribe its 
application, the esssential Miranda rule will survive.

Voluntariness. The use of an involuntary confession in a criminal trial,
either as direct evidence or for impeachment purposes, is a violation of due 
process.752 Because the Supreme Court’s decisions in Miranda and Escobedo 
v. Illinois153 are not retroactive,754 confessions used in trials before those 
decisions are tested solely on voluntariness grounds.755 In trials occurring 
after the Miranda decision, confessions are admissible only if made voluntari
ly and obtained in compliance with Miranda guidelines.756 A defendant is 
entitled to a fair hearing out of the presence of the jury for the purpose of 
determining the issue of voluntariness without regard to the truth or falsity of 
the confession.757 When a confession is challenged as involuntary, the 
prosecution must prove voluntariness by a preponderance of the evidence.758

751. Id.
752. Mincey v. Arizona, 437 U.S. 385, 398 (1978); Jackson v. Denno, 378 U.S. 368, 376 (1964); Malloy 

v. Hogan, 378 U.S. 1, 6-7(1964).
753. 378 U.S. 478 (1964).
754. Johnson v. New Jersey, 384 U.S. 719, 728-30(1966).
755. See id. (existence of voluntariness rule as independent remedy to ensure integrity of truth-finding 

process at trial was factor in decision not to apply Miranda and Escobedo retroactively).
756. Miranda v. Arizona, 384 U.S. at 444-45, 467-76. But see Michigan v. Tucker, 417 U.S. 433, 445 

(1974) (voluntary statements obtained without full Miranda warnings admissible for impeachment 
purposes). The Court in Tucker emphasized that the Miranda requirements are not constitutionally 
mandated, but rather are mere “prophylactic standards” to safeguard the privilege against self
incrimination. Id. at 445-46.

In 1968, Congress sought to overrule Miranda as applied to federal prosecutions by providing that any 
voluntary confession “shall be admissible” in federal trials. Omnibus Crime Control and Safe Streets Act of 
1968, 18 U.S.C. § 3501(a) (1976). The defendant’s knowledge of his right to remain silent and right to 
counsel are listed as factors to be considered by a federal judge in determining voluntariness. Id. § 3501(b). 
Although the Supreme Court has not passed on the constitutionality of section 3501, the dissenting judge in 
United States v. DiGiacomo, 579 F.2d 1211 (10th Cir. 1978), argued that the statute is constitutional and 
urged its application to admit a confession obtained without advising the defendant of his right to 
appointed counsel. Id. at 1219 (Barrett, J., dissenting). Judge Barrett argued that the law "does not abolish 
the Miranda guidelines, but . . . places them in proper focus based upon the totality of all of the facts and 
circumstances surrounding the confession." Id. (emphasis in original).

The statute also states that a voluntary confession given within six hours of a suspect’s arrest is not to be 
excluded solely because of delay. 18 U.S.C. § 3501(c) (1976). See generally United States v. Corral- 
Martinez, 592 F.2d 263, 267-68 (5th Cir. 1979) (defendant stopped at border crossing and interrogated by 
border patrol and by nearest DEA agent who lived 4 1/2 hours away confessed prior to appearance before 
magistrate eight hours after arrest; confession voluntary because delay not for purpose of securing 
uncounseled interrogation). See also Mallory v. United States, 354 U.S. 449, 455 (1957) (defendant 
interrogated and given polygraph examination during eight hour period between arrest and appearance 
before magistrate in same building; confession inadmissible for violation of rule 5(a) of Federal Rules of 
Criminal Procedure requiring suspect be taken before magistrate “without unnecessary delay”).

757. Sims v. Georgia, 385 U.S. 538, 543-44 (1967); Jackson v. Denno, 378 U.S. 368, 376-77 (1964); 
Rogers v. Richmond, 365 U.S. 534, 544-45(1961).

758. Lego v. Twomey, 404 U.S. 477, 489 (1972). The states, however, are free to adopt a higher standard 
of proof. Id. The dissent in Lego would have required proof of voluntariness beyond a reasonable doubt. Id. 
at 494-95 (Brennan, J., with Douglas & Marshall, JJ., dissenting). In some circumstances, a judge may be 
required to raise the voluntariness issue sua sponte. See United States v. Powe, 591 F.2d 833, 846-847 (D.C. 
Cir. 1978) (trial judge should have held voluntariness hearing after undisputed testimony that incriminat- 
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Although the trial judge is not required to make findings of fact or write an 
opinion, his ruling on the issue must appear with unmistakable clarity from 
the record.* 759 Furthermore, when the issue is raised, federal courts must make 
an independent determination of voluntariness in reviewing both state760 and 
federal trials.761

ing statement induced by promise of leniency and defense counsel unaware of statement). One circuit 
imposes a duty on the trial judge to conduct an independent voluntariness hearing whenever a confession is 
introduced. United States v. Inman, 352 F.2d 954, 956 (4th Cir. 1965).

759. Sims v. Georgia, 385 U.S 538, 543-44 (1967); see United States v. Brown, 575 F.2d 746, 748-49 (9th 
Cir. 1978) (per curiam) (when inculpatory statement challenged as involuntary because of intoxication and 
record failed to affirmatively show trial judge’s consideration of issue, conviction vacated and case 
remanded for determination of voluntariness).

760. See Mincey v. Arizona, 437 U.S. 385, 398 (1978) (court must conduct independent inquiry into 
voluntariness when reviewing state conviction); Davis v. North Carolina, 384 U.S. 737, 741-42 (1966) 
(same).

761. See Beckwith v. United States, 425 U.S. 341, 348 (1976) (appellate court has duty to make 
independent voluntariness inquiry when reviewing federal conviction). The circuit courts, however, often 
limit their inquiries to whether the trial court’s finding on the issue of voluntariness was “clearly 
erroneous.” E.g., United States v. Miller, 589 F.2d 1117, 1134 (1st Cir. 1978); United States v. Durham, 
587 F.2d 799, 800 (5th Cir. 1979); United States v. Kelly, 556 F.2d 257, 260-61 (5th Cir. 1977), cert, denied, 
434 U.S. 1017 (1978); cf. United States v. Brown, 557 F.2d 541, 547 (6th Cir. 1977) (voluntariness mixed 
question of law and fact; appellate courts have great leeway in assessing defendant’s mental state and its 
legal significance, but resolution of testimonial conflicts and specific findings of fact should be set aside 
only if clearly erroneous), cert, denied, 435 U.S. 932 (1978).

762. Hutto v. Ross, 429 U.S. 28, 30 (1976). An illegal arrest, however, is not sufficient to render a 
custodial confession involuntary. Morgan v. Estelle, 588 F.2d 934, 940 (5th Cir. 1979).

763. See, e.g., Mincey v. Arizona, 437 U.S. 385, 397-402 (1978) (confession involuntary when police 
continued interrogation of hospitalized suspect following request for lawyer); Davis v. North Carolina, 384 
U.S. 737, 739-41 (1966) (confession involuntary when police repeated interrogation sessions of jailed 
suspect over 16 day period); Mallory v. United States, 354 U.S. 447, 450-56 (1957) (confession involuntary 
when police interrogated suspect over 8 hour period prior to appearance before magistrate); McNabb v. 
United States, 318 U.S. 332, 344-47 (1943) (confession involuntary when lengthy questioning of suspects by 
numerous officers prior to appearance before magistrate); United States ex rel. Lane v. Israel, No. 78-1146, 
slip op. at 7-8 (7th Cir. Mar. 8, 1979) (confession following police insistence that suspect identify wife’s 
badly burned body factor in decision to remand on voluntariness issue).

764. See United States v. Boyce, 594 F.2d 1246, 1250-51 (9th Cir. 1979) (police suggestion that 
defendant consider whether it would be to his advantage to discuss matters with agents did not render 
confession involuntary); United States v. Watson, 591 F.2d 1058, 1061 (5th Cir. 1979) (per curiam) 
(evidence sufficient to support court’s determination that confession made while discussing possibility of 
dropping state charges in return for cooperation with FBI was voluntary and admissible); cf. United States 
v. Johnson, No. 77-3808, slip op. at 4121 (9th Cir. Dec. 19, 1978) (defendant’s allegation of psychological 
pressure and confusion of custodial setting coupled with desire to cooperate to be released on bail failed to 
render confession involuntary).

In Watson the court said that the trial judge should instruct the jury to consider any confession 
bargaining along with other circumstances in assessing voluntariness. 591 F.2d at 1061 n.2; cf. United 
States v. Powe, 591 F.2d 833, 837, 844-45 (D.C. Cir. 1978) (trial judge should have conducted hearing on 
issue of voluntariness sua sponte when defendant said police offered to drop case in return for turning in 
other drug dealers and detectives acknowledged that her statements followed suggestion that cooperation 
might be beneficial).

The test for voluntariness is whether a confession was obtained by resort to 
threats or violence, by any direct or implied promises, or by the exertion of 
any improper influence.762 Unlike the question of waiver, which focuses on 
the conduct and statements of the accused, the issue of voluntariness 
frequently centers on the actions of the police or prosecutors conducting the 
interrogation.763 Close questions often arise on the question whether any 
inducements in the form of leniency rendered the confession involuntary.764 
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Law enforcement officials are limited in such circumstances to the elliptical 
promise that they will bring any cooperation on the part of the accused to the 
attention of the court.765 Other aspects of police conduct unsuccessfully raised 
in voluntariness challenges during the past term included the use of deliberate 
misinformation,766 appeals to patriotism and family,767 and the administration 
of polygraph examinations.768 When the voluntariness issue focuses on the 
accused rather than on his interrogators, its resolution will depend on the 
accused’s mental capacity to make a voluntary confession. Allegations that 
the accused had a low IQ769 or was under the influence of alcohol, drugs, or 
medication770 frequently are advanced in support of involuntariness claims.

Compliance with Miranda is unnecessary for a finding of voluntariness,771 
but it nevertheless is an important consideration.772 In fact, the only two

765. See United States v. Ballard, 586 F.2d 1060, 1063-64 (5th Cir. 1978) (confession not involuntary as 
matter of law when police encouraged suspect to tell truth, suggested that cohorts might leave her “holding 
the bag." promised that cooperation would be brought to attention of court, and told suspect in 
noncoercive manner of realistically expected penalties); cf. United States v. Klein, 592 F.2d 909, 913-14 
(5th Cir. 1979) (although defendant claimed agents promised that bond and sentence would be reduced if 
he cooperated, agents testified that statements limited to promise to bring cooperation to attention of court; 
defendant's own testimony showed that statement made prior to any inducements and not induced by 
promise of reward).

766. See United States ex rel. Hall v. Director, 578 F.2d 194, 196 (7th Cir.) (police falsely told defendant 
that accomplices attempted to lay most of blame for crime on him; mere deception by investigator, 
deliberate or inadvertent, does not invalidate confession absent other compelling circumstances), cert, 
denied. 439 U.S. 958 (1978).

767. See United States v. Boyce, 594 F.2d 1246, 1250-51 (9th Cir. 1979) (agents’ efforts to appeal to 
defendant in espionage case on basis of loyalty to country and family did not render confession 
involuntary).

768. See United States v. Little Bear, 583 F.2d 411, 413-14 (8th Cir. 1978) (defendant admitted stabbing 
at outset of polygraph examination and signed confession without further advisement of rights; evidence 
that defendant understood rights and signed waiver and consent to polygraph forms supported finding of 
voluntariness). The court noted that because of the inherently coercive nature of polygraph examinations, 
it is “essential” that persons subject to such examinations be apprised at a minimum of their rights to refuse 
to take the test, to discontinue the testing at any time, and to decline to answer any individual questions. Id. 
at 414.

769. See Jurek v. Estelle, 593 F.2d 672, 677 (5th Cir. 1979) (defendant’s suggestibility and low verbal 
intelligence, demonstrated by IQ of 66, factors in holding confession involuntary), rehearing en banc 
granted, 597 F.2d 590 (June 5, 1979).

770. See United States ex rel. Lane v. Israel, No. 78-1146, slip op. at 8-9 (7th Cir. Mar. 8, 1979) (that 
suspect had been drinking heavily before interrogation, was 21 years old, and had ninth grade education 
circumstances to be considered in assessing voluntariness on remand); United States v. Knife, 592 F.2d 
472, 483-84 (8th Cir. 1979) (defendant’s claim that he involuntarily made statement under influence of 
medication unsupported by record of medical testimony); United States v. Gresham, 585 F.2d 103, 108-09 
(5th Cir. 1978) (defendant sought to prove first confession involuntary as result of fatigue, drugs, and 
alcohol, and second confession inadmissible as result of first; second confession held voluntary on agent’s 
testimony that defendant sober, coherent, and not fatigued; admission of first held harmless error); 
Wolfrath v. LaVallee, 576 F.2d 965, 973 (2d Cir.) (testimony of doctor 10 years after fact as to effect of 
drugs administered to hospitalized defendant prior to confession did not sustain burden of proof in federal 
habeas corpus claim based on involuntariness when other evidence indicated police conduct proper and 
statement voluntary), cert, denied, 439 U.S. 933 (1978).

771. See Michigan v. Tucker, 417 U.S. 433, 444-45 (1974) (statement voluntary even though obtained in 
violation of Miranda).

772. See United States v. Miller, 589 F.2d 11 17, 1134-35 (1st Cir. 1978) (statements voluntary when 
defendant given Miranda warnings three times and indicated he understood his rights before making 
statements), cert, denied, 440 U.S. 958 (1979); United States v. Burgos, 579 F.2d 747, 750 (2d Cir. 1978) 
(statements voluntary despite 15 hour lapse between arrest and arraignment when no indication of 
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confessions held to be involuntary during the last term were obtained without 
full compliance with Miranda.113 The voluntariness and Miranda waiver 
issues can easily merge: Miranda warnings may bear on voluntariness, and a 
Miranda waiver must be voluntary. This potential for confusion may explain 
why some court decisions on the admissibility of confessions discuss Miranda 
issues but conclude with holdings grounded solely on voluntariness.* 773 774

psychological coercion, threats, or trickery, and when defendant given Miranda warnings 3 times); United 
States v. Ogden, 572 F.2d 501, 502-03 (5th Cir.) (per curiam) (defendant’s postarrest statement made after 
being advised of Miranda rights but without counsel present held voluntary despite his prearrest request 
for lawyer before search of automobile), cert, denied, 439 U.S. 979 (1978).

773. See Jurek v. Estelle, 593 F.2d 672, 676-79 (5th Cir. 1979) (unclear whether defendant with limited 
verbal intelligence could have understood Miranda warnings or asserted his right to counsel; confession 
held involuntary without reaching Miranda issues), rehearing en banc granted, 597 F.2d 590 (June 5, 
1979); United States v. DiGiacomo, 579 F.2d 1211, 1214-15 (10th Cir. 1978) (failure to advise defendant at 
initial confrontation of rights to appointed counsel and to terminate questioning at any time factors in 
sustaining finding of involuntariness).

774. See. e.g.. United States v. Corral-Martinez, 592 F.2d 263, 267 (5th Cir. 1979) (defendant advised of 
rights, invoked right to remain silent, and later initiated conversation with officers; no error in finding 
voluntariness in absence of threats or harassment); Unites States v. Burgos, 579 F.2d 747, 750 (2d Cir. 
1978) (defendant advised of rights twice prior to questioning by DEA agents and again prior to questioning 
by assistant U.S. attorney 15 hours after arrest; statement voluntary in absence of indication of 
psychological coercion, threats, or trickery); United States v. Cepeda Penes, 577 F.2d 754, 760 (1st Cir. 
1978) (defendant advised of rights several times before making incriminating statements during seven hour 
period between arrest and arraignment; because purpose of delay not to elicit information, statements 
voluntary); United States v. Ogden, 572 F.2d 501, 502-03 (5th Cir.) (per curiam) (no evidence that 
statement involuntary when defendant merely arrested, handcuffed, and advised of rights), cert, denied. 
439 U.S. 979 (1978).

775. Griffin v. California, 380 U.S. 609, 615 (1965).
776. Id. Nonetheless, the Court recognized that a jury might draw an adverse inference from a 

defendant’s failure to testify as long as it was “given no help from the court." Id. at 614; cf. Baxter v. 
Palmigiano, 425 U.S. 308, 318-19 (1976) (fifth amendment does not bar adverse inference against parties 
who refuse to testify in civil proceedings or prison disciplinary proceedings).

777. Miranda v. Arizona, 384 U.S. at 468 n.37.
778. 426 U.S. 610 (1976).
779. Id. at 619. The Court reasoned that the Miranda warnings carry the implicit assurance that a 

defendant’s silence will not be used against him; because his postarrest silence can be interpreted as simply 
an exercise of fifth amendment rights, it is “insolubly ambiguous” and cannot be used to impeach 
exculpatory testimony. Id. at 616-19. The Court had ruled one year earlier, relying on its supervisory 
power, that evidence of a defendant’s postarrest silence must be excluded in federal criminal prosecutions 
unless the Government establishes a threshold inconsistency between the defendant’s silence at arrest and 
exculpatory testimony at trial. United States v. Hale, 422 U.S. 171, 176 (1975).

Use of Pretrial Silence and Unlawful Confessions at Trial. The fifth
amendment prohibits the prosecution from commenting on a defendant’s 
failure to testify at trial.775 Similarly, it prohibits the trial judge from 
instructing the jury that a defendant’s silence at trial is evidence of guilt.776 
Miranda extended this rule to prevent the prosecution from alluding at trial 
to a suspect’s silence or his assertion of his fifth amendment privilege during 
interrogation.777 778 In Doyle v. Ohio,™ the Supreme Court held on due process 
grounds that a defendant’s silence at the time of his arrest and after he 
received Miranda warnings could not be used on cross-examination to 
impeach his exculpatory explanation offered at trial.779

The Doyle rule, however, was invoked in none of the cases decided by the 
circuit courts this term when the pretrial silence issue was raised. Instead, the 
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courts qualified the rule either to allow the use of a defendant’s pretrial silence 
or to permit the application of the harmless error rule. The Tenth Circuit held 
that a defendant’s postarrest request for a lawyer was admissible evidence for 
the jury to consider on the defendant’s insanity plea.780 The Eighth Circuit 
ruled that a suspect’s temporary silence was admissible on the issue of the 
voluntariness of a subsequent confession.781 The Second Circuit held that 
Doyle does not prohibit the cross-examination of a defendant about his silence 
prior to arrest or to the giving of Miranda warnings for the purpose of 
impeaching an exculpatory story.782 And the Fifth Circuit, in an en banc 
decision with two dissenting opinions, held that evidence of one suspect’s 
advice to two others that they remain silent after their arrest was admissible 
because it was not evidence of the exercise of their right to remain silent.783 In 
the only case this term in which a Doyle violation was found, the Tenth 
Circuit invoked the harmless error rule and affirmed the conviction.784

780. See United States v. Trujillo, 578 F.2d 285, 287-88 (10th Cir.) (uncontroverted evidence that 
defendant declined to make statement without consulting lawyer after receiving Miranda warnings 
disclosed understanding and awareness proper for consideration in determining sanity), cert, denied, 439 
U.S. 858 (1978).

781. See United States v. Two Bulls, 577 F.2d 63, 66 (8th Cir.) (per curiam) (defendant made statement 
20 minutes after asserting right to silence; knowing exercise of privilege to remain silent relevant to issue of 
voluntariness), cert, denied, 439 U.S. 931 (1978).

782. See United States v. Vega, 589 F.2d 1 147, 1151-52 (2d Cir. 1978). In Vega the defendant initially 
was questioned by police in a drug investigation before being arrested or being given Miranda warnings. Id. 
at 1149. In her direct testimony, she claimed to have been an unwilling participant in transporting the 
drugs. Id. The trial judge asked her why, if that were so, she had failed to tell agents of the heroin she was 
carrying. Id. The appeals court found the two elements it deemed critical to the Doyle decision—arrest and 
Miranda warnings—were absent. Id. at 1150-51. In addition, it found the defendant’s silence “highly 
probative” of the credibility of her testimony on an issue which her own lawyer had raised by asking her 
why she had failed to notify police earlier. Id. at 1151-52. In his dissent in Doyle, Justice Stevens read the 
Court’s opinion to place critical importance on the presumed reliance on the Miranda warnings and to 
permit the use of a suspect’s prior inconsistent silence for impeachment purposes when no Miranda 
warnings had been given. Doyle v. Ohio, 426 U.S. at 622-26 (Stevens, J., with Blackmun & Rehnquist, JJ., 
dissenting). At least one court, however, has reached a different conclusion. See United States v. 
Henderson, 565 F.2d 900, 905-06 (5th Cir. 1978) (prisoner charged with drug possession not questioned or 
given Miranda warnings; prosecutor’s reference to defendant’s silence to discredit exculpatory story 
prejudicial error when silence had no probative value in impeaching credibility).

783. See United States v. Warren, 578 F.2d 1058, 1073 (5th Cir. 1978) (en banc). After being arrested 
and given Miranda warnings, one defendant, who was also a lawyer, stated that he wished to represent the 
two other suspects (one of whom later testified for the Government) and advised them both to remain 
silent. Id. Testimony of the lawyer’s advice was presented at trial, but no evidence was introduced of the 
codefendant’s reaction to the advice. Id. On that basis, the court concluded that the jury could not have 
known whether the two defendants had in fact exercised their right to remain silent. Id. Even if the jury 
made that inference, the court continued, the silence was not used to impugn an exculpatory explanation 
because neither defendant testified. Id. In dissent, Judge Fay objected that the majority opinion was written 
so broadly as to permit the introduction in any case of evidence that an accused requested a lawyer or that 
the lawyer advised him to remain silent, a result he found inconsistent with the fifth amendment privilege. 
Id. at 1091 (Fay, J., with Goldberg & Morgan, JJ., dissenting).

784. See United States v. Bridwell, 583 F.2d 1135, 1138-39 (10th Cir. 1978) (defendant’s privilege 
against self-incrimination violated by testimony of refusal to sign Miranda waiver; finding of harmless 
error based on relatively brief reference to refusal to sign, court’s immediate instruction to jury to 
disregard, and volume of other incriminating evidence). The harmless error rule has been invoked in a 
number of cases involving impermissible references to a defendant’s pretrial silence. E.g., Moore v. Cowan, 
560 F.2d 1298, 1302 (6th Cir. 1977) (reference in prosecution testimony to defendant’s silence harmless 
error when questions not prominent, subject not brought out in final argument, and other evidence such
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In United States v. Tgee* 785 the Third Circuit held that Doyle does not apply 
when a defendant does not remain silent at the time of his arrest.786 The 
defendant, stopped by police, denied under questioning the presence of drugs 
in his taxi.787 A search disclosed a quantity of heroin; at trial, the defendant 
acknowledged concealing the heroin but claimed it belonged to his passen
ger.788 The prosecutor cross-examined the defendant and argued to the jury 
concerning the defendant’s failure to tell the arresting officer about the 
heroin.789 In an en banc decision, the court found Doyle inapplicable and 
affirmed the conviction.790 The dissenting judges found that the prosecutor’s 
argument treated the defendant’s failure to tell police of the heroin as 
substantive evidence of guilt and therefore concluded that it constituted an 
impermissible effort to penalize his resort to silence.791

that no juror could have had reasonable doubt of defendant’s guilt), cert, denied, 436 U.S. 960 (1978); Stone 
v. Estelle, 556 F.2d 1242, 1246 (5th Cir. 1977) (prosecutor’s comment on defendant’s postarrest silence in 
context of defendant’s claimed cooperation with police harmless error when comment brief, had no direct 
bearing on prosecution’s case, and other evidence of guilt overwhelming), cert, denied, 434 U.S. 1019 
(1978); Jones v. Wyrick, 542 F.2d 1013, 1014-15 (8th Cir. 1976) (per curiam) (cross-examination of 
defendant concerning failure to offer self-defense explanation after arrest harmless error in light of 
testimony of seven eyewitnesses, none of whom corroborated defendant’s version, and prompt instruction 
to jury to disregard question and answer), cert, denied, 430 U.S. 956 (1977).

Nonetheless, the error in admitting such testimony has been viewed as potentially so prejudicial that it 
can be noticed as plain error. See Moore v. Cowan, 560 F.2d at 1302 (evidence of defendant's silence 
subject to review in federal habeas corpus case although not objected to at trial); United States v Johnson, 
558 F.2d 1225, 1229-30 (5th Cir. 1977) (evidence of postarrest silence plain error when it went to 
defendant's sole defense of lack of knowledge). But see United States v. Vega, 589 F.2d 1147, 1152 (2d Cir. 
1979) (defense counsel’s failure to object to questioning and to prosecution’s argument about defendant’s 
silence waived right to raise issue on appeal).

Several courts have also expressed doubts that a judge can cure the error with cautionary instructions to 
the jury. See Morgan v. Hall, 569 F.2d 1161, 1167 (1st Cir.) (trial judge’s instructions that defendant has 
right to remain silent and that jury should disregard questions about postarrest silence insufficient to cure 
constitutional error arising from prosecutor’s repeated questions on issue), cert, denied, 437 U.S. 910 
(1978); United States v. Johnson, 558 F.2d at 1230 (trial judge’s instruction not to consider remark about 
defendant’s refusal to cooperate with police insufficient to cure prejudice); cf. Reid v. Riddle, 550 F.2d 
1003, 1004 (4th Cir. 1977) (per curiam) (trial judge instructed jury that defendant had right to remain 
silent but refused instruction that silence could not be considered as evidence; prosecutor’s comment on 
silence not harmless error because case turned solely on defendant’s credibility).

785. 597 F.2d 350 (3d Cir. 1979) (en banc).
786. Id. at 355.
787. Id. at 352.
788. Id. at 353, 354.
789. Id. at 354 n.14. The prosecutor urged the jury to consider whether the defendant was “putting 

himself in the position of being an aider and abetter" by attempting to prevent the police from finding the 
heroin Id. Defense counsel failed to object during the cross-examination or jury argument, although he 
had sought a ruling before trial to exclude questions about the defendant’s silence. Id. at 353. The court 
said the failure to make a contemporaneous objection suggested “a tactical decision not to object during 
trial," id. at 353 n.5, but found no need to decide the applicability of the plain error doctrine in light of its 
main holding. Id. at 353. The dissent argued both that the plain error doctrine should apply and that in any 
event counsel’s pretrial motion adequately raised the issue without any further requirement for 
simultaneous objection. Id. at 364-65 (Gibbons, J., with Aldisert & Higginbotham, JJ., dissenting).

790. Id. at 355 (majority opinion). The court treated as a separate issue the question whether any 
prejudicial effect of the prosecutor’s questions and comments outweighed their probative value. It 
concluded that because the defendant had not remained silent, the evidence of his failure to tell police of the 
drugs was not “insolubly ambiguous” and thus did not lack probative value. Id. at 356-57.

791. Id. at 365-67 (Gibbons, J., with Aldisert & Higginbotham, JJ., dissenting). The dissenting judges 
would have applied the Doyle rule to prearrest, pre-Miranda warnings interrogation, id. at 367-68, an issue 
that the majority did not reach.
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An involuntary confession may not be used for any purpose in a criminal 
trial.792 This absolute prohibition is based both on the desire to deter unlawful 
conduct and on the probable unreliability of involuntary statements.793 
Miranda states in similarly absolute terms that confessions obtained in 
violation of its guidelines cannot be used against the defendant.794 In Harris v. 
New York,195 however, the Supreme Court held that those confessions that do 
not meet Miranda standards of admissibility, but are nevertheless voluntary, 
may be used for impeachment purposes in cross-examination.796 The Court 
later expanded Harris to permit impeachment use of such statements in 
rebuttal testimony.797 Assuming the reliability of such statements, the Court 
has reasoned that excluding them from impeachment use would give the 
defendant a license to commit perjury.798 The First Circuit this term 
attempted to limit the Harris rule by prohibiting the use of statements in 
violation of Miranda to impeach a defendant on matters not brought out in 
the defendant’s direct testimony but elicited by the prosecution in cross- 
examination.799 The court reasoned that such a limitation was reasonable to

792. Mincey v. Arizona, 437 U.S. 385, 398 (1978); Jackson v. Denno, 378 U.S. 368, 376 (1964).
793. Jackson v. Denno, 378 U.S. 368, 385-86(1964).
794. 384 U.S. at 479.
795. 401 U.S. 222 (1971).
796. Id. at 225; see United States v. Rooks, 577 F.2d 33, 37-38 (8th Cir.) (even if admissions made by 

defendant after he asserted right to remain silent were not admissible during Government’s case-in-chief, 
Government could question him about such statements for impeachment purposes), cert, denied, 439 U.S. 
869 (1978); United States v. Phillips, 575 F.2d 97, 100 (6th Cir. 1978) (prosecutor may cross-examine 
defendant on statements made after defendant requested a lawyer). The Harris rule is limited to the use of 
voluntary statements. See Harris v. New York, 401 U.S. at 224 (trustworthiness of statements must satisfy 
"legal standards”). The Tenth Circuit has held that the Government need not affirmatively prove the 
voluntariness of a statement used for impeachment purposes in the absence of either an allegation or 
indication of coercion, duress, or involuntariness. United States v. Scott, 592 F.2d 1139, 1142 (10th Cir. 
1979); cf. LaFrance v. Bohlinger, 499 F.2d 29, 35 (1st Cir.) (alibi witness questioned about his custodial 
statement that both he and defendant challenged as involuntary; when substantial claim of coercion 
supported by sworn testimony, defendant entitled as matter of due process to determination of 
voluntariness), cert, denied, 419 U.S. 1080 (1974).

797. Oregon v. Hass, 420 U.S. 714, 723-24(1975).
798. Id. at 722; Harris v. New York, 401 U.S. at 224-25. In Harris the dissenting Justices argued that a 

defendant’s decision whether to take the stand is improperly burdened by the possible impeachment use by 
the prosecution of an otherwise inadmissible statement. Id. at 230 (Brennan, J., with Douglas & Marshall, 
JJ., dissenting); see United States v. Hickey, 596 F.2d 1082, 1088 (1st Cir. 1979) (defendant decided not to 
testify after ruling that suppressed statement could be used to impeach him). The Harris dissent also argued 
that deterrence of improper police conduct and maintenance of the integrity of the adversary system were 
undermined by allowing impeachment use of “tainted statements.” 401 U.S. at 231-32 (Brennan, J., with 
Douglas & Marshall, JJ., dissenting). In Hass the dissenters argued that allowing the use of a statement 
obtained by unlawful interrogation after a suspect's request for an attorney eliminated any incentive for 
police to comply with the Miranda requirement that once such a request is made, questioning must cease 
until an attorney is present. They reasoned that because an attorney would almost certainly advise the 
suspect to remain silent, the police, knowing that any statement could at least be available for impeachment 
purposes, would “doubtless” press their questioning after the suspect requested a lawyer. Oregon v. Hass, 
420 U.S. at 725 (Brennan, J., with Marshall, J., dissenting).

799. United States v. Hickey, 596 F.2d 1082, 1088 (1st Cir. 1979). After stating that he would answer 
only routine questions without an attorney present, the defendant disclosed an alias to police in response to 
continued questioning. Id. at 1085. Although the statement was suppressed, the trial judge ruled that even 
if the defendant did not discuss aliases on direct examination, he could still be questioned about them on 
cross-examination. Id. The trial judge further ruled that if the defendant denied his statement about an 
alias on cross-examination, the prosecution could introduce the statement in rebuttal testimony for the 
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minimize the incentive for the government to secure evidence illegally.* 800 
Whether other federal courts or the Supreme Court will find that Harris 
contains or permits such a limitation remains to be seen.801

purpose of impeachment. Id. at 1085-86, 1088. The circuit court reversed and remanded for a new trial. Id. 
at 1092.

The Ninth Circuit announced an analogous limitation of the Harris rule in the context of illegally seized 
physical evidence. In United States v. Trejo, 501 F.2d 138 (9th Cir. 1974), the court held that such evidence 
may be admitted to impeach only the defendant’s direct testimony. Id. at 145. The Trejo court, however, 
concluded that the error of admission was not so prejudicial as to compel reversal. Id. The Second Circuit 
also adopted this analogous Harris limitation in United States v. Mariani, 539 F.2d 915 (2d Cir 1976), 
holding that physical evidence assumed to be inadmissible may not be introduced in rebuttal to impeach 
testimony extracted from the defendant only on cross-examination. Id. at 921-24.

800. United States v. Hickey, 596 F.2d at 1088. The court said illegal evidence should not be a trump 
card to keep the defendant off the stand altogether, but that the situation is different when the defendant 
contradicts the suppressed evidence in direct testimony. Id. at 1088-89.

801. In Angello v. United States, 269 U.S. 20 (1925), the Supreme Court reversed a conviction because 
the defendant was cross-examined about illegally seized evidence that he had not mentioned in his direct 
testimony. Id. at 35. The Angello decision was limited by Walder v. United States, 347 U.S. 62 (1954), 
which permitted the use of illegally obtained evidence to impeach the defendant’s direct testimony. Id. at 
65. The courts that have adopted a limitation on the Harris rule have done so on the assumption that the 
Angello holding has survived Walder and Harris. United States v. Hickey, 596 F.2d at 1088; United States 
v. Mariani, 539 F.2d 915, 923-24 (2d Cir. 1976); United States v. Trejo, 501 F.2d 138, 144-45 (9th Cir. 
1974). Angello, which involved physical evidence obtained in violation of the fourth amendment, was not 
mentioned by the Supreme Court in either Harris or Hass.

802. Compare Wilson v. Henderson, 584 F.2d 1185, 1189 (2d Cir. 1978) (even assuming fifth 
amendment violation, defendant’s statement placing himself at scene of crime, a fact confirmed by several 
eyewitnesses, was cumulative and its admission harmless error), cert, denied, 99 S. Ct. 2892 (1979) with 
United States v. Stewart, 576 F.2d 50, 56 (5th Cir. 1978) (assertion of overwhelming evidence of guilt does 
not render admission of defendant’s confession harmless when trial judge disregards fundamental notions 
of fairness throughout trial) and United States v. Hernendez, 574 F.2d 1362, 1372 (5th Cir. 1978) 
(admission of incriminating statements obtained in violation of Miranda not harmless error when 
statements carried extreme probative weight even though there appeared to be ample basis for conviction).

803. Mincey v. Arizona, 437 U.S. 385, 398 (1978); Jackson v. Denno, 378 U.S. 368, 376 (1964).
804. 585 F.2d 103 (5th Cir. 1978).
805. Id. at 109. The defendant in Gresham failed to file a pretrial motion to suppress the two confessions. 

Id. at 1080. The court held that voluntariness challenges are governed by rule 12 of the Federal Rules of 
Criminal Procedure, which requires that suppression motions be filed before trial. Id. Despite the 
untimeliness of the request, the trial court permitted a hearing on the first of the two confessions. After 
hearing one witness, but refusing to hear two others, the trial court found the first confession voluntary. Id. 
The trial court also found the second confession voluntary without granting a hearing. Id. The Fifth 
Circuit held that the judge’s refusal to hear the “barely-relevant evidence” of the two witnesses on the first 
confession was constitutional error, but that it was harmless in light of the proper admission of the second 
confession. Id. at 1090.

806. The court might have held that under the circumstances the trial judge acted within his discretion 
in limiting the scope of the hearing after waiving the timeliness requirement. The court could also have held 
that the evidence of the other two witnesses, whom defense counsel did have an opportunity to question 
outside the courtroom, id. at 108, would have been cumulative.

807. Id. at 109.

In general, the harmless error rule applies to the admission of statements 
that violate Miranda™2 but not to the introduction of an involuntary 
confession.803 Nonetheless, in United States v. Gresham™4 the Fifth Circuit 
this term invoked the harmless error rule to affirm a conviction when the 
defendant challenged two confessions as involuntary.805 The court’s ruling in 
the case could have been based on procedural or evidentiary grounds,806 but 
the court held instead that when one full and voluntary confession is 
introduced, the prior introduction of a similar involuntary confession is 
harmless error.807 This holding, however, appears to conflict with the 
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Supreme Court’s most recent statement on the use of involuntary confessions 
at trial.808

THE EXCLUSIONARY RULE

Scope of the Remedy. The exclusionary rule provides that evidence
obtained in violation of an individual’s fourth, fifth, or sixth amendment 
rights cannot be admitted against that individual at trial as substantive 
evidence of guilt.809 The purposes of the rule are to deter police misconduct

808. See Mincey v. Arizina, 437 U.S. 385, 398 (1978) ("any criminal trial use against a defendant of his 
involuntary statement is a denial of due process of law”) (emphasis in original). The Mincey decision does 
not specifically state that the harmless error rule does not apply to the use of involuntary confessions, but 
its language appears unambiguous in prohibiting any use of involuntary confessions at trial.

At least one other court has suggested in dictum that the harmless error rule may apply to the use of 
involuntary confessions. See United States v. Charlton, 565 F.2d 86, 92 (6th Cir. 1977) (when confession 
voluntary but inadmissible on Miranda grounds and error harmless in light of overwhelming evidence, no 
need to decide whether harmless error rule applies to involuntary confessions), cert, denied, 434 U.S. 1070 
(1978). The Charlton court based its suggestion that the harmless error rule could apply to involuntary 
confessions on the Supreme Court’s decision in Milton v. Wainwright, 407 U.S. 371 (1972). In Milton the 
Court applied the harmless error rule to a confession challenged as both involuntary and violative of the 
Massiah rule prohibiting postarraignment interrogation without counsel. Id. at 372. The Court assumed 
that "the challenged testimony should have been excluded," but held its admission to have been harmless 
error. Id. The Sixth Circuit in Charlton reasoned that this decision amounted to application of the harmless 
error rule "in the context of an alleged involuntary confession," and noted that none of the dissenting 
justices objected to the applicability of the rule. 565 F.2d at 92. In this respect, the Court’s subsequent 
statement in Mincey could be viewed as an effort to clarify any ambiguity that the Milton ruling may have 
created.

809. Weeks v. United States, 232 U.S. 383, 398-99 (1914) (creating exclusionary rule to enforce fourth 
amendment rights in federal criminal trials); Mapp v. Ohio, 367 U.S. 643, 655 (1961) (extending 
exclusionary rule of Weeks to state criminal trials). In addition, a court may exercise its supervisory powers 
“to exclude evidence obtained by Governmental conduct which is either purposefully illegal or motivated 
by an intentional bad faith hostility to a constitutional right.” United States v. Payner, 434 F. Supp. 113, 
134-35 (N.D. Ohio 1977) (footnotes omitted), appeal dismissed for lack of jurisdiction, 572 F.2d 144 (6th 
Cir. 1978), affd, 590 F.2d 206 (6th Cir. 1979) (per curiam).

The exclusionary rule does not apply to materials seized in violation of the first amendment. See United 
States v. Bush, 582 F.2d 1016, 1021 (5th Cir. 1978) (pornography seized in violation of first amendment 
need not be suppressed, only returned). Nor does the rule apply to evidence gathered in violation of rights 
that are not constitutionally based. See United States v. Newell, 578 F.2d 827, 833 (9th Cir. 1978) 
(exclusion from federal trial of statements elicited in violation of rights under military law neither 
necessary nor appropriate). Evidence seized during an illegal search by private citizens may also be 
admissible. See United States v. Rodríguez, 596 F.2d 169, 172-73 (6th Cir. 1979) (drugs discovered in plain 
view after illegal search of package by air freight carrier admissible because government did not encourage 
or participate in search).

The applicability of the exclusionary rule to proceedings other than criminal trials is not fully settled. 
This term a split in the circuits developed over use of the rule in probation revocation proceedings. The 
Fourth Circuit held that illegally seized evidence must be excluded from such proceedings. United States v. 
Workman, 585 F.2d 1205, 1211 (4th Cir. 1978). In contrast, the Eighth Circuit stated that the exclusionary 
rule does not apply to such proceedings. United States v. Frederickson, 581 F.2d 711, 713 (8th Cir. 1978) 
(per cunam). Other circuits have held the exclusionary rule inapplicable, with certain limitations. Compare 
United States v. Wiygul, 578 F.2d 577, 578 (Sth Cir. 1978) (per curiam) (exclusionary rule does not apply 
in absence of police harassment of probationers) and United States v. Farmer, 512 F.2d 160, 162 (6th Cir.) 
(same), cert, denied, 423 U.S. 987 (1975) with United States v. Vandemark, 522 F.2d 1019, 1020 (9th Cir. 
1975) (exclusionary rule does not apply in absence of police knowledge of suspect’s status as probationer) 
and United States v. Hill, 447 F.2d 817, 819 (7th Cir. 1971) (same). 
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and to preserve the integrity of the judicial system.* 810 In recent years, 
however, the Supreme Court has curtailed the scope of the rule in fourth 
amendment cases primarily by using a balancing approach that requires 
exclusion only if the possible deterrent effects outweigh the social costs of 
suppressing probative evidence.811 The interest in preserving judicial integrity 
has become, at most, a secondary consideration.812 813

This term the Ninth and Tenth Circuits agreed that the exclusionary rule does not apply, at least 
retroactively, to administrative inspections by the Occupational Safety and Health Administration 
(OSHA). Compare Savina Home Indus., Inc. v. Secretary of Labor, 594 F.2d 1358, 1363-64 (10th Cir. 
1979) (rule should apply to OSHA proceedings but does not apply retroactively) with Todd Shipyards 
Corp. v. Secretary of Labor, 586 F.2d 683, 689 (9th Cir. 1978) (rule should not apply to OSHA proceedings 
and does not apply retroactively).

A criminal defendant may challenge the admissibility of illegally seized evidence in a motion to 
suppress. See United States v. Willis, 583 F.2d 203, 206 (5th Cir. 1978) (objection to introduction of 
evidence regarded by trial court as untimely motion to suppress). The defendant normally may not attack 
the validity of a search in the court of appeals if he failed to raise the issue below. United States v. 
Richardson, 588 F.2d 1235, 1241 (9th Cir. 1978), cert, denied, 440 U.S. 947 & 99 S. Ct. 2049 (codefendant) 
(1979); cf. Smith v. Immigration & Naturalization Serv., 585 F.2d 600, 602 (3d Cir. 1978) (per curiam) 
(trial court’s denial of hearing on motion to suppress moot because evidence not submitted).

810. Mapp v. Ohio, 367 U.S. 643, 656, 659 (1961); Elkins v. United States, 364 U.S. 206, 217, 222-23 
(1960).

811. See, e.g., Franks v. Delaware, 438 U.S. 154, 164-71 (1978) (knowingly false statements necessary to 
finding of probable cause included in affidavit for search warrant; evidence excluded because need to deter 
deliberate misconduct outweighs cost of exclusion); United States v. Janis, 428 U.S. 433, 454 (1976) 
(evidence illegally seized by state police admitted in federal civil tax suit because societal cost of exclusion 
outweighs possible deterrent effect); United States v. Calandra, 414 U.S. 338, 349-52 (1974) (exclusionary 
rule inapplicable to grand jury proceedings because cost of undermining grand jury’s traditional role 
outweighs possible deterrent effects).

Chief Justice Burger has suggested that a balancing test should also be applied to the exclusionary rule 
under the fifth and sixth amendments when the case involves no egregious police misconduct and the 
reliability of the evidence is not in doubt. Brewer v. Williams, 439 U.S. 387, 423-37 (1977) (Burger, C.J., 
dissenting). The Chief Justice asserted in Brewer that involuntary confessions obtained in violation of fifth 
and sixth amendment rights are suppressed because of their inherent unreliability. Id. at 423; cf. Davis v. 
North Carolina, 384 U.S. 737, 752 (1966) (involuntary confession coerced through extended isolated 
detention constitutionally inadmissible).

812. See, e.g., United States v. Corcione, 592 F.2d 111, 113 (2d Cir.) (exclusionary rule not applied to 
seizure of heroin incident to warrantless arrest in home because deterrence not served by retroactive 
application of new constitutional principle and because rule does not relate to integrity of factfinding 
process), cert, denied, 99 S. Ct. 1545 & 99 S. Ct. 1801 (codefendant) (1979); United States v. Workman, 585 
F.2d 1205, 1209 (4th Cir. 1978) (exclusionary rule applies in probation revocation proceedings because 
police misconduct deterred; preserving judicial integrity “less significant”); United States v. Carsello, 578 
F.2d 199, 204 (7th Cir.) (exclusionary rule not applied to checks and invoices discovered through 
unconstitutionally seized usury records because deterrence not further served when taint purged and usury 
records excluded), cert, denied, 439 U.S. 979 (1978).

813. 99 S. Ct. 2627 (1979).
814. Id. at 2630-31. The ordinance made unlawful an individual’s refusal to identify him or herself 

during questioning by a police officer who has reasonable cause to believe that the individual’s behavior 
warrants further investigation for criminal activity. Id. at 2630-31 & n.l. The Michigan Supreme Court 
held the ordinance unconstitutionally vague. Id.

Indicative of this trend is the Supreme Court’s opinion this Term in 
Michigan v. DeFillipo,ili in which police searched the defendant incident to 
arrest under a city ordinance subsequently found unconstitutional.814 Despite 
the invalidation of the ordinance, the Court refused to order the exclusion of 
narcotics seized during the search because the police were enforcing a 
presumptively valid law and exclusion would therefore serve no deterrent 
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purpose.815 816 In Dunaway v. New York,3'b however, the Court this Term relied 
on considerations of judicial integrity in ordering the exclusion of a voluntary 
confession obtained after an illegal arrest.817 The Court reasoned that because 
of “the close causal connection” between the confession and the arrest, “[N]ot 
only [would] exclusion of the evidence [be] more likely to deter similar police 
misconduct in the future, but use of the evidence [would also be] more likely 
to compromise the integrity of the courts.”818

815. Id. at 2632-33 & n.3; cf. Brown v. Texas, 99 S. Ct. 2637, 2641 (1979) (arrest under identification 
ordinance invalid because police lacked reasonable suspicion of criminal activity).

816. 99 S. Ct. 2248 (1979).
817. Id. at 2260.
818. Id. at 2259.
819 Harris v. New York, 401 U.S. 222, 226 (1971). It is improper, however, to introduce illegally seized 

evidence for impeachment purposes if direct examination in no way touched upon the evidence. Agnello v. 
United States, 269 U.S. 20, 35 (1925); see United States v. Havens, 592 F.2d 848, 852 (5th Cir. 1979) 
(illegally seized evidence erroneously introduced to contradict defendant's denial of knowledge when 
existence of evidence not raised on direct examination); United States v. Phillips, 575 F.2d 97, 100 (6th Cir. 
1978) (illegally obtained statements properly introduced on cross-examination even though no instruction 
that statement to be used only for impeachment).

820. 428 U.S. 465 (1976).
821. Id. at 494. Compare Myers v. Rhay, 577 F.2d 504, 509 (9th Cir.) (per curiam) (opportunity for full 

and fair litigation at state level of claim of unconstitutional seizure of incriminating statements precludes 
review), cert, denied. 439 U.S. 968 (1978) with Gamble v. Oklahoma, 583 F.2d 1161,1165 (10th Cir. 1978) 
(state court determination that Miranda warnings attenuate taint of fourth amendment violation contrary 
to controlling constitutional standard and demonstrates lack of full and fair hearing).

822. Wong Sun v. United States, 371 U.S. 471, 484-87 (1963); Silverthorne Lumber Co. v. United States, 
251 U.S. 385, 391-92(1920).

823. Nardone v. United States, 308 U.S. 338, 341 (1939).

Significant limitations exist on the applicability of the exclusionary rule. 
For example, the rule applies only to evidence that the Government attempts 
to introduce directly; suppressed evidence may in certain circumstances be 
introduced for impeachment purposes.819 820 In addition, under the doctrine of 
Stone v. Powell320 federal courts will not review federal habeas corpus petitions 
alleging fourth amendment violations by state officers if the issue has been 
fully and fairly litigated in state court.821

Fruits of the Poisonous Tree. In addition to prohibiting the direct use of
illegally obtained evidence, the exclusionary rule requires the suppression of 
other evidence acquired through that information.822 Such “fruits of the 
poisonous tree”823 are admissible, however, if the prosecution can demon
strate either that the connection between the illegal activity and the discovery 
of the evidence has become sufficiently attenuated to dissipate the taint of the 
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illegal action824 or that the evidence was obtained from a source independent 
of the primary illegality.825

This Term in Dunaway v. New YorkS2b the Supreme Court held that 
detention of a suspect for custodial interrogation without probable cause 
violates the fourth and fourteenth amendments.827 Any statement made 
during such detention must be excluded unless an intervening event breaks 
the connection between the illegal detention and the statement.828 Under the 
Court’s holding in Dunaway, Miranda warnings and a voluntary waiver of 
fifth amendment rights alone are not sufficient to purge the taint of the illegal 
detention.829 Among the circumstances that courts should consider in deter
mining whether a confession is obtained by exploitation of an illegal arrest are 
“‘[t]he temporal proximity of the arrest and the confession, the presence of 
intervening circumstances . . . and, particularly, the purpose and flagrancy 
of the official misconduct.’”830 Applying these considerations to the case at 
bar, the Court found that the connection between the petitioner’s illegal arrest 
and his subsequent incriminating statements and sketches was not sufficiently 
attenuated to admit the evidence.831

824. Wong Sun v. United States, 371 U.S. 471, 487, 491 (1963); Nardone v. United States, 308 U.S. 338, 
341 (1939); see, e.g., United States v. Rodriguez, 585 F.2d 1234, 1242 (5th Cir.) (confession following 
illegal arrest admissible when defendant received Miranda warnings, knowingly and voluntarily waived 
rights, and obtained meaningful counsel from friend), rehearing en banc granted, 585 F.2d 1251 (5th Cir. 
Nov. 20, 1978); United States v. Rich, 580 F.2d 929, 937 (9th Cir.) (confession given one week after illegal 
arrest admissible because of lapse of time, repeated Miranda warnings, and defendant’s initiation of 
interview with agent), cert, denied, 439 U.S. 935 (1978); United States v. Carsello, 578 F.2d 199, 203 (7th 
Cir.) (exclusion of incriminating checks and invoices not required when voluntary cooperation of 
informants dissipated taint of illegal seizure of usury records), cert, denied, 439 U.S. 979 (1978); 
Hoonsilapa v. Immigration & Naturalization Serv., 575 F.2d 735, 738 (9th Cir.) (exclusion of official files 
not required merely because investigation of petitioner’s status triggered by discovery of identity during 
illegal search and arrest), modified, 586 F.2d 755 (9th Cir. 1978).

825. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920); see United States v. 
Humphries, 600 F.2d 1238, 1244 (9th Cir. 1979) (witness’ in-court identification of defendant based on 
previous contact admissible because not fruit of illegal arrest of defendant); United States v. Melvin, 596 
F.2d 492, 500-01 (1st Cir. 1979) (seizure of firearms in defendant’s home not fruit of statement obtained 
without Miranda warnings when search of home commenced before defendant questioned); United States 
v. Nelson, 593 F.2d 543, 544 (3d Cir. 1979) (per curiam) (assuming installation of tracking device in private 
plane unconstitutional, seizure of marijuana based on other information admissible); United States v. 
Corral-Martinez, 592 F.2d 263, 266 (5th Cir. 1979) (heroin discovered during search of car admissible 
because decision to search car made before illegally obtaining statements from defendant); United States v. 
Cain, 587 F.2d 678, 680 (5th Cir.) (sheriffs testimony about observations made before allegedly illegal 
arrest admissible), cert, denied, 99 S. Ct. 1543 (1979).

826. 99 S. Ct. 2248 (1979).
827. Id. at 2258.
828. Id. at 2259-60.
829. Id. at 2258-59 (following Brown v. Illinois, 422 U.S. 590, 630 (1975)); cf. Gamble v. Oklahoma, 583 

F.2d 1161, 1165 (10th Cir. 1978) (failure of state appellate court to recognize holding in Brown grounds for 
determination that defendant did not receive full and fair hearing in state court).

830. 99 S. Ct. at 2259 (quoting Brown v. Illinois, 422 U.S. 590, 603-04 (1975)). Consent may be a 
sufficient intervening event to dissipate the taint, but it must be voluntary. See United States v. Ballard, 573 
F.2d 913, 916 (5th Cir. 1978) (involuntary consent to search person and luggage does not remove effect of 
illegal stop); cf. United States v. Rodriguez, 585 F.2d 1234, 1242 (5th Cir.) (intervening "advice" of 
defendant’s friend to cooperate with police sufficient to dissipate taint of illegal arrest), rehearing en banc 
granted, 585 F.2d 1251 (5th Cir. Nov. 20, 1978).

831. 99 S. Ct. at 2260.
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Last Term in United States v. Ceccolini832 the Supreme Court held that 
when the fruit of illegal police action is live-witness testimony, the witness’ 
independent decision to testify may purge the taint.833 This term in United 
States v. Cruz834 the Fifth Circuit ruled that Ceccolini requires the application 
of three tests for determining the admissibility of live-witness testimony. 
Under Cruz, a court must inquire whether the causal relationship between the 
illegal search and the ultimate testimony is direct or remote, whether that 
relationship is weakened by the witness’ voluntary, detached reflection, and 
whether exclusion would deter similar abuses in the future.835 Applying these 
tests, the Fifth Circuit held that testimony was admitted erroneously when 
police initially questioned the witnesses at the scene of the illegal arrest; that 
the detention of the witnesses until trial militated against a finding of 
voluntariness; and that exclusion would deter future illegal searches.836

832. 435 U.S. 268 (1978).
833. Id. at 279-80; see United States v. Rubalcava-Montoya, 597 F.2d 140, 144 (9th Cir. 1978) (illegal 

search uncovered illegal aliens in trunk of car; testimony of aliens and codefendant driver suppressed 
because implicated in crime); United States v. Scios, 590 F.2d 956, 963-64 (D C. Cir. 1978) (en banc) 
(location of witness stemmed directly from illegal search; testimony suppressed because compelled by court 
order).

834 581 F.2d 535 (5th Cir. 1978) (en banc).
835. Id. at 543.
836. Id.
837. Aiderman v. United States, 394 U.S. 165, 174-75 (1969); see, e.g., United States v. Fredericks, 586 

F.2d 470, 481 (5th Cir. 1978) (defendants about whom witness supplied information lack standing to raise 
fifth amendment violations allegedly perpetrated on witness), cert, denied, 440 U.S. 962 (1979); United 
States v. York, 578 F.2d 1036, 1041 (5th Cir.) (defendant lacks standing to object to search of brother’s 
body cavities), cert, denied, 439 U.S. 1005 (1978); United States v. Choate, 576 F.2d 165, 177-78 (9th Cir.) 
(defendant addressee lacks standing to object to mail cover that recorded data on envelopes), cert, denied, 
439 U.S. 953 (1978).

838. Rakas v. Illinois, 439 U.S. 128, 137 (1978); United States v. Ceccolini, 435 U.S. 268, 275 (1978).
839. Rakas v. Illinois, 439 U.S. 128, 137 (1978); United States v. Calandra, 414 U.S. 338, 348-52 (1974).
840. 439 U.S. 128 (1978).
841. 362 U.S. 257 (1960).
842. Id. at 261; see United States v. Bush, 582 F.2d 1016, 1018-19 (5th Cir. 1978) (defendant lacks 

standing to contest seizure of pornographic films because no proprietary interest); United States v. 
Mendoza, 574 F.2d 1373, 1377 (5th Cir.) (defendant lacks standing to suppress tape of conversation 
between himself and government agent because no possessory interest), cert, denied, 439 U.S. 988 (1978); 
cf. United States v. Mazzelli, 595 F.2d 1 157, 1 158-60 (9th Cir. 1979) (stipulation by Government that one 
codefendant had possessory interest in other's suitcase sufficient to confer standing).

Standing to Challenge Constitutional Violations. Only those individuals
whose constitutional rights have been violated have standing to move to 
suppress illegally seized evidence.837 The reason for this restriction in the 
fourth amendment context is that the exclusionary rule keeps relevant and 
reliable evidence from the trier of fact and deflects the search for truth.838 The 
substantial social cost of exclusion outweighs the vindication of fourth 
amendment rights unless the defendant is the victim of a constitutional 
violation.839

This Term in Rakas v. Illinois840 the Supreme Court reevaluated and 
significantly altered the traditional theory of standing to challenge fourth 
amendment violations. Before Rakas it was fairly well settled by Jones v. 
United States841 that a defendant could establish standing by demonstrating 
ownership or possession of property at the time of its seizure,842 a proprietary 
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or possessory interest in the premises searched,843 or his legitimate presence 
on the premises at the time of the search.844 In addition, a defendant charged 
with a possessory crime had automatic standing to make a motion to suppress 
the seized item.845 In Rakas the Court determined that the concept of 
standing is more properly viewed in terms of substantive fourth amendment 
doctrine.846 The Court stated that “[t]he question is whether the challenged 
search or seizure violated the Fourth Amendment rights of a criminal 
defendant who seeks to exclude the evidence obtained during it.”847 Thus, a 
court must determine whether the alleged constitutional violation “infringed 
an interest of the defendant which the Fourth Amendment was designed to 
protect.”848 Applying this approach to the facts in Rakas, the Court held that 
the petitioners lacked standing to challenge the search of an automobile in 
which they were passengers because they had no reasonable expectation of 
privacy in the glove compartment and area under the seat of another’s car.849

In addition to establishing a new approach to standing, the Court in Rakas 
effectively overruled one part of Jones by holding that an individual’s 
legitimate presence on searched premises does not necessarily confer stand
ing.850 The Court expressly refused to decide the continuing validity of the

843. 362 U.S. at 261; see United States v. Rettig, 589 F.2d 418, 423-24 (9th Cir. 1978) (defendant has 
standing to contest search of residence when paid quarter of rent, used address for driver’s license, had key 
and unlimited access to residence, kept articles of clothing there, and resided there while in state). A 
defendant who bases his standing claim on a proprietary or possessory interest in the premises searched has 
the burden of proving that claim. See United States v. Bruneau, 594 F.2d 1190, 1192-93 (8th Cir. 1979) 
(defendant's assertion of part ownership in searched airplane dismissed as “incredulous”).

844. 362 U.S. at 267. But see note 850 infra and accompanying text (discussing change in rule).
845. 362 U.S. at 264; see United States v. Crowell, 586 F.2d 1020, 1026 (4th Cir. 1978) (no automatic 

standing when defendant charged not with possession, but with conspiracy to possess with intent to 
distribute), cert, denied, 440 U.S. 959 (1979); United States v. Rumpf, 576 F.2d 818, 823 (10th Cir.) (same), 
cert, denied, 439 U.S. 893 (1978); cf. United States v. Powell, 587 F.2d 443, 446-47 (9th Cir. 1978) (when 
one count of indictment charged possession, automatic standing at trial to challenge search of garage where 
marijuana found; acquittal on possession count forecloses challenge to search on appeal of conspiracy 
conviction).

846. 439 U.S. at 139.
847. Id. at 140.
848. Id. The court expressly refused to endorse the petitioner’s "target theory,” which would confer 

standing upon any defendant at whom a search was directed. Id. at 133-34. Although rejected by most 
courts, this theory has gained the support of some. See Aiderman v. United States, 394 U.S. 165, 207-09 
(1969) (Fortas, J., concurring in part and dissenting in part) (those against whom search directed should be 
included within category of those who may object); United States v. Dyar, 574 F.2d 1385, 1390-91 (5th 
Cir.) (defendants lack standing to challenge search of airplane because search not directed against them). 
cert, denied, 439 U.S. 982 (1978); United States v. Evans, 572 F.2d 455, 486 (5th Cir.) (defendant corporate 
officer has standing because seizure directed at him as well as at corporation), cert, denied, 439 U.S. 870 
(1978).

849. 439 U.S. at 148-49. Several circuits have had occasion to apply Rakas this term. Compare United 
States v. Ochs, 595 F.2d 1247, 1253 (2d Cir.) (defendant who has key to friend's car and can therefore 
exercise complete dominion and control over vehicle has reasonable expectation of privacy in it), cert, 
denied, 48 U.S.L.W. 3323 (Nov. 13, 1979) with United States v. Culbert, 595 F.2d 481, 482 (9th Cir. 1979) 
(per curiam) (defendants have no reasonable expectation of privacy in truck and ship they do not own and 
in which they are not present during search) and United States v. John Bernard Indus., Inc., 589 F.2d 
1353, 1362 (8th Cir. 1979) (defendant has no legitimate expectation of privacy in business records seized 
from office when numerous employees had access to papers and desk from which items removed property 
of federal government) and United States v. Williams, 589 F.2d 210, 213-14 (5th Cir. 1979) (defendant has 
no legitimate expectation of privacy in hold of merchant vessel).

850. 439 U.S. at 142-43. The Court stated that an individual’s legitimate presence on the premises 
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other basis for standing under Jones, namely that a defendant charged with a 
possessory crime has automatic standing to contest the seizure of the illegal 
item.* 851

searched was “too broad a gauge for the measurement of Fourth Amendment rights” and that the language 
in Jones "cannot be taken in its full sweep beyond the facts of that case.” Id. In Jones the petitioner was 
present at the time of the search of an apartment owned by a friend. He had a key to the apartment and a 
change of clothes there, and he was the sole occupant at the time of the search. 362 U.S. at 259. The Court 
held that these circumstances gave the petitioner standing to object to the seizure of narcotics and 
paraphernalia from a bird’s nest outside the apartment window. Id. at 265-67.

851 439 U.S. at 135 n.4. In Simmons v. United States, 390 U.S. 377 (1968), the Supreme Court held that 
the fifth amendment privilege against self-incrimination prohibits the Government from introducing at 
trial testimony given by a defendant at a suppression hearing that establishes a possessory interest. Id. at 
394. In Brown v. United States, 411 U.S. 223 (1973), the Court left open the question whether Simmons 
eliminated the automatic standing rule of Jones. Id. at 228-29. This issue remains unanswered after Rakas.
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II. Preliminary Proceedings

PROSECUTORIAL discretion

The separation of powers doctrine generally prohibits judicial interference 
with a prosecutor’s discretion to initiate and control the course of a criminal 
prosecution. The cases handed down this term continue to support a 
prosecutor’s broad authority to decide whom to prosecute,852 what charges to 
bring,853 and when to bring them.854 Nevertheless, the judiciary bears the 
responsibility of protecting the individual against the exercise of this discre
tion when it encroaches on constitutionally protected rights.855 The courts 
will overturn a conviction upon a showing that the prosecution was motivated 
by vindictiveness.856 Vindictiveness may be shown by demonstrating that the

852. See, e.g., United States v. Catlett, 584 F.2d 864, 868 (8th Cir. 1978) (alleged policy of prosecuting 
individuals who publicly asserted personal privilege not to pay “war” taxes upheld as serving legitimate 
government interest of promoting compliance with federal tax laws); United States v. Kahl, 583 F.2d 1351, 
1354 (5th Cir. 1978) (policy of prosecuting tax protesters not abuse of discretion in absence of showing that 
government knowingly failed to prosecute other persons guilty of similar offense); United States v. 
Johnson, 577 F.2d 1304, 1309 (5th Cir. 1978) (same); United States v. Cooper, 577 F.2d 1079, 1086 (6th 
Cir.) (decision to prosecute defeated congressional candidate for bank fraud without prosecuting other 
participants in scheme not unconstitutionally discriminatory in absence of showing that decision based on 
impermissible considerations), cert, denied. 439 U.S. 868 (1978).

853. See United States v. Batchelder, 99 S. Ct. 2198, 2204 (1979) (prosecutor may choose to indict under 
one of two provisions of statute that proscribe similar conduct but provide for different penalties); United 
States v. Fitzgibbon, 576 F.2d 279, 283 (10th Cir.) (choice of applicable statutes under which customs 
violators charged within prosecutors’ discretion), cert, denied. 439 U.S. 910 (1978).

854. See, e.g., United States v. Valenzuela, 596 F.2d 824, 826-27 (9th Cir. 1979) (prosecutor under no 
duty to file charges as soon as probable cause exists in criminal investigation involving more than one 
person or more than one criminal act unless delay would deny defendant due process); United States v. 
Stinson, 594 F.2d 982, 984 (4th Cir. 1979) (preindictment delay caused by need to continue investigation of 
illegal firearms purchases not violative of defendant’s due process rights); United States v. Robertson, 588 
F.2d 575, 577 (8th Cir. 1978) (neither period during which Government unaware of defendant’s 
involvement in crime nor period of active investigation considered in support of claim of unreasonable 
preaccusation delay), cert, denied, 99 S. Ct. 2166 (1979); United States v. Ramos Algarin, 584 F.2d 562, 
567-68 (1st Cir. 1978) (good faith delay to gather evidence to support claim of wrongful intent or existence 
of scheme upheld). See generally notes 1237-53 infra and accompanying text (discussion of standards 
governing preaccusation delay by prosecution).

855. See United States v. Johnson, 577 F.2d 1304, 1307 (5th Cir. 1978) (although great deference given 
to exercise of prosecutorial discretion, courts bear responsibility for protecting individuals against 
invasions of constitutional rights by all branches of government); cf. United States v. Nixon, 418 U.S. 683, 
703 (1974) (although interpretation of Constitution by each branch of government in performance of 
constitutionally assigned duties entitled to great respect, courts remain ultimate arbiter of Constitution); 
Marbury v. Madison. 1 Cranch 137, 176 (1803) (province and duty of the judiciary is to say “what the law 
is”).

An individual may have a private right of action under general tort law if he can show that a malicious 
prosecution was either initiated or continued without probable cause. See Hampton v. Hanrahan, 600 F.2d 
600, 630 (7th Cir. 1979) (action for malicious prosecution on grounds that state deprived individual of 
constitutional rights; absence of probable cause essential element of tort action).

856. Blackledge v. Perry, 417 U.S. 21, 27-28 (1974) (potential for vindictiveness renders unconstitution
al prosecutor’s reindictment on more serious charge of defendant appealing conviction on lesser charge). 
The concept that the Constitution limits a prosecutor’s discretion, however, is not new to our 
jurisprudence. Nearly a century ago, the Supreme Court concluded that the administration of laws “with 
an evil eye and an unequal hand, so as practically to make unjust and illegal discrimination between 
persons in similar circumstances” constitutes a denial of equal protection of the laws. Yick Wo v. Hopkins, 
118 U.S. 356, 373-74(1886).
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prosecutor is seeking to discourage a defendant from exercising his constitu
tional rights857 or that the crime is one for which the defendant is being 
selectively prosecuted.858 To support a defense of selective prosecution, a 
defendant must make a prima facie showing that others similarly situated 
have not been prosecuted for similar conduct and that the Government’s 
decision to prosecute was based on impermissible grounds such as the 
defendant’s race, religion, or political beliefs.859

The Supreme Court stated in Blackledge v. Perry860 that when raising a 
claim of vindictive prosecution an actual retaliatory motive need not be 
demonstrated, and that mere apprehension of vindictiveness is sufficient to 
constitute a per se violation of an individual’s right to due process.861 
Nevertheless, in Jackson v. Walker*62 the Fifth Circuit this term followed one 
of its earlier decisions in holding that in some cases the mere apprehension of 
vindictiveness is sufficient to establish only a prima facie case of vindictive
ness that may be rebutted by the prosecution.863

857. See Miracle v. Estelle, 592 F.2d 1269, 1275, 1277 (5th Cir. 1979) (retrial of defendant on more 
serious charge following successful challenge to original conviction violates defendant’s constitutional right 
to challenge original prosecution); United States v. Sturgill, 563 F.2d 307, 309 (6th Cir. 1977) (prosecutor’s 
addition of two counts in indictment after defendant exercised right to trial not violative of due process 
when potential fine and prison sentence not increased); Hardwick v. Doolittle, 558 F.2d 292, 300-03 (5th 
Cir. 1977) (remand to determine whether petitioner's extensive exercise of procedural rights motivated 
prosecutor to add new charges to indictment), cert, denied, 434 U.S. 1048 (1978).

858. Yick Wo v. Hopkins, 118 U.S. 356, 373-74(1886).
859. The cases decided this term demonstrate the practical difficulties a defendant faces in establishing 

the elements of selective prosecution. See, e.g.. United States v. Hughes, 585 F.2d 284, 288 (7th Cir. 1978) 
(prosecution for violation of criminal law presumed to be undertaken in good faith and in nondiscriminato- 
ry fashion; defendant’s burden to show vindictive prosecution not met when record showed that any 
selective enforcement benefited rather than harmed defendant); United States v. Catlett, 584 F.2d 864, 865- 
66 (8th Cir. 1978) (war protester claiming vindictive prosecution not entitled to evidentiary hearing when 
insufficient facts alleged to show that others similarly situated not prosecuted); United States v. Kahl, 583 
F.2d 1351, 1354 (5th Cir. 1978) (tax protester’s vindictiveness claim fails in absence of showing that 
government knowingly failed to prosecute others who failed to file tax returns); United States v. Douglass, 
579 F.2d 545, 550 (9th Cir. 1978) (prosecution for illegal entry on military base upheld when defendant 
protester failed to show decision to prosecute based on impermissible criterion); United States v. Johnson, 
577 F.2d 1304, 1309 (5th Cir. 1978) (in absence of showing that prosecution based on impermissible 
grounds, prosecution of tax protester serves legitimate interest in punishing flagrant violators and deterring 
violations by others); United States v. Erne, 576 F.2d 212, 216 (9th Cir. 1978) (prima facie case of selective 
prosecution not established when allegations of vindictiveness focused on official several steps removed 
from ultimate decision to prosecute); Arias v. United States, 575 F.2d 253, 255 (9th Cir.) (bare allegation 
that perjury prosecution resulted from prosecutor’s displeasure at hung jury during original trial on drug 
charges insufficient to satisfy defendant's burden of showing prosecutorial misconduct), cert denied, 439 
U.S. 868 (1978).

860. 417 U.S. 21 (1974).
861. Id. at 28. In Blackiedge the defendant, convicted of a misdemeanor in a state court, claimed a 

statutory right to a trial de novo in a higher court. The prosecutor subsequently obtained a superseding 
indictment charging the defendant with a felony based on the same act as the earlier charge. Id. at 22-23. 
The Supreme Court held that the second indictment violated the defendant's due process rights despite a 
lack of evidence of actual maliciousness or vindictiveness. Id. at 28. The Court stated that the threat of 
reindictment on a more serious charge would make defendants so fearful of potential prosecutorial 
vindictiveness that they would be deterred from exercising their constitutional rights in attacking the 
original indictment. Id. at 27-28.

862. 585 F.2d 139 (5th Cir. 1978).
863. Id. at 141-42, 148-49 (citing Hardwick v. Doolittle, 559 F.2d 292 (5th Cir. 1977), cert, denied, 434 

U.S. 1049 (1978)). The court in Hardwick stated that the prosecution may rebut a prima facie showing of 
vindictiveness by establishing that the reasons for adding new charges in a second indictment were other 
than to punish the defendant for exercising his legal rights. 559 F.2d at 301.
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The petitioner in Jackson was originally indicted on state charges of 
aggravated kidnapping, armed robbery, and conspiracy to kidnap.864 Jackson, 
however, was convicted of a lesser charge of simple kidnapping and given the 
maximum sentence of five years imprisonment and a $2000 fine.865 The state’s 
highest court reversed on the ground that a statement Jackson made to police 
was inadmissible under the sixth amendment.866 Five months later, Jackson 
was indicted again, this time for aggravated burglary, armed robbery, and 
aggravated kidnapping.867 She was tried and convicted on the burglary 
charge, which carried a maximum sentence of thirty years, and was sentenced 
to twelve years with credit for time served.868 869 On petition for habeas corpus, 
the federal district court found that the second prosecution, coming after her 
successful appeal of the earlier conviction, created a reasonable apprehension 
of vindictiveness and thus constituted a per se violation of her constitutional 
right to due process under Blackledge.369 The court of appeals reversed, 
holding that actual vindictiveness must be shown when the infringement of a 
prosecutor’s discretion caused by the quashing of a second indictment 
outweighs the chilling effect of that second indictment on the exercise of a 
defendant’s right of appeal.870 In dictum, the court suggested that the 
Blackledge per se rule would still apply in those situations that involve the 
mere substitution of a more serious charge and not the initiation of a separate 
prosecution for other crimes growing out of the same or related activities.871 
In applying its balancing test, the Fifth Circuit in Jackson found that the 
prosecutorial interest outweighed the petitioner’s appeal interest872 and 
therefore remanded to allow the prosecutor an opportunity to rebut the prima 
facie evidence of vindictiveness.873 874

864. 585 F.2d at 141. The charges carried maximum sentences of life imprisonment, 99 years, and 20 
years, respectively. Id.

865. Id.
866. Id.
867. Id.
868. Id.
869. Id; see notes 860-61 supra and accompanying text.
870. 585 F.2d at 145-48.
871. Id. at 143-44; accord, Hardwick v. Doolittle, 558 F.2d 292, 300-03 (5th Cir. 1977) (actual 

vindictiveness required when prosecutor adds new charge for relatively distinct criminal conduct that 
occurred in same spree of activity as original indictment), cert, denied, 434 U.S. 1049 (1978). See also 
United States v. Thomas, 593 F.2d 615, 623-24 (5th Cir. 1979) (actual vindictiveness required when 
prosecutor adds charge for offense not based on same spree of activity as original indictment); United 
States v. Jones, 587 F.2d 802, 805 (5th Cir. 1979) (prosecutor’s reindictment with additional count upon 
discovery of new evidence not violative of due process when circumstances negated possibility of 
vindictiveness).

872. 585 F.2d at 145-48. The court found that several considerations weighed in favor of permitting the 
second indictment: (1) The second indictment was less harsh than the first; (2) the second charge 
prosecuted was less harsh than the first charge prosecuted; (3) the prosecutor passed up the opportunity to 
prosecute the armed robbery charge, choosing instead the lesser offense of aggravated burglary; and (4) the 
prosecutor asked the judge to set the punishment at less than the maximum sentence for aggravated 
burglary. Id. at 146-47.

873. Id. at 148-49.
874. 99 S. Ct. 2198 (1979).

This Term in United States v. Batchelder394 the Supreme Court resolved the 
question of whether Congress may sanction a prosecutor’s discretion to 
charge an offender under alternate statutes that proscribe identical conduct 
but provide for widely varying penalties. In Batchelder the defendant was 
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convicted of receiving a firearm that had traveled in interstate commerce in 
violation of the Omnibus Crime Control and Safe Streets Act of 1968.875 The 
defendant was sentenced under a provision of the Act that carried a five-year 
maximum prison term even though his conduct also violated a similar 
provision authorizing only a two-year maximum term.876 The Seventh Circuit 
held that Batchelder was improperly sentenced to a five-year term on the 
ground that the “ambiguity” created by the overlapping provisions should be 
resolved in favor of the more lenient penalty.877 In reversing the Seventh 
Circuit and upholding the sentence, the Supreme Court found nothing in the 
language or history of the Act to indicate that one sentencing provision 
limited the other in any way, and concluded that each operated independent
ly.878 The Court held that, in the absence of discrimination against a 
particular class of defendants, the Government was free to choose to indict an 
accused under either provision.879 In reaching this result, the Court reasoned 
that there was “no appreciable difference” between the discretion a prosecu
tor exercises when deciding whether to bring charges under one of two 
statutes with different elements and the discretion he exercises when choosing 
between two statutes with identical elements.880

875. Id. at 2200.
876. Id. Compare 18 U.S.C. § 924(a) (1976) (providing for possible penalty of $5000 fine and five years 

imprisonment for receipt of firearms or ammunition transported in interstate commerce by an individual 
indicted for or convicted of crime punishable by prison term in excess of one year) with 18 U.S.C. app. 
§ 1202(a) (1976) (providing for penalty of not more than $10,000 fine, maximum two years imprisonment, 
or both for transportation or receipt of a firearm in interstate commerce by convicted felon).

877. 581 F.2d 626, 629-30 (7th Cir.), rev'd, 99 S. Ct. 2198 (1979). The Seventh Circuit expressed 
“serious doubts” about the constitutionality of statutory provisions that prescribe different penalties for 
identical conduct, and adopted its restrictive reading of the Act in order to avoid the constitutional 
question. Id. at 633-34.

878. 99 S. Ct. at 2201.
879. Id. at 2204. See also United States v. Holmes, 594 F.2d 1167, 1175 (8th Cir. 1979) (upholding 

prosecutor’s discretion to charge defendant under alternate provisions of Safe Streets Act on ground that 
Congress’ enactment of both provisions in same statute was designed to give prosecutors choice).

880. 99 S. Ct. at 2205.
881. See Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) (prosecutorial threat requiring defendant to 

plead guilty to original charge or face more serious charge upon reindictment does not violate due process); 
Chapman v. Estelle, 593 F.2d 687, 690 (5th Cir. 1979) (prosecutor not required to reoffer same plea bargain 
after defendant withdraws guilty plea; no possibility of apprehension of vindictiveness when prosecutor 
refuses to offer same bargain that defendant succeeded in overturning).

882. See Abbate v. United States, 359 U.S. 187, 194-95 (1959) (successive state-federal prosecutions for 
same criminal conduct not barred by double jeopardy clause); United States v. Lanza, 260 U.S. 377, 382 
(1922) (act denounced as crime by both national and state sovereignties is offense against peace and dignity 
of both and may be punished by each).

883. See Rinaldi v. United States, 434 U.S. 22, 27 (1977) (per curiam) (Petite policy represents 
Government’s response to Supreme Court's concern over possible unfairness associated with successive 
state-federal prosecutions based on same conduct); Bartkus v. Illinois, 359 U.S. 121, 138 (1959) (self-

Other limits on the Blackledge rule against vindictive prosecutions have 
been imposed. For example, the courts have been reluctant to interfere with a 
prosecutor’s broad discretion to engage in plea bargaining even when claims 
of prosecutorial vindictiveness have been raised.881 Similarly, the concept of 
dual sovereignty also limits the potential reach of the Blackledge rule.882 
Although the Supreme Court has repeatedly expressed concern over the 
possible abuses of dual prosecutions,883 the circuits have consistently allowed
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successive state-federal prosecutions for the same criminal conduct.884 In 
response to concern about the problems engendered by multiple prosecutions, 
the Department of Justice in 1959 adopted an internal policy, known as the 
Petite policy,885 under which the Federal Government will decline to bring a 
prosecution after a state prosecution based on the same criminal conduct 
unless there is a compelling federal interest886 and unless the approval of an 
Assistant Attorney General has been obtained.887 Because the Petite policy is 
a wholly internal practice of self-restraint on the part of the Department of 
Justice, the courts refuse to interfere with its application in the absence of an 
abuse of discretion.888

restraint required when federal system yields results with which court has little sympathy); United States v. 
Lanza, 260 U.S. 377, 383 (1922) (federal system administered in “benignant spirit”; defendants should be 
subject to dual state-federal prosecutions only “in instances of peculiar enormity”).

884. See, e.g., United States v. Hayes, 589 F.2d 811, 817-18 (5th Cir. 1979) (double jeopardy claim 
involving successive state-federal prosecutions must fail unless and until Supreme Court overturns Abbate); 
United States v. Malatesta, 583 F.2d 748, 757 (5th Cir. 1978) (federal prosecution after state acquittal does 
not place defendant in double jeopardy, even if crimes charged identical), aff d en banc, 590 F.2d 1379 (5th 
Cir.), cert, denied, 440 U.S. 962 (1979); United States v. Wallace, 578 F.2d 735, 739 (8th Cir.) (state and 
federal governments have legitimate, although not necessarily identical, interests in the prosecution of 
individual for acts made criminal under laws of both), cert, denied, 439 U.S. 898 (1978).

885. 9 United States Attorneys’ Manual 2.142. The policy derives its name from the case in which its 
existence was first acknowledged by the Supreme Court. Petite v. United States, 361 U.S. 529 (1960) (per 
curiam). See generally Note, The Petite Policy: An Example of Enlightened Prosecutorial Discretion, 66 
Geo. L.J. 1137 (1978).

886. See United States v. Nelligan, 573 F.2d 251, 254-55 (5th Cir. 1978) (federal prosecution not barred 
when state-initiated charges dismissed for failure to grant defendant speedy trial; fairness concern of Petite 
policy not implicated when no determination of guilt or innocence in state prosecution and defendant not 
burdened with trial).

887. See United States v. Hayes, 589 F.2d 811, 818 (5th Cir. 1979) (decision to waive Petite policy for 
prosecution of alleged violations of civil rights made on individual basis).

888. See, e.g., United States v. Snell, 592 F.2d 1083, 1087-88 (9th Cir.) (defendant may not invoke Petite 
policy violation as bar to federal prosecution because policy not constitutionally required), cert, denied, 99 
S. Ct. 2889 (1979); United States v. Wedelstedt, 589 F.2d 339, 343 (8th Cir. 1978) (enforcement of Petite 
policy lies solely within discretion of Attorney General), cert, denied, 99 S. Ct. 2836 (1979); United States 
v. Hayes, 589 F.2d 811,818 (5th Cir. 1979) (without showing of discriminatory prosecution, courts will not 
review alleged violations of Petite policy; individuals caught in net of increased awareness and sensitivity to 
particular classes of crimes cannot justify conduct on grounds that community was more tolerant of similar 
transgressions at time of illegal activity); United States v. Wallace, 578 F.2d 735, 740 (8th Cir.) (decision to 
waive Petite policy involves exercise of prosecutorial discretion which is improper subject for judicial 
evaluation), cert, denied, 439 U.S. 898 (1978).

889. U.S. Const, amend. V; see Stirone v. United States, 361 U.S. 212, 218 (1960) (fifth amendment 
limits defendant’s jeopardy to offenses charged by group of fellow citizens acting independently of either 
prosecuting attorney or judge); cf. United States v. Haas, 583 F.2d 216, 219 (5th Cir. 1978) (requirement 
that indictment reflect charges actually brought by grand jury intended to preclude prosecutor’s 
interpretation of such charges), cert, denied, 99 S. Ct. 1788 (1979); United States v. Carroll, 582 F.2d 942, 
943-45 (5th Cir. 1978) (indictment requirement of fifth amendment violated when court instructed jury 
that defendant was charged with offense not set out in indictment).

INDICTMENTS

The fifth amendment requires that any federal prosecution for a “capital or 
otherwise infamous crime” be initiated by an indictment returned by a grand 
jury.889 In general, this right applies only to felony prosecutions, which are 
defined under federal law as offenses punishable by death or by imprisonment 
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for a term exceeding one year.8911 If a defendant is tried on multiple counts, 
each of which is punishable by imprisonment of one year or less, the 
indictment requirement of the fifth amendment does not apply.891 Although 
the Federal Rules of Criminal Procedure require that an offense punishable by 
death be prosecuted by indictment,892 a defendant in a noncapital case may 
waive his right to indictment by grand jury and allow proceedings to be 
initiated by information.893 The constitutional right to indictment by grand 
jury, however, does not extend to state prosecutions.894

A defendant may move to dismiss an indictment before trial under rule 
12(b) of the Federal Rules of Criminal Procedure.895 Although the denial of a 
defendant’s motion to dismiss is generally not considered to be an appealable 
final order,896 the Supreme Court has held that the refusal to dismiss an 
indictment when a double jeopardy claim is raised may be appealed without 
awaiting trial on the merits.897 Although rule 12(b)(2) requires a defendant to

890. 18 U.S.C. § 1 (1976); Fed. R. Crim. P. 7(a). Although an offense is defined as an “infamous” 
cnme if it is punishable by death, hard labor, or incarceration in a penitentiary, Mackin v. United States, 
117 U.S. 348, 352 (1886), a defendant who is sentenced to a term of imprisonment of one year or less may 
not be incarcerated in a penitentiary unless he consents. 18 U.S.C. § 4083 (1976). Therefore, a defendant 
charged with a crime punishable by imprisonment for a term of one year or less may not be made to serve 
his sentence in a penitentiary and thus has not been accused of an “infamous crime” chargeable only by 
indictment. See United States v. Kahl, 583 F.2d 1351, 1355 (5th Cir. 1978) (charge of failure to file tax 
returns punishable by maximum sentence of one year imprisonment does not hold defendant to answer for 
infamous crime and does not require indictment).

891. See United States v. Johnson, 585 F.2d 374, 377 (8th Cir.) (per curiam) (when defendant tried on 
multiple counts, each punishable by maximum sentence of one-year imprisonment, no fifth amendment 
right to prosecution by indictment), cert, denied, 440 U.S. 921 (1978); United States v. Kahl, 583 F.2d 
1351, 1355 (5th Cir. 1978) (although defendant sentenced to one-year imprisonment on each of two counts 
for total of two years imprisonment, offense not converted into infamous crime).

892. Fed. R. Crim. P. 7(a).
893. Id. 7(a), (b); see United States v. Scavo, 593 F.2d 837, 843 (8th Cir. 1979) (failure of plea bargain 

did not void waiver of indictment when memorandum of plea bargaining agreement did not indicate waiver 
part of bargain and motion to withdraw plea not conditioned on withdrawal of waiver; waiver of 
indictment entered in conjunction with transfer of venue still effective when case returned to original 
venue).

894. See Alexander v. Louisiana, 405 U.S. 625, 633 (1972) (fifth amendment right to indictment by 
grand jury not applicable to states by fourteenth amendment); Hurtado v. California, 110 U.S. 516, 537-38 
(1884) (state felony proceedings may be initiated by information rather than indictment); Brown v. 
Wainwright, 576 F.2d 1148, 1149 (5th Cir. 1978) (no constitutional right to indictment by grand jury in 
state felony prosecution).

895. See Fed. R. Crim. P. 12(b) (any defense or objection capable of determination without trial of 
general issue may be raised by pretrial motion). A defense is “capable of determination” within the 
meaning of rule 12(b) if the trial of the facts surrounding the commission of the alleged offense would be of 
no assistance in determining the validity of the defense. United States v. Covington, 395 U.S. 57, 60 (1969); 
see United States v. Korn, 557 F.2d 1089, 1090-91 (5th Cir. 1977) (pretrial motion to dismiss indictment 
may be granted if infirmity in prosection involves question of law rather than question of fact).

896. See United States v. MacDonald, 435 U.S. 850, 853-54, 858-61 (1978) (denial of defendant's motion 
to dismiss indictment on speedy trial grounds not immediately appealable because claim lacks requisite 
finality, is not sufficiently independent of trial outcome, and does not involve right irreparably lost without 
pretrial appellate review).

897. Abney v. United States, 431 U.S. 651, 662 (1977). The Court based its decision on the collateral 
order doctrine articulated in Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949). The Abney 
Court emphasized that the denial of a motion to dismiss on double jeopardy grounds is a final order that is 
collateral to the principle issue at the accused's criminal trial, and that the rights conferred by the double 
jeopardy clause “would be significantly undermined if appellate review of double jeopardy claims were 
postponed until after conviction and sentence.” 431 U.S. at 659-60. 
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move to dismiss before trial or risk waiver,898 rule 12(f) excuses a failure to so 
move when good cause is shown.899

An indictment may be challenged at any time on the grounds that the court 
lacks jurisdiction900 or that the indictment fails to charge a punishable 
offense.901 An indictment also may be dismissed under the Interstate Agree
ment on Detainers Act,902 which requires the speedy disposition of charges 
pending in one jurisdiction against a prisoner in lawful custody in another 
jurisdiction.903 An indictment itself is not evidence, and unless prejudice is 
shown it may not be attacked on the grounds that it contains information 
unrelated to the offense charged.904

The Government may move to dismiss an indictment with leave of the 
court, but it may not do so during trial without the defendant’s consent.905

898. Fed. R. Crim. P. 12(b)(2).
899. Id. 12(f); see United States v. Cathey, 591 F.2d 268, 271 (5th Cir. 1979) (good cause shown for 

defendant's failure to raise pretrial motion to dismiss indictment on grounds of perjured grand jury 
testimony when grand jury transcript not available until after trial began).

900. See Brown v. United States, 549 F.2d 954, 955 (4th Cir.) (indictment valid because Maryland 
district court had jurisdiction over serviceman stationed in West Germany), cert, denied, 430 U.S. 949 
(1977).

901. Fed. R. Crim. P 12(b)(2).
902. 18 U.S.C. app. §§ 1-8(1976).
903. Id. § 2, art. I. Article III of the Agreement sets forth a procedure by which a detainer may be filed 

by authorities in one jurisdiction against a prisoner incarcerated in another jurisdiction, and by which the 
accused may demand a speedy disposition of the charges giving rise to the detainer. Id. § 2, art. III. If a 
prisoner demands a speedy trial pursuant to Article III, the jurisdiction that filed the detainer is required to 
bring the defendant to trial within 180 days or risk dismissal with prejudice. Id. § 2, art. 111(a) Article 
111(d) also requires the disposition of all outstanding charges in a jurisdiction prior to the return of the 
prisoner to the original place of incarceration; any charges left untried after the prisoner has been returned 
also will be dismissed with prejudice. Id. § 2, art. 111(d).

Article IV permits a prosecutor who has lodged a detainer against a prisoner in another participating 
jurisdiction to secure temporary custody of a prisoner for disposition of outstanding charges. Id. § 2, art. 
IV. Once a prosecuting authority has gained temporary custody over a prisoner by a “written request” to 
the jurisdiction of incarceration under Article IV(a), Article IV(c) requires that trial must commence 
within 120 days of the prisoner’s arrival in the jurisdiction seeking custody. Id. § 2, art. IV(c) Article 
IV(e) provides that the requesting jurisdiction must complete the prosecution before returning the prisoner 
to the jurisdiction of original incarceration or face dismissal. Id. § 2, art. I V(e); see United States v Mauro, 
436 U.S. 340, 357-65 (1978) (writ of habeas corpus ad prosequendum considered “written request for 
temporary custody” of prisoner within meaning of Interstate Agreement on Detainers; when state prisoner 
against whom detainer lodged transferred to federal custody pursuant to writ, trial on federal charges must 
commence within time limits set by Article IV); United States v. Eaddy, 595 F.2d 341, 343-45 (6th Cir. 
1979) (when requesting jurisdiction failed to bring defendant to trial within appropriate time period, failure 
of defendant to request return to original jurisdiction did not bar defendant from invoking sanctions of 
Agreement); United States v. Dixon, 592 F.2d 329, 335-38 (6th Cir.) (no violation of Agreement when 
federal prosecutor made written request for temporary custody at behest of defense counsel to permit latter 
to confer with client and then returned prisoner to state custody without disposing of outstanding federal 
charges; Article IV applicable only to temporary custodies intended to facilitate prosecution of prisoner), 
cert, denied. 99 S. Ct. 2179 (1979).

904. See United States v. Lyman, 592 F.2d 496, 502 (9th Cir. 1978) (indictment not evidence; no 
prejudice when jury so instructed despite improper naming of unindicted coconspirators in indictment), 
cert, denied. 99 S. Ct. 2864 (1979).

905. Fed. R. Crim. P. 48(a). In certain circumstances the court must grant the prosecutor's request for 
dismissal. See Rinaldi v. United States, 434 U.S. 22, 31 (1977) (court must dismiss at Government's request 
when defendant faces prosecution for same acts under state law). But cf. United States v. Welch, 572 F.2d 
1359, 1368 (9th Cir.) (per curiam) (federal court without authority to dismiss indictment on defendant’s 
motion when defendant faces state and federal prosecution for same acts), cert, denied, 439 U.S. 842 (1978). 
See also notes 885-88 supra and accompanying text (Petite policy).
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The court also may dismiss an indictment if there has been unnecessary delay 
in presenting the charge to the grand jury or in bringing the defendant to 
trial.906 In addition to the courts’ general supervisory powers to sustain a 
challenge to an indictment on grounds of prejudicial delay,907 Congress has 
set maximum time limits within which indictments on particular offenses 
must be brought.908

Challenges to the Evidence. A facially valid indictment may not be
challenged on grounds that the Government presented insufficient or incom
petent evidence to the grand jury909 or failed to present evidence that would 
have undercut the credibility of a Government witness.910 Although an 
indictment based on evidence that later proves to be false will survive 
challenge,911 a defendant may successfully attack an indictment on due 
process grounds when the Government knows that the indictment is based at 
least partially on perjured testimony, the misstatements are material to the 
offense charged, and jeopardy has not attached.912

906. Fed. R. Crim. P. 48(b).
907. See United States v. Marion, 404 U.S. 307, 324-25 (1971) (due process clause may be invoked to 

dismiss indictment sought after prejudicial delay motivated by desire to harass or gain tactical advantage). 
See generally notes 1237-53 infra and accompanying text (speedy trial).

908. See United States v. Marion, 404 U.S. 307, 322-24 (1971) (statutes of limitations afford defendant 
primary protection against excessive preaccusation delay).

909. Costello v. United States, 350 U.S. 359, 363-65 (1956) (challenge to indictment on grounds of 
insufficient or incompetent evidence rejected as amounting to premature trial of issues raised); see United 
States v. Calandra, 414 U.S. 338, 343, 346 (1977) (illegally obtained evidence may be presented to grand 
jury; exlusionary rule does not apply); United States v. Siegel, 587 F.2d 721, 728 (5th Cir. 1979) 
(presentation of hearsay testimony of investigating officer in lieu of readily available testimony by direct 
witness not constitutionally defective or inherently wrong); United States v. Sullivan, 578 F.2d 121, 124 
(5th Cir. 1978) (per curiam) (in absence of perjury or Government misconduct, indictment based on 
testimony that later proved of questionable reliability not invalid); United States v. Brown, 574 F.2d 1274, 
1275-76 (5th Cir.) (although indictment based solely on hearsay evidence, not abuse of discretion for trial 
court to refuse to dismiss), cert, denied, 439 U.S. 1046 (1978).

The Second Circuit, however, has held that a court may exercise its supervisory powers to dismiss an 
indictment based on hearsay if the prosecutor deceived the grand jury concerning the hearsay nature of the 
testimony presented, or if there is a high probability that the indictment would not have been returned had 
eyewitness testimony been used. United States v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972); see Circuits 
Note: 1976-1977 Term, supra note 1, at 380 & nn. 862-65; cf. United States v. Cathey, 591 F.2d 268, 272 
n.5, 273 (5th Cir. 1979) (indictment based on hearsay not commendable when use of available transcript 
would have avoided problem of witness’ misstatements; nevertheless, indictment subject to dismissal only if 
“integrity” of grand jury proceedings impaired).

910. See United States v. Thompson, 576 F.2d 784, 786 (9th Cir. 1978) (grand jury need not be advised 
of all matters bearing on credibility of witnesses), cert, denied, 99 S. Ct. 2001 (1979); United States v. 
Brown, 574 F.2d 1274, 1275-76 (5th Cir.) (Government not required to produce evidence in its possession 
bearing on lack of credibility of witnesses), cert, denied, 439 U.S. 1046 (1978). But cf. 9 United States 
Attorneys’ Manual 11.334 (prosecuting attorneys directed to present to grand jury substantial evidence 
that directly negates inference of subject’s guilt).

911. See United States v. Cathey, 591 F.2d 268, 271-73 (5th Cir. 1979) (dismissal not warranted when 
alleged perjury of government agent not proven and allegedly false statements not material to offense); 
United States v. Sullivan, 578 F.2d 121, 124 (5th Cir. 1978) (in absence of perjury or governmental 
misconduct, indictment valid although based on testimony later shown questionable); cf. United States v. 
Parsons, 585 F.2d 941, 942-43 (8th Cir. 1978) (per curiam) (suppression of contraband seized at arrest of 
defendant pursuant to indictment based on hearsay not required; subsequent indictment for possession of 
contraband valid because false hearsay statement not made knowingly, intentionally, or with reckless 
disregard for truth), cert, denied, 439 U.S. 1133 (1979).

912. United States v. Basurto, 497 F.2d 781, 785-86 (9th Cir. 1974). A subsequent Ninth Circuit
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Sufficiency. The fifth amendment requires that a person prosecuted for
an infamous crime be tried only on a presentment or indictment returned by a 
grand jury that is sufficiently specific to protect a defendant from being placed 
in double jeopardy.* 913 In addition, an indictment must satisfy the sixth 
amendment by ensuring that a defendant is sufficiently informed of the nature 
and cause of the accusation to prepare his defense.914 Rule 7(c)(1) of the 
Federal Rules of Criminal Procedure enforces these constitutional standards 
by requiring that an indictment be a plain, concise, and definite written 
statement of the essential facts constituting the offense charged.915 Rule 
7(c)(1) also requires that an indictment be signed by the attorney for the 
Government916 and that it state for each count the official or customary 
citation of the statute, rule, regulation, or other provision of law that the 
defendant is alleged to have violated.917 When an offense charged may result 
in a criminal forfeiture, rule 7(c)(2) requires that the indictment allege the 
extent of the interest or the property subject to forfeiture.918

opinion, however, has cut back on the reach of Basurto. See United States v. Bracy, 566 F.2d 649, 655 (9th 
Cir. 1977) (statement in Basurto indicating that prosecutor has duty to inform court, opposing counsel, and 
grand jury of any perjury discounted as mere dicta), cert, denied, 439 U.S. 818 (1978). In the same case, the 
Ninth Circut also questioned the continuing validity of Basurto in light of the Supreme Court’s decision in 
United States v. Agurs, 427 U.S. 97, 110-11 (1976), which held that a prosecutor is not under a duty to 
volunteer exculpatory evidence to the defense unless witholding the evidence deprives the defendant of a 
fair trial. 566 F.2d at 655-56 (defendant’s due process rights not violated when prosecutor failed to reveal 
until day before trial that coconspirator committed perjury because perjured testimony immaterial and 
ignored by grand jury).

913. Sanabria v. United States, 437 U.S. 54, 65-66 (1978) (precise manner in which indictment drawn 
important to ensure defendant's ability to plead former acquittal or conviction in subsequent prosecution 
for same offense); Hamling v. United States, 418 U.S. 87, 117 (1974) (same); United States v. Contris, 592 
F.2d 893, 896 (Sth Cir. 1979) (indictment charging illegal interstate transportation of horse meat products 
adequately informed defendant of charge against him even though it failed to allege improper labelling of 
such products); United States v. Gay, 577 F.2d 465, 465-66 (8th Cir. 1978) (indictment charging defendant 
with assault against group of unnamed “campers" sufficient; indictment afforded defendant protection 
against subsequent prosecutions because any future proceeding for assault against any member of group 
barred); cf. United States v. Batchelder, 581 F.2d 626, 634 (7th Cir. 1978) (claim that indictment not 
sufficiently specific to provide double jeopardy protection without merit because entire record of trial can 
be used in adjudicating double jeopardy claim), rev’d on other grounds, 99 S. Ct. 2198 (1979).

914. Hamling v. United States, 418 U.S. 87, 1 17 (1974) (indictment must be sufficiently specific to 
inform defendant of the charges against which he must defend); see United States v. Haas, 583 F.2d 216, 
219 (5th Cir. 1978) (indictment alleging that defendant “corruptly did endeavor” to influence grand juror 
sufficient to inform defendant that wrongful intent necessary element of offense), cert, denied, 99 S. Ct. 
1788 (1979).

Regardless of the sufficiency of an indictment, reading the indictment to a defendant is usually an 
inadequate explanation of the charges for purposes of meeting the requirement of rule 11 of the Federal 
Rules of Criminal Procedure that a defendant understand a charge to which he pleads guilty. See United 
States v. Cobos, 590 F.2d 1338, 1339 (5th Cir. 1979) (per curiam) (defendant insufficiently informed of 
nature of offense when prosecutor read only one of several counts of indictment and court did not explain 
charges upon entry of plea); United States v. Boatright, 588 F.2d 471, 473 (5th Cir. 1979) (reading 
indictment generally inadequate means of informing defendant of charges for purposes of rule 11).

915. Fed. R. Crim. P. 7(c)(1).
916. Id.; see United States v. Walls, 577 F.2d 690, 696 (9th Cir.) (signature of Assistant U.S. Attorney 

sufficient to comply with rule 7(c)(1)), cert, denied, 439 U.S. 893 (1978).
917. Fed. R. Crim. P. 7(c)(1). But cf. United States v. Stinson, 594 F.2d 982, 984-85 (4th Cir. 1979) 

(technical error of statutory citation in indictment not reversible error when no prejudice shown).
918. Fed. R. Crim. P. 7(c)(2); see United States v. Smaldone, 583 F.2d 1129, 1133 (10th Cir. 1978) 

(indictment seeking forfeiture of defendant’s business and property identified by name and address 
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The omission from an indictment of a material element of a crime charged 
is a fatal flaw because it constitutes a failure to state the offense as charged.919 
A motion to dismiss for failure to state an offense shall be noticed by the court 
at any time during the pendency of the proceedings920 and may be raised by 
the trial or appellate court sua sponte.921 In determining whether an 
indictment sufficiently informs the defendant of the charges, the courts will 
give the indictment a common sense construction922 and will generally uphold 
it even though the indictment includes a technical omission or error.923 
Although an indictment is usually held to be sufficient when it tracks the 
language of the statute,924 a general description used in a statute must in 

complied with requirements of rule 7(c)(2)), cert, denied, 439 U.S. 1073 (1979).
The 1979 amendments to rule 7(c)(2) make clear that the provision applies only to those forfeitures that 

result from special verdicts under rule 31(e) and judgments under rule 32(b)(2), and not to those resulting 
from separate in rem proceedings. Advisory Committee Notes to rule 7(c)(2), supra note 1, at 72-73.

919. See United States v. King, 587 F.2d 956, 963-65 (9th Cir. 1978) (indictment charging physician 
with conspiracy to possess drugs with intent to distribute but failing to allege lack of legitimate purpose 
fatally defective because duly registered physician dispensing controlled substances presumed to have acted 
lawfully); United States v. Flood, 586 F.2d 391, 392-93 (5th Cir. 1978) (indictment charging defendant 
with forcible assault not defective for failure to allege intent; inclusion of technical “intent” terms 
unnecessary because statute contains no such terms and indictment clearly set forth charge of specific 
intent in factual averment); United States v. Carr, 582 F.2d 242, 244 (2d Cir. 1978) (because lack of 
authorization not essential element of knowingly making false statement on bank loan application but 
rather evidentiary matter, indictment failing to allege lack of authorization sufficient); United States v. 
Weatherspoon, 581 F.2d 595, 600 (7th Cir. 1978) (indictment not required to track exact language of 
statute provided it otherwise charges each essential element of offense charged); United States v. Heller, 
579 F.2d 990, 999 (6th Cir. 1978) (indictment for transmitting ransom demand in interstate commerce 
defective for failure to charge willful intent to extort, an essential element of offense); United States v. 
Francisco, 575 F.2d 815, 818 (10th Cir. 1978) (indictment sufficient despite failure to state specific date of 
crime when statute did not require proof of date of crime).

920. Fed. R. Crim. P. 12(b)(2). But see United States v. Peterson, 592 F.2d 1035, 1037 (9th Cir. 1979) 
(dictum) (tardily challenged indictment construed liberally in favor of validity).

921. United States v. Peterson, 592 F.2d 1035, 1037 (9th Cir. 1979); United States v. Purvis, 580 F.2d 
853, 858 (5th Cir. 1978), cert, denied, 440 U.S. 914 (1979).

922. See United States v. Peterson, 592 F.2d 1035, 1037 (9th Cir. 1979) (indictment for escape from 
federal custody, although not model of clarity, sufficient when given common sense construction); United 
States v. Weatherspoon, 581 F.2d 595, 600 (7th Cir. 1978) (given common sense construction, indictment 
charging mail fraud alleged essential elements of crime despite failure to use the term “mail”); cf. United 
States v. Vesaas, 586 F.2d 101, 103-04 (8th Cir. 1978) (indictment for false statement cannot survive if 
premised on statement not false on its face; no reasonable construction can salvage indictment based on 
false premise).

923. Fed. R. Crim. P. 7(c)(3); see United States v. Stinson, 594 F.2d 982, 984-85 (4th Cir. 1979) 
(technical error in statutory citation in indictment not reversible error when no prejudice shown); United 
States v. Contris, 592 F.2d 893, 896 (5th Cir. 1979) (reversal not required when immaterial deficiencies in 
indictment not prejudicial to defendant); United States v. Kirby, 587 F.2d 876, 879 (7th Cir. 1978) (use of 
past tense in indictment alleging conspiracy to commit crimes in future harmless error); United States v. 
John, 587 F.2d 683, 687-88 (5th Cir.) (failure to allege proper jurisdictional statute in indictment harmless 
error when no prejudice shown), cert, denied, 99 S. Ct. 2036 (1979); United States v. Purvis, 580 F.2d 853, 
858-59 (5th Cir. 1978) (indictment for conspiracy to violate constitutional rights sufficient despite failure to 
use technical terms of intent because indictment adequately contained elements of offense charged and 
fairly apprised defendant of charge), cert, denied, 440 U.S. 914 (1979). But see United States v. Hoobler, 
585 F.2d 176, 178-83 (6th Cir 1978) (although facts alleged in indictment sufficient to indict under 
appropriate statute, conviction reversed because defendant prosecuted under inapplicable statute; prejudice 
found because additional element of proof required to convict under appropriate statute).

924. See Hamling v. United States, 418 U.S. 87, 117 (1974) (indictment generally sufficient when it sets 
forth offense in words of statute if words fully, directly, and expressly, without any uncertainty or 
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certain circumstances be accompanied by a statement that informs the 
accused of the specific conduct giving rise to the offenses charged.9«

The Government may cure an indictment that is insufficient to apprise the 
defendant of the nature of the charges against him by filing a bill of 
particulars under rule 7(f).925 926 A bill of particulars, however, may not cure an 
indictment that omits an essential element of the offense,927 and it may not be 
used by a defendant for discovery purposes.928 Although a decision to grant a 
motion for a bill of particulars lies within the sound discretion of the trial 
court,929 failure to grant such a motion may be reversible error if a defendant 
lacks the information necessary to prepare a defense.930

ambiguity, set forth elements of offense intended to be charged); United States v. Davis, 592 F.2d 1325, 
1328 (5th Cir. 1979) (indictment following language of embezzlement statute, although not alleging 
specific act, fully informed defendant of elements of charge against him); United States v. Carr, 582 F.2d 
242, 244 (2d Cir. 1978) (indictment tracking language of statute and specifying nature of criminal activity 
sufficient to withstand motion to dismiss; Government not required to set forth evidentiary matters in 
indictment); cf. United States v. Haas, 583 F.2d 216, 219-20 (5th Cir. 1978) (indictment for obstruction of 
justice need not contain technical terms of knowledge and intent when indictment is modeled after 
language of statute and indictment as a whole, coupled with factual averments, alleges knowledge and 
intent), cert, denied, 99 S. Ct. 1788 (1979).

925. See Russell v. United States, 369 U.S. 749, 764 (1962) (where guilt depends on specific 
identification of fact, indictment must do more than repeat general language of statute; indictment for 
failure to answer questions in congressional inquiry insufficient because it did not state subject matter 
under inquiry). Courts often require a more specific statement of the offense in indictments charging 
conspiracy because of the potential for prosecutorial abuse. See United States v. Porter, 591 F.2d 1048, 
1055-58 (5th Cir. 1979) (indictment charging medical laboratory operators with sharing Medicaid fees with 
doctors referring business to laboratory failed to charge conduct falling within proscription of conspiracy 
statute because government suffered no pecuniary loss and no lawful function of government impaired). 
But cf. United States v. Wallace, 578 F.2d 735, 741-42 (8th Cir.) (indictment for conspiracy sufficient when 
it fairly apprises defendant of nature of charge), cert, denied, 439 U.S. 898 (1978); United States v. Evans, 
572 F.2d 455, 483 (5th Cir.) (conspiracy indictment sufficient if essential elements of charge set out and 
overt acts listed; indictment not required to describe object of conspiracy in detail), cert, denied, 439 U.S. 
870 (1978).

926. Fed. R. Crim. P. 7(f); see United States v. Howard, 590 F.2d 564, 566-67 (4th Cir.) (indictment 
sufficiently informed defendant of charges when amplified by bill of particulars; although bill of particulars 
improperly implied that unnamed persons involved in conspiracy with defendant, error harmless because 
no prejudice shown), cert, denied, 99 S. Ct. 1547 (1979).

927. Russell v. United States, 369 U.S. 749, 770-71 (1962) (bill of particulars cannot save invalid 
indictment).

928. See United States v. Hill, 589 F.2d 1344, 1351-52 (8th Cir. 1979) (when indictment sufficient to 
inform defendant of nature of charges against him, denial of motion for bill of particulars proper; bill of 
particulars may not be used to discover names of persons with knowledge of underlying facts of crime).

929. See United States v. Buffington, 578 F.2d 213, 214 (8th Cir. 1978) (per curiam) (no abuse of 
discretion by district court in denying motion for bill of particulars when indictment sufficient).

930. See United States v. Haas, 583 F.2d 216, 221 (5th Cir. 1978) (failure to grant motion for bill of 
particulars may be reversible error if additional information essential to preparation of defense; remanding 
for consideration whether bill of particulars revealing exact information allegedly given to grand juror by 
defendant should be issued), cert, denied, 99 S. Ct. 1788 (1979); United States v. Crippen, 579 F.2d 340, 
341-42 (5th Cir. 1978) (dictum) (if knowledge of facts that will be relied on at trial essential to defense, 
failure to grant bill of particulars revealing such information may be reversible error).

931. See United States v. Canas, 595 F.2d 73, 78-80 (1st Cir. 1979) (count alleging numerous false 

Multiplicity and Duplicity. An indictment may be prejudicial if it is
duplicitous or multiplicitous. A duplicitous indictment charges two or more 
distinct offenses in a single count,931 thereby preventing the jury from 
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deciding each offense separately and concealing from the court the specific 
charge or charges on which the jury might have reached a guilty verdict.932 
Because a duplicitous indictment is usually apparent on its face, waiver is 
risked if a challenge to an indictment on grounds of duplicity is not made 
before trial pursuant to rule 12(b)(2).933 Moreover, because a defective 
indictment can ordinarily be corrected without prejudice to the defendant, a 
court will usually allow the Government to elect the count or counts on which 
it desires to proceed rather than dismiss the indictment.934

statements made to lending institution not duplicitous because separate false statements necessary part of 
single offense of making false statements in connection with loan application); United States v. Masson, 582 
F.2d 961, 963 (5th Cir. 1978) (count charging defendant with aiding and abetting conduct of illegal 
gambling business in addition to substantive offense not duplicitous because aiding and abetting not 
distinct offense); United States v. Dyar, 574 F.2d 1385, 1389-90 (5th Cir.) (indictment charging defendants 
with conspiracy to possess marijuana with intent to distribute and conspiracy to import marijuana not 
duplicitous), cert, denied, 439 U.S. 982 (1978); United States v. Niederberger, 580 F.2d 63, 67-68 (3d Cir.) 
(indictment charging public official with accepting illegal "fee, compensation and reward” not duplicitous; 
when statute denounces an offense disjunctively, indictment may charge the offense conjunctively), cert. 
denied. 438 U.S. 980 (1978).

A duplicitous indictment should be distinguished from the permissible joinder of offenses under rule 
8(a) of the Federal Rules of Criminal Procedure, which authorizes the charging of two or more offenses in 
the same indictment provided that each offense is included in a separate count. Fed. R. Crim. P. 8(a). See 
generally notes 1055-66 infra and accompayning text (joinder).

932. See generally C. Wright, supra note 1, § 142, at 311.
933. Fed. R. Crim. P. 12(b)(2); see United States v. Viserto, 596 F.2d. 531, 538-39 (2d Cir.) (when 

alleged duplicity apparent on face of indictment, failure to object before trial constitutes waiver), cert. 
denied, 100 S. Ct. 80 (1979); cf. United States v. Ellis, 595 F.2d 154, 163 (3d Cir.) (failure to allege duplicity 
before case submitted to jury precludes later consideration), cert, denied, 100 S. Ct. 75 (1979); United States 
v. Gulino, 588 F.2d 256, 258 (9th Cir. 1978) (failure to object to indictment for duplicity at trial constitutes 
waiver).

934. See United States v. Bowline, 593 F.2d 944, 947-48 (10th Cir. 1979) (when duplicity shown before 
or during trial, Government must elect count or counts upon which to proceed; retrial on reconstructed 
conspiracy charge not douple jeopardy when duplicitous indictment dismissed after mistrial).

935. See United States v. Smith, 591 F.2d 1105, 1108 (5th Cir. 1979) (principal flaws of multiplicitous 
indictment are possibility of multiple sentencing for single offense and creation of jury prejudice); United 
States v. Sue, 586 F.2d 70, 71-72 (8th Cir. 1978) (per curiam) (same).

936. Blockburger v. United States, 284 U.S. 299, 304 (1932); see United States v. Knife, 592 F.2d 472, 
482-83 (8th Cir. 1979) (indictment for assault with intent to commit murder and assault resulting in serious 
bodily injury not multiplicitous because different elements of proof required to convict defendant of crimes 
charged); United States v. Dixon, 592 F.2d 329, 338-40 (6th Cir.) (indictment for air piracy and kidnapping 
arising out of same transaction not multiplicitous), cert, denied, 99 S. Ct. 2179 (1979); United States v. Hill, 
589 F.2d 1344, 1351 (8th Cir. 1979) (indictment for acquisition of drugs by fraudulent means and 
possession with intent to distribute not multiplicitous because different elements of proof required); United 
States v. Kirb' 587 F.2d 876, 881-82 (7th Cir. 1978) (indictment for conspiracy to commit mail fraud and 
substantive crime of mail fraud not multiplicitous because different elements of proof required); cf. United 
States v. Israelski, 597 F.2d 22, 24-25 (2d Cir. 1979) (although charges of personal and corporate income 
tax evasion arose from same transaction, indictment not multiplicitous when defendant engaged in two- 
step transaction evading two separate taxes); United States v. Waldman, 579 F.2d 649, 653-54 (1st Cir. 
1978) (indictment charging several counts of securities fraud arising from same scheme not multiplicitous 
because appropriate units of prosecution under securities laws are separate transactions accompanied by

An indictment is multiplicitous if it charges a single offense in several 
counts. Such an indictment may result in multiple sentences for a single 
violation or otherwise prejudice the defendant by exaggerating the scope of 
actual criminal activity.935 The dispositive element in determining multiplicity 
is whether each count of an indictment requires proof of a fact that the others 
do not.936 When a multiplicitous indictment is challenged before trial, the 



1979] Project: Criminal Procedure 403

courts will generally remedy the defect by requiring election of counts or by 
instructing the jury on the proper number of charges.932 * * * * 937 938 Because multiple 
sentencing for a single offense results in double jeopardy,93» a challenge to an 
indictment on grounds of multiplicity, unlike a challenge on the grounds of 
duplicity, is not automatically waived under rule 12(b)(2) for failure to raise 
the issue before trial.939 Nevertheless, unless prejudice is shown, a case that 
proceeds beyond the trial stage will not automatically be dismissed because it 
is premised on a multiplicitous indictment, especially if the defendant has 
been given concurrent sentences.940

use of mails); United States v. Corbin Farm Serv., 578 F.2d 259, 260 (9th Cir. 1978) (per curiam) (multiple
bird deaths resulting from single transaction cannot be separately charged under Migratory Bird Treaty
Act); United States v. Dyar, 574 F.2d 1385, 1389-90 (5th Cir.) (indictment charging defendants with
conspiracy to possess marijuana with intent to distribute and conspiracy to import marijuana did not lead
to multiplicity of punishments for single offense because indictment charged defendants with violating two 
different criminal statutes, each relating to different aspects of conspiracy), cert, denied, 439 U.S. 982 
(1978).

937. See United States v. Smith, 591 F.2d 1105, 1107-08 (5th Cir. 1979) (reversal of conviction not 
required because of multiplicitous indictment when court properly instructed jury on proper charge, 
defendant given only one sentence, and no prejudice shown); United States v. Sue, 586 F.2d 70, 71 (8th Cir. 
1978) (per curiam) (at trial stage, election of counts by prosecutor or remedial instruction to jury 
appropriate remedies for multiplicitous indictment). See generally C. Wright, supra note 1, § 145, at 336.

938. See United States v. Stavros, 597 F.2d 108, 111-14 (7th Cir. 1979) (requiring defendant to serve 
sentences imposed under multiplicitous indictment constitutes double jeopardy).

939. Fed. R. Crim. P. 12(b)(2).
940. See United States v. Ramos Algarin, 584 F.2d 562, 568 (1st Cir. 1978) (no prejudice found in 

alleged multiplicitous indictment when sentences concurrent and no evidence that sentences were 
enhanced by alleged multiplicity); United States v. Lampley, 573 F.2d 783, 788 (3d Cir. 1978) (no prejudice 
in alleged multiplicitous indictment when at least one count in indictment upheld, sentences were 
concurrent, and no significant risk of greater adverse collateral consequences existed); United States v. 
Ashley, 569 F.2d 975, 984 (5th Cir.) (unnecessary to reach multiplicity claim when multiple counts did not 
result in enhanced sentence and apparently neither confused nor created adverse psychological effect on 
jury), cert, denied, 439 U.S. 853 (1978); cf. United States v. Sue, 586 F.2d 70, 71-73 (8th Cir. 1978) (per 
curiam) (although indictment charging two counts of making false statements to lending institution 
multiplicitous, no resentencing required when sentence for multiplicitous offense suspended).

941. Gaither v. United States, 413 F.2d 1061, 1071 (D.C. Cir. 1969); see United States v. Lyman, 592 
F.2d 496, 500 (9th Cir. 1978) (20 out of 24 overt acts alleged in indictment for conspiracy properly stricken 
as surplusage; essential nature of indictment not altered when only one overt act in furtherance of illegal 
objective required to prove conspiracy), cert, denied, 99 S. Ct. 2864 (1979); United States v. Stanford, 589 
F.2d 285, 296 (7th Cir. 1978) (striking of victims’ names from indictment for welfare fraud because of lack 
of proof not improper amendment when crime alleged remained exactly the same as before change), cert, 
denied, 99 S. Ct. 1794 (1979).

942. Gaither v. United States, 413 F.2d 1061, 1071 (D C. Cir. 1969); see United States v. Childs, 598 
F.2d 169, 171-73 (D.C. Cir. 1979) (no variance when indictment sufficiently avers offense defined by 
statute and proof offered by Government at trial substantially conforms to charge); United States v. Boyd, 
595 F.2d 120, 123-24 (3d Cir. 1978) (no variance when indictment charges multiple defendants with single 
conspiracy, and proof at trial establishes continuing core conspiracy attracting different defendants at 
different times and involving different subgroups committing acts in furtherance of overall conspiracy);

Variances and Amendments. An amendment to an indictment occurs
when the charging terms of the indictment are altered, either literally or 
effectively, by the prosecutor or court after the grand jury has passed upon 
them.941 In contrast, a variance occurs when the charging terms of the 
indictment are left unaltered, but the evidence offered at trial proves facts 
materially different from those alleged in the indictment.942 The Supreme 
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Court has held that a formal or material amendment violates a person’s fifth 
amendment right to be indicted by a grand jury and is prejudicial per se.* 943 A 
variance, however, is subject to the harmless error rule:944 reversal will be 
required only when the variance affects the substantial rights of the accused945 
by precluding the preparation of a proper defense, by taking the defendant 
unfairly by surprise, or by exposing him to double jeopardy.946 When the 
variance is so great that it permits proof of a different crime at trial than that 
alleged in the indictment, the courts have held that the variance constitutes a 

United States v. Soto, 591 F.2d 1091, 1100 (Sth Cir. 1979) (defendants’ claim that Government failed to 
prove that all defendants committed crime in particular locale, as charged in conspiracy indictment, not 
fatal variance; conspiracy does not require proof that each defendant committed overt act in location 
alleged); United States v. Neiswender, 590 F.2d 1269, 1275 (4th Cir.) (no variance between indictment 
charging solicitation of money from attorney to ensure that juror would vote to acquit attorney’s client and 
proof at trial showing attempt to obtain money by falsely representing ability to ensure outcome of trial; 
inartfulness of indictment does not constitute variance), cert, denied, 99 S. Ct. 2410 (1979); United States v. 
Beeler, 587 F.2d 340, 342-43 (6th Cir. 1978) (when indictment charges violation of Hobbs Act by monthly 
extortion payments, introduction at trial of evidence of additional payments and of extortionate agreement 
fatal variance); United States v. Parnell, 581 F.2d 1374, 1381-82 (10th Cir. 1978) (no variance when 
indictment charges interstate transportation of “falsely made, forged and altered” securities and evidence 
at trial supports finding that checks used in conspiracy were only “counterfeit” and “falsely made and 
forged" but not “altered”; when statute framed disjunctively, proof of any single allegation will sustain 
conviction), cert, denied, 439 U.S. 1076 (1979); United States v. Phillips, 577 F.2d 495, 502 (9th Cir.) (no 
fatal variance between indictment charging active obstruction of contract claim in violation of Hobbs Act 
and proof at trial showing threat to be one of passive nonsupport of contract claim; statute under which 
offense charged required only that defendant "affect” interstate commerce by threats), cert, denied, 439 
U.S. 831 (1978); United States v. Juarez, 573 F.2d 267, 278-79 (5th Cir.) (indictment charging conspiracy 
with intent to distribute heroin and evidence showing that substance intended to be distributed was actually 
heroin mixture not fatal variance), cert, denied, 439 U.S. 915 (1978).

943. Ex parte Bain, 121 U.S. 1, 9-10 (1886) (deletion of “Comptroller of Currency” from indictment for 
making false report with intent to defraud Comptroller or his agent violated fifth amendment because 
grand jury may have relied on deleted phrase in issuing indictment); see United States v. Beeler, 587 F.2d 
340, 342-43 (6th Cir. 1978) (fatal variance found when proof of conduct not alleged in indictment 
introduced at trial). Notice to the defendant of the charges he will face at trial, notice to the court so that it 
may determine if the alleged facts are sufficient in law to support a conviction, and protection against 
double jeopardy have been recognized as additional purposes underlying the rule against amendments. Id. 
at 343. But cf. Fed. R. Crim. P. 7(e) (court may permit amendment of information at any time before 
verdict or finding if no additional or different offense charged and substantial rights of defendant not 
prejudiced).

944. United States v. Beeler, 587 F.2d 340, 342 (6th Cir. 1978).
945. Fed. R. Crim. P. 52(a) (variance not affecting substantial rights of defendant shall be disregarded).
946. See Berger v. United States, 295 U.S. 78, 82 (1935) (substantial rights of accused include right to be 

definitely informed of charges in order to avoid surprise and prepare defense, and right to avoid double 
jeopardy; no fatal variance when additional proof affected other defendants only).
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constructive amendment and is therefore subject to the per se rule.947 Courts 
this term, however, found most allegations of variance to be harmless error.9*8

The potential prejudice of a variance may be mitigated to some extent by a 
bill of particulars.949 Furthermore, the court may permit minor or nonmateri
al amendments to the indictment by deleting surplusage.950

GRAND JURY

The function of the grand jury is to determine whether there is probable 
cause to believe that a crime has been committed and whether criminal

947. See Stirene v. United States, 361 U.S. 212, 218 (1960) (when effect on interstate commerce is 
element of federal offense and indictment charges burden on commerce of only one product, conviction 
must rest on that charge and indictment cannot be amended by proof of effect on commerce of another 
product); United States v. Malatesta, 583 F.2d 748, 754-56 (5th Cir. 1978) (when indictment charges 
violation of statute in general terms of improper “act in interstate commerce,” proof of specific act of 
making improper telephone call, although not specifically mentioned in indictment, not constructive 
amendment), affd en banc, 590 F.2d 1379 (5th Cir.), cert, denied, 440 U.S. 962 (1979); United States v. 
Johnson, 575 F.2d 1347, 1355-57 (5th Cir. 1978) (when indictment returned in general words of statute, 
proof of specific elements at trial not constructive amendment; Government not limited to proving at trial 
only those overt acts in furtherance of conspiracy listed in indictment or bill of particulars), cert, denied, 
440 U.S. 907 (1979). See generally United States v. Fruehauf Corp., 577 F.2d 1038, 1055-57 (6th Cir.) 
(distinguishing formal amendments, constructive amendments, and variances), cert, denied, 439 U.S. 953 
(1978).

948. See Canal Zone v. Hodges, 589 F.2d 207, 209 (5th Cir.) (per curiam) (when information charged 
defendants with intent to commit larceny under statute prohibiting larceny or felony, prosecution of intent 
to commit felony not fatal variance), cert, denied, 99 S. Ct. 2173 (1979); United States v. Cook, 586 F.2d 
572, 575 (5th Cir. 1978) (no fatal variance between indictment charging submission of false claims on 
government contracts to Air Force and proof at trial showing claims sent first to General Services 
Administration and forwarded to Air Force), cert, denied, 99 S. Ct. 2821 (1979); United States v. Knuckles, 
581 F.2d 305, 308-12 (2d Cir.) (no fatal variance when indictment charged illegal possession of heroin and 
defendant introduced evidence at trial suggesting possession of both heroin and cocaine; Government 
sought to convict defendant of possession of heroin only and variance affected neither Government's case 
nor sentence imposed), cert, denied, 439 U.S. 986 (1978); United States v. Beil, 577 F.2d 1313, 1316-17 (5th 
Cir. 1978) (no prejudice shown as result of possible variance between single conspiracy charged in 
indictment and two conspiracies allegedly proved at trial; in absence of any assertion of prejudicial joinder 
or any possibility of jury confusion, asserted variance did not require reversal), cert, denied, 440 U.S. 946 
(1979); United States v. Johnson, 576 F.2d 1331, 1332 (8th Cir. 1978) (per curiam) (variance between date 
of crime in pleading and proof at trial not fatal when no prejudice shown); United States v. Guthartz, 573 
F.2d 225, 227-28 (5th Cir.) (no fatal variance between indictment charging defendant with making false 
statements to federal agency and proof at trial that defendant submitted to agency document containing 
false statements), cert, denied, 439 U.S. 864 (1978). But see United States v. Beeler, 587 F.2d 340, 342-43 
(6th Cir. 1978) (when indictment charged violation of Hobbs Act by monthly extortion payments, 
introduction at trial of evidence of additional payments and extortionate agreement fatal variance).

949. See United States v. Brown, 578 F.2d 1280, 1286 (9th Cir.) (variance between sum specified in 
indictment and sum proved at trial not fatal when difference explained in bill of particulars and in jury 
instructions), cert, denied, 439 U.S. 928 (1978); United States v. Johnson, 575 F.2d 1347, 1356-57 (5th Cir. 
1978) (purpose of bill of particulars is to inform defendant of nature of charges against him with sufficient 
precision to avoid prejudice; bill of particulars may be amended at any time with leave of court), cert, 
denied, 440 U.S. 907 (1979).

950. Fed. R. Crim. P. 7(d) (court on motion of defendant may strike surplusage from indictment or 
information); see United States v. Lyman, 592 F.2d 496, 500 (9th Cir. 1978) (court may withdraw portion 
of facts charged in indictment if offense charged remains the same and remaining facts sufficient to support 
offense charged), 99 S. Ct. 2864 (1979); United States v. Stanford, 589 F.2d 285, 296 (7th Cir. 1978) 
(striking of victims’ names from indictment for welfare fraud because of lack of proof not material 
amendment when change did not alter or affect fundamental elements of the alleged scheme), cert, denied, 
99 S. Ct. 1794 (1979).
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proceedings should be instituted.951 In its conduct of ex parte, nonadversary 
proceedings,952 the grand jury has broad powers to investigate both indictable 
and unindictable conduct.953 Moreover, the grand jury is not subject to the 
same procedural and evidentiary restrictions governing criminal trials, such 
as the prohibitions against the use of hearsay evidence or evidence obtained in 
violation of the fourth or fifth amendments.954 In the absence of gross abuse or 
purposeful deception, an indictment returned by a grand jury cannot be 
attacked on the grounds of insufficient or conflicting evidence or on the 
ground that the Government failed to present exculpatory evidence or 
witnesses.955

A strong presumption of regularity attaches to grand jury proceedings and 
a heavy burden of demonstrating impropriety rests on the defendant.956

951. United States v. Calandra, 414 U.S. 338, 343-44 (1974) (function of grand jury to determine 
whether probable cause exists); Branzburg v. Hayes, 408 U.S. 665, 686 (1972) (same); United States v. 
Brown, 574 F.2d 1274, 1275 (5th Cir.) (function of grand jury to determine whether there is probable cause 
that warrants defendant being bound over for trial), cert, denied, 439 U.S. 1046 (1978).

952. United States v. Calandra, 414 U.S. 338, 343-44 (1974) (grand jury proceedings constitute 
nonadversary ex parte investigations); United States v Brown, 574 F.2d 1274, 1275 (5th Cir.) (same), cert, 
denied. 439 U.S. 1046 (1978).

953. See In re Special April 1977 Grand Jury (Scott), 581 F.2d 589, 592 (7th Cir.) (public’s right to 
obtain every man’s testimony authorizes subpoenas issued by federal grand jury and served upon members 
of state Attorney General’s staff; nothing in constitution immunizes any “exclusive domain” of state from 
reach of federal grand jury), cert, denied, 439 U.S. 1046 (1978).

954. See United States v. Calandra, 414 U.S. 338, 343-46, 354 (1974) (scope of grand jury investigation 
not narrowly circumscribed; indictment may be based on evidence taken in violation of fourth or fifth 
amendments); Costello v. United States, 350 U.S. 359, 363-64 (1956) (indictment based on hearsay 
evidence not unconstitutional); United States v. Barone, 584 F.2d 118, 122-25 (6th Cir. 1978) (grand jury 
system not abused because indictment issued solely on basis of hearsay), cert, denied, 439 U.S 1115 (1979); 
In re Disclosure of Testimony (Troia), 580 F.2d 281, 288 (8th Cir. 1978) (grand jury vested with broad 
investigative powers; relevance and materiality of evidence given broader content in grand jury 
investigation than in criminal trial); United States v. Brown, 574 F.2d 1274, 1276 (5th Cir.) (indictment not 
subject to dismissal on ground that it is based solely on hearsay), cert, denied, 439 U.S. 1046 (1978). But cf. 
United States v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972) (courts will sanction wide latitude in use of 
hearsay in grand jury proceedings only when prosecutor does not deceive grand jurors and case does not 
involve high probability that indictment would not have issued given eyewitness rather than hearsay 
testimony). See also United States v. Thomas, 593 F.2d 615, 622 (5th Cir. 1979) (regulation allowing 
subject of IRS criminal tax investigation opportunity to attend preindictment administrative conference 
not applicable to grand jury investigation for same offense; IRS procedures not intended to curtail plenary 
power of grand jury to indict for any crime within its jurisdiction).

955. See Costello v. United States, 350 U.S. 359, 363 (1956) (appellate courts generally may not review 
sufficiency of evidence supporting indictment returned by grand jury); United States v. Barone, 584 F.2d 
118, 122-25 (6th Cir. 1978) (indictment returned by grand jury on basis of hearsay not subject to attack on 
ground that grand jury convened in another judicial district to investigate same criminal activity refused to 
indict after hearing numerous eyewitnesses), cert, denied, 439 U.S. 1115 (1979); United States v. Brown, 
574 F.2d 1274, 1275-76 (5th Cir.) (Government under no duty to present all available evidence at grand 
jury proceeding; no duty to produce evidence bearing on credibility of witness), cert, denied. 439 U.S. 1046 
(1978). But see 9 United States Attorneys’ Manual 11.334 (prosecuting attorneys directed to present to 
grand jury any substantial evidence that directly negates inference of subject’s guilt).

956. See United States v. Simmons, 591 F.2d 206, 210 (3d Cir. 1979) (remedy for alleged abuse of grand 
jury power not establishment of rigid rules but rather inquiry whether action in furtherance of ongoing 
investigation; issuance of subpoena without grand jury’s knowledge upheld); In re Special April 1977 
Grand Jury (Scott), 587 F.2d 889, 892-93 (7th Cir.) (petition for hearing into irregularities of grand jury 
proceedings addressed to discretion of court; petitioner bears heavy burden to show concrete basis 
supporting inference of misconduct), cert, denied, 439 U.S. 1046 (1978); In re Grand Jury Proceedings 
(Pressman), 586 F.2d 724, 725 (9th Cir. 1978) (per curiam) (although improper to call grand jury witness 
solely to develop evidence for trial, Government may interrogate witnesses on any subject relevant to 
pending indictment; no evidence of grand jury abuse).
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Moreover, the courts generally look with disfavor on appeals from orders 
issued in connection with ongoing grand jury proceedings.957 Orders issued by 
a grand jury are not considered to be “final judgments” within the meaning of 
the final judgment rule,958 and the courts have suggested that the public 
interest in avoiding undue interruption of the grand jury’s inquiry reinforces 
the long-standing policy against interlocutory appeals.959 Although the grand 
jury proceeding may indeed be considered a “one-sided affair,”960 individual 
rights are ostensibly protected by the grand jury’s historic purpose of 
shielding citizens from unwarranted Government prosecutions961 and by the 
full constitutional protections afforded a defendant at any subsequent trial on 
the merits.962

A defendant may challenge the composition of a grand jury on constitu
tional or, in federal cases, on statutory grounds. The courts have long held 
that the intentional exclusion of certain groups from grand jury service 
violates constitutional guarantees of equal protection of the laws,963 but the 
quantum of proof required to show a constitutional violation has not been

957. See United States v. Ryan, 402 U.S. 530, 532-33 (1971) (interests of expediency justify holding 
subpoena unreviewable until after issuance of contempt citation for refusal to comply; immediate review 
granted only when denial would preclude any judicial review whatsoever); Cobbledick v. United States, 
309 U.S. 323, 325-27 (1940) (historic principles forbid disruption of grand jury proceedings by allowing 
successive appeals from separate rulings in single controversy); In re April 1977 Grand Jury Subpoenas 
(Genera! Motors Corp.), 584 F.2d 1366, 1368-70 (6th Cir. 1978) (en banc) (established line of precedent 
disapproves appellate interruption of grand jury investigation), cert, denied, 440 U.S. 934 (1979). But cf. 
United States v. Nixon, 418 U.S. 683, 691-92 (1974) (denial of motion to quash subpoena appealable 
because contempt citation against President for failure to comply inappropriate); In re Special April 1977 
Grand Jury (Scott), 587 F.2d 889, 891-92 (7th Cir.) (denial of motion to terminate grand jury proceeding 
appealable when unauthorized grand jury disclosures could result in irreparable harm to politician’s 
reputation), cert, denied, 439 U.S. 1046 (1978).

958. See In re Special April 1977 Grand Jury (Scott), 587 F.2d 889, 890-91 (7th Cir.) (orders issued in 
connection with ongoing grand jury investigations generally not considered final judgments), cert, denied, 
439 U.S. 1046 (1978). See generally 28 U.S.C. § 1291 (1976) (final judgment rule).

959. See Cobbledick v. United States, 309 U.S. 323, 327 (1940) (no less important to safeguard against 
undue interruption of grand jury investigation than to protect against delay of trial after indictment 
returned); In re Special April 1977 Grand Jury (Scott), 587 F.2d 889, 890-91 (7th Cir.) (policies behind 
limitations of appellate jurisdiction under Interlocutory Appeals Act take on added force in context of 
grand jury orders because of public interest in safeguarding grand jury investigation from undue 
interruption), cert, denied, 439 U.S. 1046 (1978); In re April 1977 Grand Jury Subpoenas (General Motors 
Corp.), 584 F.2d 1366, 1369 (6th Cir. 1978) (en banc) (Interlocutory Appeals Act limits interim review of 
controlling question of law to civil cases only and should not be read to allow interlocutory review of grand 
jury proceedings), cert, denied, 440 U.S. 934 (1979).

960. United States v. Brown, 574 F.2d 1274, 1275 (Sth Cir.), cert, denied, 439 U.S. 1046 (1978).
961. See United States v. Mandujano, 425 U.S. 564, 571 (1976) (grand jury provides shield against 

arbitrary or oppressive action by requiring that charges be brought only after consideration by group of 
peers).

962. United States v. Brown, 574 F.2d 1274, 1275-76 (5th Cir.) (defendant protected from one-sidedness 
of grand jury proceeding at trial when full protections of fifth and fourteenth amendments are accorded 
and defendant permitted to expose all facts bearing on guilt or innocence), cert, denied, 439 U.S. 1046 
(1978).

963. E.g., Castaneda v. Partida, 430 U.S. 482, 492-93 (1977) (denial of equal protection to try defendant 
under indictment issued by grand jury from which all persons of defendant’s race or color have been 
excluded by state solely on basis of race or color); Swain v. Alabama, 380 U.S. 202, 203-05 (1965) 
(purposeful denial of participation in criminal justice system to any group on account of race violates equal 
protection); Strauder v. West Virginia, 100 U.S. 303, 309-10 (1879) (equal protection clause implies right of 
blacks to serve on petit and grand juries and right of accused citizen to indictment by grand jury selected 
without racial discrimination).
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clearly defined.964 In 1968 Congress enacted the Jury Selection and Service 
Act,965 which prohibits discrimination in the selection of jurors966 and 
provides for the establishment of plans to ensure that a fair cross section of the 
community serves on federal grand and petit juries.967 Congress, however, left 
it to the courts to determine when remedial measures are required to ensure 
that the statutory standard is met.968

In an effort to settle the issue of the standard of proof necessary to make 
out a statutory challenge, the Ninth Circuit held this term in United States v. 
Brady969 that there is no distinction between the test for a constitutionally 
selected grand jury and a grand jury properly selected under the statute.970 
Thus, to prevail under either a constitutional or a statutory claim, a defendant 
in the Ninth Circuit must show either an intentional and systematic exclusion 
of an identifiable class from grand jury service or a “substantial deviation” 
between the representation of identifiable groups in the community and their 
representation in the pool of grand jurors called to serve.971 Once a prima facie 
showing of discrimination has been made, the Government is given an 
opportunity to explain the disparity or underrepresentation.972 A claim of 
discriminatory composition must be raised at an early stage of the proceed
ings or it may be deemed to be waived.973

964. Compare Castaneda v. Partida, 430 U.S. 482, 494 (1977) (to establish prima facie case of intentional 
discrimination, defendant must show existence of “substantial disparity” between proportion of cognizable 
group in general population and proportion of that group called to serve as grand jurors over significant 
period of time; 50% underrepresentation sufficient) with Swain v. Alabama, 380 U.S. 202 (1965) (10% 
underrepresentation of identifiable group does not prove purposeful discrimination without further 
evidence; no standard articulated).

965. Jury Selection and Service Act of 1968, 28 U.S.C. §§ 1821, 1861-69, 1871 (1976).
966. Id. §§ 1861-62 (jury must be selected from cross section of community; no citizen may be excluded 

on basis of race, color, religion, sex, national origin, or economic status).
967. Id. § 1863 (voter registration lists or lists of actual voters proper source for assembling fair cross 

section of community to serve on juries; supplementation of voter lists required when necessary to ensure 
fair cross section).

968. See H.R. Rep. No. 1076, 90th Cong., 2d Sess. 4-5, reprinted in [1968] U.S. Code Cong. & Ad. 
News 1792, 1794 (use of supplemental sources limited to when court determines that voter lists do not 
represent fair cross section of community; House Committee would leave definition of “substantial 
deviation” requiring supplementation to judicial process).

969. 579 F.2d 1121 (9th Ctr. 1978), cert, denied, 439 U.S. 1074 (1979).
970. Id. at 1133; accord, Foster v. Sparks, 506 F.2d 805, 816-17 (5th Cir. 1975) (dictum) (same standard 

for challenges to grand jury selection under statute as for challenges brought under equal protection 
clause).

971. 579 F.2d at 1133-34; see United States v. Brady, 579 F.2d 1121, 1133-34 (9th Cir. 1978) (statute 
requires that grand juries represent fair cross section of community in district or division of supervising 
court, not of state or larger community; to show prima facie violation, statistical proof must be offered on 
district or division basis), cert, denied, 439 U.S. 1074 (1979). See also Abdul v. Lane, 588 F.2d 1178, 1179- 
80 (6th Cir. 1978) (substantial evidence supported district court finding of no significant disparity between 
proportion of blacks in general population and proportion called to serve as grand jurors).

972. See Castaneda v. Partida, 430 U.S. 482, 495-96, 499 (prima facie case established when Mexican- 
Americans constituted nearly 80% of population but less than 40% of grand jurors over 11 year period; not 
rebutted by existence of Mexican-American governing majority in community).

973. See Francis v. Henderson, 425 U.S. 536, 539-42 (1976) (jury discrimination claim must be raised in 
timely fashion or defendant must show cause for failure to raise claim and demonstrate actual prejudice); 
Davis v. United States, 411 U.S. 233, 245 (1973) (constitutional challenge to grand jury proceedings waived 
under Federal Rules of Criminal Procedure if not raised before trial); Tennon v. Ricketts, 574 F.2d 1243, 
1245-48 (5th Cir. 1978) (one bringing tardy challenge to composition of grand jury must show cause for 
delay and actual prejudice to obtain relief), cert, denied. 439 U.S. 1091 (1979). See generally Fed. R. Crim. 
P. 12(b)(2).
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This Term the Supreme Court considered the effects of alleged discrimina
tion in the selection of grand jury foremen in Rose v. Mitchell.™ In Rose state 
prisoners filed habeas corpus petitions challenging their convictions on the 
ground that racial discrimination in the selection of grand jury foremen 
denied the petitioners equal protection of the laws.975 In support of their 
claim, the petitioners introduced the testimony of two former grand jury 
foremen that they knew of no blacks who had ever served in that capacity.976 
Although recognizing that discrimination in the selection of grand jury 
foremen would be a valid basis for setting aside a conviction,977 the Court held 
that the evidence produced failed to establish the type of statistical disparity 
necessary to make out a prima facie case of discrimination.978

981. Regular grand juries are limited to a term of 18 months unless discharged earlier by the court. Fed. 
R. Crim. P. 6(g). Special grand juries may have their terms extended by an additional 18 months. 
Organized Crime Control Act of 1970 § 101(a), 18 U.S.C. § 3331 (1976). Extensions beyond 36 months 
may be permitted to correct an inadequate report. Id. § 3333(b), (e).

982. See Fed. R Crim. P. 6(d), 54(c) (Attorney General, United States Attorney, or duly authorized 
assistant “may be present” at federal grand jury proceedings).

983. 28 U.S.C. §§ 515(a), 543 (1976).
984. See In re Special September 1978 Grand Jury (II) (Wall), 590 F.2d 245, 248-50 (7th Cir.) (28 

U.S.C. § 515(a) provides special attorney same rights, power, and authority as United States Attorney, 
including authority to petition court for immunity order), cert, denied, 99 S. Ct. 2162 (1979).

985. See In re Perlin, 589 F.2d 260, 262 (7th Cir. 1978) (per curiam) (propriety of agency attorneys 
appearing before grand jury questioned but not conclusively resolved), cert, denied. 99 S. Ct. 2162 (1979).

986. See id. at 262-63 (upholding appointment of CFTC attorneys to assist grand jury investigation into 
possible commodities trading abuses; special assistance required to assess complex trading information 
developed by grand jury); In re Grand Jury Subpoenas, April 1978, at Baltimore, 581 F.2d 1103, 1106, 
1109 (4th Cir. 1978) (upholding appointment of IRS agents to assist government attorney conducting 
grand jury investigation into possible tax violations; special knowledge of target corporation's business and 
tax affairs required), cert, denied, 99 S. Ct. 1533 (1979).

987. See, e.g., In re Perlin, 589 F.2d 260, 263-68 (7th Cir. 1978) (per curiam) (appearance of impropriety 
created by appointment of agency attorney referring criminal matter as special attorney insufficient to taint 
grand jury and thereby require its termination; Federal Rules of Criminal Procedure protect against 
wrongful disclosure of grand jury information to government agencies), cert, denied, 99 S. Ct. 2162 (1979); 
In re Grand Jury Subpoenas, April 1978, at Baltimore, 581 F.2d 1103, 1107-10 (4th Cir. 1978) (disclosure 

The authority to summon a grand jury, which is required to have at least 
sixteen members but not more than twenty-three,979 is vested in the district 
courts.980 During its term,981 a grand jury may be conducted by the Attorney 
General, a United States Attorney, or a duly authorized assistant.982 The 
Attorney General may appoint a special attorney to a specific investigation983 
and delegate to him full powers to conduct a grand jury proceeding.984 In 
recent years, however, the practice of appointing agency attorneys to conduct 
investigations into areas over which they might have administrative or other 
enforcement responsibilities has been the subject judicial scrutiny.985 This 
practice, which is most often employed in investigations involving highly 
complex fact situations or technical issues,986 is usually attacked on conflict of 
interest grounds or as a violation of grand jury secrecy.987 Although there is

974. 99 s. Ct. 2993 (1979).
975. Id. at 2997.
976. Id. at 3005.
977. Id. at 3001-02.
978. Id. at 3007-09.
979. FeiD. R. Crim. P. 6(a).
980. Id.
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no inherent conflict in the appointment of an agency attorney to assist in or 
conduct a grand jury investigation,988 the courts have expressed concern when 
there is a possibility that the grand jury is being used to further an 
administrative inquiry or when the special attorney is employed by an 
aggrieved agency or by the agency that initially recommended the grand jury 
investigation.989 The issue, however, has yet to be conclusively resolved.

to IRS for civil enforcement purposes requires court order predicated on demonstration of good faith; 
unauthorized disclosure deterred by threat of contempt citation), cert denied, 99 S. Ct. 1533 (1979); In re 
April 1977 Grand Jury Subpoenas (General Motors Corp ), 573 F.2d 936, 941-45 (6th Cir.) (ABA Code of 
Ethics forbids appearance of conflicts of interest; grand jury investigation terminated when IRS attorney 
who was involved in prior administrative investigation and who recommended initiation of grand jury 
proceedings appointed special attorney), appeal dismissed en banc for lack of jurisdiction, 584 F.2d 1366 
(6th Cir. 1978), cert, denied, 440 U.S. 934 (1979).

988. The 1977 amendments to rule 6(c) of the Federal Rules of Criminal Procedure, Pub. L. No. 95-78, 
91 Stat. 319 (1977), indicate continuing congressional support for interagency cooperation and active 
participation of agency personnel in grand jury proceedings. The Senate Committee Report stated that 
“[attorneys for the Government in the performance of their duties with a grand jury must possess the 
authority to utilize the services of other government employees.” S. Rep. No. 95-354, 95th Cong., 1st Sess. 
6, reprinted in [1977] U.S. Code Cong. & Ad. News 527, 530.

989. See United States v. Procter & Gamble Co., 356 U.S. 677, 683 (1958) (use of criminal procedures to 
elicit evidence primarily for use at civil trial flouts policy of law, but evidence discovered in good faith by 
grand jury admissible in civil proceeding); In re April 1977 Grand Jury Subpoenas (General Motors 
Corp.), 573 F.2d 936, 941-45 (6th Cir.) (appearance of impropriety presented when special attorney 
involved in prior IRS investigation of target corporation recommended grand jury proceeding to which he 
was party), appeal dismissed en banc for lack of jurisdiction, 584 F.2d 1366 (6th Cir. 1978), cert, denied, 440 
U.S. 934 (1979). But see In re Perlin, 589 F.2d 260, 263-69 (7th Cir. 1978) (per curiam) (appearance of 
conflict of interest not per se violation of defendant's rights; heavy burden on grand jury target to show 
actual abuse), cert, denied, 99 S. Ct. 2162 (1979).

990. See In re Perlin, 589 F.2d 260, 266-68 (7th Cir. 1978) (amended rule 6(e) intended to facilitate 
Government employment of specially qualified individuals in grand jury proceedings), cert, denied, 99 S. 
Ct. 2162 (1979).

991. See United States v. Procter & Gamble Co., 356 U.S. 677, 681-82 & n.6 (1958) (to prevent escape of 
potential defendants, to ensure freedom of grand jury deliberations, to minimize undue influence on grand 
jurors, to encourage free and honest testimony, and to protect innocent targets from disclosure of existence 
of investigation are reasons underlying policy of secrecy).

992. Fed. R. Crim. P. 6(e); see United States v. Stanford, 589 F.2d 285, 291 (7th Cir. 1978) (rule 6(e) 
restrictions apply only to disclosure of matters occurring before grand jury; secrecy unnecessary unless 
information reveals something about grand jury proceedings), cert, denied, 99 S. Ct. 1794 (1979).

993. Prior to its amendment in 1977, rule 6(e) provided that grand jury materials could be disclosed only 
to “attorneys for the government for use in the performance of their duties.” Congress enacted 
amendments to the rule in response to certain judicial decisions that were viewed as “highly restrictive of 
the use of government experts." S. Rep. No. 95-354, 95th Cong., 1st Sess. 7, reprinted in [1977] U.S. Code 
Cong. & Ad. News 527, 530. As amended, the rule provides that disclosure may be made to “sucn 
government personnel as are deemed necessary by an attorney for the government in the performance of 

Although the 1977 amendments to the Federal Rules of Criminal Proce
dure have made it easier for outside attorneys to participate in the grand jury 
process,990 the long-standing policy favoring secrecy of grand jury proceed
ings is still considered a fundamental means of protecting individuals from 
possible government abuse.991 Rule 6(e), which codifies traditional policy, 
imposes an obligation of secrecy on all participants except witnesses in grand 
jury proceedings.992 To facilitate complex investigations, however, the rule 
permits disclosure of matters occuring before the grand jury to all govern
ment attorneys and other government personnel who are directly involved or 
assisting in the proceeding.993 The only limitations imposed on such disclo
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sure are that the persons to whom disclosure is made shall utilize grand jury 
material only for purposes related to the investigation,994 and that the names 
of individuals receiving information shall be provided to the district court 
under whose jurisdiction the grand jury is convened.995

such attorney’s duty to enforce federal criminal law.” Fed. R. Crim. P. 6(e)(2)(A); see United States v. 
Stanford, 589 F.2d 285, 291-92 (7th Cir. 1978) (disclosure of subpoenaed grand jury documents to FBI 
agents without court order permissible when government attorney required assistance of experts in 
complex investigation and when grand jury took precautions to preserve secrecy), cert, denied, 99 S. Ct. 
1794 (1979); In re Perlin, 589 F.2d 260, 266-68 (7th Cir. 1978) (purpose of 1977 amendments to rule 6(e) is 
to enable federal agents to lend assistance to government prosecutors in grand jury investigations), cert, 
denied, 99 S. Ct. 2162 (1979).

994. Fed. R. Crim. P. 6(e)(2)(A), (B); see In re Perlin, 589 F.2d 260, 267-68 (7th Cir 1978) (rule 
providing that grand jury material may be used only to assist government attorney in grand jury 
investigation intended to prevent leakage of information to civil investigative agency), cert, denied, 99 S. Ct. 
2162 (1979).

995. Fed. R. Crim. P. 6(e)(2)(B); see In re Grand Jury Proceedings (Smith), 579 F.2d 836, 839-40 (3d 
Cir. 1978) (rule 6(e)(2)(B) disclosure notice requires only that district court be provided with names of 
persons to whom disclosure of grand jury material is made; no requirement that witness be given notice of 
disclosure).

996. Fed. R. Crim. P. 6(e)(2)(C)(i).
997. Id. 6(e)(2)(C)(ii).
998. Id. 6(e)(2)(C). The 1979 amendments to rule 6(e)(2)—now 6(e)(3)—added the following phrase: 

“If the court orders disclosure of matters occurring before the grand jury, the disclosure shall be made in 
such manner, at such time, and under such conditions as the court may direct.” Fed. R. Crim P. 6(e)(3) 
(effective August 1, 1979).

999. United States v. Procter & Gamble Co., 356 U.S. 677, 682-83 (1958); see United States v. Harbin. 
585 F.2d 904, 907 (8th Cir. 1978) (general request without stating particularized need for production of 
grand jury minutes and investigative reports insufficient grounds to breach secrecy of grand jury; 
impeachment of witnesses prior to trial inadequate basis for disclosure); In re Disclosure of Testimony 
(Troia), 580 F.2d 281, 286-88 (8th Cir. 1978) (bar disciplinary bodies met burden of demonstrating 
particularized need for disclosure during internal investigations when information otherwise unavailable; 
no abuse of discretion when court authorized limited disclosure after completion of grand jury 
investigation, applicants’ investigations sought to protect public welfare, and district court maintained 
extensive control over release of testimony).

1000. 99 S. Ct. 1667 (1979).
1001. Id. at 1675-79.
1002. Id. at 1676. The Court noted that as a matter of practical necessity those who seek grand jury 

In addition, disclosure is permitted under rule 6(e) when the court so 
directs either “preliminarily to or in connection with” a related judicial 
proceeding.996 Furthermore, disclosure is permitted at the request of the 
defendant upon a showing that grounds may exist for dismissing the 
indictment because of possible grand jury abuse.997 Such external disclosure, 
in contradistinction to internal disclosure to persons involved in the grand 
jury investigation, is not granted pro forma, and may be authorized only with 
leave of the court.998 In exercising its discretion, the court may authorize such 
disclosure only when the party requesting it demonstrates a particularized 
need that outweighs the need for secrecy.999

It was not until this Term in Douglas Oil Co. v. Petrol Stops Northwest1000 
that the Supreme Court had occasion to consider whether the court in which 
the judicial proceeding is taking place or the court under whose authority the 
grand jury originally convened should direct disclosure of grand jury 
materials to outside parties.1001 The Court concluded that, in general, requests 
for disclosure under rule 6(e) should be directed to the court that supervised 
the grand jury proceedings.1002 Nevertheless, the Court stated that the court 
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with custody of the grand jury records should not by itself make the final 
decision on disclosure because it is unlikely to have dependable knowledge of 
the needs of the parties in the proceedings in which the requested materials 
are to be used.1003 In holding that the district court abused its discretion by 
releasing the materials without specific knowledge of the need for them, the 
Court suggested that a more appropriate procedure would have been for the 
custodial court, after making a written evaluation of the need for continued 
grand jury secrecy, to have sent the requested materials to the court where the 
related proceedings were pending for final determination.1004 In this way, the 
Court noted that “both the need for continued secrecy and the need for 
disclosure could ... be evaluated by the courts in the best position to make 
the respective evaluations.”1005

materials have little choice other than to file a request with the court that supervised the grand jury because 
it is the only court with control over such materials. Id. Additionally, the Court reasoned that the policies 
underlying rule 6(e) dictate that the supervising court, being in the best position to determine the 
continuing need for grand jury secrecy, participate in reviewing disclosure requests. Id.

1003. Id. at 1676-77. Respondent Petrol Stops Northwest, an independent gasoline dealer, brought civil 
antitrust actions in the United States District Court for the District of Arizona against petitioner Douglas 
Oil Company and other large oil companies. While these proceedings were in pretrial stages, a government 
antitrust investigation in the Central District of California culminated in an indictment of petitioners for 
illegal price fixing to which petitioners ultimately pleaded nolo contendere. After unsuccessful discovery 
requests, respondents moved the California court to order the release of certain grand jury transcripts 
pursuant to rule 6(e)(2)(C)(i). Id. at 1671. Over petitioners’ objection, the court granted the order, subject 
to various protective conditions. The Ninth Circuit affirmed on the grounds that continued grand jury 
secrecy was no longer essential, although it conceded that it could only speculate on the need for the 
transcripts in the Arizona proceedings. Id. at 1670-72.

1004. Id. at 1678-79.
1005. Id. at 1679.
1006. See United States v. Malatesta, 583 F.2d 748, 753-54 (5th Cir. 1978) (violation of rule 6(e) not 

grounds for dismissal of indictment unless abuse shown), affd en banc, 590 F.2d 1379 (5th Cir.), cert, 
denied, 440 U.S. 962 (1979). Rule 6(e) specifically provides that the secrecy policy may be adequately 
enforced by a contempt citation. Fed. R. Crim. P. 6(e)(1).

1007. Fed. R. Crim. P. 16(a)(1)(A). At least one court has held, however, that a defendant must show 
prejudice before a mistrial or continuance will be granted as a result of an alleged violation of the right to a 
transcript. See United States v. Brown, 574 F.2d 1274, 1277-78 (5th Cir. 1978) (no error in refusing to 
grant mistrial or continuance without showing of prejudice when defendant’s grand jury transcript not 
provided until two days before trial), cert, denied, 439 U.S. 1046 (1979).

1008. Jencks Act, 18 U.S.C. § 3500(b) (1976).
1009. Fed. R. Crim. P. 6(e)(1) (effective August 1, 1979). The addition of this provision has 

necessitated a renumbering of the rule: old subsection (e)(1) is now subsection (e)(2); old (e)(2) is now 
(e)(3); and old (e)(3) is now (e)(4). Id. 6(e) (as amended). See also United States v. Head, 586 F.2d 508, 511- 
12 (5th Cir. 1978) (recommending practice of recording grand jury proceedings).

A violation of the federal rules prohibiting disclosure of grand jury 
proceedings, however, does not result in the automatic dismissal of an 
indictment in the absence of any showing of abuse or prejudice.1006 Moreover, 
the prohibitions against disclosure do not apply in like manner to one who is 
actually indicted by the grand jury: a defendant is entitled to a transcript of 
his own grand jury testimony1007 and copies of the grand jury testimony of 
Government witnesses after they have testified on direct examination at 
trial.1008 To these ends, the 1979 amendments to rule 6(e) of the Federal Rules 
of Criminal Procedure, effective August 1, 1979, provide for mandatory 
recording of all grand jury proceedings except those involving voting or juror 
deliberations.1009
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When called, every citizen has a public duty to appear and testify before the 
grand jury.1010 Federal grand juries have substantial authority to require the 
attendance and testimony of witnesses;1011 failure to comply with grand jury 
subpoenas can lead to either criminal1012 or civil1013 contempt charges. A 
witness may not interfere with the course of the grand jury investigation, and 
cannot be heard to object to the competence or relevance of its inquiry, to 
challenge its authority, or to limit its investigation in any way.1014 Related to 
the grand jury’s broad power to compel the personal appearance and oral 
testimony of witnesses is its power to subpoena physical evidence.1015 This 
latter power, which has few restrictions,1016 extends to subpoenas for voice 
exemplars,1017 handwriting samples,1018 and appearances in lineups.1019

The grand jury’s subpoena power, whether used to obtain the personal 
attendance and testimony of witnesses or to secure physical evidence, is not 
unlimited.1020 The grand jury may subpoena incompetent evidence, but it may

1010. United States v. Mandujano, 425 U.S. 564, 575 (1976) (unless privileged, subpoenaed parties must 
testify before grand jury); United States v. Bryan, 339 U.S. 323, 331 (1950) (few exceptions exist to 
individuals' general duty to provide grand jury testimony).

1011. See United States v. Calandra, 414 U.S. 338, 345-46 (1974) (grand jury has substantial authority 
to compel persons to appear and testify); Kastigar v. United States, 406 U.S. 441, 443 (1972) (power of 
grand jury to compel attendance and testimony firmly established); United States v. Apfelbaum, 584 F.2d 
1264, 1268-69 (3d Cir. 1978) (grand jury’s right to every man's evidence necessarily includes authority to 
compel attendance and testimony of witnesses), cert, granted, 440 U.S. 957 (1979). The grand jury must 
obtain a subpoena from the court in order to compel attendance. Fed. R. Crim. P. 17(a).

1012. See 18 U.S.C. § 401 (1976) (failure to obey court orders constitutes contempt punishable by fine 
or imprisonment).

1013. See Organized Crime Control Act of 1970, 28 U.S.C. § 1826 (1976) (court may order 
confinement of witness until such time as he or she complies with court order). Imprisonment is limited to 
the life of the grand jury and in any event may not exceed 18 months. Id.

1014. See United States v. Calandra, 414 U.S. 338, 345 (1974) (witness may not interfere with course of 
grand jury inquiry; public interest in full disclosure overrides any personal privacy interest of witness); 
Appeal of Angiulo, 579 F.2d 104, 105-07 (1st Cir. 1978) (grand jury not barred from investigating perjury 
committed before it simply because witness might be suspect in another proceeding); notes 953-55 supra 
and accompanying text.

1015. Fed. R. Crim. P. 17(c) (subpoena may direct person to produce documents and other physical 
evidence).

1016. See United States v. Calandra, 414 U.S. 338, 346 (1974) (fourth amendment exclusionary rule not 
applicable to grand jury proceedings; grand jury questions based on evidence obtained from illegal search 
and seizure do not constitute independent violation of fourth amendment); United States v. Mara, 410 U.S. 
19, 21-22 (1973) (grand jury witness may not refuse to produce handwriting exemplar on fourth 
amendment grounds; no expectation of privacy in handwriting sample); United States v. Dionisio, 410 U.S. 
1, 8-10 (1973) (showing of reasonableness not required before court may order production of voice 
exemplar); Lawn v. United States, 355 U.S. 339, 348-50 (1958) (grand jury indictment based on evidence 
obtained in violation of a defendant’s fifth amendment privilege valid).

1017. See United States v. Dionisio, 410 U.S. 1, 5-10 (1973) (compelled production of voice exemplars 
not violative of fourth or fifth amendment).

1018. See Gilbert v. California, 388 U.S. 263, 266-67 (1967) (grand jury subpoena for production of 
handwriting sample not violative of fifth amendment).

1019. See United States v. Wade, 388 U.S. 218, 221-23 (1967) (no fifth amendment right to refuse to 
appear in lineup before grand jury); In re Maguire, 571 F.2d 675, 677 (1st Cir.) (district court may order 
reasonable force to compel defiant grand jury witness to appear in lineup), cert, denied, 430 U.S. 911 
(1978).

1020. See Brown v. United States, 359 U.S. 41,49 (1959) (grand jury powerless to perform investigative 
function without court assistance; court process required to summon witness to appear and compel 
testimony). Under the Federal Rules of Criminal Procedure, the grand jury is subject to the court’s 
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not violate a valid privilege, whether established by the Constitution* 1021 or by 
federal statute.1022 Any evidence so adduced, along with its fruits, may be 
suppressed.1023 The circuits differ, however, on whether the Government must 
make a preliminary showing that subpoenaed evidence or testimony is 
relevant to an investigation within the jurisdiction of the grand jury and is not 
sought primarily for another purpose.1024

supervision in a number of respects. In addition to having authority to summon the grand jury under rule 
6, the court has sole authority to compel testimony or the production of evidence under rule 17. Fed. R. 
Crim. P. 6(a), 17(a). Moreover, a court may quash or modify a subpoena on motion if compliance would be 
"unreasonable or oppressive.” Fed. R. Crim. P. 17(c).

1021. See United States v. Mandujano, 425 U.S. 564, 572 (1976) (grand jury power to compel testimony 
necessarily limited by constitutional privilege against self-incrimination); Hale v. Henkel, 201 U.S. 43, 76 
(1906) (grand jury powerless to invade legitimate privacy interest protected by fourth amendment; grand 
jury subpoena overbroad in scope will be disallowed); Boyd v. United States, 116 U.S. 616, 633-35 (1886) 
(grand jury cannot require production of one's incriminating private papers and records); In re Grand Jury 
Investigation (Eilberg), 587 F.2d 589, 594-98 (3d Cir. 1978) (testimonial privilege of speech and debate 
clause when applied to records or third party testimony prevents use as evidence but permits disclosure; 
clause protects only those telephone records relating to legislative acts).

1022. See Gelbard v. United States, 408 U.S. 41, 51-52 (1972) (grand jury witness entitled to rely on 
statutory prohibition against use of evidence obtained by illegal electronic surveillance); Omnibus Crime 
Control and Safe Streets Act of 1968, 18 U.S.C. § 2515 (1976) (prohibiting use of evidence obtained by 
illegal electronic surveillance before grand jury). But cf. In re Special April 1977 Grand Jury (Scott), 581 
F.2d 589, 593 n.3 (7th Cir. 1978) (even if records subpoenaed by federal grand jury protected by state 
statute, supremacy clause would require disclosure unless otherwise privileged), cert, denied, 439 U.S. 1046 
(1979).

1023. See United States v. Blue, 384 U.S. 251, 255 (1966) (grand jury testimony compelled in violation 
of fifth amendment may be suppressed); Ellis v. United States, 416 F.2d 791, 795-96 (D C. Cir. 1969) 
(when privilege mistakenly overruled, evidence and fruits must be suppressed at subsequent trial); cf. 
Lopez v. Burke, 413 F.2d 992, 994 (7th Cir. 1969) (testimony induced by erroneous belief that immunity 
granted cannot be used against witness but may be used against third party).

1024. Compare In re Grand Jury Proceedings (Smith), 579 F.2d 836, 838-39 (3d Cir. 1978) 
(Government affidavit required to show relevance of subpoenaed documents to grand jury investigation) 
and In re Grand Jury Proceedings (Schofield I), 486 F.2d 85, 93 (3d Cir. 1973) (Government must show 
that subpoenaed evidence relevant to investigation, within scope of grand jury's jurisdiction, and not 
sought for impermissible purpose) and In re Grand Jury Proceedings (Schofield II), 507 F.2d 963, 966-67 
(3d Cir. 1975) (affidavit stating that witness was potential defendant and that requested exemplars were 
relevant to determination of possible perjury sufficient to meet relevance standard), cert, denied, 421 U.S. 
1015 (1975) with In re Liberatore, 574 F.2d 78, 82-83 (2d Cir. 1978) (preliminary showing of relevance not 
required under either Constitution or supervisory powers; Schofield affidavit not required) and In re Grand 
Jury Investigation (McLean), 565 F.2d 318, 320-21 (5th Cir. 1977) (preliminary showing of relevance not 
required in absence of allegation of harassment of witness or prosecutorial abuse of grand jury) and In re 
Grand Jury Proceedings (Hergenroeder), 555 F.2d 686, 686 (9th Cir. 1977) (per curiam) (given 
presumption of regularity that attaches to grand jury proceedings, Schofield showing not required). See 
also United States v. Nixon, 418 U.S. 683, 702 (1974) (when subpoena challenged as unreasonable and 
oppressive, Government has burden to show subpoenaed evidence not otherwise procurable by exercise of 
due diligence); In re Special April 1977 Grand Jury (Scott), 581 F.2d 589, 593-95 (7th Cir.) (not abuse of 
grand jury discretion to subpoena state records when only partial versions of records available through 
alternate means), cert, denied, 439 U.S. 1046 (1978).

1025. See United States v. Washington, 431 U.S. 181, 186 (1977) (reserving question whether grand jury 
witnesses entitled to be advised of fifth amendment rights).

1026. 425 U.S. 564 (1976).

It is not yet settled whether a witness appearing before a grand jury who is 
suspected of being involved in criminal conduct must be advised of his fifth 
amendment rights or advised of his status as a putative defendant.1025 1026 In 
United States v. Mandujanol02b the Supreme Court held that the failure to 
provide Miranda warnings to a putative defendant testifying before a grand 
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jury does not require the suppression of testimony in a subsequent perjury 
trial.1027 Similarly, in United States v. Washington1028 the Supreme Court held 
that a prosecutor’s failure to advise a witness that he was a putative defendant 
did not prevent the use of his grand jury testimony in a subsequent 
prosecution for theft, as long as the incriminating testimony was not 
compelled.1029. Although the Supreme Court has thus far declined to decide 
the issue, the Justice Department recently established an internal policy under 
which grand jury witnesses are given Miranda-type warnings and putative 
defendants are informed of their status as targets.1030 In addition, the Second 
Circuit has held on nonconstitutional grounds that the courts may exercise 
their supervisory power to suppress perjured grand jury testimony when 
prosecutors fail to advise a witness of his target status.1031

Although the grand jury’s power to compel testimony is necessarily limited 
by the fifth amendment privilege against self-incrimination,1032 the Govern
ment may accommodate the competing interests of broad investigative 
authority and protection of individual constitutional rights through the use of 
immunity statutes.1033 Under section 201(a) of the Organized Crime Control 
Act of 1970,1034 a federal prosecutor may request that a recalcitrant witness be

1027. Id. at 578-83. The witness, however, had been warned of his privilege against self-incrimination, as 
well as the possibility that he could be charged with perjury. Id. at 567. The Supreme Court has held that 
the failure to notify a target witness of his or her fifth amendment privilege against self-incrimination does 
not require suppression of grand jury testimony in a subsequent perjury prosecution. United States v. 
Wong, 431 U.S. 174, 177-80(1977).

1028. 431 U.S. 181 (1977).
1029. Id. at 188-89.
1030. 9 United States Attorneys’ Manual 11.259.
1031. United States v. Jacobs, 547 F.2d 772, 774-75 (2d Cir. 1976), cert, dismissed, 436 U.S. 31 (1978). 

Although the case was decided prior to the promulgation of the new Justice Department guidelines, the 
court based its holding on the ground that it was the universal practice among federal attorneys in the 
Second Circuit to give such warnings. Id. at 774-75. Contra, United States v. Crocker, 568 F.2d 1049, 1055- 
56 (3d Cir. 1977) (neither due process nor supervisory power requires suppression of perjured testimony 
even when prosecutor falsely informs witness’ attorney that his client not target of grand jury 
investigation) The Crocker court distinguished Jacobs on the grounds that, although it might have been the 
practice of warning target witnesses of their status in the Second Circuit, such was not the practice in the 
Third Circuit. Id. Particularly important, however, in view of the policy later established by the Justice 
Department, is the court’s suggestion that it might follow the Second Circuit in future cases if a uniform 
policy were widely adopted. Id. at 1056.

The decision to exercise supervisory power requires a determination of when a witness becomes the 
target of a grand jury investigation. The Third Circuit has stated that target witnesses include not only 
those who “‘necessarily’ will be indicted,” but also those who “according to an objective standard . . . 
could be indicted.” United States v. Crocker, 568 F.2d at 1054. The Justice Department defines a target 
witness as “a person as to whom the prosecutor or grand jury has substantial evidence linking him to the 
commission of a crime and who, in the judgment of the prosecutor, is a putative defendant." 9 United 
States Attorneys’ Manual 11.250. The Second Circuit has held that a witness who inadvertently admits to 
criminal conduct unrelated to the subject matter of the grand jury investigation does not automatically 
become a target witness. United States v. Ruffin, 575 F.2d 346, 351-53 (2d Cir. 1978) (witness not “target” 
when he admitted failure to pay federal tax on rental income before grand jury investigating poverty 
program fraud).

1032. U.S. Const, amend. V (“nor shall [any person] be compelled in any criminal case to be a witness 
against himself’); see United States v. Apfelbaum, 584 F.2d 1264, 1269 (3d Cir. 1978) (grand jury’s power 
to compel testimony limited by privilege against self-incrimination), cert, granted, 440 U.S. 957 (1979).

1033. See United States v. Mandujano, 425 U.S. 564, 575-76 (1976) (accommodation of grand jury’s 
investigative interests and individual constitutional rights achieved through use of immunity; grant of 
immunity may override assertion of privilege).

1034. 18 U.S.C. §§ 6002-6003(1976).
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granted “use” immunity coextensive with the constitutional privilege.1035 The 
statute protects the immunized witness from the use of his compelled 
testimony, as well as any evidence derived from it, in all subsequent criminal 
proceedings other than a prosecution for perjury.1036 If the Government later 
prosecutes a witness for acts described in immunized testimony, it must 
demonstrate that the evidence it seeks to use was derived from a source 
wholly independent of that testimony.1037 In affirming the coextensive nature 
of the legislative and constitutional privileges, the Supreme Court held this 
Term in New Jersey v. Portash1038 that a prosecutor may not use a witness’ 
immunized grand jury testimony to impeach his credibility in a subsequent 
criminal prosecution.1039

A grand jury witness has no sixth amendment right to have counsel present 
inside the grand jury room,1040 but he may consult with counsel outside the 
grand jury room before answering questions.1041 The danger of prejudice to a

1035. Kashgar v. United States, 406 U.S. 441, 453 (1972) (“use" immunity under 18 U.S.C. § 6002 
affords witness same protection he would have received under fifth amendment); see In re Federal Grand 
Jury Witness (Lemieux), 597 F.2d 1166, 1169 (9th Cir. 1979) (per curiam) (given secrecy of grand jury, 
immunized witness not shielded by fifth amendment under theory that testimony could leak out and 
subject him to prosecution in other jurisdictions).

1036. 18 U.S.C. § 6002 (1976); see United States v. Apfelbaum, 584 F.2d 1264, 1269-70 (3d Cir. 1978) 
(perjury narrow exception to use immunity; other than as corpus delicti of subsequent indictment for 
perjury, immunized testimony may not be used as substantive evidence), cert, granted, 440 U.S. 957 (1979). 
Truthful testimony given under a grant of immunity, however, cannot be used to show that the witness 
perjured himself on other occasions. See United States v. Berardelli, 565 F.2d 24, 27-29 (2d Cir. 1977) 
(witness who may have perjured himself before grand jury cannot refuse to testify at trial under grant of 
immunity).

1037. Kastigar v. United States, 406 U.S. 441, 460 (1972). Pursuant to its supervisory power, the Second 
Circuit has held that an indictment for a substantive offense brought by the same grand jury that heard the 
defendant’s immunized testimony must be dismissed. United States v. Hinton, 543 F.2d 1002, 1010 (2d Cir. 
1976).

1038. 440 U.S. 450 (1979).
1039. Id. at 459-60. The Court distinguished Oregon v. Hass, 420 U.S. 714, 720-24 (1975), and Harris v. 

New York, 401 U.S. 222, 224-26 (1971), which held that statements taken in violation of Miranda could be 
used to impeach a defendant’s testimony at trial. In those cases the Court applied a balancing test in 
weighing the incremental deterrence of police illegality against the public interest in deterring perjury. In 
Portash the Court established a per se rule against the use of immunized testimony for impeachment 
purposes. 440 U.S. at 459-60. The Court noted that although the defendants in Hass and Harris made no 
claim that the statements made to police were coerced or involuntary within the ambit of the fifth 
amendment prohibition, “testimony given in response to a grant of legislative immunity is the essence of 
coerced testimony.” Id. at 459.

1040. United States v. Mandujano, 425 U.S. 564, 581 (1976) (grand jury proceeding not “criminal 
proceeding” entitling individual to right to counsel). In his concurring opinion, Justice Brennan argued 
that, even if a putative defendant could not bring his attorney into the grand jury room, his fifth 
amendment rights were adequately protected by a limited sixth amendment right to have counsel 
immediately outside of the grand jury room. Id. at 602-09 (Brennan, J., concurring in judgment). 
Commentators remain divided over whether witnesses should be allowed to have counsel with them inside 
the grand jury room. Compare Hixson, Bringing Down the Curtain on the Absurd Drama of Entrances and 
Exits—Witness Representation in the Grand Jury Room, 15 Am. Crim. L. Rev. 307 (1978) (favoring 
counsel in the grand jury room as essential step toward curbing prosecutorial abuse and protecting 
individual rights; requiring witness to leave jury room awkward and prejudicial) with Silbert, Defense 
Counsel in the Grand Jury—The Answer to White Collar Criminal's Prayers, 15 Am. Crim. L. Rev. 293 
(1978) (opposing counsel in the grand jury room on ground that witnesses’ testimony and grand jury 
deliberations would be hampered thereby).

1041. United States v. Mandujano, 425 U.S. 564, 581 (1976). It is unclear how frequently a witness may 
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grand jury witness’ fifth amendment rights posed by the lack of full sixth 
amendment protection is further mitigated by statutory provisions for the 
recantation of false testimony given before a grand jury.* 1042

leave the grand jury room to consult with counsel. Compare id. at 606 (Brennan, J., concurring in 
judgment) (putative defendant should be able to consult counsel at will) with In re Turney, 465 F.2d 806, 
810-11 (5th Cir. 1972) (witness not allowed to consult with counsel after every question; district court may 
exercise supervisory power to ensure orderly grand jury proceedings and to prevent frivolous departures), 
cert, denied, 410 U.S. 914 (1973).

1042. 18 U.S.C. § 1623(d) (1976) (grand jury witness may recant testimony if declaration has not 
substantially affected the proceeding or if the falsity has not been or is not likely to be exposed); see United 
States v. Clavey, 565 F.2d 111, 122 (7th Cir. 1977) (Swigert, J., dissenting) (Government delay in 
responding to request of witness’ counsel for transcript unfairly foreclosed statutory defense of recanta
tion), affd en banc mem., 578 F.2d 1219 (7th Cir.), cert, denied, 439 U.S. 954 (1978).

1043. Fed. R. Crim. P. 5(a).
1044. Id. 5(c).
1045. Id. 5(a). If a federal magistrate is unavailable for the initial appearance, rule 5(a) requires that the 

defendant be brought before a state or local judicial officer authorized by 18 U.S.C. § 3041 (1976). Fed. R 
Crim. P. 5(a).

1046. Fed. R. Crim. P. 5(a). An extended delay in bringing the defendant before a magistrate may 
affect the voluntariness and, consequently, the admissibility of a confession or other statement made by the 
defendant while in custody. See Mallory v. United States, 354 U.S. 449, 455-56 (1957) (eight hour 
interrogation prior to appearance before magistrate violated rule 5(a); confession inadmissible). See also 18 
U.S.C. § 3501(c) (1976) (confession by defendant in custody not suppressed because of delay if given 
voluntarily within six hours of arrest or detention).

1047. Fed. R. Crim. P. 5(c). The defendant must be informed of his right to remain silent and to have 
the assistance of appointed or retained counsel. Id. The magistrate must also inform him of his right to trial 
with or without a jury in federal court if the charge is a minor offense that could otherwise be tried before a 
magistrate. 18 U.S.C. § 3401(b) (1976); Fed. R. Crim. P. 5(b). But see United States v. Rabat, 586 F.2d 
325, 327-28 (4th Cir. 1978) (per curiam) (magistrate’s failure to inform defendants of right to preliminary 
examination, right to trial by district court, and availability of pretrial release not reversible error when 
defendants aware of rights magistrate failed to enumerate).

1048. See Gerstein v. Pugh, 420 U.S. 103, 114 (1975) (fourth amendment requires judicial determination 
of probable cause as prerequisite to extended restraint of liberty following state or federal arrest).

1049. Although the Government bears the ultimate burden of establishing probable cause at the 
preliminary examination, the defendant may cross-examine witnesses against him and introduce evidence 
on his own behalf. Fed. R. Crim. P. 5.1(a).

1050. Id. 5.1(b).

PRELIMINARY HEARING

Rule 5 of the Federal Rules of Criminal Procedure entitles a suspect who is 
arrested and charged with a federal crime to an initial appearance1043 and a 
preliminary examination1044 before a magistrate or other local judicial 
officer.1045 The initial appearance must take place without unnecessary delay 
after the suspect’s arrest.1046 At the initial appearance, the judicial officer 
must specify the charges against the defendant, advise him of his fifth and 
sixth amendment rights, set bail, and inform him that he is entitled to a 
preliminary examination.1047

The preliminary examination affords the defendant the opportunity, 
guaranteed by the fourth amendment, to have an objective judicial officer 
determine whether his arrest and subsequent confinement is supported by 
sufficient evidence of probable cause to believe that a crime was committed 
and that the defendant committed it.1048 Unless such probable cause is 
shown,1049 the defendant must be released and the complaint against him 
dismissed.1050 A preliminary examination will not be held, however, if the 
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defendant waives his right to it1051 or if a grand jury indictment is returned or 
an information filed against the defendant.1052

An adversarial preliminary hearing is a critical stage of the criminal 
proceedings to which the sixth amendment right to counsel attaches.1053 
Further, to prepare an adequate defense the defendant may obtain a tape 
recording or a transcript of the hearing.1054

JOINDER AND SEVERANCE

To encourage efficient trial administration, the Federal Rules of Criminal 
Procedure authorize the joinder of multiple offenses or defendants in the same 
indictment or information as well as the joinder of two or more indictments 
for trial.1055 Rule 8(a) permits offenses to be joined in a single indictment if 
they are of the same or similar character, are based on the same act or 
transaction, or are based on two or more acts or transactions that are 
connected or that constitute parts of a common scheme or plan.1056 Some 
courts, however, are reluctant to permit joinder of offenses based on their 
mere similarity unless evidence of each offense would have been admissible in 
the other trial.1057 Defendants may be joined under rule 8(b) only if each is

1051. Id. 5(c); see United States v. Kabat, 586 F.2d 325, 328-29 (4th Cir. 1978) (per curiam) (defendant 
knowingly, intelligently, and voluntarily waived right to preliminary examination and right to trial in 
district court).

1052. Fed. R. Crim. P. 5(c); see United States v. Werbrouck, 589 F.2d 273, 275 (7th Cir. 1978) (per 
cunam) (preliminary examination not available to defendant indicted by grand jury because indictment 
satisfies requirement of determining probable cause), cert, denied, 440 U.S. 962 (1979); United States v. 
Kabat, 586 F.2d 325, 328 n.5 (4th Cir. 1978) (per curiam) (grand jury indictment and properly issued 
arrest warrant sufficient to meet fourth amendment requirement of determining probable cause; citing 
Gerstein v. Pugh, 420 U.S. 103 (1975)).

1053. Coleman v. Alabama, 399 U.S. 1, 9-10 (1970). A preliminary hearing is “adversarial" if the 
Government has committed itself to prosecution. See Moore v. Illinois, 434 U.S. 220, 231-32 (1977) (sixth 
amendment violated by identification conducted at adversarial preliminary hearing without defense 
counsel present).

1054. Fed. R. Crim. P. 5.1(c)(1), (2); see United States v. Vandivere, 579 F.2d 1240, 1242-43 (10th Cir. 
1978) (defendant not entitled to transcript of preliminary hearing when given access to tape recording that 
was reasonable equivalent; citing Britt v. North Carolina, 404 U.S. 226 (1971)).

1055. Fed. R. Crim. P. 8, 13; see, e.g., United States v. Halper, 590 F.2d 422, 428 (2d Cir. 1978) 
(avoiding needless multiple trials promotes efficient administration of criminal justice); United States v. 
Fuel, 583 F.2d 978, 988 (8th Cir. 1978) (joint trial of coconspirators avoids multiple litigation and 
conserves judicial resources), cert, denied, 439 U.S. 1127 (1979); United States v. Brady, 579 F.2d 1121, 
1128 (9th Cir. 1978) (joint trials reduce docket congestion, conserve judicial time, lessen burdens on jurors, 
and avoid necessity of recalling witnesses), cert, denied, 439 U.S. 1074 (1979).

1056. Fed. R. Crim. P. 8(a); see United States v. Kim, 595 F.2d 755, 770-71 (D.C. Cir. 1979) (joinder of 
conspiracy and false declaration counts in single trial upheld); United States v. Ritch, 583 F.2d 1179, 1181 
(1st Cir.) (bail jumping count sufficiently “connected” with drug charges to permit joinder when offenses 
related in time and motive for flight was avoidance of prosecution), cert, denied, 439 U.S. 970 (1978); 
United States v. Rabbitt, 583 F.2d 1014, 1021 (8th Cir. 1978) (joinder of extortion and mail fraud counts 
proper when offenses parts of common plan of state legislator to obtain bribes), cert, denied, 439 U.S. 1116 
(1979); United States v. Mullens, 583 F.2d 134, 142 (5th Cir. 1978) (joinder ofbribery and perjury charges 
proper when perjury count based on defendant’s assertion of innocence before grand jury that indicted him 
for bribery). Compare United States v. Santoni, 585 F.2d 667, 673-74 (4th Cir.) (joinder of extortion and 
tax evasion counts proper because tax evasion necessary to conceal extortionate activity), cert, denied, 440 
U.S. 910 (1978) with United States v. Halper, 590 F.2d 422, 429 (2d Cir. 1978) (Medicaid fraud indictment 
improperly joined with income tax evasion indictment when amounts defendant failed to report on tax 
return not necessarily funds from Medicaid fraud).

1057. See United States v. Burkley, 591 F.2d 903, 920 (D.C. Cir. 1978) (because evidence of one heroin 
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alleged to have participated in the same or the same series of illegal acts or 
transactions.* 1058 A conspiracy count permits joinder of defendants1059 unless 
the indictment charges multiple, unrelated conspiracies.1060 If the defendants’ 
acts form part of the same series, each defendant need not be charged in every 
count or have participated in every act.1061 Before allowing defendants to be 
joined, some courts require evidence that transactions in the “same series” be 
closely linked in time, place, and manner.1062

sale admissible in separate trial of other sale, joinder proper), cert, denied, 99 S. Ct. 1516 (1979); United 
States v. Halper, 590 F.2d 422, 431 (2d Cir. 1978) (joinder proper under “same or similar character” rubric 
only when evidence mutually admissible in separate trials or sufficiently “simple and distinct" to mitigate 
dangers created by joinder).

1058. Fed. R. Crim. P. 8(b); see United States v. Kaplan, 588 F.2d 71, 74 (4th Cir. 1978) (joinder 
improper when defendant indicted for offense he neither knew of nor participated in); United States v. 
Griffin, 579 F.2d 1104, 1110-11 (8th Cir.) (joinder proper in loan fraud case because all defendants 
participated in same transactions), cert, denied, 439 U.S. 981 (1978); United States v. Weir, 575 F.2d 668, 
672 (8th Cir. 1978) (defendants properly joined when both charged with same armed bank robbery).

1059. See United States v. Luna, 585 F.2d 1, 4-5 (1st Cir.) (joinder permissible after inclusion of 
conspiracy count if added in good faith and factual basis for charge exists), cert, denied, 439 U.S. 852 
(1978); United States v. Fuel, 583 F.2d 978, 988 (8th Cir. 1978) (individuals charged in conspiracy usually 
tried together, particularly when proof based on same evidence), cert, denied, 439 U.S. 1127 (1979); United 
States v. Adams, 581 F.2d 193, 197 (9th Cir.) (conspiracy count satisfies rule 8(b) if not added merely to 
bypass rule’s requirements), cert, denied, 439 U.S. 1006 (1978); United States v. Heath, 580 F.2d 1011, 
1023 (10th Cir. 1978) (because each member of conspiracy responsible for acts of coconspirators, joinder 
upheld); United States v. Jones, 578 F.2d 1332, 1338-39 (10th Cir.) (joinder justified by ample evidence that 
conspiracy existed, that defendant claiming misjoinder played extensive role in conspiracy, and that 
codefendants charged with conspiracy had general interrelationship), cert, denied, 439 U.S. 913 (1978).

If the conspiracy charge is dismissed, continued joinder is not error as a matter of law, but severance 
should be granted if the trial judge determines that joinder would be prejudicial. See Schaffer v. United 
States, 362 U.S. 511, 514-16 (1960) (trial judge should be particularly sensitive to possibility of prejudice 
from continued joinder after dismissal of charge that originally justified joinder); United States v. Lane, 584 
F 2d 60, 63-66 (5th Cir. 1978) (after conspiracy count dismissed against one defendant, severance required 
when continued joinder resulted in jury’s exposure to evidence inadmissible in separate trial); cf. United 
States v. Woolridge, 572 F.2d 1027, 1029 (5th Cir.) (dismissal of conspiracy count against one defendant 
irrelevant to propriety of joinder when no showing that Government sought indictment in bad faith), cert, 
denied, 439 U.S. 849 (1978).

1060. See United States v. Bridwell, 583 F.2d 1135, 1141-42 (10th Cir. 1978) (when evidence indicated 
single rather than multiple conspiracies to sell drugs, defendants properly joined); United States v. Nettles, 
570 F.2d 547, 551-52 (5th Cir. 1978) (joinder improper when presence of common participants in three 
conspiracies to obstruct law enforcement insufficient to establish single conspiracy).

1061. Fed. R. Crim. P. 8(b); see United States v. Santoni, 585 F.2d 667, 673 (4th Cir.) (joint trial proper 
when defendants engaged in same series of extortions, although each not charged in every count), cert, 
denied, 440 U.S. 910 (1978); United States v. Woolridge, 572 F.2d 1027, 1029 (5th Cir.) (joinder proper for 
car theft conspiracy even though defendant did not participate in every act of conspiracy), cert, denied, 439 
U.S. 1006 (1978).

1062. United States v. Santoni, 585 F 2d 667, 673 (4th Cir.), cert, denied, 440 U.S. 910 (1978); see 
United States v. Adams, 581 F.2d 193, 197 (9th Cir.) (acts alleged to be part of “same series” for purpose of 
joining defendants must “evince more substantial relationship” than that required to meet “same or similar 
character” test for joinder of offenses), cert, denied. 439 U.S. 1006 (1978).

1063. Fed. R. Crim. P. 13.
1064. 590 F.2d 422 (2d Cir. 1978).

If the offenses or defendants could originally have been joined, the trial 
judge has discretion under rule 13 to order consolidation for trial of 
indictments or defendants.1063 1064 This term in United States v. Halper'0M the 
Second Circuit emphasized that technical compliance with the requirements 
for joinder under rule 8 may not, by itself, be enough to support consolida
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tion.1065 The Halper court reasoned that trial efficiency is not the only policy 
underlying the rule and that equal attention should be given to the “implicit, 
and often conflicting” policy of protecting defendants from prejudice.1066

The trial judge also has the discretion under rule 14 to order severance if a 
joint trial would prejudice the defendants.1067 When ruling on a motion to 
sever, the trial judge must weigh the inconvenience and expense of separate 
trials against the prejudice inherent in a joint trial.1068 A defendant seeking 
severance must demonstrate the likelihood of prejudice so compelling that 
continued joinder would deprive him of a fair trial.1069 Merely showing that 
separate trials would increase the chances of acquittal does not meet this 
burden.1070 Prejudice sufficient to justify severance may be shown, however, 
when a defendant can demonstrate that a codefendant’s exculpatory testimo
ny, available only at a separate trial, is essential to his defense.1071 A defendant

1065. Id. at 428.
1066. Id.
1067. Fed. R. Crim. P. 14; see, e.g.. United States v. Luna, 585 F.2d 1, 4 (1st Cir.) (to obtain rule 14 

severance defendant must make strong showing of prejudice likely to result from joint trial), cert, denied, 
439 U.S. 852 (1978); United States v. Frazier, 584 F.2d 790, 795 (6th Cir. 1978) (no prejudice in joinder of 
offenses and defendants for trial on charges of conspiracy and transportation of forged securities); United 
States v. Ritch, 583 F.2d 1179, 1181 (1st Cir.) (when one of joined offenses involves flight from 
prosecution, no prejudice from joinder and severance unnecessary), cert, denied, 439 U.S. 970 (1978).

1068. See United States v. Luna, 585 F.2d 1, 4 (1st Cir.) (court must balance benefit to Government 
against prejudice to defendant), cert, denied, 439 U.S. 852 (1978); United States v. Fuel, 583 F.2d 978, 988 
(8th Cir. 1978) (trial court must balance inconvenience and expense against prejudice to defendants), cert, 
denied, 439 U.S. 1127 (1979).

1069. See United States v. Avarello, 592 F.2d 1339, 1345 (5th Cir.) (defendants unable to meet heavy 
burden of showing compelling prejudice from joinder when each asserted same defense and used same trial 
strategy), cert, denied, 100 S. Ct. 87 (1979); United States v. Michel, 588 F.2d 986, 1002 (5th Cir.) 
(compelling prejudice shown only if defendants establish that trial court unable to afford them protection), 
cert, denied, 100 S. Ct. 47 (1979); Tifford v. Wainwright, 588 F.2d 954, 957 (5th Cir. 1979) (per curiam) 
(prejudice conclusively established when joinder made defendant's trial fundamentally unfair); United 
States v. Herring, 582 F.2d 535, 541-42 (10th Cir. 1978) (reasonable limitations on cross-examination and 
closing arguments because of joint trial did not infringe defendant’s right to fair trial); United States v. 
Niederberger, 580 F.2d 63, 67 (3d Cir.) (joinder of offenses did not infringe defendant's right to fair trial 
when jury capable of compartmentalizing evidence), cert, denied. 439 U.S. 980 (1978); United States v. 
Swanson, 572 F.2d 523, 528 (5th Cir.) (to obtain severance, defendant must demonstrate compelling 
prejudice against which trial court unable to afford protection), cert, denied. 439 U.S. 849 (1978).

1070. See, e.g.. United States v. Santoni, 585 F.2d 667, 674 (4th Cir.) (to establish compelling prejudice, 
defendant must show more than better chance of acquittal in separate trial), cert, denied, 440 U.S. 910 
(1978); United States v. Ritch, 583 F.2d 1179, 1181 (1st Cir.) (same), cert, denied, 439 U.S. 970 (1978); 
United States v. Parnell, 581 F.2d 1374, 1383 (10th Cir. 1978) (same), cert, denied, 99 S. Ct. 852 (1979); 
United States v. Adams, 581 F.2d 193, 198 (9th Cir.) (same), cert, denied, 439 U.S. 1006 (1978); United 
States v. Brady, 579 F.2d 1121, 1127-28 (9th Cir. 1978) (same), cert, denied, 439 U.S. 1074 (1979); United 
States v. Smith, 578 F.2d 1227, 1236 (8th Cir. 1978) (same).

1071. See Tifford v. Wainwright, 588 F.2d 954, 957 (5th Cir. 1979) (per curiam) (prejudicial joinder 
established when defendant submitted affidavits that codefendant would give testimony critical to defense 
only at separate trial); United States v. Sullivan, 578 F.2d 121, 123 (5th Cir. 1978) (per curiam) (bare 
allegation that defendant may be deprived of codefendant's testimony in joint trial insufficient for 
severance); United States v. Kaplan, 576 F.2d 598, 600 (5th Cir. 1978) (court justified in denying severance 
because codefendant expressly declined when asked by trial judge if he would testify in separate trial), cert, 
denied, 439 U.S. 1078 (1979) & 99 S. Ct. 211 (1979) (codefendant); United States v. Gutierrez, 576 F.2d 
269, 276-77 (10th Cir.) (no error to deny severance when codefendant’s testifying at separate trial “merest 
of possibilities”), cert, denied, 439 U.S. 954 (1978); United States v. Marable, 574 F.2d 224, 230-31 (5th Cir. 
1978) (defendant must prove bona fide need for codefendant’s testimony, establish substance and 
exculpatory effect, and convince court that codefendant will in fact testify if severance granted). 
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may also obtain severance if the Government intends to implicate the 
defendant by introducing an extrajudicial statement of a nontestifying 
codefendant.1072 In addition, if the court views any violation of rule 8 as 
inherently prejudicial, improper joinder may require severance.1073

Rule 14 motions for severance are discretionary; thus, the court’s decision 
not to sever will be overturned only if an abuse of discretion is shown.1074 A 
critical question before the reviewing court is whether the jury was able to 
“compartmentalize” the evidence or give independent consideration to the 
cases and charges against each defendant.1075 Those claiming prejudicial error

1072. Bruton v. United States, 391 U.S. 123, 124-26 (1968) (sixth amendment right to confrontation 
denied when out-of-court statement introduced at trial against defendant unable to cross-examine 
codefendant who made inculpatory statement); see United States v. Roach, 590 F.2d 181, 185 (5th Cir. 
1979) (no Bruton violation when codefendant’s extrajudicial statement did not implicate defendant); 
United States v. Gravitt, 590 F.2d 123, 125 (5th Cir. 1979) (Bruton not violated when statement implicated 
only its maker); United States v. Weinrich, 586 F.2d 481, 495-96 (5th Cir. 1978) (no Bruton violation when 
codefendant who made inculpatory statement testified at trial and was available for cross-examination), 
cert, denied, 99 S. Ct. 2041 (1979); United States v. Olander, 584 F.2d 876, 885 (9th Cir. 1978) (no Bruton 
violation when codefendant took stand), vacated and remanded sub nom. Harrington v. United States, 99 
S. Ct. 3104 (1979); United States v. Dizdar, 581 F.2d 1031, 1038 (2d Cir. 1978) (no unfair prejudice when 
“interlocking” confessions were substantially identical inculpatory statements and jury instructed that 
each defendant’s statement could be evidence only against its author); United States v. Brady, 579 F.2d 
1121, 1128-29 (9th Cir. 1978) (Bruton rule inapplicable when defendants took stand and were subject to 
cross-examination), cert, denied, 439 U.S. 1074(1979).

Some courts believe, however, that the possible prejudicial effects of such evidence will be cured if the 
statement is redacted to omit all references to the defendant claiming prejudice. See United States v. Roach, 
590 F.2d 181, 185 (5th Cir. 1979) (right of confrontation not abridged when all references to defendant in 
codefendant’s statement deleted); United States v. Arroyo-Angulo, 580 F.2d 1 137, 1143 (2d Cir.) (Bruton 
satisfied when redacted testimony admitted with instructions that jury consider it only against named 
defendant), cert, denied, 439 U.S. 913 (1978); United States v. Swanson, 572 F.2d 523, 528-29 (5th Cir.) 
(prophylactic measures sufficient when codefendant’s confession admitted with all references to defendant 
deleted and jury charged to consider statement only against maker), cert, denied, 439 U.S. 849 (1978). But 
cf. United States v. Danzey, 594 F.2d 905, 917-19 (2d Cir. 1979) (when defendant’s name merely deleted 
and word “blank” substituted, prejudicial effect not cured and Bruton rule applies).

Testimony admissible under the conspiracy exception falls outside the ambit of Bruton. United States v. 
Roberts, 583 F.2d 1173, 1175-77 (10th Cir. 1978), cert, denied. 439 U.S. 1080 (1979); see United States v. 
Parnell, 581 F.2d 1374, 1383 (10th Cir. 1978) (Bruton reliance misplaced when coconspirators took witness 
stand and defendant able to cross-examine), cert, denied. 99 S. Ct. 852(1979).

1073. See United States v. Kaplan, 588 F.2d 71, 74 (4th Cir. 1978) (severance mandatory when 
defendant’s joinder improper under rule 8(b)); United States v. Santoni, 585 F.2d 667, 673 (4th Cir.) 
(same), cert, denied, 440 U.S. 910 (1978); United States v. Lane, 584 F.2d 60, 62 (5th Cir. 1978) (same). In 
contrast, some courts apply the “harmless error” rule to allegations of improper joinder. See United States 
v. Halper, 590 F.2d 422, 433 (2d Cir. 1978) (misjoinder harmless error if effect on jury very slight); United 
States v. Pacelli, 588 F.2d 360, 365 (2d Cir. 1978) (beneficiary of alleged misjoinder of offenses must show 
error harmless beyond reasonable doubt), cert, denied, 99 S. Ct. 2001 (1979); United States v. Herrera, 584 
F.2d 1137, 1143 (2d Cir. 1978) (harmless error standard of review for misjoinder “well settled in this 
circuit”).

1074. See United States v. Boyd, 595 F.2d 120, 125 (3d Cir. 1978) (no abuse of discretion when 
contention of “spill-over” of incriminating evidence countered by evidence of conspiracy and jury directed 
to evaluate each defendant individually); United States v. Algarin, 584 F.2d 562, 568 (1st Cir. 1978) (denial 
of severance not abuse of discretion when defendants charged with acts that were parts of common schemes 
and jury instructed that each conspiracy must receive separate consideration).

1075. See United States v. Boyd, 595 F.2d 120, 125 (3d Cir. 1978) (“primary consideration” before trial 
court is whether, in view of volume and limited admissibility, jury can be expected to compartmentalize 
evidence); United States v. Brady, 579 F.2d 1121, 1128 (9th Cir. 1978) (“ultimate question” before court is 
whether jury can collate and appraise independent evidence against each defendant), cert, denied, 439 U.S. 
1074 (1979).
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from improper joinder argue, usually unsuccessfully, that the character and 
quantity of evidence made the case too complex for the jury to comprehend 
and compartmentalize;1076 that evidence admitted in the joint trial would have 
been inadmissible in separate trials;1077 that the jury drew improper inferences 
from the defendant’s decision to exercise his fifth amendment privilege when 
his codefendants elected to testify;1078 or that antagonistic actions by a 
codefendant or his attorney resulted in prejudice.1079 When faced with these

1076. See United States v. Luna, 585 F.2d 1, 5 (1st Cir.) (number of counts and defendants not so large 
that jury unable to differentiate), cert, denied, 439 U.S. 852 (1978); United States v. Ritch, 583 F.2d 1179, 
1181 (1st Cir 1978) (jury not confused by consolidation when evidence at trial not complicated), cert, 
denied, 439 U.S. 970 (1978); United States v. Bridwell, 583 F.2d 1135, 1142 (10th Cir. 1978) (because of 
technical nature of offenses, easy for jury to compartmentalize even though one defendant charged with 30 
counts more than others); United States v. Jones, 578 F.2d 1332, 1339-40 (10th Cir.) (no prejudice when 
evidence of jury tampering clearly applicable to only one defendant), cert, denied, 439 U.S. 913 (1978); cf. 
United States v. Danzey, 594 F.2d 905, 929 (2d Cir. 1979) (“similar act” evidence must be carefully 
scrutinized for possible spill-over effect on codefendant). The jury is presumed to be capable of sorting out 
the evidence and considering the case against each defendant separately. United States v. Frazier, 584 F.2d 
790, 795 (6th Cir. 1978).

1077. See United States v. Burkley, 591 F.2d 903, 919-20 (D.C. Cir. 1978) (claim of improper 
consolidation rejected because evidence of several heroin sales admissible in separate trial on individual 
charge); United States v. Halper, 590 F.2d 422, 429 (2d Cir. 1978) (evidence of Medicaid fraud not 
admissible in separate trial for income tax evasion joinder prejudicial); United States v. Lane, 584 F.2d 60, 
66 (5th Cir. 1978) (conviction reversed when continued joinder after conspiracy count dismissed against 
one defendant resulted in admission of evidence improper in separate trials); United States v. Ritch, 583 
F.2d 1179, 1181 (1st Cir.) (when evidence of defendant's bail jumping admissible at separate trial on drug 
charges, no prejudice from joinder), cert, denied, 439 U.S. 970 (1978); United States v. Rabbitt, 583 F.2d 
1014, 1022 (8th Cir. 1978) (evidence of defendant's corrupt conduct as legislator admissible in separate 
trial as evidence of similar behavior; no prejudice in joinder), cert, denied, 439 U.S. 1116 (1979); United 
States v. Herring, 582 F.2d 535, 542 (10th Cir. 1978) (when statements of coconspirator admissible at 
separate trials, no prejudice from joinder); United States v. Heath, 580 F.2d 1011, 1023 (10th Cir. 1978) (no 
severance when evidence of acts of coconspirators in furtherance of conspiracy admissible in separate trial 
as evidence of acts for which all members of conspiracy liable); United States v. Perrin, 580 F.2d 730, 738 
(5th Cir. 1978) (denial of severance proper when defendant proffered no evidence denied admission because 
of joint nature of trial), cert, granted, 440 U.S. 956 (1979).

1078. See United States v. Hansen, 583 F.2d 325, 330-31 (7th Cir.) (because no direct comment on 
failure to testify, no prejudice to nontestifying defendant despite jury’s having heard him object to being 
called), cert, denied. 439 U.S. 912 (1978); United States v. Kaplan, 576 F.2d 598, 599-600 (5th Cir. 1978) 
(no prejudice when defendant called codefendant as witness because no direct comment on failure to testify 
and trial court gave curative instructions), cert, denied. 439 U.S. 1078 (1979); cf. United States v. Herring, 
582 F.2d 535, 542 (10th Cir. 1978) (no prejudice from denial of severance when defendant would not be 
able to comment on defendant’s failure to testify in joint or separate trial); United States v. Perrin, 580 F.2d 
730, 738 (5th Cir. 1978) (defendant not entitled to separate trial in order to comment on failure of other 
defendants to testify), cert, granted, 440 U.S. 956 (1979).

1079. See United States v. McPartlin, 595 F.2d 1321, 1333-34 (7th Cir.) (defendant’s admission of 
payments not antagonistic to codefendants’ denial of extortion or receiving bribes when defendant denied 
necessary intent; severance denied), cert, denied, 100 S. Ct. 65 (1979); United States v. Avarello, 592 F.2d 
1339, 1345-46 (5th Cir.) (trial strategy of codefendant's attorney not prejudicial and denial of severance not 
reversible error when counsel for other defendants pursued same avenue of defense), cert, denied, 100 S. Ct. 
87 (1979); United States v. Luna, 585 F.2d 1, 5 (1st Cir.) (defenses consistent and severance not required 
when each defendant denied own participation and offered independent alibi evidence without implicating 
the other), cert, denied, 439 U.S. 852 (1978); United States v. Lane, 584 F.2d 60, 64 (5th Cir. 1978) 
(codefendant’s defense of noninvolvement in conspiracy “incompatible” with entrapment defense); United 
States v. Roberts, 583 F.2d 1173, 1177 (10th Cir. 1978) (severance denied when defendant’s argument that 
evidence failed to show importation consistent with codefendant’s defense that prosecution failed to meet 
burden of proof on importation charge), cert, denied, 439 U.S. 1080 (1979); United States v. Herring, 582 
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contentions, reviewing courts look for indications that the jury was able to 
evaluate the evidence against each defendant on each count.* 1080 Reversal for 
prejudicial joinder is unlikely if the trial judge gave the jury curative 
instructions1081 or if the amount of credible evidence introduced against the 
defendant is substantial.1082

F.2d 535, 542 (10th Cir. 1978) (joinder proper when no significant conflict between defendant’s testimony 
denying personal knowledge of codefendants’ marijuana possession and codefendants’ own claims of 
innocence); United States v. Crawford, 581 F.2d 489, 491-92 (5th Cir. 1978) (fair trial impossible and 
severance required when sole defense of each defendant is guilt of the other); United States v. Brady, 579 
F.2d 1121, 1128 (9th Cir. 1978) (hostility between defendants insufficient to require severance when each 
accused other of greater participation in crime in which both had conceded involvement), cert, denied, 439 
U.S. 1074 (1979); United States v. Marable, 574 F.2d 224, 231 (5th Cir. 1978) (no conflict between one 
defendant's denial of involvement in heroin conspiracy and other’s failure to offer any defense; severance 
denied); United States v. Swanson, 572 F.2d 523, 529 (5th Cir.) (denial of severance not reversible error 
when defenses of noninvolvement and lack of intent not irreconcilable), cert, denied, 439 U.S. 849 (1978).

1080. See United States v. Barnes, 604 F.2d 121, 161 (2d Cir. 1979) (acquittal of some defendants 
indicates spillover does not contaminate all); United States v. Luna, 585 F.2d 1, 5 (1st Cir.) (acquittal of 
one defendant on conspiracy charge indicates jury independently considered separate counts), cert, denied, 
439 U.S. 852 (1978); United States v. Bndwell, 583 F.2d 1135, 1142 (10th Cir. 1978) (joinder not 
prejudicial when jury able to compartmentalize evidence and sufficiently informed of necessity to consider 
each defendant individually); United States v. Niederberger, 580 F.2d 63, 67 (3d Cir.) (argument that jury 
incapable of sifting evidence belied by defendant’s acquittal on four of ten counts), cert, denied, 439 U.S. 
980 (1978); United States v. Hastings, 577 F.2d 38, 40 (8th Cir. 1978) (defendant’s acquittal on two of four 
counts indicates jury adequately distinguished evidence); cf United States v. Alden, 576 F.2d 772, 779 (8th 
Cir.) (inconsistencies in verdict on separate counts of indictment do not require reversal of conviction), 
cert, denied, 439 U.S. 855 (1978).

1081. See United States v. Kim, 595 F.2d 755, 771 (D.C. Cir. 1979) (joinder upheld when jury 
instructions provided ‘‘meaningful protection” against jurors’ considering peijury indictment as evidence 
against accused); United States v. Boyd, 595 F.2d 120, 125 (3d Cir. 1978) (possible “spill-over” of 
incriminating evidence countered by trial judge’s specifically directing jury to evaluate individually each 
defendant’s guilt); United States v. Avarello, 592 F.2d 1339, 1346 (5th Cir.) (dictum) (instruction to 
disregard prejudicial comment made by codefendant’s attorney during opening statement sufficient to cure 
error), cert, denied, 100 S. Ct. 87 (1979); United States v. Wedelstedt, 589 F.2d 339, 343 n.4 (8th Cir.) (no 
prejudice when judge appropriately admonished jury to consider each crime and evidence pertaining to it 
separately), cert, denied, 439 U.S. 954 (1978); United States v. Luna, 585 F.2d 1, 5 (1st Cir.) (proper to 
deny severance when court’s instructions ensured that jury distinguished among defendants and charges), 
cert, denied, 439 U.S. 852 (1978); United States v. Frazier, 584 F.2d 790, 795 (6th Cir. 1978) (no error in 
joinder when jury carefully instructed that each defendant’s case must be treated individually); United 
States v. Lane, 584 F.2d 60, 65 (5th Cir. 1978) (joinder improper when effect of cautionary jury instructions 
diluted by Government’s closing argument, which minimized juror incentive to compartmentalize the 
evidence against each defendant); United States v. Bridwell, 583 F.2d 1135, 1142 (10th Cir. 1978) (final 
instructions sufficiently informed jury of need to consider each defendant’s case individually); United 
States v. Fuel, 583 F.2d 978, 988 (8th Cir. 1978) (joinder upheld when trial court carefully instructed jury 
to weigh evidence against each defendant individually), cert, denied, 439 U.S. 1127 (1979); United States v. 
Dizdar, 581 F.2d 1031, 1038 (2d Cir. 1978) (prejudice minimized when trial judge repeatedly instructed 
jury that each defendant’s statement could be considered only against its maker); United States v. Adams, 
581 F.2d 193, 198 (9th Cir.) (severance unnecessary when cautionary instructions calculated to remove any 
prejudice resulting from joinder), cert, denied, 439 U.S. 1006 (1978); United States v. Brady, 579 F.2d 1121, 
1128 (9th Cir. 1978) (joinder proper when jury fully and carefully instructed on limits of impeaching 
evidence), cert, denied, 439 U.S. 1074 (1979); United States v. Jones, 578 F.2d 1332, 1339-40 (10th Cir.) 
(severance unnecessary when cautionary instructions given by trial court), cert, denied, 439 U.S. 913 
(1978); United States v. Smith, 578 F.2d 1227, 1235 (8th Cir. 1978) (cautionary instructions to jury cured 
prejudicial effect of defendant’s outburst in court); United States v. Sullivan, 578 F.2d 121, 123 (5th Cir. 
1978) (per curiam) (limiting instructions given without counsel’s request sufficient to cure prejudicial 
effects of joint trial).

1082. See United States v. Boyd, 595 F.2d 120, 125 (3d Cir. 1978) (defendant’s contention of spill-over 
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A defendant found to have waived the right to severance cannot assert 
prejudicial joinder on appeal. Some courts readily imply such a waiver from a 
defendant’s failure to move for severance prior to trial or from his failure to 
renew the motion, once made, at appropriate stages during the trial.1083 This 
term in United States v. Lane,1084 however, the Fifth Circuit reversed the 
conviction of a defendant properly joined as a coconspirator under rule 8(b) 
who failed to renew his pretrial motion for severance after the conspiracy 
count against him was dismissed.1085 Because a codefendant’s motion to sever 
had alerted the trial judge to the possible prejudicial effects of continued 
joinder, the defendant’s lack of diligence in pursuing his objections did not bar 
consideration of the severance issue on appeal.1086 Similarly, in United States 
v. Barron,1087 the Tenth Circuit permitted a defendant who had not moved for 
severance before or during trial to assert prejudicial joinder as a ground for 
reversal on appeal.1088 The court held that a defendant who fails to object 
must show that the trial court committed plain error in allowing joinder.1089

of incriminating evidence countered by evidence of single conspiracy in which he played part); United 
States v. Avarello, 592 F.2d 1339, 1346 (5th Cir.) (given “undeniable” proof against defendant, allegedly 
prejudicial statement dismissed as having “scant impact” on verdict), cert, denied, 100 S. Ct. 87 (1979); 
United States v. Lane, 584 F.2d 60, 65 (5th Cir. 1978) (prejudicial effect of combined trial mandated 
reversal when evidence of either defendant’s guilt unpersuasive); United States v. Fuel, 583 F.2d 978, 988 
(8th Cir. 1978) (severance not required when clear and convincing probative evidence produced at trial 
implicated each defendant on certain substantive counts), cert, denied, 99 S. Ct. 1044 (1979); United States 
v. Jones, 578 F.2d 1332, 1339 (10th Cir.) (no reversible error when ample evidence of defendant’s extensive 
role in conspiracy), cert, denied, 99 S. Ct. 248 (1978); United States v. Alden, 576 F.2d 772, 779 & n.7 (8th 
Cir.) (conviction affirmed when eyewitness testimony and circumstantial evidence of defendant’s guilt 
strong), cert, denied, 439 U.S. 855 (1978).

1083. See United States v. Richardson, 588 F.2d 1235, 1241 (9th Cir. 1978) (severance issue not 
preserved on appeal when motion for severance not renewed at close of evidence), cert, denied. 440 U.S. 
947 (1979); United States v. Pelton, 578 F.2d 701, 711 (8th Cir.) (defendant who failed to renew motion for 
severance either at close of prosecution's case or at close of all evidence lost right to assert severance issue 
on appeal), cert, denied, 439 U.S. 964 (1978).

1084. 584 F.2d 60 (5th Cir. 1978).
1085. Id. at 63, 65-66.
1086. Id. at 65.
1087. 594 F.2d 1345 (10th Cir. 1979).
1088. Id. at 1351.
1089. Id. Barron was unable to meet this burden. Id.
1090. U.S. Const, amend. VIII.
1091. See United States v. Bass, 573 F.2d 258, 260 (5th Cir. 1978) (purpose of bail to secure presence of 

defendant, not to punish); cf. Norris v. Frame, 585 F.2d 1 183, 1 187 (3d Cir. 1978) (guaranteeing presence 
at trial only legitimate state interest in detention of defendant unable to raise bail).

1092. Stack v. Boyle, 342 U.S. 1, 5 (1951); see Pugh v. Rainwater, 572 F.2d 1053, 1057 (5th Cir. 1978) 
(en banc) (bail in excess of amount necessary to ensure presence of accused at trial inherently punitive and 
violative of due process).

A corollary constitutional privilege to post bond once it is set has also been recognized. See United 
States v. Vargas, 583 F.2d 380, 388 (7th Cir. 1978) (prosecutor’s reference to defendant’s ability to post 
high bond improper because assertion of constitutional privilege to post bond thereby “made costly”).

BAIL

The Constitution prohibits excessive bail.1090 Because the purpose of bail is 
to ensure that an accused will be present to stand trial and, if convicted, will 
appear for sentencing,1091 bail set at a figure higher than an amount 
reasonably calculated to fulfill this purpose is “excessive” under the eighth 
amendment.1092
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The Bail Reform Act of 19661093 governs bail determinations in the federal 
courts.1094 The Act expressly incorporates a presumption favoring release on 
personal recognizance or upon execution of an unsecured appearance bond 
for defendants awaiting trial on noncapital charges.1095 If the judicial officer 
responsible for the bail determination concludes that more restrictive condi
tions of release are necessary to ensure the defendant’s appearance, the Act 
requires the officer to review the list of release conditions enumerated in the 
statute and choose the first appropriate alternative.1096 Similarly, a defendant 
charged with a capital offense or one who has been convicted and is either 
awaiting sentencing or appealing the conviction is also entitled to release on 
any of the listed conditions unless the judicial officer has reason to believe that 
the defendant might flee, that he might pose a danger to a specific individual 
or to the community at large, or that his pending appeal is frivolous or 
dilatory.1097

1093. 18 U.S.C. §§ 3041, 3141-3143, 3146-3152,3568 (1976).
1094. Id. § 3146(a). The Act, including its presumption against money bail, does not apply to state bail 

systems. See Pugh v. Rainwater, 572 F.2d 1053, 1057-59 (5th Cir. 1978) (en banc) (express presumption in 
state bail statute favoring release on personal recognizance for indigents not required to meet equal 
protection standards).

1095. 18 U.S.C. § 3146(a) (1976).
1096. Id. The Act provides that a judicial officer may:

(1) place the person in the custody of a designated person or organization agreeing to 
supervise him;
(2) place restrictions on the travel, association, or place of abode of the person during the 
period of release;
(3) require the execution of an appearance bond in a specified amount and the deposit in the 
registry of the court, in cash or other security as directed, of a sum not to exceed 10 per 
centum of the amount of the bond, such deposit to be returned upon the performance of the 
conditions of release;
(4) require the execution of a bail bond with sufficient solvent sureties, or the deposit of cash 
in lieu thereof; or
(5) impose any other condition deemed reasonably necessary to assure appearance as 
required, including requiring that the person return to custody after specified hours.

In determining what conditions will reasonably ensure the defendant’s appearance, the judicial officer 
must consider available information about the nature and circumstances of the offense charged, the weight 
of the evidence against the defendant, the defendant’s character and mental condition, family and 
community ties, employment, financial resources, prior convictions, and record of appearances at prior 
court proceedings. Id. § 3146(b); see United States v. Schiavo, 587 F.2d 532, 533 n.2 (1st Cir. 1978) (per 
curiam) (dictum) (court may consider nature of offense for which defendant previously convicted and 
incarcerated in determining amount and conditions of bail); cf. United States ex rei. Sampson v. Brewer, 
593 F.2d 798, 799 (7th Cir. 1979) (per curiam) (seriousness of defendant’s crimes and severity of sentence 
provides rational basis for state court’s denial of bail pending appeal).

Although the right to pretrial release in noncapital cases is not absolute, pretrial detention without bail 
is strongly disfavored. See United States v. Schiavo, 587 F.2d 532, 533 (1st Cir. 1978) (per curiam) (bail 
rarely denied in cases covered by § 3146).

1097. 18 U.S.C. § 3148 (1976); see Truong Dinh Hung v. United States, 439 U.S. 1326, 1328-29 
(Brennan, Circuit Justice, 1978) (constitutional questions raised by espionage case against Vietnamese 
citizen not sufficient basis for revoking bail pending appeal when insufficient evidence that applicant would 
flee to Vietnam); United States v. Stanley, 601 F.2d 380, 382 (9th Cir. 1979) (per curiam) (risk of flight and 
danger to community relevant only to court’s decision not to set new bail while defendant’s appeal 
pending); United States ex rei. Sampson v. Brewer, 593 F.2d 798, 799 (7th Cir. 1979) (per curiam) (strong 
federal judicial policy favoring release on bail pending appeal unless appeal appears frivolous or dilatory);
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A federal district court has inherent authority to enter an order affecting 
the custody of a petitioner for habeas corpus who is contesting the legality of 
his custody.* 1098 But bail is rarely granted to habeas petitioners; “extraordinary 
or exceptional circumstances” are generally required to convince a court that 
bail is necessary to make the habeas remedy effective.1099 The district court’s 
initial determination respecting custody will govern during appellate review 
of an order granting or denying habeas corpus relief unless special reasons for 
modifying that initial determination are shown.1100 Nonetheless, this term in 
Ostrer v. United States1101 the Second Circuit rejected the contention that a 
district court retains authority to grant a new bail order once the court of 
appeals has affirmed its denial of habeas corpus relief, and directed that a 
mandate issue requiring the defendant to surrender and begin serving his 
sentence.1102

United States v. Rabat, 586 F.2d 325, 328 (4th Cir. 1978) (per curiam) (constitutionally protected right to 
bail preserved after appeal under 18 U.S.C. § 3148); Ostrer v. United States, 584 F.2d 594, 599 (2d Cir. 
1978) (dictum) (convicted defendant pursuing direct appeal has right to bail unless court finds undue risk 
of flight, danger to community, or frivolous or dilatory appeal).

This term the First Circuit apparently reasoned that the provisions of § 3148 governing the availability 
of bail pending appeal did not apply to a defendant whose sentence was conditionally vacated because of a 
legal error committed during his trial. United States v. Schiavo, 587 F.2d 532, 532-33 (1st Cir. 1978) (per 
curiam). Rather, the court held that conditions of release for such defendants pending retrial or 
unconditional discharge are controlled by § 3146, with its “presumption in favor of releasability.’' Id. at 
533.

1098. Ostrer v. United States, 584 F.2d 594, 596 n.l (2d Cir. 1978); see Fed. R. App. P 23(b) 
(authorizing detention or release of prisoner pending review of decision refusing habeas corpus relief).

1099. Ostrer v. United States, 584 F.2d 594, 596 n.l (2d Cir. 1978).
1100. Sup. Ct. R. 49(4); Fed. R. App. P. 23(d).
1101. 584 F.2d 594 (2d Cir. 1978).
1102. Id. at 597-99. The Ostrer court reasoned that issuance of the mandate following a hearing 

constituted an “independent order respecting . . . custody” based on “special reasons” pursuant to rule 
23(d) of the Federal Rules of Appellate Procedure. Id. at 598.

1103. Fed. R. Crim. P. 46(e)(1); see, e.g., United States v. Stanley, 601 F.2d 380, 382 (9th Cir. 1979) 
(per curiam) (forfeiture mandatory when travel restriction violated); United States v. Lujan, 589 F.2d 436, 
437-38 (9th Cir. 1978) (forfeiture ordered after defendant failed to appear at arraignment), cert, denied, 99 
S. Ct. 2842 (1979); United States v. Jeffers, 588 F.2d 425, 426-27 (4th Cir. 1978) (forfeiture mandatory 
when defendant absconded shortly after conviction affirmed on appeal); United States v. Hesse, 576 F.2d 
1110, 1114 (5th Cir. 1978) (bond forfeited when defendant failed to appear for sentencing after entering 
guilty plea); United States v. Bass, 573 F.2d 258, 259-60 (5th Cir. 1978) (forfeiture declared for violation of 
travel restrictions and failure to appear at hearing before magistrate). Notice to the surety is not required 
when the defendant fails to appear and his bond is forfeited. See United States v. Vera-Estrada, 577 F.2d 
598, 599-600 (9th Cir. 1978) (rule 46(e)(1) does not entitle surety to notice of defendant's nonappearance).

1104. See Fed. R. Crim. P. 46(e)(2) (authorizing court to set aside forfeiture prior to entry of default 
judgment); id. 46(e)(4) (authorizing court to remit judgment of default); United States v. Jeffers, 588 F.2d 
425, 427 (4th Cir. 1978) (rule 46(e)(1) tempered by (e)(2); court also has discretion under (e)(4) to remit 
judgment of forfeiture).

1105. See United States v. Hesse, 576 F.2d 1110, 1114 n.7 (5th Cir. 1978) (forfeiture appropriate when 
surety of defendant who failed to appear for sentencing aware of monetary risks inherent in guaranty to 
produce defendant); United States v. Bass, 573 F.2d 258, 260 (5th Cir. 1978) (whether surety professional 
bondsman or “merely a friend of the defendant” factor of “particular importance” to equity of forfeiture).

When any condition of a money bail bond is breached, the district court 
“shall declare” a forfeiture.1103 The district court may, however, set aside a 
forfeiture or remit a subsequent judgment of default if it concludes that justice 
does not require enforcement of the forfeiture.1104 Circumstances that may 
affect the court’s decision include the surety’s status and his understanding of 
the risk assumed,1105 the cost and inconvenience to the court and to the
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Government occasioned by the defendant’s nonappearance,1106 whether the 
defendant ultimately appeared for trial despite prior failures to appear,1107 the 
willfulness of the breach,1108 the likelihood of deterring future bail viola
tions,1109 and whether the amount forfeited shocks the conscience of the 
court.1110 An appellate court will overturn the trial court’s refusal to set aside 
a forfeiture or remit a default judgment only if the court abused its 
discretion.1111 If the reviewing court finds that bond conditions have not been 
breached, that a forfeiture must be set aside, or that a default judgment must 
be remitted, it must exonerate the obligors and release any bail.1112

Criminal sanctions may be imposed under the Bail Reform Act only for 
willful failure to appear as required.1113 This term in United States v. 
Williams'^4 the Fifth Circuit noted that probable cause exists for a govern
ment agent to make a warrantless arrest for a willful failure to appear only 
when the agent has knowledge of a required appearance that the defendant 
failed to make.1115 Mere suspicion that the defendant may fail to appear in the 
future is insufficient.1116 The court held that violation of a bond condition 
other than willful failure to appear does not constitute a criminal offense for 
which a government agent can effect a warrantless arrest.1117

1106. See United States v. Jeffers, 588 F.2d 425, 427 (4th Cir. 1978) (remission appropriate when 
Government able to calculate expenses incurred in searching for defendant); United States v. Bass, 573 
F.2d 258, 260 (5th Cir. 1978) (remand for evidence that Government suffered expense or delay from 
defendant's absence before deciding whether to remit forfeiture).

1107. See United States v. Bass, 573 F.2d 258, 260 (5th Cir. 1978) (remission may be appropriate even if 
defendant misses hearings when presence ultimately secured for trial).

1108. See United States v. Stanley, 601 F.2d 380, 382 (9th Cir. 1979) (per curiam) (forfeiture 
appropriate when defendant offered no explanation for intentional breach of travel restriction).

1109. See United States v. Jeffers, 588 F.2d 425, 427 (4th Cir. 1978) (court may require substantial 
forfeiture to deter future violations if breach of release condition more than technical).

1110. See United States v. Bass, 573 F.2d 258, 260 (5th Cir. 1978) ($25,000 forfeiture excessive for 
violation of travel restriction and failure to appear before hearing magistrate; citing United States v. Foster, 
417 F.2d 1254, 1258 (7th Cir. 1969)).

1111. See United States v. Hesse, 576 F.2d 1110, 1114 (5th Cir. 1978) (standard of review for refusal to 
remit is whether district court abused broad discretion; no abuse when surety aware of risk undertaken); 
United States v. Bass, 573 F.2d 258, 260 (5th Cir. 1978) (remand to establish whether trial court abused 
discretion in determining amount of forfeiture).

The circuits disagree on whether an appeal by a surety from judgment on bail bond forfeiture is a civil or 
a criminal proceeding. Compare United States v. Jones, 567 F.2d 965, 967 (10th Cir. 1977) (per curiam) 
(surety’s appeal controlled by periods established for criminal cases) with United States v. Plechner, 577 
F.2d 596, 597-98 (9th Cir. 1978) (enforcement of bond forfeiture is civil case arising from a prior criminal 
proceeding).

1112. Fed. R. Crim. P. 46(f); see United States v. Dineen, 577 F.2d 919, 920-22 (5th Cir. 1978) 
(potential liability of surety limited by strict construction of bail contract).

1113. See 18 U.S.C. § 3150 (1976) (authorizing sanctions of fine and imprisonment).
1114. 594 F.2d 86 (5th Cir. 1979).
1115. Id. at 92.
1116. Id.
1117. Id. at 95. In Williams the Fifth Circuit affirmed the district court’s grant of a motion to suppress 

heroin seized by a Drug Enforcement Administration agent incident to a warrantless arrest for bail 
jumping. Id. at 97. The arrest was unlawful because the defendant’s violation of travel restrictions in the 
bond contract did not give rise to criminal liability either under § 3150 or § 3146 of the Act. Id. at 92, 93. 
Although § 3146(c) arguably contemplates that an arrest warrant will issue for violation of bond travel 
restrictions imposed under § 3146(a)(2) as a condition of release, it is solely the province of the district 
court to determine whether punitive action is appropriate. Id. at 95. The Act fixes no express criminal 
penalty for violation of bond conditions imposed under § 3146(a). Id. at 91.
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DISCOVERY

Rule 16. Rule 16 of the Federal Rules of Criminal Procedure requires
the Government, upon the defendant’s request,1118 to furnish the defendant 
with his own prior criminal record1119 or to permit him to inspect and copy1120 
any of his relevant written or recorded statements1121 the Government 
possesses and intends to introduce at trial. The latter include any oral 
statements made in response to interrogation by a person known to the 
defendant as a government agent.1122 Documents and other tangible ob
jects1123 within the Government’s control1124 are discoverable under rule 16 if

1118. Fed. R. Crim. P 16(a)( 1 )(A)-(D); see United States v. Buchanan, 585 F.2d 100, 101 (5th Cir.
1978) (rule 16 requires Government on defendant’s request without court order to furnish defendant with 
statements, criminal record, tangible objects, and tests); United States v. Scruggs, 583 F.2d 238, 242 (5th 
Cir. 1978) (rule 16 requires Government to produce money orders executed by defendant for inspection 
upon request).

1119. Fed. R. Crim. P. 16(a)(1)(B); see United States v. Trejo-Zambrano, 582 F.2d 460, 465 & n.3 (9th 
Cir.) (prosecutor fulfilled disclosure obligation under rule 16(a)(1)(B) by revealing record of prior 
conviction and supplying defense with copy of defendant’s FBI "rap sheet”), cert, denied, 439 U.S. 1005 
(1978).

1120. Fed. R. Crim. P. 16(a)(1)(B); see United States v. Lee, 589 F.2d 980, 989 (9th Cir. 1979) (no 
abuse of trial judge’s discretion or prejudice to defendant when defendant allowed to view classified 
documents Government intended to introduce at trial and defendant’s representative permitted to view 
remaining documents in prosecutor’s office); cf. United States v. Boyce, 594 F.2d 1246, 1252 (9th Cir.
1979) (prosecution’s requirement that classified documents remain in Government’s possession may have 
inconvenienced defendant but did not deprive him of discovery rights).

1121. Fed. R. Crim. P. 16(a)(1)(A); see United States v. Dipp, 581 F.2d 1323, 1327 (9th Cir. 1978) 
(failure to produce tape recording of conversation between defendant and Government’s informant-agent 
violation of rule 16(a)(1)(A)), cert, denied, 439 U.S. 1071 (1979); United States v. Bufalino, 576 F.2d 446, 
449 (2d Cir.) (tapes of statements made by defendant while committing crime discoverable under rule 16), 
cert, denied, 439 U.S. 928 (1978); cf. United States v. Pelton, 578 F.2d 701, 706-07 (8th Cir.) (Government 
relieved of duty to disclose tape recordings of defendant’s statements when trial court granted valid 
protective order pursuant to rule 16(d)(1)), cert, denied, 439 U.S. 964 (1978). But cf. United States v. 
Viserto, 596 F.2d 531, 538 (2d Cir.) (conversation overheard and later noted on piece of newspaper by 
government agent is recorded statement discoverable under rule 16), cert, denied, 100 S. Ct. 80 (1979).

1122. Fed. R. Crim. P. 16(a)(1)(A); see United States v. Viserto, 596 F.2d 531, 538 (2d Cir.) 
(conversation overheard by government agents not discoverable oral statement because not made in 
response to interrogation), cert, denied, 100 S. Ct. 80 (1979); United States v. Martinez, 577 F.2d 960, 962- 
63 (5th Cir.) (per curiam) (defendant’s voluntary statement to customs officer at airport not made in 
response to interrogation not subject to rule 16(a)(1)(A) disclosure), cert, denied, 439 U.S. 914 (1978); 
United States v. Brown, 575 F.2d 746, 747-49 (9th Cir. 1978) (per curiam) (reversing and remanding 
decision to admit defendant’s postarrest statement to police officers to determine whether statement 
voluntary and properly admitted without rule 16(a)(1)(A) discovery).

1123. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Buchanan, 585 F.2d 100, 101 (5th Cir. 1978) 
(request for handwriting sample constituted request for tangible object within meaning of rule; request 
satisfied by production of handwriting analyst’s report); United States v. Sullivan, 578 F.2d 121, 124 (5th 
Cir. 1978) (per curiam) (narcotics are tangible objects that defendant has right to inspect). But see United 
States v. Louderman, 576 F.2d 1383, 1390 (9th Cir) (notebook containing findings from telephone 
company investigation of defendant not discoverable under “limited" discovery of rule 16), cert, denied, 
439 U.S. 896 (1978).

1124. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Friedman, 593 F.2d 109, 119-20 (9th Cir. 1979) 
(Government not required to produce diary held by Chilean officials); United States v. Kahl, 583 F.2d 
1351, 1354 (5th Cir. 1978) (Government not required to produce nonexistent statistical report); United 
States v. Scruggs, 583 F.2d 233, 242 (5th Cir. 1978) (rule 16(a)(1)(C) requires Government to produce 
money orders executed by defendant in possession of FBI); Thor v. United States, 574 F.2d 215, 220-21 
(5th Cir. 1978) (address book in possession of county police not discoverable because not within control of 
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they are material to the defense,* 1125 if the Government intends to use them in 
its case-in-chief,1126 or if they were obtained from or belong to the defend
ant.1127 The Government must also disclose examination and test reports in its 
control if they are material to the defendant’s case or will be relied on by the 
Government at trial.1128

Government); cf. United States v. Arguelles, 594 F.2d 109, 111 -12 (5th Cir. 1979) (no abuse of discretion 
for trial court to admit photograph not previously disclosed to defendant when Government unaware of 
photograph’s existence until day of trial).

1125. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Buckley, 586 F.2d 498, 506 (5th Cir. 1978) (no 
discovery when defendant failed to show that requested information would significantly strengthen case), 
cert, denied, 99 S. Ct. 1792 (1979); United States v. Kahl, 583 F.2d 1351, 1354-55 (5th Cir. 1978) 
(Government not required to produce intelligence reports irrelevant to defendant’s defense of selective 
prosecution); United States v. Johnson, 577 F.2d 1304, 1309 (5th Cir. 1978) (no discovery of IRS 
documents sought by defendant to prove selective prosecution when no pnma facie showing of selective 
prosecution); cf. United States v. Herring, 582 F.2d 535, 541 (10th Cir. 1978) (no violation of defendant's 
discovery rights when prosecution failed to disclose existence of hotel registration slip until after its 
relevance became apparent at trial).

1126. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Bowers, 593 F.2d 376, 379 (10th Cir. 1979) 
(Government’s failure to disclose handwriting exemplars, false driver’s license, and statements signed by 
defendant violated rule 16(a)(1)(C) but error not prejudicial when evidence used to corroborate and 
impeach); cf. United States v. Delk, 586 F.2d 513, 518-19 (5th Cir. 1978) (permissible to introduce in 
rebuttal undisclosed license plate receipts inadmissible in case-in-chief).

1127. Fed. R. Crim. P. 16(a)(1)(C).
1128. Id. 16(a)(1)(D); see United States v. Smyer, 596 F.2d 939, 942 (10th Cir 1979) (rule 16(a)(1)(D) 

satisfied when Government provided defendant with inexact copy of map introduced with scientific tests 
by land surveyor), cert, denied, 100 S. Ct. 84 (1979); United States v. Fontaine, 575 F.2d 970, 974-75 (1st 
Cir.) (results of voice comparison tests discoverable under rule 16(a)(1)(D)), cert, denied, 439 U.S. 851 
(1978).

1129. Fed. R. Crim. P. 16(b)(1)(A) (reciprocal discovery of documents and tangible objects); id. 
16(b)(1)(B) (reciprocal discovery of examination and test reports).

1130. Id.
1131. See, e.g., McClendon v. United States, 587 F.2d 384, 387 n.6 (8th Cir. 1978) (denial of rule 16 

disclosure motion within trial judge’s discretion); cert, denied, 99 S. Ct. 1793 (1979); United States v. Kahl, 
583 F.2d 1351, 1354-55 (5th Cir. 1978) (rulings on discovery motions committed to discretion of trial court 
and not reversible in absence of clear abuse); United States v. Bridwell, 583 F.2d 1135, 1141 (10th Cir. 
1978) (no abuse of trial court’s discretion to admit evidence when no substantial prejudice to defendant 
from prosecution’s delayed disclosure). But cf. Jett v. Castaneda, 578 F.2d 842, 845 (9th Cir. 1978) (district 
judge without jurisdiction to grant discovery upon request of suspect in prison stabbing when no charges 
yet filed).

1132. Fed. R. Crim. P. 16(d)(1); see United States v. Pelton, 578 F.2d 701, 707 (8th Cir.) (protective 
order properly granted when disclosure of Government tapes would jeopardize safety of witnesses), cert, 
denied, 439 U.S. 964 (1978).

When the defendant requests discovery of documents, tangible objects, or 
examination reports under rule 16(a)(1)(C) or (D), he must then permit the 
Government to discover similar items within his possession that he intends to 
introduce at trial.1129 The defense must also disclose any examination or test 
reports prepared by a witness whom it intends to call at trial if the reports 
relate to the testimony of that witness.1130

The scope of discovery under rule 16 is subject to the discretion of the trial 
judge.1131 If either party objects to disclosure and makes a sufficient showing 
of necessity, the court may grant a protective order restricting, denying, or 
deferring discovery.1132 Rule 16 does not require disclosure of lists of 
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prospective witnesses,1133 grand jury transcripts,1134 or internal documents 
connected with the preparation of the defense1135 or prosecution1136 of a case.

When a party fails to comply with a discovery request, the trial court may 
order production of the undisclosed material, grant a continuance, exclude 
the undisclosed evidence, or provide any other remedy it deems just.1137 
Because the duty to disclose is a continuing obligation, these sanctions for 
noncompliance may also be imposed if one party fails to advise the other of 
discoverable evidence acquired after the original discovery request is 
made.1138

The Government’s violation of rule 16 may constitute grounds for reversal 
if the defendant can demonstrate substantial prejudice.1139 Accordingly, 
unless the defendant makes such a showing, the reviewing court is under no 
duty to reverse.1140 To determine whether a defendant was substantially

1133. See United States v. Chaplinski, 579 F.2d 373, 375 (5th Cir.) (per curiam) (rule 16 does not 
require Government to reveal list of intended witnesses), cert, denied, 439 U.S. 1050 (1978); United States 
v. Pelton, 578 F.2d 701, 708 (8th Cir.) (defendant’s access to Government witnesses prior to trial not 
required under rule 16(a)), cert, denied, 439 U.S. 964 (1978); United States v. Dreitzler, 577 F.2d 539, 553 
(9th Cir. 1978) (defendant not entitled to list of Government witnesses prior to trial), cert, denied, 440 U.S. 
921 (1979); cf. United States v. John Bernard Indus., Inc., 589 F.2d 1353, 1357-58 (8th Cir. 1979) (pretrial 
order granting discovery of Government witnesses not required by rule 16 and can be modified at court’s 
discretion). If the Government and the defendant elect to participate in an Omnibus Hearing Program, 
which entitles both parties on a quid pro quo basis to more information than either would be entitled to 
receive under the law, each may agree to furnish witness lists voluntarily. See United States v. Phillips, 585 
F.2d 745, 746-47 (5th Cir. 1978) (Government obligated to provide names of prospective expert witnesses 
under Omnibus order governing pretrial discovery; explaining program). In all cases involving treason and 
other capital crimes, however, the prosecution must disclose a list of witnesses three days before trial. 18 
U.S.C. § 3432 (1976).

1134. Fed. R. Crim. P. 16(a)(3); see United States v. Moten, 582 F.2d 654, 662 (2d Cir. 1978) (without 
demonstration of particularized need, defendant not entitled to disclosure of grand jury proceedings); 
United States v Edelson, 581 F.2d 1290, 1291 (7th Cir. 1978) (per curiam) (when no evidence of selective 
prosecution, no “particularized need” for grand jury proceedings in support of that defense), cert, denied, 
440 U.S. 908 (1979); United States v. Pelton, 578 F.2d 701, 707-09 (8th Cir.) (rule well established that 
grand jury testimony generally not discoverable on defendant’s pretrial motion except as required by 
Jencks Act), cert, denied, 439 U.S. 964 (1979). This exclusion, however, is subject to rule 6(e) of the Federal 
Rules of Criminal Procedure, which states that grand jury proceedings remain secret except when the court 
permits disclosure, and rule 16(a)(1)(A), which allows the defendant to discover transcripts of his own 
grand jury testimony.

1135. Fed. R Crim. P. 16(b)(2).
1136. Id.
1137. Id. 16(d)(2); see United States v. Arguelles, 594 F.2d 109, 112 (5th Cir. 1979) (relief for discovery 

violation within discretion of trial court; reversal for failure to provide relief granted only upon showing of 
substantial prejudice); United States v. Dipp, 581 F.2d 1323, 1327 (9th Cir. 1978) (dictum) (dismissal 
appropriate if Government’s failure to produce both willful and severely prejudicial), cert, denied, 439 U.S. 
1071 (1979); cf. United States v. Anderson, 574 F.2d 1347, 1352 (5th Cir. 1978) (no abuse of discretion to 
deny defense motion to dismiss indictment when Government complied with disclosure requirements of 
pretrial discovery agreement).

1138. Fed. R. Crim. P. 16(c).
1139. See United States v. Pelton, 578 F.2d 701, 707 (8th Cir.) (error in administering discovery rules 

reversible on showing that substantial rights of defendant prejudiced; no prejudice when tapes to which 
defendant denied access contained no exculpatory information and not used by Government), cert, denied, 
439 U.S. 964 (1978).

1140. See, e.g., United States v. Arguelles, 594 F.2d 109, 112 (5th Cir. 1979) (no relief from violation of 
discovery rules unless substantial prejudice shown); United States v. Bowers, 593 F.2d 376, 379-80 (10th 
Cir. 1979) (no sanction imposed upon Government for failure to disclose newly obtained evidence because 
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prejudiced, appellate courts consider whether the defendant who was errone
ously denied discovery had essentially the same information already in his 
possession,* 1141 whether a continuance was requested or granted,1142 whether 
the defense’s trial strategy would have differed had the Government made full 
and timely disclosure of all rule 16 evidence,1143 and whether curative efforts 
of the trial judge overcame the possible prejudicial effects of the rule 16 
violation.1144

rule 16 violation did not result in substantial prejudice); United States v. Bridwell, 583 F.2d 1135, 1141 
(10th Cir. 1978) (reversal not required when defendants unable to show substantial prejudice from delayed 
disclosure); United States v. Scruggs, 583 F.2d 238, 242 (5th Cir. 1978) (showing of substantial prejudice to 
rights of defendant required before reversing because of rule 16 violation).

1141. See United States v. Arguelles, 594 F.2d 109, 112 (5th Cir. 1979) (no substantial prejudice when 
Government failed to make available to defendant copy of form containing information already in affidavit 
attached to complaint).

1142. See United States v. John Bernard Indus., Inc., 589 F.2d 1353, 1357 (8th Cir. 1979) (no 
substantial prejudice when testimony of undisclosed witnesses routine foundation for introduction of 
documents and defense given extra time to prepare cross-examination); United States v. Delk, 586 F.2d 
513, 515-19 (5th Cir. 1978) (no prejudice to defendant charged with knowledge of undisclosed receipts 
when defendant failed to request continuance upon learning that Government intended to introduce them); 
United States v. Scruggs, 583 F.2d 238, 241-42 (5th Cir. 1978) (no substantial prejudice to defendant 
granted 20 minute recess to examine discoverable material provided 2 hours before trial when defendant 
failed to request longer recess or continuance); cf. United States v. Louderman, 576 F.2d 1383, 1390 (9th 
Cir.) (no abuse of discretion to deny continuance when material not subject to discovery and provided to 
defendant as courtesy one day before trial), cert, denied, 439 U.S. 896 (1978).

1143. See Wilson v. Henderson, 584 F.2d 1 185, 1192 (2d Cir. 1978) (when statement by defendant 
introduced at pretrial hearing and at trial, defendant given sufficient time to prepare adequate defense), 
cert, denied, 99 S. Ct. 2892 (1979).

1144. See United States v. Martinez, 577 F.2d 960, 963 (5th Cir.) (per curiam) (district judge overcame 
prejudice by directing prosecutor to make available to defendant a witness allegedly able to refute 
undisclosed evidence), cert, denied, 439 U.S. 914 (1978).

1145. 373 U.S. 83 (1963). In Brady the Court held that by withholding an accomplice’s admission of 
guilt, the prosecutor denied the defendant evidence relevant to punishment and violated due process. Id. at 
87.

1146. Id.; see United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) (disclosure of exculpatory 
evidence material to defense safeguards defendant’s due process rights).

Prosecutor's Duty to Disclose Evidence. In Brady v. Maryland^45 the
Supreme Court held that a prosecutor’s failure to disclose evidence specifical
ly requested by the defense violates a defendant’s right to due process under 
the fourteenth amendment1146 if the undisclosed evidence is favorable to the 
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defendant1147 and material to his guilt or punishment.1148 The obligation to 
disclose under Brady depends solely on the character of the evidence; the 
prosecutor’s good faith is not relevant.1149 No duty to disclose arises if the 
defendant already possesses or can otherwise obtain the exculpatory informa
tion,1150 if the Government does not have custody or control of the evidence

1 147. 373 U.S. at 87; see United States v. Sink, 586 F.2d 1041, 1051-52 (5th Cir. 1978) (Brady relief 
properly denied when disclosure of agent’s report raising discrepancies in witness’ testimony linked 
defendant to counterfeiting conspiracy), cert, denied, 99 S. Ct. 3102 (1979); United States v. Delk, 586 F.2d 
513, 518 (5th Cir. 1978) (Government’s inadvertent delay in disclosing nonexculpatory evidence not 
violative of defendant’s due process rights); United States v. Phillips, 585 F.2d 745, 746 (5th Cir. 1978) 
(handwriting examiner’s report linking defendant’s handwriting to endorsement on stolen check not 
exculpatory evidence under Brady); Galtieri v. Wainwright, 582 F.2d 348, 364 & n.31 (5th Cir. 1978) (en 
banc) (no Brady violation when undisclosed testimony that defendants never mentioned intent to commit 
robbery not clearly exculpatory); United States v. Beasley, 582 F.2d 337, 340-41 (5th Cir. 1978) (per 
curiam) (adopting trial court opinion) (notes of interview with Government witness containing only 
‘‘particles’’ of evidence favoring defendant in mass of incriminatory material not exculpatory); United 
States v. Enright, 579 F.2d 980, 989 (6th Cir. 1978) (Government witness’ retraction of prior incriminating 
statement favorable to defense must be disclosed even if prosecutor doubted witness’ credibility); Jones v. 
Jago, 575 F.2d 1164, 1166-68 (6th Cir.) (because eyewitness’ statement making no reference to presence or 
participation of defendant was “potentially powerful exculpation,” prosecutor’s failure to disclose violates 
due process), cert, denied, 439 U.S. 883 (1978).

1148. 373 U.S. at 87; see United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) (Government 
under no duty to disclose interview notes containing no information material to defense); Hanna v. 
Wainwright, 588 F.2d 435, 436 (5th Cir. 1979) (per curiam) (no basis for Brady claim when issue at trial 
was possession of drugs and prosecution suppressed evidence relating only to ownership of drugs); United 
States v. Goldberg, 582 F.2d 483, 490 (9th Cir. 1978) (notes of witness’ interview possibly providing 
defendant with prosecutor’s questions not evidence material to guilt), cert, denied, 99 S. Ct. 1538 (1979); 
Galtieri v. Wainwright, 582 F.2d 348, 363-64 (5th Cir. 1978) (en banc) (no Brady violation when defendant 
deprived of access to material only arguably favorable and not material to question of guilt); United States 
v. Anderson, 574 F.2d 1347, 1355 (5th Cir. 1978) (suppressed interview report failed to meet lowest 
threshhold of materiality in light of all evidence).

1149. See United States v. Agurs, 427 U.S. 97, 110 (1976) (duty to disclose under Brady not measured by 
moral culpability or willfulness of prosecutor); Brady v. Maryland, 373 U.S. at 87 (suppression of favorable 
evidence violates due process regardless of prosecutor’s good or bad faith); United States v. Goldberg, 582 
F.2d 483, 490-91 (9th Cir. 1978) (defendant’s contention that prosecutor acted in bad faith irrelevant to 
whether nonproduction of evidence requires reversal), cert, denied, 99 S. Ct. 1538 (1979); Galtieri v. 
Wainwright, 582 F.2d 348, 363 n.29 (5th Cir. 1978) (en banc) (constitutional obligation to disclose not 
measured by moral culpability or willfulness of prosecutor; citing Agurs); United States v. Beasley, 582 
F.2d 337, 340 (5th Cir. 1978) (per curiam) (adopting trial court opinion) (prosecutor’s good faith 
immaterial for purposes of determining whether Government violated Brady in failing to produce interview 
notes). But see United States v. Shelton, 588 F.2d 1242, 1250 (9th Cir. 1978) (good faith effort of prosecutor 
to locate material discoverable under Brady relevant in determining whether new trial required), cert, 
denied, 99 S. Ct. 2822 (1979).

Prosecutorial bad faith might, however, result in reversal for prophylactic reasons. See United States v. 
Disston, 582 F.2d 1108, 1112 (7th Cir. 1978) (dictum) (prosecutor’s misconduct may be so egregious as to 
merit dismissal of indictment); United States v. Caldaza, 579 F.2d 1358, 1361-62 n.9 (7th Cir.) (dictum) 
(dismissal might be only appropriate action if Government withheld or concealed evidence in bad faith), 
cert, denied, 439 U.S. 920 (1978). Even if dismissal is not warranted, a finding of bad faith might prompt 
the court to give the defendant the benefit of the doubt concerning the materiality of undisclosed evidence. 
See United States v. Disston, 582 F.2d 1108, 1112 (7th Cir. 1978) (dictum) (prosecutor’s good or bad faith 
may have bearing on determination of materiality). But see United States v. Shelton, 588 F.2d 1242, 1248 
n.ll (9th Cir. 1978) (prosecution’s motive in failing to turn over alleged Brady evidence irrelevant in 
determining materiality).

1150. See Cooper v. Campbell, 597 F.2d 628, 632 (8th Cir. 1979) (no Brady violation when defendant 
aware of undisclosed evidence three months before trial and prosecutor had policy of granting access to all 
files and exhibits upon defendant’s request); United States v. Busic, 592 F.2d 13, 25 (2d Cir. 1978) (when 
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sought,* 1151 if the defendant’s request disguises an effort to obtain a list of 
Government witnesses,1152 or if the prosecution was unaware of the informa
tion sought.1153 When a request is made, the prosecution must disclose all 
information in its possession that might be used to impeach the credibility of 
key Government witnesses.1154 For this reason, evidence of a witness’ failure 
to identify the defendant1155 or of promises made by the Government in 
exchange for a witness’ testimony1156 is frequently sought under the Brady 
doctrine.

defendant already possessed list of hijacked aircraft’s passengers and crew, trial court properly denied 
disclosure of FBI interview reports); United States v. Shelton, 588 F.2d 1242, 1249-50 & nn.13 & 14 (9th 
Cir. 1978) (although allegedly exculpatory material discoverable, nondisclosure did not deprive defendant 
of fair trial because defendant failed to exercise due diligence in attempting to obtain readily available 
evidence), cert, denied. 99 S. Ct. 2822 (1979); Hanna v. Wainwright, 588 F.2d 435, 436 (5th Cir. 1979) (per 
curiam) (Brady claim properly denied when defendant’s attorney already aware of allegedly exculpatory, 
undisclosed statement); United States v. Fuel, 583 F.2d 978, 989 (8th Cir. 1978) (no obligation under Brady 
to produce rough notes of Government’s expert witness when expert dictated findings directly without 
using any notes and defense provided with expert’s reports prior to trial), cert, denied. 439 U.S. 1000 
(1979); United States v. Brown, 582 F.2d 197, 200 (2d Cir. 1978) (when defendant aware of exculpatory 
effect of Government witness' vacillation, no Brady violation when prosecutor fails to disclose such 
information), cert, denied, 439 U.S. 915 (1979); cf. United States v. Jackson, 579 F.2d 553, 559-60 (10th 
Cir.) (new trial not warranted by Government’s failure to reveal DEA agents’ payment to witness when 
information could have been obtained by defense during cross-examination at trial and prosecutor never 
informed of agents’ payment), cert, denied, 439 U.S. 981 (1978).

1151. See United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) (Government not required to 
produce witness’ diary in custody of Chilean government or to inform defendant of its existence when 
prosecutor had no knowledge of diary's contents); United States v. Goldberg, 582 F.2d 483, 490 (9th Cir. 
1978) (Government under no duty to volunteer potentially exculpatory evidence not in its possession or of 
which it is unaware), cert, denied, 99 S. Ct. 1538 (1979); United States v. Griffin, 579 F.2d 1104, 1110 (8th 
Cir.) (no Brady violation when prosecution not in possession of favorable evidence until fifth day of trial), 
cert, denied. 439 U.S. 981 (1978).

1152. See United States v. Harbin, 585 F.2d 904, 907 (8th Cir. 1978) (per curiam) (discovery motion 
properly denied when request for investigative reports disguised effort to obtain list of Government 
witnesses).

1153. See United States v. Jackson, 579 F.2d 553, 560 (10th Cir.) (reversal not required when 
prosecution and defense equally unaware of undisclosed exculpatory information), cert, denied, 439 U.S. 
981 (1978).

1154. See Giglio v. United States, 405 U.S. 150, 154-55 (1972) (Brady rule extends to material evidence 
affecting credibility of Government witness); United States v. Herberman, 583 F.2d 222, 229 (5th Cir. 
1978) (undisclosed grand jury testimony that contradicted trial testimony is impeachment evidence 
discoverable as Brady material). But see United States v. Brown, 582 F.2d 197, 200 (2d Cir. 1978) 
(prosecutor not obligated to disclose prior to trial that witness reluctant to testify and undecided as to 
substance of testimony), cert, denied, 439 U.S. 915 (1979); United States v. McCrane, 575 F.2d 58, 60 (3d 
Cir. 1978) (failure to disclose grand jury investigation of key witness not material when evidence 
cumulative).

1155. See Landry v. Alabama, 579 F.2d 353, 355-56 (5th Cir. 1978) (failure to disclose that eyewitness 
identified defendant’s companion rather than defendant as triggerman not reversible error when 
Government attempting to prove only that defendant one of group committing murder); Jones v. Jago, 575 
F.2d 1164, 1168-69 (6th Cir.) (failure to disclose written statement in which eyewitness made no reference 
to defendant violated Brady rule), cert, denied, 439 U.S. 883 (1978).

1156. See Giglio v. United States, 405 U.S. 150, 154 (1972) (Government’s failure to disclose promise of 
immunity to key witness violated due process); United States v. Shelton, 588 F.2d 1242, 1246 & n.5 (9th 
Cir. 1978) (when jury fully informed of Government’s payments to witness in exchange for cooperation, 
prosecution’s inadvertent failure to inform defense not prejudicial), cert, denied, 99 S. Ct. 2822 (1979); 
United States v. Ramos Algarin, 584 F.2d 562, 564-65 (1st Cir. 1978) (despite suspicion of undisclosed 
promise of immunity, retrial not required when no reasonable likelihood witness’ testimony affected jury’s 
judgment as to guilt); United States v. Griffin, 579 F.2d 1104, 1110 (8th Cir.) (delay in disclosing immunity 
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In United States v. Agurs,1157 the Supreme Court extended the Brady rule to 
cases in which the defendant makes only a general request or no request at all 
for the exculpatory evidence.1158 The Court in Agurs recognized that in some 
situations certain evidence possessed by the prosecutor is of such substantial 
value to the defense that due process requires its disclosure even in the 
absence of a specific request by the defendant.1159 Nondisclosure in such 
situations will result in reversal if the concealed evidence is so material to the 
question of guilt that it creates a reasonable doubt whether the conviction was 
valid.1160 When the defendant makes a specific request, a lower threshold of 
materiality will obligate the prosecutor to disclose.1161 Consequently, Agurs 

agreement not prejudicial when defense had opportunity to argue to jury about effect of immunity on 
witness' credibility and defendant’s attorney knew for considerable time that Government had subpoenaed 
witness), cert, denied, 439 U.S. 981 (1978); United States v. Weiner, 578 F.2d 757, 767 (9th Cir.) (per 
curiam) (Government’s failure to disclose pretrial agreement absolving witness of civil liability in 
companion civil action not properly raised on appeal when no evidence in record that prosecutor ever knew 
of agreement), cert, denied, 439 U.S. 981 (1978); United States v. Clemones, 577 F. 2d 1247, 1253 (5th Cir. 
1978) (Government’s dilatory response in furnishing list of persons promised immunity not prejudicial to 
defendant). See generally United States v. Anderson, 574 F.2d 1347, 1354 (5th Cir. 1978) (evidence with 
significant impeachment value includes information about witness’ interest, motives, prejudices, hostilities, 
means of obtaining knowledge, memory, way of life, and associations).

1157. 427 U.S. 97 (1976).
1158. Id. at 110-11.
1159. Id. A prosecutor has no duty to open all his files to the defense, but if the files are found to contain 

undisclosed evidence highly probative of innocence, Agurs permits the court to presume the prosecutor was 
fully aware of its significance. Id. at 110.

1160. Id. at 112-13; see United States v. Herberman, 583 F.2d 222, 228-29 & n.13 (5th Cir. 1978) 
(undisclosed grand jury testimony contradicting Government’s witnesses cast reasonable doubt on 
defendant’s guilt); United States v. Beasley, 576 F.2d 626, 630 (5th Cir. 1978) (Brady rule requires retrial 
only if unproduced evidence creates reasonable doubt that did not otherwise exist concerning guilt of 
accused), cert, denied, 440 U.S. 947 (1979); cf. United States v. Delk, 586 F.2d 513, 518 (5th Cir. 1978) 
(prosecutor has duty to respond to general request only if evidence “obviously exculpatory”).

The Court found no due process violation in Agurs because evidence of the homicide victim’s 
undisclosed criminal record would not have created a reasonable doubt about the defendant’s guilt. 427 
U.S. at 114; see United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) (mere possibility that 
undisclosed diary of Government witness might have helped defense insufficient to meet “reasonable 
doubt" test of materiality); United States v. Goldberg, 582 F.2d 483, 490 (9th Cir. 1978) (Government’s 
failure to produce interview notes harmless error), cert, denied, 99 S. Ct. 1538 (1979); United States v. 
Jones, 580 F.2d 785, 788-89 (5th Cir. 1978) (undisclosed evidence including fingerprint analysis did not 
create reasonable doubt in light of entire record); United States v. McCrane, 575 F.2d 58, 61 (3d Cir. 1978) 
(failure to disclose grand jury investigation of key Government witness did not create reasonable doubt).

1161 427 U.S. at 104-06; see Galtieri v. Wainwright, 582 F.2d 348, 363 (5th Cir. 1978) (en banc) (to 
encourage prosecutor to seek judicial determination regarding discoverability of specifically requested 
evidence, lower materiality standard imposed in cases involving specific Brady requests). In Agurs, the 
Supreme Court defined a “specific” request as one that provides the prosecutor with notice of exactly what 
information the defense seeks. 427 U.S. at 106. The /Igurs Court also noted that a typical Brady situation 
involves a pretrial request for specific information. Id. at 104. During this term, however, the Fifth and 
Ninth Circuits found certain requests “specific" even though made during trial. See United States v. 
Shelton, 588 F.2d 1242, 1248-49 & n.12 (9th Cir. 1978) (request properly characterized as specific even 
though not made prior to trial when defense unaware of need for interview reports until direct examination 
of witness), cert, denied, 99 S. Ct. 2822 (1979); Galtieri v. Wainwright, 582 F.2d 348, 363 (5th Cir. 1978) 
(en banc) (specific request made before trial judge when testimony revealed witness’ grand jury appearance 
for which defense never given transcript).

Blanket requests for “all favorable evidence” or “all Brady material” are treated as general requests. See 
United States v. Enright, 579 F.2d 980, 989 (6th Cir. 1978) (defendant’s general request sought “any and 
all” favorable evidence); United States v. Weiner, 578 F.2d 757, 766-67 (9th Cir.) (per curiam) (request for 
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directs that a less rigorous standard of materiality be applied by the reviewing 
court to cases in which the prosecutor erroneously failed to disclose informa
tion despite a specific and timely request by the defense.1162 In this second 
category of cases, reversal is required if the undisclosed but specifically 
requested evidence might have affected the outcome of the defendant’s 
trial.1163

"all Brady material" or for “anything exculpatory” equivalent to no request at all), cert, denied, 439 U.S. 
981 (1978). Rule 16 motions will often be viewed as general requests as well. See United States v. Anderson,
574 F.2d 1347, 1354 (5th Cir. 1978) (pretrial rule 16 motion treated as general request for Brady material). 
The First Circuit concluded this term, however, that a Uniform Order for Automatic Discovery, which 
requires disclosure of all rule 16 material, functions as a specific defense request. United States v. Fontaine,
575 F.2d 970, 974-75 (1st Cir.), cert, denied, 439 U.S. 851 (1978). Accordingly, the court found that the 
defendant had specifically requested the results of voice comparison tests discoverable under rule 
16(a)(1)(D) despite his failure to seek discovery of the test results apart from obtaining the Uniform Order. 
Id.

1162. 427 U.S. at 104-06.
1163. Id.; see United States v. Goldberg, 582 F.2d 483, 488 & n.4 (9th Cir. 1978) (“affecting outcome” 

test applied to specific requests synonymous with harmless error standard), cert, denied, 99 S. Ct. 1538 
(1979); Jones v. Jago, 575 F.2d 1164, 1168-69 (6th Cir.) (nondisclosure of eyewitness’ statement not 
referring to defendant requires new trial under relatively low threshold of materiality for specific requests), 
cert, denied, 439 U.S. 883 (1978). In spite of this low threshold, the Third and Fifth Circuits this term 
found that specifically requested but undisclosed information would not have affected the outcome of the 
trial. See United States v. Sink, 586 F.2d 1041, 1051-52 (5th Cir. 1978) (outcome of trial would not have 
been affected by disclosure of Government agents’ report when substantially same information furnished to 
defendant in prosecutor’s notes), cert, denied, 99 S. Ct. 3102 (1979); United States v. McCrane, 575 F.2d 
58, 61 (3d Cir. 1978) (failure of Government to disclose grand jury investigation of key witness would not 
have affected outcome).

1164. 427 U.S. at 103; see United States v. Runge, 593 F.2d 66, 73 (8th Cir. 1979) (per curiam) 
(Government may be responsible if prosecutor should have known that testimony perjured); United States 
v. Robinson, 585 F.2d 274, 279-80 & n.9 (7th Cir. 1978) (en banc) (defendant’s contention that 
Government should have been suspicious because of differences between two statements of paid informant 
not sufficient to raise issue of prosecutor’s constructive knowledge of perjury), cert, denied, 99 S. Ct. 2171 
(1979).

1165. 427 U.S. at 103; see United States v. Runge, 593 F.2d 66, 73-74 (8th Cir. 1979) (per curiam) (no 
reasonable likelihood jury’s judgment affected when minor witness allegedly perjured self and testimony 
merely cumulative or impeaching); Ray v. United States, 588 F.2d 601, 603 (8th Cir. 1978) (no reasonable 
likelihood that testimony of codefendant allegedly coerced by Government to remain silent would have 
affected jury’s judgment when record strongly indicated defendant’s participation in bank robbery). The 
Ninth Circuit held this term that it would not require a defendant alleging this third type of Brady violation 
to demonstrate a reasonable likelihood that the false testimony would have affected the verdict itself. 
Compare United States v. Knowles, 594 F.2d 753, 755-56 (9th Cir. 1979) (reversal warranted without 
finding that jury would have changed its verdict when undisclosed testimony indicating Government 
witnesses perjured themselves might reasonably have affected jury’s judgment on some material point; 
citing United States v. Butler, 567 F.2d 885, 890 (9th Cir. 1978)) and United States v. Goldberg, 582 F.2d 
483, 489 n.7 (9th Cir. 1978) (distinction exists between reasonable possibility of effect on verdict standard 
applicable to specific request cases and likelihood of effect on jury standard applicable in perjured 
testimony cases), cert, denied, 99 S. Ct. 1538 (1979) with United States v. Anderson, 574 F.2d 1347, 1356 
(5th Cir. 1978) (“reasonable likelihood” of effect on judgment of jury tantamount to reasonable likelihood 
that jury’s verdict affected).

The Court in Agurs also examined nondisclosure cases in which the 
prosecutor is charged with actual or constructive knowledge that the 
Government’s case includes perjured testimony.1164 In these situations, Agurs 
requires that a defendant’s conviction be set aside if there is any reasonable 
likelihood that the false testimony could have affected the judgment of the 
jury.1165
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A defendant moving for a new trial on the basis of newly discovered 
evidence must ordinarily demonstrate that such evidence would probably 
have resulted in his acquittal.1166 If a motion for a new trial is grounded on 
one of the three types of Brady violations identified in Agurs, the defendant’s 
motion will be subject to the specific standard for reversal established for that 
particular category.1167 This term in United States v. Anderson1168 and Galtieri 
v. Wainwright,1169 however, the Fifth Circuit continued to recognize the 
special rule it developed in Garrison v. Maggio1™ for a “fourth” type of Brady 
violation—one in which the prosecutor fails to disclose evidence useful to the 
defense solely for impeachment purposes when no specific request is made.1171 
According to the Fifth Circuit, a defendant moving for a new trial on the basis 
of this type of Brady claim will be required to show that the newly discovered 
impeachment evidence would probably have resulted in his acquittal.1172

Disclosure of Identity of Informants. In Roviaro v. United States1113 the
Supreme Court recognized the Government’s privilege to protect the ano
nymity of informants.1174 The privilege is intended to promote effective law 
enforcement by encouraging individuals to communicate their knowledge of 
criminal activity to the authorities.1175 But because the privilege is a limited 
one, it must give way when the informant’s testimony is essential to the 
defense or to a fair determination of the defendant’s guilt or innocence.1176

1166. See Fed. R. Crim. P. 33 (new trial granted if required by interest of justice); United States v. 
Agurs, 427 U.S. 97, 111 (1976) (traditional test of whether evidence likely to produce acquittal on retrial 
applicable to rule 33 motion for new trial based on newly discovered evidence); United States v. Runge, 593 
F.2d 66, 75 (8th Cir. 1979) (per curiam) (Heaney, J., concurring in part and dissenting in part) (whether 
evidence likely to produce acquittal on retrial test for rule 33 motion).

1167. 427 U.S. at 111 (new trial standard when newly discovered evidence in state’s possession 
distinguished from standard for evidence found in neutral source).

1168. 574 F.2d 1347 (5th Cir. 1978).
1169. 582 F.2d 348 (5th Cir. 1978) (en banc).
1170. 540 F.2d 1271 (5th Cir. 1976), cert, denied, 431 U.S. 940 (1977).
1171. See Galtieri v. Wainwright, 582 F.2d at 363 n.27 (quoting Garrison definition of fourth Brady 

violation); United States v. Anderson, 574 F.2d at 1353 (defining fourth Brady situation).
1172. See Galtieri v. Wainwright, 582 F.2d at 363 n.28 (justice requires highest standard of materiality 

when prosecutor withholds purely impeaching evidence); United States v. Anderson, 574 F.2d at 1355-56 
(fourth type of Brady claim requires lowest threshold for reversal; no reversal when impeachment evidence 
related to “technical witness” and to only 2 of 23 overt acts listed in conspiracy indictment). The Tenth 
Circuit may have adopted the Fifth Circuit’s rigorous Garrison standard. Compare United States v. 
Jackson, 579 F.2d 553, 560 (10th Cir.) (nondisclosure of payment to Government witness not basis for new 
trial when payment newly discovered evidence that probably would not produce acquittal on retrial), cert, 
denied, 439 U.S. 981 (1978) with United States v. Runge, 593 F.2d 66, 73 (8th Cir. 1979) (per curiam) 
(defendant alleging use of perjured testimony need not show newly discovered evidence would probably 
produce acquittal but only that reasonable likelihood false testimony could have affected judgment of jury) 
and Ray v. United States, 588 F.2d 601, 603 (8th Cir. 1978) (when Government allegedly coerced 
codefendants into remaining silent, standard to apply in determining need for new trial is whether 
reasonable doubt exists that testimony could have affected judgment of jury) and United States v. 
Goldberg, 582 F.2d 483, 489 (9th Cir. 1978) (under general request standard, likelihood undisclosed 
evidence would have resulted in acquittal must be more than reasonable possibility but need not be 
probable), cert, denied, 99 S. Ct. 1538 (1979).

1173. 353 U.S. 53 (1957).
1174. Id. at 59 (“informant’s privilege” of anonymity actually refers to Government privilege to 

withhold identity of informants).
1175. Id. at 59. See generally 1 C. Wright, supra note 1, § 252, at 495-96 (discussing arguments for and 

against disclosure of informant’s identity).
1176. 353 U.S. at 60-61 (when informant participant in and sole witness to criminal transaction.
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Roviaro creates a balancing test rather than a fixed rule for determining the 
necessity of disclosure.* 1177 The trial court must balance on a case-by-case basis 
the Government’s interest in protecting the free flow of information concern
ing crimes against the defendant’s right to prepare an effective defense.1178 
Before ruling on a disclosure motion, the trial judge has considerable 
discretion in deciding whether an in camera hearing is necessary1179 and in 
determining when, if at all, the Government must release the informant’s 
name and whereabouts to the defense. The Court in Roviaro identified three 
elements that a trial court should consider before it rules on a motion for 
disclosure of an informant’s identity: The crime charged, the possible 
defenses, and the possible significance of the informant’s testimony.1180 The 

disclosure of identity essential to defense and fair trial); see Hampton v. Hanrahan, 600 F.2d 600, 638-39 
(7th Cir. 1979) (disclosure required because important to allegation of conspiracy by law enforcement 
officers); United States v. Silva, 580 F.2d 144, 146-47 (5th Cir. 1978) (disclosure required when needed to 
establish mistaken identity defense); United States v. Sherman, 576 F.2d 292, 296 (10th Cir.) (nondis
closure justified when defendant made no showing that disclosure helpful to defense and informant’s 
evidence cumulative), cert, denied, 439 U.S. 913 (1978); United States v. Weir, 575 F.2d 668, 673 (8th Cir. 
1978) (court should not require disclosure of informant's identity unless vital to fair trial).

1177. 353 U.S. at 62; see United States v. Bower, 575 F.2d 499, 503 (5th Cir.) (trial court faced with 
motion to compel disclosure cannot call on fixed rule to guide decision), cert, denied, 439 U.S. 983 (1978).

1178. Roviaro v. United States, 353 U.S. at 62; see Hampton v. Hanrahan, 600 F.2d 600, 638-39 (7th 
Cir. 1979) (Roviaro balancing test requires disclosure when resolution of factual controversy concerning 
existence of informant essential to just adjudication); Suarez v. United States, 582 F.2d 1007, 1011-12 (5th 
Cir 1978) (Roviaro balancing test does not require disclosure when informant’s testimony of questionable 
value and informant not only source of exculpatory information); United States v. Silva, 580 F.2d 144, 147 
(5th Cir. 1978) (Roviaro balancing test requires disclosure when informant only witness to drug transaction 
with Government agent); United States v. Weir, 575 F.2d 668, 673 (8th Cir. 1978) (Government’s interest 
in preserving flow of information outweighs defendant’s need when disclosure not vital to fair trial and 
when informant’s evidence mere hearsay); United States v. Bower, 575 F.2d 499, 503 (5th Cir.) (court 
properly applied Roviaro balancing test when it protected informant’s safety by denying disclosure of his 
address but gave defendant right to interview informant before trial), cert, denied, 439 U.S. 983 (1978).

1179. See Suarez v. United States, 582 F.2d 1007, 1012 (5th Cir. 1978) (not error for trial court to refuse 
to conduct in camera proceeding when informant’s testimony of marginal value to defendant); United 
States v. Silva, 580 F.2d 144, 147 (5th Cir. 1978) (posttrial in camera hearing with informant present 
proper to determine whether disclosure necessary); United States v. Weir, 575 F.2d 668, 672-73 (8th Cir. 
1978) (proper procedure for trial court is to examine Government’s file in camera and hold telephone 
conversation with informant before determining that disclosure not required); cf. United States v. 
Smaldone, 583 F.2d 1129, 1 133 (10th Cir. 1978) (when trial court held in camera hearing on motion for 
disclosure and no transcript of hearing included in record on appeal, court’s findings assumed to be 
supported by evidence), cert, denied, 439 U.S. 1073 (1979).

1180. 353 U.S. at 62; see, e.g., United States v. Opager, 589 F.2d 799, 804 (5th Cir. 1979) (Government’s 
failure to disclose informant’s address deprived defendant of opportunity to prepare full defense when 
informant’s trial testimony destroyed entrapment defense); United States v. Hare, 589 F.2d 242, 243 (5th 
Cir. 1979) (per curiam) (disclosure not required when possibility of informant’s exculpatory testimony too 
attenuated to be considered part of defense); United States v. Moreno, 588 F.2d 490, 494 (5th Cir.) 
(disclosure of informant’s identity properly refused when informant played no part in events forming basis 
for criminal charges), cert, denied, 99 S. Ct. 2061 (1979); United States v. Trejo-Zambrano, 582 F.2d 460, 
466 (9th Cir.) (mere speculation that informant’s testimony would prove helpful insufficient to justify 
disclosure), cert, denied, 439 U.S. 1005 (1978); United States v. Silva, 580 F.2d 144, 146-47 (5th Cir. 1978) 
(trial court improperly denied disclosure when informant’s testimony essential to defense of mistaken 
identity); United States v. Sherman, 576 F.2d 292, 296 (10th Cir.) (confidentiality of information justified 
when informant’s evidence cumulative, informant not personally present during alleged criminal activity, 
and defendant unable to show disclosure helpful to defense), cert, denied, 439 U.S. 913 (1978); United 
States v. Weir, 575 F.2d 668, 673 (8th Cir. 1978) (disclosure not vital to fair trial when no first-hand 
information available from informant); United States v. Hansen, 569 F.2d 406, 411 (5th Cir. 1978) 
(confidentiality of informant justified when defendant offered nothing more than speculation that 
disclosure would be helpful).
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trial judge may also consider “other relevant factors.”1181 Roviaro requires 
that disclosure of the informant’s identity be relevant and helpful to the 
defense or essential to a fair trial.1182 The defendant can usually meet this 
standard if the informant was an active participant in or sole witness to the 
alleged criminal activity,1183 but not if the informant was merely a “tip
ster.”1184

If disclosure is required, the Government must ordinarily make the 
informant’s address available to the defense.1185 The Government may, 
however, successfully oppose such a motion by showing that disclosure would 
endanger the informant’s personal safety.1186 Even when not required to 
disclose the address, the Government must make a reasonable effort to 
produce the informant at a pretrial examination or at trial.1187 Failure to

1 181. 353 U.S. at 62; see United States v. Silva, 580 F.2d 144, 147 & n.3 (5th Cir. 1978) (disclosure 
required although judge considered that informant elderly, vulnerable to attack, often threatened, and 
suspected by defendant); United States v. Bower, 575 F.2d 499, 503 (5th Cir.) (no disclosure required when 
informant expressed concern for personal safety, defendant armed when arrested, and defense given right 
to interview informant before trial), cert, denied, 439 U.S. 983 (1978).

1182. 353 U.S. at 60-61; see United States v. Hare, 589 F.2d 242, 243 (5th Cir. 1979) (per curiam) 
(disclosure not required when defendant failed to show informant’s information necessary to defense); 
United States v. Moreno, 588 F.2d 490, 494 (5th Cir.) (disclosure not required because possibility that 
informant might provide testimony relevant to defense too remote and speculative), cert, denied, 99 S. Ct. 
2061 (1979); United States v. Trejo-Zambrano, 582 F.2d 460, 466 (9th Cir.) (to compel disclosure of 
informant’s identity, defendant must do more than speculate that disclosure will prove helpful), cert, 
denied, 439 U.S. 1005 (1978); United States v. Sherman, 576 F.2d 292, 296 (10th Cir.) (no disclosure 
required when defendants failed to present evidence to indicate how disclosure could be helpful to defense), 
cert, denied, 439 U.S. 913 (1978); United States v. Weir, 575 F.2d 668, 673 (8th Cir. 1978) (no disclosure 
required when informant’s identity not vital to fair trial).

1183. See Roviaro v. United States, 353 U.S. at 64-65 (disclosure required when informant and 
defendant only participants in criminal transaction); Suarez v. United States, 582 F.2d 1007, 1011 (5th Cir. 
1978) (dictum) (disclosure generally required to ensure fair trial when informant played active and crucial 
role in events leading to criminal charges); United States v. Silva, 580 F.2d 144, 147 (5th Cir. 1978) 
(disclosure essential to defense when informant only witness to undercover drug transaction).

1184. See United States v. Hare, 589 F.2d 242, 243 (5th Cir. 1979) (per curiam) (no disclosure of 
tipster’s identity required because possibility too remote that informant’s evidence necessary part of 
defense); United States v. Moreno, 588 F.2d 490, 494 (5th Cir.) (disclosure not required when informant 
was tipster without active participation in criminal activity), cert, denied, 99 S. Ct. 2061 (1979); United 
States v. Sherman, 576 F.2d 292, 296 (10th Cir.) (no disclosure of confidential source required when 
informant did not personally observe criminal activity), cert, denied, 439 U.S. 913 (1978).

1185. See United States v. Opager, 589 F.2d 799, 805 (5th Cir. 1979) (informant’s reluctance to be 
interviewed insufficient justification for failure of Government to obey court order requiring disclosure of 
informant’s address).

1186. See United States v. Bower, 575 F.2d 499, 503 (5th Cir.) (no disclosure of informant’s address 
when defendant armed when arrested, informant expressed concern for personal safety, and defense given 
right to interview informant before trial), cert, denied, 439 U.S. 983 (1978); United States v. Bowles, 574 
F.2d 970, 974 (8th Cir. 1978) (dictum) (no error in Government’s refusal to disclose informant’s address 
when informant feared possible physical harm or death if whereabouts revealed); United States v. Hansen, 
569 F.2d 406, 410 (5th Cir. 1978) (refusal to reveal address proper when disclosure might put informant in 
danger and jury otherwise able to evaluate informant’s credibility).

1187. United States v. Bowles, 574 F.2d 970, 974 (8th Cir. 1978) (dictum) (Government must take 
conscientious action to ensure informant’s availability for examination by defense if defendant retried); see 
Tumerv. Wyrick, 594 F.2d 1207, 1209-10 (8th Cir. 1979)(when Government has disclosed all information 
in its possession concerning unpaid informant and had no reasonable leads as to his location or full identity, 
no duty to make any further investigation); United States v. Gonzalez, 582 F.2d 991, 993 (5th Cir. 1978) 
(per curiam) (order to produce informant for testimony at trial useless when prosecutor unable to locate 
informant after reasonable effort).
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comply with a disclosure order may result in dismissal of the action1188 or 
reversal on appeal.1189

Disclosure Under the Jencks Act. The Jencks Act1190 allows the Govern
ment to postpone the disclosure of any statement or report in its possession1191 
made by a prosecution witness to an agent of the Government until that 
witness has testified on direct examination at trial.1192 After the witness’ 
testimony, the defendant may move to compel production of all statements or 
reports in the Government’s possession that relate to the testimony.1193 The 
statute, enacted in response to Jencks v. United States,1194 is designed to 
balance the Government’s need to protect its files from unwarranted disclo
sure against the defendant’s need to obtain impeachment material for effective 
cross-examination of adverse witnesses.1195 Because the requirements for 
disclosure imposed by the Jencks Act do not derive from the Constitution,1196

1188. Roviaro v. United States, 353 U.S. 53, 60-61 (1957).
1189. See United States v. Opager, 589 F.2d 799, 805-06 (5th Cir. 1979) (reversal required for violation 

of disclosure order when violation created substantial likelihood of injury to defendant).
1190. 18 U.S.C. § 3500 (1976).
1191. See United States v. Heath, 580 F.2d 1011, 1018-19 & n. 1 (10th Cir. 1978) (witness’ statement in 

possession of state law enforcement officers is “in the possession of the United States” for Jencks Act 
purposes when state and federal agents cooperating closely).

1192. 18 U.S.C. § 3500(a) (1976); see United States v. Dreitzler, 577 F.2d 539, 553 (9th Cir. 1978) 
(defendant not entitled to Government witnesses’ statements prior to direct examination at trial), cert, 
denied. 440 U.S. 921 (1979). The prosecution nonetheless often voluntarily discloses Jencks Act material 
prior to direct examination to expedite the trial. See 577 F.2d at 553 n.23 (noting voluntary disclosure by 
Government of all Jencks material several days before trial); United States v. Louderman, 576 F.2d 1383, 
1390 (9th Cir.) (refusal to grant continuance to enable defense to examine evidence not abuse of discretion 
when prosecutor voluntarily provided materials to defendant day before trial), cert, denied, 439 U.S. 896 
(1978); United States v. Anderson, 574 F.2d 1347, 1352 (5th Cir. 1978) (material presented to defense on 
day before witness was to testify); cf. United States v. Herring, 582 F.2d 535, 540-41 (10th Cir. 1978) 
(“open file” agreement not violated when statement voluntarily provided at time of cross-examination).

1193. 18 U.S.C. § 3500(b) (1976); see United States v. Conroy, 589 F.2d 1258, 1272 n.18 (5th Cir.) 
(defendant’s motion for production of Jencks Act statements timely even after witness left stand), cert, 
denied. 100 S. Ct. 60 (1979); United States v. Robinson, 585 F.2d 274, 280-81 (7th Cir. 1978) (en banc) 
(defendant must specify with reasonable particularity that requested document exists and constitutes 
relevant “statement” within statutory definition), cert, denied, 99 S. Ct. 2171 (1979); United States v. 
Goldberg, 582 F.2d 483, 487 (9th Cir. 1978) (failure to move for production of Jencks Act materials 
renders production of statements unnecessary), cert, denied, 99 S. Ct. 1538 (1979); United States v Heath. 
580 F.2d 1011, 1019 (10th Cir. 1978) (burden on defendant to show that requested evidence discoverable 
under Jencks Act).

1194. 353 U.S. 657 (1957). In Jencks, the Supreme Court held that a defendant in a federal criminal 
prosecution is entitled to inspect prior statements of Government witnesses without first showing that they 
are inconsistent with the witnesses’ testimony at trial. Id. at 668.

1195. See Goldberg v. United States, 425 U.S. 94, 104 (1976) (Act intended to prevent misinterpreting 
Jencks to give defendants opportunity to “rove at will” through Government files); Campbell v. United 
States, 365 U.S. 85, 92 (1961) (purpose of Act to further fair and just administration of criminal justice); 
United States v. Knowles, 594 F.2d 753, 755 (9th Cir. 1979) (Act designed to further fair administration of 
justice by making prior statements of Government witnesses concerning materials covered by direct 
examination equally available to defense); United States v. Head, 586 F.2d 508, 512 (5th Cir. 1978) 
(purpose of Jencks Act to reinforce credibility of criminal justice process by allowing cross-examination of 
Government witness in light of all facts known to prosecutor); United States v. Robinson, 585 F.2d 274, 
280 (7th Cir. 1978) (en banc) (Act attempts to balance Government’s interest in regulating defense access 
to files against defendant's right to obtain statements relevant to witness’ testimony at trial), cert, denied, 99 
S. Ct. 2171 (1979).

1196. See United States v. Beasley, 576 F.2d 626, 629 (5th Cir. 1978) (Jencks Act implements 
Congressional purpose, not constitutional mandate), cert, denied, 440 U.S. 947 (1979). 



440 The Georgetown Law Journal [Vol. 68:279

the Act defines the exclusive means for defense discovery of impeachment 
evidence falling within its scope.1197

The Act defines a “statement” as a writing signed, adopted, or approved by 
a witness;1198 any recording or transcription of a recording that recites 
substantially verbatim a witness’ oral statement and that was made contem
poraneously with the statement;1199 and any relevant statement made to a 
grand jury by a witness.1200 A government agent’s rough notes made during 
an interview with a Government witness are not discoverable under the Act as 
a prior “statement” unless the notes were reviewed and approved or affirmed 
by that witness.1201 The circuits continue to disagree, however, whether such

1197. Palermo v. United States, 360 U.S. 343, 351 (1959); see United States v. Friedman, 593 F.2d 109, 
120 (9th Cir. 1979) (Government witness’ statement discoverable only to extent permitted by Jencks Act).

Proposed Fed. R. Crim. P 262 (effective December 1, 1980) provides that both the prosecution and 
defense may be required to disclose prior relevant statements of witnesses other than the defendant upon 
motion of an opposing party. Id. 262(a). The Advisory Committee notes accompanying the proposed rule 
point out that the rule would apply the substance of the Jencks Act to the defendant as well as the 
Government. Advisory Committee Notes to Rule 26.2, supra note 1, at 96.

1198. 18 U.S.C. § 3500(e)(1) (1976); see United States v. Adams, 581 F.2d 193, 199 (9th Cir.) 
(prosecutor’s notes from interviews with Government witnesses not “statements” because never signed or 
otherwise adopted or approved by witnesses), cert, denied, 439 U.S. 1006 (1978); United States v. Walden, 
578 F.2d 966, 970-71 (5th Cir. 1978) (remanding to determine if agent adopted or approved handwritten 
report prepared from interview notes).

1199. 18 U.S.C. § 3500(e)(2) (1976); see United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) 
(interview notes not signed or otherwise adopted and not substantially verbatim recitals of witness’ oral 
statements not discoverable under Jencks Act); United States v. Medel, 592 F.2d 1305, 1316-17 (5th Cir. 
1979) (undisclosed report by IRS agent not containing substantially verbatim recitation and never adopted 
by agent not Jencks Act material); United States v. Durham, 587 F.2d 799, 802 (5th Cir.) (reports not 
Jencks Act material when not transcripts and not verified or signed by witnesses), cert, denied, 99 S. Ct. 
3102 (1979); United States v. Sink, 586 F.2d 1041, 1050-51 (5th Cir. 1978) (memorandum investigation 
report not statement when not verbatim recital and never read, approved, or otherwise adopted by 
witness); United States v. Judon, 581 F.2d 553, 555-56 (5th Cir. 1978) (per curiam) (FBI interview reports 
not statement when reports differed in length and detail from verbatim transcripts of interview notes and 
included information based on agent’s memory). Sections (e)(1) and (e)(2) both seek to ensure that a 
defendant will not be permitted to impeach a witness on the basis of a statement the witness did not 
actually make. See Palermo v. United States, 360 U.S. 343, 350 (1959) (Congress sought in Jencks Act to 
prevent defense from impeaching witness with statements partly product of investigator’s interpretations); 
United States v. Goldberg, 582 F.2d 483, 487 n.2 (9th Cir. 1978) (same), cert, denied, 99 S. Ct. 1538 (1979); 
United States v. Judon, 581 F.2d 553, 555 (5th Cir. 1978) (per curiam) (same).

1200. 18 U.S.C. § 3500(e)(3) (1976); see United States v. Knowles, 594 F.2d 753, 755 (9th Cir. 1979) 
(Government’s failure to produce transcript of witness’ grand jury testimony reversible error); United 
States v. Strahl, 590 F.2d 10, 12-13 n.2. (1st Cir. 1978) (Government’s disclosure of witness' grand jury 
testimony timely although after defense cross-examination of witness because evidence not of “formidable” 
impeachment value and defense able to recall witness), cert, denied, 440 U.S. 918 (1979); United States v. 
Peters, 587 F.2d 1267, 1275-76 (D.C. Cir. 1978) (negligent failure to preserve tapes of Government witness’ 
grand jury testimony for later transcription violated Jencks Act); United States v. Head, 586 F.2d 508, 511- 
12 (5th Cir. 1978) (Jencks Act violated when prosecution recorded only that grand jury testimony 
favorable to its case); United States v. Anderson, 574 F.2d 1347, 1352 (5th Cir. 1978) (Government 
complied with agreement to provide Jencks Act material by disclosing witness’ grand jury testimony before 
witness testified at trial); cf. United States v. Pelton, 578 F.2d 701, 707 n.7, 709 (8th Cir.) (Jencks Act 
entitles defendant to transcript of grand jury testimony given by person not witness at trial), cert, denied, 
439 U.S. 964 (1978).

1201. See United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) (Government not required to 
produce interview notes not signed or otherwise adopted by witness); United States v. Noel, No. 78-5128, 
slip op. at 3 (6th Cir. April 24, 1979) (settled law that government agent’s destruction of rough interview 
notes not Jencks Act violation). This test also applies to interview notes taken by the prosecutor during 
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notes must be preserved for subsequent production under the Act in the event 
the agent testifies at trial.* 1202

discussions with prospective witnesses for the Government. The Supreme Court has held that if a writing 
prepared by a Government attorney has been signed or otherwise adopted or approved by the witness, it is 
discoverable under the Jencks Act. Goldberg v. United States, 425 U.S. 94, 98 (1976). Whether the witness 
has “signed or otherwise adopted or approved” what the lawyer has written depends on whether the 
witness has read the statement or has had it read to him. Id. at 110 n. 19; see United States v. Adams, 581 
F.2d 193, 199 (9th Cir.) (prosecutor’s notes from interviews with prospective Government witnesses not 
Jencks Act statements when witness never signed, adopted, or approved notes), cert, denied, 439 U.S. 1006 
(1978).

1202. The Fifth, Sixth, Eighth, and Tenth Circuits take the position that the notes may be destroyed. See 
United States v. Noel, No. 78-5128, slip op. at 3 (6th Cir. April 24, 1979) (destruction of informant’s rough 
handwritten notes by Drug Enforcement Administration agents not error when notes not Jencks Act or 
Brady material); United States v. Fuel, 583 F.2d 978, 989 (8th Cir. 1978) (Act not violated when 
Government expert dictated findings directly, no rough notes existed, and defense given expert’s reports), 
cert, denied, 439 U.S. 1000 (1979); United States v. Frederick, 583 F.2d 273, 274 (6th Cir. 1978) 
(destruction of police officer’s contemporaneous notes of interview with defendant does not violate Jencks 
Act); United States v. Shovea, 580 F.2d 1382, 1389-90 (10th Cir. 1978) (proper not to strike testimony of 
DEA agent whose rough interview notes destroyed after incorporation into final report pursuant to 
established policy), cert, denied, 440 U.S. 908 (1979); United States v. Juarez, 573 F.2d 267, 279 (5th Cir.) 
(no violation of Jencks Act when DEA agent destroyed original notes after preparing final reports), cert, 
denied, 439 U.S. 915 (1978).

The Third and Fourth Circuits hold that the notes should be preserved. See United States v. Walden 
(Walden II), 590 F.2d 85, 86 (3d Cir. 1979) (per curiam) (although DEA agent’s handwritten draft reports 
were Jencks Act statements and should have been preserved, nondisclosure harmless error when defendant 
received typewritten copies that credible witnesses testified substantially equivalent to handwritten 
original); United States v. Crowell, 586 F.2d 1020, 1028 (4th Cir. 1978) (destruction of DEA agent’s 
original notes after preparation of final report violated Jencks Act but error harmless because witness’ 
testimony cumulative and credibility already effectively attacked with other evidence), cert, denied, 440 
U.S. 959 (1979). This position was endorsed this term in dictum by the Second and Seventh Circuits. See 
United States v. Batchelder, 581 F.2d 626, 635 (7th Cir. 1978) (dictum) (“in the normal course these 
[rough] notes should ... be retained”), rev'd on other grounds, 99 S. Ct. 2198 (1979); United States v. 
Bufalino, 576 F.2d 446, 449 (2d Cir.) (dictum) (future efforts by prosecutors to justify nonproduction of 
Jencks Act statements by reference to “department policy” or "established practice” will be looked at 
“with an exceedingly jaundiced eye”), cert, denied, 439 U.S. 928 (1978). One panel of the Tenth Circuit this 
term similarly indicated disapproval of the Government’s destruction practices. See United States v. Priest, 
594 F.2d 1383, 1383-85 (10th Cir. 1979) (destruction of witnesses’ handwritten recollections after notes 
typewritten does not warrant sanction in absence of bad faith or prejudice but Government’s destruction 
practices disapproved). The Ninth Circuit has also previously endorsed the position requiring preservation. 
See United States v. Harris, 543 F.2d 1247, 1248 (9th Cir. 1976) (dictum) (routine destruction of FBI notes 
usurpation of judicial function of determining which evidence should be produced). This term the Ninth 
Circuit left the preservation issue open. See United States v. Young Buffalo, 591 F.2d 506, 512-13 (9th Cir.) 
(not required to decide whether district court should have sanctioned destruction of FBI agents’ 
handwritten notes of interviews with witnesses), cert, denied, 99 S. Ct. 2178 (1979).

1203. 18 U.S.C. § 3500(c) (1976); see United States v. Friedman, 593 F.2d 109, 120 (9th Cir. 1979) 
(after in camera inspection judge’s finding proper that interview notes taken by Government agents and 
prosecutor not Jencks Act material); United States v. Medel, 592 F 2d 1305, 1315-17 (5th Cir. 1979) (no 
error in trial court’s decision after in camera inspection to disclose only parts of IRS agent’s report and seal 
remainder as exhibit of court); United States v. Conroy, 589 F.2d 1258, 1272-73 (5th Cir.) (failure of 
district court to examine material in camera abdication of responsibility to Government), cert, denied, 100 
S. Ct. 60 (1979); United States v. Walden (Walden I), 578 F.2d 960, 970-71 (3d Cir. 1978) (error not to 
inspect materials in camera; inspection only means of determining whether rough draft substantially

If the Government objects to release of any part of the requested material, 
the trial judge must inspect the evidence in camera to determine whether 
disclosure is required under the Act and, when appropriate, to excise portions 
not subject to discovery.1203 Because the trial court makes a determination of 
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fact when deciding what materials the defense may discover under the Jencks 
Act, such a ruling may not be disturbed on appeal unless it is clearly 
erroneous.1204

identical to final report). Before an in camera inspection is required, the defendant must specify the 
materials requested. United States v. Robinson, 585 F.2d 274, 281 (7th Cir. 1978) (en banc), cert, denied, 99 
S. Ct. 2171 (1979).

1204 Campbell v. United States (Campbell II), 373 U.S. 487, 491-93 (1963); see United States v. Medel, 
592 F.2d 1305, 1316-17 (5th Cir. 1979) (not clearly erroneous to exclude from discovery portions of report 
containing agent’s analysis of Government's case and summaries of interview memoranda); United States 
v. Strahl, 590 F.2d 10, 14 (1st Cir. 1978) (not clearly erroneous to find that witness did not sign or 
otherwise adopt Government lawyer’s interview notes), cert, denied, 440 U.S. 918 (1979); United States v. 
Durham, 587 F.2d 799, 802 (5th Cir. 1979) (not clearly erroneous to deny discovery of FBI agents’ reports 
when witnesses did not verify or sign reports based upon agents’ notes and memory); United States v. Del 
Valle, 587 F.2d 699, 704-05 (5th Cir.) (not clearly erroneous for court to require production of additional 
portions of witness’ statements), cert, denied. 99 S. Ct. 2822 (1979); United States v. Goldberg, 582 F.2d 
483, 486-88 (9th Cir. 1978) (not clearly erroneous to find that interview notes never read back to witnesses 
and that Government never possessed portion of other requested notes), cert, denied, 99 S. Ct. 1538 (1979); 
United States v. Adams, 581 F.2d 193, 199 (9th Cir.) (not clearly erroneous to deny discovery of 
prosecutor’s interview notes when witness never signed or adopted statement), cert, denied, 439 U.S. 1006 
(1978).

1205. 18 U.S.C. § 3500(d) (1976); see United States v. Knowles, 594 F.2d 753, 755 (9th Cir. 1979) 
(Government’s failure to comply does not mandate new trial but calls for close scrutiny); United States v. 
Beasley, 576 F.2d 626, 629 (5th Cir. 1978) (Government’s failure to comply with Jencks Act does not 
require new trial if error harmless), cert, denied, 440 U.S. 947 (1979).

1206. See United States v. Peters, 587 F.2d 1267, 1275-76 (D.C. Cir. 1978) (cautionary jury instructions 
permissible sanction for negligent failure to produce grand jury transcripts); United States v. Heath, 580 
F.2d 1011, 1019 (10th Cir. 1978) (Jencks Act does not require striking testimony or declaring mistrial for 
every failure to produce; remedy may be fashioned by trial court); United States v. Blalock, 575 F.2d 1151, 
1151 (5th Cir. 1978) (per curiam) (new trial motion may be filed when Government discovered Jencks Act 
material while case on appeal).

1207. Goldberg v. United States, 425 U.S. 94, 111 n.21 (1976); see United States v. Knowles, 594 F.2d 
753, 755 (9th Cir.) (harmless error doctrine strictly applied in Jencks Act cases); United States v. Conroy, 
589 F.2d 1258, 1272-73 (5th Cir.) (if production of Jencks Act material unjustly denied, new trial should be 
granted unless error harmless), cert, denied, 100 S. Ct. 60 (1979); United States v. Robinson, 585 F.2d 274, 
281 (7th Cir. 1978) (en banc) (failure to disclose interview report with Government witness harmless error 
when discrepancies not perjurious and witness’ credibility repeatedly attacked during cross-examination), 
cert, denied, 99 S. Ct. 2171 (1979); United States v. Beasley, 576 F.2d 626, 632 (5th Cir. 1978) (applying 
strict harmless error standard to guarantee comprehensive disclosure of Jencks Act material), cert, denied, 
440 U.S. 947 (1979).

1208. See United States v. Walden (Walden II), 590 F.2d 85, 86 (3d Cir. 1979) (per curiam) (defendant 
given typed copies of reports substantially identical to handwritten versions; error harmless); United States 
v. Sink, 586 F.2d 1041, 1050-51 (5th Cir. 1978) (no substantial deviation between undisclosed material and 
trial testimony of witness; harmless error), cert, denied, 99 S. Ct. 3102 (1979); United States v. Crowell, 586 
F.2d 1020, 1028 (4th Cir. 1978) (harmless error to destroy interview notes substantially incorporated into 
statement given defense), cert, denied, 440 U.S. 959 (1979); United States v. Shovea, 580 F.2d 1382, 1389- 
90 (10th Cir. 1978) (harmless error when undisclosed notes incorporated into typed report provided to 
defense), cert, denied, 440 U.S. 908 (1979).

1209. See United States v. Noel, No. 78-5128, slip op. at 3 (6th Cir. April 24, 1979) (nondisclosure 

If the trial court directs production of Jencks Act material and the 
Government fails to comply, the court may strike the witness’ testimony from 
the record or, if the interests of justice require, declare a mistrial.1205 The 
sanction imposed is within the discretion of the trial court.1206 On appeal, the 
court’s decision not to grant one of the prescribed statutory remedies will be 
subject to the harmless error rule.1207 Harmless error is likely to be found if 
the undisclosed material was available to the defense in some other form1208 or 
if the evidence against the defendant was overwhelming.1209
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MOTION FOR CONTINUANCE

A motion for continuance is most frequently based on a claim that the 
movant has inadequate time to prepare for trial or that delay is needed to 
minimize prejudice caused by an event beyond the movant’s control. Claims 
of inadequate time for preparation have been based on the time necessary to 
retain counsel,1210 the length of time needed for counsel to consult with the 
defendant and formulate trial strategy,1211 and the time needed to secure the 
presence of temporarily unavailable witnesses.1212 Events beyond the mov

harmless error when no bad faith by Government and evidence of guilt overwhelming); United States v. 
Strahl. 590 F.2d 10, 13 (1st Cir. 1978) (harmless error when strong evidence of defendant’s guilt gathered 
from other sources), cert, denied, 440 U.S. 918 (1979); United States v. Batchelder, 581 F.2d 626, 635 (7th 
Cir. 1978) (harmless error when considerable evidence of defendant’s guilt), rev'd on other grounds, 99 S. 
Ct. 2198 (1979); United States v. Niederberger, 580 F.2d 63, 71 (3d Cir.) (destruction of agent’s rough 
notes harmless error when sufficient evidence for guilty verdict without testimony of IRS investigator), 
cert, denied, 439 U.S. 980 (1978).

1210. See, e.g., United States v. Barrentine, 591 F.2d 1069, 1075 (Sth Cir. 1979) (continuance denied 
when defendant with knowledge that retained counsel unable to appear on scheduled trial date attempted 
to force continuance by failing to secure alternate counsel; continuance shortly before complex, 
multidefendant trial too burdensome on other parties); United States v. Burton, 584 F.2d 485, 488 (D C. 
Cir. 1978) (continuance sought to replace retained cocounsel who withdrew on date of trial denied when 
lead counsel remained on case), cert, denied, 439 U.S. 1069 (1979); Perry v. United States, 576 F.2d 158, 
159 (8th Cir.) (per curiam) (denial of continuance to retain counsel appropriate when defendant failed to 
hire attorney or to allege prejudice as result of appointment of counsel), cert, denied, 439 U.S. 855 (1978).

1211. See, e.g.. United States v. Schwanke, 598 F.2d 575, 579-80 (10th Cir. 1979) (22 days between 
indictment and trial not inadequate time to prepare when defendant refused to testify and offered no 
evidence); United States v. Petsas, 592 F.2d 525, 527 (9th Cir.) (denial of second continuance after 
replacement of counsel not error when no showing that additional evidence would have been presented or 
that denial prejudiced defense), cert, denied, 99 S. Ct. 2824 (1979);United States v. Santos, 588 F.2d 1300, 
1304 (9th Cir.) (per cunam) (no error to deny continuance when substitute counsel had two weeks to 
prepare and was able to consult with codefendants’ counsel), cert, denied, 99 S. Ct. 1994 (1979); United 
States v. Henderson, 588 F.2d 157, 159 (5th Cir.) (11 days adequate for appointed counsel to confer with 
defendants and prepare defense against lengthy but uncomplicated indictment), cert, denied, 99 S. Ct. 1544 
(1979); United States v. Waldman, 579 F.2d 649, 653 (1st Cir. 1978) (three months adequate for 
replacement counsel to prepare defense to securities fraud charges); United States v. Walden, 578 F.2d 966, 
969, 972 (3d Cir. 1978) (one-day continuance granted to replacement counsel who had not yet spoken to 
client); United States v. Pelton, 578 F.2d 701, 706 (8th Cir.) (20 days adequate to prepare defense against 
Mann Act charges when only unspecified “personal exigencies" curtailed preparation), cert, denied, 439 
U.S. 964 (1978); United States v. Bertolini, 576 F.2d 1 133, 1 133 (5th Cir. 1978) (per curiam) (two months 
adequate to prepare defense to tax charges); United States v. Lamb, 575 F.2d 1310, 1316 (10th Cir.) (five 
weeks adequate to prepare defense to conspiracy, armed robbery, and kidnapping charges when defendant 
unable to show ineffective assistance of counsel), cert, denied, 439 U.S. 854 (1978).

1212. See, e.g., United States v. Smith, 591 F.2d 1105, 1110 (5th Cir. 1979) (to prevail, movant must 
show that due diligence insufficient to obtain witness earlier, that witness available and willing to offer 
substantial, favorable testimony, and that denial of continuance would cause material prejudice; 
continuance denied when record disclosed that counsel afforded ample time to prepare relatively simple 
case); United States v. Alvarez, 591 F.2d 10, 11 (5th Cir. 1979) (per curiam) (renewed motion denied after 
one-day continuance granted to obtain alibi witnesses; stipulation of testimony not materially prejudicial to 
defendants); United States v. Powell, 587 F.2d 443, 446 (9th Cir. 1978) (four-day continuance to obtain 
rebuttal witness proper when witness’ testimony not cumulative); United States v. Pelton, 578 F.2d 701, 
706 (8th Cir.) (speculation that additional witnesses might be available does not compel continuance when 
delay would render prosecution witnesses unavailable), cert, denied, 439 U.S. 964 (1978); United States v. 
Fitts, 576 F.2d 837, 839 (10th Cir. 1978) (grant of three-day continuance in lieu of week requested to obtain 
witness not reversible error when witness did in fact testify); cf. United States v. Fearwell, 595 F.2d 771, 
773 (D.C. Cir. 1978) (continuance requested to obtain witnesses for alternative trial strategy after 
unfavorable evidentiary ruling at trial; remanded to determine whether evidentiary ruling harmless error).
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ant’s control that may justify a continuance include adverse publicity, uu 
withdrawal of counsel,1214 or illness of either the movant or counsel.uu

The decision whether to grant the motion is within the discretion of the 
trial court1216 and will be reversed by an appellate court only for an abuse of 
this discretion1217 or when manifest injustice would result.1218 Appellate 
review is generally limited to the arguments originally presented to the trial 
court1219 and it is extremely difficult to persuade the appellate tribunal that 
the conduct of the trial judge mandates the reversal of an otherwise valid 
conviction.1220

1213. See Sheppard v. Maxwell, 384 U.S. 333, 363 (1966) (continuance should be granted when 
reasonable likelihood that prejudicial pretrial publicity will prevent fair trial); United States v. Gullion, 575 
F.2d 26, 28 (1st Cir. 1978) (denial of continuance may be based on trial court’s assessment of decreasing 
amount of publicity attending trial).

1214 See, e.g., United States v. Burton, 584 F.2d 485, 490 (D C. Cir. 1978) (court free to deny 
continuance requested to obtain additional counsel when fair and reasonable opportunity to retain counsel 
provided and adequate counsel obtained), cert, denied, 439 U.S. 1069 (1979); United States v. Waldman, 
579 F.2d 649, 653 (1st Cir. 1978) (continuances totaling one month adequate for replacement counsel who 
had three months to prepare); United States v. Walden, 578 F.2d 966, 972 (3d Cir. 1978) (remand for 
explanation of denial of renewed motion when earlier one-day continuance allowed to replacement counsel 
who had not yet spoken with client).

1215. See United States v. Tolliver, 541 F.2d 958, 964-66 (2d Cir. 1976) (denial of continuance during 
defendant's illness violative of due process and right to confrontation but deemed harmless error because 
defendant’s case not prejudiced); United States v. Ruiz, 533 F.2d 939, 940 (5th Cir. 1976) (per curiam) (no 
abuse of discretion to deny continuance when defendant’s attorney claimed to be in “emotional shambles” 
after being indicted during trial; attorney did not verify inability to function, case simple, and defendant 
received effective assistance of counsel), cert, denied, 429 U.S. 1002 (1977).

1216. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (grant or denial of motion for continuance 
traditionally within trial judge’s discretion). See generally note 1217 infra and accompanying text (denial of 
continuance reversible only if abuse of discretion).

1217. See, e.g., United States v. Gibbs, 594 F.2d 125, 127 (5th Cir. 1979) (per curiam) (denial of 
continuance to assemble documents not abuse of discretion when defendant unable to show prejudice from 
absence of any specific records); United States v. Robinson, 593 F.2d 573, 576 (4th Cir. 1979) (denial of 
prosecution’s motion for continuance to allow interlocutory appeal of suppression ruling abuse of 
discretion); United States v. Alvarez, 591 F.2d 10, 11 (5th Cir. 1979) (per curiam) (denial of continuance to 
obtain alibi witnesses not abuse of discretion when stipulation of testimony not prejudicial to defendants); 
United States v. Henderson, 588 F.2d 485, 489 (5th Cir.) (denial of motion not abuse of discretion when 
counsel had 11 days to prepare defense to lengthy but uncomplicated indictment), cert, denied, 99 S. Ct. 
1544 (1979); United States v. Powell, 587 F.2d 443, 447 (9th Cir. 1978) (abuse of discretion to deny 
continuance when unavailability of defense witness due in part to prosecutorial misconduct and witness’ 
testimony not cumulative in nature); United States v. Burton, 584 F.2d 485, 489 (D.C. Cir. 1978) (denial of 
continuance to replace cocounsel not abuse of discretion when remaining counsel competent, prepared, and 
able to render effective assistance), cert, denied, 439 U.S. 1069 (1979); United States v. Waldman, 579 F.2d 
649, 653 (1st Cir. 1978) (no abuse of discretion to deny motion when defendant failed to support claim of 
inadequate time to prepare); United States v. Walden, 578 F.2d 966, 969 (3d Cir. 1978) (remand to 
determine whether abuse of discretion to deny continuance to allow replacement counsel to confer with 
client); United States v. Pelton, 578 F.2d 701, 706 (8th Cir.) (no abuse of discretion to deny motion when 
benefit to defense speculative and prosecution impaired thereby), cert, denied, 439 U.S. 964 (1978).

1218. The “manifest injustice” standard is currently in effect in the Tenth Circuit. See United States v. 
Schwanke, 598 F.2d 575, 579-80 (10th Cir. 1979) (no manifest injustice to deny continuance to lengthen 
22-day interval between indictment and trial when defendant refused to testify and offered no evidence); 
United States v. Fitts, 576 F.2d 837, 839 (10th Cir. 1978) (no manifest injustice when three-day 
continuance granted following request for one week to obtain witness and witness did in fact testify for 
defense).

1219. See United States v. Henderson, 588 F.2d 157, 159 (5th Cir.) (on review, appellate tribunal will 
generally consider only those arguments presented to trial court), cert, denied, 99 S. Ct. 1544 (1979).

1220. See notes 1217-18 supra (citing cases upholding trial court’s denial of motion for continuance and
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This term in United States v. Burton * 1221 the District of Columbia Circuit 
analyzed some of the factors that the trial judge may consider in determining 
whether to grant a continuance. The defendant in Burton was faced by a 
withdrawal on the day of trial by one of two retained attorneys.1222 His 
request for a thirty- to sixty-day continuance was denied, and that denial was 
upheld on appeal by a divided court.1223 Although recognizing that the 
request for a continuance to replace withdrawing counsel implicated fifth and 
sixth amendment rights,1224 the Burton majority nevertheless concluded that 
the constitutional right to counsel was not violated when the remaining 
defense attorney—who was intended to have been the lead counsel—was 
competent and prepared. 1225 The court considered the length of and the basis 
for the request, the conduct of the parties in terms of prior requests, and the 
parties’ control over the events leading to the request.1226 Although the 
availability of alternatives also was weighed,1227 the prime consideration was 
not the possible inconvenience to the court, parties, or witnesses,1228 but 
rather whether there was any prejudice to the defendant as a result of the 
denial.1229

applying abuse of discretion standard). But see United States v. Powell, 587 F.2d 443, 447 (9th Cir. 1978) 
(Government conduct that smacks of “trial by ambush” affords basis for grant of defense motion for 
continuance; conviction following denial of motion reversed).

1221. 584 F.2d 485 (D.C. Cir. 1978), cert, denied, 439 U.S. 1069 (1979).
1222. Id. at 488.
1223. Id. at 488, 500.
1224. Id. at 489-90.
1225. Id. at 490, 499.
1226. Id. at 490 & n. 13, 497, 500. The factors discussed in Burton have been considered by other courts 

in determining whether a continuance should be granted. See, e.g., United States v. Gibbs, 594 F.2d 125, 
127 (5th Cir. 1979) (per curiam) (request for continuance to assemble documents properly denied when 
defendant aware of investigation for almost a year and unable to show prejudice from documents’ absence); 
United States v. Alvarez, 591 F.2d 10, 11 & n.2 (5th Cir. 1979) (per curiam) (unavailability of trial judge 
not valid reason for defendant’s failure to secure witnesses by subpoena); United States v. Powell, 587 F.2d 
443, 447 (9th Cir. 1978) (continuance proper when unavailability of rebuttal witness due in part to 
prosecution’s failure to reveal information to defense); United States v. Waldman, 579 F.2d 649, 653 (1st 
Cir. 1978) (denial of request for four-month delay proper when earlier continuances totaling one month 
granted).

1227. 584 F.2d at 491, 498; see Mizell v. Attorney General. 586 F.2d 942, 947 (2d Cir. 1978) 
(continuance over weekend to obtain witnesses should have been granted to prosecution when only 
alternative was grant of mistrial), cert, denied, 99 S. Ct. 1519 (1979).

1228. 584 F.2d at 490, 499-500; see Mizell v. Attorney General, 586 F.2d 942, 947 (2d Cir. 1978) 
(convenience of jury only one factor in determining whether to grant mistrial rather than continuance), 
cert, denied. 99 S. Ct. 1519 (1979); cf. United States v. Waldman, 579 F.2d 649, 653 (1st Cir. 1978) (power 
of trial court to grant or deny continuance designed to ensure that cases proceed in orderly fashion).

1229. 584 F.2d at 491, 498-99. The failure to show specific prejudice resulting from a denial of a 
continuance is fatal to a challenge to the trial court’s ruling. See, e.g., United States v. Fearwell, 595 F.2d 
771, 780 (D.C. Cir. 1979) (trial court not required to grant continuance merely because defendant failed to 
prepare for trial contingencies when adequate time available); United States v. Gibbs, 594 F.2d 125, 127 
(5th Cir. 1979) (per curiam) (denial of continuance affirmed when defendant based request on need to 
review records and assemble documents but failed to show prejudice resulting from missing documents); 
United States v. Henderson, 588 F.2d 157, 159 (5th Cir.) (inability of counsel to identify specific prejudice 
resulting from denial of continuance most significant factor in affirmance of trial court’s denial), cert, 
denied, 99 S. Ct. 1544 (1979); United States v. Lamb, 575 F.2d 1310, 1316 (10th Cir.) (denial of motion 
upheld when defendant unable to demonstrate that counsel rendered ineffective or defense hampered by 
lack of time to prepare), cert, denied, 439 U.S. 854 (1978).
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SPEEDY TRIAL

The speedy disposition of criminal charges against a defendant is guaran
teed by the fifth and sixth amendments to the Constitution and by numerous 
statutes.1230 The due process clause of the fifth amendment1231 and statutes of 
limitations afford bases for challenges to unwarranted preaccusation delay.1232 
Challenges to postaccusation delay may be premised upon the speedy trial 
clause of the sixth amendment,1233 rules 48(b)1234 and 50(b)1235 of the Federal 
Rules of Criminal Procedure, and the Speedy Trial Act of 1974.1236

Preaccusation Delay. The speedy trial clause of the sixth amendment is
not applicable when the delay occurs prior to an arrest, indictment, or other 
“accusation.”1237 Protection against preaccusation delay is afforded primarily 
by means of statutes of limitations and secondarily by means of the due 
process clause of the fifth amendment,1238 both of which seek to limit 
prejudice to the defendant.1239 In order to establish a due process violation on 
grounds of preaccusation delay, the defendant has the burden of establishing 
actual1240 and substantial1241 prejudice as a threshold showing.1242 This term, 
unsuccessful claims of prejudice were based on loss of memory,1243 unavaila-

1230. For a discussion of these statutes, see notes 1289-91 infra and accompanying text.
1231. U.S. Const, amend. V (“No person shall... be deprived of life, liberty, or property without due 

process of law . . . .”).
1232. See United States v. Marion, 404 U.S. 307, 322-24 (1971) (although statutes of limitations afford 

primary protections against preaccusation delay, due process clause may be invoked to challenge 
intentional delays engineered to gain tactical advantage).

1233. U.S. CONST, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial . . . .”).

1234. Fed. R. Crim. P. 48(b) (authorizing dismissal for "unnecessary delay” in presenting charge to 
grand jury, in filing information against defendant who has been held to answer in district court, or in 
bringing defendant to trial).

1235. Fed. R. Crim. P. 50(b) (requiring district courts to prepare plans for prompt disposition of 
criminal cases).

1236. 18 U.S.C. §§ 3161-74 (1976). Certain provisions of the Speedy Trial Act were recently modified 
by the Speedy Trial Act Amendments of 1979, Pub. L. No. 96-43, 93 Stat. 327 (1979).

1237. United States v. Lovasco, 431 U.S. 783, 788-89 (1977) (sixth amendment speedy trial right applies 
only to “accused”); United States v. Marion, 404 U.S. 307, 313, 321 (1971) (same); see notes 1254-57 infra 
and accompanying text.

1238. See note 1232 supra; accord, United States v. Lovasco, 431 U.S. 783, 789 (1977).
1239. See United States v. Lovasco, 431 U.S. 783, 789 (1977) (function of both due process and statutes 

of limitations is protection against oppressive preaccusation delay).
1240. See, e.g., United States v. Blevins, 593 F.2d 646, 647 (5th Cir. 1979) (per curiam) (proof of actual 

prejudice required to establish due process violation); United States v. King, 593 F.2d 269, 271 (7th Cir. 
1979) (same); United States v. Tempesta, 587 F.2d 931, 933 (8th Cir. 1978) (same), cert, denied, 99 S. Ct. 
2005 (1979); United States v. Ramos Algarin, 584 F.2d 562, 567 (1st Cir. 1978) (same); United States v. 
Francisco, 575 F.2d 815, 817 (10th Cir. 1978) (same).

1241. See United States v. Watson, 599 F.2d 1 149, 1152-53 (2d Cir. 1979) (prejudice resulting from 
preindictment delay must be substantial to violate due process); United States v. Ramos, 586 F.2d 1078, 
1079 (5th Cir. 1978) (per curiam) (same); cf. United States v. Willis, 583 F.2d 203, 207 (5th Cir. 1978) 
(defendant must show more than mere possibility of prejudice).

1242. See United States v. Lovasco, 431 U.S. 783, 790 (1977) (showing of prejudice necessary to but not 
dispositive of due process challenge); United States v. Blevins, 593 F.2d 646, 647 (5th Cir. 1979) (per 
curiam) (existence of prejudice is threshold criterion).

1243. See, e.g., United States v. Blevins, 593 F.2d 646, 647 (5th Cir. 1979) (per curiam) (general 



1979] Project: Criminal Procedure 447

bility of witnesses,* 1244 loss of evidence,1245 and the extended duration of the 
delay.1246

allegations that witnesses’ memories faded insufficient to establish actual prejudice); United States v. 
Radmall, 591 F.2d 548, 550 (10th Cir. 1978) (mere “dimming" of defendant's memory insufficient to 
establish prejudice); United States v. Ramos, 586 F.2d 1078, 1078 (5th Cir. 1978) (per curiam) (diminished 
recollection alone insufficient to support claim that delay precluded alibi defense); United States v. 
D’Andrea, 585 F.2d 1351, 1356 (7th Cir. 1978) (claim based on witnesses’ loss of memory rejected when 
defendants unable to show that unavailable testimony would have substantially aided their cause), cert. 
denied, 99 S. Ct. 1795 (1979). But see United States v. Glist, 594 F.2d 1374, 1378 (10th Cir. 1979) 
(dismissal of tax conspiracy charge based partly on claim that three-year delay resulted in poor witness 
recollection).

1244. See, e.g., United States v. Santos, 588 F.2d 1300, 1302-03 (9th Cir.) (per curiam) (unavailability of 
witnesses called before grand jury insufficient to establish prejudice when defendants had access to all 
relevant statements), cert, denied, 99 S. Ct. 1994 (1979); United States v. Tempesta, 587 F.2d 931, 933 (8th 
Cir. 1978) (prejudice speculative when testimony of unavailable witnesses merely cumulative), cert, denied, 
99 S. Ct. 2005 (1979); United States v. Ramos Algarin, 584 F.2d 562, 567 (1st Cir. 1978) (mere speculation 
concerning impeachment evidence that unavailable acquaintance might provide insufficient to establish 
prejudice); United States v. Francisco, 575 F.2d 815, 817 (10th Cir. 1978) (unsupported allegations of 
defendant’s inability to contact transient witnesses insufficient to establish prejudice); cf. United States v. 
King, 593 F.2d 269, 271-72 (7th Cir. 1979) (remanding for evidentiary hearing to determine whether loss of 
key witness’ testimony caused by unwarranted preaccusation delay).

1245. See United States v. Willis, 583 F.2d 203, 208 (5th Cir. 1978) (no prejudice from loss of personal 
and business records when duplicates held by Government available to defendant).

1246. See, e.g.. United States v. Valenzuela, 596 F.2d 824, 826 (9th Cir. 1979) (dictum) (even assuming 
prejudice to defense, preaccusation delay to acquire additional evidence justified); United States v. Hooper, 
596 F.2d 219, 224 (7th Cir. 1979) (delay of 21 months between detection of crime and trial not prejudicial 
to defense); United States v. Radmall, 591 F.2d 548, 550 (10th Cir. 1978) (indictment returned four years 
after commission of offense not violative of due process unless actual prejudice shown); United States v. 
Parker, 586 F.2d 422, 431 (5th Cir. 1978) (defendant indicted hours before five-year statute of limitations 
would have run failed to show actual prejudice), cert, denied, 99 S. Ct. 2408 (1979); United States v. 
Francisco, 575 F.2d 815, 816-17 (10th Cir. 1978) (15-month delay between firearm seizure and indictment 
does not amount to actual prejudice). See also United States v. Lovasco, 431 U.S. 783, 796 (1977) 
(legitimate 18-month investigative delay not due process violation even when defense arguably “somewhat 
prejudiced”).

1247. United States v. Marion, 404 U.S. 307, 324-25 (1971). But see United States v. Glist, 594 F.2d 
1374, 1378 (10th Cir. 1979) (“substantial fault” by government representatives sufficient to render three- 
year delay in tax conspiracy case grounds for dismissal of charge; no showing that delay deliberate).

1248. See United States v. Tempesta, 587 F.2d 931, 934 (8th Cir. 1978) (20-month delay for review of 
tax case by regional counsel and supervisory personnel upheld), cert, denied, 99 S. Ct. 2005 (1979).

1249. See United States v. Ramos Algarin, 584 F.2d 562, 567 (1st Cir. 1978) (Government affidavit 
stating agency personnel shortage partially responsible for delay in securing indictment sufficient to justify 
two-year delay). See also United States v. D’Andrea, 585 F.2d 1351, 1357 (7th Cir. 1979) (delay due in part 
to untimely death of FBI agent in charge of investigation excused), cert, denied, 99 S. Ct. 1795 (1979).

1250. See United States v. Ramos, 586 F.2d 1078, 1079 (5th Cir. 1978) (per curiam) (eight-month delay 
justified by Government fears that defendant would flee country if overt search made).

1251. See United States v. Radmall, 591 F.2d 548, 550 (10th Cir. 1978) (greater urgency of other cases 
partial justification for four-year delay in submitting case to grand jury); cf. United States v. Laurenti, 581 

Once prejudice is established, a defendant seeking dismissal of an indict
ment or reversal of a conviction on the basis of preaccusation delay must 
prove that the delay was deliberately designed to harass a defendant or to gain 
a tactical advantage.1247 Although intentional delays for illegitimate purposes 
violate due process, good faith delays do not. Reasons for delay that were 
upheld this term included the need to have the investigation reviewed by 
superiors,1248 personnel shortages,1249 the fear that the suspect would flee,1250 
the greater urgency of other cases,1251 and a desire or need to strengthen the 
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case against a particular suspect by acquiring additional information.1252 In 
general, periods of active investigation may not be considered in support of a 
claim of unreasonable delay.1253

F.2d 37, 43-44 (2d Cir. 1978) (defense claim that implied right to dismissal for delay existed within customs 
statute rejected in part because recognition of such right would require Government to give customs cases 
priority over other criminal cases), cert, denied, 440 U.S. 958 (1979).

1252. See, e.g., United States v. Watson, 599 F.2d 1149, 1152-53 (2d Cir. 1979) (55-month delay justified 
by investigation and trial of defendant’s coconspirators and search for additional corroborative witnesses); 
United States v. Stinson, 594 F.2d 982, 984 (4th Cir. 1979) (delay of eight months justified by need to 
continue investigation by following leads and tracing illegal weapons); United States v. Radmall, 591 F.2d 
548, 550 (10th Cir. 1978) (four-year Government delay in seeking indictment due to desire to be more 
certain of case before submission to grand jury upheld); United States v. Robertson, 588 F.2d 575, 577 (8th 
Cir.) (19-month delay necessary to conclude investigation and secure cooperation of coconspirators 
upheld), cert, denied, 99 S. Ct. 2166 (1979); United States v. Tempesta, 587 F.2d 931, 934 (8th Cir. 1978) 
(20-month delay for legitimate investigative and review purposes not violative of due process), cert, denied, 
99 S. Ct. 2005 (1979); United States v. Parker, 586 F.2d 422, 431-32 (5th Cir. 1978) (five-year delay to 
obtain corroboration of defendant’s involvement in conspiracy upheld), cert, denied, 99 S. Ct. 2408 (1979); 
United States v. Ramos Algarin, 584 F.2d 562, 567-68 (1st Cir. 1978) (decision to postpone indictment in 
order to accumulate additional evidence committed to discretion of prosecutor rather than court; two-year 
delay upheld).

1253. See United States v. Hood, 593 F.2d 293, 296 (8th Cir. 1979) (17-month delay prior to 
accomplice’s immunized testimony before grand jury not considered in support of defendant’s due process 
violation claim).

The dismissal of charges on the basis of preaccusation delay may be appealed by the Government 
without violating the double jeopardy clause. United States v. Scott, 437 U.S. 82, 94-101 (1978); see, e.g., 
United States v. Radmall, 591 F.2d 548, 549 (10th Cir. 1978) (Government appeal allowed when pretrial 
defense dismissal motion ruled on after jury impaneled but before evidence offered); United States v. Tanu, 
589 F.2d 82, 83 n.2 (2d Cir. 1978) (appeal of dismissal following two mistrials allowed); United States v. 
Laurenti, 581 F.2d 37, 40 (2d Cir. 1978) (appeal permitted following dismissal by district court on pretrial 
motion), cert, denied, 440 U.S. 958 (1979).

1254. United States v. Lovasco, 431 U.S. 783, 788-89 (1977); United States v. Marion, 404 U.S. 307, 313 
(1971). The fourteenth amendment incorporates the speedy trial provisions of the sixth amendment and 
applies them to the states. Klopfer v. North Carolina, 386 U.S. 213, 222-23 (1967).

1255. See, e.g., Dillingham v. United States, 423 U.S. 64, 65 (1975) (per curiam) (defendant becomes 
“accused" at time of arrest rather than upon subsequent indictment); United States v. Blevins, 593 F.2d 
646, 647 ( 5th Cir. 1979) (per curiam) (speedy trial provision activated by arrest, regardless of whether 
indictment follows); United States v. Ramos, 586 F.2d 1078, 1079 (5th Cir. 1978) (per curiam) (same); 
Tucker v. Wolff, 581 F.2d 235, 237 (9th Cir. 1978) (same); cf. United States v. Greene, 578 F.2d 648, 652, 
655 & n.6 (5th Cir. 1978) (participants in Department of Justice Witness Protection Program who are 
threatened with prosecution are arguably “accused” for purposes of triggering attachment of speedy trial 
right), cert, denied, 439 U.S. 1133 (1979).

1256. See United States v. Ramos, 586 F.2d 1078, 1079 (5th Cir. 1978) (per curiam) (indictment prior to 
arrest triggers attachment of right to speedy trial).

1257. See id. (delay between issuance of arrest warrant and arrest does not trigger speedy trial right).

Postaccusation Delay. Once an individual is “accused,” the sixth
amendment requires a speedy trial. 1254 The “accusation” that triggers the 
right must be either an arrest1255 or earlier indictment;1256 the issuance of an 
arrest warrant is insufficient.1257 An arrest on state charges does not activate 
the sixth amendment right for purposes of a subsequent federal prosecu
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tion;125» nor does the administrative segregation of an incarcerated prisoner 
create a constitutionally significant “accusation.”1259

Under the Supreme Court’s 1972 decision in Barker v. Wingo,1260 federal 
courts must use a balancing test to determine whether the sixth amendment 
speedy trial right of an accused has been violated.1261 The length of delay, the 
reasons for the delay, the defendant’s timely and vigorous assertion of the 
right to a speedy trial, and the degree of prejudice to the defendant must be 
evaluated.1262 Generally, a court will consider all four of the Barker factors 
only if the defendant can make a threshold showing that the length of delay is 
presumptively prejudicial.1263 In computing the delays between accusation 
and trial, several courts this term deemed delays of seven months or longer to 
be presumptively prejudicial.1264

When the postaccusation delay is deemed sufficiently lengthy to warrant 
further inquiry, a court must then look to the three remaining Barker 
factors.1265 The second Barker factor concerns the justifications for the 
postaccusation delay. Intentional delays by the prosecution to hamper the 
defense weigh heavily against the Government,1266 but “neutral” reasons,

1258. See, e.g.. United States v. Tanu, 589 F.2d 82, 88 (2d Cir. 1978) (defendant in federal court does not 
become an “accused" for speedy trial purposes until arrest on federal charges despite prior state arrest for 
similar offense); United States v. Romero, 585 F.2d 391, 398 (9th Cir. 1978) (state arrest not deemed the 
initiation of federal prosecution for sixth amendment purposes), cert, denied, 440 U.S. 935 (1979); United 
States v. Burkhalter, 583 F.2d 389, 392 (8th Cir. 1978) (speedy trial right not violated when delay is 
between arrest on state charge and later federal indictment on different charge).

1259. See United States v. Blevins, 593 F.2d 646, 647 (5th Cir. 1979) (per curiam) (confinement in 
administrative segregation not an arrest or accusation for sixth amendment purposes).

1260. 407 U.S. 514 (1972).
1261. Id. at 530.
1262. Id.
1263. Id.; see, e.g., United States v. Walters, 591 F.2d 1 195, 1201 (5th Cir.) (showing of prejudicial delay 

is threshold requirement in Barker analysis), cert, denied, 99 S. Ct. 2892 (1979); United States v. Greene, 
578 F.2d 648, 655 (5th Cir. 1978) (finding of presumptive prejudice from length of delay justifies further 
analysis of other Barker factors), cert, denied, 439 U.S. 1 133 (1979); United States v. Herman, 576 F.2d 
1139, 1145 (5th Cir. 1978) (same). But see note 1265 infra (courts often analyze other Barker factors even 
when delay not presumptively prejudicial).

1264. See, e.g.. United States v. Frazier, 584 F.2d 790, 792 (6th Cir. 1978) (seven-month delay held 
presumptively prejudicial); United States v. Johnson, 579 F.2d 122, 123 (1st Cir. 1978) (eight-month delay 
presumptively prejudicial); United States v. Dreitzler, 577 F.2d 539, 549-50 (9th Cir. 1978) (same; nine- 
month delay), cert, denied, 440 U.S. 921 (1979). But see United States v. Rankin, 572 F.2d 503, 505 (5th 
Cir.) (per curiam) (seven-month delay not presumptively prejudicial), cert, denied, 439 U.S. 979 (1978).

1265. Barker v. Wingo, 407 U.S. at 530; see note 1263 supra. Although a finding that the delay is not 
presumptively prejudicial justifies the dismissal of a defendant’s speedy trial claim, United States v. Parker, 
586 F.2d 422, 430 (5th Cir. 1978) (five-month delay between indictment and trial reasonable; no further 
consideration of speedy trial claim), cert, denied, 99 S. Ct. 2408 (1979), courts nevertheless often proceed to 
analyze other Barker factors. See, e.g., United States v. Runge, 593 F.2d 66, 71 (8th Cir. 1979) (per curiam) 
(114-day delay not presumptively prejudicial; cause of delay and prejudice to defendant examined); United 
States v. Diaz-Alvarado, 587 F.2d 1002, 1005 (9th Cir. 1978) (five-month delay insufficient to demonstrate 
violation; other Barker factors considered); United States v. Martin, 587 F.2d 31, 33 (9th Cir. 1978) (per 
curiam) (54-day delay “de minimis”; other Barker factors considered), cert, denied, 440 U.S. 910 (1979); 
United States v. Gandara, 586 F.2d 1156, 1162 (7th Cir. 1978) (133-day delay; prejudice to defendant also 
considered); United States v. Rankin, 572 F.2d 503, 505 (5th Cir.) (per curiam) (seven-month delay 
between arraignment and trial not presumptively prejudicial; other factors considered), cert, denied, 439 
U.S. 979 (1978).

1266. Barker v. Wingo, 407 U.S. at 531.
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such as a crowded docket,1267 a complex case,1268 prosecutorial indecision, U69 
Government negligence, 127o or a delay in anticipation of a decision by the 
Supreme Court on a point of law expected to be controlling1271 weigh less 
heavily against the prosecution. Delays attributable to the defendant,1272 
codefendant,1273 witnesses,1274 or a good faith interlocutory appeal1275 do not 
weigh against the Government.

The third Barker factor, the accused’s assertion of the right to a speedy 
trial, involves an inquiry into both the timely nature of the assertion—wheth-

1267. See. e.g., United States v. Brown, 600 F.2d 248, 254 (10th Cir. 1979) (delay due to docket 
problems weighs less heavily against prosecution than intentional delay to gain tactical advantage; 
conviction affirmed after examination of all Barker factors); Tucker v. Wolff, 581 F.2d 235, 237 (9th Cir. 
1978) (delay caused by congested docket lesser evil than deliberate prosecutorial delay; remand to 
determine if congested docket a cause of nine-month delay); United States v. Johnson, 579 F.2d 122, 123 
(1st Cir. 1978) (dictum) (reasons such as overcrowded courts weigh less heavily against Government; 
conviction affirmed after examination of all Barker factors); United States v. Canales, 573 F.2d 908, 910 
(5th Cir. 1978) (delay due to crowded docket weighs only “slightly” against Government; 27-month delay 
coupled with other factors did not demonstrate violation).

1268. See United States v. Enright, 579 F.2d 980, 990 (6th Cir. 1978) (delays due to complexity of 
conspiracy and gambling charges given “minimal weight” in Barker analysis; conviction affirmed; 23- 
month delay not fatal); United States v. Dreitzler, 577 F.2d 539, 549-50 (9th Cir. 1978) (delays due to 
complexity of charges of misapplying bank funds and making false statements in loan application; nine- 
month delay not fatal), cert, denied, 440 U.S. 921 (1979).

1269. See Jones v. Morris, 590 F.2d 684, 686 (7th Cir.) (per curiam) (delays due to prosecutorial doubts 
or reservations fall short of deliberate attempt to gain advantage but do weigh against state; denial of 
habeas affirmed), cert, denied, 440 U.S. 965 (1979).

1270. See United States v. Walters, 591 F.2d 1195, 1201 (5th Cir.) (negligent delay in failing to bring 
defendant to trial weighs against Government but not as heavily as intentional delay; conviction affirmed), 
cert, denied, 99 S. Ct. 2892 (1979).

1271. See United States v. Canales, 573 F.2d 908, 910 (5th Cir. 1978) (delay due in part to Government 
inaction in anticipation of Supreme Court decision expected to be dispositive upheld).

1272. See United States v. Brown, 600 F.2d 248, 252, 254 (10th Cir. 1979) (delay due in part to 
defendant’s efforts to delay proceedings to retain counsel not weighed against Government); United States 
v. Walters, 591 F.2d 1 195, 1201 (5th Cir.) (four-month delay because defendant at large not charged 
against Government), cert, denied, 99 S. Ct. 2892 (1979); United States ex rel. Barksdale v. Sielaff, 585 F.2d 
288, 291 (7th Cir. 1978) (delay due in part to continuances requested and three changes of counsel by 
defendant not weighed against Government), cert, denied, 99 S. Ct. 2409 (1979); Wilson v. Henderson, 584 
F.2d 1185, 1192 (2d Cir. 1978) (20-month interval between indictment and trial not charged to 
Government when delay caused largely by adjournments requested by defense counsel), cert, denied, 99 S. 
Ct. 2892 (1979); United States v. Askew, 584 F.2d 960, 962 (10th Cir. 1978) (delay caused by defendant’s 
refusal to submit handwriting exemplars ordered by court not weighed against Government), cert, denied, 
439 U.S. 1132 (1979).

1273. See United States v. Becker, 585 F.2d 703, 708 (4th Cir. 1978) (19-day delay due to objections of 
codefendant to earlier trial date not weighed against Government), cert, denied, 439 U.S. 1080 (1979). See 
also United States v. Watson, 599 F.2d 1149, 1 153 (2d Cir. 1979) (16-month delay between indictment and 
arrest of defendant justified by Government’s need to locate and arrest codefendant).

1274. See United States v. Askew, 584 F.2d 960, 962 (10th Cir. 1978) (two-month delay partly due to 
unavailability of three Government witnesses justifiable and not weighed against Government), cert, 
denied, 439 U.S. 1132 (1979).

1275. See United States v. Herman, 576 F.2d 1139, 1146 (5th Cir. 1978) (interlocutory appeal justifies 
appropriate delay when question appealed important to prosecution’s case, Government’s claim strong, 
and crime involved serious).
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er before trial,1276 on the day of trial,1277 or after trial begins127«—and the vigor 
with which the right is asserted.1279 Belated assertion of the speedy trial right 
detracts from the defendant’s argument,1280 and the failure to demand a 
speedy trial until after trial is underway may constitute a waiver.1281 The final 
Barker factor is the degree of prejudice to the defendant resulting from the 
preaccusation delay. Claims of prejudice due to an impaired defense were 
generally unsuccessful this term, 1282 as were claims of prejudice based on

1276. See, e.g.. United States v. Walters, 591 F.2d 1195, 1201 (5th Cir.) (motion to dismiss indictment 
on speedy trial grounds 18 months after arrest and two months before trial timely), cert, denied, 99 S. Ct. 
2892 (1979); Wilson v. Henderson, 584 F.2d 1185, 1192 (2d Cir. 1978) (objection to delay raised 19 months 
after indictment and one month before trial rejected), cert, denied, 99 S. Ct. 2892 (1979); United States v. 
Herman, 576 F.2d 1139, 1147 (5th Cir. 1978) (assertion of right 13 1/2 months after arrest and three 
months before trial rejected).

1277. See United States v. Greene, 578 F.2d 648, 655 (5th Cir. 1978) (assertion of right on day of trial 
suggests minimal personal hardship; claim rejected), cert, denied, 439 U.S. 1133 (1979); United States v. 
Canales, 573 F.2d 908, 910 (5th Cir. 1978) (failure of defendant to assert right until day of trial does not bar 
claim but weighs heavily against defendant).

1278. See United States v. Rucker, 586 F.2d 899, 908 (2d Cir. 1978) (failure to assert speedy trial right 
until after trial underway constitutes waiver of right under local district court rules).

1279. See United States v. Huffman, 595 F.2d 551, 557 (10th Cir. 1979) (inaction for 20 months between 
assertion and reassertion two days before trial seriously weakens sixth amendment argument; conviction 
affirmed); Jones v. Morris, 590 F.2d 684, 686 (7th Cir.) (per curiam) (objection eight days before trial 
following 23-month delay, although not waiver per se, suggests lack of vigor in assertion of right; denial of 
habeas affirmed), cert, denied, 440 U.S. 965 (1979); United States v. Herman, 576 F.2d 1139, 1143, 1147 
(5th Cir. 1978) (six-month delay in counsel’s pursuit of defendant’s pro se assertion of right weighs heavily 
against defendant; conviction affirmed).

1280. See United States v. Martin, 587 F.2d 31, 33 (9th Cir. 1978) (per curiam) (no violation when 
defendant’s failure to assert speedy trial right until appeal unexplained), cert, denied, 440 U.S. 910 (1979); 
United States ex rel. Barksdale v. Sielaff, 585 F.2d 288, 291 (7th Cir. 1978) (defendant’s failure to raise 
speedy trial right until federal habeas corpus proceeding weighs heavily against claim; denial of habeas 
affirmed), cert, denied, 99 S. Ct. 2409 (1979); United States v. Enright, 579 F.2d 980, 990 (6th Cir. 1978) 
(23-month delay not fatal to Government when defendant did not assert right until 21st month); United 
States v. Greene, 578 F.2d 648, 655 (5th Cir. 1978) (assertion of right on day of trial held to suggest 
minimal hardship; claim rejected), cert, denied, 439 U.S. 1133 (1979).

1281. See note 1278 supra. In any event, a defendant may expressly waive the right to a speedy trial. 
Such a waiver, if knowing and voluntary, will be upheld. See United States v. Spaulding, 588 F.2d 669, 670 
(9th Cir 1978) (waiver form knowingly and voluntarily signed by defendant defeats subsequent claim of 
speedy trial violation).

1282. See, e.g., Jones v. Morris, 590 F.2d 684, 687 (7th Cir.) (per curiam) (failure of defendant free on 
bond to contact witness in person or through attorney renders claim based on loss of potential witness 
because of misplaced address insufficient to establish prejudice), cert, denied, 440 U.S. 965 (1979); United 
States v. Becker, 585 F.2d 703, 708 (4th Cir. 1978) (unavailability of Government witness not prejudicial 
when loss neither pivotal nor attributable to 19-month delay in retrial), cert, denied. 439 U.S. 1080 (1979); 
United States v. Romero, 585 F.2d 391, 399 (9th Cir. 1978) (defendant’s financial difficulties during 
pendency of proceedings insufficient to prejudice ability to conduct defense), cert, denied, 440 U.S. 935 
(1979); United States v. Dreitzler, 577 F.2d 539, 549-50 (9th Cir. 1978) (unsupported assertion of lost or 
pilfered records insufficient to establish prejudice), cert, denied. 440 U.S. 921 (1979); United States v. 
Canales, 573 F.2d 908, 910 (5th Cir. 1978) (Government’s stipulation to testimony of defense witness 
unavailable by reason of intervening death rendered insubstantial prejudice allegedly caused by delay). 
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oppressive pretrial incarceration 1283 and anxiety resulting from the delay.1284 
The allegation of some specific prejudice is a prerequisite to dismissal of an 
indictment on speedy trial grounds. 1285 The denial of a defendant’s pretrial 
motion to dismiss an indictment on the grounds of an alleged speedy trial 
violation is not appealable.1286

In addition to the constitutionally mandated right to a speedy trial as 
developed by Barker, various statutes and federal rules contain speedy trial 
provisions. Rules 48(b) and 50(b) of the Federal Rules of Criminal Procedure 
permit the trial court to dismiss an indictment, information, or complaint if 
there has been unnecessary delay in bringing an accused to trial. 1287 Dismiss
als under rules 48(b) or 50(b) are committed to the sound discretion of the 
trial judge.1288 Defense motions raising speedy trial claims were also based this

1283. See, e.g., United States v. Rucker, 586 F.2d 899, 908 (2d Cir. 1978) (imprisonment for short 
period does not constitute sufficient prejudice); United States v. Becker, 585 F.2d 703, 708 (4th Cir. 1978) 
(delay not prejudicial when custody due to prior sentence for other offense), cert denied, 439 U.S. 1080 
(1979); United States v. Askew, 584 F.2d 960, 962-63 (10th Cir. 1978) (prejudice insubstantial when 
custody due to unrelated pending charges), cert, denied, 439 U.S. 1132 (1979); United States v. Johnson, 
579 F.2d 122, 124-25 (1st Cir. 1978) (same); United States v. Traylor, 578 F.2d 108, 109 (Sth Cir. 1978) 
(per curiam) (21 days in jail insufficient prejudice to support sixth amendment claim), cert, denied, 439 
U.S. 1074 (1979).

1284. See United States v. Johnson, 579 F.2d 122, 124 (1st Cir. 1978) (claim of prejudice due to 
defendant's anxiety over outcome of case rejected in light of other unrelated charges and sentences pending 
against defendant during same period).

1285. See, e.g.. United States v. Walters, 591 F.2d 1195, 1201 (5th Cir.) (no prejudice claimed on appeal; 
conviction affirmed), cert, denied, 99 S. Ct. 2892 (1979); United States v. Rich, 589 F.2d 1025, 1033 (10th 
Cir. 1978) (district court’s finding of speedy trial violation reversed when defendant’s claim of prejudice 
unsubstantiated); Wilson v. Henderson, 584 F.2d 1185, 1192 (2d Cir. 1978) (no prejudice alleged; habeas 
denied), cert, denied, 99 S. Ct. 2892 (1979); United States v. Frazier, 584 F.2d 790, 792 (6th Cir. 1978) (no 
prejudice alleged; conviction affirmed); Jones v. United States, 580 F.2d 349, 352 (8th Cir.) (per curiam) 
(no claim of specific prejudice to defense; appeal for postconviction relief under 28 U.S.C. § 2255 denied), 
cert, denied. 439 U.S. 985 (1978).

1286. See United States v. MacDonald, 435 U.S. 850, 861-63 (1977) (defendant may not appeal as 
“collateral order” denial of motion to dismiss because of alleged speedy trial violation).

1287. Fed. R. Crim P. 48(b) (authorizing dismissal for "unnecessary delay” in presenting charge to 
grand jury, in filing information against defendant who has been held to answer in district court, or in 
bringing defendant to trial); id. 50(b) (requiring district courts to prepare plans for prompt disposition of 
criminal cases).

1288. See, e.g., United States v. Walters, 591 F.2d 1195, 1202 (5th Cir.) (sanction for violation of district 
plan for achieving prompt disposition of criminal cases promulgated pursuant to rule 50(b) committed to 
sound discretion of court), cert, denied, 99 S. Ct. 2892 (1979); United States v. Rich, 589 F.2d 1025, 1034 
(10th Cir. 1978) (abuse of discretion for trial court to grant rule 48(b) motion when no finding of 
“unnecessary delay” made and no evidentiary hearing held); United States v. Loe, 586 F.2d 1015, 1019 
(4th Cir. 1978) (district court’s denial of motion to dismiss affirmed; no abuse of discretion under rule 48(b) 
when defendant contributed to allegedly excessive delay), cert, denied. 440 U.S. 927 (1979). 
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term on the Interstate Agreement on Detainers Act,1289 the Speedy Trial 
Act,1290 and other statutory provisions.1291
The Speedy Trial Act. Claims for relief based on the provisions of the
Speedy Trial Act1292 may be made in conjunction with any constitutionally- 
based arguments.1293 The Act sets specific time limits for various stages of the 
criminal proceedings, restricts the ability of a court to extend those time 
limits, and does not require any showing of prejudice.1294 Indictment must be 
within thirty days of arrest or receipt of summons,1295 and, if a not-guilty plea 
is entered, trial must be within seventy days of arraignment or of the filing 
date of the information or indictment, whichever occurs later.1296 Unless the 
defendant consents in writing to the contrary, the trial shall not commence 
less than thirty days before the date on which the defendant first appeared 
through counsel or expressly waived counsel and elected to proceed pro se.1297 
Defendants in custody solely because they are awaiting trial must be brought 
to trial within ninety days of the beginning of the detention. 1298 If a first trial 
ends in a mistrial, if a new trial is ordered, or if a defendant is retried 
following a collateral attack on a guilty verdict, retrial is required within 
seventy days.1299 Certain periods of delay, such as delay caused by other

1289. 18 U.S.C. app. §§ 1-8 (1976); see, e.g., Young v. Mabry, 596 F.2d 339, 342-44 (8th Cir. 1979) 
(defendant brought to trial within 180 days as required by Act; period of time properly excluded from 
computation of delay because defendant unable to stand trial), cert, denied. 100 S. Ct. 107 (1979); United 
States v. Eaddy, 595 F.2d 341, 344-45 (6th Cir. 1979) (defendant's failure to make affirmative request 
regarding situs of incarceration does not waive rights under Act; indictment dismissed); United States v. 
Gravitt, 590 F.2d 123, 125 (5th Cir. 1979) (provisions requiring trial within 120 days inapplicable if United 
States obtains custody of state prisoner without lodging detainer; request for acquittal denied); Stroble v. 
Anderson, 587 F.2d 830, 838-39 (6th Cir. 1978) (informal continuances granted by state judge insufficient 
under Act to toll period within which trial must be commenced; writ of habeus corpus granted).

1290. 18 U.S.C. §§ 3161-74 (1976); see notes 1292-315 infra and accompanying text.
1291. See Medrano v. Texas, 580 F.2d 803, 804 (5th Cir. 1978) (per curiam) (allegation of speedy trial 

violation not proper ground for removal to federal district court pursuant to 28 U.S.C. § 1443(1); 
conviction affirmed).

1292. 18 U.S.C. §§ 3161-74 (1976) (recently modified by the Speedy Trial Act Amendments Act of 
1979, Pub. L. No. 96-43, 93 Stat. 327(1979)).

1293. 18 U.S.C. § 3173 (1976) (provisions of Act not to be interpreted as bar to any sixth amendment 
claim); see, e.g., United States v. Martin, 587 F.2d 31, 33 (9th Cir. 1978) (per curiam) (considering 
constitutional claims after rejecting Speedy Trial Act claim), cert, denied. 440 U.S. 910 (1979); United 
States v. Becker, 585 F.2d 703, 708 (4th Cir. 1978) (same), cert, denied, 439 U.S. 1080 (1979); United States 
v. Frazier, 584 F.2d 790, 792 (6th Cir. 1978) (same).

1294. See 18 U.S.C. § 3161(h)(8)(A) (1976) (delay excused only upon court’s determination that the 
“ends of justice served by [granting a continuance] outweigh the best interests of the public and the 
defendant in a speedy trial . . . .”).

1295. Id. § 3161(b). But cf. United States v. Neiswender, 590 F.2d 1269, 1271 (4th Cir.) (failure to 
indict within thirty days of arrest excused when violation technical, not prejudicial to defense, and result of 
judicially authorized and supervised police conduct undertaken with goal of preventing mistrial in related 
criminal proceeding), cert, denied, 99 S. Ct. 2410 (1979).

1296. Speedy Trial Act Amendments Act of 1979, Pub. L. No. 96-43, § 2, 93 Stat. 327 (1979).
1297. Id.
1298. Id. § 7(3).
1299. Id. § 3(b). Computation of the 70-day period following reversal of a conviction begins on the date 

the retrial mandate is issued, not on the date the decision is released. See United States v. Cook, 592 F.2d 
877, 880 (5th Cir.) (computing 60-day period provided for under original version of Act), cert, denied, 99 S. 
Ct. 2847 (1979). The court, however, may extend the period to 180 days if unavailability of witnesses or 
other factors resulting from the passage of time makes the seventy-day period impractical. 18 U.S.C. 
§ 3161(e) (1976).
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proceedings involving the defendant1300 and continuances granted by the trial 
judge, are excluded in computing the time requirements1301 when specific 
findings are set forth in the record.1302 A congested court calender, however, 
may not be the basis of an excludable delay.1303

The Speedy Trial Act Amendments Act of 19791304 suspended until July 1, 
1980 the sanction of dismissal of the complaint or indictment when the delay 
between arrest and indictment, or between indictment and trial exceeds the 
statutory maximum, as modified by any excludable periods.1305 The sanction 
of dismissal was previously scheduled to take effect on July 1, 1979.1306 The 
Amendments Act also clarifies an ambiguous provision in the 1974 Act,1307 
and now expressly provides that the sanction applies when the violation 
alleged is a failure to retry an accused within the required seventy-day 
period.1308 Dismissal is unavailable, however, when the only violation is a 
failure to try a defendant who has been in custody for more than ninety 
days.1309 Failure of the defendant to move for dismissal prior to trial 
constitutes a waiver of that right.1310

Certain ambiguities in the statutory provisions relating to superseding 
charges were resolved this term by a panel of the District of Columbia Circuit 
in United States v. Peters.1311 In Peters, a complaint was dismissed by the

1300. Speedy Trial Act Amendments Act of 1979, Pub. L. No. 96-43, § 4, 93 Stat. 327 (1979); see 
United States v. Martin, 587 F.2d 31, 33 (9th Cir. 1978) (per curiam) (delays due to interlocutory appeals 
or periods during which a case involving the defendant held under advisement excludable under Act), cert, 
denied, 440 U.S. 910 (1979).

1301. See generally Speedy Trial Act Amendments Act of 1979, Pub. L. No. 96-43, §§ 4-5, 93 Stat. 327 
(1979); 18 U.S.C. § 3161(h)(l)-(8) (1976).

1302. 18 U.S.C. § 3161(h)(8) (1976). Delay resulting from a continuance is excludable only when the 
judge sets forth a finding that the ends of justice served by granting the continuance outweigh the best 
interests of the public and the defendant in a speedy trial. Id. § 3161(h)(8)(A). But cf. United States v. 
Wentland, 582 F.2d 1022, 1024 (5th Cir. 1978) (although necessary findings made by district court, 
sanction of dismissal unavailable to defendant even if no findings made), cert, denied. 439 U.S. 1133 (1979).

1303. 18 U.S.C. § 3161(h)(8)(C); United States v. Wentland, 582 F.2d 1022, 1024 (5th Cir. 1978) 
(dictum), cert, denied, 439 U.S. 1133 (1979).

1304. See generally Speedy Trial Act Amendments Act of 1979, Pub. L. No. 96-43, §§ 4-5, 93 Stat. 327 
(1979); 18 U.S.C. § 3161(h)(l)-(8).

1305. 18 U.S.C. § 3162(a)(1), (2).
1306. 18 U.S.C. § 3163(c); see, e.g., United States v Hooper, 596 F.2d 219, 224 (7th Cir. 1979) (refusing 

to dismiss indictment when sanction not yet effective); United States v. Olsen, 589 F.2d 351, 352 (8th Cir. 
1978) (per cunam) (same), cert. denied, 439 U.S. 896 (1979); United States v. Loe, 586 F.2d 1015, 1019 (4th 
Cir. 1978) (same), cert, denied, 440 U.S. 927 (1979).

1307. Compare United States v. Cook, 592 F.2d 877, 880 (5th Cir.) (no express sanctions contained in 
section 3162 for violation of requirement that retrial begin within sixty days), cert, denied, 99 S. Ct. 2847 
(1979) and United States v. Becker, 585 F.2d 703, 708 (4th Cir. 1978) (same), cert, denied, 439 U.S. 1080 
(1979) with United States v. Callahan, 579 F.2d 398, 400 (6th Cir. 1978) (holding that effective date of 
sanctions applies to both original trials and retrials; implying that sanctions might be available to defendant 
after July 1; 1979).

1308. Speedy Trial Act Amendments Act of 1979, Pub. L. No. 96-43, § 3(b), 93 Stat. 327 (1979).
1309. See United States v. Diaz-Alvarado, 587 F.2d 1002, 1004 (9th Cir. 1978) (remedy for violation of 

§ 3164 is release from custody rather than dismissal of charges; no remedy available to convicted 
defendant).

1310. 18 U.S.C. § 3162(a)(2); see United States v. Runge, 593 F.2d 66, 71 (8th Cir. 1978) (per curiam) 
(when no motion to dismiss made before trial or at trial, Speedy Trial Act issue not properly before court 
on appeal); United States v. Rucker, 586 F.2d 899, 908 (2d Cir. 1978) (failure to raise claim before trial 
constitutes waiver).

131 1. 587 F.2d 1267 (D.C. Cir. 1978).
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Government sixty-two days after the defendant’s arrest,1312 but the defendant 
was later indicted on the same charge with some additional unrelated 
counts.1313 The defendant moved to have the indictment dismissed pursuant 
to both the Act and a local rule that required the filing of an indictment 
within forty-five days of arrest.1314 This motion was granted by the district 
court with regard to the counts identical to those in original complaint and 
denied with regard to the additional charges. On appeal, the District of 
Columbia Circuit affirmed, holding that when a complaint is dismissed by the 
Government, a subsequent indictment charging offenses not part of “the same 
criminal episode” does not give the defendant a basis for dismissing the 
additional charges.1315

1312. Id. at 1273.
1313. Id. at 1271-72. The indictment was returned 64 days after the arrest. Id.
1314. Id. at 1270-71.
1315. Id. at 1275.
1316. Drope v. Missouri. 420 U.S. 162, 172 (1975); Pate v. Robinson, 383 U.S. 375, 378 (1966).
1317. Drope v. Missouri, 420 U.S. at 172 (evidence of defendant’s irrational behavior and violent and 

suicidal tendencies requires state competency hearing); Pate v. Robinson, 383 U.S. at 385 (defendant’s 
history of psychosis and evidence of head injuries sufficient to require state competency hearing).

1318. 362 U.S. 402 (1960) (per curiam).
1319. Id. at 402. Courts have distinguished between a defendant’s competency to stand trial and his 

competency to waive other constitutional rights. See, e.g., Westbrook v. Arizona, 384 U.S. 150, 150 (1966) 
(per curiam) (state court finding that defendant competent to stand trial not sufficient to show competency 
to waive counsel; waiver must be voluntary and intelligent); United States v. Aponte, 591 F.2d 1247, 1249- 
50 (9th Cir. 1978) (although defendant competent to stand trial, reversible error to defer determination of 
competency to waive right to counsel until after trial); Myers v. Rhay, 577 F.2d 504, 509 (9th Cir.) (per 
curiam) (separate findings by state court regarding defendant’s competency to stand trial, to waive right to 
extradition hearing, and to waive right against self-incrimination affirmed), cert, denied, 439 U.S. 968 
(1978).

A majority of circuits that have examined the question have concluded that the standard of competency 
to stand trial is at least as stringent as the standard of competency to plead guilty. See, e.g., McGough v. 
Hewitt, 528 F.2d 339, 342 n.2 (3d Cir. 1975) (defendant must have rational and factual understanding of 
proceedings and consequences of pleading guilty); Maliminauska v. United States, 505 F.2d 649, 654 (5th 
Cir. 1975) (earlier test of competency to stand trial eliminates need to test competency to plead guilty); 
United States v. Harlan, 480 F.2d 515, 517 (6th Cir.) (same), cert, denied, 414 U.S. 1006 (1973), But see 
Darrow v. Gunn, 594 F.2d 767, 770 (9th Cir. 1979) (court should exercise greater care to ensure 
competency to plead guilty than necessary to ensure competency to stand trial because plea waives several 
constitutional rights); Seiling v. Eyman, 478 F.2d 211, 214-15 (9th Cir. 1973)(same).

1320. Drope v. Missouri, 420 U.S. 162, 172 (1975).

COMPETENCY TO STAND TRIAL

The trial and conviction of a legally incompetent defendant or the failure to 
provide adequate procedures to determine competency violates due process 
by depriving the defendant of the constitutional right to a fair trial.1316 This 
due process right must be respected in state as well as federal proceedings.1317 
The test of competency to stand trial in the federal courts was established by 
the Supreme Court in Dusky v. United States.1318 Under Dusky, the defendant 
must have sufficient present ability to consult with his attorney with a 
reasonable degree of understanding and must have a rational as well as a 
factual understanding of the proceedings against him.1319

While recognizing that a general standard for the nature or quantum of 
evidence necessary to require a competency hearing has not been estab
lished,1320 the Supreme Court has indicated that a competency hearing is 
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required whenever there is evidence to create a “sufficient doubt” about the 
defendant’s competency to stand trial.1321 This rather nebulous standard has 
been restated and applied by lower federal courts in a variety of ways. For 
example, this term the Fifth Circuit held in Fitch v. Estelle'322 that a 
competency hearing is required only when the evidence raises a “bona fide 
doubt” about the defendant’s competency. 1323 The Ninth Circuit in Darrow v. 
Gunn'324 held that a competency hearing is constitutionally compelled when 
mental incompetence is indicated by “substantial evidence.”1325 The court 
stated that substantial evidence of incompetence exists when all information 
properly before the court raises a “reasonable doubt” about the defendant’s 
competence.1326 1327 Without articulating a general standard, the Tenth Circuit in 
United States v. Dunn'321 held that some evidence of a defendant’s inability to 
aid in his defense does not by itself automatically require a competency 
hearing.1328 The court in Dunn stated that when evidence of competence 
exists, no hearing need be held unless the court in its discretion believes it 
would be “helpful”; furthermore, in the absence of a hearing, reversal is 
necessary only if the defendant thereafter appears incompetent during 
trial.1329

1321. Id. at 180.
1322. 587 F.2d 773 (5th Cir. 1979).
1323. Id. at 777.
1324. 594 F.2d 767 (9th Cir. 1979).
1325. Id. at 770.
1326. Id. at 770-71. See also 18 U.S.C. § 4244 (1976) (judicial determination of competency required 

upon motion showing “reasonable cause” to question defendant’s competency).
1327. 594 F.2d 1367 (10th Cir. 1979).
1328. Id. at 1371.
1329. Id. at 1372. In Dunn, the evidence of incompetence consisted of a psychiatrist’s report indicating 

that the defendant suffered from psychosis and schizophrenia; the evidence of competence consisted of a 
psychiatrist’s report and a medical center staff report, the latter indicating that the defendant’s behavior 
was a deliberate attempt to circumvent prosecution. Id. at 1371.

1330. 18 U.S.C. § 4244 (1976). The purpose of a § 4244 hearing is to advise the trial court regarding a 
defendant’s competency when the prosecution or defense challenges the defendant’s ability to comprehend 
the proceedings and to cooperate intelligently with counsel in the preparation and trial of the case. United 
States v. Dunn, 594 F.2d 1367, 1372 (10th Cir. 1979). This hearing is also designed to protect an accused's 
fifth amendment right to a fair trial and sixth amendment right to effective assistance of counsel. United 
States v. Swanson, 572 F.2d 523, 526 (5th Cir.), cert, denied, 439 U.S. 849 (1978).

1331. 18 U.S.C. § 4244 (1976).
1332. Id. But cf. United States v. Dunn, 594 F.2d 1367, 1371-72 (10th Cir. 1979) (§ 4244 hearing not 

held when psychiatrists’ reports on question of competency conflicted). In Dunn Judge McKay dissented, 
asserting that the existence of one psychiatrist's report indicating incompetence was sufficient to trigger the 
hearing requirement of § 4244. Id. at 1373 (McKay, J., dissenting).

1333. United States v. Aponte, 591 F.2d 1247, 1249 (9th Cir. 1978); United States v. Makris, 535 F.2d 
899, 907 (5th Cir. 1976), cert, denied, 430 U.S. 954 (1977).

In federal proceedings, the Government may move for a psychiatric 
examination of the accused if there is reasonable cause to believe that he may 
be insane or mentally incompetent.1330 The defendant may also make such a 
motion, or the court may order an examination sua sponte.1331 If the 
psychiatrist’s report indicates that the defendant is insane or incompetent, the 
court must then hold a hearing and make an independent judicial determina
tion of the defendant’s mental state.1332 The determination of competency to 
stand trial is a finding of fact that may be set aside on appeal only if it is 
clearly erroneous. 1333 This term the courts of appeals considered evidence of 
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schizophrenia,133« amnesia,1335 and drug dependence 1336 jn determining 
whether lower courts properly evaluated a defendant’s competency. Claims of 
incompetence were generally unsuccessful on the appellate level because 
psychiatrist’s reports often conflicted, because the defendants appeared 
competent during trial, or because of the high standard of review.1337

Under federal law, statements made by a defendant in the course of a 
competency examination may not be admitted as evidence of guilt in any 
subsequent criminal proceeding. 1338 Furthermore, a judicial finding of com
petency to stand trial may not prejudice a defendant’s insanity defense or be 
brought to the attention of the jury.1339 The Government has the burden of 
proving competency in federal court if the issue is raised before or during 
trial.1340 When the issue is raised for the first time in postconviction or habeas 
corpus proceedings, however, the defendant normally has the burden of 
proving that he was incompetent to stand trial.1341

If the court determines that the defendant is presently incompetent to stand 
trial, or was incompetent during trial, it may commit him to the custody of 
the Attorney General until he is adjudged competent or until pending charges 
are dismissed.1342 In Jackson v. Indiana™43 the Supreme Court held that the 
commitment of an accused due solely to his incapacity to stand trial cannot be 
for a period longer than is reasonably necessary to determine whether he will

1334. See United States v. Dunn, 594 F.2d 1367, 1371-72 (10th Cir. 1979) (defendant found competent 
despite one report of psychosis and schizophrenia when other reports suggested defendant’s condition 
feigned; evidence of schizophrenia relevant to insanity defense, not incompetence); Darrow v. Gunn, 594 
F.2d 767, 769 (9th Cir. 1979) (competency hearing not required despite report of paranoid schizophrenia 
submitted after plea of guilty when defendant behaved rationally at trial and retrospective examination of 
all psychiatric reports existing at time of plea indicated competency).

1335. See United States v. Swanson, 572 F.2d 523, 525-27 (5th Cir.) (defendant competent despite 
evidence of amnesia when he understood charges, helped prepare defense, recalled several crucial events, 
and testified on own behalf), cert, denied. 439 U.S. 849 (1978).

1336. See United States v. Hayes, 589 F.2d 811, 822-23 (5th Cir. 1979) (second competency hearing not 
required despite evidence of defendant’s drug dependence when drug aided defendant’s mental capacity 
throughout trial and defense counsel failed to respond to court’s request for evidence of incompetence).

1337. See, e.g.. United States v. Aponte, 591 F.2d 1247, 1249-50 (9th Cir. 1978) (finding of competency 
upheld as not clearly erroneous despite evidence that defendant paranoid, psychotic, and a sociopath; trial 
court had extensive opportunity to observe defendant’s behavior and psychiatrists unable to agree on issue 
of competency); Fitch v. Estelle, 587 F.2d 773, 777 (5th Cir. 1979) (denial of competency hearing upheld 
when trial court observed no irrational behavior and medical opinion negated finding of incompetence); 
Barker v. United States, 579 F.2d 1219, 1224 (10th Cir. 1978) (finding of competence upheld when trial 
judge personally observed and questioned defendant, studied results of § 4244 examination, and concluded 
that defendant understood purpose and nature of proceedings).

1338. 18 U.S.C. § 4244 (1976). This rule was applied for the first time to a state trial during the past 
term. See Gibson v. Zahradnick, 581 F.2d 75, 78-79 (4th Cir.) (state court erred in permitting state- 
employed psychiatrist to testify on issue of defendant's guilt; fourteenth amendment requires that 
psychiatric testimony be offered only on issue of competency), cert, denied, 439 U.S. 996 (1978).

1339. 18 U.S.C. § 4244 (1976).
1340. See United States v. DiGilio, 538 F.2d 972, 983 (3d Cir. 1976) (Government must prove 

defendant’s competency by preponderance of evidence in § 4244 hearing), cert, denied, 429 U.S. 1038 
(1977); United States v. Makris, 535 F.2d 899, 906 (5th Cir. 1976) (Government bears burden of proving 
competency at § 4244 hearing or at its nunc pro tunc substitute), cert, denied, 430 U.S. 954 (1977).

1341. See Zapata v. Estelle, 585 F.2d 750, 752 (5th Cir. 1978) (in habeas corpus proceeding, burden of 
proof on petitioner to establish by preponderance of evidence incompetence to stand trial); Project: 1977- 
1978 Term, supra note 1, at 477 & n.l 143 (same).

1342. 18 U.S.C. §§ 4244-4246(1976).
1343. 406 U.S. 715 (1972).
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regain his competency in the foreseeable future.1344 If it is determined that the 
defendant will not regain competency in the near future, he must be civilly 
committed or released. 1345 If, on the other hand, it is determined that the 
defendant will soon regain competency, any continued commitment must be 
justified by progress toward that goal.1346

1344. Id. at 738.
1345. Id.
1346. Id.
1347 See Drope v. Missouri, 420 U.S. 162, 183 (1975) (retrospective competency examination 

inadequate; state free to retry defendant when determination of competency made); Pate v. Robinson, 383 
U.S. 375, 387 (1966) (retrospective hearing inadequate because jury unable to observe defendant and expert 
witnesses forced to testify solely from record); Dusky v. United States, 362 U.S. 402, 403 (1960) (per 
curiam) (remanding for determination of present competency due to legal ambiguities of psychiatric 
testimony and passage of more than one year since trial).

1348. 594 F.2d 767 (9th Cir. 1979).
1349. Id. at 772.
1350. Id. at 772-73. See also Project: 1977-1978 Term, supra note 1, at 478 & n.l 149 (citing instances in 

which nunc pro tunc hearings have been authorized by courts of appeals).

Once an appellate court has determined that a defendant was improperly 
denied a competency hearing, the court may remand the case and order the 
trial court to hold a nunc pro tunc hearing, or it may order the court to retry 
the defendant. On several occasions the Supreme Court has expressed doubts 
about the adequacy of conducting a retrospective nunc pro tunc psychiatric 
examination or competency hearing to determine whether the defendant was 
competent at the time of trial. 1347 Nevertheless, the Ninth Circuit this term in 
Darrow v. Gunn1348 stated that retrospective competency hearings are appro
priate in certain circumstances.1349 In Darrow, the court permitted a retro
spective competency hearing in view of the short amount of time that had 
elapsed since the trial and the presence of thorough testimony of psychiatrists 
who had interviewed the defendant, the defendant’s counsel, and the trial 
judge who had accepted the defendant’s guilty plea.1350
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GUILTY PLEAS

A valid guilty plea1351 operates as a conviction of the offense charged1352 
and constitutes an admission of all the material elements of the crime. 1353 By 
entering a guilty plea, a defendant waives several constitutional rights, 
including the right against compelled self-incrimination, the right to a jury 
trial, and the right to confront one’s accusers.1354 The plea also forecloses

1351. Although there is no constitutional right to plead guilty, North Carolina v. Alford, 400 U.S. 25, 
38 n.ll (1970), guilty pleas are permitted in all federal courts by the Federal Rules of Criminal Procedure. 
Fed. R. Crim. P. 11(a) (defendants in federal court may plead guilty, not guilty, or nolo contendere).

Precisely what constitutes a guilty plea is an issue that is seldom litigated. This term, however, the 
Eighth Circuit held that a defendant’s stipulation of the existence of past convictions in a state “habitual 
offender" sentencing proceeding was functionally equivalent to a plea of guilty; therefore, it was error for 
the judge to fail to question the defendant to determine whether the “plea” was voluntary and intelligent. 
Cox v. Hutto, 589 F.2d 394, 395-96 (8th Cir. 1979) (per curiam) (remanded to allow state to show sufficient 
independent evidence of past convictions). But cf. United States v. Miller, 588 F.2d 1256, 1263-64 (9th Cir. 
1978) (stipulation of facts at bench trial not equivalent to guilty plea), cert, denied, 440 U.S. 947 (1979).

A plea of nolo contendere or non vult is in many respects the equivalent of a guilty plea. North Carolina 
v. Alford, 400 U.S. 25, 33 n.8 (1970). A nolo contendere plea has been defined as a statement by the 
defendant that he is unwilling to contest the case against him. Fisher v. Wainwright, 584 F.2d 691, 693 n.3 
(5th Cir. 1978). As such, a nolo plea admits all facts well pleaded in the indictment and has the effect of a 
guilty plea. United States v. American Serv. Co., 580 F.2d 823, 825 (5th Cir. 1978) (per curiam), cert, 
denied, 439 U.S. 1071 (1979). Courts often require that a nolo plea, like a guilty plea, be voluntarily and 
intelligently entered. Manley v. United States, 588 F.2d 79, 81 n.3 (4th Cir. 1978) (for purposes of 
determining whether plea voluntary and intelligent, no constitutional distinction between guilty plea and 
nolo plea); Duffy v. Cuyler, 581 F.2d 1059, 1063 (3d Cir. 1978) (dictum) (when nolo plea is basis of 
judgment and understood by court and defendant to be equivalent of guilty plea, granting same safeguard 
to nolo plea as to guilty plea may be constitutionally required), cert, denied, 439 U.S. 1075 (1979). See 
generally notes 1365-66 infra and accompanying text (discussion of voluntariness standard for guilty 
pleas).

The major difference between a guilty plea and a plea of nolo contendere is that the latter is not 
admissible as evidence of guilt in subsequent civil litigation based on the same acts. See Fisher v. 
Wainwright, 584 F.2d 691, 693 n.3 (5th Cir. 1978) (nolo contendere plea not an admission of guilt); Duffy 
v. Cuyler, 581 F.2d 1059, 1062 (3d Cir. 1978) (same), cert, denied, 439 U.S. 1075 (1979). But cf. Noell v. 
Bensinger, 586 F.2d 554, 556 (5th Cir. 1978) (conviction based on nolo plea may be introduced in cases 
arising under Controlled Substances Act).

1352. Boykin v. Alabama, 395 U.S. 238, 242 (1969); see, e.g., United States v. Wetterlin, 583 F.2d 346, 
349 (7th Cir. 1978) (guilty plea to charge of unlawful taking from public works project constitutes 
conviction of same), cert, denied, 439 U.S. 1127 (1979); United States v. Benson, 579 F.2d 508, 509 (9th 
Cir. 1978) (guilty plea to charge of illegal receipt of firearm has same effect as guilty verdict after trial); 
Forstner v. Immigration & Naturalization Serv., 579 F.2d 506, 507 (9th Cir. 1978) (per curiam) (guilty plea 
to drug offense tantamount to conviction for purposes of deportation proceedings), cert, denied, 439 U.S. 
1071 (1979); cf. Noell v. Bensinger, 586 F.2d 554, 557 (5th Cir. 1978) (conviction based on nolo plea is 
“conviction” under Controlled Substances Act).

1353. Boykin v. Alabama, 395 U.S. 238, 242 (1969); see Larios-Mendez v. Immigration & Naturaliza
tion Serv., 597 F.2d 144, 146 (9th Cir. 1979) (per curiam) (guilty plea admits material facts alleged in 
information or complaint); United States v. Benson, 579 F.2d 508, 509 (9th Cir. 1978) (same).

1354. Boykin v. Alabama, 395 U.S. 238, 243 (1969); see United States v. Yurasovich, 580 F.2d 1212, 
1218 (3d Cir. 1978) (guilty plea waives fifth amendment privilege with respect to specific offense charged); 
United States v. Vines, 580 F.2d 850, 853 (5th Cir. 1978) (defendant entering guilty plea must respond to 
court’s questions concerning commission of offense charged), cert, denied, 439 U.S. 991 (1979). See also 
Fed. R.Crim. P 11(c)(3), (4) & (5) (court must advise defendant that guilty plea waives right to trial and 
concomitant constitutional protections). A guilty plea does not, however, constitute a blanket waiver of the 
fifth amendment privilege with respect to other offenses that might form the basis of later charges. United 
States v. Damiano, 579 F.2d 1001, 1002 (6th Cir. 1978).

Because the consequences of a guilty plea are so drastic, the due process clause requires that the 
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judicial review of nonjurisdictional constitutional violations occurring before 
entry of the plea.* 1355 An exception to this rule exists in jurisdictions that 
permit a defendant to enter a “conditional” guilty plea preserving the right to 
appeal a nonjurisdictional constitutional claim that would otherwise be 
waived. The cases decided this term indicate continued disagreement among 
the circuits regarding the desirability of this practice in the absence of express 
statutory authorization. The Fifth,1356 Sixth,1357 and Ninth Circuits1358 have 
apparently disallowed conditional guilty pleas, but the Third Circuit permits 
such pleas in “appropriate circumstances” within the trial court’s discre
tion.1359

defendant be legally competent when he pleads. Pate v. Robinson, 383 U.S. 375, 378 (1966). A majority of 
the circuits that have considered the issue have concluded that the standard of competency to plead guilty 
is roughly equivalent to the standard of competency to stand trial. See note 1319 supra. That standard was 
established by the Supreme Court in Dusky v. United States, 362 U.S. 402, 402 (1960) (per curiam): The 
defendant must have sufficient present ability to consult with his attorney with a reasonable degree of 
understanding and must have a rational as well as factual understanding of the proceedings against him. 
See Raetzsch v. United States, 575 F.2d 549, 550 (5th Cir. 1978) (per curiam) (defendant with rational and 
factual understanding of plea proceedings competent even though participating in methadone withdrawal 
program). See generally notes 1318-29 supra and accompanying text (discussing Dusky competency 
standard).

1355. Menna v. New York, 423 U.S. 61, 62 n.2 (1975) (per curiam) (constitutional violations not 
inconsistent with factual guilt mooted by entry of guilty plea); see. e.g., Tolleri v. Henderson, 411 U.S. 258, 
266-67 (1973) (plea forecloses challenge to grand jury composition); Larios-Mendez v. Immigration & 
Naturalization Serv., 597 F.2d 144, 146 (9th Cir. 1979) (per curiam) (plea waives all constitutional claims 
that might have precluded prosecutor from proving factual guilt at trial); Franklin v. United States, 589 
F.2d 192, 194-95 (5th Cir.) (per curiam) (plea waives Miranda claim, coerced confession claim, search and 
seizure claim, and claim police committed perjury at suppression hearing), cert, denied, 99 S. Ct. 2177 
(1979); Camp v. United States, 587 F.2d 397, 399-400 (8th Cir. 1978) (plea waives claim of noncompliance 
with Interstate Agreement on Detainers); United States v. Gaertner, 583 F.2d 308, 311 (7th Cir. 1978) (per 
curiam) (plea waives speedy trial claim), cert, denied, 440 U.S. 918 (1979); Barker v. United States, 579 
F.2d 1219, 1225-26 (10th Cir. 1978) (plea waives defendant’s right to challenge prior conviction 
constituting essential element of offense); United States v. Benson, 579 F.2d 508, 510 (9th Cir. 1978) (plea 
forecloses challenge to trial court’s denial of suppression motion).

1356. See United States v. Swann, 574 F.2d 1316, 1317-18 (5th Cir. 1978) (conditional plea involuntary 
by definition and cannot be accepted in absence of statutory authorization); United States v. Sepe, 486 F.2d 
1044, 1045 (5th Cir. 1973) (en banc) (as matter of policy, Fifth Circuit disapproves acceptance of 
conditional guilty pleas).

1357. See United States v. Cox, 464 F.2d 937, 945 (6th Cir. 1972) (interests of internal consistency in 
criminal process, accuracy of appellate review, and avoidance of constitutional questions weigh against 
allowing conditional pleas).

1358. See United States v. Benson, 579 F.2d 508, 510-11 (9th Cir. 1978) (rejecting conditional pleas as 
inherently inconsistent with notions of waiver traditionally associated with guilty pleas). See also United 
States v. Matthews, 472 F 2d 1173, 1174 (4th Cir. 1973) (upholding trial court’s refusal to allow 
conditional plea).

1359. See United States v. Moskow, 588 F.2d 882, 885, 889-90 (3d Cir. 1978) (upholding trial court’s 
acceptance of guilty plea on condition defendant be allowed to appeal denial of suppression motion); 
United States v. Zudick, 523 F.2d 848, 851 -52 (3d Cir. 1975) (upholding guilty plea conditioned on right to 
appeal constitutionality of interpretation of criminal statute). But cf. United States v. Moskow, 588 F.2d 
882, 893-95 (3d Cir. 1978) (Stem, J., dissenting) (conditional plea appropriate only when affirmance of 
issue conditionally appealed mandates conviction and reversal mandates acquittal rather than new trial).

The Second Circuit also permits conditional guilty pleas when the prosecution consents to such an 
arrangement. See United States v. Burke, 517 F.2d 377, 379 (2d Cir. 1975) (upholding plea conditioned on 
right to appeal denial of suppression motion).
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A conviction based on a guilty plea may always be challenged on such 
jurisdictional grounds1360 as prosecutorial vindictiveness1361 or double jeop
ardy,1362 because such claims question the Government’s power to bring the 
defendant into court.1363 A defendant may also challenge a conviction 
following a guilty plea on the basis of ineffective assistance of counsel, because 
counsel’s effectiveness has a direct bearing on the voluntariness of the plea.1364

Entering the Plea. Because the plea waives several constitutional rights,
due process requires that the decision to plead be voluntary and intelligent.1365 
A plea may be involuntary because the defendant does not understand the 
nature of the constitutional protections or unintelligent because the defendant 
has little or no understanding of the charges against him.1366

1360. See United States v. Gaertner, 583 F.2d 308, 31 1 (7th Cir. 1978) (per curiam) (plea does not waive 
claims that criminal statute and plea bargaining process unconstitutional), cert, denied, 440 U.S. 918 
(1979); cf. United States v. American Serv. Co., 580 F.2d 823, 825 (5th Cir. 1978) (per curiam) (nolo 
contendere plea does not waive jurisdictional claim based on insufficiency of indictment), cert, denied, 439 
U.S. 1071 (1979).

1361. Blackledge v. Perry, 417 U.S. 21, 28 (1974) (person convicted of offense entitled to pursue 
statutory right to new trial without apprehension that prosecutor will retaliate by substituting more serious 
charge for original one).

1362. Menna v. New York, 423 U.S. 61, 62 (1975) (per curiam); see United States v. Gaertner, 583 F.2d 
308, 311 (7th Cir. 1978) (per curiam) (claim that state and federal convictions for same offense constituted 
double jeopardy not waived by guilty plea), cert, denied, 440 U.S. 918 (1979); Launtus v. United States, 575 
F.2d 770, 771 (9th Cir. 1978) (per curiam) (claim conviction on multiple conspiracy counts constituted 
double jeopardy when allegedly only single conspiracy existed not waived by plea).

1363. Blackledge v. Perry, 417 U.S. at 30-31.
1364. See notes 1404-06 infra and accompanying text.
1365. Boykin v. Alabama, 395 U.S. 238, 242 (1969); see Lewellyn v. Wainwright, 593 F.2d 15, 16-17 

(5th Cir. 1979) (per curiam) (waiver of counsel not waiver of rights incident to guilty plea; plea involuntary 
when defendant not told of maximum possible sentence); United States v. Goodman, 590 F.2d 705, 711-12 
(8th Cir.) (plea involuntary if based on unfulfilled promise about maximum sentence), cert, denied, 99 S. 
Ct. 1801 (1979); United States v. Kirkland, 578 F.2d 170, 171 (6th Cir. 1978) (per curiam) (defendant’s 
previous experiences with criminal justice system indicated guilty plea knowing and voluntary); Perry v. 
United States, 576 F.2d 158, 159 (8th Cir.) (per curiam) (contention that defendant under influence of 
drugs and thereby deceived into pleading guilty without merit), cert, denied, 439 U.S. 855 (1978); cf. Duffy 
v. Cuyler, 581 F.2d 1059, 1060 (3d Cir. 1978) (standards for entering nolo pleas same as for guilty pleas), 
cert, denied, 439 U.S. 1075 (1979). See generally Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver of 
constitutional rights must be intelligently made).

A guilty plea entered pursuant to a state murder statute under which only a jury may impose the death 
penalty has been held to be so coercive as to render a guilty plea involuntary. United States v. Jackson, 390 
U.S. 570, 582-83 (1968). But cf. Spinkellink v. Wainwright, 578 F.2d 582, 607-09 (5th Cir. 1978) (plea to 
murder charge not involuntary when prosecutor may ask for death penalty whether or not defendant goes 
to trial). In addition, proof that the defendant was tricked into pleading guilty constitutes a violation of due 
process. Smith v. O’Grady, 312 U.S. 329, 334 (1941). But cf Flores v. Estelle, 578 F.2d 80, 84 (5th Cir. 
1978) (guilty plea allegedly induced by false promise of early parole not invalid when judge made it clear to 
defendant he could not rely on any such promise), cert, denied, 440 U.S. 923 (1979).

1366. Henderson v. Morgan, 426 U.S. 637, 645 & n.13 (1976); see, e.g., Alessi v. United States, 593 F.2d 
476, 480-81 (2d Cir. 1979) (per curiam) (defendant did not adequately understand nature of charge when 
trial judge misstated nature of offense upon entry of plea; conviction reversed); United States v. Dayton, 
592 F.2d 253, 256 (5th Cir. 1979) (per curiam) (defendant did not understand nature of charges when trial 
judge read indictment that failed to describe offense with sufficient particularity; conviction reversed); 
United States v. Cobos, 590 F.2d 1338, 1339 (5th Cir. 1979) (per curiam) (defendant inadequately informed 
of charges when only one count of three-count indictment read; conviction reversed); United States v. 
Boatright, 588 F.2d 471, 473-74 (5th Cir. 1979) (mere reading of indictment insufficient explanation of 
nature of charges; conviction reversed).
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Rule 11 of the Federal Rules of Criminal Procedure establishes the 
procedures that federal courts must follow to ensure that a plea is voluntary 
and intelligent.1367 When accepting a plea of guilty or nolo contendere,1368 the 
trial judge must address the defendant personally1369 in open court and inform 
him of, and determine that he understands, the nature of the charges,1370 any 
applicable mandatory minimum sentence, and the maximum possible sen
tence.1371 Because special parole terms create the possibility that a defendant’s 
actual time in jail may exceed the stated sentence, most courts of appeals 
interpret the requirement of informing the defendant of the maximum 
possible sentence as requiring that the defendant be informed of any 
applicable mandatory special parole terms.1372 The Fourth Circuit, for 
example, has defined four aspects of a special parole term that must be 
explained to a defendant before a plea may be accepted. 1373 Nevertheless, the

1367. The specific procedures required by rule 11 are not constitutionally mandated, but are designed to 
assist the court in making the constitutionally-required determination of voluntariness. McCarthy v. 
United States, 394 U.S. 459, 465 (1969). Accordingly, the Fifth Circuit has held that rule 11 amendments 
do not have retroactive effect. Howard v. United States, 580 F.2d 716, 721 (5th Cir. 1978).

1368. Rule 11 explicitly requires consent of the court before a defendant may plead nolo contendere. 
Fed. R. Crim P. 11(b). If the defendant refuses to plead, a plea of not guilty is entered by the court. Id. 
11(a).

1369. Id. 11(c); see United States v. Fels, 599 F.2d 142, 145 (7th Cir. 1979) (trial court “personally” 
addressed defendant when explanation of charges directed to defendant and two codefendants simultane
ously); United States v. Keller, 594 F.2d 939, 943 (3d Cir. 1979) (per curiam) (judge “personally” told 
defendant of maximum sentence when he paraphrased prosecutor’s statement of same); United States v. 
Clark, 574 F.2d 1357, 1358 (5th Cir. 1978) (per curiam) (reversible error for prosecutor rather than judge 
to inform defendant of maximum possible sentence).

1370. Fed. R. Crim. P. 11(c)(1); see note 1366 supra and accompanying text.
1371. Fed. R. Crim. P. 11(c)(1); see United States v. Keller, 594 F.2d 939, 942 (3d Cir. 1979) (per 

curiam) (not error to tell defendant maximum possible sentence included possibility of “at least” two year 
special parole term when unclear whether special parole term might be for life); cf. Manley v. United 
States, 588 F.2d 79, 82 (4th Cir. 1978) (dictum) (reversible error on collateral attack when judge made 30- 
year error in informing defendant of length of maximum possible sentence and defendant unaware of 
correct sentence). But cf. Keel v. United States, 585 F.2d 110, 112-13 (5th Cir. 1978) (en banc) (trial judge’s 
misstatement of maximum possible sentence reversible error on collateral attack only upon showing of 
prejudice to defendant); Evers v. United States, 579 F.2d 71, 72 (10th Cir. 1978) (per cunam) (same), cert, 
denied, 440 U.S. 924 (1979).

1372. See, e.g.. United States v. Keller, 594 F.2d 939, 941-42 (3d Cir. 1979) (per curiam) (requiring that 
defendant be informed of possibility of special parole term); Alessi v. United States, 593 F.2d 476, 482 (2d 
Cir. 1979) (per curiam) (remanding to determine whether defendant adequately understood special parole 
term); Moore v. United States, 592 F.2d 753, 755 (4th Cir. 1979) (requiring defendant be told of maximum 
possible parole term); Richardson v. United States, 577 F.2d 447, 451 (8th Cir. 1978) (same), cert, denied, 
99 S. Ct. 2824 (1979); Timmreck v. United States, 577 F.2d 372, 374 (6th Cir. 1978) (same), rev’d on other 
grounds, 439 U.S. 1065 (1979); United States v. Palter, 575 F.2d 1050, 1051 (2d Cir. 1978) (per curiam) 
(same). But see United States v. Broussard, 582 F.2d 10, 12 (5th Cir. 1978) (per curiam) (defendant need 
not be informed of maximum special parole term), cert, denied, 440 U.S. 935 (1979).

The pre-1975 version of rule 11, applicable to pleas made before December 1, 1975, required only that 
the judge personally ask the defendant whether he understood the charges against him. See, e.g., Walker v. 
Warden, 588 F.2d 1090, 1094 (5th Cir.) (no violation of old rule when prosecutor rather than judge 
informed defendant of nature of charges), vacated as moot, 593 F.2d 21 (5th Cir. 1979); Howard v. United 
States, 580 F.2d 716, 721-22 (5th Cir. 1978) (same); United States v. Tursi, 576 F.2d 396, 399 (1st Cir. 
1978) (no error under old rule not to tell defendant that plea waives privilege against self-incrimination and 
to allow prosecutor to inform defendant of evidence against him and maximum sentence).

1373. Moore v. United States, 592 F.2d 753, 755 (4th Cir. 1979) (remanding for rearraignment or 
sentence reduction when defendant not informed of special parole term). The court in Moore held that to 
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courts of appeals generally hold that a defendant need not be informed of 
other collateral consequences of a guilty plea not specified in the rule.* 1374 In 
addition to the nature of charges, the mandatory minimum sentence, and the 
maximum possible sentence, a defendant must be informed that he has 
various constitutional rights,1375 that the plea waives the right to trial,1376 and 
that the court may question the defendant under oath about the crime.1377

comply with rule 11, a trial judge must determine that the defendant understands: (1) that the special 
parole will be added to any prison sentence; (2) the minimum length of any special parole term and the 
absence of a statutory maximum; (3) that the special parole can be in addition to ordinary parole; and (4) 
that if special parole is violated, a defendant may serve the remainder of his sentence and the full length of 
any special parole term. Id.

1374. See Noell v. Bensinger, 586 F.2d 554, 559 (5th Cir. 1978) (defendant need not be informed of 
possibility of administrative action to revoke physician’s registration as result of plea); Cobb v. United 
States, 583 F.2d 695, 696-97 (4th Cir. 1978) (per curiam) (defendant need not be informed of possibility 
that federal sentence will not run until after completion of state sentence); Johnson v. Dees, 581 F.2d 1166, 
1167 (5th Cir. 1978) (per curiam) (defendant need not be informed of possibility of denial of parole because 
of status as multiple offender); cf. McMillian v. United States, 583 F.2d 1061, 1063 (8th Cir.) (per curiam) 
(defendant need not be informed of possible offer of plea bargain to codefendant if defendant chooses to 
reject proposed bargain), cert, denied, 439 U.S. 1049 (1978).

1375. Specifically, the defendant must be informed that he has the right to an attorney, the right to plead 
not guilty, the right to a jury trial, the rights of confrontation and cross-examination, and the right against 
self-incrimination. Fed. R. Crim P. 1 l(c)(2)-(3); see, e.g., United States v. Fels, 599 F 2d 142, 145-47 (7th 
Cir. 1979) (trial court’s failure to determine that defendant understood constitutional rights and that plea 
voluntary requires reversal); United States v. Kahn, 588 F.2d 964, 965 (5th Cir. 1979) (per curiam) (failure 
to inform defendant personally of nature of charges, maximum penalty, and waiver of constitutional rights 
requires reversal); United States v. Kriz, 586 F.2d 1178, 1180-81 (8th Cir. 1978) (per curiam) (personal 
inquiry whether defendant understands constitutional rights and nature of charges sufficient to satisfy rule 
11(c)), cert, denied, 99 S. Ct. 2893 (1979). But cf. Alessi v. United States, 593 F.2d 476, 482 (2d Cir. 1979) 
(per curiam) (argument that court did not adequately explain waiver of confrontation and self
incrimination rights without merit on collateral attack in absence of showing of prejudice).

1376. Fed. R. Crim. P 11(c)(4); see United States v. Fels, 599 F.2d 142, 146-47 (7th Cir. 1979) (trial 
court’s failure to determine that defendant understood that plea waived right to trial requires reversal).

1377. Fed. R. Crim. P. 11(c)(5); see United States v. Vines, 580 F.2d 850, 853 (Sth Cir.) (court may 
question defendant concerning offense after informing him of nature of charges and constitutional rights), 
cert, denied, 439 U.S. 991 (1978). If the defendant’s answers are given under oath, on the record, and in the 
presence of counsel, they may be used against him in a later prosecution for perjury or false statement. 
Fed. R. Crim. P. 11(c)(5); see United States v. Howard, 588 F.2d 471, 476 (5th Cir. 1979) (failure to 
inform defendant of permissible uses of answers requires reversal); United States v. Boatright, 588 F.2d 
471, 475 (5th Cir. 1979) (same).

1378. Fed. R. Crim. P. 11(d); see Richardson v. United States, 577 F.2d 447, 451 (8th Cir. 1978) (court 
adequately investigated voluntariness of plea by informing defendant of nature of charges and waiver of 
constitutional rights), cert, denied, 99 S. Ct. 2824 (1979).

1379. Brady v. United States, 397 U.S. 742, 750 (1970) (dictum) (Government may not induce plea by 
threatening harm or by using mental coercion).

1380. See, e.g., Parker v. North Carolina, 397 U.S. 790, 795 (1970) (plea voluntary although induced in 
part by desire to avoid death penalty); McMann v. Richardson, 397 U.S. 759, 770-71 (1970) (plea voluntary 
and intelligent although motivated in part by earlier coerced confession); Brady v. United States, 397 U.S. 
742, 750 (1970) (guilty plea entered by defendant valid if motivated only by progression of criminal process 
and accumulation of evidence).

Under rule 11(d) the trial judge must address the defendant personally in 
open court and determine that the plea is voluntary. 1378 A judge may not 
accept a coerced plea,1379 but a plea is not compelled merely because some of 
the inducements to plead guilty are state created.1380 To prove coercion, a 
defendant must show that his fear of the consequences of pleading not guilty 
and going to trial destroyed his ability to weigh rationally, with the aid of 
counsel, the advantages of going to trial against the advantages of pleading 
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guilty.1381 A line of cases decided this term by the Fifth Circuit demonstrates 
that a defendant bears a heavy burden in attempting to prove coercion.1382 
Moreover, the Supreme Court has expressly affirmed the validity of a state’s 
interest in inducing a defendant to plead guilty.1383

1381. Jones v. Estelle, 584 F.2d 687, 690 (5th Cir. 1978).
1382. See, e.g., id. (although defense attorney impatiently demanded quick decision, plea not coerced 

because defendant feared life sentence as result of going to trial); Spinkellink v. Wainwright, 578 F.2d 582, 
608-09 (5th Cir. 1978) (prosecution’s discretionary threat to seek death penalty to induce plea bargain not 
unconstitutionally coercive), cert, denied, 99 S. Ct. 1548 (1979); Flores v. Estelle, 578 F.2d 80, 83-85 (5th 
Cir. 1978) (plea not coerced by prosecutor’s threats or trial judge’s apparent prejudice when influence 
attenuated by passage of time and rearraignment), cert, denied, 440 U.S. 923 (1979).

1383. Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978) (no due process violation when prosecutor 
threatened to reindict defendant on more serious charge that carried life sentence unless he plead guilty to 
original charge).

1384. 439 U.S. 212 (1978).
1385. Id. at 218.
1386. Id. at 218 n.7.
1387. Id. at 219 & n.9.
1388. Id. at 223-25.
1389. Fed. R. Crim. P. 11(f); see, e.g., Alessi v. United States, 593 F.2d 476, 480-81 (2d Cir. 1979) (per 

curiam) (factual basis for plea to charge of tax evasion inadequate when trial court failed to explain 
concealment element of charge to defendant and prosecution offered no evidence on point); United States 
v. Dayton, 592 F.2d 253, 255-56 (5th Cir. 1979) (per cunam) (inquiry into factual basis sufficient when 
defendant admitted veracity of specific facts recited by prosecutor); United States v. Boatright, 588 F.2d 
471, 475-76 (5th Cir. 1979) (impermissibly vague indictment rejected as sufficient source of factual basis for 
plea); United States v. Kriz, 586 F.2d 1178, 1181 & n.5 (8th Cir. 1978) (per curiam) (adequate factual basis 
existed when defendant’s testimony supported existence of conspiracy to distribute narcotics), cert, denied, 
99 S. Ct. 2893 (1979); United States v. Wetterlin, 583 F.2d 346, 352 (7th Cir. 1978) (court may not consider 
evidence at alleged coconspirator’s postplea trial to establish factual basis for defendant’s plea), cert, 
denied, 439 U.S. 1127 (1979); Carreon v. United States, 578 F.2d 176, 178-79 (7th Cir. 1978) (inquiry into 
factual basis inadequate when court read indictment to defendant, asked if he committed crimes, and relied 
on defense attorney’s statement that defendant was told of possible defenses). But cf. Duffy v. Cuyler, 581 
F.2d 1059, 1063 n.3 (3d Cir. 1978) (dictum) (rule 11 does not require factual basis inquiry with nolo pleas), 
cert, denied, 439 U.S. 1075 (1979).

1390. Santobello v. New York, 404 U.S. 257, 261 (1971).

This Term the Supreme Court in Corbitt v. New Jersey1384 held that a state 
procedure providing for a mandatory life sentence for defendants convicted at 
trial of first degree murder, but giving the judge discretion to impose a lighter 
sentence for defendants pleading non vult or nolo contendere to a general 
murder charge, was not an unconstitutional burden on the right to trial.1385 In 
upholding the New Jersey statute, the Court noted that a defendant who 
pleads non vult might still receive a life sentence regardless of whether the 
facts indicated first degree murder.1386 Furthermore, the Court reasoned that 
a state may encourage pleas of guilty or nolo contendere by offering 
substantial benefits in return for the plea.1387 Significantly, the Court found no 
evidence that the prosecution was motivated by vindictiveness or that the 
defendant was subjected to unwarranted charges, was not well counseled, or 
misunderstood the choices before him.1388

Rule 11(f) requires the judge to determine that there is a factual basis for 
the plea before entering judgment.1389 The Supreme Court has stated that this 
factual basis must be developed on the record.1390 An express admission of 
guilt, however, is not a prerequisite to a valid plea if there is strong evidence of 
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guilt and the plea is an intelligent and voluntary choice from among the 
defendant’s options.1391

Effect of Rule 11 Violations. The Supreme Court in McCarthy v. United
States'392 held that a failure to comply with the requirements of rule 11 
mandates setting aside the plea. 1393 A majority of the courts of appeals, 
however, have held that the McCarthy per se rule is applicable only to direct 
appeals; on collateral attack the defendant must show prejudice from the rule 
11 violation to obtain relief.1394 This Term a unanimous Supreme Court 
adopted this majority view in United States v. Timmreck,1395 holding that a

1391. North Carolina v. Alford, 400 U.S. 25, 37-39 (1970); see United States v. Anderson, 584 F.2d 849, 
852 (6th Cir. 1978) (unequivocal admission of criminal intent not necessary prerequisite to acceptance of 
guilty plea when defendant admitted possession of narcotics). A judge may accept a guilty plea even though 
it appears that the defendant possesses a valid defense. See Lynch v. Overholser, 369 U.S. 705, 709-15 
(1962) (dictum) (court may be bound to accept knowing and voluntary plea despite evidence of insanity at 
time of alleged offense).

1392. 394 U.S. 459 (1969).
1393. Id. at 463-64; see, e.g., United States v. Fels, 599 F.2d 142, 145-47 (7th Cir. 1979) (trial court’s 

failure to determine that plea voluntary or that defendant understood existence and waiver of constitu
tional rights in violation of rule 11(c) reversible error); United States v. Gray, 584 F.2d 96, 97 (5th Cir. 
1978) (trial court’s failure to inquire into existence of plea bargain in violation of rule 11(d) reversible 
error); United States v. Wetterlin, 583 F.2d 346, 352 (7th Cir. 1978) (trial court’s failure to establish factual 
basis for plea in violation of rule 11(f) reversible error), cert, denied, 439 U.S. 1 127 (1979); Evers v. United 
States, 579 F.2d 71, 72 (10th Cir. 1978) (trial court’s failure to inform defendant correctly of maximum 
sentence tn violation of rule 11(c) reversible error), cert, denied, 440 U.S. 924 (1979); United States v. 
Clark, 574 F.2d 1357, 1358 (5th Cir. 1978) (per curiam) (trial court’s failure to inform defendant personally 
of maximum sentence in violation of rule 11(c) reversible error). At least one court has commented on the 
inequity of vacating a guilty plea because of a rule 11 violation when the prosecutor has complied with his 
side of a plea bargain and the effects of that compliance are irreversible. See United States v. Clark. 574 
F.2d 1357, 1358 (5th Cir. 1978) (guilty plea vacated when prosecutor rather than judge advised defendant 
of maximum possible sentence).

1394. See, e.g., Alessi v. United States, 593 F.2d 476, 478 (2d Cir. 1979) (per curiam) (trial court’s 
failure to inform defendant of nature of charges or to establish factual basis for plea created prejudice 
amounting to “fundamental defect” justifying relief on collateral attack); Moore v. United States, 592 F.2d 
753, 756 (4th Cir. 1979) (failure to explain special parole term not reversible error on collateral attack in 
absence of showing of prejudice); Franklin v. United States, 589 F.2d 192, 194 (5th Cir.) (per curiam) (trial 
court’s failure to inform defendant personally of maximum sentence and constitutional rights not reversible 
error when record disclosed that defendant aware of them), cert, denied, 99 S. Ct. 2177 (1979); Walker v. 
Warden, 588 F.2d 1090, 1094 (5th Cir.) (not reversible error on collateral attack for prosecutor rather than 
judge to inform defendant of nature of charge), vacated as moot, 593 F.2d 21 (5th Cir. 1979); Coody v. 
United States, 588 F.2d 1089, 1090 (5th Cir. 1979) (per curiam) (when defendant understood charges 
against him and maximum possible sentence, technical noncompliance with rule 11 not “fundamental 
defect” justifying relief on collateral attack); United States v. Boatright, 588 F.2d 471, 473 (5th Cir. 1979) 
(dictum) (trial court’s failure to determine factual basis for plea sufficient prejudice for defendant to prevail 
on collateral attack); Manley v. United States, 588 F.2d 79, 83 (4th Cir. 1978) (dictum) (trial court’s 
misstatement of maximum sentence not reversible error on collateral attack when defendant given correct 
information by attorney); Lepera v. United States, 587 F.2d 433, 435 (9th Cir. 1978) (per curiam) (trial 
court’s failure to explain effect of parole violation not reversible error on collateral attack when no 
prejudice shown); Keel v. United States, 585 F.2d 110, 113 (5th Cir. 1978) (same); Evers v. United States, 
579 F.2d 71, 73 (10th Cir. 1978) (per curiam) (trial court’s failure to inform defendant personally of 
maximum sentence not reversible error when no prejudice shown), cert, denied, 440 U.S. 924 (1979); 
Carreon v. United States, 578 F.2d 176, 179 (7th Cir. 1978) (trial court’s failure to determine on record 
factual basis for plea reversible error on collateral attack); Richardson v. United States, 577 F.2d 447, 452 
(8th Cir. 1978) (trial court’s misstatement of special parole term sufficient prejudice to mandate 
withdrawal of plea or sentence reduction on collateral attack), cert, denied, 99 S. Ct. 2824 (1979).

1395. 99 S. Ct. 2085 (1979).
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technical violation of rule 11 alone is insufficient to justify relief on collateral 
attack.1396 In Timmreck, the defendant moved to vacate his sentence pursuant 
to 28 U.S.C. § 2255 on the ground that the trial court had violated rule 11 by 
accepting his guilty plea without informing him of an applicable mandatory 
special parole term.1397 In denying this motion, the Court held that a rule 11 
violation that is neither constitutional nor jurisdictional in nature cannot 
form the basis for a collateral attack in the absence of a showing of 
prejudice. 1398 Noting that the defendant did not allege that he was unaware of 
the special parole term or that his decision to plead guilty was influenced by 
the trial judge’s omission, the Court concluded that the rule 11 violation did 
not rise to the level of a “miscarriage of justice,” which would mandate the 
reversal of an otherwise valid conviction.1399

1396. Id. at 2087.
1397. Id. at 2086-87.
1398. Id. at 2087.
1399. Id. at 2087-88.
1400. Boykin v. Alabama, 395 U.S. 238, 244 (1969); see Devoid v. Maggio, 574 F.2d 1361, 1362 (5th 

Cir. 1978) (per curiam) (defendant’s claim that plea involuntary because counsel advised him he would 
receive sentence of no more than 20 years and he could not afford jury trial rejected when court advised 
defendant of correct sentence and constitutional rights before accepting plea).

1401. Boykin v. Alabama, 395 U.S. at 242-43.
1402. Henderson v. Morgan, 426 U.S. 637, 645 (1976); Boykin v. Alabama, 395 U.S. at 243-44. In 

Henderson the Supreme Court stated that notice of the charges against a defendant need not include a 
description of every element of the offense. A defendant must, however, receive notice of all critical 
elements of the charge, including intent. 426 U.S. at 647 n. 18; see, e.g., Hamed v. Henderson, 588 F.2d 12, 
23 (2d Cir. 1978) (plea involuntary when trial court and defense attorneys failed to inform defendant that 
plea to first degree burglary charge involved element of causation of physical injury); Trombley v. 
Anderson, 584 F.2d 807, 809 (6th Cir. 1978) (no evidence in record indicating defendant failed to 
understand nature of offense when he entered “open” guilty plea to murder charge); Burden v. Alabama, 
584 F.2d 100, 102 (5th Cir. 1978) (remanding to determine whether plea involuntary because of failure to 
tell defendant of all elements of crime); cf. Williams v. Smith, 591 F.2d 169, 172 (2d Cir.) (defendant who 
pled guilty pursuant to sentencing misinformation entitled to relief on collateral attack only if accurate 
information would have changed his decision to plead; conviction affirmed although court told defendant 
maximum sentence was four years when it was actually 15 years to life), cert, denied, 99 S. Ct. 2845 (1979).

1403. See Duffy v. Cuyler, 581 F.2d 1059, 1063-64 (3d Cir. 1978) (dictum) (failure to inform defendant 
of maximum possible sentence in state proceedings does not render nolo contendere plea involuntary per 
se), cert, denied, 439 U.S. 1075 (1979).

1404. Henderson v. Morgan, 426 U.S. 637, 646-47 & n. 18 (1976). The Court in Henderson indicated that 
an explanation of the charges by either the trial judge or defense counsel would be sufficient to give 
adequate notice to the defendant. Id. at 646-47.

1405. See United States v. Marzgliano, 588 F.2d 395, 398 (3d Cir. 1978) (defense attorney’s 

Although rule 11 is not applicable to state proceedings, the due process 
clause requires state courts to ensure that guilty pleas are voluntarily and 
intelligently made.1400 The trial judge must question the defendant on the 
record and determine that he understands the consequences of entering the 
plea.1401 The defendant must be informed of all the critical elements of the 
charge,1402 although there is no constitutional requirement that a defendant be 
told of the maximum possible sentence.1403 Notice of the critical elements of 
the charge need not, however, come directly from the trial judge.1404

In both state and federal proceedings, a defendant may make a postconvic
tion attack on his plea by challenging the advice upon which he relied in 
pleading guilty if the advice adversely affected the voluntariness of the 
plea.1405 When representing an accused, a defense attorney must act within 
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the range of competence demanded of counsel in criminal cases.1406 In any 
event, a significant practical barrier to a successful challenge of a guilty plea 
exists when the defendant makes damaging admissions upon entering the 
plea, for a defendant may contradict statements made at plea hearings only in 
extraordinary circumstances.1407 The Fifth and Eighth Circuits continued to 
apply this rule strictly this term, refusing to allow defendants to belie the 
veracity of their prior statements.1408

misrepresentation to defendant concerning alleged special relation with trial judge and possibility of lenient 
sentence in exchange for plea basis for collateral relief); Fisher v. Wainwright, 584 F.2d 691, 693-94 (5th 
Cir. 1978) (district court’s finding of effective assistance upheld as not clearly erroneous despite defendant’s 
argument that nolo plea involuntary because defense attorney refused to go to trial although defendant 
desired trial).

1406. McMann v. Richardson, 397 U.S. 759, 771 (1970); see, e.g., United States v. Kriz, 586 F.2d 1178, 
1181 (8th Cir. 1978) (per curiam) (conclusory and unsupported allegations of ineffective assistance do not 
provide basis for challenge to guilty plea), cert, denied, 99 S. Ct. 2893 (1979); Jones v. Estelle, 584 F.2d 687, 
690 (5th Cir. 1978) (defense counel’s irritation and impatience not equal to mental coercion or ineffective 
assistance); Farrow v. United States, 580 F.2d 1339, 1361 (9th Cir. 1978) (en banc) (insufficiently specific 
allegations that counsel failed to disclose contents of presentence report, incorrectly estimated probable 
sentence after guilty plea, advanced weak arguments at sentence hearing, and failed to file timely sentence
reduction motion not equal to failure to render “reasonable effective assistance”). See generally notes 1616- 
65 infra and accompanying text (discussion of standards for effective assistance of counsel).

1407. See Blackledge v. Allison, 431 U.S. 63, 73-75 (1977) (although truth of defendant's statements not 
conclusively established, record of plea proceedings constitutes formidable barrier to collateral attack of 
guilty plea).

1408. See, e.g., United States v. Goodman, 590 F.2d 705, 710-11 (8th Cir.) (truth of statements made at 
rule 11 hearing conclusively established in absence of persuasive reason why veracity should be 
questioned), cert, denied, 99 S. Ct. 1801 (1979); Barnes v. United States, 579 F.2d 364, 366 (5th Cir. 1978) 
(defendant alleging existence of extra-record plea bargain bears heavy burden when transcript is clear and 
regular on its face); Richardson v. United States, 577 F.2d 447, 450 (8th Cir. 1978) (defendant must show 
valid reasons for contradiction of statements made at rule 11 plea hearing), cert, denied, 99 S. Ct. 2824 
(1979).

1409. Weatherford v. Bursey,'429 U.S. 545, 560-61 (1977); see United States v. Rankin, 572 F.2d 503, 
505 (5th Cir.) (per curiam) (prosecutor’s policy of not plea bargaining in single indictment cases not 
grounds for reversal), cert, denied, 439 U.S. 979 (1978).

1410. Santobello v. New York, 404 U.S. 257, 260 (1971); see United States v. Kirkland, 578 F.2d 170, 
172 (6th Cir. 1978) (per curiam) (noting importance of plea bargaining).

1411. Blackledge v. Allison, 431 U.S. 63, 71 (1971).
1412. See, e.g., United States v. Thomas, 593 F.2d 615, 623 (5th Cir. 1979) (test is whether evidence 

would lead one in defendant’s position reasonably to conclude bargain existed as alleged; no evidence to 
support claim plea to one charge required dismissal of other counts); United States v. Petsas, 592 F.2d 525, 
527 (9th Cir.) (plea agreement for one offense did not include promise of nonprosecution for related crime), 
cert, denied, 99 S. Ct. 2824 (1979); Saulsbury v. United States, 591 F.2d 1028, 1031-33 (5th Cir. 1979) 
(federal government did not induce plea to state charge by promising previously imposed federal sentence 
would run concurrently with state sentence); Williams v. Smith, 591 F.2d 169, 171 n.5 (2d Cir.) (erroneous 
statement by trial judge regarding sentence not promise pursuant to plea bargain), cert, denied, 99 S. Ct. 

Plea Bargaining. Although there is no constitutional right to plea
bargain,1409 the Supreme Court has deemed the bargaining process to be an 
essential component of the criminal justice system that, when properly 
administered, should be encouraged.1410 The chief virtues of plea bargaining 
are the speedy disposition of cases, the conservation of judicial resources, and 
the finality of the criminal process.1411 The existence of a plea bargain is a 
question of fact, and the necessity of determining the exact terms of plea 
bargains has spawned much litigation.1412 To reduce the frequency of such 
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disputes, the Fifth Circuit has urged that all plea agreements be reduced to 
writing and filed in the record.1413 Both defense and prosecution must abide 
by the terms of the plea bargain,1414 and various remedies are available when a 
breach occurs.1415 1416 This term, however, the Fifth Circuit held in Noell v. 
Bensinger^ that an administrative agency’s revocation of a doctor’s certifi
cate of registration to distribute controlled substances, after the doctor’s 

2846 (1979); United States v. Cain, 587 F.2d 678, 680 (5th Cir.) (no promise that plea to state charge would 
yield nonprosecution of federal charge), cert, denied, 99 S. Ct. 1543 (1979); United States v. Bowler, 585 
F.2d 851, 854 (7th Cir. 1978) (prosecutor’s statement that sentence recommendations may be based on 
certain factors interpreted as promise to consider in good faith those named factors in arriving at 
recommendation); United States v. Horovitz, 584 F.2d 682, 683 (5th Cir. 1978) (per curiam) (bargain 
construed to include promise by prosecutor not to oppose probation rather than to recommend same); 
Stone v. Cardwell, 575 F.2d 724, 727 (9th Cir. 1978) (remanding to determine terms of bargain when trial 
record insufficient).

1413. United States v. Rhodes, 591 F.2d 1188, 1190 n.3 (5th Cir. 1979) (per curiam).
1414. Santobello v. New York, 404 U.S. 257, 262-63 (1971); see, e.g., Cohen v. United States, 593 F.2d 

766, 768, 772 (6th Cir. 1979) (dictum) (remanding to determine whether bargain violated by prosecutor’s 
release of information to parole authorities after promise to make “no unfavorable comments or 
recommendations’’); United States v. Avery, 589 F.2d 906, 908-09 (5th Cir. 1979) (per curiam) (remanding 
to determine whether promise in bargain to make no sentence recommendation violated by prosecutor’s 
and investigating officers' adverse comments in presentence investigation report), cert, denied, 48 U.S.L.W. 
3221 (Oct. 2, 1979); United States v. Bowler, 585 F.2d 851, 854 (7th Cir. 1978) (plea vacated when 
prosecution violated plea bargain by failing to enter mitigating factors in trial record); Jones v. Estelle, 584 
F.2d 687, 689 (5th Cir. 1978) (prosecutor’s recommendation of 10 years’ confinement with no mention of 
probation not violation of plea bargain agreement to recommend sentence of ten years and not oppose 
probation); United States v. Johnson, 582 F.2d 335, 336-37 (5th Cir.) (per curiam) (agreement not to make 
sentence recommendation not violated when Government offered information concerning availability of 
psychiatric treatment in opposition to sentence reduction motion), cert, denied, 439 U.S. 1051 (1978); 
United States v. Thomas, 580 F.2d 1036, 1038 (10th Cir. 1978) (withdrawal of plea proper when promise 
not to sentence defendant until all indictments returned breached); United States v. Tursi, 576 F.2d 396, 
398-99 (1st Cir. 1978) (promise to recommend probation for defendant’s codefendant son not violated 
when prosecutor made recommendation but did not “forcefully advocate” same); United States v. 
Shanahan, 574 F.2d 1228, 1231 (5th Cir. 1978) (Government “modification” of terms of bargain after 
acceptance of plea justifies vacation of sentence); cf. United States ex rei. Robinson v. Israel, 581 F.2d 1276, 
1279 (7th Cir. 1978) (standard on collateral attack when defendant does not receive sentence for which he 
bargained is whether sentence imposed differed significantly from sentence specified in agreement; 
petitioner entitled to reconsideration of parole eligibility or withdrawal of plea when court and prosecution 
recommended against parole in violation of plea bargain).

This term the Fifth Circuit refused to allow two codefendants to withdraw their pleas when they alleged 
that a prosecutor’s promise to “remain silent on the question of proper sentences" was violated by adverse 
comments to the probation officer preparing a presentence investigative report for the court. United States 
v. Rhodes, 591 F.2d 1188, 1189-90 (5th Cir. 1979) (per curiam). In reaching this result, the court placed 
great emphasis on the trial judge’s statement that he would allow either defendant to withdraw his plea 
before sentencing. Id. at 1189. The court concluded that regardless of whether the plea agreement was 
breached, the defendants were afforded “full relief’ because they could have withdrawn their pleas before 
sentencing but declined to do so. Id.

1415. See, e.g., United States v. Bowler, 585 F.2d 851, 856 (7th Cir. 1978) (choice between specific 
performance, withdrawal of plea, or sentence alteration within trial court’s discretion; remand for 
resentencing with specific performance of bargain); United States v. Thomas, 580 F.2d 1036, 1038 (10th 
Cir. 1978) (remedy for violation of promise not to sentence defendant until all indictments returned is not 
dismissal of postsentencing indictments but rather withdrawal of plea or vacation of sentence); United 
States V. Shanahan, 574 F.2d 1228, 1231 (5th Cir. 1978) (resentencing before different judge proper 
remedy). See also Moore v. United States, 592 F.2d 753, 756 (4th Cir. 1979) (remedy for failure to explain 
adequately special parole term either reduction of sentence or vacation of plea).

1416. 586 F.2d 554 (5th Cir. 1978).
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narcotics conviction, did not violate the terms of his plea bargain because of 
the nonjudicial character of the administrative act.1417

1417. Id. at 559.
1418. 594 F.2d 12 (4th Cir. 1979).
1419. Id. at 15.
1420. Id.
1421. Id. The proposal was made at approximately 11:00 a.m., communicated to the defendant around 

noon, and withdrawn at 1:30 p.m. Id. Defense counsel sought to contact the prosecutor shortly after noon, 
but was unable to reach him by telephone until approximately 3:00 p.m. Id.

1422. Id. at 16-19.
1423. Id. at 18-19.
1424. Id. at 19. The court identified a number of considerations that limited its holding: (1) the proposal 

was specific, unambiguous, and without any reservation related to a superior’s approval; (2) its content was 
reasonable in context; (3) it was made by a prosecutor with apparent authority; (4) it was communicated 
promptly to the defendant so that no question of staleness was involved; (5) the defendant assented 
promptly and unequivocally and was entitled to assume that his acceptance would consummate the plea 
agreement; (6) acceptance was communicated within a matter of hours; and (7) the attempted withdrawal 
did not involve extenuating circumstances affecting any government or public interest. Id.

1425. Fed. R. Crim. P. 11(d); see United States v. Gray, 584 F.2d 96, 97 (5th Cir. 1978) (failure to ask 
defendant about plea bargain requires setting aside plea); Richardson v. United States, 577 F.2d 447, 451 
(8th Cir. 1978) (inquiry into existence of plea bargain adequate when court explained possible penalties and 
asked whether prosecution made any predictions or promises about sentence), cert, denied, 99 S. Ct. 2824 
(1979).

1426. FED. R. Crim. P. 11(e)(2); see United States v. Wetterlin, 583 F.2d 346, 348 n.2 (7th Cir. 1978) 
(dictum) (more than mere reference to plea agreement required by rule 11; specific terms of bargain must 

In certain limited circumstances, a prosecutor may be required to honor a 
proposed plea bargain that is withdrawn before the defendant accepts it. This 
term, the Fourth Circuit in Cooper v. United States1418 decided such a case. In 
Cooper, an Assistant United States Attorney proposed a plea bargain to 
defense counsel, the terms of which were immediately relayed to, and 
approved by, the incarcerated defendant.1419 Before defense counsel was able 
to convey the defendant’s acceptance of the bargain, however, the prosecutor 
was instructed to withdraw the proposal.1420 When defense counsel finally 
contacted the prosecutor by phone later in the day, the prosecutor promptly 
informed defense counsel that the proposed bargain had in fact been 
withdrawn.1421 Although conceding that a “bargain” had not been formed 
under traditional contract law, the Fourth Circuit nevertheless held that the 
Government’s withdrawal of its proposal was fundamentally unfair.1422 In 
addition to due process concerns, the court believed that the undermining of a 
defendant’s confidence in his counsel’s capability and professional responsi
bility caused by the withdrawal necessarily implicated the sixth amendment 
right to effective assistance of counsel.1423 The court held that when a specific, 
reasonable, and unambiguous proposal is offered by the Government through 
defense counsel, constitutional fairness requires that it be fulfilled if the 
defendant unequivocally communicates his assent to it within a reasonable 
time unless, in the interval, extenuating circumstances that affect the 
propriety of the bargain and that were unknown to the Government become 
apparent.1424

Rule 11(d) requires the trial judge, before accepting a plea of guilty, to ask 
the defendant personally in open court whether the plea is the result of a plea 
bargain.1425 If so, the terms of that agreement must be disclosed in open court 
or, for good cause, in camera.1426 The rule gives the trial judge discretion to 
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accept or to reject the plea bargain.1427 If the bargain is rejected, the court 
must allow the defendant an opportunity to plead anew.1428 Furthermore, the 
court must tell the defendant personally in open court or, for good cause, in 
camera, that if he persists in his plea the disposition of the case may be less 
favorable to him than the disposition contemplated in the plea bargain.1429 On 
the other hand, if the judge accepts the bargain he is bound by its terms.1430 In 
addition, the trial judge must ask the defendant personally in open court 
whether the plea is the result of threats or promises apart from any plea 
bargain1431 and may not accept a plea that is the result of such coercion.1432 
The Supreme Court has held it to be acceptable prosecutorial practice, 
however, to threaten to reindict on other charges an accused who refuses to 
plead guilty to an original indictment if he is informed at the start of the plea 
bargaining process that the prosecutor intends to use such a procedure.1433 
The rationale for this holding is that such a bargaining procedure is 
essentially equivalent to indicting the defendant originally on all the charges 
and then offering to drop some of those charges in exchange for a guilty 
plea.1434

be put on record), cert, denied, 439 U.S. 1127 (1979); United States v. Shanahan, 574 F.2d 1228, 1231 (5th 
Cir. 1978) (dictum) (same); cf. United States v. Bowler, 585 F.2d 851, 854 (7th Cir. 1978) (when 
Government promises to consider specific factors in arriving at sentence recommendation, those 
evaluations must be put on record).

1427. Fed. R. Crim. P. 11(e)(2).
1428. Id. 11(e)(4).
1429. Id.
1430. Id. 11(e)(3).
1431. Id. 11(d).
1432. See notes 1379-80 supra and accompanying text.
1433. Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978); see United States v. Goodman, 590 F.2d 705, 

710-11 (8th Cir.) (plea not coerced when prosecutor threatened to try defendant under special offender 
statute unless plea bargain accepted), cert, denied, 99 S. Ct. 1801 (1979); Spinkellink v. Wainwright, 578 
F.2d 582, 608-09 (5th Cir. 1978) (no prosecutorial misconduct when prosecutor urged defendant to plead 
guilty to escape trial for capital murder and death penalty), cert, denied, 99 S. Ct. 1548 (1979). See generally 
notes 852-88 supra and accompanying text (discussion of permissible limits to prosecutorial discretion).

1434. 434 U.S. at 360-61.
1435. Fed. R. Crim. P. 11(e)(1); see United States v. Clark, 574 F.2d 1357, 1358 n.l (5th Cir. 1978) (per 

curiam) (suggesting prosecution limited to promises specified in rule). A prosecutor need not offer identical 
plea bargains to codefendants. See McMillian v. United States, 583 F.2d 1061, 1063 (8th Cir.) (per curiam) 
(prosecutor’s failure to offer identical bargains to codefendants not invalid as selective prosecution), cert, 
denied, 439 U.S. 1049 (1978).

1436. Fed. R. Crim. P. 11(e)(1).
1437. See Flores v. Estelle, 578 F.2d 80, 85 (5th Cir. 1978) (guilty plea in state proceedings not 

involuntary when trial judge indirectly participated in bargaining process), cert, denied, 440 U.S. 923 
(1979).

1438. 583 F.2d 819 (6th Cir. 1978).
1439. Id. at 825-26.

Rule 11(e)(1) specifically authorizes three promises a prosecutor may make 
in plea negotiations: To dismiss other charges, to recommend a specific 
sentence, or to agree that a specific sentence is appropriate.1435 The rule 
expressly forbids a judge’s participation in plea negotiations,1436 although 
such participation is not unconstitutional per se.1437 This term, the Sixth 
Circuit in United States v. Mf/iife1438 held that the rejection of a prosecutor’s 
nonbinding sentence recommendation pursuant to a plea bargain constituted 
a rejection of the plea agreement as a whole and allowed the defendant to 
plead anew.1439 This position, which seems to be in direct conflict with the 
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language of rule 11(e)(1)(B), was motivated by the court’s desire to require 
strict compliance with the purpose of the rule.1440 The recent amendments to 
rule 11(e)(2), effective August 1, 1979, expressly reject the position taken by 
the Sixth Circuit in White.1441 Under the new rule, the trial court must advise 
the defendant that rejection of a prosecutor’s nonbinding sentence recommen
dation does not afford the defendant a right to withdraw his plea.1442

Rule 11(e)(6) provides that evidence of a plea of guilty later withdrawn, a 
plea of nolo contendere, or statements made in connection with a plea or an 
offer to plead is inadmissible in any civil or criminal proceeding against the 
person who made the plea or offer.1443 The purpose of this provision is to 
encourage frank and open discussion during plea negotiations.1444 The 
dividing line between ordinary confessions and inadmissible plea discussions 
has been frequently litigated. Tests used by the courts of appeals this term for 
determining whether given statements fall within rule 11(e)(6) included 
whether the statements were made with a reasonable expectation that plea 
negotiations were in progress,1445 whether the statements were made in the 
context of fairly formal plea bargaining after charges had been or were about 
to be brought,1446 and whether the defendant made manifest his desire to 
plead guilty.1447 This term the Fifth Circuit en banc considered the scope of 
rule 11(e)(6) in the case of United States v. Robertson.1448 The court held that 
certain statements made by the defendant and a confederate to agents of the 
Drug Enforcement Administration while in a parking lot awaiting transporta-

1440. Id. at 824. Contra, United States v. Henderson, 565 F.2d 1119, 1122 (9th Cir. 1977); United States 
v. Savage, 561 F.2d 554, 556 (4th Cir. 1977); see Fed. R. Crim. P. 11(e)(1)(B) (prosecutor’s 
recommendation of or request for specific sentence pursuant to plea bargain “shall not be binding” upon 
court). See also United States v. Tursi, 576 F.2d 396, 398-99 (1st Cir. 1978) (plea bargain to recommend 
probation for defendant’s codefendant son not violated when prosecutor did not “forcefully advocate” 
probation and recommendation ultimately rejected by court).

1441. The text of rule 11(e)(2), as amended, reads as follows:

(e) Plea agreement procedure.

(2) Notice of such agreement.—If a plea agreement has been reached by the parties, the 
court shall, on the record, require disclosure of the agreement in open court or, on a showing 
of good cause, in camera, at the time the plea is offered. If the agreement is of the type 
specified in subdivision (e)( 1 )(A) or (C), the court may accept or reject the agreement, or may 
defer its decision as to the acceptance or rejection until there has been an opportunity to 
consider the presentence report. If the agreement is of the type specified in subdivision 
(e)(1)(B), the court shall advise the defendant that if the court does not accept the 
recommendation or request the defendant nevertheless has no right to withdraw his plea.

Fed. R. Crim. P. 11(e)(2) (effective August 1, 1979).
1442. Id.
1443. Fed. R. Crim. P. 11(e)(6). In addition, a plea entered without the assistance of counsel is 

inadmissible in subsequent state proceedings. White v. Maryland, 373 U.S. 59, 60 (1963) (per curiam).
1444. United States v. Robertson, 582 F.2d 1356, 1366 (5th Cir. 1978) (en banc); United States v. 

Arroyo-Angulo, 580 F.2d 1137, 1148 (2d Cir. 1978), cert, denied, 439 U.S. 1131 (1979).
1445. See United States v. Geders, 585 F.2d 1303, 1305 (5th Cir. 1978) (per curiam) (statements made 

by defendant implicating another suspect not within rule), cert, denied, 99 S. Ct. 2031 (1979).
1446. See United States v. Arroyo-Angulo, 580 F.2d 1137, 1148 (2d Cir. 1978) (statements made to 

avoid deportation not within rule), cert, denied, 439 U.S. 1131 (1979).
1447. See United States v. Levy, 578 F.2d 896, 901 (2d Cir. 1978) (postarrest statements made pursuant 

to unspoken desire to obtain favorable treatment not within rule).
1448. 582 F.2d 1356 (5th Cir. 1978) (en banc).
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tion to a courthouse for arraignment were not plea negotiations and were 
therefore admissible at trial.1449 In so holding, the court laid down a “two- 
tiered” test for determining whether rule 11(e)(6) would apply.1450 Under 
Robertson, a trial court must look first to whether the defendant exhibited an 
“actual subjective expectation” to negotiate a plea at the time of the 
discussion and secondly to whether that expectation was reasonable under the 
“totality of the objective circumstances.”1451 Applying this test, the court 
found that the parking lot conversation was initiated by the defendant and his 
confederate not to open plea negotiations, but rather to secure the release of 
two female companions.1452 For this reason, the court concluded that the 
defendant’s statements fell outside the scope of rule 11(e)(6).1453

The proposed amendments to rule 11(e)(6),1454 effective December 1, 1980, 
should obviate many of the problems that have arisen in the application of 
that provision. The new rule specifies that only evidence of guilty or nolo 
contendere pleas or those statements made during the course of formal 
proceedings or during the course of discussions with an attorney for the 
government are inadmissible. 1455 The Advisory Committee notes accompany
ing the new rule emphasize that a suspect’s statements to law enforcement 
personnel other than Government attorneys are outside the scope of the 
rule.1456 Thus, under the new rule, voluntary statements made in a Robertson- 
type setting are admissible at trial regardless of whether the defendant made 
those statements in an attempt to open plea negotiations.1457 Nevertheless, 
under both the old and new versions of rule 11(e)(6), statements made during 
plea discussions are admissible against the declarant in a prosecution for 
perjury or false statement if the statements were made under oath, on the

1449. Id. at 1359.
1450. Id. at 1366.
1451. Id.
1452. Id. at 1368-71.
1453. Id.
1454. The text of rule 11(e)(6), as amended, reads as follows:

(e) Plea agreement procedure.

(6) Inadmissibility of pleas, plea discussions, and related statements.—Except as otherwise 
provided in this paragraph, evidence of the following is not, in any civil or criminal 
proceeding, admissible against the defendant who made the plea or was a participant in the 
plea discussions: (A) a plea of guilty which was later withdrawn; (B) a plea of nolo 
contendere; (C) any statement made in the course of any proceedings under this rule 
regarding either of the foregoing pleas; or (D) any statement made in the course of plea 
discussions with an attorney for the government which do not result in a plea of guilty or 
which result in a plea of guilty later withdrawn. However, such a statement is admissible (i) in 
any proceeding wherein another statement made in the course of the same plea or plea 
discussions has been introduced and the statement ought in fairness be considered contem
poraneously with it, or (ii) in a criminal proceeding for perjury or false statement if the 
statement was made by the defendant under oath, on the record, and in the presence of 
counsel.

Fed. R. Crim. P. 11(e)(6) (effective December 1, 1980).
1455. Id. 1 l(e)(6)(C)-(D).
1456. Advisory Committee Notes to Rule 11(e)(6), supra note 1, at 84.
1457. See id. (admissiblity of statements made to government officials other than attorneys governed by 

body of law dealing with police interrogations).
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record, and in the presence of counsel. 1458 In addition, the new rule provides 
that plea discussions are admissible when a statement made in the course of 
the same colloquy is introduced, and the additional statements ought in 
fairness to be considered contemporaneously with the statement in
troduced.1459

1458. Fed. R. Crim. P. 11(e)(6) (effective December 1, 1980).
1459. Id.
1460. Fed. R. Crim. P. 32(d); see Barker v. United States, 579 F.2d 1219, 1223 (10th Cir. 1978) (in 

determining whether to allow defendant to withdraw guilty plea, test is one of “fairness and justice”); 
United States v. Kirkland, 578 F.2d 170, 172 (6th Cir. 1978) (per curiam) (decision whether to allow 
withdrawal of plea committed to discretion of court).

1461. Barker v. United States, 579 F.2d at 1223.
1462. See id. (no abuse of discretion to deny withdrawal when trial court studiously observed 

requirements of rule 11 and ordered psychiatric examination to ensure defendant competent to plead); 
United States v. Kirkland, 578 F.2d 170, 172 (6th Cir. 1978) (no abuse of discretion to deny withdrawal 
when defendant’s protracted bargaining with prosecutor refuted claim plea not knowing and voluntary).

1463. Fed. R. Crim. P. 32(d).
1464. See United States v. Brown, 593 F.2d 351, 351-52 (8th Cir. 1979) (per curiam) (no abuse of 

discretion to deny postsentence withdrawal motion when defendant understood nature of charges, factual 
basis for plea existed, and defendant was not misled by Government agents about possible sentence); 
United States v. Eckman, 581 F.2d 587, 588-89 (6th Cir. 1978) (per curiam) (withdrawal denied on basis of 
finding that plea bargain and provisions of rule 11 not violated).

1465. Crist v. Bretz, 437 U.S. 28, 32 (1978).
1466. U.S. Const, amend. V. The double jeopardy clause applies to the states through the fourteenth 

amendment. Benton v Maryland, 395 U.S. 784, 796 (1969). The primary purposes of the clause are to 
protect the finality of judgment, Crist v. Bretz, 437 U.S. 28, 33 (1978), and to avoid the unfairness to the 
defendant caused by multiple trials, United States v. Scott, 437 U.S. 82, 92 (1978); Drayton v. Hayes, 589 
F.2d 117, 121 (2d Cir. 1979); United States v. Blasco, 581 F.2d 681, 683 (7th Cir.), cert, denied, 439 U.S. 
966 (1978), and by the loss of the opportunity to have the first tribunal reach a verdict. United States v. 
Sanders, 591 F.2d 1293, 1296 (9th Cir. 1979); United States v. McKoy, 591 F.2d 218, 222 (3d Cir. 1979); 
United States v. Bobo, 586 F.2d 355, 362 (5th Cir. 1978); Dunkerley v. Hogan, 579 F.2d 141, 145 (2d Cir. 
1978), cert, denied, 439 U.S. 1090 (1979).

Withdrawing the Plea. Rule 32(d) of the Federal Rules of Criminal
Procedure allows a defendant to withdraw his plea of guilty or nolo 
contendere with permission of the court.1460 Although it has been stated that 
the standard forjudging plea withdrawal motions made prior to sentencing is 
one of fairness and justice and that plea withdrawal motions should be treated 
liberally,1461 at least two courts this term refused to allow plea withdrawals 
prior to sentencing.1462 When a withdrawal motion is made after sentencing, 
the plea may be withdrawn only to correct “manifest injustice.”1463 At least 
two courts this term upheld the denial of such a motion.1464

DOUBLE JEOPARDY

As the Supreme Court noted last Term, the “deceptively plain language” of 
the double jeopardy clause1465—“nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb”1466—has continued to give 
rise to complex problems. Among the most recent issues to emerge is the 
question of what procedures must be followed at pretrial hearings addressing 
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double jeopardy claims. An individual1467 or corporate1468 defendant who 
wishes to raise a double jeopardy defense to retrial must, according to the 
majority of the circuits, move before trial to dismiss the offending indictment 
on double jeopardy grounds or the defense is waived.1469 Once a timely motion 
is made, the district court may hold a pretrial hearing solely on the double 
jeopardy issue.1470 At the hearing the defendant need merely place the double 
jeopardy defense in issue by tendering a prima facie nonfrivolous claim.1471 
The burden of persuasion then shifts to the Government to show by a 
preponderance of the evidence that the indictment charges an offense separate 
from that which formerly placed the defendant in jeopardy.1472 If the 
defendant’s motion is denied either after or without a hearing, the defendant 
may appeal immediately1473 under Abney v. United States.1474 If the defendant

1467. A double jeopardy defense may be raised only by the person placed in jeopardy in the original 
proceeding. See McClain v. Brown, 587 F.2d 389, 391 (8th Cir. 1978) (per curiam) (witness cannot avoid 
contempt conviction by asserting defendant’s double jeopardy claim); United States v. Standefer, No. 78- 
1909, slip op. at 7 (3d Cir. Dec. 12, 1979) (per curiam) (one who offered bribe not placed in jeopardy by 
trial of one who accepted it).

1468. A corporation may claim the protection of the double jeopardy clause. United States v. Hospital 
Monteflores, Inc., 575 F.2d 332, 333-34 (1st Cir. 1978); United States v. Security Nat’l Bank, 546 F.2d 492, 
494 (2d Cir. 1976), cert, denied, 430 U.S. 950 (1977).

1469. See, e.g., United States v. Perez, 565 F.2d 1227, 1232 (2d Cir. 1977) (immunity from double 
jeopardy waived if not affirmatively pleaded at time of trial); United States v. Scott, 464 F.2d 832, 833 
(D.C. Cir. 1972) (same); United States v. Buonomo, 441 F.2d 922, 924 (7th Cir.) (same), cert, denied, 404 
U.S. 845 (1971); Grogan v. United States, 394 F.2d 287, 289 (5th Cir. 1967) (same), cert, denied, 393 U.S. 
830 (1968); Haddad v. United States, 349 F.2d 511, 514 (9th Cir.) (same), cert, denied, 382 U.S. 896 (1965); 
Ferinn v. United States, 340 F.2d 837, 838 (8th Cir.) (same), cert, denied, 381 U.S. 902 (1965); Barker v. 
Ohio, 328 F.2d 582, 584 (6th Cir. 1964) (same). See generally Fed. R. Crim. P 12(b) (defenses and 
objections based on defects in institution of prosecution must be raised before trial).

To preserve the defendant’s double jeopardy protection, the trial court should act on the motion before 
trial. See Drayton v. Hayes, 589 F.2d 117, 121 (2d Cir. 1979) (defendant’s protection against repeated trials 
violated if double jeopardy claim heard only after second trial).

1470. See United States v. Stricklin, 591 F.2d 1112, 1117 (5th Cir. 1979) (double jeopardy issue may be 
decided and appealed before trial on challenged indictment).

1471. Id. at 1117 (adopting opinion of United States v. Inmon, 568 F.2d 326, 332 (3d Cir. 1977)).
1472. Id. at 1118. A district court’s ruling on the pretrial motion is based only on the evidence then 

before it and may later be vacated if warranted by additional evidence. Id. at 1119.
1473. A defendant is not required to appeal immediately the denial of his pretrial double jeopardy claim. 

See United States v. Padilla, 589 F.2d 481, 483 (10th Cir. 1978) (double jeopardy claim may be considered 
as part of appeal from conviction); United States v. Gaertner, 583 F.2d 308, 310 (7th Cir. 1978) (per 
curiam) (same), cert, denied, 440 U.S. 918 (1979). Timely notice of an immediate appeal, however, strips 
the trial court of jurisdiction to hear the case on the merits. See United States v. Dunbar, 591 F.2d 1190, 
1194 (5th Cir. 1979) (vacating conviction entered while appeal pending from pretrial order denying double 
jeopardy motion); cf. United States v. Rumpf, 576 F.2d 818, 821-22 (10th Cir.) (trial court not divested of 
jurisdiction to retry defendant when appeal from denial of pretrial motion to dismiss on double jeopardy 
grounds not perfected until after conviction at second trial), cert, denied, 439 U.S. 893 (1978).

1474. 431 U.S. 651, 662 (1977) (denial of motion to dismiss on double jeopardy grounds constitutes 
appealable final order); accord, United States v. Love, 597 F.2d 81, 83 (6th Cir. 1979) (same); United States 
v. McKoy, 591 F.2d 218, 221 n.4 (3d Cir. 1979) (same); United States v. Garcia, 589 F.2d 249, 250 (5th 
Cir. 1979) (per curiam) (same); United States v. Ritter, 587 F.2d 41, 43 (10th Cir. 1978) (same); United 
States v. Richardson, 580 F.2d 946, 947 (9th Cir. 1978) (per curiam) (same), cert, denied, 439 U.S. 1068 
(1979). Abney does not allow other claims contained tn a motion to dismiss to be appealed immediately. 431 
U.S. at 662-63; see United States v. Gaertner, 583 F.2d 308, 310 (7th Cir. 1978) (per curiam) (pendent 
claims seeking dismissal of indictment not reviewable short of final judgment), cert, denied, 440 U.S. 918 
(1979); United States v. Klein, 582 F.2d 186, 196 (2d Cir. 1978) (same), cert, denied, 439 U.S. 1072 (1979). 
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is ultimately brought to trial on the merits, his testimony given at the pretrial 
double jeopardy hearing may not be used against him.1475

A more traditional issue is the point at which jeopardy attaches. Last Term 
in Crist v. Bretz1476 the Supreme Court held that the federal rule that jeopardy 
attaches in a jury trial when the jury is empaneled and sworn is applicable to 
the states through the fourteenth amendment.1477 The federal rule that 
jeopardy attaches in a bench trial when the first witness is sworn is not yet 
binding on the states.1478 Jeopardy does not attach at all in several types of 
proceedings. It does not attach to administrative hearings,1479 Article 32 
investigations under the Uniform Code of Military Justice,1480 plea bargain
ing,1481 guilty pleas,1482 or nonadjudicatory juvenile hearings.1483

When the double jeopardy clause applies, it not only safeguards against 
multiple trials for the same offense,1484 but also against multiple sentences for 
the same offense.1485 It remains unresolved whether concurrent sentences for a 
single conspiracy constitute multiple punishments forbidden by the double 
jeopardy clause.1486 Similarly, it is an open question whether consecutive

1475. See United States v. Stricklin, 591 F.2d 1112, 1118 (5th Cir. 1979) (defendant at pretrial double 
jeopardy hearing does not waive privilege against self-incrimination); United States v. Inmon, 568 F.2d 
332, 332-33 (3d Cir. 1977) (same).

1476. 437 U.S. 28 (1978).
1477. Id. at 38; see United States v. Sanders, 591 F.2d 1293, 1296 (9th Cir. 1979) (jeopardy attached in 

mistrial); United States v. Garcia, 589 F.2d 249, 251 (5 th Cir. 1979) (per curiam) (selection of jury that was 
never sworn does not invoke double jeopardy clause); United States v. Bobo, 586 F.2d 355, 362 (5th Cir. 
1978) (jeopardy attached in mistrial), cert, denied, 99 S. Ct. 1546 (1979); United States v. Smith, 584 F.2d 
759, 761 (6th Cir. 1978) (jeopardy did not attach when guilty plea vacated). But see Cooper v. Campbell, 
597 F.2d 628, 629 & n.2 (8th Cir. 1979) (Crist v. Bretz leaves unclear whether jeopardy attaches after jury 
empaneled when empaneling and swearing done separately). Crist v. Bretz is to be applied retroactively. 
Mizell v. Attorney General, 586F.2d 942, 946-47 (2d Cir. 1978) (alternate holding), cert, denied. 99 S. Ct. 
1519 (1979).

1478. Crist v. Bretz, 437 U.S. at 37 n.15; see Serfass v. United States, 420 U.S. 377, 388 (1975) (jeopardy 
attaches in nonjury trial when judge begins to hear evidence); United States v. Smith, 584 F.2d 759, 761 
(6th Cir. 1978) (same); cf. United States v. King, 581 F.2d 800, 801 (10th Cir. 1978) (subsequent 
prosecution not barred when pretrial dismissal of indictment occurred before jeopardy attached).

1479. See United States v. Ritter, 587 F.2d 41, 43 (10th Cir. 1978) (ex parte administrative proceeding 
by Office of Workman’s Compensation regarding work-related injury does not bar indictment charging 
criminal fraud for falsely claiming injury).

1480. See United States v. MacDonald, 585 F.2d 1211, 1212 (4th Cir. 1978) (Article 32 proceeding 
merely investigatory; double jeopardy not implicated because no power to adjudicate guilt or innocence), 
cert, denied, 99 S. Ct. 1504 (1979).

1481. See United States v. Garcia, 589 F.2d 249, 250-51 (5th Cir. 1979) (per curiam) (plea bargain 
agreement followed by indictment not equivalent to being placed in jeopardy before trier of fact); United 
States v. Bullock, 579 F.2d 1116, 1118 (8th Cir.) (per curiam) (jeopardy does not attach to Government 
offer to allow forfeiture of one hundred dollars in lieu of trial when offer retracted and information filed), 
cert, denied, 439 U.S. 967 (1978).

1482. See United States v. Smith, 584 F.2d 759, 761 (6th Cir. 1978) (defendant cannot claim trial barred 
by double jeopardy after guilty plea vacated on appeal).

1483. See Swisher v. Brady, 438 U.S. 204, 215 (1978) (juveniles not put twice in jeopardy by proceedings 
that begin with nonadjudicatory master’s hearing and end with judge’s adjudication). Juveniles are put in 
jeopardy, however, by adjudicatory hearings. See Breed v. Jones, 421 U.S. 519, 527-33 (1975) (double 
jeopardy protects defendant from trial for same offense for which he or she subjected to adjudicatory 
juvenile proceeding as a minor).

1484. See United States v. Tercero, 580 F.2d 312, 314 (8th Cir. 1978) (fifth amendment protects against 
multiple prosecutions for same offense).

1485. See generally notes 2286-2313 infra and accompanying text (discussion of sentencing).
1486. See United States v. Dorsey, 591 F.2d 922, 942-43 & n.29 (D.C. Cir. 1978) (unnecessary to reach 
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sentences under two sections of the United States Code may be constitu
tionally imposed for a single conspiracy.* 1487 But it is well settled that double 
jeopardy does not bar an increase in sentence after retrial1488 or, under some 
circumstances, an increase in sentence upon resentencing.1489

question whether concurrent sentences imposed at single trial violate double jeopardy clause because 
defendant not convicted twice for same offense). The question posed by concurrent sentences was reserved 
last Term in Simpson v. United States, 435 U.S. 6 (1978), in which the Supreme Court interpreted the 
legislative history of a federal bank robbery statute as precluding consecutive sentences for a single act. Id. 
at 16.

1487. Compare United States v. Rodríguez, 585 F.2d 1234, 1248-49 (5th Cir. 1978) (allowing 
consecutive sentences under two federal conspiracy statutes for single conspiracy) with United States v. 
Honneus, 508 F.2d 566, 570 (1st Cir.) (single conspiracy to smuggle and distribute marijuana may not be 
punished by consecutive sentences), cert, denied, 421 U.S. 948 (1975) and United States v. Adcock, 487 
F.2d 637, 639 (6th Cir. 1973) (per curiam) (single conspiracy to import and to distribute narcotics may not 
be punished under two separate conspiracy provisions).

1488. North Carolina v. Pearce, 395 U.S. 711, 723 (1969) (double jeopardy clause not absolute bar to 
imposition of more severe sentence upon reconviction, but valid reasons for increase in sentence must 
exist); see, e.g., United States v. Young, 593 F.2d 891, 893 (9th Cir. 1979) (remanding for reconsideration of 
increased sentence when no affirmative showing of reasons for increase made); Gully v. Kunzman, 592 
F.2d 283, 289 (6th Cir. 1979) (double jeopardy clause does not bar imposition of death penalty after retrial 
when sentence at first trial life imprisonment); United States v. Lincoln, 581 F.2d 200, 201 (9th Cir. 1978) 
(harsher sentence imposed upon retrial after remand on appeal not violative of double jeopardy clause); 
McClure v. Hopper, 577 F.2d 938, 940 (5th Cir. 1978) (rule that increased sentence may not be imposed by 
judge in absence of affirmative showing that vindictiveness not involved does not apply to jury sentences 
when jury uninformed of previous sentence), cert, denied. 439 U.S. 1077 (1979).

1489. See United States v. Clayton, 588 F.2d 1288, 1291 (9th Cir. 1979) (more severe sentence justified 
on resentencing by failure of defendant to obey conditions of probation ordered in original sentence); Breest 
v. Helgemoe, 579 F.2d 95, 99-100 (1st Cir.) (general rule that increase in sentence after it has begun 
contravenes double jeopardy inapplicable when court’s original sentence statutorily invalid), cert, denied, 
439 U.S. 933 (1978).

1490. Abbate v. United States, 359 U.S. 187, 193-94(1959).
1491. Id. at 196 (federal conviction for conspiracy to injure or destroy communications facilities 

operated or controlled by United States not barred by prior Illinois conviction for conspiracy to destroy 
property of another); see United States v. Hayes, 589 F.2d 811, 817-19 (5th Cir. 1979) (federal prosecution 
of police officer for violation of arrestee’s constitutional rights not barred by conviction in state court of 
aggravated assault); United States v. Padilla, 589 F.2d 481, 484 (10th Cir. 1978) (Abbate permits federal 
prosecution for trafficking in heroin subsequent to state conviction based on same transaction, brought by 
same prosecutor, and based on testimony of same witness); United States v. Gaertner, 583 F.2d 308, 312 
(7th Cir. 1978) (per curiam) (federal conviction for interstate travel to promote drug business not barred by 
prior state conviction for same acts), cert, denied, 440 U.S. 918 (1979).

1492. See United States v. Mikka, 586 F.2d 152, 154 (9th Cir. 1978) (acquittal in state court of bank 
robbery does not bar federal prosecution for possession of firearm by felon); Hutul v. United States, 582 
F.2d 1155, 1157 (7th Cir. 1978) (per curiam) (federal conviction for conspiracy to defraud insurance 
company subsequent to state acquittal does not violate double jeopardy clause), cert, denied, 440 U.S. 911 
(1979).

1493. Bartkus v. Illinois, 359 U.S. 121, 131-32 (1959) (state conviction for violation of robbery statute 
not barred by federal acquittal based on substantially same evidence).

1494. United States v. Wheeler, 435 U.S. 313, 328 (1978) (Indian tribe’s power to punish tribal offenders 
part of retained sovereignty, not based on delegation of federal authority).

Dual Sovereignty. One limit on the scope of double jeopardy protection
is that the clause is not implicated by successive prosecutions by different 
sovereigns for the same acts.1490 A federal prosecution is not barred by an 
earlier state conviction1491 or acquittal,1492 and a state prosecution is not 
barred by an earlier federal trial.1493 An Indian tribe constitutes a separate 
sovereign from the federal government,1494 thus allowing separate prosecu
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tions,1495 but a municipality has no sovereignty distinguishable from that of 
the state.1496 Foreign nations are deemed to be separate sovereigns for 
purposes of subsequent federal prosecutions.1497

In view of the dual sovereignty limitations on double jeopardy, the only 
limits on federal prosecutions following state actions are the administrative 
constraints established by the Petite policy of the Department of Justice.1498 
Delineated by the Supreme Court in Rinaldi v. United States,'*99 the Petite 
policy requires the approval of the Attorney General before a defendant may 
be tried for the same act1500 previously prosecuted by a state or the federal 
government.1501 Receipt of such approval either before1502 or after1503 the trial 
is, in practice, sufficient to satisfy the policy. Circuit courts have noted that 
the policy is not constitutionally mandated and that it confers no rights on the

1495. Id. at 315-16, 331-32 (double jeopardy clause not violated by federal indictment for statutory rape 
following guilty plea in tribal court based on same incident).

1496. Waller v. Florida, 397 U.S. 387, 395 (1970) (conviction in municipal court for destruction of city 
property and disorderly breach of peace bars later trial in state court for same acts).

1497. United States v. Richardson, 580 F.2d 946, 947 (9th Cir. 1978) (per curiam) (prosecution by 
Guatemala for drug offenses does not bar subsequent indictment in United States for conspiracy to import 
and distribute drugs even when countries cooperated with each other in defendant’s apprehension), cert, 
denied, 439 U.S. 1068 (1978); United States v. Martin, 574 F.2d 1359, 1360 (5th Cir.) (drug offenses in 
Bahamas subsequently charged in United States not barred by double jeopardy clause), cert, denied, 439 
U.S. 967 (1978).

1498. 9 United States Attorneys’ Manual 2.142. The policy, which derives its name from Petite v. 
United States, 361 U.S. 529 (1960) (per curiam), is a general policy of the federal government “that several 
offenses arising out of a single transaction should be alleged and tried together and should not be made the 
basis of multiple prosecutions.” Id. at 530. It is dictated by considerations both of fairness to defendants 
and of efficient and orderly law enforcement. Id. See generally Note, The Petite Policy: An Example of 
Enlightened Prosecutorial Discretion, 66 Geo. L.J. 1137 (1978).

1499. 434 U.S. 22 (1977) (per curiam) (granting dismissal sought by Government although conviction 
duplicating state charges deliberately pursued earlier by Department of Justice).

1500. For the policy to apply, the offenses charged must be nearly identical. See United States v. 
Howard, 590 F.2d 564, 567 (4th Cir.) (federal charge of large-scale conspiracy to distribute heroin differs 
from state charges of distribution of heroin; Petite policy inapplicable), cert, denied, 440 U.S. 976 (1979); 
United States v. Mikka, 586 F.2d 152, 154 (9th Cir.) (charges of armed robbery and possession of firearm 
not sufficiently similar to come within Petite policy), cert, denied, 440 U.S. 921 (1978); United States v. 
Martin, 574 F.2d 1359, 1360-61 (5th Cir.) (for purposes of invoking of Petite policy, charges of conspiracy 
to import, export, and possess dangerous drugs not identical to federal charge of conspiracy to import with 
intent to distribute), cert, denied, 439 U.S. 967 (1978).

1501. 434 U.S. at 24 n.5. The Petite policy does not affect a federal prosecution following a prosecution 
by a foreign government. United States v. Martin, 574 F.2d 1359, 1361 (Sth Cir.), cert, denied. 439 U.S. 967 
(1978).

1502. See United States v. Frederick, 583 F.2d 273, 274 (6th Cir. 1978) (approval by Attorney General 
after indictment but before trial complies with policy); United States v. Wallace, 578 F.2d 735, 738-39 (8th 
Cir. 1978) (policy satisfied when approval by Attorney General received before indictment returned).

1503. See United States v. Fritz, 580 F.2d 370, 374, 378 (10th Cir.) (en banc) (approval sought and 
received after trial and conviction satisfies policy), cert, denied, 439 U.S. 947 (1978); United States v. 
Thompson, 579 F.2d 1184, 1192 (10th Cir.) (en banc) (approval not received until five months after 
sentence imposed satisfies policy), cert, denied, 439 U.S. 896 (1978).
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accused.15O4 Rather, these courts, joined this term by the Tenth Circuit,isos 
have limited the application of a Petite policy claim to situations in which the 
Government—not the defendant—seeks to have the indictment dismissed.'5“

Multiple Charges and Offenses. In the leading case of Blockburger v.
United States'501 the Supreme Court held that a single act may be punished 
under more than one section of the federal code if each statutory offense 
requires proof of an element that the other does not.1508 This test has 
misleadingly been called the “same evidence” test, although a second 
prosecution is not precluded by the use of the same evidence as that offered at 
a previous trial.1509 Rather, multiple offenses charged in the same indict-

1504. See, e.g., United States v. Snell, 592 F.2d 1083, 1087 (9th Cir.) (any violation of Justice 
Department’s internal rules cannot be invoked by defendant to dismiss indictment), cert, denied, 99 S. Ct. 
2889 (1979); United States v. Howard, 590 F.2d 564, 567-68 (4th Cir.) (Petite policy is “housekeeping 
provision” under which defendant has no right to claim benefit), cert, denied, 440 U.S. 976 (1979); United 
States v. King, 590 F.2d 253, 256 (8th Cir. 1978) (Petite policy gives Government, not individual, right to 
seek dismissal), cert, denied, 440 U.S. 973 (1979); United States v. Wendelstedt, 589 F.2d 339, 343 (8th Cir. 
1978) (enforcement of Petite policy lies solely with Attorney General); United States v. Frederick, 583 F.2d 
273, 274 (6th Cir. 1978) (policy not constitutionally mandated and confers no benefit on accused); United 
States v. Martin, 574 F.2d 1359, 1361 (5th Cir.) (policy is informal one of self-restraint and should not be 
enforced in favor of defendant against Government), cert, denied, 439 U.S. 967 (1978); cf. United States v. 
Wallace, 578 F.2d 735, 740 (8th Cir. 1978) (courts will not look for reasons why Government does or does 
not waive policy; prosecutorial discretion improper subject for judicial evaluation).

1505. See United States v. Padilla, 589 F.2d 481, 485 (10th Cir. 1978) (Petite policy gives defendant no 
enforceable rights); United States v. Valenzuela, 584 F.2d 374, 376-77 (10th Cir. 1978) (defendant may not 
invoke policy unless Government indicates dismissal desirable); United States v. Thompson, 579 F.2d 
1184, 1188-89 (10th Cir.) (en banc) (although federal approval of prosecution tardily obtained, dismissal of 
indictment on defendant’s request will not be ordered), cert, denied, 439 U.S. 896 (1978).

1506. See notes 1504-05 supra.
1507. 284 U.S. 299 (1932).
1508. Id. at 304 (individual convicted of sale of drug from unmarked package and sale of drug without 

proper written order); see, e.g. Walker v. Loggins, No. 77-3603, slip op. at 379 (9th Cir. Feb. 1, 1979) (per 
curiam) (assault with deadly weapon requires proof of deadly weapon, and manslaughter charge requires 
proof of death of human being; both convictions allowable); United States v. Larsen, 596 F.2d 410, 411 
(10th Cir. 1979) (theft of government property and unlawful cutting of timber involving same trees require 
proof of different elements and both may be prosecuted); Salemme v. Ristaino, 587 F.2d 81, 86 (1st Cir. 
1978) (assault with intent to murder while armed with dangerous weapon and assault and battery by means 
of dangerous weapon require proof of different elements; separate prosecutions permissible); United States 
v. Weatherspoon, 581 F.2d 595, 600 (7th Cir. 1978) (mail fraud proscribes different conduct and requires 
proof of different elements than false statement offense; separate prosecution and punishment under two 
statutes permitted); United States v. Robbins, 579 F.2d 1151, 1154 (9th Cir. 1978) (convictions on charges 
of receipt of firearm by felon and possession of firearm by felon affirmed; offenses require proof of different 
elements); United States v. Free, 574 F.2d 1221, 1224 (5th Cir. 1978) (offenses of murder and conveyance 
of weapon within federal institution each require proof of element not required in other; separate 
prosecutions allowed), cert, denied, 439 U.S. 873 (1978).

1509. See United States v. Huffman, 595 F.2d 551, 554 (10th Cir. 1979) (double jeopardy clause does not 
bar trial for theft of interstate shipment subsequent to acquittal for theft of government property even when 
same property involved in both trials; offenses require proof of different elements); United States v. Smith, 
574 F.2d 308, 310 (5th Cir. 1978) (per curiam) (under Blockburger single act may give rise to multiple 
separate offenses). A proposed alternative to the Blockburger test is the “same transaction” test, which 
would bar successive prosecutions for separate offenses arising out of the same act when the additional 
element is merely a jurisdictional basis for the prosecution. See United States v. Huffman, 595 F.2d 551, 
558 (10th Cir. 1979) (McKay, J., dissenting) (except in rare circumstances, all charges against defendant 
growing out of single act should be brought in single proceeding). Despite criticism of the Blockburger test, 
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ment* 1510 or in consecutive indictments for trials on separate but related 
offenses1511 violate the double jeopardy clause under Blockburger only if both 
offenses have the same statutory elements.1512 This is so regardless of whether 
they arose from the same act1513 or are to be proven by the same evidence.1514

courts have thus far declined to adopt the “same transaction” test. See id. at 554-55 (majority declined to 
adopt “same transaction” test); United States v. Snell, 592 F.2d 1083, 1085 (9th Cir.) (alternative same 
transaction standard not adopted by Supreme Court or Ninth Circuit), cert, denied, 99 S. Ct. 2889 (1979); 
cf. United States v. Tercero, 580 F.2d 312, 315 (8th Cir. 1978) (“same evidence” test properly rejected by 
district court in conspiracy case; totality of circumstances test appropriate for determining whether one or 
more conspiracies existed).

1510. See United States v. Eagle, 586 F.2d 1 193, 1 196 (8th Cir. 1978) (two charges of assault in same 
indictment valid because each requires proof of element other does not).

1511. See United States v. Parker, 582 F.2d 953, 954-55 (5th Cir. 1978) (defendant previously convicted 
of conspiracy involving bombing incidents indicted for conspiracy to obstruct justice and embezzlement of 
union funds; time overlap on conspiracies not significant for double jeopardy purposes), cert, denied. 440 
U.S. 946 (1979); United States v. Smith, 574 F.2d 308, 309 (5th Cir. 1978) (per curiam) (indictment for 
conspiracy to participate in affairs of court through racketeering after conviction for drug conspiracy does 
not contravene double jeopardy clause when 5 of 72 overt acts alleged in racketeering indictment related to 
prior conspiracy); cf. United States v. Kehoe, 573 F.2d 335, 345-46 (5th Cir. 1978) (double jeopardy bars 
conviction for making false entries in records of federal credit unions after acquittal on charges of 
embezzlement because statutory elements essentially the same), cert, denied, 440 U.S. 909 (1979).

1512. Iannelh v. United States, 420 U.S. 770, 785 n.17 (1975) (test focuses on statutory elements of 
offense charged); see United States v. Girst, No. 77-1604, slip op. at 7 (D.C. Cir. Mar. 28, 1979) 
(transportation of firearm in interstate commerce by felon same offense as shipment or transport of firearm 
in interstate commerce by person convicted of crime; dual conviction violates double jeopardy clause); cf. 
Atkins v. United States, 591 F.2d 470, 471 (8th Cir. 1979) (per curiam) (two offenses based on heroin 
distributions two weeks apart separate and distinct); United States v. Eagle, 586 F.2d 1193, 1196 (8th Cir. 
1978) (firing shots in direction of victim and shortly thereafter firing and hitting victim proper basis for two 
separate assault charges); United States v. Wright, 581 F.2d 704, 705 (8th Cir. 1978) (per curiam) (“no 
doubt” that under Blockburger five separate offenses could be charged for possession of single sawed-off 
shotgun), cert, denied, 439 U.S. 1117 (1979).

1513. See Salemme v. Ristaino, 587 F.2d 81, 87 (1st Cir. 1978) (fact that separate charges of murder and 
assault and battery by means of dangerous weapon arose from single act of wiring bomb to car of victim 
does not implicate double jeopardy when different elements of proof required for each charge); United 
States v. Eagle, 586 F.2d 1193, 1196 (8th Cir. 1978) (single incident giving rise to two separate assault 
offenses not violative of double jeopardy clause).

1514. See Pacelli v. United States, 588 F.2d 360, 367 (2d Cir. 1978) (use of same witnesses on conspiracy 
and substantive charges does not violate double jeopardy clause), cert, denied, 99 S. Ct. 2001 (1979); United 
States v. Thomas, 586 F.2d 123, 131 (9th Cir. 1978) (use of same evidence to prove conspiracy and 
substantive offenses does not violate double jeopardy clause).

1515. See, e.g., United States v. Snell, 592 F.2d 1083, 1085 (9th Cir.) (conspiracy to commit bank 
robbery requires proof of different element than attempted bank robbery), cert, denied, 99 S. Ct. 2889 
(1979); United States v. Dunbar, 591 F.2d 1190, 1192 (5th Cir. 1979) (conspiracy to possess drugs with 
intent to distribute separate offense from distribution of drugs); United States v. Garcia, 589 F.2d 249, 251 
(5th Cir.) (per curiam) (conspiracy to import and possess marijuana requires proof of fact that substantive 
offenses of importation and possession do not require), cert, denied, 440 U.S. 918 (1979); United States v. 
Ballard, 586 F.2d 1060, 1065 n.l 1 (5th Cir. 1978) (jury could find defendant guilty of conspiracy to import 
drugs, but acquit on substantive offense of importation; conspiracy does not necessarily require criminal, 
overt act).

1516. See, e.g., United States v. DeFillipo, 590 F.2d 1228, 1234 (2d Cir.) (two conspiracy convictions 

Substantive offenses following or joined with a conspiracy charge clearly 
pass the Blockburger test because each substantive offense requires proof of 
some overt act not required by the conspiracy charge, but does not require 
proof of an agreement.1515 Problems with the Blockburger test arise, however, 
when multiple conspiracies are charged, for it is difficult to determine 
whether there was a single agreement with broad objectives or whether there 
were in fact multiple conspiracies, each with a limited objective.1516
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The Blockburger test also forbids successive prosecutions and cumulative 
punishments for greater and lesser included offenses.1517 By definition, all 
statutory elements of a lesser offense are included in the greater, so that no 
different elements need be proved.1518 Exceptions to this rule occur when all 
necessary events constituting the greater offense are not completed at the time 
the lesser offense is prosecuted, when necessary facts are not uncovered 
despite due diligence, or when a defendant asks for separate trials on two 
offenses while failing to claim that one is a lesser included offense of the 
other.1519 When cumulative punishments are imposed for the same or lesser 
included offenses, a defendant who challenges the conviction may be entitled 
to have not only the sentence but also the conviction on one of the offenses 
vacated.1520

affirmed for hijacking stolen goods when no evidence linked two overt acts to single conspiracy), cert, 
denied, 99 S. Ct. 2844 (1979); United States v. Richardson, 588 F.2d 1235, 1241 (9th Cir.) (per curiam) 
(identical overt acts and coconspirators suggests one agreement but does not establish only one conspiracy 
as matter of law), cert, denied, 439 U.S. 1068 (1978); United States v. Parker, 582 F.2d 953, 955 (5th Cir. 
1978) (overlap in time does not preclude finding conspiracy to bomb separate from conspiracy to conceal 
bombing activity), cert, denied, 440 U.S. 946 (1979); United States v. Tercero, 580 F.2d 312, 314-15 (8th 
Cir. 1978) (proper test of multiple conspiracies is to determine whether totality of circumstances 
demonstrates alleged separate conspiracies were in reality part of single agreement); United States v. 
Marable, 578 F.2d 151, 153 (5th Cir. 1978) (double jeopardy bars conviction for conspiracy involving 
cocaine distribution when defendant previously convicted of conspiracy involving heroin distribution in 
same overall scheme); United States v. Ruigomez, 576 F.2d 1149, 1152 (5th Cir. 1978) (change in means of 
transportation, storage place of contraband, or identity of supplier not material alteration of agreed-upon 
plan to support allegation of separate conspiracy); United States v. Smith, 574 F.2d 308, 310-11 (5th Cir. 
1978) (per curiam) (conviction of conspiracy to distribute marijuana does not bar prosecution under 
Racketeer Influenced and Corrupt Organization Act; additional elements need to be proved for latter). 
Considerations useful in resolving double jeopardy claims in this context are the time and place of the 
alleged conspiracy, the number of coconspirators, the substantive offenses charged, and any overt acts or 
other descriptions that indicate the scope and nature of an offense. See United States v. Inmon, 594 F.2d 
352, 353-54 (3d Cir. 1979) (per curiam) (listing factors); United States v. Stricklin, 591 F.2d 1112, 1122 
(5th Cir. 1979) (same); United States v. Marable, 578 F.2d 151, 154 (5th Cir. 1978) (same).

1517. Brown v. Ohio, 432 U.S. 161, 166, 168 (1977) (greater and lesser included offenses same statutory 
offense under Blockburger and may not be successively prosecuted or cumulatively punished); see United 
States v. Buckley, 586 F.2d 498, 504 (5th Cir. 1978) (failure to file tax return is lesser included offense of 
attempted evasion of taxes and two offenses may not be separately prosecuted), cert, denied, 99 S. Ct. 1792 
(1979); United States v. Smith, 584 F.2d 759, 761 (6th Cir. 1978) (dictum) (acceptance by court of plea to 
lesser included offense bars subsequent prosecution for more serious crime), cert, denied, 99 S. Ct. 2030 
(1979).

1518. See United States v. Stavros, 597 F.2d 108, 112 (7th Cir. 1979) (lesser included offense defined as 
one that has some but not all elements of greater offense but includes no elements that greater offense does 
not have).

1519. Jeffers v. United States, 432 U.S. 137, 151-52 (1977); see United States v. Stricklin, 591 F.2d 1112, 
1123 (5th Cir. 1979) (Government may justify separate prosecutions by showing additional facts necessary 
to sustain one of charges have not occurred or were not discovered despite due diligence).

1520. Compare United States v. Dorsey, 591 F.2d 922, 937 (D.C. Cir. 1978) (dual convictions under 
District of Columbia and federal statutes for heroin-related offenses constitute error even if sentences 
concurrent; one must be vacated) and United States v. Buckley, 586 F.2d 498, 505 (5th Cir. 1978) 
(conviction as well as sentence on lesser included offense of failure to file tax return must be vacated when 
defendant consecutively sentenced for greater offense of attempted tax evasion), cert, denied, 99 S. Ct. 1792 
(1979) with United States v. Odiorne, 590 F.2d 158, 159-60 (5th Cir. 1979) (per curiam) (even if double 
jeopardy bars one of two conspiracy convictions underlying concurrent sentences, no need to vacate one 
conviction as long as other stands).
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Acquittals, Trial and Appellate. The double jeopardy clause bars 
reprosecution following a trial court acquittal,1521 whether or not the acquittal 
was erroneously entered.1522 In addition to jury verdicts of not guilty, the 
Supreme Court has extended full double jeopardy protection to all rule 291523 
court-ordered judgments of acquittal.1524 In United States v. Scott1525 the 
Supreme Court concluded that even a midtrial termination may constitute a 
trial court acquittal for double jeopardy purposes if the order is based on a 
“resolution ... of some or all of the factual elements of the offense 
charged.”1526 For example, when a trial court dismisses an indictment because 
the proof does not correspond to the indictment, the defendant enjoys double 
jeopardy protection. 1527 On the other hand, dismissals resulting from Brady 
violations1528 or preindictment delay1529 do not reach the merits of the case 
and afford the defendant no protection against a retrial.

An appellate court’s decision in favor of the defendant will also be 
considered an acquittal when that court finds insufficient evidence to support 
a guilty verdict.1530 In such a case, the appeals court must enter a verdict of 
acquittal even if the defendant had requested only a new trial.1531 Appellate

1521. E.g., United States v. Scott, 437 U.S. 82, 91 (1978) (Government may not appeal acquittal based 
either on jury verdict or court ruling that evidence insufficient); Burks v. United States, 437 U.S. 1, 17 
(1978) (Government will not be given "second bite at the apple” following acquittal); United States v. 
Sanders, 591 F.2d 1293, 1296 (9th Cir. 1978) (dictum) (defendant may not be reprosecuted for same crime 
after acquittal).

1522. See Sanabria v. United States, 437 U.S. 54, 69 (1978) (erroneous evidentiary ruling resulting in 
acquittal does not affect bar against reprosecution).

1523. Rule 29 of the Federal Rules of Criminal Procedure provides in pertinent part: “The court on 
motion of a defendant or of its own motion shall order the entry of judgment of acquittal of one or more 
offenses charged in the indictment or information ... if the evidence is insufficient to sustain a conviction 
of such offense or offenses.” Fed. R. Crim. P. 29.

1524. See United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1977) (rule 29(c) acquittal 
entered after jury deadlocked not appealable).

1525. 437 U.S. 82 (1978).
1526. Id. at 97 (distinguishing rule 29(c) acquittal from motions unrelated to resolution of factual 

elements of offense charged) (quoting United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1977)); 
accord, Burks v. United States, 437 U.S. 1, 10 (1978) (same).

1527. See United States v. Hospital Monteflores, Inc., 575 F.2d 332, 333 (1st Cir. 1978) (defendant 
“acquitted” when indictment dismissed because evidence indicated some illegality but no proof of making 
false statements on Medicare forms); United States v. Kehoe, 573 F.2d 335, 344 (Sth Cir. 1978) (defendant 
“acquitted” when indictment dismissed because no proof of embezzlement when evidence only showed 
transfer of real property), cert, denied, 440 U.S. 909 (1979).

1528. See Sedgwick v. Superior Court, 584 F.2d 1044, 1050 (D.C. Cir. 1978) (dismissal for prosecution’s 
failure to turn over Brady material not acquittal for double jeopardy purposes), cert, denied, 439 U.S. 1075 
(1979). See generally Brady v. Maryland, 373 U.S. 83, 87 (1963) (suppression by prosecution of material 
evidence favorable to accused violates due process).

1529. See United States v. Scott, 437 U.S. 82, 97-98 (1978) (defendant not “acquitted" by dismissal for 
preindictment delay when court order does not resolve any factual elements in favor of defendant).

1530. Compare Burks v. United States, 437 U.S. 1, 10-11 (1978) (conviction reversed because 
Government failed to rebut testimony of defense witnesses declaring defendant temporarily insane; entry of 
acquittal required) with Gully v. Kunzman, 592 F.2d 283, 285 (6th Cir.) (reversal of murder conviction on 
grounds unrelated to sufficiency of evidence does not prevent retrial), cert, denied, 99 S. Ct. 2850-51 (1979).

1531. See Burks v. United States, 437 U.S. 1, 17 (1978) (overruling line of cases allowing appellate 
courts to remand if defendant moved for new trial as alternative to acquittal). 
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reversals based on errors of law,1532 improper prosecutorial conduct,1533 or 
other trial errors unrelated to sufficiency of evidence,1534 however, do not 
constitute acquittals for double jeopardy purposes.

1532. See Forman v. Wolff, 590 F.2d 283, 285 (9th Cir. 1978) (per curiam) (grant of habeas corpus 
petition not acquittal when based on erroneous application of age allegation requirement in information), 
cert. denied. 99 S. Ct. 2839 (1979); United States v. Moore, 586 F.2d 1029, 1032 (4th Cir. 1978) (appellate 
reversal based on erroneous application of “willfulness” needed for conviction of petty offense does not bar 
further review under double jeopardy clause).

1533. See United States v. Phillips, 600 F.2d 186, 187 (9th Cir. 1979) (per curiam) (appellate reversal for 
prosecution’s failure to notify court promptly of admitted perjury by Government witness not acquittal); 
United States v. Labarbera, 581 F.2d 107, 110 (5th Cir. 1978) (appellate reversal for improper cross- 
examination and closing argument did not reflect on sufficiency of evidence and did not constitute 
acquittal).

1534. See Gully v. Kunzman, 592 F.2d 283, 288 (6th Cir.) (no acquittal when conviction reversed for 
unspecified trial errors unrelated to sufficiency of evidence; retrial permitted), cert, denied, 99 S. Ct. 2850 
(1979).

1535. 397 U.S. 436 (1970).
1536. Id. at 445 (acquittal on one count of robbery charge precludes retrial on other counts); see 

Humphries v. Wainwright, 584 F.2d 702, 706 (5th Cir. 1978) (entering nolle prosequi on charge of driving 
while intoxicated bars subsequent trial for manslaughter). See generally United States v. Venable, 585 F.2d 
71, 76 (3d Cir. 1978) (collateral estoppel bar necessary to avoid piecemeal prosecution).

1537. See, e.g., United States v. Standefer, No. 78-1909, slip. op. at 7 (3d Cir. Dec. 12, 1979) (per 
curiam) (fact that jury found Internal Revenue Service official innocent of receiving gifts relating to 
performance of duty does not benefit defendant found guilty of aiding and abetting official); United States 
v. Hayes, 589 F.2d 811, 819 (5th Cir. 1979) (federal trial for civil rights deprivation not estopped by prior 
prosecution in state court for murder); United States ex rei. Hubbard v. Hatrak, 588 F.2d 414, 416 (3d Cir. 
1978) (fact that jury found no robbery by codefendant in severed trial does not benefit defendant), cert, 
denied, 440 U.S. 974 (1979); United States v. Mikka, 586 F.2d 152, 154 (9th Cir.) (federal indictment for 
arms possessed by felon allowed notwithstanding prior state acquittal on robbery charge involving same 
weapons), cert, denied. 440 U.S. 921 (1978); Hutul v. United States, 582 F.2d 1155, 1156 n.2 (7th Cir. 1978) 
(per curiam) (state acquittal on charges stemming from confidence game does not bar indictment on federal 
charge of conspiracy to defraud insurance company based on same actions), cert, denied. 440 U.S. 911 
(1979).

Collateral Estoppel. In Ashe v. Swenson1535 the Supreme Court held that
the civil law doctrine of collateral estoppel is included within the double 
jeopardy guarantee.1536 Thus, even when double jeopardy does not bar a 
defendant’s retrial, the doctrine of collateral estoppel may bar relitigation of 
certain issues of fact. For the doctrine to apply, both the defendant and the 
prosecuting body must have been parties to the prior case.1537 In addition, the 
defendant must seek to prevent litigation of an issue of ultimate fact 
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necessarily found1538 in his favor1539 in the previous trial. An appellate court 
may raise a defendant’s claim of collateral estoppel sua sponte.1540

Collateral estoppel clearly applies when a defendant acquitted in an earlier 
trial is reprosecuted on a charge that is related in the sense of requiring proof 
of the same facts as the original count required.1541 The doctrine will also 
apply when a defendant seeks a new trial because of trial error resulting in 
acquittal on one count but conviction on another.1542 In this split-decision 
situation, the standard by which the collateral estoppel claim is resolved is 
whether the first acquittal foreclosed the possibility that a rational jury might 
base its verdict in the second prosecution on a different ground than the one 
necessary to the first acquittal.1543

Mistrials. Resolution of a double jeopardy objection to retrial after a
mistrial depends on the circumstances under which the original mistrial was 
declared. When a mistrial is granted at the defendant’s request, retrial will 
normally be allowed1544 because the defendant is deemed to have waived his

1538. See United States v. Mespoulede, 597 F.2d 329, 335-36 (2d Cir. 1979) (when jury necessarily 
determined defendant not involved in drug sale, collateral estoppel bars use of sale as evidence in later 
conspiracy trial); United States v. Huffman, 595 F.2d 551, 556 (10th Cir. 1979) (when only fact found at 
first trial was that government did not own property stolen, collateral estoppel did not bar subsequent 
prosection under general theft statute); Oliphant v. Koehler, 594 F.2d 547, 555-56 (6th Cir. 1979) 
(testimony to show common plan is not barred by previous acquittals that necessarily found innocence on 
rape charges only); United States v. Snell, 592 F.2d 1083, 1086 n.2 (9th Cir.) (collateral estoppel 
inapplicable when different proof of facts required for attempted bank robbery than for conspiracy to 
commit bank robbery), cert, denied, 99 S. Ct. 2889 (1979); United States v. Day, 591 F.2d 861, 869 (D.C. 
Cir. 1978) (after acquittal on armed robbery, collateral estoppel prevents use of evidence relating to same 
robbery in prosecution for murder); United States v. Ballard, 586 F.2d 1060, 1065-66 (5th Cir. 1978) 
(acquittal on substantive drug possession counts does not bar conviction on drug conspiracy charges when 
jury might have distinguished constructive possession necessary for conspiracy verdict); Humphries v 
Wainwright, 584 F.2d 702, 706 (5th Cir. 1978) (acquittal on charge of driving while intoxicated necessarily 
determined defendant not intoxicated or not driving and bars use of same evidence in manslaughter 
charge); United States v. Dipp, 581 F.2d 1323, 1325-26 (9th Cir. 1978) (indictment for perjury following 
acquittal on conspiracy drug charge not foreclosed by collateral estoppel; jury verdict in conspiracy case 
does not necessarily imply jury credited defendant’s testimony); cf. King v. Brewer, 577 F.2d 435, 441 (8th 
Cir. 1978) (when used only to impeach testimony, evidence of previous crime for which defendant 
acquitted not barred by collateral estoppel), cert, denied, 440 U.S. 918 (1979).

1539. See United States v. Bosch, 584 F.2d 1113, 1119 (1st Cir. 1978) (collateral estoppel inapplicable 
when defendant pled guilty to earlier charges); Humphries v. Wainwright, 584 F.2d 702, 706 n.4 (5th Cir. 
1978) (collateral estoppel bars relitigation of any issue necessarily found by nolle prosequi equivalent of 
acquittal on misdemeanor); United States v. Parker, 582 F.2d 953, 955 (5th Cir. 1978) (collateral estoppel 
inapposite when defendant convicted in previous trial), cert, denied, 440 U.S. 946 (1979); cf. United States 
v. Ritter, 587 F.2d 41, 43 (10th Cir. 1978) (determination by administrative agency not acquittal for 
collateral estoppel purposes because no jeopardy attaches in administrative proceedings); United States v. 
MacDonald, 585 F.2d 1211, 1212 (4th Cir. 1978) (because jeopardy does not attach in Article 32 
proceeding under Uniform Code of Military Justice, conclusion that charges “not true” not acquittal for 
collateral estoppel purposes).

1540. See United States v. Dipp, 581 F.2d 1323, 1325 (9th Cir. 1978) (court may consider issue of 
collateral estoppel although not raised in appellate brief), cert, denied, 439 U.S. 1071 (1979).

1541. United States v. Venable, 585 F.2d 71, 75 (3d Cir. 1978) (acquittal on extortion charges does not 
preclude conviction for perjury when jury could have concluded defendant extorted payments on dates 
different from those charged).

1542. Id. at 77.
1543. Id. at 78; see United States v. Ballard, 586 F.2d 1060, 1065 (5th Cir. 1978) (jury did not 

necessarily find defendant innocent of conspiracy when it acquitted him on substantive charge; collateral 
estoppel inapplicable).

1544. United States v. Scott, 437 U.S. 82, 93 (1978) (quoting United States v. Jom, 400 U.S. 470, 485 
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right to have his trial completed by a particular tribunal. * 1545 The Fifth and 
Tenth Circuits reached different results this term in determining whether 
consent through counsel is sufficient to waive the right to a decision by the 
first trier of fact.1546 Most circuits agree, however, that retrial is barred when 
the defendant is forced to move for the mistrial because of intentional 
prosecutorial misconduct.1547

(1971) (opinion of Harlan, J.) (motion by defendant for mistrial ordinarily removes barrier to reprosecu
tion); see United States v. Bobo, 586 F.2d 355, 362 (5th Cir. 1978) (retrial permitted after defendant’s 
counsel joined codefendant’s counsel’s motion for mistrial), cert, denied, 99 S. Ct. 1546 (1979); United 
States v. Claybourne, 584 F.2d 346, 351 (10th Cir. 1978) (retrial permitted after defense motion for mistrial 
made because of defendant’s involuntary absence); United States v. Rumpf, 576 F.2d 818, 822 (10th Cir.) 
(retrial permitted when defendant’s silence deemed to be acquiescence in codefendant’s motion for 
mistrial), cert, denied, 439 U.S. 893 (1978). A midtrial dismissal that does not contemplate the end of all 
prosecution of the defendant for the offense charged may be functionally indistinguishable from a mistrial 
if granted on defendant’s motion without any request for formal findings on factual issues. Lee v. United 
States, 432 U.S. 23, 30-31 (1977).

1545. United States v. Scott, 437 U.S. 82, 93 (1978) (motion by defendant deemed deliberate election to 
forgo valued right to have quilt or innocence determined before first trier of fact).

1546. Compare United States v. Bobo, 586 F.2d 355, 363, 366 (Sth Cir. 1978) (consent to mistrial 
through counsel sufficient to remove bar to retrial; Johnson v. Zerbst standard for waiver of constitutional 
right, requiring waiver to be knowing, voluntary, and intelligent, does not apply), cert, denied, 99 S. Ct. 
1546 (1979) with United States v. Rich, 589 F.2d 1025, 1032 (10th Cir. 1978) (only accused may waive 
constitutional right to particular jury). See also United States v. Rumpf, 576 F.2d 818, 822 (10th Cir.) 
(silence of defendants and their attorneys when mistrial motion made by codefendant’s attorney implies 
acquiescence), cert, denied, 439 U.S. 893 (1978).

1547. See, e.g., United States v. Leonard, 593 F.2d 951, 954 (10th Cir. 1979) (retrial permitted unless 
prosecutor attempts to provoke mistrial request); United States v. Davis, 589 F.2d 904, 906 (5th Cir.) (per 
curiam) (because inadvertent prosecutorial misbehavior does not meet standard of grossly negligent or 
intentional misconduct seriously prejudicing defendant, retrial not barred), cert, denied, 99 S. Ct. 2178 
(1979); Drayton v. Hayes, 589 F.2d 117, 122 (2d Cir. 1979) (finding of Government overreaching that is 
necessary to bar retrial requires prejudice to defendant or intent to harass defendant inferred from actual 
harm); United States v. Bobo, 586 F.2d 355, 365 n.l 1 (5th Cir. 1978) (overreaching by Government occurs 
when acts done intentionally or with gross negligence so seriously prejudice defendant that motion for 
mistrial only alternative to assured conviction), cert, denied, 99 S. Ct. 1546 (1979); United States v. Nelson, 
582 F.2d 1246, 1249 (10th Cir. 1978) (to bar retrial, defendant must show prosecutorial impropriety 
amounting to intentional attempt to trigger declaration of mistrial), cert, denied, 439 U.S. 1079 (1979); 
United States v Rumpf, 576 F.2d 818, 822 (10th Cir ) (unintentional mistakes or errors do not constitute 
bad faith requisite to bar retrial), cert, denied, 439 U.S. 893 (1978); cf. United States v. King, 590 F.2d 253, 
256 (8th Cir. 1978) (retrial not barred when mistrial granted because of prejudicial remarks by counsel for 
codefendant rather than by prosecutor), cert, denied, 440 U.S. 1072 (1979).

1548. Arizona v. Washington, 434 U.S. 497, 505-06 (1978) (quoting United States v. Perez, 22 U.S. (9 
Wheat) 579, 580 (1824)). The Court in Arizona recognized “degrees of necessity”: the trial judge’s decision 
to declare a mistrial is given great deference when the jury appears to be deadlocked or may be biased, but 
is strictly scrutinized “when there is reason to believe that the prosecutor is using the superior resources of 
the State to harass or to achieve a tactical advantage over the accused.” Id. at 506, 508-09, 511.

1549. See United States v. Lynch, 598 F.2d 132, 136 (D.C. Cir. 1978) (per curiam) (retrial permitted 
after mistrial, declared over defense objection, when judge became ill), cert, denied, 440 U.S. 939 (1979).

When the grant of mistrial—either by the court sua sponte or at the request 
of the prosecution—is over the defendant’s objections, retrial is permitted 
only if the grant of the mistrial was a matter of “manifest necessity.”1548 
Manifest necessity may be found when the trial judge is taken ill,1549 when the 
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jury is deadlocked,1550 when the indictment contains a fatal defect,1551 when 
procedural or constitutional errors are discovered during the trial,>552 when 
well-founded fear exists for witness or juror safety1553 or for the impartiality of 
the jury,1554 or when there is a discrepancy between a juror’s vote in the jury 
room and the answer polled in open court. 1555 Appellate courts are least likely 
to uphold a determination of “manifest necessity” when the trial court has not 
considered a recess or a continuation as an alternative to retrial.1556 The basis 
for a finding of “manifest necessity” must appear in the record, 1557 but the 
lack of an express “manifest necessity” finding is not fatal.1558

1550. See United States v. Johnson, 584 F.2d 148, 153 (6th Cir. 1978) (genuinely deadlocked jury classic 
basis for proper mistrial), cert, denied, 440 U.S. 918 (1979); United States v. Klein, 582 F.2d 186, 192 (2d 
Cir. 1978) (discretionary decision to declare mistrial because of jury deadlock upheld when no verdict after 
6 days of jury deliberations and 30 requests for instructions and testimony), cert, denied, 439 U.S. 1072 
(1979); United States v. Davis, 578 F.2d 277, 279 (10th Cir. 1978) (mistrial declared after jury unable to 
reach verdict permits retrial); cf. United States v. Quijada, 588 F.2d 1253, 1254-55 (9th Cir. 1978) 
(declaration of two mistrials because jury deadlocked does not preclude third trial). Compare United States 
v. Hom, 583 F.2d 1124, 1129 (10th Cir. 1978) (jury deliberations of fewer than six hours do not justify 
court’s sua sponte declaration of mistrial without inquiring whether deadlock exists) with United States v. 
MacQueen, 596 F.2d 76, 82 (2d Cir. 1979) (judge not required to inquire into announced deadlock on 
assumption that jurors misunderstood clear, repeated instructions).

1551. See Illinois v. Sommerville, 410 U.S. 458, 468-69 (1973) (retrial permitted when under applicable 
state law mistrial only means of correcting flaw in indictment).

1552. See United States v. Bobo, 586 F.2d 355, 361-62 (5th Cir. 1978) (retrial following mistrial properly 
granted when court convinced verdict could be reversed because of defense counsel’s conflict of interest), 
cert, denied, 99 S. Ct. 1546 (1979); United States v. Hooper, 576 F.2d 1382, 1383 (9th Cir. 1978) (per 
curiam) (obvious procedural error of empaneling fewer than required number of jurors justifies sua sponte 
grant of mistrial).

1553. See United State v. Johnson, 584 F.2d 148, 153 (6th Cir. 1978) (firebombings of homes of relatives 
of key Government witnesses justified mistrial so that subsequent jury could be sequestered), cert, denied, 
440 U.S. 918 (1979).

1554. See United States v. Grasso, 600 F.2d 342, 342-43 (2d Cir. 1979) (special respect given to trial 
court finding that jury bias possible when witness recanted after giving narcotics evidence); United States v. 
Pierce, 593 F.2d 415, 416-19 (1st Cir. 1979) (declaration of mistrial based on possible juror taint from 
unauthorized communication precludes retrial when defense counsel objected and was given no opportuni
ty to be heard on alternatives such as curative instructions).

1555. See United States v. Love, 597 F.2d 81, 86 (6th Cir. 1979) (manifest necessity for mistrial exists 
when juror voted one way in jury room and expressed contrary belief when polled in open court).

1556. See United States v. McKoy, 591 F.2d 218, 223 (3d Cir. 1979) (no manifest necessity when no 
showing that recess rather than mistrial could not have provided needed time for defendant to consult 
independent counsel regarding decision to retain defense attorney and forego testimony attorney able to 
give); United States v. Rich, 589 F.2d 1025, 1029-30, 1032 (10th Cir. 1978) (no manifest necessity for 
mistrial when jury unilaterally discharged without any reason given by judge); Mizell v. Attorney General, 
586 F.2d 942, 947 (2d Cir. 1978) (discharge of jury in lieu of continuance from Friday to following Monday 
to obtain presence of prosecution witnesses not supported by manifest necessity), cert, denied, 99 S. Ct. 
1519 (1979); Dunkerley v. Hogan, 579 F.2d 141, 148 (2d Cir. 1978) (when record does not indicate why 7 
to 10 day recess for hospitalized defendant not appropriate alternative, grant of mistrial not supported by 
manifest necessity), cert, denied, 439 U.S. 1090 (1979).

1557. See United States v. Sanders, 591 F.2d 1293, 1298 (9th Cir. 1979) (record must support explicit or 
implicit finding of manifest necessity; record suggesting prosecution witness committed perjury does not 
reveal manifest necessity); cf. United States v. McKoy, 591 F.2d 218, 222 (3d Cir. 1979) (Government must 
shoulder heavy burden to demonstrate manifest necessity when mistrial declared over defendant’s 
objection).

1558. Arizona v. Washington, 434 U.S. 497, 517 (1978) (basis for mistrial order adequately disclosed by 
record; no need for express finding of “manifest necessity”).
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Government Appeals. Present statutory authorization of Government
appeals in criminal cases precludes appeal “where the double jeopardy clause 
. . . prohibits further prosecution.”1559 Before last Term’s Supreme Court 
decision in United States v. Scott,1560 the Government could appeal only when 
the indictment was dismissed before trial,1561 when the defendant had 
successfully appealed a guilty verdict1562 or moved for a postverdict dismiss
al,1563 or when the court had granted a judgment notwithstanding the 
verdict1564 or a rule 29 acquittal following a jury verdict of guilty. 1565 In those 
situations, appeal was allowed either because jeopardy had not attached or 
because the defendant would not be subjected to a second trial if the appeal 
were granted and the original verdict reinstated.1566 United States v. Scott, 
however, greatly expanded the Government’s right to appeal by analogizing 
midtrial motions for dismissal to defense requests for mistrial. 1567 Thus, when 
the defendant’s successful midtrial motion for dismissal is based on a legal 
determination unrelated to factual questions of guilt or innocence, the 
Government may appeal even though jeopardy has attached, and a sub
sequent retrial may be allowed.1568

1559. 18 U.S.C. § 3731 (1976) provides:

In a criminal case an appeal by the United States shall lie to a court of appeals from a decision, 
judgment, or order of a district court dismissing an indictment or information as to any one or 
more counts, except that no appeal shall lie where the double jeopardy clause of the United 
States Constitution prohibits further prosecution.

A dismissal of a petty offense prosecuted on a violation notice is also covered by the statutory provisions. 
See United States v. Moore, 586 F.2d 1029, 1031 (4th Cir. 1978) (with regard to misdemeanors and petty 
offenses committed in federal enclave, violation notice functional equivalent of indictment or information).

1560. 437 U.S. 82 (1978).
1561. See Serfass v. United States, 420 U.S. 377, 380 (1975) (appeal allowed because jeopardy had not 

attached when motion to dismiss made and granted before trial).
1562. See Burks v. United States, 437 U.S. 1, 14-15 (1978) (retrial traditionally allowed after conviction 

reversed on appeal on grounds other than sufficiency of evidence).
1563. See United States v. Wilson, 420 U.S. 332, 352-53 (1975) (Government may appeal from 

postverdict dismissal of indictment based on unreasonable preindictment delay).
1564. See United States v. Hannah, 584 F.2d 27, 28 (3d Cir. 1978) (Government appeal allowed when 

judgment notwithstanding verdict granted following jury verdict of guilty); United States v. Blasco, 581 
F.2d 681, 682 (7th Cir.) (same), cert, denied, 439 U.S. 966 (1978).

1565. See United States v. Quarry, 576 F.2d 830, 833 (10th Cir. 1978) (appeal allowed when judgment of 
acquittal entered on purely legal grounds following verdict of guilty).

1566. See United States v. Martin Linen Supply Co., 430 U.S. 564, 570 (1977) (no double jeopardy 
violation when Government appeal presents no threat of successive prosecutions); United States v. Blasco, 
581 F.2d 681, 683 (7th Cir.) (focus of inquiry when deciding if Government may appeal from judgment of 
acquittal is whether further fact finding necessary if judgment reversed), cert, denied, 439 U.S. 966 (1978). 
Consequently, before Scott appeals were not allowed when charges were dismissed midtrial after jeopardy 
had attached but before a verdict had been entered. United States v. Jenkins, 420 U.S. 358, 370 (1975), 
overruled, 437 U.S. 82, 87, 101 (1978).

1567. 437 U.S. at 94 (defendant moving for mistrial or for midtrial dismissal deliberately elects to forgo 
having guilt adjudicated by first trier of fact).

1568. Id. at 94, 101; see United States v. Glist, 594 F.2d 1374, 1376 (10th Cir. 1979) (under Scott 
Government may appeal when defendant successfully seeks termination of trial without submitting 
question of guilt or innocence to judge or jury; double jeopardy does not attach when trial court does not 
rule on merits of case); United States v. Bowline, 593 F.2d 944, 949 (10th Cir. 1979) (dismissal motion 
concerned with validity of charge rather than merits of case indistinguishable from motion for mistrial).
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III. Trial

RIGHT TO COUNSEL

Scope and Application. The sixth amendment1569 guarantees the right to
counsel in all federal and state1570 prosecutions that result in actual imprison
ment.1571 The right to counsel attaches at arrest or at the initiation of other 
adversary judicial proceedings1572 and continues through sentencing.1573 To 
ensure a fundamentally fair trial, counsel is necessary at each critical stage of 
the proceedings including preliminary hearings,1574 arraignments,1575 custodi
al police interrogations,1576 and pretrial confrontations.1577

An indigent who cannot afford to retain counsel is entitled to appointed 
counsel,1578 provided he meets the burden of proving indigency.1579 In 
addition to each critical stage of the criminal proceedings, an indigent 
defendant has the right to appointed counsel to prepare his first appeal if that 
appeal is one of right.1580 When a defendant who is financially able to hire an 
attorney receives the aid of appointed counsel, however, the court may 
require payment for legal services rendered.1581

1569. U.S. Const, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right ... to 
have the Assistance of Counsel for his defence”).

1570. Gideon v. Wainwright, 372 U.S. 335, 339-45 (1963) (sixth amendment right to counsel applicable 
to states via fourteenth amendment).

1571. See Scott v. Illinois, 440 U.S. 357, 373 (1979) (no right to appointed counsel unless indigent 
defendant is actually deprived of liberty); Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (no incarceration 
permitted unless defendant has been afforded right to counsel).

1572. Brewer v. Williams, 430 U.S. 387, 398 (1977) (right to counsel attaches at initiation of judicial 
proceedings, either by formal charge, preliminary hearing, indictment, or arraignment); Kirby v. Illinois, 
406 U.S. 682, 689 (1972) (same).

1573. See generally notes 2223, 2248 infra and accompanying text (right to counsel at sentencing).
1574. See Coleman v. Alabama, 399 U.S. 1, 9-10 (1970) (counsel necessary at preliminary hearing to 

cross-examine Government witnesses and request reduction of bail).
1575. See Hamilton v. Alabama, 368 U.S. 52, 54-55 (1961) (counsel required at arraignment when 

certain defenses must be pled or waived).
1576. See Brewer v. Williams, 430 U.S. 387, 401 (1977) (after initiation of adversary proceedings, 

interrogation of defendant prohibited in absence of counsel unless presence of counsel effectively waived); 
cf. North Carolina v. Butler, 99 S. Ct. 1755, 1757 (1979) (mere silence does not constitute waiver of right to 
counsel at custodial interrogation). See generally notes 702-11 supra and accompanying text (custodial 
interrogation).

1577. Compare United States v. Wade, 388 U.S. 218, 235-37 (1967) (presence of counsel necessary at 
postindictment lineup to avoid prejudice and ensure meaningful confrontation at trial) with Kirby v. 
Illinois, 406 U.S. 682, 689-90 (1972) (no sixth amendment right to counsel at lineup before initiation of 
adversary judicial proceedings).

1578. See Gideon v. Wainwright, 372 U.S. 335, 342 (1963) (right to appointed counsel extended to state 
trials); Johnson v. Zerbst, 304 U.S. 458, 463 (1938) (sixth amendment guarantees right to appointed 
counsel in federal trials).

1579. See United States v. Anderson, 567 F.2d 839, 840 (8th Cir. 1977) (per curiam) (defendant has 
burden of proving indigency and normally must present relevant financial information in affidavit).

1580. Douglas v. California, 372 U.S. 353, 357 (1963) (equal protection clause of fourteenth amendment 
mandates that all appellants be represented by counsel in first appeal of right).

1581. 18 U.S.C. § 3006A(f) (1976); see United States v. Allen, 596 F.2d 227, 232 (7th Cir. 1979) 
(affirming trial court order requiring defendant who earned $25,000 per year and who retained $17,000 in 
unrecovered embezzled property to repay legal fees).
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This Term in Scott v. Illinois'5^2 the Supreme Court reexamined the issue of 
when an indigent has the right to appointed counsel for minor criminal 
offenses. The defendant in Scott was convicted of shoplifting—an offense that 
carried a maximum penalty of a five hundred dollar fine, one year in jail, or 
both—without the assistance of counsel. 1582 1583 The penalty actually imposed, 
however, was a fifty dollar fine.1584 The Supreme Court affirmed Scott’s 
conviction, rejecting his claim that the failure to appoint counsel violated his 
rights under the sixth and fourteenth amendments because the offense 
charged was punishable by imprisonment.1585 1586 Scott based his argument on an 
extension of the Court’s holding in Argersinger v. Hamlin'5gb that incarcera
tion cannot be imposed as the result of a criminal trial unless an indigent 
defendant has been offered appointed counsel to assist in his defense.1587 
Justice Rehnquist, writing for a four-person plurality in Scott, distinguished 
Argersinger on the ground that the defendant in that case, unlike Scott, was 
actually incarcerated. 1588 Thus, according to the plurality, “[ajctual imprison
ment [is] the line defining the constitutional right to appointment of counsel 
. . . [and] no indigent criminal defendant [may] be sentenced to a term of 
imprisonment unless the State has afforded him the right to assistance of 
appointed counsel in his defense.”1589 Justice Powell provided the fifth vote in 
a concurring opinion, but he argued that the Argersinger rule as interpreted in 
Scott “impair[s] the proper functioning of the criminal justice system” 
because it forces a judge to decide what the potential sentence will be before 
he knows the facts and issues of the case.1590 Moreover, Justice Powell 
believed that the ability of urban court systems to provide counsel in every 
case, or for rural communities to provide attorneys when they may be 
unavailable, requires that a more flexible approach to the right to counsel be 
adopted.1591

1582. 440 U.S. 367 (1979) (plurality opinion). See generally Herman & Thompson, Scott v. Illinois and 
the Right to Counsel: A Decision in Search of a Doctrine?, 17 Am. Crim. L. Rev. 71 (1979).

1583. 440 U.S. at 368 & n.2.
1584. Id. at 368.
1585. Id. at 373-74. It is unclear whether Scott requested counsel; it is clear, however, that he was 

convicted without the assistance of counsel and without notice of his right to retain counsel or to have 
counsel appointed. Id. at 375 (Brennan, J., with Marshall & Stevens, JJ., dissenting).

1586. 407 U.S. 25 (1972).
1587. 440 U.S. at 370 (citing Argersinger v. Hamlin, 407 U.S. 25, 37 (1972)).
1588. Id. at 372-73.
1589. Id. at 373-74. The Court reaffirmed Argersinger by refusing to apply to right to counsel cases the 

petty/nonpetty offense distinction used in jury trial cases. Id. at 371-74.
1590. Id. at 374-75 (Powell, J., concurring).
1591. Id.
1592. Id. at 375, 389 (Brennan, J., with Marshall & Stevens, JJ., dissenting). Justice Brennan noted that 

Argersinger rejected the jury trial six month delimiter because the right to counsel applies in all criminal 
prosecutions, but the right to a jury trial has been construed to apply only to nonpetty offenses. Id. at 378- 
79.

1593. 372 U.S. 335, 342-44 (1963) (right to counsel essential to fair trial, ensures presentation of effective 
defense, and maintains ideal that all persons have right to face their accuser with assistance of counsel).

Justice Brennan, writing for three of the dissenters, argued that the 
plurality’s interpretation ignored the plain meaning of both the sixth amend
ment and prior precedent by unduly restricting the fundamental right to 
counsel and turning the “reasoning of Argersinger on its head.”1592 1593 Justice 
Brennan contended that Argersinger's interpretation of Gideon v. Wain
wright'592 ensured the right to the assistance of counsel in any criminal trial in 



1979] Project: Criminal Procedure 489

which a convicted defendant is likely to be incarcerated.1594 According to 
Justice Brennan, the “authorized imprisonment” standard rather than the 
“actual imprisonment” standard more faithfully implements the right to 
counsel, for in all other areas the authorized, not the imposed, penalty 
provides the measure of the seriousness of an offense. 1595 Finally, Justice 
Brennan countered Justice Powell’s argument that the system cannot handle 
the burden of unlimited appointment of counsel with evidence that public 
defender systems are economical and have been implemented in most states 
without clogging the courts with inexperienced attorneys.1596 Justice 
Blackmun, in a separate dissent, argued that the right to counsel should 
attach whenever a criminal offense is punishable by more than six months’ 
imprisonment or whenever a criminal defendant is actually imprisoned.1597

1594. 440 U. S. at 379 (Brennan, J., with Marshall & Stevens, JJ., dissenting) (emphasis added).
1595. Id. at 382-83.
1596. Id. at 384-89.
1597. Id. at 389-90 (Blackmun, J., dissenting). Justice Blackmun based his argument on the theory that 

such a rule would benefit the participants in the criminal justice system by providing a "bright line” test 
that would be consistent with the petty/nonpetty offense distinction applicable to the right to a jury trial. 
Id. at 390.

1598. 18 U.S.C. § 3OO6A (1976) (federal courts required to establish plan to appoint counsel for those 
unable to afford same; plan must include funds to finance investigative, expert, and other services necessary 
to provide effective representation); Fed. R. Crim. P. 44(a) (indigent defendant entitled to appointment of 
counsel at every stage of proceedings from initial appearance through appeal).

1599. 18 U.S.C. § 3OO5A(c) (1976).
1600. See Ross v. Moffit, 417 U.S. 600, 618-19 (1974) (no constitutional right to appointed counsel for 

discretionary review in state appellate court or on petition for certiorari in United States Supreme Court).
1601. 18 U.S.C. § 3005 (1976).
1602. Compare United States v. Shepard, 576 F.2d 719, 727-28 (7th Cir.) (when no possibility of death 

penalty, no right to two appointed attorneys), cert, denied, 439 U.S. 852 (1978) and United States v. 
Weddell, 567 F.2d 767, 770 (8th Cir. 1977) (because second-degree murder no longer capital crime, no 
right to two attorneys), cert, denied, 436 U.S. 919 (1978) with United States v. Watson, 496 F.2d 1125, 
1126-29 & n.4 (4th Cir. 1973) (first-degree murder capital crime even if death penalty no longer 
permissible; defendant has statutory right to two attorneys).

1603. See Powell v. Alabama, 287 U.S. 45, 53 (1932) (defendant should be afforded opportunity to 
secure counsel of choice); United States v. Burton, 584 F.2d 485, 488-89 (D C. Cir. 1978) (defendant has 
right to retain counsel of choice as long as choice does not interfere with integrity of judicial process), cert, 
denied, 439 U.S. 1069 (1979).

1604. United States v. Ostrer, 597 F.2d 337, 341 (2d Cir. 1979); United States v. Kitchin, 592 F.2d 900, 

The constitutional right to counsel is embodied in various federal statutes 
and rules. Notwithstanding the Supreme Court’s decision in Scott, a defend
ant who is unable to afford retained counsel is entitled to appointed counsel in 
all criminal cases in federal court. 1598 In addition, federal law requires that 
appointed counsel must pursue a discretionary appeal1599 even though the 
Constitution does not require the appointment of counsel in such a case.1600 
Furthermore, a person indicted for treason or other capital crime has the 
right to the appointment of two attorneys.1601 The Seventh and Eighth 
Circuits, however, disagree with the Fourth Circuit over whether the term 
“capital crime” applies only to cases in which the death penalty may be 
imposed.1602

The sixth amendment right to counsel includes the right to retain and to be 
represented by the attorney of one’s choice.1603 This right, however, is not 
absolute and must be balanced against the government’s interest in the 
effective administration of justice.1604 Therefore, a court may refuse to grant a 
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continuance to allow replacement of retained counsel when to do so would 
unreasonably disrupt the proceedings.1605 A court also has the authority to 
limit a defendant’s selection of counsel to members of the bar.1606 The choice 
of appointed counsel, of course, may be restricted by the court as well.1607 1608

903 (5th Cir.), cert, denied, 100 S. Ct. 86 (1979). In Ostrer the Second Circuit upheld the trial court’s 
disqualification of defense counsel who had been previously employed as a government attorney. 597 F.2d 
at 341. During his employment, the attorney participated in criminal investigations and prosecutions that 
were closely related to the defendant’s case and thus was in a position to use privileged information 
obtained thereby. Id. at 339-40. Under those circumstances the court reasoned that continued representa
tion would violate the Code of Professional Responsibility. Id. Similarly, in Kitchin the defendant’s 
attorney was disqualified because his associate had worked in the United States Attorney’s office and had 
been involved in preliminary matters regarding the case. 592 F.2d at 903-05.

1605. United States v. Burton, 584 F.2d 485, 497-98 (D.C. Cir. 1978), cert, denied, 439 U.S. 1069 (1979). 
In Burton the court was asked to grant a continuance so that the defendent could replace his cocounsel who 
withdrew due to a conflict with lead counsel. Id. The defendant argued that he required a black attorney to 
communicate effectively with some witnesses and provide effective assistance of counsel. Id. The court held 
that because the defendant was not denied the effective assistance of his lead attorney, the denial of a 
continuance was not an abuse of discretion. Id. at 497-500.

1606. See United States v. Brown, 600 F.2d 248, 257 (10th Cir. 1979) (although court in its discretion 
may permit lay representation, refusal to do so does not violate sixth amendment); United States v. Benson, 
592 F.2d 257, 258 (5th Cir. 1979) (per curiam) (denial of motion to be represented by lay counsel does not 
violate sixth amendment right to counsel); United States v. Brown, 591 F.2d 307, 310 (5th Cir. 1979) 
(same); United States v. Young, 578 F.2d 216, 217 (8th Cir. 1978) (per curiam) (same); United States v. 
Anderson, 577 F.2d 258, 261 (5th Cir. 1978) (per curiam) (same); cf. Bundy v. Rudd, 581 F.2d 1126, 1129 
(5th Cir. 1978) (per curiam) (court refused to consider whether denial of pro hac vice representation 
violated defendant’s sixth amendment right when defendant had been offered assistance by local counsel), 
cert, denied, 441 U.S. 905 (1979).

1607. See United States v. Brown, 591 F.2d 307, 310 (5th Cir. 1979) (denial of request to choose 
appointed counsel does not violate sixth amendment).

1608. 429 U.S. 545 (1977).
1609 Id. at 551-52. In Weatherford an undercover agent was arrested with the defendant. Id. at 547. To 

maintain his cover, he participated in pretrial meetings with the accused and his counsel at which defense 
strategy was discussed, and later appeared at trial as a prosecution witness. Id. at 548-49. Despite the fact 
that the informant was invited to attend defense strategy meetings, the Fourth Circuit held that any 
knowing intrusion into the relationship to be a per se violation of the sixth amendment. Id. at 548-50. The 
Supreme Court reversed, citing the legitimate need of the state to maintain cover, the lack of intent to 
intrude, and the lack of evidence that the informant communicated defense strategy to the Government, as 
sufficient to vitiate any claim of harmful intrusion. Id. at 549-59.

1610. Id. at 557.
161 1. 577 F.2d 200 (3d Cir. 1978).
1612. Id. at 202. The attorney had in the past represented the informant but had no knowledge of his 

relationship with the Drug Enforcement Administration (DEA). Id. at 203.
1613. Id. Neither the defendant nor his attorney knew the codefendant was an informant in the case or 

that he had been a DEA agent in the past. Id.

Attorney-Client Relationship. The Supreme Court in Weatherford v.
Bursey'bOi held that the sixth amendment is not automatically violated when 
the Government knowingly arranges or permits an intrusion into the 
attorney-client relationship.1609 The Court in Weatherford found no unconsti
tutional intrusion into the attorney-client relationship when an informant was 
invited to participate in discussions between defendant and counsel but did 
not communicate defense strategy to the prosecution.1610 * The Third Circuit 
this term in United States v. Levylbi] applied Weatherford to a case in which 
an attorney represented both the informant and the accused.1612 When the 
prosecutor in Levy discovered that one of the defendants was an informant, he 
disclosed that fact to the court and defense counsel.1613 The court held that
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because there was evidence of disclosure of trial strategy to the Government, 
such disclosure was prejudicial per se and required dismissal of the indict
ment, notwithstanding a lack of intent to intrude and a legitimate need to 
maintain the informant’s cover in a complex drug investigation.1614 The Levy 
case also illustrates that whenever a defendant alleges that there has been an 
intrusion into the attorney-client relationship by a government informant, the 
trial court has a duty to hold an evidentiary hearing to determine whether the 
informant participated in defense strategy conferences and disclosed con
fidential communications to the Government.1615

1614. Id. at 202, 205, 207-210.
1615. Id. at 204-05; see United States v. Kleifgen, 557 F.2d 1293, 1297 (9th Cir. 1977) (remanding for 

evidentiary hearing to determine whether Government interview of defendant’s former counsel in absence 
of defendant’s current attorney violated privilege); cf. United States v. VanDeveer, 577 F.2d 1016, 1018 
(5th Cir. 1978) (per curiam) (when trial judge conducts posttrial evidentiary hearing and has working 
knowledge of case, failure to engage in type of particularized inquiry normally required not abuse of 
discretion).

1616. See McMann v. Richardson, 397 U.S. 759, 770-71 (1970) (attorney’s advice regarding guilty plea 
must be within range of competence demanded of attorneys in criminal cases); Powell v. Alabama, 287 
U.S. 45, 71 (1932) (failure to appoint counsel until morning of trial violated sixth amendment by 
precluding effective assistance of counsel).

1617. McMann v. Richardson, 397 U.S. 759, 771 (1970).
1618. Id.
1619. No. 72-1283 (D.C. Cir. July 10, 1979) (en banc).
1620. Id. slip op. at 17-18 (plurality opinion) (Leventhal, J., with McGowan, Tamm & Wilkey, JJ .). 

Willie DeCoster was arrested in 1970 and convicted of aiding and abetting an armed robbery. Id. slip op. at 
3-4. When the conviction was first appealed in 1973, the appellate panel raised the issue of ineffective 
assistance of counsel sua sponte, thus beginning the chain of proceedings that culminated in this term’s en 
banc decision. United States v. Decoster (Decoster I), 487 F.2d 1197, 1201 (D.C. Cir. 1973). The court in 
Decoster I held that a defendant is entitled to the reasonably competent assistance of an attorney acting as 
his diligent, conscientious advocate and set forth specific criteria that trial courts should apply in 
determining whether the standard has been met. Id. at 1203-04. On remand, the district court found that 
counsel’s assistance had been effective and denied the defendant’s motion for a new trial. Decoster III slip 
op. at 5. A panel of the District of Columbia Circuit reversed the district court’s decision, holding that the 
defendant had been denied effective assistance because trial counsel failed to conduct a factual 
investigation. United States v. Decoster (Decoster II), No. 72-1283 (D.C. Cir. Oct. 19, 1976) (unpublished 
opinion) (Bazelon, C.J.), rev'd en banc, No. 72-1283 (D.C. Cir. July 10, 1979). On March 17, 1977 the court 
granted the Government’s motion for rehearing en banc, vacating the panel opinion. Decoster III, slip op. 
at 5.

Effective Assistance. The sixth amendment guarantees not only the
right to counsel, but the effective assistance of counsel.1616 The Supreme Court 
has held that an attorney’s advice regarding guilty pleas must be “within the 
range of competence demanded of attorneys in criminal cases,”1617 but has 
otherwise left the determination of effectiveness to the “good sense and 
discretion” of the trial courts, with the admonition that they must strive to 
maintain proper standards of performance by attorneys.1618 This term in 
United States v. Decoster (Decoster III)'6'9 the District of Columbia Circuit 
addressed three fundamental issues arising from the application of the 
effective assistance requirement to counsel’s performance: What standard 
determines effective assistance, how that standard should be applied to the 
facts of a particular case, and which party has the burden of proving that 
ineffective assistance may or may not have prejudiced the defendant.1620

In its plurality opinion, the court in Decoster III defined ineffective 
assistance as “serious incompetency, inefficiency, or inattention of coun
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sei—behavior of counsel falling measurably below that which might be 
expected from an ordinarily fallible lawyer.”1621 The court, however, was not 
overly concerned with the precise language used to express the standard, 
recognizing that various formulations are necessarily limited efforts to 
indicate that courts will condemn only an egregious performance.1622 The 
First,1623 Fifth,1624 and Ninth1625 Circuits have defined the standard as 
“reasonably effective assistance.” The Fourth1626 and Sixth1627 Circuits have 
defined the standard as “assistance within the range of competence.” The 
Eighth Circuit has defined it as “the exercise of customary skills and diligence 
of a reasonably competent attorney under similar circumstances.”1628 And the

1621. Decoster III slip op. at 17-18 (Leventhal, J., with McGowan, Tamm & Wilkey, JJ.). This standard 
was first enunciated by the Massachusetts Supreme Court in Commonwealth v. Saferian, 366 Mass. 89, 96, 
315 N.E.2d 878, 883 (1974). See Decoster III slip op. at 17 (discussing Saferian).

1622. Decoster III slip op. at 17. The District of Columbia Circuit prior to Decoster I maintained “gross 
incompetence” as its standard. Id. slip op. at 18. Judge Leventhal viewed the newer standard as a 
refinement of the language but not the substance of the old standard. Id. slip op. at 18 n.61. In a concurring 
opinion Judge Robinson noted that although the four judges who wrote Decoster III opinions used different 
language to describe the relevant standard, each emphasized that counsel’s breach must be serious and that 
the defendant must show that a breach in fact occurred. Id. slip op. at 4 (Robinson, J., concurring in 
result).

1623. See United States v. Bosch, 584 F.2d 1113, 1120-21 (IstCir. 1978) (attorney’s failure to object to 
evidence of defendant’s prior conviction that was patently excludable violated standard of reasonably 
competent assistance; court rejected standard that error must render trial farce and mockery).

1624. See Rummel v. Estelle, 590 F.2d 103, 104-05 (5th Cir.) (per curiam) (claim that pretrial 
investigation and preparation were inadequate required remand for factual determination whether counsel 
was reasonably likely to render and did render reasonably effective assistance), cert, granted, 99 S. Ct. 2403 
(1979); United States v. Addison, 589 F.2d 252, 253 (5th Cir. 1979) (per curiam) (attorney’s failure to 
introduce possibly exculpatory evidence not sufficient to show denial of reasonably effective assistance 
when evidence not strong and no other errors alleged); United States v. Jones, 580 F.2d 785, 788 (5th Cir. 
1978) (attorney’s failure to investigate intricacies of printing industry not denial of reasonably effective 
assistance because attorney examined witnesses adequately); United States v. Johnson, 575 F.2d 1347, 1359 
(5th Cir. 1978) (examination of entire record, including counsel’s preservation of five grounds for appeal, 
showed reasonably effective assistance), cert, denied, 440 U.S. 907 (1979).

1625. See United States v. Brackenridge, 590 F.2d 810, 811 (9th Cir.) (per curiam) (counsel’s decision 
not to move for judgment of acquittal at end of prosecution’s case-in-chief within range of behavior of 
reasonably competent attorney), cert, denied, 440 U.S. 985 (1979); United States v. Currie, 589 F.2d 993, 
995 (9th Cir. 1979) (alleged errors involving cross-examination, trial motions, and briefing insufficient to 
show ineffective assistance; errors must be those reasonably competent attorney acting as diligent, 
conscientious advocate would not have made); Cooper v. Fitzharris, 586 F.2d 1325, 1329 (9th Cir. 1978) 
(en banc) (defendant entitled to reasonably competent and effective representation and need not prove that 
counsel’s errors made farce and mockery of trial), cert, denied, 440 U.S. 974 (1979).

1626. See United States v. Wyatt, 591 F.2d 260, 267 (4th Cir. 1979) (failure of counsel to discover that 
trial judge had participated in earlier trial implicating defendant or to object even if he had known was 
within range of competence); Sallie v. North Carolina, 587 F.2d 636, 640-41 (4th Cir. 1978) (failure to 
investigate and object to reasonable search was product of informed judgment within range of competence), 
cert, denied, 441 U.S. 911 (1979); Springer v. Collins, 586 F.2d 329, 332-33 (4th Cir. 1978) (attorney’s 
decision not to investigate and develop defense of insanity within range of competence because attorney’s 
lengthy acquaintance with defendant and facts of case gave no reason to suspect insanity), cert, denied, 440 
U.S. 923 (1979); Fuller v. Luther, 575 F.2d 1098, 1101 (4th Cir. 1978) (remand for factual determinations 
concerning alleged errors by counsel and for application of “within the range of competence" standard 
rather than “farce and mockery” standard).

1627. See Canary v. Bland, 583 F.2d 887, 890 (6th Cir. 1978) (ineffective assistance found when no 
reasonable trial strategy could have justified failure to challenge evidence of prior conviction that could 
increase sentence from five years to life).

1628. The Eighth Circuit is the only circuit to apply this particular formulation of the standard. See 
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Seventh Circuit has defined it as “performance that meets a minimum 
professional standard.”* 1629 Only the Second and Tenth Circuits still apply the 
traditional standard under which only conduct that shocks the court’s 
conscience or makes a farce and mockery of justice will constitute ineffective 
assistance.1630 This term two circuits abandoned the latter standard, recogniz
ing that the right to effective assistance is governed by the sixth amendment 
and not by fourteenth amendment due process concepts.1631 As previously 

Nevels v. Parratt, 596 F.2d 344, 346-47 (8th Cir. 1979) (counsel’s decision not to move for mistrial after in 
camera hearing concerning possible jury misconduct was exercise of best trial judgment in keeping with 
standard); Witham v. Mabry, 596 F.2d 293, 298 (8th Cir. 1979) (failure to move for change in venue 
despite possible prejudice created by national publicity not failure to exercise customary skill; court 
respected attorney’s assessment that disadvantages of changing venue outweighed advantages); United 
States v. Hood, 593 F.2d 293, 297-98 (8th Cir. 1979) (counsel exercised customary skill and diligence in 
deciding that motions for acquittal, mistrial, and new trial were inappropriate); United States v. Lewis, 585 
F.2d 915, 918 (8th Cir. 1978) (defense of insanity to narcotics possession charge not likely to be considered 
essential to case by reasonable attorney; counsel rendered effective assistance when another defense 
chosen); United States v. Cohen, 583 F.2d 1030, 1045 (8th Cir. 1978) (record indicated no evidence that 
counsel did not exercise care and skill of competent lawyer in similar circumstances); United States v. 
Beran, 580 F.2d 324, 326-28 (8th Cir. 1978) (allegations of inadequate trial preparation, drinking during 
trial, and failure to move for severance of counts, mistrial, and new trial unsuccessful when measured 
against standard), cert, denied, 440 U.S. 946 (1979); Reynolds v. Mabry, 574 F.2d 978, 981 (8th Cir. 1978) 
(failure to investigate circumstances of arrest and search not ineffective assistance when attorney 
competently decided that insanity was only defense).

The standard employed by the Third Circuit is similar in that counsel is required to exercise the level of 
skill and knowledge customary to the time and place of representation. See Moore v. United States, 432 
F.2d 730, 736 (3d Cir. 1970) (representation adequate under "customary skill and knowledge” standard 
even though counsel appointed day before trial).

1629. See United States v. Fleming, 594 F.2d 598, 606-07 (7th Cir.) (defendant received assistance of 
counsel meeting minimum professional standard when counsel’s failure to ask for certain jury instructions, 
to move to suppress eyewitness identification, and to object to hearsay testimony defensible as plausible 
trial strategy), cert, denied, 99 S. Ct. 2863 (1979).

1630. See United States v. Brown, 600 F.2d 248, 257-58 (10th Cir. 1979) (because case simple, last 
minute appointment of counsel did not make trial farce and mockery of justice); United States v. Nelson, 
582 F.2d 1246, 1250 (10th Cir. 1978) (failure of counsel to file motion to dismiss for violation of double 
jeopardy clause did not, under circumstances, render trial mockery of justice or sham), cert, denied, 430 
U.S. 1079 (1979); United States v. Curci, 577 F.2d 815, 819 (2d Cir. 1978) (standard for nonlawyer officer 
representing individual at court-martial proceeding same as for civilian counsel; allegations insufficient to 
show that proceedings made farce and mockery of justice); United States v. Fitts, 576 F.2d 837, 839 (10th 
Cir. 1978) (although counsel’s mistake resulted in exclusion of alibi witnesses, examination of entire record 
showed that performance did not render trial sham and mockery of justice that shocks conscience of court).

1631. The First and Ninth Circuits had previously followed the “farce and mockery” standard on the 
theory that the sixth amendment guaranteed only the assistance of counsel and therefore that claims of 
incompetence must be measured by fourteenth amendment concepts of fairness. Cooper v. Fitzharris, 586 
F.2d 1325, 1328-29 (9th Cir. 1978) (en banc), cert, denied, 440 U.S. 974 (1979); United States v. Bosch, 584 
F.2d 1113, 1120-21 (1st Cir. 1978). This view was replaced by a recognition that the sixth amendment’s 
right to counsel includes a guarantee of competence greater than that afforded by the fourteenth 
amendment. 584 F.2d at 1120-21.

Prior to resolving the issue of whether ineffective assistance is defined by the reasonably effective 
assistance standard or merely the farce and mockery standard, the First and Ninth Circuits decided cases 
in which they found assistance effective when judged by either standard. See, e.g., United States v. 
Richardson, 586 F.2d 661, 666 (9th Cir. 1978) (no substantial evidence presented that counsel’s aid 
ineffective by either standard); United States v. Ritch, 583 F.2d 1179, 1182 (1st Cir.) (failure to move to 
suppress evidence, to interview potential witness, and to object to hearsay testimony not breach of either 
standard), cert, denied, 439 U.S. 970 (1978); Farrow v. United States, 580 F.2d 1339, 1361 (9th Cir. 1978) 
(counsel’s performance during sentencing phase of trial did not violate reasonably effective assistance 
standard; court need not consider whether performance violated any lesser standard); United States v. 
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noted, the Supreme Court has never explicitly defined the minimum degree of 
effectiveness necessary for sixth amendment purposes despite recommenda
tions by some of its members that it do so.1632

Walls, 577 F.2d 690, 699 (9th Cir.) (meritless claims such as counsel’s use of photostat copy of deed rather 
than original at trial failed to show ineffective assistance under either standard), cert, denied, 439 U.S. 893 
(1978).

1632. See Maryland v. Mazullo, 435 U.S. 1011, 1011 (1978) (White, J., with Rehnquist, J., dissenting 
from denial of certiorari) (Supreme Court has responsibility to determine what level of competence satisfies 
constitutional demands). The Court this Term granted certiorari in a case involving allegations of 
ineffective assistance of counsel; thus, this issue may soon be resolved. Rummel v. Estelle, 590 F.2d 103 
(5th Cir.), cert, granted, 99 S. Ct. 2403 (1979).

1633. United States v. Decoster (Decoster I), 487 F.2d 1197, 1203-04 (D.C. Cir. 1973). The court held 
that counsel should be guided by the American Bar Association’s standards for the defense function; the 
standards recommended substantive guidelines including: (1) adequate conferences with the client to 
ascertain possible defenses and to discuss strategy; (2) informing the client of his rights and taking the 
necessary steps to preserve them; and (3) full investigation of both legal and factual issues to determine 
what tactics to use at trial. Id; see ABA Standards, supra note 1. See generally Tague, The Attempt to 
Improve Criminal Defense Representation, 15 Am. Crim. L. Rev. 109 (1977).

1634. United States v. Decoster (Decoster III), No. 72-1283, slip op. at 22 (D.C. Cir. July 10, 1979) (en 
banc) (plurality opinion) (Leventhal, J., with McGowan, Tamm & Wilkey, JJ.).

1635. Id. slip op. at 10, 22.
1636. Id. slip op. at 10.
1637. Id. slip op. at 22. Judge Leventhal feared that close scrutiny of defense counsel’s performance 

would make the adversary system more inquisitorial in nature. Id. slip op. at 23. He warned against 
tampering with a system that, “warts and all,” has worked to provide salutory protection for the rights of 
the defendant. Id. In a separate opinion, Judge MacKinnon interpreted the Decoster I guidelines as 
generally phrased duties that allowed for the exercise of judgment and adjustment to the widely varying 
facts of criminal cases. Id. slip op. at 13-14 (MacKinnon, J., with Tamm & Robb, JJ., concurring in result). 
Contrary to the plurality opinion, however, he concluded that the guidelines did not prevent the 
determination of effective assistance from resting on the facts of each case. Id. slip op. at 12-16.

1638. Id. slip op. at 5-8 (Bazelon, J., with Wright, C.J., dissenting) (emphasis added).

Having set forth the standard by which to judge effective assistance, 
Decoster III addressed the issue of how that standard is to be applied to the 
facts of a particular case. Six years earlier, a panel of the District of Columbia 
Circuit in Decoster I had set forth a list of duties that, if substantially 
breached, would require a finding of ineffective assistance unless the prosecu
tion could show that the defendant had not been prejudiced by that breach.1633 
The plurality in Decoster III rejected this use of definitive criteria and instead 
adopted a “judgmental” approach to the problem of applying the general 
standard to the particular facts of each case.1634 Judge Leventhal reasoned 
that the defense attorney’s function consists in large part of applying 
professional judgment to an infinite variety of decisions, and therefore that a 
determination of ineffective assistance cannot be divorced from a considera
tion of the peculiar facts and circumstances that influenced counsel’s 
judgment. 1635 In the context of such a factual determination, categorical rules 
were found to be inappropriate.1636 Moreover, adherence to strict criteria 
would necessarily require a trial court to inquire into the attorney-client 
relationship and thus would not only undercut the sensitive nature of that 
relationship, but would also impinge on an attorney’s freedom to make oft- 
needed quick judgments.1637

Judge Bazelon, the author of Decoster I, vehemently dissented from the 
plurality’s rejection of strict criteria, arguing that the adoption and enforce
ment of specific standards of attorney competence were necessary to ensure 
adequate representation of all defendants. 1638 He reasoned that the vague 
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effective assistance standard adopted by the plurality would guarantee a lesser 
degree of competence for indigents for whom counsel are appointed than for 
defendants who are able to retain counsel.1639 Although Judge Bazelon 
acknowledged that it would be a mistake to “engrave in stone” all rules of 
attorney performance, he maintained that the failure to fulfill certain 
minimum duties presumptively constitutes ineffective assistance unless ade
quately justified.1640

No other circuits have adopted specific criteria to determine whether there 
has been a breach of the general standard for effective assistance;1641 rather, 
they have chosen to assess claims of ineffective assistance in light of the 
particular facts of each case.1642 In reviewing such claims, the courts will look 
to the entire record to determine whether an attorney’s overall performance 
has met the relevant standard for effective assistance.1643 The courts, however, 
have been careful not to let hindsight or second-guessing influence their 
determination of effectiveness, and have generally deferred to counsel’s 
discretion to choose among reasonable trial tactics.1644 Blatantly meritless

1639. Id. slip op. at 5-6.
1640. Id slip op. at 29-30.
1641. The Ninth Circuit this term explicitly rejected a “checklist" approach. Cooper v. Fitzharris, 586 

F.2d 1325, 1330 (9th Cir. 1978) (en banc) (although particularized elements of minimal performance might 
enhance objectivity of general standard, it is unwise to restrict constitutional requirement to list of essential 
elements applicable to infinite variety of factual situations), cert, denied, 440 U.S. 974 (1979).

1642. See, e.g., Rummel v. Estelle, 590 F.2d 103, 105 (5th Cir.) (per curiam) (each case depends on facts 
and particular conduct of parties; remand for evidentiary hearing to determine whether counsel failed to 
conduct adequate pretrial investigation), cert, granted. 99 S. Ct. 2403 (1979); Sallie v. North Carolina, 587 
F.2d 636, 641 (4th Cir. 1978) (failure to object to evidence resulting from search raises serious questions of 
ineffective assistance, but does not require reversal when record shows search not unreasonable), cert, 
denied, 99 S. Ct. 2009 (1979); United States v. Gerardi, 586 F.2d 896, 899 (1st Cir. 1978) (decision not to 
poll jury reasonable because counsel at time had no reason to suspect verdict not unanimous); United 
States v. Cooper, 580 F.2d 259, 263 (7th Cir. 1978) (given defendant’s lack of cooperation, counsel 
conducted reasonably competent defense); Wilson v. Cowan, 578 F.2d 166, 168 (6th Cir. 1978) (because 
prosecution’s case depended entirely on eyewitness identification of defendant at scene of robbery, failure 
of attorney to call alibi witness when no other defense existed constituted ineffective assistance); United 
States v. Walker, 576 F.2d 253, 256 (9th Cir. 1978) (per curiam) (claim of ineffective assistance summarily 
dismissed with conclusion that counsel had done “best he could in the circumstances”), cert, denied, 439 
U.S. 1081 (1979).

1643. See, e.g., Wilson v. Cowan, 578 F.2d 166, 168 (6th Cir. 1978) (failure to call alibi witness, coupled 
with other less egregious errors, deprived defendant of effective assistance of counsel); Curci v. United 
States, 577 F.2d 815, 819-20 (2d Cir. 1978) (allegations of failure to raise defenses, improper advice to 
defendant concerning decision to testify, and foolish stipulation to element of charge insufficient to 
establish ineffective assistance when considered individually or collectively); United States v. Fitts, 576 
F.2d 837, 839 (10th Cir. 1978) (despite counsel’s failure to supply Government with list of alibi witnesses, 
which resulted in exclusion of those witnesses, effective assistance on record as a whole); United States v. 
Johnson, 575 F.2d 1347, 1359 (5th Cir. 1978) (allegations of failure to investigate, inept trial techniques, 
and inadequate cross-examination dismissed because entire record showed reasonably effective perform
ance, as evidenced by counsel’s preservation of five separate grounds for appeal), cert, denied, 440 U.S. 907 
(1979).

1644. See, e.g., Nevels v. Parratt, 596 F.2d 344, 347 (8th Cir. 1979) (decision not to move for mistrial 
after in camera hearing concerning possible jury misconduct is exercise of counsel’s best trial judgment that 
should not be second-guessed); Witham v. Mabry, 596 F.2d 293, 298 (8th Cir. 1979) (attorney’s judgment 
not to seek change of venue or ask for continuance despite potentially prejudicial publicity should not be 
second-guessed by court when some reasons exist to support decision); United States v. Fleming, 594 F.2d 
598, 607 (7th Cir.) (although attorney should have requested jury instructions concerning identification of 
defendant, tactical errors do not raise presumption of failure to meet constitutional standard), cert, denied. 
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claims and unsubstantiated allegations will not sustain claims of ineffective 
assistance;1645 courts will find ineffective assistance only when prejudicial 
error has been clearly demonstrated1646 and will remand when there has been 
a serious indication of ineffective assistance.1647 Although the totality of the

99 S. Ct. 2863 (1979); United States v. Wyatt, 591 F.2d 260, 267 (4th Cir. 1979) (that attorney’s decision to 
have judge rather than jury hear case may have been tactical error irrelevant to consideration of whether 
decision constituted ineffective assistance); United States v. Currie, 589 F.2d 993, 995 (9th Cir. 1979) 
(claims that counsel did not pinpoint cross-examination, made no motion for judgment of acquittal, and 
failed to enter requested items in brief either meritless or defensible as valid trial tactics); United States v. 
Pietras, 589 F.2d 392, 393-94 (8th Cir. 1979) (per curiam) (claims concerning admission of evidence, 
failure to call witnesses, and failure to use consent defense to kidnapping charge amount to improper 
second-guessing of trial strategy); Zapata v. Estelle, 588 F.2d 1017, 1022 (5th Cir. 1979) (counsel not 
incompetent because choice of self-defense rather than insanity in murder case reasonable strategic 
decision); Sallie v. North Carolina, 587 F.2d 636, 640-41 (4th Cir. 1978) (although court will not second- 
guess basic trial strategy such as examination of witnesses, failure to object to fruits of potentially illegal 
search will be scrutinized), cert, denied, 99 S. Ct. 2009 (1979); United States v. Gerardi, 586 F.2d 896, 899 
(1st Cir. 1978) (counsel’s decision not to poll jury, even if unwise in hindsight when court discovered 
verdict not unanimous, constituted effective assistance at time); United States v. Lewis, 585 F.2d 915, 918 
(8th Cir. 1978) (counsel’s error in rejecting insanity defense not ineffective assistance when reasonable 
tactical judgment exercised); United States v. Beran, 580 F.2d 324, 327 (8th Cir. 1978) (counsel’s decision 
not to move for mistrial or new trial not ineffective assistance because strategic choices not to be second- 
guessed by court), cert, denied, 440 U.S. 946 (1979).

1645. See, e.g., Hanna v. Wainwright, 588 F.2d 435, 436 (5th Cir. 1979) (per curiam) (when possession 
of contraband at issue, failure to call witness to testify concerning ownership of same not ineffective 
assistance); United States v. Johnson, 582 F.2d 1186, 1188 (8th Cir. 1978) (per curiam) (general allegation 
of failure to investigate insufficient unless substantiated by specific claims); United States v. Robinson, 580 
F.2d 783, 785 (5th Cir. 1978) (per curiam) (counsel’s failure to raise defense that Government had violated 
Interstate Agreement on Detainers Act not ineffective assistance when Agreement had no application to 
case); United States v. Jackson, 578 F.2d 1162, 1163 (5th Cir. 1978) (per curiam) (unless defendant raises 
particular allegations of ineffective assistance, court will not examine attorney’s performance).

1646. See Passmore v. Estelle, 594 F.2d 115, 118 (5th Cir. 1979) (retained attorney's submission of one- 
sentence appellate brief tantamount to no representation in violation of due process); United States v. 
Busic, 592 F.2d 13, 31 (2d Cir. 1978) (Feinberg, J., concurring and dissenting) (prejudicial nature and tone 
of court’s numerous interruptions of defense counsel’s summation deprived defendant of effective 
assistance); United States v. Bosch, 584 F.2d 1113, 1122 (1st Cir. 1978) (when reasonably competent 
attorney would know that admission of defendant's past record could only result in harm, failure of defense 
counsel to object amounts to unreasonable ignorance or neglect); Canary v. Bland, 583 F.2d 887, 890 (6th 
Cir. 1978) (no reasonable trial strategy could have warranted attorney’s failure to challenge evidence of 
prior conviction that could increase sentence from five years to life); United States v. Alvarez, 580 F.2d 
1251, 1256 (Sth Cir. 1978) (actual conflict of interest for counsel representing more than one defendant 
constitutes ineffective assistance); Wilson v. Cowan, 578 F.2d 166, 168 (6th Cir. 1978) (failure to call alibi 
witness ready to testify ineffective assistance when alibi only defense available); Gaines v. Hopper, 575 F.2d 
1147, 1148-50 (5th Cir. 1978) (per curiam) (counsel rendered ineffective assistance when no attempt made 
to develop case for defendant charged with murder despite existence of list of witnesses to murder and 
defendant’s statement that he had been provoked).

1647. See Canal Zone v. Castillo, 590 F.2d 114, 115 (5th Cir. 1979) (per curiam) (remand for 
determination whether counsel adequately explained right to appeal and right to counsel on appeal); 
Rummel v. Estelle, 590 F.2d 103, 105 (5th Cir.) (per curiam) (remand for factual determination whether 
counsel fulfilled duty of pretrial investigation and preparation), cert, granted, 99 S. Ct. 2403 (1979); 
Friedman v. United States, 588 F.2d 1010, 1017 (5th Cir. 1979) (per curiam) (remand for evidentiary 
hearing when defendant’s allegations about inadequacy of counsel’s performance supported by detailed 
petition, previous complaints about counsel, and request by counsel for more assistance); United States v. 
Guerra, 588 F.2d 519, 521 (5th Cir. 1979) (counsel’s failure to object to admission of defendant’s note used 
by Government to imply admission of guilt required remand for determination whether reasonable 
explanation for such failure existed); Wood v. Zahradnick, 578 F.2d 980, 982 (4th Cir. 1978) (attorney not 
entitled to rely on own belief about defendant’s mental condition when insanity possible defense; remand to 
determine whether defendant psychotic at time of crime).
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circumstances is considered, specific errors that have led to findings of 
ineffective assistance are the failure to conduct sufficient pretrial investiga
tion,1648 the failure to call alibi witnesses,1649 and the failure to object to the 
improper admission of damaging evidence.1650

Once it has been shown that the applicable standard of competence has 
been breached, the question of prejudice must be addressed. The court in 
Decoster III applied a two-fold analysis to determine which party bears the 
burden of proving prejudice or lack thereof, and the extent to which the 
defendant must be prejudiced by a breach before ineffective assistance will be 
found.1651 The plurality held that the defendant must initially demonstrate 
that a breach of the standard had a "likelihood of effect” on the outcome of 
the trial, whereupon the burden shifts to the Government to show that there 
was in fact no prejudice. 1652 In so holding, the plurality rejected the argument 
that the defendant should bear the heavier burden of proving that errors by 
counsel resulted in actual and substantial prejudice to this defense. 1653 Three 
members of the court disagreed with this conclusion, contending that a 
breach of the performance standard alone establishes a constitutional viola
tion and that the defendant should bear only the burden of proving that 
breach.1654 Thereafter, according to the dissenters, unless the Government 
successfully meets its burden of proving that the breach was harmless error, 
the court must find ineffective assistance. 1655 Unlike the District of Columbia

1648. Gaines v. Hopper, 575 F.2d 1147, 1148-50 (5th Cir. 1978) (per curiam).
1649. Wilson v. Cowan, 578 F.2d 166, 168 (6th Cir. 1978).
1650. Canary v. Bland, 583 F.2d 887, 890 (6th Cir. 1978).
1651. United States v. Decoster (Decoster III), No. 72-1283, slip op. at 37 (D.C. Cir. July 10, 1979) (en 

banc) (plurality opinion) (Leventhal, J., with McGowan, Tamm & Wilkey, JJ).
1652. Id. (emphasis added). The plurality concluded that although it did not approve of counsel’s 

belated effort to interview codefendants and his lack of diligence in obtaining defendant’s release on bond, 
the total failure of the defendant to show that counsel’s deficiencies had a likely effect on the outcome of the 
trial prevented a finding of ineffective assistance. Id. slip op. at 31, 33, 34.

1653. Id. slip op. at 36-37. Judge MacKinnon would have required proof of actual prejudice. Id. slip op 
at 33 (MacKinnon, J., with Tamm & Robb, JJ., concurring). He concluded that not only did Decoster have 
difficulty showing that counsel had substantially breached his duty of pretrial investigation, but that there 
was also no evidence that any misconduct prejudiced Decoster. Id. slip op. at 35-38. Rather, clear evidence 
of defendant’s guilt precluded a finding of prejudice. Id. slip op. at 38-39.

1654. Id. slip op. at 14 (Robinson, J., concurring in result); id. slip op. at 54 (Bazelon, J., with Wright, 
C.J., dissenting); id. slip op. at 1 (Wright, C.J., with Bazelon & Robinson, JJ., dissenting).

1655. Id. slip op. at 14, 30 (Robinson, J., concurring in result); id. slip op. at 54-60 (Bazelon, J . with 
Wright, C.J., dissenting); id. slip op. at 1 (Wright, C.J., with Bazelon & Robinson, JJ., dissenting). Judge 
Robinson based his argument on the ground that because the sixth amendment is a positive guarantee of 
effective assistance and because the scope of the injury is often not readily identifiable or probable, there is a 
presumption that substandard assistance automatically violates the sixth amendment. Id. slip op. at 25 
(Robinson, J., concurring in result). In Judge Bazelon’s view, the requirement that a defendant prove 
prejudice is found in the fifth amendment right to a fair trial and is therefore inapplicable to the sixth 
amendment right to effectiuve assistance. Id. slip op. at 54 n.121 (Bazelon, J., with Wright, C.J., 
dissenting). The Government, however, should be entitled to show harmless error to spare defendants, 
prosecutors, and the courts from futile repetitions of the trial process. Id. slip op. at 27. Furthermore, Judge 
Bazelon supplemented his legal analysis with a policy argument that the sixth amendment guarantee of 
effective assistance should play a central role in eliminating inadequate representation of the poor; thus, 
proof of substandard performance on the part of defense counsel requires reversal unless the error is 
harmless. Id. slip op. at 26.

Judge Robinson concluded that Decoster’s counsel “failed miserably” to provide adequate assistance 
because he made no real effort to tap sources of information such as codefendants and prosecution 
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Circuit, a majority of the circuits follow the traditional approach and require 
that the defendant show actual prejudice once he has alleged substandard 
performance.* 1656

witnesses. Id. slip op. at 39 (Robinson, J., concurring in the result). He was convinced, however, that the 
record showed that the violation was harmless given the Government’s positive proof, the number of 
Government witnesses, the consistency of their testimony, and the improbability of misidentification of 
Decoster. Id. slip op. at 39-40. Judge Bazelon, on the other hand, argued that the Government had not 
proved harmless error because it had failed to show that every error had no impact on the outcome of the 
trial Id. slip op. at 68 (Bazelon, J., with Wright, C.J., dissenting). He thought the overwhelming proof of 
guilt adduced at trial was insufficient to show that no prejudice resulted because the very ineffectiveness of 
Decoster’s counsel may have been responsible for the strength of that proof. Id. slip op. at 61-62.

1656. See, e.g., United States v. Runge, 593 F.2d 66, 70 (8th Cir. 1979) (per curiam) (defendant failed to 
demonstrate that short trial preparation time prejudicial); Fulford v. Blackbum, 593 F.2d 17, 19 (5th Cir. 
1979) (attorney’s negotiation of impermissible sentence not ineffective assistance because defendant could 
not have received lesser sentence); United States v. Brackenridge, 590 F.2d 810, 811 (9th Cir.) (per curiam) 
(counsel's failure to move for judgment of acquittal at close of prosecution’s case-in-chief not ineffective 
assistance because not prejudicial to defendant), cert, denied, 440 U.S. 985 (1979); Thomas v. Estelle, 588 
F.2d 170, 171 (5th Cir. 1979) (per curiam) (appointment of counsel two days before trial resulting in his 
inability to investigate alibi witnesses not prejudicial because affidavits showed that testimony would not 
have aided defendant at trial); Sallie v. North Carolina, 587 F.2d 636, 641 (4th Cir. 1978) (failure to object 
to introduction of evidence resulting from warrantless search not prejudicial when record showed search 
reasonable), cert, denied, 441 U.S. 911 (1979); United States v. Ritch, 583 F.2d 1179, 1183 (1st Cir.) 
(defendant did not meet burden of proving prejudice despite fact that counsel appointed six days before 
trial), cert, denied, 438 U.S. 970 (1978); Salter v. Johnson, 579 F.2d 1007, 1009 (6th Cir.) (per curiam) 
(untimely filing of pretrial motion to suppress evidence not sufficient to prove ineffective assistance because 
defendant failed to prove that grounds existed to grant motion even if timely filed), cert, denied, 439 U.S. 
989 (1978).

1657. See Harris v. Estelle, 583 F.2d 775, 777 (5th Cir. 1978) (per curiam) (State’s failure to provide 
defense counsel with verbatim transcript of his 1952 murder trial did not deprive defendant of effective 
assistance when suitable alternative available), cert, denied, 100 S. Ct. 237 (1979); United States v. Arroyo- 
Angulo, 580 F.2d 1137, 1143-44 (2d Cir.) (court’s decision to conduct in camera hearings involving 
codefendants’ motions to suppress without presence of defendant’s counsel did not render assistance 
ineffective when inculpatory material excised and not used against defendant at trial), cert, denied, 439 U.S. 
913 (1978); United States v. Waldman, 579 F.2d 649, 653 (1st Cir. 1979) (court’s denial of continuance did 
not deny defendant effective assistance when two continuances previously granted and court found no 
evidence that defense would have improved with more time); cf. United States v. Dipp, 581 F.2d 1323, 1327 
(9th Cir. 1978) (failure to provide tape of defendant’s conversation pursuant to discovery order may have 
impeded counsel’s effectiveness; however, ineffective assistance no defense to subsequent perjury prosecu
tion), cert, denied, 439 U.S. 1071 (1979).

1658. See United States v. Busic, 592 F.2d 13, 31 (2d Cir. 1978) (Feinberg, J., concurring and dissenting) 
(repeated interruptions by trial judge and prosecutor deprived defendants’ counsel of fair opportunity to 
argue clients’ case to jury).

1659. See United States v. Brown, 600 F.2d 248, 257-58 (10th Cir. 1979) (because case simple, 
appointment of counsel on day of trial did not render assistance ineffective); United States v. Runge, 593 
F.2d 66, 70 (8th Cir. 1979) (per curiam) (two week trial preparation time not denial of effective assistance 
when record showed that attorney performed competently); Thomas v. Estelle, 588 F.2d 170, 171 (Sth Cir. 
1979) (per curiam) (appointment of attorney two days before trial and subsequent denial of severance 

The constitutional right to effective assistance not only ensures that 
counsel will perform adequately, but it also prohibits the state from interfer
ing with counsel’s performance in such a manner as to render it ineffective.1657 
For example, numerous and unwarranted interruptions of defense counsel’s 
summations by the trial judge and prosecutor may deprive a defendant of the 
right to effective counsel.1658 Reviewing courts will also consider whether 
counsel was appointed within sufficient time to prepare an adequate de
fense.1659
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Three emerging issues concerning the scope and impact of the right to 
effective assistance undoubtedly will be the focus of future cases. First, two 
circuits have recently considered whether limitations exist on the manner in 
which a claim of ineffective assistance may be raised. The Fifth1660 and 
Ninth1661 Circuits have held that claims of ineffective assistance in most 
circumstances cannot be raised on direct appeal because there has been no 
opportunity to include in the record evidence bearing on the merits of the 
allegations.1662 Second, at least one court has directly addressed the question 
of whether different standards for effective assistance apply to retained and 
appointed counsel. The Fifth Circuit has so held on the theory that the 
appointment of counsel directly involves state action that triggers sixth 
amendment standards, whereas the effectiveness of retained counsel can be 
questioned only if the misrepresentation has rendered the trial fundamentally 
unfair or if the attorney’s conduct was so flagrant that the state should have 
intervened.1663 Consequently, under the Fifth Circuit’s view, retained attor
neys are held to a less stringent standard of performance. The First Circuit 
this term recognized this potential distinction but refused to decide the 
issue.1664 Finally, courts are beginning to address the issue of whether 

motion designed to facilitate further preparation did not deprive defendant of effective assistance because 
testimony from alibi witnesses that counsel did not have time to investigate would not have aided 
defendant).

1660. See United States v. Rodriguez, 582 F.2d 1015, 1016 (5th Cir. 1978) (per curiam) (direct appeal 
from narcotics conviction on sole ground of ineffective assistance dismissed without prejudice; defendant 
may only raise issue collaterally); United States v. Thornton, 582 F.2d 993, 994 (5th Cir. 1978) (per 
curiam) (court refused to consider defendant’s claim of ineffective assistance raised on direct appeal; 
conviction affirmed without prejudice to defendant’s right to raise issue in proper proceeding).

1661. See United States v. Lara-Hernandez, 588 F.2d 272, 275 (9th Cir. 1978) (per curiam) (ineffective 
assistance claim must be considered in independent collateral proceeding even if direct appeal pending 
because factual basis of such claim outside trial record and not passed on by trial court); United States v. 
Kazni, 576 F.2d 238, 242 (9th Cir. 1978) (ineffective assistance claim raised by defendant either at trial or 
in motion for new trial cannot be raised on direct appeal).

1662. Both circuits provide exceptions to this seemingly harsh rule. In United States v. Rodriguez, 582 
F.2d 1015 (5th Cir. 1978) (per curiam), the Fifth Circuit noted that it would allow the issue of ineffective 
assistance to be raised on direct appeal if the claim had been raised before the district court. Id. at 1016 
The Ninth Circuit may allow direct appeal on the issue if representation is so inadequate that the failure of 
the trial court to take note sua sponte constitutes plain error. United States v. Kazni, 576 F.2d 238, 242 
(9th Cir. 1978).

1663. See Passmore v. Estelle, 594 F.2d 115, 118 (5th Cir. 1979) (submission of one sentence brief by 
retained counsel tantamount to abandoning representation; such conduct violates due process standard of 
fundamental fairness and thereby constitutes ineffective assistance); United States v. Cowart, 590 F.2d 603, 
604 (5th Cir. 1979) (retained counsel’s objection to use of tapes valid tactical decision not rendering 
proceedings fundamentally unfair or requiring responsible government official connected with proceeding 
to intervene in interest of justice); Zapata v. Estelle, 588 F. 2d 1017, 1022 (5th Cir. 1979) (retained counsel’s 
choice of self-defense rather than insanity to counter murder charge not so obviously incompetent as to 
breach standard of effectiveness for retained counsel); United States v. Guerra, 588 F.2d 519, 521 (5th Cir 
1979) (remand to determine whether retained counsel’s failure to object to introduction of evidence used by 
Government to imply admission of guilt violated standard of effectiveness for retained counsel); Ballard v. 
Blackburn, 583 F.2d 159, 162-63 (5th Cir. 1978) (retained counsel’s performance not so blatantly 
incompetent as to require state intervention; counsel’s advice concerning pleas within range of competence 
and not deprivation of fundamental fairness); Buckelew v. United States, 575 F.2d 515, 521 (Sth Cir. 1978) 
(claim that retained attorney’s poor health resulted in ineffective assistance unsuccessful because defendant 
failed to prove prejudice). But see United States v. Alvarez, 580 F.2d 1251, 1260(5thCir. 1978) (defendant, 
whether represented by appointed or retained attorney, is deprived of right to effective assistance if 
attorney operates under actual conflict of interest).

1664. United States v. Bosch, 584 F.2d 1113, 1123 n.7 (1st Cir. 1978) (because retained counsel’s 
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defendants can hold appointed counsel civilly liable for violations of the sixth 
amendment right to effective assistance. This term, the Second and Seventh 
Circuits held that appointed counsel are not subject to civil actions under 
section 1983 of the Civil Rights Act.1665

introduction of evidence concerning defendant’s prior convictions violated both reasonably competent 
assistance standard and Fifth Circuit’s standard for retained attorneys, unnecessary to address question of 
whether First Circuit should adopt special standard for retained attorneys).

1665. See Housand v. Heiman, 594 F.2d 923, 924-25 (2d Cir. 1978) (per curiam) (defendant not allowed 
to bring civil action against appointed counsel either because appointed attorneys do not act under color of 
law or because they enjoy immunity from § 1983 actions); Robinson v. Bergstrom, 579 F.2d 401, 408 (7th 
Cir. 1978) (per curiam) (public defender acts under color of law but is immune from § 1983 civil action for 
policy reasons: public defender must be allowed to make strategic decisions freely, alternative remedies are 
available to defendant, and other incentives exist for improving attorney performance). In Housand the 
Second Circuit remanded the case to permit the defendant to amend his complaint and sue his appointed 
counsel for malpractice. 594 F.2d at 926. The Supreme Court heard argument on October 2, 1979 on the 
issue of whether appointed attorneys representing indigents under the Criminal Justice Act have official 
immunity from malpractice suits. Ferri v. Ackerman, 394 A.2d 553 (Pa. Sup. Ct. 1978), cert, granted, 440 
U.S. 907 (1979). The Pennsylvania Supreme Court had held that an “absolute and comprehensive 
immunity” protected attorneys representing indigents under the Act. Id. at 558.

1666. Holloway v. Arkansas, 435 U.S. 475, 482 (1978); accord, Sullivan v. Cuyler, 593 F.2d 512, 519 (3d 
Cir.) (dual representation without more does not require reversal), cert, granted, 100 S. Ct. 44 (1979); 
United States v. Medel, 592 F.2d 1305, 1310 (5th Cir. 1979) (mere fact of joint representation does not 
necessarily constitute conflict of interest); Zuck v. Alabama, 588 F.2d 436, 439 (5th Cir.) (actual rather 
than speculative conflict must be shown to support claim that multiple representation violated sixth 
amendment right), cert, denied, 100 S. Ct. 63 (1979); United States v. Alvarez, 580 F.2d 1251, 1254-55 (5th 
Cir. 1978) (same); United States v. Waldman, 579 F.2d 649, 651 (1st Cir. 1978) (permitting joint 
representation not per se violation of sixth amendment).

1667. These terms are often used interchangeably. Joint or simultaneous representation generally refers 
to a situation in which one attorney or law firm represents two or more codefendants in the same trial, see 
Holloway v. Arkansas, 435 U.S. 475, 484-85 (1978), or when one attorney or law firm represents two or 
more codefendants who are not necessarily tried together. See Sullivan v. Cuyler, 593 F.2d 512, 523-24 (3d 
Cir.) (risk of conflict of interest exists when counsel “dually” represents three codefendants tried seriatim), 
cert, granted, 100 S. Ct. 44 (1979); United States v. Alvarez, 580 F.2d 1251, 1258 (5th Cir. 1978) (conflict of 
interest exists when defendant on trial and two codefendants who are Government witnesses all 
represented by single counsel). Dual representation generally denotes the situation in which one attorney or 
law firm represents two or more clients in unrelated matters who are also adverse parties in a particular 
trial. See Zuck v. Alabama, 588 F.2d 436, 439-40 (5th Cir.) (conflict of interest exists when law firm serving 
as counsel to accused also represents state prosecutor in unrelated civil matter), cert, denied, 100 S. Ct. 63 
(1979). But see Sullivan v. Cuyler, 593 F.2d at 525 (Garth, J., with Adams & Rosenn, JJ., dissenting from 
order denying petition for rehearing) (term “dual representation” used to denote representation by one 
attorney of two or more defendants tried separately at different times). The issues discussed herein—in
cluding waiver, prejudice, and duty of inquiry—are common to all three situations.

1668. 435 U.S. 475 (1978).
1669. Id. at 484, 490-91. In Holloway a public defender was appointed to represent three men charged 

Conflict of Interest. The representation of multiple defendants by a
single attorney, whether required or permitted, is not per se a denial of the 
constitutional right to effective assistance of counsel.1666 When faced with a 
claim of a sixth amendment violation, courts must determine whether in the 
context of the given case joint, simultaneous, or dual representation1667 
compromised the attorney’s ability to assert each client’s interest to the fullest 
extent possible. Last Term in Holloway v. Arkansas1668 the Supreme Court 
held that when defense counsel asserts that a grave risk of conflict of interest 
exists, and the trial court fails to closely examine this claim, reversal is 
required without proof of prejudice.1669
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This term in United States v. Alvarez'610 the Fifth Circuit applied the 
reasoning of Holloway to a case in which counsel’s simultaneous representa
tion of both the defendant and two codefendants who pled guilty and testified 
as Government witnesses created an irreconcilable conflict of interest.1670 1671 The 
trial court in Alvarez had actual knowledge that a conflict existed, but failed 
to permit or require defense counsel to withdraw1672 and failed to advise the 
defendant of his right to separate counsel.1673 The Fifth Circuit reversed the 
defendant’s conviction, holding that when an attorney, whether retained or 
appointed,1674 operates under an actual conflict of interest, an accused is 
deprived of his right to effective assistance of counsel even if there has been no 
showing of prejudice.1675 The court noted, however, that an actual, not 
potential, conflict must be demonstrated and that a defendant may waive 
conflict-free representation if the waiver is knowing and intelligent.1676

with rape and robbery. Id. at 477. Although defense counsel stated that there was a possibility of conflict 
among the defendants, the trial court denied the attorney’s motions for separate counsel. Id. Against 
counsel’s recommendation, all three defendants testified. Id. at 478. Because of the possibility of 
incriminating one or all of the accused, the defense attorney was effectively precluded from directly 
examining them and could not cross-examine. Id. at 479. For this reason, the Court concluded that the 
defendants had been denied effective assistance of counsel. Id. at 490.

1670. 580 F.2d 1251 (5th Cir. 1978).
1671. Id. at 1258-59. Counsel Levine represented all three codefendants during plea bargaining 

negotiations. Id. at 1253-54. The trial judge refused to accept the plea agreement of defendant Alvarez who 
subsequently withdrew his guilty plea and went to trial. Id. During the course of Alvarez’ trial, Levine, still 
representing the two codefendants in addition to Alvarez, argued that they should not be required to testify 
against Alvarez because of their right against self-incrimination, whereupon they were granted immunity. 
Id. at 1254. The trial judge informed Levine that if he sought to impeach their testimony by proof of the 
plea bargain agreement, the Government would be permitted to show that Levine had represented the 
witnesses during the bargaining process. Id. Counsel was therefore placed in the impossible position of 
simultaneously bolstering and discrediting the testimony of the two codefendants. Id. at 1257

1672. Id. at 1260. Defense counsel moved to withdraw from the case but the court never ruled on his 
motion and counsel failed to insist on a ruling. Id. at 1254 & n.2.

1673. Id. at 1260. Presumably, had the defendant been so advised, he nevertheless could have waived 
this right. Id. at 1259-60.

1674. The Government argued that a more stringent test should be applied when retained counsel are 
involved because state involvement is less obvious than in the case of appointed counsel. Id. at 1255. The 
court rejected this argument, concluding that in conflict of interest situations, the measure of effectiveness 
is the same whether counsel is retained or appointed. Id. at 1257; see note 1663 supra and accompanying 
text (discussing different standards for retained and appointed counsel).

1675. 580 F.2d at 1260.
1676. Id. (emphasis added). See also notes 1684-87 infra and accompanying text (criteria for 

determining valid waiver).
1677. See Zuck v. Alabama, 588 F.2d 436, 440 (5th Cir.) (waiver of conflict-free counsel cannot be 

inferred), cert, denied, 100 S. Ct. 63 (1978); United States v. Waldman, 579 F.2d 649, 651-52 (1st Cir. 1978) 
(waiver of constitutional right is serious matter and court has responsibility to evaluate waiver).

1678. See United States v. DeFillipo, 590 F.2d 1228, 1237 (2d Cir.) (defendant must show specific 
instance of prejudice), cert, denied, 99 S. Ct. 2844 (1979); Salomon v. LaVallee, 575 F.2d 1051, 1054 (2d 
Cir. 1978) (defendant must prove actual prejudice in addition to actual conflict).

Most claims of conflict of interest arise when the attorney has not warned 
the trial court of a potential conflict and the court is unaware of the problem. 
Generally, review of these claims focuses on the issues of whether the 
defendant has waived his right to separate counsel,1677 and whether the 
defendant has been prejudiced by the joint representation.1678 With respect to 
the first issue, the circuits disagree over the nature and scope of the inquiry, if 
any, that the trial court is required to conduct to determine whether a conflict 
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of interest and waiver exist. For example, the First, Second, Eighth, and 
District of Columbia Circuits take the position that whenever there is joint 
representation the trial court has a duty to conduct a hearing to ensure the 
defendant is fully apprised of the potential conflict and to permit the 
defendant to express for the record his views regarding waiver.1679 By 
contrast, the Seventh Circuit this term required no more than an explanation 
by defense counsel to each defendant about the possibility of conflict coupled 
with an admonition by the trial court that in the event of conflict they had a 
right to separate counsel.1680

The Fifth Circuit requires no inquiry or investigation of potential conflicts 
of interest unless the trial court is alerted, either by defense counsel or by 
something in the record, that a conflict may exist.1681 If the trial judge is aware 
of an actual conflict, there can be no valid waiver by a defendant without the 
participation and approval of the judge prior to trial.1682 Thereafter, a 
defendant may waive his right to conflict-free representation if that waiver is 
knowing, intelligent, and voluntary.1683 In Zuck v. Alabama16™ the Fifth 
Circuit set forth the criteria to be used in determining whether the defendant 
has made a valid waiver. 1685 The Government is required to show that the 
defendant is aware of the conflict, realizes the consequences that may result 
from such a conflict, and is aware of his right to separate representation.1686 In

1679. See United States v. Waldman, 579 F.2d 649, 652 (1st Cir. 1978) (supervisory powers require 
court to inquire into conflict whenever there is joint representation; court must explore and explain risks); 
Salomon v. LaVallee, 575 F.2d 1051, 1054 (2d Cir. 1978) (trial court should inquire whether conflict exists 
and advise defendant of right to separate representation; if no inquiry is made, burden of proving lack of 
prejudice shifts to Government); United States v. Lawriw, 568 F.2d 98, 105 (8th Cir. 1977) (inquiry 
required to advise defendant of danger of joint representation and to determine whether waiver has 
occurred), cert, denied. 435 U.S. 969 (1978); Campbell v. United States, 352 F.2d 359, 360 (D.C. Cir. 1965) 
(trial court has duty to ascertain whether defendant is aware of potential risks and has knowingly chosen 
joint representation). The Eighth Circuit has interpreted the Lawriw requirement that an inquiry be held in 
all cases of joint representation to apply to only those cases tried after that decision was announced. United 
States v. Cox, 580 F.2d 317, 321 (8th Cir. 1978) (defendants validly waived any conflict of interest claim 
despite trial court’s failure to hold formal inquiry), cert, denied, 439 U.S. 1075 (1979).

1680. See United States v. Washington, 586 F.2d 1147, 1156 (7th Cir. 1978) (defendant failed to 
establish that joint representation deprived him of effective assistance of counsel).

1681. See United States v. Medel, 592 F.2d 1305, 1312-13 (Sth Cir. 1979) (trial judge under no 
affirmative duty to make inquiry into possible conflict of interest despite motion to sever by one defendant); 
Canal Zone v. Hodges, 589 F.2d 207, 209-10 (5th Cir. 1979) (per curiam) (mere fact that defendants tried 
together does not trigger duty on part of trial judge to conduct inquiry); United States v. Alvarez, 580 F.2d 
1251, 1259-60 (5th Cir. 1978) (court must question defendant regarding waiver when put on notice by 
defense attorney of potential conflict); Gray v. Estelle, 574 F.2d 209, 214 (5th Cir. 1978) (case remanded to 
determine whether judge aware of conflict prior to trial).

1682. Gray v. Estelle, 574 F.2d 209, 212 (5th Cir. 1978) (dictum) (emphasis added).
1683. See Zuck v. Alabama, 588 F.2d 436, 440 (5th Cir.) (witness’ testimony that she informed 

defendant of facts surrounding conflict does not establish valid waiver), cert, denied, 100 S. Ct. 63 (1979); 
United States v. Alvarez, 580 F.2d 1251, 1259 (5th Cir. 1978) (dictum) (waivers in face of conflict may not 
be casually inferred); Gray v. Estelle, 574 F.2d 209, 21 1, 212-14 (5th Cir. 1978) (when defendant hires 
attorney in return for attorney’s dropping separate theft charge, conflict of interest arises and careful 
scrutiny of alleged waiver necessary). The court in Gray stated that there is a duty to address the defendant 
forthrightly, personally advising him of the dangers of multiple representation and giving him an 
opportunity to speak. 574 F.2d at at 214. A special effort should be made to elicit a narrative from the 
defendant so that the trial judge is sure that the waiver is voluntary and knowledgeable. Id.

1684. 588 F.2d 436 (5th Cir ), cert, denied, 100 S. Ct. 63 (1979).
1685. Id. at 440.
1686. Id. The court noted that a state court, unlike a federal court, is not obligated to personally inform 
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Zuck the court held that an actual and unwaived conflict of interest existed 
when the law firm retained by defendant also served as counsel to the state 
prosecutor, albeit in an unrelated civil matter, and that such conflict rendered 
the trial fundamentally unfair.* 1687

a defendant of either the right to separate representation or the effect of the waiver, and need not ascertain 
whether the defendant understands this information. Id. If such a procedure is not used, however, the state 
bears the burden of showing that the waiver was knowing and intelligent. Id.

1687. Id. at 440-41. The court determined that testimony from a witness that she had informed 
defendant of the dual representation was insufficient to establish a valid waiver. Id. at 440. Furthermore, 
proof of prejudice was not required. Id. at 439.

1688. United States v. Levy, 577 F.2d 200, 210-11 (3d Cir. 1978) (no valid waiver made by defendant 
who was unaware that his attorney also initially represented codefendant-informant).

The Third Circuit has held in the past that in conflict situations a trial court may disregard defendant’s 
waiver and order substitute counsel. See United States v. Dolan, 570 F,2d 1177, 1182 (3d Cir. 1978) 
(judge’s order that counsel withdraw not erroneous). The Ninth Circuit has also affirmed similar actions 
See United States v. Vargas-Martinez, 569 F.2d 1102, 1104 (9th Cir. 1978) (court properly denied request 
for joint representation when conflict of interest inescapeable).

1689. Fed. R. Crim. P. 44 (as amended, effective December 1, 1980). See generally Tague, Multiple 
Representation and Conflicts of Interest in Criminal Cases, 61 Geo. L.J. 1075 (1979).

1690. The proposed amendment to Fed. R. Crim. P. 44(c) reads, in relevant part, as follows:

Whenever two or more defendants have been jointly charged ... or have been joined for trial 
. . . and are represented by the same retained or assigned counsel or by retained or assigned 
counsel who are associated in the practice of law, the court shall promptly inquire with 
respect to such joint representation and shall personally advise each defendant of his right to 
the effective assistance of counsel, including separate representation. Unless it appears that 
there is good cause to believe no conflict of interest is likely to arise, the court shall take such 
measures as may be appropriate to protect each defendant’s right to counsel.

1691. Id.
1692. The Second Circuit has already adopted the procedure set forth in proposed rule 44(c). See 

Salomon v. LaVallee, 575 F.2d 1051, 1054 (2d Cir. 1978) (trial court must conduct inquiry into possible 
conflict and advise defendants of right to separate representation).

1693. Id. at 1055 (dictum); United States v. DeFillipo, 590 F.2d 1228, 1237-38 (2d Cir.) (if judge 

In contrast, the Third Circuit held this term that nothing short of an on- 
the-record disclosure by the trial court to a defendant of potential conflicts 
that may result from multiple representation coupled with an on-the-record 
inquiry regarding the waiver of separate representation will satisfy the 
requirements of the sixth amendment.1688

A proposed amendment to rule 44 of the Federal Rules of Criminal 
Procedure attempts to clarify the duties of officers of the court in cases 
involving joint representation.1689 This amendment, which is scheduled to 
take effect December 1, 1980, provides that whenever joint representation 
exists the trial court must personally advise each defendant of the right to 
effective assistance of counsel, including the right to separate representa
tion.1690 Furthermore, unless the court has good cause to believe that a 
conflict will not arise, the court must take “such measures as may be 
appropriate” to protect each defendant’s rights.1691 The proposed rule, 
however, is based on the supervisory power of the federal courts and is 
applicable to the states only as a model.1692

Generally, if a conflict is found, the issue of prejudice must then be 
resolved. A hearing conducted by the court prior to trial constitutes 
substantial evidence of a valid waiver and places the burden of proving actual 
prejudice on the defendant.1693 Conversely, the failure to hold such an inquiry 



504 The Georgetown Law Journal [Vol. 68:279

may shift this burden and thereby require the Government to show that no 
prejudice resulted from the joint representation.1694 In certain cases, however, 
courts may dispense with the necessity of establishing prejudice altogether.1695 
For example, the Fifth Circuit does not require the defendant to prove 
prejudice if an actual conflict has been demonstrated and conflict-free 
representation has not been waived by the defendant.1696 Similarly, the Third 
Circuit this term in Sullivan v. Cuy/er1697 indicated that the mere possibility of 
prejudice, however remote, stemming from multiple representation requires 
reversal.1698 Judge Garth, dissenting from an order denying a petition for 
rehearing in Sullivan, asserted that such a rule effectively requires separate 
representation in every case in which there are codefendants.1699 1700

carefully informs defendant of risks of joint representation and right to separate counsel, defendant must 
prove prejudice), cert, denied, 99 S. Ct. 2844 (1979).

1694. Salomon v. LaVallee, 575 F.2d 1051, 1055 (2d Cir. 1978) (because burden of proof placed on 
wrong party, case remanded for reconsideration of issue of prejudice).

1695. See Holloway v. Arkansas, 435 U.S. 475, 484, 490-91 (1978) (when counsel informs trial court 
that grave conflict exists and court takes no action, reversal required without proof of prejudice); notes 
1668-76 supra and accompanying text (discussing Holloway and its application).

1696. Zuck v. Alabama, 588 F.2d 436, 439 (5th Cir.), cert, denied, 100 S. Ct. 63 (1979); United States v. 
Alvarez, 580 F.2d 1251, 1259 (Sth Cir. 1978).

1697. 593 F.2d 512 (3d Cir.), cert, granted, 100 S. Ct. 44 (1979).
1698. Id. at 522 (emphasis in original). In Sullivan the defendant was represented by two attorneys who 

also represented two codefendants charged with Sullivan but who were tried separately and acquitted after 
Sullivan’s conviction. Id. at 515. At Sullivan’s trial, the defense presented no evidence because it “felt he 
couldn’t possibly be convicted and, therefore, what’s the sense in exposing the defense because we had two 
more defendants to try.” Id. at 521. Sullivan was convicted, however, suffering for the benefit of his two 
codefendants. Id.

1699. Id. at 525 (Garth, J., with Adams & Rosenn, JJ., dissenting from order denying petition for 
rehearing).

1700. 574 F.2d 209 (5th Cir. 1978).
1701. Id. at 209, 210-11.
1702. Id. at 213-14 (case remanded for determination whether valid waiver made).
1703. 422 U.S. 806 (1975).
1704. Id. at 819. Once the right to appointed counsel is exercised, however, a defendant must abide by 

his attorney’s decisions regarding defense strategy and unless the representation is found to be ineffective is 
bound by those decisions. See Wright v. Estelle, 572 F.2d 1071, 1072-73 (5th Cir. 1978) (en banc) 
(Thomberry, Clark, Roney, Gee & Hill, JJ., concurring) (failure to permit defendant to testify not 
reversible error); United States v. Daniels, 572 F.2d 535, 540 (5th Cir. 1978) (failure to permit “hybrid" 
representation—partly by counsel and partly by defendant himself—not abuse of discretion).

1705. Bittaker v. Enomoto, 587 F.2d 400, 402-03 (9th Cir. 1978). In Bittaker the court did not reach the 

In addition to cases of multiple representation, there are other situations in 
which a conflict of interest may arise. In Gray v. Estelle'100 the Fifth Circuit 
found that a conflict of interest exists when an attorney drops an unrelated 
criminal complaint against a defendant in return for the right to represent 
him in a separate criminal case.1701 As in cases of joint or dual representation, 
a defendant in such a situation may waive conflict-free representation if the 
waiver is found to be valid.1702

Waiver of Counsel and Pro Se Representation. In Faretta v. Califor
nia™3 the Supreme Court held that an accused has a constitutional right to 
conduct his own defense in a criminal case.1704 A failure to permit self
representation after proper waiver of the right to counsel can never be excused 
as harmless error.1705 To proceed pro se, a defendant must waive the right to 
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counsel by asserting a demand to proceed on his own,1706 and his waiver must 
be intentional, knowing, and intelligent.1707 In determining whether there has 
been a valid waiver, courts will consider the defendant’s background, age, 
education, and experience with the criminal justice system, as well as his 
appreciation of the disadvantages of a pro se defense.1708 1709 This term in United 
States v. Aponte1109 the Ninth Circuit reversed a defendant’s conviction 
because the trial record failed to indicate a valid waiver of counsel.1710 
Although the court declined to hold that a trial court’s failure to conduct a 
specific inquiry regarding waiver is per se reversible error, it did indicate that 
a valid waiver will rarely be found in the absence of such an inquiry.1711

question of whether to apply Faretta retroactively, but held instead that the right of self-representation had 
been established in the Ninth Circuit prior to the Faretta decision. Id. at 401-02; accord, Walker v. Loggins, 
No. 77-3603, slip op. at 380 (9th Cir. Feb. 1, 1979) (case remanded for determination whether right to self
representation denied).

1706. See Walker v. Loggins, No. 77-3603, slip op. at 379-80 (9th Cir. Feb. 1, 1979) (case remanded for 
determination whether defendant unequivocally demanded self-representation).

1707. Faretta v. California, 422 U.S. 806, 835 (1975); see United States v. Brown, 591 F.2d 307, 309-10 
(5th Cir. 1979) (persistent refusals of appointed counsel by defendant sufficient to constitute waiver); 
United States v. Rabat, 586 F.2d 325, 328 (4th Cir. 1978) (per curiam) (record indicated valid waiver); 
Fillippini v. Ristaino, 585 F.2d 1163, 1165-66 (1st Cir. 1978) (effective waiver when defendant repeatedly 
rejects public defender, signs waiver, and fails to retain counsel); United States v. McCaskill, 585 F.2d 189, 
189-90 (6th Cir. 1978) (per cunam) (waiver valid if defendant is aware of dangers of self-representation, 
understands right to appointed counsel, but nevertheless chooses to proceed pro se); United States v. King, 
582 F.2d 888, 890 (4th Cir. 1978) (waiver must be made with “eyes open”); cf. Badger v. Cardwell, 587 
F.2d 968, 972 n.3 (9th Cir. 1978) (waiver issue discussed but not decided when issue not argued on appeal).

1708. See United States v. Richardson, 588 F.2d 1235, 1241 (9th Cir. 1978) (validity of waiver 
determined from particular circumstances of each case), cert, denied, 440 U.S. 947 (1979); Fillippini v. 
Ristaino, 585 F.2d 1163, 1167 (1st Cir. 1978) (in light of defendant’s previous experience with criminal 
justice system and his appreciation of seriousness of charges, penalties, and disadvantages of self
representation, waiver of counsel valid); United States v. King, 582 F.2d 888, 889-90 (4th Cir. 1978) 
(despite court’s failure to question defendant about his age, experience and general capabilities, waiver 
valid in light of defendant’s appreciation of dangers of pro se representation).

1709. 591 F.2d 1247 (9th Cir. 1978).
1710. Id. at 1250. In Aponte the defendant “fired” his appointed counsel on the day of trial because he 

disagreed with counsel’s choice of a defense based on mental illness or defect. Id. at 1248. Despite 
indications that the defendant may have been incompetent to stand trial altogether, the trial judge 
permitted self-representation, stating only that the defendant would have to “behave properly.” Id.

1711. Id. One judge would have affirmed the conviction on the ground that the record as a whole not 
only indicated a valid waiver, but also demonstrated a fair trial due to the assistance of standby counsel. Id. 
at 1251 (Enright, J., dissenting).

1712. See Badger v. Cardwell, 587 F.2d 968, 970-71, 973 (9th Cir. 1978). In Badger the court discussed 
the inherent conflict between a defendant’s right to self-representation and the right to be present at trial 
that arises when a pro se defendant’s conduct is so disruptive that he must be expelled from the courtroom. 
Id. at 978-79. Finding the latter right to be more fundamental, the court reversed the defendant’s 
conviction, suggesting that in such a situation the trial court should order standby counsel to conduct the 
defense with the defendant present rather than expelling the defendant and continuing the trial without any 
representation. Id.

1713. United States v. Brown, 591 F.2d 307, 310-11 (5th Cir. 1979); see United States v. Richardson, 
588 F.2d 1235, 1241 (9th Cir. 1978) (defendant’s assertion that he was denied adequate representation 
dismissed in light of trial court’s repeated warnings about dangers of self-representation and defendant’s 
persistent assertions of right to proceed pro se), cert, denied, 440 U.S. 947 (1979).

The right to pro se representation does not permit a defendant to ignore the 
rules of the court or to disrupt the trial proceedings.1712 Furthermore, the 
defendant who elects to proceed pro se cannot thereafter challenge his own 
ineffectiveness on appeal.1713 The right is flexible enough to permit the 
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appointment of standby counsel during trial,1714 or to permit representation 
by counsel at sentencing when requested by a defendant who proceeded pro se 
at trial1715 but does not include the right to retain lay counsel.1716 In addition, 
an accused who conducts his own defense must be given access to a law 
library.1717

1714. See United States v. Brown, 591 F.2d 307, 309 (5th Ctr. 1979) (appointment of standby counsel 
approved as proper precaution); United States v. Johnson, 585 F.2d 374, 376 (8th Cir. 1978) (per curiam) 
(trial court’s appointment of standby counsel upheld); United States v. King, 582 F.2d 888, 889 (4th Cir. 
1978) (same); cf. Badger v. Cardwell, 587 F.2d 968, 978 (9th Cir. 1978) (dictum) (conviction of pro se 
defendant reversed because right to be present at trial violated by his continued and lengthy removals from 
courtroom; had trial court appointed standby counsel to take defendant’s place, conviction might have 
been affirmed).

1715. United States v. Holmen, 586 F.2d 322, 324 (4th Cir. 1978) (per curiam) (failure to appoint 
counsel at sentencing when requested by defendant constitutes reversible error).

1716 See United States v. Brown, 591 F.2d 307, 309 (5th Cir. 1979) (denial of lay counsel not error); 
United States v. Johnson, 585 F.2d 374, 376 (8th Cir. 1978) (per curiam) (no sixth amendment right to lay 
counsel), cert, denied, 440 U.S. 920 (1979); United States v. Young, 578 F.2d 216, 217 (8th Cir. 1978) (per 
curiam) (same).

1717. Bounds v. Smith, 430 U.S. 817, 828 (1977); see United States v. Holmen, 586 F.2d 322, 323 (4th 
Cir 1978) (denial of defendant’s request for access to law library not error when defendant given access to 
law books in jail and failed to use them).

1718. U.S. Const, amend. VI. The right to jury trial was held applicable to the states through the 
fourteenth amendment in Duncan v. Louisiana, 391 U.S. 145, 149 (1968).

1719. See Duncan v. Louisiana, 391 U.S. at 160 (noting traditional practice in England and American 
colonies of trying petty offenses without jury).

1720. See Frank v. United States, 395 U.S. 147, 149 (1969) (in authorizing penalty, legislature has 
included within definition of crime judgment about seriousness of offense).

1721. See District of Columbia v. Clawins, 300 U.S. 617, 625 (1937) (when offense not indictable at 
common law, no right to jury trial); District of Columbia v. Colts, 282 U.S. 63, 73 (1930) (distinction 
between petty and nonpetty crimes depends primarily on nature of offense).

1722. Baldwin v. New York, 399 U.S. 66, 69 (1970) (potential sentence in excess of six-months 
imprisonment sufficiently serious to remove offense from petty category and to trigger requirement of trial 
by jury).

1723. Id.; see United States v. Bullock, 579 F.2d 1116, 1117-18 (8th Cir.) (defendant charged with 

RIGHT TO JURY TRIAL

The sixth amendment guarantees that in all criminal prosecutions an 
accused shall have the right to trial by an impartial jury drawn from the state 
and district in which the crime was committed.1718 Although the sixth 
amendment does not limit the kinds of prosecutions embraced by the right, 
the Supreme Court has distinguished between serious crimes, in which the 
accused is entitled to a jury, and those petty crimes that historically have been 
tried without juries.1719 In making this distinction the Court has sought 
objective criteria by which to measure the seriousness with which society 
regards an offense.1720 Although the nature of the offense and whether it 
would have been tried by jury at common law are important considerations in 
determining whether a jury trial is required,1721 the Court has determined the 
most relevant criterion to be the severity of the maximum authorized 
penalty.1722 Because a criminal offense punishable by more than six-months 
imprisonment cannot be deemed petty, a defendant is entitled to a jury trial 
for such offenses.1723 For offenses like criminal contempt for which no 
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maximum penalty is authorized, the seriousness of the crime is measured by 
the penalty actually imposed.1724 1725 Drawing an analogy to the contempt cases, 
the Tenth Circuit this term in United States v. Smyer'125 suggested that 
although the defendant faced a maximum possible sentence of more than six- 
months imprisonment when convicted of multiple petty offenses, he was 
nonetheless not entitled to a jury trial because a sentence of less than six 
months was actually imposed.1726

unlawfully taking migratory birds not entitled to jury trial because offense punishable by maximum prison 
term of no more than six months and $500 fine), cert, denied, 439 U.S. 967 (1978). See generally 18 U.S.C. 
§ 1(3) (1976) (“Any misdemeanor, the penalty for which does not exceed imprisonment for a period of six 
months or a fine of not more than $500, or both, is a petty offense”).

1724. See Codispoti v. Pennsylvania, 418 U.S. 506, 511 (1974) (if ruled upon after trial, multiple 
contempt convictions to be served consecutively and totaling more than six months require jury trial); 
Taylor v. Hayes, 418 U.S. 488, 495-96 (1974) (multiple contempt citations of six months to be served 
concurrently do not require jury trial); United States v. Olander, 584 F.2d 876, 881 (9th Cir. 1978) 
(defendant sentenced to 60 days for contempt not entitled to jury), vacated and remanded on other grounds 
sub nom. Hamington v. United States, 99 S. Ct. 3104 (1979).

1725. 596 F.2d 939 (10th Cir. 1979).
1726. Id. at 942 (dictum) (even if right not waived, defendants not entitled to jury trial for multiple 

violations of Antiquities Act when 11 90-day sentences imposed concurrently rather that consecutively).
1727. Duncan v. Louisiana, 391 U.S. 145, 157-58 (1968).
1728. See Darrow v. Gunn, 594 F.2d 767, 773-74 (9th Cir. 1979) (defendant not entitled to jury trial at 

retrospective evidentiary hearing to determine competency to plead guilty), cert, denied, 100 S. Ct. 99 
(1979).

1729. See Codispoti v. Pennsylvania, 418 U.S. 506, 515 (1974) (dictum).
1730. See Argersinger v. Hamlin, 407 U.S. 25, 29-30 (1972) (history supports limiting trial by jury to 

nonpetty offenses although right to counsel not so limited); id. at 46 (Powell, J., concurring in result) (right 
to jury less fundamental than right to counsel); Scott v. Illinois, 440 U.S. 367, 380 (1979) (Brennan, J., with 
Marshall & Stevens, JJ., dissenting) (discussing assumption in Argersinger that right to counsel more 
fundamental than right to jury).

1731. 440 U.S. 367 (1979).
1732. Id. at 373-74. The defendant was charged with shoplifting—an offense punishable by a $500 fine, 

one year in jail, or both—but was fined only $50 and was not imprisoned. Id. at 368.
1733. See id. at 380 (Brennan, J., with Marshall & Stevens, JJ., dissenting) (offense with which 

defendant charged not petty); id. at 390 (Blackmun, J., dissenting) (defendant constitutionally entitled to 
jury trial); note 1723 supra and accompanying text.

1734. See Scott v. Illinois, 440 U.S. at 389 (Brennan, J., with Marshall & Stevens, JJ., dissenting) 
(majority opinion construes right to counsel, perhaps most fundamental sixth amendment right, more 
narrowly than admittedly less fundamental right to jury trial).

1735. See id. at 372 (majority opinion) (efforts to transpose lines from one area of sixth amendment 
jurisprudence to another make constitutional adjudication more difficult, thus Court “less willing to 
extrapolate”).

The right to jury trial for serious offenses is fundamental. 1727 It does not, 
however, extend to posttrial competency hearings1728 or to multiple contempt 
citations totaling more than six months but handed out separately during an 
ongoing trial.1729 Although the Supreme Court has suggested that the right to 
jury trial is more limited than other sixth amendment rights,1730 1731 this Term in 
Scott v. Illinois'15' the Court held that an indigent defendant subject to a 
maximum possible penalty of one year in prison but upon whom no 
imprisonment was actually imposed was not entitled to appointed counsel.1732 
Because the authorized penalty entitled the defendant to a jury trial, 1733 the 
decision in Scott defines the right to counsel to be, in some instances, more 
limited than the right to a jury trial.1734 Thus, the Court has established 
independent criteria for the various sixth amendment rights.1735
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Although juries have historically been comprised of twelve members, >736 
the Supreme Court held in 1970 that a jury of less than twelve satisfies the 
requirements of the sixth amendment. 1737 In 1978 the Supreme Court in 
Ballew v. Georgia1™ refined this ruling by holding that a jury of five violates 
the guarantees of the sixth and fourteenth amendments.1739 The sixth 
amendment does not require that a jury reach a unanimous verdict.1740 
Nevertheless, this Term the Supreme Court held in Burch v. Louisiana™1 that 
a conviction by vote of five members of a six-member jury violates the right to 
trial by jury under the sixth amendment.1742 The Court admitted the difficulty 
in drawing a clear line with regard to jury size and unanimity, but concluded 
that conviction for a nonpetty offense by five out of six jurors threatens the 
fairness of the proceedings and the proper role of the jury.1743 The Court also 
noted that the practice of allowing nonunanimous verdicts by six-member 
juries was rare,1744 and that any savings of time and expense gained by 
permitting such a practice were at best speculative.1745

The right to jury trial may be waived,1746 but the waiver must be express 
and intelligent.1747 Neither the sixth amendment nor rule 23(a) of the Federal 
Rules of Criminal Procedure requires a federal district judge to interrogate a 
defendant concerning his waiver. This term, however, the Seventh Circuit 
used its supervisory power to require interrogation to validate a waiver1748 and 
the Fourth Circuit reiterated its endorsement of the same practice.1749 This 
requirement, of course, cannot be extended to state court proceedings.1750 To

1736. Williams v. Florida, 399 U.S. 78, 86-90 (1970) (discussing historical background and concluding 
that number 12 is “historical accident”).

1737. Id. at 86 (jury of six satisfies requirements of sixth amendment).
1738. 453 U.S. 223 (1978).
1739. Id. at 239, 245-46 (jury of five raises substantial doubts about fairness of proceedings and proper 

functioning of jury). In Ballew, the Court cited empirical data that suggested that smaller juries resulted in 
less effective group deliberation, less accurate fact finding, and an increased likelihood of convicting 
innocent defendants. Id. at 232-39. The Court admitted that no clear line exists between five- and six- 
member juries but contended that the line had to be drawn somewhere. Id. at 239.

1740. See Apodaca v. Oregon, 406 U.S. 404, 410-12 (1972) (conviction on 10 votes of 12-member jury 
satisfies sixth amendment right to jury trial); cf. Johnson v. Louisiana, 406 U.S. 356, 363 (1972) (conviction 
on nine votes of 12-member jury does not violate reasonable doubt standard under due process guarantee). 
In federal court a verdict by a unanimous jury is mandated by Federal Rule of Criminal Procedure 31(a).

1741. 99 S. Ct. 1623 (1979).
1742. Id. at 1625.
1743. Id. at 1627-28.
1744. Id. at 1628 Apparently only Louisiana and Oklahoma permitted a verdict to be rendered by less 

than a unanimous six-member jury. Id. at 1628 n. 12.
1745. Id at 1628.
1746. Duncan v. Louisiana, 391 U.S. 145, 157-58 (1968).
1747. Patton v. United States, 281 U.S. 276, 312 (1930) (waiver must be express and intelligently given); 

see Government of Canal Zone v. Davis, 592 F.2d 887, 889 (5th Cir. 1979) (when defendant qualified 
waiver of jury trial because of denial of access to jury selection records, waiver not intelligent and 
intentional); Wyatt v. United States, 591 F.2d 260, 266-67 (4th Cir. 1979) (waiver of jury trial knowing and 
intelligent even though defendant not aware judge had also presided over trial of alleged coconspirator). 
Under rule 23(a) of the Federal Rules of Criminal Procedure, waiver of the right to jury trial must be in 
writing, consented to by the Government, and approved by the court. Fed. R. Crim. P. 23(a).

1748. See United States v. Scott, 583 F.2d 362, 363-64 (7th Cir. 1978) (conviction affirmed although 
defendant not interrogated concerning waiver; court adopted rule that subsequent failures to interrogate 
would lead to reversal on appeal).

1749. See Wyatt v. United States, 591 F.2d 260, 264 (4th Cir. 1979) (dictum) (questioning by judge 
ensures waiver voluntarily and intelligently given).

1750. See Gentry v. Circuit Court, 586 F.2d 1142, 1146 (7th Cir. 1978) (no supervisory power over state 
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waive a twelve-member jury in federal court, rule 23(b) requires that parties 
stipulate in writing with the court’s approval that the jury may consist of less 
than twelve members.* 1751 Failure to commit to writing a defendant’s oral 
stipulation to a jury of less than twelve, however, has been held to be a 
procedural error that, under the harmless error rule, does not require reversal 
of a conviction. 1752 Similarly, the parties may stipulate that a panel of more 
than twelve may be seated with no designation of alternates until the extra 
jurors are excused at the time the jury retires. 1753 This procedure is not 
favored, however,1754 1755 because it departs from the practice mandated by rule 
24(c) of the Federal Rules of Criminal Procedure.1155

court proceedings; rule that judge must interrogate defendant on waiver does not apply).
1751. Fed. R. Crim. P. 23(b).
1752. See United States v. Roby, 592 F.2d 406, 408 (8th Cir.) (assuming error to fail to commit to 

writing stipulation to jury of less than 12, such error is procedural in nature and not of constitutional 
magnitude), cert, denied, 99 S. Ct. 2888 (1979).

1753. See United States v. Viserto, 596 F.2d 531, 539-40 (2d Cir.) (defendant who agreed to jury panel of 
16 with no designation of alternates until completion of trial not permitted to challenge practice on appeal 
under rule 24(c)), cert, denied, 100 S. Ct. 80 (1979). The court noted that it is not uncommon in the Eastern 
District of New York to fail to designate alternates. Id. at 540.

1754. See id. at 540 (amendment of rule 24 by resort to stipulation not favored; rule 24 should be 
uniformly followed). The Second Circuit commended the trial judge’s use of innovative techniques but 
cautioned against the use of stipulations to circumvent established procedures. Id. Consequently, the court 
recommended that trial courts follow traditional practices and that the Federal Judicial Center consider 
amending the Federal Rules of Criminal Procedure to incorporate the procedure of not designating 
alternates until the jury retires. Id.

1755. Fed. R Crim. P. 24(c) (court shall direct that not more than six alternate jurors may be 
impaneled in addition to regular jurors).

1756. U.S. Const, amend. VI.
1757. See Taylor v. Louisiana, 419 U.S. 522, 527 (1975) (system that operates to exclude women from 

jury duty does not provide fair cross section of community and hence violates sixth amendment). In federal 
proceedings, the Jury Selection and Services Act of 1968, 28 U.S.C. §§ 1861-74 (1976) requires that juries 
represent a fair cross section of the community. Id. § 1861

1758. Taylor v. Louisiana, 419 U.S. at 526.
1759. Id. at 538 (defendant not entitled to jury of any particular composition); see United States v. 

Werbrouck, 589 F.2d 273, 276 (7th Cir. 1978) (per curiam) (underrepresentation of geographical area 
resulting from judge’s excusing all potential jurors who had read anything about case not violative of right 
to jury drawn from fair cross section of community), cert, denied, 440 U.S. 962 (1979); United States v. 
D’Alora, 585 F.2d 16, 22 (1st Cir. 1978) (when jury drawn from source fairly representative of community, 
no requirement that jury actually chosen represent black or Italian jurors).

JURY SELECTION

Challenges to Selection Procedures. The Supreme Court has interpreted
the sixth amendment right to trial by an impartial jury1756 to include the 
requirement that the jury be drawn from a fair cross section of the 
community.1757 To achieve a fair cross section, the jury selection system may 
not systematically exclude from the pools, wheels, panels, or venires from 
which juries are drawn any distinctive groups present in the community.1758 
The requirement that jury venires not exclude distinctive groups does not 
mean, however, that the juries actually chosen must mirror the communi
ty.1759

Under the sixth amendment a defendant has standing to object to the 
exclusion of a distinctive group from jury selection even if the defendant is not 
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a member of that group and cannot demonstrate any actual prejudice 
resulting from the exclusion.1760 1761 This Term in Duren v. Missouri116' the 
Supreme Court clarified the criteria for challenges to jury selection under the 
sixth amendment.1762 The Court stated that to establish a prima facie violation 
a defendant must show that a “distinctive” community group is not fairly 
represented in the venires from which juries are selected and that this 
underrepresentation is due to systematic exclusion of the group by the jury 
selection process.1763 The Court reasoned that a large and consistent disparity 
between the percentage of a group in the community and the percentage of the 
group in jury venires indicates that the cause of the underrepresentation is 
systematic or inherent in the jury selection process.1764 The Court held that 
unless a significant state interest justifies the automatic exclusion granted a 
distinctive group, the jury selection plan is unconstitutional under the sixth 
amendment.1765

1760. See Duren v. Missouri, 439 U.S. 357, 359 n.l (1979) (man has standing to object to jury selection 
system excluding women); Taylor v. Louisiana, 419 U.S. 522, 526 (1975) (same); Peters v. Kiff, 407 U.S. 
493, 504 (1972) (white may object to exclusion of blacks in jury selection system although no prejudice 
shown). But cf. Castaneda v. Partida, 430 U.S. 482, 494-95 (1977) (when challenge to jury selection system 
based on equal protection grounds, defendant must belong to the underrepresented group).

1761. 439 U.S. 357 (1979).
1762. Id. at 363-64; cf. Lee v. Missouri, 439 U.S. 461, 461-62 (1979) (Duren may be applied retroactively 

because it did not announce “new standards” of constitutional law not evident in Taylor v. Louisiana).
1763. Id. at 364; see United States v. Goodlow, 597 F.2d. 159, 162 (9th Cir.) (appeal dismissed when 

appellant failed to show percentage of community composed of group alleged to be underrepresented), cert, 
denied, 99 S. Ct. 2830 (1979); United States v. Santos, 588 F.2d 1300, 1303 (9th Cir.) (per curiam) (appeal 
dismissed when appellant did not show systematic exclusion of identifiable group within community), cert, 
denied. 99 S. Ct. 1994 (1979).

1764. 439 U.S. at 366-67. Duren demonstrated that women constituted 54% of the community but that 
jury venires contained only approximately 15% women. The Court concluded that this underrepresenta
tion was obviously the result of the jury selection system. Id. at 364-67.

1765. Id. at 367-70; see Reed v. Wainwright, 587 F.2d 260, 264 (5th Cir. 1979) (per curiam) (when 
persons not meeting state residency requirements not shown to constitute distinctive class within meaning 
of fair cross section requirement, state not required to show compelling state interest in excluding them 
from jury service).

1766. See Castaneda v. Partida, 430 U.S. 482, 495 (1977) (equal protection challenge to grand jury 
selection system based on substantial underrepresentation of Mexican-Americans).

1767. Id. at 494-95,497-98.
1768. Rose v. Mitchell, 99 S. Ct. 2993, 3007-09(1979).

The equal protection clause of the fourteenth amendment also provides a 
basis for a challenge to petit or grand jury composition when the jurors are 
selected in an intentionally discriminatory fashion.1766 In general, if a 
defendant can demonstrate substantial underrepresentation of the identifiable 
class to which he belongs, he has made out a prima facie case of discriminato
ry purpose. For example, in 1976 the Supreme Court held that a statistical 
disparity between approximately seventy-nine percent of Mexican-Americans 
in the general population and thirty-nine percent of Mexican-Americans in 
the group of grand jurors summoned was sufficient to establish a prima facie 
case of discrimination.1767 In contrast, the Supreme Court held this Term that 
the testimony of three grand jury foremen that they knew of no blacks who 
had ever served as foremen was insufficient to establish a statistically 
significant violation of equal protection.1768 Once a defendant has made out a 
prima facie case of discriminatory intent, the state has the burden of proving 
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that neutral, nondiscriminatory procedures produced the disparate result, or 
that the discrimination is justified by a sufficiently important state interest.1769 1770

1769. Id. at 3005; Castaneda v. Partida, 430 U.S. at 495.
1770. 587 F.2d 260 (5th Cir. 1979) (per curiam) (adopting district court's opinion).
1771. Id. at 261-62 &n.l.
1772. Id. at 263-64. The petitioner also challenged unsuccessfully the practice of maintaining separate 

filings for professional persons and persons over 65 years of age. Id. at 264-66.
1773. Id. at 264.
1774. Id. Significantly, the petitioner failed to allege intentional discrimination against any racial or 

other “suspect” classification, which is crucial when attempting to invoke the “strict scrutiny" of the 
federal courts. See generally United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938).

1775. 587 F.2d at 264.
1776. Id.
1777. See Reed v. Wainwright, 587 F.2d 260, 266 (5th Cir. 1979) (per curiam) (in reviewing state jury 

selection practice, federal court refused to impose elaborate guidelines established by federal courts in their 
supervisory role).

1778. 28 U.S.C. §§ 1861-1874(1976).
1779. Id. § 1863. The Act is grounded on two express policies: That the federal right to jury trial shall 

include the right to a jury “selected at random from a fair cross section of the community," and that all 
citizens should have the opportunity for grand and petit jury service and the obligation to serve when 
summoned. Id. § 1861. To these ends, the Act provides that no citizen shall be excluded from jury service 
on the basis of race, color, religion, sex, national origin, or economic status. Id. § 1862.

1780. See United States v. Goodlow, 597 F.2d 159, 162 (9th Cir.) (substitution of term “persons" taking 
care of children for "women” in California jury plan not grounds for dismissing indictment when plan not 
in violation of purposes of Jury Selection Act), cert, denied, 99 S. Ct. 2830 (1979); United States v. Santos, 
588 F.2d 1300, 1303 (9th Cir.) (per curiam) (although Act provides for discretionary follow-up of failure to 
return jury qualification forms, return rate of 87% does not require follow-up), cert, denied, 99 S. Ct. 1994 
(1979); United States v. Smith, 588 F,2d 111, 113-15 (5 th Cir. 1979) (no error when, during "unanticipated 
shortage” of jurors, clerk included in jury wheel persons who previously had been called or had served; 
§ 1866(f) provides that court “may” summon jurors directly from voter registration lists during 
"unanticipated shortage”); United States v. Tarnowski, 583 F.2d 903, 905 (6th Cir. 1978) (failure of clerk 

This term in Reed v. Wainwright^™ the Fifth Circuit upheld Florida’s jury 
selection statute, which imposed durational residency and voter registration 
requirements on prospective jurors.1771 The petitioner in Reed challenged the 
requirements on sixth amendment and equal protection grounds, arguing that 
the statute served to exclude otherwise qualified individuals from jury service, 
without furthering any “compelling” state interests. 1772 The court dismissed 
the sixth amendment claims on the ground that the petitioner had failed to 
establish a prima facie case that the statute resulted in the exclusion of any 
distinctive groups in the community.1773 With regard to the equal protection 
claims, the court declined to apply the “compelling state interest” test and 
held instead that the statute must stand if justified by some “rational 
basis.”1774 According to the court, the statute’s residency requirement was 
rational in that it established a “nexus between the jury and the community 
whose laws the jury is duty-bound to uphold.”1775 Similarly, the registration 
requirement was justifiable in terms of increased efficiency and reduced 
administrative costs of the system as a whole.1776

Although states have great latitude in fashioning their jury selection 
systems,1777 jury selection in the federal courts operates under specifically 
articulated guidelines. The Jury Selection and Service Act of 19 6 81778 specifies 
the procedures to be followed by federal courts in developing jury selection 
plans.1779 Variations from these plans may be allowed in certain circumstances 
as long as the purposes of the Act are not frustrated.1780 A defendant who 
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wishes to challenge the composition of a federal grand or petit jury must 
follow the procedure set out in the Act1781 or the challenge will be without 
legal effect. 1782 To aid in the presentation of a challenge, the Act provides a 
defendant with the right to inspect the records of the jury selection 
process.1783 Denial of a motion to inspect these records constitutes reversible 
error.1784

to comply with jury-plan requirement that jury roll be refilled every two years not ground to dismiss 
indictment because pool represented fair cross section of community), cert, denied, 440 U.S. 918 (1979).

1781. 28 U.S.C. § 1857(e) (1976) (section provides exclusive means to challenge jury selection under 
Act).

1782. See United States v. D’Alora, 585 F.2d 16, 22 (1st Cir. 1978) (challenge to federal jury panel 
without legal effect because it “did not even pay lip service to the Jury Selection and Service Act”). But cf 
United States v. Santos, 588 F.2d 1300, 1303 (9th Cir.) (per curiam) (no error when trial judge heard 
motion 25 days after records released to defendant, despite Act’s provision that defendant has seven days to 
move for dismissal of jury indictment after learning of jury plan irregularity), cert, denied, 99 S. Ct. 1994 
(1979).

1783. 28 U.S.C. § 1867(f) (1976).
1784. See Government of Canal Zone v. Davis, 592 F.2d 887, 889-90 (5th Cir. 1979) (unqualified right 

under Act violated when defendants denied right to inspect jury records; convictions reversed and 
remanded).

1785. United States v. Moss, 591 F.2d 428, 438 (8th Cir. 1979) (voir dire guarantees impartial jury); 
United States v. Johnson, 584 F.2d 148, 154 (6th Cir. 1978) (essential function of voir dire to allow 
impaneling of fair and impartial jury through questions that permit exercise of challenges by counsel), cert, 
denied, 440 U.S. 918 (1979); see Ham v. South Carolina, 409 U.S. 524, 532 (1973) (Marshall, J., concurring 
and dissenting) (right to challenge jury most important technique to ensure impartial jury; right to 
challenge meaningless unless accompanied by right to ask relevant questions on voir dire).

1786. Dennis v. United States, 339 U.S. 162, 171-72 (1950) (preservation of defendant’s right to prove 
juror bias guarantees right to impartial jury); see United States v. Hall, 588 F.2d 613, 615 (8th Cir. 1978) 
(voir dire sufficient when court examines jurors on ability to try case without bias, to follow court 
instructions, and to keep open mind); United States v. Gullion, 575 F.2d 26, 30 (1st Cir. 1978) (careful and 
intensive voir dire on issue of pretrial publicity ensured that jurors impaneled did not harbor actual bias or 
prejudice); United States v. Garza, 574 F.2d 298, 303 (5th Cir. 1978) (relevant inquiry on appeal is whether 
voir dire sufficient to create reasonable assurance that prejudice would be discovered if present).

1787. United States v. Garza, 575 F.2d 298, 303 (5th Cir. 1978); see United States v. Barnes, 604 F.2d 
121, 142 (2d Cir. 1979) (sufficient information must be elicited on voir dire to permit defendant to exercise 
challenges); United States v. Johnson, 584 F.2d 148, 155 (6th Cir. 1978) (reversible error when trial judge 
restricts voir dire so that defendant’s preemptory challenge right substantially impaired), cert, denied, 440 
U.S. 918 (1979).

1788. See United States v. Barnes, 604 F.2d 121, 137 (2d Cir. 1979).

Voir Dire. Voir dire examination of potential jurors ensures the funda
mental right to an impartial jury1785 and reveals whether jurors harbor actual 
bias or prejudice toward a defendant.1786 Voir dire must be extensive enough 
to permit counsel to exercise informed peremptory challenges and to enable 
the court to rule on challenges for cause.1787 For these reasons, during voir 
dire, the trial judge must permit at least some questioning with respect to any 
material issue that may arise at trial.1788
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The trial court has broad discretion to control the scope and manner of voir 
dire examination.1789 The trial court may conduct the voir dire itself,1790 may 
refuse to ask questions in the precise form requested by counsel,1791 and may 
question the jurors as a group rather than individually.1792 The trial court may 
properly refuse to ask specific questions in the absence of a clear foundation 
for believing that prejudice might exist1793 or when such questions are not 
designed to elicit any particular source of potential prejudice.1794 Objections to 
the nature or extent of voir dire must be made prior to the commencement of 
testimony at trial or such objections are considered to be waived.1795

1789. Id.; United States v. Hall, 588 F.2d 613, 615 (8th Cir. 1978); United States v. Johnson, 534 F.2d 
143, 155 (6th Cir. 1978), cert, denied, 440 U.S. 918 (1979); United States v. Gullion, 575 F.2d 26, 30 (1st 
Cir. 1978); see United States v. Dixon, 596 F.2d 178, 182 (7th Cir. 1979) (appellate court must rely on 
judgment of trial judge regarding nature and extent of voir dire required); United States v. Conroy, 589 
F.2d 1258, 1275 (5th Cir.) (Rubin, J., dissenting) (subject to essential demands of fairness, trial court has 
very broad discretion in conducting voir dire), cert, denied, 100 S. Ct. 60 (1979); United States v. Clabaugh, 
589 F.2d 1019, 1023 (9th Cir. 1979) (per curiam) (voir dire procedures constitute error when so 
unreasonable or devoid of constitutional purpose that they constitute abuse of discretion); United States v. 
Batchelder, 581 F.2d 626, 634 (7th Cir. 1978) (trial court has discretion whether to ask jurors about prior 
jury service and whether to use general rather than specific questions regarding attitude of jurors toward 
previously-convicted defendant), rev'd on other grounds, 99 S. Ct. 2198 (1979); United States v. Price, 573 
F.2d 356, 363-65 (5th Cir. 1978) (trial court abused discretion in failing to conduct supplemental voir dire 
after six-week delay between jury selection and trial).

1790. Fed. R. Crim. P. 24(a); see United States v. Conroy, 589 F.2d 1258, 1271 (Sth Cir.) (no abuse of 
discretion for trial judge to conduct voir dire), cert, denied, 100 S. Ct. 60 (1979).

1791. E.g., United States v. Dixon, 596 F.2d 178, 181-82 (7th Cir. 1979) (when inquiry into possible 
racial prejudice adequate, no particular pattern of inquiry required and no error in refusing to ask 
additional questions requested by defense counsel); United States v. Conroy, 589 F.2d 1258, 1271 (5th Cir.) 
(when voir dire fair and adequate to disclose prejudice, no abuse of discretion in refusing to ask precise 
questions requested by defendant), cert, denied, 100 S. Ct. 160 (1979); United States v. Clabaugh, 589 F.2d 
1019, 1023 (9th Cir. 1979) (per curiam) (decision whether to ask certain questions committed to trial 
court’s discretion; decision to limit questions not abuse of discretion in absence of substantial possibility of 
bias); United States v. Carroll, 582 F.2d 942, 946 (5th Cir. 1978) (when trial judge’s refusal to ask specific 
questions could not have affected basic fairness of trial, decision will not be lightly overturned).

1792. E.g., United States v. Dixon, 596 F.2d 178, 182 (7th Cir. 1979) (inquiry into racial prejudice 
adequate even though questions addressed to groups of jurors rather than to individual jurors); United 
States v. Carroll, 582 F.2d 942, 947 (5th Cir. 1978) (failure to examine each potential juror individually not 
error when defendant unable to show prejudice resulting from procedure); United States v. McDonald, 576 
F.2d 1350, 1354-55 (9th Cir.) (no abuse of discretion in refusing individual voir dire when clear that few 
jurors had knowledge of case), cert, denied, 439 U.S. 830 (1978).

1793. See United States v. Johnson, 584 F.2d 148, 156 (6th Cir. 1978) (trial judge justified in refusing to 
inquire into jury recollection of particular pretrial publicity when defense counsel had not shown that 
article had clear prejudicial potential and nature of jurors' exposure apparent from responses to more 
general questions), cert, denied, 440 U.S. 918 (1979).

1794. See United States v. Johnson, 596 F.2d 842, 844 (9th Cir. 1979) (trial court need not inquire about 
jurors’ beliefs in presumption of innocence or burdens of proof); United States v. Conroy, 589 F.2d 1258, 
1272 (5th Cir.) (proper for trial judge to refuse to inquire whether jury would apply reasonable doubt 
standard and decide case according to law and evidence), cert, denied, 100 S. Ct. 60 (1979); United States v. 
Hall, 588 F.2d 613, 615 (8th Cir. 1978) (no error in refusing to examine jurors’ understanding of burden of 
proof or ability to keep open mind; prejudice avoided by putting issues in jury instruction); United States v. 
Mendoza, 574 F.2d 1373, 1381 (5th Cir.) (no abuse of discretion in declining to conduct detailed voir dire 
about racial prejudice and ancestry of prospective jurors when inquiry was made whether any juror was 
biased against Mexican-Americans), cert, denied, 439 U.S. 988 (1978).

1795. See United States v. Moss, 591 F.2d 428, 437-38 (8th Cir. 1979) (when defense counsel waited 
until after trial to inform court of suspicion that juror had answered voir dire question falsely, no abuse of 
discretion to deny motion for new trial); United States v. Conzemius, 586 F.2d 97, 100 n.6 (8th Cir. 1978)
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During voir dire examination, all jurors have the duty to answer honestly 
any questions affecting their qualifications.1796 Nevertheless, if a juror in
nocently and inadvertently answers falsely during voir dire, the defendant is 
not entitled to a new trial.1797

(counsel’s acquiesence in voir dire waives objection to judge informing jury that coconspirators had been 
found guilty in separate trials), cert, denied, 99 S. Ct. 1533 (1979); United States v. Garza, 574 F.2d 298, 
303-04 (5th Cir. 1978) (defense counsel’s failure to request additional voir dire after long delay between jury 
selection and trial constitutes waiver of objections to possible prejudice resulting from jury service during 
delay).

1796 See United States v. Moss, 591 F.2d 428, 438 (8th Cir. 1979) (because function of voir dire is to 
ensure impartial jury, each juror has duty to answer honestly questions affecting qualifications).

1797. See id. at 437-38 (when juror failed to disclose on voir dire acquaintance with defense counsel but 
nondisclosure innocent and inadvertent, no abuse of discretion to deny new trial motion); cf. Taylor v. 
Mabry, 593 F.2d 318, 320 (8th Cir. 1979) (although juror failed to reveal that he knew defendant, when 
defendant unable to show that juror had revealed past convictions to jury, presence of juror friendly with 
defendant not prejudicial).

1798. 28 U.S.C. § 1865 (1976) (qualified juror must be citizen of United States, at least 18 years old, 
citizen of judicial district where trial held, able to read, write, understand, and speak English; juror must 
not be incapacitated by mental or physical infirmity that would impair jury service or convicted or charged 
with crime punishable by more than one year in prison); cf. United States v. Cepeda Penes, 577 F.2d 754, 
759 (1st Cir. 1978) (dictum) (although evidence indicated juror could not understand English, right to 
move for new trial waived because defense counsel did not challenge competency of juror at voir dire).

1799. 28 U.S.C. § 1866(c)(2), (4) (1976) (court may exclude those potential jurors who might be unable 
to render impartial service, those whose service might disrupt trial proceedings, or those for whom good 
cause is shown); see United States v. Eubanks, 591 F.2d 513, 517 (9th Cir. 1979) (per curiam) (bias 
presumed inherent in family relationships deprives defendant of impartial jury).

1800. See United States v. Richardson, 582 F.2d 968, 969 (5th Cir. 1978) (per curiam) (juror who did 
not believe in reasonable doubt as “philosophical” matter properly excused for cause).

1801. See United States v. Gullion, 575 F.2d 26, 29-30 (1st Cir. 1978) (challenge for cause properly 
denied although jurors familiar with name of defendant through pretrial publicity); United States v. Garza, 
574 F.2d 298, 302-03 (5th Cir. 1978) (challenge for cause properly denied because no specific evidence that 
prior jury service had biased particular jurors).

1802. Witherspoon v Illinois, 391 U.S. 510 (1968); see Jurek v. Estelle, 593 F.2d 672, 680 (5th Cir.) 
(juror who admitted having conscientious scruples against capital punishment but affirmed ability to 
decide impartially guilt or innocence improperly excused for cause), rehearing en banc granted, 597 F.2d 
590 (1979); Burns v. Estelle, 592 F.2d 1297, 1300 (5th Cir. 1979) (juror improperly excused for 
conscientious opposition to death penalty; exclusion proper only if juror would blindly and in all 
circumstances vote against death penalty).

1803. See United States v. Giacalone, 588 F.2d 1158, 1162-63 (6th Cir. 1978) (no abuse of discretion in 
refusing to strike for cause prospective jurors who associated defendant’s name with illegal or improper 

Challenges for Cause and Peremptory Challenges. Jurors may be
excused for cause for failure to meet statutory requirements,1798 or for bias or 
prejudice.1799 Jurors may also be excused upon a showing of unwillingness to 
apply the law as instructed. For example, this term the Fifth Circuit excused a 
juror for expressing disbelief in the concept of reasonable doubt.1800 Chal
lenges for cause based on past jury service or familiarity with the defendant’s 
name have been denied, however, when the defendant has been unable to 
show actual bias or prejudice.1801 Furthermore, in a capital case excusing a 
juror soley because he does not believe in the death penalty may be reversible 
error.1802

The trial judge enjoys broad discretion in granting or denying challenges 
for cause and will be reversed only if the defendant meets the heavy burden of 
showing a clear abuse of discretion.1803 The trial court also has discretion to 
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excuse a juror on its own motion.1804 1805 In the absence of clear injustice, 
challenges for cause are waived if not made during voir dire.liOi

activities but stated under careful questioning by court they could put aside prior opinions), cert, denied, 99 
S. Ct. 2162 (1979); United States v. Gullion, 575 F.2d 26, 29 (1st Cir. 1978) (no clear abuse of discretion 
shown in trial judge's denial of challenges for cause based on juror’s knowledge of defendant’s name from 
pretrial publicity); United States v. Garza, 574 F.2d 298, 303 (5th Cir. 1978) (no abuse of discretion in 
denying challenges for cause based on prior jury service when no clear bias or prejudice shown).

1804. See United States v. Richardson, 582 F.2d 968, 969 (5th Cir. 1978) (per curiam) (court acted 
properly in excusing on its own motion juror who admitted lack of belief in reasonable doubt as 
philosophical matter).

1805. See United States v. Cepeda Penes, 577 F.2d 754, 759 (1st Cir. 1978) (challenge to English 
language competency of juror waived if not raised at time of voir dire).

1806. See Swain v. Alabama, 380 U.S. 202, 220-22 (1965) (Constitution does not require examination of 
prosecutor’s reason for exercising peremptory challenges to strike all blacks from jury panel); cf. United 
States v. Durham, 587 F.2d 799, 801 (5th Cir. 1979) (prosecutor’s use of peremptory challenge presumed 
fair and impartial).

1807. Fed. R. Crim. P. 24(b).
1808. Id.
1809. See United States v. Durham, 587 F.2d 799, 801 (5th Cir. 1979) (method of selecting juries 

committed to sound discretion of trial judge).
1810. Carr v. Watts, 597 F.2d 830, 831-32 (2d Cir. 1979) (per curiam) (judge's order that peremptory 

challenges be used during first round or waived leaving party with no challenges against juror replacements 
reversible error).

1811. Id. at 833.
1812. Fed. R. Crim. P. 24(b).
1813. See United States v. Gullion, 575 F.2d 26, 29 (1st Cir. 1978) (although defendant sought extra 

peremptory challenges to combat prejudicial publicity, no authority for according extra challenges to single 
defendant).

1814. Carr v. Watts, 597 F.2d 830, 832. (2d Cir. 1979) (per curiam).
1815. See United States v. Durham, 587 F.2d 799, 801 (5th Cir. 1979) (although prosecutor used 

peremptory challenges to strike all blacks from particular jury, conviction affirmed because defendant 
made no showing of systematic exclusion of blacks from jury service).

Peremptory challenges, as opposed to challenges for cause, may be used by 
either party without explanation to reject qualified jurors.1806 Rule 24(b) of 
the Federal Rules of Criminal Procedure provides that the prosecution and 
defense are each entitled to twenty peremptory challenges in a capital case 
and three in a misdemeanor prosecution.1807 In felony cases the defendant is 
entitled to ten peremptory challenges and the prosecution to six.1808 As a 
general rule, the trial judge has broad discretion to control the manner in 
which peremptory challenges are used.1809 This term, however, in a case 
dealing with a single defendant and a single plaintiff, the Second Circuit 
reversed a judge’s order declaring peremptory challenges waived if they were 
not used during the first round and against the original jurors.1810 The Second 
Circuit found that this order directly impaired the defendant’s statutory 
rights and therefore constituted reversible error without a showing of 
prejudice.1811 Although additional peremptory challenges may be granted to 
the defense in a trial involving multiple defendants,1812 a court has no 
authority to grant extra challenges to a single defendant.1813

The use of a peremptory challenge is recognized as inherently arbitrary, 
but it is nevertheless considered an important right that must be exercised 
with full freedom lest its usefulness be lost.1814 The prosecution, however, may 
not use peremptory challenges systematically to exclude minority groups 
from petit jury service.1815
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CONTROL OF THE JURY
Contamination by Trial Participants and Officials. A defendant has the
right to a trial by an impartial jury not prejudiced by extraneous influence.1816 
To ensure impartiality, the trial judge has discretion to evaluate and remedy 
any potentially prejudicial influences on the jury.1817 1818 This term the Second 
Circuit in United States v. Motenim held that a defendant may be entitled to 
both disclosure of grand jury materials and examination of participants and 
jury members so that he might fully investigate the possibility of prejudicial 
extraneous influence.1819 In Moten one juror was excused for attempting to 
solicit a bribe1820 and the possibility existed that a second juror was 
involved.1821 Although recognizing the general reluctance to allow posttrial 
interviews of jurors, the Second Circuit held that such interviews would be 
allowed if other efforts to identify the juror’s companion were unsuccess
ful.1822

1816. See Remmer v. United States, 347 U.S. 227, 229 (1954) (private communication with juror about 
matter pending before jury deemed presumptively prejudicial); United States v. Moten, 582 F.2d 654, 660 
(2d Cir. 1978) (when circumstances indicated juror might be involved in bribery attempt, defendant 
entitled to investigate to his own satisfaction whether jury prejudiced).

1817. See United States v. Barnes, 604 F.2d 121, 141 (2d Cir. 1979) (jury anonymity and sequestration 
comported with court's obligation to protect jury and ensure privacy and impartiality); United States v. 
Johnson, 584 F.2d 148, 153 (6th Cir. 1978) (firebombings of homes of relatives of key government 
witnesses justified declaration of mistrial so that subsequent jury could be sequestered).

1818. 582 F.2d 654 (2d Cir. 1978).
1819. Id. at 667.
1820. Id. at 656-57.
1821. Id. at 657-59.
1822. Id. at 657-59, 668 (as explained in denial of petition for rehearing).
1823. See United States v. Walker, 557 F.2d 741, 743-44 (10th Cir. 1977) (witness’ repeated refusals to 

testify because of threats made by defendant’s friends and relatives and because witness accosted in open 
court created aura of intimidation; mistrial proper because fair trial for defendant or Government 
precluded); cf. Thomas v. Estelle, 588 F.2d 170, 171-73 (5th Cir. 1979) (per curiam) (defendant wore jail 
clothes during voir dire of jury; habeas corpus petition remanded with instructions to grant retrial if 
defendant raised timely objection).

1824. See United States v. Almonte, 594 F.2d 261, 265-66 (1st Cir. 1979) (juror excused after incidental 
contact with prosecution witness, but judge’s refusal to excuse foreman who only delivered message to 
court regarding contact not grounds for reversal); United States v. Mitchell, 590 F.2d 816, 817 (6th Cir. 
1979) (unnecessary to excuse juror to whom defendant spoke in elevator when juror asserted ability to 
decide case fairly and impartially); United States v. Wright, 564 F.2d 785, 789 (8th Cir. 1977) (denial of 
mistrial upheld despite possibility that one or more jurors saw defendant handcuffed and in custody of 
marshal; defense declined to question jury on matter, court gave cautionary instruction, and no prejudice 
shown).

1825. See United States v. Hood, 593 F. 2d 293, 298 (8th Cir. 1979) (any error in trial court’s responding 
to jury’s inquiry without prior consultation with defense harmless in absence of prejudice); United States v. 
Giacalone, 588 F.2d 1158, 1164-65 (6th Cir. 1978) (trial court’s ex parte request to deadlocked jury to 
continue deliberations technical error but not prejudicial), cert, denied, 99 S. Ct. 2162 (1979); United States 

Unauthorized contacts or communications among jurors or between jurors 
and trial participants may improperly influence the jury and lead to a mistrial 
or reversal.1823 Nevertheless, improper contact between jurors and trial 
participants may not require reversal if the contact is incidental and not 
prejudicial.1824 Although rule 43 of the Federal Rules of Criminal Procedure 
allows the defendant to be present at all phases of the trial, contact between 
the judge and the jury out of the presence of the defendant may be deemed 
harmless error in certain instances. 1825 Similarly, third-party contacts with the 
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jury may also be deemed harmless error and will not be ground for a mistrial 
or new trial if no prejudice to the defendant is shown, or if the contacts are not 
related to a matter pending before the court.1826

v. Cassasa, 588 F.2d 282, 285 (9th Cir. 1978) (harmless error when jury, out of presence of defendant, 
requested exhibits and judge informed them that exhibits not in evidence could not be considered), cert, 
denied. 99 S. Ct. 2003 (1979); United States v. Brunk, 587 F.2d 910, 913 (8th Cir. 1978) (denial of jury 
request for taped testimony in defense attorney's absence harmless error because decision within court’s 
discretion and no prejudice resulted); United States v. Walls, 577 F.2d 690, 697-98 (9th Cir.) (any error in 
trial court’s conference with juror in absence of defendant harmless when defense counsel was present and 
failed to object, and judge’s answers to juror’s questions were neutral and could not have influenced 
verdict), cert, denied, 439 U.S. 839 (1978); United States v. Breedlove, 576 F.2d 57, 60 (5th Cir. 1978) (per 
curiam) (although judge incorrect in responding in absence of defendant to jury inquiry, error deemed 
harmless because judge clearly stated law and no prejudice shown); cf. Winters v. United States, 582 F.2d 
1152, 1153-54 (7th Cir.) (no error in trial court authorizing marshal to interview juror after verdict when 
interview was preliminary to hearing with all parties participating and judge asked juror all questions 
submitted by counsel, cert, denied, 439 U.S. 936 (1978); United States v. Batchelder, 581 F.2d 626, 635-36 
(7th Cir. 1978) (trial court’s postverdict interviews with jurors to determine possible misconduct in absence 
of counsel did not require reversal because defendant did not seek hearing to try to show prejudice and 
there was overwhelming evidence of defendant’s guilt), rev'd on other grounds, 99 S. Ct. 2198 (1979). But 
see United States v. United States Gypsum Co., 438 U.S. 422, 462 (1978) (alternative holding) (ex parte 
meeting between trial judge and jury foreman reversible error when discussion amounted to “supplemental 
jury instruction”).

1826. See United States v. Bufalino, 576 F.2d 446, 451 (2d Cir.) (jurors’ complaint about spectators 
“glaring” at them not sufficient to create presumption of prejudice to defendant), cert, denied, 439 U.S. 928 
(1978).

1827. See Murphy v. Florida, 421 U.S. 794, 799 (1975) (determination that defendant's trial 
fundamentally unfair based on totality of circumstances rather than presumption that jury’s exposure to 
publicity denies due process).

1828. Gannett Co. v. DePasquale, 99 S. Ct. 2898, 2904 (1979) (judge has affirmative duty to minimize 
effects of prejudicial publicity to safeguard rights of accused); United States v. Eldred, 588 F.2d 746, 751 
(9th Cir. 1978) (per curiam) (court has affirmative duty to discover and remedy existence of improper 
influences on jurors’ deliberative qualifications).

1829. See United States v. Gullion, 575 F.2d 26, 28 (1st Cir. 1978) (considering small amount of 
publicity, no abuse of discretion for trial judge to deny defendant’s motion for continuance).

1830. See id. (trial court not obligated to hold evidentiary hearing when judge believes pretrial publicity 
not prejudicial).

1831. See United States v. Johnson, 584 F.2d 148, 154 (6th Cir. 1978) (trial court properly denied 
change of venue motion when jurors indicated exposure to publicity would not affect decision), cert, 
denied. 440 U.S. 918 (1979).

1832. See United States v. Barnes, 604 F.2d 121, 136 (2d Cir. 1979) (trial court ordered sequestration 
and anonymity of jurors because of possible danger to jurors and “irresponsibility" of press); United States 
v. Johnson, 584 F.2d 148, 154 (6th Cir. 1978) (decision on sequestering jury entrusted to sound discretion 
of trial judge), cert, denied. 440 U.S. 918 (1979).

Pretrial and Trial Publicity. Although adverse pretrial and trial public
ity may deny a defendant his right to trial by an impartial jury, the jury’s 
exposure to publicity does not presumptively deprive a defendant of this 
right. 1827 When the possibility of prejudical publicity exists, the trial judge has 
the affirmative duty to ascertain its extent and effect and to take the 
appropriate steps to remedy it.1828 The trial judge has broad discretion to deal 
with the effects of prejudicial publicity. He may grant a continuance,1829 an 
evidentiary hearing1830 or a change of venue,1831 or he may order sequestration 
of the jury. 1832 Furthermore, the judge may poll the jurors individually 
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regarding the effects of the publicity,1833 or even close the trial to the press.183* 
The trial judge also enjoys the discretion to excuse, on his own motion, all 
jurors with any knowledge of the case,1835 and to control the nature and extent 
of voir dire necessary to disclose any prejudice.1836 It is not an abuse of 
discretion for the trial judge to deny motions or refuse to take action to 
counter the effects of publicity if he believes the publicity is not prejudicial.1837 
A court must, however, safeguard the right to an impartial jury by establish
ing that a juror who has been exposed to publicity is able to lay aside his 
impressions or opinions and render a verdict based on the evidence presented 
at trial.1838

This Term the Supreme Court in Gannett Co. v. DePasqualeny) ruled that 
to prevent prejudicial publicity a trial judge may exclude the public and the 
press from a pretrial suppression hearing.1840 The defendant in Gannett 
requested that the public and the press be barred from the hearing on the basis 
that the continued buildup of adverse publicity had jeopardized his ability to 
receive a fair trial.1841 The trial court granted the motion to close the pretrial 
hearing,1842 and the Supreme Court affirmed this ruling against the challenge 
of a newspaper seeking access to the hearing. 1843 The Court held that the sixth 
amendment guarantees the right to a public trial to the defendant alone and 
does not provide to the public or press any absolute right of access to a 
criminal proceeding.1844 Although the issue in Gannett involved a pretrial

1833. See United States v. Hood, 593 F.2d 293, 296 (8th Cir. 1979) (if trial judge determines publicity 
creates danger of substantial prejudice, jurors should be polled to determine exposure).

1834. See Gannett Co. v. DePasquale, 99 S. Ct. 2898, 2904-05, 2911 (1979) (in holding that public has 
no absolute constitutional right to attend criminal trial, Court found closure of pretrial proceeding by trial 
judge effective way to safeguard due process rights of accused).

1835. See United States v. Werbrouck, 589 F.2d 273, 276 (7th Cir. 1978) (per curiam) (exclusion of all 
jurors from one geographic area where prejudicial publicity rampant did not deny defendant representative 
cross section in jury), cert, denied. 440 U.S. 962 (1979).

1836. See United States v. Johnson, 584 F.2d 148, 155-56 (6th Cir. 1978) (judge did not abuse discretion 
in refusing to ask jurors their recollection of newspaper article when defense failed to lay foundation 
showing prejudicial publicity), cert, denied. 440 U.S. 918 (1979). See generally notes 1785-97 supra and 
accompanying text.

1837. See United States v. Hood, 593 F.2d 293, 296-97 (8th Cir. 1979) (judge did not abuse discretion by 
refusing to poll jury even though desirable practice if jury exposed to prejudicial publicity); Salemme v. 
Ristaino, 587 F.2d 81, 88 (1st Cir. 1978) (habeas corpus relief not required for failure of court to conduct 
individual voir dire on issue of publicity that occurred five years before trial); United States v. Johnson, 584 
F.2d 148, 154-55 (6th Cir. 1978) (change-of-venue and sequestration-of-jury motions properly denied 
because of insufficient evidence of prejudicial effects of publicity), cert, denied. 440 U.S. 918 (1979); United 
States v. Gullion, 575 F.2d 26, 28 (1st Cir. 1978) (judge did not abuse discretion by denying motions for 
evidentiary hearing, change of venue, and continuance when he believed possible to impanel impartial jury 
despite pretrial publicity).

1838. See Murphy v. Florida, 421 U.S. 794, 799-800 (1975) (defendant must demonstrate actual 
existence of prejudicial opinion in juror’s mind); Irvin v. Dowd, 366 U.S. 717, 723 (1961) (same).

1839. 99 S. Ct. 2898 (1979).
1840. Id. at 2913.
1841. Id. at 2903. Neither the district attorney nor a representative of the press opposed the motion. Id.
1842. Id. In reaching the decision, the Court balanced the defendant's right to a fair trial against any 

right of access by the press. Id.
1843. Id. at 2912-13.
1844. Id. at 2907-09. The Court also rejected the suggestion that a right of access to criminal trials 

existed at common law, id. at 2909-11, and suggested that the first and fourteenth amendments do not 
guarantee the public and press access to pretrial hearings. Id. at 2911-12. 
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hearing, the opinion suggests that a trial court may limit access of the public 
and press to a criminal trial to preserve the accused’s right to a fair trial.1845

Whenever the possibility of prejudicial publicity arises, the defense counsel 
has the burden of raising the issue and showing the prejudicial nature of the 
pretrial or trial publicity.1846 Upon such a showing, courts look at the totality 
of the circumstances—particularly the nature of the publicity itself and the 
amount of time that has elapsed between the publicity and the trial—to assess 
the prejudicial effect and rule on the necessity for a new trial.1847 In the 
absence of clear and strong evidence of prejudicial effect, an appellate court 
will not reverse a conviction or order a postconviction hearing to examine the 
possible effects of publicity.1848

Materials in the Jury Room. Although the jury may consider only those
materials developed as evidence in open court,1849 the use of extraneous 
materials in the jury room is not a ground for reversal if the defendant has 
suffered no prejudice.1850 The trial court has discretion to determine which

1845. Id. The Court suggested that members of the public have no sixth amendment right to attend 
criminal trials. Id. In a separate opinion, Justice Powell stated that, even if a constitutional right of access 
exists under the first and fourteenth amendments, this right is outweighed by defendant’s right to a fair trial 
in light of the effect of prejudicial pretrial publicity. Id. at 2912, 2915 (Powell, J., concurring).

1846. See United States v. Werbrouck, 589 F.2d 273, 276 (7th Cir. 1978) (per curiam) (no error in 
court's failure to give cautionary instruction concerning allegedly prejudicial publicity when defense 
attorney neither requested instruction nor appraised court of existence of publicity), cert, denied, 440 U.S. 
962 (1979); United States v. Johnson, 584 F.2d 148, 156 (6th Cir. 1978) (judge's refusal to ask jurors what 
they remembered about specific newspaper articles justified when defense had not shown prejudicial nature 
of articles), cert, denied, 440 U.S. 918 (1979).

1847. See Cooper v. Campbell, 597 F.2d 628, 630-31 (8th Cir. 1979) (defendant not denied fair trial 
when two and one-half years elapsed between publicity and trial, and jurors stated during voir dire that they 
had no preconceived opinions); United States v. D'Andrea, 585 F.2d 1351, 1357 (7th Cir. 1978) (no 
prejudice when only one article appeared in paper with no general circulation in district where trial held 
and judge admonished jury to avoid any extraneous information); United States v. Gullion, 575 F. 2d 26, 30 
(1st Cir. 1978) (defendant not denied fair trial because tenor and volume of pretrial publicity small, elapsed 
time dissipated any effects, and extensive voir dire guaranteed impartial jury).

1848. See United States v. Stinson, 594 F.2d 982, 984 (4th Cir. 1979) (reversal of conviction denied 
because careful voir dire ensured lack of prejudice after newspaper reported self-serving Government 
statements concerning pending prosecutions); King v. United States, 576 F.2d 432, 437-38 (2d Cir.) 
(evidence too weak and speculative to justify postverdict inquiry into effects of trial publicity when 
defendant produced document admitting pretrial knowledge of his past actions purportedly signed by 
juror), cert, denied, 439 U.S. 850 (1978); United States v. Reynolds, 573 F.2d 242, 245 (5th Cir. 1978) 
(although three jurors learned of guilty plea of codefendant through news report, defendant’s conviction 
affirmed when jurors testified that they were uninfluenced by publicity and foreman testified that guilty 
plea not mentioned in jury room).

1849. Patterson v. Colorado, 205 U.S. 454, 462 (1907).
1850. See United States v. Barnes, 586 F.2d 1052, 1060 (5th Cir. 1978) (no abuse of discretion in trial 

court delaying answer to jury’s questions during deliberations to check trial transcript at defense counsel's 
request; defense may not complain of prejudice when verdict is reached during such delay); United States v. 
Cadena, 585 F.2d 1252, 1264-65 (5th Cir. 1978) (no error in allowing jury to use seating chart prepared by 
prosecution showing names and pictures of defendants as they sat at trial); United States v. Cooper, 577 
F.2d 1079, 1089 (6th Cir.) (jury’s use of indictment and subpoena listing materials in evidence not 
prejudicial error when jury instructed that lists not evidence of crime), cert, denied, 439 U.S. 868 (1978); 
Bulger v. McClay, 575 F.2d 407, 411-12 (2d Cir. 1978) (jury’s receipt of extra-record evidence of 
defendant’s home address, tending to discredit alibi, grounds for habeas corpus relief when defendant 
clearly prejudiced); United States v. Haynes, 573 F.2d 236, 241-42 (5th Cir.) (allowing jury to have copy of 
indictment containing dismissed charges not reversible error because indictment not prejudicial or 
inflammatory and jury properly instructed that indictment not evidence), cert, denied, 439 U.S. 850 (1978). 
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materials may be taken into the jury room.1851 In a complicated case involving 
multiple defendants and multicount indictments, it is within the sound 
discretion of the trial judge to allow the jury to take notes and to use them 
during deliberation. 1852 This term, however, the Sixth Circuit in United States 
v. Millen'*53 vacated and remanded the conviction of a defendant for 
involuntary manslaughter when the jury was permitted to see a copy of the 
indictment and a verdict form during its deliberations.1854 The verdict form 
contained a second-degree murder charge that should have been dismissed 
because it was unsupported by the facts. 1855 In reaching its decision, the court 
reasoned that the submission of the verdict form and indictment influenced 
the jury to find the defendant guilty.1856

Jury Irregularities. The trial judge has broad discretion over the
conduct of jury deliberations. 1857 In the absence of a showing of prejudice, the 
judge may allow the jury to separate for a short time1858 or to deliberate into 
the night without dinner. 1859 The Second Circuit this term in United States v. 
Mahler'*b0 held that a judge need not dismiss alternate jurors when the jury 
begins deliberations as long as the alternates are separated from the jurors and 
no conceivable prejudice to the defendant could result.1861 A trial judge may 
not recall the jury to the courtroom and inquire about its numerical division 
after the jury has begun deliberations.1862 This term, however, the Fourth

1851. United States v. Johnson, 584 F.2d 148, 157-58 (6th Cir. 1978), cert, denied, 440 U.S 918 (1979); 
United States v. Haynes, 573 F.2d 236, 241-42 (5th Cir.), cert, denied, 439 U.S. 850 (1978); cf. United 
States v. Semaan, 594 F.2d 1215, 1217-18 (8th Cir.) (no abuse of discretion for court to permit United 
States Attorney to answer juror's questions during deliberations when defense initially agreed to 
procedure), cert, denied, 99 S. Ct. 2413 (1979).

1852. United States v. Johnson, 584 F.2d 148, 157-58 (6th Cir. 1978), cert, denied, 440 U.S. 918 (1979); 
cf. United States v. Maclean, 578 F.2d 64, 65-66 (3d Cir. 1978) (no abuse of discretion in permitting 
notetaking by juror after careful instruction given on proper use of notes).

1853. 594 F.2d 1085 (6th Cir. 1979).
1854. Id. at 1087.
1855. Id.
1856. Id.
1857. See United States v. Noel, Nos. 78-5128, 78-5129, 78-5130, at 4-5 (6th Cir. April 24, 1979) (no 

abuse of discretion for judge to interview distraught juror without defendant present and to determine 
juror’s capability to continue service); United States v. Almonte, 594 F.2d 261, 267 (1st Cir. 1979) (no abuse 
of discretion to allow sequestered jurors to separate for evening); United States v. Brown, 582 F.2d 197, 201 
(2d Cir.) (no abuse of discretion in reading several pages of testimony to jury), cert, denied, 439 U.S. 915 
(1978); United States v. Eldred, 588 F.2d 746, 752 (9th Cir. 1978) (per curiam) (no abuse of discretion in 
refusing to sequester jury during deliberations and in refusing to allow postverdict interrogation of jurors 
without showing sufficient reason for such inquiry); cf. United States v. King, 582 F. 2d 888, 890 (4th Cir. 
1978) (no abuse of discretion in informing jury during voir dire that trial would be bifurcated on issues of 
guilt and sanity when defendant exhibited bizarre behavior that continued through trial).

1858. See United States v. Almonte, 594 F.2d 261, 266-67 (1st Cir. 1979) (no abuse of discretion to allow 
jury to separate for evening so that foreman could go home and attend sick wife); United States v. 
Muscarella, 585 F.2d 242, 252-53 (7th Cir. 1978) (no abuse of discretion in allowing jury to separate for 
evening after deliberations began and to have marshal instruct jury not to discuss case, particularly in 
absence of timely objection or showing of prejudice).

1859. See United States v. Corcione, 592 F.2d 111,117 (2d Cir.) (no coercion when judge read modified 
Allen charge and allowed deadlocked jury to deliberate four hours past dinner time on night before Good 
Friday), cert, denied, 99 S. Ct. 1545 (1979).

1860. 579 F.2d 730 (2d Cir.), cert, denied. 439 U.S. 991 (1978).
1861. Id. at 737.
1862. Brasfield v. United States, 272 U.S. 448, 450 (1926); see United States v. Noah, 594 F.2d 1303, 
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Circuit refused to apply this rule to a state court conviction challenged in a 
habeas corpus proceeding because it considered the rule to be one of 
supervisory power rather than of constitutional dimensions.* 1863

1304 (9th Cir. 1979) (per curiam) (judge’s inquiry into numerical division of jury on consecutive days 
deemed coercive and plain error).

1863. Ellis v. Reed, 596 F.2d 1195, 1197 (4th Cir. 1979) (no reversible error when state judge questioned 
jurors regarding numerical division; Brasfield rule one of judicial administration and not applicable to 
states).

1864. See Bulger v. McClay, 575 F.2d 407, 411-12 (2d Cir. 1978) (jurors’ consideration of defendant’s 
home address printed in newspaper story prejudicial because undermined defendant's alibi).

1865. See Taylor v. Mabry, 593 F.2d 318, 320 (8th Cir. 1979) (per curiam) (defendant’s unsupported 
allegation that juror who knew defendant told remaining jurors of defendant’s past criminal record 
insufficient grounds for granting habeas); United States v. Winkle, 587 F.2d 705, 714-15 (5th Cir.) 
(although jury learned codefendant pleaded guilty, lack of prejudice clear because jury returned not guilty 
verdict on the only count in which defendant alleged to have acted in complicity with codefendant), cert, 
denied, 100 S. Ct. 51 (1979).

1866. See United States v. Pierce, 593 F.2d 415, 419 (1st Cir. 1979) (declaration of mistrial after some 
jurors heard rumors concerning suppression hearing improper when defendant objected and no further 
inquiry or opportunity to be heard granted).

1867. See Project: 1977-1978 Term, supra note 1, at 542 & nn. 1662-64. But cfi United States v. Love, 597 
F.2d 81, 83 (6th Cir. 1979) (judge allowed jury to impeach verdict on ground verdict not final because not 
yet recorded).

1868. United States v. Woolridge, 572 F.2d 1027, 1029 (5th Cir.) (jury request for instruction on the 
meaning of reasonable doubt not evidence of confusion on reasonable doubt standard with respect to count 
already decided), cert, denied, 439 U.S. 849 (1978).

1869. United States v. Gerardi, 586 F.2d 896, 898-99 (1st Cir. 1978) (conviction affirmed when juror 
told judge following jury dismissal that he had changed his mind and wanted to find defendant not guilty).

1870. United States v. Love, 597 F.2d 81, 83 (6th Cir. 1979) (no abuse of discretion to poll jury and 
declare mistrial when one juror changed his mind because verdict not final until recorded).

1871. United States v. Allen, 588 F.2d 1100, 1106 n.12 (5th Cir. 1979), cert, denied, 99 S. Ct. 2415 
(1979).

1872. Id.
1873. Id. at 1106-07 (defendant challenged competency of juror based on hospital records showing juror 

had previously been adjudicated incompetent, inappropriate behavior during trial, and other jurors’ 
testimony that they saw what appeared to be liquor bottle in his pocket; trial court correct in finding juror 
competent based on testimony of other jurors that he appeared rational and his own testimony).

1874. See United States v. MacQueen, 596 F.2d 76, 83 (2d Cir. 1979) (court will not consider statements 

Contamination of the jury by prejudicial and extraneous information may 
be a ground for reexamination of its verdict.1864 The defendant must show that 
the jury actually relied on the information and that the information was 
prejudicial.1865 Although the jury may have received extraneous information, 
a trial judge may declare a mistrial over a defendant’s objection only if the 
jury has been clearly prejudiced by such information.1866

Generally, a jury may not impeach its own verdict.1867 This term the Fifth 
Circuit rejected a challenge to a jury verdict based on the claim that the jury 
was confused during deliberations; 1868 the First Circuit rejected a claim that a 
juror simply changed his mind one-half hour after the verdict had been 
announced.1869 The Sixth Circuit, however, declared a mistrial when one 
juror, upon polling, refused to embrace the majority verdict and stated that he 
felt the defendant was guilty and that he had only voted for acquittal so that 
the jury would be discharged.1870 Although requests for postverdict juror 
competency inquiries are generally denied,1871 1872 the Fifth Circuit in United 
States v. Allen'*12 allowed such an inquiry after the defendant made a strong 
showing that a juror was incompetent. 1873 Similarly, posttrial statements of 
jurors may not be offered to impeach an announced deadlock.1874 The 
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defendant, however, may claim that the jury has reached a partial verdict; in 
such a case, the judge must determine whether a verdict has actually been 
reached with respect to any defendants or charges before discharging the jury 
as deadlocked.1875

by jurors relating to mental processes of deliberations to impeach announced deadlock).
1875. Cf. id. (although judge must normally inquire whether jury reached partial verdict before 

declaring mistrial and discharging deadlocked jury, unnecessary if judge gave clear instruction that jury 
could return partial verdict).

1876. Lakeside v. Oregon, 435 U.S. 333, 341-42(1978).
1877. See, e.g., United States v. Escamilla, 590 F.2d 187, 189 (5th Cir. 1979) (motion for continuance 

addressed to sound discretion of trial court); United States v. Bohr, 581 F.2d 1294, 1301 (8th Cir.) (trial 
court has broad discretion in controlling closing arguments), cert, denied, 439 U.S. 958 (1978); United 
States v. Solamo, 578 F.2d 888, 890 (1st Cir. 1978) (trial judge has discretion to refuse disclosure of 
Government witnesses in absence of showing of need by defendant); United States v. Maclean, 578 F.2d 64, 
66 (3d Cir. 1978) (notetaking by jurors committed to sound discretion of trial judge); King v. United States, 
576 F.2d 432, 439 (2d Cir.) (trial judge may direct that posttrial questioning of jurors be conducted only 
under court’s control and supervision), cert, denied, 439 U.S. 850 (1978).

1878. See, e.g., United States v. Corbin, 590 F.2d 398, 401 (1st Cir. 1979) (no occasion to upset on-the- 
spot judgment of trial court in limiting inquiry into juror bias when decision reflected rational and fair 
disposition); United States v. Johnson, 585 F.2d 119, 125 n.4 (5th Cir. 1978) (because of rapid tempo of 
trial and trial judge’s superior position to weigh evidence, appellate court should not quickly substitute its 
judgment on limitation of defendant’s evidence for trial court’s); United States v. Chiantese, 582 F.2d 974, 
980 (5th Cir. 1978) (appellate tribunal deciding on “insentient” record in poorer position to evaluate need 
for hearing on alleged juror misconduct than is trial court), cert, denied, 99 S. Ct. 2030 (1979).

1879. See, e.g.. United States v. Giacalone, 588 F.2d 1158, 1 162-63 (6th Cir. 1978) (although probably 
wiser for court to excuse potential jurors who associated defendant with illegal or improper activities, not 
abuse of discretion for trial court to refuse to do so when jurors said they could decide case on evidence), 
cert, denied, 99 S. Ct. 2162 (1979); United States v. Willis, 583 F.2d 203, 209 (5th Cir. 1978) (although 
preferable to permit defendant’s lawyer to attend in-chambers plea bargaining by codefendant, not 
reversible error when defendant’s interests adequately protected by cross-examination); United States v. 
Van Deever, 577 F.2d 1016, 1017-18 (5th Cir. 1978) (per curiam) (although more particularized inquiry 
and articulation of trial court's reasons for sustaining claim of self-incrimination privilege by Government 
informant would have been helpful, decison not abuse of discretion given judge’s working knowledge of 
case); cf. United States v. Batchelder, 581 F.2d 626, 635-36 (7th Cir. 1978) (although preferable to invite 
defense counsel to posttrial interviews of jurors, failure to do so harmless error under circumstances), rev'd 
on other grounds, 99 S. Ct. 2198 (1979); United States v. Breedlove, 576 F.2d 57, 60 (5th Cir. 1978) (per 
curiam) (although unfortunate for court to have denied defense lawyer’s opportunity for opening statement 
in unnecessarily harsh manner, error harmless in light of all circumstances). In federal habeas corpus 
review of a state trial, the trial judge’s discretionary actions are even more likely to be upheld because relief

CONDUCT OF THE TRIAL JUDGE

Exercise of Discretion. The trial judge has “the ultimate responsibility
for the conduct of a fair and lawful trial.”1876 In carrying out this responsibili
ty, the trial judge is afforded broad discretion in a variety of matters arising 
during preliminary proceedings, the trial itself, and posttrial sentencing and 
review. 1877 This principle of judicial discretion is based on the belief that a trial 
judge is in a better position than is an appellate court to assess the particular 
facts and circumstances of a given case; therefore, the trial court’s decisions 
are not to be judged too harshly in hindsight. 1878 Thus, although an appellate 
court may disagree with a trial judge’s decision, it may affirm the ruling out of 
deference to the lower court’s superior opportunity to view all facets of the 
case.1879 The trial judge’s exercise of discretion will be reversed only in those
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relatively rare instances in which the trial judge is found to have abused this 
discretion1880 or clearly to have misapprehended applicable law.1881

will be granted only for constitutional errors. See Salemme v. Ristaino, 587 F.2d 81, 89 (1st Cir. 1978) 
(state trial court's use of Allen charge to encourage deadlocked jury to reach verdict not endorsed, but 
upheld because not constitutional error).

1880. See, e.g., United States v. Larson, 596 F.2d 759, 778-80 (8th Cir. 1979) (court abused discretion in 
denying defendants' request to reopen case for testimony of newly located witness); United States v. 
Morgan, 581 F.2d 933, 936-39 (D.C. Cir. 1978) (court abused discretion in excluding evidence possibly 
determinative of guilt or innocence offered by defendant), cert, denied, 99 S. Ct. 2177 (1979); United States 
v. Chaney, 577 F.2d 433, 435 (7th Cir. 1978) (per curiam) (court abused discretion in holding defense 
witness not qualified to testify as expert).

1881. See, e.g.. United States v. Williams, 592 F.2d 1277, 1280-81 (5th Cir. 1979) (because suppression 
hearings of little or no value if moving party not given wide latitude to develop factual circumstances, 
reversible error when trial judge prevented defendant from presenting witnesses on suggestiveness of 
pretrial identification procedures); United States v. Herman, 589 F.2d 1191, 1195-98 (3d Cir. 1978) 
(reversible error to admit evidence of defendant’s other crimes in rebuttal if not within exceptions provided 
in Federal Rules of Evidence 405, 608), cert, denied, 99 S. Ct. 2014 (1979); United States v. Harvey, 588 
F.2d 1201, 1203-04 (8th Cir. 1978) (plain error to admit cross-examination of defendant on assault 
conviction and juvenile adjudications in violation of Federal Rule of Evidence 609(a), (d)); United States v. 
Wolfson, 573 F.2d 216, 223-24 (5th Cir. 1978) (reversible error to limit defense counsel’s cross-examination 
of prosecution witness by barring questions within scope of direct testimony permitted by Federal Rule of 
Evidence 611(b)); cf. Thomas v. Estelle, 588 F.2d 170, 172-73 (5th Cir. 1979) (per curiam) (habeas corpus 
petition remanded with instructions to grant retrial if determined that defendant raised timely objection 
about wearing prison clothing during trial); United States v. Chaney, 577 F.2d 433, 435 (7th Cir. 1978) (per 
curiam) (heavier sentence may be imposed on retrial only after specified findings by trial judge).

In some cases a trial judge’s actions may have been proper under the law as it was understood at the time 
of trial, but are later held to be reversible error in appellate decisions announcing new rules of law. See 
Ashe v. North Carolina, 586 F.2d 334, 336-37 (4th Cir. 1978) (denial of due process not to grant 
defendant’s request to speak before imposition of sentence); Gibson v. Zahradnick, 581 F.2d 75, 78-79 (4th 
Cir.) (denial of due process to admit evidence on issue of guilt from compulsory psychiatric examination of 
defendant), cert, denied, 439 U.S. 996 (1978). In both Ashe and Zahradnick the Fourth Circuit found a 
constitutional basis for imposing on state trial judges limitations that had earlier been applied to federal 
judges. See United States v. Allbright, 388 F.2d 719, 725 (4th Cir. 1968) (no statement made by accused in 
compulsory psychiatric examination may be used on issue of guilt in federal court); Fed. R. Crim. P. 32 
(a)(1) (court shall address defendant personally before imposing sentence and ask if he wishes to make 
statement in own behalf).

1882. 99 S. Ct. 2898 (1979).
1883. Id. at 2904.
1884. Id. at 2905.
1885. Id. at 2907.
1886. Id. at 2905 n.6; see United States v. Eldred, 588 F.2d 746, 751 (9th Cir. 1978) (no error in denying 

order restraining publicity during trial in absence of indication that any publicity developed and in light of 
repeated admonition to jurors to avoid news about case).

Control of Pretrial Proceedings. The judge’s duty to ensure a fair trial
requires the exercise of considerable discretion at all pretrial proceedings. 
This Term in Gannett Co. v. DePasquale1™2 the Supreme Court reinforced this 
discretion by holding that a trial court may exclude the public from pretrial 
proceedings to fulfill its “affirmative constitutional duty to minimize the 
effects of prejudicial pretrial publicity.”1883 The sixth amendment right to a 
public trial was found to be created for the benefit of the defendant alone.1884 
In keeping with the broad discretion given trial judges, the Court noted that 
the sixth amendment does not guarantee the right to compel a private trial1885 
and stated in a footnote that its decision did not mean that a failure to close 
pretrial hearings or to take other measures to minimize the impact of 
prejudicial publicity would necessarily warrant reversal.1886
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The trial court’s discretion in controlling pretrial proceedings extends to 
matters of discovery,1887 including the disclosure of an informant’s identi
ty,1888 the issuance of subpoenas,1889 the ordering of physical or mental 
examinations of witnesses,1890 the availability of transcripts,1891 the appoint
ment of experts at Government expense,1892 and the granting of con-

1887. See, e.g.. United States v. Boyce, 594 F.2d 1246, 1252 (9th Cir. 1979) (no deprivation of discovery 
rights in requiring that classified documents remain in Government possession for defense inspection or in 
sealing materials for in camera court inspection); United States v. Rich, 580 F.2d 929, 933-34 (9th Cir.) (no 
error in denial of defense motion to depose prosecution witnesses when defense made no showing of 
prospective unavailability and apparently sought depositions for discovery purposes), cert, denied, 439 U.S. 
935 (1978); United States v. Sclamo, 578 F.2d 888, 890 (1st Cir. 1978) (court has discretion to refuse to 
provide list of all Government witnesses to defendant before trial in absence of compelling need); United 
States v. Sullivan, 578 F.2d 121, 124 (5th Cir. 1978) (no error to deny defense motion for inspection of 
cocaine because court had issued standing discovery order covering request); United States v. Winn, 577 
F.2d 86, 92 (9th Cir. 1978) (court has discretion to withhold pretrial competency report from defendant 
when examining psychiatrist does not testify at hearing or when hearing not required); cf. United States v. 
Davis, 582 F.2d 947, 951 (5th Cir.) (no error to deny motion for bill of particulars in drug conspiracy 
prosecution when defendants conceded purpose of motion to obtain discovery), cert, denied, 99 S. Ct. 2408 
(1978).

1888. See United States v. Moreno, 588 F.2d 490, 494 (5th Cir.) (mere speculative possibility of 
obtaining relevant testimony too remote for court to require disclosure of informant’s identity), cert, 
denied, 99 S. Ct. 2061 (1979); United States v. Trejo-Zambrano, 582 F.2d 460, 466 (9th Cir.) (no error to 
deny motion to reveal identity of informant; defense must do more than speculate that disclosure would be 
helpful), cert, denied, 439 U.S. 1005 (1978).

1889. See Thor v. United States, 574 F.2d 215, 219-21 (5th Cir. 1978) (no abuse of discretion for court to 
deny defense motion to subpoena witnesses when some could not be located and testimony of others of 
limited value). A defendant may apply for a subpoena in an ex parte proceeding. Fed. R. Crim. P. 17(b). 
The Fifth Circuit has held that this rule implies a duty to hold an ex parte hearing so that the defendant 
need not expose his defense strategy to the prosecution. United States v. Meriwether, 486 F.2d 498, 505-06 
(5th Cir. 1973), cert, denied, 417 U.S. 948 (1974). In Thor the trial court conducted the subpoena
application hearing in the presence of the prosecuting attorney. The circuit court held that in the absence of 
a request for an ex parte hearing or an objection from the defendant to the prosecutor’s presence, any error 
could not be reviewed in a postconviction proceeding. 574 F.2d at 221.

A commonly litigated issue concerning subpoenas is whether the Government will pay for the witness’ 
appearance under 18 U.S.C. § 3OO6A (1976). See United States v. Micklus, 581 F.2d 612, 615-16 (7th Cir. 
1978) (no error to deny request to subpoena psychologist at Government expense when evidence would be 
remote and cumulative; court may consider expense involved and that motion for psychiatrist’s services 
had already been granted); United States v. Jones, 580 F.2d 785, 787 (5th Cir. 1978) (no error in granting 
subpoena for defendant’s mother, but denying motion for expenses because defense had not sufficiently 
demonstrated witness' presence necessary for adequate defense).

1890. See United States v. Escamilla, 590 F.2d 187, 189-90 (5th Cir. 1979) (no error in refusal to order 
psychiatric examination of prosecution witness when witness adequately impeached by cross-examination 
and trial court conducted voir dire examination of witness to determine competency); United States v. 
Jackson, 576 F.2d 46, 48-49 (5th Cir. 1978) (no abuse of discretion to deny motion for physical and 
psychiatric examination of Government witnesses particularly in light of possible infringement of 
witnesses’ privacy).

1891. See United States v. Vega, 589 F.2d 1 147, 1150 (2d Cir. 1978) (denial of defense request for daily 
transcript of suppression hearing harmless error when value minimal and defense able to obtain material 
informally from court reporter); United States v. Rucker, 586 F.2d 899, 905 (2d Cir. 1978) (when no 
prejudice shown, denial of request for daily transcript of testimony of defendant’s accomplices not abuse of 
discretion granted court under 18 U.S.C. § 3OO6A(a)).

1892. See United States v. Spaulding, 588 F.2d 669, 670 (9th Cir. 1978) (trial court refusal to employ 
expert witnesses requested by defendant harmless error in light of failure of defendant to establish prejudice 
at hearing on remand on whether testimony would have been helpful at trial); United States v. Eagle, 586 
F.2d 1193, 1 197 (8th Cir. 1978) (no reversible error in refusal to appoint expert to show effects of pretrial 
publicity; refusal to authorize funds under 18 U.S.C. § 3OO6A not reversible error in absence of clear and 
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tinuances.* 1893 1894 1895 The trial judge’s discretion also permits the dismissal of part or 
all of an indictment1894 although this remedy is to be applied only in the most 
compelling circumstances.1895 Dismissal is warranted to rectify only those 
situations in which prejudice to the defendant is great, such as instances of 
excessive preindictment1896 or postindictment1897 1898 delay. As the Second Circuit 
stated this term in United States v. Fields1S9S the sanction should be applied 
“in a rare case, where it is impossible to restore the defendant to the position 
he would have occupied vis-a-vis the prosecutor”1899 or when there is a 
“demonstrated and longstanding” pattern of government misconduct that 
should be deterred.1900 In Fields Securities and Exchange Commission 
enforcement officers recommended criminal prosecution of the defendant 
after implying during settlement negotiations that they would not do so.1901 
The court found this behavior improper, but because it found no harm to the 

convincing evidence of prejudice to accused); United States v. Davis, 582 F.2d 947, 951-52 (5th Cir. 1978) 
(no error in denying defense request for investigator when no specific need shown), cert, denied, 99 S. Ct. 
2408 (1979).

1893. See, e.g., United States v. Petsas, 592 F.2d 525, 527 (9th Cir.) (denial of second continuance not 
abuse of discretion in absence of showing that additional evidence could be presented or that denial 
prejudiced defense), cert, denied, 99 S. Ct. 2824 (1979); United States v. Smith, 591 F.2d 1105, 1109-10 (5th 
Cir. 1979) (denial of continuance for defendant to secure presence of witnesses not abuse of discretion in 
absence of showing that due diligence exercised to obtain attendance of witnesses, that substantial 
favorable testimony would be tendered by witnesses, that witnesses were available and willing to testify, 
and that denial of continuance would materially prejudice defendant); United States v. Siegel, 587 F.2d 
721, 728 (5th Cir. 1978) (same); United States v. McCaskill, 585 F.2d 189, 190 (6th Cir. 1979) (per curiam) 
(denial of continuance on opening day not abuse of discretion when defense had five weeks notice of trial 
date); United States v. Vandivere, 579 F.2d 1240, 1243-44 (10th Cir. 1978) (denial of continuance for 
additional time to prepare defense not abuse of discretion when defendant free on bond able to assist 
attorney and attorney cited no specific conflicting commitments); United States v. Lanier, 578 F.2d 1246, 
1252-53 (8th Cir.) (denial of second continuance requested not abuse of discretion when counsel had 
represented defendant for 17 months, defendant had possessed all documentary evidence for over year 
before trial, and attorney had some notice of possible federal charges), cert, denied. 439 U.S. 856 (1978); 
United States v. Chamay, 577 F.2d 81, 83-84 (9th Cir. 1978) (denial of second continuance to locate 
essential witness not abuse of discretion when prosecutor unable to ensure production of witness and delay 
would cause hardship and anxiety to defendant); United States v. Poteet, 573 F.2d 351, 356 (5th Cir. 1978) 
(denial of continuance to seek evidence to impeach Government witness not abuse of discretion when 
impeachment based on collateral matter not raised by defense until end of trial).

1894. Truchinski v. United States, 393 F.2d 627, 632 (8th Cir. 1968), cert, denied, 393 U.S. 831 (1969).
1895. See United States v. Fields, 592 F.2d 638, 647 (2d Cir. 1978) (dismissal of indictment drastic and 

extreme sanction), cert, denied, 99 S. Ct. 2838 (1979).
1896. See United States v. Glist, 594 F.2d 1374, 1375-78 (10th Cir. 1978) (delay over three years 

between investigation and indictment and poor handling of case before and at trial sufficient to support 
dismissal of one count); notes 1237-53 supra and accompanying text (discussing preaccusation delay).

1897. See United States v. Chamay, 577 F.2d 81, 84 (9th Cir. 1978) (dismissal of indictment proper 
when Government failed to produce essential witnesses and court warned after first continuance that 
further delays would result in dismissal of indictment); notes 1254-91 supra and accompanying text 
(discussing postaccusation delay).

1898. 592 F.2d 638 (2d Cir. 1978).
1899. Id. at 648.
1900. Id.
1901. Id. at 647.
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defendant1902 and no evidence that the agents acted pursuant to official 
policy1903 dismissal of the indictment was not warranted.1904

Control at Trial. The trial judge’s responsibility for a fair trial requires
the exercise of discretion limited by the Constitution1905 and the Federal Rules 
of Evidence. 1906 This term the courts of appeals upheld trial court discretion in 
the admission of evidence,1907 limitation of cross-examination,1908 control of

1902. Id. (denying dismissal when Government had adequate evidence apart from that derived through 
its misconduct); see United States v. Owen, 580 F.2d 365, 367-68 (9th Cir. 1978) (dismissal denied when 
Government misconduct between plea bargain and sentencing did not taint prosecution).

1903. 592 F.2d at 648.
1904. Id. at 647 (denying dismissal when actions isolated instance of misconduct by two employees of 

large agency).
1905. See United States v. Williams, 592 F.2d 1277, 1281 (5th Cir. 1979) (court committed reversible 

error and denied defendant sixth amendment right of confrontation in forbidding defense to cross-examine 
codefendant on alleged request for Government protection for codefendant’s brother and girlfriend); 
Badger v. Cardwell, 587 F.2d 968, 977-78 (9th Cir. 1978) (denial of due process to exclude defendant 
without good reason from several stages of trial, including announcement of verdict); Ashe v. North 
Carolina, 586 F.2d 334, 336-37 (4th Cir. 1978) (denial of due process to deny defendant’s request to speak 
before sentencing when request effectively communicated); Gibson v. Zahradnick, 581 F.2d 75, 78-80 (4th 
Cir.) (defendant’s privilege against self-incrimination violated when state trial court permitted state 
psychiatrist who had examined defendant to testify that defendant had admitted crime), cert, denied, 439 
U.S. 996 (1978); cf. United States v. Wolfson, 573 F.2d 216, 221-23 (5th Cir. 1978) (trial court committed 
reversible error and may have denied defendant sixth amendment right of confrontation in refusing to 
allow defense to question Government witness on issues within subject of direct examination).

1906. See, e.g., Fed. R. Evid. 403 (judge must balance probative value of evidence against potential 
harm to defendant); Fed. R. Evid. 608 (past bad conduct of witness admissible on cross-examination only 
in discretion of trial judge); Fed R. Evid. 609 (criminal convictions of witness admissible during cross- 
examination if crime punishable by one year or greater sentence and judge finds probative value outweighs 
prejudicial effect to defendant or if crime involved dishonesty).

1907. See, e.g., United States v. Brady, 595 F.2d 359, 361-62 (6th Cir. 1979) (trial court did not abuse 
discretion in admitting photographs of gunshot victims after determining that probative value outweighed 
potential inflammatory nature); United States v. Cassasa, 588 F.2d 282, 284-85 (9th Cir. 1978) (trial court 
did not abuse discretion in refusing to admit composite pictures when eyewitnesses did not adopt pictures 
as representations of defendant), cert, denied, 99 S. Ct. 2003 (1979); United States v. Barnes, 586 F.2d 1052, 
1057 (5th Cir. 1978) (court correctly weighed need for Government to show past drug offenses of 
defendant against possible prejudicial effect in barring testimony during case-in-chief, but allowing 
evidence in rebuttal); United States v. Johnson, 585 F.2d 119, 125 (5th Cir. 1978) (trial court did not abuse 
discretion in excluding evidence, even if relevant to defense, when confusion from mass of detail 
outweighed any favorable inference); cf. United States v. Rios Ruiz, 579 F.2d 670, 672-74 (1st Cir. 1978) 
(evidence that defense witnesses had been suspended from police force admissible in cross-examination 
during trial of police officer for assaulting suspect); United States v. Cooper, 577 F.2d 1079, 1087-88 (6th 
Cir. 1978) (not plain error to fail to give jury cautionary instructions on considering evidence of financial 
transactions of defendant on trial for misapplication of bank funds). But see United States v. Morgan, 581 
F.2d 933, 935-39 (D.C. Cir. 1978) (court abused discretion in excluding evidence in drug possession trial 
that house where drugs found occupied by another identified drug seller), cert, denied, 99 S. Ct. 2177 
(1979); United States v. O’Connor, 580 F.2d 38, 42-43 (2d Cir. 1978) (court abused discretion in admitting 
evidence of defendant’s prior bad acts not relevant to show common scheme or plan, identity, or 
corroboration of prosecution witnesses).

1908. See, e.g. United States v. Cleveland, 590 F.2d 24, 30-31 (1st Cir. 1978) (court did not improperly 
limit cross-examination of witnesses regarding photo spread in which witness failed to identify defendant 
when no testimony given about photos on direct examination, eyewitnesses not asked for in-court 
identification, and defense counsel permitted to argue lack of eyewitness identification); United States v. 
Glover, 588 F.2d 876, 878 (2d Cir. 1978) (per curiam) (no abuse of discretion forjudge to forbid cross- 
examination of Government witness concerning psychiatric treatments received 12 years before trial 
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closing arguments,* 1909 exclusion of trial spectators,1910 and resolution of self
incrimination claims.1911 In addition, although the trial judge is required to 
sequester witnesses upon demand,1912 the court must exercise discretion in 
determining whether a sequestration order has been violated1913 and whether 
such a violation warrants exclusion of the tainted witness.1914

because events remote in time, bore tenuous connection to witness’ reliability, and defense counsel allowed 
other cross-examination concerning credibility); United States v. Heath, 580 F.2d 1011, 1026 (10th Cir. 
1978) (no abuse of discretion in restricting cross-examination in case involving 14 defense lawyers when all 
major witnesses extensively cross-examined and limitations not prejudicial); United States v Fitzgerald, 
579 F.2d 1014, 1021 (7th Cir.) (no abuse of discretion in barring some questions on cross-examination of 
government witness testifying under immunity when jury had ample information on witness’ immunity), 
cert, denied. 439 U.S. 1002 (1978); United States v. Sturgis, 578 F.2d 1296, 1300-01 (9th Cir.) (no abuse of 
discretion in permitting cross-examination concerning defendant’s financial affairs before robbery when 
questions, although not wholly relevant, bore on defendant's life style and were unprejudicial), cert, denied, 
439 U.S. 970 (1978). But see United States v. Williams, 592 F.2d 1277, 1281 (5th Cir. 1979) (reversible 
error to forbid defense to cross-examine codefendant on alleged request for Government protection for his 
brother and girlfriend); United States v. Harvey, 588 F.2d 1201, 1203-04 (8th Cir. 1978) (plain error to 
permit prosecutor to cross-examine defendant about inadmissible prior misdemeanors and juvenile 
adjudications); United States v. Wolfson, 573 F.2d 216, 221-23 (5th Cir. 1978) (reversible error to refuse to 
allow defense to question Government witness on issues within scope of direct examination).

1909. See United States v. White, 589 F.2d 1283, 1289-90 (5th Cir. 1979) (no abuse of discretion in 
limiting defense counsel’s closing argument to 30 minutes when limitation not unreasonable and counsel 
did not object); United States v. Bohr, 581 F.2d 1294, 1301 (8th Cir.) (no abuse of discretion in failing to 
admonish jurors to disregard prosecutor’s misstatement of evidence), cert, denied, 439 U.S. 958 (1978); cf. 
United States v. Breedlove, 576 F.2d 57, 60 (5th Cir. 1978) (per curiam) (harmless error for court to deny 
defense counsel opportunity to make reserved opening statement at end of Government’s case because 
defense not long or complicated, jury familiar with case, and defense counsel gave closing argument the 
next day).

1910. See United States v. Rios Ruiz, 579 F.2d 670, 674-75 (1st Cir. 1978) (no abuse of discretion for 
judge in trial of policeman charged with beating suspect to exclude policemen from courtroom while in 
uniform because of possible prejudicial effect on jury).

1911. See United States v. Trejo-Zambrano, 582 F.2d 460, 464 (9th Cir.) (defendant sought to compel 
previously convicted codefendant to testify; court did not err in recognizing codefendant’s privilege against 
self-incrimination because codefendant could fear additional criminal liability), cert, denied, 439 U.S. 1005 
(1978); United States v. Van Deever, 577 F.2d 1016, 1017-18 (5th Cir. 1978) (per curiam) (defendant 
sought to compel Government informer to testify at postconviction proceeding; court did not err in 
recognizing witness’ claim of privilege against self-incrimination).

1912. Fed. R. Evid. 615; cf. United States v. Woody, 588 F.2d 1212, 1213-14 (8th Cir. 1978) (per 
curiam) (no error in court’s refusal to exclude Government agent from courtroom during testimony of 
other witnesses when no possibility agent’s subsequent testimony influenced by previous witnesses), cert, 
denied, 440 U.S. 928 (1979); United States v. Bobo, 586 F.2d 355, 366 (5th Cir. 1978) (no error to permit 
Government witness who remained in courtroom despite sequestration order to testify because Federal 
Rule of Evidence 615 permits exception for investigative agents and no prejudice demonstrated), cert, 
denied, 99 S. Ct. 1546 (1979).

1913. See United States v. Smith, 578 F.2d 1227, 1235 (8th Cir. 1978) (no error in trial court's ruling 
that one witness giving notes taken during trial to other witnesses waiting to testify did not violate 
sequestration order limited to exclusion of witnesses from courtroom).

1914. See United States v. Robbins, 579 F.2d 1151, 1154 (9th Cir. 1978) (no abuse of discretion in 
permitting witness present in courtroom in violation of sequestration order to testify on minor element of 
case); United States v. Johnston, 578 F.2d 1352, 1355-56 (10th Cir.) (no abuse of discretion in permitting 
witness to testify after he violated sequestration order by discussing testimony with previous witness when 
conversation apparently did not affect testimony), cert, denied. 439 U.S. 931 (1978); United States v. Avila- 
Macias, 577 F.2d 1384, 1389 (9th Cir. 1978) (no error for defendant's investigator to be excluded as 
surrebuttal witness for violating sequestration when testimony would have been of little relevance and 
defense counsel failed to object). Contempt proceedings may be instituted against a witness for violation of 
a sequestration order. United States v. Smith, 578 F.2d 1227, 1235 (8th Cir. 1978).
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Rule 12.1 of the Federal Rules of Criminal Procedure gives the trial judge 
discretion to exclude a defendant’s alibi witness if the defendant fails to 
comply with the requirement to disclose, upon the Government’s request, his 
intention to offer an alibi defense and the names and addresses of his alibi 
witnesses.1915 For the first time since rule 12.1 took effect in 1975, two circuits 
this term upheld disqualifications of alibi witnesses under the rule. In United 
States v. Barronigib the defense disclosed the names of its alibi witnesses one 
day after the ten-day deadline following the prosecution’s demand;1917 the 
Ninth Circuit found no abuse of discretion in the trial court’s exclusion of the 
alibi witnesses’ testimony, concluding that disqualification was warranted 
because of the defendant’s refusal to cooperate with his court-appointed 
attorney1918 and because of the strength of the Government’s case.1919 In 
United States v. White'920 the Sixth Circuit found no abuse of discretion in the 
trial court’s refusal to permit the defendant to reopen his case for the 
testimony of a previously undisclosed alibi witness.1921 The circuit court 
rejected the defendant’s argument that his inability to locate the witness 
constituted “good cause” for his failure to comply with the disclosure rule.1922

1915. Fed. R. Crim. P. 12.1(a), (d). The Government has a reciprocal duty to disclose the names and 
addresses of witnesses it will use to establish the defendant’s presence at the scene of the crime or to rebut 
the defendant’s alibi. Fed. R. Crim. P. 12.1(b). The Supreme Court has held that a provision for reciprocal 
discovery is essential to the constitutionality of state alibi witness disclosure laws. See Wardius v. Oregon, 
412 U.S. 470, 472 (1973) (due process clause prohibits enforcement of alibi rules unless reciprocal 
discovery rights given to criminal defendant); cf. Williams v. Florida, 399 U.S. 78, 81-86 (1968) (no 
violation of due process or self-incrimination privilege in mandatory disclosure of defense alibi witness 
under reciprocal discovery law). The Supreme Court has not ruled on the constitutionality of the exclusion- 
of-alibi- evidence sanction. See Wardius v. Oregon, 412 U.S. at 472 n.4 (no need to rule on exclusion 
sanction when statute facially invalid); Williams v. Florida, 399 U.S. at 83 n.14 (no need to rule on 
exclusion sanction when defendant complied with disclosure rule and no penalty exacted).

In United States v. Myers, 550 F.2d 1036 (5th Cir. 1977), the court reversed a conviction on the basis of 
the trial judge's failure to exclude the testimony of an undisclosed Government witnesses who testified in 
rebuttal to the defendant’s alibi defense. Id. at 1041-43, 1057. The court ruled that the trial court abused its 
discretion in finding that the Government had good cause for noncompliance with the rule, id. at 1042-43, 
and in denying a motion to strike the witness’ testimony and documentary evidence. Id. at 1043. The court 
said five factors should be considered in determining whether to exclude testimony from an undisclosed 
witness: (1) The amount of prejudice resulting from nondisclosure; (2) the reason for nondisclosure; (3) the 
extent to which any harm is mitigated; (4) the weight of admissible evidence; and (5) other relevant factors. 
Id.

1916. 575 F.2d 752 (9th Cir. 1978).
1917. Id. at 757. The court said that trial courts must be able to impose sanctions—even the “drastic” 

sanction of exclusion—if the purpose of the rule is to be accomplished. Id. At the same time, the court 
cautioned that exclusion should be imposed “only after a careful weighing of the interest of the defendant 
in a full and fair trial against the interests of avoiding surprise and delay.” Id.

1918. Id. at 758. The defendant had sought to retain private counsel up to the scheduled trial date. At 
that time, the public defender unsuccessfully moved to withdraw because of the defendant's refusal to 
confide in him or to disclose his alibi defense. Id. at 755. The defendant then disclosed his witnesses to the 
public defender overnight, and the public defender then furnished them to the prosecutor—11 days after 
the prosecutor had requested the disclosure. Id. at 755-56

1919. Id. at 758. The court noted that eight witnesses had made positive courtroom identifications of the 
defendant. It added that the sanction “might be entirely improper" in a weaker case. Id.

1920. 583 F.2d 899 (6th Cir. 1978).
1921. Id. at 901-02. Two witnesses whose identities were disclosed in compliance with the rule were 

allowed to testify. Id. at 900, 902.
1922. Id. at 902. The defendant was aware of the witness’ identity four months before trial. The court 

ruled that the defendant was required to disclose the witness’ identity even if his whereabouts were 
unknown. Id.
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Like the Ninth Circuit in Barron, the Sixth Circuit upheld the trial judge’s 
action in part because of the strength of the Government’s case.1923

As the White case indicates, the decision to reopen the trial after the parties 
have rested their cases lies within the sound discretion of the trial court.1924 
The Eighth Circuit this term in United States v. Larson, 1925 however, found 
that a trial court had abused its discretion and committed reversible error in 
denying the defendant’s motion to reopen trial for testimony from a newly 
located witness.1926 The court found that the defense had diligently sought the 
witness, that the new testimony was potentially exculpatory, and that 
reopening the case would not prejudice the Government.1927

Sometimes conflicting with the trial court’s discretion to control trial 
proceedings is the defendant’s constitutional right to be present at all stages of 
his trial.1928 This right may be waived directly, or waiver may be implied by 
the defendant’s actions,1929 but a trial court should accept such a waiver only

1923. Id. Two accomplices testified for the Government against the defendant. The court reasoned that 
because the testimony of the defendant and his two alibi witnesses had apparently been discounted, it was 
doubtful that the additional witness would have been believed. Id.

1924. Id. at 901.
1925. 596 F.2d 759 (8th Cir. 1979).
1926. Id. at 779-80.
1927. Id. at 778-79. In denying the defendants’ motion to reopen the trial, the trial court found that the 

motion to reopen was untimely under all the circumstances, that the prosecution would have been 
prejudiced, and that the new witness’ testimony might not have been admissible on the ground that it was 
more confusing than probative. United States v. Callahan, 442 F. Supp. 1213, 1223-25 (D. Minn. 1978), 
rev'd sub nom. United States v. Larson, 596 F.2d 759 (8th Cir. 1979). Judge Stephenson, dissenting from 
the Eighth Circuit’s ruling, argued that the majority “accorded little deference” to the trial judge’s 
discretion. 596 F.2d at 783 (Stephenson, J., dissenting).

1928. See U.S. Const, amend. VI (“In all criminal prosecutions, the accused shall enjoy the right . . . 
to be confronted with the witnesses against him . . . .”); Badger v. Cardwell, 587 F.2d 968, 970-71 (9th 
Cir. 1978) (right of accused to be present at trial stems from confrontation clause or due process clause).

Failure to provide for the defendant’s or defense counsel’s presence at some stages of the trial, even if 
erroneous, may not require reversal. See, e.g., United States v. Hood, 593 F.2d 293, 298 (8th Cir. 1979) 
(any error in trial court’s response to jury’s inquiry without notice to defendant or his counsel harmless in 
absence of prejudice); United States v. Giacalone, 588 F.2d 1158, 1164-65 (6th Cir. 1978) (trial court’s ex 
parte request to deadlocked jury to continue deliberations technical error, but not prejudicial), cert, denied. 
99 S. Ct. 2162 (1979); United States v. Cassasa, 588 F.2d 282, 285 (9th Cir. 1978) (defense counsel’s 
absence during judge’s communication with jury harmless error when no reasonable possibility of 
prejudice), cert, denied, 99 S. Ct. 2003 (1979); United States v. Walls, 577 F.2d 690, 697-98 (9th Cir.) (any 
error in trial court’s conference with juror when defendant absent harmless when defense counsel present 
and failed to object and judge’s answers to juror’s questions neutral and could not have influenced verdict), 
cert, denied, 439 U.S. 839 (1978); United States v. Breedlove, 576 F.2d 57, 59-60 (5th Cir. 1978) (per 
curiam) (trial court’s responding to jury’s written question without notifying defense harmless error when 
answer correct and responsive and defendant could not show prejudice); Fed. R. Crim. P. 43(a) (requiring 
defendant to be present at every stage of trial unless otherwise provided by rule); cf. United States v. Willis, 
583 F.2d 203, 208-09 (5th Cir. 1978) (no error in trial court’s refusal to permit defense to be present at plea 
bargaining conference with codefendant and counsel; defendant’s rights adequately protected by opportu
nity to cross-examine codefendant about conference); Winters v. United States, 582 F.2d 1152, 1153-54 
(7th Cir.) (no error in trial court authorizing marshal to interview juror after verdict when interview 
preliminary to hearing with all parties participating and judge asked juror all questions submitted by 
counsel), cert, denied, 439 U.S. 936 (1978); United States v. Batchelder, 581 F.2d 626, 635-36 (7th Cir. 
1978) (trial court’s postverdict interviews with jurors in absence of counsel to determine possible 
misconduct did not require reversal because defendant did not seek hearing to show prejudice and evidence 
overwhelming on defendant’s guilt), rev'd on other grounds, 99 S. Ct. 2198 (1979).

1929. See Taylor v. United States, 414 U.S. 17, 20 (1973) (per curiam) (defendant may waive right to be 
present at trial by voluntary absence); Fed R. Crim. P. 43(b) (in noncapital case, defendant’s voluntary 
absence after trial has commenced in his presence shall not prevent continuation of trial). 
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in exceptional circumstances.1930 One exceptional circumstance arises from a 
defendant’s disruptive behavior; if necessary to maintain order and decorum, 
the court may exclude a disruptive defendant from the courtroom.1931 In 
Badger v. Cardwell,1932 however, the Ninth Circuit held this term that a state 
trial judge committed reversible error in expelling a pro se defendant from the 
courtroom.1933 The court of appeals stated that the right to represent oneself is 
distinguishable from—and more easily lost than—the right to be present at 
trial.1934 In Badger the judge repeatedly excluded the defendant because he 
persisted in irrelevant, argumentative, and repetitious questioning of wit
nesses.1935 The Ninth Circuit suggested that the trial judge could have 
prevented the defendant from acting as his own counsel,1936 but held that a 
defendant must be permitted to remain in the courtroom when relieved of his 
role as counsel in the absence of further misconduct or waiver of the right to 
be present.1937

1930. See United States v. Cannatella, 597 F.2d 27, 28 (2d Cir. 1979) (per curiam) (trial court has 
discretion to permit waiver of appearance in exceptional circumstances when choice of absence, long 
continuance, or severance exigent; case remanded for trial court’s determination whether defendant’s 
physical illness warranted waiver); cf. United States v. Durham, 587 F.2d 799, 800 (5th Cir. 1979) (in view 
of Federal Rule of Criminal Procedure 43(a) and procedure for witness identification that would have 
increased likelihood of tainted identification, court acted within its discretion in denying waiver request).

1931. Illinois v. Allen, 397 U.S. 337, 343 (1970). The Court held that a trial judge has three 
constitutionally permissible ways to deal with an obstreperous defendant: (1) Bind and gag him; (2) cite 
him for contempt; or (3) remove him from the courtroom, td. at 344. Under the facts of Allen the Court 
concluded that the state trial judge acted “completely within his discretion” in banishing the defendant 
rather than restraining him in the courtroom. Id. at 347.

1932. 587 F.2d 968 (9th Cir. 1978).
1933. Id. at 977-78.
1934. Id. at 978-79.
1935. Id. at 971-76. The defendant was excluded four times; the final expulsion was for the remainder of 

the trial until sentencing. Id. at 976. The court found the trial judge was justified in expelling the defendant 
for disruptive behavior on the third day of the trial. Id. at 972-73, but found the three subsequent expulsions 
to be improper. Id. at 973-76.

1936. Id. at 978.
1937. Id. at 979.
1938. 580 F.2d 1137 (2d Cir.), cert, denied. 439 U.S. 913 (1978).
1939. Id. at 1141. The court noted, however, that there were only limited exceptions to the general rule 

that “in camera proceedings during a criminal trial are manifestly conceptually incompatible with our 
system of criminal jurisprudence.” Id.

1940. Id. at 1142. Some defendants were cooperating with the Government’s investigation and had 
given statements implicating one or more codefendants. Id. The court said that threats of violence and the 
need to keep the drug investigation confidential justified the in camera proceedings. Id. at 1144-45.

1941. Id. at 1145.
1942. Id. at 1143.

This term in United States v. Arroyo-Angulo,193* the Second Circuit allowed 
another exception to the defendant’s right to be present at criminal proceed
ings by permitting in camera hearings at which not all defendants were 
present.1939 The court found that the need for security in a multiple-defendant 
drug conspiracy trial supported the exclusion of one or more codefendants 
from various pretrial proceedings and justified denying access to sealed 
records of the proceedings.1940 The court found minimal harm to the 
defendants’ interests1941 because no defendant was excluded from proceedings 
at which evidence was developed that was later used against him.1942
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Another constitutional right that sometimes conflicts with the trial judge’s 
discretion at trial is the presumption of innocence.1943 The Supreme Court has 
stated that courts “must be alert to factors that may undermine the fairness of 
the factfinding process.”1944 Two often litigated “factors” are courtroom 
security measures and the defendant’s appearance at trial in prison clothes. 
This term the Second Circuit in Hardee v. Kuhlman1945 found no constitu
tional violation in the stationing and rotation of armed uniformed guards in 
the courtroom during the defendant’s state trial for manslaughter.1946 In a 
strong dissent, Judge Oakes found no basis for such “zealous guarding”1947 
and argued that due process requires that security measures be no greater 
than necessary to ensure safety.1948 Although the mere presence of courtroom 
guards has never been treated as a constitutional violation per se,1949 
compelling a defendant to appear in prison clothes violates due process.1950 
Nonetheless, the failure of defense counsel to object negates the element of 
compulsion necessary to establish the constitutional violation.1951 For this 
reason, the Fifth Circuit this term remanded a case for a factual determina
tion of whether defense counsel had objected when the defendant in a state 
trial appeared before the venire panel in prison overalls.1952

1943. See Estelle v. Williams, 425 U.S. 501, 503 (1976) (presumption of innocence basic component of 
fair trial although not articulated in Constitution).

1944. Id.
1945. 581 F.2d 330 (2d Cir. 1978).
1946. Id. at 332. See also United States v. Arroyo-Angulo, 580 F.2d 1137, 1 142 (2d Cir.) (metal 

detectors used to search persons entering courtroom and provision of separate entrance for jury upheld as 
necessary protection during drug-smuggling conspiracy trial), cert, denied, 439 U.S. 913 (1978).

1947. 581 F.2d at 334 (Oakes, J., dissenting). Judge Oakes said that the defendant had not been 
disruptive, had not attempted to escape, and was not considered a security risk; he criticized the state 
court’s apparent policy of imposing such security measures only when the defendant on trial had not been 
released on bail. Id.

1948. Id.
1949. Id. at 332 n.2 (majority opinion).
1950. Estelle v. Williams, 425 U.S. 501, 512-13 (1976) (fourteenth amendment prevents state from 

compelling defendant to stand trial in prison clothes).
1951. Id.
1952. Thomas v. Estelle, 588 F.2d 170, 172-73 (5th Cir. 1979) (per curiam).
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The trial court has broad discretionary power over the jury, including 
selection195-1 and control of the jury at trial1954 or during its deliberations.1955 
For example, the submission of a copy of an indictment to the jury is 
considered within the sound discretion of the trial judge.1956 When a jury

1953. See notes 1785-97 supra and accompanying text (discussing voir dire in jury selection).
1954. See, e.g., United States v. Hood, 593 F.2d 293, 296-97 (8th Cir. 1979) (no abuse of discretion in 

refusing to poll jury for exposure to publicity during trial when court determines publicized information 
does not create danger of substantial prejudice to accused); United States v. Callahan, 588 F.2d 1078, 1086 
(5th Cir.) (not error for court to permit jurors to pass written questions to judge to be asked of witnesses on 
stand), cert, denied. 100 S. Ct. 49 (1979); United States v. Maclean, 578 F.2d 64, 65-66 (3d Cir. 1978) (no 
abuse of discretion in permitting note-taking by juror after careful instruction given on proper use of notes); 
United States v. Rodríguez, 573 F.2d 330, 332-33 (5th Cir. 1978) (not reversible error to replace absent 
black juror with white alternate and to fail to issue bench warrant for juror or to allow defense counsel to 
develop facts concerning juror's absence); notes 1816-75 supra and accompanying text (discussing control 
of jury). In Rodríguez the court’s split decision vacated and reversed an earlier split decision by the same 
panel granting the defendant a new trial. See United States v. Rodriguez, 573 F.2d 330, 332 (5th Cir. 1978), 
rev’g 564 F.2d 1189, 1191 (5th Cir. 1977). Judge Wyzanski’s original opinion granting a new trial 
emphasized the failure of the trial judge to make any inquiry or to issue a bench warrant for the absent 
juror, who had reportedly called the court clerk to say he was going to work rather than coming to court. 
564 F.2d at 1190. In dissenting from Judge Wyzanski’s second opinion upholding the trial judge’s actions, 
Judge Goldberg argued that the trial judge had no basis for the exercise of his discretion because of his 
refusal to permit defense counsel to develop a record on the juror’s absence. 573 F.2d at 334 (Goldberg, J., 
dissenting).

1955. See, e.g., United States v. Semaan, 594 F.2d 1215, 1217-18 (8th Cir.) (no abuse of discretion for 
court to permit United States Attorney to answer juror’s questions during deliberations when defense 
initially agreed to procedure), cert, denied, 99 S. Ct. 2413 (1979); United States v. Almonte, 594 F.2d 261, 
265, 266-68 (1st Cir. 1979) (no abuse of discretion in granting jury request for replaying taped telephone 
conversations introduced as evidence while failing to reread trial transcript to jury or in allowing 
previously sequestered jury to disperse for one night because of illness of foreman’s wife); United States v. 
Eldred, 588 F.2d 746, 752 (9th Cir. 1978) (per cunam) (no abuse of discretion in refusing to sequester jury 
during deliberations and in refusing to allow postverdict interrogation of jurors without showing of 
sufficient reason for such inquiry); United States v. Barnes, 586 F.2d 1052, 1060 (5th Cir. 1978) (no abuse 
of discretion in trial court delaying answer to jury’s questions during deliberations to check trial transcript 
at defense counsel’s request; defense cannot complain of prejudice when verdict is reached during delay); 
United States v. Muscarella, 585 F.2d 242, 252-53 (7th Cir. 1978) (no abuse of discretion in allowing jury to 
separate for evening after deliberations began and to have marshal instruct jury not to discuss case, 
particularly in absence of timely objection or showing of prejudice); United States v. Brown, 582 F.2d 197, 
201 (2d Cir.) (no abuse of discretion in reading several pages of testimony to jury), cert, denied. 439 U.S. 
915 (1978); notes 1816-75 supra and accompanying text (discussing jury deliberations); cf. United States v. 
King, 582 F.2d 888, 890 (4th Cir. 1978) (no abuse of discretion in informing jury during voir dire that trial 
would be bifurcated on issues of guilt and sanity when defendant exhibited bizarre behavior that continued 
through trial).

1956. See United States v. Wedelstedt, 589 F.2d 339, 350 (8th Cir. 1978) (no abuse of discretion in 
submitting copy of indictment when jury admonished indictment not evidence of any kind), cert, denied, 99 
S. Ct. 2836 (1979); United States v. Jones, 587 F.2d 802, 805-06 (5th Cir. 1979) (per curiam) (no error for 
court to read parts of indictment and to submit copy to jury); United States v. Cooper, 577 F.2d 1079, 1089 
(6th Cir.) (no error in submitting indictment to jury; any error in submitting subpoena duces tecum to jury 
harmless because documents listed already identified and in evidence), cert, denied, 439 U.S. 868 (1978); 
United States v. Haynes, 573 F.2d 236, 241-42 (5th Cir.) (no error in submitting 18-count indictment, even 
though only 7 counts before jury, in light of proper instructions, absence of inflammatory language, and 
fact that defense had attempted to use existence of 18 counts favorably at trial), cert, denied. 439 U.S. 850 
(1978); cf. United States v. Parker, 586 F.2d 1253, 1257-58 (8th Cir. 1978) (per curiam) (harmless error to 
provide jury with copy of indictment when 2 of 13 enumerated acts unsupported by evidence, jury given 
proper instructions, improper objection by defense, and overwhelming evidence of guilt). See also United 
States v. Scales, 594 F.2d 558, 561-62, 564 n.3 (6th Cir.) (no error in submitting to jury charts containing 
summaries of indictment and evidence because proper limiting instructions given and no inflammatory 
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reports difficulty in reaching a verdict, the trial court generally has the 
discretion to give the supplemental instruction—sometimes called an Allen 
charge—that jurors have a duty to decide the case if they can conscientiously 
do so and should listen to each other’s views with a willingness to be 
convinced. * 1957 The Allen charge has been criticized repeatedly as inherently 
coercive,1958 and some courts have prohibited its use in certain forms.1959 The 
American Bar Association has recommended that the Allen charge be 
replaced with instructions designed to be less coercive.1960 The ABA stan
dards may have prompted some courts to give more evenhanded instructions 
addressing equally majority and minority jurors.1961 Many courts, however, 
continue to make references to the time and expense of a potential retrial,1962 a 

language involved), cert, denied. 99 S. Ct. 2168 (1979).
By contrast, the Fifth Circuit has disapproved the submission of a written copy of the judge's charge to 

the jury. See United States v. Hooper, 575 F.2d 496, 498-99 (5th Cir.) (furnishing jury with written copy of 
judge’s charge disapproved, but not reversible error in absence of prejudice), cert, denied, 439 U.S. 895 
(1978).

1957. The Supreme Court first approved such instructions in Allen v. United States, 164 U.S. 492, 501 
(1896). The instructions in Allen contained the caution that the verdict “must be the verdict of each 
individual juror, and not a mere acquiesence in the conclusion of his fellows.” Id. They also urged jurors in 
the minority, whether for conviction or acquittal, to reconsider their views in light of the opinions of the 
majority. Id.

1958. The failure to urge majority jurors to reconsider their views as well is an oft-stated criticism of the 
Allen charge. See United States v. Seawell, 583 F.2d 416, 418-19 (9th Cir.) (Hug, J., concurring) 
(regardless of timing or circumstances, Allen charge puts unjustified pressure on minority jurors to 
surrender honest convictions), cert, denied, 439 U.S. 991 (1978); United States v. Scruggs, 583 F.2d 238, 
242-43 (5th Cir. 1978) (Coleman, J., concurring) (Allen charge inherently coercive in all forms and 
infringes defendant’s right to unhampered product of constitutionally guaranteed jury system).

1959. See United States v. Thomas, 449 F.2d 1177, 1 187 & n.71 (D.C. Cir. 1971) (Allen-type charges 
permitted only if no distinction made between duty of majority and that of minority to consider others’ 
views); United States v. Fioravanti, 412 F.2d 407, 420 (3d Cir.) (instruction that juror distrust his judgment 
if different from majority deemed error in future), cert, denied, 396 U.S. 837 (1969); United States v. 
Brown, 411 F.2d 930, 933-34 (7th Cir. 1969) (jury deadlock instructions must comply with standards 
suggested by ABA), cert, denied, 396 U.S. 1017 (1970); cf. United States v. Sawyers, 423 F.2d 1335, 1342- 
43 & n.7 (4th Cir. 1970) (modified version of Allen charge including instruction to majority and minority 
jurors to consider views in light of others’ opinions strongly recommended). At least 23 states have 
disapproved Allen-type instructions in whole or in part. See People v. Gainer, 19 Cal. 3d 835, 846-47 & n.8, 
566 P.2d 997, 1002-03 & n.8, 139 Cal. Rptr. 861, 866-67 & n.8 (1977) (listing jurisdictions). Despite this 
criticism, the Supreme Court has not reexamined the use of Allen charges. The Court did cite Allen with 
approval but without discussion in Johnson v. Louisiana, 406 U.S. 356, 361-62 (1972), when it sanctioned 
the use of nonunanimous verdicts in state trials. Id. at 363.

1960. Special Committee on Standards for the Administration of Criminal Justice, ABA 
Project on Standards for Criminal Justice, Standards Relating to Trial by Jury § 5.4(a) 
(1968) . The recommended instructions are directed to all jurors, not just to those in the minority. The 
standards provide that the instructions may be given before deliberations or may be given or repeated after 
a deadlock in deliberations. Id. § 5.4(a), (b). Courts have tended to continue using the term “Allen charge" 
to refer to instructions that actually meet or approximate the ABA standards, a fact that causes difficulty 
in stating the law on the subject.

1961. See, e.g., United States v. Guglielmini, 598 F.2d 1149, 1150-51 (9th Cir. 1979) (upholding trial 
court’s instruction that balance of jurors should reconsider position when doubts held by substantial 
number, perhaps less than majority, of other jurors); United States v. Seawell, 583 F.2d 416, 417 n.2 (9th 
Cir.) (upholding trial court’s instruction that other jurors ought to question correctness of position if 
majority or lesser number of jurors favor acquittal), cert, denied. 439 U.S. 991 (1978); United States v. 
Scruggs, 583 F.2d 238, 239 n.3 (5th Cir. 1978) (upholding trial court’s instruction that all jurors examine 
issues with deference to opinions of others); United States v. Brown, 582 F.2d 197, 202 (2d Cir.) (upholding 
trial court’s instruction as "equally balanced charge referring to changing one’s opinions either for 
conviction or acquittal”), cert, denied, 439 U.S. 915 (1978).

1962. See, e.g., United States v. Guglielmini, 598 F.2d 1149, 1150-51 (9th Cir. 1979) (trial judge stated 
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consideration not included in the ABA’s recommended instructions. “Modi
fied” versions of the Allen charge are generally accepted today;1963 in fact, no 
circuit court reversed a conviction this term on the basis of a trial judge’s use 
of Allen or similar charges. In many instances, defendants challenging the use 
of such instructions focus not on the content of the charge but rather on the 
circumstances surrounding its use; the attempt is to establish that even if the 
instructions are not inherently coercive, they have a coercive effect in 
particular circumstances.1964

case has “taken some time and effort” for counsel, witnesses, court, and jurors); Ellis v. Reed, 596 F.2d 
1195, 1196 (4th Cir. 1979) (trial judge said jury disagreement would mean court’s time consumed again in 
retrial); United States v. Giacalone, 588 F.2d 1 158, 1167 & n.12 (6th Cir. 1978) (trial judge said trial 
“expensive process” and "burdensome on litigants”), cert, denied, 99 S. Ct. 2162 (1979); Salemme v. 
Ristaino, 587 F.2d 81, 89 (1st Cir. 1978) (trial judge said case to be decided at later date if no verdict 
reached); United States v. Seawell, 583 F.2d 416, 417 n.2 (9th Cir.) (trial judge said retrial costly to both 
sides), cert, denied. 439 U.S. 991 (1978); United States v. Scruggs, 583 F.2d 238, 239 n.3 (5th Cir. 1978) 
(trial judge said trial consumed full week and expensive for all sides).

1963. See, e.g., Ellis v. Reed, 596 F.2d 1195, 1196-97 (4th Cir. 1979) (no error in Allen-type instruction 
that jurors have duty to attempt reconciliation of differences if possible without surrendering conscientious 
convictions); United States v. Bright, 588 F.2d 504, 510-11 (5th Cir.) (no abuse of discretion in using 
version of Allen charge substantially identical to instructions previously approved for circuit), cert, denied, 
99 S. Ct. 1537 (1979); Salemme v. Ristaino, 587 F.2d 81, 89 (1st Cir. 1978) (no constitutional error if state 
trial judge’s instruction not skewed in direction of intimidating minority jurors to comply with majority); 
United States v. Seawell, 583 F.2d 416, 418 (9th Cir.) (no reason for court to change view that use of Allen 
charge not error per se), cert, denied, 439 U.S. 991 (1978); United States v. Brown, 582 F.2d 197, 202 (2d 
Cir.) (no error in use of equally balanced charge with references to maintaining individual beliefs), cert, 
denied. 439 U.S. 915 (1978).

1964. See, e.g.. United States v. Guglielmini, 598 F.2d 1149, 1151-53 & n.4 (9th Cir. 1979) (Allen 
instruction to jury not impermissibly coercive because given by trial court in original charge); United States 
v. Gabriel, 597 F.2d 95, 100 (7th Cir. 1979) (modified Allen charge given in writing and orally repeated 
permissible when jury reported 11-1 deadlock after 2 1/2 hours and no potentially coercive circumstances); 
United States v. Irwin, 593 F.2d 138, 142 (1st Cir. 1979) (no indication of coercion in verdict returned 4 
hours after Allen charge prompted by 5 hours of deliberation and foreman’s statement that he doubted 
verdict would be reached); United States v. Giacalone, 588 F.2d 1 158, 1 166-68 (6th Cir. 1978) (short time 
between Allen charge and verdict not evidence of coercion), cert, denied, 99 S. Ct. 2162 (1979); United 
States v. Bright, 588 F.2d 504, 510-11 (5th Cir.) (court not required to notify defense of plan to give Allen 
charge if counsel present and afforded opportunity to object and charge given after deadlocked jury 
requests further instructions), cert, denied. 99 S. Ct. 1537 (1979); United States v. Cassasa, 588 F.2d 282, 
285-86 (9th Cir. 1978) (caretaker judge’s advice that jury relax for weekend, reflect on evidence and each 
other’s views, and return Monday to see regular judge did not have coercive impact of repeated Allen 
charge), cert, denied, 99 S. Ct. 2003 (1979); United States v. Weiner, 578 F.2d 757, 764-65 (9th Cir.) (per 
curiam) (no error in use of Allen charge after 5 days of deliberation when foreman notified court that one 
juror felt unable to participate and judge determined juror not suffering from mental or physical disability), 
cert, denied, 439 U.S. 981 (1978).

Two courts this term found that the repetition of Allen instructions does not require reversal of a 
subsequent conviction. See United States v. Gabriel, 597 F.2d at 100 (no prejudicial error in trial court’s 
use of written modified Allen charge and repetition of instructions); United States v. O’Connor, 580 F.2d 
38, 44 (2d Cir. 1978) (no error to give two modified Allen charges especially when jury deliberated several 
hours after second charge). But see United States v. Seawell, 550 F.2d 1159, 1160, 1162-63 (9th Cir. 1977) 
(use of second modified Allen charge has such coercive implications that it should be prohibited). In his 
retrial, Seawell was reconvicted after one use of a modified Allen charge; this second conviction was 
affirmed. United States v. Seawell, 583 F.2d 416 (9th Cir.), cert, denied, 439 U.S. 991 (1978).

The Supreme Court has also recently reversed the criminal antitrust convictions of corporate and 
individual defendants following a trial in which a modified Allen charge was given twice to a deadlocked 
jury. United States v. United States Gypsum Co., 438 U.S. 422, 459-60 (1978). The Court objected not to 
the use of the Allen-type instructions, but to an ex parte meeting between the judge and jury foreman in 
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Another issue posed by a deadlocked jury is whether the trial judge may 
ask the jury to disclose the numerical division of its votes. In federal courts, 
such an inquiry mandates automatic reversal under the Supreme Court’s 
decision in Brasfield v. United States.1965 The Court, however, has never 
considered whether the Brasfield rule is applicable to state trials.1966 This term 
the Fourth Circuit in a split decision held that the Brasfield rule does not 
apply to the states.1967 The court concluded that Brasfield was based on the 
Supreme Court’s supervisory power over federal courts rather than on any 
constitutional right;1968 as a result, inquiry by a state trial judge into the 
numerical division of a deadlocked jury is not grounds for habeas corpus 
relief.1969

which the foreman received “the impression that the judge wanted a verdict ‘one way or another.”' Id. at 
460; cf. Jenkins v. United States, 380 U.S. 445, 446 (1965) (per curiam) (judge’s instruction that jurors 
"have got to reach a decision in this case” had coercive effect requiring reversal).

1965. 272 U.S. 448, 450 (1926) (tendency of such inquiry “coercive”); see United States v. Noah, 594 
F.2d 1303, 1304 & n. 2 (9th Cir. 1979) (per curiam) (plain error for judge to recall jury twice to inquire as to 
numerical division, particularly when defense not present at first inquiry although readily available). In a 
lengthy dissent to Noah. Judge Kilkenny argued that Brasfield did not survive the adoption of the harmless 
and plain error provisions of rules 52(a) and (b) of the Federal Rules of Criminal Procedure, which were not 
in existence in 1926 when Brasfield was decided. Id. at 1305 (Kilkenny, J., dissenting). He argued the 
inquiry was harmless error at most and was far less coercive than the Allen instructions approved by both 
the Ninth Circuit and the Supreme Court. Id. The majority responded that in addition to the coercive effect 
of such an inquiry, the Brasfield rule was based on the belief that the "privacy of a jury’s deliberations” 
should not “be impaired, even to the slightest degree." Id. at 1304 n.2 (opinion of the court).

1966. For a discussion of state and federal court decisions on the Brasfield rule, see Ellis v. Reed, 596 
F.2d 1195, 1197-99 (4th Cir. 1979).

1967. Ellis v. Reed, 596 F.2d 1195, 1200 (4th Cir. 1979).
1968. Id. at 1197-98. The dissent argued that the language in Brasfield describing the rule as “essential 

to the fair and impartial conduct of the trial” indicated the decision was constitutionally based. Id at 1201 
(Winter, J., dissenting) (quoting 272 U.S. at 450).

1969. Id. at 1200 (opinion of the court).
1970. See, e.g.. United States v. Morton, 591 F.2d 483, 484 (8th Cir. 1979) (per curiam) (denial of 

mistrial after prosecutor’s improper question upheld because in context of entire trial comment not so 
prejudicial as to preclude full jury deliberation); United States v. Dunbar, 590 F.2d 1340, 1343 (5th Cir. 
1979) (denial of mistrial requested after trial judge made improper remark to jury upheld because isolated 
comment followed by curative instruction); United States v. Corbin, 590 F.2d 398, 399-401 (1st Cir. 1979) 
(denial of motion for mistrial upheld when court’s inquiry into allegation of juror bias serious and diligent); 
United States v. Allen, 588 F.2d 1100, 1107-08 (5th Cir.) (denial of mistrial requested after allegedly 
improper remark upheld because court instructed jury to disregard it and basis in evidence for inference 
drawn by prosecutor), cert, denied, 99 S. Ct. 2415 (1979); United States v. Jackson, 585 F.2d 653, 663-64 
(4th Cir. 1978) (denial of mistrial following concededly improper remark volunteered by witness upheld 
because remark not unduly prejudicial and court gave prompt cautionary instruction); United States v. 
Polytarides, 584 F.2d 1350, 1353 (4th Cir. 1978) (denial of mistrial for prosecutor’s alleged misstatement of 
defendant’s testimony upheld because no objection and no request for curative instruction); United States 
v. Stulga, 584 F.2d 142, 147 (6th Cir. 1978) (denial of mistrial affirmed because prosecutor’s use of phrase 
“I submit” not expression of personal opinion); United States v. Shovea, 580 F.2d 1382, 1391 (10th Cir. 
1978) (denial of mistrial upheld when defense chose as trial tactic not to request corrective action for 
prosecutor’s improper remark and remark not clear error), cert, denied, 440 U.S. 908 (1979); United States 
v. Sclamo, 578 F.2d 888, 890-91 (1st Cir. 1978) (denial of mistrial based on improper testimony by witness 
upheld because court struck improper remark and cautioned jury to disregard it, and strong case existed 
against defendant); cf United States v. Westbo, 576 F.2d 285, 292 (10th Cir. 1978) (abuse of discretion to 
deny mistrial when prosecution introduced highly prejudicial evidence previously ruled inadmissible and 
defendant could not negate prejudicial inferences).

The trial court’s discretion is broad when a defendant moves for a 
retrial.1970 In contrast, a mistrial should be granted on a prosecutor’s motion 
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or declared sua sponte by the court only when the court determines that it is 
required by “manifest necessity” or that “the ends of public justice” would be 
served.1971

1971. United States v. Perez, 22 U.S. (9 Wheat) 579, 580 (1824); accord, Arizona v. Washington, 434 
U.S. 497, 505-06 (1978); see notes 1544-58 infra and accompanying text (discussing double jeopardy 
implications of mistrial requests).

1972. Fed. R. Crim. P. 42(a); see United States v. Wilson, 421 U.S. 309, 316 (1975) (summary contempt 
available to support court’s authority when witness’ refusal to comply with court order disrupts and 
frustrates ongoing trial).

1973. Fed. R. Crim. P. 42(b); see Schleper v. Ford Motor Co., 585 F.2d 1367, 1372 (8th Cir. 1978) (for 
contumacious behavior occurring outside courtroom, rule 42(b) requires notice to defendant).

1974. In such cases, the fine or imprisonment that may be imposed is limited to $1,000, six-months 
imprisonment, or both. 18 U.S.C. § 402 (1976). If the contempt is committed in the presence of the court 
or is in disobedience of a court order entered in suits prosecuted on behalf of the United States, the 
punishment is not subject to the statutory limitation. Instead, the punishment may be imposed in 
conformity with the "prevailing usages at law.” Id; see United States v. Miller, 588 F.2d 1256, 1262-63 (9th 
Cir. 1978) (“prevailing usages at law” does not limit court to penalties provided in underlying criminal 
statute; sentence for contempt of Interstate Commerce Commission injunction limited only by bounds of 
discretion), cert, denied, 440 U.S. 947 (1979).

1975. See United States v. Miller, 588 F.2d 1256, 1262, 1265 (9th Cir. 1978) (court did not abuse 
discretion in imposing two concurrent one-year prison sentences and $100,000 fine for violation of 
Interstate Commerce Commission injunction), cert, denied. 440 U.S. 947 (1979).

1976. Frank v. United States, 395 U.S. 147, 151 (1969) (for purposes of determining right to jury trial, 
criminal contempt treated like all other criminal offenses).

1977. See Codispoti v. Pennsylvania, 418 U.S. 506, 515 (1974) (when judge postpones punishment for 
several acts of contempt committed during trial until after final conviction, no overriding necessity for 
instant action and jury trial required).

1978. 575 F.2d 732 (9th Cir. 1978).

Contempt Power. The Federal Rules of Criminal Procedure allow a
federal judge to punish criminal contempt summarily when the judge certifies 
that the contemptuous conduct was committed in his presence and when the 
behavior requires immediate corrective action to restore the authority and 
dignity of the court.1972 When contumacious behavior occurs outside the 
courtroom, the federal rules provide that the conduct is punishable only upon 
notice and an allowance of a reasonable time for the preparation of a 
defense.1973

If the contumacious conduct also constitutes a criminal offense under 
federal law or under the law of the state in which the conduct was committed, 
a statutory limitation may exist on the power of a federal trial court to impose 
a fine or imprisonment.1974 When the conduct does not constitute a criminal 
offense, no statutory limitation exists on the federal court’s power to impose a 
fine or imprisonment, and a sentence for criminal contempt will be reviewed 
only for an abuse of discretion.1975 A defendant has a right to a jury trial, 
however, if the sentence for any one contempt citation exceeds six months.1976 
When multiple findings of contempt result in sentences that in the aggregate 
exceed six months, the right to a jury trial depends on when sentencing for 
contempt occurs.1977

A petitioner seeking habeas corpus relief for the imposition of a criminal 
contempt conviction must show that the court’s error amounted to a 
constitutional violation. In Hawk v. Cardoza, 1978 the Ninth Circuit held that 
to support a finding of criminal contempt, the due process clause of the 
fourteenth amendment demands both a showing of intent to obstruct judicial 
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proceedings and evidence that judicial order was actually disrupted.1979 These 
due process concerns as well as the sixth amendment right to counsel must, 
however, be balanced against the need for order in the trial process.1980 The 
court held that the contempt convictions in Hawk were justified in light of the 
length and heated setting of the trial, the trial judge’s repeated warnings and 
special orders concerning conduct at trial, and the petitioner’s continuing 
contemptuous conduct.1981

The courts may also impose civil contempt sanctions on witnesses who 
refuse to testify or to provide documentary information in court or in front of 
a grand jury. 1982 It is important to distinguish between civil and criminal 
contempt orders, for the former are generally not considered “final” orders 
within the meaning of 28 U.S.C. § 1291 and thus are not appealable1983 
whereas the latter are.1984 In determining whether contempt proceedings are 
civil or criminal, the proper focus is on what the court seeks to accomplish by 
the contempt finding. Civil contempt is generally used to coerce prospective 
compliance with a court order; criminal contempt attempts to punish past 
improper conduct.1985 Thus, in In re Irvingm6 the Second Circuit found that 
an order imposing a flat $10,000 fine for failure to comply with a discovery 
order was criminal in nature and therefore was appealable as a final order.1987 
An additional $1,000 per day fine until the contemnor complied with the 
discovery order was civil in nature but was nonetheless appealable because the 
contemnor was not a party to the criminal proceeding in the lower court.1988

1979. Id. at 734-35.
1980. Id. at 735.
1981. Id.
1982. A judge is statutorily authorized to order summarily the confinement of a witness until the witness 

agrees to provide the information, as long as the imprisonment does not exceed the proceeding and in no 
event exceeds 18 months. 28 U.S.C. § 1826 (1976). Because writing, like a person’s voice, is a physical 
characteristic repeatedly shown in public, no expectation of privacy protects against compelling a 
handwriting exemplar. United States v. Mara, 410 U.S. 19, 21 (1973). Normally, compelled exemplars may 
not contain matter that is testimonial or communicative. Gilbert v. California, 388 U.S. 263, 266-67 (1967). 
This fifth amendment protection against self-incrimination led the First Circuit this term to find that a 
district court had erred in holding a grand jury witness in civil contempt for refusing to answer questions 
when a genuine danger of self-incrimination existed. In re Brogna, 589 F.2d 24, 27 (1st Cir. 1978). Once the 
court grants immunity coextensive with the constitutional privilege against self-incrimination, however, 
the person may not lawfully refuse to testify and may be found summarily in contempt of court for a failure 
to testify. See Brown v. United States, 359 U.S. 41, 46-47 (1959) (witness granted complete immunity 
before grand jury has unqualified duty to answer questions and may not plead fifth amendment).

1983. Fox v. Capital Co., 299 U.S. 105, 107 (1936). Although civil orders against parties to pending 
proceedings are not appealable, they may in “truly exceptional cases” be reviewable by a writ of 
mandamus. See In re Attorney Gen., 596 F.2d 58, 63-64 (2d Cir.) (case truly exceptional because first suit 
against federal government by political party, over 1,300 government informants claiming privilege from 
disclosure, and contempt citation against Attorney General in official capacity), cert, denied, 100 S. Ct. 217 
(1979).

1984. In re Irving, 600 F.2d 1027, 1031 (2d Cir. 1979) (orders of criminal contempt immediately 
appealable; citing Union Tool Co. v. Wilson, 259 U.S. 107, 111 (1922)).

1985. Id. at 1031 (criminal contempt punitive in nature and imposed to support court’s authority but 
civil contempt designed to compel obedience to court order or to enforce rights of another party to action); 
see Shillitani v. United States, 384 U.S. 364, 370 (1966) (when contemnors may obtain release from custody 
by complying with order, contempt order civil).

1986. 600 F.2d 1027 (2d Cir. 1979).
1987. Id. at 1031. The willful contempt, the way the order tracked the language in rule 42(a) of the 

Federal Rules of Criminal Procedure, and the punitive nature of the fine led the court to believe the $10,000 
fine was criminal in nature. Id.

1988. Id.
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Posttrial Proceedings. The trial judge’s broad discretion in controlling
the judicial process extends to posttrial proceedings including motions for a 
new trial,1989 sentencing,1990 and probation.1991 Investigative and corrective 
action in cases of alleged juror misconduct or bias are also committed to the 
sound discretion of the trial judge.1992 Similarly, the trial judge has broad 
discretion in resolving claims of juror contamination,1993 although at least one 
court has stated that a failure to hold a hearing on possible improper 
influences from outside the jury is an abuse of discretion.1994 In King v. United 
States'995 the Second Circuit held that a trial court may direct counsel not to 
communicate with jurors after the verdict and that any postverdict inquiry be 
conducted under the court’s supervision.1996 By contrast, in United States v. 
Sherman1997 the Ninth Circuit ruled on first amendment grounds that a 
district court’s posttrial order that everyone, including members of the news 
media, stay away from jurors was impermissible.1998 The court reasoned that

1989. See United States v. Weiner, 578 F.2d 752, 765 (9th Cir.) (refusal of new trial motion not abuse of 
discretion when no prejudice shown), cert, denied, 439 U.S. 981 (1978); United States v. Westbo, 576 F.2d 
285, 292 (10th Cir. 1978) (refusal of motions for mistrial and new trial following introduction of evidence 
previously ruled inadmissible constituted abuse of discretion).

1990. See United States v. Allen, 596 F.2d 227, 231 (7th Cir.) (trial court has broad discretion to 
consider "whole person" in sentencing but may not penalize defendant for asserting fifth and sixth 
amendment rights), cert, denied, 99 S. Ct. 2415 (1979); notes 2251-85 infra and accompanying text 
(sentencing).

1991. See United States v. Burkhalter, 588 F.2d 604, 606-07 (8th Cir. 1978) (no abuse of discretion in 
revoking probation when defendant violated spirit of probation terms and showed “pervasive un
willingness” to follow rehabilitation program); notes 2534-38 infra and accompanying text (probation).

1992. See, e.g., United States v. Corbin, 590 F.2d 398, 400-01 (1st Cir. 1979) (no error in failing to 
declare mistrial when allegation that juror made derogatory remark about defense counsel not proven, 
juror excused on other grounds, and other jurors denied hearing remark); United States v. Chiantese, 582 
F.2d 974, 978-80 (5th Cir. 1978) (refusal of court to hold hearing on whether juror had remarked on 
defense attorney’s conduct matter of sound discretion), cert, denied, 99 S. Ct. 2030 (1979); United States v. 
Moore, 580 F.2d 360, 364-65 (9th Cir.) (no abuse of discretion in failing to question juror who allegedly 
slept during portion of closing defense argument when counsel did not request such inquiry), cert, denied. 
439 U.S. 970 (1978).

1993. See, e.g., United States v. Almonte, 594 F.2d 261, 265-66 (1st Cir. 1979) (no abuse of discretion to 
refuse to dismiss juror aware of contact between Government witness and another juror who was excused); 
United States v. Bohr, 581 F.2d 1294, 1301-02 (8th Cir.) (when juror spoke with Government witness 
during trial recess but stated that conversation would not affect role as juror, substitution of alternate juror 
advisable but no reversal required), cert, denied. 439 U.S. 958 (1978); United States v. Batchelder, 581 F.2d 
626, 635-36 (7th Cir. 1978) (trial court properly conducted separate interviews after verdict to determine 
whether one juror told other jurors of newspaper account of case), rev'd on other grounds, 99 S. Ct. 2198 
(1979); United States v. Weiner, 578 F.2d 757, 765 (9th Cir.) (per curiam) (no abuse of discretion to deny 
new trial on basis of juror's affidavit that during deliberations bailiff stated judge would like verdict when 
bailiff denied conversation, defense failed to show prejudice, and obvious after lengthy trial and 
deliberations that verdict welcome), cert, denied. 439 U.S. 981 (1978); King v. United States, 576 F.2d 432, 
438 (2d Cir.) (no abuse of discretion in refusing evidentiary hearing to question jurors on possible exposure 
to prejudicial publicity), cert, denied. 439 U.S. 850 (1978).

1994. United States v. Chiantese, 582 F.2d 974, 979 (5th Cir. 1978), cert, denied, 99 S. Ct. 2030 (1979). 
The court reasoned that the presence of outside influences raises a presumption of prejudice that the 
Government must rebut to avoid a mistrial. Id. But see King v. United States, 576 F.2d 432, 438 (2d Cir.) 
(“clear evidence” required to obtain postverdict inquiry into alleged jury contamination), cert, denied, 439 
U.S. 850 (1978).

1995. 576 F.2d 432 (2d Cir.), cert, denied, 439 U.S. 850 (1978).
1996. Id. at 439.
1997. 581 F.2d 1358 (9th Cir. 1978).
1998. Id. at 1361-62.
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because the trial had ended, there was no possibility that allowing jurors to 
speak to reporters would deprive defendants of a fair trial.1999 As a result, the 
requirement that a prior restraint placed on newsgathering be imposed only in 
the case of a “clear and present danger” or a “serious and imminent threat to 
a protected competing interest” had not been met.2000

Misconduct. The trial court has a duty to facilitate a fair trial through
the clear and orderly presentation of evidence and the minimization of 
confusion and delay.2001 The trial judge may question witnesses2002 and 
comment on evidence2003 as long as the appearance of impartiality is 
maintained. The judge’s discretion to question a defendant, however, is 
circumscribed by the defendant’s constitutional rights. For example, this term 
the Third Circuit held that questions about a defendant’s understanding of 
fifth amendment rights must be asked outside the presence of the jury.2004

1999. Id. at 1361.
2000. Id. The court added that jurors could decline to speak to reporters, id. at 1362, and that the trial 

judge could protect jurors from harassment if any actually occurred. Id. at 1361.
2001. See United States v. McDonald, 576 F.2d 1350, 1358 (9th Cir.) (no abuse of discretion when judge 

made sharp remarks while actively controlling progress of trial), cert, denied, 439 U.S. 830 (1978); United 
States v. Wolfson, 573 F.2d 216, 224 (5th Cir. 1978) (court’s alterations of defense exhibit in presence of 
jury within trial court’s responsibility to clarify issues and eliminate confusion); Fed. R. Evid. 611 (court 
shall exercise reasonable control over mode and order of interrogating witnesses).

2002. See, e.g., United States v. Cooper, 596 F.2d 327, 330 (8th Cir. 1978) (trial court may ask defendant 
fair and impartial questions); United States v. Landof, 591 F.2d 36, 39 (9th Cir. 1978) (trial judge’s 
questions proper when they did not suggest disbelief of testimony); United States v. Eldred, 588 F.2d 746, 
750-51 (9th Cir. 1978) (trial court’s questioning of Government witness to clarify confused and imprecise 
testimony proper when court did not appear partisan); United States v. Siegel, 587 F.2d 721, 726 (5th Cir. 
1978) (court’s questioning of defendant not prejudicial when questions fair and objective, designed to 
clarify testimony, and jury instructed to disregard judge’s comments); United States v. Hauck, 586 F.2d 
1296, 1298-99 (8th Cir 1978) (trial court’s clarifying questions proper when not persistent and counsel 
failed to object), cert, denied, 99 S. Ct. 2170 (1979); United States v. McDonald, 576 F.2d 1350, 1358 (9th 
Cir. 1978) (court’s role in trial extends to examining witnesses to clarify evidence but judge must guard 
against appearance of advocacy or partiality), cert, denied, 100 S. Ct. 65 (1979); United States v. 
Cheatwood, 575 F.2d 821, 826 (10th Cir. 1978) (trial court’s questions proper because aided in “search for 
truth”), cert, denied, 439 U.S. 853 (1979); Butts v. Wainwright, 575 F.2d 576, 578 (5th Cir. 1978) (court’s 
questioning of witness concerning her use of another name did not indicate partiality or prosecutorial zeal). 
But see United States v. Daniels, 572 F.2d 535, 541 (5th Cir. 1978) (court’s questioning of Government 
witness improper when attorneys competently conducting case and questions not relevant to issue of guilt).

2003. See, e.g., United States v. Scales, 594 F.2d 558, 560-61 (6th Cir. 1979) (no error in court’s 
statement that it would sustain objection before objection made when witness not competent to answer and 
court previously sustained similar objection); United States v. Callahan, 588 F.2d 1078, 1087-88 (5th Cir.) 
(court’s gratuitous lecture on propriety of testifying as character witness not improper when decision to 
testify left solely to witness), cert, denied, 100 S. Ct. 49 (1979); United States v. Buchanan, 585 F.2d 100, 
102 (5th Cir. 1978) (trial court’s suggestion of reasons for Government's failure to produce witness proper 
when given in supplemental charge requested to eliminate confusion and accompanied by emphasis that 
jury sole trier of fact); United States v. James, 576 F.2d 223, 228-29 (9th Cir. 1978) (judge’s comment that 
elements of offense established not improper when identity of offender was central dispute and judge 
adequately instructed jury that it was final arbiter on issues of fact); United States v. Greenfield, 574 F.2d 
305, 307 (5th Cir. 1978) (incorrect statement of evidence to jury not improper when judge gave accurate 
charge, immediately corrected error, and did not convey partisan attitude or add to evidence).

2004. See United States v. Agee, 597 F.2d 350, 362 (3d Cir. 1978) (questioning defendant about 
assertion of fifth amendment right should be performed outside hearing of jury to guard against unfair 
inference if defendant elects not to testify), cert, denied, 99 S. Ct. 2889 (1979).
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Generally, a judge’s actions during the trial will not warrant reversal if they 
do not prejudice the defendant2005 or if they constitute harmless error.2006 
Thus, comments or criticisms directed toward defense counsel will not 
constitute reversible error unless they are calculated to disparage counsel in 
the eyes of the jury or are likely to affect the outcome of the trial.2007 In Cross 
v. Georgia2008 the Fifth Circuit this term held that a state trial judge’s 
extensive pretrial review of evidence with the prosecutor did not prejudice the 
defendant because “the conduct of the trial judge during the trial is the 
measure by which prejudice to the litigant is determined.”2009 Furthermore,

2005. See, e.g., United States v. McPartlin, 595 F.2d 1321, 1355 (7th Cir.) (trial judge’s comment during 
defendant's testimony not reversible error when remark did not indicate judge’s disbelief, adequate curative 
instructions given, and jury had ample opportunity to assess defendant’s credibility), cert, denied, 100 S. Ct. 
65 (1979); United States v. White, 589 F.2d 1283, 1289 (5th Cir. 1979) (court’s questioning of defense 
witnesses to clarify points of conflict with prosecution not prejudicial when no bias apparent, questioning 
not lengthy or antagonistic, and jury properly instructed to ignore factual assertions made by court); Bruno 
v. LaVallee, 584 F.2d 590, 591-94 (2d Cir. 1978) (court’s mention to reluctant witness of defendant’s 
dangerous character and penalties for false testimony not prejudicial when made away from jury, trial 
before different judge, and witness already knew of defendant’s criminal tendencies); United States v. 
Robbins, 579 F.2d 1151, 1154 (9th Cir. 1978) (court’s reading of selected portions of testimony regarding 
defendant’s arrest not prejudicial when both police and defendant’s testimony read and other testimony not 
relevant to jury’s query); United States v. Avila-Macias, 577 F.2d 1384, 1390 (9th Cir. 1978) (court’s 
questioning of prosecutor regarding anticipated evidence not prejudicial when testimony promptly and 
properly introduced).

2006. See United States v. Cleveland, 590 F.2d 24, 30 (1st Cir. 1978) (court’s misstatement implying 
defendant at scene of crime not plain error in context of lengthy and otherwise accurate charge that 
repeatedly reminded jury they were sole finders of fact); United States v. Vega, 589 F.2d 1147, 1154 (2d 
Cir. 1978) (court’s questioning that led to defendant’s admission of prearrest silence harmless error when 
evidence of guilt overwhelming); United States v. Eldred, 588 F.2d 746, 751 (9th Cir. 1978) (court’s 
frequent interruption of defendant’s testimony not reversible error when designed to clarify testimony and 
jury given adequate instructions); United States v. Levy, 578 F.2d 896, 902-03 (2d Cir. 1978) (court’s 
summary of Government’s evidence without mention of defense theory harmless error when abundant 
evidence of guilt); United States v. Miroyan, 577 F.2d 489, 494 (9th Cir.) (judge’s “plain and 
nonargumentative” statement to panel of prospective jurors that one of defendant’s coconspirators pled 
guilty harmless error when thorough cautionary instructions given), cert, denied, 439 U.S. 896 (1978); 
United States v. Shepherd, 576 F.2d 719, 723-34 (7th Cir.) (court’s admonition of defendant after guilty 
verdict but before polling jury harmless error when no other errors made and overwhelming evidence of 
guilt), cert, denied, 439 U.S. 852 (1978); United States v. Haynes, 573 F.2d 236, 238-39 (5th Cir.) (judge’s 
alleged comment on defendant’s exercise of fifth amendment privilege harmless when single statement in 
context of evidentiary ruling, judge corrected error when asked, detailed instructions given, and 
overwhelming evidence of guilt existed), cert, denied, 439 U.S. 850 (1978).

2007. See United States v. Eldred, 588 F.2d 746, 749-50 (9th Cir. 1978) (reversal not warranted by 
court’s alleged criticism of defense counsel when statements no more than routine interplay between court 
and counsel and not calculated to disparage defendant); United States v. Bissonette, 586 F.2d 73, 78 (8th 
Cir. 1978) (no error when nature and tone of judge’s statement curtailing questioning not critical of counsel 
and remedial instruction given); United States v. Frazier, 584 F.2d 790, 792-94 (6th Cir. 1978) (no error in 
court’s interruption of defense counsel when done in interest of clarity and accuracy, court admonished 
prosecutor as well, and no evidence of hostility to defendants); United States v. Lanier, 578 F.2d 1246, 1255 
(8th Cir.) (court comment during bench conference that defense cross-examination “totally irrelevant” 
harmless error because jury given instruction to disregard), cert, denied, 439 U.S. 856 (1978); cf. United 
States v. White, 589 F.2d 1289, 1289 (5th Cir. 1979) (reversal not warranted by judge’s sleeping during 
opening statement when judge informed jury that poor health might cause him to fall asleep); Drayton v. 
Hayes, 589 F.2d 117, 119 (2d Cir. 1979) (when no evidence that judge motivated by bad faith or intent to 
prejudice or harass defense retrial proper although mistrial caused by court’s practical joke on defense 
counsel at crucial stage of trial).

2008. 581 F.2d 102 (5th Cir. 1978).
2009. Id. at 104.
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the court took a very restrictive view of the quantum of proof necessary to 
establish prejudice. Before issuing an arrest warrant, the judge made a phone 
call that could have alerted the witness of his forthcoming arrest.2010 The 
witness was never found and the warrant was never executed.2011 The defense, 
however, could not establish whether the witness fled before or after the 
phone call; for this reason the court held that the burden of proving prejudice 
had not been met.2012

2010. Id.
2011. Id.
2012. Id.
2013. See. e.g.. United States v. Anton, 597 F.2d 371, 374-75 (3d Cir. 1979) (court's strongly worded 

statement injury charge that it regarded defendant as devoid of credibility reversible error despite attempt 
at curative instructions); United States v. Hickman, 592 F.2d 931, 934-36 (6th Cir. 1979) (trial court’s 
constant interruptions of counsel, excessive control of defense cross-examination, and apparent bias against 
defendant denied defendant sixth amendment right to effective representation of counsel); United States v. 
Artus, 591 F.2d 526, 527-29 (9th Cir. 1979) (per curiam) (supplemental instruction based on facts outside 
record given to jury without first consulting defense counsel plain error requiring reversal).

2014. 597 F.2d 371 (3d Cir. 1979).
2015. Id. at 373-76 (instructions to jury on role as factfinder not sufficient to remove taint of comments).
2016. 592 F.2d 931 (6th Cir. 1979).
2017. Id. at 934-36.
2018. 580 F.2d 229 (6th Cir. 1978).
2019. Id. at 231.
2020. Id. at 230-32.
2021. Buckelew v. United States, 575 F.2d 515, 518-19 (5th Cir. 1978).
2022. See id. at 519 (defendant commits procedural default in absence of showing of cause for failure to 

follow prescribed procedural rules and prejudice resulting from default)
2023. 575 F.2d 515 (5th Cir. 1978).
2024. Id. at 519. The trial court allegedly told the jury that the case should not take long to try, that it 

was a shame the jury had to sit through long, drawn-out proceedings, and that it was unfortunate that 

Reversal is required when the trial judge’s conduct deprives the defendant 
of a fair trial.2013 This term in United States v. Anton20'4 the Third Circuit held 
that a trial judge’s remarks in his charge to the jury that he regarded the 
defendant as “devoid of credibility” and did not believe him “absolutely and 
in all respects” deprived the defendant of his right to be tried by an impartial 
and independent jury.2015 Similarly, in United States v. Hickman2™ the trial 
court’s constant hostile interjections and frustration of defense’s cross- 
examination was held to deprive the defendant of a fair and impartial trial.2017 
In United States v. Frazier2™ the trial court’s questioning of defense counsel 
during his opening statement amounted to a demand that counsel certify his 
client’s innocence.2019 When the matter was privileged and counsel was under 
an ethical duty not to answer in the presence of the jury, the questioning and 
the trial court’s subsequent comment that counsel had “dodged [the] 
question” were grounds for vacating the conviction and remanding for new 
trial.2020

Judicial misconduct is normally not a proper subject of collateral review; 
unless raised on direct appeal, the issue will be considered only if the behavior 
is so egregious that it amounts to a denial of due process.2021 Even then the 
defendant may be foreclosed from collateral attack if he has not followed the 
prerequisite rules of procedure.2022 2023 Thus, in Buckelew v. United States2022 the 
Fifth Circuit held that although the trial court’s alleged unrecorded improper 
comments to the jury may have violated due process,2024 habeas corpus review 
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was foreclosed because the defendant had disregarded the federal rule 
requiring that a challenge to the adequacy of the record be made in the trial 
court.2025

defendants “didn’t swindle a syndicate joint” so that the Government would not have to prosecute them. 
Id.

2025. Id. at 519-20. The defendant had also offered no excuse for his failure to challenge the record. Id.; 
see Fed. R. App. P 10(e) (procedures to correct or modify trial record).

2026. See Stump v. Sparkman, 435 U.S. 349, 355-57 (1978) (civil suit will lie against judge only for 
nonjudicial actions or acts done in clear absence of all jurisdiction).

2027. 587 F.2d 389 (8th Cir. 1978).
2028. Id. at 390.
2029. 28 U.S.C. § 455(a), (b)(1) (1976). Some of the other circumstances requiring disqualification are 

former service by the judge or his former law associate as a lawyer or material witness in the matter; prior 
service as a government counsel, advisor, or material witness in the proceeding; and having a financial or 
other interest in the proceeding. Id.

2030. Id. § 144.
2031. See United States v. Azhocar, 581 F.2d 735, 739 (9th Cir. 1978) (facts alleged in affidavit must give 

fair support to charge of prejudice or bias; citing Berger v. United States, 255 U.S. 22, 33-35 (1922)), cert, 
denied. 440 U.S. 907 (1979).

2032. Id. at 738 (citing Berger v. United States, 255 U.S. at 32-34); cf. King v. United States, 576 F.2d 
432, 437 (2d Cir.) (although judge might be witness at evidentiary hearing on habeas corpus petition, not 
disqualified from determining whether hearing should be held), cert, denied. 439 U.S. 850 (1978).

2033. See United States v. Bobo, 586 F.2d 355, 366 (5th Cir. 1978) (judge’s statement that law would not 
give defendant free ride in narcotics case constituted judicial rather than personal bias and was insufficient 
to require recusal), cert, denied, 99 S. Ct. 1546 (1979).

2034. See United States v. Grinnell Corp., 384 U.S. 563, 583 (1966) (alleged bias must stem from 
extrajudicial source and result in opinion on merits on some basis other than what judge learned from 
participation in case); accord. United States v. Cassasa, 588 F.2d 282, 284 (9th Cir. 1978) (same), cert, 
denied, 99 S. Ct. 2003 (1979); United States v. Crowell, 586 F.2d 1020, 1027 (4th Cir. 1978) (same), cert, 
denied, 440 U.S. 959 (1979); United States v. Azhocar, 581 F.2d 735, 739 (9th Cir. 1978) (same), cert. 

Other than the reversal of a conviction, a defendant affected by judicial 
misconduct may have no remedy. A judge is immune from liability in civil 
suits for even those judicial acts beyond the court’s jurisdiction, unless the 
judge acted in the clear absence of all authority.2026 2027 In McLain v. Brown2021 the 
Eighth Circuit this term held that a magistrate could not be held liable for 
damages in a civil rights suit based on alleged due process and equal 
protection violations in connection with a contempt proceeding because the 
judicial acts in question were well within the magistrate’s judisdiction.2028

Disqualification and Recusal. 28 U.S.C. § 455(a) requires federal
judges to disqualify themselves sua sponte when their impartiality might 
reasonably be questioned, or when specific situations exist such as personal 
bias, prejudice concerning a party, or personal knowledge of disputed 
evidentiary facts.2029 The filing of a timely and sufficient affidavit stating facts 
supporting the belief that the judge is personally biased or prejudiced may 
also lead to disqualification.2030 The test of sufficiency is whether the 
allegations, if true, warrant disqualification, not whether they are in fact 
true.2031 The judge against whom the affidavit is filed may pass on its legal 
sufficiency.2032

The requisite bias or prejudice must be directed against the defendant 
personally to warrant disqualification,2033 and usually must stem from an 
extrajudicial source rather than from the judge’s participation in the case.2034 



1979] Project: Criminal Procedure 543

Thus, disqualification is not required simply because the judge presided over 
another trial in which the defendant was convicted,2035 presided at a 
codefendant’s previous trial,2036 acquired knowledge relating to the case from 
a previous trial2037 or pretrial proceedings,2038 or made a ruling adverse to the 
defendant.2039 A judge’s allegedly hostile remarks concerning a defendant 
may not warrant disqualification if based on the judge’s knowledge of the 
case.2040 That a defendant has engaged in conduct adverse to the judge does 
not, in itself, indicate that the judge is biased and should be disqualified.2041

denied, 440 U.S. 907 (1979); King v. United States, 576 F.2d 432, 437 (2d Cir.) (same), cert, denied, 439 
U.S. 850 (1978); United States v. Gullion, 575 F.2d 26, 29 (1st Cir. 1978) (same); cf. United States v. 
Cepeda Penes, 577 F.2d 754, 758 (1st Cir. 1978) (newly amended 28 U.S.C. § 455(a) permits but does not 
require disqualification even if alleged prejudice result of judicially acquired information).

2035. See Wilkerson v. United States, 591 F.2d 1046, 1047 (5th Cir. 1979) (recusal not required when 
judge merely presided over another trial in which defendant convicted of felony).

2036. See United States v. Gullion, 575 F.2d 26, 29 (1st Cir. 1978) (trial judge’s presiding at trial of 
codefendants did not indicate impermissible personal bias); cf. United States v. Cassasa, 588 F.2d 282, 284 
(9th Cir. 1978) (judge’s statement during codefendant’s sentencing hearing did not indicate belief in 
defendant’s guilt or predisposition sufficient to warrant disqualification), cert, denied. 99 S. Ct. 2003 
(1979).

2037. See United States v. Lyon, 588 F.2d 581, 582-83 (8th Cir. 1978) (despite trial judge’s examination 
of presentence report before sentencing defendant after first conviction, recusal not required in retrial in 
absence of showing of actual prejudice), cert, denied, 99 S. Ct. 2005 (1979).

2038. See United States v. Cepeda Penes, 577 F.2d 754, 757-58 (1st Cir. 1978) (trial judge who presided 
over pretrial proceeding in which defendants tendered nolo contendere pleas later withdrawn not required 
to disqualify self).

2039. See, e.g., United States v. Crowell, 586 F.2d 1020, 1027 (4th Cir. 1978) (trial judge’s denial of 
defense motions at trial did not evidence prejudgment requiring disqualification), cert, denied. 440 U.S. 959 
(1979); United States ex rel. Perry v. Cuyler, 584 F.2d 644, 646 (3d Cir. 1978) (various actions at trial 
including denial of motions and statements in court and at sentencing did not reveal prejudice even when 
considered in aggregate), cert, denied, 440 U.S. 925 (1979); United States v. Cepeda Penes, 577 F.2d 754, 
757 (1st Cir. 1978) (court’s refusal to grant continuance and change of venue did not indicate prejudice); 
King v. United States, 576 F.2d 432, 437 (2d Cir.) (rulings and statements by judge in course of official 
duties cannot serve as basis for disqualification), cert, denied, 439 U.S. 850 (1978).

2040. See United States v. Bobo, 586 F.2d 355, 366 (5th Cir. 1978) (judge’s statement that law would not 
give defendant free ride in narcotics case based on facts learned in prior mistrial constituted judicial rather 
than personal bias and was insufficient to require recusal), cert, denied, 99 S. Ct. 1546 (1979); United States 
v. Azhocar, 581 F.2d 735, 739 (9th Cir. 1978) (recusal not required when trial court’s comments 
concerning disbelief of defendant’s statements derived from participation in case and when no indication 
that remarks would prevent fair decision on merits), cert, denied, 440 U.S. 907 (1979).

2041. See King v. United States, 576 F.2d 432, 437 (2d Cir.) (letter from defendant to judge casting 
aspersions upon motivation of judge has no tendency to show judge’s feelings toward defendant), cert, 
denied, 439 U.S. 850 (1978).

2042. 584 F.2d 644 (3d Cir. 1978), cert, denied, 440 U.S. 925 (1979).
2043. Id. at 647-49.

This term the Third Circuit held that a state trial judge’s acquaintance with 
the murder victim did not preclude the judge from presiding over the murder 
trial. In United States ex rel. Perry v. Cuy/er2042 the court held that the state 
trial judge’s acquaintance with the murder victim through previous cour
troom appearances and attendance of the victim’s funeral two years before 
trial did not create a substantial probability of unfairness warranting 
disqualification.2043 The court noted that the relationship between the judge 
and victim was not a close one, that the judge’s attendance at the funeral was 
out of respect for the victim and had occurred well before the trial, and that 
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the judge had no access to extrajudicial information that would have led him 
to believe the defendant was guilty.2044

PROSECUTORIAL MISCONDUCT AT TRIAL

Because the duty of the prosecutor is to seek justice and not merely 
convictions,2045 he must refrain from making improper comments to the jury 
in his opening and closing statements2046 and from eliciting inadmissible or 
perjured testimony in his examination of witnesses.2047 If the defendant fails to 
object, however, only misconduct reaching the level of plain error will require 
reversal.2048 Even if timely objection is made, reversal is not required unless it 
is likely that the misconduct, in the context of the trial as a whole, prejudiced 
the substantial rights of the defendant2049 or denied him a fair trial by 
preventing the jury from excercising freedom of judgment and thought in its 
deliberations.2050 Thus, reversal may not be required if the trial court has 
given curative instructions mitigating any prejudice to the defendant caused 
by the misconduct,2051 if the evidence of the defendant’s guilt is overwhelm-

2044. Id. The dissent argued that the trial judge should have disqualified himself to prevent any 
appearance of impropriety that might lead to substantial doubt about the proceeding’s fairness. Id. at 649- 
52 (Adams, J., dissenting). The majority countered that such a well reasoned argument would have been 
appropriate only if the federal courts had supervisory powers to set standards for state trial courts in the 
absence of a constitutional violation. Id. at 645 (majority opinion).

2045. Berger v. United States, 295 U.S. 78, 88 (1935) (prosecutor may not engage in conduct calculated 
to secure wrongful convictions, but may use every legitimate means to convict the guilty).

2046. See notes 2054-86 infra and accompanying text.
2047. See notes 2087-113 infra and accompanying text.
2048. See, e.g., United States v. Cook, 586 F.2d 572, 578-79 (5th Cir. 1978) (prosecutor’s concededly 

improper remarks, not objected to, harmless beyond reasonable doubt), cert, denied, 99 S. Ct. 2821 (1979); 
United States v. Mikka, 586 F.2d 152, 155-56 (9th Cir. 1978) (prosecutor’s expression of personal opinion 
on varacity of witness and remark that defendant’s illegal control of firearm could permit him to engage in 
further illegal activités not plain error in view of context and court’s subsequent warnings), cert, denied, 
440 U.S. 921 (1979); United States v. Lopez, 584 F.2d 1175, 1178-79 (2d Cir. 1978) (prosecutor’s remarks 
on failure of defense to rebut evidence not reversible because not so prejudicial that it constituted plain 
error); United States v. Micklus, 581 F.2d 612, 617 (7th Cir. 1978) (improper comments by prosecutor that 
defense witnesses lying did not constitute plain error).

Plain error has been defined as those errors involving serious deficiencies that affect the fairness or 
integrity of judicial proceedings or that constitute obvious error. United States v. Greene, 578 F.2d 648, 
654 (5th Cir. 1978), cert, denied. 439 U.S. 1133 (1979).

2049. See United States v. Cook, 586 F.2d 572, 578 (5th Cir. 1978) (substantial rights of defendant not 
prejudiced by prosecutor’s improper argument when judge instructed jury to disregard it), cert, denied, 99 
S. Ct. 2821 (1979); United States v. Rodriguez, 585 F.2d 1234, 1244 (5th Cir. 1978) (substantial rights of 
defendant not affected by prosecutor's statements of belief that evidence overwhelming in view of strength 
of evidence against defendant); United States v. Greene, 578 F.2d 648, 653-54 (5th Cir. 1978) (prosecutor’s 
discussion of defendant’s prior offenses in closing argument did not prejudice substantial rights when 
testimony concerning offenses first put into evidence by defense), cert, denied, 439 U.S. 1133 (1979).

2050. See United States v. Morton, 591 F.2d 483, 484 (8th Cir.) (per curiam) (prosecutor's question to 
FBI agent whether good market existed for stolen cars not so offensive or prejudicial as to require mistrial), 
cert, denied, 99 S. Ct. 2177 (1979).

2051. See, e.g., United States v. Siegel, 587 F.2d 721, 727 (5th Cir. 1979) (remark by prosecutor that 
defendant “lied” on stand not reversible error when curative instructions given); United States v. Jenkins, 
586 F.2d 635, 635-36 (6th Cir. 1978) (per curiam) (prosecutor’s prejudicial accusation of unrelated crime 
not reversible error when defense counsel declined opportunity to move for mistrial and agreed to curative 
instruction), cert, denied, 440 U.S. 921 (1979); United States v. Cook, 586 F.2d 572, 578 (5th Cir. 1978) 
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¡ng,* 2052 or if the otherwise impermissible conduct was in response to actions or 
issues raised by the defense.2053

(prosecutor's irrelevant remark in fraud case that defendant might have physically harmed people cured by 
immediate instruction), cert, denied, 99 S. Ct. 2821 (1979); United States v. Lopez, 584 F.2d 1175, 1 178-79 
(2d Cir. 1978) (reference to defendant’s not having steady job improper but error harmless because curative 
instructions given); United States v. Weiner, 578 F.2d 757, 765 (9th Cir.) (references by prosecutor to 
defendant’s “exculpatory" testimony and to absence of codefendants’ testimony did not require reversal 
because Government did not stress point and court properly instructed jury to disregard it), cert, denied, 
439 U.S. 981 (1978); United States v. Carleo, 576 F.2d 846, 850-52 (10th Cir.) (improper comments by 
prosecutor on character of defendant and chief prosecution witness not testimonial in nature; mistrial not 
warranted in light of curative instructions), cert, denied, 439 U.S. 850 (1978); United States v. Juarez, 573 
F.2d 267, 279 (5th Cir.) (any misconduct in prosecutor’s questioning implying impropriety of attorney 
representing defendants in narcotics cases cured by court's striking testimony and instructing jury to 
disregard), cert, denied, 439 U.S. 915 (1978).

2052. See. e.g., United States v. Gipson, 593 F.2d 7, 9 (5th Cir. 1979) (per curiam) (in view of 
overwhelming evidence of defendant’s guilt, no plain error when prosecutor questioned defendant about 
missing alibi witness); United States v. King, 587 F.2d 209, 212 (5th Cir.) (per curiam) (court need not 
determine whether prosecutor’s statement constituted error because weight of evidence overwhelming), 
cert, denied, 99 S. Ct. 1536 (1979); United States v. Bndwell, 583 F.2d 1135, 1 138-39 (10th Cir. 1978) 
(evidence of defendant's silence at time of arrest harmless error because reference brief, judge instructed 
jury to disregard it, and evidence of guilt strong); United States v. Sturgis, 578 F.2d 1296, 1299 (9th Cir.) 
(prosecutor’s argument that defendant guilty by association with fellow bank robbers harmless because 
strong evidence of defendant's participation in crime), cert, denied, 439 U.S. 970 (1978); United States v. 
Solamo, 578 F.2d 888, 890-91 (1st Cir. 1978) (inadmissible evidence of defendant's prior criminal activity 
did not require mistrial when judge struck testimony, instructed jury to disregard it, and evidence of guilt 
substantial).

2053. See, e.g., Bradford v. Stone, 594 F.2d 1294, 1296 (9th Cir. 1979) (per curiam) (prosecutor's 
comment that defendant failed to “tell it all" after arrest permissible because defense counsel dwelled on 
justifications for defendant’s silence in closing argument); United States v. Dixon, 593 F.2d 626, 628-30 
(5th Cir. 1979) (investigator’s statement that defendant had never before given exculpatory story offered at 
trial harmless error when defendant had given impression of full cooperation with authorities and evidence 
of guilt strong); United States v. Handly, 591 F.2d 1125, 1128-30 (5th Cir. 1979) (prosecutor’s reference to 
guilty pleas of alleged coconspirators not grounds for reversal when defense failed to object and emphasized 
pleas as part of trial strategy); United States v. Normile, 587 F.2d 784, 787-88 (5th Cir. 1979) (prosecutor’s 
remarks on opportunity given defendant to furnish exculpatory information during IRS investigation 
invited by defense counsel’s untruthful remark that defendant had not had such opportunity); United 
States v. Tasto, 586 F.2d 1068, 1069-70 (5th Cir. 1978) (per curiam) (prosecutor’s comment that she could 
have had other witnesses testify probably impermissible but invited by defense statement that Government 
had no other witnesses), cert, denied, 440 U.S. 928 (1979); United States v. Fredericks, 586 F.2d 470, 476- 
77 (Sth Cir. 1978) (prosecutor’s remark that material witness in jail, a fact not in evidence, did not require 
reversal when made in response to defense inquiry why witness had not been called and jury instructed to 
disregard it), cert, denied, 440 U.S. 962 (1979); United States v. Lopez, 584 F.2d 1 175, 1 178-79 (2d Cir. 
1978) (prosecutor’s remark that if defendant had steady job, work records would have been produced 
probably not improper because defense counsel stressed point of defendant’s work habits); United States v. 
Arroyo-Angulo, 580 F.2d 1137, 1145-47 (2d Cir.) (erroneous use in opening statement of cooperation 
agreement between prosecution witness and Government to bolster witness' credibility did not require 
reversal given “formidable” assault made by defense counsel on credibility of witness and inevitability of 
such attack), cert, denied, 439 U.S. 913 (1978); United States v. Moore, 580 F.2d 360, 364 (9th Cir.) (not 
plain error for prosecutor to inquire into defendant’s parole when defense invited inquiry by asserting 
defense of entrapment), cert, denied, 439 U.S. 970 (1978); Kruglak v. Purdy, 578 F.2d 574, 575 (5th Cir. 
1978) (per curiam) (prosecutor’s praise of narcotics agent, suggestion that codefendants covering up for 
another defendant, and attribution of social disorder to drug use fair response to defense argument that 
narcotics agent lied and that marijuana widely used and not really “drug”).

2054. See United States v. D’Alora, 585 F.2d 16, 21-22 (1st Cir. 1978) (prosecutor’s outlining of 

Opening and Closing Statements. A prosecutor’s opening statement to
the jury must be limited to the evidence that he intends to offer and that he 
believes in good faith is admissible and available.2054 Similarly, in closing 
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argument the prosecutor may make comments and suggest inferences based 
only on the evidence admitted at trial.2055 The prosecutor may not refer to 
facts not in the record,2056 inject personal belief or opinion concerning the 

evidence in opening statement on count later dismissed not improper because no allegation of bad faith, 
statement made before count dismissed, and curative instructions given); United States v. Griffin, 579 F.2d 
1104, 1108 (8th Cir.) (prosecutor’s opening-statement reading at joint conspiracy trial of portions of 
defendant's postarrest statement, inadmissible against other defendants, not reversible error when defense 
failed to object or move for mistrial and admitted almost all facts in own opening remarks, references to 
codefendants deleted when statements admitted, and jury instructed that attorney’s remarks not evidence), 
cert, denied, 439 U.S. 981 (1978).

2055. See, e.g., United States v. Suarez, 588 F.2d 352, 354-55 (2d Cir. 1978) (prosecutor’s suggestion 
that heroin might have been cut an attempt to reconcile ambiguous testimony and draw permissible 
inference from facts at trial); United States v. Greene, 578 F.2d 648, 653-54 (5th Cir. 1978) (prosecutor’s 
argument drawing jury's attention to large sums in defendant’s bank account not improper, particularly 
when defense opened door by pointing out defendant’s modest lifestyle), cert, denied, 439 U.S. 1133 (1979).

2056. See, e.g., United States v. Kim, 595 F.2d 755, 766-68 (D.C. Cir. 1978) (speculation by prosecutor 
that payment of defendant was for purchase of his silence not reversible error when defense counsel opened 
door to such argument, prosecution claimed no factual support for its rhetorical suggestion, trial court 
acted to remove any possible prejudice, and case against defendant supported by ample evidence); United 
States v. Artus, 591 F.2d 526, 527-29 (9th Cir. 1979) (per curiam) (prosecutor’s reference to evidence not in 
record and misstatement of law constituted plain error requiring reversal); United States v. Allen, 588 F.2d 
1100, 1107-08 (5th Cir.) (prosecutor’s remark that defendant operated illegal lottery did not warrant 
mistrial because some basis in evidence for inference and curative instructions given), cert, denied, 99 S. Ct. 
2415 (1979); United States v. Jenkins, 586 F.2d 635, 635-36 (6th Cir. 1978) (per curiam) (prosecutor’s 
unsupported suggestion that seeds smuggled by defendant may have been stolen not prejudicial because 
defense rejected opportunity to move for mistrial and curative instructions given), cert, denied, 440 U.S. 
921 (1979); United States v. Fredericks, 586 F.2d 470, 476-77 (5th Cir. 1978) (prosecutor’s remark that 
material witness in jail, a fact not in record, not reversible error when made in response to defense's inquiry 
regarding why witness not called and jury instructed to disregard), cert, denied, 440 U.S. 962 (1979); 
United States v. Vargas, 583 F.2d 380, 384-86 (7th Cir. 1978) (prosecutor’s implication that defendant was 
heroin dealer not based on evidence but on defendant’s forfeiture of bond; cumulative effect of that and 
other errors warranted reversal). United States v. Herberman, 583 F.2d 222, 230-31 (5th Cir. 1978) 
(suggestion that nonappearing witnesses might have “mysteriously disappeared” when in fact Government 
never issued subpoenas, combined with other improprieties, warranted reversal); United States v. 
Labarbera, 581 F.2d 107, 109-10 (5th Cir. 1978) (prosecutor's comment that he would be happy to tell all 
he knew about case suggested other evidence of guilt not presented; cumulative effect of this and other 
improprieties warranted reversal); United States v. Shovea, 580 F.2d 1382, 1390-91 (10th Cir. 1978) 
(prosecutor’s suggestion that defendant participated in crime unsupported by evidence; harmless error 
because evidence of defendant’s participation in conspiracy substantial), cert, denied, 440 U.S. 908 (1979).
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credibility of witnesses2057 or defendants,2058 misstate evidence2059 or law,2060 or

2057. See United States v. Rich, 580 F.2d 929, 936 (9th Cir.) (prosecutor’s remarks indicating personal 
belief in credibility of witnesses neutralized by his own and court’s instructions that counsel’s remarks not 
evidence), cert, denied, 439 U.S. 935 (1978). Such improprieties generally are deemed insufficiently 
harmful to require reversal. See, e.g.. United States v. Weinrich,586 F.2d 481, 496-97 (5th Cir. 1978) (any 
error in prosecutor’s remark that government witness “honest" harmless when promptly corrected by 
judge’s instructions), cert, denied, 99 S. Ct. 2041 (1979); United States v. Micklus, 581 F.2d 612, 617 (7th 
Cir. 1978) (prosecutor’s remark that witness lying not plain error); United States v. Carleo, 576 F.2d 846, 
850-52 (10th Cir.) (prosecutor's improper comments on chief Government witness did not warrant mistrial 
because based on testimony, prosecutor not vouching for witness’ credibility, and curative instructions 
given), cert, denied, 439 U.S. 850 (1978). Furthermore, such comment may be permissible under the “fair 
reply" doctrine. See United States v. Handly, 591 F.2d 1125, 1130-32 (5th Cir. 1979) (not improper for 
prosecutor to vouch for witness when defense counsel argued there was “no doubt" in his mind defendant 
was innocent and judge instructed jury that attorney’s arguments not evidence); United States v. Haitt, 581 
F.2d 1199, 1204 (5th Cir. 1978) (prosecutor's remarks praising IRS agents permissible as fair reply to 
defense attack); United States v. Arroyo-Angulo, 580 F.2d 1 137, 1 145-47 (2d Cir.) (use of evidence 
supporting witness’ credibility before credibilty attacked improper; reversal not required because no proper 
objection and inevitability of such attack by defense; use in summation not erroneous because no objection 
made and issue of witness’ credibility properly before jury), cert, denied, 439 U.S. 913 (1978); Kruglak v. 
Purdy, 578 F.2d 574, 575 (5th Cir. 1978) (per curiam) (prosecutor’s praise of narcotics agent’s record fair 
response to defense accusation that agent lying); cf. United States v. Israelski, 597 F.2d 22, 25-26 (2d Cir. 
1979) (summation by prosecution did not improperly vouch for credibility of Government witness in 
pointing out that witness, though given immunity for testimony, nonetheless risked prosecution for perjury 
if lying at trial).

2058. Although this behavior is technically improper, there were no reversals this term based on such 
misconduct. See United States v. Siegel, 587 F.2d 721, 726-27 (7th Cir. 1979) (prosecutor’s comment that 
defendant “lied” on stand not reversible error because intended as argument that defendant’s statements 
unsupported by evidence and court instructed jury that attorney’s comments not evidence); United States 
v. Sprayregen, 577 F.2d 173, 174-75 (2d Cir.) (prosecutor’s remarks that defendant lying improper, but not 
prejudicial given strength of evidence and general lack of such remarks in four-week trial), cert, denied, 439 
U.S. 979 (1978); United States v. Carleo, 576 F.2d 846, 850-52 (10th Cir.) (prosecutor’s remark on 
defendant’s character improper, but did not warrant mistrial because based on testimony, not personal 
attack on credibility of defendant, and curative instructions given), cert, denied, 439 U.S. 850 (1978).

2059. The cases decided this term demonstrate the practical difficulties in obtaining reversal for such 
misconduct. See United States v. Jones, 592 F.2d 1038, 1043-45 (9th Cir.) (opening statement, prosecutor’s 
misstatement of evidence, and reference to evidence never introduced improper but constitutional and not 
plain error), cert, denied, 99 S. Ct. 2179 (1979); United States v. Weinrich, 586 F.2d 481, 497 (5th Cir. 
1978) (prosecutor’s minor misstatement of testimony harmless when any error offset by court’s 
instructions), cert, denied, 99 S. Ct. 2041 (1979); United States v. Polytarides, 584 F.2d 1350, 1353-54 (4th 
Cir. 1978) (prosecutor’s alleged misstatement of testimony and injection of emotional factor not reversible 
error because defense counsel rejected curative instruction and did not object but rather moved for 
mistrial); cf. United States v. Bohr, 581 F.2d 1294, 1301 (8th Cir.) (no reversal when prosecutor 
erroneously stated that witness identified defendant from photo spread even though defense objected and 
judge refused to give curative instructions), cert, denied, 439 U.S. 958 (1978).

2060. United States v. Miranda, 593 F.2d 592-96 (5th Cir. 1979) (plain error for prosecutor to suggest 
that jury should find defendant guilty because earlier jury had found coconspirator guilty of same offense 
on much less evidence); United States v. Artus, 591 F.2d 526, 528 (9th Cir. 1979) (prosecutor’s 
misstatement of law plain error warranting reversal); United States v. Vargas, 583 F.2d 380, 386-87 (7th 
Cir. 1978) (plain error for prosecutor to state in rebuttal that because of contradiction between testimony of 
Government witnesses and defendant, jury must find defendant guilty unless they conclude agents lied). 
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comment on the weakness of the defense.2061 Violations of these proscriptions, 
however, rarely lead to reversal.2062

Although it is generally improper for the prosecutor to express his personal 
opinion or belief about the defendant’s guilt or innocence,2063 such statements 
are often tolerated if they are based solely on the evidence introduced at trial 
and if the jury is not led to believe that unintroduced evidence justified the 
prosecutor’s belief.2064 Moreover, an improper statement may not require 
reversal of an otherwise valid conviction if the error is not flagrant, if proof of 
guilt is overwhelming, if counsel does not object at trial, or if the court gives 
an immediate curative instruction.2065

The prosecutor must also refrain from making inflammatory remarks in 
arguing his case to the jury.2066 As with statements of personal belief, an 
inflammatory remark may not require reversal if defense counsel does not

2061. United States v. Gipson, 593 F.2d 7, 9 (5th Cir. 1978) (per curiam) (prosecutor’s comment on 
failure of defense to call alibi witnesses improper but not plain error given overwhelming evidence of guilt); 
United States v. Smith, 591 F.2d 1105, 1110-12 (5th Cir. 1979) (when basis of defense that wife, not 
defendant, had possessed guns, prosecutor’s remark and trial court’s instruction that defendant’s failure to 
call his wife created inference that her testimony would be unfavorable constituted prejudicial error 
requiring reversal); United States v. Muscarella, 585 F.2d 242, 249-52 (7th Cir. 1978) (prosecutor’s attempt 
to shift burden of production to defense through denigration of alibi testimony and argument that defense 
failed to produce available evidence tangential and irrelevant; any prejudice cured by instructions); United 
States v. Lopez, 584 F.2d 1175, 1178-79 (2d Cir. 1978) (prosecutor’s remark that work records would have 
been produced if defendant had steady job, as defense claimed, probably not improper because defense had 
stressed point; if improper, error harmless because curative instructions given).

2062. See notes 2056-61 supra.
2063. See United States v. Morris, 568 F.2d 396, 397 (5th Cir. 1978) (attorney may not express personal 

opinion on merits of case); United States v. Corona, 551 F.2d 1386, 1391 (5th Cir. 1977) (counsel may not 
assert personal opinion on guilt or innocence of accused); ABA Standards, supra note 1, § 5.8(b).

2064. United States v. Rodríguez, 585 F.2d 1234, 1243 (5th Cir. 1978); see United States v. McRae, 593 
F.2d 700, 706 (5th Cir. 1979) (prosecutor’s comment that he believed defendant intended to kill wife may 
not have been error because free of any implication that belief based on evidence unavailable to jury); 
United States v. Medel, 592 F.2d 1305, 1314-15 (5th Cir. 1979) (prosecutor’s comment that she believed 
review of evidence should result in jury’s finding defendant guilty not error because belief based on 
evidence introduced at trial); United States v. Mikka, 586 F.2d 152, 154-55 & n.4 (9th Cir. 1978) 
(prosecutor’s remark, “I submit to you that [the witness'] testimony today is a lie” could be reasonably 
construed to refer to introduced evidence; reversal not required), cert, denied, 440 U. S. 921 (1979). But see 
United States v. Bess, 593 F.2d 749, 755-56 (6th Cir. 1979) (rejecting position that prosecutor’s expressions 
of personal belief of defendant’s guilt or innocence permissible when based on evidence introduced at trial; 
such statements should always be considered error).

2065. See United States v. Bess, 593 F.2d 749, 757 (6th Cir. 1979) (review of all factors required reversal 
when prosecutor expressed personal belief in defendant’s guilt and stated defendant only indicted because 
others held similar belief); United States v. McRae, 593 F.2d 700, 706-07 (5th Cir. 1979) (prosecutor’s 
comment not reversible error when judge instructed jury to disregard and evidence against defendant 
overwhelming); United States v. Mikka, 586 F.2d 152, 154-55 (9th Cir. 1978) (improper statements by 
prosecutor not reversible error unless so gross that defendant prejudiced and judge fails to neutralize 
prejudice), cert, denied, 440 U.S. 921 (1979); cf. United States v. Rodriguez, 585 F.2d 1234, 1243-44 (5th 
Cir. 1978) (prosecutor’s statement that he believed evidence overwhelming and that defendant confessed 
not reversible error when judge gave curative instructions and evidence against defendant ovewhelming).

2066. See generally ABA Standards, supra note 1, § 5.8(c) (appeals to passion and prejudice of jurors 
improper).
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object,2067 if the remark is based on the evidence,2068 if the error is cured by the 
trial court’s instructions,2069 or if the statement is otherwise not prejudicial.2070 
This term in Cronnon v. Alabama2011 the Fifth Circuit denied a defendant’s 
petition for a writ of habeas corpus when it found that the prosecutor’s 
characterization of the defendant as a “fiendish ghoul’’ and his graphic 
description of the vicious and bloody assault on a fifteen-year-old girl2072 were 
supported by the evidence and thus were not so prejudicial that they rendered 
the defendant’s trial fundamentally unfair.2073

The prosecutor is forbidden to use a defendant’s postarrest silence against 
him at trial.2074 Similarly, in Griffin v. California2015 the Supreme Court held 
that a prosecutor’s comment on the defendant’s decision not to testify 
constitutes a violation of the defendant’s right to remain silent.2076 A 
prosecutor’s remark will constitute such a violation when the remark was

2067. See, e.g., United States v. Cook, 592 F.2d 877, 879-80 (5th Cir.) (prosecutor’s statement in closing 
argument that jurors might be next victims of mail fraud scheme if defendant acquitted not grounds for 
reversal in light of curative instructions; well established that reversal not required when no objection 
unless conduct constitutes plain error), cert, denied, 99 S. Ct. 2847 (1979); United States v. Mikka, 586 
F.2d 152, 155-56 (9th Cir. 1978) (prosecutor’s intimation that defendant’s illegal control of handguns 
permitted him to engage in further illegal conduct not plain error given context and judge’s subsequent 
warnings), cert, denied, 440 U.S. 921 (1979); United States v. Greene, 578 F.2d 648, 654 (Sth Cir. 1978) 
(prosecutor’s statement that he owned one car while defendants able to afford many improper, but not 
plain error given overwhelming evidence of guilt and slight prejudicial effect), cert, denied, 439 U.S. 1133 
(1979).

2068. See United States v. Sturgis, 578 F.2d 1296, 1299-300 (9th Cir.) (prosecutor’s remark about 
defendant’s association with fellow bank robbers—“birds of a feather flock together”—improper, but 
harmless because based on evidence in record that defendant active participant in crime), cert, denied, 439 
U.S. 970 (1978).

2069. See, e.g., United States v. Hawkins, 595 F.2d 751, 754-5 (D.C. Cir. 1978) (prosecutor’s implication 
that community relying on jury to rid streets of drug dealers harmless error given strong case against 
defendant and instructions to jury), cert, denied, 441 U.S. 910 (1979); Borodine v. Douzanis, 592 F.2d 
1202, 1211-12 (1st Cir. 1979) (prosecutor’s comment to jury that witnesses forbidden from presenting 
dispositive evidence of defendant’s guilt not grounds for reversal when trial court swiftly gave cautionary 
instruction forceful enough to prompt apology by prosecutor); United States v. Robinson, 588 F.2d 1041, 
1045 (5th Cir. 1979) (after defense counsel refused prosecutor’s request outside courtroom not to release 
expert witness so that he might be recalled for further testimony, prosecutor improperly remarked within 
earshot of several jurors that witness would have “run off anyway”; trial court’s subsequent instruction to 
disregard incident sufficient to remedy any prejudice); United States v. Cook, 586 F.2d 572, 578 (5th Cir. 
1978) (prosecutor’s irrelevant remark in fraud case that defendant’s actions might have harmed people 
cured by immediate instruction), cert, denied, 99 S. Ct. 2821 (1979).

2070. See, e.g., United States v. Ellis, 595 F.2d 154, 161 (3d Cir.) (prosecutor’s comparison of defendant 
police officers’ violation of fifth amendment rights to brainwashing by foreign governments not so 
inflammatory as to require mistrial), cert, denied, 100 S. Ct. 75 (1979); United States v. McRae, 593 F.2d 
700, 706-07 (5th Cir. 1979) (comment by prosecutor that jury, if they acquitted, would be locked up with 
armed defendant in elevator did not require reversal because evidence of guilt overwhelming, remark did 
not refer to extra-record evidence, did not reflect personal belief in defendant’s guilt or vouch for witness' 
credibility, and was not repeated); United States v. Cooper, 577 F.2d 1079, 1086 (6th Cir.) (prosecutor’s 
reference to defense attorney in joint trial as "hired gun” not prejudicial because remark not directed at 
appellant’s counsel), cert, denied, 439 U.S. 868 (1978).

2071. 587 F.2d 246 (5th Cir.), cert, denied, 99 S. Ct. 1542 (1979).
2072. The prosecutor referred to the “stark terror” on the victim’s face and the assailant’s desire to hear 

the “squish of her blood.” Id. at 251.
2073. Id.
2074. Doyle v. Ohio, 426 U.S. 610, 619 (1976).
2075. 380 U.S. 609 (1965).
2076. Id. at 615.
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manifestly intended to be or was of such a nature that the jury would 
naturally and necessarily take it to be a comment on the failure of the 
defendant to testify.2077 Applying this standard, the Sixth Circuit this term in 
Rachel v. Borden /archer2078 found that a prosecutor’s remark that the 
defendants would not tell what happened to the murder victim was calculated 
to create an inference of guilt in the jurors’ minds based solely on the 
defendant’s election to remain silent and therefore was reversible error.2079 
The Fifth Circuit also reversed a conviction this term on the ground that the 
prosecutor’s statement that the defendant had never given a reasonable 
explanation of why he was in possession of a stolen car, if not intended as a 
comment on the defendant’s failure to testify, would have been naturally and 
necessarily interpreted by the jury as such.2080

Even when a Griffin violation is found, however, courts may find it to be 
harmless error. This term in United States v. Buege20S1 the Seventh Circuit 
held that reversal was not required notwithstanding its finding of a Griffin 
violation2082 because the evidence of guilt was sufficient for the trial judge to

2077. See, e.g., United States v. Kim, 595 F.2d 755, 768-69 (D.C. Cir. 1979) (at trial of defendant for 
lying to grand jury and receiving money from foreign government to bribe public officials, prosecutor’s 
reference to payments to defendant for his silence did not evidence manifest intention to comment on 
defendant's exercise of right not to testify at trial); Borodine v. Douzanis, 592 F.2d 1202, 1209-11 (1st Cir. 
1979) (various remarks made by prosecutor during closing argument would not naturally and necessarily 
draw jury’s attention to defendant’s silence at trial; any impropriety did not rise to level of constitutional 
violation); United States v. Chandler, 586 F.2d 593, 602-05 (Sth Cir. 1978) (prosecutor’s remark regarding 
defendant’s failure to explain fingerprints could have been result of inadvertant error and therefore did not 
meet manifest intention test; reversal not required because any harm cured by judge’s instructions), cert, 
denied, 440 U.S. 927 (1979); United States v. Austin, 585 F.2d 1271, 1279-80 (Sth Cir. 1978) (prosecutor’s 
remark that defendants had not given jury explanation why they should be excused from consequences of 
their conduct neither manifestly intended by prosecutor nor necessarily construed by jury as comment on 
defendant’s failure to take stand); United States v. Bridwell, 583 F.2d 1135, 1139 (10th Cir. 1978) 
(prosecutor’s comments did not meet manifest intention test because they referred to defense counsel's 
statements); Catches v. United States, 582 F.2d 453, 458 n.10 (8th Cir. 1978) (prosecutor's reference in 
closing argument to defendant’s silence up until time he testified did not meet manifest intention test; any 
harm cured by court’s instructions); cf. United States v. Carleo, 576 F.2d 846, 850 (10th Cir.) (prosecutor’s 
comment that if defendant wished to testify he could might meet “manifest intention” test, but issue 
mooted by defendant’s subsequent election to take stand), cert, denied, 439 U.S. 850 (1978).

Some courts, however, resolve such issues without applying a clear test. See, e.g., United States v. 
Hawkins, 595 F.2d 751, 754 n.8 (D.C. Cir. 1978) (per curiam) (prosecutor’s remark on paucity of defense 
evidence not impermissible comment on defendant's failure to testify; no clear test articulated), cert, 
denied, 441 U.S. 910 (1979); United States v. Corral-Martinez, 592 F.2d 263, 268 (5th Cir. 1979) 
(prosecutor’s question why defendant did not tell about other conspirators not intended as comment on 
failure to testify, but rather on defendant’s voluntary statement at arrest; any error harmless given strong 
evidence of guilt and court’s curative instructions); United States v. Normile, 587 F.2d 784, 787-88 (5th 
Cir. 1979) (manifest intention test not applied; prosecutor’s remark about defendant’s opportunity to 
furnish information during investigation did not constitute comment on defendant’s failure to testify and 
was invited by prior remark of defense counsel); United States v. Wiener, 578 F.2d 757, 765 (9th Cir.) 
(manifest intention test not applied; prosecutor’s reference to one defendant’s exculpatory testimony and 
absence of such testimony from codefendants not constitutional violation when jury knew other defendants 
had not testified. Government did not take unfair advantage, and jury given curative instructions), cert, 
denied, 439 U.S. 981 (1978).

2078. 590 F.2d 200 (6th Cir. 1978).
2079. Id. at 201-02.
2080. United States v. Edwards, 576 F.2d 1 152, 1 153-55 (5th Cir. 1978) (per curiam).
2081. 578 F.2d 187 (7th Cir.), cert, denied, 439 U.S. 871 (1978).
2082. The court found error in the prosecution’s repeated depiction of testimony as “uncontradicted" 

because it was highly unlikely that even a portion of the testimony could have been contradicted by anyone 
other than the defendant. Id. at 188-89.
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have found beyond a reasonable doubt that the remark was harmless error.2082 
In addition, a prosecutor’s remarks might not violate Griffin principles if 
defense counsel has “opened the door” by raising the issue that is the subject 
of comment.2084 In Lockett v. Ohio2085 the Supreme Court held that a 
prosecutor’s remark concerning the State’s “uncontradicted” evidence was 
not a Griffin violation because defense counsel had already focused the jury’s 
attention on the defendant’s decision not to testify.2086

Examining Witnesses and Offering Evidence. The jury must base its
verdict solely on proper consideration of relevant and admissible evidence.2087 
Consequently, the prosecutor may not make statements,2088 offer evidence,2089 
or elicit testimony2090 that might improperly influence the jury’s verdict.

2083. Id. at 189; see United States v. Muscarella, 585 F.2d 242, 249-50 (7th Cir. 1978) (viewed in context 
of entire case, prosecutor’s comments harmless beyond reasonable doubt); United States v. Hansen, 583 
F.2d 325, 331-32 (7th Cir.) (same), cert, denied, 439 U.S. 912(1978).

2084. United States v. Normile, 587 F.2d 784, 787-88 (5th Cir. 1979) (prosecutor’s remark about 
opportunity given defendant to furnish information to IRS invited by defense counsel’s remark that 
defendant denied such opportunity).

2085. 438 U.S. 586 (1978).
2086. Id. at 594-95.
2087. See United States v. Herberman, 583 F.2d 222, 230-31 (5th Cir. 1978) (prosecutor’s improprieties 

denied defendant fair trial because jury’s verdict “could not have been based solely upon proper 
consideration of relevant and admissible evidence”); cf. United States v. Morton, 591 F.2d 483, 484 (8th 
Cir.) (per curiam) (prosecutor’s improprieties did not deny defendant fair trial because jury not prevented 
from “exercising freedom of judgment and thought in its deliberations”), cert, denied, 99 S. Ct. 2177 
(1979).

2088. See United States v. Labarbera, 581 F.2d 107, 108-10 (5th Cir. 1978) (error for prosecutor to 
imply during trial that he knew of incriminating evidence not before jury); United States v. Brady, 579 F.2d 
1121, 1130 (9th Cir. 1978) (error for prosecutor to request defense counsel to reassure 12-year-old witness 
that he would not “be mean" to her; reversal not required because judge intervened to reassure witness and 
defense counsel acquiesced in prosecutor’s explanation without further objection), cert, denied, 439 U.S. 
1074 (1979).

In United States v. Jones, 578 F.2d 1332 (10th Cir.), cert, denied, 439 U.S. 913 (1978), the Tenth Circuit 
considered two allegations of prosecutorial misconduct. During a trial for drug trafficking, the defense 
presented a tape recording of a witness repudiating her earlier testimony. Id. at 1335. The prosecutor stated 
that the tape evidenced tampering with a witness and implied that defense counsel participated therein. Id. 
Later, in an effort to rehabilitate the witness’ earlier testimony, the prosecutor emphasized her prior 
inconsistent statement that she had delivered cocaine to the defense counsel’s law office. Id. at 1338. The 
court found prosecutorial misconduct in both instances, but held that the misconduct did not require 
reversal. Id. at 1337-38. The court reasoned that the defense counsel had "opened up [the] entire collateral 
proceeding” by making the tape recording and therefore could not exploit the collateral evidence for his 
own purposes while at the same time taking advantage of the misconduct in seeking a mistrial or reversal. 
Id. The court also cited the existence of evidence to support the prosecutor’s insinuation that the tape 
recording evidenced subornation of perjury as a second reason for not requiring reversal. Id. at 1338; cf. 
United States v. Rooks, 577 F.2d 33, 36 (8th Cir.) (in prosecution for distributing and conspiring to traffic 
in controlled substances, no error for prosecutor to emphasize alleged connections between defendants and 
convicted narcotics dealer), cert, denied, 439 U.S. 862 (1978).

2089. See United States v. Shelton, 588 F.2d 1242, 1246-47 (9th Cir.) (in prosecution for filing false tax 
returns, error to submit exhibits relating to items of alleged unreported income in excess of dollar limitation 
imposed by trial court; reversal not required because exhibits quickly withdrawn and court gave curative 
instructions), cert, denied, 99 S. Ct. 2822 (1979); United States v. Herberman, 583 F.2d 222, 230-31 (5th 
Cir. 1978) (error to present evidence on charges eliminated at outset of trial); cf. United States v. Jackson, 
585 F.2d 653, 664 (4th Cir. 1978) (admission of conversation between police and defendant prior to time 
covered in indictment not prejudicial error when trial court “strictly limited” evidence through cautionary 
instructions).

2090. See, e.g., United States v. Millen, 594 F.2d 1085, 1087-88 (6th Cir.) (error to elicit testimony that 
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Nevertheless, reversals are required only if improper conduct so prejudices 
the defendant that it deprives him of a fair trial.* 2091 To determine whether the 
prosecutor’s conduct created sufficient prejudice to require reversal, the court 
will examine the misconduct in light of the entire trial,2092 paying particular 
attention to evidence of the defendant’s guilt,2093 the reaction of defense 
counsel,2094 and the trial judge’s efforts to cure the misconduct.2095

gay relationship existed between defendant and homicide victim; this and another error required reversal of 
manslaughter conviction), cert, denied, 100 S. Ct. 57 (1979); United States v. Gipson, 593 F.2d 7, 8-9 (5th 
Cir. 1979) (per curiam) (error to question defendant about lack of alibi witnesses; reversal not required 
because defense did not object and evidence of guilt overwhelming); United States v. Morton, 591 F.2d 483, 
484 (8th Cir.) (per curiam) (improper to ask witness if there was “good market” for stolen cars; mistrial not 
required because question not so prejudicial that fair trial denied), cert, denied, 99 S. Ct. 2177 (1979); 
United States v. Heath, 580 F.2d 1011, 1017-18 (10th Cir. 1978) (prosecutor allegedly signalled witness to 
give unsolicited testimony that she had been given cocaine to deliver to defense counsel; reversal not 
required because trial court found no misconduct and defense did not move to strike testimony); United 
States v. Palmere, 578 F.2d 105, 107 (5th Cir. 1978) (per curiam) (not “plain error” for prosecutor to ask 
defendant’s character witness if he would have same opinion if he knew defendant smuggled cocaine), cert, 
denied, 439 U.S. 11 18 (1979); United States v. Clemones, 577 F.2d 1247, 1252 (5th Cir. 1978) (Government 
allegedly instructed witness to convey information to jury even after court sustained defense objections; 
reversal not required because no proof that prejudice resulted); United States v. Rodriguez, 573 F.2d 330, 
333 (5th Cir. 1978) (“grossly improper” to question defendant about husband's serving 65-year sentence; 
reversal not required in part because issue collateral and judge gave curative instructions).

The practical difficulties in obtaining reversal of a conviction on the basis of improper elicitation of 
testimony are illustrated by a recent Seventh Circuit decision. In United States v. Muscarella, 585 F.2d 242 
(7th Cir. 1978), the court found that in two instances a prosecutor improperly elicited prejudicial 
testimony, but held that the misconduct did not require reversal of an extortion conviction. Id. at 247-51. 
First, the court ruled that an FBI agent’s testimony that the defendant “preferred not to sign” a waiver 
form upon arrest did not deprive him of a fair trial because the defendant chose not to remain silent even 
after signing the form, and there was “no reasonable possibility” that the statement contributed to the 
conviction. Id. at 248. Second, the court ruled that eliciting testimony from a Government witness that he 
and his fiancee’s family received police protection was not prejudicial enough to require reversal when the 
judge gave curative instructions and there was “ample independent evidence” of guilt. Id. at 248-49.

2091. Compare United States v. Morton, 591 F.2d 483, 484 (8th Cir.) (per curiam) (improper 
questioning of witness did not require mistrial because question not so prejudicial that fair trial denied), 
cert, denied, 99 S. Ct. 2177 (1979) with United States v. Millen, 594 F.2d 1085, 1087-88 (6th Cir.) 
(“prejudicial aspect” of testimony elicited by prosecutor, along with another “prejudicial error,” required 
vacating conviction), cert, denied, 100 S. Ct. 57 (1979).

2092. See Chapman v. California, 386 U.S. 18, 22 (1966) (“harmless" errors are errors that “in the 
setting of a particular case” are insignificant); United States v. Morton, 591 F.2d 483, 484 (8th Cir. 1979) 
(per curiam) (holding that error did not require reversal when considered “in the context of the entire 
trial”).

2093. See, e.g., United States v. Millen, 594 F.2d 1085, 1087-88 (6th Cir.) (error did not require reversal 
when evidence of guilt overwhelming), cert, denied, 100 S. Ct. 57 (1979); United States v. Gipson, 593 F.2d 
7, 8-9 (5th Cir. 1979) (error did not require reversal in part because evidence of guilt overwhelming); 
United States v. Muscarella, 585 F.2d 242, 248-49 (7th Cir. 1978) (error did not require reversal in part 
because “ample evidence” of guilt).

2094. See, e.g., United States v. Gipson, 593 F.2d 7, 8-9 (5th Cir. 1979) (per curiam) (improper 
questioning did not require reversal in part because defense did not object); United States v. Heath, 580 
F.2d 1011, 1017-18 (10th Cir. 1978) (allegation that prosecutor improperly elicited testimony did not 
require reversal because defense did not move to strike testimony); United States v. Brady, 579 F.2d 1121, 
1130 (9th Cir. 1978) (improper statement did not require reversal because defense counsel did not object to 
prosecutor’s explanation or to judge’s order to proceed), cert, denied, 439 U.S. 1074 (1979).

2095. See, e.g.. United States v. Shelton, 588 F.2d 1242, 1247 (9th Cir. 1978) (error did not require 
reversal in part because judge gave curative instructions), cert, denied, 99 S. Ct. 2922 (1979); United States 
v. Muscarella, 585 F.2d 242, 248-49 (7th Cir. 1978) (same); United States v. Rodriguez, 573 F.2d 330, 333 
(5th Cir. 1978) (same).
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It is “impermissibly prejudicial” for the prosecution to attempt to influence 
the jury by calling a witness it knows will invoke the fifth amendment.2096 If 
the prosecutor does not know or has no reason to know that the witness will 
invoke the privilege, however, there is no reversible error.2097 Moreover, if the 
defendant chooses to testify knowing that the prosecutor will inquire into 
matters claimed to be protected by the fifth amendment, whatever prejudice 
results from the invocation of the privilege will not constitute reversible 
error.2098

The prosecutor may not introduce evidence of prior convictions or 
wrongdoing to prove that the defendant is a person of criminal character,2099 
but reversal is not required if the admission of such evidence constitutes 
harmless error.2100 Evidence of a defendant’s prior convictions, however, may 
be introduced to impeach his credibility.2101 In addition, evidence of “other 
crimes, wrongs or acts” is admissible for “other purposes”2102 such as proof of

2096. United States v. Beechum, 582 F.2d 898, 908-09 (5th Cir. 1978) (en banc) (citing United States v. 
Ritz, 548 F.2d 510 (5th Cir. 1977) and United States v. Maloney, 262 F.2d 535 (2d Cir. 1959)), cert, denied, 
440 U.S. 920 (1979).

2097. See United States v. Harper, 579 F.2d 1235, 1238 (10th Cir.) (not reversible error for prosecutor to 
call witness who invoked privilege when prosecutor did not definitely know witness would invoke privilege 
and prejudice did not result), cert, denied, 439 U.S. 968 (1978).

2098. See United States v. Beechuni, 582 F.2d 898, 908-09 (5th Cir. 1978) (en banc) (no reversible error 
because defendant waived privilege by taking stand; any prejudice attributable to defendant’s decision to 
testify), cert, denied, 440 U.S. 920 (1979).

2099. Fed. R. Evid. 404(b) (“Evidence of other crimes, wrongs, or acts is not admissible to prove the 
character of a person in order to show that he acted in conformity therewith"); see United States v. 
Underwood, 588 F.2d 1073, 1076-77 (5th Cir. 1979) (admission of evidence that defendant committed past 
offense assumed to be error because jury might think him “bad guy”); United States v. Solamo, 578 F.2d 
888, 890-91 (1st Cir. 1978) (error to elicit testimony that defendant admitted to criminal activity other than 
that charged).

2100. See United States v. Underwood, 588 F.2d 1073, 1076-77 (5th Cir. 1979) (admission of evidence 
that defendant committed past offense assumed to be error; reversal not required because evidence of guilt 
strong and possibility of prejudice slight).

2101. Fed. R. Evid. 609(a); see United States v. Trejo-Zambrano, 582 F.2d 460, 465-66 (9th Cir.) (prior 
felony convictions for drug trafficking admissible for impeachment in drug offense case), cert, denied, 439 
U.S. 1005 (1978). Generally, under the Federal Rules of Evidence, convictions older than 10 years, as well 
as certain other types of convictions, are inadmissible for impeachment purposes. Fed. R. Evid. 609(b). 
Violations of rule 609 may constitute reversible error. See United States v. Harvey, 588 F.2d 1201, 1203-04 
(8th Cir. 1978) (reversible error to cross-examine defendant about prior misdemeanor not involving 
“dishonesty or false statement” in violation of rule 609(a) and to introduce evidence of juvenile convictions 
in violation of rule 609(d)). Evidence of arrest without conviction is generally not admissible for 
impeachment purposes. See United States v. Labarbera, 581 F.2d 107, 108-09 (5th Cir. 1978) (error to 
cross-examine defendant about arrests that did not result in convictions; this and other errors required 
reversal). Similarly, evidence of convictions that are void because of the absence of defense counsel is 
inadmissible for impeachment purposes. See Gibson v. United States, 575 F.2d 556, 558-59 (5th Cir.) (error 
to cross-examine defendant about convictions void because of absence of counsel; reversal not required in 
part because of overwhelming evidence of guilt), cert, denied, 439 U.S. 898 (1978).

2102. Fed. R. Evid. 404(b) (“Evidence of other crimes, wrongs, or acts . . .may. . . be admissible for 
other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or 
absence of mistake or accident”). This evidence is admissible even though the wrongdoing did not result in 
conviction. See United States v. Moore, 580 F.2d 360, 363-64 (9th Cir.) (in trial for attempted bank 
robbery, evidence that defendant committed prior bank robbery for which he was not indicted admissible 
to rebut entrapment defense), cert, denied, 439 U.S. 970 (1978). 
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the defendant’s identity2103 or intent to commit the crime in question.2104 This 
term in United States v. Hauck2105 the Eighth Circuit employed this rule to 
admit testimony concerning the defendant’s improper motive in raising a 
defense.2106 The defendant in Hauck asserted an insanity defense to charges of 
mailing a threatening communication to a judge.2107 Testimony was in
troduced that the defendant told a witness he had “beat” a previous, similar 
charge by pleading insanity and that he would “beat” the current charge with 
the same defense.2108 The court held this evidence admissible to prove 
“intent” in asserting the defense.2109

Evidence of “other crimes” is not admissible, however, if its incremental 
probative value is outweighed by its potential prejudicial effect on the 
defendant.2110 This term the Fifth Circuit sitting en banc added a second 
prong to this test. In United States v. Beechum2U] the court held that the trial 
judge must first determine “that the extrinsic offense requires the same intent 
as the charged offense and that the jury could find that the defendant 
committed the extrinsic offense.”2112 According to the court, only then should 
the traditional balancing test be applied.2113

It is well settled that the defendant’s right to due process of law may be 
denied when the prosecutor suppresses material evidence,2114 knowingly 
introduces evidence or elicits testimony that is false or misleading,2115 or

2103. See McClendon v. United States, 587 F.2d 384, 386 (8th Cir. 1978) (in trial for distribution of 
heroin, testimony concerning conversations between defendant and Government witness about sale of 
drugs admissible to prove identity), cert, denied, 99 S. Ct. 1793 (1979).

2104. See, e.g., United States v. Barnes, 586 F.2d 1052, 1057-58 (5th Cir. 1978) (in trial for trafficking in 
cocaine, evidence that defendant dealt and used cocaine on earlier occasions admissible to prove intent); 
United States v. Beechum, 582 F.2d 898, 909-18 (5th Cir. 1978) (en banc) (possession of stolen credit cards 
admissible to prove intent to possess article stolen from mail), cert, denied, 440 U.S. 920 (1979); United 
States v. Moore, 580 F.2d 360, 363-64 (9th Cir.) (in trial for attempted bank robbery, evidence that 
defendant committed prior bank robbery for which he was not indicted admissible to rebut entrapment 
defense), cert, denied, 439 U.S. 970 (1978).

2105. 586 F.2d 1296 (8th Cir. 1978), cert, denied, 99 S. Ct. 2170 (1979).
2106. Id. at 1299.
2107. Id. at 1298-99.
2108. Id. at 1299.
2109. Id. at 1299-300.
2110. United States v. Barnes, 586 F.2d 1052, 1057-58 (5th Cir. 1978). Compare McClendon v. United 

States, 587 F.2d 384, 386 (8th Cir. 1978) (evidence of conversations between defendant and Government 
witnesses concerning drug sales admissible to prove identity because probative value outweighed potential 
for prejudice), cert, denied, 99 S. Ct. 1793 (1979) with United States v. Herman, 589 F.2d 1 191, 1196-98 (3d 
Cir. 1978) (in trial for receipt of kickbacks from one firm, testimony that defendant received kickbacks 
from second firm inadmissible to prove common plan or modus operandi because potential prejudice 
outweighed probative value; reversal required), cert, denied, 441 U.S. 913 (1979). See also United States v. 
Westbo, 576 F.2d 285, 289-92 (10th Cir. 1978) (when trial court ruled evidence inadmissible in 
prosecutor’s case-in-chief to prove common plan, intent, or knowlege because potential prejudice 
outweighed probativeness, reversible error to admit evidence on cross-examination).

2111. 582 F.2d 898 (5th Cir. 1978) (en banc), cert, denied, 440 U.S. 920 (1979).
2112. Id. at 913.
2113. Id. at 914; accord, United States v. Barnes, 586 F.2d 1052, 1057 (5th Cir. 1978) (tn trial for 

trafficking cocaine, evidence that defendant dealt and used cocaine on earlier occasions admissible to prove 
intent).

2114. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (due process denied by suppression of confession of 
severed codefendant that he alone committed homicide of which defendant accused); notes 1181-1209 
supra and accompanying text (discussing discovery).

2115. See Napue v. Illinois, 360 U.S. 264, 269 (1958) (eliciting perjured statement from principal State
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knowingly allows false testimony to go uncorrected.* 2116 A conviction will be 
set aside if there is “any reasonable likelihood”2117 that such false evidence or 
testimony could have affected the judgment of the jury.2118 It is likewise 
improper for members of the prosecution team to engage in other activities 
that interfere with the fairness of the trial.2119 Nevertheless, reversal of a 
conviction or dismissal of an indictment is required only when the defendant 
is deprived of a fair trial or when the court decides to exercise its supervisory 
power over the prosecution.2120 This term a number of cases raised allegations 
of unfair activities such as interference with access to witnesses2121 and 
preindictment delay;2122 in all but one case2123 the appellate courts affirmed 

witness that he received no promise of consideration in return for testimony constitutes denial of due 
process); Mooney v. Holohan, 294 U.S. 103, 112 (1934) (per curiam) (deliberate deception of court and 
jury through perjured testimony deprives defendant of due process). Due process is not denied, however, if 
the prosecutor does not know or has no reason to know that the testimony is false. See United States v. 
Runge, 593 F.2d 66, 73-74 (8th Cir. 1979) (per curiam) (reversal not required when no allegation that 
prosecutor knew or should have known testimony false). Mere inaccuracies in the testimony of the 
Government witness, however, do not mean that the prosecutor "knowingly offered false evidence." See 
United States v. Glover, 588 F.2d 876, 879 (2d Cir. 1978) (per curiam) (witness “mistaken by a few months 
with regard to specific dates” of events four years past); United States v. Sprayregan, 588 F.2d 173, 175 (2d 
Cir.) (minor discrepancies in testimony of two Government witnesses), cert, denied, 439 U.S. 979 (1978).

2116. See Giglio v. United States, 405 U.S. 150, 154-55 (1971) (failure to correct key witness’ false 
assertion on cross-examination that he had not been promised leniency in return for testimony denied 
defendant due process); cf. United States v. Herberman, 583 F.2d 222, 230-31 (5th Cir. 1978) (four days 
after witness testified that tapes had been destroyed, prosecutor’s revelation that tapes still existed, with 
other errors, warranted reversal). Due process is not denied by a prosecutor's failure to correct false 
testimony if the prosecutor does not know the testimony is false. See United States v. Glover, 588 F.2d 876, 
879 (2d Cir. 1978) (per curiam) (no due process violation when Government did not know testimony 
inaccurate until after jury returned verdict).

2117. Napue v. Illinois, 360 U.S. 264, 271-72(1958).
2118. See United States v. Runge, 593 F.2d 66, 74 (8th Cir. 1979) (per curiam) (conviction affirmed 

because even if prosecutor knew or should have known of witnesses’ perjury, no reasonable likelihood that 
peijury affected jury’s judgment); cf. United States v. Brady, 579 F.2d 1121, 1129-30 (9th Cir. 1978) 
(assuming prosecutor should have known testimony of one witness would be reliably impeached by second 
witness, introduction of first witness’ testimony “at worst harmless error” when three other witnesses 
corroborated testimony), cert, denied, 439 U.S. 1074 (1979).

2119. See United States v. Fields, 592 F.2d 638, 647 (2d Cir. 1978) (improper for SEC agents to imply 
during settlement of civil litigation that there would be no criminal prosecution when criminal prosecution 
subsequently recommended; dismissal of portion of indictment not required because defendant not 
prejudiced and deterrence of improper conduct by agents unnecessary), cert, denied, 99 S. Ct. 2838 (1979).

2120. See United States v. Glist, 594 F.2d 1374, 1375-78 (10th Cir. 1979) (when Government delayed 
indictment for three years, misrepresented and manipulated tape recorded evidence, and engaged in other 
misconduct, dismissal of indictment required because Government grossly negligent and defendants 
prejudiced); United States v. Clemones, 577 F.2d 1247, 1251-52 (5th Cir. 1978) (improper for Government 
to delay defendant’s access to witnesses; reversal not required because no showing that prejudice resulted 
from misconduct). See also United States v. Owen, 580 F.2d 365, 367 (9th Cir. 1978) (court has "inherent 
supervisory power” to dismiss indictment on basis of Government misconduct).

2121. See United States v. Rich, 580 F.2d 929, 933-34 (9th Cir.) (improper for FBI agent to instruct 
witnesses that they need not talk to defense counsel; reversal not required because witnesses not prevented 
from answering questions), cert, denied, 439 U.S. 935 (1978); United States v. Clemones, 577 F.2d 1247, 
1251-52 (5th Cir. 1978) (improper for Government to instruct witnesses not to talk to defense and to delay 
compliance with court order to provide witnesses for defense questioning; reversal not required because no 
proof of particularized prejudice and no request for extra time to prepare case).

2122. See United States v. Glist, 594 F.2d 1374, 1375-78 (10th Cir. 1979) (Government delayed 
indictment for three years, misrepresented and manipulated tape recorded evidence, and engaged in other 
misconduct; dismissal of indictment required because Government grossly negligent and defendants 
prejudiced).

2123. Id.
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the defendants’ convictions.2124 In addition, at least two courts this term 
reviewed allegations of prosecutorial bias and conflict of interest. In both 
cases, the appellate courts affirmed convictions after finding no basis in the 
trial record for disqualifying the prosecutor.2125

This term in United States v. Owen2'2b the Ninth Circuit adopted a 
"prejudice rule” for determining when to invoke its supervisory powers. The 
court held that it would not exercise its supervisory powers unless the 
challenged misconduct causes “some prejudice” to the defendant.2127 The 
court expressly rejected the “no prejudice rule”2128 suggested by the District 
of Columbia Circuit, under which “serious prosecutorial misconduct may so 
pollute a criminal prosecution as to require dismissal of the indictment or a 
new trial without regard to prejudice to the accused.”2129

Finally, prosecutorial misconduct does not entitle a defendant to commit 
perjury. This term in United States v. Dipp2130 the Ninth Circuit affirmed a 
conviction for perjury arising out of testimony given at a defendant’s earlier 
trial.2131 The defendant claimed that he had been entrapped into committing 
perjury by the prosecutor’s alleged suppression of material evidence and use 
of a witness’ false testimony. He claimed further that this misconduct 
deprived him of effective assistance of counsel because his attorney would

2124. See United States v. Fields, 592 F.2d 638, 647 (2d Cir. 1978) (improper for SEC agents to imply 
during settlement of civil litigation that there would be no criminal prosecution when criminal prosecution 
subsequently recommended; dismissal of portion of indictment not required when defendant not prejudiced 
and deterrence of improper conduct by agents unnecessary), cert, denied, 99 S. Ct. 2838 (1979); United 
States v. Stanford, 589 F.2d 285, 298-99 (7th Cir. 1978) (defendant’s right to jury trial allegedly waived 
because prosecutor generated prejudicial pretrial publicity; dismissal of indictment not required because 
claims that jury trial waived to mitigate effect of publicity mere speculation and publicity did not prevent 
fair bench trial), cert, denied, 99 S. Ct. 1794 (1979); United States v. Shelton, 588 F.2d 1242, 1246 (9th Cir. 
1978) (prosecutor allegedly made improper payments to witness; court assumed allegations true, but 
refused to exercise supervisory power to reverse conviction because jury not improperly misled), cert, 
denied, 99 S. Ct. 2822 (1979); United States v. Owen, 580 F.2d 365, 366-68 (9th Cir. 1978) (DEA agent 
allegedly interfered with defendant’s right to counsel by pressuring him to incriminate attorney; court 
refused to exercise supervisory power to dismiss indictment because no prejudice resulted and misconduct 
did not “pollute” trial).

2125. See United States v. Wright, 588 F.2d 31, 39 (2d Cir. 1978) (prosecutor’s wife alleged to be 
political opponent of defendant; reversal for prosecutorial bias not required because no showing of 
impropriety), cert, denied, 99 S. Ct. 1236 (1979); United States v. Weiner, 578 F.2d 757, 767 (9th Cir.) (per 
curiam) (during trial for securities fraud prosecuted by Justice Department, attorney employed by defense 
counsel’s firm accepted job with SEC, which allegedly cooperated with Justice Department in prosecution; 
disqualification not required because no proof prosecution received information from attorney), cert. 
denied, 439 U.S. 981 (1978). See generally ABA Standards, supra note 1, § 1.2 (“A prosecutor should 
avoid the appearance or reality of a conflict of interest”).

2126. 580 F.2d 365 (9th Cir. 1978). The defendant in Owen, whose sentence was determined by plea
bargaining, alleged that a Government agent interfered with his right to counsel by pressuring him to 
supply incriminating information against one of his two attorneys. Id. at 366. The court declined to 
exercise its supervisory powers to dismiss the indictment because the defendant was “unable to show any 
prejudice resulting from this misconduct.” Id. at 367. The court found no prejudice because the defendant 
had a second attorney who did not know of the misconduct until just before sentencing, and the plea 
bargain itself appeared free of any “taint.” Id.

2127. Id.
2128. Id.
2129. United States v. McCord, 509 F.2d 334, 349 (D.C. Cir. 1974), cert, denied, 421 U.S. 930(1975). In 

Owen, however, the Ninth Circuit noted that even under the “no prejudice rule” dismissal of an indictment 
is not required when the misconduct does not “pollute" the proceedings. 580 F.2d at 368.

2130. 581 F.2d 1323 (9th Cir. 1978), cert, denied, 439 U.S. 1071 (1979).
2131. Id. at 1324-28.
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have advised him not to take the stand had the prosecutor disclosed all the 
evidence.2132 The court dismissed the entrapment claim upon a finding that 
the defendant had been predisposed to perjure himself133 and rejected the 
sixth amendment claim on the ground that “perjury is not a permissible 
response” to prosecutorial interference with counsel's effectiveness.2134

2132. Id. at 1326.
2133. Id. at 1327.
2134. Id.
2135. U.S. Const, amend. V.
2136. Schmerber v. California, 384 U.S. 757, 761 (1966); see United States v. Friedman, 593 F.2d 109, 

118 (9th Cir. 1979) (tacit admissions resulting from introduction at trial of defendant’s passport showing 
trips to Chile not protected by privilege because not testimonial in nature); cf. Welch v. District Court, 594 
F.2d 903, 904-05 (2d Cir. 1979) (per curiam) (evidence of defendant’s refusal to take breath test not 
testimonial or communicative under fifth amendment privilege). Hut cf. United States v. Canas, 595 F 2d 
73, 80-81 (1st Cir. 1979) (court's instruction that jury may view evidence with suspicion when defendant 
could have produced stronger evidence did not constitute impermissible comment on defendant’s failure to 
testify); Cabral-Avila v. Immigration & Naturalization Serv., 589 F.2d 957, 959 (9th Cir 1978) 
(defendants’ decision to remain silent does not bar drawing adverse inferences in context of deportation 
proceedings), cert, denied, 440 U.S. 920 (1979).

2137. See Schmerber v. California, 384 U.S. 757, 764 (1966) (compelling drunken driving suspect to 
submit to blood test not violative of fifth amendment).

2138. See United States v. Wade, 388 U.S. 218, 222-23 (1967) (requiring defendant to participate in 
lineup not violative of fifth amendment).

2139. See United States v. Dionisio, 410 U.S. 1. 5-7 (1973) (requiring defendant to give voice exemplars 
not violative of fifth amendment); Gilbert v. California, 388 U.S. 263, 267 (1967) (same; handwriting 
exemplars); United States v. Askew, 584 F.2d 960, 963 (10th Cir. 1978) (same); United States v. An t ill, 579 
F.2d 1135, 1136 (9th Cir. 1978) (same); United States v. Lamb, 575 F.2d 1310, 1326 (10th Cir.) (same; 
order to shave beard), cert, denied, 439 U.S. 854 (1978).

2140. See Bellis v. United States, 417 U.S. 85, 87 (1974) (fifth amendment privilege protects individual 
from compelled production of private papers).

2141. See Andresen v. Maryland, 427 U.S. 463, 470-77 (1976) (introduction of defendant's business 
records does not violate fifth amendment privilege when defendant not required to authenticate 
documents).

2142. 597 F.2d 851 (3d Cir. 1979).
2143. Id. at 859-61.

PRIVILEGE AGAINST SELF-INCRIMINATION

The fifth amendment provides that no person shall be compelled to be a 
witness against himself in a criminal case.2135 This constitutional privilege 
against compelled self-incrimination covers only testimonial evidence and is 
not violated by the forced production of evidence of a nontestimonial 
nature.2136 For this reason, no fifth amendment prohibitions exist against 
compelling a defendant to submit evidence of a physical nature,2137 to 
participate in identification procedures,2138 or to furnish evidence for identifi
cation purposes.2139 Although the privilege has been held to protect a 
defendant’s personal books and papers,2140 the fifth amendment does not 
shield all documents belonging to a defendant.2141 This term the Third Circuit 
held in In re Grand Jury Empanelled2^2 that the privilege against self
incrimination does not protect an owner’s business records when disclosure 
results from a subpoena served on an employee maintaining those records.2143 
The court ruled that the subpoena directed to the employee did not force the 
owner to make the type of testimonial communication required to implicate 
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fifth amendment protection 2144 In general, the privilege against self-in
crimination protects the defendant against only compulsory testimony, not 
against voluntary out-of-court communications.2145 The privilege must be 
affirmatively asserted by the defendant;2146 some courts, however, have been 
lenient in allowing assertions of the privilege that do not conform to a set 
formula.2147

A defendant who pleads guilty to a criminal charge waives the privilege 
against self-incrimination and may be ordered to testify with respect to that 
offense.2148 Although that waiver does not extend to testimony that could lead 
to further prosecution,2149 a defendant choosing to testify on his own behalf 
must respond on cross-examination to questions relevant to his direct 
testimony.2150

Furthermore, by removing the threat of self-incrimination through a grant 
of immunity, the prosecution may compel a witness to testify.2151 Such a grant 
of “use” immunity precludes the introduction in a criminal proceeding of 
forced testimony or any information derived from it against the witness.2152 If

2144. Id.
2145. Cf. United States v. Rios Ruiz, 579 F.2d 670, 675-76 (1st Cir. 1978) (admission of police officer’s 

grand jury testimony and police reports on brutality charges did not impinge on privilege against self
incrimination).

2146. See Gamer v. United States, 424 U.S. 648, 665 (1976) (taxpayer who provided self-incriminatory 
information on tax return and did not claim privilege at that time may not later claim privilege as to that 
information); United States v. Raborn, 575 F.2d 688, 689 (9th Cir. 1978) (same). But cf. United States v. 
Stavros, 597 F.2d 108, 114 (7th Cir. 1979) (defendant’s assertion that disclosure of illegal income pursuant 
to federal tax code would violate privilege against self-incrimination without merit because required 
disclosure would be kept confidential).

2147. See United States v. Yurasovich, 580 F.2d 1212, 1220-21 (3d Cir. 1978) (refusal of witness to 
answer any questions sufficient to invoke privilege against overbroad order to testify); cf. New Jersey v. 
Portash, 440 U.S. 450, 454-56 (1979) (defendant need not take stand to raise issue whether immunized 
testimony may be used for impeachment purposes); United States v. O’Henry’s Film Works, Inc., 598 F.2d 
313, 318 (2d Cir. 1979) (witness forced to admit he did not possess subpoenaed documents did not waive 
privilege with respect to other questions concerning documents).

2148. See, e.g., United States v. Yurasovich, 580 F.2d 1212, 1218 (3d Cir. 1978) (defendant’s guilty plea 
waived fifth amendment privilege regarding charges to which plea pertained); United States v. Vines, 580 
F.2d 850, 853 (Sth Cir. 1978) (same), cert, denied, 439 U.S. 991 (1979); United States v. Damiano, 579 F.2d 
1001, 1002 (6th Cir. 1978) (same).

2149. See United States v. Yurasovich, 580 F.2d 1212, 1218-20 (3d Cir. 1978) (fifth amendment 
privilege applicable to defendant’s testimony concerning dismissed charges despite guilty plea to related 
charges); United States v. Damiano, 579 F.2d 1001, 1002-03 (6th Cir. 1978) (defendant’s guilty plea not 
blanket waiver of fifth amendment privilege as to other offenses not yet charged; defendant must testify 
when no reasonable danger of future state prosecution exists).

2150. See United States v. Beechum, 582 F.2d 898, 906-08 (5th Cir. 1978) (en banc) (defendant’s 
testimony explaining possession of stolen silver dollar waived privilege on cross-examination relating to 
possession of stolen credit cards), cert, denied, 440 U.S. 920 (1979); United States v. Lamb, 575 F.2d 1310, 
1313-14 (10th Cir.) (when defendant tried on related bank robbery and kidnapping charges, testimony on 
direct regarding kidnapping waived privilege on cross-examination regarding bank robbery), cert, denied, 
439 U.S. 854 (1978).

2151. 18 U.S.C. § 6002 (1976) (authorizing compulsion of testimony pursuant to grant of immunity 
before federal courts, agencies of United States, or Congress).

2152. Id.; Kashgar v. United States, 406 U.S. 441, 453 (1972); accord, New Jersey v. Portash, 440 U.S. 
450, 459-60 (1979) (dictum). In United States v. Romano, 583 F.2d 1 (1st Cir. 1978), however, the First 
Circuit held that this proscription does not extend to a proffer of evidence to a congressional subcommittee 
in a successful effort to obtain a grant of immunity. Id. at 6. The court reasoned that because the defendant 
was not “compelled” to make a proffer of evidence, neither the statute nor the fifth amendment prohibited 
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a witness testifies falsely under a grant of immunity, however, he may be 
prosecuted for perjury.* 2153 For example, this term in United States v. Dunn2154 
the Tenth Circuit ruled that a defendant’s unequivocal admission that his 
immunized testimony was false justified its use against him in a prosecution 
for false declaration.2155

the use of this evidence at his subsequent criminal trial. Id. The court cautioned, however, that the 
Government would be prohibited under the due process clause of the fifth amendment from requiring 
detailed incriminatory statements as a so-called proffer while reassuring the witness that the statements 
would not be used for further investigation. Id. at 7.

2153. 18 U.S.C. § 6002 (1976); cf. Shargel v. Lefkowitz, 596 F.2d 42, 43-44 (2d Cir. 1979) (per curiam) 
(perjury prosecution for testimony given under grant of immunity proper, but habeas corpus relief granted 
because prosecutor introduced not just perjured portion and enough additional testimony to put perjury in 
context, but entire immunized testimony).

2154. 577 F.2d 119 (10th Cir.), rev'd on other grounds. 99 S. Ct. 2190 (1979).
2155. Id. at 124-25.
2156. 440 U.S. 450 (1979).
2157. Id. at 459-60.
2158. 384 U.S. 436 (1966).
2159. See Oregon v. Hass, 420 U.S. 714, 723-24 (1975) (statement taken in violation of Miranda may be 

used for impeachment purposes); Harris v. New York, 401 U.S. 222, 226 (1971) (same).
2160. 440 U.S. at 459 (rejecting balancing test when constitutional privilege against self-incrimination at 

stake).
2161. Id.
2162. U.S. Const, amend. VI.
2163. See United States v. Rios Ruiz, 579 F.2d 670, 674-75 (1st Cir. 1978) (no abuse of discretion to bar 

police officers in uniform from trial of other officers accused of beatings and assaults; judge expressed 
concern over jury intimidation, but emphasized officers free to attend trial if out of uniform).

2164. 99 S. Ct. 2893 (1979).
2165. Id. at 2911 (judge may close pretrial hearing at defendant’s request).
2166. Id. at 2911-13.
2167. See United States v. Arroyo-Angulo, 580 F.2d 1137, 1142-43 (2d Cir.) (threats of violence and 

The Supreme Court this Term in New Jersey v. Portash2'56 ruled that a 
person’s testimony, given under a grant of immunity before a grand jury, may 
not be used to impeach his credibility as a testifying defendant in a later 
criminal trial.2157 Although the Court has used a balancing test to determine 
whether statements taken in violation of Miranda v. Arizona2'5* may be used 
for impeachment purposes,2159 the Court refused to balance when compelled 
testimony was at issue.2160 According to the Court, balancing the constitu
tional privilege against compulsory self-incrimination, unlike balancing the 
need to deter unlawful police conduct, is not only “unnecessary” but also 
“impermissible.”2161

SIXTH AMENDMENT ISSUES AT TRIAL

Public Trial. The sixth amendment guarantees the accused the right to
a public trial.2162 This right is not absolute, however, for the trial judge has 
discretion to bar spectators from the courtroom.2163 The Supreme Court ruled 
this Term in Gannett Co. v. DePasquale2'M that the constitutional right to 
public trial belongs to the accused alone.2165 Thus, neither the public nor the 
press has an absolute right under the sixth amendment to attend criminal 
trials.2166 Furthermore, codefendants may also be excluded from attending 
court proceedings under certain circumstances.2167
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Confrontation Clause. The sixth amendment guarantees the accused
the right to confront any witnesses against him in a criminal prosecution.2168 
The confrontation clause embraces the accused’s right to be present at every 
stage of his trial2169 and ensures a face-to-face encounter between the 
defendant and any witness against him.2170 This term the Eighth Circuit in 
United States v. Benfield2'1' held that the sixth amendment grants the accused 
the right to be present at videotape depositions of Government witnesses.2172 
A defendant may waive the right of confrontation, however, by voluntarily 
absenting himselP173 or by disrupting court proceedings.2174 Moreover, ex
cluding the defendant from such proceedings as in camera hearings regarding 
possible juror misconduct may be harmless error.2175

need to keep ongoing drug investigation confidential justified defendant’s exclusion from evidentiary 
hearing of codefendants), cert, denied, 439 U.S. 913 (1978).

2168. U.S. Const, amend. VI.
2169. Lewis v. United States, 146 U.S. 370, 372 (1892).
2170. Dowdell v. United States, 221 U.S. 325, 330 (1911); Kirby v. United States, 174 U.S. 47, 55 

(1899); Mattox v. United States, 156 U.S. 237, 243-44 (1895). But cf. United States v. Jackson, 588 F.2d 
1046, 1049-50 n.4 (5th Cir.) (no violation of confrontation rights when witness testified about conversation 
with unidentified woman because testimony admissible under exception to hearsay rule and unidentified 
woman not witness against defendant), cert, denied, 99 S. Ct. 2882 (1979).

2171. 593 F.2d 815 (8th Cir. 1979).
2172. Id. at 817-22 (videotape deposition of kidnapping victim constitutionally infirm because 

defendant not allowed to be active participant and witness unaware that accused permitted to watch 
deposition over monitor).

2173. See Taylor v. United States, 414 U.S. 17, 18, 20 (1973) (per curiam) (continuing trial after 
defendant’s voluntary disappearance not violative of sixth amendment right); Wilson v. Harris, 595 F.2d 
101, 103-04 (2d Cir. 1979) (per curiam) (defendant waived right to be present by causing disruption at 
pretrial hearing and by refusing to attend trial).

2174. Illinois v. Allen, 397 U.S. 337, 342-43 (1970) (defendant’s extreme unruliness justified removal 
from courtroom).

2175. See Nevels v. Parratt, 596 F.2d 344, 346 (8th Cir. 1979) (right to be present at trial includes right 
of presence at in camera hearing regarding possible juror misconduct; exclusion harmless error when 
defendant’s presence not requested by counsel and no juror prejudice shown).

2176. Dutton v. Evans, 400 U.S. 74, 88-89 (1970); see United States v. Goins, 593 F.2d 88, 90-92 (8th 
Cir. 1979) (confrontation clause not violated by admission of deceased coconspirator’s statements because 
declarations made against deceased’s penal interest and supported by other evidence); Joiner v. Wyrick, 
591 F.2d 65, 66-67 (8th Cir.) (per curiam) (statement made by defendant’s cousin while he and defendant 
present at police questioning admissible as adoptive admission), cert, denied, 99 S. Ct. 2845 (1979); United 
States v. Lee, 589 F.2d 980, 987-88 (9th Cir. 1979) (introduction of affidavits admissible under exception to 
hearsay rule did not violate defendant’s confrontation rights because Dutton test of reliability met); Butts v. 
Wainwright, 575 F.2d 576, 578 (5th Cir. 1978) (no violation of sixth amendment when hospital records 
admitted because no substantial evidence that documents untrustworthy).

2177. See Lacoste v. Blackburn, 592 F.2d 1321, 1324-25 (5th Cir. 1979) (per curiam) (police officer 
improperly gave hearsay evidence three times despite admonitions from trial judge and prosecutor; 
confrontation clause not violated because evidence, although persuasive, not “crucial" or “devastating”).

2178. Douglas v. Alabama, 380 U.S. 415, 418 (1965); cf. Canal Zone v. Pinto, 590 F.2d 1344, 1352 (5th 
Cir. 1979) (reliability of testimony ensured only by cross-examination designed to illuminate accuracy of 
statements as they concern particular defendant).

Despite the confrontation clause, hearsay evidence may be admitted 
against an accused if it bears clear indicia of reliability and falls within an 
exception to the general rule of inadmissibility of hearsay evidence.2176 
Furthermore, improperly admitted hearsay evidence may not violate the sixth 
amendment if the evidence is not crucial to the conviction.2177

The confrontation clause secures the right of the accused to full and fair 
cross-examination of adverse witnesses,2178 including the right to impeach 
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such witnesses by showing their bias or lack of credibility,2179 This right may 
be limited, however, by restrictions on repetitious examinations2180 or on 
inquiry into collateral matters not clearly relevant to the credibility of the 
witness,2181 by evidentiary rules barring certain testimony,2182 or by a defend
ant’s tactical choice not to cross-examine.2183 When faced with a clash 
between a witness’ fifth amendment privilege against self-incrimination and a 
defendant’s sixth amendment confrontation right, the trial judge has discre
tion to determine whether a deprivation of full and fair cross-examination has 
occurred.2184

In Bruton v. United States2185 the Supreme Court held that a defendant’s 
constitutional right to cross-examination is violated by the admission of a 
codefendant’s extrajudicial statement when that codefendant does not testi
fy.2186 The Bruton rule, however, does not prohibit the admission of a 
codefendant’s statements unless the statements are both powerfully incrimi
nating and clearly inculpatory as to the defendant.2187 Furthermore, improper

2179. Davis v. Alaska, 415 U.S. 308, 315 (1974) (protective order limiting questioning of witness 
concerning juvenile record unconstitutionally impaired right to impeach credibility); see United States v. 
Williams, 592 F.2d 1277, 1281 (5th Cir. 1979) (conviction reversed because defense counsel restricted from 
cross-examining witness on witness’ alleged request that his brother and girlfriend be left alone m exchange 
for his testimony against defendents). But see United States v. Watson, 599 F.2d 1149, 1157 (2d Cir. 1979) 
(given threat on witness’ life and extent of cross-examination permitted, judge within discretion to limit 
cross-examination to permit witness to conceal identity).

2180. See United States v. Runge, 593 F.2d 66, 72 (8th Cir. 1979) (per curiam) (judge exercised proper 
discretion in restricting repetitious cross-examination of witnesses by four defense attorneys in joint trial).

2181. See United States v. Dedeyan, 584 F.2d 36, 40-41 (4th Cir. 1978) (court acted properly in 
restricting cross-examination when information sought concerned national defense and had little relevance 
to issues in case); United States v. Hansen, 583 F.2d 325, 332 (7th Cir.) (judge did not abuse discretion by 
limiting continuous forays into collateral areas during cross-examination despite defense counsel’s 
insistence that credibility of witness would be affected), cert, denied, 439 U.S. 912 (1978).

2182. See Passmore v. Estelle, 594 F.2d 115, 117 (5th Cir. 1979) (state statute forbidding impeachment 
of witness by past criminal conduct unless final conviction entered does not violate sixth amendment right 
to confrontation). But cf. Durr v. Cook, 589 F.2d 891, 893 (5th Cir. 1979) (confrontation and due process 
rights outweigh evidentiary rule implicit in state statute rendering jurors incompetent to impeach verdict).

2183. See United States v. Jones, No. 77-1506, slip op. at 13, 18-19 (D.C. Cir. March 28, 1979) (limited 
cross-examination of codefendant did not violate defendant’s confrontation rights because not based on 
court ruling but rather on defense counsel’s tactical decision not to cross-examine and on his failure to raise 
justifications for more extensive inquiry).

2184. See United States v. Barron, 594 F.2d 1345, 1350 (10th Cir.) (prosecution witness invoked fifth 
amendment privilege while testifying; trial judge did not abuse discretion in refusing to strike direct 
testimony when scope of cross-examination so broad that defendant could not have been prejudiced by 
witness’ claim of privilege), cert, denied, 99 S. Ct. 2180 (1979); cf. United States v. Lamb, 575 F.2d 1310, 
1314 (10th Cir.) (codefendant in joint trial on kidnapping and bank robbery charges asserted fifth 
amendment privilege after testifying on own behalf; no denial of other defendants' confrontation rights 
when they waived cross-examination and codefendant’s testimony did not implicate them), cert, denied, 
439 U.S. 854 (1978).

2185. 391 U.S. 123 (1968).
2186. Id. at 126; see, e.g., United States v. Weinrich, 586 F.2d 481. 495-96 (5th Cir. 1978) (no Bruton 

violation when codefendant who made inculpatory statement testified at trial and was available for cross- 
examination), cert, denied, 99 S. Ct. 2041 (1979); United States v. Olander, 584 F.2d 876, 885 (9th Cir. 
1978) (no Bruton violation when codefendant testified at trial); United States v. Parnell, 581 F.2d 1374, 
1383 (10th Cir. 1978) (same), cert, denied, 439 U.S. 1076 (1979).

2187. See, e.g., United States v. Belle, 593 F.2d 487, 493-96 (3d Cir.) (en banc) (Bruton rule inapplicable 
when codefendant’s statement did not mention defendant and implicated defendant only to extent jury 
could draw inferences based on admissible evidence), cert, denied, 99 S. Ct. 2825 (1979); United States v. 
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admission of a codefendant’s statements may be harmless error if the other 
evidence of guilt is overwhelming.* 2188 The Bruton rule does not apply when 
the codefendant testifies, even if he denies making the inculpatory state
ment2189 or tries to explain it away.2190 Moreover, statements admissible under 
the coconspirator’s exception to the hearsay rule2191 are not affected by 
Bruton,2192 although they may still violate the confrontation clause.2193 2194

Roach, 590 F.2d 181, 185 (5th Cir. 1979) (no Bruton violation when codefendant’s extrajudicial statement 
did not implicate defendant); United States v. Gravitt, 590 F.2d 123, 125 (5th Cir. 1979) (Bruton not 
violated when codefendant’s statement implicated only its maker); United States v. Knuckles, 581 F.2d 
305, 312-13 (2d Cir.) (admission of brief statement by codefendant that did not mention defendant by name 
and that standing alone did not connect defendant with crime did not violate rule), cert, denied, 439 U.S. 
986 (1978).

2188. Harrington v. California, 395 U.S. 250, 254 (1969); see Burkhart v. Lane, 591 F.2d 333, 333-34 
(6th Cir. 1979) (per curiam) (defendant apprehended with hands wrapped in socks and holding armload of 
stolen guns outside burglarized home; Bruton error harmless because evidence of guilt overwhelming); 
United States v. Cifarelli, 589 F.2d 180, 184-85 (5th Cir. 1979) (conviction upheld against Bruton challenge 
when other evidence introduced at trial clearly showed defendant guilty of crime charged); cf. United 
States v. Smith, 578 F.2d 1227, 1234 (8th Cir. 1978) (Bruton error required reversal of conviction because 
reasonable possibility tainted evidence contributed to conviction).

2189. Nelson v. O’Neil, 402 U.S. 622, 629 (1971); see United States v. Howard, 590 F.2d 564, 569 (4th 
Cir.) (defendant not denied sixth amendment rights when codefendant took stand and denied making 
statement implicating defendant), cert, denied, 99 S. Ct. 1547 (1979); cf. United States v. Schwanke, 598 
F.2d 575, 581 (10th Cir. 1979) (sixth amendment as construed in Bruton not violated by admission of out- 
of-court hearsay of previously convicted codefendant when defense counsel chose not to cross-examine 
codefendant).

2190. See United States v. Hansen, 583 F.2d 325, 329-30 (7th Cir.) (defendant’s Bruton challenge 
meritless although codefendant testified and tried to explain away his admissions), cert, denied, 439 U.S. 
912 (1979).

2191. Under the Federal Rules of Evidence, a statement made by a “co-conspirator of a party during the 
course and in furtherance of the conspiracy” is not hearsay. Fed. R. Evid. 801(d)(2)(E).

2192. See, e.g., United States v. Roberts, 583 F.2d 1173, 1175-77 (10th Cir. 1978) (telephone 
conversation admissible under coconspirator’s exception; outside ambit of Bruton, which applies only to 
inadmissible hearsay confessions), cert, denied, 441 U.S. 909 (1979); United States v. Montgomery, 582 
F.2d 514, 517-19 (10th Cir.) (Bruton challenge inapplicable to police officer’s testimony of conversation 
with coconspirator; testimony properly admitted under exception to hearsay rule although coconspirator 
not in custody and also unable to be confronted and cross-examined), cert, denied, 439 U.S. 1075 (1978); 
United States v. Smith, 578 F.2d 1227, 1233-34 (8th Cir. 1978) (coconspirator’s tape-recorded statement 
after arrest not within exception to hearsay rule because not made in furtherance of conspiracy; admission 
of statement harmless error under Bruton); United States v. Warren, 578 F.2d 1058, 1074-75 (5th Cir. 
1978) (en banc) (codefendant’s statement: “We are all in this together,” made during and in furtherance of 
conspiracy did not violate Bruton when admitted at trial); cf. United States v. Postal, 589 F.2d 862, 888-90 
(5th Cir.) (statements admissible for nonhearsay purposes did not violate Bruton), cert, denied, 100 S. Ct. 
69 (1979).

2193. California v. Green, 399 U.S. 149, 155-56 (1970); United States v. Roberts, 583 F.2d 1173, 1175 
(10th Cir. 1978), cert, denied, 441 U. S. 909 (1979).

2194. 99 S. Ct. 2132 (1979) (judgment of the Court).
2195. Id. at 2134-35.
2196. Id. at 2140.

This Term the Supreme Court in Randolph v. Parker2W divided equally on 
the question of whether the Bruton exclusionary rule applies when both 
codefendants confess and their confessions “interlock.”2195 The plurality 
opinion stated that the admission of interlocking confessions is proper under 
the sixth amendment, although neither defendant testifies, if a limiting 
instruction is given.2196 The plurality concluded that when the defendant’s 
confession is properly admitted the possible prejudice resulting from the 
jury’s consideration of the codefendant’s confession would not be so devastat
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ing that it would violate the defendant’s right to a fair trial.2197 Justice 
Blackmun in his concurrence reasoned that although admission of the 
codefendant's statement violated the confrontation clause of the sixth amend
ment, the error was harmless under the facts of the case.2198 Three dissenters 
argued that the admission of the codefendant’s confession was error under 
Bruton and was sufficiently prejudicial to require reversal of the convic
tion.2199

2197. Id.-, see United States v. Dizdar, 581 F.2d 1031, 1033 (2d Cir. 1978) (no unfair prejudice when 
interlocking confessions were substantially identical inculpatory statements and jury instructed that each 
statement constituted evidence only against its maker).

2198. 99 S. Ct. at 2141-43 (Blackmun, J., concurring in judgment).
2199. Id. at 2143-48 (Stevens, J., with Brennan & Marshall, JJ , dissenting).
2200. 594 F.2d 598 (7th Cir.), cert, denied, 99 S. Ct. 2863 (1979).
2201. Id. at 604.
2202. Id. at 605.
2203. U.S. Const, amend. VI.
2204. See United States v. Schwanke, 598 F.2d 575, 580 (10th Cir. 1979) (no error in denying request to 

subpoena defense witness at government expense when defendant made no showing of necessity or lack of 
financial ability); United States v. Garner, 581 F.2d 481, 486-89 (5th Cir. 1978) (judge refused to issue 
subpoena for out-of-state witness; new trial required if defendant can show on remand that testimony 
relevant and necessary to defense).

2205. 583 F.2d 618 (2d Cir. 1978).
2206. Id. at 623-27 (judge denied defense request for continuance to locate witness improperly released 

by Government in violation of material witness order; requirement that defendant show testimony would 
have been favorable relaxed when Government partially at fault for witness' absence).

2207. See United States v. Gonzalez, 582 F.2d 991, 992 (5th Cir. 1978) (per curiam) (judge did not abuse 
discretion in refusing defense request for continuance when Government made reasonable effort to find 
informant).

2208. See United States v. Richardson, 588 F.2d 1235, 1241 (9th Cir. 1978) (court powerless to grant use 
immunity to potential defense witnesses), cert, denied, 440 U.S. 947, 99 S. Ct. 2049-50 (codefendant) 

Before the Supreme Court decided Randolph the Seventh Circuit con
fronted the problem of interlocking confessions this term in United States v. 
Fleming.2200 The court in Fleming held that the introduction of extrajudicial 
statements made by two codefendants was improper because the statements 
interlocked and other evidence of guilt was present; the admission was 
harmless error, however, with regard to the two codefendants.2201 The court 
granted a new trial to a third defendant on the ground that the jury could 
have coupled the extrajudicial statements of the two codefendants with a 
noncommital comment by the third defendant to infer an admission of 
guilt.2202

Compulsory Process. The sixth amendment guarantees the accused the 
right to obtain compulsory process of witnesses in his favor.2203 Denial of a 
requested subpoena may require reversal if the defendant can show that the 
testimony sought was necessary for an adequate defense.2204 This term the 
Second Circuit in Singleton v. Lefkowitz2205 reversed a defendant’s conviction 
because the Government had contributed to the unavailability of a potential 
defense witness.2206 Reversal is not required, however, if the Government has 
made a reasonable effort to locate a material defense witness but has been 
unable to secure his presence.2207 Furthermore, the compulsory process clause 
does not require the court or the Government to offer potential defense 
witnesses use immunity to encourage their testimony for the defendant.2208
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IV. Sentencing, Parole, and Probation
SENTENCING

In his seminal work on sentencing reform, Judge Marvin Frankel called the 
imposition of sentencing “the most critical point in our system of administra
tive criminal justice.”2209 His emphasis was based on the observation that it is 
at sentencing that the overwhelming majority of criminal defendants receive 
their primary, if not their sole, exposure to the courts.2210 This term the 
central role of the sentencing judge was the focus of numerous decisions that 
will have a major impact on the operation of the federal sentencing system.

(1979); United States v. Niederberger, 580 F.2d 63, 67 (3d Cir.) (extraordinary circumstances required to 
enable court to compel Government to offer defense witness use immunity), cert, denied, 439 U.S. 980 
(1978).

2209. M. Frankel, Criminal Sentences: Law Without Order vii (1973).
2210. Id.
2211. A defendant charged with a minor offense—a misdemeanor punishable by no more than one year 

in prison and a fine of $1,000—may consent in writing to trial and sentencing by a United States 
magistrate. 18 U.S.C. § 3401 (1976).

2212. See. e.g., Dorszynski v. United States, 418 U.S. 424, 431 (1974) (“general proposition" that a 
finding that sentence within limitations in statute ends appellate review); United States v.Tucker, 404 U.S. 
443, 447 (1972) (same); Williams v. Illinois, 399 U.S. 235, 243 (1970) (sentencing judges vested with wide 
discretion in determining appropriate punishment); Townsend v. Burke, 334 U.S. 736, 741 (1948) (severity 
of sentence, if within statutory limits, not grounds for relief); United States v. Swarovski, 592 F.2d 131, 133 
(2d Cir. 1979) (power to review sentence very limited when no showing that impermissible factors or 
material inaccuracies relied on in sentencing); United States v. Moss, 591 F.2d 428, 438 (8th Cir. 1979) 
(sentence imposed by federal district judge, if within statutory limits, generally not subject to review); 
United States v. Hayes, 589 F.2d 811, 826 (5th Cir. 1979) (trial judge has wide discretion to determine what 
sentence to impose; no appellate scrutiny if sentence within statutory maximum and no gross abuse of 
discretion); Gregory v. United States, 585 F.2d 548, 550 n.5 (1st Cir. 1978) (sentence within statutory 
limits not subject to challenge despite discrepancy among codefendants’ sentences); United States v. 
Losing, 584 F.2d 289, 291 (8th Cir. 1978) (motion to reduce sentence entrusted to discretion of district 
court); United States v. Bridwell, 583 F.2d 1135, 1142 (10th Cir. 1978) (sentence within statutory limits 
will not be disturbed on appeal); United States v. Mahler, 579 F.2d 730, 738 (2d Cir.) (sentence not abuse of 
discretion when neither outside statutory maximum nor based on improper considerations), cert, denied, 
439 U.S. 872 (1978); United States v. Black Elk, 579 F.2d 49, 51 (8th Cir. 1978) (per curiam) (sentence 
within statutory limits not abuse of discretion); United States v. Washington, 578 F.2d 256, 258 (9th Cir. 
1978) (sentence within statutory limits may not be overturned on appeal as cruel and unusual punishment).

Appellate courts occasionally find exceptions to the general rule that sentences within statutory limits 
and imposed according to required procedures are unreviewable. See United States v. Wardlaw, 576 F.2d 
932, 938-39 (1st Cir. 1978) (imposition of harsher sentence than that recommended by Government on 
basis of judge’s assumption regarding impact of sentence on drug traffic and disregard for mitigating 
factors abuse of discretion); Rummel v. Estelle, 568 F.2d 1193, 1199-1200 (5th Cir. 1978) (life sentence 
under recidivist statute for petty forgery so grossly excessive that it amounts to cruel and unusual 
punishment), cert, denied, 99 S. Ct. 2403 (1979); Hart v. Coiner, 483 F.2d 136, 143 (4th Cir. 1973) (same), 
cert, denied, 415 U.S. 983 (1974).

2213. See, e.g., Dorzynski v. United States, 418 U.S. 424, 433 (1974) (“Appellate modification of a 
statutorily authorized sentence . . . is an entirely different matter than the careful scrutiny of the judicial 
process by which the particular punishment was determined”) (quoting United States v. Hartford, 489 F.2d 
652, 654 (5th Cir. 1974)); United States v. Johnson, 588 F.2d 961, 964 (5th Cir.) (general sentence for more 
than one offense impermissible; all parties to sentencing process should be informed of specific sentence on 
each count), cert, denied, 99 S. Ct. 1801 (1979); Ashe v. North Carolina, 586 F.2d 334, 336 (4th Cir. 1978) 

The sentencing judge2211 has broad discretion in determining the nature 
and duration of the sentence to be imposed.2212 2213 Beyond the limitations set 
forth in the statute under which sentence is imposed, the principal limitation 
on a sentencing judge’s discretion is active appellate scrutiny of the judge’s 
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sentencing procedure.2213 This appellate scrutiny ensures the observance of 
procedural safeguards at sentencing, particularly the use of proper informa
tion by the sentencing judge, in determining the appropriate punishment for a 
defendant.2214 In general, however, federal courts of appeals lack the power to 
alter validly imposed sentences.2215

(failure to extend defendant right of allocution, when requested, constitutes denial of due process); United 
States v. Holmen, 586 F.2d 322, 324 (4th Cir. 1978) (per curiam) (failure to allow pro se defendant to 
withdraw waiver of counsel for purposes of sentencing hearing grounds for vacating sentence); United 
States v. Kindrick, 576 F.2d 675, 677 (5th Cir. 1978) (irreconcilable conflict between written and oral 
sentences makes intention of trial judge indiscernible; sentence vacated).

2214. See, e.g., United States v. Tucker, 404 U.S. 443, 448-49 (1972) (sentencing judge may not consider 
uncounseled prior conviction invalid under Gideon v. Wainwright in determining proper sentence); 
Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (due process violated when defendant’s sentence based on 
false or unreliable information); United States v. Lasky, 592 F.2d 560, 562 (9th Cir. 1979) (misinformation 
relied on in sentencing must be material to invalidate sentence); United States v. Miller, 588 F.2d 1256, 
1266 (9th Cir. 1978) (evidence of other criminal conduct not resulting in conviction may be considered by 
judge imposing sentence), cert, denied, 440 U.S. 947 (1979); Portillo v. United States, 588 F.2d 714, 717 
(9th Cir. 1978) (sentence upheld when appellate court assured by sentencing judge that sentence invalid 
under Tucker would have been same without consideration of uncounseled prior conviction); Jones v. 
Cardwell, 588 F.2d 279, 281 (9th Cir. 1978) (possibility that uncounseled confession given without 
Miranda warnings in presentence interview resulted in enhanced sentence raises viable habeas claim); 
United States v. Washington, 586 F.2d 1 147, 1155-56 (7th Cir. 1978) (sentencing judge may consider prior 
convictions obtained under statute later held unconstitutional); United States v. Wondrack, 578 F.2d 808, 
809-10 (9th Cir. 1978) (permissible to consider allegation in presentence report that “miscellaneous 
income” of defendant convicted of tax evasion probably derived from drug traffic).

Under rule 32(c)(3) of the Federal Rules of Criminal Procedure a district court upon request must 
permit the defendant or his counsel to read the presentence report or, if the report contains confidential or 
potentially harmful information, the court must summarize orally or in writing the factual information 
relied on in determining the sentence. See Knight v. Warden, 583 F.2d 1071, 1072 (8th Cir. 1978) (per 
curiam) (district court has no affirmative duty to disclose contents of report in absence of request by 
defendant). Objections to defects and inaccuracies in the sentencing report must be made in the trial court 
to preserve the questions for appeal. See United States v. Leonard, 589 F.2d 470, 471-72 (9th Cir. 1979) 
(because defendant afforded opportunity to comment on presentence report after sentencing, district court 
need not conduct evidentiary hearing on later allegation of inaccuracy).

2215. The Act of March 3, 1879, § 3, 20 Stat. 354, provided that the former circuit courts could reduce 
harsh sentences on appeal. This enabling language of the 1879 Act was absent from the subsequent Court 
of Appeals Act, ch. 517, 26 Stat. 826 (1891), leading to the conclusion that the power to revise sentences 
granted under the 1879 Act had been repealed by implication. Freeman v. United States, 243 F. 353, 357 
(9th Cir. 1917), cert, denied, 249 U.S. 600 (1919); cf. United States v. Rosenberg, 195 F.2d 583, 603-07 (2d 
Cir.) (Frank, J.) (dictum) (death sentences affirmed; suggests that bar to appellate reduction of sentences 
may be grounded more on precedent than lack of statutory authority), cert, denied, 344 U.S. 838 (1952); see 
generally note 2350 infra.

2216. Parole Commission and Reorganization Act, 18 U.S.C. §§ 4202-4205 (1976) Under the Act the 
sentence imposed by the sentencing judge, unless otherwise specified, merely determines (1) the maximum 
amount of time to be served if parole is consistently denied, id. § 4205(b)(1), and (2) the minimum time to 
be served before parole eligibility is attained. Id. § 4205(a).

2217 The statutory authorization for the Parole Commission’s guideline system is contained in section 
2 of the Parole Commission and Reorganization Act, 18 U.S.C. 4203(a)(1) (1976). The current guidelines 
may be found at 28 C.F.R. § 2.20 (1979). The guidelines correlate two major factors—offense severity and 
salient-factor score—to prescribe a customary period of time served before parole release. The salient
factor score uses nine variables drawn from the particular offender’s past history to predict his risk of 

The United States Parole Commission is another critical participant in 
federal sentencing. Although the sentencing judge determines the appropriate 
range of punishment for a defendant, the actual term of imprisonment is 
controlled by the Parole Commission.2216 The Parole Commission uses a 
system of predictive guidelines in making parole release determinations,2217 
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and courts acknowledge the Commission’s autonomy in this crucial area of 
sentencing.221«

Imposition of Sentence. The sentencing process2218 2219 is governed by rule

recidivism. The Commission also considers other information including recommendations by the 
sentencing judge or prosecuting attorney, reports of physical or mental examinations of the offender, and 
presentence reports. 28 C.F.R. § 2.19 (1979). Although the Commission may depart from its guidelines 
“(w)here the circumstances warrant,” id. § 2.20(c), (d), departures below the guideline range are rare. 
United States v. Rubin, 591 F.2d 278, 281 (Sth Cir.), cert, denied, 100 S. Ct. 133 (1979). For a discussion of 
the guideline system, particularly its salient-factor score component, see Coffee, The Repressed Issues of 
Sentencing: Accountability, Predictability and Equality in the Era of the Sentencing Commission, 66 Geo 
L.J. 975, 1017-28 (1978).

2218. See United States v. Addonizio, 99 S. Ct. 2235, 2242 (1979) (defendant not entitled to habeas relief 
when change in Parole Commission guidelines frustrates intent of sentencing judge); O'Brien v. Putnam, 
591 F.2d 53, 55 (9th Cir. 1979) (courts should not override Commission's judgment unless Commission has 
abused discretion); Dioguardi v. United States, 587 F.2d 572, 575 (2d Cir. 1978) (decision to grant or deny 
parole not part of sentencing process).

2219. A variance between oral pronouncement of sentence and a written sentence contained in a 
commitment order is to be resolved in favor of the oral sentence. See United States v. Munoz-Dela Rosa, 
495 F.2d 253, 256 (9th Cir. 1974). Nonetheless, if a reviewing court cannot discern a clear intent on the 
part of the sentencing judge, it will remand for resentencing. See United States v. Kindrick, 576 F.2d 675, 
677 (5th Cir. 1978) (irreconcilable conflict between written and oral sentences made trial judge's intention 
unclear; sentence vacated). When sentencing follows conviction on multiple counts, the court should 
impose a separate sentence for each count. See United States v. Johnson, 588 F.2d 961, 964 (5th Cir.) 
(general sentence for more than one offense impermissible; all parties to sentencing process entitled to 
know specific sentence on each count), cert, denied, 99 S. Ct. 1801 (1979).

Federal law does not authorize federal courts to order sentences that run concurrently with state 
sentences. 18U.S.C. § 3568 (1976); United States v. Allen, 588 F.2d 183, 185 (5th Cir. 1979) (per curiam). 
The Attorney General, to whose custody federal prisoners are committed, may designate a state prison as 
the place for service of a federal sentence. 18 U.S.C. § 4082(b) (1976).

2220. Fed. R. Crim. P. 32(a)(1).
2221. Id. The sixth amendment guarantee of a speedy trial may apply to the imposition of sentence. See 

Pallard v. United States, 352 U.S. 354, 361 (1957) (assuming arguendo that sentencing part of trial for 
purposes of sixth amendment); United States v. Campisi, 583 F.2d 692, 694 (3d Cir. 1978) (same). The 
“reasonableness” criteria of rule 32(a)(1) are likely to control in any event.

2222. Fed. R. Crim. P. 32(a)(1); see Ashe v. North Carolina, 586 F.2d 334, 336 (4th Cir. 1978) (due 
process denied by failure to grant defendant’s request for allocution).

2223. Fed. R. Crim. P. 32(a)(1); United States v. Holmen, 586 F.2d 322, 324 (4th Cir. 1978) (per 
curiam) (defendant who waived counsel at trial should be allowed to withdraw waiver in order to be 
represented by counsel at sentencing).

32(a)(1) of the Federal Rules of Criminal Procedure.2220 The rule embodies 
three basic requirements. First, the defendant must be sentenced without 
unreasonable delay.2221 Second, the defendant must be afforded the right of 
allocution; that is, the right to offer information in mitigation of punish
ment.2222 Finally, a defendant has the right to be represented by counsel at 
sentencing and to have counsel speak on his behalf, regardless of whether the 
defendant waived counsel at trial.2223

Additional notice and hearing procedures are required for sentencing when 
the Government seeks enhanced sentences under either federal “special 
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offender” statutes2224 or other enhancement statutes.2225 If the Government 
seeks an enhanced sentence under special offender provisions, the defendant is 
entitled to specific notice before trial of the grounds on which the Govern
ment intends to seek the sentence and to a hearing on the issues of his 
dangerousness and eligibility for the special sentence.2226 At the hearing the 
defendant has the right to the assistance of counsel, confrontation of 
witnesses, and compulsory process.2227 Special offender sentencing hearings, 
however, do not require the full array of constitutional procedural protections 
available to the defendant in a criminal trial.2228

Presentence Investigation and Report. Rule 32(c) governs the conduct
of presentence investigation and the preparation and use of presentence 
reports.2229 This phase of the sentencing process is critical because the 
presentence report often contains information that the sentencing judge relies 
on in exercising his discretion to determine an appropriate sentence. Rule 
32(c)(1) states the general rule that prior to the imposition of sentence the 
United States Probation Service shall conduct an investigation of the 
defendant’s background and present a presentence report to the court.2230 The 
defendant, however, may waive the report if permitted by the court.2231 In 
addition, if the sentencing judge makes an explicit on-the-record finding that 
the trial record contains sufficient basis for the meaningful exercise of his 
discretion, he is not required to order a report.2232 Nonetheless, the report is

2224. See 18 U.S.C. § 3575 (1976) (enhanced sentence for dangerous special offender status based on 
prior convictions, pattern of criminal activity, or racketeering); 21 U.S.C. § 849 (1976) (enhanced sentence 
for dangerous special drug offender status based on similar criteria).

Although early enhancement statutes faced constitutional challenges based on due process and double 
jeopardy grounds, see United States v. Duardi, 384 F. Supp. 874, 883-85 (W.D. Mo. 1974) (18 U.S.C. 
§ 3575 unconstitutional as applied), affd, 529 F.2d 123, 125 (8th Cir. 1976) (not reaching constitutional 
issue), their constitutionality now appears to be well settled. See United States v. Ilacqua, 562 F.2d 399, 402 
(6th Cir. 1977) (holding Government’s notice on reasons for enhancement under 18 U.S.C. § 3575(a) 
sufficiently particular to comport with due process); United States v. Neary, 552 F.2d 1184, 1194 (7th Cir. 
1977) (upholding statute against attack on ground that provision unconstitutional as applied). See generally 
Note, The Constitutionality of Statutes Permitting Increased Sentences for Habitual or Dangerous 
Criminals, 89 Harv. L. Rev. 356 (1975) (discussion of necessity for procedural protections at 
enhancement hearings); Note, Statutory Vagueness in the Sentencing of Dangerous Special Offenders, 62 
Iowa L. Rev. 1204 (1977).

2225. See 18 U.S.C. § 922(h) (1976) (special term for receipt of firearm by previously convicted felon); 
27 U.S.C. § 7237 (1976) (enhanced sentence for defendant previously convicted of using telephone 
facilities for narcotics crimes). See generally United States v. Harris, 592 F.2d 1058, 1062 (9th Cir. 1979) 
(rejecting constitutional and statutory challenges to enhanced sentence under § 7237); Cox v. Hutto, 589 
F.2d 394, 396 (8th Cir. 1978) (per curiam) (defendant sentenced under enhancement statute must be 
questioned about whether admissions of prior convictions knowing and voluntary).

2226. 18 U.S.C. § 3575(b) (1976); 21 U.S.C. § 851(b) (1976).
2227. 18 U.S.C. § 3575(b) (1976); 21 U.S.C. § 851(b) (1976); see United States v. Cevallos, 574 F.2d 

854, 856 (5th Cir. 1978) (per curiam) (court concluded on basis of record that appointed counsel 
adequately represented defendant sentenced under enhancement statute).

2228. United States v. Bowdach, 561 F.2d 1160, 1174-75 (5th Cir. 1977).
2229. Fed. R. Crim. P. 32(c).
2230. Id. 32(c)(1). The report contains information relating to the defendant’s prior criminal record, 

financial condition, and other circumstances affecting his behavior that might prove helpful in making the 
sentencing decision. Id. 32(c)(2). The report is confidential until the defendant either pleads guilty or is 
adjudicated guilty, unless the defendant gives the judge written permission to review the contents before 
that time. Id. 32(c)(1).

2231. Id. 32(c)(1).
2232. Id.; see United States v. Chiantese, 582 F.2d 974, 978 n.17 (5th Cir. 1978) (although sentencing 
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commonly ordered and the probation officer is introduced as a third critical 
participant in the sentencing process.* 2233

occurred before explanation required by rule 32, appellate court noted that trial judge adequately explained 
that report unnecessary when he stated that “lifelong career as a choir boy and do-gooder in church and 
civic organizations” would have been irrelevant), cert, denied, 99 S. Ct. 2030 (1979).

2233. See Coffee. The Future of Sentencing Reform, 73 Mich. L. Rev. 1361, 1369 & n.24, 1399-1404 
(1975) (describing presentence investigative process and discussing effect of increasing professionalization 
of probation personnel).

2234. 588 F.2d 279 (9th Cir. 1978).
2235. Id. at 281.
2236. Id. Evidence concerning the similarity of these crimes to that of the defendant’s crime was 

presented at a hearing on aggravating and mitigating circumstances relevant to the defendant's sentence. 
Id. at 280-81.

2237. Id. at 281.
2238. Id. at 281-82.
2239. Fed. R. Crim. P. 32(c)(1); see Gregg v. United States, 394 U.S. 489, 491 (1969) (violation of 

requirement that report not be submitted to court unless defendant has pled guilty or been found guilty 
“constitutes error of the clearest kind”).

2240. Fed. R. Crim. P. 32(c)(1). But see United States v. Lyon, 588 F.2d 581, 582-83 (8th Cir. 1978) 
(recusal not required by rule 32(c) or Gregg when judge who sentenced defendant at first trial and read 
presentence report presides at retrial).

2241. Fed. R. Crim. P. 32(c)(3)(A). Disclosure of sentencing recommendations contained in the report, 
however, is not similarly required. Id.

2242. Fed. R. Crim. P. 32(c)(3)(A); see Knight v. Warden, 583 F.2d 1071, 1072 (8th Cir. 1978) (no 
merit to argument that court erred in not making report available when no request made); cf United States 
v. Gandara, 536 F.2d 1156, 1159-60 (7th Cir. 1978) (failure of defense counsel to request presentence 
report not per se ineffective assistance of counsel; record showed knowing waiver of right to report by 
defendant).

The role of probation personnel in the sentencing process was discussed by 
the Ninth Circuit this term in Jones v. Cardwell,2234 a case that suggests some 
of the problems involved in this information-gathering process. After having 
been convicted in an Arizona court on charges of rape and burglary, the 
defendant was interviewed by a probation officer in the course of preparing a 
presentence report.2235 During the interview, allegedly conducted without the 
giving of Miranda warnings, the defendant confessed to several crimes for 
which he had not been convicted.2236 These confessions were included in the 
presentence report and formed the basis for the defendant’s ninety-nine year 
sentence.2237 Although the Ninth Circuit ultimately remanded the defendant’s 
habeas corpus petition to the district court for an evidentiary hearing on the 
voluntariness of the confessions, it indicated that the case was one of first 
impression that raised difficult questions concerning the administration of the 
presentence investigative process.2238

To limit the possibility of prejudice to the defendant, rule 32(c)(1) also 
controls when the sentencing judge may inspect the contents of the presen
tence report.2239 Without the written consent of the defendant, the sentencing 
judge may not disclose the contents of the report or examine it himself prior 
to conviction or the entry of a plea of guilty or nolo contendere.2240 Rule 
32(c)(3) requires the court to disclose the contents of the presentence report to 
the defendant or his counsel upon request.2241 There is no affirmative duty to 
disclose, however, in the absence of such a request.2242 Furthermore, the 
contents of the report need not be disclosed, even if requested, when such 
disclosure would result in harm to the defendant or others, when disclosure 
would reveal confidential sources, or when disclosure would disrupt a 
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rehabilitative program.2243 If the court finds nondisclosure appropriate, it 
must summarize to the defendant or his counsel, orally or in writing, any 
undisclosed information upon which it intends to rely in imposing sen
tence.2244 The defendant or counsel must then be afforded an opportunity to 
comment on the summary.2245 The required degree of specificity of the 
summary is to be determined by balancing the need to protect the confidential 
information against the defendant’s right to be sentenced on the basis of 
accurate information.2246 It is clear, however, that the court must be as 
specific as the facts and circumstances of the case permit, and a “perfunctory 
statement paraphrasing the language of the rule” will not be legally suffi
cient.2247

2243. Fed. R. Crim. P. 32(c)(3)(A).
2244. Id. 32(c)(3)(B).
2245. Id.
2246. United States v. Woody, 567 F.2d 1353, 1361-62 (5th Cir.), cert, denied, 436 U.S. 908 (1978).
2247. Id. at 1362.
2248. Fed. R. Crim. P. 32(c)(3)(A); see United States v. Burnett, 587 F.2d 252, 259-60 (5th Cir. 1979) 

(right of rebuttal does not require equivalent of second trial; sufficient if sentencing judge affords defendant 
opportunity to comment on any alleged factual inaccuracy).

2249. See United States v. Leonard, 589 F.2d 470, 472 (9th Cir. 1979) (denial of hearing on alleged 
factual inaccuracies in presentence report not due process violation when defendant and counsel failed to 
raise claim at sentencing hearing or in motion to reduce sentence); United States v. Miller, 588 F.2d 1256, 
1266-67 (9th Cir. 1979) (when defendant allegedly has information to rebut disputed allegations but 
chooses to remain silent, neither trial court nor appellate court obligated to investigate); United States v. 
Struther, 578 F.2d 397, 405 (D C. Cir. 1978) (defendant cannot raise objections to presentence report for 
first time on appeal; motion in trial court to reduce sentence proper procedure). But see United States v. 
Harris, 558 F.2d 366, 375-77 (7th Cir. 1977) (new hearing requested for first time on appeal; remand 
ordered when defendant contended that counsel failed to examine presentence report and when reviewing 
court found marked disparities and clearly unreliable information in sentencing reports).

2250. See United States v. Burnett, 587 F.2d 252, 259 (5th Cir. 1979) (defendant has right to "at least 
minimal safeguards to ensure that the sentencing court does not rely on erroneous factual information”); 
Moore v. United States, 571 F.2d 179,182-85 (3d Cir. 1978) (when presentence report not disclosed because 
disclosure not required under prior version of rule 32, due process necessitates new district court hearing 
on habeas claim attacking sentencing information); United States v. Woody, 567 F.2d 1353, 1361 (5th Cir.) 
(specific summary of undisclosed information in presentence report required to afford defendant fair 
opportunity to correct or rebut erroneous information), cert, denied, 436 U.S. 908 (1978).

Under rule 32(c)(3)(A) the defendant or his counsel must be afforded an 
opportunity to contest information contained in the report or summary, and 
the sentencing judge may permit the defense to offer additional evidence on 
any disputed fact.2248 Objections to factual material in the report should be 
made and additional evidence introduced at the sentencing hearing or in a 
motion to reduce sentence because later appellate challenges to the accuracy 
of information generally are foreclosed.2249 Appellate review of the presen
tence report and its use by the sentencing judge are normally limited to 
ascertaining whether the defendant knew what information was in the report 
and whether he had an opportunity to correct any inaccuracies.2250

SUBSTANTIVE ISSUES IN SENTENCING

Improper Considerations in Determining Sentence. The sentencing
judge has discretion to consider a wide variety of evidence in determining the 
proper sentence. The broad scope of information available to a sentencing 
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judge is justified, at least in part, by the notion that the rehabilitative goals of 
our penal system require that sentences be individualized to fit the offender as 
well as the offense.2251 It has nonetheless become increasingly evident over the 
past three decades that due process requires some limitations on the range of 
permissible considerations in determining sentences.2252 For example, the 
sentencing judge may not base a sentence on uncounseled prior convic
tions,2253 materially false information,2254 or on factors irrelevant to sentenc
ing concerns.2255

This term the Ninth Circuit responded to the litigation spawned by United 
States v. Tucker2256 with an en banc opinion outlining the procedures to be 
followed when a defendant seeks relief from a sentence allegedly based on an 
uncounseled prior conviction. In Farrow v. United States2251 the court distilled 
the post-Tucker experience of ten circuits to develop a comprehensive set of 
rules for deciding the merits of claims brought under that case.2258 The court 
in Farrow began by noting the three elements necessary for a successful 
Tucker challenge: A prior conviction rendered invalid by Gideon;2259 a

2251. See United States v. Grayson, 438 U.S. 41, 49 (1978) (judge’s appraisal of defendant’s truthfulness 
in testifying permissible consideration based on need to evaluate defendant’s prospects for rehabilitation); 
Williams v. New York, 337 U.S. 241, 250-51 (1949) (intelligent imposition of sentences impossible if 
information restricted to that given in open court by witness subject to cross-examination); United States v. 
Ochs, 595 F.2d 1247, 1262 (2d Cir. 1979) (sentence imposed by trial judge justified in light of defendant’s 
character and prior record); United States v. Morgan, 595 F.2d 1134, 1136-37 (9th Cir. 1979) (sentencing 
judge may properly consider prior acquittals and police summaries of statements made during prior arrests 
in order to individualize sentence); United States v. Hayes, 589 F.2d 81 1, 827 (5th Cir. 1979) (judge within 
discretion in considering background of each appellant).

2252. See, e.g., United States v. Tucker, 404 U.S. 443, 447-48 (1972) (consideration of prior uncounseled 
convictions violates due process); North Carolina v. Pearce, 395 U.S. 711, 726 (1969) (judge may not 
increase sentence at retrial after appeal without affirmative objective justification; presumption that longer 
sentence is penalty for exercising right to appeal); Townsend v. Burke, 334 U.S. 736, 740-41 (1948) 
(sentence based on materially false information violates due process); United States v. Weston, 448 F.2d 
626 (9th Cir.) (improper for sentencing judge to rely on unsubstantiated assertions in presentence report 
that place on defendant burden of proving the negative), cert, denied, 404 U.S. 1061 (1971).

2253. United States v. Tucker, 404 U.S. 443, 447-49 (1972). Courts have been reluctant to extend 
Tucker to bar consideration of prior convictions invalid on other constitutional grounds. See Portillo v. 
United States, 588 F.2d 714, 716-17 (9th Cir. 1978) (Tucker not applicable to conviction invalid on fourth 
amendment grounds because integrity of truth finding process not in question); United States v. 
Washington, 586 F.2d 1 147, 1155-56 (7th Cir. 1978) (proper for sentencing judge to consider prior 
convictions under statute later held unconstitutional if judge aware that statute struck down). The Ninth 
Circuit has refused to extend Tucker to preclude consideration of prior acquittals. United States v. Morgan, 
595 F.2d 1134, 1136 (9th Cir. 1979).

2254. Townsend v. Burke, 334 U.S. 736, 741 (1948).
2255. See, e.g., United States v. Wardlaw, 576 F.2d 932, 938-39 (1st Cir. 1978) (excessive sentence for 

low-level drug dealers invalid because based on judge’s erroneous assumption that harshness would result 
in apprehension of high-level drug dealers); United States v. Ramos, 572 F.2d 360, 362 (2d Cir. 1978) 
(vacating sentence and remanding because of possibility that sentencing judge improperly relied on 
defendant’s refusal to cooperate with Government); United States v. Diamond, 561 F.2d 557, 559 (4th Cir. 
1977) (per curiam) (judge improperly biased in imposing sentence in considering fact that defendants did 
not reside in district in which crime was committed).

2256. 404 U.S. 443 (1972).
2257. 580 F.2d 1339 (9th Cir. 1978) (en banc).
2258. Id. at 1345-48. Such claims are generally raised in a motion to vacate sentence under 28 U S.C. 

§ 2255 (1976).
2259. Gideon v. Wainwright, 372 U.S. 335, 342 (1963) (indigent has right to appointed counsel). The 

Ninth Circuit required that the question of invalidity be determined on the basis of three elements derived 
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mistaken belief on the part of the sentencing judge that the conviction was 
valid; and the enhancement of sentence because of the judge’s mistaken 
belief.* 2260 The court explained that when the invalidity of the prior conviction 
is already established, the trial judge can simply “reevaluate” and “reconsid
er” the original sentence to decide whether that sentence was enhanced by his 
mistaken reliance on the invalid conviction.2261 If the prior conviction is 
merely alleged to be invalid, however, the procedures for disposing of Tucker 
claims is less clear. In such a case a hearing is normally required to decide the 
issue of the validity of the prior conviction. The court reasoned, however, that 
such a hearing might not be necessary to decide the Tucker claim if the other 
two elements—mistaken belief in the validity of the prior conviction and the 
judge’s reliance on it in enhancing the sentence—are not present.2262

from Gideon: The petitioner’s indigency at the time of the trial, a lack of representation, and the absence of 
a valid waiver of counsel. 580 F.2d at 1354. The petitioner has the burden of proof on the issue of 
indigency, but the Government bears the burden of proving representation or waiver. Id. at 1355. If the 
Government shows that counsel was offered and declined, the burden shifts to the petitioner to 
demonstrate the invalidity of the waiver. Id.

2260. Id. at 1345.
2261. Id.
2262. Id. at 1345-48. In reaching its conclusion, the court cited the “consistent and unanimous 

approval” among the circuits of the belief that resolution of the reliance and enhancement issues could 
obviate the need for a hearing on the validity of the prior convictions. Id. at 1348.

2263. Id. at 1349. But cf. Del Piano v. United States, 575 F.2d 1066, 1068 (3d Cir. 1978) (defendant 
entitled to de novo sentencing proceeding when original sentencing judge unavailable to reconsider 
sentence), cert, denied, 99 S. Ct. 2889 (1979).

2264. 580 F.2d at 1352-53; see Watson v. United States, 575 F.2d 808, 810 (10th Cir. 1978) (when 
defendant resentenced to same term by original sentencing judge after successful Tucker challenge, judge’s 
disclaimer of reliance on invalid prior convictions sufficient to dispel threat of second Tucker violation). 
But cf. Leano v. United States, 592 F.2d 557, 559 (9th Cir. 1979) (per curiam) (remand to different judge 
for resentencing appropriate when judge’s disclaimer of reliance contradicted by record); Farrow v. United 
States, 580 F.2d at 1348, 1351 n.20 (reaffirming exception to general rule that if sentencing judge’s 
disclaimer of reliance on invalid conviction is inconsistent with trial record, resentencing by a new judge 
proper); Grant v. White, 579 F.2d 48, 49 (8th Cir. 1978) (sentencing judge's affidavit disclaiming reliance 
on invalid prior convictions did not overcome contrary indications in record; resentencing directed).

2265. 580 F.2d at 1354.
2266. Id. at 1365 (Hufstedler, J., dissenting).
2267. Id. at 1363.

Reiterating the principle that Tucker claims should be addressed to the 
original sentencing judge because he is in the best position to resolve the 
reliance and enhancement issues,2263 the court held that when the sentencing 
judge determines either that he did not rely on the allegedly invalid conviction 
in determining the sentence or that the same sentence would be appropriate 
regardless of the invalidity of the challenged conviction, no hearing is 
required.2264 If the judge determines that the elements of reliance and 
enhancement are both present, however, a hearing must be conducted on the 
validity of the challenged prior conviction.2265 2266

In a strong dissent, Judge Hufstedler argued that the majority’s procedure 
was contrary to the Tucker holding that it is necessary to avoid any use of a 
conviction obtained in violation of Gideon.22bb She felt that the crucial 
question was not whether the sentence would have been “appropriate” 
regardless of the prior conviction’s invalidity, but rather whether the judge 
would have given the same sentence had he known that the convictions were 
invalid and that he could not consider them.2267 In Judge Hufstedler’s view, 
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the “appropriateness” rubric was merely a disguise for the harmless error 
doctrine that was specifically rejected by the Supreme Court in Tucker.2268 

There are other limits on the range of permissible considerations in 
imposing sentence. Despite last Term’s Supreme Court ruling in United States 
v. Grayson2269 that it is permissible for a sentencing judge to consider his belief 
that a defendant lied at trial,2270 one of the most frequently litigated issues 
continues to be the extent to which a judge may rely on his perceptions of the 
defendant that were developed at trial. It is clear, for example, that the due 
process clause prohibits a judge from imposing a more severe sentence on a 
defendant merely for exercising his right to trial or to an appeal.2271 A 
sentencing judge nonetheless may consider a defendant’s demeanor at trial 
and his refusal to admit guilt upon conviciton in evaluating that defendant’s 
prospects for rehabilitation.2272 There is some disagreement among the courts 
regarding whether a defendant’s cooperation in a pending case is a permissible 
consideration in deciding a motion to reduce sentence.2273

2273. Compare DiGiovanni v. United States, 596 F.2d 74, 74 (2d Cir. 1979) (sentence vacated because 
judge gave improper consideration to defendant’s refusal to cooperate) and United States v. Ramos, 572 
F.2d 360, 361-62 (2d Cir. 1978) (sentence vacated when indication that judge’s decision influenced by 
defendant’s refusal to testify for Government in another case) with United States v. Barnes, 604 F.2d 121, 
154 (2d Cir. 1979) (court may consider defendant’s lack of cooperation as long as all other factors 
considered), petition for cert, filed. 48 U.S.L.W. 3179 (U.S. Sept. 25, 1979) and United States v. Miller, 589 
F.2d 1 1 17, 1138-39 (1st Cir. 1978) (consideration of defendant’s refusal to cooperate with authorities 
germane to evaluation of defendant’s attitude toward society), cert, denied. 440 U.S. 958 (1979) and United 

2268. Id. Judge Hufstedler proposed her own procedure for resolving Tucker claims: the petitioner 
would be required to establish a prima facie case by showing 1) that the petitioner neither had counsel nor 
waived representation at the prior convictions, 2) that the invalid prior convictions were called to the 
attention of the sentencing judge, 3) that the sentencing judge did not place in the record at the time of 
initial sentencing a denial of reliance on the invalid convictions, and 4) that the challenged sentence 
exceeded the minimum for the conviction. Id. at 1364-65. According to Judge Hufstedler, when this 
showing is made the letter and spirit of Tucker as well as interests of judicial economy call for the 
sentencing judge to vacate the original sentence and resentence the petitioner. Id. at 1365.

2269. 438 U.S. 41 (1978).
2270. Id. at 53; cf. Fusiano v. Wheeler, 583 F.2d 265, 269-70 (6th Cir. 1978) (judge properly considered 

fact that defendant permitted husband to peijure himself at her trial).
2271. North Carolina v. Pearce, 395 U.S. 71 1, 723 (1969); see United States v. Underwood, 588 F.2d 

1073, 1078 (5th Cir. 1979) (trial judge’s statement that if defendant had pled guilty, court would not be as 
aware of his background did not indicate intent to penalize defendant for going to trial); Hampton v. 
Wyrick, 588 F.2d 632, 633 (8th Cir. 1978) (per curiam) (no indication that 50-year sentence after jury trial 
vindictively imposed despite evidence that prosecutor recommended 25-year sentence when it appeared 
defendant would plead guilty), cert. denied, 440 U.S. 924 (1979); Fabiano v. Wheeler, 583 F.2d 265, 269 
(6th Cir. 1978) (statement by judge that "I have also considered the fact that there was a trial in this case” 
when explaining sentence not indication court was penalizing petitioner for exercising right to jury trial).

2272. See, e.g., United States v. Allen, 596 F.2d 227, 231 (7th Cir. 1979) (judge’s statements at 
sentencing that defendant’s decision to go to trial incomprehensible when guilt obvious and that defendant 
refused to show remorse did not indicate impermissible intent to prejudice defendant for exercising fifth 
and sixth amendment rights); United States v. Rowen, 594 F.2d 98, 101-02 & n.l (5th Cir. 1979) 
(permissible for judge to consider defendant’s trial demeanor and refusal to admit guilt in assessing 
prospects for rehabilitation); United States v. Miller, 589 F.2d 1117, 1138 (1st Cir. 1978) (recognizing 
distinction between punishing defendant for maintaining innocence and preserving right to appeal and 
considering defendant’s failure to recant when evaluating prospects for rehabilitation), cert, denied. 440 
U.S. 958 (1979); United States v. Santiago, 582 F.2d 1 128, 1 136-37 (7th Cir. 1978) (sentencing judge’s 
statement that defendant’s continuing denial of guilt “another strike against him as far as I'm concerned,” 
did not indicate impermissible intent in sentencing); United States v. Richardson, 582 F.2 968, 969 (5th 
Cir. 1978) (defendant’s lack of remorse permissible consideration in determining proper sentence).
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Still another type of impermissible consideration—or lack of considera
tion—occurs when the sentencing judge adopts a “mechanistic” approach to 
sentencing and refuses, in effect, to exercise his discretion in considering 
potential mitigating factors in a defendant’s background.2274 2275 The First Circuit 
this term considered this problem in United States v. Wardlaw.2215 The district 
court in Wardlaw had imposed sentences on two defendants convicted of 
smuggling cocaine that were two and one-half times longer than those 
recommended by the Government.2276 Although both defendants were young 
first offenders with excellent presentence reports,2277 the district court based 
its sentencing decision on the assumption that stiff sentences imposed on 
lower-echelon smugglers would eventually result in the apprehension of 
larger operators.2278 The First Circuit held that although the sentences were 
below the statutory maximum and did not violate the prohibition against 
cruel and unusual punishment,2279 the district court had exceeded the bounds 
of its discretion in basing punishment solely on its own theory of drug 
smuggling operations.2280 The court indicated that because the grant of 
discretion is based in part on the need to individualize the sentences of given 
offenders, the defendants were entitled to avoid having the district court’s 
dubious theories of law enforcement implemented at their expense.2281 The 
court stated that the defendants were “entitled to have their sentences set 
primarily in terms of the seriousness of their own crimes and associated 
individual factors,” and that their sentences were not to be viewed as 
“instruments of retaliation” against other, different criminals.2282

States v. Williams, 579 F.2d 369, 370 (5th Ctr. 1978) (per curiam) (judge’s comment that defendant might 
succeed on motion to reduce sentence if he cooperated in pending case does not require sentence be 
vacated). The Supreme Court may have occasion to resolve this issue during the coming Term. See United 
States v. Roberts, 600 F.2d 815, 815 (D.C. Cir. 1979) (per curiam) (affirming without opinion district 
court’s consideration of defendant’s refusal to name accomplices in narcotics distribution scheme in 
determining sentence), cert, granted, 100 S. Ct. 42 (1979).

2274. See United States v. Hartford, 489 F.2d 652, 655-56 (5th Cir. 1974) (routinely entering maximum 
sentence without considering particular circumstances constitutes abuse of discretion); Woosley v. United 
States, 478 F.2d 139, 143-44 (8th Ctr. 1973) (same).

2275. 576 F.2d 932 (1st Cir. 1978).
2276. Id. at 938.
2277. Id. at 936.
2278. Id.
2279. Id. at 937.
2280. Id. at 938-39.
2281. Id. at 939.
2282. Id.
2283. See United States v. Grayson, 438 U.S. 41, 55-56 n.l (1978) (Stewart, J., with Brennan & Marshall 

JJ., dissenting) (no requirement that sentencing reasons be given; appellate court can correct erroneous 
sentencing policy apparent on face of record); United States v. Inmon, 594 F.2d 352, 354 (3d Cir. 1979) 
(announcing reasons for sentence has never been held to be constitutional requirement); cf. United States v. 
Bazzano, 570 F.2d 1120, 1130-38, 1133 n.21, 1137 n.41 (3d Cir. 1977) (Adams, J., concurring) 
(acknowledging that no current requirement exists; supporting proposals to require that trial judges state 
reasons for imposing sentence), cert, denied, 436 U.S. 917 (1978). See generally ABA Standards 
Relating to Appellate Review of Sentences § 2.3(c) (Approved Draft 1968) (requiring inclusion 

Two related problems face the litigant attempting to secure review of a 
sentence believed to be based on improper considerations. First, there is no 
general requirement that the sentencing court state its reasons for imposing a 
given sentence.2283 Second, appeals involving sentences allegedly based on 
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improper considerations are often disposed of on appeal by the sentencing 
judge’s disclaimer of reliance on the contested information.2284 As a general 
matter, the defendant has the burden of showing the sentencing judge’s 
reliance on improper considerations, usually from the record at sentenc
ing.2285

of statement of reasons for sentence in record on appeal); ABA Standards Relating to Sentencing 
Alternatives and Procedures § 5.6(ii) (Approved Draft 1968) (requiring statement for record of 
reasons for selecting particular sentence); ABA Standards Relating to Sentencing Alternatives 
and Procedures § 18-6.6(a) (li) (2d ed. Tenative Draft 1980) (court normally should state on record and 
in defendant's presence reasons for selecting particular sentence; in exceptional circumstances when not in 
best interest of defendant to state reasons in his presence, court should include statement in record); id. at 
§ 18-6.7(a)(i) (record on appeal should include any statements by court explaining sentence); Berkowitz, 
The Constitutional Requirement for a Written Statement of Reasons and Facts in Support of the Sentencing 
Decision: A Due Process Proposal, 60 Iowa L. Rev. 205, 207, 216-36 (1974); Note, Appellate Review of 
Sentences and the Need for a Reviewable Record, 1973 Duke L.J. 1357, 1374-76. Under 18 U.S.C. 
§ 3575(b) (1976) (increased sentence for dangerous special offenders) and 21 U.S.C. § 849(b) (1976) 
(dangerous special drug offender sentencing), the sentencing judge must place in the record the reasons for 
the sentence imposed.

2284. See, e.g., Farrow v. United States, 580 F.2d 1339, 1353 (9th Cir. 1978) (when judge's recollection 
enables him to conclude original sentence would not have been different had he known that prior 
convictions invalid under Gideon, evidentiary hearing unnecessary); United States v. Eaton, 579 F.2d 1181, 
1183 (10th Cir. 1978) (per curiam) (express disavowal or reliance on challenged information sufficient 
when no constitutional infirmities in information alleged); Watson v. United States, 575 F. 2d 808, 810 
(10th Cir. 1978) (per curiam) (imposition of similar sentence on resentencing by same judge following 
successful Tucker challenge will be upheld if it affirmatively appears that prior unconstitutional conviction 
not considered in original sentencing or that such consideration disclaimed in considering new sentence).

2285. See Leano v. United States, 592 F.2d 557, 559-60 (9th Cir. 1979) (per curiam) (when disclaimer of 
reliance contradicted by record, remand for resentencing appropriate); Grant v. White, 579 F.2d 48, 49 
(8th Cir. 1978) (per curiam) (same); cf. Farrow v. United States, 580 F.2d 1339, 1351 n.20 (9th Cir. 1978) 
(en banc) (recognizing important distinction between ordinary Tucker case and situation in which 
disclaimer contradicted by record).

2286. North Carolina v. Pearce, 395 U.S. 711, 717 (1969). The ban on double jeopardy applies to the 
states through the fourteenth amendment. Benton v. Maryland, 395 U.S. 784, 793-96(1969).

2287. Compare Federal Bank Robbery Act and related provisions, 18 U.S.C. § 2113(a) (1976) 
(authorizing fine of $5,000 and imprisonment of 20 years for taking bank property by force from another) 
with id. § 2113(d) (authorizing fine of $10,000 and imprisonment of 25 years for assaulting any person or 
putting into jeopardy life of any person by use of dangerous weapon while committing offenses outlawed by 
§ 2113(a)) and id. § 924(c) (authorizing sentence of ten years on first offense for using or carrying firearm 
during commission of a federal felony; twenty five-year maximum on subsequent offense).

2288. Blockburger v. United States, 284 U.S. 299, 304 (1932) (when same transaction violates two 
statutory provisions, appropriate test for double jeopardy is whether each provision requires proof of fact 
that other does not); see United States v. Stavros, 597 F.2d 108, 112 (7th Cir. 1979) (imposition of 
consecutive sentences for offense and lesser included offense violates double jeopardy); United States v. 
Daniels, 572 F.2d 535, 543 (5th Cir. 1978) (applying Blockburger test); cf. United States v. Dubrofsky, 581 
F.2d 208, 213-14 (9th Cir. 1978) (relying on congressional intent rather than Blockburger to find 
importation of heroin and possession with intent to distribute separate offenses).

Multiple Sentences. The fifth amendment’s proscription of double
jeopardy forbids the imposition of multiple punishments for the same 
offense.2286 Specific criminal conduct may violate several overlapping statutes, 
however, particularly when statutes divide conduct into several different 
substantive offenses.2287 In such instances, a double jeopardy issue arises only 
if multiple punishments stem from violations of two or more provisions that 
require identical elements of proof.2288 Beyond this limitation there is no 
constitutional impediment to Congress’ authorizing cumulative sentences for 
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a single criminal act that violates more than one statute;2289 the relevant 
inquiry turns on whether such a result was intended. In assessing ambiguous 
congressional intent, courts have developed a “rule of lenity” to curtail the 
pyramiding of sentences.2290 Accordingly, if the same criminal transaction 
violates two statutes, a court applying the rule will permit only the imposition 
of the lesser of the prescribed punishments in the absence of a clear 
congressional mandate to the contrary.2291

The Supreme Court’s decision last Term in Simpson v. United States2292 has 
generated considerable litigation in the area of multiple sentences, particu
larly when those sentences are based on firearms convictions.2293 This Term 
the Supreme Court in United States v. Batchelder2299 upheld two provisions of 
the Omnibus Crime Control and Safe Streets Act of 196 8 2295 making unlawful 
the transport or receipt of firearms in interstate commerce by convicted 
felons.2296 The defendant in Batchelder was convicted and sentenced to five 
years imprisonment under one section of the Act even though his conduct 
violated a similar provision authorizing a maximum sentence of only two 
years imprisonment.2297 The Seventh Circuit reversed the defendant’s convic
tion on the ground that the “ambiguity” created by the overlapping provi-

2289. United States v. Clements, 471 F.2d 1253, 1254 (9th Cir. 1972).
2290. See Simpson v. United States, 435 U.S. 6, 14 (1978) (employing rule of lenity to invalidate 

sentence for armed felony under 18 U.S.C. § 924(c) imposed in addition to sentence for armed bank 
robbery under 18 U.S.C. 2113(d)); Bell v. United States, 349 U.S. 81, 83-84 (1955) (declaring principle of 
lenity in construing penal statutes; doubts in statutory construction should be resolved against “turning 
single transaction into multiple offenses”).

2291. See United States v. Gomez, 593 F.2d 210, 214-15 (3d Cir.) (en banc) (separate sentences for 
single drug sale contrary to congressional intent in 21 U.S.C. § 841(a)(1) (1976)), cert, denied. 99 S. Ct. 
2172 (1979); United States v. Hernandez, 591 F.2d 1019, 1021-22 (5th Cir. 1979) (en banc) (same); United 
States v. Kaplan, 588 F.2d 71, 74 (4th Cir. 1978) (imposition of maximum consecutive sentences for both 
possession and manufacture of illegal firearms under National Firearms Act unlawful).

Whether review is based on double jeopardy or statutory grounds, the precise manner in which the 
applicable provision is violated must be closely examined to determine whether a given sentence is lawful. 
See United States v. Stavros, 597 F.2d 108, 112 (7th Cir. 1979) (when statute may be violated in several 
ways, only one of which is “lesser included offense,” court must examine indictment to determine whether 
specific violation actually “lesser included offense”); United States v. Busic, 587 F.2d 577, 583 (3d Cir.) 
(when statute may be violated in different ways, facts must be examined to determine whether separate 
violations actually exist), cert, dismissed, 435 U.S. 964 (1978).

2292. 435 U.S. 6, 16 (1978) (defendant who receives enhanced sentence for commission of armed bank 
robbery cannot receive additional sentence for carrying firearm during commission of felony when single 
act involved).

2293. See, e.g., United States v. Girst, No. 77-1604, slip op. at 9 (D.C. Cir. March 28, 1979) (citing 
Simpson in support of conclusion that 18 U.S.C. app. § 1202(a) rather than 18 U.S.C. § 924(a) controls 
sentencing for unlawful possession or transportation of firearm in interstate commerce when identical 
conduct violates both); United States v. Stewart, 579 F.2d 356, 357-58 (5th Cir. 1978) (per curiam) 
(vacating concurrent 18 U.S.C. § 924(c) sentence based on Simpson); United States v. Nelson, 574 F.2d 
277, 281 (5th Cir.) (same), cert, denied, 439 U.S. 956 (1978). But see United States v. Wright, 581 F.2d 704. 
706 (8th Cir. 1978) (per curiam) (upholding without discussion consecutive maximum sentences imposed 
under both § 922(h) and § 1202(a)), cert, denied, 439 U.S. 11 17 (1979).

2294. 99 S. Ct. 2198 (1979).
2295. Pub. L. No. 90-351, 82 Stat. 197 (1968) (codified in scattered sections of 5, 18, 28, 42 & 47 U.S.C.).
2296. Compare 18 U.S.C. § 924(a) (1976) (providing for possible penalty of $5000 fine and five years 

imprisonment for receipt of firearms or ammunition transported in interstate commerce by individual 
indicted for or convicted of crime punishable by prison term in excess of one year) with 18 U.S.C. app. 
§ 1202(a) (1976) (providing for penalty of not more than $10,000 fine, two years imprisonment, or both for 
transport or receipt of firearm in interstate commerce by convicted felon).

2297. 99 S. Ct. at 2200.
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sions should be resolved in favor of the more lenient punishment.2298 In 
reversing the Seventh Circuit, the Supreme Court noted that nothing in the 
language or legislative history of the Act indicated that one sentencing 
provision was intended to limit the other in any way.2299 Thus, because there 
was no ambiguity to resolve, the Court held that a defendant guilty of conduct 
violating both provisions could validly be sentenced under either.2300

2298. 581 F.2d 626, 630 (7th Cir. 1978), rev'd, 99 S. Ct. 2198 (1979). In addition, the Seventh Circuit 
expressed the opinion that the more lenient provision had implicitly repealed the harsher. Id. at 630.

2299. 99 S. Ct. at 2201.
2300. Id. at 2203-05. The Court similarly rejected the defendant’s “implied repeal” argument, noting 

that nothing short of “positive repugnancy” between the two provisions would justify striking down the 
statute. Id. at 2203. Batchelder calls into question at least one other circuit court decision construing the 
Omnibus Act to require the more lenient penalty. See United States v. Girst, No. 77-1604, slip op. at 10-11 
(D.C. Cir. March 28, 1979) (holding that § 1202 rather than § 924 controls when same criminal act 
violates both provisions).

2301. 21 U.S.C. §§ 801-966(1976).
2302. United States v. Gomez, 593 F.2d 210, 214-15 (3d Cir.) (en banc) (rule of lenity requires that 

intent charge be merged into completed offense when evidence indicates only one transaction), cert, denied. 
99 S. Ct. 2172 (1979); United States v. Hernandez, 591 F.2d 1019, 1022 (5th Cir. 1979) (same).

2303. United States v. Oropeza, 564 F.2d 316, 323-24 (9th Cir. 1977) (separate sentences inappropriate 
in absence of congressional intent to impose multiple punishment for same criminal act), cert, denied, 434 
U.S. 1080 (1978); United States v. Olivas, 558 F.2d 1366, 1368 (10th Cir.) (same), cert, denied, 434 U.S. 866 
(1977); United States v. Stevens, 521 F.2d 334, 337 (6th Cir. 1976) (same); United States v. Curry, 512 F.2d 
1299, 1306 (4th Cir.) (same), cert, denied, 423 U.S. 832 (1975).

2304. United States v. Gomez, 593 F.2d at 215 n.8 (possession with intent to distribute and actual 
distribution); United States v. Hernandez, 591 F.2d at 1022 (same).

2305. United States v. Gomez, 593 F.2d at 212 (legislative history “no help”); United States v. 
Hernandez, 591 F.2d at 1022 (no historical clues with respect to controlled substances statute).

2306. 21 U.S.C. §§ 801-966(1976).
2307. Id.
2308. Id. § 841(a)(1).
2309. See United States v. Dubrofsky, 581 F.2d 208, 213 (9th Cir. 1978) (“Congress clearly viewed 

importation and possession with intent to distribute as separate evils that could be punished cumulative
ly”); cf United States v. Madonna, 582 F.2d 704, 705 (2d Cir. 1978) (per curiam) (conspiracy to import 
distinct from substantive offense of distribution), cert, denied, 439 U.S. 1069 (1979).

2310. See Jeffers v. United States, 432 U.S. 137, 155 (1977) (Congress did not intend to permit 

Similar problems in determining appropriate punishment have arisen in 
sentencing under the comprehensive Drug Abuse Prevention and Control Act 
of 1970,2301 This term both the Third and Fifth Circuits held that a single 
delivery of narcotics may not be the basis for separate sentences for possession 
of narcotics with intent to distribute and distribution of narcotics,2302 a result 
reached previously by the Fourth, Sixth, Ninth, and Tenth Circuits.2303 Both 
the Third and Fifth Circuits based their decisions on the narrow factual 
situation presented2304 and the virtual absence of legislative history for the 
statute in question.2305

A related problem under the Drug Abuse Prevention and Control Act2306 
has been determining the extent to which various provisions of the Act 
directed at concerted activities permit or require separate sentences. It 
appears well-settled, for example, that importation of narcotics2307 and 
possession with intent to distribute2308 constitute separately punishable offen
ses even if they occur as part of the same criminal transaction.2309 On the 
other hand, it has been held that conspiracy to import narcotics is not a 
separately punishable offense from that of engaging in a continuing criminal 
enterprise.2310 Because the congressional policy in the area of drug abuse 
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control is to provide the maximum opportunity for conviction by fragmenting 
proscribed conduct into many separate offenses,2311 careful analysis is neces
sary to determine whether a given set of multiple sentences is actually 
unlawful.

cumulative punishment for violations of 18 U.S.C. §§ 846 and 848); United States v. Johnson, 575 F.2d 
1347, 1354 (5th Cir. 1978) (same), cert, denied, 440 U.S. 907 (1979).

2311. See United States v. Gomez, 593 F.2d 210, 213 (3d Cir.) (en banc) (congressional intent is to 
proscribe all drug activity; separate convictions permissible because convictions on more factually inclusive 
offenses may be overturned), cert, denied. 99 S. Ct. 2172 (1979).

2312. See. e.g., United States v. Johnson, 589 F.2d 716, 720 (D.C. Cir. 1978) (impermissible to impose 
concurrent sentences for violation of Federal Bank Robbery Act and District of Columbia Code for same 
robbery); United States v. Jones, No. 77-150, slip op. at 5-6 (D.C. Cir. March 28, 1979) (same for 
concurrent sentences under 21 U.S.C. § 841(a) and D.C. Code § 33-402(a)).

2313. See United States v. Girst, No. 77-1604, slip op. at 11-13 (D.C. Cir. March 28, 1979) (separate 
sentences under 18 U.S.C. § 1202(a)(1) and D.C. Code § 22-3204 permissible because each offense 
requires proof of fact other does not).

2314. United States v. Benz, 282 U.S. 304, 306-07 (1931); Ex parte Lange, 85 U.S. (18 Wall.) 163, 169 
(1874); see United States v. Davidson, 597 F.2d 230, 232-33 (10th Cir. 1979) (when defendant prisoner not 
yet returned to custody, but merely en route to penal institution immediately after sentencing, permissible 
for court to order defendant returned to court to clarify that sentence was to run consecutively with 
sentence already being served).

2315. Compare Brown v. United States, 409 F.2d 433, 440-41 (D.C. Cir. 1967) (“clarification” of 
sentence five days after defendant returned to prison invalid), cert, denied, 395 U.S. 916 (1969) with United 
States v. Davidson, 597 F.2d 230, 232-33 (10th Cir. 1979) (“clarification" permissible when defendant not 
yet returned to custody, but merely en route to penal institution when ordered back to court).

2316. See United States v. Bozza, 330 U.S. 160, 165-67 (1947) (defendant sentenced only to 
imprisonment may be returned and resentenced when statute requires minimum of imprisonment and 
fine); Breest v. Helgemore, 579 F.2d 95, 100-01 (1st Cir.) (whether trial court’s error characterized as 
imposition of “illegal sentence” or imposition of legal sentence in “illegal manner," double jeopardy clause 
does not preclude court from bringing sentence and manner of imposition into compliance with statutory 
requirements), cert, denied, 439 U.S. 933 (1978).

2317. North Carolina v. Pearce, 395 U.S. 71 1,713 (1969) (double jeopardy does not forbid imposition of 
more severe sentence on reconviction).

2318. Id. at 726; see United States v. Tucker, 581 F.2d 602, 606-07 (7th Cir. 1978) (additional testimony 
concerning defendant’s involvement in offense charged not “identifiable conduct occurring subsequent to 

Similar situations occur when a federal court has jurisdiction over both 
federal and state offenses, most notably in the District of Columbia. In such a 
case it is clearly impermissible to impose separate sentences for a single act 
that violates laws of both jurisdictions2312 when both convictions are based on 
the same evidence.2313

Increase in Sentence. The double jeopardy clause prohibits an increase
in sentence after a defendant has begun to serve his term.2314 For example, 
“clarification” of a sentence to allow it to run consecutively to one already 
being served is generally not permitted once a defendant has begun to serve 
time.2315 Resentencing to a longer term is permitted, however, when the 
original sentence is void or invalid for failure of the sentencing court to abide 
by either the substance or procedure of the controlling statute.2316

There is no absolute constitutional bar to the imposition of a more severe 
sentence on reconviction following a successful appeal.2317 Nonetheless, due 
process requires a judge imposing a more severe sentence on reconviction to 
base the increase on some objective and demonstrable aspect of the defend
ant’s conduct subsequent to the initial sentencing.2318 The rule serves as a 
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prophylaxis against the possible deterrence, because of judicial vindictiveness, 
of a defendant’s right to appeal;2319 consequently, it does not apply to 
situations in which sentence is imposed by a jury.2320

the original sentencing" as required by Pearce); United States v. Lincoln, 581 F.2d 200, 201-02 (9th Cir. 
1978) (on reconviction for drunken driving in federal enclave, proper to rely on presentence report showing 
defendant’s continuing drinking problem and bad attitude toward probation procedures in imposing more 
severe sentence); United States v. Young, 573 F.2d 1137, 1140-41 (9th Cir. 1978) (in ordering longer 
sentence after retrial, judge permissibly considered state indictment returned subsequent to original 
sentencing).

2319. North Carolina v. Pearce, 395 U.S. 711, 725-26 (1969); see United States v. Tucker, 581 F.2d 602, 
605-06 (7th Cir. 1978) (even semblance of vindictiveness must be eliminated); United States v. Mathis, 579 
F.2d 415, 419 (7th Cir. 1978) (even if new sentence might result in less time served, operative consideration 
in determining Pearce violation is increase in maximum time defendant might be required to serve).

2320. Chaffin v. Stynchcombe, 412 U.S. 17, 24-28 (1973) (no possibility of vindictiveness when second 
jury not aware of original sentence; additional factors also distinguish judge and jury and diminish 
possibility of vindictiveness).

2321. See Matthews v. Dees, 579 F.2d 929, 930-31 (5th Cir. 1978) (indigent defendant unable to make 
bail entitled to reduction of sentence to extent of pretrial incarceration).

2322. The Fifth Circuit clearly falls within this category. See, e.g., Bayless v. Estelle, 583 F.2d 730, 733 
(5th Cir. 1978) (presumption that credit given holds whether or not jury apprised of defendant’s pretrial 
incarceration), cert, dismissed, 99 S. Ct. 2065 (1979); Matthews v. Dees, 579 F.2d 929, 931 (5th Cir. 1978) 
(acknowledging general rule); Parker v. Estelle, 498 F.2d 625, 627 (5th Cir. 1974) (establishing “conclusive 
presumption” that credit has been given), cert, denied, 421 U.S. 963 (1975). But see Johnson v. Prast, 548 
F.2d 699, 703 (7th Cir. 1977) (indigent has right to consideration of presentence detention even if total 
detention below statutory maximum; defendant entitled to credit unless State proves that judge considered 
time served in setting sentence).

2323. 18 U.S.C. § 3568 (1976).
2324 See Crawford v. Jackson, 589 F.2d 693, 695 (D.C. Cir. 1978) (defendant transferred pursuant to 

writ of habeas corpus ad prosequedum considered “on loan” to federal authorities and not federal prisoner 
even if “borrowing” jurisdiction fails to return him to “sending” state), cert, denied, 99 S. Ct. 2056 (1979); 
Burge v. United States, 332 F.2d 171, 175 (8th Cir. 1964) (defendant remains state prisoner while on trial in 
federal court and is not entitled to credit toward federal sentence).

2325. See Bruno v. Greenlee, 569 F.2d 775, 776-77 (3d Cir. 1978) (per curiam) (contempt penalty 
interrupts prior criminal sentence unless judge issuing contempt penalty expressly directs otherwise); 
Circuits Note: 1976-77 Term, supra note 1, at 614 & n.233O (cases holding that contempt penalty interrupts 

Credit for Time Served. There are several contexts in which a prisoner
may seek credit against his sentence for time spent in custody both before and 
after the imposition of sentence. First, a defendant may be entitled to credit 
against his sentence for time spent in custody prior to trial.2321 Some 
jurisdictions, however, invoke a presumption that credit has been awarded if 
the amount of presentence incarceration plus the sentence imposed total less 
than the statutory maximum sentence for the offense of which the defendant 
stands convicted.2322

A defendant in state custody who is transferred to federal custody, or vice 
versa, pursuant to a writ of habeas corpus ad prosequendum will find the 
availability of credit for time spent in the custody of one jurisdiction against a 
sentence in the other controlled by 18 U.S.C. § 3 5 68.2323 That statute governs 
custody of federal prisoners and has been construed not to authorize credit for 
interjurisdictional transfers.2324 Likewise, a civil contempt confinement under 
28 U.S.C. § 1826 for refusal without just cause to testify before or provide 
information to a court or grand jury will normally interrupt the running of a 
prior criminal sentence.2325
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Parolees who have had their parole revoked are statutorily entitled to 
credit for time spent on parole.2326 In contrast, it appears that credit for time 
spent on probation may be denied upon revocation thereof.2327

prior sentence). But cf. United States v. Mitchell, 556 F.2d 371, 381-82, 385 (6th Cir.) (credit against 
criminal sentence permitted for period of imprisonment served in excess of statutory eighteen month limit 
on confinement for civil contempt), cert, denied, 434 U.S. 925 (1978).

2326. 18 U.S.C. § 4210(b)(2) (1976); see 28 C.F.R. § 2.52(c) (1979) (implementing regulations). The 
right to credit on revocation of parole is not retroactive beyond the date of the enactment of the Parole 
Commission and Reorganization Act, 18 U.S.C. §§ 4201-48 (1976). Weatherington v. Moore, 577 F.2d 
1073, 1075 (6th Cir. 1978).

2327. See United States v. Shead, 568 F.2d 678 (10th Cir. 1978) (deterrent effect of full sentence 
following revocation of probation and trial judge’s control over probationers justify disparate legislative 
treatment of probationers and parolees); Project: 1977-78 Term, supra note 1, at 587.

2328. 18 U.S.C. §§ 5005-26(1976).
2329. Id. § 5006(d), (g); Durst v. United States, 434 U.S. 542, 545-47 (1978); Dorszyrski v. United 

States, 418 U.S. 424, 432-36 (1974); cf. Jenkins v. United States, 555 F.2d 1188, 1189-90 (4th Cir. 1977) 
(FYCA eligibility determined at time verdict is returned, not at time of sentencing).

A defendant between 22 and 26 years of age may be sentenced under the provisions of the FYCA as a 
“young adult offender” if the court makes an explicit finding that he will benefit from such treatment. 18 
U.S.C. § 4216 (1976). Unlike defendants between 18 and 22 years of age, young adult offenders are not 
entitled to an explicit “no benefit” finding, see note 2330 infra and accompanying text, before they can be 
sentenced as adults.

2330. 18 U.S.C. § 5010(d) (1976); see Dorszynski v. United States, 418 U.S. 424, 441-44 (1974) 
(requiring explicit finding of no benefit; precise reasons for finding need not be stated); United States v. 
Ahgoom, 596 F.2d 433, 434 (10th Cir. 1979) (per curiam) (Dorzynski requires explicit showing that FYCA 
alternatives were considered; “no benefit” finding inferred from record unacceptable); United States v. 
Boyce, 594 F.2d 1246, 1252 (9th Cir. 1979) (Dorzynski requires explicit finding of “no benefit” but district 
court not required to elaborate its reasons for that conclusion).

2331. See United States v. Wright, 593 F.2d 105, 109 (9th Cir. 1979) (character of defendant's associates 
legitimate sentencing consideration under FYCA); Mustain v. Pearson, 592 F.2d 1018, 1021 (8th Cir. 
1979) (per curiam) (purpose of FYCA is to increase judicial discretion in sentencing youthful offenders); 
Davis v. Markley, 589 F.2d 784, 785-86 (4th Cir. 1979) (flexibility of sentencing judge in attempting 
rehabilitation important to purposes of Act).

2332. See 18 U.S.C. § 5010(a) (1976) (authorizing imposition of sentence of probation for youthful 
offender); Durst v. United States, 434 U.S. 542, 544 (1978) (legislative history of § 5023(a) reveals 
Congress’ intent to preserve sentencing judges' powers under general probation statute when sentencing 
youth offenders to probation under § 5010(a)).

2333. 18 U.S.C. § 5017(a). This section was added to the FYCA by § 7 of the Parole Commission and 

Sentencing Under the Federal Youth Corrections Act. The Federal
Youth Corrections Act (FYCA)2328 is designed to provide a rehabilitative 
treatment program for young offenders between eighteen and twenty-two 
years of age.2329 A defendant in this age category must be sentenced under 
FYCA unless the sentencing judge makes an explicit finding that the 
defendant will not benefit from the type of treatment afforded under the 
Act.2330 In considering the Act’s orientation toward rehabilitation of youthful 
offenders, courts have generally discerned a congressional intent to give 
judges a wide range of flexibility and discretion in sentencing this type of 
offender.2331 Consequently, most sentencing alternatives and procedures 
applicable to adult offenders also are available in sentencing youthful 
offenders. For example, most general conditions of probation authorized for 
adult offenders are available in sentencing youthful offenders,2332 and parole 
release decisions concerning youthful offenders are governed by guidelines 
similar to those that apply to release decisions for adult offenders.2333
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There are, however, some significant differences between the treatment of 
youthful offenders under FYCA and that of adult offenders. Under FYCA, 
an offender not placed on probation may be committed to the custody of the 
Attorney General for treatment and supervision for a term that ordinarily 
does not exceed six years.2334 As a general rule, youthful offenders must be 
segregated from adult offenders when they are imprisoned.2335 Courts also 
have held that the general rehabilitative orientation of the Act requires special 
treatment for youthful offenders in calculating the running of sentences, 2336 in 
appellate review of sentences,2337 and in some cases in review of parole release 
decisions.2338

Reorganization Act of 1976, Pub. L. No. 94-233, 90 Stat. 219 (1976) (codified at 18 U.S.C. §§ 4201-16). 
Special guidelines are provided for youthful offenders under 28 C.F.R § 2.20 (1979), as amended, that also 
employ the salient factor score used in making release decisions for adult offenders.

2334. See 18 U.S.C. §§ 5010(b)-(c) (1976). An offender committed to the custody of the Attorney 
General under § 5010(b) must be released under supervision no later than four years after sentencing and 
must be unconditionally released after six years. Id. § 5017(c).

Alternatively, under § 5010(c) an offender may be committed for any period authorized by law for his 
offense if the sentencing judge finds that the offender is unlikely to derive maximum benefit from the six 
year program. Under this type of sentence, an offender must be released under supervision not later than 
two years before the expiration of the term imposed, but may be unconditionally released no sooner than 
one year after conditional release and must be unconditionally released upon the expiration of his term. Id. 
§ 5017(d).

2335. Id. § 5011. Although the language of the statute on this point is precatory, some courts have held 
that § 5011 requires segregation of youthful offenders. See United States ex rel. Dancy v. Arnold, 572 F.2d 
107, 114 (3d Cir. 1978) (holding that statute requires segregation of youthful offenders); United States v. 
Howard, 449 F.2d 1086, 1092 (D C. Cir. 1971) (FYCA prescribes confinement in rehabilitative setting 
with other youthful offenders, not imprisonment in penitentiary with adult offenders).

2336. See Davis v. Markley, 589 F.2d 784, 785-86 (4th Cir. 1979) (holding stays in execution of sentence 
equivalent to custody under FYCA).

2337. See United States v. Magdaleno-Aguirre, 590 F.2d 814, 815 (9th Cir. 1979) (refusing to apply 
concurrent sentence doctrine to preclude review of felony conviction in light of potential future 
consequences of felony conviction on young defendant’s rehabilitation prospects); United States v. 
Horning, 409 F.2d 424, 426 (4th Cir. 1969) (same).

2338. See Benites v. United States Parole Comm’n, 595 F.2d 518, 520-21 (9th Cir. 1979) (parole decision 
for youthful offender sentenced before effective date of the new Parole Commission guidelines may not be 
based on new guidelines applied retroactively). Benites, however, may be open to question after the 
Supreme Court’s decision in United States v. Addonizio, 99 S. Ct. 2235 (1979). See notes 2359-65 infra and 
accompanying text.

2339. Fed. R. Crim. P. 35; see Virgin Islands v. Graves, 593 F.2d 223, 227 (3d Cir. 1979) (illegal 
sentence, as opposed to one imposed in illegal manner, may be corrected at any time).

2340. Fed. R. Crim. P. 35. The 120-day period begins after either imposition of sentence, receipt by the 
court of a mandate affirming the judgment of conviction or dismissing an appeal, or entry of any order or 
judgment of the Supreme Court denying review or otherwise having the effect of affirming the judgment of 
conviction. Id.

2341 Id Rule 35 provides that the court may reduce a sentence on revocation of probation “as provided 
by law”; the actual authority to reduce sentence is found in 18 U.S.C. § 3653 (1976).

POSTSENTENCE APPELLATE AND COLLATERAL REVIEW

Rule 35 of the Federal Rules of Criminal Procedure provides that the trial 
court may correct an illegal sentence at any time2339 and that the court may 
reduce a sentence within 120 days after its imposition or after final disposition 
of the defendant’s case2340 or upon revocation of probation.2341 The 120-day 
limitation on motions to reduce sentence is a mandatory jurisdictional 
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limitation that may not be waived or extended by the court.2342 Although the 
literal language of the rule appears to refer to the time within which the court 
may act upon a motion, the prevailing view is that a court may rule on any 
rule 35 motion filed within the prescribed period.2343

Sentences may be judged illegal on either direct appeal or collateral review 
if the sentencing court failed to observe statutory maximums2344 or procedural 
requirements,2345 imposed a form of sentence not authorized by the relevant 
statute,2346 or disregarded other constitutional or statutory limits on sentenc
ing authority.2347 Appellate courts also may hold sentences illegal if based on a 
mistake of law2348 or other fundamental misperception by the sentencing 
judge regarding the bounds of his authority.2349 If a sentence is within 
statutory limits and is procedurally sound, appellate courts will generally 
affirm for lack of jurisdiction to review sentence severity.2350 Appellate courts

2342. United States v. Dansker, 581 F.2d 69, 72 (3d Cir. 1978). The mandatory nature of the 120-day 
limit is underlined by rule 45(b)(2) of the Federal Rules of Criminal Procedure, which provides that “the 
court may not extend the time for taking any action under Rules 29, 33, 34 and 35, except to the extent and 
under the conditions stated in them." Fed. R. Crim. P. 45(b)(2).

2343. See United States v. Cole, 588 F.2d 56, 60 (4th Cir. 1978) (motion for reduction of sentence need 
not be acted upon within 120-day time limit if motion timely filed), cert, denied, 99 S. Ct. 2004 (1979); 
United States v. Mendoza, 581 F.2d 89, 90 (5th Cir.) (en banc) (per curiam) (rejecting panel opinion rule 
that would have required disposition of only those rule 35 motions filed before 60th day of the 120-day 
period; if motion filed anytime within 120-day limit, court retains jurisdiction for reasonable time after 
expiration of 120 days), cert, denied, 439 U.S. 988 (1978). But cf. United States v. Cole, 588 F.2d at 60-61 
(four and one-half year delay in disposition of motion unreasonable and deprives court of jurisdiction);

2344. See, e.g., Virgin Islands v. Graves, 593 F.2d 223, 227-30 (3d Cir. 1979) (sentence exceeding 
statutory maximum for credit card fraud vacated); United States v. Garrett, 565 F.2d 1065, 1071-72 (9th 
Cir. 1977) (sentence exceeding statutory maximum for first offender vacated), cert, denied, 435 U.S. 974 
(1978); United States v. McCormick, 565 F.2d 286, 289 (4th Cir. 1977) (sentence 10 years in excess of 
statutory maximum vacated).

2345. See, e.g., Ashe v. North Carolina, 586 F.2d 334, 336 (4th Cir. 1978) (failure to extend right of 
allocution when requested violates due process and renders sentence illegal), cert, denied, 99 S. Ct. 2416 
(1979); United States v. Holmen, 586 F.2d 322, 324 (4th Cir. 1978) (per curiam) (failure to allow pro se 
defendant to withdraw waiver of counsel for purposes of sentencing hearing is grounds for vacation of 
sentence); United States v. Kindrick, 576 F.2d 675, 677 (5th Cir. 1978) (failure of trial court to demonstrate 
clear intent in imposing sentence grounds for vacation of sentence).

2346. See, e.g., United States v. Beverly, 562 F.2d 201, 202, 205 (2d Cir. 1977) (special parole term for 
drug offense vacated because illegal under FYCA), cert, denied, 434 U.S. 1039 (1978); United States v. 
Polk, 556 F.2d 803, 804 (6th Cir.) (per curiam) (probation conditioned on surrender of law license vacated 
as illegal), cert, denied, 434 U.S. 862 (1977); United States v. Brown, 555 F.2d 407, 424 n.43 (5th Cir. 1977) 
(judge has no authority to order defendant to serve probation term imposed on one count both before and 
after terms on other counts), cert, denied, 435 U.S. 904 (1978).

2347. See Del Piano v. United States, 575 F.2d 1066, 1068 (3d Cir. 1978) (granting habeas relief when 
sentencing judge may have relied upon uncounseled juvenile convictions), cert, denied, 99 S. Ct. 2889 
(1979); United States v. Best, 571 F.2d 484, 486-87 (9th Cir. 1978) (per curiam) (remanded to eliminate 
portions of sentence unconstitutionally increased in resentencing following grant of rule 35 motion).

2348. See Virgin Islands v. Graves, 593 F.2d 223, 228-30 (3d Cir. 1979) (sentence based on erroneous 
statutory construction of maximum permissible penalty invalid).

2349. See United States v. Wardlaw, 576 F.2d 932, 937-39 (1st Cir. 1978) (sentence based on judge's 
perception of harsh penalty’s impact on drug traffic, although within statutory limits, held excessive; 
defendants entitled to be sentenced on basis of own records and nature of offenses).

2350. Dorszynski v. United States, 418 U.S. 424, 431, 440 & n.14, 441 (1974); see, e.g., Gregory v. 
United States, 585 F.2d 548, 550 & n.5 (1st Cir. 1978) (sentence within statutory limits generally not 
subject to reduction; challenge must be directed to statute itself); United States v. Bridwell, 583 F.2d 1135, 
1142 (10th Cir. 1978) (sentence within statutory limits will not be disturbed on appeal); United States v. 
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also may decline to review convictions under the “concurrent sentence 
doctrine,” which applies when the challenged sentence is to be served 
concurrently with another sentence imposed pursuant to a valid convic
tion.* 2351

Mahler, 579 F.2d 730, 737-38 (2d Cir.) (sentence not subject to reduction on appeal because not abuse of 
discretion if within statutory limits and not based on improper considerations), cert, denied, 439 U.S. 872 
'1978).

2351. E.g., United States v. Odiorne, 590 F.2d 158, 159-60 (5th Cir. 1979) (concurrent sentences 
precluded appellate review of double jeopardy claim based on two drug conspiracy convictions); United 
States v. Thomas, 588 F.2d 123, 131 (9th Cir. 1978) (concurrent sentence doctrine applied to preclude 
review of challenged convictions when sentences ran concurrently with those imposed for valid 
conviction); United States v. Mullens, 583 F.2d 134, 142 (5th Cir. 1978) (same); United States v. Walls, 577 
F.2d 690, 699 (9th Cir.) (same), cert, denied, 439 U.S. 893 (1978).

The concurrent sentence doctrine is not jurisdictional in nature, but rather is a rule of convenience to be 
applied at the discretion of the appellate court. Benten v. Maryland, 395 U.S. 784, 788-91 (1969). 
Accordingly, federal courts will not apply the doctrine when compelling circumstances require scrutiny of 
the challenged conviction. See, e.g., United States v. Rubin, 591 F.2d 278, 281-82 (5th Cir.) (refusing to 
apply concurrent sentence doctrine when effect of sustaining challenged conviction would be to delay 
parole eligibility), cert, denied, 100 S. Ct. 133 (1979); United States v. Magdaleno-Aguirre, 590 F.2d 814, 
815 (9th Cir. 1979) (refusing to apply concurrent sentence doctrine when challenged felony conviction 
could have adverse effect on youthful offender’s rehabilitation prospects); United States v. Greer, 588 F.2d 
151, 154 (6th Cir. 1978) (refusing to apply doctrine when appeal raised important question of statutory 
construction), cert, denied, 99 S. Ct. 1794 (1979); United States v. Evans, 572 F.2d 455, 476-77 (5th Cir.) 
(refusing to apply doctrine when possibility of prejudice and adverse collateral consequences existed; 
Government admitted there was insufficient evidence to support challenged conviction), cert, denied, 439 
U.S. 870 (1978). See generally notes 2616-24 infra and accompanying text.

2352. There are apparently two principal avenues for such an appeal: A petition for writ of mandamus 
under the All Writs Act, 28 U.S.C. § 1651 (1976) and an appeal under the Government Appeals Act, 18 
U.S.C. § 3731 (1976). The latter statute relates primarily to appeals of decisions suppressing evidence and 
has been specifically applied to decisions suppressing evidence at sentence hearings. United States v. Fatico, 
579 F.2d 707, 710-11 (2d Cir. 1978), cert, denied, 440 U.S. 910(1979).

2353. 588 F.2d 1112, rev'd en banc. 603 F.2d 1143 (5th Cir. 1979).
2354. Id. at 1125.
2355. Id. at 1125-27.
2356. Id. at 1125-28.
2357. Id. at 1129-32.
2358. 603 F.2d 1 143, 1 145 (5th Cir. 1979) (en banc). The court held that when a writ is sought to 

Under certain limited circumstances, the Government may appeal a 
sentence.2352 In United States v. Denson2353 the Fifth Circuit this term 
considered the availability of various avenues of Government appeal of a 
sentence less severe than that required by statute. In reviewing a district court 
sentence of ten years probation imposed on three Houston police officers for 
homicide in violation of various civil rights statutes, a panel of the Fifth 
Circuit held that the sentence was not authorized by the federal probation 
statute.2354 The panel then noted the general rule that criminal appeals by the 
Government will not lie in the absence of express authorization of Con
gress.2355 After concluding that the Government Appeals Act did not 
authorize the type of relief sought and that 28 U.S.C. § 1291 likewise did not 
encompass the appeal, the panel held that a writ of mandamus was the 
appropriate remedy for the unauthorized sentences.2356 The panel nonetheless 
declined to issue the writ, citing its discretionary nature and the need for 
appellate deference to the discretion of the district court in fashioning an 
“appropriate” sentence.2357 After rehearing en banc, the Fifth Circuit reversed 
only the panel’s final conclusion and ordered the issuance of the writ for the 
resentencing of the defendants.2358
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Yet another issue concerning the application of new Parole Commission 
release guidelines to sentences imposed before the guidelines’ adoption was 
decided this Term. In United States v. Addonizio2iy) the Supreme Court held 
that the frustration of a sentencing judge’s expectation regarding the length of 
a defendant’s incarceration caused by changes in Parole Commission release 
guidelines does not constitute grounds for collateral attack on an otherwise 
valid sentence.2359 2360 In reversing the Third Circuit, the Court concluded that a 
sentencing judge’s inaccurate assumptions about the future course of parole 
proceedings did not constitute error sufficiently fundamental in nature to 
afford a basis for collateral attack.2361 The Court concluded that there was no 
justification for enlarging the grounds for collateral attack to include “claims 
based not on any objectively ascertainable error but on the frustration of the 
subjective intent of the sentencing judge.”2362 The Court noted that the 
decision regarding when a lawfully sentenced defendant should actually be 
released had been committed by Congress to the Parole Commission2363 2364 and 
that the discretion of a court to modify a sentence, once imposed, was 
circumscribed by rule 35 of the Federal Rules of Criminal Procedure.2264 The 
Court, however, expressly reserved the question of the validity of the parole 
guidelines.2365

confine a trial court to its lawful authority it should be issued “almost as a matter of course.” Id.
2359. 99 S. Ct. 2235 (1979).
2360. Id. at 2243.
2361. Id. at 2240-41.
2362. Id. at 2241.
2363. Id. at 2242.
2364. Id.
2365. Id. at 2239.
2366. U.S. Const, amend. VIII (“Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishment inflicted.”). The eighth amendment’s ban of cruel and unusual punishment 
protects only those who have been convicted of a crime. See Jones v. Diamond, 594 F.2d 997, 1003 (5th 
Cir. 1979) (condition of pretrial detainees analyzed as deprivation of due process, not as cruel and unusual 
punishment); Bassett v. United States Immigration & Naturalization Serv., 581 F.2d 1385, 1387 (10th Cir. 
1978) (deportation constitutes civil proceeding to which eighth amendment does not apply); United States 
v. Kaplan, 576 F.2d 598, 600 (5th Cir. 1978) (pretrial detainee not protected by eighth amendment’s ban of 
cruel and unusual punishment).

2367. See Furman v. Georgia, 408 U.S. 237, 242 (1972) (per curiam) (Douglas, J., concurring) 
(proscription of cruel and unusual punishment may acquire meaning from public opinion enlightened by 
humane justice); Trop v. Dulles, 356 U.S. 86, 101 (1958) (eighth amendment draws meaning from evolving 
standards of decency that mark progess of maturing society); Bassett v. United States Immigration & 
Naturalization Serv., 581 F.2d 1385, 1387 (10th Cir. 1978) (same).

2368. Compare In re Kemmler, 136 U.S. 436, 447 (1890) (death penalty not cruel and unusual unless 
manner of execution inhuman and barbarous) with Gregg v. Georgia, 428 U.S. 153, 188 (1976) (because of 
its uniqueness death penalty cannot be imposed under procedures that create substantial risk that it will be 
imposed arbitrarily and capriciously).

2369. See Trop v. Dulles, 356 U.S. 86, 101-02 (1958) (denationalization of citizen destroying individual’s 

CRUEL AND UNUSUAL PUNISHMENT

The eighth amendment prohibits the imposition of cruel and unusual 
punishment.2366 Because cruel and unusual punishment is an evolving concept 
reflecting contemporary standards of decency,2367 punishment that courts 
once considered permissible may later be considered cruel and unusual.2368 
The type of punishment imposed2369 or the application of generally permissi
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ble punishment in a particular situation2370 may be challenged under the 
eighth amendment. If a court finds that a particular punishment is cruel and 
unusual, it may overturn the punishment imposed,2371 award money dam
ages,2372 or grant declaratory judgment.2373

status in world community constitutes cruel and unusual punishment); Weems v. United States, 217 U.S. 
349, 381-82 (1910) (imprisoning convict 12-20 years at hard labor with chains on ankles and wrists, 
stripping of parental authority, right to dispose of property, and suffrage, and placing under perpetual 
surveillance constitutes cruel and unusual punishment); Virgin Islands v. Gereau, 592 F.2d 192, 196 (3d 
Cir. 1979) (per curiam) (incarceration of native Virgin Islander in mainland United States not 
denationalization prohibited by Trop v. Dulles')- Spinkellink v. Wainwright, 578 F.2d 582, 616 (5th Cir. 
1978) (death by electrocution neither unnecessarily tortuous nor wantonly cruel), cert, denied, 99 S. Ct. 
1548 (1979).

2370. See Robinson v. California, 370 U.S. 660, 666-67 (1962) (state may not punish person for mental 
illness, leprosy, or drug addiction).

2371. See Furman v. Georgia, 408 U.S. 237, 239-40 (1972) (per curiam) (death sentence overturned as 
cruel and unusual); cf. United States v. Kaplan, 576 F.2d 598, 600 (5th Cir. 1978) (reversal of conviction 
not available remedy for alleged violation of eighth amendment based on pretrial incarceration), cert, 
denied, 439 U.S. 1078 (1979).

2372. See Chapman v. Pickett, 586 F.2d 22, 28 (7th Cir. 1978) (district court erred in denying money 
damages in civil action based on eighth amendment violation).

2373. See Jones v. Diamond, 594 F.2d 997, 1029-30 (5th Cir. 1979) (district court directed to enter 
judgment designed to prohibit racial segregation, limit prison population, and require new visitation 
system).

2374. See. e.g., Lacoste v. Blackburn, 592 F.2d 1321, 1323 (5th Cir. 1979) (per curiam) (appellant's 50- 
year sentence not cruel and unusual punishment even though codefendant who pled guilty received only 25 
years; discrepancy justified because appellant carried gun during robbery); Ray v. United States, 588 F.2d 
601, 604 ( 8th Cir. 1978) (codefendants’ different sentences not enough to constitute exceptional 
circumstances allowing appellate review); Davis v. Davis, 585 F.2d 1226, 1233 (4th Cir. 1978) (defendant 
lawfully sentenced to two consecutive 20-year terms and two $10,000 fines for possession of marijuana with 
intent to distribute; sentence within statutory limit is cruel and unusual only if so disproportionate to crime 
that it shocks human sensibilities); United States v. Washington, 578 F.2d 256, 258 (9th Cir. 1978) 
(sentence within statutory maximum may not be overturned as cruel and unusual unless sentence grossly 
disproportionate to severity of crime); Brown v. Wainright, 576 F.2d 1148, 1149 (5th Cir. 1978) (per 
curiam) (sentence within statutory maximum may not be disturbed in absence of showing that sentencing 
judge abused discretion).

2375. See, e.g., Virgin Islands v. Gereau, 592 F.2d 192, 196 (3d Cir. 1979) (per curiam) (if death penalty 
permissible punishment for murder, then eight life terms not grossly disproportionate to crime of eight 
first-degree murders); Davis v. Davis, 585 F.2d 1226, 1232-33 (4th Cir. 1978) (two consecutive 20-year 
terms and two $10,000 fines not so disproportionate to crime of distributing marijuana that it shocks 
human sensibilities); Brown v. Wainright, 576 F.2d 1148, 1149 (5th Cir. 1978) (per curiam) (life sentence 
not excessive for armed robbery involving implicit threat of violence).

2376. 483 F.2d 136 (4th Cir. 1973), cert, denied, 415 U.S. 938 (1974); see Project: 1977-78 Term, supra 
note 1, at 596-97 (discussing proportionality tests).

2377. Id. at 140.

Noncapital Offenses. An appellate court will generally not review a
sentence within the statutorily established maximum penalty unless the 
prisoner demonstrates extraordinary circumstances justifying review,2374 in
cluding a sentence that is grossly disproportionate to the severity of the 
crime.2375 When analyzing the constitutionality of a statutory scheme of 
punishment for a particular crime, courts have often used the proportionality 
analysis set forth by the Fourth Circuit in Hart v. Coiner.2™ Under this 
analysis, the appellate court first considers the nature of the offense, 
particularly whether it involved violence.2377 The court next considers the 
legislative purpose behind the punishment, finding the punishment unneces
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sary and excessive only if that purpose can be achieved by using a les severe 
penalty.2378 Finally, the court compares the punishment at issue with both the 
punishment imposed for other offenses and the punishment imposed by other 
jurisdictions for the same crime.2379

2378. Id. at 141.
2379. Id. at 141-42.
2380. 585 F.2d 1226 (4th Cir. 1?78).
2381. Id. at 1231 (elements enumerated in Hart may be considered in certain eighth amendment cases, 

but not mandatory in analyzing all eighth amendment cases).
2382. Id. at 1232.
2383. Id. at 1233.
2384. 587 F.2d 651 (5th Cir. 1978) (en banc).
2385. Tex. Penal Code Ann. tit. 5, § 12.42(d) (Vernon 1974). Rummel was convicted for obtaining 

$120.75 under false pretenses. 587 F.2d at 653. He had previously been convicted for presenting a credit 
card with intent to defraud and for passing a forged instrument. Id.

2386. 587 F.2d at 655.
2387. Id. at 657. Under Texas practice, a prisoner serving a life sentence is eligible for parole 

consideration in 20 years. With maximum good-time credits he may be considered for parole in 10 years. 
Id. at 657-58.

2388. Id. at 655-56.
2389. Id. at 659.
2390. Id. at 661. Although the Fifth Circuit conceded that the Texas statute may not accord with 

modern penology, the court stated that prodding the state into penal reform was not its task. A court 
should strike down a legislative choice only when the petitioner demonstrates that the statutory scheme has 
no rational basis. Id.

2391. Id.
2392. Id. at 662.

This term, however, in Davis v. Davis,2380 a case involving a sentence of a 
term for years and a fine, the Fourth Circuit declined to use the Hart 
analysis.2381 The court distinguished Hart without explanation on the ground 
that Hart should apply only to life sentences; in assessing terms for years it 
stated that only the seriousness of the crime and the application of the 
sanction should be considered.2382 In upholding the appellant’s sentence, the 
court deferred to the legislature’s and jury’s assessments of the severity of the 
crime and stated that a term for years within statutory limits would not be 
overturned unless it was so disproportionate to the crime that it shocked 
human sensibilities.2383 2384

In Rummel v. Estelle23M the Fifth Circuit this term rejected portions of the 
Hart analysis when it considered the life sentence of an appellant who had 
been sentenced under a Texas recidivist statute.2385 The court stated that when 
examining the punishment imposed, the sentence must be viewed “as it occurs 
in the real world”2386 and thus the appellant’s life sentence should have been 
viewed as if it might be reduced by good-time credits.2387 Furthermore, the 
legislative scheme must be upheld if it has any rational basis,2388 and the court 
must draw every inference in favor of the punishment selected.2389 The Fifth 
Circuit specifically rejected the component of the Hart analysis that requires 
the court to examine whether less severe punishment would serve the same 
penological purpose as the legislatively mandated penalty.2390 In upholding 
the appellant’s life sentence, the court stated that a prisoner must demonstrate 
that the legislative choice “has no rational basis and is totally and utterly 
rejected in modern thought.”2391 It is not enough for the prisoner to claim that 
another state has made a more rational choice.2392
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Death Penalty. Although the death penalty is not cruel and unusual
punishment per se,2393 it may not be imposed under procedures that create a 
substantial risk of its arbitrary and capricious application.2394 Although the 
Supreme Court held in Gregg v. Georgia2395 that the death penalty is a 
permissible punishment for deliberately killing another human being,2396 it 
specifically refrained from determining whether the death penalty is a 
disproportionate sanction for crimes that do not involve the taking of a 
life.2397

A statute may not require the imposition of the death penalty for certain 
crimes.2398 It may, however, provide specific guidelines for determining when 
the death penalty may be imposed.2399 These guidelines must focus the 
attention of the sentencing judge or jury on specific facts that indicate the 
nature of the crime,2400 any aggravating or mitigating circumstances sur
rounding it,2401 and any relevant aspects of the defendant’s character and 
record.2402 Although statutes that have withstood eighth amendment chal-

2393. Gregg v. Georgia, 428 U.S. 153, 169 (1976) (death penalty does not invariably violate 
Constitution); see Spinkellink v. Wainwright, 578 F.2d 582, 616 (5th Cir. 1978) (death by electrocution not 
unnecessarily tortuous or wantonly cruel), cert, denied, 99 S. Ct. 1548 (1979).

2394. See Furman v. Georgia, 408 U.S. 238, 255 (1972) (per curiam) (Douglas, J., concurring) 
(discretion of judges and juries allows selective application of death penalty often prejudicing poor and 
minorities); id. at 294 (Brennan, J., concurring) (no rational basis for selecting those who receive death 
penalty); id. at 310 (Stevens, J., concurring) (eighth and fourteenth amendments prohibit infliction of death 
sentence under systems that allow random imposition of such severe penalty); id. at 313 (White, J., 
concurring) (death penalty applied infrequently even for heinous crimes; no meaningful basis for 
distinguishing few cases in which it is imposed from many cases in which it is not); Spinkellink v. 
Wainwright, 578 F.2d 582, 604 (5th Cir. 1978) (unnecessary to analyze sentencing procedures on case-by- 
case basis to ensure death penalty not arbitrarily applied; if state follows consitutionally mandated 
guidelines for exercise of discretion, possibility of arbitrariness removed), cert, denied, 99 S. Ct. 1548 
(1979).

2395. 428 U.S. 153 (1976).
2396. Id. at 187.
2397. Id. at 187 n.35 (Court declined to address whether death penalty is proper sanction for crimes 

such as rape, kidnapping, or armed robbery).
2398. See Roberts v. Louisiana, 428 U.S. 325, 333 (1976) (limiting scope of capital murder is inadequate 

response to inflexibility of mandatory death sentence statute); Woodson v. North Carolina, 428 U.S. 280, 
301 (1976) (mandatory death penalty for first-degree murder departs markedly from contemporary 
standards of humane punishment).

2399. See Woodson v. North Carolina, 428 U.S. 280, 303 (1976) (North Carolina’s mandatory death 
penalty statute invalidated because no standard to guide jury in determining which first-degree murderers 
should receive death penalty).

2400. See Chenault v. Stynchombe, 581 F.2d 444, 447 (5th Cir. 1978) (circumstances of offense might be 
basis for relief from death sentence).

2401. See Jurek v. Texas, 428 U.S. 262, 270 (1976) (narrowing categories of murder for which death 
sentence may be imposed serves same purpose as defining aggravating circumstances that justify imposition 
of death penalty). Under Texas law a murderer may be executed only if he murders a peace officer or 
firefighter; commits murder in the course of a kidnapping, burglary, robbery, forcible rape, or arson; 
commits murder while attempting to escape from prison; murders a person for remuneration; or murders a 
prison employee. Tex. Penal Code Ann. tit. 5, § 19.03 (Vernon 1974). In addition, the sentencing jury 
must find that the defendant deliberately murdered the victim and had a reasonable expectation that he 
would kill someone, that the defendant would pose a continuing threat of violence to society, and that 
killing the deceased was an unreasonable response to any provocation by the deceased. Tex. Crim. Pro. 
Code Ann. Art. 37.071 (Vernon Supp. 1978).

2402. See Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (North Carolina statute unconstitution
al because it fails to allow jury to consider relevant aspects of defendant’s character and record before 
imposing death penalty).
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lenge in the Supreme Court typically require the finding of specifically 
enumerated aggravating circumstances to support the imposition of capital 
punishment or narrowly define the categories for which a death sentence may 
be imposed,2403 legislatures may not preclude consideration of any circum
stance that may tend to mitigate the severity of the offense.2404 In Lockett v. 
Ohio2405 the Supreme Court held unconstitutional a statute requiring that a 
defendant found guilty of aggravated murder be sentenced to death unless he 
established one of three specifically enumerated mitigating circumstances.2406 
Although the Supreme Court has not questioned a state’s ability to fix

2403. Section 27-2534.1(b) of the Georgia Code provides an example of a constitutionally acceptable 
death penalty statute. Although section 27-2534.1(a) of the statute provides that the death penalty may be 
imposed in any case of aircraft hijacking or treason without considering mitigating circumstances, the 
Supreme Court has not passed on the constitutionality of this provision. For all other crimes, if the judge or 
jury imposes the death penalty it must specifically find one of the following aggravating circumstances:

(1) The offense of murder, rape, armed robbery, or kidnapping was committed by a person 
with a prior record of conviction for a capital felony, or the offense of murder was committed 
by a person who has a substantial history of serious assaultive criminal convictions.

(2) The offense of murder, rape, armed robbery, or kidnapping was committed while the 
offender was engaged in the commission of burglary or arson in the first degree.

(3) The offender by his act of murder, armed robbery, or kidnapping knowingly created a 
great risk of death to more than one person in a public place by means of a weapon or device 
which would normally be hazardous to the lives of more than one person.

(4) The offender committed the offense of murder for himself or another, for the purpose 
of receiving money or any other thing of monetary value.

(5) The murder of a judicial officer, former judicial officer, district attorney or solicitor or 
former district attorney or solicitor during or because of the exercise of his official duties.

(6) The offender caused or directed another to commit murder or committed murder as an 
agent or employee of another person.

(7) The offense of murder, rape, armed robbery, or kidnapping was outrageously or 
wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an 
aggravated battery to the victim.

(8) The offense of murder was committed against any peace officer, corrections employee 
or fireman while engaged in the performance of his official duties.

(9) The offense of murder was committed by a person in, or who has escaped from, the 
lawful custody of a peace officer or place of lawful confinement.

(10) The murder was committed for the purpose of avoiding, interfering with, or 
preventing a lawful arrest or custody in a place of lawful confinement to avoid or prevent 
arrest of himself or another.

Ga. Code Ann. § 27-2534.1(b) (1978).
2404. See Lockett v. Ohio, 438 U.S. 586, 604 (1978) (eighth and fourteenth amendments require that 

sentencer be allowed to consider any aspect of defendant’s character or record and any circumstances of 
offense); Chenault v. Stynchombe, 581 F.2d 444, 447 (5th Cir. 1978) (same). See generally Dix, Appellate 
Review of the Decision to Impose Death, 68 Geo. L.J. 97 (1979).

2405. 438 U.S. 586 (1978).
2406. Id. at 608. Section 2929.04(B) of the Ohio Revised Code provided that if the defendant had been 

convicted of aggravated murder, the death penalty must be imposed unless the sentencing judge found that 
one of the following circumstances had been established:

(1) The victim of the offense induced or facilitated it.
(2) It is unlikely that the offense would have been committed, but for the fact that the 

offender was under duress, coercion, or strong provocation.
(3) The offense was primarily the product of the offender’s psychosis or mental deficiency, 

though such condition is insufficient to establish the defense of insanity.

Ohio Rev. Code Ann. § 2929.04(B) (Page 1975). 
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mandatory sentences in noncapital cases,2407 it has recognized that in capital 
cases the finality of the death penalty mandates individual consideration 
before it may be imposed.2408 When death is a possible penalty, the Supreme 
Court has been unwilling to run the risk that the penalty will be imposed 
despite circumstances that may call for less severe punishment.2409

PAROLE

Through parole the state attempts to reintegrate prisoners into society as 
soon as possible by allowing them to serve a portion of their sentences outside 
of prison.2410 Release may be mandatory after the prisoner has served a 
specified portion of his term,2411 or it may be granted at the discretion of a 
parole board.24’2 While on parole, the individual must report to an assigned 
parole officer and is subject to numerous conditions2413 imposed by the parole 
authority.2414 Violation of parole conditions may result in revocation of parole 
and return to prison.2415

A federal prisoner serving a term of one year or more is eligible for parole 
consideration after he has served one-third of that sentence.2416 At the time of

2407. See Lockett v. Ohio, 438 U.S. at 605 n.13 (expressing no view on authority to fix mandatory 
minimum sentences for noncapital cases).

2408. See id. at 605 (although variety of flexible techniques and postconviction remedies may modify 
sentences of confinement, unavailability of corrective mechanisms in death penalty cases underscores need 
for individual consideration).

2409. Id. In Chenault v. Stynchombe, 581 F.2d 444 (5th Cir. 1978), although the adequacy of 
instructions was not properly before the court the Fifth Circuit stated that a judge must clearly instruct the 
jury about mitigating circumstances and the option to recommend against imposition of the death penalty. 
Id. at 448 (dictum).

2410. Morrissey v. Brewer, 408 U.S. 471, 477 (1972); see United States v. Polito, 583 F.2d 48, 54 (2d Cir. 
1978) (parolee is convicted criminal permitted to serve portion of sentence outside prison); cf. 18 U.S.C. 
§ 4210(a) (1976) (parolee under control of Attorney General until maximum term of sentence ends).

2411. Morrissey v. Brewer, 408 U.S. 471, 477 (1972); see 18 U.S.C. § 4206(d) (1976) (if sentence 
exceeds five years, prisoner shall be released after serving two-thirds of term unless he seriously and 
frequently violated prison rules or probable that he will commit crime if released).

2412. See 18 U.S.C. § 4206(a) (1976) (prisoner who observes rules of institutions of confinement may be 
paroled if release does not jeopardize public welfare and depreciate seriousness of offense or promote 
disrespect for law).

2413. See United States v. Polito, 583 F.2d 48, 54 (2d Cir. 1978) (parole imposes conditions that 
significantly restrain freedom; parolee may under certain circumstances possess fewer constitutional rights 
than other citizens). Typically, parolees may not use liquor or associate with undesirable persons, and they 
must receive permission to change employment or residence, to marry, to acquire or operate a motor 
vehicle, to travel outside the community, or to incur substantial debt. Morrissey v. Brewer, 408 U.S. 471, 
478 (1972). These conditions are designed to prohibit behavior that might jeopardize the parolee’s 
reintegration into society and, through the reporting requirement, to provide the parole officer with the 
information necessary to advise and guide the parolee. Id.

2414. See Walker v. United States Parole Comm’n, 592 F.2d 905, 906-07 (5th Cir. 1979) (per curiam) 
(when prisoner sentenced under statute that mandates special parole in addition to any general parole, 
sentencing judge cannot provide that general and special parole will run concurrently); United States v. 
Hernandez, 588 F.2d 346, 348 (2d Cir. 1978) (federal courts cannot establish parole conditions; such power 
vested solely in Parole Commission).

2415. See 18 U.S.C. §§ 4213-15 (1976) (upon alleged violation of parole, parolee may be subject to 
specified parole revocation proceedings); cf. Morrissey v. Brewer, 408 U.S. 471, 478-79 (1972) (threat of 
return to prison constitutes “enforcement leverage").

2416. 18 U.S.C. § 4205(a) (1976). A prisoner is also eligible for parole after serving 10 years of a life 
sentence or of a sentence of over 30 years. Id.
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sentencing, however, the court may specify that the prisoner will be eligible 
for parole before he has served one-third of his term2417 or may set only a 
maximum term and allow the Parole Commission to determine when the 
prisoner should be released.2418

In 1976, Congress established new statutory standards for parole release 
determinations in the Parole Commission and Reorganization Act.2419 Under 
the previous statute,2420 a prisoner could be released if the Commission 
determined that the prisoner would not violate the law and that his release 
would be compatible with the welfare of society.2421 Under the present law, a 
prisoner must be released if he has substantially observed the rules of the 
institution in which he is confined and the Parole Commission determines 
that his release will not jeopardize public welfare and will not depreciate the 
seriousness of the offense or promote disrespect for the law.2422 The Commis
sion has promulgated guidelines designed to assist in making this determina
tion.2423 Under the guidelines, the Commission first calculates a ‘salient factor 
score’2424 designed to reflect the risk of parole violation and then classifies the

2417. See 18 U.S.C. § 4205(1) (1976) (court sentencing defendant to term of more than one year may 
designate minimum term, not exceeding one-third of maximum sentence, after which prisoner eligible for 
parole).

2418. See id. § 4205(b)(2) (court imposing sentence exceeding one year may fix maximum term and 
specify that prisoner may be paroled as Commission determines).

In Rodríguez v. United States Parole Comm’n, 594 F.2d 170 (7th Cir. 1979), the defendant was 
sentenced to a two-year term under 18 U.S.C. § 4208(a)(2) (1970) (repealed 1976), the predecessor to 18 
U.S.C. § 4205(b)(2) (1976). 594 F.2d at 170. He received an initial hearing shortly after his incarceration 
and, under the applicable regulations found at 28 C.F.R § 2.14(e) (1977), was entitled to another hearing 
after serving one-third of his sentence. 594 F.2d at 171-72. After Rodríguez had committed the offenses for 
which he was convicted, Congress passed the Parole Commission and Reorganization Act, 18 U.S.C. 
§§ 4201-4218 (1976), requiring that any prisoner sentenced under 18 U.S.C. § 4205(b)(2) receive an initial 
hearing within 120 days of his commitment, and that all prisoners serving terms of one to seven years 
receive review hearings at least every 18 months. 18 U.S.C. § 4208(a), (h) (1976). The Parole Commission 
read section 4208(h) as rejecting the “one-third hearing requirement” and eliminated 28 C.F.R. § 2.14(e). 
594 F.2d at 172. As a result, Rodriguez did not receive a parole-release hearing after he had served one- 
third of his sentence. The Seventh Circuit held that the adoption of this regulation violated the ex post facto 
clause, U.S. Const, art. 1, § 9, cl. 3, because the Commission adopted the regulation after Rodríguez had 
committed the crime for which he was punished and, whether or not it technically increased the 
punishment imposed, it operated to the prisoner’s substantial disadvantage. 594 F.2d at 174-76.

2419. Pub. L. No. 94-233, § 2, 90 Stat. 219 (1976) (codified at 18 U.S.C. §§ 4201-18 (1976)). Section 
4206 contains specific criteria for parole determination.

2420. 18 U.S.C. § 4203(a) (1970) (repealed 1976).
2421. See id. (if reasonably probable that prisoner will live and remain at liberty without violating the 

law and release compatible with society’s welfare, Board of Parole may in its discretion authorize parole 
release).

2422. Id. § 4206(a). According to the Ninth Circuit, the enactment of this statute has significantly 
altered the considerations that the Parole Commission emphasizes in its parole release decisions. See Rifai 
v. United States Parole Comm’n, 586 F.2d 695, 697 (9th Cir. 1978) (Parole Commission and Reorganiza
tion Act essentially adopts approach of Parole Board's 1973 guidelines, changing emphasis on criteria used 
to determine parole release). Although the Parole Board considered several factors prior to 1973, it stressed 
the prisoner’s institutional performance in its parole release decisions. In contrast, the standards 
enunciated in the 1976 Act emphasize the severity of the prisoner’s offense. Id.

2423. See 28 C.F.R. § 2.20 (1979) (parole policy guidelines).
2424. Id. The score reflects, among other circumstances, the number of prior convictions, the number of 

previous incarcerations, and the existence of any prior parole revocations. Id. 
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inmate’s criminal behavior on an offense severity scale.2425 The combination 
of these two scores yields a suggested time range for incarceration.2426

The circuits have split over the question whether the Commission’s 
application of the standards set forth in the 1976 Act and the guidelines 
promulgated thereunder to evaluate prisoners convicted prior to enactment of 
the statute constitutes an ex post facto law.2427 In Zeidman v. United States 
Parole Commission,2423 the Seventh Circuit, following Second2429 and Sixth 
Circuit2430 decisions, held that because the guidelines lack the “force and 
effect of law,”2431 their application to defendants convicted prior to the 
effective date of the Act is constitutional.2432 The court reasoned that the 
guidelines are not law but rather “guideposts” that aid the Parole Commis
sion in exercising its discretion.2433

This term, panels of the Ninth Circuit reached different conclusions on this 
issue. In Rifai v. United States Parole Commission2424 the plaintiff claimed that 
the Commission’s use of the 1976 statutory standards amounted to an ex post 
facto law because they increased the sentence beyond that suggested by the 
pre-1976 standards.2435 In rejecting this argument, the court stated that the

2425. Id. This score also reflects whether the inmate was an adult or a juvenile when committed to 
prison. Id.

2426. Id.
2427. See U.S. Const, art. I, § 9, cl. 3 (“No ... ex post facto Law shall be passed.”). Compare 

Zeidman v. United States Parole Comm’n, 593 F.2d 806, 808 (7th Cir. 1979) (because defendant received 
"individualized consideration” by Commission, no violation of ex post facto clause) and Farmer v. United 
States Parole Comm’n, 588 F.2d 54, 55 (4th Cir. 1978) (prisoner may not attack sentence on ground that 
Parole Board adopted eligibility guidelines after imposition of sentence), cert, denied, 99 S. Ct. 2888 (1979) 
and Rifai v. United States Parole Comm’n, 586 F.2d 695, 699 (9th Cir. 1978) (guidelines not laws within ex 
post facto prohibition) with Benites v. United States Parole Comm’n, 595 F.2d 518, 521 (9th Cir. 1979) 
(dictum) (1976 Act, if applied, would have raised “fatal ex post facto problems”) and De Peralta v. 
Garrison, 575 F.2d 749, 751 (9th Cir. 1978) (because 1976 Act must not be applied retroactively, Parole 
Commission should not have relied upon it or regulations promulgated pursuant thereto but should have 
applied law in force at time prisoner sentenced).

2428. 593 F.2d 806 (7th Cir. 1979).
2429. Shepard v. Taylor, 566 F.2d 648 (2d Cir. 1977).
2430. Ruip v. United States, 555 F.2d 1331 (6th Cir. 1977).
2431. 593 F.2d at 808.
2432. Id.
2433. Id. (citing Ruip v. United States, 555 F.2d 1331, 1335 (6th Cir. 1977)). The guidelines do not have 

the characteristics of law because they are flexible rather than fixed, leaving the Commission free to make 
decisions that fall outside their scope. Id. For example, 18 U.S.C. § 4206(c) (1976) provides that the 
Commission may make release decisions that do not comport with the guidelines if it finds good cause for 
doing so and provides the prisoner a written explanation of that decision. Citing a Third Circuit decision, 
Geraghty v. United States, 579 F.2d 238 (3d Cir. 1978), the Seventh Circuit in Ziedman indicated that the 
guidelines might violate the ex post facto clause of the Constitution if applied in a “fixed and mechanical 
manner.” 593 F.2d at 808. In Zeidman, however, because the Commission had reviewed all relevant 
circumstances and concluded that a decision outside the guidelines was not warranted, application of the 
new standards did not violate the ex post facto clause. Id.

2434. 586 F.2d 695 (9th Cir. 1978).
2435. Id. at 698. In 1974 Rifai was convicted of conspiring to suborn perjury and obstructing justice. Id. 

at 696. At that time, 18 U.S.C. § 4203(a) (1970) (repealed 1976) set forth the criteria for parole release. 
Among the numerous considerations in parole release decisions, the Commission emphasized the 
prisoner’s behavior during incarceration. Id. at 697; see note 2421 supra (terms of former § 4203(a)). The 
appellee conceded that Rifai’s institutional behavior, with one exception, had been outstanding. 586 F.2d at 
697. Rifai contended that the Commission’s denial of parole on the basis of the 1976 statutory criteria, 
which emphasized severity of offense rather than institutional behavior, increased the punishment imposed 
for the crime because he had a better chance to qualify for parole under the standards in effect at the time of 
his conviction. Id. at 698-99.
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enactment of the 1976 standards did not change the law governing parole 
release decisions.2436 In the court’s view, although the 1976 Act stresses 
certain parole release considerations, the Commission still retains broad 
discretion to emphasize others.2437 In De Peralta v. Garrison,2438 however, a 
different Ninth Circuit panel indicated that the Parole Commission should 
not have relied on laws and regulations that were not effective when De 
Peralta was sentenced in 19 7 3.2439 The court instructed the Commission to 
reconsider parole release under the law in effect when the prisoner was 
sentenced.2440 The court did not explain its reasoning, but simply relied on a 
prior Ninth Circuit decision for the general proposition that the Parole 
Commission and Reorganization Act may not be retroactively applied.2441 
The court in Rifai distinguished De Peralta by limiting it to cases in which the 
Federal Youth Corrections Act (FYCA)2442 governs the sentencing.2443 
Although De Peralta alleged that the Commission’s denial of parole violated 
the FYCA, the court’s holding did not specifically address that issue.2444

This Term in United States v. Addonizio2445 the Supreme Court held that a 
federal prisoner may not seek resentencing under 28 U.S.C. § 22552446 on the 
ground that the Parole Commission’s application of the new parole release

2436. Id. at 698.
2437. Id. at 699; see 18 U.S.C. § 4206(c) (1976) (Commission may reach parole release decision outside 

guidelines if “good cause” exists).
2438. 575 F.2d 749 (9th Cir. 1978).
2439. Id. at 751.
2440. Id.
2441. Id. (citing White v. Warden, 566 F.2d 57 (9th Cir. 1977)). The appellant in White was returned to 

prison in 1971 for a parole violation. 566 F.2d at 58. Under the statute then in effect, a prisoner whose 
parole was revoked was required to serve the time that remained on his sentence when he was released on 
parole. 18 U.S.C. § 4205 (1970) (repealed 1976). Under the 1976 statute, the time that White served on 
parole would have reduced the time that he was required to serve in prison after parole had been revoked. 
Id. § 4210(b). The court held, however, that the new law could not be applied retroactively. 566 F.2d at 59.

2442. 18 U.S.C. §§ 5505-26(1976).
2443. 586 F.2d at 699 (whereas Federal Youth Corrections Act excluded consideration of offense 

severity in determining parole release of youth offenders until amended by Parole Commission and 
Reorganization Act, offense severity never excluded as consideration for adult parole release determina
tion).

In Benites v. United States Parole Comm'n, 595 F.2d 518 (9th Cir. 1979), the appellant was convicted of 
bank robbery and was sentenced under the FYCA in April 1974. 595 F.2d at 519. Despite a favorable 
report by his caseworker, the Commission denied parole in April 1976. Id. at 519-20. The Commission 
justified confinement above the range set forth in the guidelines on the ground that the defendant was 
guilty of several offenses. Id. at 520. The district judge found that the guidelines as construed made the 
seventy of the appellant’s offense the critical consideration. Id. Because the FYCA emphasized the 
offender’s rehabilitation and response to treatment, not the severity of the offense, the district court found 
the Commission’s decision contrary to the philosophy of the Act and thus illegal. Id. Although approving 
this analysis, the court of appeals held that the Parole Commission and Reorganization Act was 
inapplicable because it was not in effect at the time of Benites’ parole consideration. Id. at 520-21.

2444. See 575 F.2d at 751 (Commission should not have relied on 1976 Act or regulations promulgated 
pursuant thereto, but should have applied law in force when De Peralta was sentenced). De Peralta alleged 
that the Commission’s use of the law and regulations enacted after he was sentenced violated both the ex 
post facto and double jeopardy clauses of the Constitution because it effectively increased the time he was 
incarcerated. Id.

2445. 99 S. Ct. 2235 (1979).
2446. 28 U.S.C. § 2255 (1976) (prisoner claiming right to release on ground that sentence imposed 

violated Constitution or federal law or exceeded court’s jurisdiction or maximum authorized sentence may 
move court that imposed sentence to vacate, set aside, or correct same). 
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guidelines frustrated the intentions of the sentencing judge.2447 The judge who 
sentenced Addonizio to a ten-year prison term in 1970 did so with the 
expectation that the defendant would be eligible for parole after he had served 
one-third of his sentence.2448 Addonizio, however, was considered ineligible 
for parole under the Commission’s new guidelines, which placed increased 
emphasis on the severity of the offense.2449 The federal district court granted 
and the Ninth Circuit affirmed habeas corpus relief on the ground that 
Addonizio had not been given the “meaningful parole hearing” that the 
sentencing judge had anticipated.2450 In reversing, the Supreme Court held 
that the frustration of the sentencing judge’s subjective expectations is not a 
proper basis for collateral review of an otherwise valid sentence.2451 The Court 
noted that section 2255 is designed to correct only jurisdictional, constitu
tional, or other errors of law or fact that result in a “fundamental defect” or a 
“miscarriage of justice.”2452 The Court concluded that the sentencing judge’s 
incorrect assumptions about the course of future parole proceedings did not 
constitute so fundamental an error as to render the entire proceeding 
“irregular and invalid” and thus could not entitle the petitioner to collateral 
relief.2453

2447. 99 S. Ct. at 2243.
2448. Id. at 2258 & n.3.
2449. Id. at 2258-59 & n.5; see notes 2418-26 supra and accompanying text (discussing changes in parole 

release criteria under Parole Commission and Reorganization Act).
2450. 99 S. Ct. at 2239.
2451. Id. at 2241. The Court explicitly reserved the question of the validity of the parole guidelines and 

the legality of the parole demal itself. Id. at 2243.
2452. Id. at 2240.
2453. Id. at 2241. The Court’s decision effectively lays to rest the doctrine first announced in Kortness v. 

United States, 514 F.2d 167 (8th Cir. 1975), which would allow prisoners to raise such issues in a § 2255 
petition. Id. at 170; see United States v. Lacy, 586 F.2d 1258, 1262 (8th Cir. 1978) (en banc) (reaffirming 
Kortness doctrine as “conceptually sound”). Prior to Addonizio, several courts had specifically rejected the 
Kortness rationale. E.g., United States v. McBride, 560 F.2d 7, 10 (1st Cir. 1977); Wright v. United States 
Bd. of Parole, 557 F.2d 74, 79 (6th Cir. 1977); Andrino v. United States Bd of Parole, 550 F.2d 519, 520 
(9th Cir. 1977) (per curiam).

2454. 408 U.S. 471 (1972).
2455. See id. at 482 (parolee’s liberty is valuable interest protected by fourteenth amendment).
2456. See id. at 478 (parolees typically forbidden to use liquor or associate with undesirable persons; 

they must regularly report to parole officer and seek permission to change employment, marry, acquire 
automobile, travel outside community, or incur substantial indebtedness).

2457. See id. at 480 (parolee’s conditional liberty depends on observing special parole restrictions).
2458. See id. at 482 (parolee's liberty, although indeterminate, enables him to do wide range of things 

open to public; parolee’s liberty includes many core values protected by due process and its termination 
inflicts grievous loss).

2459. Id. at 482.
2460. Id. at 484. Parole revocation involves a two-step inquiry: Whether the parolee has in fact violated 

In Morrissey v. Brewer2454 the Supreme Court established that due process 
protection applies to parole revocation decisions.2455 Although the parolee is 
subject to many restrictions that citizens do not normally suffer,2456 he does 
enjoy conditional liberty2457 that includes many of the rights normally 
protected by due process.2458 Moreover, the parolee has relied on an implicit 
promise that his parole will be revoked only if he fails to live up to his parole 
conditions.2459 Due process therefore requires that parole be revoked only 
after a procedure designed to ensure that the finding of parole violation is 
factually correct and that the discretionary decision to recommit the parolee 
to prison is based on an accurate assessment of his behavior.2460
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The Court in Morrissey established due process requirements for each of 
the “two important stages in the typical process of parole revocation.”2461 
First, shortly after a parolee is arrested for violating his parole conditions, he 
must receive a preliminary hearing to determine whether there is probable 
cause to believe that he has violated parole conditions.2462 The parolee must 
receive adequate notice of this preliminary hearing and its purpose.2463 At the 
hearing the parolee may speak on his own behalf and present individuals and 
documents that provide relevant information.2464 Upon the parolee’s request, 
individuals who have given adverse information must be made available for 
questioning.2465 Finally, if the hearing officer determines that there is probable 
cause to hold the parolee for a final revocation decision, he must state the 
reasons for that decision and the evidence on which he relies.2466 If the parolee 
has been convicted of a crime, however, no preliminary hearing is needed 
because the conviction provides a determination of probable cause that the 
parolee has violated a parole condition.2467

the conditions of his parole, and if so, whether he should be recommitted to prison. Id. at 479-80. The first 
decision is relatively simple, but the second is more complex because the parole authority must apply its 
expertise in order to predict the parolee’s ability to live in society. Id. at 480.

2461. Id. at 485.
2462. Id. Someone who has not previously been involved with the parolee should make this initial 

determination. Id. at 485-86. Because parole decisions have traditionally been made administratively, this 
person need not be a judicial officer. A parole officer other than the one who reported the alleged parole 
violation or recommended revocation is sufficiently detached to make this decision. Id. at 486.

2463. Id. at 486-87.
2464. Id. at 487.
2465. Id. If the hearing officer determines that an informant would be subject to a risk of harm, the 

informant need not be available for confrontation or cross-examination. Id.
2466. Id.
2467. See Moody v. Daggett, 429 U.S. 78, 86 n.7 (1976) (preliminary hearing not required when parolee 

convicted on two counts of homicide because conviction provides probable cause that parole conditions 
violated); Heinz v. McNutt, 582 F.2d 1190, 1194 (9th Cir. 1978) (probable cause hearing not required 
when parolee convicted and sentenced for first-degree forgery); cf. Chilembwe v. Wyrick, 574 F.2d 985, 
987 (8th Cir. 1978) (per curiam) (when obtaining permission before leaving state is condition of probation, 
probationer's presence in another state constitutes probable cause that he has violated probation; 
preliminary hearing not required).

2468. See Morrissey v. Brewer, 408 U.S. at 487 (parolee may waive revocation hearing).
2469. Id. at 487-88. In Heinz v. McNutt, 582 F.2d 1190 (9th Cir. 1978), the Ninth Circuit recently 

overturned a Washington statute providing that a parolee convicted of a felony or misdemeanor was not 
entitled to a final revocation hearing. Id. at 1194. Even though the parolee’s conviction provided probable 
cause that a parole violation had occurred, the parolee was still entitled to a final hearing at which he could 
argue that despite his parole violations, his parole should not be revoked. Id. at 1193-94.

2470. 408 U.S. at 489.
2471. Id. The parolee will not be allowed to cross-examine witnesses if the hearing officer specifically 

finds good cause for refusing such a confrontation. Id.
2472. In Baldwin v. Benson, 584 F.2d 953 (10th Cir. 1978) (en banc), the Tenth Circuit considered 

Second, if the hearing officer finds probable cause and if the parolee so 
desires,2468 the parole authority must hold a second hearing to evaluate any 
contested facts and determine whether the facts warrant revocation.2469 At 
this hearing the parole board must give the parolee written notice of the 
alleged parole violations and disclose the evidence against him.2470 The 
parolee must be given an opportunity to present witnesses and documentary 
evidence and to cross-examine adverse witnesses.2471 Furthermore, the parolee 
may have the right to appointed counsel.2472 The revocation decision must be 
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made by a “neutral and detached” body such as a parole board that is 
required to make a written statement of the evidence relied on and the reasons 
for revocation.2473

whether 18 U.S.C. § 4214 (1976) requires the appointment of counsel at parole revocation hearings. 
Section 4214 provides that counsel shall be appointed pursuant to 18 U.S.C. § 3OO6A (1976), which allows 
the appointment of counsel when a court determines that the interests of justice so require. 584 F.2d at 957. 
The Tenth Circuit nevertheless held that Congress clearly required appointment of counsel in revocation 
proceedings “unless the parolee knowingly and intelligently waives such representation." Id. According to 
the court, the waiver provision would be meaningless had Congress intended only a discretionary 
appointment. Id.

2473. 408 U.S. at 489; cf. Dumschat v. Board of Pardons, 593 F.2d 165, 166 (2d Cir. 1979) (per curiam) 
(due process requires written statement setting forth reasons for denial of pardon for inmates serving life 
sentences).

2474. 18 U.S.C. § 4213(a) (1976); see Lazard v. United States, 583 F.2d 176, 177 (5th Cir. 1978) (per 
curiam) (Parole Commission issued mandatory release violator’s warrant after prisoner on mandatory 
release convicted in Louisiana state court for possession of heroin and carrying concealed weapon; prisoner 
on mandatory release deemed as if released on parole until expiration of maximum term of sentence). 
Section 4213(d) provides that any officer of a federal prison or any federal officer authorized to serve 
criminal process may execute the warrant. 18 U.S.C. § 4213(d) (1976). The Second Circuit held that this 
language does not preclude a local police officer from executing a federal parole violation warrant. See 
United States v. Polito, 583 F.2d 48, 52-53 (2d Cir. 1978) (court refuses to infer that Congress in directing 
federal officers to execute parole warrants intended to deprive federal authorities of valuable local 
assistance).

2475. 18 U.S.C. § 4214(c) (1976).
2476. See Northington v. United States Parole Comm’n, 587 F.2d 2, 3 (6th Cir. 1978) (failure to hold 

revocation hearing until 114 days after arrest under parole violation warrant not grounds for release when 
no showing of prejudice); Smith v. United States, 577 F.2d 1025, 1028 (5th Cir. 1978) (failure to hold 
revocation hearing until 110 days after arrest not grounds for release when no showing of prejudice); cf. 
Beck v. Wilkes, 589 F.2d 901, 903 (5th Cir. 1979) (per curiam) (under either 18 U.S.C. § 4214(c) or 
Morrissey’s “reasonable time” rule, no release without showing of prejudice).

2477. 429 U.S. 78 (1976).
2478. Id. at 87; see Saulsbury v. United States, 591 F.2d 1028, 1033 (5th Cir. 1979) (no constitutional 

obligation to hold hearing to determine whether two sentences run concurrently or consecutively until 
intervening sentence served and parole violation warrant executed). If the Parole Commission delays 
execution of the revocation warrant until after the prisoner has served his sentence for the intervening 
offense, due process does not require that the prisoner receive a revocation hearing because the prisoner’s 
present confinement results from the intervening convictions and not from the parole revocation. 429 U.S. 
at 86-87. It is the execution of the parole revocation warrant and custody thereunder that triggers the 
liberty loss protected by due process. Id. at 87.

When a federal parolee is alleged to have violated the conditions of his 
parole, the Commission may issue a summons to appear or it may issue a 
warrant and retake him.2474 The Parole Commission must conduct a final 
revocation hearing within ninety days after the retaking of any parolee who 
waives his right to a preliminary hearing, who admits violating parole 
conditions, or who is arrested for a crime while on parole.2475 A prisoner will 
be released from confinement on the ground that the Commission failed to 
meet this deadline, however, only upon a showing of prejudice.2476 2477 In Moody 
v. Daggett2411 the Supreme Court held that if a parolee is arrested and 
convicted for a crime while on parole, the Parole Commission may issue a 
revocation warrant but stay its execution until the prisoner has served his 
sentence for that offense.2478 Although the Constitution does not require 
review, federal parolees who have such a detainer lodged against them may 
submit to the Commission written information prepared with the assistance of 
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counsel. 2479 if the Commission fails to review the detainer within 180 days, the 
prisoner may seek mandamus to compel review.2480

This term, two circuit courts determined which procedural safeguards are 
mandated for rescission of parole when the date of parole has been approved 
but parole has not yet become effective and the prisoner has not yet been 
released.2481 Both the Second and Seventh Circuits ruled that because a 
federal grant of parole can be rescinded only under certain narrow circum
stances,2482 a prisoner who has been granted parole has a justifiable expecta
tion of liberty and must be given a rescission hearing that comports with due 
process.2483 The Seventh Circuit, however, held that due process does not 
require that an inmate be allowed to cross-examine adverse witnesses at the 
rescission hearing.2484 The court explained that the parole grantee’s liberty 
interest is merely anticipatory;2485 this conditional liberty interest is out
weighed by the Government’s interest in rescinding parole without an 
adversarial proceeding if it finds that the prisoner is not a proper parole 
candidate.2486 In contrast, the Second Circuit ruled that a prisoner must be 
allowed to cross-examine those witnesses who testify against him at his 
rescission hearing.2487

2479. 18 U.S.C. § 4214(b)(1) (1976).
2480. See Lambert v. Warden, 591 F.2d 4, 7 (5th Cir. 1979) (per curiam) (Commission’s failure to hold 

detainer hearing within 180 days does not entitle prisoner to release from custody unless he can show that 
delay caused actual prejudice).

2481. See Christopher v. United States Bd. of Parole, 589 F.2d 924, 926-27 & n.7 (7th Cir. 1978) (parole 
rescinded after parole date set when Parole Commission discovered that inmate had participated in bank 
robbery and 10 burglaries prior to incarceration); Drayton v. McCall, 584 F.2d 1208, 1210-11 (2d Cir. 
1978) (parole rescinded after parole date set when urine sample taken after furlough revealed evidence of 
amphetamine use). In general, the grant of parole is not effective until the certificate of parole is delivered 
to the prisoner. 28 C.F.R. § 2.29(a) (1978).

2482. See, e.g., 28 C.F.R. § 2.34(a) (1978) (when effective parole date set, release conditioned on 
prisoner’s good conduct); id. § 2.29(c) (release on scheduled date conditioned on completion of 
satisfactory plan for parole supervision); id. § 2.34(b) (release on scheduled date conditioned upon absence 
of adverse information regarding matters other than institutional misconduct).

2483. See Christopher v. United States Bd. of Parole, 589 F.2d 924, 927 (7th Cir. 1978) (federal prisoner 
who has been given effective parole date has justifiable liberty interest sufficient to trigger due process); 
Drayton v. McCall, 584 F.2d 1208, 1215 (2d Cir. 1978) (regulatory structure justifies parole grantee’s 
expectation of future liberty). In Drayton, the Second Circuit ruled that, at a minimum, the parole grantee 
must be given advance written notice of the claimed misconduct, be allowed to call witnesses and present 
documentary evidence when such action will not be hazardous to institutional safety, and be allowed to 
cross-examine those who testify against him at the hearing. Id. at 1220. Moreover, the Parole Commission 
must disclose the evidence against the inmate, provide a written explanation of the reasons for any 
rescission and the evidence relied on in that decision, and keep a written record of the proceeding. Id. at 
1220-21.

2484. See Christopher v. United States Bd. of Parole, 589 F.2d at 932 (full adversary proceedings at 
stage of ineffective parole grant unduly adds to Governmental burden).

2485. Id. at 930; see Greenholtz v. Inmates of Neb Penal & Correctional Complex, 99 S. Ct. 2100, 2105 
(1979) (emphasizing crucial distinction between deprivations of present and anticipated liberty interests); 
Morrissey v. Brewer, 408 U.S. 471, 482 n.8 (1972) (reliance on maintaining conditional freedom more 
important than mere anticipation of freedom).

2486. 589 F.2d at 930-31.
2487. Drayton v. McCall, 584 F.2d at 1220. The court reached this conclusion despite its acknowledge

ment that cross-examination of persons who have furnished information against the parole grantee may 
present hazards to institutional interests. Id.
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This Term in Greenholtz v. Inmates of the Nebraska Penal and Correctional 
Complex,the Supreme Court in a sharply divided decision2488 2489 ruled that 
although an inmate with only a hope of parole has no inherent right to due 
process in discretionary parole determination procedures, a Nebraska statute 
governing parole release determinations2490 does entitle a prisoner with a 
possibility of parole to some constitutional protection.2491 Nevertheless, the 
Court held the procedural protections afforded by the state sufficient to 
satisfy due process.2492

2488. 99 S. Ct. 2100 (1979).
2489. Chief Justice Burger delivered the majority opinion, in which Justices Stewart, White, Blackmun, 

and Rehnquist joined. Justice Powell concurred in part and dissented in part. Id. at 2109. Justice Marshall, 
joined by Justices Brennan and Stevens, dissented in part. Id. at 2111.

2490. Neb Rev. Stat. § 83-1, 1 14(1) (1971); see note 2511 infra (terms ofstatute).
2491. 99 S. Ct. at 2106.
2492. Id. at 2108.
2493. Id. at 2102.
2494. Id.
2495. Id. These hearings last an average of 5 to 10 minutes, and the inmates are not allowed to call 

witnesses or present evidence. Inmates of Neb. Penal & Correctional Complex v. Greenholtz, 576 F.2d 
1274, 1277 (8th Cir. 1978), rev'd, 99 S. Ct. 2100 (1979).

2496. 99 S. Ct. at 2102.
2497. Id.
2498. Id.
2499. Id. at 2102-03. If parole is denied, the Board informs the inmate of that decision at the hearing and 

sends the inmate a letter explaining the reasons for the denial. 576 F.2d at 1277.
2500. 99 S. Ct. at 2104.
2501. Id. at 2104-05; see 576 F.2d at 1278 (nature of interest at stake in parole release and parole 

revocation identical: conditional liberty versus incarceration; fourteenth amendment should therefore 
apply to both).

In Greenholtz prisoners instituted a class action against members of the 
Nebraska Board of Parole alleging that Nebraska’s discretionary parole 
procedures denied them procedural due process.2493 Under the Nebraska 
procedure each inmate is entitled to an initial review hearing every year.2494 
At that hearing, the Board examines the inmate’s records, interviews the 
inmate, and considers any letters or statements that the inmate presents.2495 
Subsequently, the Board either denies parole, informing the inmate why 
release has been denied and making recommendations designed to improve 
his future chances of parole, or schedules a final hearing.2496 Although the 
Board informs the inmate of the month in which his final hearing will take 
place, the inmate learns the exact hearing date and time from a prison bulletin 
board.2497 At this hearing, the inmate can present evidence, call witnesses, and 
be represented by counsel, but he is not allowed to hear adverse testimony or 
cross-examine adverse witnesses.2498 The Board keeps a taped record of the 
proceedings and provides a written explanation of the parole denial.2499

The respondent inmates argued that they were entitled to due process 
protection under two distinct theories. First, they claimed that a constitu
tionally protected interest is created whenever a state provides a possibility of 
parole.2500 According to the respondents, the same underlying conditional 
liberty interest is at stake in both parole release and parole revocation 
proceedings and the same constitutional protections should therefore apply in 
both situations.2501 In rejecting this argument, Chief Justice Burger’s majority 
opinion emphasized the differences between parole release and parole revoca



1979] Project: Criminal Procedure 597

tion.2502 Whereas parolees enjoy conditional liberty that allows them to lead 
relatively normal lives,2503 inmates seeking parole are subject to the restraints 
of prison life.2504 Moreover, a parole release requires a different type of 
decision than does a parole revocation.2505 Before revoking an individual’s 
parole, the parole authority must first ascertain whether the parolee violated 
the conditions of his parole2506 and then decide whether the parolee should be 
returned to prison in order to further either the parolee’s welfare or the safety 
of society.2507 The first of these parole revocation inquiries is totally fac
tual.2508 A parole release decision, in contrast, is largely predictive; the parole 
authority must utilize its experience and expertise to determine whether a 
prisoner is ready to live in society.2509

Alternatively, the respondents argued that the parole release criteria 
established by the Nebraska statute raise a reasonable expectation of parole 
that is protected by due process.2510 Because the Nebraska Board of Parole 
must release a prisoner who is eligible for parole unless it finds one of four 
statutory criteria for denying parole,2511 the respondents contended that the 
statute creates a legitimate expectation of parole that is entitled to due process 
protection.2512 The Court accepted this argument with little explanation.2513

2502. 99 S. Ct. at 2105 (crucial difference between parole release and parole revocation is difference 
between being deprived of liberty one has and being denied conditional liberty one desires).

2503. Id. (parolees at liberty and thus can be employed, be with their families, and form attachments of 
normal life); see Morrissey v. Brewer, 408 U.S. 471, 482 (1972) (liberty of parolees enables them to do wide 
range of things open to persons never convicted of crime).

2504. 99 S. Ct. at 2105 (inmates confined and subject to all restraints of prison life).
2505. Id.
2506. Id.; see Morrissey v. Brewer, 408 U.S. 471, 479 (1972) (first step in revocation decision involves 

retrospective factual question whether parolee has violated one or more parole conditions).
2507 99 S. Ct. at 2105 (second step in parole revocation involves decision whether parolee should be 

recommitted either for his or society's benefit); see Morrissey v. Brewer, 408 U.S. 471, 479-80 (1972) 
(second question in parole revocation involves application of expertise by parole authority in predicting 
individual’s ability to live in society without committing antisocial acts).

2508. 99 S. Ct. at 2105 (quoting Morrissey v. Brewer, 408 U.S. 471, 479 (1972)).
2509. 99 S. Ct. at 2105 (parole release decision turns on discretionary assessment of multiplicity of 

imponderables).
2510. Id. at 2105-06.
2511. Id. at 2106. The Nebraska statute instructs the Parole Board to grant an eligible inmate parole 

unless it finds that there is a substantial risk that he will not observe parole conditions, that release would 
depreciate the seriousness of his crime or promote disrespect for the law, that his release would adversely 
affect prison discipline, or that his continued stay in the facility would substantially enhance his capacity to 
lead a law-abiding life when he is released. Neb Rev. Stat. § 83-1, 1 14(1) (1971).

2512. 99 S. Ct. at 2106.
2513. See id. (accepting respondent’s view because of unique structure and language of Nebraska 

statute). Chief Justice Burger emphasized that a case-by-case analysis would be necessary to determine 
whether due process protections apply to parole release decisions in other states. Id.

In Williams v. Missouri Bd. of Probation & Parole, 585 F.2d 922 (8th Cir. 1978), the Eighth Circuit 
held that because the Missouri parole statute creates a justifiable expectation that the inmate will be 
released if statutory criteria are satisfied, due process protections apply to Missouri parole release 
decisions. Id. at 924. Judge Stephenson, the author of both the Williams and the Greenholtz opinions, 
stated that the Eighth Circuit’s decision in Greenholtz mandating due process protections for Nebraska 
parole release decisions had been based on the expectations of parole created by the Nebraska statute. Id. at 
923. Because the Missouri statute creates similar expectations, a Missouri prisoner is entitled to similar 
constitutional protections. Id. at 924. Both statutes provide that an inmate has a right to be considered for 
parole if he meets certain statutory criteria. Id.; see Mo. Ann. Stat. § 549.261 (Vernon Supp. 1979) 
(prisoner must be paroled when Parole Board finds it probable that he can be released without detriment to 
himself or community); note 2511 supra (terms of Nebraska statute).
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In analyzing what process is due at parole release hearings, the Court 
sought to avoid overly burdensome procedures that would discourage states 
from using parole2514 or make the proceedings unnecessarily adversarial.2515 
The Court ruled that requiring a full formal hearing for every inmate when he 
is eligible for parole for the first time would provide only a negligible decrease 
in the risk of erroneous decisions.2516 The Court also held that a full written 
explanation of the evidence on which the Parole Board relied in reaching its 
decision is not required by due process and would only tend to convert the 
parole hearing into an adversarial proceeding.2517 Furthermore, the Court 
concluded that Nebraska’s system of informing the inmate of the month 
during which his hearing will be held without informing him of the exact date 
and time until the day of the hearing provides constitutionally adequate 
notice.2518

2514. 99 S. Ct. at 2107 (if parole determinations encumbered by burdensome procedures, states may 
abandon or curtail parole).

2515. Id. (adversary relations between society and inmates will not contribute to rehabilitation of 
criminals).

2516. Id. at 2108. The decision to defer parole after an initial hearing is based on the Board's review of 
the inmate’s file and an interview with the inmate. Id. The inmate has an opportunity to ensure that the 
facts in his file are accurate through his appearance before the Board and the letters and written statement 
that he presents at his interview. Id.

2517. Id. The Court considered the Parole Board's procedure of explaining the reasons for its denial of 
parole as a guide for future behavior sufficient to satisfy due process. Id.

2518. Id. at 2107 n.6.
2519. Id. at 2109-10 (Powell, J., concurring in part & dissenting in part) (applicability of due process to 

parole release determinations should not depend on wording of statute governing deliberations of Parole 
Board).

2520. Id. In contrast, the majority focused on the difference between the present conditions of the 
parolee facing revocation and the inmate seeking parole. See id. at 2105 (majority opinion) (crucial 
distinction between being deprived of liberty one has and being denied conditional liberty one desires).

2521. Id. at 2110 (Powell, J., concurring in part & dissenting in part).
2522. Id.; see Morrissey v. Brewer, 408 U.S. 471, 481 (1972) (whether procedural protections due 

depends on extent to which individual condemned to suffer grievous loss). Justice Powell also rejected the 
majority’s distinction based on the differences in the decisionmaking processes in parole release and parole 
revocation hearings. He reasoned that these differences, if they exist at all, should not be a consideration in 
defining a liberty interest, but only in determining the nature of the proceedings needed to protect that 
interest. 99 S. Ct. at 2110 (Powell, J., concurring in part & dissenting in part).

2523. Id. at 2111. In ruling that the notice provided was adequate, the majority stated that there was no 
claim that the notice given seriously prejudiced the inmates’ ability to prepare for hearings. Id. at 2107 n.6 
(majority opinion). Justice Powell noted, however, that the plaintiffs had made a claim of prejudice in the 
original complaint. Id. at 2111 (Powell, J., concurring in part & dissenting in part).

In his separate opinion, Justice Powell argued that the presence of a parole 
system alone is sufficient to create a liberty interest protected by due 
process.2519 Justice Powell focused on the liberty that the prisoner attains 
when he is paroled.2520 When a state adopts a parole system with general 
standards of eligibilty, a prisoner justifiably expects that he will receive parole 
if he meets those standards, and he may structure his prison behavior to 
satisfy them.2521 Therefore, according to Justice Powell, the parole release 
decision is just as important to the prisoner as any future parole revocation 
decision and is worthy of the same constitutional protection.2522

Justice Powell also disagreed with the majority’s conclusion that the notice 
for final hearings was adequate.2523 He argued that the present system, under 
which the inmate does not know the exact date of his hearing until the 
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morning it occurs, undermines the inmate’s ability to present evidence, call 
witnesses, and be represented by counsel.2524 Justice Powell, therefore, would 
have affirmed the court of appeals’ order that the Board provide notice of the 
hearings at least seventy-two hours in advance.2525

2524. Id. at 2111.
2525. Id. Justice Powell noted that the 72-hour notice requirement would impose only a minimal burden 

on the state. Id.
2526. Id. at 2111-22 (Marshall, J., with Brennan & Stevens, JJ., dissenting in part) (individual may be 

deprived of liberty if convicted of crime; when state enacts parole system and creates possibility of release 
upon satisfaction of certain conditions, initial deprivation of liberty is qualified).

2527. Id. at 2111 (all prisoners potentially eligible for parole have liberty interest protected by due 
process independent of statutory language that implements parole system).

2528. Id. at 2113 (whether individual currently enjoys freedom has no bearing on whether he has 
protected interest in securing and maintaining that liberty).

2529. Id. at 2114-15. As Justice Marshall pointed out, due process protections apply to both stages of 
the parole revocation decision even though the second inquiry involves a substantial degree of discretion. 
Id.; see Morrissey v. Brewer, 408 U.S. 471, 479-80 (1972) (prediction of individual’s ability to live in society 
not purely factual, but rather predictive and discretionary).

2530. 99 S. Ct. at 2116 (Marshall. J., with Brennan & Stevens, JJ., dissenting in part).
2531. Id. at 2116-17 (three considerations in determining specific dictates of due process: Private 

interest affected by official action, risk of erroneous deprivation of interest through procedures used, and 
government interest, including function involved and fiscal and administrative burdens of additional 
safeguards).

2532. Id. at 2119. Justice Marshall asserted that the notice requirement is necessary in order to allow the 
inmates to organize their evidence, call witnesses, and notify private counsel. Id.

2533. Id. at 2122. Justice Marshall argued that requiring the Board to enumerate the reasons for its 
decisions would not be unduly burdensome and would focus the Board’s attention on the statutory criteria, 
promote careful consideration of evidence, provide assurance that the decision was not capricious, and 
enable the inmates to improve their prospects for future parole. Id. at 2121-22.

2534. See 18 U.S.C. § 3651 (1976) (when defendant convicted of offense not punishable by death or life 

Justice Marshall, in a dissenting opinion, argued that the mere existence of 
a parole system qualifies the state’s ability to confine the inmates2526 and 
implicates a liberty interest protected by the fourteenth amendment.2527 First, 
Justice Marshall rejected the majority’s conclusion that a constitutional 
difference exists between the deprivation of a liberty presently enjoyed and the 
denial of a liberty sought.2528 Moreover, Justice Marshall stated that he was 
unable to understand why the nature of the decisionmaking process is of any 
importance in determining whether the Constitution protects an asserted 
liberty interest.2529

In analyzing the procedures necessary to protect an individual’s liberty 
interest, Justice Marshall criticized the majority’s emphasis on the likelihood 
that particular procedures would reduce the risk of error.2530 In Justice 
Marshall’s view, the majority should have considered the private interest 
affected by the official action, the burden that the procedures would impose 
on the Government, and the existence and appearance of procedural fair
ness.2531 Applying these considerations, Marshall would have required that 
the state provide the notice mandated by the court of appeals2532 and that the 
Parole Board provide a statement of the evidence relied upon in any decision 
denying parole.2533

PROBATION

Courts may suspend imposition or execution of a sentence and order that a 
prisoner be released subject to specific terms and conditions of probation.2534 
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Although the sentencing judge has broad discretion when imposing probation 
conditions,2535 any conditions imposed must have a reasonable relation to 
either the rehabilitation of the probationer or the protection of the public.2536 
Furthermore, the conditions must be sufficiently specific to provide the 
probationer with notice of those acts that will cause him to lose his liberty.2537 
Conditions that restrict constitutional rights are subject to particular scrutiny 
to ensure an actual relation to legitimate goals of probation.2538 This term in 
United States v. Workman2^ the Fourth Circuit held that in the absence of 
exigent circumstances, a probation officer may not conduct a warrantless 
search of a probationer even if probable cause to suspect a violation of the 
conditions of probation exists.2540 The court declined to follow an earlier 
decision of the Ninth Circuit that based a probation officer’s right to search 
on the “special relationship” between the probation officer and the probation
er.2541 The court noted, however, that the special relationship may lower the 
standard for determining whether there is probable cause to issue a search 
warrant.2542

imprisonment, court may suspend imposition or execution of sentence and place prisoner on probation); cf. 
United States v. Rodgers, 588 F.2d 651, 654 (8th Cir. 1978) (per curiam) (if probation revoked, court may 
require probationer to serve sentence imposed or lesser sentence; if sentence suspended, court may impose 
any sentence that it could have imposed originally).

2535. See United States v. Workman, 585 F.2d 1205, 1206 (4th Cir. 1978) (defendant convicted of 
distilling bootleg whiskey released on condition that he neither manufacture nor possess such whiskey); 
United States v. Frederickson, 581 F.2d 711, 712 (8th Cir. 1978) (per curiam) (defendant convicted of 
racketeering placed on probation on conditions that he not possess bookmaking materials, not rent 
premises for bookmaking, not participate in any gambling activity, and not subscribe to phone services 
without permission); 18 U.S.C. § 3651 (1976) (as condition of probation court may require payment of 
fine, restitution, or participation in community treatment programs).

2536. See United States v. Consuelo-Gonzalez, 521 F.2d 259, 265 (9th Cir. 1975) (en banc) (although 
probationer subject to greater limitations on constitutional freedoms than ordinary citizen, limitations 
must serve goals of probation); Porth v. Templar, 453 F.2d 330, 333 (10th Cir. 1971) (conditions must have 
reasonable relation to goals of producing law-abiding citizen and protecting public from continued criminal 
or antisocial behavior).

2537. See United States v. Dane, 570 F.2d 840, 844 (9th Cir. 1977) (sentencing judge’s warning that 
continuation of former life as mercenary could result in probation revocation gave probationer sufficient 
notice that handling weapons could result in probation revocation). An understanding that a violation of 
the law will lead to probation revocation is imputed to all probationers. Id. If the act is not criminal, 
however, the probationer cannot forfeit his liberty without fair warning. Informal conditions are therefore 
subject to close scrutiny to determine whether they provide the requisite warning. Id.

2538. See United States v. Consuelo-Gonzalez, 521 F.2d 259, 265 (9th Cir. 1975) (en banc) (requirement 
that probationer submit to search of person or property by any law enforcement officer does not serve ends 
of probation); Porth v. Templar, 453 F.2d 330, 334 (10th Cir. 1971) (condition prohibiting probationer 
from public speeches attacking constitutionality of tax laws valid to extent it prohibits probationer from 
encouraging others to violate tax laws).

2539. 585 F.2d 1205 (4th Cir. 1978).
2540. Id. at 1207-08. The probation officer had received a report that the probationer was keeping an 

illegal distillery on his property in violation of a condition of his probation. Id.
2541. See United States v. Consuelo-Gonzalez, 521 F.2d 259, 263 (9th Cir. 1975) (en banc) (dictum) 

(probationer previously convicted of possessory narcotics offenses could have been required to submit to 
warrantless search of her person by probation officer).

2542. 585 F.2d at 1207. The restriction on the authority of a probation officer to search does not 
preclude warrantless visits to the probationer’s home or place of employment. Id. at 1208.

Probation may be revoked when the probationer fails to comply with the 
conditions of probation even if the improper conduct does not involve 
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antisocial or dangerous behavior.2543 In Gagnon v. Scarpelli2544 the Supreme 
Court determined that before probation can be revoked, due process requires 
that the probationer receive preliminary and final revocation hearings similar 
to the hearings that Morrissey v. Brewer2545 mandates for parole revocation.2546 
These due process requirements have recently been supplemented by a newly 
promulgated federal rule of criminal procedure, effective December 1, 1980, 
that establishes the procedures for revocation or modification of probation.2547

Under the new rule, whenever a probationer is held in custody for a 
probation violation, he must be given a prompt hearing to determine whether 
there is probable cause to hold him for a revocation hearing.2548 Prior to this 
preliminary hearing the probationer must receive notice of the hearing and its 
purpose, and be informed of the alleged violation2549 and his right to 
representation by counsel.2550 The probationer must be allowed to appear at 
the hearing and present evidence in his own behalf.2551 If he requests it, the 
probationer shall have an opportunity to question witnesses who testify 
against him unless the magistrate determines that justice does not require the 
appearance of a witness.2552 If the magistrate finds that there is probable cause

2543. See United States v. Rodgers, 588 F.2d 651, 653-54 (8th Cir. 1978) (per curiam) (failure of 
probationer to file monthly reports and notify probation officer of change of address and employment goes 
to very heart of supervised program and justifies revocation of probation).

Revocation of probation on one conviction does not automatically revoke all other probation terms 
imposed on the probationer. See McGaughey v. United States, 596 F.2d 796, 797-98 (8th Cir. 1979) (per 
curiam) (revocation of one probation term does not revoke others or merge sentences into one period of 
confinement served pursuant to revocation of first probation term).

2544. 411 U.S. 778 (1973).
2545. 408 U.S. 471 (1972).
2546. 411 U.S. at 782 (potential loss of liberty mandates due process requirement of hearings). The 

hearings, however, need not meet all the requirements of a criminal proceeding. See United States v. Rilliet, 
595 F.2d 1138, 1140 (9th Cir. 1979) (per curiam) (no requirement that probationer be given immunity so 
that he may testify at revocation hearing without fear of self-incrimination regarding alleged crimes for 
which he was awaiting trial); Ryan v. Montana, 580 F.2d 988, 994 (9th Cir. 1978) (same), cert, denied. 440 
U.S. 934 (1979); Prellwitz v. Berg, 578 F.2d 190, 192 (7th Cir. 1978) (notice to probationer of general 
charge of absconding from supervision adequate to make probationer aware that he was also charged with 
more specific probation violations).

2547. Fed. R. Crim. P. 32.1 (effective December 1, 1980).
2548. Id. 32.1(a)(1). There need be no preliminary hearing if the probationer has not been taken into 

custody for his alleged probation violation, if the probationer is allowed to appear voluntarily or in 
response to a show cause order, or if the probationer is in custody pursuant to a new charge or subsequent 
offense. Advisory Committee Notes to Rule 32.1, supra note 1, at 102-103; see United States v. Tucker, 524 
F.2d 77, 78 (5th Cir. 1975) (per curiam) (requirement of preliminary hearing based on loss of liberty when 
probationer incarcerated).

2549. Fed. R. Crim. P. 32.1(a)(1)(A); cf. Kartman v. Parratt, 397 F. Supp. 531, 534 (D. Neb 1975) 
(allegations in motion to revoke probation must be sufficient to apprise probationer of conditions allegedly 
violated and dates and events that support charge).

2550. Fed. R. Crim. P. 32.1(a)(1)(D); cf. Gagnon v. Scarpelli, 411 U.S. 778, 790-91 (1973) (counsel 
should be appointed for indigent probationer if request based on timely and colorable claim that he did not 
commit alleged violation of probation conditions or that substantial reasons mitigate violation).

2551. Fed. R. Crim. P. 32.1(a)(1)(B); cf. Morrissey v. Brewer, 408 U.S. 471, 487 (1972) (at preliminary 
hearing parolee may appear, speak in his own behalf, and bring letters, documents, or individuals that can 
give relevant information).

2552. Fed. R. Crim. P. 32.1(a)(1)(C); cf. Morrissey v. Brewer, 408 U.S. 471, 487 (1972) (on parolee’s 
request, persons who have given adverse information must be available for questioning in presence of 
parolee unless hearing officer determines that informant might be harmed if identity disclosed). 
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to believe that the probationer has violated his probation conditions, the 
probationer will be held for a final revocation hearing.2553

A final revocation hearing must be held2554 within a reasonable time.2555 
The probationer must be given written notice of his alleged probation 
violation,2556 and notice of his right to counsel.2557 In addition, there must be 
disclosure of the evidence against him.2558 At the final hearing, the probation
er must have an opportunity to appear, present evidence in his own behalf,2559 
and question adverse witnesses.2560 Before the terms and conditions of 
probation may be changed to the probationer’s disadvantage, a hearing at 
which the probationer is represented by counsel is required.2561

Although the due process clause entitles a probationer to certain procedur
al protections, the assistance of appointed counsel is not required at every 
probation revocation hearing.2562 Before counsel will be appointed to assist at 
a revocation hearing, the probationer’s request must be based on a colorable 
claim that counsel is necessary to establish either that the probationer did not 
commit the alleged violation of probation conditions or that substantial 
reasons mitigate that violation.2563 Hearsay evidence with demonstrable

2553. Fed R. Crim. P. 32.1(a)(1). The hearing must be recorded stenographically or electronically. Id.
2554. Id. 32.1(a)(2). At the final hearing, the court determines whether the probationer has violated the 

conditions of his probation, and whether his probation should be revoked. Advisory Committee Notes to 
Rule 32.1, supra note 1, at 103-04. The Advisory Committee makes it clear that the hearing need not be as 
formal as a trial. For example, the usual rules of evidence need not apply, and probation can be revoked on 
evidence that falls short of establishing guilt beyond a reasonable doubt. Id at 104.

The court may revoke probation and send the probationer to prison if it finds that confinement is 
necessary to protect the public, that the probationer needs correctional treatment that will be most effective 
if he is confined, or that a failure to revoke probation would depreciate the seriousness of the probation 
violation. Id. at 105.

2555. Ordinarily, a reasonable time will be measured from the preliminary hearing or from the issuance 
of an order to show cause why probation should not be revoked. Advisory Committee Notes to Rule 32.1, 
supra note 1, at 104. What constitutes a reasonable time, however, must always be determined on the facts. 
Id.

2556. Fed. R. Crim. P. 32.1(a)(2)(A). Because this hearing will ultimately determine whether probation 
is actually revoked, the probationer receives greater protections than at the preliminary hearing. Advisory 
Committee Notes to Rule 32.1, supra note 1, at 104.

2557. Fed. R. Crim. P. 32.1(a)(2)(E).
2558. Id. 32.1(a)(2)(B). See also Advisory Committee Notes to Rule 32.1, supra note 1, at 104 (evidence 

against probationer need not be disclosed to him at preliminary revocation hearing stage).
2559. Fed. R Crim. P 32.1(a)(2)(C).
2560. Id. 32.1(a)(1)(D). In contrast to the preliminary hearing, the probationer need not specifically 

request the right to question adverse witnesses. Moreover, the court may not deny the probationer that 
right. Advisory Committee Notes to Rule 32.1, supra note 1, at 104.

2561. Fed. R. Crim. P. 32.1(b). The Advisory Committee explains that there are two circumstances in 
which the probationer should have the right to apply to the sentencing court to clarify or change his 
conditions: First, the probationer should be able to resolve a dispute over an ambiguous condition before he 
violates it; second, if the probation officer fails to properly perform his job, the probationer should have 
recourse to the sentencing court to clarify or modify a condition. Advisory Committee Notes to Rule 32.1, 
supra note 1, at 105.

2562. See Gagnon v. Scarpelli, 411 U.S. at 789-90 (need for counsel at revocation hearings determined 
by peculiarities of each case; whether counsel required in any particular case is question of fundamental 
fairness). But cf. Mempa v. Rhay, 389 U.S. 128, 134 (1967) (appointed counsel required at combined 
probation revocation and sentencing hearing because sentencing constitutes “critical stage" of criminal 
proceeding).

2563. Gagnon v. Scarpelli, 411 U.S. at 790. When deciding whether to appoint counsel, the court should 
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indicia of reliability may be admitted at revocation hearings,* 2564 and the right 
to a speedy trial does not apply to probation revocation proceedings.2565

consider the probationer’s ability to present his case effectively. Id. If the request for counsel is denied, the 
ground for refusal should be stated. Id. at 790-91 In Gagnon the probationer’s assertion that his admission 
of a probation violation was made under duress led the Court to remand the case. Id. at 791.

2564. See United States v. Burkhalter, 588 F.2d 604, 607 (8th Cir. 1978) (hearsay that is demonstrably 
reliable need not be subject to cross-examination and confrontation; letter from vocational instructor 
familiar with probationer and required by his job to monitor probationer’s behavior has necessary indicia of 
reliability); Prellwitz v. Berg, 578 F.2d 190, 192 (7th Cir. 1978) (records kept by state officials tn normal 
course of business on unsuccessful attempts by probation officers to locate probationer admissible to show 
violation of probation conditions).

2565. See United States v. Jackson, 590 F.2d 121, 123 (5th Cir.) (per curiam) (right to speedy trial does 
not apply in probation revocation proceedings because they are not “criminal proceedings”), cert, denied, 
99 S. Ct. 2012 (1979). Although 18 U.S.C. § 3653 (1976) provides that a probationer is entitled to a 
hearing "as speedily as possible after arrest,” the statute refers to the federal arrest for probation violation 
and not the arrest for the criminal act that constituted the probation violation.

2566. See United States v. Frederickson, 581 F.2d 711, 713 (8th Cir. 1978) (per curiam) (fourth 
amendment exclusionary rule inapplicable to probation revocation); United States v. Wiygul, 578 F.2d 577, 
578 (5th Cir. 1978) (per curiam) (exclusionary rule inapplicable to probation revocation hearings unless 
police harassment shown).

2567. United States v. Workman, 585 F.2d 1205, 1211 (4th Cir. 1978).
2568. Id. at 1209.
2569. Id. at 1210 (application of exclusionary rule to probation revocation hearings will result in 

approximately same potential for injury and benefit as its application in other criminal adjudicative 
proceedings).

2570. See, e.g., United States v. Rodgers, 588 F.2d 651, 653-54 (8th Cir. 1978) (per curiam) (no abuse of 
discretion to revoke probation for failure to report employment change and change of address and failure 
to file monthly reports even though probationer committed no new crime, was employed almost 
continuously, and resided in same town); United States v. Burkhalter, 588 F.2d 604, 606 (8th Cir. 1978) (no 
abuse of discretion in finding probationer violated condition that he live in halfway house and take 
vocational training when probationer failed to follow halfway house rules, was absent from school, and 
exhibited poor attitude toward class; behavior indicated unwillingness to follow rehabilitation program); 
United States v. Wiygul, 578 F.2d 577, 579 (5th Cir. 1978) (per curiam) (no abuse of discretion in revoking 
probation of individual convicted of possession and distribution of cocaine when probation violation 
directly related to drug trafficking); cf. Prellwitz v. Berg, 578 F.2d 190, 193 (7th Cir. 1978) (decision of 
probation agency not overturned unless agency acts arbitrarily or no probation violation as matter of law 
shown).

The circuits have split over the applicability of the exclusionary rule to 
probation revocation hearings. The Eighth and Fifth Circuits have followed 
prior cases in refusing to apply the exclusionary rule.2566 The Fourth Circuit, 
however, held this term that unconstitutionally seized evidence is inadmissi
ble in probation revocation hearings.2567 The court reasoned that probation 
revocation is an adjudicative criminal proceeding that can result in the 
probationer’s loss of liberty,2568 and concluded that the rationale underlying 
the application of the exclusionary rule in other adjudicative criminal 
proceedings also justifies its application in probation revocation hearings.2569

When reviewing a trial court’s decision to revoke probation, an appellate 
court will reverse the revocation decision only if there has been an abuse of 
discretion.2570
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V. Review Proceedings

NEW TRIAL

Under rule 33 of the Federal Rules of Criminal Procedure, a district court 
may grant a motion for a new trial if it is made within seven days of the 
verdict.2571 A motion for a new trial based on newly discovered evidence, 
however, may be granted by the district court within two years of judg
ment.2572 The ruling on a motion for new trial is within the discretion of the 
trial judge and will be reversed only for an abuse of discretion.2573

Generally, to obtain a new trial on the basis of newly discovered evidence, 
the defendant must show that: (1) the evidence was discovered after trial;2574 
(2) the failure to obtain the evidence was not the result of the defendant’s lack 
of due diligence;2575 (3) the evidence is material to the issues and not merely

2571. Fed. R. Crim. P 33; United States v. Lara-Hernandez, 588 F.2d 272, 275 (9th Cir. 1978) (per 
curiam) (new trial motion alleging ineffective assistance of counsel must be made within seven days); see 
United States v. Rojas, 574 F.2d 476, 476 (9th Cir. 1978) (per curiam) (filing motion for acquittal does not 
toll deadline for new trial motion; to preserve right to new trial defendant must make motion within seven 
days). Rule 33 permits the court to extend the time for filing a motion for new trial during the seven day 
period. Fed. R. Crim. P. 33.

2572. Fed. R. Crim. P. 33. While an appeal is pending, the district court may not grant a motion for a 
new trial. The court may consider the motion, however, and if it is inclined to grant the motion, it may 
certify that fact and seek a remand from the court of appeals. United States v. Fuentes-Lozano, 580 F.2d 
724, 726 (5th Cir. 1978) (per curiam); cf. United States v. Hitchmon, 587 F.2d 1357, 1359-60 (5th Cir. 
1979) (district court had no jurisdiction to conduct second trial while Government appeal of motion for 
new trial pending).

2573. United States v. Adamson, 592 F.2d 907, 908 (5th Cir 1979) (per curiam); United States v. 
Cardarella, 588 F.2d 1204, 1205 (8th Cir. 1978) (per curiam); see United States v. Eubanks, 591 F.2d 513, 
517 (9th Cir. 1979) (per curiam) (district court abused discretion in refusing to grant motion for new trial 
based on possible juror bias concealed during voir dire); cf. In re United States, 598 F.2d 233, 238 (D C. Cir. 
1979) (per curiam) (Government may not use mandamus to challenge district judge’s grant of new trial). 
Whether an evidentiary hearing on a new trial motion will be held is also committed to the discretion of the 
trial judge, as is the scope of any such hearing. See United States v. Cardarella, 588 F.2d at 1205 (per 
curiam) (whether new trial motion requires evidentiary hearing committed to discretion of trial judge); 
United States v. Van Deveer, 577 F.2d 1016, 1017 (5th Cir. 1978) (per curiam) (refusal of trial judge to 
inquire into self-incrimination claim of witness alleged to possess new evidence in evidentiary hearing on 
new trial motion not abuse of discretion).

2574. See United States v. Beasley, 582 F.2d 337, 339 (5th Cir. 1978) (per curiam) (testimony of 
witnesses who were available to testify at trial cannot support new trial motion), cert, denied, 440 U.S. 947 
(1979); United States v. Brown, 582 F.2d 197, 202 (2d Cir.) (burden on moving party to establish that 
evidence could not be discovered at or before trial), cert, denied, 439 U.S. 915 (1978).

2575. See, e.g., United States v. Rocco, 587 F.2d 144, 147-48 (3d Cir. 1978) (defendant’s failure to ask 
for immunity for witness who later agreed to testify not lack of due diligence; denial of new trial motion 
affirmed on other grounds); United States v. Robinson, 585 F.2d 274, 278-79 (7th Cir. 1978) (failure to call 
ballistics expert at trial to impeach Government expert constitutes lack of due diligence), cert, denied, 99 S. 
Ct. 2171 (1979); United States v. Beasley, 582 F.2d 337, 339 (5th Cir. 1978) (per curiam) (defendant’s 
strategy of failing to call witnesses who are later alleged to possess new evidence constitutes lack of due 
diligence), cert, denied, 440 U.S. 947 (1979); United States v. Brown, 582 F.2d 197, 202 (2d Cir.) (failure to 
call witness who was available for trial demonstrates lack of due diligence), cert, denied, 439 U.S. 915 
(1978); United States v. Bohr, 581 F.2d 1294, 1302-03 (8th Cir.) (failure to pursue voir dire questioning that 
would have revealed foreman’s conflict of interest constitutes lack of due diligence), cert, denied, 439 U.S. 
958 (1978); United States v. Bullock, 579 F.2d 1116, 1118 (8th Cir.) (per curiam) (failure to produce at trial 
photographs of site of violation demonstrates lack of due diligence), cert, denied, 439 U.S. 967 (1978). 
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cumulative or impeaching;2576 and (4) the evidence would probably result in 
acquittal.2577

When the motion for a new trial based on newly discovered evidence 
involves an allegation of prosecutorial misconduct, a more lenient standard is 
applied. In such cases, a defendant need not show that the newly discovered 
evidence would probably result in acquittal, but instead must demonstrate 
that there is a reasonable likelihood that the misconduct affected the 
judgment of the jury.2578 A similar test governing situations when newly 
discovered evidence indicates that perjury has been committed was suggested 
in 1928 by the Seventh Circuit in Larrison v. United States.2519 Under this test, 
a new trial may be ordered if the court is reasonably well satisfied that the 
witness’ testimony is false and that without it the jury might have reached a 
different conclusion.2580 This term in United States v. Robinson25i] the Seventh 
Circuit refused to order a new trial under the Larrison test when a defendant 
failed to satisfy the “due diligence” requirement.2582

2576. See, e.g., United States v. Runge, 593 F.2d 66, 73-74 (8th Cir. 1979) (per curiam) (alleged new 
evidence regarding perjured testimony of government official held to be merely cumulative or impeaching 
because unlikely to influence jury); Grace v. Butterworth, 586 F.2d 878, 881 (1st Cir. 1978) (testimony of 
alibi witness unavailable at trial that merely corroborated previous testimony held to be cumulative); 
United States v. Barone, 584 F.2d 118, 126 (6th Cir. 1978) (new evidence not sufficient to require new trial 
because it would have only minor bearing on credibility of prosecution witness), cert, denied, 439 U.S. 1115 
(1979); cf. United States v. Garner, 581 F.2d 481, 488 (5th Cir. 1978) (remand for determination whether 
testimony not heard at trial because of court’s refusal to subpoena witnesses would be cumulative).

2577. See United States v. Tempesta, 587 F.2d 931, 937-38 (8th Cir.) (testimony of handwriting expert 
did not warrant new trial because probably would not result in acquittal), cert, denied, 99 S. Ct. 2005 
(1978); United States v. Rocco, 587 F.2d 144, 148 (3d Cir. 1978) (alleged new evidence based upon easily 
impeachable testimony does not satisfy burden of showing that evidence would probably result in 
acquittal); Grace v. Butterworth, 586 F.2d 878, 881 (1st Cir. 1978) (testimony of new witness that merely 
corroborated previous testimony insufficient to support new trial motion because probably would not have 
changed verdict); United States v. Goehring, 585 F.2d 371, 373-74 (8th Cir. 1978) (prosecution witness’ 
recantation of testimony insufficient to justify new trial motion when strength of Government’s case made 
it unlikely that retrial would produce acquittal); United States v. Barone, 584 F.2d 118, 126 (6th Cir. 1978) 
(testimony of new witness that impeached prosecution witness did not create reasonable doubt of guilt 
sufficient to justify new trial), cert, denied, 439 U.S. 1115 (1979); United States v. Bohr, 581 F.2d 1294, 
1302-03 (8th Cir.) (new evidence that revealed conflict of interest of jury foreman unlikely to affect 
verdict), cert, denied, 439 U.S. 958 (1978).

At least one circuit also has held that a district court may properly refuse to grant a new trial motion 
when 1) the newly discovered evidence concerns only some of the counts on which the defendant is 
convicted; 2) the defendant has received concurrent sentences for his conviction on each count; and 3) an 
appellate court has previously upheld the sufficiency of the evidence as to counts for which no newly 
discovered evidence is offered. United States v. Adamson, 592 F.2d 907, 908 (5th Cir. 1979) (per curiam).

2578. See United States v. Runge, 593 F.2d 66, 73 (8th Cir. 1979) (per curiam) (knowing use of perjured 
testimony by prosecution requires new trial if any reasonable likelihood that false testimony affected 
judgment of jury); Ray v. United States, 588 F.2d 601, 603 (8th Cir. 1978) (alleged prosecutorial 
misconduct resulting in failure of codefendant to testify justifies new trial only if reasonable likelihood that 
new evidence would affect judgment of jury).

2579. 24 F.2d 82 (7th Cir. 1928).
2580. Id. at 87; see United States v. Gabriel, 597 F.2d 95, 99-100 (7th Cir. 1979) (Larrison inapplicable 

when new evidence did not establish perjury; defendant must meet normal standards for new trial motion, 
including requirement that new evidence would probably result in different verdict); United States v. 
Runge, 593 F.2d 66, 74 (8th Cir. 1979) (alleged perjury of minor character insufficient to satisfy Larrison 
test).

2581. 585 F.2d 274 (7th Cir 1978), cert, denied. 99 S. Ct. 2171 (1979).
2582. Id. at 277-78 (defendant who could have discovered perjury of prosecution witness in exercise of 

due diligence not entitled to new trial).
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MANDAMUS

Appellate courts are empowered to issue writs of mandamus by the All 
Writs Act.2583 Mandamus has traditionally been viewed as a drastic remedy to 
be employed only in extraordinary circumstances.2584 Courts of appeals 
typically use writs of mandamus to confine a lower court to its prescribed 
powers or to compel a lower court to exercise its authority when legally 
required to do so.2585 Mandamus may not be used, however, to correct mere 
errors in the rulings of lower courts.2586 To justify issuance of the writ, a 
petitioner must show that no alternative remedy is available2587 and that the 
right to the writ is clear and indisputable.2588 This Term in Helstoski v.

2583. 28 U.S.C. § 1651 (1976) (federal courts may issue all necessary and appropriate writs in aid of 
their jurisdictions and agreeable to principles and usages of law); see In re Halkin, 598 F.2d 176, 198-99 
(D.C. Cir. 1979) (writ of mandamus under § 1651 issued when no other adequate remedy available and 
issuance would not violate policy against piecemeal appeals).

2584. Kerr v. United States District Court, 426 U.S. 394, 402 (1976); see Helstoski v. Meanor, 99 S. Ct. 
2445, 2448 (1979) (whatever can be done without extraordinary writ may not be done with it; writ proper 
only when no practical remedy available).

2585. Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (plurality opinion) (quoting Roche v. 
Evaporated Milk Ass’n, 319 U.S. 21, 16 (1943)); see, e.g., United States v. Denson, 603 F.2d 1143, 1147 (5th 
Cir. 1979) (en banc) (mandamus appropriate remedy to correct illegal sentence); In re Halkin, 598 F.2d 
176, 197-98 (D.C. Cir. 1979) (mandamus appropriate to set aside restraining order prohibiting dissemina
tion of discovery results if clear abuse of judicial power and no alternative remedy available); In re 
Attorney Gen., 596 F.2d 58, 68 (2d Cir.) (mandamus appropriate to set aside contempt order issued against 
Attorney General for refusal to disclose identity of informants), cert, denied, 100 S. Ct. 217 (1979); In re 
United States, 584 F.2d 666, 667 (5th Cir. 1978) (mandamus appropriate to compel district court to comply 
with federal rule of evidence that representative of Government may remain in courtroom during hearing 
on admissibility of evidence); United States v. Gonzalez, 582 F.2d 1162, 1 165 (7th Cir. 1978) (mandamus 
appropriate to challenge district judge's refusal to recommend against deportation when judge mistakenly 
thought he lacked proper authority; writ denied on merits); In re Grand Jury Subpoenas, 581 F.2d 1103, 
1106 (4th Cir. 1978) (mandamus appropriate method for challenging district court’s dealings with grand 
jury); In re Grand Jury Proceedings, 580 F.2d 13, 17-18 (1st Cir. 1978) (mandamus proper avenue for 
seeking review of district court’s refusal to disclose grand jury transcripts); Smith v. United States, 577 
F.2d 1025, 1028 (5th Cir. 1978) (mandamus appropriate remedy if parole commission fails to hold 
revocation hearing within time limit required by statute).

Because mandamus is an extraordinary remedy, the denial of the writ is not necessarily dispositive of 
issues collateral to the petition. In In re Irving, 600 F.2d 1027 (2d Cir. 1979), the Second Circuit held that 
the denial of an application for mandamus sought by the Government to quash a district court subpoena 
did not govern the validity of a subsequent contempt order issued in response to the Government’s failure 
to comply with the subpoena. Id. at 1033-34. The court held that the propriety of the contempt order was 
to be independently determined. Id. at 1034.

2586. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (plurality opinion) (although showing 
of error may require reversal on appeal, not sufficient for writ of mandamus); In re United States, 598 F.2d 
233, 236 (D.C. Cir. 1979) (per curiam) (mandamus may not be used to correct erroneous interlocutory 
orders within district court’s jurisdiction).

2587. Helstoski v. Meanor, 99 S. Ct. 2445, 2448 (1979) (mandamus lies only when no other practical 
remedy); see Lane v. Hanberry, 593 F.2d 648, 649 (5th Cir 1979) (per curiam) (mandamus may not be 
used to compel judicial review of prison administrative decision when other remedies not exhausted); cf. 
United States v. Gonzalez, 582 F.2d 1162, 1 165 (7th Cir. 1978) (appeal of district judge’s refusal to 
recommend against deportation treated as mandamus motion because of questionable appellate jurisdic
tion).

2588. Helstoski v. Meanor, 99 S. Ct. 2445, 2448 (1979) (petitioner must satisfy burden of showing that 
right to writ is clear and indisputable); see In re Grand Jury Subpoena, 596 F.2d 630, 632 (4th Cir. 1979) 
(per curiam) (mandamus not warranted because petitioner failed to establish that “clear and indisputable 
right” abridged by subpoena requiring production of state tax records); In re Grand Jury Subpoenas, 581 
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Meanor2^ the Supreme Court held that the denial of a motion to dismiss an 
indictment for an alleged violation of the speech and debate clause may not be 
challenged by mandamus because such a ruling is a final order subject to 
direct appeal.* 2589 2590

F.2d 1103, 1107 (4th Cir. 1978) (writ not justified when petitioner failed to show clear and indisputable 
right abridged by district court's refusal to hold evidentiary hearing on allegations of grand jury abuse).

Mandamus may not be used to permit a Government appeal not otherwise allowable under the Criminal 
Appeals Act, 18 U.S.C. § 3731 (1976). See In re United States, 598 F.2d 233, 238 (D.C. Cir. 1979) (per 
curiam) (Government may not utilize writ of mandamus to review district court’s new trial order because 
writ in effect seeks appeal of order not allowable to Government under § 3731).

2589. 99 S. Ct. 2445 (1979).
2590. Id. at 2448.
2591. Id.
2592. 603 F.2d 1143 (5th Cir. 1979) (en banc).
2593. Id. at 1146. The case involved four police officers who were convicted of conspiracy to injure or 

intimidate a prisoner in the exercise of his constitutional rights. Although the conspiracy resulted in the 
prisoner’s death, the district court imposed a 10-year sentence, suspended its execution, and placed the 
defendants on probation. Id. at 1145. A panel of the Fifth Circuit found that the defendants could not be 
placed on probation because they had been convicted of an offense punishable by death or life 
imprisonment and federal law provided that probation would be improper in such circumstances. Id. at 
1145-46. Nevertheless, although the district court clearly exceeded its authority, the panel declined to issue 
the writ as a matter of discretion. Id. at 1145.

2594. Id. at 1147.
2595. 28 U.S.C. § 1291 (1976) (federal courts of appeals have jurisdiction of appeals from all final 

decisions of district courts except when direct review may be had in Supreme Court). A final order 
generally is one that terminates proceedings in the lower court. United States v. Venable, 595 F.2d 71, 74 
(3d Cir. 1978); see Simons v. United States, 592 F.2d 251, 252 (5th Cir. 1979) (per curiam) (denial of 
motion seeking return of materials seized by IRS not final because motion was attempt to suppress 
evidence in ongoing criminal proceedings); In re April 1977 Grand Jury Subpoenas, 584 F.2d 1366, 1368- 
70 (6th Cir. 1978) (en banc) (district court orders dealing with ongoing grand jury proceedings not final 
orders; appeal may be taken only after indictment and conviction or contempt citation), cert, denied, 440 
U.S. 934 (1979); In re Grand Jury Proceedings, 580 F.2d 13, 16-17 (1st Cir. 1978) (district court order 
regarding disclosure of ongoing grand jury proceedings not final). Because there is no constitutional right 
of appeal, a party seeking appellate review must satisfy the statutory requirements of § 1291. Abney v. 
United States, 431 U.S. 651, 656 (1977); United States v. Ritter, 587 F.2d 41, 42 (10th Cir. 1978); United 
States v. Valenzuela, 584 F.2d 374, 377 (10th Cir. 1978); cf. Estrada v. United States, 585 F.2d 742, 743 
(5th Cir. 1978) (per curiam) (without showing of good cause no constitutional right to reinstatement of 
appeal abandoned by defendant’s escape from prison).

Generally, the decision to issue a writ is within the discretion of the court 
to which the petition is addressed.2591 This term, however, the Fifth Circuit 
held that there are certain limitations on the degree of discretion that may be 
exercised. In United States v. Denson2592 the Fifth Circuit sitting en banc 
reversed a panel opinion that had refused to issue a writ of mandamus to 
correct an allegedly illegal sentence.2593 Although the court recognized the 
general principle that issuance of the writ is within the discretion of the 
appellate court, it held that when a district court exceeds its judicial authority 
in imposing sentence, the aggrieved party should be granted the writ almost as 
a matter of right.2594

APPEAL

Jurisdiction. Under 28 U.S.C. § 1291, the federal courts of appeals
have jurisdiction to hear an appeal of any final order issued by the federal 
district courts.2595 Although certain interlocutory orders in civil cases may be 
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appealed under 28 U.S.C. § 12 92,2596 review of interlocutory orders in 
criminal cases has not been given express statutory recognition.2597 Neverthe
less, the courts have occasionally allowed interlocutory appeals in criminal 
cases by giving the finality requirement a practical rather than technical 
construction.2598 This approach, first applied in Cohen v. Beneficial Industrial 
Loan Corp.,2599 authorizes appeals of interlocutory orders that are collateral 
to the main cause and that are final determinations of rights too important to 
be denied immediate review.2600 In general, however, the finality requirement 
has been narrowly construed when criminal proceedings are involved.2601

The Supreme Court has applied the Cohen doctrine in several different 
contexts. In 1977 the Supreme Court held in Abney v. United States2602 that

2596. 28 U.S.C. § 1292 (1976). Under § 1292(a) courts of appeals may review interlocutory orders 
concerning injunctions, receiverships, and admiralty and patent infringement cases. Under § 1292(b), tn 
civil cases the courts of appeals may review interlocutory orders certified by a district judge as involving a 
controlling question of law on which there is substantial ground for disagreement when immediate review 
would materially advance the ultimate termination of the litigation. Id.

2597. See In re April 1977 Grand Jury Subpoenas, 584 F.2d 1366, 1368 (6th Cir. 1978) (§ 1292 
extinguishes right to interlocutory appeal in noncivil cases), cert, denied, 440 U.S. 934 (1979).

2598. Gillespie v. United States, 379 U.S. 148, 152 (1964); see Cobbledick v. United States, 309 U.S. 323, 
326 (1940) (finality not technical concept but rather instrument of policy designed to achieve healthy legal 
system). In considering the finality requirement, courts are conscious of the congressional policy against 
piecemeal disposition of cases. See Coopers & Lybrand v. Livesay, 437 U.S. 463, 471 (1978) (finality rule 
reflects legislative judgment against piecemeal appellate disposition); In re April 1977 Grand Jury 
Subpoenas, 584 F 2d 1366, 1369 (6th Cir. 1978) (piecemeal disposition and separate review of component 
elements of criminal cases to be avoided), cert, denied, 440 U.S. 934 (1979). See generally Comment, 
Interlocutory Appeals in Criminal Cases: An Open But Closely Guarded Door, 66 Geo. L.J. 1163 (1978).

2599. 337 U.S. 541 (1949).
2600. Id. at 546; see Helstoski v. Meanor, 99 S. Ct. 2445, 2449 (1979) (denial of motion to dismiss 

indictment based on Speech or Debate Clause appealable); Abney v. United States, 431 U.S. 651, 662 
(1977) (denial of motion to dismiss indictment based on double jeopardy claim appealable); United States 
v. Venable, 585 F.2d 71, 75 (3d Cir. 1978) (defendant may plead collateral estoppel of previous acquittal as 
double jeopardy claim; dismissal appealable under Abney); cf. United States v. MacDonald, 435 U.S. 850, 
858-61 (1978) (denial of motion to dismiss based on speedy trial violation not final and not appealable); 
United States v. Denson, 588 F.2d 1112, 1126 (5th Cir.) (Government challenge to unauthorized sentence 
not collateral and not appealable under Cohen), aff d in part, rev’d in part on other grounds, 603 F.2d 1143, 
1145 (5th Cir. 1979) (en banc) (although not appealable, Government entitled to mandamus order for 
correction of illegal sentence); United States v. Ritter, 587 F.2d 41, 43 (10th Cir. 1978) (alleged collateral 
estoppel effect of previous administrative proceeding may not form basis for double jeopardy claim; denial 
of motion not final and not appealable); United States v. Valenzuela, 584 F.2d 374, 378 (10th Cir. 1978) 
(denial of motion to dismiss based on alleged violation of Justice Department policy regarding dual state- 
federal prosecutions not final under Cohen or Abney).

The collateral order doctrine articulated in Cohen also permits appeal of orders directed against third 
parties in cases where the appellant’s rights can be protected only if the third party is willing to risk 
contempt by disobeying the order. See Perlman v. United States, 247 U.S. 7, 12-13 (1918) (allowing appeal 
of interlocutory order directing court clerk to give United States Attorney exhibits filed by appellant in 
earlier civil litigation; without review, appellant would be "powerless to avert the mischief of the order"); 
cf. In re Attorney Gen., 596 F.2d 58, 62 (2d Cir.) (contempt order against Attorney General may not be 
reviewed under third-party contempt doctrine), cert, denied, 100 S. Ct. 217(1979).

2601. See DiBella v. United States, 369 U.S. 121, 126 (1972) (finality requirement important in criminal 
cases when delays caused by interlocutory appeals inimical to fair and effective administration of justice); 
United States v. Ritter, 587 F.2d 41, 42 (10th Cir. 1978) (same); In re April 1977 Grand Jury Subpoenas, 
584 F.2d 1366, 1370 (6th Cir. 1978) (finality rule has particular force in criminal prosecutions because 
delay fatal to vindication of criminal law), cert, denied, 440 U.S. 934 (1979); United States v. Valenzuela. 
584 F.2d 374, 377 (10th Cir. 1978) (interlocutory appeals should be avoided in criminal cases because of 
potential for disruption of judicial process).

2602. 431 U.S. 651 (1977).
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the denial of a motion to dismiss an indictment on double jeopardy grounds is 
an appealable order.2603 Because the double jeopardy clause protects the 
defendant from the burdens of a second criminal proceeding, the Court 
reasoned that its protection would be lost if review were delayed until after 
final judgment.2604 Similarly, this Term in Helstoski v. Meanor2605 the Court 
held that the denial of a motion to dismiss an indictment based on the speech 
and debate clause is appealable under the reasoning of Cohen and /ibney.2606 
In contrast, the Court last Term in United States v. MacDonald2601 held that 
speedy trial claims are not appealable under Cohen because the right to a 
speedy trial is neither collateral to the main cause nor inadequately protected 
by review after final judgment.2608

In addition to complying with substantive statutory requirements, an 
appellant must follow certain procedural rules in order to establish appellate 
jurisdiction. In a criminal case a defendant must file an appeal within ten days 
after entry of the challenged judgment or order.2609 The trial court may extend 
the ten-day period for an additional thirty days upon a showing of excusable 
neglect.2610 Jurisdiction for appeals by the Government arises under the 
provisions of the Criminal Appeals Act.2611 The Act removed all statutory 
barriers to Government appeals in criminal cases2612 and the only limitations 
to the Government’s right to appeal are those created by the double jeopardy 
clause.2613 Because the clause precludes retrial after an acquittal, the Govern-

2603. Id. at 662.
2604. Id. at 660-62.
2605. 99 S. Ct. 2445 (1979).
2606. Id. at 2449. The Court concluded that almost precisely the same issues are involved in a speech or 

debate claim as in a double jeopardy claim: both protect against the burden of having to defend oneself and 
therefore are collateral to the main cause and are lost if not reviewed prior to trial. Id. at 2448.

2607. 435 U.S. 850 (1978).
2608. Id. at 858-61.
2609. Fed. R. App. P. 4(b).
2610. Id.; see United States v. Lucas, 597 F.2d 243, 245-46 (10th Cir. 1979) (per curiam) (pro se 

defendant should be given opportunity to demonstrate excusable neglect); United States v. McKnight, 593 
F.2d 230, 231 (3d Cir. 1979) (excusable neglect is question of fact to be decided by district court); United 
States v. Rhodes, 579 F.2d 366, 367 (5th Cir. 1978) (per curiam) (case remanded to district court to 
determine whether untimely appeal could be heard under excusable neglect provision); cf. Canal Zone v. 
Castillo, 590 F.2d 114, 115 (5th Cir. 1978) (per curiam) (district judge’s conversion of habeas petition into 
motion for extension of time for appeal improper).

2611. 18 U.S.C. § 3731 (1976). The Act provides in pertinent part:

In a criminal case an appeal by the United States shall lie to a court of appeals from a decision, 
judgment, or order of a district court dismissing an indictment or information as to any one or 
more counts, except that no appeal shall lie where the double jeopardy clause of the United 
States Constitution prohibits further prosecution.

An appeal by the United States shall lie to a court of appeals from a decision or order of a 
district court suppressing or excluding evidence or requiring the return of seized property in a 
criminal proceeding, not made after the defendant has been put in jeopardy and before the 
verdict or finding on an indictment or information if the United States attorney certifies to the 
District Court that the appeal is not taken for purpose of delay and that the evidence is a 
substantial proof of a fact material in the proceeding.

Id.
2612. United States v. Wilson, 420 U.S. 332, 337 (1975); United States v. Humphries, 600 F.2d 1238, 

1241 (9th Cir. 1979).
2613. United States v. Wilson, 420 U.S. at 339; United States v. Humphries, 600 F.2d 1238, 1241 (9th 
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ment may not appeal the decision even if the judgment of acquittal itself or 
the legal rulings underlying the judgment were erroneous.* 2614 If a defendant is 
acquitted by a judge after a jury verdict of guilty, however, the Government 
may appeal because a reversal would merely reinstate the jury’s verdict.2615

Cir. 1979); cf. United States v. Snell, 592 F.2d 1083, 1084-85 (9th Cir. 1979) (under double jeopardy clause, 
conviction of conspiracy to commit bank robbery does not preclude prosecution for attempted bank 
robbery based on same incident), cert, denied, 99 S. Ct. 2889 (1979); United States v. Moore, 586 F.2d 
1029, 1032 (4th Cir. 1978) (appellate review of district court’s reversal of misdemeanor conviction before 
magistrate does not violate double jeopardy clause). See generally notes 1559-68 supra and accompanying 
text (double jeopardy).

2614. Sanabria v. United States, 437 U.S. 54, 69 (1978).
2615. United States v. Clemones, 577 F.2d 1247, 1255 (5th Cir. 1978); United States v. Schoenhut, 576 

F.2d 1010, 1018 (3d Cir.), cert, denied, 439 U.S. 964 (1978); see United States v. Scott, 437 U.S. 82, 91 n.7 
(1978) (Government appeal permitted only if reversal of judgment would not require retrial); United States 
v. Blasco, 581 F.2d 681, 683 (7th Cir.) (same), cert, denied, 439 U.S. 966 (1978).

2616. See, e.g., United States v. Boyce, 594 F.2d 1246, 1252 (9th Cir. 1979) (per curiam) (court refused 
to review validity of embezzlement conviction when sentence ran concurrently with sentence for 
unchallenged conspiracy conviction); United States v. Thomas, 593 F.2d 615, 622 (5th Cir. 1979) 
(concurrent sentence doctrine applied to avoid review of conversion conviction); United States v. Vega, 589 
F.2d 1147, 1155 (2d Cir. 1978) (travel act convictions).

2617. See United States v. Stewart, 579 F.2d 356, 358 (5th Cir. 1978) (per curiam) (affirming conviction 
carrying greatest sentence and refusing to consider convictions on other counts); United States v. Weiner, 
578 F.2d 757, 776 (9th Cir.) (per curiam) (under concurrent sentence doctrine, court need only find 
evidence sufficient to support conviction on one count when concurrent sentences involved; court 
nevertheless considered several counts because of complexity of case), cert, denied, 439 U.S. 981 (1978).

The concurrent sentence doctrine also may be used to avoid appellate review when defendants claim 
prejudice from multiplicitous counts. See United States v. Ramos Algarin, 584 F.2d 1193, 1198-99 (1st Cir. 
1978) (refusing to consider defendant’s claim of multiplicity when concurrent sentences imposed). 
Furthermore, at least one circuit held this term that erroneous jury instructions concerning some counts 
constituted harmless error when the sentences imposed for the challenged convictions were to run 
concurrently with sentences imposed for validly obtained convictions. See United States v. Herrera, 584 
F.2d 1137, 1143, 1150 (2d Cir. 1978).

2618. See United States v. Peters, 587 F.2d 1267, 1277 (D.C. Cir. 1978) (when defendant receives 
concurrent sentences on all counts and when substantial problems exist with respect to sufficiency of proof 
on one count, court should vacate conviction on that count).

2619. Id. at 1277.
2620. Benton v. Maryland, 395 U.S. 784, 789-90 (1969) (concurrent sentence doctrine not statement of 

Concurrent Sentence Doctrine. Even after an appellate court has estab
lished jurisdiction over an appeal, it may decline to review the validity of 
convictions under one or more counts of an indictment if the sentences 
imposed for the challenged convictions are to be served concurrently with 
sentences imposed for valid convictions.2616 Moreover, when review of 
multiple counts for which concurrent sentences have been imposed is sought, 
the affirmance of a conviction under one count may preclude review of the 
remaining counts.2617 In contrast to the general rule, when the defendant is 
serving a concurrent sentence the District of Columbia Circuit has adopted 
the practice of vacating convictions on counts that present substantial legal 
problems without considering the merits.2618 Under this approach, the court 
in its discretion may remand for resentencing when it believes that elimina
tion of the vacated count is likely to affect sentencing on the other counts.2619

The concurrent sentence doctrine is not a jurisdictional bar, but may be 
applied at the discretion of the court.2620 The rule is not applied when the 
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defendant might suffer substantial prejudice or when there is a substantial risk 
of adverse collateral consequences from an invalid but unreversed convic
tion.2621 This term in United States v. Rubin2622 2623 the Fifth Circuit, following a 
remand from the Supreme Court,2622 reconsidered its earlier application of the 
concurrent sentence doctrine and decided to review certain convictions 
because application of the doctrine might have an adverse effect on the 
defendant’s eligibility for parole.2624

jurisdictional rule); United States v. Greer, 588 F.2d 1151, 1154 (6th Cir. 1978) (concurrent sentence 
doctrine discretionary in nature); United States v. Ramos Algarin, 584 F.2d 562, 568 (1st Cir. 1978) 
(concurrent sentence not automatic bar to consideration of challenge to conviction); United States v. 
Mullens, 583 F.2d 134, 142 (5th Cir. 1978) (doctrine not jurisdictional bar but rather matter of discretion); 
see United States v. Brown, 583 F.2d 659, 661 n.2 (3d Cir. 1978) (although discretion to refuse to review 
counts under concurrent sentence doctrine, resolution of issues appropriate).

2621. Benton v. Maryland, 395 U.S. 784, 790 (1969) (concurrent sentence doctrine should not be 
applied when there may be adverse collateral consequences); United States v. Young Buffalo, 591 F.2d 506, 
512-13 (9th Cir.) (same), cert, denied. 99 S. Ct. 2178 (1979); United States v. Rubin, 591 F.2d 278, 280 (5th 
Cir. 1979) (same); see United States v. Magdaleno-Aguirre, 590 F.2d 814, 815 (9th Cir. 1979) (felony 
conviction running concurrently with misdemeanor would be reviewed given consequences of felony 
record). This term the Sixth Circuit refused to apply the concurrent sentence doctrine in a case that 
presented a significant question of statutory construction on which there was a diversity of view in other 
circuits. United States v. Greer, 588 F.2d 1151, 1154 (6th Cir. 1978), cert, denied, 440 U.S. 983 (1979).

2622. 591 F.2d 278 (5th Cir. 1979).
2623. See Rubin v. United States, 439 U.S. 810 (1978). The Supreme Court vacated the judgment and 

remanded the case because of the Solicitor General’s contention that the concurrent sentence doctrine had 
been erroneously applied. United States v. Rubin, 591 F.2d at 280.

2624. 591 F.2d at 280-81. The defendant, after his conviction on 103 counts charging him with 
embezzlement, racketeering, income tax evasion, and failure to keep labor union records, objected to the 
application of the concurrent sentence doctrine to avoid ruling on the propriety of two of the embezzlement 
counts. Id. He objected because offense severity—in this case computed by the amount of money 
embezzled—determines in part eligibility for parole under the Parole Commission guidelines. Id. at 281. 
Because the amount of money at issue in the two counts materially affected the offense-severity rating, the 
court held that the application of the concurrent sentence doctrine had been improper. Id. at 281-82. The 
court stressed, however, that its decision did not invalidate the concurrent sentence doctrine, but merely 
indicated that the doctrine might be applied less frequently in the future. Id. at 280 n.l.

2625. See, e.g., United States v. Lara-Hernandez, 588 F.2d 273-74 (9th Cir. 1978) (per curiam) (specific 
and timely objection required to preserve for review refusal to admit testimony of prosecution witness); 
Thomas v. Estelle, 587 F.2d 695, 698 (5th Cir. 1979) (failure to object to reading of previous convictions 
constitutes waiver); United States v. One 1963 Hatteras Yacht Ann Marie, 584 F.2d 72, 75 (5th Cir. 1978) 
(failure to object to testimony of prosecution witness at trial bars appellate review); United States v. 
Popejoy, 578 F.2d 1346, 1350 (10th Cir.) (failure to object to admission of defendant’s statements at arrest 
bars appellate review), cert, denied. 439 U.S. 896 (1978); United States v. Haynes, 573 F.2d 236, 241 (5th 
Cir.) (general objection to jury’s receipt of copy of indictment without raising specific grounds does not 
preserve issue for appellate review), cert, denied. 439 U.S. 850 (1978); Buckelew v. United States, 575 F.2d 
515, 520 (5th Cir. 1978) (right to appeal alleged unrecorded judicial misconduct not preserved when no 
objection made to incompleteness of trial record). See generally Fed. R. Evid. 103(a)(1) (objection to 
evidence must be presented at trial); Fed. R. Crim. P. 12(b) (objections relating to defects in indictment 
must be raised before trial); id. 12(f) (failure to raise defenses or objections at trial constitutes waiver); id. 30 
(objections to jury instructions must be raised before jury retires). See also United States v. Mann, 590 F.2d 
361, 371 (1st Cir. 1978) (hearsay objection raised at first trial does not preserve objection for second trial).

2626. See United States v. Miranda, 593 F.2d 590, 594 (5th Cir. 1979) (timely objection to prosecutor’s 

Preservation of Rights for Review. In order to obtain appellate review of
an alleged error in the trial court’s rulings or proceedings, a defendant 
normally must make a timely and specific objection.2625 This requirement is 
intended to give the trial judge the opportunity to correct the error before any 
harm results.2626 In the absence of a timely and specific objection, courts of 
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appeals will review alleged errors only under the stringent plain error 
standard.2627 State prisoners who bring habeas corpus petitions challenging a 
state conviction must demonstrate that they complied with the state’s 
contemporaneous objection rules to obtain federal review of the alleged 
error.2628 If the petitioner has not complied with the state’s objection rules, he 
must show cause for failing to object and prejudice from the error to obtain 
review in federal court.2629

improper comments necessary to give court opportunity to correct); United States v. Lara-Hernandez, 588 
F.2d 272, 274 (9th Cir. 1978) (per curiam) (purpose of requiring timely and specific objection to trial 
court's refusal to admit prosecution witness’ testimony is to allow trial judge to correct ruling).

2627. United States v. Larsen, 596 F.2d 347, 348 (9th Cir. 1979) (per curiam) (error to which no 
objection made must be plain and seriously prejudicial to permit review); United States v. Seidlitz, 589 F.2d 
152, 160 (4th Cir. 1978) (same), cert, denied. 441 U.S. 922 (1979); United States v. Lara-Hernandez, 588 
F.2d 272, 274 (9th Cir. 1978) (per curiam) (same); United States v. Montgomery, 582 F.2d 514, 519 (10th 
Cir. 1978) (same), cert, denied. 439 U.S. 1075 (1979); United States v. Dawson, 576 F.2d 656, 658 (5th Cir. 
1978) (same); Canal Zone v. Waldron, 574 F.2d 283, 285 (5th Cir. 1978)1 (same).

2628. Wainwright v. Sykes, 433 U.S. 72, 87-91 (1977); see Collins v. Auger, 577 F.2d 1107, 1108-10 (8th 
Cir. 1978) (objections at trial to admission of evidence sufficient to warrant habeas review under Sykes')-, cf 
Miller v. North Carolina, 583 F.2d 701, 705 (4th Cir. 1978) (no bar to review for failure to object when 
state law recognizes exception to duty to object if prosecutor’s remarks so grossly prejudicial that incurable 
by instruction).

2629. Wainwright v. Sykes, 433 U.S. 72, 87 (1977).
2630. Fed. R. Crim. P. 52(a). A reviewing court may avoid deciding whether a challenged action was 

error by deciding that the action was harmless in any event. See, e.g., United States v. Underwood, 588 
F.2d 1073, 1076 (5th Cir. 1979) (challenged admission of evidence harmless if error); United States v. 
Siegel, 587 F.2d 721, 727 (5th Cir. 1979) (prosecutor’s statements about veracity of defendant harmless if 
error); United States v. Brown, 583 F.2d 659, 670 n.5 (3d Cir. 1978) (questionable admission of evidence 
harmless if error), cert, denied, 440 U.S. 909 (1979); United States v. Jones, 580 F.2d 785, 789 (5th Cir. 
1978) (prosecutor’s failure to inform defendant of exculpatory evidence prior to trial harmless if error); 
United States v. Fritz, 580 F.2d 370, 378 (10th Cir. ¡978) (en banc) (trial court’s rulings harmless if error), 
cert, denied, 439 U.S. 947 (1978); United States v. Haynes, 573 F.2d 236, 239 (5th Cir.) (judge’s single 
comment regarding defendant’s failure to testify harmless if error), cert, denied. 439 U.S. 850 (1978).

2631. Fed. R. Crim. P. 52(b).
2632. Chapman v. California, 386 U.S. 18, 21-22 (1967). Compare United States ex rel. Allen v. Rowe, 

591 F.2d 391, 393 (7th Cir. 1979) (per curiam) (prosecutor’s references to defendant’s silence not harmless 
beyond reasonable doubt) and Henry v. United States, 590 F.2d 544, 547 (4th Cir. 1978) (“interrogation" 
of defendant by cellmate who was paid FBI informant not harmless beyond reasonable doubt), cert, 
granted, 100 S. Ct. 45 (1979) and United States v. Block, 590 F.2d 535, 542 (4th Cir. 1978) (admission of 
illegally obtained evidence not harmless beyond reasonable doubt) and Badger v. Cardwell, 587 F.2d 968, 
977 (9th Cir. 1978) (expulsion of defendant acting as own counsel from courtroom not harmless beyond 
reasonable doubt) and United States v. Harrigan, 586 F.2d 860, 863 (1st Cir. 1978) (instruction shifting 
burden to defense not harmless constitutional error) and United States v. Marks, 585 F.2d 164, 169-70 (6th

Harmless and Plain Error. Once a reviewing court finds error in the
proceedings below, it must decide whether the error requires reversal. In 
federal court reversal is required if the defendant made a timely and specific 
objection and the court finds that the error is not “harmless,”2630 or if the 
defendant failed to make a timely and proper objection and the error is 
considered to be “plain error.”2631

In considering whether an error is harmless, courts distinguish between 
constitutional and nonconstitutional errors. A constitutional error is harmless 
only if the court finds beyond a reasonable doubt that it did not contribute to 
the verdict.2632 A reviewing court may avoid deciding whether an error is of 
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constitutional dimension—or whether error occurred at all—by finding that, 
in any event, the challenged action was harmless beyond a reasonable 
doubt.2633 Some constitutional errors are reversible per se, however, and can 
never be found to be harmless.2634

Cir. 1978) (erroneous admission of codefendant’s extrajudicial statements not harmless beyond reasonable 
doubt when reasonable possibility that evidence contributed to verdict) and United States v. Apfelbaum, 
584 F.2d 1264, 1271-72 (3d Cir. 1978) (introduction of immunized grand jury testimony collateral to 
perjury charge not harmless constitutional error), cert. granted, 440 U.S. 957 (1979) and United States v. 
Bosch, 584 F.2d 1 1 13, 1122-24 (1st Cir. 1978) (erroneous admission of prior criminal activities not 
harmless beyond reasonable doubt) and United States v. Goldberg, 582 F.2d 483, 488-89 (9th Cir. 1978) 
(Brady violations reversible error unless harmless beyond reasonable doubt), cert, denied, 440 U.S. 973 
(1979) and United States v. Prescott, 581 F.2d 1343, 1350-52 (9th Cir 1978) (testimony concerning 
defendant’s refusal to permit search not harmless beyond reasonable doubt) and Patterson v. McCarthy, 
581 F.2d 220, 221 (9th Cir. 1978) (per curiam) (court’s refusal to permit impeachment of sole eyewitness 
constitutional error) and United States v. Lilley, 581 F.2d 182, 188 (8th Cir. 1978) (erroneous introduction 
of hearsay not harmless beyond reasonable doubt) and United States v. Meneses-Davila, 580 F.2d 888, 890- 
96 (5th Cir. 1978) (prosecutor’s comments regarding defendant’s silence not harmless beyond reasonable 
doubt even under “plain error” standard of review) and United States v. Edwards, 576 F.2d 1152, 1154-55 
(5th Cir. 1978) (per curiam) (prosecutor’s comments regarding defendant’s silence not harmless beyond 
reasonable doubt) with United States ex rel. Wilson v. Warden, 600 F.2d 66, 67-69 (7th Cir.) (erroneous 
admission of codefendant’s statement harmless when average juror would not have found state’s case less 
persuasive if testimony excluded), cert, denied, 99 S. Ct. 2892 (1979) and United States v. Fleming, 594 
F.2d 598, 605 (7th Cir.) (admission of codefendant’s extrajudicial statements not prejudicial beyond 
reasonable doubt), cert, denied, 99 S. Ct. 2863 (1979) and United States v. Muscarella, 585 F.2d 242, 248 
(7th Cir. 1978) (harmless error when no reasonable possibility that remarks regarding defendant’s silence 
contributed to verdict) and United States v. Johnson, 584 F.2d 148, 155 (6th Cir. 1978) (trial court’s 
restriction of voir dire harmless), cert, denied, 440 U.S. 918 (1979) and United States v. Bridwell, 583 F.2d 
1135, 1138-39 (10th Cir. 1978) (testimony regarding defendant’s silence at arrest constitutional error but 
harmless beyond reasonable doubt) and Wright v. Estelle, 572 F.2d 1071, 1072 (5th Cir. 1978) (per curiam) 
(en banc) (Thomberry, J., with Clark, Roney, Gee & Hill, JJ., concurring) (counsel’s refusal to let 
defendant testify harmless beyond reasonable doubt).

2633. See, e.g., United States v. Bobo, 586 F.2d 355, 366-68 (5th Cir. 1978) (admission of codefendant's 
confession with incriminating references to defendant deleted harmless error because overwhelming 
evidence of guilt and confession related to only 1 of 19 counts involving defendant), cert, denied, 99 S. Ct. 
1546 (1979); United States v. Muscarella, 585 F.2d 242, 250-51 (7th Cir. 1978) (prosecutor's argument 
allegedly shifting burden of proof to defendant rendered harmless by trial court’s jury instruction); United 
States v. Gresham, 585 F.2d 103, 109 (5th Cir. 1978) (introduction of first confession, if error, harmless 
beyond reasonable doubt given proper admission of second confession); Wilson v. Henderson, 584 F.2d 
1185, 1189 (2d Cir. 1978) (defendant’s statement at arrest, if improperly admitted, harmless beyond 
reasonable doubt because statement merely placed defendant at scene of crime and defendant’s presence 
confirmed by several eyewitnesses), cert, denied, 99 S. Ct. 2892 (1979); United States v. Hansen, 583 F.2d 
325, 332 (7th Cir.) (prosecutor’s comments that may have erroneously referred to defendant’s silence 
rendered harmless by trial court’s jury instruction), cert, denied, 439 U.S. 912 (1978); United States v. 
Vines, 580 F.2d 850, 852-53 (5th Cir.) (failure to amplify jury instruction, if error, harmless beyond 
reasonable doubt given overwhelming evidence of defendant’s guilt), cert, denied, 439 U.S. 991 (1978); 
United States v. Kazni, 576 F.2d 238, 242-43 (9th Cir. 1978) (admission of hearsay evidence, if error, 
harmless beyond reasonable doubt given overwhelming evidence of guilt).

2634. Chapman v. California, 386 U.S. 18, 23 (1967). Compare United States v. Kahn, 588 F.2d 964, 
965 (5th Cir. 1979) (per cunam) (failure to fully inform defendant of rule 11 rights in guilty plea hearing 
ground for automatic reversal) and Bittaker v. Enomoto, 587 F.2d 400, 402 (9th Cir, 1978) (denial of right 
of self-representation constitutional error requiring reversal per se) and Miller v. North Carolina, 583 F.2d 
701, 707 (4th Cir. 1978) (highly prejudicial racial comments by prosecutor requires automatic reversal) and 
United States v. Lopez, 581 F.2d 1338, 1341-42 (9th Cir. 1978) (right to unanimous verdict may not be 
waived) and United States v. Stewart, 576 F.2d 50, 55 (5th Cir. 1978) (prosecutor’s intentional admission of 
in-custody confession made without full Miranda warnings not harmless error regardless of overwhelming 
evidence of guilt) with Pacelli v. United States, 588 F.2d 360, 366 (2d Cir. 1978) (alleged error based on 
improper joinder of charge barred by double jeopardy clause and conspiracy count does not require
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Courts often fail to specify any particular standard for determining 
whether a nonconstitutional error is harmless,* 2635 and those courts that do 
formulate a standard do so in various ways. For example, some courts find an 
error harmless if it is more probable than not that the error did not materially 
affect the verdict,2636 or if it did not substantially influence the verdict.2637 
Other courts find an error harmless if it is highly probable that it did not 
contribute to the verdict.2638 Still others hold that an error is not harmless if it 
might have contributed to the verdict.2639 Under yet another test, an error is 
considered harmless only if it had no influence on the jury or only a very 
slight effect on the verdict.2640

reversal per se), cert, denied, 99 S. Ct. 2001 (1979) and United States v. Muscarella, 585 F.2d 242, 249-250 
(7th Cir. 1978) (prosecutor’s comments regarding defendant’s silence at trial do not require automatic 
reversal) and United States v. Buege, 578 F.2d 187, 189 (7th Cir.) (same), cert, denied, 439 U.S. 871 (1978) 
and United States v. Price, 577 F.2d 1356, 1362-64 (9th Cir. 1978) (trial court's improper limitation of 
cross-examination of prosecution witness does not require reversal per se) and United States v. Walls, 577 
F.2d 690, 698 (9th Cir. 1978) (defendant’s absence during discussion between judge and jury does not 
require automatic reversal), cert, denied, 439 U.S. 893 (1978).

2635. In a number of cases this term questions of harmless error were decided without identifying any 
particular standard for determining harmless error. See United States v. Greene, 591 F.2d 471, 477 (8th 
Cir. 1979) (failure to give requested instruction alerting jury to crucial role of eywitness identification of 
defendant reversible error); United States v. Rubin, 591 F.2d 278, 203 (5th Cir.) (failure to allow defendant 
to testify on issue of criminal intent reversible error), cert, denied, 100 S. Ct. 133 (1979); United States v. 
Santos, 588 F.2d 1300, 1303 (9th Cir.) (per curiam) (substitution of judge after jury began deliberations 
harmless error), cert, denied, 441 U.S. 906 (1979); United States v. Hiscott, 586 F.2d 1271, 1275 (8th Cir. 
1978) (failure to instruct jury regarding interstate commerce element of federal auto theft offense reversible 
error); United States v. Smith, 588 F.2d 111, 119 (5th Cir. 1979) (instruction improperly linking jury’s 
consideration of guilt for two codefendants reversible error); United States v. Kostoff, 585 F.2d 378, 380 
(9th Cir. 1978) (per curiam) (judge’s acceptance of requested jury instruction and revision of instruction 
after defense closing argument, rendering much of argument meaningless, reversible error); United States 
v. Frazier, 580 F.2d 229, 230-32 (6th Cir.) (judge’s comments during defense opening statement 
constituting demand that counsel certify defendant’s innocence reversible error), cert, denied, 439 U.S. 930 
(1978); United States v. Shepherd, 576 F.2d 719, 725 (7th Cir.) (prejudicial comments by judge after 
verdict but before jury polled harmless error), cert, denied, 439 U.S. 852 (1978).

2636. See United States v. Lyman, 592 F.2d 496, 499 (9th Cir. 1978) (improper remarks by prosecutor 
to jury harmless error), cert, denied, 99 S. Ct. 2864 (1979).

2637. See United States v. Ling, 581 F.2d 1 118, 1122-23 (4th Cir. 1978) (introduction of evidence 
relating to defendant’s prior arrest reversible error); United States v. Rodriguez, 573 F.2d 330, 333 (5th 
Cir. 1978) (erroneous elicitation of testimony regarding prison sentence of defendant’s husband harmless 
error).

2638. See United States v. Bosch, 584 F.2d 1113, 1117-18 (1st Cir. 1978) (erroneous admission of 
evidence of prior criminal acts harmless error given overwhelming evidence of guilt).

2639. See United States v. Rodriguez, 585 F.2d 1234, 1246 (5th Cir. 1978) (erroneous jury instructions 
harmless error with respect to two defendants given overwhelming evidence of guilt; reversible error with 
respect to two defendants when no other evidence to support conviction).

2640. See United States v. Halper, 590 F.2d 422, 433 (2d Cir. 1978) (harmful misjoinder of indictments 
reversible error); United States v. Underwood, 588 F.2d 1073, 1076 (5th Cir. 1979) (admission of evidence 
of prior acts harmless given overwhelming evidence of guilt); United States v. Check, 582 F.2d 668, 684 (2d 
Cir. 1978) (erroneous admission of hearsay testimony reversible error); United States v. Quinto, 582 F.2d 
224, 235 (2d Cir. 1978) (erroneous admission of witness’ prior statement reversible error); United States v. 
Fritz, 580 F.2d 370, 376 (10th Cir.) (en banc) (testimony of police officer that he knew defendant “from 
earlier spree” harmless error), cert, denied, 439 U.S. 947 (1978); United States v. Shepherd, 576 F.2d 719, 
723-24 (7th Cir.) (erroneous comment by judge after verdict but before jury polled harmless error), cert, 
denied, 439 U.S. 852 (1978).

Regardless of which standard is applied, however, courts will frequently 
consider the weight of the properly admitted evidence in judging the 
prejudicial effect of an alleged error. An error often will be found harmless if 
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other evidence is so overwhelming that the verdict would have been the same 
had the error not occurred.2641 On the other hand, if other evidence is less 
than overwhelming, the error is less likely to be held harmless even when the 
evidence might be sufficient to support a conviction.2642 Moreover, the 
cumulative impact of errors that might be held harmless when considered 
independently may be sufficient to require reversal.2643 An error that might

2641. See, e.g., United States v. Warren, 594 F.2d 1046, 1049 (5th Cir. 1979) (prosecutor’s remark 
harmless because of curative instruction and overwhelming evidence of guilt); United States v. Phillips, 593 
F.2d 553, 557 (4th Cir. 1978) (admissions of allegedly illegal evidence), cert, denied, 99 S. Ct. 2169 (1979); 
United States v. Runge, 593 F.2d 66, 69 (8th Cir. 1979) (per curiam) (admission of evidence without 
limiting instruction); United States v. Corcione, 592 F.2d 111, 118 (2d Cir.) (admission of evidence 
obtained without warrant), cert, denied, 99 S. Ct. 1545 (1979); Burkhart v. Lane, 591 F.2d 333, 334 (6th 
Cir. 1979) (admission of redacted confession of codefendant); United States v. Marcantoni, 590 F.2d 1324. 
1330-31 (5th Cir.) (admission of evidence allegedly obtained illegally), cert, denied, 441 U.S. 937 (1979); 
United States v. Cifarelh, 589 F.2d 180, 185 (5th Cir. 1979) (admission of codefendant’s grand jury 
testimony at trial without opportunity for cross-examination); United States v. King, 587 F.2d 209, 212 
(5th Cir.) (per curiam) (allegedly prejudicial statements by prosecutor), cert, denied, 99 S. Ct. 1536 (1979); 
United States v. Hall, 587 F.2d 177, 182 (5th Cir.) (admission of evidence allegedly obtained without 
warrant), cert, denied, 99 S. Ct. 2405 (1979); United States v. Ballard, 586 F.2d 1060, 1062 (5th Cir. 1978) 
(admission of hearsay statement); United States v. Ramos Algarin, 584 F.2d 562, 565 (1st Cir. 1978) 
(failure to disclose favorable agreement between Government witness and prosecution, if error, harmless 
given unimportance of testimony and other evidence of guilt); United States v. Bridwell, 583 F.2d 1135, 
1139 (10th Cir. 1978) (prosecutor’s comments on defendant’s refusal to waive Miranda rights); United 
States v. McCrea, 583 F.2d 1083, 1086 (9th Cir. 1978) (per curiam) (admission of improper evidence); 
United States v. Ullrich, 580 F.2d 765, 773 (5th Cir. 1978) (admission of testimony concerning allegedly 
unconstitutional lineup); United States v. Fritz, 580 F.2d 370, 376 (10th Cir.) (en banc) (error in admission 
of testimony), cert, denied, 439 U.S. 947 (1978); United States v. Mahler, 579 F.2d 730, 736 (2d Cir. 1978) 
(prosecutor’s use of prior convictions to impeach defendant), cert, denied, 439 U.S. 991 (1979); United 
States v. Tanu, 578 F.2d 896, 903 (2d Cir. 1978) (trial court’s unbalanced summary of evidence mentioning 
only prosecution's case); United States v. Buege, 578 F.2d 187, 189 (7th Cir.) (prosecutor’s indirect 
reference to defendant’s failure to testify), cert, denied, 439 U.S. 871 (1979); United States ex rei. Moore v. 
Illinois, 577 F.2d 411, 413 (7th Cir. 1978) (error in admission of pretrial identification), cert, denied, 440 
U.S. 919 (1979); United States v. Gibson, 575 F.2d 556, 558-60 (5th Cir. 1978) (prosecutor’s use of 
defendant's prior uncounseled conviction), cert, denied, 439 U.S. 898 (1979); United States v. Haynes, 573 
F.2d 236, 239 (5th Cir.) (trial judge's comment during cross-examination that defense counsel could 
overcome evidentiary problems by putting defendant on stand harmless beyond reasonable doubt given 
curative instruction and overwhelming evidence of guilt), cert, denied, 439 U.S. 850 (1978).

By similar reasoning, the improper admission of evidence that is merely cumulative also will be held 
harmless. See United States v. Hansen, 583 F.2d 325, 333 (7th Cir.) (possibily erroneous admission of 
evidence harmless because evidence cumulative in nature), cert, denied, 439 U.S. 912 (1978); United States 
v. Levy, 578 F.2d 896, 902 (2d Cir. 1978) (same).

2642. See United States v. Massey, 594 F.2d 676, 681 (8th Cir. 1979) (prosecutor's misuse of statistics to 
prove that hair sample matched defendant’s not harmless when prosecution case not very strong); United 
States v. Bosch, 584 F.2d 1113, 1123 (1st Cir. 1978) (ineffective assistance of counsel not harmless when 
evidence of guilt not overwhelming); United States v. Vargas, 583 F.2d 380, 387-88 (7th Cir. 1978) 
(prosecutor's improper statements in closing argument reversible error when statements could have 
affected jury and Government's proof not overwhelming); United States v. Smith, 578 F.2d 1227, 1234-35 
(8th Cir. 1978) (improper admission of statements under coconspirator hearsay exception not harmless to 
one of four defendants when case against defendant not very strong); United States v. Edwards, 576 F.2d 
1 152, 1 155 (5th Cir. 1978) (per curiam) (prosecutor’s comments on defendant’s silence at arrest and at trial 
not harmless given weakness of other evidence).

2643. See Dunn v. Perrin, 570 F.2d 21, 25 (1st Cir.) (cumulative impact of improper definitions of 
reasonable doubt injury instructions not harmless when distinct possibility that jury misled), cert, denied, 
437 U.S. 910 (1978). But cf. United States v. Bohr, 581 F.2d 1294, 1304 (8th Cir. 1978) (cumulative impact 
of alleged errors no greater than sum of individual errors; reversal not warranted), cert, denied, 439 U.S. 
958 (1978). 
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otherwise require reversal may be rendered harmless by cautionary instruc
tions,2644 defense strategy,2645 or fortuitous circumstances.2646

The more stringent plain error standard applies when the defendant failed 
to raise a timely and specific objection during trial. In applying the plain error 
rule, a reviewing court will reverse a conviction only if it finds that the error 
has affected substantial rights of the defendant2647 or is otherwise substantially

2644. See United States v. Warren, 594 F.2d 1046, 1049 (5th Cir. 1979) (prosecutor’s expression of 
opinion regarding credibility of witness rendered harmless by judge’s corrective instruction); United States 
v. Jones, 592 F.2d 1038, 1043-44 (9th Cir.) (prosecutor’s misstatement of evidence rendered harmless by 
cautionary instruction), cert, denied, 99 S. Ct. 2179 (1979); United States v. Milham, 590 F.2d 717, 722-23 
(8th Cir. 1979) (district court’s denial of motions for severance rendered harmless by court's cautionary 
instructions to effect that rebutted evidence against one defendant could not be considered by jury against 
another); United States v. Wemrich, 586 F.2d 481, 496 (5th Cir. 1978) (prosecutor’s improper statement 
attesting to credibility of witness rendered harmless by judge’s prompt correction), cert, denied, 99 S. Ct. 
2041 (1979); United States v. Bosch, 584 F.2d 1113, 1117-18 (1st Cir. 1978) (improperly admitted 
statement rendered harmless by court’s immediate and comprehensive jury instructions); United States v. 
Bridwell, 583 F.2d 1135, 1139 (10th Cir. 1978) (prosecutor’s statement on defendant’s failure to testify 
rendered harmless in part by correcting instruction); United States v. Chiantese, 582 F.2d 974, 9K>-T1 (5th 
Cir. 1978) (previous improper instruction rendered harmless by correcting instruction), cert, denied, 99 S. 
Ct. 2030 (1979); United States v. Musgrove, 581 F.2d 406, 407 (4th Cir. 1978) (per curiam) (improper 
admission of evidence rendered harmless by correcting instruction); United States v. Kaplan, 576 F.2d 598, 
600 (5th Cir.) (action of codefendant in calling defendant as witness in violation of court's explicit order 
rendered harmless by court's prompt correcting instruction), cert, denied, 439 U.S. 1078 (1979). But see 
United States v. Vargas, 583 F.2d 380, 387-88 (7th Cir. 1978) (judge’s instruction insufficient to mitigate 
prejudice of prosecutor’s unsupported allegations concerning defendant’s prior criminal record)

2645. See United States v. Brown, 584 F.2d 252, 261 (8th Cir. 1978) (prosecutor’s questioning of witness 
raising issue of defendant’s exercise of right to remain silent harmless in part because defense counsel 
refused court's offer to give correcting instructions), cert, denied, 440 U.S. 910 (1979); United States v. 
Sanfilippo, 581 F.2d 1152, 1155 (5th Cir. 1978) (per curiam) (erroneous exclusion of evidence regarding 
witness’ previous perjury rendered harmless by cross-examination that brought information before jury); 
United States v. Heath, 580 F.2d 1011, 1019-20 (10th Cir. 1978) (prosecutor’s misrepresentation of facts 
rendered harmless by defense cross-examination).

2646. See United States v. Dixon, 593 F.2d 626, 629-30 (5th Cir. 1979) (Government witness’ improper 
reference to defendant’s right to remain silent rendered harmless by innocuous context, prosecutor’s 
subsequent avoidance of subject, curative instruction, defense strategy that encouraged line of questioning, 
and strong evidence of guilt); United States v. Brown, 584 F.2d 252, 261 (8th Cir. 1978) (prosecutor’s 
questioning that reflected on defendant’s failure to testify harmless because of Government’s failure to 
pursue questioning or to mention in closing argument and counsel’s refusal of instruction to jury to 
disregard inference from error), cert, denied, 440 U.S. 910 (1979); Prophet v. Duckworth, 580 F.2d 926, 
929 (7th Cir. 1978) (use of prior convictions for impeachment purposes improper but harmless beyond 
reasonable doubt because conviction inevitable even in light of defendant’s version of facts), cert, denied, 
440 U.S. 923 (1979); Canal Zone v. Jimenez, 580 F.2d 897, 898 (5th Cir. 1978) (per curiam) (inadmissible 
evidence harmless when case heard by judge rather than jury), cert, denied. 439 U.S. 990 (1978); Esquivel v. 
Estelle, 580 F.2d 814, 815 (5th Cir. 1978) (failure of defense counsel to inform defendant of right to appeal 
rendered harmless by judge so informing him); United States v. Kaplan, 576 F.2d 598, 600 (5th Cir. 1978) 
(although error for codefendant to call defendant as witness, prejudicial effect avoided when error of short 
duration and curative instruction given), cert, denied, 439 U.S. 1078 (1979).

2647. Fed. R. Crim. P. 52(b); see United States v. Gipson, 593 F.2d 7, 9 (5th Cir. 1979) (per curiam) 
(prosecutor’s questioning of defendant about missing alibi witnesses and statements to jury on defendant’s 
failure to call such witnesses not plain error); United States v. Rangel, 585 F.2d 344, 345 (8th Cir. 1978) 
(admission of documents in evidence as originals not plain error; no substantial rights affected and best 
evidence rule not applicable); United States v. Garrett, 583 F.2d 1381, 1387 (5th Cir. 1978) (unsolicited 
statement by witness concerning alleged misconduct of defendant that was not subject of indictment did 
not so affect substantial rights that it constituted plain error); United States v. Wentland, 582 F.2d 1022, 
1026 (5th Cir.) (failure of court to give sua sponte instruction neither affected defendant’s substantial rights 
nor deprived him of fair trial), cert, denied, 439 U.S. 1133 (1978); United States v. Parisien, 574 F.2d 974, 
977 (8th Cir. 1978) (per curiam) (failure of court to include within voluntary intoxication instruction 
statement concerning reasonable doubt not plain error affecting substantial rights of defendant). 
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prejudicial.2648 Some courts require that the error create serious deficiencies of 
fairness in the proceedings before reversal is warranted.2649

In determining whether an error is plain, courts will weigh its impact on 
the jury’s verdict in the context of the entire proceeding.2650 Thus, an error 
generally will not be considered plain if there is overwhelming evidence of 
guilt.2651 Moreover, although errors that are constitutional in nature may not 
be plain error per se,2652 courts have held some constitutional as well as 
nonconstitutional errors to be so destructive of a fair trial that reversal is 
always required.2653 Plain error will not be found, however, when the failure

2648. See United States v. Larsen, 596 F.2d 347, 348 (9th Cir. 1979) (per curiam) (error in admitting 
evidence of prior convictions to which no objection raised must be plain and seriously prejudicial before 
reversal required); United States v. Jones, 592 F.2d 1038, 1043-44 (9th Cir. 1979) (prosecutor’s 
misstatement of evidence not prejudicial and not plain error); United States v. Johnson, 585 F.2d 119, 127 
(5th Cir. 1978) (alleged error in excluding cross-examination of certain witnesses not plain error when 
defendant did not show that excluded testimony relevant; to constitute plain error, mistake must be so 
basic and prejudicial that justice cannot be done).

2649. See United States v. Gipson, 593 F.2d 7, 9 (5th Cir. 1979) (per curiam) (plain error must be 
obvious and substantial, involving serious deficiencies affecting fairness and integrity of proceedings; 
prosecutor’s statements and questioning of defendant concerning alibi witnesses insufficient to meet test); 
United States v. Lara-Hernandez, 588 F.2d 272, 274 (9th Cir. 1978) (per curiam) (plain error rule should 
be applied only in exceptional circumstances involving seriously prejudicial deficiencies affecting fairness; 
limitations on cross-examination insufficient to constitute plain error); United States v. Greene, 578 F.2d 
648, 654 (5th Cir. 1978) (plain error rule requires obvious and substantial deficiencies in justice; 
prosecutor’s improper comments insufficient to constitute plain error), cert, denied, 439 U.S. 1133 (1979); 
cf. United States v. Ellis, 595 F.2d 154, 162-63 (3d Cir. 1979) (court’s instruction that jury could consider 
lack of Miranda warnings and length of detention of witnesses and suspects in determining whether there 
was conspiracy by police officers to deprive citizens of civil rights not plain error), cert, denied. 100 S. Ct. 
75 (1979).

2650. See United States v. Miranda, 593 F.2d 590, 595 (5th Cir. 1979) (prosecutor’s closing argument 
suggesting that defendant should be found guilty because earlier jury had convicted coconspirator plain 
error; doubtful that any curative instruction could have erased prejudice); United States v. Harvey, 588 
F.2d 1201, 1203-04 (8th Cir. 1978) (improper use of defendant’s previous criminal record constituted plain 
error in light of the entire trial record); United States v. Ashley, 587 F.2d 841, 845 (6th Cir. 1978) (trial 
court’s blanket instruction suggesting that evidence same for all codefendants plain error given differences 
in proof for each defendant); United States v. Gilliland, 586 F.2d 1384, 1390-91 (10th Cir. 1978) 
(prosecutor’s impermissible inquiries into prior convictions of defendant plain error because of profound 
effect on defense); cf. United States v. Chandler, 586 F.2d 593, 599 n.3 (5th Cir. 1978) (trial court’s failure 
to charge that knowledge of interstate transportation necessary element to convict in prosecution for 
conspiracy to steal, transport, and receive gasoline from interstate pipeline not plain error), cert, denied, 
440 U.S. 927 (1979); United States v. Nelson, 582 F.2d 1246, 1249-50 (10th Cir. 1978) (trial court’s 
instruction permitting jury to consider quantity and purity of controlled substance in determining whether 
intent to distribute supported by evidence not plain error), cert, denied. 439 U.S. 1079 (1979); United States 
v. Haynes, 573 F.2d 236, 241-42 (5th Cir.) (transmission to jury of full 18-count indictment when only 7 
counts submitted for consideration not plain error given trial court’s limiting instructions and defense 
counsel’s reference to 18-count indictment in closing argument), cert, denied, 439 U.S. 850(1978).

2651. See United States v. Gipson, 593 F.2d 7, 9 (5th Cir. 1979) (per curiam) (prosecutor’s remarks not 
plain error given overwhelming evidence of guilt); United States v. Ramos Algarin, 584 F.2d 562, 569 (1st 
Cir. 1978) (court’s instruction that witness generally presumed to speak truthfully not plain error given 
strength of evidence against defendant, consistent testimony of Government witnesses, and other 
instructions that offset challenged instruction); United States v. Garrett, 583 F.2d 1381, 1387 (5th Cir. 
1978) (admission of unsolicited testimony not plain error given overwhelming evidence of guilt).

2652. Chapman v. California, 386 U.S. 18, 21-22(1967).
2653. See United States v. Chatman, 584 F.2d 1358, 1361 (4th Cir. 1978) (presence of alternate juror in 

deliberations per se plain error); United States v. Carroll, 582 F.2d 942, 944-45 (5th Cir. 1978) (trial court’s 
error in instructing jury on charges not contained in indictment plain error so basic to fair trial that reversal 
required per se); note 2634 supra.
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to raise a timely and proper objection was part of the defendant’s legal 
strategy.2654

HABEAS RELIEF FOR FEDERAL PRISONERS

The right to petition for a writ of habeas corpus is guaranteed by the 
Constitution of the United States.2655 The right is founded upon the principle 
that “in a civilized society, government must always be accountable to the 
judiciary for a man’s imprisonment.”2656 Although the judgments of trial and 
appellate courts are presumed to be valid,2657 habeas corpus relief provides a 
means by which persons detained may challenge the legal authority under 
which they are held.2658 The right to seek habeas relief is implemented 
pursuant to federal statutes codified at 28 U.S.C. §§ 2241-55 (1976). The 
authority granted in section 2241 also gives the federal courts jurisdiction to 
hear prisoners'challenges to the conditions of their confinement.

Jurisdiction and Venue. Federal courts are granted the power under 28
U.S.C. § 2241 to grant writs of habeas corpus to prisoners2659 in five 
circumstances.2660 In the special situation in which a federal prisoner claims

2654 See United States v. Handley, 591 F.2d 1125, 1128 (5th Cir. 1979) (prosecutor’s reference to 
coconspirators' guilty pleas not plain error given defense counsel’s emphasis on guilty pleas and failure to 
object); United States v. Hayes, 589 F.2d 811, 825 (5th Cir. 1979) (trial court’s refusal to submit insanity 
issue to jury not plain error given defense counsel’s withdrawal of defense); United States v. Canales, 585 
F.2d 137, 138-39 (5th Cir. 1979) (prosecutor’s allegedly improper comments regarding defendant’s failure 
to make exculpatory statements following Miranda warnings not error when matter first raised by defense 
counsel during questioning of defendant and no objection made); United States v. Shovea, 580 F.2d 1382, 
1390-91 (10th Cir. 1978) (prosecutor’s improper comments not plain error given defense counsel's decision 
not to move for corrective action as matter of trial tactics), cert, denied. 440 U.S. 908 (1979).

2655. U.S. Const, art. I, § 9, cl. 2 (“The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may require it.”).

2656. Fay v. Noia, 372 U.S. 391, 402 (1963) (granting habeas relief when petitioner’s confession coerced 
despite petitioner’s failure to file direct appeal).

2657. See Johnson v. Zerbst, 304 U.S. 458, 468 (1938) (when collaterally attacked, judgments carry 
presumption of regularity); United States v. Hollis, 569 F.2d 199, 206 (3d Cir. 1977) (basis of presumption 
regarding validity of trial court proceedings is interest in finality).

2658. Cf. Wright, Miller & Cooper, supra note 1, § 4261 at 589 (existence of writ of habeas corpus 
as challenge to legal detention is of “immemorial antiquity”).

2659. The person seeking the writ normally must sign the petition. Weber v. Garza, 570 F.2d 511, 513- 
14 (5th Cir. 1978) (pursuant to 28 U.S.C. § 2242, habeas petition must normally be signed by person for 
whose relief it is intended; “next friend” filing permissible only in special circumstances because of danger 
of unauthorized practice of law).

2660. 28 U.S.C. § 2241(c) (1976) provides-.

(c) The writ of habeas corpus shall not extend to a prisoner unless
(1) He is in custody under or by color of the authority of the United States or is committed 

for trial before some court thereof; or
(2) He is in custody for an act done or omitted in pursuance of an Act of Congress, or an 

order, process, judgment or decree of a court or judge of the United States; or
(3) He is in custody in violation of the Constitution or laws or treaties of the United States: 

or
(4) He, being a citizen of a foreign state and domiciled therein is in custody for an act done 

or omitted under any alleged right, title, authority, privilege, protection, or exemption 
claimed under the commission, order or sanction of any foreign state, or under color thereof, 
the validity and effect of which depend upon the law of nations; or

(5) It is necessary to bring him into court to testify or for trial. 
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that his sentence was imposed in violation of the Constitution or laws of the 
United States, however, the proper remedy is technically not the grant of a 
writ of habeas corpus under section 2241 but rather the grant of a motion to 
vacate, set aside, or correct the sentence pursuant to 28 U.S.C. § 2255.2661 
Federal courts exercise considerable discretion in the disposition of petitions 
for collateral postconviction relief. Improperly pleaded section 2241 motions 
may be treated as section 2255 motions2662 and vice versa.2663 Pro se petitions 
are liberally construed as motions under sections 2241 or 2255.2664 On the 
other hand, courts may dismiss frivolous petitions,2665 successive identical 
petitions from the same petitioner,2666 and petitions raising issues already 
decided on direct appeal.2667

2661. 28 U.S.C. § 2255 (1976) provides in pertinent part:

A prisoner in custody under sentence of a court established by Act of Congress claiming 
the right to be released upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was without jurisdiction to impose 
such sentence, or that the sentence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court which imposed the sentence to 
vacate, set aside or correct the sentence.

2662. Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977), cert, denied, 435 U.S. 931 (1978).
2663. See United States v. Monteer, 556 F.2d 880, 880-81 (8th Cir. 1977) (per curiam) (district court 

properly treated § 2255 petition alleging failure to credit good time days as petition under § 2241; claim 
challenges execution of sentence, not sentence itself). It is important to note, however, the jurisdictional 
differences between the two sections. See notes 2668-72 infra and accompanying text. In Monteer, for 
example, the court construed the § 2255 petition as a § 2241 petition, but then dismissed for lack of 
jurisdiction under § 2241 because petitioner’s custodian was not within the territorial jurisdiction of the 
district court. 556 F.2d at 881.

2664. See Stead v. Link, 540 F.2d 923, 924-25 (8th Cir. 1976) (pro se "Motion for Declaratory Judgment 
and Petition for Writ of Habeas Corpus” properly construed as § 2255 motion to vacate sentence allegedly 
enhanced by prior invalid state convictions); Coronada v. United States Bd. of Parole, 540 F.2d 216, 216-17 
(5th Cir. 1976) (pro se attack on conditions of mandatory release liberally construed as collateral relief 
application).

2665. 28 U.S.C. § 2255 (1976) (court may dismiss petition without hearing when files and records 
conclusively show petitioner not entitled to relief).

2666. Id.; see Section 2255 Rules, supra note I, rule 9(b) (court not required to entertain successive 
motions for similar relief by same petitioner). But cf. Crockett v. United States, 593 F.2d 5, 7 (5th Cir. 
1979) (per curiam) (remand when district court dismissed petition pursuant to § 2255 rule 9(b) but court 
of appeals could find no record of prior consideration on merits); Lewis v. United States, 585 F.2d 915, 917 
(8th Cir. 1978) (reconsideration of refiled motion not barred by earlier failure to allege sufficient facts 
showing ineffective assistance of counsel; dismissal of initial petition not determination on merits).

2667. See Kaufman v. United States, 394 U.S. 217, 227 n.8 (1968) (if trial or appellate court has 
determined federal prisoner’s claim, discretion may be exercised against grant of § 2255 hearing); 
Kastenbaum v. United States, 588 F.2d 138, 139 (5th Cir. 1979) (per curiam) (dismissing petitioner’s claim 
that his conduct did not violate Hobb’s Act because issue had been litigated on appeal; ordering § 2255 
hearing to determine whether trial judge impermissibly curtailed defense counsel’s arguments).

2668. 28 U.S.C. § 2255 (1976). But see Section 2255 Rules, supra note 1, rule 9(a) (section 2255 motion 
may be dismissed if Government prejudiced by delay unless petitioner shows delay in filing not caused by 
lack of diligence). The implementing legislation provided that the Section 2255 Rules apply only to motions 
filed on or after February 1, 1977. 28 U.S.C.A. § 2071 (West Supp. 1979); see Bartlett v. United States, 574 
F.2d 1268, 1269 (5th Cir. 1978) (per curiam) (holding rule 9(a) inapplicable to motion filed prior to 
February 1, 1977; citing § 2071).

2669. 28 U.S.C. § 2255 (1976).

Petitions under section 2255 may be filed at any time,2668 and must be filed 
in the court that sentenced the petitioner.2669 The petition often is referred to 
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the original sentencing judge.2670 In contrast, petitions under section 2241 
may be filed either in the district court having jurisdiction over the 
petitioner’s custodian2671 or in the district of confinement.2672 The petitioner 
must be in custody in order for the court to have jurisdiction under either 
section 2255 or section 2241.2672

Issues Cognizable. Section 2255 grants subject matter jurisdiction to
federal district courts to consider postconviction petitions alleging one or 
more of the following errors: (1) a violation of the Constitution2674 or laws2675

2670. See United States v. Lacy, 586 F.2d 1258, 1262 (8th Cir. 1978) (en banc) (when petitioner’s 
§ 2255 motion alleges that new parole guidelines thwart intentions of sentencing judge, petition should be 
referred to sentencing judge); Farrow v. United States, 580 F.2d 1339, 1349-51 (9th Cir. 1978) (section 
2255 petitions asserting "Tucker" claims should ordinarily be decided bv_ sentencing judge).

In United States v. Tucker, 404 U.S. 443 (1972), the Supreme Court affirmed a court of appeals' 
decision on a § 2255 petition to remand the case for resentencing after the trial judge had considered prior 
invalid convictions in sentencing the petitioner. Id. at 448-49. The prior convictions were invalid under 
Gideon v. Wainwright, 372 U.S. 335 (1963). 404 U.S. at 446-48. Allegations that the sentencing judge 
considered prior convictions later found to be invalid under Gideon are thus often referred to as "Tucker" 
claims.

2671. 28 U.S.C. § 2241(d) (1976); see Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 495 (1973) 
(court having jurisdiction over petitioner’s custodian may issue writ even if prisoner confined outside 
court’s territorial jurisdiction); Blau v. United States, 566 F.2d 526, 527 (5th Cir. 1978) (per curiam) 
(same).

2672. 28 U.S.C. § 2241(d) (1976); see Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977) (§ 2241 
motion must ordinarily be filed in and heard by district court in whose jurisdiction petitioner is confined), 
cert, denied, 435 U.S. 931 (1978); United States v. Monteer, 556 F.2d 880, 881 (8th Cir. 1977) (per cunam) 
(same; citing Braden).

Before 1948, § 2241 provided the only avenue of collateral relief. Administrative problems arose 
because records and witnesses were located in the sentencing district rather than the district of 
confinement. District courts in districts where federal prisons are located were inundated with habeas 
corpus petitions. See United States v. Hayman, 342 U.S. 205, 212-14 (1952). In Hayman Chief Justice 
Vinson explained that § 2255 was enacted to meet these practical problems of judicial administration by 
permitting collateral attack in the district court that had imposed sentence, and was not intended to 
impinge upon the rights of collateral attack. Id. at 219.

2673. 28 U.S.C. §§ 2241(c)(1), 2255. “Custody” is not limited to physical imprisonment, but is 
interpreted broadly to encompass other restraints not generally shared by the public at large. See Carafas v. 
LaVallee, 391 U.S. 234, 238 (1968) (jurisdiction based on valid custody at time of application not defeated 
by subsequent unconditional release from custody because collateral consequences of conviction continue); 
Jones v. Cunningham, 371 U.S. 236, 240 (1963) (parole conditions constitute custody for habeas purposes); 
Addison v. United States, 589 F.2d 252, 253 (5th Cir. 1979) (per curiam) (petitioner’s § 2255 motion could 
be entertained when filed before release from parole); Baldwin v. Benson, 584 F.2d 953, 959-60 (10th Cir 
1978) (en banc) (parole conditions constitute custody within meaning of habeas corpus statute); note 2738 
infra.

2674. See Friedman v. United States, 588 F.2d 1010, 1016-17 (5th Cir. 1979) (per curiam) (jurisdiction 
established over petition alleging ineffective assistance of counsel at trial in violation of sixth amendment); 
Thor v. United States, 574 F.2d 215, 218 (5th Cir. 1978) (allegations of denials of compulsory process and 
effective assistance of counsel raise fifth and sixth amendment issues properly asserted in § 2255 petition).

2675. See Davis v. United States, 417 U.S. 333, 342-46 (1974) (construing § 2255 to allow collateral 
attack based on violation of federal law). In Davis, the Court reiterated the Hill v. United States, 368 U.S. 
424 (1962), test for determining the availability of collateral relief when the petitioner raises nonconstitu
tional allegations. Under this two-pronged test, the court considering the petition must inquire whether the 
petition raises an allegation of “a fundamental defect which inherently results in a complete miscarriage of 
justice,” and whether the alleged error “presents exceptional circumstances where the need for the remedy 
afforded by the writ of habeas corpus is apparent.” Davis v. United States, 417 U.S. at 346; see United 
States v. Harris, 592 F.2d 1058, 1060 (9th Cir 1979) (petitioner’s claim of district court’s noncompliance 
with procedural requirements of enhancement statute does not meet Davis test); Keel v. United States, 585 
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of the United States; (2) the lack of jurisdiction in the sentencing court;267& (3) 
the imposition of a sentence in excess of the maximum authorized by law;2«7 
or (4) the imposition of a sentence otherwise subject to collateral attack.2«« 
Under section 2241, petitioners also may raise issues concerning the condi
tions of their confinement that are distinct from the legality of the sentence 
itself.* 2676 2677 2678 2679 2680

F.2d 110, 113 (5th Cir. 1978) (en banc) (petitioner’s claim of technical violation of rule 11 at guilty plea 
hearing does not meet Davis standard); Howard v. United States, 580 F.2d 716, 720 (5th Cir. 1978) (same); 
Smith v. United States, 577 F.2d 1025, 1026 (5th Cir. 1978) (despite Parole Commission’s violation of 
parole statute, habeas relief denied due to lack of prejudice).

2676. 28 U.S.C. § 2255 (1976); see Domer v. Smith, 422 F.2d 831, 832 (7th Cir. 1970) (per curiam) 
(venue issue raises jurisdictional issue cognizable under § 2255). But see Williams v. United States, 582 
F.2d 1039, 1041-42 (6th Cir.) (petition raising venue issue fails to raise jurisdictional issue or meet Davis 
test), cert, denied, 439 U.S. 988 (1978).

2677. 28 U.S.C. § 2255 (1976). See generally notes 2344-51 supra and accompanying text (sentencing).
2678. 28 U.S.C. § 2255 (1976). Claims brought under this category must meet the Davis standard. See 

note 2675 supra. Failure to raise a claim under one of the first three categories or failure to allege error that 
meets the Davis test results in dismissal. See United States v. Addonizio, 99 S. Ct. 2235, 2241 (1979) 
(allegation that postsentencing change in parole commission policy frustrated trial court’s sentencing 
expectations does not meet Davis test, challenge federal jurisdiction, or allege violation of Constitution or 
federal law); Cook v. Hanberry, 592 F.2d 248, 249 (5th Cir.) (per curiam) (habeas corpus relief not 
available to prisoners complaining of mistreatment during legal incarceration because relief from unlawful 
imprisonment is sole habeas function), cert, denied, 99 S. Ct. 2866 (1979); Thor v. United States, 574 F.2d 
215, 221 (5th Cir. 1978) (failure to allow ex parte hearing under Federal Rule of Criminal Procedure 17(b) 
not constitutional error when petitioner did not request ex parte hearing and failed to object to presence of 
prosecutor at hearing).

2679. See Benites v. United States Parole Comm’n, 595 F.2d 518, 521 (9th Cir. 1979) (claim that parole 
board considered wrong factors in parole decision); Lambert v. Warden, 591 F.2d 4, 7-8 (5th Cir. 1979) 
(per curiam) (numerous claims challenging parole commission actions); Beck v. Wilkes, 589 F.2d. 901, 
903-04 (5th Cir. 1979) (per curiam) (claim that transfer to different facility unlawful); Davis v. Markley, 
589 F.2d 784, 785-86 (4th Cir. 1979) (claim that Bureau of Prisons erroneously calculated date of 
discharge); Hooker v. Klein, 573 F.2d 1360, 1364 (9th Cir.) (claim that issuance of extradition order 
improper), cert, denied, 439 U.S. 932 (1978).

2680. 99 S. Ct. 2235 (1979).
2681. Compare United States v. Lacy, 586 F.2d 1258, 1260-61 (8th Cir. 1978) (en banc) (claim that 

postsentencing revisions in federal parole policy thwarted intentions of sentencing judge properly raised in 
§ 2255 motion) with United States v. McBride, 560 F.2d 7, 11 (1st Cir. 1977) (petitions alleging that 
postsentence changes in Parole Commission policies thwart intentions of sentencing judge not properly 
brought under § 2255; sentencing court has no jurisdiction to consider such claims) and Wright v. United 
States Bd. of Parole, 557 F.2d 74, 79 (6th Cir. 1977) (same) and Andrino v. United States Bd. of Parole, 550 
F.2d 519, 520 (9th Cir. 1977) (per curiam) (same).

2682. 99 S. Ct. at 2243.
2683. Id.

This Term the Supreme Court decided two cases concerning section 2255 
subject matter jurisdiction. In United States v. Addonizio2bW the Court 
addressed an intercircuit conflict concerning the treatment of petitions 
alleging that postsentencing revisions in federal parole policy thwart the 
intentions of the sentencing judge.2681 The Court held that such claims do not 
provide a basis for relief under section 2255,2682 and therefore that the 
sentencing court has no jurisdiction to consider them.2683 The Court explicitly 
reserved the questions of the validity of the United States Parole Commis
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sion’s new guidelines2684 and the validity of the Commission’s denial of the 
petitioner’s parole application.2685

In United States v. Timmreck2(M the Court considered whether a convic
tion based on a guilty plea may be collaterally attacked when it can be shown 
that the judge violated rule 11 of the Federal Rules of Criminal Procedure26*1 
in accepting the plea. Timmreck’s section 2255 petition alleged that the trial 
judge had violated rule 11 by failing to inform Timmreck at the plea hearing 
of a mandatory special parole term provided by statute.2688 The Sixth Circuit 
granted Timmreck relief,2689 adhering to authority within that circuit for 
granting relief under section 2255 for rule 11 violations without requiring a 
showing of prejudice.2690 In so doing, the circuit court’s opinion in Timmreck 
explicitly rejected contrary authority from other circuits.2691 The Supreme 
Court reversed, holding that a showing that the “formal requirements” of rule 
11 were not met does not entitle a petitioner to collateral relief when there is 
no showing of prejudice.2692

Exhaustion and Waiver. Although there is no statutory requirement of
exhaustion of other remedies, prevailing judicial practice is to dismiss section 
2241 or 2255 petitions that present issues simultaneously being considered on 
direct appeal.2693 Petitions that are in effect surrogate appeals will be

2684. Id. The guidelines now appear at 28 C.F.R. § 2.20 (1979). The guidelines have undergone minor 
revisions since they were promulgated in 1973. Compare 28 C.F.R. § 2.20 (1979) with 28 C.F.R. § 2.20 
(1974).

2685. 99 S. Ct. at 2243. Presumably a petitioner could challenge the new guidelines or the Parole 
Commission’s denial of parole in a § 2241 petition filed in the district of confinement. See Andrino v. 
United States Bd. of Parole, 550F.2d 519, 520 (9th Cir. 1977) (per curiam) (§ 2241 provides proper vehicle 
for challenging parole board decisions); United States v. DiRusso, 535 F.2d 673, 675 (1st Cir. 1976) (same).

2686. 99 S. Ct. 2085 (1979).
2687 Rule 11 provides, inter alia, that the court must address the defendant personally and inform him 

of the penalties for the crime with which he is charged before a guilty plea may be accepted. Fed. R Crim. 
P 11(c)(1).

2688. 99 S. Ct. at 2086-87.
2689. Timmreck v. United States, 577 F.2d 372, 377 (6th Cir. 1978), rev'd, 99 S. Ct. 2085 (1979).
2690. See United States v. Wolak, 510 F.2d 164, 165-66 (6th Cir. 1975) (granting relief on § 2255 claim 

that trial court violated rule 11 by failing to adequately explain special parole term).
2691. 577 F.2d at 374; see Del Vechio v. United States, 556 F.2d 106, 112-13 (2d Cir. 1977) (§ 2255 

movant’s sentence vacated only if movant was prejudiced by rule 11 violation); United States v. Hamilton, 
553 F.2d 63, 65-66 (10th Cir.) (same), cert, denied, 434 U.S. 834 (1977); McRae v. United States, 540 F.2d 
943, 945-46 (8th Cir. 1976) (same), cert, denied, 429 U.S. 1045 (1977); Bell v. United States, 521 F.2d 713, 
715 (4th Cir. 1975) (same), cert, denied, 424 U.S. 918 (1976); Bachner v. United States, 517 F.2d 589, 595 
(7th Cir. 1975) (same). See generally Davis v. United States , 417 U.S. 333, 342-46 (1974) (to prevail, 
petitioner raising nonconstitutional claims must show alleged violation amounted to “fundamental 
defect”). See also Keel v. United States, 585 F.2d 110, 114 (5th Cir. 1978) (en banc) (judicial overstatement 
of maximum sentence at guilty plea hearing technical violation of rule 11; not entitled to attack plea 
when Davis prejudice standard not met); Howard v. United States, 580 F.2d 716, 719, 721 (5th Cir. 1978) 
(judge’s failure to explain nature of special parole did not invalidate voluntariness of petitioner’s guilty 
plea; Davis standard not met because petitioner advised by prosecutor about nature of special parole).

2692. 99 S. Ct. at 2087-88. The Court stressed the importance of finality in criminal proceedings as a 
basis for its decision. Id. at 2087-88.

2693. See Section 2255 Rules, supra note 1, rule 5 note (Advisory Committee Notes) (although there is 
no jurisdictional bar to entertaining § 2255 motions during pendency of direct appeal, orderly administra
tion of criminal law precludes consideration of motion in absence of exceptional circumstances; citing 
Womack v. United States, 395 F.2d 630, 631 (D.C. Cir. 1968) (per curiam). See also Benites v. United 
States Bd. of Parole, 595 F.2d 518, 521 (9th Cir. 1978) (petitioner seeking § 2241 relief required to exhaust 
administrative remedies before alleging unlawful denial of parole). 
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dismissed2694 unless filed to expedite certain reversal.2695 Furthermore, failure 
to raise issues in the proceedings prior to collateral review may result in a 
finding of waiver of the claim.2696

In Thor v. United States2697 the Fifth Circuit applied an exception to the 
general judicial practice of dismissing claims not raised on direct appeal.2698 
The petitioner alleged that he was denied both compulsory process to obtain 
witnesses and evidence and an ex parte hearing pursuant to rule 17(b) of the 
Federal Rules of Criminal Procedure.26" He further alleged that the failure to 
press these claims on direct appeal was due to the ineffective assistance of 
counsel.2700 The court ruled that the claims were proper subjects of collateral 
review if the petitioner could prove that the failure to raise the issues on direct 
appeal was due to counsel’s ineffectiveness.2701

Right to Legal Assistance. The sixth amendment right to counsel is not
available to section 2241 or 2255 petitioners filing claims for collateral relief 
because habeas corpus proceedings are independent civil suits.2702 Courts are 
required to appoint counsel, however, if an indigent petitioner is granted an

2694. Sunal v. Large, 332 U.S. 174, 178 (1947) (petition for writ of habeas corpus may not serve as 
appeal); see Hooker v. Klein, 573 F.2d 1360, 1364-65 (9th Cir.) (although habeas corpus not proper means 
for rehearing decided issues, finding of extraditability reviewable because not subject to direct appeal), cert, 
denied. 439 U.S. 932 (1978).

2695. See Sosa v. United States, 550 F.2d 244, 248-49 (5th Cir. 1977) (§ 2255 motion not impermissible 
surrogate appeal when employed to expedite case in wake of recently rendered Supreme Court decison 
mandating reversal of such convictions).

2696. See Farrow v. United States, 580 F.2d 1339, 1356-57 (9th Cir. 1978) (en banc) (dictum) (in 
absence of showing of cause and prejudice, petitioner’s failure to present information in mitigation of 
punishment at time of sentencing may waive subsequent § 2255 challenge to sentence); Barker v. United 
States, 579 F.2d 1219, 1225 (10th Cir. 1978) (voluntary, intelligent guilty plea waives allegation that use of 
prior invalid conviction mandates relief); Thor v. United States, 574 F.2d 215, 221 (5th Cir. 1978) 
(allegation of error for failure to hold ex parte hearing under Federal Rule of Criminal Procedure 17(b) for 
subpoenaing of witnesses waived when petitioner did not request ex parte hearing and did not object to 
presence of prosecutor at hearing); cf Pacelli v. United States, 588 F.2d 360, 363, 365 (2d Cir. 1978) 
(constitutional claim deemed waived only on showing of deliberate bypass of regular appellate channels), 
cert, denied, 99 S. Ct. 2001 (1979).

2697. 574 F.2d 215 (5th Cir. 1978).
2698. Id. at 219.
2699. Id. at 217.
2700. Id. at 218. The petitioner alleged that counsel’s decision not to raise the claims on appeal was 

made without petitioner’s consent and against his wishes. Id.
2701. Id. at 219.
2702. See Heflin v. United States, 358 U.S. 415, 418 n.7 (1959) (90-day period for filing for certiorari 

review of civil action applies to § 2255 motions and habeas petitions); Granville v. Hogan, 591 F.2d 323, 
324 (5th Cir. 1979) (per curiam) (denying petitioner’s claim of right to court-appointed counsel). See also 
Section 2255 Rules, supra note 1, rule 1 note (Advisory Committee Notes). The Advisory Committee Note 
explains that the legislative history of § 2255 supports the proposition that the habeas .petition is a further 
step in the movant’s criminal case. Id. This characterization provides significant benefits to the movant. 
For example, the § 2255 movant pays no filing fee, gains access to certain files, and may utilize discovery 
mechanisms in the district court for § 2255 proceedings. Id. The Committee cautions, however, that the 
congressional characterization of § 2255 as a further step in the criminal proceeding does not mean that all 
legal principles generally applicable to criminal trials govern § 2255 proceedings. Id. Hence, the rights to 
counsel, confrontation, and protection against self-incrimination are not necessarily available. Id. Despite 
the views of the Advisory Committee, the Fifth Circuit considers § 2255 proceedings to be similar to 
traditional habeas proceedings and views them as independant civil suits governed by civil statutes and 
rules. Ferrara v. United States, 547 F.2d 861, 862 (5th Cir. 1977). See generally 8A Moore’s Federal 
Practice 11 35.04 (2d ed. 1976).
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evidentiary hearing2703 or if counsel is necessary to enable the indigent 
petitioner to make full use of discovery.2704 Petitioners filing claims in forma 
pauperis under section 2255 are entitled to free transcripts of prior proceed
ings if the transcripts are relevant to the claim and the claim is not 
frivolous.2705 Similarly, petitioners proceeding in forma pauperis and asserting 
claims under section 2241 are entitled to pertinent documents or portions of 
the record without cost.2706

Evidentiary Hearings. District courts are required to hold evidentiary
hearings on section 2255 motions unless the record conclusively shows that 
the petitioner is not entitled to relief.2707 Such hearings may be conducted by 
federal magistrates2708 or district court judges.2709 A hearing is granted only 
when the court, assuming the facts alleged in the petition to be true, 
determines that the petitioner is entitled to relief.2710

In at least two decisions this term, circuit courts reversed lower court 
decisions denying section 2255 petitioners a hearing on their claims. In United 
States v. Guerra21u the petitioner claimed that his conviction was unconstitu
tional because of the ineffective assistance of retained counsel, but the district

2703. Section 2255 Rules, supra note 1, rule 8(c) & note (Advisory Committee Notes).
2704. Id. rule 6(a) & note (Advisory Committee Notes). Counsel also may be provided for appeal of an 

unsuccessful § 2255 motion. See Savage v. United States, 547 F.2d 212, 214 (3d Cir. 1976) (indigent 
petitioner granted appointed counsel pursuant to 18 U.S.C. § 3OO6A(g) (1976) on appeal of unsuccessful 
§ 2255 motion), cert, denied, 430 U.S. 958 (1977).

2705. 28 U.S.C. § 753(f) (1976). The Supreme Court has held that the nonfrivolity and necessity 
requirements of § 753(f) do not violate the Constitution. United States v. MacCollom, 426 U.S. 317, 328 
(1976) (due process does not require that indigent federal prisoner have unconditional right to obtain free 
transcripts).

2706. 28 U.S.C. § 2250 (1976); cf. 28 U.S.C. § 1915 (1976) (court may authorize without payment of 
costs commencement of any action, civil or criminal, by individual who in good faith files affidavit stating 
inability to pay).

2707. 28 U.S.C. § 2255 (1976). Compare Walker v. Warden, 588 F.2d 1090, 1094-96 (Sth Cir.) (hearing 
ordered on claim of violation of Interstate Agreement on Detainers Act because claim could not be 
disposed of on record), vacated as moot, 593 F.2d 21 (1979) and Kastenbaum v. United States, 588 F.2d 
138, 139-40 (5th Cir. 1979) (per curiam) (claim that trial court impermissibly restricted argument of 
petitioner’s attorneys required hearing because issue only partially litigated on appeal) and United States v. 
Disston, 582 F.2d 1108, 1110 (7th Cir. 1978) (claim that Government use of codefendant as informer 
prejudiced trial required hearing because record factually deficient) with United States v.Campisi, 583 F.2d 
692, 695 (3d Cir. 1978) (when claim alleges no facts beyond those in record, no hearing necessary) and 
United States v. Kelly, 581 F.2d 152, 153 (8th Cir. 1978) (per curiam) (when trial court’s own notes and 
recollections conclusively determine invalidity of petitioner's factual allegations, no hearing required). See 
also Fnedman v. United States, 588 F.2d 1010, 1017 (5th Cir. 1979) (per curiam) (dictum) (conclusory 
assertions of trial counsel’s inadequacies raised for first time in habeas petition may warrant dismissal 
without hearing).

2708. Orand v. United States, 602 F.2d 207, 207 (9th Cir. 1979) (magistrate may conduct hearing under 
§ 2255 rule 8(b) and 28 U.S.C. § 636(b)(1)(B) (1976)). The recent amendments to the Section 2255 Rules, 
effective August 1, 1979, make clear that a magistrate may perform the duties of a federal district court 
judge. Section 2255 Rules, supra note 1, rule 10 (as amended).

2709. 28 U.S.C. § 2255 (1976).
2710. Id.; see Friedman v. United States, 588 F.2d 1010, 1015 (5th Cir. 1979) (per curiam) (hearing 

required if factual allegations not conclusively refuted by record or trial judge’s knowledge or recollection 
when allegation, if true, would entitle petitioner to relief); Lewis v. United States, 585 F.2d 915, 917 (8th 
Cir. 1978) (same); Farrow v. United States, 580 F.2d 1339, 1354 (9th Cir. 1978) (en banc) (§ 2255 claim 
that invalid prior convictions enhanced sentence requires hearing only if judge, assuming prior convictions 
invalid, concludes sentence was inappropriate).

2711. 588 F.2d 519 (5th Cir. 1979).
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court denied relief without an evidentiary hearing.2712 The Fifth Circuit 
reversed, holding that the petitioner was entitled to a hearing because he 
raised serious questions about the effectiveness of his counsel at trial and the 
record did not adequately disclose the surrounding circumstances.2713 The 
court cited one incident in particular that sufficiently supported the petition
er’s claim to warrant a hearing. At his bond reduction hearing, Guerra wrote 
a note to the judge stating, “I just want to be with my children before you 
send me where you must.”2714 The note was admitted into evidence without 
objection,2715 and the prosecution emphasized the contents of the note in 
closing argument, implying that it was an admission of guilt.2716 The court 
stated that the hearing on remand should explore defense counsel’s failure to 
screen the note or to object to its introduction into evidence, as well as all 
other claims unexplained by the record that could merit relief.2717

In United States v. Marzgh’ano2718 the Third Circuit ordered a hearing on 
the petitioner’s claim that his guilty plea was involuntary.2719 The petitioner 
alleged that his attorney had promised that a guilty plea would result in a 
sentence to run concurrently with a state sentence the petitioner was then 
serving.2720 Supporting affidavits indicated that defense counsel may have 
falsely implied the existence of a special relationship with the the judge, 
whereby he had supposedly “fixed” the sentence.2721 The court of appeals, 
adhering to the Supreme Court’s holding in Machibroda v. United States,2722 
ruled that the petitioner was entitled to an evidentiary hearing because he had 
raised claims concerning purported occurrences outside the courtroom that 
were not reflected in the record and were not part of the trial judge’s personal 
knowledge.2723

Remedies and Appeal. Courts are required to “dispose of the matter as
law and justice require” when considering habeas petitions under section 
2 241.2724 The remedies available under section 2255 are discharge from 
custody, resentencing, or grant of a new trial.2725 Final orders under sections 
2241 and 2255 are appealable2726 within sixty days of entry of final judg-

2724. 28 U.S.C. § 2243 (1976); see Benites v. United States Parole Comm'n, 595 F.2d 518, 521 (9th Cir. 
1979) (new parole hearing granted because board considered wrong factors in denying parole); Davis v. 
Markley, 589 F.2d 784, 784 (4th Cir. 1979) (293-day period during which petitioner was on stay of 
execution of sentence counted as time served).

2725. 28 U.S.C. § 2255 (1976).
2726. Id. § 2253 (final order in habeas proceeding subject to review on appeal); id. § 2255 (order 

entered upon motion appealable as final order in habeas proceeding).
2727. Fed. R. App. P. 4(a).

ment.2727 Federal prisoners do not need a certificate of probable cause for

2712. Id. at 520.
2713. Id. at 521.
2714. Id.
2715. Id.
2716. Id.
2717. Id. at 521 n.l.
2718. 588 F.2d 395 (3d Cir. 1978).
2719. Id. at 396.
2720. Id. at 397.
2721. Id. at 398.
2722. 368 U.S. 487, 494-95(1962).
2723. 588 F.2d at 399.
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appeal.2728 If a prisoner has a habeas corpus petition pending on appeal, 
transfer of the prisoner to a different facility without a court order does not 
divest the court of appeals of subject matter jurisdiction.2729

2728. Payne v. United States, 539 F.2d 443, 445 (5th Cir. 1976) (per curiam), cert, denied. 429 U.S. 1103 
(1977). But cf. 28 U.S.C. § 2253 (1976) (state prisoner may not appeal federal denial of habeas relief unless 
judge who rendered order issues certificate of probable cause).

2729. See Cohen v. United States, 593 F.2d 766, 767 n.2 (6th Cir. 1979) (transfer of prisoner with habeas 
petition pending on appeal violates Federal Rule of Appellate Procedure 23(a) in absence of court order 
and does not divest court of appeals of subject matter jurisdiction).

2730. See Canady v. United States, 554 F.2d 203, 204 (5th Cir. 1977) (alleged violation of Federal Rule 
of Criminal Procedure 11 remanded for district court determination because not previously addressed by 
that court).

2731. See United States v. Gibson, 559 F.2d 934, 935 (4th Cir.) (per curiam) (appellate court chose to 
address rather than remand previously unraised issue whether trial court erred in imposing sentences for 
two firearms offenses when charges embraced single possession), cert, denied, 434 U.S. 987 (1977).

2732. 28 U.S.C. § 2254(a) (1976); see id. § 2241(c)(3).
2733. 428 U.S. 465 (1976).
2734. Section 2241 provides federal courts with the general power to grant writs of habeas corpus and 

§ 2254 defines the procedures that a state prisoner must follow to obtain a writ. 28 U.S.C. §§ 2241(d), 
2254 (1976). Under § 2241 federal courts may also issue writs of habeas corpus ad prosequendum to bring 
a prisoner to court for federal prosecution, and habeas corpus ad testificandum to produce a prisoner to 
testify in a federal case. Id. § 2241(c)(5).

2735. Id. § 2241(d).
2736. Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 495 (1973). Compare McClure v. Hopper, 

577 F.2d 938, 939-40 (5th Cir. 1978) (jurisdiction of court where petitioner filed not destroyed when new 
custodian named in another district of same state, despite petitioner’s transfer to different state), cert, 
denied, 439 U.S. 1077 (1979) with Breazeale v. Bradley, 582 F.2d 5, 6 (Sth Cir. 1978) (habeas petition filed 
in district court in Florida after petitioner extradited to Alabama dismissed for lack of jurisdiction).

2737. See 42 U.S.C. § 1983 (1976) (persons acting under color of state law who subject other persons to 

Issues raised on appeal of a denial of a habeas petition that were not 
addressed by the district court ordinarily will be remanded for district court 
determination.2730 In the interest of prompt disposition of a petition for habeas 
relief, however, courts of appeals may consider issues not first presented to 
the district court.2731

HABEAS RELIEF FOR STATE PRISONERS

Habeas corpus relief also is available, although to a more limited extent 
than for federal prisoners, to state prisoners alleging incarceration in violation 
of the Constitution, laws, or treaties of the United States.2732 Although the 
jurisdiction of federal courts over habeas petitions by state prisoners is similar 
to that for federal prisoners, stricter exhaustion requirements and the 
Supreme Court’s decision in Stone v. Powe//2733 sharply limit the kinds of 
claims by state prisoners that federal courts may consider.

Jurisdiction and Venue. Under 28 U.S.C. §§ 2241 and 22 54,2734 a state
prisoner may petition for a writ of habeas corpus in the district in which he is 
incarcerated or in the district in which he was convicted if both districts are in 
the same state,2735 or in the district that has jurisdiction over his custodian.2736 
A state prisoner may challenge only the fact and duration of his custody 
under the federal habeas corpus statutes; a challenge to conditions of 
confinement must be brought under 42 U.S.C. § 19 8 3.2737 Although “cus
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tody” does not require contemporaneous confinement in a prison within the 
jurisdiction of the court,2738 custody must involve “severe restraints on 
individual liberty.”2739 Federal courts may refuse to hear habeas petitions that 
present issues adjudicated in a petitioner’s earlier habeas proceedings2740 but 
must entertain petitions based on factual or other grounds not previously 
adjudicated unless the newly asserted grounds were deliberately withheld 
from the earlier petition.2741

deprivation of constitutional or federal rights shall be liable in action at law or suit in equity). An action 
under § 1983 is not meant to be a substitute for habeas corpus relief when the claimant is not in custody. 
See Hanson v. Circuit Court, 591 F.2d 404, 410 (7th Cir.) (petitioner who cannot maintain habeas action 
because not in custody similarly cannot maintain § 1983 challenge to conviction), cert, denied, 100 S. Ct. 
220 (1979); Cavett v. Ellis, 578 F.2d 567, 569 (5th Cir. 1978) (§ 1983 claim rejected when determined to be 
habeas petition without meeting custody requirement). But see Shipp v. Todd, 568 F.2d 133, 133 (9th Cir. 
1978) (per curiam) (§ 1983 claim challenging conviction permitted when no habeas claim available; no 
discussion of interrelation of two remedies).

2738. See Jones v. Cunningham, 371 U.S. 236, 243 (1963) (parole qualifies as custody); Helm v. Jago, 
588 F.2d 1180, 1181 (6th Cir. 1979) (same); note 2673 supra. Jurisdiction is not lost nor does the claim 
become moot if petitioner is released before federal adjudiction of the habeas corpus claim. See Carafas v. 
LaVallee, 391 U.S. 234, 237-38 (1968) (petitioner's claim not mooted by release from prison because 
collateral consequences of conviction remain); United States ex rel. Williams v. Morris, 594 F.2d 614, 615 
(7th Cir. 1979) (pending habeas corpus claims challenging statutory parole period added to plea-bargained 
sentences not moot even at expiration of parole period because collateral consequences of parole violations 
remain). Release on personal recognizance pending sentencing constitutes custody. Hensley v. Municipal 
Court, 411 U.S. 345, 351 (1973). A prisoner under another state’s detainer warrant is constructively in the 
custody of that state and may attack future confinement. Hanson v. Circuit Court, 591 F.2d 404, 409 (7th 
Cir.) (no constructive custody by state in which conviction challenged unless detainer issued by that state 
despite fact that second state in which petitioner incarcerated considers previous conviction in making 
parole decisions), cert, denied, 100 S. Ct. 220 (1979).

2739. Hensley v. Municipal Court, 411 U.S. 345, 351 (1973); see Hanson v. Circuit Court, 591 F.2d 404, 
407 (7th Cir.) (fine-only original conviction does not meet custody requirement despite expanding 
definition of term), cert, denied, 100 S. Ct. 220 (1979). Courts will not hear habeas corpus petitions of 
fugitives or escaped prisoners. See Quarles v. Alabama, 578 F.2d 1148, 1149 (5th Cir. 1978) (per curiam) 
(escape does not moot issue raised but disentitles petitioner to call upon resources of court; citing Molinaro 
v. New Jersey, 396 U.S. 365 (1970)); Gonzales v. Stover, 575 F.2d 827, 827-28 (10th Cir. 1978) (per 
curiam) (petitioner who fled before beginning sentence not in custody; policy favoring voluntary surrender 
precludes habeas relief); Taylor v. Egeler, 575 F.2d 773, 773 (6th Cir. 1978) (per curiam) (case temporarily 
moot when petitioner escaped after appealing from denial of habeas corpus).

2740. 28 U.S.C. § 2244(b) (1976); see McDonald v. Estelle, 590 F.2d 153, 155 (5th Cir. 1979) (claim of 
ineffective assistance of counsel cannot be raised again in habeas proceeding merely by varying factual 
allegations of counsel’s incompetence); Brown v. Wainwright, 576 F.2d 1148, 1149 (5th Cir. 1978) (per 
curiam) (successive petitions asserting similar fourth amendment violations denied). See also Section 2254 
Rules, supra note 1, rule 9(b) (successive petition may be dismissed if judge finds it fails to allege new or 
different grounds for relief).

2741. 28 U.S.C. § 2244(b) (1976); see United States ex rel. Hairston v. Warden, 597 F.2d 604, 608 (7th 
Cir.) (when facts supporting due process claim not explored in habeas corpus evidentiary hearing, renewed 
consideration appropriate), cert, denied. 100 S. Ct. 170 (1979).

2742. State prisoners seeking federal habeas corpus relief must assert that they are in custody pursuant 
to a state court judgment. 28 U.S.C. § 2254(a) (1976). But see Gully v. Kunzman, 592 F.2d 283, 286-87 
(6th Cir.) (petitioner in pretrial confinement may raise double jeopardy claim prior to final judgment or 
conviction in state court proceedings; jeopardy attaches when trial begins), cert, denied, 99 S. Ct. 2850-51 
(1979). See also Sedgwick v. Superior Court, 584 F.2d 1044, 1045 n.3 (D.C. Cir.) (although statutory 
provision removed federal habeas jurisdiction over persons convicted in District of Columbia Superior 
Court, habeas relief available in event of mistrial), cert, denied, 439 U.S. 1075 (1978).

Issues Cognizable. Prisoners in custody pursuant to a state court
judgment2742 may petition for a writ of habeas corpus only on the ground that 
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they are being held in violation of the Constitution, laws, or treaties of the 
United States.2743 Because of federalism concerns, federal courts will not 
review state judgments on issues of state law in habeas corpus proceedings 
unless such issues amount to constitutional questions.2744 Similarly, federal 
courts generally will not reexamine state court rulings on admissibility of 
evidence.2745

This Term in Jackson v. Virginia214b the Supreme Court slightly lessened 
the burden on habeas petitioners with sufficiency of evidence claims by 
overruling the Thompson v. Louisville2141 “no-evidence” test, which allowed 
relief only on a showing that the state court conviction was totally devoid of 
evidentiary support.2748 In Jackson the Court held that the proper inquiry is

2743. 28 U S.C. § 2254(a) (1976); see Adams v. Sampson, 588 F.2d 317, 318 (1st Cir. 1978) (allegation 
that evidence insufficient to convict merits habeas review only if dearth of evidence amounts to denial of 
due process); Echevarria v. Bell, 579 F.2d 1022, 1024-25 (7th Cir. 1978) (habeas review of claim that 
prisoner denied rights under interstate compact consented to by Congress proper because claim alleges 
violation of federal law); Landry v. Alabama, 579 F.2d 353, 354 (5th Cir. 1978) (contention that petitioner 
received longer sentence than codefendant who pleaded guilty not constitutional defect warranting habeas 
review); note 2660 supra.

2744. Wainwright v. Sykes, 433 U.S. 72, 81 (1977); see, e.g., Cox v. Hutto, 589 F.2d 394, 395 (8th Cir. 
1979) (per curiam) (failure of state court to comply with state law in criminal proceedings does not raise 
constitutional question of due process; habeas review denied); Harkins v. Wyrick, 589 F.2d 387, 391 (8th 
Cir. 1979) (Missouri Supreme Court’s interpretation of state statute denying prisoner credit for time served 
while awaiting federal trial binding on federal court); Helm v. Jago, 588 F.2d 1180, 1181 (6th Cir. 1979) 
(per curiam) (habeas review of jurisdictional issue that Ohio courts decided against petitioner denied); 
United States ex rel. Hubbard v. Hatrak, 588 F.2d 414, 416 (3d Cir. 1978) (state court’s holding on 
collateral estoppel in criminal case not subject to habeas review unless different result required by federal 
Constitution), cert, denied, 440 U.S. 974 (1979); Salemme v. Ristaino, 587 F.2d 81, 87 (1st Cir. 1978) (state 
court interpretation of state criminal statute binding on federal courts; federal review for constitutional 
error only); State ex rel. Bailey v. Shepard, 584 F.2d 858, 860-61 (8th Cir. 1978) (per curiam) (when 
extradition from one state to another under Uniform Criminal Extradition Act challenged, federal court 
may consider only whether (1) crime committed in demanding state, (2) person in custody is one charged. 
(3) fugitive in demanding state at time of crime, (4) extradition papers formally proper), cert, denied, 440 
U.S. 926 (1979); Von Atkinson v. Smith, 575 F.2d 819, 821 (10th Cir. 1978) (per curiam) (federal court 
may not review state court decision interpreting retroactivity of state statute, but may consider due process 
claim that petitioner convicted of one crime and sentenced for another); cf. Niemann v. Parratt, 596 F.2d 
316, 317 (8th Cir. 1979) (in exceptional cases, rules of sentencing adopted by state courts may give rise to 
cognizable constitutional question).

2745. See, e.g., Salemme v. Ristaino, 587 F.2d 81, 85-86 (1st Cir. 1978) (habeas relief from allegedly 
mistaken admission of testimony available only if admission made fair trial impossible); Pentecost v. 
Estelle, 582 F.2d 1029, 1031 (5th Cir. 1978) (same); Butts v. Wainwright, 575 F.2d 576, 578 (5th Cir. 1978) 
(declining to review whether testimony improperly admitted under Florida Uniform Business Records as 
Evidence Act).

2746. 99 S. Ct. 2781 (1979).
2747. 326 U.S. 199 (1960).
2748. 99 S. Ct. at 2787; see. e.g., Pilon v. Bordenkircher, 593 F.2d 264, 265 n.l (6th Cir. 1979) (habeas 

relief limited to convictions totally devoid of evidentiary support), vacated, 100 S. Ct. 7 (1979); Adams v. 
Sampson, 588 F.2d 317, 318 (1st Cir. 1978) (if direct constitutional violation alleged, habeas proceedings 
may consider state findings including adequacy of supporting evidence; if claim of unconstitutionahty is 
premised on insufficient evidence to convict, federal court’s only function is to determine existence of 
evidence in fact); Eleuterio v. Wainwright, 587 F.2d 194, 196 (5th Cir. 1979) (per curiam) (federal habeas 
relief not available to review sufficiency of evidence unless there is total absence of evidence to support 
conviction), cert, denied, 99 S. Ct. 3106 (1979); Moore v. Duckworth, 581 F.2d 639, 642 (7th Cir. 1978) 
(due process issue raised only if state court conviction totally devoid of evidentiary support), aff d per 
curiam, 99 S. Ct. 3088 (1979) (although appellate court erroneously applied Thompson standard. Jackson 
standard also not met). It is not apparent why the Supreme Court chose to deny certiorari in Eleuterio and 
on the same day enter the per curiam order in Moore.
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whether “after viewing the evidence in the light most favorable to the 
prosecution, any rational trier of fact could have found the essential elements 
of the crime beyond a reasonable doubt.”2749

In 1976 the Supreme Court held in Stone v. Powell2150 that when a state has 
provided the “opportunity” for “full and fair” litigation of a fourth amend
ment claim, a federal court may not grant habeas corpus relief for the state 
court’s failure to exclude evidence obtained in an unconstitutional search or 
seizure.2751 This Term in Rose v. Mitchell,2152 the Supreme Court held that the 
rationale of Stone should not be extended to bar federal court review of a 
habeas petition alleging racial discrimination in the selection of the foreman 
of the grand jury that indicted the petitioners.2753 Justice Blackmun’s opinion 
for a sharply divided Court2754 distinguished Stone on several grounds. First, 
unlike an alleged violation of the fourth amendment, which calls for judicial 
evaluation of the methods used by police to seize evidence, a claim that the 
grand jury selection process is infected with racial discrimination directly 
implicates the state judicial system in a constitutional violation.2755 Federal 
habeas review of such a claim is necessary to ensure that constitutional defects

2749. 99 S. Ct. at 2789.
2750. 428 U.S. 465 (1976).
2751. Id. at 494; see, e.g., Phillips v. Attorney General, 594 F.2d 1288, 1290 (9th Cir. 1979) (habeas 

review denied when petitioner afforded opportunity to challenge legality of search and seizure in state 
court); Pignone v. Sands, 589 F.2d 76, 79 (1st Cir. 1978) (habeas review denied when petitioner afforded 
two hearings and two separate appeals of fourth amendment claim in state court); Gorham v. Wainwright, 
588 F.2d 178, 179 (5th Cir. 1979) (per curiam) (denial of suppression motion and affirmance by state 
supreme court bars federal habeas review of claim); Tippet v. Roberts, 587 F.2d 373, 374-75 (8th Cir. 1978) 
(per curiam) (habeas petition properly dismissed when state court “squarely faced” fourth amendment 
issue); McDaniel v. Oklahoma, 582 F.2d 1242, 1244 (10th Cir.) (state court's harmless error ruling on 
fourth amendment claim precludes federal habeas review), cert, denied, 439 U.S. 969 (1978); Shane v. Iowa, 
581 F.2d 727, 728-29 (8th Cir. 1978) (relitigation of search and seizure issue in federal court barred by 
Stone); Breest v. Helgemoe, 579 F.2d 95, 104 (1st Cir.) (same), cert, denied, 439 U.S. 933 (1978); Brown v. 
Wainwright, 576 F.2d 1148, 1149 (5th Cir. 1978) (per curiam) (habeas review denied when state court 
heard evidence on and disposed of fourth amendment claim). See also Circuits Note: 1975-1976 Term, supra 
note 1, at 509-10 (discussing Stone).

2752. 99 S. Ct. 2993 (1979).
2753. Id. at 3002. The Court further held that the state prisoners failed to make out a prima facie case of 

discrimination in violation of the equal protection clause of the fourteenth amendment with regard to the 
selection of the grand jury foreman. Id. at 3009. See generally Castaneda v. Partida, 430 U.S. 482, 508 n.l 
(1977) (Powell, J., dissenting) (incremental benefit of providing habeas review of petition alleging racial 
discrimination in state grand jury selection outweighed by costs to other values of criminal justice system); 
Francis v. Henderson, 425 U.S. 536, 541-42 (1976) (habeas petition of state prisoner alleging racial 
discrimination in selection of grand jury dismissed for failure to raise claim in timely manner in state 
proceedings); Tollett v. Henderson, 411 U.S. 258, 266 (1973) (habeas petition of state prisoner alleging 
racial discrimination in selection of grand jury dismissed because petitioner made knowing and intelligent 
guilty plea).

2754. Justice Blackmun was joined in the crucial part II of the opinion, which held that a claim of racial 
discrimination in the selection of a state grand jury is cognizable in federal habeas review, by Justices 
Brennan, Marshall, Stevens, and White. Id. at 3009. The Chief Justice and Justice Rehnquist joined only in 
parts I, III & IV of the majority opinion, which held that the petitioner failed to prove his claim. Id. at 2995 
note *. Justices Stevens and White dissented, however, from part IV of the opinion, which concluded that 
petitioner had failed to make out a prima facie case of discrimination. Id. at 3017 (White & Stevens, JJ., 
dissenting) (prima facie case of discrimination made and not rebutted by State). The dissent of Justices 
Stevens and White from the judgment prompted Justice Powell to question whether part II of the opinion 
was in fact part of the holding of the Court. Id. at 3014 n.3 (Powell, J., with Rehnquist, J., concurring in 
judgment).

2755. Id. at 3003 (majority opinion).
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in the state judiciary’s grand jury selection process will not be overlooked by 
the very judges who operate that system.2756 Thus in order to guarantee that a 
state prisoner will get a full and fair hearing on his claim of a fourteenth 
amendment violation, a federal forum for habeas review must be available.2757

2756. Id. at 3003-04. This was clearly a legitimate concern. Justice Blackmun noted that the validity of 
the challenge to the selection process was decided by the judge who had originally selected the grand jury 
foreman. Id. at 3004.

2757. Id. at 3003. It should be noted that the Court in Stone expressed the belief that state courts are 
fully as capable as federal courts in evaluating fourth amendment claims. 428 U.S. at 493 & n.35.

2758. 99 S. Ct. at 3003.
2759. The Court noted the “fundamental difference” between preventing a state’s violation of the direct 

command of the fourteenth amendment and the application of a judicially created remedy to preserve the 
protection of the fourth amendment, which has only relatively recently been fully applied to the states. Id.

2760. Id. (citing Virginia v. Rives, 100 U.S. 313, 322 (1880) (denying habeas relief to state prisoner who 
failed to show racial discrimination in selection of venire)); see Stauber v. West Virginia, 100 U.S. 303, 310 
(1890) (conviction of black defendant by jury from which blacks barred by state law violates fourteenth 
amendment).

2761. 99 S. Ct. at 3003 (quoting Stone v. Powell, 428 U.S. at 491 n.31).
2762. 99 S. Ct. at 3003-04.
2763. Id. at 3004.
2764. Id.
2765. 428 U.S. at 489-90, 492.
2766. 99 S. Ct. at 3004.
2767. Id.

Second, the Court found the federalism concerns present in Stone to be 
absent in the context of a claim of racial discrimination in the selection of 
grand jurors.2758 Because the fourteenth amendment has by its terms always 
been directly applicable to the states,2759 and because federal courts have 
granted relief to state prisoners upon proof of discrimination in the selection 
of grand jurors since the fourteenth amendment was adopted,2760 there is no 
danger that permitting federal habeas review of this kind of claim will 
increase “friction between our federal and state systems of justice [or impair] 
the maintenance of the constitutional balance upon which the doctrine of 
federalism is founded.”2761

Third, the value derived from permitting habeas review of a state prisoner’s 
claim of racial discrimination was found to be much greater than the minimal 
deterrent value gained by applying an exclusionary rule of evidence in a 
collateral proceeding following conviction and affirmance upon direct ap
peal.2762 The Court predicted that the educative and deterrent effect of federal 
review would be great because officials operating a state judicial system may 
be expected to take note of a federal court’s determination that their grand 
jury selection process is unconstitutional.2763

Fourth, the Court noted that the costs associated with quashing an 
indictment are significantly less than the costs of suppressing evidence.2764 As 
pointed out in Stone, evidence that is suppressed because seized in violation of 
the fourth amendment may not be used in any new trial, no matter how 
probative of guilt.2765 In contrast, upon finding that an indictment must be 
quashed because it was returned by a constitutionally defective grand jury, 
the state is free to use all the evidence employed at the first proceeding to 
secure a second indictment.2766 Finally, it was noted that the constitutional 
interest in this case—elimination of racial discrimination in the administra
tion of justice—is substantially more compelling than the interests at stake in 
Slone.2767 Therefore, according to the Court, the strong interest in making 
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federal habeas corpus relief available outweighed any costs associated with 
the extension of that relief.2768

This term two circuit courts dealt with the effect of Stone on mixed-claim 
habeas petitions, deciding that when a petitioner’s particular claim ultimately 
alleges a fourth amendment violation, Stone prohibits habeas proceedings 
with respect to that claim only.2769 The circuits also continued to define the 
requisite “opportunity” to litigate fourth amendment claims—an issue left 
open in Stone.1™ In United States ex rel. Maxey v. Morris,2111 the Seventh 
Circuit ruled that a habeas petitioner cannot claim denial of an opportunity to 
litigate his fourth amendment claim simply because the relevant state courts 
refused to be bound by a federal circuit court decision favorable to him.2772 
The Seventh Circuit reasoned that the petitioner’s real objection was that he 
would not get the result he wanted if he litigated his fourth amendment claim 
in state court.2773 To give the petitioner his desired result, however, would 
require federal court review of state court constitutional holdings—a situation 
that Stone sought to avoid because of federalism concerns.2774 Several other 
circuits also defined “opportunity” broadly last term, with apparent disregard 
for the circumstances that prevented the petitioner from litigating his 
claim.2775

2768. Id.
2769. See Sallie v. North Carolina, 587 F.2d 636, 640-41 (4th Cir. 1978) (Stone does not bar 

consideration of claim of ineffective assistance of counsel, even though alleged ineffectiveness was failure to 
raise fourth amendment objection), cert, denied, 99 S. Ct. 2009 (1979); Swicegood v. Alabama, 577 F.2d 
1322, 1325 (5th Cir. 1978) (Stone bars consideration of claim that lineup identification was fruit of 
unlawful arrest, but not consideration of claim that lineup was unnecessarily suggestive in violation of due 
process); cf. Smith v. Wainwright, 581 F.2d 1149, 1152 (5th Cir. 1978) (Stone bars consideration of claim 
that consent to search involuntary; no fifth amendment issue because conviction resulted fron seizure of 
physical evidence, not self-incriminatory statements); Myers v. Rhay, 577 F.2d 504, 508 (9th Cir.) (per 
curiam) (Stone bars claim that confession inadmissible because obtained as fruit of illegal arrest; no claim 
that confession resulted from duress or coercion), cert, denied, 439 U.S. 968 (1978); O’Quinn v. Estelle, 574 
F.2d 1208, 1209-10 (5th Cir. 1978) (Stone bars claim that State failed to identify possibly exculpatory 
witnesses who supplied probable cause predicate for issuance of search warrant even though prosecutor’s 
disclosure duty arises out of due process guarantee; claim ultimately based on fourth amendment), cert, 
denied, 440 U.S. 919 (1979).

2770. See Stone v. Powell, 428 U.S. at 494 & n.36. See also Circuits Note: 1975-1976 Term, supra note 1. 
at 509-10 (discussing Stone).

2771. 591 F.2d 386 (7th Cir. 1979).
2772. Id. at 389. The petitioner’s fourth amendment claim was that the issuance of a search warrant was 

unlawful because the probable cause showing depended on an affidavit signed by “John Doe.” Id. at 387. In 
the Seventh Circuit, a search pursuant to a warrant based on an affidavit signed by a fictitious affiant is per 
se unconstitutional. United States ex rel. Pugh v. Pate, 401 F.2d 6, 7-8 (5th Cir. 1968). Nevertheless, the 
Illinois Supreme Court has held that it is not bound by Pugh and that search warrants based on affidavits 
signed with fictitious names are not invalid as a matter of law. People v. Stansberry, 47 Ill. 2d 541, 544-45, 
268 N.E.2d 431,433, cert, denied, 404 U.S. 873 (1971). The habeas petitioner in Maxey argued that because 
the Illinois courts have consistently followed Stansberry, it was futile for him to argue the fictitious affiant 
issue in the Illinois courts, and he therefore had no opportunity to litigate his fourth amendment claim. 591 
F.2d at 389.

2773. Id. at 389.
2774. Id. (quoting Stone v. Powell, 428 U.S. at 493 n.35).
2775. See Sallie v. North Carolina, 587 F.2d 636, 639 (4th Cir. 1978) (notwithstanding failure of defense 

counsel to object to introduction of evidence, habeas petitioner had “opportunity” to litigate fourth 
amendment claim), cert, denied, 99 S. Ct. 2009 (1979); United States ex rel. Barksdale v. Sielaff, 585 F.2d 
288, 292 (7th Cir. 1978) (“opportunity to litigate” need not require that state appellate court review fourth
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Although there was little development this term of the definition of “full 
and fair litigation” as used in Stone,2116 there was some conflict in the circuits 
on the question whether the substantive correctness of a state court decision is 
subject to review in a federal habeas proceeding. The First, Fourth, and Fifth 
Circuits applied the rationale of Stone that state courts are as capable of 
adjudicating fourth amendment issues as are federal courts* 2776 2777 to deny such 
substantive review.2778 2779 The Tenth Circuit undercut the Stone rationale, 
however, in Gamble v. Oklahoma2119 by holding that the Stone requirement of 
full and fair consideration contemplates “recognition and at least colorable 
application of’ the correct fourth amendment standard.2780 In Gamble, the 
court reviewed on the merits and affirmed a federal district court order 
invalidating the state court’s judgment that certain inculpatory statements 
were admissible.2781 Gamble nevertheless may be read to harmonize with 
Stone v. Powell because the Tenth Circuit found that the state appellate court 
had willfully refused to apply the appropriate constitutional standard and 
thus was not deserving of deference in its consideration of fourth amendment 
claims.2782

amendment claim; “opportunity” present if petitioner able to raise issue on direct appeal), cert, denied, 99 
S. Ct. 2409 (1979); DiPaola v. Riddle, 581 F.2d 1111, 1112-13 (4th Cir. 1978) (petitioner had 
“opportunity” to litigate fourth amendment claim notwithstanding counsel’s ignorance of factual basis for 
claim at time of trial; counsel could have moved for new trial within 21 days of sentencing), cert, denied, 
440 U.S. 908 (1979); Doleman v. Muncy, 579 F.2d 1258, 1265 (4th Cir. 1978) (petitioner had 
“opportunity” to litigate fourth amendment claim even though merits of claim never addressed); cf. Caver 
v. Alabama, 577 F.2d 1188, 1192-93 (5th Cir. 1978) (Stone bars habeas review regardless of whether state 
prisoner availed self of opportunity to litigate fourth amendment claim; deterrent effect of exclusionary 
rule promoted by mere provision of opportunity to litigate).

2776. 428 U.S. at 494; see Morgan v. Estelle, 588 F.2d 934, 942 (5th Cir. 1979) (“full and fair” 
requirement met if state appellate court, presented with undisputed factual record, gives full consideration 
to defendant’s fourth amendment claim); McDaniel v. Oklahoma, 582 F.2d 1242, 1244 (10th Cir.) (full and 
fair consideration accorded when state appellate court concluded that admission of contested evidence 
harmless error), cert, denied, 439 U.S. 969 (1978); Smith v. Wainwright, 581 F.2d 1149, 1151 (5th Cir. 
1978) (full and fair opportunity to litigate apparent from record); Caver v. Alabama, 577 F.2d 1188, 1193 
(5th Cir. 1978) (even assuming postconviction Supreme Court decision changed prior law, litigant afforded 
full and fair consideration; decisions amplifying exclusionary rule generally denied retroactive effect 
because of lack of deterrent value); cf. O’Berry v. Wainwright, 546 F.2d 1204, 1213 (5th Cir.) (announcing 
test of full and fair litigation of claim—when facts disputed, hearing by trial court and meaningful appellate 
review required; when facts undisputed, full consideration by state appellate court required), cert, denied, 
433 U.S. 911 (1977).

Although the Stone holding was announced in terms of “full and fair litigation,” 428 U.S. at 494, the 
opinion repeatedly spoke of “full and fair consideration of [a] claim.” Id. at 486, 489. This suggests that 
more than the procedural opportunity to state and litigate a claim is required.

2777. Id. at 493 n.35.
2778. See Pignone v. Sands, 589 F.2d 76, 80 (1st Cir. 1978) (argument that state appellate court 

erroneously interpreted Supreme Court decision rejected; citing Stone); Doleman v. Muncy, 579 F.2d 1258, 
1265-66 (4th Cir. 1978) (federal district court may inquire into merits of fourth amendment claim only if 
petitioner alleges that opportunity impaired for full and fair litigation of claim); Swicegood v. Alabama, 
577 F.2d 1322, 1324 (5th Cir. 1978) (claim that state courts misapplied settled principles of constitutional 
law rejected in order to avoid rendering Stone a nullity).

2779. 583 F.2d 1161 (10th Cir. 1978).
2780. Id. at 1165.
2781. Id. at 1165-66.
2782. Id. The apropriate constitutional standard was that of Brown v. Illinois, 422 U.S. 590 (1975), 

characterized as a case “almost directly on point.” 583 F.2d at 1164 (quoting from record of district court 
proceeding). Brown held that the giving of Miranda warnings alone may not be sufficient to attenuate the 
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Exhaustion and Waiver. Notwithstanding the assertion of a cognizable
claim, federal courts are barred by 28 U.S.C. § 2254 from considering a state 
prisoner’s habeas petition if the petitioner has not exhausted available state 
remedies.2783 This requirement is not jurisdictional; rather it promotes 
principles of comity2784 and is designed to afford state courts the first 
opportunity to consider the substance of a claim for relief2785 and to apply any 
changes in state law to pending cases.2786 Once presented to a state court, 

taint of evidence poisoned by a fourth amendment viiolation. 422 U.S. at 603-04. When petitioner argued 
the application of Brown to his case on direct appeal, his conviction was affirmed without reference to 
Brown or application of its articulated standards. See Gamble v. State, 546 P.2d 1336, 1341 (Okla. Crim.
1976). Petitioner’s state applications for postconviction relief were denied summarily at the trial and 
appellate stage on the basis of the receipt of Miranda warnings. 583 F.2d at 1163 (quoting from record). 
But cf. United States ex rel. Maxey v. Morris, 591 F.2d 386, 390 (7th Cir.) (state prisoner not entitled to 
federal habeas review of fourth amendment claim simply because state court’s constitutional holding 
differs from what federal court might decide; Gamble distinguished because of flagrant disregard of 
controlling Supreme Court precedent), cert, denied, 99 S. Ct. 2828 (1979).

2783. 28 U.S.C. § 2254(b), (c) (1976); see, e.g., Brown v. Vermillion, 593 F.2d 321, 322 (8th Cir. 1979) 
(per curiam) (exhaustion required if court determines that 42 U.S.C. § 1983 petition is in fact habeas 
petition); Smallwood v. Missouri Bd. of Probation & Parole, 587 F.2d 369, 371 (8th Cir. 1978) (per curiam) 
(same); Salemme v. Ristaino, 587 F. 2d 81, 86 (1st Cir. 1978) (no exhaustion when issue never raised in state 
proceeding); Lerma v. Estelle, 585 F.2d 1297, 1299 (5th Cir. 1978) (per curiam) (exhaustion of state 
administrative remedies within prison system required), cert, denied, 100 S. Ct. 95 (1979); Reimer v. Short,
578 F.2d 621, 624-25 (5th Cir. 1978) (exhaustion required for § 1983 claim for relief from nolo contendere 
plea in nature of habeas petition), cert, denied, 440 U.S. 947 (1979); Van Meter v. Iowa, 578 F.2d 218, 219 
(8th Cir. 1978) (per curiam) (no exhaustion because issue never raised in state proceeding); Staten v. 
Alabama, 576 F.2d 654, 656 (5th Cir. 1978) (no exhaustion because issue not presented on direct appeal or 
in petition for writ of error coram nobis). But cf. Witham v. Mabry, 596 F.2d 293, 299 n.7 (8th Cir. 1979) 
(exhaustion not required when petitioner precluded by state law from raising new issues at second 
postconviction proceeding); Keener v. Ridenour, 594 F.2d 581, 584 (6th Cir. 1979) (petitioner need not 
exhaust state postconviction remedy if state appellate court remedies exhausted); Pedrero v. Wainwright, 
590 F.2d 1383, 1387 n.2 (5th Cir. 1979) (same).

The exhaustion doctrine does not require that a state prisoner seek United States Supreme Court review 
of his conviction pursuant to 28 U.S.C. § 1257 (1976) as a prerequisite to federal habeas relief, because 
such a remedy is not “available in the courts of the State” within the meaning of 28 U.S.C. § 2254(b) 
(1976). County Court v. Allen, 99 S. Ct. 2213, 2220 n.7 (1979).

2784. E.g., United States ex rel. Parish v. Elrod, 589 F.2d 327, 328-29 (7th Cir. 1979) (in interest of 
comity, federal courts will not assert jurisdiction to grant habeas writs without exhaustion); Stinson v. 
Alabama, 585 F.2d 748, 748 (5th Cir. 1978) (per curiam) (because exhaustion requirement rule of comity, 
not jurisdiction, federal court will consider unexhausted claims when state failed to make exhaustion 
objection during three years matter pending); Echevarria v. Bell, 579 F.2d 1022, 1025 (7th Cir. 1978) 
(exhaustion not matter of jurisdiction; if federal court unable to determine unequivocally whether issue was 
presented in state court, comity requires remand to state court for exhaustion); Collins v. Auger, 577 F.2d 
1107, 1109 n.l (8th Cir. 1978) (because exhaustion requirement rule of comity, not jurisdiction, federal 
court may accept explicit waiver of exhaustion requirement by state), cert, denied. 439 U.S. 1133 (1979); see 
Messelt v. Alabama, 595 F.2d 247, 251 (5th Cir. 1979) (per curiam) (State’s failure to raise lack of 
exhaustion in district court bars consideration of defense on appeal); cf. Trantino v. Hatrack, 563 F.2d 86, 
95-96 (3d Cir. 1977) (because of deference afforded state courts by federal judiciary, exhaustion may not be 
waived by state prosecutor), cert, denied, 435 U.S. 928 (1978); Kaplan v. Bombard, 573 F.2d 708, 710 n.l 
(2d Cir. 1978) (dictum) (federal courts should not accept stipulation that state remedies exhausted, but 
should examine record and make finding).

2785. See Williams v. McKenzie, 576 F.2d 566, 571 (4th Cir. 1978) (per curiam) (notwithstanding 
discovery of new issue during course of federal habeas proceeding, petitioner may not dispense with state 
exhaustion of issue); Knoxson v. Estelle, 574 F.2d 1339, 1340 (5th Cir. 1978) (exhaustion doctrine requires 
that state courts have opportunity to examine new facts not presented at state trial); cf. Piercy v. Parratt,
579 F.2d 470, 473 (8th Cir. 1978) (when state court fails to clarify whether dismissal based on merits or 
procedural failure, exhaustion determined on ad hoc basis).

2786. See Ralph v. Blackburn, 59OF.2d 1335, 1337-38 (5th Cir. 1979) (per curiam) (when state supreme 
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however, an issue is exhausted even if the state court does not address it.2787 
The exhaustion requirement also contains several narrow exceptions. A 
showing of futility in proceeding with state claims,2788 a showing of bad faith 
or harassment,2789 or a showing of inordinate and unjustifiable delay will 
excuse the failure to exhaust.2790

court holding raises new issues in pending habeas petition, case remanded to state court for exhaustion).
2787. Smith v. Digmon, 434 U.S. 332, 333-34 (1978) (per curiam); see Ogle v. Estelle, 592 F.2d 1264, 

1268-69 & n.8 (5th Cir. 1979) (exhaustion requirement met if claim raised at first opportunity in state 
appellate court provided court has jurisdiction to hear claim); Rachel v. Bordenkircher, 590 F.2d 200, 203 
(6th Cir. 1978) (exhaustion requirement met when state court ignored federal constitutional claim fairly 
raised by petitioner); Carr v. Alabama, 586 F.2d 462, 464-65 (5th Cir. 1978) (same).

2788. See Keener v. Ridenour, 594 F.2d 581, 586, 589 (6th Cir. 1979) (futile to seek second delayed 
appeal as prerequisite to federal habeas review of new issues because state law permits only one appeal); 
Robinson v. Berman, 594 F.2d 1, 3-4 (1st Cir. 1979) (futile to pursue state remedy because state supreme 
court recently decided issue raised by petitioner and no indication that state court intended to alter 
previous decisions); Montes v. Jenkins, 581 F.2d 609, 611 (7th Cir. 1978) (futile to pursue state remedy 
because relief denied petitioner on direct appeal, and state could defend at collateral proceeding on grounds 
of res judicata). Futility, however, is difficult to prove. See, e.g., United States ex rel. Williams v. Morris, 
594 F.2d 614, 615-19 (7th Cir. 1979) (state remedies not futile because state supreme court had never 
definitively disposed of issue); Carothers v. Rhay, 594 F.2d 225, 228 (9th Cir. 1979) (not futile to pursue 
state remedy if state supreme court has held that issue must be decided on case-by-case basis); Shane v. 
Iowa, 581 F.2d 727, 728 (8th Cir. 1978) (no exhaustion found in absence of clear showing of futility); 
Moore v. Duckworth, 581 F.2d 639, 643 (7th Cir. 1978) (not futile to pursue state remedy for memory 
erasure and demal of speedy trial because decision whether petitioner waived claims must be made on case- 
by-case basis), aff d per curiam, 99 S. Ct. 3088 (1979); Echevarria v. Bell, 579 F.2d 1022, 1025 (7th Cir. 
1978) (not futile to pursue state remedies if adverse precedents cited by petitioner factually distinguisha
ble).

2789. See Tifford v. Wainwright, 588 F.2d 954, 956 (5th Cir. 1979) (per curiam) (petitioner exhausted 
state remedies after state court of appeals declined to hear case because of his failure to provide transcript 
when transcript was otherwise available to court).

2790. See Codispoti v. Howard, 589 F.2d 135, 142 (3d Cir. 1978) (petitioner entitled to hearing to 
determine whether 12-year delay in ruling on new trial motion inexcusable and whether habeas review 
should proceed); Breazeale v. Bradley, 582 F.2d 5, 6 (5th Cir. 1978) (exhaustion requirement met when 
state habeas petition dormant for over one year without explanation). But see Thompson v White, 591 
F.2d 441, 443 (8th Cir. 1979) (per curiam) (exhaustion requirement not met despite two years of unjustified 
delay when state court began to process motions that had been filed before petitioner sought habeas relief).

2791. E.g., Tippett v. Roberts, 587 F.2d 373, 374 (8th Cir. 1978) (per curiam) (if petition contains both 
unexhausted and unrelated exhausted claims, district court should determine exhausted issues): Balthazar 
v. Superior Court, 573 F.2d 698, 699 (1st Cir. 1978) (federal court empowered to decide exhausted claims 
despite existence of unexhausted alternative claims); Trantino v. Hatrak, 563 F.2d 86, 96 n.20 (3d Cir.
1977) (rejecting rule of Fifth and Ninth Circuits and allowing consideration of exhausted claims stated in 
petition); Meeks v. Jago, 548 F.2d 134, 137-38 (6th Cir. 1976) (unexhausted claims dismissed, exhausted 
claims reviewed), cert, denied, 434 U.S. 844 (1977); Cameron v. Fastoff, 543 F.2d 971, 976 (2d Cir. 1976) 
(same); Smith v. Gaffney, 462 F.2d 663, 665 (10th Cir. 1972) (same); Brown v. Wisconsin State Dep't of 
Public Welfare, 457 F.2d 257, 259 (7th Cir.) (same), cert, denied, 409 U.S. 862 (1972); Hewett v. North 
Carolina, 415 F.2d 1316, 1320 (4th Cir. 1969) (federal court must hear exhausted claim despite inclusion in 
single petition of unexhausted claim); cf. Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 489-92 
(1973) (federal courts may hear speedy trial claim exhausted in advance of trial even though other 
unexhausted claims might be present or may arise at trial).

The circuits remain divided on the issue whether an entire habeas petition 
should be dismissed if it contains both exhausted and unexhausted claims. 
Most circuits will only dismiss the unexhausted claims,2791 but the Fifth and 
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Ninth Circuits will not hear petitions containing one or more unexhausted 
claims2792 except in narrowly defined circumstances.2793

In addition to the exhaustion requirement, another bar to state prisoners 
raising claims otherwise cognizable in federal habeas corpus proceedings is 
waiver. In the past, the bar of waiver arose when a petitioner deliberately 
refrained from raising a claim in state court for technical or strategic 
reasons.2794 Two Terms ago in Wainwright v. Sykes2795 the Supreme Court 
explicitly broadened the scope of issues subject to waiver to include those 
issues not raised in state court because of a defendant’s failure to make timely 
objection in accordance with state procedures.2796 Sykes, however, does allow 
state prisoners to raise issues initially in federal habeas proceedings if they are 
able to show cause for neglect and demonstrate actual prejudice.2797 This term 
a number of cases stretched the interpretation of “cause” by allowing it to 
include the failure of counsel to object because of ignorance and inatten-

2792. See Carothers v. Rhay, 594 F.2d 225, 228 (9th Cir. 1979) (as matter of comity, failure to exhaust 
state remedies for any claim in habeas petition requires dismissal of entire petition); Medaries v. 
Wainwright, 584 F.2d 756, 757 (5th Cir. 1978) (per curiam) (petition that includes fourth, fifth, and sixth 
amendment claims must be dismissed if state remedies available for sixth amendment claim unexhausted).

2793. See Carothers v. Rhay, 594 F.2d 225, 228-29 (9th Cir. 1979) (if district court reaches merits of 
habeas petition that raises exhausted and unexhausted claims, appellate court will review disposition on 
merits); Burden v. Alabama, 584 F.2d 100, 101 (5th Cir. 1978) (appellate rather than collateral review of 
mixed exhausted and unexhausted claims appropriate when claims identical in factual underpinning 
although legally separate); Galtieri v. Wainwright, 582 F.2d 348, 362 (5th Cir. 1978) (en banc) (if district 
court improperly reaches merits of habeas petition that raises both exhausted and unexhausted claims, 
appellate court will nevertheless review merits in interest of judicial economy).

2794. See Morrison v. Jones, 565 F.2d 272, 274 (4th Cir. 1977) (after counsel and defendant discussed 
alternative strategies following mistrial, failure to assert claim of denial of right to speedy trial during three- 
year interim between trials constituted waiver), cert, denied, 435 U.S. 914 (1978); cf. Fay v. Noia, 372 U.S. 
391, 438-39 (1963) (petitioner not deemed to waive claim that confession coerced when he did not 
participate in counsel’s decision to permit time for direct appeal to lapse); Rinehart v. Brewer, 568 F.2d 
126, 129-30 (8th Cir. 1977) (petitioner not deemed to waive constitutional claims when he did not 
participate in counsel's decision to forgo claims of ineffective assistance of counsel, lack of impartial 
tribunal, and improper sentencing procedure). In Fay v. Noia, the Court also indicated that the exhaustion 
of state remedies requirement for habeas corpus relief was limited to the remedies still available to 
petitioner at the time of the filing in federal court of the habeas petition. 372 U.S. at 435.

The bar of waiver must be asserted by the state at the district court level. See Robinson v. Berman, 594 
F.2d 1, 3 (1st Cir. 1979) (state may not raise waiver issue at appellate review of denial of habeas petition).

2795. 433 U.S. 72 (1977).
2796. Id. at 86-87. This decision severely limited the Court’s earlier holding in Fay v. Noia, 372 U.S. 

391, 399 (1963), that failure to pursue a direct state appeal did not preclude a petitioner from seeking 
habeas relief if the state remedy was no longer available.

2797. 433 U.S. at 87, 88. Sykes left open the precise definition of the “cause” and “prejudice” standard, 
noting only that it was narrower than the standard set forth in Fay v. Noia, 372 U.S. 391, 439 (1963), which 
required a “knowing” and “deliberate” waiver to bar federal habeas review of state prisoners’ claims. 433 
U.S. at 88 n.12.

This Term in Lee v. Missouri, 439 U.S. 461 (1979) (per curiam), the Supreme Court noted that in cases 
in which a jury was sworn subsequent to the Court’s decision in Taylor v. Louisiana, 419 U.S. 522, 531 
(1975), which held that state jury statutes that systematically eliminated women from jury panels were 
violative of the sixth amendment, § 2254 relief will be denied a petitioner who asserts a fair cross section 
claim unless timely objection was made in the state court proceedings, or unless the petitioner makes a 
showing of actual prejudice or good cause for failure to raise the claim in timely fashion. 439 U.S. at 462. 
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tion.2798 The judicial interpretation of “prejudice,” however, has not been 
similarly expanded.2799

This term the Sixth Circuit granted habeas relief, notwithstanding Sykes 
and the apparent bar of waiver, because of the seriousness of the issues and 
the magnitude of the error involved. In Berrier v. Egeler,2m a state prisoner 
convicted of murder in Michigan was permitted to raise for the first time a 
due process claim in his habeas petition to federal district court.2801 The court 
made an exception to the Sykes rule because the error at the state trial 
proceeding was that the judge wrongfully charged the jury that the defendant 
bore the burden of proving self-defense.2802 The correct interpretation of state 
law was that proof of the absence of grounds for self-defense was an element 
of the state’s prima facie case of murder.2803 Despite defense counsel’s failure 
to make timely objection to the judge’s charge, the Sixth Circuit held that the 
waiver doctrine did not apply because the trial judge’s plain error went to the 
central issue of guilt or innocence, thus infecting the fairness of the trial.2804

2798. See Jurek v. Estelle, 593 F.2d 672, 682-84 (5th Cir.) (cause shown for failure to object to exclusion 
of juror who expressed general objection to death penalty when defense counsel demonstrated ignorance or 
complete misunderstanding of applicable Supreme Court precedent), rehearing en banc granted, 597 F.2d 
590 (Sth Cir. 1979); Rachel v. Bordenkircher, 590 F.2d 200, 204 (6th Cir. 1978) (cause shown for failure to 
make timely objection to improper comments by prosecutor when defense counsel attested to his 
inexperience, inattention, and lack of knowledge); Collins v. Auger, 577 F.2d 1107, 1110 n.2 (8th Cir.
1978) (lack of knowledge of relevant facts or law sufficient cause for failure to make due process objection), 
cert, denied, 439 U.S. 1133 (1979). But see McDonald v. Estelle, 590 F.2d 153, 155 (5th Cir. 1979) (per 
curiam) (cause for failure to object to improper introduction of defendant’s prior convictions at sentencing 
hearing not established by defense counsel’s assertion of surprise when defendant obviously aware of 
convictions). See also Spinkellink v. Wainwright, 578 F.2d 582, 591-92 (5th Cir. 1978) (dictum) (“cause" 
for failure to object to exclusion of venire members discussed but not resolved), cert, denied, 99 S. Ct. 1548 
(1979).

A petitioner also may avoid the bar of waiver by showing that defense counsel failed to follow the 
defendant’s instructions. See Norris v. Wainwright, 588 F.2d 130, 134 (5th Cir. 1979) (no waiver if counsel 
disregarded petitioner’s instruction to appeal). Moreover, counsel's failure to make a futile objection does 
not necessarily constitute waiver. See Rummel v. Estelle, 587 F.2d 651, 653 (5th Cir. 1978) (habeas petition 
of habitual offender not barred for failure to object to unconstitutionality of state habitual offender statute 
when state court of appeals had repeatedly dismissed such objections), cert, granted, 99 S. Ct. 2403 (1979). 
Nor is there waiver of the right to seek habeas relief when a petitioner has failed to make a specific objection 
if a related objection has sufficiently raised the constitutional issues in state court. See Thomas v. Estelle. 
582 F.2d 939, 940-41 (5th Cir. 1978) (attorney deemed to have raised both hearsay and confrontation 
objections by repeatedly stating that he wished to question eyewitness-declarant); Collins v. Auger, 577 
F.2d 1107, 1109 (8th Cir. 1978) (although counsel failed to challenge specifically the admissibility of 
petitioner’s confession, review proper when other objections alerted court to relevant constitutional issues), 
cert, denied. 439 U.S. 1133 (1979).

2799. See Thomas v. Estelle, 587 F.2d 695, 698-99 (5th Cir. 1979) (no prejudice demonstrable in 
admission into evidence of prior convictions when other evidence of guilt overwhelming); Blenski v. 
LaFollette, 581 F.2d 126, 130 (7th Cir. 1978) (no prejudice demonstrable injury instruction improperly 
allocating burdens of persuasion and production); Collins v. Auger, 577 F.2d 1107, 1110-11 (8th Cir. 1978) 
(dictum) (discussing but not deciding whether test of prejudice is that admitted evidence influenced trier of 
fact or that other evidence was substantial enough to negate possibility of actual prejudice), cert, denied, 
439 U.S. 1133 (1979).

2800. 583 F.2d 515 (6th Cir.), cert, denied. 439 U.S. 955 (1978).
2801. Id. at 516.
2802. Id. at 517.
2803. Id. at 521 (citation omitted). In Michigan the elements of murder are defined by common law 

rather than by statute. Id. at 521 n.l.
2804. Id. at 522. But see id. at 525 (Engel, J., dissenting) (Sykes test is two-pronged and conjunctive; 

petitioner required to show cause for failure to object as well as prejudice).
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Right to Legal Assistance. The sixth amendment right to counsel is
inapplicable to habeas corpus proceedings because of their civil nature.2805 
The recently promulgated rules governing section 2254 petitions, however, 
require that a federal court appoint counsel when necessary to utilize 
effectivey the discovery procedures2806 or to represent the petitioner in an 
evidentiary hearing should one be required.2807 The court in its discretion may 
appoint counsel at any stage of the proceedings if the interests of justice so 
require.2808

Evidentiary Hearings. In order to review the merits of a habeas
petition, federal district courts2809 are required to hold an evidentiary hearing 
if the record of the state proceedings is insufficient to resolve significant 
factual disputes.2810 Petitioners requesting a hearing, however, must overcome

2805. See Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974) (evidentiary hearing conducted 
without counsel appropriate because habeas relief civil in nature), cert, denied, 421 U.S. 920 (1975). See 
also Norris v. Wainwright, 588 F.2d 130, 133 (Sth Cir. 1979) (no requirement that counsel be appointed in 
habeas proceeding unless appointment necessary to ensure due process and “fundamental fairness”).

2806. Section 2254 Rules, supra note 1, rule 6(a).
2807. Id. rule 8(c).
2808. Id.: see Tyler v. Wyrick, 540 F.2d 921, 923 (8th Cir. 1976) (per curiam) (counsel need not be 

appointed when claim frivolous). Should the federal district court appoint counsel for a state prisoner 
seeking federal habeas relief, selection of counsel is within the discretion of the court. See Van Meter v. 
Iowa, 578 F.2d 218, 219 (8th Cir. 1978) (per curiam) (petitioner has no absolute right to counsel of his own 
choosing).

2809. Magistrates as well as federal district court judges may perform the duties prescribed by the 
Section 2254 Rules. Section 2254 Rules, supra note 1, rule 10 (as amended effective August 1, 1979).

2810. Townsend v. Sain, 372 U.S. 293, 313-14 (1963) (describing six circumstances when federal district 
court obliged to grant evidentiary hearing to habeas applicant); see, e.g., Codispoti v. Howard, 589 F.2d 
135, 142 (3d Cir. 1978) (when record silent on reason for 12-year delay in ruling on new trial motion, 
evidentiary hearing must be held); Jones v. Cardwell, 588 F.2d 279, 281 (9th Cir. 1978) (petitioner entitled 
to hearing concerning circumstances of elicitation of petitioner’s confession), cert, denied, 440 U.S. 956 
(1979); Burden v. Alabama, 584 F.2d 100, 102 (5th Cir. 1978) (when record inadequate to show whether 
defendant was informed of elements of crime before entering guilty plea, new hearing required); Tucker v. 
Wolff, 581 F.2d 235, 238 (9th Cir. 1978) (when record failed to indicate reason for 9-month detention 
without trial, petitioner entitled to evidentiary hearing); Doleman v. Muncy, 579 F.2d 1258, 1267 (4th Cir. 
1978) (when inspection of record does not resolve whether improperly admitted evidence was prejudicial, 
petitioner entitled to new hearing); Wolfrath v. LaVallee, 576 F.2d 965, 970 (2d Cir.) (when record showed 
material facts concerning voluntariness of confession not adequately developed, not error to grant 
evidentiary hearing), cert, denied, 439 U.S. 933 (1978); Fuller v. Luther, 575 F.2d 1098, 1099, 1101 (4th 
Cir. 1978) (when factual disputes concerning effective assistance of counsel not resolved in state court 
proceedings, petitioner entitled to evidentiary hearing); Bulger v. McClay, 575 F.2d 407, 409-10 (2d Cir.) 
(when record showed judge made cursory investigation of claim that sequestered jurors discussed 
information from newspaper articles, petitioner entitled to evidentiary hearing), cert, denied, 439 U.S. 915 
(1978). But see Norris v. Wainwright, 588 F.2d 130, 134 (5th Cir. 1979) (independent review of record 
showed that absence of counsel at state evidentiary hearing did not result in lack of “fundamental fairness”; 
no new hearing required); Spinkellink v. Wainwright, 578 F.2d 582, 590 (5th Cir. 1978) (no hearing 
required if disputed issues concern questions of law), cert, denied, 99 S. Ct. 1548 (1979); Van Meter v. Iowa, 
578 F.2d 218, 219 (8th Cir. 1978) (per curiam) (when state court records fairly represented issues, no 
evidentiary hearing required); Clayton v Blackburn, 578 F.2d 117, 119 (5th Cir. 1978) (per curiam) (when 
state hearing record demonstrates “full and fair hearing" on whether defendant advised of rights before 
entry of guilty plea, no new evidentiary hearing required); Myers v. Rhay, 577 F.2d 504, 509 (9th Cir.) (per 
curiam) (when state court conducted adequate hearing on voluntariness of waiver of fifth amendment 
rights, no new evidentiary hearing necessary), cert, denied, 439 U.S. 968 (1978).

The federal district court judge reviewing the record of the state proceedings must determine 
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the presumption that prior state proceedings are correct* 2811 and must raise an 
adequate factual basis to justify review.2812

independently whether to make his own findings. See Turner v. Chavez, 586 F.2d 111, 112-13 (9th Cir. 
1978) (per curiam) (judge must not merely rely on opinion of state court but must independently determine 
sufficiency of state court findings). The district judge is obliged to examine the record in order to make this 
determination, but the decision may be informed by additional evidence. See Jordan v. Estelle, 594 F.2d 
144, 145-46 (5th Cir. 1979) (per curiam) (although judge may dispose of habeas petition with aid of 
supplemental affidavits, disputed facts may not be determined without record corroboration); Stokes v. 
Estelle, 593 F.2d 21, 22 (5th Cir. 1979) (per curiam) (judge may not deny habeas petition on basis of 
magistrate’s opinion that is informed by ex parte investigation of nonrecord matters). The question whether 
a new hearing is possible also must be considered. See Martin v. Estelle, 583 F.2d 1373, 1374 (5th Cir. 
1978) (before granting evidentiary hearing to determine petitioner's competency to stand trial, court must 
determine whether meaningful, retrospective competency hearing is possible; if not, writ must issue). Once 
granted, a new evidentiary hearing is not limited to matters involving the unanswered questions in the 
record. See Edwards v. Oklahoma, 577 F.2d 1119, 1121 (10th Cir. 1978) (new hearing should include any 
matter deemed pertinent as hearing proceeds).

2811. See 28 U.S.C. § 2254(d) (1976) (state court determination of factual issue evidenced by written 
finding, opinion, or other reliable written indicia presumed correct); Hampton v. Wyrick, 588 F.2d 632, 
633-34 (8th Cir. 1978) (per curiam) (absent indication in record that full, fair hearing not held on issue of 
vindictiveness of sentencing judge, district court did not err in refusing to hold new hearing), cert, denied, 
440 U.S 924 (1979); Thomas v. Estelle, 587 F.2d 695, 697 (5th Cir. 1979) (dictum) (§ 2254(d) 
presumption governs unless material facts not developed in full, fair hearing); Thompson v. Linn, 583 F.2d 
739, 741 (5th Cir. 1978) (per curiam) (state court determination that confession voluntary presumed 
correct unless petitioner demonstrates applicability of exceptional circumstances codified at 28 U.S.C. 
§ 2254(d)); Alexander v. Smith, 582 F.2d 212, 217 (2d Cir.) (state court presumption of correctness 
overcome by demonstration of applicability of § 2254(d) or by convincing evidence that state court 
findings erroneous), cert, denied, 439 U.S. 990 (1978). The absence of explicit findings on the record of the 
state court proceedings does not necessitate the holding of a new hearing. See Taylor v. Cardwell, 579 F.2d 
1380, 1382-83 (9th Cir. 1978) (when state court made no findings on voluntariness of confession, district 
court must reconstruct findings from state court's holding; new hearing recommended if reconstruction 
inadequate); Flores v. Estelle, 578 F.2d 80, 83 (5th Cir. 1978) (when full, fair hearing held on voluntariness 
of plea but state court record includes no explicit findings, district court may independently find from 
record that state court found plea voluntary), cert, denied, 440 U.S. 923 (1979).

The presumption of correctness of state findings is overcome, however, if the trial record does not 
support the findings of the state court. See Thomas v. Estelle, 582 F.2d 939, 941-42 (5th Cir. 1978) 
(presumption of correctness overcome when scant amount of direct testimony on issues found in record); 
Montes v. Jenkins, 581 F.2d 609, 612 (7th Cir. 1978) (when habeas petition and supporting documents 
allege facts contradicting state court findings, district court must review record to see whether record 
supports findings).

2812. See Pavao v. Cardwell, 583 F.2d 1075, 1077 (9th Cir. 1978) (per curiam) (recitation of conclusory 
facts based on hearsay without supporting affidavits not adequate factual basis for new evidentiary 
hearing). But see Fitch v. Estelle, 587 F.2d 773, 778-79 (5th Cir. 1979) (when state court has not held 
hearing, petitioner entitled to one unless no relief justified on face of petition).

2813. See Grant v. White, 579 F.2d 48, 49 (8th Cir. 1978) (per curiam) (when court found petitioner’s 
sentencing invalid, state court directed to resentence within 90 days or writ ordering release would issue); 
Sutton v. Lash, 576 F.2d 738, 746 (7th Cir. 1978) (per curiam) (conditional writ required that petitioner be 
released unless state court granted new trial within six months).

2814. 586 F.2d 942 (2d Cir. 1978), cert, denied, 99 S. Ct. 1519 (1979).
2815. Id. at 947-48. The Second Circuit relied on Carafas v. LaVallee, 391 U.S. 234, 238 (1968), for the 

Remedies and Appeal. If a district court determines that habeas relief
should be granted, the court generally issues a conditional writ requiring the 
petitioner’s release from custody unless the state either complies with the 
terms of the writ within a reasonable time or appeals the grant of the writ.2813 
This term in Mizell v. Attorney General,2814 the Second Circuit held that a 
reviewing court is not limited to the remedy of releasing the petitioner from 
physical custody.2815 In Mizell, after the petitioner had been released the 
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district court was given leave to determine appropriate relief in the event that 
it found petitioner’s conviction to be void, including the option of vacating the 
conviction and expunging it from his record.2816

proposition that the habeas corpus statutes contemplate relief other than immediate release from physical 
custody. Cf. Ferrell v. Estelle, 573 F.2d 867, 868 (5th Cir. 1978) (per curiam) (appellate court recalled 
mandate upon learning that petitioner died in custody before mandate issued).

2816. 586 F.2d at 948.
2817. See 28 U.S.C. § 2253 (1976) (either petitioner or respondent may appeal final order of district 

court); cf. United States ex rel. Fielding v. Degnan, 587 F.2d 619, 621-22 (3d Cir. 1978) (order to bring 
petitioner forth on particular day to district court not final appealable order).

2818. Fed. R. App. P. 4(a). Other federal rules of civil and appellate procedure also apply to the filing of 
habeas appeals. See Browder v. Director, Dep’t of Corrections, 434 U.S. 257, 264-65 (1978) (30-day time 
limit for appeal may be tolled by timely motion for new trial under Federal Rule of Civil Procedure 59 or 
motion to amend judgement under Federal Rule of Civil Procedure 52(b)); Williams v. McKenzie, 576 
F.2d 566, 569-70 (4th Cir. 1978) (per curiam) (while state appeals issuance of writ, district court may 
entertain Federal Rule of Civil Procedure 60(b)(2) motion and reopen evidentiary hearing to consider 
newly discovered evidence); Gray v. Estelle, 574 F.2d 209, 214-15 (5th Cir. 1978) (Federal Rule of Civil 
Procedure 60(b)(6), authorizing judgment be set aside, may be relied on in federal habeas proceeding).

2819. 28 U.S.C. § 2253 (1976); Fed. R. App. P. 22(b).
2820. 595 F.2d 87 (2d Cir. 1979) (per cunam).
2821. Id. at 90.
2822. Id. at 91.

A petitioner or respondent wishing to appeal the district court’s final 
order2817 must file a notice of appeal within thirty days from the date of final 
judgment.2818 In order to appeal, petitioners must first obtain a certificate of 
probable cause for appeal either from the district judge hearing the habeas 
claim or from a judge of the appropriate circuit court.2819 This term in 
Alexander v. Harris,2820 the Second Circuit discussed the standard for issuance 
of a certificate of probable cause2821 and held that the standard is met by a 
“not frivolous” petition that has not been summarily dismissed and presents 
“some question deserving of appellate review.”2822
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VI. Prisoners’ Rights

Although lawful imprisonment deprives convicted felons and pretrial 
detainees of certain liberties,2823 not all constitutional protection is for
feited.2824 Courts are generally reluctant to interfere in the administration of 
prisons,2825 but they will intervene when necessary to protect the constitu
tional rights of prisoners,2826 primarily those grounded on the first, eighth, 
fifth, and fourteenth amendments.

Procedural Aspects of Prisoners' Suits. Federal prisoners may bring suit
directly under the Constitution for both equitable and legal relief for alleged 
violations of their rights.2827 State prisoners may assert similar causes of

2823. See Bell v. Wolfish, 99 S. Ct. 1861, 1878 (1979) (pretrial detainees and convicted prisoners do not 
have full range of freedoms available to unincarcerated individuals); Norris v. Frame, 585 F.2d 1183, 1187 
(3d Cir. 1978) (convict subject to punishment by state, including deprivation of liberty).

2824. See Bell v. Wolfish, 99 S. Ct. 1861, 1877 (1979) (convicted prisoners and pretrial detainees do not 
lose all constitutional protections); Garland v. Polley, 594 F.2d 1220, 1221 (8th Cir. 1979) (prisoner’s due 
process rights may be restricted but not repealed); Arsberry v. Sielaff, 586 F.2d 37, 44 (7th Cir. 1978) 
(limitations on prisoner’s constitutional rights permissible only as long as prisoner has alternative 
opportunity to exercise protected rights); Guajardo v. Estelle, 580 F.2d 748, 760 (5th Cir. 1978) (prisoners 
retain first amendment rights not inconsistent with security, order, and rehabilitation); United States v. 
Lilly, 576 F.2d 1240, 1244 (5th Cir. 1978) (prisoners lose only those rights that must be sacrificed to serve 
legitimate penological needs).

2825. See Bell v. Wolfish, 99 S. Ct. 1861, 1878 (1979) (prison administrators should be accorded wide- 
ranging deference in adoption and execution of prison policies and practices needed to ensure order, 
discipline, and security); Marcera v. Chinlund, 595 F.2d 1231, 1240 (2d Cir. 1979) (federal courts must not 
become surrogate jail superintendents for state); Paine v. Baker, 595 F.2d 197, 200-01 (4th Cir. 1979) 
(federal court inappropriate forum to review discretionary disciplinary decisions of prison administrators); 
Jones v. Diamond, 594 F.2d 997, 1030 (5th Cir. 1979) (court order requiring posting of list of prisoners’ 
rights vacated as unnecessary interference in day-to-day prison management); Cofone v. Manson, 594 F.2d 
934, 939 (2d Cir. 1979) (application of due process safeguards to interstate transfers of prisoners would 
inappropriately involve judiciary in discretionary decisions of prison officials); Pittman v. Hutto, 594 F.2d 
407, 411-12 (4th Cir. 1979) (district court correctly deferred to prison officials’ expert judgment regarding 
potential impact of prisoner publication on security); Secret v. Brierton, 584 F.2d 823, 830 (7th Cir. 1978) 
(decision requiring state prisoner to exhaust administrative remedies in § 1983 action affirmed because 
requirement promotes policy of judicial noninterference in prison administration); Hurley v. Ward, 584 
F.2d 609, 611-12 (2d Cir. 1978) (broad injunction prohibiting “strip” searches reversed as serious intrusion 
upon judgment of prison officials).

2826. See, e.g., Hutto v. Finney, 437 U.S. 678, 687 (1978) (comprehensive district court order correcting 
serious constitutional violations justified given inadequate compliance with previous court orders); Bounds 
v. Smith, 430 U.S. 817, 832-33 (1977) (approval of court ordered plan providing inmates with legal 
research facilities not excessive interference with prison administration); Procunier v. Martinez, 416 U.S. 
396, 405-06 (1974) (mail censorship regulations and ban against interviews conducted by law students held 
unjustifiable restriction of first amendment rights); Marcera v. Chinlund, 595 F.2d 1231, 1240 (2d Cir.
1979) (denial ofcontact visits to pretrial detainees unconstitutional); Preston v. Thompson, 589 F.2d 300, 
303 (7th Cir. 1978) (district court did not abuse discretion in ordering prison officials to provide showers 
and recreation to inmates); Johnson v. Levine, 588 F.2d 1378, 1381 (4th Cir. 1978) (en banc) (per curiam) 
(injunction ordering elimination of prison overcrowding upheld); Hurley v. Ward, 584 F.2d 609, 611 (2d 
Cir. 1978) (not abuse of discretion to enjoin specific “strip” searches when violation of personal privacy 
outweighed state’s justification as security measure); Campbell v. McGruder, 580 F.2d 521, 551-52 (D.C. 
Cir. 1978) (detailed order specifying requirements for space, linen, recreation, classification, and medical 
treatment not unwarranted intrusion on prison administration given conditions of jail); Dimarzo v. Cahill, 
575 F.2d 15, 19-20 (1st Cir.) (district court order specifying multiple improvements in prison facility under 
threat of closure not unnecessary intrusion), cert, denied, 439 U.S. 927 (1978).

2827. Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388, 397 (1971) 
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action under 42 U.S.C. § 19 8 3.* 2828 Claims brought under section 1983 have 
been liberally construed by the courts,2829 particularly when brought by 
inmates proceeding pro se.2830

(cause of action against federal officials for fourth amendment violation may be pleaded directly under 
Constitution); see Chapman v. Pickett, 586 F.2d 22, 23 (7th Cir. 1978) (complaint alleging that punitive 
segregation for refusal to handle pork violates first and eighth amendments states cause of action); Loe v. 
Armistead, 582 F.2d 1291, 1294 (4th Cir. 1978) (complaint alleging that denial of adequate medical 
treatment violates fifth amendment states cause of action).

2828. Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (1976) (person acting under color of state law 
who deprives another of constitutional rights is liable for damages); see Mitchell v. Beaubouef, 581 F.2d 
412, 415-16 (5th Cir. 1978) (per curiam) (complaint alleging violation of due process because of failure to 
hold adequate hearing in disciplinary action states claim under § 1983); cf. Fielder v. Bosshard, 590 F.2d 
105, 107 (5th Cir. 1979) (parents of deceased prisoner entitled to damage award under § 1983 when eighth 
amendment rights of prisoner violated).

State prisoners may also bring suit under 42 U.S.C. §§ 1985 or 1986. Section 1985 creates a cause of 
action for all tortious, conspiratorial interferences with the constitutional rights of others if motivated by 
invidiously discriminatory animus. 42 U.S.C. § 1985 (1976); Griffin v. Breckenridge, 403 U.S. 88, 101-02 
(1971). Section 1986 creates a cause of action against one who refuses to take positive steps to prevent acts 
that would give rise to a cause of action under § 1985. 42 U.S.C. § 1986 (1976).

The Civil Rights Attorneys’ Fees Award Act of 1976, 42 U.S.C. § 1988 (1976), allows federal courts to 
award reasonable attorneys’ fees to parties prevailing under § 1983, including prisoners. Hutto v. Finney, 
437 U.S. 678, 693 (1978). The eleventh amendment does not prohibit assessing such fees against state 
funds. Id. at 689, 692; see Jones v. Diamond, 594 F.2d 997, 1027 (5th Cir. 1979) (award of attorneys’ fees in 
§ 1983 action should consider extent plaintiffs prevailed on merits); Guajardo v. Estelle, 580 F.2d 748, 763 
(5th Cir. 1978) (award of substantial attorneys’ fees to prevailing prisoners in § 1983 suit upheld).

2829. See Boyce v. Alizaduh, 595 F.2d 948, 953 (4th Cir. 1979) (dismissal of complaint charging 
inadequate medical care reversed; allegation sufficient to withstand dismissal when liberally construed); 
Ibarra v. Olivarri, 587 F.2d 677, 677 (5th Cir. 1979) (per curiam) (dismissal of multicount § 1983 
complaint as frivolous reversed under liberal construction rule); Hudspeth v. Figgins, 584 F.2d 1345, 1346 
(4th Cir. 1978) (per curiam) (dismissal of § 1983 complaint alleging that threats by guards denied access to 
courts reversed under liberal construction rule), cert, denied, 99 S. Ct. 2013 (1979); Hurst v. Phelps, 579 
F 2d 940, 942 (5th Cir. 1978) (per curiam) (dismissal of complaint charging denial of medical care vacated 
under liberal construction rule).

2830. See Haines v. Kerner, 404 U.S. 519, 520-21 (1972) (pro se complaint held to less stringent 
standards; should be dismissed only when beyond doubt that plaintiff cannot prove set of facts entitling 
him to relief); Hohman v. Hogan, 597 F.2d 490, 492-93 (2d Cir. 1979) (per curiam) (pro se complaint 
alleging that prisoner transfer was retaliatory held to state claim when liberally construed); Boyce v. 
Alizaduh, 595 F.2d 948, 951 (4th Cir. 1979) (dismissal of § 1983 action in forma pauperis as frivolous is 
limited by policy supporting pro se actions); Paine v. Baker, 595 F.2d 197, 199 (4th Cir. 1979) (pro se 
discovery motion read liberally as § 1983 action); Sisbarro v. Warden, 592 F.2d 1, 2 (1st Cir. 1979) 
(dictum) (dismissal not proper remedy for prisoner’s inartful pro se complaint); Maldonado v. Garza, 579 
F.2d 338, 340 (5th Cir. 1978) (per curiam) (pro se complaint attacking conditions of confinement states 
claim when liberally construed).

2831. See Prieser v. Rodriguez, 411 U.S. 475, 477 (1973) (plaintiff in § 1983 action need not first seek 
state remedy); Secret v. Brierton, 584 F.2d 823, 825-26 (7th Cir. 1978) (same); Mitchell v. Beaubouef, 581 
F.2d 412, 416 (5th Cir. 1978) (per curiam) (state prisoner bringing § 1983 action not obligated to exhaust 
administrative remedies).

2832. 584 F.2d 823 (7th Cir. 1978).
2833. Id. at 828-29.

Exhaustion of administrative or state remedies generally is not required 
before a prisoner may bring suit for damages or injunctive relief under section 
1983.2831 This term, however, in Secret v. Brierton,2832 the Seventh Circuit held 
that a state prisoner who alleges a deprivation of personal property of limited 
value without due process must first exhaust prison grievance procedures 
before bringing a section 1983 action.2833 But the court noted that resort to 
prison procedures would be unnecessary if the administrative remedies were 
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inadequate or if exhaustion would be futile.2834 Moreover, the court’s holding 
was narrowly drawn so as to exclude from its reach section 1983 complaints 
based on alleged deprivations of liberty interests.2835

In contrast to prevailing practice under section 1983, a prisoner must 
exhaust all available state remedies before a federal court will entertain a 
petition for habeas corpus.2836 In 1973, the Supreme Court in Prieser v. 
Rodriguez2&il held that section 1983 actions challenging the fact or duration 
of confinement are in substance petitions for habeas corpus and may not be 
brought until state remedies have been exhausted.2838 When remedies other 
than release are sought, a separate action under section 1983 may be 
maintained and the exhaustion requirement need not be met.2839

A prisoner’s opportunity to redress asserted constitutional violations may 
be impeded by certain procedural requirements. For example, release from 
confinement or cessation of the challenged activity may well moot all 
complaints but those seeking damages.2840 Moreover, a court may refuse to 
hear a section 1983 claim because of res judicata or collateral estoppel 
consequences of a suit in which the prisoner was previously involved.2841 This

2834. Id. at 829.
2835. Id. at 830.
2836. See Prieser v. Rodríguez, 411 U.S. 475, 477 (1973) (federal court will hear petition for writ of 

habeas corpus only upon exhaustion of state remedies); Secret v. Brierton, 584 F.2d 823, 830 (7th Cir. 
1978) (same). See generally notes 2783-2804 supra and accompanying text (habeas relief for state 
prisoners).

2837. 411 U.S. 475 (1973).
2838. Id. at 500. The Court held that claims for restoration of good conduct time credits, which would 

result in earlier or immediate release, are essentially habeas corpus petitions. Id. This term, the courts of 
appeals continued to apply Prieser in dismissing § 1983 actions seeking earlier or immediate release when 
the plaintiff-prisoner failed to exhaust administrative or state remedies. See Brown v. Vermillion, 593 F.2d 
321, 322 (8th Cir. 1979) (per curiam) (§ 1983 action seeking release as remedy for alleged due process 
violation in parole proceeding read as habeas corpus action and dismissed for failure to exhaust 
administrative remedies); Smallwood v. Missouri Bd. of Probation and Parole, 587 F.2d 369, 371 (8th Cir. 
1978) (per curiam) (§ 1983 action against parole board actually in habeas corpus because release sought; 
complaint dismissed for failure to exhaust state remedies); Reimer v. Short, 578 F.2d 621, 624 (5th Cir 
1978) (action challenging length or fact of confinement for auto theft conviction must be in habeas corpus 
and requires exhaustion of state remedies), cert, denied, 440 U.S. 947 (1979).

2839. Prieser v. Rodriguez, 411 U.S. 475, 499 (1973) (§ 1983 action appropriate for challenging 
conditions of confinement); see Cook v. Hanberry, 596 F.2d 658, 660 (5th Cir.) (per curiam) (prisoner 
alleging mistreatment may seek equitable relief under § 1983 but not release under habeas corpus statute), 
cert, denied, 99 S. Ct. 2866 (1979). Although the Court in Prieser held that claims for restoration of good 
conduct time credits are essentially actions in habeas corpus because they would result in earlier or 
immediate release, when a prisoner seeks damages for alleged deprivation of good-time credits, he may 
bring suit under § 1983. See Wolff v. McDonnell, 418 U.S. 539, 554-55 (1974) (federal courts may consider 
validity of procedures for depriving prisoners of good-time credits under § 1983).

2840. See Cook v. Hanberry, 596 F.2d 658, 659 (5th Cir.) (per curiam) (prisoner’s transfer prior to 
adjudication of claim moots request for relief), cert, denied, 99 S. Ct. 2866 (1979); Watts v. Brewer, 588 
F.2d 646, 648 (8th Cir. 1978) (inmate’s release from confinement moots claims for injunctive and 
declaratory relief but not claim for damages); Hendricks v. Havener, 587 F.2d 21, 21 (8th Cir 1978) (per 
curiam) (prisoner’s transfer moots request for injunction). But see Chapman v. Pickett, 586 F.2d 22, 26 
(7th Cir. 1978) (federal prisoner's first amendment complaint not mooted by parole).

2841. See Brown v. Vermillion, 593 F.2d 321, 322 (8th Cir. 1979) (per curiam) (prisoner’s prior 
involvement in class action seeking resolution of substantially similar claims has res judicata consequences 
for individual suit); Smallwood v. Missouri Bd. of Probation and Parole, 587 F.2d 369, 371 (8th Cir. 1978) 
(per curiam) (§ 1983 complaint dismissed in part because of res judicata effect of previous class action); 
Crowe v. Leeke, 550 F.2d 184, 186 (4th Cir. 1977) (res judicata and collateral estoppel fully applicable to 
§ 1983 actions); Goss v. Illinois, 312 F.2d 257, 259 (7th Cir. 1963) (§ 1983 does not confer jurisdiction on 
federal court to attack collaterally state criminal conviction).
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term, however, the Fifth Circuit held that a prisoner’s previous participation 
in a class action that sought injunctive and declaratory relief alone did not 
have a res judicata effect on the prisoner’s later individual damage suit.2842

The affirmative defense of immunity from liability may also prevent a 
prisoner from obtaining judicial relief for alleged constitutional depriva
tions.2843 Absolute immunity from liability arising out of the execution of 
official duties extends to judges,2844 prosecutors,2845 and public defenders.2846 
Furthermore, prison officials are protected by a qualified immunity when 
exercising their duties in good faith.2847 The extent of this qualified immunity 
depends upon the amount of discretion exercised by the official, the responsi
bility of his position, and the circumstances as they reasonably appeared at 
the time of the challenged act.2848 A prison official will be held liable for a 
constitutional deprivation if the official knew or should have known that the 
challenged activity was a violation of the prisoner’s constitutional rights, or if 
the action was done with malicious intent.2849 This term the Fifth Circuit held 
that prison officials who violate the eighth amendment may not avail 
themselves of the qualified immunity defense to avoid liability.2850

This term the courts of appeals continued to extend special procedural 
protections to section 1983 plaintiffs proceeding pro se. Although prisoners’

2842. See Bogard v. Cook, 586 F.2d 399, 408 (5th Cir. 1978) (although some of plaintiff's personal 
claims for damages could have been litigated as part of prior class action against prison, notice of class suit 
insufficient to apprise him of right to combine individual monetary claims).

2843. See id. at 421 (although prisoner proved case against prison system, individual defendants entitled 
to qualified immunity and state could not be brought before court). The eleventh amendment bars 
prisoners from bringing suit directly against the state. Alabama v. Pugh, 438 U.S. 781, 782 (1978) (per 
curiam).

2844. See Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (judge has absolute immunity from liability 
even if actions are erroneous, malicious, or in excess of authority).

2845. See Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976) (state prosecutor acting within scope of 
duties has absolute immunity from § 1983 actions); Heidelberg v. Hammer, 577 F.2d 429, 432 (7th Cir. 
1978) (same).

2846. See Robinson v. Bergstrom, 579 F.2d 401, 411 (7th Cir. 1978) (per curiam) (public defender 
absolutely immune from liability in civil rights suits when acting within scope of authority).

2847. Procunier v. Navarette, 434 U.S. 555, 561-62 (1978); see DeShields v. United States Parole 
Comm’n, 593 F.2d 354, 358 (8th Cir. 1979) (per curiam) (parole examiners entitled to qualified immunity 
from § 1983 actions); Fielder v. Bosshard, 590 F.2d 105, 109 (5th Cir. 1979) (sheriff and others in charge 
of jail entitled to raise affirmative defense of qualified immunity); Bogard v. Cook, 586 F.2d 399, 421 (5th 
Cir. 1978) (prison administrators entitled to qualified immunity); Chapman v. Pickett, 586 F.2d 22, 25-26 
(7th Cir. 1978) (same).

2848. Scheuer v. Rhodes, 416 U.S. 232, 247-48 (1974); see Procunier v. Navarette, 434 U.S. 555, 561-62 
(1978) (applying Scheuer test of qualified immunity to prison officials).

2849. Wood v. Strickland, 420 U.S. 308, 320 (1975); see Procunier v. Navarette, 434 U.S. 555, 562-63 
(1978) (prison officials who could not reasonably have known that conduct violated constitutional rights 
entitled to immunity defense); Bogard v. Cook, 586 F.2d 399, 415-21 (5th Cir. 1978) (under either prong of 
Wood test, prison officials’ negligence insufficient to overcome qualified immunity); Chapman v. Pickett, 
586 F.2d 22, 28-29 (7th Cir. 1978) (prison officials not entitled to qualified immunity from action alleging 
eighth amendment violation; defendants knew or should have known disproportionate punishment 
unconstitutional); Buise v. Hudkins, 584 F.2d 223, 234 (7th Cir. 1978) (prison officials not entitled to 
qualified immunity for challenged transfer of “writ writer” because transfer clearly violated recognized 
rights).

2850. See Fielder v. Bosshard, 590 F.2d 105, 109-10 (5th Cir. 1979) (element of deliberate or callous 
indifference required in proof of eighth amendment violation sufficiently like element of malicious intent 
needed to overcome qualified immunity; possibility of immunity from eighth amendment complaint 
negated); accord, Chapman v. Pickett, 586 F.2d 22, 28 (7th Cir. 1978) (very nature of eighth amendment 
complaint may well preclude possibility of qualified immunity for defendant prison officials). 
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suits may be dismissed for failure to prosecute,2851 the Seventh Circuit 
reversed such a dismissal and held that the district court must recognize 
limitations on inmate plaintiffs proceeding pro se and explore alternative 
methods of reaching the merits before dismissal for failure to prosecute would 
be proper.2852 The Tenth Circuit also reversed a dismissal of a section 1983 pro 
se action because prison officials had not responded to the complaint and thus 
had provided no record on which dismissal could be judged.2853 Similarly, the 
Fifth Circuit, in a series of decisions, found unacceptable the district court 
practice of referring pro se section 1983 actions to a magistrate for ex parte 
factual determinations that in effect decided the merits of the suits.2854

2851. See Lang v. Wyrick, 590 F.2d 257, 259 (8th Cir. 1978) (per curiam) (dismissal of § 1983 action for 
failure to prosecute upheld when plaintiff failed to appear in court or respond to court orders); Davis v. 
Williams, 588 F.2d 69, 70 (4th Cir. 1978) (dismissal of § 1983 action based on inadequate medical care 
upheld when plaintiff refused efforts to provide treatment and delayed trial nearly two years).

2852. Heidelberg v. Hammer, 577 F.2d 429, 431 (7th Cir. 1978).
2853. Robinson v. Benton, 579 F.2d 70, 71 (10th Cir. 1978) (per curiam).
2854. See Mitchell v. Beaubouef, 581 F.2d 412, 414-15 (5th Cir. 1978) (per curiam) (vacating acceptance 

of magistrate’s recommendation for dismissal based on unverified administrative report); Hurst v. Phelps, 
579 F.2d 940, 941 (5th Cir. 1978) (per curiam) (same); Lewis v. Bragan, 576 F.2d 678, 679 (5th Cir. 1978) 
(dismissal based on ex parte factual determination by magistrate reversed when facts in dispute). The 
Eighth Circuit, in affirming a dismissal of a § 1983 complaint, declined to address the pro se plaintiffs 
argument that the dismissal was improperly based upon a report by the community programs officer of the 
United States Board of Prisons. Hendricks v. Havener, 587 F.2d 21, 21 (8th Cir. 1978) (per curiam). The 
court noted in this regard, however, that the district court has broad discretion to dismiss frivolous 
complaints. Id.

2855. In Bell v. Wolfish, 99 S. Ct. 1861 (1979), the Supreme Court stressed that a person may be 
lawfully committed to pretrial detention once a judicial determination of probable cause has been made. Id. 
at 1872. This Term the Supreme Court further held that it is not a deprivation of liberty without due 
process of law for state authorities negligently to detain the wrong man when he is arrested pursuant to a 
facially valid warrant. Baker v. McCollan, 99 S. Ct. 2689, 2694-95(1979).

2856. See, e.g., McMahon v. Beard, 583 F.2d 172, 174 (5th Cir. 1978) (pretrial detainee may be 
restricted only to ensure presence at trial and jail security); Feeley v. Sampson, 570 F.2d 364, 369 (1st Cir. 
1978) (restrictions on pretrial detainees must relate to purposes of confinement to satisfy due process); 
Patterson v. Morrisette, 564 F.2d 1109, 1110 (4th Cir. 1977) (per curiam) (pretrial detainee may be 
deprived only of constitutional rights necessary to ensure presence at trial).

2857. 99 S. Ct. 1861 (1979).
2858. Id. at 1868.

Rights of Pretrial Detainees. A pretrial detainee normally is imprisoned
between arrest and trial because he cannot post bail.2855 Previously, the courts 
have held that a pretrial detainee is entitled to all the protections enjoyed by a 
person released on bail and can be restricted only to ensure his appearance at 
trial and to maintain prison security.2856 This Term, however, in Bell v. 
Wolfish,2857 the Supreme Court changed dramatically the framework for 
evaluating the constitutionality of prison restrictions on pretrial detainees.

The district court in the Wolfish case enjoined several practices of the 
Metropolitan Correction Center in New York as applied to pretrial detainees, 
including the double-bunking of prisoners in single-occupancy cells; enforce
ment of the “publisher only” rule, which allowed inmates to receive books 
only from publishers, bookstores, or book clubs; the prohibition against 
inmates receiving food or other personal packages from outside the facility; 
and the practice of conducting, without probable cause, routine cell searches 
and visual body cavity searches after contact visits.2858 The Second Circuit, in 
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affirming the lower court, concluded that pretrial detainees were presumed 
innocent until proven guilty and thus retained all rights afforded unincar
cerated individuals; accordingly, under the due process clause, pretrial 
detainees could be subject only to those restrictions that inhere in confine
ment itself or that are justified by the “compelling necessities” of jail 
administration.2859

2859. Id. at 1869-70; see Wolfish v. Levi, 573 F.2d 118, 124 (2d Cir, 1978) (opinion below); accord, Bell 
v. Manson, 590 F.2d 1224, 1226 (2d Cir. 1978) (showing of compelling necessity required to justify “strip” 
searches of pretrial detainees). A number of other circuits have adopted standards similar to the 
“compelling necessity” test. See Norris v. Frame, 585 F.2d 1183, 1189 (3d Cir. 1978) (in absence of 
showing of legitimate security interest, prison officials' refusal to allow pretrial detainee to continue on 
methadone program is violation of due process); Buise v. Hudkins, 584 F.2d 223, 230 (7th Cir. 1978) 
(prison officials must show purpose and necessity of restrictive regulations); McMahon v. Beard, 583 F.2d 
172, 174 (5th Cir. 1978) (due process violation occurs when limitations on pretrial detainees more 
restrictive than necessary to ensure jail security or presence at trial); Feeley v. Sampson, 570 F.2d 364, 369 
(1st Cir. 1978) (restrictions on pretrial detainees unrelated to purposes of confinement violate due process). 
The Supreme Court’s decision in Bell v. Wolfish leaves the viability of these standards in doubt.

2860. 99 S. Ct. at 1871.
2861. Id. Of the dissenters, only Justice Marshall expressed sympathy for the compelling necessity 

standard and endorsed it only in connection with the body cavity searches because they were an imposition 
of “sufficient gravity” to invoke the standard. Id. at 1894 (Marshall, J., dissenting).

2862. Id. at 1872 (majority opinion).
2863. Id. The Court noted that the court of appeals properly relied on the due process clause rather than 

the eighth amendment in considering the claims of the pretrial detainees. Id. at 1872 n. 16. The courts have 
consistently held that eighth amendment scrutiny is appropriate only after a formal adjudication of guilt 
has been made because punishment may only be levied upon a prisoner after a determination of guilt. 
Therefore, complaints of pretrial detainees must be given a due process analysis. See, e.g., Ingraham v. 
Wright, 430 U.S. 651, 671-72 n.40 (1977) (eighth amendment analysis appropriate only after formal 
adjudication of guilt with due process of law; punishment in absence of such adjudication is violation of due 
process); Jones v. Diamond, 594 F.2d 997, 1003 (5th Cir. 1979) (pretrial detainee entitled to relief from 
prison conditions that violate due process); McMahon v. Beard, 583 F.2d 172, 174 (Sth Cir. 1978) (pretrial 
detainee’s challenge of conditions of confinement must be analyzed as due process deprivation); Loe v. 
Armistead, 582 F.2d 1291, 1293-94 (4th Cir. 1978) (pretrial detainee’s protection arises from due process 
clause rather than eighth amendment).

The Supreme Court reversed, holding that there is no source in the 
Constitution for the “compelling necessity” standard.2860 The Court reasoned 
that the “presumption of innocence” has no application to a determination of 
a pretrial detainee’s rights and that the due process clause could not supply a 
basis for the “compelling necessity” standard.2861 Instead, the Court held the 
proper inquiry to be whether the challenged restrictions constitute punish
ment.2862 Because a pretrial detainee cannot be punished prior to an adjudica
tion of guilt, the Court reasoned that restrictions amounting to punishment 
would violate due process.2863 The Court concluded that in the absence of a 
showing of express punitive intent, a restriction reasonably related to a 
legitimate governmental objective would not, without more, constitute 
punishment and therefore would not violate the due process rights of pretrial 



1979] Project: Criminal Procedure 647

detainees.2864 Utilizing this standard, the Court held that the various restric
tions that had been challenged were constitutionally permissible.2865

Although it is uncertain how the lower courts will apply the punishment 
standard of Wolfish, it is clear that the Court’s approach will make it more 
difficult for pretrial detainees to succeed in suits challenging restrictions on 
their constitutional rights.2866 In effect, the punishment standard shifts a 
major burden from the defendant prison officials to the plaintiff prisoners. 
Prior to Wolfish, a pretrial detainee plaintiff needed only to prove that his 
constitutional rights were being unnecessarily restricted to meet his burden of 
proof.2867 To rebut this contention, prison officials then had to show that the 
restrictions were justified by some compelling necessity.2868 After Wolfish, to 
justify judicial intervention a pretrial detainee must prove that the restrictions

2864. 99 S. Ct. at 1873-74. The Court emphasized that restraints on their faces reasonably connected to 
the prison’s interest in maintaining order and security also would not be considered, without more, 
unconstitutional punishment. Id. at 1874. In determining whether this reasonable relationship exists, the 
Court noted that “such considerations are peculiarly within the province and professional expertise of 
prison officials, and in the absence of substantial evidence in the record to indicate that the officials have 
exaggerated their response to those considerations, courts should ordinarily defer to their expert judgment 
in such matters.” Id. at 1875 n.23 (quoting Pell v. Procunier, 417 U.S. 817, 827 (1974)).

2865. 99 S. Ct. at 1876-86. Specifically, the Court held that double-bunking did not violate due process, 
id. at 1876; that the “publisher only” rule did not violate due process or the first amendment, id. at 1880; 
that the prohibition on outside packages did not violate due process, id. at 1882; and that room and visual 
body cavity searches without probable cause after contact visits did not violate the fourth amendment. Id. 
at 1883-84.

The dissenting opinions criticized the majority on several grounds. Justice Marshall argued that making 
the intent of prison officials the critical factor in assessing the constitutionality of restrictions was 
“unrealistic in the extreme.” Id. at 1887 (Marshall, J., dissenting). Moreover, the punishment standard as 
articulated by the Court was viewed as “ineffectual,” diluted by “virtually unlimited deference to detention 
officials’ justifications,” conspicuously lacking in “meaningful consideration” of the impact that restric
tions may have on pretrial detainees, and designed to abdicate an “unquestionably judicial function.” Id. at 
1886-89. According to Justice Marshall, the appropriate standard would balance the deprivations suffered 
by the pretrial detainee against the state interests served by a given restriction. Id. at 1890. Under this 
standard, the challenged restrictions would be found unacceptable. Id. at 1891-94. Justice Stevens' dissent, 
in which Justice Brennan joined, accepted the punishment standard but objected to its application. Id. at 
1895-96 (Stevens, J., with Brennan, J., dissenting). Justice Stevens would have held that the four 
restrictions were punitive in character and thus violative of due process. Id. at 1900-03. Justice Powell 
joined the opinion of the majority except for the holding on body cavity searches. Justice Powell argued 
that in view of the serious intrusion on the privacy of pretrial detainees occasioned by body cavity searches, 
some level of cause, such as reasonable suspicion, should be required to justify them. Id. at 1886 (Powell, J , 
dissenting tn part).

2866. Although Wolfish deals specifically with the rights of pretrial detainees, it is clear that its holding 
will affect the rights of convicted prisoners as well. A pretrial detainee, of course, retains all the rights 
enjoyed by convicted prisoners. Id. at 1877-78 (majority opinion). A convicted prisoner, however, may 
constitutionally be punished and thus has fewer or more limited rights than a pretrial detainee. Id. at 1889 
(Marshall, J., dissenting). Consequently, any restriction held not to violate the constitutional rights of 
pretrial detainees will also not violate the constitutional rights of convicted prisoners. Wolfish thus appears 
to have two effects on suits brought by convicted prisoners. First, the substantive holdings of Wolfish—-that 
double-bunking, body cavity searches, and the other challenged restrictions do not violate the Constitu
tion—would most likely apply to convicted prisoners as well as to pretrial detainees. Second, the intent or 
reasonableness test developed by the Court for evaluating the punitive character of challenged restrictions 
would also seem to apply to prisoners’ suits alleging eighth amendment violations. In such suits, the 
prisoner must allege that the challenged restrictions constitute not just punishment, but cruel and unusual 
punishment. The Wolfish punitive intent test may make such an allegation more difficult to sustain.

2867. See note 2856 supra and accompanying text (discussing legitimacy of restrictions on pretrial 
detainees).

2868. See note 2859 supra and accompanying text (discussing “compelling necessity" test). 
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on his rights are punitive in nature.2869 In the absence of this showing, prison 
authorities need only demonstrate that the restrictions are rationally con
nected to a legitimate governmental objective.2870

Constitutional Rights Retained. Prisoners retain limited first amend
ment rights.2871 Although incarceration in and of itself limits the right of 
association,2872 prison officials may not prohibit communications between 
prisoners unless the prohibition furthers some legitimate penological objective 
and there is no less restrictive alternative available.2873 Federal courts 
distinguish between a convicted prisoner and a pretrial detainee in determin
ing what rights of association warrant constitutional protection. For example, 
pretrial detainees have a right to visitation while convicted inmates do not.2874 
The First and Second Circuits are split on the issue of a pretrial detainee’s 
right to contact visits. While the Second Circuit continued to hold this term 
that such visits must be permitted,2875 the First Circuit ruled that the 
Constitution does not guarantee contact visits.2876 This term the Seventh 
Circuit vacated a preliminary injunction requiring contact visits for pretrial 
detainees, holding that the district court had abused its discretion by ordering 
such relief without a full hearing on its costs and alternatives.2877

A prisoner’s first amendment right of free speech may be restricted by 
legitimate governmental interests, particularly those of order and security.2878

2869. See 99 S. Ct. at 1873-74 (pretrial detainees must challenge conditions of confinement on grounds 
that they are punitive, arbitrary, or unreasonable).

2870. See note 2864 supra and accompanying text (discussing burden of proof under Wolfish').
2871. See Jones v. North Carolina Prisoners’ Labor Union, 433 U.S. 119, 129-30 (1977) (first 

amendment rights must give way to major restrictions legitimately required by confinement); Pell v. 
Procunier, 417 U.S. 817, 822 (1974) (prisoner retains first amendment rights not inconsistent with status as 
prisoner or with legitimate penological objectives); Arsberry v. Sielaff, 586 F.2d 37, 44 (7th Cir. 1978) 
(legitimate penological objectives justify limitations on first amendment rights); Guajardo v. Estelle, 580 
F.2d 748, 760 (5th Cir. 1978) (prisoners retain first amendment rights not inconsistent with security).

2872. Jones v. North Carolina Prisoners’ Labor Union, 433 U.S. 119, 125-26 (1977); see Garland v. 
Polley, 594 F.2d 1220, 1222 (8th Cir. 1979) (prisoners’ first amendment associational rights not violated by 
officials’ refusal to allow them to operate business in prison); Phillips v. Bureau of Prisons, 591 F.2d 966, 
975 (D.C. Cir. 1979) (prisoners’ first amendment associational rights not violated by exclusion of paralegal 
with prison record from prison facilities).

2873. Rudolph v. Locke, 594 F.2d 1076, 1077-78 (5th Cir. 1979) (per curiam).
2874. Jones v. Diamond, 594 F.2d 997, 1013 (5th Cir. 1979); Feeley v. Sampson, 570 F.2d 364, 372-73 

(1st Cir. 1978). A prisoner’s visitation rights may be suspended for a limited period of time if he is found to 
be in possession of contraband immediately following such visits. White v. Keller, 588 F.2d 913, 914 (4th 
Cir. 1978) (per curiam).

2875. Marcera v. Chinlund, 595 F.2d 1231, 1241 (2d Cir. 1979).
2876. Feeley v. Sampson, 570 F.2d 364, 372-73 (1st Cir. 1978).
2877. Jordan v. Wolke, 593 F.2d 772, 775 (7th Cir. 1978) (per curiam).
2878. See Bell v. Wolfish, 99 S. Ct. 1861, 1880 (1979) (prohibiting outside packages and books other 

than from publishers, bookstores, or book clubs for security reasons does not violate first amendment); 
Jones v. North Carolina Prisoners’ Union, 433 U.S. 119, 130-31 (1977) (prohibiting prisoners' union from 
bulk mailing and inmate-to-inmate solicitation does not violate prisoners’ nght of free speech); Pell v. 
Procunier, 417 U.S. 817, 827-28 (1974) (prohibiting prisoners from holding press conferences and 
interviews does not violate first amendment when alternative means of communication available); Pittman 
v. Hutto, 594 F.2d 407, 411 (4th Cir. 1979) (prison officials’ censoring of publications that threaten order 
and security not first amendment violation); Watts v. Brewer, 588 F.2d 646, 649-50 (8th Cir. 1978) (no 
violation of prisoners’ right to reasonable correspondence with outside world when prison officials 
intercept and warn against surreptitious communications between inmate in one prison and “writ writer” 
in another).



1979] Project: Criminal Procedure 649

This term, the Fifth Circuit in Guajardo v. Estelle2™ issued a comprehensive 
decision regarding prisoners’ mail. The court affirmed the district court 
injunction against the enforcement of certain prison regulations, holding, 
inter alia, that the imposition of numerical limits on prisoners’ mail and the 
requirement that correspondents be approved by prison officials were not 
essential to the state’s interest in security, order, or rehabilitation.2879 2880 The 
court approved, however, the right of prison officials to inspect and censor 
certain categories of prisoners’ mail, including sexually explicit magazines 
and general correspondence relating to plans for violating prison rules or 
graphically depicting illegal sexual behavior.2881 Correspondence with attor
neys, government agencies, courts, and the media could be inspected only for 
contraband and in the presence of the prisoner.2882 Moreover, the court held 
that publications could not be censored on the grounds that they contained 
criticism of prison authorities or encouraged prisoners to assert their legal 
rights.2883

2879. 580 F.2d 748 (5th Cir. 1978).
2880. Id. at 755-56.
2881. Id. at 757, 762.
2882. Id. at 757-59.
2883. Id. at 760-61. The court also upheld the prison rules prohibiting outside packages and allowing 

inmates to receive publications only from publishers or publications suppliers. Id. at 762; accord, Bell v. 
Wolfish, 99 S. Ct. 1861, 1880 (1979) (prohibition on outside packages and books sent from nonpublisher 
sources upheld).

2884. Cruz v. Beto, 405 U.S. 319, 322-23 (1972) (per curiam) (allegations that Buddhist inmate not 
given reasonable opportunity to practice religion states claim of first amendment violation); cf. Chapman v. 
Pickett, 586 F.2d 22, 27 (7th Cir. 1978) (prisoner’s disciplinary segregation for refusal to handle pork for 
religious reasons violates eighth amendment).

2885. See Jones v. Bradley, 590 F.2d 294, 296 (9th Cir. 1979) (self-proclaimed pastor did not have 
protected right to use chapel for study groups or to perform marriages).

2886. McDonald v. Hall, 579 F.2d 120, 121 (1st Cir. 1978) (per curiam).
2887. Id.
2888. 99 S. Ct. 1861 (1979).
2889. Id. at 1883.
2890. Id.
2891. Id.
2892. Id. at 1884. The Court’s opinion overrules two Second Circuit opinions decided earlier this term 

A prisoner who is denied a reasonable opportunity to practice his religion 
may bring suit to redress the violation of his first amendment right,2884 
although security and administrative interests may outweigh certain religious 
rights.2885 This term the First Circuit held that the refusal of prison 
authorities to allow religious services in an isolation unit was not arbitrary or 
unreasonable when based on security reasons.2886 The refusal therefore did not 
violate the first amendment.2887

The Supreme Court’s opinion in Bell v. Wolfish2^ has apparently nar
rowed the scope of a prisoner’s fourth amendment rights. The Court in 
Wolfish suggested that prisoners may have no reasonable expectation of 
privacy in their cells.2889 Even if a privacy interest could be maintained, the 
Court concluded that such an interest would necessarily be of diminished 
scope.2890 Consequently, routine cell searches without a showing of probable 
cause do not per se violate the fourth amendment.2891 The Court further held 
that visual body cavity searches conducted without probable cause after 
contact visits are not unreasonable.2892
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Prisoners are protected from cruel and unusual punishment by the eighth 
amendment.2893 This protecton provides freedom from torture and other 
barbarous treatment as well as freedom from punishments that offend the 
evolving standards of society.2894 Sanctions grossly disproportionate to the 
infractions for which they are imposed also violate the eighth amendment.2895 
Overcrowding and related conditions may be sufficient to establish an eighth 
amendment violation.2896 Failure to provide adequate medical care may also 
constitute an eighth amendment violation if it is shown that there was

that condemned the use of visual body-cavity searches without a showing of probable cause. See Bell v. 
Manson, 590 F.2d 1224, 1226 (2d Cir. 1979) (body-cavity searches of pretrial detainees without probable 
cause requires showing of compelling necessity); Hurley v. Ward, 584 F.2d 609, 611 (2d Cir. 1978) (routine 
body-cavity searches of convicted inmates without probable cause held unnecessary and abusive).

The effect of the Wolfish decision on an earlier Fifth Circuit decision dealing with body-cavity searches 
is uncertain. In United States v. Lilly, 576 F.2d 1240 (5th Cir. 1978), two defendants were charged with 
attempting to smuggle contraband into a federal correctional institution. Both defendants filed motions to 
suppress the contraband, arguing that the body-cavity searches conducted by prison officials during which 
the evidence was discovered were unreasonable. Id. at 1243. The Fifth Circuit ruled that the Government 
must demonstrate a legitimate need for conducting body-cavity searches to satisfy the reasonableness 
requirement of the fourth amendment. Id. at 1245. Under the facts of Lilly, the court held that a legitimate 
purpose and a reasonable means for conducting such searches had been shown. Id. The court refused to 
approve the search of one defendant, however, because the prisoner had not been informed that she would 
be subject to random body-cavity searches after unsupervised visits outside the prison. Id. at 1246. 
Although the court declined to hold that notice is an essential element of reasonableness in every situation, 
the absence of notice in the Lilly case operated to deprive the defendant of her fourth amendment rights. Id. 
at 1247. The court rejected the claims of the other defendant, even though notice was similarly lacking, 
because prison officials had reason to believe that the prisoner was actually concealing contraband at the 
time of the search. Id. In this situation, the court held that notice was unnecessary because the search was 
purposeful and not random. Id.

2893. See Hutto v. Finney, 437 U.S. 678, 685 (1978) (district court can limit time prisoner spends in 
punitive isolation as part of comprehensive remedy for previous eighth amendment violations); Fielder v. 
Bosshard, 590 F.2d 105, 110-11 (5th Cir. 1979) (parents of deceased inmate awarded compensatory and 
punitive damages for eighth amendment violation); Chapman v. Pickett, 586 F.2d 22, 27-28 (7th Cir. 1978) 
(seven month disciplinary segregation for refusal to handle pork for religious reasons constitutes grossly 
disproportionate punishment and violates eighth amendment).

2894. See Hutto v. Finney, 437 U.S. 678, 685 (1978) (eighth amendment violated by punishments that 
transgress today’s concepts of dignity, humanity, and decency); Estelle v. Gamble, 429 U.S. 97, 106 (1976) 
(deliberate indifference to serious medical needs of prisoner offends evolving standards of decency and 
violates eighth amendment); Gregg v. Georgia, 428 U.S. 153, 179-80 (1976) (eighth amendment reflects 
evolving standards of justice); cf. Sisbarro v. Warden, 592 F.2d 1, 4 (1st Cir. 1979) (multiple transfers of 
state prisoner not cruel and unusual punishment notwithstanding burdensomeness); Hudspeth v. Figgins, 
584 F.2d 1345, 1348 (4th Cir. 1978) (per curiam) (allegation that guard threatened prisoner's life states 
claim for eighth amendment violation); McMahon v. Beard, 583 F.2d 172, 175 (5th Cir. 1978) (long-term 
solitary confinement in stripped cell not violative of eighth amendment when for prisoner’s safety).

2895. See Hutto v. Finney, 437 U.S. 678, 682 (1978) (eighth amendment violated by grossly 
disproportionate penalties and punishments including confinement in punitive isolation for indeterminate 
time); Chapman v. Pickett, 586 F.2d 22, 27-28 (7th Cir. 1978) (prisoner’s disciplinary segregation for 
refusal to handle pork on religious grounds held to violate eighth amendment).

2896. See Hutto v. Finney, 437 U.S. 678, 685-88 (1976) (overcrowding and resulting jail condition, 
together with other forms of punishment, properly held to be eighth amendment violations); Jones v. 
Diamond, 594 F.2d 997, 1016-18 (5th Cir. 1979) (overcrowded conditions fostering violence, threats, and 
sexual assaults among prisoners properly enjoined); Battle v. Anderson, 594 F.2d 786, 793 (10th Cir. 1979) 
(remand for further consideration of state attempts to implement orders requiring elimination of severe 
overcrowding); Johnson v. Levine, 588 F.2d 1378, 1380-81 (4th Cir. 1979) (per curiam) (overcrowding and 
results thereof held to violate eighth amendment under totality of circumstances analysis); Dimarzo v. 
Cahill, 575 F.2d 15, 19-20 (1st Cir. 1978) (district court properly used threat of closure to enforce order 
requiring multiple sanitary and safety improvements). But cf. Bell v. Wolfish, 99 S. Ct. 1861, 1875-76 
(1979) (two prisoners in one-man cell not per se unconstitutional).
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“deliberate indifference” to serious medical needs.2897 Mere negligence is an 
insufficient basis for an eighth amendment claim.2898

Due Process. Prisoners retain limited due process rights.2899 A prisoner
may not be deprived of a protected liberty interest without some measure of 
procedural due process.2900 Generally, an interest will qualify as a protected 
liberty interest if a prisoner has a legitimate claim of entitlement to it.2901 For 
example, because a parolee is entitled to continued freedom unless he violates 
the conditions of his parole, he must be accorded due process safeguards 
before his parole can be revoked.2902 Parole rescission and probation revoca
tion proceedings similarly must contain procedural protections to satisfy due

2897. Estelle v. Gamble, 429 U.S. 97, 104-05 (1976) (deliberate indifference to serious medical needs is 
unnecessary and wanton infliction of pain and violates eighth amendment); see Boyce v. Alizaduh, 595 
F.2d 948, 953 (4th Cir. 1979) (liberally read pro se complaint states claim against prison doctor for 
deliberate indifference; indifference not imputed to prison officers who promptly provided medical 
attention); Fielder v. Bosshard, 590 F.2d 105, 110-11 (5th Cir. 1979) (parents of deceased inmate awarded 
compensatory and punitive damages for callous indifference to serious medical needs of son); Loe v. 
Armistead, 582 F.2d 1291, 1296 (4th Cir. 1978) (denial of medical care for 11 hours to prisoner with 
broken arm states claim under eighth amendment). To state a cognizable eighth amendment claim based 
upon a failure to treat a medical condition, a prisoner must allege in the complaint acts or omissions 
sufficiently harmful to demonstrate deliberate indifference. Estelle v. Gamble, 429 U.S. 97, 106 (1976). 
Compare Hancock v. Unknown United States Marshall, 587 F.2d 377, 379 (8th Cir. 1978) (per curiam) 
(complaint dismissed for failure to describe acts or omissions that constituted deliberate indifference) and 
Twyman v. Crisp, 584 F.2d 352, 354-55 (10th Cir. 1978) (per curiam) (complaint dismissed for failure to 
demonstrate sufficiently deliberate indifference to medical need) with Hurst v. Phelps, 579 F.2d 940, 942 
(5th Cir. 1978) (per curiam) (pro se allegation of denial of medical care read liberally to include deliberate 
indifference). Once medical care has been provided, a prisoner’s delay in pursuing a suit for the previous 
denial of medical care is grounds for dismissal of the complaint. Davis v. Williams, 588 F.2d 69, 70-71 (4th 
Cir. 1978).

2898. See Estelle v. Gamble, 429 U.S. 97, 105-06 (1976) (inadvertent failure to provide medical care not 
eighth amendment violation; malpractice does not become constitutional claim because victim is prisoner); 
Fielder v. Bosshard, 590 F.2d 105, 107 (5th Cir. 1979) (negligence, neglect, or malpractice insufficient to 
state § 1983 claim under eighth amendment).

2899. Wolff v. McDonnell, 418 U.S. 539, 555-57 (1974) (due process rights limited in prison setting); 
Garland v. Polley, 594 F.2d 1220, 1221 (8th Cir. 1979) (prisoners’ due process rights may be restricted but 
not repealed); see Procunier v. Martinez, 416 U.S. 396, 417-19 (1974) (censorship of prisoners' mail 
requires some due process); Paine v. Baker, 595 F.2d 197, 201-02 (4th Cir. 1979) (although prisoner does 
not have due process right of access to his prison file, there is limited due process right to have erroneous 
information expunged); Preston v. Thompson, 589 F.2d 300, 303 (7th Cir. 1978) (extended lock-up after 
prison riot violates due process); cf. Meachum v. Fano, 427 U.S. 215, 224-26 (1976) (mere transfer of 
prisoner does not implicate due process); Lane v. Hanberry, 593 F.2d 648, 649 (5th Cir. 1979) (per curiam) 
(due process does not require that prisoner be appraised of all possible consequences of waiver of certain 
rights); Harkins v. Wyrick, 589 F.2d 387, 391 (8th Cir. 1979) (failure to credit state prisoner for time spent 
in federal custody does not violate due process).

2900. Wolff v. McDonnell, 418 U.S. 537, 557-58 (1974) (due process safeguards required in prison 
disciplinary proceedings when state-created liberty interest may be lost).

2901. Greenholtz v. Inmates of Nebraska Penal & Correctional Complex, 99 S. Ct. 2100, 2103 (1979) 
(quoting Board of Regents v. Roth, 408 U.S. 564, 577 (1972)).

2902. See Morrisey v. Brewer, 408 U.S. 471, 482 (1972) (due process safeguards required in parole 
revocation proceedings).
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process.2903 A protected liberty interest that does not inhere in the Constitu
tion itself may be created by statute2904 or by official policies or practices.2903

A privilege or interest subject to the unfettered discretion of prison 
officials, on the other hand, cannot constitute a protected liberty interest.2906 
In the absence of some state-created liberty interest, due process protections 
generally are not required in disciplinary proceedings2907 or prisoner trans
fers.2908 Prisoners may not be transferred, however, in retaliation for exercis
ing their legal rights.2909 This Term, in Greenholtz v. Inmates of Nebraska

2903. See Gagnon v. Scarpelli, 411 U.S. 778, 781-82 (1973) (probation revocation proceeding must 
satisfy minimum due process requirements); Christopher v. United States Bd. of Parole, 589 F.2d 924, 927 
(7th Ctr. 1978) (parole rescission proceedings trigger due process protections); Drayton v. McCall, 584 
F.2d 1208, 1215-17 (2d Cir. 1978) (same).

2904. See Wolff v. McDonnell, 418 U.S. 539, 556 (1974) (state statute providing prisoners’ right to good 
time credits revocable only for major misconduct created liberty interest); Arsberry v. Sielaff, 586 F.2d 37, 
45 (7th Cir. 1978) (prisoner must seek liberty interest in state law when there is no constitutional source).

2905. See Durso v. Rowe, 579 F.2d 1365, 1371 (7th Cir. 1978) (prisoner must be allowed to prove that 
under official practices, participation in work release program could be revoked only if prisoner violated 
work release contract, thus creating protected liberty interest).

2906. See Meachum v. Fano, 427 U.S. 215, 229 (1976) (discretionary transfer of prisoner to new facility 
does not require due process protections); Garland v. Polley, 594 F.2d 1220, 1222 (8th Cir. 1979) (no state- 
created liberty interest or entitlement to due process found in operations of prisoners’ leather goods 
business); Cofone v. Manson, 594 F.2d 934, 939 (2d Cir. 1979) (no protected liberty interest created by 
statute providing procedure for prisoner transfers that did not place limits on authority of prison officials).

2907. See Wolff v. McDonnell, 418 U.S. 539, 556-57 (1974) (prison disciplinary proceedings require due 
process only if state-created liberty interest exists); White v. Keller, 588 F.2d 913, 914 (5th Cir. 1978) (per 
curiam) (temporary suspension of visiting privileges after contraband discovered on prisoner following 
contact visit does not require prior hearing). The Fifth Circuit has concluded, however, that minimal due 
process safeguards may be required in certain disciplinary proceedings. See Jones v. Diamond, 594 F.2d 
997, 1030 (5th Cir. 1979) (extended loss of visitation rights as disciplinary punishment requires minimal 
due process safeguards of notice and opportunity to respond); cf. Ibarro v. Olivarri, 587 F.2d 677, 677 (5th 
Cir. 1979) (per curiam) (allegations of isolated confinement for 49 days and attendant loss of privileges 
without notice or hearing states claim under § 1983). The Fifth Circuit also suggested this term that 
pretrial detainees may be entitled to greater due process safeguards in disciplinary proceedings than 
convicted inmates. See Maldonado v. Garza, 579 F.2d 338, 340 (5th Cir. 1978) (per curiam) (dictum) 
(remanding for consideration whether pretrial detainees entitled to hearing prior to confinement in 
isolation with accompanying restrictions of rights).

2908. Montanya v. Haymes, 427 U.S. 236, 242 (1976); Meachum v. Fano, 427 U.S. 215, 229 (1976); 
Cofone v. Manson, 594 F.2d 934, 939 (2d Cir. 1979); see Sisbarro v. Warden, 592 F.2d 1, 3-4 (1st Cir. 1979) 
(interstate transfer of state prisoners pursuant to interstate agreement held not subject to due process 
safeguards); Beck v. Wilkes, 589 F.2d 901, 903-04 (5th Cir. 1978) (per curiam) (federal prisoner has no 
ground to challenge transfer from one federal prison to another at discretion of Attorney General); 
Twyman v. Crisp, 584 F.2d 352, 356-57 (10th Cir. 1978) (per curiam) (summary transfer to maximum 
security facility not violation of due process); cf. Atkinson v. Hanberry, 589 F.2d 917, 919-20 (5th Cir. 
1979) (transfer from federal to state prison for trial on state charges not subject to due process hearing 
requirement); Lair v. Fauver, 595 F.2d 911, 914 (3d Cir. 1979) (per curiam) (§ 1983 complaint alleging 
that transfer deprived prisoner of state-created interest remanded for consideration of recent developments 
in state law).

2909. See Hohman v. Hogan, 597 F.2d 490, 492-93 (2d Cir. 1979) (per curiam) (pro se allegation that 
prisoner transferred for pursuing civil rights claims held to state claim under § 1983); Garland v. Polley, 
594 F.2d 1220, 1223 (8th Cir. 1979) (prisoner’s allegation of retaliatory transfer for pursuing legal rights 
states claim under § 1983); Buise v. Hudktns, 584 F.2d 223, 229 (7th Cir. 1978) (prisoner may not be 
transferred in retaliation for exercise of protected rights).

Prisoner transfers may also be subject to statutory regulation in certain instances. Under the Interstate 
Agreement on Detainers Act, 18 U.S.C. app. §§ 1-8 (1976), a prisoner incarcerated in one jurisdiction may 
be transferred to another jurisdiction for trial on charges pending against him there. Id. § 2. The 
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Penal & Correctional Complex 2910 the Supreme Court held that a statute 
providing for the mere possibility of parole does not create a protected liberty 
interest.2911 The Court noted that a discretionary parole determination, like a 
prisoner transfer decision, provides no more than a mere hope that the benefit 
will be obtained; consequently, the interest need not be protected by 
procedural safeguards.2912

Once it is determined that a protected liberty interest exists, the extent of 
due process required will depend upon a consideration of the interest at stake, 
the probable value of the proposed procedural safeguard, and the burden on 
the government if a new procedure is required.2913 For example, the due

Agreement is designed to facilitate the expeditious disposition of detainers, thereby minimizing repeated 
transfers of prisoners and avoiding the disruption of prisoner treatment and rehabilitation. United States v. 
Mauro, 436 U.S. 340, 350-51 (1978). After the prisoner is notified of the source and contents of any 
detainer lodged against him, he may request final disposition of the charges. Id. at 351. The jurisdiction 
that filed the detainer is then obligated to bring him to trial within 180 days. Id. Once a prosecuting state 
obtains custody of a prisoner incarcerated in another jurisdiction, however, it must try the prisoner within 
120 days of his arrival. Id. at 352. Moreover, the receiving state must try the prisoner on the outstanding 
charges before returning him to the state in which he was previously imprisoned. Id. Failure to observe any 
of the procedures contained in the Agreement may result in a dismissal of the indictment. See United States 
v. Eaddy, 595 F.2d 341, 343-46 (6th Cir. 1979) (Government’s failure to try state prisoner on federal 
charges within 120 days of arrival in federal custody grounds for dismissal of federal indictment); Stroble v. 
Anderson, 587 F.2d 830, 838-39 (6th Cir. 1978) (informal continuances granted by trial judge insufficient 
to toll period within which trial must be commenced; writ of habeas corpus granted); cf. Echevarria v. Bell, 
579 F.2d 1022, 1027 (7th Cir. 1978) (allegation of violation of Agreement confers federal habeas corpus 
jurisdiction but dismissal of motion affirmed for failure to exhaust state remedies); United States v. Adkins, 
577 F.2d 675, 676 (9th Cir. 1978) (remanding for consideration whether detainer was lodged against 
prisoner and whether return of prisoner to state custody without trying her on federal charges violated 
Agreement).

The Agreement does not automatically govern all situations in which a prisoner is transferred from one 
jurisdiction to another to face trial on a pending indictment. See United States v. Mauro, 436 U.S. 340, 350- 
51 (1978) (prisoner transferred to federal prison by writ of habeas corpus ad prosequendam not subject to 
provisions of Agreement; writ not detainer within meaning of statute); United States v. Dixon, 592 F.2d 
329, 335 (6th Cir. 1979) (Agreement not violated by prisoner’s return to custody of first incarceration prior 
to disposition of charges in other jurisdiction when temporary transfer made upon request of defense); 
United States v. Dobson, 585 F.2d 55, 61 (3d Cir. 1978) (Agreement does not apply to parole violator
detainee prior to parole revocation); Robinson v. United States, 580 F.2d 783, 784 (5th Cir. 1978) (per 
curiam) (allegation of violation without force when one of two jurisdictions not party to Agreement).

Transfers of prisoners from state to federal facilities may also be subject to statutory limitations. Under 
18 U.S.C § 5003(a), the Attorney General may contract with state officials for the custody of state 
prisoners if the Director of the Federal Bureau of Prisons certifies that “proper and adequate treatment 
facilities and personnel are available.” 18 U.S.C. § 5003(a) (1976). In Lono v. Fenton, 581 F.2d 645 (7th 
Cir. 1978) (en banc), the Seventh Circuit held that the term “treatment facilities” in § 5003(a) requires that 
the state prisoner be in need of specialized treatment, available only in the federal system, before a transfer 
can be authorized. Id. at 646-47. Unless the state establishes the prisoner’s need for specialized treatment, a 
transfer to a federal facility would be improper under the Seventh Circuit’s holding. Id. The First Circuit, 
however, has reached a different conclusion. In Sisbarro v. Warden, 592 F.2d 1 (1st Cir. 1979), the First 
Circuit affirmed the district court’s dismissal of a pro se suit that challenged the prisoner’s transfer from a 
state to a federal penitentiary. In specifically rejecting the Lono holding, the court observed that neither the 
language of § 5003(a) nor its administrative interpretation by the Bureau of Prisons suggests that the term 
“treatment facilities” was meant to be a substantive limitation on the transfer of prisoners. Id. at 4.

2910. 99 S. Ct. 2100 (1979).
2911. Id. at 2105.
2912. Id The Court distinguished parole proceedings from parole revocation, which had previously 

been held to require due process, on the ground that there is a “crucial difference between being deprived of 
a liberty one has, as in parole, and being denied a conditional liberty one desires.” Id.

2913. Mathews v. Eldridge, 424 U.S. 319, 335 (1976); see Wolff v. McDonnell, 418 U.S. 539, 560(1974) 
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process safeguards required in a disciplinary proceeding involving a state- 
created liberty interest are less stringent than those required in parole 
revocation proceedings.* 2914 Both proceedings require that the prisoner be 
given advance notice of the alleged violation, disclosure of the evidence relied 
upon and the reasons for the action, and an opportunity to present evi
dence.2915 But only parole revocation proceedings allow the prisoner to 
confront and cross-examine witnesses.2916

(due process requirements must be considered in light of nature of government function and private 
interest involved).

2914. Wolff v. McDonnell, 418 U.S. 539, 560-62 (1974). See also Drayton v. McCall, 584 F.2d 1208, 
1215-17 (2d Cir. 1978) (prisoner entitled to due process safeguards in parole rescission proceeding; degree 
of protection less than that required in revocation hearings and more than that required in disciplinary 
hearings).

2915. See Wolff v. McDonnell, 418 U.S. 539, 563-70 (1974) (procedural safeguards required for 
disciplinary proceeding involving state-created liberty interest include written notice of alleged violation, 
disclosure of evidence, reasons for disciplinary action, and opportunity to call witnesses when feasible); 
Morrisey v. Brewer, 408 U.S. 471, 489 (1972) (procedural safeguards required for parole revocation 
proceedings include written notice of alleged violation, disclosure of evidence, opportunity to present 
evidence, impartial hearing body, and written statement of factfinders regarding evidence relied upon and 
reasons for revoking parole).

2916. Compare Wolff v. McDonnell, 418 U.S. at 567-68 (no right to cross-examine witnesses at 
disciplinary proceedings) with Morrisey v. Brewer, 408 U.S. at 489 (prisoner in parole revocation 
proceeding has right to confront and cross-examine witnesses).

2917. See Bounds v. Smith, 430 U.S. 817, 821-22, 828 (1977) (prisoners have constitutional right of 
meaningful access to courts; prison officials must provide either adequate law library or adequate 
assistance from persons trained in law); Johnson v. Avery, 393 U.S. 483, 485 (1969) (access of prisoners to 
courts must not be denied or obstructed); Jones v. Diamond, 594 F.2d 997, 1024-25 (Sth Cir. 1979) 
(insufficient compliance with Bounds standards when prisoner able only to order books from county law 
library); Hudspeth v. Figgins, 584 F.2d 1345, 1348 (4th Cir. 1978) (per curiam) (alleged threats against 
prisoner for pursuing legal action states claim of denial of access); Williams v. Leeke, 584 F.2d 1336, 1339- 
40 (4th Cir. 1978) (45-minute limit on time intervals spent in law library states claim of lack of meaningful 
access); Hooks v. Wainright, 578 F.2d 1102, 1102 (Sth Cir. 1978) (per curiam) (injunction requiring state 
to maintain existing legal services program for inmates until plans can be made to fulfill the Bounds 
requirement affirmed); cf. United States v. Holmen, 586 F.2d 322, 323 (4th Cir. 1978) (per curiam) (right 
of access not violated when no evidence that prisoner made use of any legal materials that were available); 
Twyman v. Crisp, 584 F.2d 352, 357, 359 (10th Cir. 1978) (per curiam) (restricted access to law library not 
per se denial of access; right of access does not include unlimited free postage for legal mailings).

2918. Bounds v. Smith, 430 U.S. 817, 828 (1977); see Johnson v. Avery, 393 U.S. 483, 490 (1969) 
(inmates may not be barred from aiding each other in preparation of legal actions unless some reasonable 
alternative exists).

2919. 584 F.2d 223 (7th Cir. 1978).
2920. Id. at 232; cf. Watts v. Brewer, 588 F.2d 646, 649 (8th Cir. 1978) (§ 1983 action dismissed for 

failure to show damages; question of whether “writ writer” has constitutional right to provide legal services 
to other inmates not reached); In re Green, 586 F.2d 1247, 1249-51 (8th Cir. 1978) (“inveterate writ 
writer” found in criminal contempt for continuing abuse of judicial process with frivolous lawsuits; right of 
access does not leave courts powerless to deal with abuse).

Due process also requires that prisoners have meaningful access to the 
courts.2917 To ensure that this right is fully protected, the Supreme Court has 
held that states must provide prisoners with reasonable access to a law library 
or persons trained in the law.2918 2919 This term in Buise v. Hudkins2m the Seventh 
Circuit held that transferring a prison’s only “jailhouse lawyer” or “writ 
writer” violated the meaningful access rights of the other prisoners.2920
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