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Controlling Basic Science: 
The Case of Nuclear Fusion
Steven Goldberg*

• Assistant Professor of Law, Georgetown University Law Center. A.B. 1969, Harvard University; J.D. 
1973, Yale University. I would like to thank Jeff Turner for his excellent research assistance.

1. Although the government has engaged in assessing the effects of specific technologies since the early 
nineteenth century, the notion of systematic attention to technology assessment dates from the mid-1960’s. 
See Review of the Technology Assessment Act: Hearings Before the Subcomm, on Science, Research and 
Technology of the House Comm, on Science and Technology, 95th Cong., 1st & 2d Sess. 7-9 (1978-1979) 
(testimony of Dr. Melvin Kransberg)(concern for technology’s interaction with society became paramount 
by mid-196O’s) [hereinafter Review of Technology Assessment Act]. For the history of the modem 
technology assessment movement, see Green, Technology Assessment and the Law: Introduction and 
Perspective, 36 Geo. Wash. L. Rev. 1033-35 (1968); Speth, The Federal Role in Technology Assessment 
and Control, in Federal Environmental Law 433-43 (E. Dolgin & T. Guilbert eds. 1974); Note, 
Congress and the Office of Technology Assessment, 45 Geo. Wash. L. Rev. 1123-25 (1977).

Although there is no single, generally accepted definition of technology assessment, the most widely 
used describes technology assessment as “the thorough and balanced analysis of all significant primary, 
secondary, indirect, and delayed consequences or impacts, present and foreseen, of a technological 
innovation on society, the environment or the economy.” Speth, supra, at 432 (quoting Senate Comm, on 
Rules and Administration, 92d Cong., 2d Sess., Technology Assessment for the Congress 8 
(1978)).

2. See Review of Technology Assessment Act, supra note 1, at 513 (testimony of Dr. Louis M. Branscomb)

In this article, Professor Goldberg argues that policymakers must at 
times choose one line of basic scientific research over another for 
nonscientific reasons. He explains that decisions made during basic 
research determine which technologies emerge and shape significant 
social issues. Because the federal government dominates American 
scientific research, policymakers cannot avoid social control of 
science. The article uses a case study of nuclear fusion to analyze 
and to evaluate the process of scientific progress. After examining the 
roles of Congress, the President, and the courts in this process, it 
presents an ingenious “stick-slip motion" model for current control 
of basic science and suggests ways to tighten the links between 
political institutions and the research establishment. Professor Gold
berg concludes that unless changes are made, fusion research may, 
as a result of bureaucratic and scientific pressures, produce a 
technology inferior from society's perspective to other fusion 
technologies.

Legal control of a new technology generally comes too late. Once a 
technology is ready for the marketplace banning or altering it can mean 
wasting millions of dollars and many years of research and development. 
Moreover, even when a technology proves dangerous enough to justify a 
sudden restriction, it may have built up enough political and economic 
momentum to steamroller efforts at control.

In recent years public and private groups have confronted this problem 
with mixed success by engaging in technology assessment, the early analysis 
of the social effects of emerging technologies.1 But technology assessment has 
rarely focused on basic scientific research.2 The notion that social preferences

683
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should influence research choices has remained largely taboo even though the 
federal government funds the bulk of American research,* 3 and the research 
process shapes when and which technologies emerge.4 Unless basic science is 
understood and, to the extent appropriate, controlled, technology assessment 
will continue to face the task of unmaking decisions reached long ago.

(technology assessment “an attempt to judge the social consequences of a technology after that technology 
has been defined”). An early and influential National Academy of Sciences report on technology 
assessment stated that “our concern here is not with the effects of science—what man knows or 
hypothesizes about his world—but with the effects of technology—what man can do and chooses to do 
with what he knows.” House Comm, on Science and Astronautics, Technology: Processes of 
Assessment and Choice 9 (Comm. Print 1969) (report of National Academy of Sciences). The report 
also concluded that “comprehensive efforts to assess the consequences of a technology can often be 
effective even if they are delayed until the initial stages of research and development have been completed 
and the technology is at the threshold of commercial introduction.” Id. at 47. Subsequent events have cast 
considerable doubt on that statement. See notes 122-24 infra and accompanying text (light water and 
breeder reactor technologies difficult to control once research and development completed).

3. The federal government supports roughly two-thirds of the nation’s scientific research. Office of 
Management and Budget, Special Analyses, Budget of the United States Government, 
1980, at 300 (1979) [hereinafter Special Analyses].

4. A continuum connects basic research in natural science with the production of the machines, devices, 
and products of modem technology. See D. Greenberg, The Politics of Pure Science 8-9 
(1967)(research and development encompasses basic research, applied research, and development); Teller, 
The Role of Applied Science in Basic Research and National Goals 258-60 (Nat’l Acad. Sci. ed. 
1965)(research and development includes “pure science, applied science, and engineering development”). 
No bright lines divide the continuum into neat categories; instead, numerous more or less vague terms 
describe the progress from abstract knowledge to practical tools. The Federal Department of Energy has 
located seven stages in the process: 1) Basic research, 2) applied research, 3) exploratory development, 4) 
technology development, 5) engineering development, 6) demonstration, and 7) commercialization. TRW, 
Inc., Magnetic Fusion Program Summary Document 113 (1979) (prepared for U.S. Dep’t of 
Energy).

Scientific research, including research not motivated by any foreseeable application, does in fact lead to 
useful technologies. Teller, supra, at 259. Teller offers nuclear energy and electricity as examples of this 
phenomenon. Id. This relationship between science and technology has become particularly strong in the 
last century; in earlier times, the two were less closely linked. Bode, Reflections on the Relation Between 
Science and Technology, in Basic Research and National Goals, supra, at 41.

5. See Oversight Review of the Magnetic Fusion Program of the Department of Energy: Hearing Before the 
Subcomm, on Fossil and Nuclear Energy Research, Development and Demonstration of the House Comm, 
on Science and Technology, 95th Cong., 2d Sess. 6 (1978) (testimony of Dr. John M. Deutch) (“program 
holds excellent promise of ultimately achieving the goal of commercial fusion energy”) [hereinafter 
Oversight Review of Magnetic Fusion Program],

At first glance, controlling basic science may seem impossible or improper. 
The goal of such control, however, is neither to alter the laws of nature nor to 
stifle free inquiry. Instead, the goal is to understand the process of discovery 
and to guide the nonscientific decisions already being made as a part of that 
process. Indeed, given the dominant role of the federal government in 
American scientific research, the issue is not whether to impose social control, 
but how to do so.

This article is an initial effort to broaden the focus of technology 
assessment to include a careful analysis of the process of scientific progress in 
America—the research institutions that do science, the political and legal 
institutions that control it, and how these institutions interact. The method 
chosen is a case study of nuclear fusion, a major area of government research 
that in many ways typifies American science today.

With the hope that decades from now fusion will provide an abundant 
source of energy,5 the federal government now spends over $500 million a 
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year on fusion research.6 Social, economic, and engineering choices are being 
made today that will be extremely difficult to unmake if and when fusion 
reactors are ever built. For example, segments of the public may someday 
want to ban the first commercially available fusion reactor because of its 
environmental impact. Such an action might take place years, even decades, 
after the research establishment had abandoned a reactor design that was 
environmentally superior, but further from commercialization. This kind of 
early decision—a decision about the pace and direction of basic re
search—must be understood if control of science is to be meaningful.

6. See U.S. Department of Energy/Atomic Energy Defense Activities, Congressional 
Budget Request FY 1981, Volume 1, Part 1, at 20 (1980) (fiscal year 1980 appropriation of 
$191,890,000 for inertial confinement fusion); U.S. Department of Energy/Energy Supply 
Research and Development, Congressional Budget Request FY 1981, Volume 3, at 21 (1980) 
(fiscal year 1980 appropriation of $355,405,000 for magnetic fusion energy).

7. See R. Merton, Social Theory and Social Structure 597-99 (enlarged ed. 1968) (public holds 
science responsible for technology stemming from science).

This article begins with a description of the scientific and institutional 
developments that led to modern fusion research, followed by an outline of 
the social implications of fusion power, including fuel availability, radiation 
levels, and centralization of electicity generation. It then analyzes the process 
through which fusion research is controlled today and through which social 
decisions are already being made. The analysis begins with the central actor in 
the system—the science bureaucracy that conducts the research program. 
The institutional norms of that type of organization, as well as the economic 
and political environment in which it functions, are considered. Attention 
shifts next to the roles of Congress, the President, and the courts and to their 
options for controlling the science bureaucracy. Congress and the President 
are seen not as knowing too little about science, but as often caring too little 
about its long-term social effects. The courts’ ability to control basic science, 
primarily through the National Environmental Policy Act (NEPA), is shown 
to have been limited by the Supreme Court’s construction of that statute. 
Finally, a model is presented of how our system presently controls basic 
research. The model does not fit the notion held by some environmentalists of 
a science bureaucracy racing out of control and does not comport with the 
view held by some scientists of a dormant research establishment throttled by 
inertia and political meddling. The model suggests instead the mechanical 
phenomenon of “stick-slip motion”—a science bureaucracy engaged in 
intermittent, stop-and-start movement that is only partly dependent on social 
control. Suggestions are made for improving this system, but there is no 
ritualistic call for a new panel or a new study; indeed, ad hoc panels and 
studies are found to be part of the problem. The suggestions focus instead on 
tightening existing links between political institutions and the research 
establishment.

Two points must be emphasized initially. First, enhanced social control 
over basic science is not an antiscientific goal. Social control may lead to 
increased as well as decreased support for a particular area of research. 
Moreover, science will not prosper in the long run in a society that views it as 
an unmanageable source of undesirable outputs.7 Second, attorneys must 
study fusion and similar scientific areas now, even though application of these 
areas is far in the future. Although studying the legal problems involved in 
licensing current nuclear reactors or in restricting today’s automotive emis



686 The Georgetown Law Journal [Vol. 68:683

sions is far easier and more conventional, those problems were defined, and 
many vital issues were settled, long before current disputes began. If legal 
control over technology is to be more than a clumsy tool, legal control over 
basic science must be studied with care.

I. The Development and Nature of Fusion Research

Analyzing the choices posed by fusion research requires an understanding 
of both the science involved and the institutions that do the science. Although 
technical terminology may cause attorneys some anxiety, attorneys are 
perfectly capable of understanding it. Indeed, science is easier to comprehend 
than other disciplines because scientific terms have relatively clear and precise 
definitions.8 Science undoubtedly involves jargon and complexities, but 
attorneys who have dealt with natural gas pricing,9 tax shelters,10 11 psychiatric 
theories," or air pollution standards12 can hardly complain about technical 
language, and attorneys in patent practice can have no complaint whatever.13 
The task for lawyers, after all, is not to do science, but to understand it. 
Failure to understand will result in an inability to cope with issues that have 
profound legal and social consequences.

8. Indeed, clarity and precision are basic norms of scientific knowledge. Parsons, The Institutionaliza
tion of Scientific Investigation, in The Sociology of Science 7 (B. Barber & W. Hirsch eds. 1962). For 
example, a lawyer with a case involving the sale of a chicken is faced with numerous definitional 
ambiguities. See Frigaliment Importing Co. v. B.N.S. Sales Corp., 190 F. Supp. 116, 121 (S.D.N.Y. 1960) 
(contract for chicken satisfied by delivery of stewing chickens rather than broilers and fryers). A case 
involving a breeder reactor, however, will offer a far more precise and generally accepted definition of the 
technology involved. Scientists’ Inst, for Pub. Info., Inc. v. AEC, 481 F.2d 1079, 1080 (D.C. Cir. 1973).

9. In Shell Oil Co. v. FPC, 520 F.2d 1061 (5th Cir. 1975), cert, denied, 426 U.S. 941 (1976), the Fifth 
Circuit reviewed the rate for nonassociated and casing-head natural gas, a rate based in part on exploration 
overhead, which is derived by multiplying the sum of unit Dry Hole Cost and Other Exploration Cost by 
the ratio of National Exploration Overhead Cost divided by National Other Exploration Cost, using a 
multiyear average. Id. at 1066, 1068.

10. The Court in Crane v. Commissioner, 331 U.S. 1 (1946), for example, was concerned in part with the 
use of depreciation to determine the adjusted basis for determining gain or loss on the sale of an apartment 
subject to an unassumed mortgage and obtained by bequest.

11. In Washington v. United States, 390 F.2d 444 (D.C. Cir. 1967), the court found that defendant’s 
trial had been concerned with disputes over whether the defendant had “a schizoid personality” as opposed 
to a “trait of a schizoid nature” and whether he had “sociopathic symptomology” rather than “aggressive 
antisocial activity.” Id. at 450.

12. In Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1973), cert, denied, 417 U.S. 921 
(1974), the court reviewed a regulation requiring that particulate matter emitted from cement plants not 
exceed 0.30 lb.-per ton of feed to the kiln or greater than 10% opacity, except when uncombined water 
prevents achievement of the opacity limit. Id. at 378.

13. In Schering Corp. v. Gilbert, 153 F.2d 428 (2d Cir. 1946), the court assessed the claims of inventors 
who sought to improve the art of cholecystography through use of the new chemical compound beta-(4- 
hydroxy-3,5-diiodophenyl)-alpha-phenyl propionic acid. Id. at 429.

14. B. Hoffmann, Albert Einstein 81 (1972).

With this in mind, we can begin to trace the roots of modern fusion 
research. Discussions of the science of nuclear power usually begin with 
Albert Einstein’s 1907 assertion that in theory any tiny bit of matter can be 
converted into an enormous amount of energy.14 Although the equation 
e=mc2 represented a quantum leap in the development of nuclear power, it is 
arbitrary to regard the formula as the first step. The idea that mass contains 
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energy grew out of Einstein’s 1905 paper on the theory of special relativity,15 
which in turn drew in part on the work of the nineteenth-century Scottish 
physicist James Clerk Maxwell.16 Indeed, the progressive nature of science 
ensures that even the most astonishing ideas have antecedents and that even 
the most ordinary observations may have surprising consequences. Neither 
Maxwell nor Einstein had the slightest idea that his work would lead to 
nuclear power.17

15. Id. at 68-81.
16. Id. at 45-47,65-69.
17. Id. at 82; cf. Polanyi, The Republic of Science, 1 Minerva 54, 62 (1962) (over a dozen major 

discoveries separated theory of relativity from its modern applications).
18. D. Greenberg, supra note 4, at 72; J. Jungk, Brighter Than A Thousand Suns 74-77 (J. 

Cleugh trans. 1958).
19. J. Jungk, supra note 18, at 74-75.
20. G. Seaborg & W. Corliss, Man and Atom 25 (1971).
21. President’s Remarks at the Annual Convention of the National Association of Counties, 15 

Weekly Comp, of Pres. Doc. 1241, 1245 (July 16, 1979); G. Seaborg & W. Corliss, supra note 20, at 
26-28.

22. G. Seaborg & W. Corliss, supra note 20, at 34-43. A breeder reactor creates new fissionable fuel as 
it operates. Id. at 34-35.

23. J. Jungk, supra note 18, at 37. In 1931 Urey, working with the Bureau of Standards, isolated 
deuterium, an isotope of hydrogen. R. Cochrane, Measure for Progress 358-59 (1974). Scientists 
soon realized that forcing two deuterium nuclei together would give off energy. G. Seaborg & W. 
Corliss, supra note 20, at 44-45. By 1939, Bethe had published equations demonstrating that energy from 
the stars results from the fusion of hydrogen into helium. S.D. Freeman, Energy: The New Era 368 
n.238 (1974). Some scientists have recently speculated that a portion of the sun’s energy may come from a 
different process, such as the contraction of the sun. Scientists Say Sun May Be Shrinking. Energy Resulting 
from Contraction, Wash. Star, July 6, 1979, § A, at 2, col. 1.

24. G. Seaborg & W. Corliss, supra note 20, at 45.
25. A. Bishop, Project Sherwood 15 (1958).
26. Energy Research and Development Administration, Fusion Power by Magnetic 

In the twentieth century the practical task of liberating energy from mass 
developed along two lines, fission and fusion. In 1938 uranium atoms were 
split by neutron bombardment, a process quickly termed nuclear fission.18 
Splitting the atom left less mass than had existed before the bombardment,19 
the remainder having been given off as energy in accordance with Einstein’s 
equation. Fission served as the source of power for the atomic bombs dropped 
on Hiroshima and Nagasaki20 as well as for the civilian nuclear reactors that 
now provide about thirteen percent of the electricity in the United States.21 
The controversial breeder reactor is also fueled by fission.22

The theory underlying nuclear fusion, the other line of development, 
emerged before fission, but its practical impact appeared later. As early as 
1927 scientists speculated that the stars, including our sun, were fueled by the 
forcing together, or fusion, of two lightweight atoms and that this fusion 
diminished mass and released energy, again in accordance with Einstein’s 
equation.23 After World War II the United States developed the hydrogen 
bomb, which uses fusion to create destructive capabilities far beyond those of 
the fission-powered atomic bomb.24

In the 1940’s many scientists realized that fusion, like fission, might be 
harnessed for civilian use.25 The basic method of generating electricity from 
fusion parallels that used in generating electricity from fission, coal, solar 
energy, or any other heat source. The object is to generate heat, which boils 
water, producing steam to turn turbines that generate electricity.26 Fusion 
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poses the problem of generating heat in an orderly and continuous fash
ion—the hydrogen bomb overdoes it a bit.

From the outset, the United States government rather than private 
enterprise has conducted the major effort to develop nuclear fusion. Because 
of the relationship between nuclear energy and national security, the Atomic 
Energy Act of 194627 created a nearly complete government monopoly over 
nuclear matters.28 The Act set up the Atomic Energy Commission (AEC),29 a 
civilian body with broad authority over both military and civilian aspects of 
nuclear power.30 In 1951, the AEC created Project Sherwood, the first 
American program to seek methods to control fusion for the production of 
electric power.31

Confinement 3 (1977) (ERDA 77-63). Although solar energy may be used in the fashion described, it 
may also be converted directly into electricity with photovoltaic devices. 1 Office of Technology 
Assessment, Application of Solar Energy to Today’s Energy Needs 393 (1978).

27. Atomic Energy Act of 1946, ch. 724, 60 Stat. 755 (1946) (current version at 42 U.S.C. § 2011 
(1976)).

28. H. Green & A. Rosenthal, Government of the Atom 3 (1963). For a discussion of the origins 
of the Atomic Energy Act of 1946, see generally R. Hewlett & O. Anderson, I A History of the 
United States Atomic Energy Commission, The New World, 1939/1946, at 1-8, 620-55 (1962). 
For a review of the initial activities of the Atomic Energy Commission, see generally, R. Hewlett & F. 
Duncan, II A History of the Atomic Energy Commission: Atomic Shield, 1947/1952 (1969). The 
1954 Atomic Energy Act provided for private development of certain peaceful uses of atomic energy, 
although strict government controls were retained over those uses. E. Stason, S. Estep & W. Pierce, 
Atoms and the Law 1207-09(1959).

29. Atomic Energy Act of 1946, ch. 724, § 2, 60 Stat. 756 (1946) (current version at 42 U.S.C. § 2031 
(1976)).

30. H. Green & A. Rosenthal, supra note 28, at 3.
31 A. Bishop, supra note 25, at V. Under Project Sherwood, research laboratories around the country 

took diverse approaches. See id. at 20-21 (discussing major methods of fusion research). The project 
remained completely secret until 1958 when the United States, the Soviet Union, and Great Britain 
simultaneously made their fusion programs public. S.D. Freeman, supra note 23, at 279.

32. A. Bishop, supra note 25, at 170; Thomson, Foreword to J. Jukes, Man-Made Sun at 6 (1959); 
Capturing a Star: Controlled Fusion Power, EPRI J., Dec. 1977, at 6 [hereinafter Capturing a Star].

33. Energy Research and Development Administration, supra note 26, at 7-8.
34. TRW, Inc., supra note 4, at 7.
35. Id. at 7-8.

Optimism about the potential of controlled fusion ran high in the early 
years. In 1958 scientists in many countries, including the United States, 
predicted that fusion reactors would be practical in approximately twenty 
years.32 A brief description of what is involved in controlled fusion helps to 
explain both why such reactors remain decades away and why the search 
nonetheless continues.

Because the nuclei of light elements are positively charged, they repel each 
other electrically.33 An enormous amount of energy in the form of high 
temperatures is necessary to overcome the repulsion; indeed, the temperature 
necessary for fusion is roughly 100 million degrees Celsius, considerably 
greater than the temperature of the sun’s interior.34 Moreover, the colliding 
nuclei must be contained at that temperature for a sufficient length of time 
and at a sufficient density for significant amounts of energy to be given off.35

Fusion researchers discovered in the 1950’s that forcing hydrogen isotopes 
to achieve the necessary temperatures and densities was even more difficult 
than expected. At the temperatures involved in fusion, most atoms are 
stripped of their electrons with the result that matter becomes a mixture of 
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positively charged nuclei, called ions, and free electrons.36 Matter in this state 
is known as plasma and behaves differently from solids, liquids, or gases.37 An 
enormous amount of basic scientific research on plasma physics has been and 
remains necessary for determining how to control a fusion reaction.38

36. Id.
37. Energy Research and Development Administration, supra note 26, at 8-9; TRW, Inc., 

supra note 4, at 8.
38. S. D. Freeman, supra note 23, at 279.
39. Id. at 278.
40. Energy Research and Development Administration, supra note 26, at 7.
41. See id. (fusion reaction of 1 gram of deuterium and 1.5 grams of tritium releases energy equivalent of 

110 barrels of oil).
42. National Research Council, Controlled Nuclear Fusion: Current Research and 

Potential Progress 2 (1978) (report of Committee on Nuclear and Alternative Energy Systems, 
Supporting Paper 3) [hereinafter Controlled Nuclear Fusion], This study formed the basis of the 
fusion section in National Academy of Sciences, Energy in Transition 1985-2010, at 463-76 
(1979).

43. See Energy Research and Development Administration, supra note 26, at 4 (United States 
supply of deuterium 16 billion Q; energy use rate is approximately 0.1 Q annually).

44. Controlled Nuclear Fusion, supra note 42, at 2. In fusion reactors, neutrons given off by the 
reactor would breed with a blanket of lithium to produce tritium. Id.

45. Id.
46. In 1974 Congress abolished the Atomic Energy Commission. Its regulatory functions were 

transferred to the Nuclear Regulatory Commission, while its research and promotional activities, including 
the fusion program, were transferred to the Energy Research and Development Administration, which had 
responsibility for exploring and developing all energy sources. Note, The Energy Reorganization Act of 
1974: More Power to the People?, 7 Loy. Chi. L.J. 410, 421-22 (1976). In 1977, the Energy Research and 
Development Administration was merged with other energy-related agencies into the Department of 
Energy. See Department of Energy Organization Act: Hearings Before the Subcomm, on Legislation and 
National Security of the House Comm, on Government Operations, 95th Cong., 1st Sess. 54 (1977) 
(statement of James R. Schlesinger) (creation of Department of Energy will simplify and rationalize 
government). The fusion program remained intact through these changes, although it may now face 
tougher competition for federal dollars.

47. A. Bishop, supra note 25, at 21; TRW, Inc., supra note 4, at 31, 32.
48. See Energy Study Group, Energy R & D and National Progress 244 (1965) (under 

Controlled fusion presents such severe scientific and engineering problems 
that the Director of the AEC’s plasma physics laboratory once described it as 
“probably the most difficult technical task that has ever been attempted, bar 
none.”39 The promise of uncommon rewards, however, drives the fusion 
effort. At present, two isotopes of hydrogen, deuterium and tritium, look 
most promising for fueling a fusion reactor.40 In a fusion reaction small 
amounts of each of these isotopes produce enormous amounts of energy.41 
Although deuterium and tritium are not yet familiar as sources of energy, 
they are significantly more abundant than oil, gas, coal, or uranium. Because 
deuterium is present in water,42 there is enough deuterium to last millions of 
years at current levels of energy consumption.43 Tritium, a radioactive 
element, is obtained by bombarding lithium with neutrons.44 Lithium supplies 
also appear adequate to provide energy for many centuries.45

The Atomic Energy Commission and its successor agencies, the Energy 
Research and Development Administration (ERDA) and the Department of 
Energy (DOE),46 have continued research on controlled fusion. Although the 
name Project Sherwood has been dropped, DOE continues its basic work at 
national laboratories around the country; some of these facilities have been 
involved since the program’s beginning.47 A few other government agencies48 
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and a few private concerns49 have done some fusion-related work, but DOE is 
the central actor in the program.50

direction of A. Cambel) (some fusion work sponsored by National Aeronautics and Space Administration, 
Air Force, Navy, and National Science Foundation).

49. Id.; TRW, Inc., supra note 4, at 31.
50. TRW, Inc., supra note 4, at 31.
51. A. Bishop, supra note 25, at 15, 20.
52. TRW, Inc., supra note 4, at 8-9. Magnetism can contain the plasma precisely because a plasma is a 

collection of charged particles. Id. at 9. No physical container could hold the plasma; most heat-resistant 
materials used in industry melt at 4,000 degrees Celsius, well short of the 100 million degrees Celsius 
involved here. Id. at 8.

53. G. Seaborg & W. Corliss, supra note 20, at 46.
54. Metz, Report of Fusion Breakthrough Proves to Be a Media Event, 201 Science 792 (1978).
55. Id.
56. Id.; see Oversight Review of Magnetic Fusion Program, supra note 5, at 51 (results at Princeton Large 

Torus dispel notion that quality of energy confinement decreases as plasma temperature increases).
57. Metz, supra note 54, at 792. The word “tokamak” comes from the Russian acronym for toroidal 

magnetic chamber. Raloff, Disposable Fusion Reactors, 114 Science News 106 (1978). See G. Seaborg & 
W. Corliss, supra note 20, at 47 (picture of Princeton Model ST tokamak).

58. Oversight Review of Magnetic Fusion Program, supra note 5, at 48-49.
59. Controlled Nuclear Fusion, supra note 42, at 9.
60. Id.
61. Oversight Review of Magnetic Fusion Program, supra note 5, at 48. Tokamaks confine the plasma in a 

closed, toroidal-shaped magnetic field. Energy Research and Development Administration, 

Two basic approaches to controlled fusion—magnetic confinement and 
inertial confinement—dominate DOE’s current research efforts. Magnetic 
confinement traces its origins back to Project Sherwood.51 In this process the 
plasma is held in a dense state by a magnetic field and is heated, typically by a 
combination of electric current and nuclear particle beams.52 Since the early 
195O’s scientists have used a variety of magnetic field devices in their attempts 
to contain plasma long enough at a sufficient temperature and density.

Hot plasmas, however, develop instabilities that enable them to escape the 
magnetic field and quickly lose their energy.53 At present, in all controlled 
fusion experiments more energy is put into creating fusion than is received 
from it.54 Obviously, fusion cannot be a net source of energy for society unless 
it releases more energy than it uses. Scientists have worried for many years 
that because plasmas might have certain properties making them unconfina- 
ble at high temperatures, a net energy gain from fusion might be theoretically 
impossible in a device of reasonable size.55 They became more confident about 
the ultimate possibility of net energy production in the summer of 1978 when 
a magnetic confinement device called the Princeton Large Torus achieved 
record high temperatures of about 55 million degrees Celsius without 
encountering problems with plasma confinement.56 The Princeton Large 
Torus is a tokamak, a doughnut-shaped magnetic device.57 American 
tokamaks are the most advanced in the world and appear to be closer to 
achieving a net energy gain from fusion than any other approach.58 Such an 
achievement would demonstrate the scientific feasibility of fusion and thus its 
theoretical capability to provide society with energy.59 Whether energy could 
be provided economically or safely would still remain to be ascertained.60 The 
Department of Energy expects a device now under construction at Princeton, 
the Tokamak Fusion Test Reactor (TFTR), to demonstrate the scientific 
feasibility of fusion in 1983.61
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The second basic approach to fusion, inertial confinement, began later than 
the magnetic approach and remains further from achieving a net energy gain. 
Inertial confinement dates back not to Project Sherwood, but to the 1958 
invention of the laser, a device that initially had nothing whatever to do with 
fusion.62 Lasers generate powerful and coherent beams of light that can be 
focused on a spot a few hundred-millionths of an inch wide.63 By the late 
1960’s nuclear scientists were theorizing that a laser could create fusion in 
tiny pellets of deuterium and tritium.64 Inertial confinement devices have been 
built in which several laser beams are focused for less than a billionth of a 
second on microscopic deuterium-tritium pellets.65 By crushing the pellet 
core, the intense pressure achieves very high temperatures and densities.66 
Although these lasers cause fusion reactions, scientific feasibility has not been 
demonstrated.67 As with magnetic confinement, more energy is used than is 
produced. Because laser technology has military applications, much of the 
information about it is classified.68 This is a stark contrast with magnetic 
confinement technology in which twenty years of open research has resulted 
in a remarkable degree of international cooperation.69 The Department of 
Energy hopes, however, to achieve a demonstration of scientific feasibility in 
an inertial confinement device by 1986.70

supra note 26, at 19-20. The Department of Energy is also testing alternative magnetic confinement 
devices, including the magnetic mirror system, in which an open-ended magnetic field confines the plasma 
by use of particularly intense magnetism at the ends of the system to reflect the plasma back and forth . Id. 
at 20-21.

62. On the initial invention of the laser, see Wade, Forgotten Inventor Emerges from Epic Patent Battle 
With Claim to Laser, 198 Science 379 (1977).

63. S.D. Freeman, supra note 23, at 280.
64. Fisher, Energy From Laser Fusion, Popular Science, Dec. 1976, at 71.
65. Los Alamos Scientific Laboratory, Laser Fusion Program 2, 6 (1979) (LASL-79-29) (copy on file at 

Georgetown Law Journal).
66. Id. at 2. In its ultimate design, an inertial confinement reactor would involve numerous pellets, 

crushed one after another by powerful, pulsating laser beams. Id. at 3.
67. S.D. Freeman, supra note 23, at 281.
68. Controlled Nuclear Fusion, supra note 42, at 14-16. The classification problem has eased 

somewhat in recent years. See Comptroller General of the United States, Efforts to Develop 
Two Nuclear Concepts That Could Greatly Improve This Country’s Future Energy 
Situation 19 (1975) (Report to the Congress) (in 1974, AEC declassified considerable portion of 
weapons-related information from laser fusion program).

69. TRW, Inc., supra note 4, at 135-41.
70. Oversight Review of Magnetic Fusion Program, supra note 5, at 8.
Lasers are not the only inertial confinement system. Tests are also being done in which various particle 

beams containing heavy or light ions or electrons, rather than light, are used to deposit energy on a target. 
Olds, Fusion Power Developments, Power Engineering, Nov. 1978, at 6-7.

71. See note 6 supra (fiscal year 1980 appropriations for magnetic fusion energy and inertial confinement 
fusion).

72. L. Raleigh, Nuclear Fusion Power: Potential Energy Sources, 10 (Library of Congress, Congression
al Research Service, Major Issues System No. IB76047, 1979) (copy on file at Georgetown Law Journal).

Fusion research represents a major scientific undertaking by the federal 
government. The current DOE fusion budget totals over $500 million a year, 
of which roughly $350 million is allocated for magnetic confinement and 
almost $200 million for inertial confinement.71 The fusion budget rose rapidly 
from $35 million in 1970 before leveling off in the last few years.72 The 
Department of Energy projects that if, as expected, the scientific feasibiity of 
fusion is shown in the 198O’s, energy-producing facilities could be built in the 
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1990’s, and a prototype reactor could go into operation around the beginning 
of the next century.73 In this scenario, fusion could begin making a substantial 
contribution to the nation’s electricity requirements as early as the year 
2020.74

73. Oversight Review of Magnetic Fusion Program, supra note 5, at 9.
74. Id. at 9-10.
75. Special Analyses, supra note 3, at 300; cf. notes 47-50 supra and accompanying text (government 

domination of fusion program). This article analyzes control of science performed by and for the 
government. Government control of private research raises separate issues. The government role in 
American science predates the World War II expansion of the government’s involvement. Goldberg, The 
Constitutional Status of American Science, 1979 U. III. L.F. 1, 16-27; see note 23 supra (early involvement 
of Bureau of Standards with fusion research).

76. Defense and energy rank first and second as recipients of federal money for research and 
development. Special Analyses, supra note 3, at 295. When basic research alone is considered, health 
ranks first, with defense and energy ranking fourth and fifth. Id. at 301.

77. The device is called a riggatron. Although DOE has funded some research on it, the Department has 
now concluded that the concept is unworkable and has declined to provide further funding. Raloff, supra 
note 57, at 106; Clarke, Riggatron Con, 114 Science News 275 (1978) (letter to editor responding to 
Raloff article).

78. Goldberg, supra note 75, at 12-16,29.
79. Id. at 29; see Green, The Boundaries of Scientific Freedom, in Regulation of Scientific Inquiry 

142 (K. Wulff ed. 1979) (scientists not funded by government remain free to do research if they can find 
money elsewhere). The coexistence of scientific freedom with government support for science gives rise to 
an implied science clause in the Constitution: Congress may legislate the establishment of science, but shall 
not prohibit the free exercise of scientific speech. Goldberg, supra note 75, at 1.

80. Goldberg, supra note 75, at 11-12; see Delgado & Millen, God, Gallileo, and Government: Toward 
Constitutional Protection for Scientific Inquiry, 53 Wash. L. Rev. 349, 390-92 (1978) (suggesting that 
government may place some limitations on scientific inquiry when speech and nonspeech elements 
combined); Emerson, The Constitution and Regulation of Research, in Regulation Of Scientific 
Inquiry, supra note 79, at 129-35 (considering possible applications of various first amendment tests to 
regulation of scientific research); Robertson, The Scientist’s Right to Research: a Constitutional Analysis, 51 
S. Cal. L. Rev. 1203, 1254-59 (1978) (government may restrict scientific research when substantially 
necessary to protect “valid noncontent-related interests”).

The fusion program is in many ways representative of modern scientific 
research in the United States. First and foremost, involvement of the federal 
government characterizes modern American science; two-thirds of America’s 
basic research is federally funded.75 Moreover, energy and defense, the major 
justifications for the fusion program, receive the largest share of federal 
science money.76 Fusion also illustrates the relationship between private and 
public efforts in American science. The government may support certain 
scientific approaches to fusion and ignore others. The Department of Energy, 
for example, has consistently refused to fund construction of a particular type 
of small tokamak proposed by private scientists.77 Although the first amend
ment protects the right of these scientists to protest the government’s 
approach and to seek support for their own ideas,78 it does not entitle them to 
receive federal funding even when the absence of such funding puts their ideas 
at a disadvantage.79 Private parties may fund their own scientific research, but 
costs are often so high and payoffs so distant that even the possibility of a 
patent in appropriate cases may not make the undertaking attractive. 
Moreover, when a private party’s research adversely affects the public by, for 
example, posing a danger to a neighbor’s health or safety, the government 
may restrict and even ban that research.80

The fusion effort is not typical of American science in all respects, however. 
The program is massive, goal oriented, and largely under the control of a 
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single agency. American research in a particular area of chemistry, in 
contrast, is likely to include smaller research groups, funding from several 
government agencies, and a sense of pure research into the nature of things.81 
This contrast, however, can easily be overstated. Large and expensive 
programs, such as fusion, have increasingly been the trend of science in this 
century.82 The place occupied by the sole practitioner using personal equip
ment is now generally filled by teams of scientists using expensive devices.83 
Moreover, fusion research, although goal oriented, nonetheless is science. It 
would be a misapprehension to think of the government’s fusion program as 
people engaged in the engineering feat of building a reactor. They are not. 
Instead, they are attempting to understand and determine how to apply 
fundamental laws of physics. This endeavor requires the construction and use 
of sophisticated laboratory devices as well as the development and mastery of 
theoretical concepts. Despite the existence of a clear goal, much of the basic 
scientific information gathered may prove irrelevant for that goal and yet 
useful for other tasks. Fusion research is years away from the construction of 
even a model reactor. On the continuum from pure science to technology, 
fusion is presently closer to the science end.84

81 See Cochrane, supra note 23, at 647 (describing research in chemistry conducted by National 
Bureau of Standards from 1946-1951); National Science Foundation, Annual Report 1976 at 6-10 
(1977).

82. D J. Price, Little Science, Big Science (1963).
83. Kash, Politics and Research in The Social Contexts Of Research 99 (S. Nagi & R. Corwin eds. 

1972); see National Science Foundation, supra note 81, at 9-10 (instrumentation development has 
revolutionized basic chemical research).

84. Using its seven-step scale from basic research to commercialization, the Department of Energy 
places fusion principally in step 2 with aspects of the program in steps 1 and 3. TRW, Inc., supra note 4, at 
13.

85. The government spends about $30 billion on research and development, $4,600,000,000 of which 
goes to basic research. Special Analyses, supra note 3, at 295. Of that $4,600,000,000 approximately $20 
million goes to pure mathematics. U.S. National Science Foundation, Annual Report 1977 at 142 
(1978). Even this $20 million is justified in part on the ground that mathematical advances are applicable to 
other fields. Id. at 11-14.

86. D. Greenberg, supra note 4, at 9; see The Science and Technology Message of the President, 15 
Weekly Comp, of Pres. Doc. 529, 530 (March 27, 1979) ("The Federal government supports basic 
research to meet broad economic and social needs.”) [hereinafter Science and Technology Message].

Little government science is completely “pure” in the sense that no one 
cares whether an eventual application will develop. The government funds 
little in the way of pure mathematics.85 Although scientists often do science 
for its own sake, basic research is a national priority primarily because the 
public believes there will be a payoff someday, somehow.86 Government 
support of fusion research that may lead to abundant, competitively priced 
energy does not differ conceptually from government support of chemistry 
research that may lead to more durable fabrics. With fusion research, 
however, the possible payoff is more obvious and more dramatic.

II. The Choices Ahead: The Social Implications of Fusion Power

Whether a given design for a fusion reactor is likely to yield a net energy 
gain presents a technical question best analyzed by experts. Whether a fusion 
reactor of given cost, output, and safety capabilities should be built by a utility 
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and licensed by the government is, in contrast, a political and social issue. 
Although this issue may entail technical considerations, such as which of two 
possible reactor designs requires more radioactive fuel, it ultimately involves 
value choices that should not be left to scientists alone.87

87. Distinguishing political from scientific issues is a difficult task, requiring continuing collaboration 
between experts and nonexperts. See D. Price, The Scientific Estate 275-76 (1965) (technological 
revolution requires political role of scientific community to be recognized and clearly defined). Political 
decisionmaking in areas of scientific uncertainty raises particular problems. See McGarity, Substantive and 
Procedural Discretion in Administrative Resolution of Science Policy Questions: Regulating Carcinogens in 
EPA and OSHA, 67 Geo. L.J. 729 & n.l, 733 nn.16 & 18 (1979) (citing legal sources discussing science 
policy decisions).

88. The “purer” an area of research, the more difficult to “program” a particular outcome; as research 
becomes more “applied” and goal directed, government control may become more aggressive with fewer 
risks to the scientific process. Goldberg, supra note 75, at 29.

89. W.H. Lambright, Governing Science and Technology 124-27(1976).
90. Id.
91. See Controlled Nuclear Fusion, supra note 42, at 3 (fusion research should respond to critique 

of utilities, the ultimate consumers of reactors). Because a deuterium-tritium fusion reaction gives off 
neutrons, other applications have been proposed, including using fusion reactors to produce fuel for fission 
reactors. Id. at 3-4. The primary motivation for fusion, however, remains the production of electricity.

Early research decisions may, whether deliberately or not, tilt the balance 
on later social issues. Accordingly, efforts to determine the social implications 
of research must be made early so that social values can play an appropriate 
role in research choices. Some scientists resist such a notion, but this calculus 
simply refines an initial decision to fund a particular line of research. If the 
government decides that fusion deserves over $500 million a year, it will 
surely not be indifferent to whether that money is being spent productively.

Of course, social control must be sensitive to the nature of basic science. 
Such developments as Einstein’s expansion of Maxwell’s equations or the 
laser’s impact on fusion illustrate the need for the free play of apparently 
unrelated ideas.88 But this creative need does not mandate governmental 
neglect; occasions arise in which the social and scientific implications of a 
given line of research become sufficiently clear to justify making policy 
decisions. In the early 1970’s, for example, the federal government ceased 
funding a major research project on nuclear engines for space rockets long 
before an operational system was built,89 primarily because the space shuttle, 
a competitor for funds, seemed a more promising venture.90 Research on 
nuclear engines for rockets might have led to unexpected breakthroughs 
beneficial to society, but that possibility does not require that the research, 
once begun, should enjoy freedom from scrutiny.

The need for social input is easier to state than to execute. When 
implementation of a technology is as distant as the commercialization of the 
fusion reactor, its effect on the economy, environment, or public safety is 
uncertain. We must nonetheless attempt to assess that impact and to 
determine what choices, both explicit or implicit, will be made as research 
continues.

The fusion reactor’s primary role of generating electricity immediately 
raises the question of the reactor’s size. Fusion reactors, like modern coal, oil, 
and nuclear plants, will serve as central generating stations providing 
electricity to a large population.91 Fusion plants, however, may be considera
bly larger than present power plants. A modern nuclear fission plant 
generates about 1,000 megawatts of electricity, enough to provide for the 
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needs of a city of 600,000 people.92 Some estimates indicate that, to be 
efficient, commercial tokamak reactors would have to generate 5,000 
megawatts of electricity.93 Because reactors of this type would further 
centralize generation of electricity, the already difficult issues of power plant 
siting,94 electricity transmission,95 and political control of power generation96 
would become even more difficult in a fusion economy. It is not, however, 
inevitable that fusion reactors will further centralize the generation of 
electricity. Some believe that tokamaks could be roughly the size of modern 
power plants,97 while non-tokamak reactors, including laser systems, might be 
even smaller.98

92. Weaver, The Promise and Peril of Nuclear Energy, 155 Nat’L Geographic 459, 461 (1979).
93. See D. Kash, M. Devine, J. Freim, M. Gilliland, R. Rycroft & T. Wilbanks, Our Energy 

Future 324 (1976) (estimates on required tokamak size vary from 2,000 to 5,000 megawatts) [hereinafter 
D. Kash]; Rose, Controlled Nuclear Fusion: Status and Outlook in Energy and Human Welfare—A 
Critical Analysis 144 (B. Commoner, H. Boksenbaum, & M. Corr eds. 1975) (overall tokamak size 
almost certainly more than 1,000 megawatts and perhaps 5,000 megawatts).

94. Borko & Just, Legal and Institutional Problems in Power-Plant Siting, 18 Nuclear Safety 127 
(1977).

95. Disputes over the routing of high-voltage transmission lines can make disputes over nuclear power 
plants seem tame. Casper & Wellstone, The Science Court on Trial in Minnesota, Hastings Center 
Report, Aug. 1978, at 5-7.

96. See Alternative Long-Range Energy Strategies: Joint Hearing Before the Select Comm, on Small 
Business & the Comm, on Interior and Insular Affairs, 94th Cong., 2d Sess. 155-58 (1976) (testimony of 
Amory B. Lovins) (centralized generation requires centralized decisionmaking) [hereinafter Alternative 
Long-Range Energy Strategies]; Meier, Morell & Palmedo, Political Implications of Clustered Nuclear 
Siting, 3 Energy Sys. & Pol’y 17, 23-29 (1979) (suggesting federal resolution of siting decisions).

97. TRW, Inc., supra note 4, at 114; Controlled Nuclear Fusion, supra note 42, at 19 (no evidence 
that tokamaks must have power in excess of 1,000 megawatts to be economical).

98. S.D. Freeman, supra note 23, at 283.
99. Id. One study concludes that fusion will be economical only after current fuels, such as coal, become 

considerably more expensive than they are now. S. Schurr, J. Darmstadter, H. Perry, W. Ramsey, & 
M. Russell, Energy In America’s Future 300 (1979) [hereinafter S. Schurr].

100. Id.
101. Controlled Nuclear Fusion, supra note 42, at 11-13, 15-16, 20-23; S. Schurr, supra note 99, 

at 300; Raleigh, supra note 72, at 11-12.
102. Controlled Nuclear Fusion, supra note 42, at 21.
103. Id. at 22.
104. S.D. Freeman, supra, note 23, at 283. For a pessimistic analysis of the costs of laser fusion, see 

Ford Foundation Study Group, Energy: The Next Twenty Years 570 (H. Landsberg chairman) 
(1979) [hereinafter Ford Foundation Study Group].

With plants of any size, predicting the economics of fusion power is 
difficult. The cost of its fuel will be competitive with coal or uranium,99 but 
fuel costs represent only a part of reactor costs.100 Demonstrating the 
scientific feasibility of fusion will not demonstrate its engineering or commer
cial feasibility; whether a practical, workable device can be built and operated 
at reasonable cost is a separate inquiry. The engineering and economic aspects 
of fusion raise a host of questions ranging from the availability of materials to 
the costs of operation.101 Tokamaks and other magnetic systems, for example, 
must demonstrate the feasibility of maintaining the large superconducting 
magnets necessary to confine plasma.102 Scientists must also confront the 
materials problems raised when particle bombardment erodes reactor com
ponents.103 Problems also confront the development of commercially feasible 
inertial confinement devices; lasers, for example, must be shown to be 
sufficiently durable and inexpensive to make the system workable.104
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As utilities using nuclear fission and coal have discovered, economic 
feasibility does not end the debate over electricity generation. Safety and 
environmental issues often dominate that debate; fusion reactors will not be 
exempt. The major issue is likely to be radioactivity, whether absorbed by 
reactor employees, released in small amounts in normal operation, or 
dispersed in large amounts in an accident. Radioactivity will be created by 
two sources in fusion reactors. First, neutrons produced in a fusion reaction 
will make reactor components radioactive.105 The extent of this problem will 
depend on the type of materials used in the components.106 Second, the 
radioactive tritium used as fuel diffuses through most metals at high 
temperatures.107 It is, however, less hazardous and has a shorter half-life than 
the radioactive materials used in fission reactors.108 On the whole, the 
radioactivity problems of fusion, including waste disposal, appear potentially 
less severe than those involved with fission.109 Such problems nonetheless 
require considerable study and testing before environmental and safety 
decisions can be made.110 These safety and environmental considerations vary 
with the type of fusion reactor. Inertial confinement systems, for example, 
may involve smaller inventories of tritium than tokamaks.111 Tritium could be 
eliminated altogether in some theoretically possible fusion reactors.112 Indeed, 
certain highly advanced fusion systems might have no radioactive conse
quences whatsoever.113 But the scientific feasibility of those systems is less 
certain than the deuterium-tritium approach that dominates all forms of 
modem research.114

105. Energy Research and Development Administration, supra note 26, at 15. The neutrons 
could be used in the production of nuclear weapons, a possibility that raises the problem of safeguarding 
the reactor. Controlled Nuclear Fusion, supra note 42, at 3. Such concerns are also present if fusion 
is used to breed fission fuels. See note 91 supra (uses of fusion); note 124 infra (reason for curtailment of 
government’s breeder reactor program).

106. Energy Research and Development Administration, supra note 26, at 15.
107. Controlled Nuclear Fusion, supra note 42, at 24.
108. Energy Research and Development Administration, supra note 26, at 14.
109. U.S. Department of Energy, the United States Magnetic Fusion Energy Program 12 

(1978).
110. Id.
111. S.D. Freeman, supra note 23, at 282-83.
112. Energy Research and Development Administration, supra note 26, at 14.
113. Id.
114. For example, the advanced systems require much higher temperatures than those that are 

necessary for currently planned magnetic or inertial confinement devices. Id.
115. The most influential proponent of this view has been Amory Lovins; the most influential article has 

been Lovins, Energy Strategy: The Road Not Taken?, 55 Foreign Aff. 65 (1976). Materials supporting 
and opposing Lovins’ view are collected in Alternative Long-Range Energy Strategies, supra note 96, at 383- 
576; see id. at 253 (Lovins’ opposition to central solar stations).

116. Lovins, supra note 115, at 91-94; Alternative Long-Range Energy Strategies, supra note 96, at 157- 
58.

Given the current state of research, the information about fusion’s full 
impact is necessarily sketchy. For some, however, enough is already known to 
cause them to oppose or to support fusion. There are those who regard all 
centralized power stations—whether nuclear, coal, or solar—as a step in the 
wrong direction.115 These advocates of conservation and small-scale energy 
sources regard large central stations as unnecessary as well as politically and 
psychologically dangerous.116 Those who would phase out large stations could 
logically oppose basic research on fusion, and, in fact, some opposition of this 
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type has begun.117 Others, however, believe that large central stations are 
inevitable and desirable for economic development. They call for greatly 
accelerating fusion research on the theory that it has already demonstrated its 
promise.118

117. Lovins, supra note 115, at 81 n.20. Another ground for opposition might be that the energy crisis is 
so immediate that unproven methods such as fusion should not be supported. B. Commoner, The 
Politics of Energy 49 (1979).

118. Perhaps the most vigorous private supporter of fusion research is the Fusion Energy Foundation, 
which publishes the magazine Fusion. See The U.S. Labor Party’s Radical Crusade, Business Week, Oct. 
2, 1978, at 90-93 (small political party believes fusion essential for unlimited production and survival of 
country). For an example of this viewpoint, see Stevens, Fusion Power Coordinating Committee Meets at 
Princeton New Fusion Advances Announced, But Schlesinger Says Go Slow, 2 Fusion 23 (1979) (accusing 
Schlesinger of blocking development of fusion energy).

119. U.S. Department of Energy, supra note 109, at 12. Another reason for regarding fusion as 
necessary is the belief that the breeder reactor is environmentally dangerous or politically unacceptable. See 
note 124 infra and accompanying text (unresolved political dispute over breeder reactor).

120. A person with this view might support fusion research aimed solely at the very distant prospect of 
fusion technologies involving essentially no radioactivity. Energy Research and Development 
Administration, supra note 26, at 14.

121. Thus, for example, some might favor decreased support for tokamaks and increased support for 
laser systems because of certain assumptions about commercial feasibility and radiation hazards. See S.D. 
Freeman, supra note 23, at 283 (smaller design scale and minute levels of tritium in advanced laser 
systems make laser option more attractive).

122. I Bupp & J. Derian, Light Water 9-10 (1978). The vast majority of fission reactors now in use 

If confronted with the issue, most observers would presumably reject an 
all-or-nothing approach and instead regard the desirability of fusion as an 
open question. Let research go forward, many would say, and we will see if 
safe, economical plants can be built. Even this group, however, might have 
preferences on how research should proceed if the options were brought to 
their attention. For example, an individual who believes that nuclear fission is 
acceptable, but that another source of energy will be needed early in the next 
century, is likely to conclude that the first fusion approach to attain scientific 
feasibility should be made commercially available as soon as possible. The 
radioactivity risks, after all, will probably be less than those from fission, and 
the possible energy payoff will be great.119 However, an individual who will 
not accept radioactivity risks that are not much more controlled than the 
risks of fission will have a different preference. If such an individual also 
believes that present electricity sources will suffice for some time, he or she 
might favor continued study of various fusion approaches to reduce radioac
tivity problems even after one approach achieves scientific feasibility.120 
Combinations and variations on these positions are likely because different 
fusion technologies will have different effects on economic, engineering, and 
safety aspects of fusion power.121

These choices will primarily be made before the first licensing hearing for a 
commercial fusion reactor; indeed they will be made before there is an 
identifiable fusion “technology.” Whether the choice is to stop, to speed 
ahead on one approach, or to delay development while keeping various 
options alive, decisions will not wait for some utopian moment when all 
relevant information is available to everyone. The incremental choices made 
as research proceeds will not be utterly irreversible, but they will be 
important. For example, public discussion on the optimal design for fission 
reactors occured only after scores were in operation.122 Even the question 
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whether to build such reactors at all did not gain much attention until the 
reactors had been in use for years.123 Similarly, millions of dollars were 
invested in a breeder reactor demonstration project before the issue of nuclear 
proliferation arose.124 With fusion also, significant choices affecting such 
matters as the centralization of our generating capability, the cost of our 
energy, and the radioactivity in our environment will be made during the 
years of scientific research that lie ahead.

are called “light water” a reference to their use of ordinary water, as opposed to a heavier compound, to 
transfer heat from the reactor core. Id. at 5. But the “light water” reactor is only one of several possible 
designs, and its superiority is no longer taken for granted. Id. at 170.

123. The first commercial fission plant in the United States started operation in 1957. The antinuclear 
movement began approximately a decade later and gained prominence in the 1970’s. I. Bupp & J. Derian, 
supra note 122, at 5, 9-10.

124 In 1977, more than 20 years and $2,800,000,000 after the breeder program began, the Carter 
administration called for a deferral of the program, in large part so that breeder fuel cycles less susceptible 
to weapons production could be developed. The ensuing dispute has not yet been resolved. See 1978 ERDA 
Authorization (The Clinch River Breeder Reactor Program): Hearings Before the Subcomm, on Fossil and 
Nuclear Energy Research, Development and Demonstration of the House Comm, on Science and 
Technology, 95th Cong., 1st Sess. 9 (1977) (statement of James R. Schlesinger) (calling for deferral); id. at 
24 (statement of Robert W. Fri) (urging completion of system design, but not project); id. at 86 (statement 
of George W. Harding) (urging continuation of project).

125. Weber remains the leading authority on the utility of bureaucratic organization. See M. Weber, 
Bureaucracy, in From Max Weber 196 (H. Gerth & C. Mills eds. 1946). See generally R. Merton, supra 
note 7, at 250-51.

126. See A. Downs, Inside Bureaucracy, 24-25 (1967) (describing characteristics of bureaucracy).
The fusion bureaucracy includes approximately 2,500 to 3,000 people, roughly 40% of whom are 

scientists. Telephone conversation with Robert Rosselli (Jan. 30, 1980), Acting Director, Division of 
Resource Management and Acquisitions, Office of Energy Research, Department of Energy, German
town, Maryland. The bulk of the research work is done at multiprogram national laboratories, such as Los 
Alamos, where fusion is one of several projects, and at program-dedicated laboratories, such as the 
Princeton Plasma Physics Laboratory, that are almost wholly concerned with fusion. Contractors, 
typically universities, operate both types of laboratories for the government. Each laboratory has its own 
structure. Hiring and salary are more flexible than in the traditional civil service. The government, 

III. The Bureaucratic Environment of the Fusion Program

Fusion conforms to the general proposition that in an industrial society, 
large bureaucratic organizations rather than traditional political institutions 
handle most day-to-day decisions as well as broader issues.125 Accordingly, 
any analysis of social control of fusion must begin with examination of the 
permanent bureaucracy. Such analysis will have little value, however, if the 
word “bureaucracy” elicits only laughter or grimaces. A social form that 
dominates public and private enterprise deserves careful scrutiny, not ritual 
groaning about red tape. Although they are not political appointees or elected 
officials, those involved in fusion research play a central role in determining 
policy. These bureaucrats know more and care more about fusion than do the 
vast majority of political decisionmakers who confront the fusion issue only 
sporadically.

The Department of Energy’s fusion program has the essential charac
teristics of a bureaucratic organization. It is a large hierarchical structure that 
includes many people making a career of jobs related to fusion.126 Moreover, 
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the fusion program does not compete directly in the marketplace.127 Social 
scientists would agree that the bureaucratic structure is necessary for the task 
at hand, or, at a minimum, that it is more efficient than attempting to conduct 
fusion research outside the confines of a complex organization.128 Scientific 
efforts are often successfully conducted by large groups.129 It is difficult to 
imagine small entities obtaining the materials, expertise, and logistical 
support necessary, for example, to build a massive tokamak test reactor that 
can attain a temperature of 100 million degrees Celsius. A bureaucratic 
organization is not, however, free of problems. Students of bureaucracy also 
would predict a certain internal rigidity, an unwillingness to try new 
approaches130 in the DOE’s fusion efforts, as well as a resistance to outside 
scrutiny.131 Furthermore, these students theorize that a bureaucracy will 
expand more readily than other organizations in order to serve its internal 
goals.132

however, pays the bills and makes policy. Every laboratory as a whole reports to Department of Energy 
headquarters in Washington, where decisions are made by a chain of command including Office Directors, 
Assistant Secretaries, Under Secretaries, Deputy Secretaries, and the Secretary of Energy. Science 
Policy Research Division, Congressional Research Service, 95th Cong., 2d Sess., The Role 
of the National Energy Laboratories in ERDA and Department of Energy Operations: 
Retrospect and Prospect, Report Prepared for the House Committee on Science and 
Technology 38-69, 86-87 (Comm. Print 1978) [hereinafter The Role of the National Energy 
Laboratories].

This structure can operate as a system of competing bureaucracies when, for example, the magnetic 
fusion program, which is headed by one Assistant Secretary, competes for funds with the laser fusion 
program, which is headed by a different Assistant Secretary. The Role of National Energy 
Laboratories, supra, at 95, 97; see note 176 infra and accompanying text (momentum behind tokamak 
funding). In addition, the laboratories as such can develop goals and norms that conflict with those of 
personnel at headquarters. Teich, Bureaucracy and Politics in Big Science; Relations Between Headquarters 
and the National Laboratories in AEC and ERDA, reprinted in The Role of the National Energy 
Laboratories, supra, at 378-87.

127. A. Downs, supra note 126, at 25 (bureaucracy’s output not evaluated in any market “by means of 
voluntary quid pro quo transactions”).

128. P. Blau & M. Meyer, Bureaucracy and Modern Science 105 (2d ed. 1971); M Weber, 
supra note 125, at 214.

129. P. Blau & M. Meyer, supra note 128, at 105; M. Weber, supra note 125, at 223-24.
130. A. Downs, supra note 126, at 158-61; R. Merton, supra note 7, at 252; V. Thompson, 

Bureaucracy and Innovation 5 (1969).
131. R. Merton, supra note 7, at 251; M. Weber supra note 125, at 233-34.
132. A. Downs, supra note 126, at 16-18. An interesting variation of this view is Wilson’s contention 

that American public bureaucracies have grown because of political decisions, rather than bureaucratic 
imperatives. Wilson, The Rise of the Bureaucratic State. 41 Pub. Interest 77 (1975). Economists, stating 
the matter differently, have argued in rival theories that bureaucracies seek to maximize such items as their 
budgets or their staffs. See generally Orzechowski, Economic Models of Bureaucracy: Survey, Extensions, 
and Evidence, in Budgets and Bureaucrats: The Sources of Government Growth 229 (J. 
Borcherding ed. 1977) (contrasting rival theories).

133. Although we are accustomed today to thinking of scientists as professionals, not long ago the vast
majority were amateurs. See generally Mendelsohn, The Emergence of Science as a Profession in Nineteenth
Century Europe in 3 The Management of Scientists (K. Hill ed. 1964). On the definition of
“professional,” see B. Bledstein, The Culture of Professionalism 86-87(1976).

Although the fusion program is undoubtedly subject to some of these 
internal pressures, an important consideration distinguishes the organiza
tional behavior of the fusion program from, for example, the workings of the 
Post Office. Fusion research is dominated by scientists, a professional group 
with strong professional standards and ideals.133 * * * Because organizational and 
professional norms often conflict, all professionals experience some tensions 
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when they work in a large organization.134 Scientists, however, espouse an 
array of professional ideals that make the bureaucratic setting particularly 
difficult.135 They are wedded to an ethic of progress and excellence.136 Because 
the advancement of science is an end in itself and its application to social 
problems is secondary, high priority is placed on making discoveries.137 
Indeed, science progresses in part because original work is so highly valued 
and rewarded.138 Yet despite competition among scientists to make discover
ies, the scientific ethic favors open communication and abhors secrecy 
because science progresses more rapidly when ideas can spread freely.139

143. Scientific support for the concept of the light water fission reactor, for example, may have swayed 
organizational decisions. I. Bupp & J. Derian, supra note 122, at 183.

144. W. Kornhauser, supra note 140, at 137-38, 204. Kornhauser observes that advancement requires 
assuming additional administrative duties. Id.

145. Scientists outside the organization can effectively assess on scientific grounds the work of insiders. 
Polanyi, supra note 17, at 60.

146. Kornhauser in making a similar point reports that a government scientist, speaking of a private 
firm with which he was working, said “their research people will try to get the production people to accept 
our ideas.” W. Kornhauser, supra note 140, at 184.

Obviously, a scientific bureaucracy such as the fusion research program 
will not be free of conflict. Scientific values cannot override all bureaucratic 
tendencies,140 nor can bureaucratic structures smother every element of the 
scientific ethic.141 Both sides make accommodations.142 The net result is a 
complex organization that may at times favor scientific goals over organiza
tional ones143 and yet may include some scientists more interested in 
becoming supervisors than in winning professional acclaim.144

Two attributes of the scientific bureaucracy are especially significant for 
attempts at social control. First, scientists within the organization may at 
times receive more support from scientists outside the organization than from 
their colleagues within it.145 If, for example, DOE scientists are thwarted on a 
particular budget matter within the organization, they may find scientists on 
congressional staffs or at the Office of Management and Budget receptive 
when they explain the scientific merits of their position.146 Second, when 
organizational and scientific goals coincide, political or judicial attempts to 
alter the bureaucracy’s direction will encounter considerable resistance. A

134. R. Presthus, The Organizational Society 236-39(1962).
135. Miller, Professionals in Bureaucracy: Alienation Among Industrial Scientists and Engineers, in The 

Formal Organization 213, 221-32 (R. Hall ed. 1972). The bureaucratic setting is nonetheless the most 
common workplace for American scientists, about three-fourths of whom work for industry and 
government. Id. at 213.

136. Polanyi, supra note 17, at 56.
137. Merton, Priorities in Scientific Discovery: A Chapter in the Sociology of Science, in The Sociology 

of Science, supra note 8, at 454.
138. Id. at 483.
139. See Presthus, supra note 134, at 316 (secrecy and progress mutually incompatible). Thus the 

secrecy surrounding the laser fusion program may be part of the reason that the program has lagged behind 
the magnetic confinement effort, which has long been conducted openly. See text accompanying notes 68- 
69 supra (classification of portions of laser program contrasted with open research in magnetic fusion).

140. The bureaucracy’s need for applied research, for example, has led to greater scientific acceptance of 
this field. W. Kornhauser, Scientists in Industry 198 (1962).

141. Scientists have persuaded bureaucracies to give greater acceptance to basic research. Id.
142. Some alienation of scientists, however, is inevitable. Id. at 199; (Marcson, The Scientist in 

American Industry 145-51 (I960); Miller, supra note 135, at 231; see F. Dyson, Disturbing the 
Universe 104-05 (1979) (scientist expressing disenchantment at working in bureaucracy). 
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bureaucratic organization is like an expert because an outsider must rely on 
its superior knowledge. A scientist is an expert in the same sense. Therefore, 
when a bureaucracy made up in large part of scientists takes a strong position, 
it is doubly difficult to challenge147—outsiders who disagree will appear to be 
questioning the accuracy of a statement sworn to by one hundred bishops.

147. See P. Blau and M. Meyer, supra note 128, at 151-52 (scientific prestige fosters respect).
148. Airlines, for example, were partially deregulated because of a preference for the private market. 

House Comm, on Public Works and Transportation, 96th Cong., 1st Sess., Legislative 
History of the Airline Deregulation Act of 1978 at v-vi (Comm. Print 1950) [hereinafter 
Legislative History of Airlines Deregulation]. Government funding for the supersonic transport 
ended in part because the lack of private willingness to build the plane indicated to some that it should not 
be built. J. Costello & T. Hughes, Concorde 169 (1976).

149. The economic support for this proposition is summarized in Johnson, Federal Support of Basic 
Research: Some Economic Issues in Basic Research and National Goals, supra note 4, at 136 & n.8.

150. One commentator emphasizes that basic research generates substantial external economies. 
Nelson, The Simple Economics of Basic Scientific Research, 67 J. Political Econ. 297, 302-04 (1959). 
Another stresses the problem of resource allocation under uncertainty. Arrow, Economic Welfare and the 
Allocation of Resources for Invention in The Rate and Direction of Inventive Activity: Economic 
and Social Factors 609 (1962). A third argues that even on the assumption of perfect foresight, some 
inventions worthwhile to the community are unprofitable under the patent system. Usher, The Welfare 
Economics of Invention, 31 Economica 279 (1964). Moreover, patents are not available for laws of nature 
or mathematics. Goldberg, supra note 75, at 21.

151. E. Mesthene, Technological Change 55 (1970); G. Tullock, Private Wants, Public 
Means 224-25(1970).

152. G. Tullock, supra note 151, at 226. Thus, a patent system for pure knowledge is impossible. Id.
153. Hollomon, Government and the Innovation Process, 81 Tech. Rev. 30 (1979); Williams, The Basis 

of Science Policy in Market Economics, in Science and Technology in Economic Growth 422-23 (B. 
Williams ed. 1973).

The scientific nature of the fusion bureaucracy also affects the environment 
in which it operates. When most organizations confront the political control 
of Congress, the President, and the courts, their views must compete with 
important countervailing forces in the economic or political marketplace. The 
fusion bureaucracy is in a somewhat different position. In the economic 
environment, the government when regulating an industry must typically 
explain why the marketplace would not function adequately without regula
tion. If the government produces a product it must explain why the private 
market should not decide whether that product should be made available. 
Raising these questions does not, of course, mean that government action will 
always be displaced, but such questions provide a permanent counterweight 
to government action. They often result in changes in or abolition of 
government programs.148

Yet virtually no one makes the argument that fusion research should not be 
done unless the private sector chooses to do it. Economists generally agree 
that if basic scientific research is left to the private marketplace too little will 
be done.149 There is remarkable unanimity that the private profit motive, even 
augmented by the government-created patent system, will not call forth an 
optimum amount of research in this area.150 As a form of knowledge, basic 
science is a nearly perfect example of a “public good”—the addition of one 
more consumer does not increase the cost of production.151 Scientists as 
producers cannot fully appropriate the benefits they have created; indeed, 
scientists often cannot hope to identify the numerous and indirect beneficiar
ies of their ideas.152 Thus, modern industrial nations spend their taxpayers’ 
money on basic scientific research.153
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The fusion program occupies an even stronger position than ordinary 
scientific reseach in calling for government support because fusion involves 
defense applications, another area in which the private market is insuffi
cient.154 Furthermore, fusion combines high cost with distant and uncertain 
payoffs, a combination that vastly reduces the number of private enterprises 
capable of undertaking a program for its development.155 Saying that basic 
research should not be left solely to the market, however, does not indicate 
how much the government should spend on such research. To the consterna
tion of scientists, economists have pointed out that there is no reason why 
scientists should get all they request.156 Although various economists have 
disagreed over whether we currently spend too much157 or too little158 on 
science, there is consensus that it is not possible today to demonstrate in 
economic terms exactly how much the government should spend on sci
ence.159

154. G. Tullock, supra note 151, at 210-14.
155. Any suggestion to the board of directors of even a very large company that they spend over $500 

million a year for research that will pay off, if at all, in 40 years is not likely to succeed. Even those who 
generally favor use of the market system in the energy field support major government involvement with 
fusion. Ford Foundation Study Group, supra note 104, at 544.

156. G. Tullock, The Organization of Inquiry 201-03(1966).
157. Johnson, supra note 149, at 138-40 (indicating skepticism over current levels of science spending).
158. Nelson, supra note 150, at 304 (that industry laboratories conduct basic research “at all" evidences 

that expenditures should be increased) (emphasis in original).
159. Tullock concludes: “When we turn to pure research, . . . we do not have even the ghost of a theory 

indicating how much should be ‘invested.’” G. Tullock, supra note 156, at 202.
160. J. Primack & F. Von Hippel, Advice and Dissent 59-73(1974).
161. See I. Bupp & J. Derian, supra note 122, at 9-10 (environmental concerns have aroused more 

public debate about fission than have most technical issues). The existence of public debate does not mean 
that decisions are reached in an ideal fashion.

162. The first amendment protects the discussion of scientific issues. Goldberg, supra note 75, at 11-16.
163. B. Roshco, Newsmaking 12 (1975); G. Tuchman, Making News 25-26(1978).
164. B. Roshco, supra note 163, at 11; G. Tuchman, supra note 163, at 12.

When market considerations have little effect on a government program, 
political debate usually fills the gap, even when the program involves 
technical issues. Disputes over an antiballistic missile system, for example, 
engendered vigorous, articulate interest-group lobbying and extensive media 
coverage.160 The licensing of a new nuclear fission plant also involves 
nonmarket concerns that are the subject of lively public debate.161 But no such 
spirited debate has accompanied the fusion program. The nature of basic 
science has continued to shield fusion from the kind of political scrutiny 
received by other government programs. Because the effect of basic research 
is both distant and uncertain, research choices are not subject to the typical 
array of social forces.

Media coverage, an indispensable, constitutionally-based element of our 
political system,162 is an example of this phenomenon. Basic scientific 
research, even on a large scale, is rarely newsworthy. The media are primarily 
concerned with events important in the specific localities they cover163 or with 
events that have immediate relevance to the interests of their audiences.164 
Although science has equal importance to someone living in the neighbor
hood of a research laboratory as to someone living a thousand miles away 
from one, “local color” occurs only when there is a groundbreaking for a lab 
or an accident. Scientific research may someday change the lives of an entire 
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nation, but because that change will occur “someday” rather than today, its 
news value is vastly reduced.165 The press tends to cover science only when 
there appears to be a dramatic breakthrough. Coverage on such occasions 
often obscures the painstaking nature of the scientific process and the choices 
made throughout it. Controlled fusion research hit the headlines only once 
when in the summer of 1978, the Princeton researchers achieved record high 
temperatures with their tokamak device.166 The front-page leads in several 
papers implied that fusion reactors would soon be in operation, even though 
scientific feasibility actually remains years off and commercial reactors 
decades in the future.167 There are, of course, exceptions. Indeed, thoughtful 
pieces about fusion research are increasingly common, particularly in more 
specialized journals.168 Fusion, however, has not been subjected to the 
continuing scrutiny other government programs of comparable size must 
undergo.

165. In general, the news slights continuing processess in favor of unexpected, obtrusive events. 
Roshco, supra note 163, at 16, 18-19. As Walter Lippman wrote: “The news does not tell you how the seed 
is germinating in the ground, but it may tell you when the first sprout breaks through the surface.” W. 
Lippmann, Public Opinion 341 (1950). Research is a laboratory’s normal activity.

166. On Sunday, August 13, 1978, the Washington Post ran a banner headline reading "U.S. Makes 
Major Advance in Nuclear Fusion.” See Peterson, U.S. Makes Major Advance in Nuclear Fusion. Wash. 
Post, August 13, 1978, § A, at 1, col. 1. The Post was not alone in demonstrating its enthusiasm: one wire
service story carried by over 50 newspapers hailed the demonstration as “a major technical breakthrough,” 
while radio and television stations featured the event. Metz, supra note 54, at 7.

167. Metz, supra note 54, at 792-94.
168. The Metz article in Science on media reaction to the tokomak experiment is one such example. 

Metz, supra note 54. Because the topic is so specialized, many of the thorough articles are written by fusion 
researchers themselves. E.g., Dingee, Fusion Power, Chemical & Engineering News, Apr. 2, 1979, at 
32; Furth, Progress Toward a Tokamak Fusion Reactor, 241 Scientific Am., Aug. 1979, at 50; Stickley, 
Laser Fusion, 31 Physics Today, May 1978, at 50.

169. See W.H. Lambright, supra note 89, at 117 (external opposition generally comes late in process of 
technological development).

170. Among the articles in this area are Millstone, Fusion Confusion: A Layman Guide, Critical Mass 
J., Mar. 1979, at 13; Spake, The Nuclear Frontier, Mother Jones, Sept./Oct. 1979, at 20.

171. Frost & Sullivan, Inc., Government Energy R&D Market 99 (Jan. 1974) (copy on file at 
Georgetown Law Journal).

172. Electric Power Research Institute, A Feasibility Study For Enhancing the 
Development of Fusion Energy (spec, report Mar. 1979); Capturing a Star, supra note 32.

173. Capturing a Star, supra note 32, at 13. As a more general matter, industry hopes that research will 
not lose sight of commercial realities. Id. Another industry group, the Atomic Industrial Forum, has raised 
similar concerns. Atomic Industrial Forum Committee on Fusion, Report No. 2, Part 1, An Update of 
Fusion Power Development and Commercial Prospects 9 (1978) (copy on file at Georgetown Law Journal).

Similar considerations diminish the involvement of interest groups with 
fusion research. The ultimate impact of fusion is so distant that environmen
tal groups, for example, rarely have the time or resources to take a stand on 
the current fusion program, let alone provide a continuing critique of it.169 
Environmentalists only occasionally have written pieces raising doubts about 
centralization and radiation.170 Even the affected industry groups with their 
greater resources have played a limited role in the fusion process. The Electric 
Power Research Institute, which will probably be involved in the ultimate 
commercialization of fusion,171 has published some studies on the subject.172 
The Institute is concerned, for example, that fusion reactors not be so large 
that they are uneconomical for present utilities to build and to operate.173 
These pronouncements from environmentalists and industry, although not 
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without effect, bear little resemblance in scope or effect to the kind of 
intensive lobbying normally associated with a large-scale government endeav
or, particularly in the area of energy.

The fusion bureacracy thus operates in something of an economic and 
political vacuum as it takes its case to the Congress and the President each 
year. Under the circumstances, the views that the bureaucracy will take on 
some of the social issues involved in fusion research are predictable. Standard 
bureaucratic theory and practice would not lead one to expect the fusion 
program to recommend its own dissolution. Bureaucracies have played a 
major role in their own demise only when there has been powerful outside 
pressure in that direction, as in deregulation of air travel.174 No such pressure 
exists in the fusion program. Yet, the fusion bureaucracy would not be 
expected to seek constant expansion of its administrative apparatus; some 
scientists within the organization will not be enthusiastic about increasing the 
nonscientific aspects of their environment.175

174. The restrictive policies of the Civil Aeronautics Board (CAB) were under attack as early as 1942. 
Legislative History of Airlines Deregulation, supra note 148, at 169. In 1976, the Board itself, 
primarily through its Chairman, began lobbying for deregulation. See 124 Cong. Rec. SI974 (daily ed. 
Feb. 21, 1978) (remarks of Sen. Kennedy introducing into record remarks of CAB Chairman Kahn on 
regulatory reform). Phased deregulation was brought about by the Airline Deregulation Act of 1978, Pub. 
L. No. 95-504, 92 Stat. 1705 (1978) (to be codified in 49 U.S.C. § 1301).

175. See notes 133-47, supra and accompanying text (role of scientists in bureaucracy).
176. The tokamak approach is expected to be the first to demonstrate the scientific feasibility of fusion. 

Oversight Review of Magnetic Fusion Program, supra note 5, at 48-49. This approach also gets more funding 
than any other. Department of Energy, Directorate of Energy Research, Final Report of 
the Ad Hoc Experts Group on Fusion 3 (1978) (commonly known as the Foster Report, after group’s 
chairperson, John S. Foster, Jr., of TRW, Inc.) [hereinafter Foster Report], The inertial confinement 
budget, which is lower than that for magnetic confinement, is also spread out over several approaches, none 
of which receives as much funding as the tokamak program. Id. at 7.

A study commissioned by the Department of Energy has warned of a “bandwagon” effect by which 
increasing support is given to the tokamak approach. Id. at 5.

177. Energy Research and Development Administration, supra note 26, at 14; U.S. 
Department of Energy, supra note 109, at 11-12.

It is even possible to make a tentative prediction about which type of fusion 
research the bureaucracy will favor. A fusion approach that seems more 
scientifically advanced than another will probably gain considerable organiza
tional favor even if it appears potentially less acceptable economically and 
environmentally. Not only does the scientific ethic favor being first with a 
scientific achievement, the traditional organizational bias prefers a scientific 
leader because it has the potential for fast growth and generous funding. The 
pressure of other values within and without the organization is relatively 
weak. Indeed, bureaucratic momentum appears to be developing behind the 
tokamak approach to fusion, which is the most scientifically advanced 
method and which receives the most government funding of any DOE fusion 
program.176

The fusion bureaucracy is not indifferent to the potential economic and 
environmental problems with the tokamak, but the insiders in a bureaucracy 
have their own perspective about environmental and economic concerns. 
Although the fusion bureaucracy expresses concern about radiation dangers, 
for example, it emphasizes that tritium is less dangerous and less persistent 
than the elements used in fission reactors.177 Outsiders do not necessarily 
evaluate radiation risks in that fashion. The public outcry that followed the 
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release of tritium from a nonfusion industrial plant in Arizona indicates that 
many people perceive even relatively low levels of radioactivity as an evil of 
considerable magnitude.178 People with that perspective would make different 
trade-offs in choosing between possible fusion systems than would fusion 
scientists. They would, for example, prefer technologies that involve little or 
no tritium, even if those technologies will not be available as rapidly as the 
tokamak. Similarly, the concerns about centralization voiced in different 
forms by environmentalists and industry are not equally salient to the fusion 
bureaucracy. The fusion program itself assumes the existence of central power 
stations. It thus rejects the views of some environmentalists. Industry concern 
that reactors not be so large that industry could not operate them has received 
attention, but the prospect of very large reactors remains alive.179

These then are the tendencies the fusion bureaucracy brings to the political 
institutions that control it. We turn now to the exercise of that control.

IV. The Social Control of Fusion Research

a. congress

Members of Congress have access to a considerable amount of expert 
advice on technical matters. Congress has already received studies on various 
aspects of fusion from the National Academy of Science,180 the National 
Science Foundation,181 the Congressional Research Service of the Library of

178. National news coverage was given to the leakage of tritium from a plant that made glow-in-the dark 
digital watches and self-illuminating signs. Subsequent demonstrations, which included demonstrators 
carrying a poster reading “Tritium Spells Death,” also received coverage. Carrol & Yang, Tritium is a Hot 
Topic in Tuscon, Newsweek, July 9, 1979, at 36; Curry, Chocolate Cake, Swimming Pools and a 
Radioactive Discharge, Wash. Post, June 17, 1979, § A, at 2, col. 1. The outcry led ultimately to the state’s 
seizure of the tritium held by the plant. Long & Kay, State Seizes Tritium at Atomics, The Ariz. Daily Star, 
Sept. 26, 1979, § A, at 1, col. 1.

179. See notes 93-97 supra and accompanying text (size of efficient tokamak reactor remains unknown 
and subject of considerable controversy). A recent outside study concluded:

The electrical output of a Tokamak should, at this point, be considered a design variable 
whose limits have yet to be set by physics experiments and then optimized. There is no 
evidence indicating that the power of the Tokamak must be in excess of a 1000 MWe in order 
for Tokamaks to be economical power systems.

Controlled Nuclear Fusion, supra note 42, at 19. Reaction to this conclusion depends on whether 
one is accustomed to viewing a glass as half-empty or half-full.

180. For an example of such a study, see Controlled Nuclear Fusion, supra note 42. This study 
was produced by a panel of the National Research Council. Id. at iii. President Wilson created the National 
Research Council by Executive order in 1918 as a part of the National Academy of Science. Baldwin, Law 
in Support of Science: Legal Control of Basic Research Resources, 54 Geo. L.J. 559, 576-78 (1966). The 
Executive Order gave the Council the function of advising government, a function the National Academy 
itself has rarely exercised, despite having had the authority ever since it was created by Congress in 1863. 
Id. The Council prepared the fusion study not just for Congress, but to “assist the American people and 
government in formulating energy policy.” Controlled Nuclear Fusion, supra note 42, at iii.

181. The National Science Foundation has funded several studies of fusion. D. Kash, supra note 93, at 
322-26; R. Denning, J. Waddell, M. Triplett, K. Kok, T. Willke, Fusion Power Development 
Issues (1977) (final report to National Science Foundation). Since its founding in 1950, the National 
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Congress,* 182 the Comptroller General,183 and the Congressional Budget 
Office.184 Another study is planned by the Office of Technology Assess
ment.185 In addition, the staff's of appropriate congressional committees 
include a number of trained scientists who have studied the fusion program 
and have visited the major research laboratories.186 Thus, rather than lacking 
expert scientific advice as was once the case, Congress now worries at times 
about receiving overlapping and duplicative studies.187

Science Foundation has distributed federal grant money to support basic scientific research. Rosenthal, 
Approaches to Public Science Policy and Administration, in Public Science Policy and Administra
tion 4 (A. Rosenthal ed. 1973). It is not, however, the leading source of federal money for science; the 
mission-oriented agencies such as Defense and Energy have a larger role, even in the area of basic research. 
See Special Analyses, supra note 3, at 295, 301 (research and development budget outlays for federal 
agencies). The Foundation has never become, as some had hoped it would, the coordinator of the 
government’s entire research program. D. Price, supra note 87, at 240. It has, however, expanded its own 
funding programs to include technology assessment studies. Review of Technology Assessment Act, supra 
note 1, at 271 (statement of Jack T. Sanderson).

182. For an example of such a study, see Raleigh, supra note 72 .
183. For an example of such a study, see Comptroller General of the United States, supra note 

68.
184. For an example of a study by this office, see Congressional Budget Office, Energy 

Research: Alternative Strategies for Development of New Energy Technologies and 
Their Implications for the Federal Budget (1976). This study attempts to set forth the fiscal 
implications of various federal approaches to the energy problem, including the fusion approach, but does 
not reach conclusions on which is the most desirable.

185. As of 1979, the Office ofTechnology Assessment (OTA) placed fusion 17th on a list of 30 topics for 
future study. Office of Technology Assessment, OTA Priorities, at v (1979). It is far from clear 
when this study will be undertaken; OTA has 41 assessments in progress that should take a considerable 
amount of time. See id. at 31-49 (describing studies in progress).

OTA was designed in part to provide Congress with a long-term perspective, but persistent 
organizational and political problems have greatly limited its role. It has done somewhat better in 
providing scientific advice on immediate problems. See Kirschten, The Misplaced Mission of OTA, Nat’l 
J., Nov. 12, 1977, at 1777 (OTA unable to shake reputation of serving at whim of its congressional 
oversight committee); Note, supra note 1, at 1146 (although OTA may supplement analyses on 
technological issues, it fails to provide “anticipatory stimulus” originally intended).

186. See Subcom. on Fossil and Nuclear Energy Research, Development and Demonstra
tion of the House Comm, on Science and Technology, 95th Cong., 2d Sess., Oversight Trips: 
1977-78 and Selected DOE Official Correspondence: 1978, at 190, 313, 355 (Comm. Print 1978) 
(fusion site visit reports by committee staff scientists).

187. See Review of Technology Assessment Act, supra note 1, at 502 (statement of Sen. Edward M. 
Kennedy on problems of duplication).

188. House Comm, on Science and Technology, Authorizing Appropriations for the 
Department of Energy (DOE) for Fiscal Year 1980, H.R. Rep. No. 196 (Part 3), 96th Cong. 1st 
Sess. 155-95(1979).

No institutional reasons prevent Congress from confronting political issues 
that involve science. Science is no more arcane or complex than the tax or 
regulatory schemes with which legislators routinely grapple. Indeed, the 
popular image of a scientifically illiterate Congress is quite misleading. The 
professional disposition of scientific staff members and the American public’s 
fascination with science combine to produce congressional documents that 
can hardly be said to slight technical issues. A recent committee report on the 
fusion program, for example, contains forty pages of technical explanations 
and diagrams surrounding a few paragraphs on environmental matters.188

Basic science does not, however, receive a blank check from the Congress. 
Funding for science is particularly vulnerable to certain kinds of political 
pressure. When budgets have to be trimmed, the distant and uncertain payoff's 
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of science make it a likely target for cutbacks.189 Scientists may, as Snow 
wrote, “have the future in their bones,”190 but for legislators the future is now. 
Saving money today may appear substantially more attractive than spending 
money for benefits that will not materialize in time for the next campaign. 
Moreover, besides scientists and those employed with them, basic science has 
no constituency to protest budget cuts. If, for example, Congress contem
plates reducing the social security program, the millions of people whose 
payments will be reduced will complain along with the bureaucrats who will 
be put out of work. If Congress contemplates cutting the fusion program, 
those put out of work will complain, but because the benefit is distant and 
uncertain, the millions who might someday gain from the program may not 
even be aware of the proposed cut.191

189. This vulnerability, of course, increases the pressure on scientists to promise payoffs from even the 
most fundamental research. See Baldwin, supra note 180, at 571-74 (Congress insists on immediate 
material gain).

190. C. P. Snow, The Two Cultures and a Second Look 17 (1963).
191. A further problem raised by science generally is that many beneficiaries are members of future 

generations, which raises exceedingly difficult issues with respect to our responsibility for the future. See 
generally, Gardner, Discrimination Against Future Generations: The Possibility of Constitutional Limita
tion, 9 Envt’l L. 29 (1978).

192. The best known example is Senator William Proxmire’s “Golden Fleece Awards.”
193. See Hutchinson v. Proxmire, 99 S. Ct. 2675, 2887 (1979) (no immunity under speech or debate 

clause for statements on stress study made in Senator’s newsletters or press releases that were not essential 
to deliberative process of Senate). For an excellent discussion of the speech or debate clause issue in this 
case, see Comment: Legislative Immunity and Congressional Necessity, 68 Geo. L.J. 783 (1980).

194. In February 1978, for example, the National Aeronautics and Space Administration received a 
“Golden Fleece Award ” for its plan to spend $15 million over seven years to try to find intelligent life in 
outer space. Office of Senator William Proxmire, Golden Fleece Awards—1978, at 1-2 (1979) (copy on file 
at Georgetown Law Journal).

195. See note 46 supra (discussing creation of Department of Energy). The government’s hydroelectric 
program is designed in large part to enhance the electricity generating potential of existing dams. See 1980 
Department of Energy Authorization: Hearing Before the House Comm, on Science and Technology, 96th 
Congress, 1st Sess. 400 (1979) (overview of hydropower program budget request).

196. After years of increasing funding, government support for basic research faltered in the early 
1970’s. Science and Technology Message, supra note 86, at 3.

197. See Special Analyses, supra note 3, at 295 (research and development budget outlays for 

Science funding is also fair game when legislators point out discrete 
instances of waste or scandal.192 Here, too, the nature of science makes it a 
ready target. It is easy to make fun of abstract research that has no immediate 
application. Although the social sciences are the most susceptible to this 
treatment—a study of why monkeys clench their teeth has been much 
discussed and litigated193—the natural sciences have also felt the bite.194 

Finally, Congress can change the budgetary and political pressures on a 
given science program through its power to reorganize agencies. The 
Department of Energy, for example, was designed in part to reduce the clout 
of nuclear programs such as fusion by combining them bureaucratically with 
other energy sources and forcing them to compete with energy programs that 
involve lower science spending levels, such as hydroelectric power.195

Thus, funding for science as a category is subject to general budgetary 
restraints and varies from year to year.196 There is no central science budget; 
congressional attitudes are revealed by the treatment of research and 
development in the defense budget, the energy budget, and other agency and 
department budgets.197 But despite year-to-year political tides, Congress will 
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never end the government’s involvement with science, for that involvement is 
vital to national programs such as defense.198

individual federal agencies). This “mission-orientation” hampers development of a coherent national 
science policy. D. Bell, The Coming of Post-Industrial Society 247-49(1973).

198. Goldberg, supra note 75, at 27-28.
199. Fusion is not immune from this form of provincialism. See 124 Cong. Rec. SI 5,832 (daily ed. Sept. 

22, 1978) (statement of Sen. Hayakawa on dedication of fusion research machine in California); Oversight 
Review of Magnetic Fusion Program, supra note 5, at 2-3 (subcommittee members indicating interest in 
fusion program as it relates to respective districts).

200. H. Green & A. Rosenthal, supra note 28, at 3, 266.
201. See T. Murphy, Science, Geopolitics and Federal Spending 298, 502-05 (1971) (discussing 

Joint Committee’s budgetary power).
202. The magnetic fusion program is guided in the Senate by the Research and Development 

Subcommittee of the Energy and Natural Resources Committee and in the House by the Energy Research 
and Production Subcommittee of the Science and Technology Committee.

The inertial confinement fusion program, because it encompassess both civilian and military applica
tions, is subject to broader oversight. In the Senate, the Research and Development Subcommittees of the 
Energy and Natural Resources Committee and the Armed Services Committee share oversight duties. In 
the House, primary oversight is conducted by the Research and Development Subcommittee of the Armed 
Services Committee, with proportionately less oversight exercised by the Energy Research and Production 
Subcommittee of the Science and Technology Committee.

203. Tufty & Trapnell, Fusion Debate Nears Climax. Indus. Research/Dev., May 1978, at 46.

General control of budget levels, however, does not indicate how Congess 
confronts the social choices that are made as a particular research project 
continues from year to year. The size of the total fusion budget may reflect an 
overall judgment on the appropriate level of government spending and 
perhaps on the prospects for fusion as opposed to other long-term energy 
sources. But what of the choice between magnetic confinement and inertial 
confinement or between various types of magnetic confinement devices with 
differing engineering, economic, and environmental consequences? When the 
fusion bureaucracy reaches a position on these matters, Congress’ response is 
shaped largely by its provincialism and its desire for immediate results.

Two types of provincialism are involved. First, members of Congress have 
an understandable and unavoidable concern for their own districts, a concern 
that may lead to favoring one line of research over another simply because of 
the location of the research laboratory.199 Second, congressional committee 
structure has a considerable impact on budgetary choices. The original 
Atomic Energy Act created the Joint Committee on Atomic Energy, an 
unusually powerful body that handled fusion along with all other nuclear 
matters, civilian and military.200 The Joint Committee favored nuclear energy 
as a general proposition, but it also developed an expertise and overview that 
enabled it at times to advocate one program over another and to back up those 
choices with budgetary decisions.201 Since the abolition of the Joint Commit
tee, the fusion budget has been handled less cohesively, with primary 
authority divided among two House and two Senate committees.202 Members 
inevitably protect research that falls within their respective committee 
jurisdiction. For example, some members of the House Armed Services 
Committee, which handles the laser fusion budget, show little interest in 
developing the civilian uses of the laser because such development might 
dilute the laser’s military role and thus the committee’s power.203

The fundamental constraint on congressional control of the fusion pro
gram, however, is the legislator’s desire for quick results. Because members of
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Congress are understandably more concerned with today’s successes and 
today’s problems, they emphasize breakthroughs and push the approach that 
will pay off soonest.204 In hearings held after the Princeton Tokamak achieved 
record temperatures in the summer of 1978, Members of Congress repeatedly 
asked if progress could be accelerated and if a breakthrough had taken 
place.205 Frequent references were made to current energy shortages despite a 
consensus that, at best, fusion could not provide commercial electricity for 
decades.206 More recently, the influential chair of a House of Representatives 
subcommittee repeated the demand for acceleration of the magnetic fusion 
program, which is dominated by the tokamak approach.207

204. This emphasis contributes to congressional support for mission-oriented agencies over the more 
diffuse basic research programs of the National Science Foundation. T. Murphy, supra note 201, at 506.

205. Oversight Review of Magnetic Fusion Program, supra note 5, at 52, 63-64.
206. Id. at 52-65.
207. See 125 Cong. Rec. E3,906 (daily ed. July 26, 1979) (remarks of Rep. M. McCormack) (“Speeding 

Up Our Program For Fusion Energy”). Representative McCormack chairs the House Subcommittee on 
Energy Research and Production, which has jurisdiction over the magnetic fusion program. See note 202 
supra (discussing congressional committee jurisdiction over fusion energy).

208. W.H. Lambright, supra note 89, at 129-33.
209. Id.
210. See note 124 supra (dispute over breeder reactor arose after 20 years of research).

Bureaucratic and congressional tendencies could reinforce each other if, as 
planned, the Tokamak Fusion Test Reactor demonstrates scientific feasibility 
in 1983. The interest of DOE’s permanent research establishment in working 
on the most scientifically attractive approach to fusion could well coincide 
with the congressional desire to support a successful program with the most 
immediate possible payoff. But the coincidence of interest might be short 
lived. Congress is not institutionally inclined to minimize economic or 
environmental problems when those problems begin to have an actual, 
immediate effect on voters. Thus, Congress can easily have a change of heart 
about a scientific program when the imminence of commercial feasibility 
provokes organized interest-group lobbying. The debate over the supersonic 
transport (SST) illustrates the phenomenon. In 1971, Congress ended a ten- 
year, billion dollar SST development program despite continued support for 
the SST from the scientific bureaucracy doing the research.208 Environmental 
activists joined with those who regarded the plan as uneconomical to 
persuade Congress that terminating the program was politically desirable.209

Thus, Congress tends to react to science in terms of the immediate 
consequences of research. Prior to commercialization, it favors programs that 
are scientifically advanced and therefore promise the most immediate payoff. 
As a result, the social choices implicit in various lines of research are 
inadequately scrutinized. Only when commercialization nears and science 
programs become increasingly subject to interest-group pressures does Con
gress begin to focus on the social effects of research. At that point some 
options have already been closed, and choices on issues as diverse as the SST 
and the breeder reactor210 take on an all-or-nothing character.

Nonetheless, Congress has the capacity to take a comprehensive view of the 
social and economic consequences of scientific research before commer
cialization forces the issue. Congress possesses the information necessary to 
consider social questions and faces no powerful pressures outside the science 
bureaucracy that oppose raising such questions. Members of Congress should 
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recognize that their own interests are served by an early consideration of 
social concerns because this focus will avoid problems in years ahead when a 
commercially available technology has the potential of angering important 
interests. In institutional terms, the most important step in this direction 
would be a coherent, stable committee structure that could effectively deal 
with important social issues. The Joint Committee on Atomic Energy 
demonstrated, albeit for different purposes, that a meaningful and sustained 
congressional effort is possible with science. A fragmented committee system 
hampers congressional review of fusion today. Fragmentation encourages 
disputes unrelated to the social implications of research and makes compara
tive analysis between magnetic confinement and inertial confinement dif
ficult. Congress should unify its review of the fusion budget, ideally through 
one committee in each chamber,211 and focus that review on social choices 
involving matters such as centralization and radiation, choices that ultimately 
will become vitally important to the public.

211. Changing committee structure is far from easy, in part because some legislators will lose influence. 
See Ehrenhalt, New House Energy Panel Faces Tough Going, Wash. Star, Feb. 11, 1980, A-2, col. 1 
(reorganization of House of Representative energy committees faces difficult hurdles). Thus the same 
provincialism that hinders current review of the fusion budget will make reform difficult. But committee 
structure can be changed, and coherent review of the social consequences of science should be recognized 
as a strong reason for doing so.

212. 42 U.S.C. § 6612 (1976). The Office was created by the National Science and Technology Policy, 
Organization, and Priorities Act of 1976, 42 U.S.C. § 6601 (1976).

The Director of the Office of Science and Technology Policy is the successor to a variety of less formal 
Presidential science advisers. The custom of having such an adviser began in World War II and was 
institutionalized by President Kennedy’s creation of the Office of Science and Technology in 1962. 
President Nixon’s abolition of the office was an element in the congressional creation of the current, more 
formal arrangement. H R. Rep. No. 595, 94th Cong., 1st Sess. 20-22(1975).

213. OMB is the successor agency to the Bureau of the Budget, which long played a role in various 
science funding disputes. See D Price, supra note 87, at 213, 253-54 (noting involvement of Bureau of 
Budget in oceanography and space budgets).

214. The Directors of OSTP and OMB have both recently indicated their opposition to cutbacks in 
government support of basic science. Lanouette, Press Makes Him Mark As Science Adviser, Nat’l J., Jan. 
6, 1979, at 15.

215. In 1964, the Director of the Office of Science and Technology headed an interagency study on 
research and development in the energy field. The study supported continued fusion research despite the

B. THE PRESIDENT

The President, like the Congress, has ready access to expert advice on 
scientific and technical issues; indeed, the President’s science adviser holds a 
statutorily created position, Director of the Office of Science and Technology 
Policy (OSTP).212 Moreover, through the Office of Management and Budget 
(OMB), the President can monitor and make recommendations on budget 
requests for scientific programs.213 Both OSTP and OMB play an important 
role in suggesting and implementing broad policy goals by affecting the size of 
the overall federal effort in basic research.214 Their impact on smaller 
decisions, such as the size and direction of the fusion program, is more 
limited. Like the Congress, the President has not typically focused on 
particular developments that are decades away. Although OSTP and its 
predecessors have at times examined the fusion program,215 their recommen
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dations have been quite general, and Presidents themselves have rarely spoken 
on fusion research.216

The President’s most important effect on programs such as fusion results 
from his constitutional power of appointment.217 Although the Secretary of 
Energy himself is unlikely to be deeply involved in decisions about fusion, 
which represents only a small part of the agency’s program,218 the subordinate 
policymakers chosen by the President and the Secretary exercise control over 
the permanent fusion bureaucracy.219 These policymakers work closely with 
the full-time research establishment and can acquire considerable knowledge 
about program areas such as fusion.220

The experience of the fusion bureaucracy at DOE illustrates the potential 
and the limits of executive policy control. In 1978, DOE’s newly appointed 
Director of Energy Research convened a fusion review committee and 
commissioned an outside group of scientific experts to study the fusion 
program.221 Headquarters and laboratory personnel in the fusion program 
briefed this ad hoc group of experts.222 The group’s final report concluded 
that DOE should continue to pursue fusion as a long-term energy option.223 It 
noted some problems with the current fusion program, however, in particular 
an overemphasis on the tokamak approach despite its serious engineering 
problems.224 The report described this overemphasis as an “overextension” of 
the program, probably resulting from a “bandwagon” effect.225 To alleviate 
this problem, the group recommended that the effort to demonstrate scientific 
feasibility in the Tokamak Fusion Test Reactor should continue, but that 
other options should be kept open.226 A few months later, after the Princeton 
Tokamak had achieved new temperature highs, the Director of the Office of 
Energy Research testified before Congress and described the ad hoc group’s 
report without mentioning the “bandwagon” terminology.227 The Director 
emphasized the necessity of keeping options open, although he did note that

absence at the time of much progress toward commercialization. Energy Study Group, supra, note 48, 
at 49.

In 1978, an OSTP working group made a brief review of fusion. Report of the Office of Science and 
Technology Policy Working Group, Report on Basic Research in the Department of Energy, 28 (June 
1978) (copy on file at Georgetown Law Journal).

216. The President’s April, 1977, National Energy Plan notes that fusion is some years away from 
commercialization. Executive Office of the President, The National Energy Plan 78 (1977).

217. U.S. Const, art. 2, § 2, cl. 2 (the President “shall nominate, and by and with the Advice and 
Consent of the Senate, shall appoint . . . Officers of the United States”).

218. The Department of Energy’s fiscal 1979 budget is $10 billion. 1980 Department of Energy 
Authorization Hearing Before the House Comm, on Science and Technology, 96th Cong., 1st Sess. 180 
(1979). About five percent was earmarked for fusion. Oversight Review of Magnetic Fusion Program, supra 
note 5, at 6.

219. At the management level, subcabinet appointees share authority with civil service scientists who 
have come up through the ranks. Price, Endless Frontier or Bureaucratic Morass?, Daedalus, Spring 
1978, at 87.

220. For at least a period of time, fusion becomes the central concern of these officials, a pattern that 
distinguishes them from higher political officials who confront fusion only occasionally.

221. Foster Report, supra note 176, at 1-2.
222. Id. at 1.
223. Id. at 11-12.
224. Id. at 4-5.
225. Id. at 5.
226. Id. at 12.
227. Oversight Review of Magnetic Fusion Program, supra note 5, at 17-19, 29,39-40.
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“tokamaks may prove to be the best device for fusion energy reactors.”228 
When DOE proposed its next fusion budget to Congress, the tokamak 
approach retained the highest level of funding.229

228. Id. at 24.
229. See TRW, Inc., supra note 4, at 37, 38, 65, 81, 97 (comparison of tokamak funding with other 

magnetic confinement funding). In addition, no single inertial confinement system receives as much money 
as the tokamak. See note 176 supra (funding for various types of fusion research).

230. Oversight Review of Magnetic Fusion Program, supra note 5, at 24-25; Foster Report, supra note 
176, at 13.

231. C.P. Snow, Science and Government 60-63 (1961). A study of funding by the former Atomic 
Energy Commission of various programs concluded that, in competition among programs, the “program 
director, the operating-level bureaucrat, is a central figure.” Natchez & Bupp, Policy and Priority in the 
Budgetary Process, 67 Am. Political Sci. Rev. 951, 963 (1973). Directors at the AEC had to build 
support among political figures, such as Atomic Energy Commissioners, Office of Management and 
Budget personnel, and the President, or their programs would be cut. Id. at 963. Natchez and Bupp found 
that fusion research from 1958 through 1972 received steady support because it consistently had political 
support at those levels. Id. at 960. The importance of lower-level bureaucrats is likely to increase even 
further when considering choices within the fusion budget, such as tokamaks versus other systems. Those 
choices are less likely to reach the level at which the President, for example, must resolve a dispute. Id. at 
963.

Studies of policymaking in the space and Polaris submarine programs have found that a similarly 
important role is played by relatively low-level bureaucrats. See Teich, supra note 126, at 347.

Most notable about the ad hoc group’s report is its fundamental acceptance 
of fusion and its unwillingness to curtail sharply any part of that program. 
The contours of the existing program set the limits of the debate, and the 
questions raised about tokamaks, although pointed, were essentially related to 
technical scientific and engineering concerns. Both the ad hoc group and the 
Director of Energy Research supported continued construction of the 
Tokamak Fusion Test Reactor that is expected to demonstrate scientific 
feasibility in 1983. They presently plan an assessment in 1983 to ensure that 
tokamaks are not pushed ahead just because of that demonstration.230 That, 
however, is much easier to say than to do. In 1984 or 1985 when the 
evaluation of options is to take place, new policymakers may well be 
responsible for the program; many of the scientists dedicated to tokamak 
research, however, will remain in their positions. The tokamak program will 
also have the advantage of being the first to demonstrate the scientific 
feasibility of fusion; moreover, the very existence of a large tokamak test 
facility will give the program additional momentum. Under these circum
stances, DOE’s top policymakers may be unable to alter the agency’s 
direction, particularly in view of the congressional tendency to be mesmerized 
by a dramatic scientific breakthrough. At that point, keeping fusion policy 
options open will be possible only with persistent efforts by policymakers in 
and out of the agency.

These problems in the fusion program demonstrate a basic characteristic of 
bureaucracies: people at the top are not always able to bring about a change in 
policy.231 The organization is sufficiently complex and its momentum suffi
ciently great to resist all but the most vigorous and sustained forms of 
executive control. Like members of Congress, DOE officials are not in
herently incapable of controlling the fusion program. They are not victims of 
overwhelming political pressure or of a crippling lack of data. But they are 
attempting to exercise policy control in a setting in which the established 
bureaucracy wields considerable power while virtually no outside group 
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creates countervailing pressures. Executive officials will serve their own 
interests in the long run if they keep in mind that the values of the 
bureaucracy do not necessarily coincide with the values of the public. When 
the tokamak demonstrates scientific feasibility, the time will have come to 
redouble scrutiny of the whole range of social issues raised by fusion power, 
not simply to perform perfunctory review.

C. THE COURTS

The judiciary has become involved in assessing the social implications of 
scientific research through the somewhat unlikely mechanism of the National 
Environmental Policy Act.232 On its face, this statute provides no such 
mandate, but judicial construction of its broad language has developed 
common law that affects federal research activities. The federal government’s 
science bureaucracies, like all of its other bureaus, must prepare an environ
mental impact statement (EIS) for “every recommendation or report on 
proposals for legislation and other major Federal actions significantly affect
ing the quality of the human environment.”233 The statutory phrases “major 
Federal actions”234 and “significantly affecting . . . the environment”235 have 
been read to reach federal licensing of private facilities236 as well as 
construction by the government itself of research laboratories.237 The Na
tional Environmental Policy Act, as construed by the courts, forces the 
federal bureaucracy to consider environmental effects,238 but it leaves the 
bureaucracy considerable discretion in weighing those effects and in defining 
the scope of the relevant environmental inquiry.239 Thus NEPA gives the 

232. 42 U.S.C. §§ 4331-61 (1976).
Speth contends that the National Environmental Policy Act (NEPA) was intended to be a technology 

assessment statute. Speth, supra note 1, at 438-42. Other studies have found the purpose either modest or 
unclear. See e.g., W. Rodgers, Environmental Law 701 (1977) (“While much of NEPA is a sleeper 
exceeding the boldest expectations of its erectors, parts of it are clinkers fulfilling little of their potential.”); 
Dreyfus & Ingram, The National Environmental Policy Act: A View of Intent and Practice, 16 Nat. 
Resources J. 243, 261 (1976) (Congress had modest purpose in fashioning Act); Comment, The National 
Environmental Policy Act Applied to Policy-Level Decisionmaking, 3 Ecology L.Q. 799, 802 & n. 13 (1973) 
(no consensus in Congress regarding purpose of NEPA).

Of course, statutes other than NEPA involve the courts in assessing science and technology. The 
Federal Water Pollution Control Act Amendments of 1972, for example, require such court involvement. 
W. Rodgers, supra, at 354; Speth, supra note 1, at 443. But other statutes have little effect on basic 
research and virtually none on fusion.

233. 42 U.S.C. § 4332 (2)(C) (1976).
234. Id.
235. Id.
236. The application of NEPA to federal licensing of nuclear power plants, for example, was established 

by Calvert Cliffs Coordinating Comm. v. AEC, 449 F.2d 1109 (D.C. Cir. 1971), cert, denied, 404 U.S. 942 
(1972). Under the common law of NEPA, almost any research licensed or funded by the government could 
be found to have a significant effect on the environment. Cf. Hanly v. Kleindienst, 471 F.2d 823, 831 (2d 
Cir. 1972), cert, denied, 412 U.S. 908 (1973) (“potentially significant adverse effect" of building jail in 
Manhattan triggers requirements of NEPA).

237. Government construction of an incinerator at an Army medical center triggered NEPA. 
Montgomery County v. Richardson, 2 E.L.R. 20140, 20140 (D.D.C. 1972). Thus it is not surprising that 
the Department of Energy has prepared impact statements for its fusion test facilities. See note 240 infra 
(EIS for Princeton Tokomak Fusion Test Reactor (TFTR)).

238. Cramton & Berg, On Leading a Horse to Water: NEPA and the Federal Bureaucracy, 71 Mich. L. 
Rev. 511, 511 (1973).

239. See notes 266 & 281 infra and accompanying text (scope and substance of impact statement often 
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courts only a limited ability to focus public attention on the social implica
tions of scientific choices.

Several environmental impact statements for fusion test facilities have been 
completed, the most extensive of which was prepared for the Tokamak Fusion 
Test Reactor in Princeton, New Jersey.240 The TFTR is now under construc
tion, and DOE hopes to demonstrate the scientific feasibility of fusion there in 
1983.241 The final environmental impact statement for the TFTR analyzes the 
effects on the local environment of building and operating the facility, 
including a study of the radiation releases under normal conditions242 and in 
case of an accident.243 There is even a study on the socioeconomic impact of 
the facility, including, for example, how the 780 people employed at the site 
will affect local housing conditions and school enrollment.244

left to agency discretion).
240. See Final Environmental Impact Statement, Tokamak Fusion Test Reactor Facili

ties, (July 1975) (ERDA-no. 1544) [hereinafter Final Environmental Statement], Other impact 
statements relating to fusion have been prepared for a materials-testing facility in Richland, Washington, 
Final Environmental Impact Statement, Fusion Materials Irradiation Testing Facility, 
(Apr. 1978) (DOE/EIS-no. 0017), and for a laboratory in Los Alamos, New Mexico, Final Environ
mental Statement, Intense Neutron Source Facility, (July 1976) (ERDA-no. 1548).

241. Oversight Review of Magnetic Fusion Program, supra note 5, at 48.
242. Final Environmental Statement, supra note 240, at 3.2-4 to.2-15-a.
243. Id. at 3.2-30 to .2-42.
244. Id. at 3.2-25 to .2-28. Whether NEPA requires an agency to consider socioeconomic impacts is in 

dispute. Compare McDowell v. Schlesinger, 404 F. Supp. 221, 244-46 (W.D. Mo. 1975) (NEPA requires 
consideration of socioeconomic impacts) with Metlakatla Indian Community v. Adams, 427 F. Supp. 871, 
875 (D.D.C. 1977) (adverse socioeconomic impact alone not enough to trigger EIS requirement). See 
generally 64 Geo. L.J. 1121 (1976).

245. NEPA requires a discussion of “alternatives.” 42 U.S.C. § 4332(c)(iii) (1976).
246. Final Environmental Statement, supra note 240, at 5.3-1 to .4-4. The statement’s entire 

treatment of other forms of fusion is contained in its discussion of the alternative of:

Abandoning the Tokamak magnetic confinement approach in favor of mirror systems, high-/3 
systems or laser fusion. This paticular alternative appears quite unwise at present since the 
Tokamak is considered to be one of the more promising approaches to fusion among the 
major systems being studied. ... If the TFTR were terminated, the whole United States 
program in controlled fusion by magnetic confinement could well be set back many years.

Id. at 5.1-1. To support this conclusion, the study cites no outside sources, only AEC studies. Id. at 5.0- 
REFERENCES.

247. Cf Sierra Club v. Stamm, 507 F.2d 788, 791 (10th Cir. 1974) (EIS required only for single 
aqueduct and collection system with independent utility, not for project of which it is a part); Indian 
Lookout Alliance v. Volpe, 484 F.2d 11, 19 (8th Cir. 1973) (EIS required for segment of highway with 
independent utility, not for entire project).

To demonstrate that the TFTR could have independent utility, the agency could argue that as a test 
facility it might demonstrate the impossibility of magnetic fusion or produce results useful in other areas of 
research. The agency could further argue that because construction of the TFTR does not settle whether, 
for example, laser fusion should someday be commercialized, laser fusion is not an “alternative” to the 
TFTR.

Although the impact statement for the TFTR contains useful and impor
tant analysis, it says little about the broader program of which the facility is a 
part. The statement’s only detailed discussion of alternatives245 focuses on 
alternative designs and sites for the TFTR itself, not on alternative fusion 
technologies.246 This approach appears justified under the law. Only if a court 
is convinced that the TFTR has no utility independent of later commer
cialization of fusion must the program as a whole be discussed in the TFTR 
environmental impact statement.247
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This result is understandable. There has never been much judicial support 
for using an impact statement for a single facility to discuss the broad 
implications of an entire program.248 The real question has been when an 
impact statement must be done on the program itself. At one time Scientists' 
Institute for Public Information, Inc. v. Atomic Energy Commission (SIPI),249 
the high-water mark of judicial scrutiny of research and development, 
answered the question of timing. The rise and fall of SIPI demonstrates the 
possibilities and limits of NEPA in this area.

In SIPI the United States Court of Appeals for the District of Columbia 
Circuit ordered the Atomic Energy Commission to prepare an environmental 
impact statement on its breeder reactor program.250 The breeder reactor 
program was then further along than the fusion program is today, but 
nonetheless remained years away from having a direct impact on the public. 
When SIPI was decided, the Commission had begun building a demonstra
tion reactor that it hoped to have in operation in about seven years,251 and an 
impact statement had been completed for that reactor.252 The court concluded 
that at some point an impact statement would also be needed for the entire 
breeder program; the program came before the Congress every year as a 
“proposal for legislation” in the form of appropriation requests and would 
inevitably affect the environment in the future.253 From the court’s perspec
tive, the fundamental issue was determining when the statement for the 
breeder program had to be prepared. The court thus focused on the central 
dilemma in controlling scientific research. An impact statement too early in 
the process would be meaningless, while a statement on the eve of commer
cialization would probably be too late.254

To solve this problem, the court of appeals formulated four factors to be 
weighed in determining when a statement was necessary:

How likely is the technology to prove commercially feasible, and 
how soon will that occur? To what extent is meaningful informa
tion presently available on the effects of application of the technol
ogy and of alternatives and their effects? To what extent are 
irretrievable commitments being made and options precluded as

248. See Scientists’ Inst, for Pub. Information, Inc. v. AEC, 481 F.2d 1079, 1092-93 (D C. Cir. 1973) 
(“it would be a ‘mistake to attempt to freight ... a single environmental report on a single facility’ with 
the broader considerations necessarily involved in an impact statement on the overall program ”) (quoting 
James Schlesinger).

249. 481 F.2d 1079 (D.C. Cir. 1973).
250. Id. at 1082.
251. Id. at 1084.
252. Id. at 1085.
253. Id. at 1088.
254. Id. at 1093-94. The court quoted from a district court statement to counsel in the SIPI litigation 

that highlighted the problem:

“I say this: I say there comes a time, we start out with E equal MC 2 we both agreed you 
don’t have to have the impact statement then. Then there comes a time when there are a 
thousand of these breeder plants in existence all over the country.

Sometime before that, surely as anything under the present law, there has to be an impact 
statement, and a long time before that, actually.

But the question is exactly where in this chain do we have to have an impact statement.”

Id. at 1093. 
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the development program progresses? How severe will be the 
environmental effects if the technology does prove commercially 
feasible?255

255. Id. at 1094.
256. Id. at 1095-96.
257. 427 U.S. 390 (1976).
258. Id. at 394-95.
259. Sierra Club v. Morton, 514 F.2d 856, 880 (D C. Cir. 1975), rev'd sub nom. Kleppe v. Sierra Club, 

427 U.S. 390 (1976). The appellate court adapted the SIPI test to include all federal actions, not just 
technology development programs, by making minor adjustments such as substituting the word 
“program” for the word “technology” in the SIPI test. 514 F.2d at 880.

260. 427 U.S. at 405-06. Any attempt to limit Kleppe to the coal leasing setting and to argue that 
research and development programs, because of their cumulative impacts, should still be judged by the 
SIPI standard would disregard the nature of the Court’s holding in Kleppe. The Court found a clear timing 
command in NEPA’s wording. There is nothing to indicate that the Court would react differently 
according to the type of government program involved

261. Id. at 406. The Court noted that “the time at which a court enters the process is when the report or 
recommendation on the proposal is made, and someone protests either the absence or the adequacy of the 
final impact statement.” Id. at 406 n.15.

262. Id. at 406. Justice Marshall, in a dissent joined by Justice Brennan, supported the four-part 
balancing test created by SIPI because the Court’s approach in Kleppe “holds that the federal courts may 
not remedy violations of the National Environmental Policy Act . . . until it is too late for an adequate 
remedy to be formulated.” Id. at 415 (Marshall, J., with Brennan, J., dissenting).

Commentary on Kleppe has stressed that the decision weakens NEPA’s efforts to inject environmental 
values at an early point in the decisionmaking process. E.g., Note, Program Environmental Impact 
Statements: Review and Remedies, 75 Mich. L. Rev. 107, 117 (1976); Note, Environmental Law, 55 N.C. 

Applying these factors, the court concluded that an impact statement on the 
entire breeder program was necessary at that time.256 257

The elements delineated in SIPI represent a substantial effort to guide the 
application of NEPA to research and development. The second and third 
considerations helpfully focus on the importance of early information and the 
danger of precluding options too soon. But in stressing when commercializa
tion will occur, the first element needlessly diminishes the force of these 
concerns because a technology can be far from commercialization when 
choices about the direction of the research begin to eliminate options. The 
fourth element—the severity of the environmental effects if the technology 
does prove commercially feasible—unnecessarily emphasizes the negative 
aspects of technology. It could easily be reformulated to avoid this problem by 
inquiring how substantial the positive or negative environmental effects will 
be if the technology does prove commercially feasible.

Whatever the merits of the SIPI approach to NEPA, however, the 
Supreme Court has rejected it. In Kleppe v. Sierra Club,251 a case involving the 
Department of Interior’s coal leasing policy,258 the Court rejected the 
application by the United States Court of Appeals for the District of 
Columbia Circuit of the SIPI criteria in analyzing the need for a programmat
ic impact statement.259 The Supreme Court squarely disapproved this ap
proach, holding that the words of NEPA require an impact statement only 
when an agency makes a report on a “proposal” for federal action.260 
Moreover, until that moment is reached, judicial intervention under NEPA is 
inappropriate.261 Thus, the agency alone has the power to decide when it will 
formally propose a broad program.262
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Enterprising counsel might have thought that Kleppe could be evaded by 
focusing on an agency’s appropriation requests as “proposals for legislation” 
for a broad program. But the Supreme Court has also squarely disapproved 
that aspect of SIPI. In Andrus v. Sierra Club263 the Court held that Congress 
did not intend to reach through NEPA appropriation requests as “proposals 
for legislation” or “proposals for . . . major Federal actions.”264

L. Rev. 484, 496 (1977); Note, The Scope of the Program EIS Requirement: The Need for a Coherent 
Judicial Approach, 30 Stan. L. Rev. 767, 791-92 (1978); Note, Environmental Law, 50 Temple L.Q. 410, 
418 (1977); 26 Emory L.J. 231, 252 (1977); 12 Gonzaga L. Rev. 707, 719 (1977); 12 Land and Water 
Rev. 195, 208 (1977); 1976 Utah L. Rev 587, 599-600.

Even under Kleppe there remains some chance that a court might find that an agency has implicitly 
made a “proposal” despite the agency’s denials. Accordingly, the agency would have to prepare an impact 
statement earlier than it had previously planned. See note 272 infra (Council on Environmental Quality 
regulations concerning timing of agency proposals).

263. 99 S. Ct. 2335 (1979).
264. Id. at 2345. SIPI had not been the only lower court opinion to reach a result different from the 

Court’s in Andrus. See id. at 2340 n. 15 (listing lower court decisions based on old guidelines from Council 
on Environmental Quality).

265. 427 U.S. at 409-10.
266. Id. at 412.
267. Id. Regulations promulgated after Kleppe by the Council on Environmental Quality shed little light 

on when a program statement must be prepared. The regulations state that “[pjroposals or parts of 
proposals which are related to each other closely enough to be, in effect, a single course of action shall be 
evaluated in a single impact statement.” 40 C.F.R. § 1502.4(a) (1979).

268. The most thorough study to date was issued in 1978. U.S. Department of Energy, 
Environmental Development Plan (EDP) (1978) (magnetic fusion program) [hereinafter Environ
mental Development Plan]. This plan forms the basis of the environmental analysis contained in 
TRW, Inc., supra note 4, at 119-25 and in U.S. Department of Energy, supra note 109, at 11-13. An 
earlier discussion of environmental issues appeared in Energy Research and Development Ad
ministration, supra note 26, at 13-17. In addition, the government has commissioned a number of 
environmental studies on specific topics. See J.R. Young, Environmental Cost/Benefit Analysis 
for Fusion Power Plants (Nov. 1976) (prepared by Battelle Laboratories for ERDA under Contract 
E(45-1)-1830)) (biological effects of tritium release from fusion plants).

269. A recent DOE statement on the environmental impacts of magnetic fusion concludes that fusion is 
superior to fossil and fission fuels and that when fusion is compared to solar energy ”[p]resent evidence 
does not give an obvious advantage to either technology.” TRW Inc., supra note 4, at 125.

Kleppe and Andrus do not abolish the programmatic impact statement. The 
Court in Kleppe recognized that a broad statement could be required when 
several proposals for individual actions have a “cumulative or synergistic 
environmental impact” that cannot be handled adequately in separate 
statements.265 The Court, however, left the primary responsibility for deciding 
when such a cumulative impact occurs to the agency involved because that 
decision requires a high level of technical expertise.266 Only when the decision 
is arbitrary may a court reverse an agency decision on whether a program 
statement is needed.267

Judicial construction of NEPA has clearly had an effect on the fusion 
program. Because of NEPA, some environmental analysis is being done, not 
only on individual facilities, but also on broader aspects of the program. The 
magnetic confinement group of the Department of Energy has issued several 
rather general documents—not impact statements—on the likely environ
mental and socioeconomic impacts of fusion.268 These documents are, how
ever, written in the bureaucracy doing the research. Thus, although they are 
helpful, they tend to conclude that fusion is environmentally superior to other 
energy sources.269 Moreover, although a programmatic environmental impact 
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statement will be done for the magnetic fusion program, under Kleppe the 
agency itself will control both the timing and the scope of the statement. 
Under present plans, the programmatic statement on ongoing fusion research 
will be completed in fiscal year 198O.270 Preparation of a statement on the 
commercialization of fusion is expected to begin in 1989.271 Thus, the agency 
has decided to wait to do a commercialization statement until after scientific 
feasibility has been shown and just before an experimental tokamak reactor 
begins operation.272 The programmatic fusion impact statement planned for 
1980 will consider only magnetic confinement.273 Inertial confinement, 
including lasers, will not be included in the statement.274 The planned 
statement might discuss lasers as an alternative, but it will focus on the 
magnetic confinement approach. The agency has apparently concluded that 
the two programs are not so interwoven that a more comprehensive statement 
is required. The impact statement process thus could ratify and even reinforce 
a bureaucratic judgment tilting toward one line of research over another;275 
completion of the magnetic program impact statement will put the inertial 
confinement program that much further behind.

Thus, the judicial review process under NEPA fails to solve the problem of 
social control for research and development. Few scientific research programs 
generate enough notice to prompt a lawsuit that triggers judicial review. 
Moreover, when judicial review does occur, the court’s role is even more 
limited than cases such as Kleppe might indicate. Violations of NEPA often 
result only in the agency preparing an impact statement while proceeding 
with its plans.276 Injunctions against ongoing projects are not automatic.277 
Moreover, even when an injunction is granted, its only effect may be a delay 
while the agency prepares a statement rationalizing the agency’s earlier 
decision.278 In theory, and sometimes in practice, the process of preparing the

270. See Environmental Development Plan, supra note 268, at 30.
271. Id. at 41.
272. Id. at 8-9. This timing could be altered if a court found that DOE had made a “proposal” to 

commercialize magnetic fusion at an earlier date. The agency would undoubtedly argue that it had made 
no such proposal, and that argument is likely to be given considerable deference by the courts. Nonetheless, 
cases could arise in which a “proposal” will be found because of an agency’s actions rather than its words. 
The Council on Environmental Quality’s regulations provide that a proposal

exists at that stage in the development of an action when an agency subject to the Act has a 
goal and is actively preparing to make a decision on one or more alternative means of 
accomplishing that goal and the effects can be meaningfully evaluated. ... A proposal may 
exist in fact as well as by agency declaration that one exists.

40 C.F.R. § 1508.23 (1979); see Andrus v. Sierra Club, 99 S. Ct. 2335, 2341 (1979) (giving substantial 
deference to regulations from Council on Environmental Quality).

273. Environmental Development Plan, supra note 268, at 30.
274. The magnetic fusion portion of DOE has been issuing environmental analyses on magnetic 

confinement alone for some time. See note 268 supra (listing environmental analyses).
275. See note 176 supra and accompanying text (bureaucratic preference for tokamaks).
276. See Environmental Defense Fund v. Froehlke, 477 F.2d 1033, 1036-37 (8th Cir. 1973) 

(construction of dam continued during writing of environmental impact statement).
277. Note, Program Environmental Impact Statements: Review and Remedies, supra note 262, at 132.
When the NEPA violation consists of a failure to do a programmatic statement, the court can refuse to 

issue an injunction, enjoin parts of the program, or halt the entire program. One commentator has 
recommended the second course in certain instances. Id. at 141.

278. The adequacy of such a statement can be challenged in court, but judicial review at that point is 
limited. See note 281 infra (judicial deference to agency decision making). 



1980] Nuclear Fusion 719

impact statement can change an agency’s view.279 Often, however, the agency 
is so wedded to its approach for nonenvironmental reasons that preparation of 
an impact statement cannot shift the dominant bureaucratic preference.280 
Because judicial review of the adequacy of the impact statement has become 
so largely procedural,281 it also can rarely change that preference. In such 
cases the main importance of the statement is in providing information for 
outside groups such as Congress.282

Despite these limitations on the judicial role, the courts’ experience with 
NEPA remains useful and instructive for the social control of science. 
Research and development programs may present situations in which a 
variety of activities have a cumulative effect that makes a programmatic 
impact statement necessary. Kleppe leaves that decision to the agency, subject 
to judicial review for arbitrary action. Such review for arbitrariness, however, 
is not synonomous with no review at all. The courts have given content to the 
arbitrariness standard283 and could apply it to scientific research.

Although the SIPI test does not retain much legal vitality, it demonstrates 
some important features of effective social control of science. Judges, unlike 
Presidents and legislators, do not have access to numerous scientific advisers. 
They must rely on the parties to a suit for a basic understanding of the 
scientific matters underlying the legal claim. This relative lack of access to 
science matters can be a blessing in disguise because it frees the court to focus 
on social issues. Moreover, the judges in SIPI, having life tenure,284 could give 
considerable attention to a problem whose ultimate impact on society they 
recognized was decades away.

These lessons cannot mechanically be transferred to the other branches of 
government. The Congress and the President, with their budgetary obliga
tions, need more detailed science advice than do the courts. Moreover, life 
tenure can play only a limited role in a democratic society. Nevertheless, these 
observations can be helpful to the process of social control. Policymakers

279. See W. Rodgers, supra note 232, at 713 n.77 (environmental impact statements have led Corps of 
Engineers to delay, modify, and drop plans).

280. See id. at 713 n.76 (listing authorities evaluating effectiveness of NEPA).
281. Whether NEPA imposes a substantive duty on agencies to embrace environmental values is a much 

debated question. Id. at 738. The current state of the law is summarized by the Supreme Court’s statement 
in Kleppe:

Neither . . . [NEPA] nor its legislative history contemplates that a court should substitute its 
judgment for that of the agency as to the environmental consequences of its actions. . . . The 
only role for a court is to insure that the agency has taken a ‘hard look’ at environmental 
consequences; it cannot “interject itself within the ar ea of discretion of the executive as to the 
choice of the action to be taken.”

427 U.S. 390, 410 n.21 (1976).
282. As the court of appeals observed in SIPI: “Certainly if a NEPA statement is prepared for the 

overall program, Congress would hopefully consider the AEC’s analysis in deciding whether to appropriate 
more funds for the program.” 481 F.2d at 1086 n.29.

283. In Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971), the Court said of the 
arbitrariness standard that “(ajlthough this inquiry into the facts is to be searching and careful, the 
ultimate standard of review is a narrow one. The court is not empowered to substitute its judgment for that 
of the agency.” Id. at 416. The Court also spoke of “a substantial inquiry” and “thorough, probing, in- 
depth review.” Id. at 415. Overton Park has supported a vigorous judicial role in a variety of environmental 
areas. See W. RODGERS, supra note 232, at 19-23 (discussing application of Overton Park).

284. U.S. Const, art. 3, § 1.
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should use science advice to frame policy choices, not to reinforce scientific 
values. They should look more often to the future because their own political 
problems are only aggravated by too much attention to the short term.

D. THE STICK-SLIP MOTION MODEL AND THE POSSIBILITY OF REFORM

Popular imagery suggests that basic science in the United States has been 
riding on a roller coaster since World War II. Fueled by weapons develop
ment and the space race, postwar science seemed an irresistible force, its 
massive basic research programs leading inevitably to fundamental technolog
ical change.285 Some wondered whether science could ever be stopped. 
President Eisenhower warned that “public policy could itself become the 
captive of a scientific-technological elite.”286 Today, because of budget 
tightening and public attitudes shaped by the Vietnam War and the environ
mental movement, some scientists are wondering whether science can be 
reinvigorated.287 Federal spending for basic research declined in the late 
1960’s and early 197O’s,288 leading government and industry scientists to 
bemoan their shrinking budgets.289 The once-vaunted “technological impera
tive” did not halt restrictions on projects as diverse as the supersonic 
transport290 and DNA research.291 Jerome Weisner, the president of the 
Massachusetts Institute of Technology, recently compared basic research to a 
“battered child.”292.

285. Cf. D. Greenberg, supra note 4, at 270-72 (science enjoyed affluence, productivity, and relative 
independence from government control from World War II through the early 1960’s).

286. D. Eisenhower, Pub. Papers 1039 (1960-1961) (farewell address).
287. Cowen, Research amd Development: Government's "Battered Child."Tech. Rev., Feb. 1979, at 12.
288. Science and Technology Message, supra note 86, at 3.
289. Cowen, supra note 287, at 12-13.
290. J. Costello & T. Hughes, supra note 148, at 189.
291. Note, Considerations in the Regulation of Biological Research, 126 U. Pa. L. Rev. 1420, 1422-25 

(1978).
292. Cowen, supra note 287, at 12.
293. On the stable nature of government support for American science even before World War II, see 

Goldberg, supra note 75, at 25-27.

Obviously, one must be skeptical of the notion that science, a major social 
institution, has been transformed from an “elite” into a “battered child” in 
the space of thirty years. In fact, a far more balanced status has characterized 
science’s social role.293 The case of nuclear fusion is typical: notwithstanding 
changing fashions in political rhetoric, the government has supported fusion 
consistently since 1951.

The bureaucratic nature of modern science lends itself to overly dramatic 
popular imagery. Bureaucracies tend to be viewed as enormous boulders 
either hurtling uncontrollably down mountainsides or stuck immovably in the 
mud. In practice, the science bureaucracies, including the fusion bureaucracy, 
do behave like heavy objects, but objects whose erratic movements are 
controlled at least in part by external forces, in particular the political 
institutions discussed above.

A model from the study of friction illustrates this principle. Consider the 
fusion bureaucracy as a block of wood resting on a table. Attached to one side 
of the block is a spring. The political institutions—Congress, the President, 
the courts—pull on this spring to supply the necessary impetus to get large- 



1980] Nuclear Fusion 721

scale fusion research started. Several obvious events could make the block 
move erratically. If the political institutions pull the spring in different 
directions, the force delivered to the block is reduced and the block will move 
more slowly. When they happen to pull in the same direction the force is 
increased and the block will move more quickly.294 The political institutions, 
in seeking to change the direction of research, can also cause more erratic 
movement by turning the spring to the left or right. The block will turn, but 
its movement will be neither immediate nor smooth.

294. See F. Sears, M. Zemansky & H. Young, University Physics 5-11 (5th ed. 1976) (method for 
computing sum of forces delivered to object).

295. F. Bowden & D. Tabor, Friction: An Introduction to Tribology 68-71 (1973). For a more 
sophisticated analysis of various types of stick-slip motion, see E. Rabinowicz, Friction and Wear of 
Materials 94-102(1965).

296. F. Bowden & D. Tabor, supra note 295, at 69.
297. In technical terms, the static friction that must be overcome for the block to begin moving is 

generally greater than the kinetic friction that must be overcome for the block to continue moving. Id. at 
67.

298. Id. at 69.
299. Id. at 69-70.
300. Although the application of known scientific principles to engineering problems may be greatly 

accelerated by increased funding, the generation of new scientific knowledge is much less predictable. See 
R. Rettig, Cancer Crusade 208 (1977) (curing cancer not sensibly compared to crash program for 
moon landing).

301. For a discussion of the technical problems associated with plasma instabilities, see Kenward, 
Fusion research—the temperature rises, 24 New Scientist 626, 626-27(1979).

The most useful insight emerges from an examination of the ideal situation. 
If the political institutions pull straight ahead at a uniform speed—no 
disagreements, no change of direction, no crash programs, no sudden 
doubts—one would think that the block would move smoothly. But, in fact, it 
will not. Because of a phenomenon known as stick-slip motion, a block pulled 
at a uniform speed by a spring moves along in jerks.295 At first, the spring 
stretches until it provides sufficient force to start the movement of the 
block.296 Because keeping the block going requires less force than getting it 
started,297 the block rapidly catches up with the spring.298 Because a 
contracted spring exerts no force, the block soon stops. The cycle then 
repeats.299 Throughout the whole process, the spring is being pulled at a 
uniform speed; yet, the block continues to start and stop.

The movement of a scientific bureaucracy is analogous to this model. A 
stronger effort is needed to get any large agency set up and moving than is 
needed to keep it going. Once underway, bureaucratic momentum will tend to 
keep the agency going. The bureaucracy will not keep moving smoothly, 
however, even if the political institutions want this result. Sometimes, a 
scientific bureaucracy runs up against scientific obstacles that resist solution 
despite high funding levels.300 In the 1960’s, for example, plasma instabilities 
slowed the fusion program.301 Bureaucratic decisions may also impede 
scientific progress. When, however, scientific capabilities and bureaucratic 
desires both favor progress, the program rushes ahead, and resources are 
heavily and effectively devoted to the achievement of certain scientific goals, 
sometimes at the expense of other projects. Thus, even assuming consistent 
political support and goals, the science bureaucracy is likely to exhibit the 
start and stop movement characteristic of stick-slip motion. And, of course, 
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when political direction is uncertain or shifting, the gap between that 
direction and the bureaucracy’s motion widens.

Replacing the spring with a metal rod reduces the starts and stops of stick
slip motion.302 Similarly, tightening the links between the political institutions 
and the scientific endeavor will improve control of the science bureaucracy. 
We must, however, recognize that improvements can be only partial; the best 
possible links between government and science can never be perfect. Congress 
could not supply sufficient social input into every government science 
program, even if it had nothing else to do. Social input will always be limited 
because basic research rarely stimulates close public scrutiny. The benefits of 
basic research will always appear diffuse and distant to the public. A dispute 
over which research program should be funded cannot command the same 
public interest as a dispute over the proper location of an airport.303

302. F. Bowden & D. Tabor, supra note 295, at 70. This solution is only partial because the most rigid 
steel rod has some elasticity. Thus some stick-slip motion occurs even when a block is pulled by a metal 
rod. Id. at 70-71.

303. In disputes over airport location, forceful speakers raise many of the relevant issues. Even with 
such a relatively mundane matter, there is no consensus on how to resolve the economic, environmental, 
and public safety issues involved. Disputes over basic science, however, pose the additional problem of 
surfacing issues, an essential precondition for informed public choice.

304. Despite differences about the motivation of the politicians, students of the Lysenko affair agree that 
political meddling led to disaster for Soviet genetics. D. Joravsky, The Lysenko Affair ix (1970); Z. 
Medvedev, The Rise and Fall of T. D. Lysenko 248 (1971).

305. See notes 180-84, supra and accompanying text (listing fusion studies).

Despite this limitation, we can achieve the goal of ensuring that social 
values play a stronger role in determining which areas of science and which 
lines of research receive public encouragement. We must remember that the 
goal is not for public institutions themselves to do science or to attempt to 
repeal the laws of nature. Congress cannot force a scientifically impossible 
energy source to come into existence. The Lysenko experience in the Soviet 
Union, in which the government forced adherence to a flawed theory of 
genetics, illustrates the dangers of attempting to make the substance of 
science subject to ideological rule.304 A scientifically sound approach, how
ever, should be a necessary rather than a sufficient basis for public support. 
To achieve the goal of improved control, the links between public institutions 
and the scientific process must be tightened. The Congress, the President, and 
the courts all can play an enhanced role in this effort. The congressional 
committee system could be unified. Subcabinet appointees could limit the 
divergence between the values of society and the values of the science 
bureaucracy. Under NEPA judges could force science agencies to consider 
social issues fully by disapproving arbitrary action.

More generally, the case of nuclear fusion demonstrates that public 
institutions should adhere to three central requirements for effective social 
control of the scientific process. First, scrutiny of science must be continual. 
A special study or panel occasionally may benefit an appointed agency official 
or a legislator, but a study without more has no impact on the science 
bureaucracy. Bureaucratic goals and momentum will not be altered by a 
single outside judgment. At present, outside studies are overused. The fusion 
program has already been subject to many such studies without clear evidence 
that the studies have altered scientific and institutional imperatives.305 The 
emphasis on accumulating studies must shift so that policymakers will take 
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the studies and expertise they possess and apply them remorselessly until 
every program and budget review reflects social concerns.

The requirement of continuity also demands that policymakers outside the 
bureaucracy retain their jobs and their jurisdiction for meaningful periods of 
time. The system of social control must be stable enough to match the 
longevity of the bureaucracy and the long-term perspective of the scientist. 
Continuity in policymaking does have risks. A congressional subcommittee or 
a subcabinet appointee with the same jurisdiction for many years can become 
as rigid as the agency being monitored.306 Yet the alternative is clearly 
ineffective: a parade of policymakers cannot maintain the scrutiny necessary 
to make a difference. The ability to achieve continuity must be considered in 
determining who in a given institution shall exercise social control. Congress 
and the Department of Energy should settle on review mechanisms for fusion 
and should abide by them.

Second, policymakers must resist the lure of playing scientist. Although 
there is much talk that legislators and administrators lack scientific expertise, 
at present many of them are more familiar with the question of whether 
tokamaks will achieve certain temperatures than whether large, central power 
stations are desirable. Policymakers should have science advisers, but they 
should not adopt the scientific ethic and put scientific progress first. Science is 
seductive.307 When policymakers resist its lure, scientists and nonscientists 
both benefit. A policymaker who chooses one research path over another 
solely because of a personal belief that one is more scientifically feasible 
follows a road to another form of Lysenkoism, the control of scientific subject 
matter by political rule. Moreover, if policymakers focus excessively on 
science, they will lose their ability to separate social from scientific issues and 
to give appropriate weight to each. We do not need policymakers who become 
wedded to the beauty of a particular fusion reactor design. We need to 
develop policymakers who understand enough about a reactor’s design to see 
its social implications.

Third, policymakers must at times favor one line of research over another 
for nonscientific reasons even before a workable technology exists. Otherwise, 
social control of science will be a charade. Of course, these judgments will be 
difficult and will require extreme caution. No one should attempt to regulate 
science without understanding how scientific progress springs from and leads 
to unexpected places. But every decision to begin funding research involves 
favoring one line of research over another. That judgment does not become 
irrelevant once research is underway. If policymakers take a hands-off 
attitude to differing research approaches, they will simply ratify the choices of

306. Moreover, the subcommittee or appointee may, in an effort to exert control, hire a staff so large 
that the staff develops bureaucratic characteristics of its own. See A. Downs, supra note 126, at 148.

307. Because of the appeal of science to nonscientists, a fictional First Secretary proposed shocking 
British sensibilities by bombing the Greenwich Observatory:

A bomb in the National Gallery would make some noise. But it would not be serious enough.
Art has never been their fetish. . . . But there is learning—science. Any imbecile that has got 
an income believes in that. He does not know why, but he believes it matters somehow. It is 
the sacrosanct fetish. . . . [I]t would be really telling if one could throw a bomb into pure 
mathematics. But that is impossible. . . . What do you think of having a go at astronomy?

J. Conrad, The Secret Agent, A Simple Tale 37-38(1907). 
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a science bureaucracy whose values may differ from the values of society. In 
evaluating the fusion program, policymakers should be prepared to support a 
particular type of magnetic confinement or inertial confinement system over 
its competitors because of superior commercial or environmental attributes. 
Science can survive this continuing scrutiny. Indeed, increased attention may 
benefit basic research because it will highlight the positive as well as negative 
aspects of scientific progress.

Putting these three considerations to work will galvanize the concept of 
technology assessment. If present trends continue, that assessment is likely to 
come too late. Consider a likely scenario for nuclear fusion. In the immediate 
future the magnetic confinement program, which includes the tokamak, 
receives increased support relative to inertial confinement because the former 
is nearer to scientific feasibility. After feasibility is demonstrated, the 
magnetic confinement approach becomes the subject of a crash program, with 
inertial confinement increasingly ignored. Department of Energy pol
icymakers present only token resistance to enormous pressures from the 
science bureaucracy, while legislators support the magnetic confinement 
program because it promises quick results. Judicial challenges, if any, fall 
victim to a narrow reading of NEPA. When magnetic confinement reactors 
are built, however, public scrutiny, including that of legislators, begins to 
focus on radiation levels, reactor size, and related matters. Progress on 
magnetic confinement becomes mired in debate, while suggestions are heard 
to revive the long-forgotten inertial confinement approach. Nonetheless, 
magnetic confinement has built up enough momentum to survive this late- 
blooming technology assessment effort, and the reactors continue in use, 
although reduced to a limited and controversial role.

In short, the experiences of the breeder and light water reactors may be 
repeated with fusion.308 The scenario is oversimplified, lumping, for example, 
numerous approaches under the general headings of “magnetic” and “iner
tial” confinement.309 Moreover, it is not yet possible to say whether magnetic 
confinement or inertial confinement is superior from a social perspective. The 
danger is that one will soon be chosen over the other for scientific and 
bureaucratic reasons and that choice will be difficult or impossible to reverse. 
The remedy is vigorous social control of science now, long before reactors are 
built, so that necessary choices will be made in light of social considerations.

308. See notes 122-24 supra and accompanying text (public discussion of light water and breeder reactor 
designs began only after decades of research).

309. See notes 61 & 70 supra (description of various types of magnetic and inertial confinement 
systems).

310. To revitalize technology assessment Speth has suggested that Congress create an independent 
Technology Assessment Agency. Speth, supra note 1, at 457-58. It is difficult to see how this proposed 
agency could compete politically with the agencies that do the bulk of American science—Defense, 
Energy, and the National Institutes of Health.

Technology assessment, as presently practiced, has too much to overcome. 
When technology is viewed as disengaged from basic science, which is its 
source, it becomes more difficult to know what kinds of control will work and 
at what stage they will be most effective. Under the circumstances, it is not 
surprising that technology assessment has become associated with study 
rather than with action.310 The very word assessment suggests reluctance to 
encourage or discourage a line of research. The problem has been exacerbated 
because the best known method of technology assessment—NEPA—is 
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primarily a procedural rather than a substantive statute. If, however, 
policymakers continually scrutinize the sources of technology, the social 
control of science can fulfill the promise of the technology assessment 
movement.

V. Conclusion

Fusion research, like other areas of basic science, proceeds outside day-to- 
day political debate. Despite internal tensions, the scientific bureaucracy is 
the central force in determining the direction of research. It is subject only to 
the loose reins of social control exercised by political institutions that are 
more concerned with the immediate problems than with the long-term 
implications of basic science. This arrangement will not be radically altered in 
the foreseeable future. Nevertheless, the Congress, the President, and the 
courts can all take important steps to improve the scrutiny of science, thereby 
ensuring that social values play an enhanced role in directing basic research 
even before technology has developed. With tightened reins, basic science can 
increase its service to the public interest. The alternative is a continuation of 
last-minute clashes between science and society that serve the interests of 
neither.
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Content Regulation and the First Amendment 
A Revisionist View

Daniel A. Farber*

Despite its oft-stated adherence to the principle of content neutrality, 
the Supreme Court in recent years has upheld a number of 
restrictions that are obviously related to speech content. Unlike other 
commentators, Professor Farber argues that these cases are not 
wrongly decided, but that they reveal a pattern of principled 
decisionmaking. Professor Farber perceives the Court subjecting 
content regulations to two distinct tests, the first a variant of equal 
protection analysis, and the second a balance of the interests served 
by the regulation against the regulation's impact on speech. In the 
author's view, the second test is not a mere ad hoc inquiry into the 
reasonableness of the regulation, but is circumscribed by restrictions 
the Court has placed on the permissible goals of content-based 
regulation.

I. Introduction

“[A]bove all else, the First Amendment means that government has no 
power to restrict expression because of its message, its ideas, its subject 
matter, or its content.”1 That, in a nutshell, is the principle of content 
neutrality. For at least the past decade, this principle has been a dominant 
force in first amendment theory.2 Yet in practice the principle has not been

•Assistant Professor of Law, University of Illinois. B.A. 1971, M.A. 1972, J.D. 1975, University of 
Illinois. The author wishes to thank his research assistant, Mr. John Colombo, for his aid in the preparation 
of this article.

1. Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 95 (1972) (citations omitted). Mosley is discussed in 
detail at notes 34-50 infra and accompanying text.

2. See City of Madison Joint School Dist. No. 8 v. Wisconsin Employment Relations Comm'n, 429 U.S. 
167, 176 (1976) (invalidating statute requiring municipal school board to refuse to hear nonunion teachers 
during public meeting concerning collective bargaining negotiations; statute unconstitutional because 
content-based discrimination); Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 
Inc., 425 U.S. 748, 776 (1976) (Stewart, J., concurring) (content neutrality called “cardinal principle of the 
First Amendment”); Hudgens v. NLRB, 424 U.S. 507, 520 (1976) (dicta) (if privately owned shopping 
center were equivalent of municipality, first amendment would not permit content-based regulation of 
speech within center); Pell v. Procunier, 417 U.S. 817, 828 (1974) (upholding validity of restrictions on 
prison inmates’ interviews with reporters; restrictions applied “without regard to content of expression”); 
Main Road v. Aytch, 522 F.2d 1080, 1087 (3d Cir. 1975) (prison superintendent’s discretionary refusal of 
prisoner-press interviews violative of first amendment because based on expected content of speech); Gay 
Students Organization v. Bonner, 509 F.2d 652, 661 (1st Cir. 1974) (university restriction of student 
group’s social activity violative of first amendment because based on communicative content of group’s 
activity); People Acting Through Community Effort v. Doorley, 468 F.2d 1143, 1145 (1st Cir. 1972) (city 
ordinance prohibiting residential picketing except in furtherance of labor dispute violative of first 
amendment because permissible behavior distinguished on basis of message content); L. Tribe, American 
Constitutional Law 580-94 (1978) (discussing two types of content regulation that violate first

727
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followed with much consistency. In recent years, the Supreme Court has 
upheld laws regulating misleading advertising,* 3 “indecent” language in radio 
broadcasts,4 political posters on buses,5 and the location of adult movie 
theatres.6 These restrictions are clearly related to the content of the regulated 
speech. Obviously, there is a discrepancy between theory and practice in this 
area of first amendment law.7

amendment); Ely, Flag Desecration: A Case Study in the Roles of Categorization and Balancing in First 
Amendment Analysis, 88 Harv. L. Rev. 1482, 1496-1502 (1975) (proposing that courts employ 
categorization and balancing approaches in free speech cases because simple distinction betweeen content 
regulation and "time, place, and manner” regulation insufficient; state may regulate content in guise of 
controlling time, place, and manner); Karst, Equality as a Central Principle in the First Amendment, 43 U. 
Chi. L. Rev. 20, 26-43 (1976) (equal protection approach more protective of free speech than content 
neutrality; apparent equality of content-neutral laws masks inequalities of access); Stone, Restrictions of 
Speech Because of its Content: The Peculiar Case of Subject-Matter Restrictions, 46 U. Chi. L. Rev. 81, 82 
(1978) (Supreme Court has permitted content regulation only when speech involved comprises obscenity, 
"fighting words,” or libel); The Supreme Court, 1975 Term, 90 Harv. L. Rev. 58, 200-02 (1976) 
(questioning plurality argument in American Mini Theatres, 427 U.S. 50 (1976), that state may regulate 
protected speech on basis of its content so long as regulation remains neutral with regard to viewpoint); 
Note, Young v. American Mini Theatres, Inc.: Creating Levels of Protected Speech, 4 Hastings Const. 
L.Q. 321, 347-54 (1977) (concluding that review of first amendment jurisprudence provides no support for 
American Mini Theatres plurality assumption that protected speech may be regulated on basis of content). 
See generally J. Nowak, R. Rotunda & J. Young, Handbook on Constitutional Law 812-17 
(1978).

3. See Friedman v. Rogers, 440 U.S. 1, 15-16 (1979) (statute prohibiting deceptive uses of optometrical 
trade names not violative of first amendment); Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447, 459-62 
(1978) (state’s regulation of lawyer solicitation likely to involve fraud or other “vexatious conduct” not 
violative of first amendment).

4. See FCC v. Pacifica Foundation, 438 U.S. 726, 750-51 (1978) (plurality opinion) (FCC restriction of 
broadcast containing indecent language not violative of first amendment). The plurality opinion in Pacifica 
has been termed “a disquieting and a significant departure from traditional first amendment theory.” J. 
Nowak, R. Rotunda & J. Young, supra note 2, at 82 (1978 Supp.). One of the aspects of the plurality 
opinion that has given rise to the most concern is the assertion that the level of protection given various 
kinds of speech should be based on the perceived value of the speech. See 438 U.S. at 746-48; The Supreme 
Court, 1977 Term, 92 Harv. L. Rev 57, 154-57 (1978) (in accepting FCC definition of indecency, Pacifica 
Court tacitly embraced notion of national standard of decency; inevitably such standard becomes 
sentiment of majority or individual judge). See also Ely, Foreword: On Discovering Fundamental Values, 92 
Harv. L. Rev. 5, 15 (1978) (noting Court generally more protective of free expression than Mini Theatres 
plurality). In analyzing Pacifica, I will not find it necessary to rely on this argument. Consequently, I will 
not attempt to evaluate the plurality opinion’s “social value” theory. See notes 144-64 infra and 
accompanying text (discussing Pacifica).

5. See Lehman v. City of Shaker Heights, 418 U.S. 298, 304 (1974) (plurality opinion) (no first 
amendment forum involved; decision to prohibit political advertising on city buses rationally related to 
objectives of avoiding imposition on captive audience, appearance of favoritism, and interruption of long
term commercial advertising).

6. Young v. American Mini Theatres, Inc., 427 U.S. 50, 60 (1976) (plurality opinion) (zoning ordinances 
regulating location of “adult movie theatres” have no significant deterrent effect on exhibition of films 
protected by first amendment).

7. This discrepancy has not escaped the attention of the Court. In Young v. American Mini Theatres, 
Inc., a plurality of the Court argued that the principle of content neutrality should be sharply limited:

[Ejven though we recognize that the First Amendment will not tolerate the total suppression 
of erotic materials that have some arguable artistic value, it is manifest that society’s interest 
in protecting this type of expression is of a wholly different, and lesser, magnitude than the 
interest in untrammeled political debate that inspired Voltaire’s immortal comment. Whether 
political oratory or philosophical discussion moves us to applaud or to despise what is said, 
every schoolchild can understand why our duty to defend the right to speak remains the same.
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Perhaps these cases are simply aberrations. So argue academic commenta
tors who have sharply criticized the Court’s failure to adhere to the content
neutrality principle or to articulate a coherent view of content regulation.8 
Admittedly, the cases allowing content regulation have often been decided by 
badly divided Courts in opinions that are not notable for their doctrinal 
clarity.9 Unlike these commentators, however, I believe that if one looks at the 
Court’s actual methodology rather than at what it says about its methodolo
gy, a pattern can be found. In this article, I will suggest a method of analysis 
that I believe underlies the case law of content regulation.

But few of us would march our sons and daughters off to war to preserve the citizen’s right to 
see “Specified Sexual Activities” exhibited in the theaters of our choice. Even though the First 
Amendment protects communication in this area from total suppression, we hold that the 
State may legitimately use the content of these materials as the basis for placing them in a 
different classification from other motion pictures.

427 U.S. 50, 70-71 (1976) (Stevens, J., with Burger, C.J., White & Rehnquist, JJ.). Four members of the 
Court vigorously contested this argument. Id. at 84-88 (Stewart, J., with Brennan, Marshall & Blackmun, 
JJ., dissenting). Justice Powell concurred separately in the judgment of the Court that the ordinance was 
not invalid because vague or tantamount to a prior restraint. Id. at 84. See also FCC v. Pacifica 
Foundation, 438 U.S. 726, 744-48 (1978) (plurality opinion) (rejecting absolute rule of content neutrality; 
depending on content, context of speech dispositive of presence or absence of first amendment protection).

8. See, e.g., Stone, supra note 2, at 99 (Court’s reasoning in American Mini Theatres, Erznoznik, Lehman 
“contradictory and imprecise”); The Supreme Court, 1975 Term, supra note 2, at 200-02 (criticizing 
American Mini Theatres approach as “inconsistent,” “unworkable,” and ignorant of close interrelationship 
between work’s message and form of expression); Case Note, 28 Case W. Res. L. Rev. 456, 490-92 (1978) 
(American Mini Theatres termed “jurisprudential mess,” demonstrating insensitivity toward freedom of 
expression; Court chastised for unwillingness to impose any burden on society to guarantee freedom of 
speech for all); Note, supra note 2, at 347-54 (review of first amendment jurisprudence provides no support 
for American Mini Theatres plurality assumption that protected speech regulable on basis of content).

9. See discussion of cases at notes 20-31, 144-64, 191-98 infra and accompanying text.
10. 427 U.S. 50 (1976) (plurality opinion). American Mini Theatres is discussed at notes 20-31 infra and 

accompanying text.
11. The most explicit articulation of this intermediate level of scrutiny is found in Craig v. Boren, 429 

U.S. 190 (1976) (invalidating statutory scheme that prohibited sale of 3.2 beer to males under 21 but 
permitted sales to females over 18). Justice Brennan, writing for the Court, noted that for the facially 
discriminatory classification to withstand scrutiny under the equal protection clause, it “must serve 
important governmental objectives and must be substantially related to achievement of those objectives.” 
Id. at 197. This level of scrutiny is less intense than that given to classifications that disadvantage racial 
minorities, but more intense than the minimal scrutiny given economic legislation that arguably burdens an 
identifiable class of people. See generally J. Nowak, R. Rotunda & J. Young, supra note 2, at 522-27, 
601-16; L. Tribe, supra note 2, at 991-1003, 1057-66. For further discussion of the intermediate or middle
tier standard of review of content-based speech regulation, see notes 55-62 infra and accompanying text.

For examples of the application of the intermediate level of scrutiny to classifications based on sex or 
illegitimacy, see Califano v. Westcott, 99 S. Ct. 2655, 2663 (1979) (provision of benefits to dependent 
children on basis of father’s but not mother’s unemployment not substantially related to any important 
government objective); Caban v. Mohammed, 441 U.S. 380, 391 (1979) (provision allowing unwed mother 

Under this analysis, regulations based on content are subject to two tests. 
The first test, extracted from Young v. American Mini Theatres, Inc.,10 is an 
equal protection test: regulatory classifications based on the speaker’s view
point are subject to strict scrutiny, and other content-based classifications are 
subject to the milder scrutiny currently given classifications based on sex and 
illegitimacy.11 That is, to withstand constitutional challenge, the content



730 The Georgetown Law Journal [Vol. 68:727

based classification must “serve important governmental objectives and must 
be substantially related to achievement of those objectives.”12 The second test 
involves balancing the interests served by a regulation against the regulation’s 
impact on speech. This balancing test, derived from Justice Harlan’s opinion 
in Cohen v. California,13 is not simply an ad hoc determination of reasonable
ness. Instead, it is controlled by restrictions on the permissible goals of 
content-based regulation.

but not unwed father to block adoption of child not shown to be substantially related to state’s interest in 
encouraging adoption); Trimble v. Gordon, 430 U.S. 762, 768-71 (1977) (statute permitting illegitimates to 
inherit by intestate succession only from mother not substantially related to state’s interest in establishing 
orderly method of property disposition; not at all related to state’s interest in promoting legitimate family 
relationships); Califano v. Webster, 430 U.S. 313, 316-17 (1977) (per curiam) (gender-based differential 
computation of Social Security benefits substantially related to important governmental objective of 
reducing disparity in economic conditions caused by historic discrimination against women); cf Mathews 
v. Lucas, 427 U.S. 495, 509 (1976) (rebuttable presumption that illegitimate children not dependent on 
father and thus not entitled to survivor benefits upheld because “reasonably related to the likelihood of 
dependency at death”).

12. Craig v. Boren, 429 U.S. 190, 197 (1976).
13. 403 U.S. 15 (1971). Cohen is discussed at notes 63-74 infra and accompanying text.
14. Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976) (plurality opinion).
15. New York Times Co. v. Sullivan, 376 U.S. 254, 273 (1964).
16. See FCC v. Pacifica Foundation, 438 U.S. 726, 749-50 (1978) (plurality opinion) (noting “parents’ 

Neither test is entirely novel. A major premise of this article is that the 
“problem” of content regulation does not require a novel solution, just 
recognition that the problem is largely illusory. The cases seem puzzling and 
unintelligible only because one is distracted from the real issues by the 
alluring mirage of content neutrality. Once this distraction is disposed of, the 
cases become straightforward and sensible.

The remainder of this article is divided into three sections. The first two 
sections are devoted to developing the proposed tests for content-based 
regulations. Each of these sections begins with an analysis of a “model case” 
employing one of the proposed tests, followed by criticism of existing theories 
of content neutrality and a fuller explanation of the proposed test. The final 
section of the article attempts to show that the proposed approach provides an 
intelligible explanation of the case law. That section focuses on three types of 
regulations that are commonly considered especially troublesome: Restric
tions on commercial speech; restrictions on “offensive speech”; and restric
tions utilizing subject-matter classifications. The thesis is that the cases 
involving these kinds of regulation all fit into a coherent pattern.

The discussion of the case law is also intended to serve another function. 
The facts of these cases go a long way to support the reasonableness of the 
kind of moderate, balanced approach proposed in this article. On the one 
hand, it is hard to take seriously the idea that the statutes involved pose dire 
threats to freedom of expression. For example, one case involves a restriction 
on the right to build an adult theatre next to another adult theatre when there 
are other sites available.14 Surely the right to cluster adult theatres is not close 
to the “central meaning of the First Amendment,”15 no matter what we think 
that central meaning is. On the other hand, many of the statutes involved in 
the cases were intended to protect individual interests that have constitutional 
status—for example, the right of parents to control the upbringing of their 
children.16 Although reasonable people obviously can disagree about the 
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proper resolution of these cases, the regulatory activities that prompted them 
cannot be regarded simply as examples of government repression or censor
ship. A more sensitive analysis is necessary, or at least, so I hope to 
demonstrate.

II. The Equal Protection Phase of the Proposed Approach

In most first amendment cases, the ultimate issue is whether a sufficient 
justification exists for the burden the state has placed on free speech. This is 
not, however, the only issue raised by content-based regulations. For example, 
we might agree that banning posters on city buses is a proper means of aiding 
commuters who prefer to avoid exposure to the messages of the posters. Yet 
we still might be troubled by an exemption for commercial advertising.17 Our 
concern would not be so much the restrictive effect on communication of the 
poster ban as the differential treatment of categories of speech.18 The 
distinction is like the familiar one between substantive due process and equal 
protection. One doctrine focuses on the extent of the burden placed on the 
complaining individual, the other on the different treatment accorded 
individuals because of a certain classification. Although these issues are often 
related, they are analytically distinct.19 This section of the article will address 
only the differential treatment issue.

claim to authority in their own household” as one justification for the regulation of otherwise protected 
expression; FCC upheld in banning broadcast of indecent but not obscene language during daytime hours). 
On the right of parents to control the upbringing of their children, see Pierce v. Society of Sisters, 268 U.S. 
510, 534-35 (1925) (statute requiring minor child’s enrollment in public school unreasonable interference 
with liberty of parent to direct education and upbringing of child and violation of fourteenth amendment); 
Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (statute forbidding teaching any language other than English 
to any child below eighth grade invades “liberty” guaranteed by fourteenth amendment; “liberty” denotes 
right to bring up children). See also Wisconsin v. Yoder, 406 U.S. 205, 213-14 (1972) (noting traditional 
interest of parents with respect to the religious upbringing of their children).

17. These are the facts of Lehman v. City of Shaker Heights, 418 U.S. 298 (1974) (plurality opinion). 
Lehman is discussed in detail at notes 191-98 infra and accompanying text.

18. This is not a novel observation. See Stone, supra note 2, at 87 n.27 (noting that in Police Dep’t of 
Chicago v. Mosley, 408 U.S. 92 (1972), Court looked to relative harmfulness of permitting only labor 
picketing, not to harmfulness of prohibiting nonlabor picketing); Stone, Fora Americana: Speech in Public 
Places, 1974 Sup. Ct. Rev. 233, 258 n.105, 272-80 (describing two “rights” provided by first amendment 
guarantee of freedom of expression as “public forum” right and “equal protection” right). A somewhat 
similar distinction is also drawn in Williams, Subjectivity, Expression, and Privacy: Problems of Aesthetic 
Regulation, 62 Minn. L. Rev. 1, 40 (1977) (distinguishing “equal access,” which prohibits discrimination 
in granting access to forum, and “minimum access,” which balances state interest in protecting captive 
audience against communicator’s interest in using particular forum) and Note, The Public Forum: 
Minimum Access, Equal Access, and the First Amendment, 28 Stan. L. Rev. 1 17, 132 (1975) (positive first 
amendment values require affirmation of minimum access because equal access invites legislative bans on 
expression). For earlier discussions of the equal protection/first amendment interface, see Blasi, Prior 
Restraints on Demonstrations, 68 Mich. L. Rev. 1482, 1492-97 (1970); Van Alstyne, Political Speakers at 
State Universities: Some Constitutional Considerations, 111 U. Pa. L. Rev. 328, 337-39 (1963). But see L. 
Tribe, supra note 2, at 585-86 (analyzing differential treatment problem on basis of presence or absence of 
activity’s communicative impact).

19. See Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A Model for a Newer 
Equal Protection, 86 Harv. L. Rev. 1, 20-24 (1972) (traditional distinction between equal protection and 
due process jurisprudence is that of judicial scrutiny with regard to means versus judicial scrutiny with 
regard to ends); Developments in the Law—Equal Protection, 82 Harv. L. Rev. 1065, 1130-32 (1969) 
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A. THE PARADIGM CASE

The differential treatment issue was raised in its purest form in the case of 
Young v. American Mini Theatres, Inc.20 In 1972, the Detroit city council 
adopted certain zoning ordinances in an effort to limit undesirable concentra
tions of adult theatres.21 These ordinances prohibited the establishment of 
new adult theatres within 500 feet of a residential area or within 1000 feet of 
any two “regulated uses,” a category that included adult theatres, adult 
bookstores, bars, pawn shops, pool halls, and motels.22 The primary issue 
before the Supreme Court was the constitutionality of this classification of 
movie theatres based on the content of the films displayed in the theatres.23

(process of identifying implicated interests under due process or equal protection analysis similar, but focus 
in due process is balance of state objective against fundamental interest; focus in equal protection is nature 
of classification made by legislature).

20. 427 U.S. 50 (1976) (plurality opinion). This article will discuss only the portion of the opinion that 
dealt with the content discrimination issue. Id. at 63-73. This part of Justice Stevens’ opinion was joined 
only by Chief Justice Burger, and Justices White and Rehnquist.

21. A theatre was classified as “adult” if used to present “material distinguished or characterized by an 
emphasis on matter depicting, describing or relating to ‘Specified Sexual Activities’ or ‘Specified 
Anatomical Areas.’” Id. at 53; see id. at 53 nn.4 & 5 (definitions of “Specified Sexual Activities” and 
“Specified Anatomical Areas”).

22. Id. at 52 & n.3.
23. Id. at 52.
24. See id. at 62-63 (perfunctorily dismissing first amendment claim). Justice Powell’s concurrence 

applied the O'Brien balancing test, weighing Detroit’s zoning interest, which did not “suppress” free 
expression, against the “incidental restriction” on respondent’s first amendment interest. Id. at 79-82. For 
a discussion of United States v. O’Brien, 391 U.S. 367 (1968), see notes 76-83 infra and accompanying text.

In dissent, Justice Stewart contended that the ordinance involved “selective interference with protected 
speech whose content is thought to produce distasteful effects. It is elementary that a prime function of the 
First Amendment is to guard against just such interference.” 427 U.S. at 85 (footnote omitted). Justice 
Stewart argued that “cardinal principles of First Amendment law . . . require that time, place, and 
manner regulations that affect protected expression be content neutral except in the limited context of a 
captive or juvenile audience.” Id. at 85-86 (footnote omitted). Justice Blackmun’s dissenting opinion 
focused on the vagueness issue, id. at 88-96, but he too joined the Stewart dissent. Commentators have also 
generally criticized American Mini Theatres on first amendment rather than equal protection grounds. See, 
e.g., J. Nowak, R. Rotunda & J. Young, supra note 2, at 845-46 (American Mini Theatres an exception 
to rule prohibiting content-based regulation); L. Tribe, supra note 2, at 674-82 (after American Mini 
Theatres sexually explicit speech regulable but government may not be motivated by desire to protect 
citizens from exposure to the speech itself and may not completely suppress sexually explicit speech); 
Stone, supra note 2, at 96-100 (ambiguities of American Mini Theatres view that subject-matter restrictions 
should be tested by less rigorous standard than other content-based restrictions may lead to proliferation of 
content regulation); Developments in the Law—Zoning, 91 Harv. L. Rev. 1427, 1557 (1978) (after 
American Mini Theatres, legitimate pornography zoning must still satisfy established first amendment 
criteria); The Supreme Court, 1975 Term, supra note 2, at 200, 205 (American Mini Theatres represents 
first regulation of protected speech on basis of content, is further step in trend away from characterizing 
speech as fully protected or fully unprotected).

25. 427 U.S. at 71 & n.35 (quoting Nortown Theatre, Inc. v. Gribbs, 373 F. Supp. 363, 370 (E.D. Mich. 
1974)).

One of the virtues of the plurality opinion in Mini Theatres is that, unlike 
the concurring and dissenting opinions, it correctly identifies this classifica
tion of movie theatres as primarily raising an equal protection issue rather 
than a first amendment issue.24 The real objection to the ordinance was not 
that it restricted speech. The district court found that ample sites for adult 
theatres were available despite the ordinances and that the market for adult 
movies would not be curtailed because of the ordinances.25 Moreover, as 
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Justice Powell’s concurrence pointed out, the theatre owners did not claim 
that their movie selections represented an attempt to “convey their own 
personal messages.”26 Rather, their theatres served as pipelines between 
movie producers and the public. So long as the flow was not impeded, the 
location or ownership of the pipelines should be immaterial to both producer 
and audience. Consequently, the zoning ordinance placed no burden on 
speech and presented no substantial first amendment problem.27 But this 
conclusion did not dispose of the case. The theatre owners who sought relief 
could still properly complain that they were being classified on the basis of a 
constitutionally suspect trait, namely, the content of their presentations. This 
was clearly an equal protection issue.

26. 427 U.S. at 78 n.2 (Powell, J., concurring); accord, L. Tribe, supra note 2, at 676-77.
27. 427 U.S. at 63.
28. Id. at 71. The factual basis for the ordinance is described in the district court opinion. Nortown 

Theatre, Inc. v. Gribbs, 373 F. Supp. 363, 365 (E.D. Mich. 1974). For further discussion of the social 
problems created by rapidly growing concentrations of adult theatres and related businesses in urban areas, 
see Marcus, Zoning Obscenity: Or, The Moral Politics of Porn, 27 Buffalo L. Rev. 1, 2-22 (1978).

29. 427 U.S. at 71. For a perceptive evaluation of the values at stake, see L. Tribe, supra note 2, at 674- 
79 (describing Court as attempting to accommodate municipality’s need to protect quality and character of 
community life, right of individual to speak, and right of public to know).

30. To be upheld, the classification must “serve important governmental objectives” and be “substan
tially related to achievement of those objectives.” Craig v. Boren, 429 U.S. 190, 197 (1976); see note 11 
supra and accompanying text.

31. A recent statement of the test is found in Califano v. Westcott, 99 S. Ct. 2655, 2661-63 (1979) 
(invalidating as not substantially related to any important government objective provision providing 
benefits to dependent children on basis of father’s but not mother’s unemployment).

32. See 427 U.S. at 67, 70 (essential that government regulation of communication not be affected by 
sympathy or hostility to speaker’s viewpoint).

33. See, e.g., L. Tribe, supra note 2, at 672 & n.l, 673 (first amendment requires that subject matter 
restrictions be treated with same suspicion as viewpoint restrictions; time, place, and manner regulations 
must be content-neutral unless affecting captive or juvenile audiences); Karst, supra note 2, at 28 (any 
content-based restriction that selectively excludes speaker from forum must be shown to be minimium 
necessary to further significant government interest); Stone, supra note 2, at 86 (first amendment requires 
that subject matter restriction, like viewpoint restriction, be treated as presumptively invalid). See generally 
Krattenmaker & Powe, Televised Violence: First Amendment Principles and Social Science Theory, 64 Va. 
L. Rev. 1123, 1268-70 (1978); Stone, supra note 18, at 275.

The plurality opinion in Mini Theatres does not explicitly identify the level 
of scrutiny to be applied to this classification, but it does identify two factors 
upholding the classification. First, the record disclosed “a factual basis for the 
[City] Council’s conclusion that this kind of restriction will have the desired 
effect.”28 Second, “[T]he city’s interest in attempting to preserve the quality of 
urban life is one that must be accorded high respect.”29 This “scrutiny” 
resembles that applied to classifications based on sex or illegitimacy.30 In the 
sex discrimination cases, for instance, the test has been stated as a require
ment that the regulatory scheme substantially further an important state 
interest.31 This appears to be the test actually applied although not articulated 
by the Mini Theatres plurality.

B. THE MOSLEY APPROACH

The Mini Theatres Court indicated that it had given the Detroit ordinance 
milder scrutiny than it might have given a statute aimed at a particular 
viewpoint.32 In contrast, some commentators have argued that all content
based classifications should be subject to the same level of strict scrutiny.33 
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These commentators base their arguments largely on the Supreme Court’s 
opinion in Police Department of Chicago v. Mosley.34 Although the major 
concern of this article is not with the Mosley opinion itself but with what 
Mosley has come to mean, a close inspection of the case is nevertheless 
rewarding.

The facts in Mosley were simple enough. Earl Mosley, a postal worker, 
frequently picketed a Chicago high school with a sign accusing the school of 
“practic[ing] black discrimination” and having a “black quota.”35 Seven 
months after Mosley had started picketing, the city enacted an ordinance 
prohibiting picketing within 150 feet of any school just before, just after, or 
while the school was in session. A proviso exempted from this ban “the 
peaceful picketing of any school involved in a labor dispute.”36 Mosley’s 
principal argument was that the ordinance was overbroad because it prohibi
ted even peaceful picketing near a school.37 The Supreme Court did not, 
however, reach this issue. Instead, it decided the case on the basis of Mosley’s 
fallback argument that the labor picketing exemption denied him equal 
protection.38

One problem with Mosley is that the Court’s theory fails to support its 
disposition of the case, which was to affirm the judgment below.39 The Court 
of Appeals had struck down the main body of the ordinance as void for 
overbreadth.40 In contrast, the Supreme Court held that the difference in 
treatment caused by the labor picketing exemption violated the equal 
protection clause.41 Obviously, there were two ways of eliminating this 
disparate treatment. One was to extend the favored treatment accorded 
peaceful labor picketing to all other peaceful picketing, which in effect was 
what the Supreme Court did; the other was to eliminate the labor picketing

34. 408 U.S. 92 (1972).
35. Id. at 93.
36. The ordinance read in relevant part as follows:

A person commits disorderly conduct when he knowingly:
(i) Pickets or demonstrates on a public way within 150 feet of any primary or secondary 

school building while the school is in session and one-half hour before the school is in session 
and one-half hour after the school session been has concluded, provided that this subsection 
does not prohibit the peaceful picketing of any school involved in a labor dispute ....

Id. at 92-93.
37. See Mosley v. Police Dep’t of Chicago, 432 F.2d 1256, 1258 (7th Cir. 1970).
38. 408 U.S. at 94-95.
39. Id. at 94, 102.
40 Mosley v. Police Dep’t of Chicago, 432 F.2d 1256, 1259 (7th Cir. 1970). Mosley had sought an 

injunction against enforcement of the ordinance as well as declaratory relief. Appellant’s Brief at 24, 
Mosley v. Police Dep’t of Chicago, 432 F.2d 1256 (7th Cir. 1970) (copy on file at Georgetown Law Journal). 
The Court of Appeals’ disposition of the case was as follows:

We conclude that [the ordinance] denies absolutely plaintiffs right to express his views by 
the mere carrying of a sign as he walks upon the public sidewalk adjoining the school during 
school hours. It is, therefore, patently unconstitutional on its face. . . .

For the foregoing reasons, the judgment of the district court is reversed and this cause is 
ordered remanded with directions to grant plaintiff the injunctive relief sought below.

432 F.2d at 1259.
41. 408 U.S. at 102. The Court noted that it was deciding the case on grounds not reached by the 

Seventh Circuit. Id. at 94.



1980] First Amendment Content Regulation 735

exemption, leaving the main body of the ordinance intact. The question of 
which route to take is normally one of state law and could be reduced here to 
whether the labor proviso was severable from the rest of the ordinance.42 
Instead of affirming, then, the Court should have remanded for consideration 
of this question.43

Another problem with the opinion is that the most important passages are 
dicta. The opinion is typically cited for its lengthy discussion of the validity of 
subject-matter restrictions.44 But the ordinance before the Court did not, in 
fact, discriminate simply on the basis of subject matter. As the Court 
construed the ordinance, the labor exemption applied “only to labor picketing 
of a school involved in a labor dispute.”45 Thus, the government was giving a 
preference not only to a particular subject, but also to the expression of a 
single viewpoint, that of labor unions. Viewpoint-based discrimination is 
more clearly troublesome than subject-matter discrimination;46 the Court’s 
remarks on the latter subject were apparently gratuitous.

42. See, e.g., Stanton v. Stanton, 421 U.S. 7, 17-18 (1975) (issue of what is proper remedy when state 
statute held violative of equal protection clause “plainly” one of state law to be resolved on remand); 
Developments in the Law—Equal Protection, supra note 19, at 1136-37 (if statute denies equal protection by 
making unconstitutional classification, classification abolished by making statute operate on everyone or 
on no one; court must weigh general interest in retaining statute against reluctance of judiciary to extend 
legislation to those not previously covered); Comment, Equal But Inadequate Protection: A Look at Mosley 
and Grayned, 8 Harv. C.R.-C.L. L. Rev. 469, 470, 477 (1973) (arguing that Mosley holding might allow 
state to prohibit all picketing in vicinity of schools).

Of course, on remand, the Seventh Circuit might well have held that the labor exemption was not 
severable. See Brown v. Scott, 602 F.2d 791, 795 & n.5 (7th Cir. 1979) (on authority of Mosley, Illinois 
statute that made residential picketing misdemeanor with enumerated exceptions violative of equal 
protection clause, both facially and as applied), cert, granted sub nom. Carey v. Brown, 48 U.S.L.W. 3426 
(U.S. Jan. 7, 1980) (No. 79-703).

43. It is possible, of course, that the Court’s failure to discuss the possibility of severing the labor 
picketing exemption stems from its view that a flat ban on picketing near public schools would be 
unconstitutional. In a companion case to Mosley, Grayned v. City of Rockford, 408 U.S. 104 (1972), an 
antipicketing ordinance identical to the one in Mosley was invalidated even though the ordinance had been 
amended after petitioner’s conviction to eliminate the labor exemption. Id. at 107 n.2; see Karst, supra note 
2, at 37 (absolute ban on picketing near schools would constitute de facto content regulation). If indeed this 
was the basis of the Mosley decision, the Court acted inexplicably by purporting to decide the case on equal 
protection grounds but actually basing its decision on the Seventh Circuit’s first amendment theory.

44. See 408 U.S. at 95-98. The Court of Appeals in American Mini Theatres based its decision on this 
view of Mosley. American Mini Theatres, Inc. v. Gribbs, 518 F.2d 1014, 1020 (6th Cir. 1975). For similar 
reliance on Mosley, see Community-Service Broadcasting of Mid-America, Inc. v. FCC, 593 F.2d 1102, 
1112 n.23 (D.C. Cir. 1978); Gay Students Organization v. Bonner, 509 F.2d 652, 661, 662 (1st Cir. 1974); 
Tollett v. United States, 485 F.2d 1087, 1091-92 (8th Cir. 1973); People Acting Through Community 
Effort v. Doorley, 468 F.2d 1143, 1145 (1st Cir. 1972).

45. 408 U.S. at 94 n.2 (emphasis in original). This appears to have been the reading given Mosley in 
Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976), in which the plurality described Mosley as a 
case in which “picketing in the vicinity of a school [was] allowed to express the point of view of labor.” Id. 
at 64. This reading of Mosley is supported by the concluding paragraph of the first section of the Mosley 
opinion, 408 U.S. at 97-98, in which the Court quoted with approval Justice Black’s attack in Cox v. 
Louisiana, 379 U.S. 536 (1965), upon a statute that specifically permitted “picketing for the publication of 
labor union views” but not other picketing. Id. at 581 (concurring opinion).

46. As the Court said in Young v. American Mini Theatres. Inc., “[wjhether political oratory or 
philosophical discussion moves us to applaud or despise what is said, every schoolchild can understand 
why our duty to defend the right to speak remains the same.” 427 U.S. at 70. Professor Stone has 
articulated a number of reasons for this strong disapproval of viewpoint-based prohibitions. First, such 
prohibitions distort the functioning of the marketplace of ideas by giving certain viewpoints a selective
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The biggest problem with Mosley is the lack of clarity in the Court’s 
articulated standard of review. Some parts of the opinion give the impression 
that classifications based on subject matter are per se unconstitutional.* 47 
These are the primary passages on which commentators rely to support their 
theories of content neutrality.48 In the final two sections of the opinion, 
however, the Court tested the ordinance against the requirement that 
“discriminations among pickets must be tailored to serve a substantial 
government interest.”49 The Court found that the ordinance could not pass 
even this relatively weak test.50 Because the Court used both tests, it is 
impossible to say whether the proper test is a per se prohibition, a “narrowly 
tailored” requirement, or something in between.

advantage. Second, these restrictions violate the principle that the truth of an idea should be determined by 
the public at large, rather than by the government. Third, these restrictions have an inherent paternalism 
that violates an underlying premise of the first amendment, which is that individuals should be allowed to 
direct their own intellectual, moral, and social development. See Stone, supra note 2, at 100-104. As 
Professor Stone has pointed out, the reasons for disapproving viewpoint-based restrictions do not always 
apply with equal force to other content-based restrictions. Subject-matter restrictions are not necessarily 
due to government hostility toward particular ideas, nor do they necessarily have the effect of preventing 
contrasting viewpoints from competing equally. See id. at 104-106. See also Tinker v. Des Moines 
Independent Community School Dist., 393 U.S. 503, 510-11 (1969) (public school prohibition against 
wearing of black armbands to protest American involvement in Vietnam, in absence of prohibition against 
wearing other symbols of political or controversial significance, unconstitutional viewpoint restriction).

47. One particularly clear example reads as follows: “In this case, the ordinance itself describes 
impermissible picketing not in terms of time, place, and manner, but in terms of subject matter. The 
regulation ‘thus slip[s] from the neutrality of time, place, and circumstance into a concern about content.’ 
This is never permitted." 408 U.S. at 99 (emphasis added) (footnote omitted). Another clear example is the 
language quoted in the text accompanying note 1 supra.

48. Karst, supra note 2, at 27-28; Stone, supra note 18, at 273-75; Stone, supra note 2, at 86. For similar 
reliance, see Brown v. Scott, 602 F.2d 791, 793 (7th Cir. 1979), cert, granted sub nom. Carey v. Brown, 48 
U.S.L.W. 3426 (U.S. Jan. 7, 1980) (No. 79-703); Community-Service Broadcasting of Mid-America, Inc. v. 
FCC, 593 F.2d 1102, 1112 n.23 (D.C. Cir. 1978) (en banc); Gay Students Organization v. Bonner, 509 F.2d 
652, 661, 662 (1st Cir. 1974); People Acting Through Community Effort v. Doorley, 468 F.2d 1143, 1145 
(1st Cir. 1972).

49. 408 U.S. at 99.
50. Id. at 102. Because peaceful nonlabor picketing can be less disruptive than peaceful labor picketing, 

the ordinance, with its labor picket exemption, was not “narrowly tailored” enough to Chicago’s asserted 
interest in preventing disruption of schools. Id. at 100-02. Based on these portions of the opinion, some 
commentators have cited Mosley as an example of “middle tier” equal protection analysis. See Gunther, 
supra note 19, at 15-17; Nowak, Realigning the Standards of Review Under the Equal Protection 
Guarantee—Prohibited, Neutral, and Permissible Classifications, 62 Geo. L.J. 1071, 1081, 1085 n.75 
(1974).

51. See Stone, supra note 2, at 105-106 (apparent neutrality of content-based restriction may hide 
intentional or unconscious viewpoint discrimination).

In sum, Mosley provides weak support for the proposition that subject
matter classifications should be subject to the same high level of scrutiny as 
viewpoint classifications. Apart from the dubious authority of Mosley, the 
primary argument for this standard of review seems to be that subject-matter 
restrictions may actually disguise discrimination against certain viewpoints.51 
Although this may sometimes be true, subject-matter restrictions can also be 
entirely innocuous. For instance, there is nothing suspect about the decision 
of the drafters of the National Labor Relations Act and the Taft-Hartley Act 
to regulate labor picketing but not antiwar picketing. One would expect as 
much from labor statutes. Similarly, restrictions on legal advertising are 
surely not suspect because they fail to cover dental advertising. Perhaps one 
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could trump up some kind of compelling state interest for these classifica
tions, but such an exercise seems fundamentally misdirected. Indeed, there is 
something misguided about the entire Mosley approach. As one of its early 
supporters has recently pointed out, this approach often has positively 
perverse implications.52 In Broadrick v. Oklahoma,53 for example, the Court 
upheld restrictions on partisan political speech by state employees.54 Whatev
er troubling aspects these restrictions may present, surely no one is troubled 
because the legislature failed to extend the ban to all speech by state 
employees.

C. THE proposed test

As we have just seen, there is only a weak argument for strict scrutiny of all 
content-based classifications. Use of a “middle tier” test in cases like Mini 
Theatres seems more sensible. The classification at issue in Mini Theatres was 
not as suspect as one based directly on viewpoint. As the plurality opinion 
points out, “[T]he regulation of the places where sexually explicit films may 
be exhibited is unaffected by whatever social, political, or philosophical 
message a film may be intended to communicate.”55 In this respect, the 
classification is like a subject-matter classification.56 On the other hand, such 
classifications are not entirely free from suspicion. Like gender classifications, 
they may be based on invidious purposes. Just as disparate treatment of 
working women may be based on prejudice or stereotypes about the proper 
role of women, disparate treatment of sexually explicit films may be based on 
disapproval of erotic art or on notions that no longer correspond to social 
realities.57 Furthermore, classifications based on content must always be 
approached with caution because, despite appearances, they may burden 
speech, if only by stigmatizing the categories they single out for special

52. Id. at 115.
53. 413 U.S. 601 (1973).
54. Id. at 618.
55. 427 U.S. at 70.
56. See Stone, supra note 2, at 83 n.8 (subject matter distinctions not the only “viewpoint-neutral'' 

content-based distinctions; consider offensive language).
57. A good statement of this principle is found in Justice Stevens’ dissent in an illegitimacy case:

However irrational it may be to burden innocent children because their parents did not 
marry, illegitimates are nonetheless a traditionally disfavored class in our society. Because of 
that tradition of disfavor the Court should be especially vigilant in examining any 
classification which involves illegitimacy. For a traditional classification is more likely to be 
used without pausing to consider its justification than is a newly created classification. Habit, 
rather than analysis, makes it seem acceptable and natural to distinguish between male and 
female, alien and citizen, legitimate and illegitimate; for too much of our history there was the 
same inertia in distinguishing between black and white. But that sort of stereotyped reaction 
may have no rational relationship—other than pure prejudicial discrimination—to the stated 
purpose for which the classification is being made.

Mathews v. Lucas, 427 U.S. 495, 520-21 (1976) (Stevens, J., dissenting); see Califano v. Goldfarb, 430 U.S. 
199, 211 (1977) (plurality opinion) (gender classifications may rest only upon “old notions” and “archaic 
and overbroad” generalizations); id. at 223 (Stevens, J., concurring in the judgment) (gender classification 
that was “accidental byproduct of a traditional way of thinking about females” insufficient justification for 
statute). 
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treatment.58 For these reasons, something more than the minimal scrutiny 
given to classifications in economic regulatory schemes is necessary.

The gender and illegitimacy cases provide appropriate guidelines for this 
heightened scrutiny.59 Although the Court has not completely articulated its 
analysis of gender and illegitimacy classifications, several useful principles 
have emerged. First, to withstand this intermediate level of scrutiny, a 
classification must substantially further an important government interest.60 
Second, mere recitation of a benign purpose as the justification for a 
classification is not enough. The asserted purpose must be plausible in light of 
the legislative history and circumstances surrounding the enactment of the 
legislation.61 A court may properly determine whether the classification

58. The stigmatization point is suggested in The Supreme Court, 1975 Term, supra note 2, at 205.
59. For further commentary on equal protection cases involving classifications based on illegitimacy, see 

Alito, Equal Protection and Classifications Based on Family Membership, 80 Dick. L. Rev. 410 (1976); 
Stenger, The Supreme Court and Illegitimacy: 1968-77, 11 Fam. L.Q. 365(1978).

Technically, judicial review under the equal protection clause is arguably appropriate only when a law 
limits the exercise of fundamental rights by a specific group of citizens rather than by the populace as a 
whole, as is the case with content-based classifications. See Nowak, supra note 50, at 1089 (limitation of 
fundamental right of entire populace properly subject for review under due process clauses of fifth and 
fourteenth amendments). But see Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 101-02 (1972) (ordinance 
permitting only labor picketing near school violates equal protection clause because it impermissibly 
distinguishes between peaceful labor picketing and other peaceful picketing). Nevertheless, because the 
problems raised by forum or subject-matter classifications are analogous to those raised by classifications of 
persons, a similar test seems appropriate even if we accept the argument that different clauses of the 
Constitution provide the bases for different kinds of judicial intervention. This conclusion is reinforced by 
the fact that classifications of speech generally have sharply different impacts on different parts of the 
population. See Karst, supra note 2, at 29-30 (first amendment protects “non-conformists, dissenters, and 
the disadvantaged”). Finally, the equal protection/due process distinction is often blurred as in Mini 
Theatres, where the statute can be seen either as limiting everyone’s right to open an “adult” theatre or as 
distinguishing between theatre owners on the basis of the fare they offer. See Young v. American Mini 
Theatres, Inc., 427 U.S. at 58 (respondents allege equal protection violation through content-based 
classification of theatres; due process violation through vagueness of ordinance; first amendment violation 
through prior restraint of protected communication).

60. See Caban v. Mohammed, 441 U.S. 380, 391 (1979) (provision allowing unwed mother but not 
unwed father to block adoption of child not shown to be substantially related to state’s interest in 
encouraging adoption); Parham v. Hughes, 441 U.S. 347, 360 (1979) (Powell, J., concurring in the 
judgment) (wrongful death statute permitting mother but not father of illegitimate child to sue for damages 
substantially related to state objective of avoiding paternity litigation after child’s death); Califano v. 
Webster, 430 U.S. 313, 316-17 (1977) (per curiam) (gender-based differential computation of social 
security benefits related to permissible objective of redressing longstanding disparate treatment of female 
wage earners); Craig v. Boren, 429 U.S. 190, 197 (1976) (statute restricting sale of 3.2 beer to females at 18 
and males at 21 not shown to be substantially related to objective of traffic safety); Meloan v. Helgemoe, 
564 F.2d 602, 604 (1st Cir. 1977) (statutory rape law that penalized men for having intercourse with 
females under age of 15 but did not penalize women for having intercourse with males under 15 not shown 
to be substantially related to state objective of protecting more vulnerable gender); EEOC v. American Tel. 
& Tel. Co., 556 F.2d 167, 179 (3d Cir. 1977) (affirmative action component of title VII of 1964 Civil Rights 
Act held substantially related to objective of remedying effects of past discrimination). For a critical 
assessment of the “middle tier,” see The Supreme Court, 1976 Term, 91 Harv. L. Rev. 72, 177-88 (1977) 
(in using intermediate standard of scrutiny, Court failed to articulate factors that affect decisions; 
“substantially related to important objectives” unacceptably vague).

61. See Califano v. Westcott, 99 S. Ct. 2655, 2662-63 (1979) (program that provided benefits to families 
by reason of father’s but not mother’s unemployment not substantially related to asserted goal of reducing 
incentive for unemployed father to desert family); Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975) (real 
purpose of law granting survivor’s benefits to widows but not widowers not stated objective of 
compensating women for past discrimination but to permit surviving mothers to stay at home and raise 
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results from archaic and overbroad generalizations or unfounded stereotypes, 
or is an accidental byproduct of traditional ways of thought.* 62 In short, the 
regulation must bear the earmarks of a deliberate legislative decision based on 
the justifications being asserted before the Court.

minor children). For a fuller discussion of the techniques of intermediate review, see L. Tribe, supra note 
2, at 1082-89. One of the primary concerns of advocates of content neutrality is that content-based 
regulation may be tainted by animosity toward unpopular viewpoints. See Stone, supra note 2, at 110-11. 
Middle-tier analysis provides a more sensitive method of addressing this particular problem than the rigid 
rules proposed by the content-neutrality theorists.

62. See Califano v. Westcott, 99 S. Ct. 2655, 2663 (1979) (provision of benefits to dependent children on 
basis of father’s but not mother’s unemployment not substantially related to any valid statutory goal but 
part of “baggage of sexual stereotypes”; quoting Orr v. Orr, 440 U.S. 268, 283 (1979)); Stanton v. Stanton, 
421 U.S. 7, 14 (1975) (reversing state supreme court judgment that pursuant to age-of-majority statute, 
divorced parent liable for daughter’s support only to age 18, notwithstanding liability for son’s support 
until age 21). In Stanton the Court rejected “old notions” about primary responsibilities of the sexes, noting 
that “[n]o longer is the female destined solely for the home and the rearing of the family, and only the male 
for the marketplace and the world of ideas.” Id. at 14-15.

63. 403 U.S. 15 (1971).
64. Id. at 16-17. Some additional facts are worth noting. The slogan had been placed on the jacket 

several days earlier, along with several other inscriptions. Appendix at 18-19, Cohen v. California, 403 U.S. 
15 (1971) (copy on file at Georgetown Law Journal). Cohen was in the courthouse (where he was arrested) 
to testify in a case that had no relationship to the draft. Transcript of Oral Argument, Cohen v. California, 
reprinted in 70 P. Kurland & G. Casper, Landmark Briefs and Arguments of the Supreme 
Court of the United States: Constitutional Law 828, 830, 845 (1975). So far as the record 
showed, the only people who noticed the slogan were three police officers. Id. at 844-45. One of the officers 
followed Cohen from the hall where he was first observed into the courtroom. When he entered the 
courtroom, Cohen took off the jacket and folded it over his arm. Nevertheless, the policeman sent the judge 
a note suggesting that Cohen be held in contempt. The judge declined to do so. When Cohen left the 
courtroom, he was arrested and charged with disturbing the peace. Cohen v. California, 403 U.S. at 19 n.3.

In the final section of this article, I will attempt to show that the test 
articulated in the gender and illegitimacy cases closely fits the results in the 
content regulation cases. Before turning to this examination of the case law, it 
is necessary to consider the other phase of the proposed approach.

III. The Balancing Test

The equal protection test discussed above cannot be the end of the analysis. 
It is one thing to say adult movies can be subject to special zoning; it is quite 
another to say they can be banned. More is involved than the equal protection 
issue of whether the legislature has drawn the lines properly. There is also the 
first amendment issue whether what the state has done within those lines 
unconstitutionally “abridges the freedom of speech.” That issue is the subject 
of this section.

A. THE PARADIGM CASE

My model for analyzing the first amendment issue is Justice Harlan’s 
opinion in Cohen v. California.63 Paul Cohen was convicted of disturbing the 
peace by displaying in the Los Angeles County Courthouse a jacket bearing 
the slogan, “Fuck the Draft.”64 Justice Harlan divided his analysis of the first 
amendment issues into two parts. The first part discusses “various matters 
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which this record does not present.”65 To begin with, the case did not fall 
“within those relatively few categories of instances where prior decisions have 
established the power of government to deal more comprehensively with 
certain forms of individual expression simply upon a showing that such a 
form was employed.”66 It was not, for example, an obscenity case.67 Nor did it 
involve two other possible content-related justifications for the conviction: 
The state’s desire to maintain a decorous atmosphere in the courthouse 
corridor where the arrest took place, or the state’s desire to protect unwilling 
viewers from being forced to confront the defendant’s distasteful language. 
After careful consideration, the Court found that neither justification was 
properly presented in Cohen because of the failure of the statute under which 
Cohen was convicted to focus on those attributes of his conduct.68

The Court then turned to the one issue the case did properly present: 
Whether the state can ban the use of four-letter words in all public discourse, 
regardless of context.69 The Court considered two possible justifications for 
such a ban. The first was the possibility of a violent response to such language, 
a rationale the Court found too speculative to justify a restriction on speech.70 
The second was the desire of the states, acting as “guardians of public

65. 403 U.S. at 18 (emphasis in original).
66. Id. at 19-20.
67. Id. at 20. As Professor Ely has observed: “[AJnyone who finds Cohen’s jacket ‘obscene’ or erotic had 

better have his valves checked.” Ely, supra note 2, at 1493.
68. See 403 U.S. at 19 (statute gives no notice of any special restrictions on speech in courthouse as 

compared with other locations); id. at 22 (captive audience rationale inapplicable because no evidence of 
objection by audience and statute does not mention this concern). Cohen is frequently misread as holding 
that outside the home no captive audience claim can be made if the viewer can look away. See, e.g., 
Erznoznik v. City of Jacksonville, 422 U.S. 205, 210-11 (1976) (reading Cohen to place burden on passerby 
to avert eyes from display of nudity on drive-in movie screen); Lehman v. City of Shaker Heights, 418 U.S. 
298, 320 (1974) (plurality opinion) (Brennan, J., dissenting) (citing Cohen for proposition that bus 
passengers not “captive” if they can avert eyes from “offensive” advertisement); Tollett v. United States, 
485 F.2d 1087, 1092 (8th Cir. 1973) (relying on Cohen to dismiss Government’s concern for protecting 
postal employees from “scurrilous” words on postcards and envelopes; employees not forced to read 
language on mail other than to determine addresses); Cinecom Theaters Midwest States, Inc. v. City of 
Fort Wayne, 473 F.2d 1297, 1303 (7th Cir. 1973) (citing Cohen for proposition that nudity on drive-in 
screen can be avoided by averting eyes). See generally Arkes, Civility and the Restriction of Speech: 
Rediscovering the Defamation of Groups, 1974 Sup. Ct. Rev. 281, 313-14, 317 n.98; Haiman, Speech v. 
Privacy: Is There a Right Not to be Spoken To?, 67 Nw. U.L. Rev. 153, 171-72(1972).

The inaccuracy of reading Cohen to hold that outside the home the burden is on the viewer to avert his 
eyes from offensive material is clear from the concluding sentence of the Court’s discussion:

Given the subtlety and complexity of the factors involved, if Cohen’s “speech” was otherwise 
entitled to constitutional protection, we do not think the fact that some unwilling “listeners” 
in a public building may have been briefly exposed to it can serve to justify this breach of the 
peace conviction where, as here, there was no evidence that persons powerless to avoid 
appellant’s conduct did in fact object to it, and where that portion of the statute upon which 
Cohen’s conviction rests evinces no concern, either on its face or as construed by the 
California courts, with the special plight of the captive auditor, but, instead, indiscriminately 
sweeps within its prohibitions all “offensive conduct” that disturbs “any neighborhood or 
person.”

403 U.S. at 22.
69. 403 U.S. at 22-23.
70. Id. at 23. The Court concluded that this rationale reflected at most “an ‘undifferentiated fear or 

apprehension of disturbance [which] is not enough to overcome the right to freedom of expression.’” Id. 
(quoting Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 508 (1969)).
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morality,” to cleanse the “public vocabulary.”71 The Court’s examination of 
this possible justification began with the following important observation:

At the outset, we cannot overemphasize that, in our judgment, 
most situations where the state has a justifiable interest in regulat
ing speech will fall within one or more of the various established 
exceptions, discussed above but not applicable here, to the usual 
rule that governmental bodies may not prescribe the form or 
content of individual expression.72

After a sensitive examination of the first amendment interests involved, the 
Court declined to create an additional exception to accommodate the state’s 
interest in cleansing the public vocabulary.73

In short, the court applied a balancing test, restrained by two factors: A 
strong concern for sharpness of focus in regulatory schemes, and a rebuttable 
presumption against recognizing new justifications for content regulation. 
This provides a viable approach to the problem of content regulation. It 
combines some of the structure sought by supporters of content neutrality 
with enough flexibility to cope with the diversity of government efforts to 
regulate speech.74

71. 403 U.S. at 22, 23. This language emphasizes the contrast between the actual state interest and the 
asserted state interest in protecting captive audiences. The state’s interest in upgrading public discourse, if 
it exists at all, applies even when a speaker addresses a willing audience. Indeed, perhaps the willing 
audience is more in need of protection, because its very willingness to expose itself to such discourse shows 
that its moral sensibilities are in peril. Thus, the state’s argument essentially extended to other speech the 
idea that people need to be protected from pornography regardless of their desire to read it. The captive 
audience argument, by contrast, does not depend upon the state’s asserted right to protect people from 
hearing what they want to hear. Rather, it rests on the less paternalistic view that in certain instances the 
right of some people to hear what they want to hear must give way to the right of other people to avoid 
being forced to hear the speech. For thoughtful, but contrasting, discussions of the captive audience 
problem, see Haiman, supra note 68 (first amendment values override competing privacy rights), and 
Black, He Cannot Choose but Hear: The Plight of the Captive Auditor, 53 Colum. L. Rev. 960 (1953) 
(captive audience should have right to be free from exposure to unwanted speech).

72. 403 U.S. at 24. Professor Ely’s article also quotes this sentence. Ely views it as an example of 
protected-unprotected speech categorizing. Ely, supra note 2, at 1492 & n.42. It seems to me that this is an 
oversimplification. Justice Harlan qualified the quoted language by limiting the categorical approach to 
“most situations.” 403 U.S. at 24. This qualification creates a rebuttable presumption against departing 
from established categories of exceptions to protected speech, rather than the irrebuttable presumption Ely 
favors. Moreover, the categories themselves are different from the context-free categories Ely proposes. See 
Ely, supra note 2, at 1493 & n.44. Among the exceptions to content neutrality “discussed above but not 
applicable here,” 403 U.S. at 24, are the captive audience rationale, id. at 21-22; intentional provocation of 
the audience, id. at 20; and maintenance of courthouse decorum, id. at 19. All of these exceptions are 
context related.

73. 403 U.S. at 23-26.
74. Professor Ely found “little trace of balancing” in Cohen. Ely, supra note 2, at 1493. A careful reading 

of the opinion, however, confirms that Justice Harlan indeed used a balancing approach. Justice Harlan’s 
reference to categorization is itself rooted in balancing theory. He said that most situations in which the 
state has a “justifiable interest” in regulating speech fall into certain established categories. 403 U.S. at 24. 
The fact that the state has a justifiable interest does not mean that a regulation is valid, for the interest may 
be outweighed by the burden on speech. For example, Justice Harlan concluded that the captive audience 
rationale should only be recognized in cases where “substantial privacy interests are being invaded in an 
essentially intolerable manner.” Id. at 21. As I read Cohen, Justice Harlan’s basic approach is a balancing 
test, controlled by limiting the range of interests that the government may assert to justify content 
regulation of speech. For further discussion of the balancing test, see notes 100-02 infra and accompanying 
text.
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B. THE COMPETING THEORY

The major competitor of the Cohen approach as here articulated is a theory 
that is far less flexible in its treatment of content-related justifications for 
regulating speech.75 76 The original formulation of this theory was based upon a 
particular analysis of United States v. O'Brien,16 in which the court upheld a 
conviction for draft-card burning.77 The following passage from O'Brien 
provides the foundation for the argument:78 “[A] government regulation is 
sufficiently justified if it. . . furthers an important or substantial governmen
tal interest; if the governmental interest is unrelated to the suppression of free 
expression; and if the incidental restriction on alleged First Amendment 
freedoms is no greater than is essential to the furtherance of that interest.”79 
The crucial element of the O'Brien test is said to be the second one: The 
requirement that the government interest be “unrelated to the suppression of 
free expression.”80 This element purportedly links two very different first 
amendment tests.81 If a possible justification for a regulation is unrelated to 
communicative impact,82 its validity is determined by application of the 
O'Brien balancing test.83 On the other hand, if a justification is related to 
communicative impact, a categorization test is used under which a regulation 
is valid only if the regulated communication falls into one of the narrow 
categories of expression that are completely unprotected by the first amend
ment.84

75. This theory has been adopted by Professors Ely and Tribe. See generally Ely, supra note 2; L. Tribe, 
supra note 2, at 580-88. Professor Tribe does discuss the possible emergence of a new approach based on the 
Court’s somewhat flexible treatment of content-based regulation, as articulated in Young v. American 
Mini Theatres, Inc., 427 U.S. 50 (1976) (plurality opinion). L. Tribe, supra note 2, at 672-82.

76. 391 U.S. 367 (1968).
77. Id. at 377.
78. Ely, supra note 2, at 1483-84.
79. 391 U.S. at 377.
80. Ely, supra note 2, at 1496.
81. L. Tribe, supra note 2, at 580-84; Ely, supra note 2, at 1484.
82. This determination is made for each justification asserted in defense of the statute. Ely, supra note 2, 

at 1497 n.59. For another attempt to distinguish content-related justifications from content-neutral 
justifications, see Nimmer, The Meaning of Symbolic Speech Under the First Amendment, 21 U.C.L.A. L. 
Rev. 29, 38-46(1973).

83. The O’Brien opinion speaks in terms of “alternative means” rather than balancing, 391 U.S. at 388, 
but as Professor Ely has pointed out, “less restrictive alternative” analysis necessarily entails balancing. 
This is because less restrictive alternatives will almost invariably be less efficient means of reaching the 
government goal, and the Court will have to decide whether the trade-off is acceptable. Ely, supra note 2, at 
1484-90.

84. Ely, supra note 2, at 1484. This categorization approach derives from Chaplinsky v. New 
Hampshire, 315 U.S. 568, 571-72 (1942), in which the Court indicated that some categories of utterances 
(such as lewd, obscene, profane, libelous, and insulting or “fighting” words) “are of such slight social value 
as a step to truth” that they enjoy no first amendment protection. For a recent attempt to analyze Supreme 
Court obscenity jurisprudence in a manner that is evocative of Chaplinsky, see Schauer, Speech and 
“Speech"—Obscenity and “Obscenity": An Exercise in the Interpretation of Constitutional Language, 67 
Geo. L.J. 899 (1979) (defining unprotected obscenity as material devoid of intellectually communicative 
content).

For example, a high school might ban the distribution of leaflets in its halls 
for a number of reasons, some of which have nothing to do with content. 
Littering or traffic disruption in the halls would be problems even if the 
leaflets were illegible. A court would then balance these justifications against 
the regulation’s incidental impact on speech, using less restrictive alternative 
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analysis. Other potential justifications are related to content, such as the 
assertion that inflammatory leaflets might cause classroom disruption. Under 
the original formulation of the theory, these justifications would be consid
ered invalid, unless a leaflet were lewd or obscene or otherwise outside first 
amendment protection. In short, content-based regulation would be allowed 
only if the type of speech at issue were unprotected by the first amendment in 
every possible context. Context could never serve as a valid justification for 
regulation speech, except to the extent context could be used to determine the 
meaning of an utterance.85

85. See Ely, supra note 2, at 1493 n.44 (context may be considered to determine whether expression is 
protected or unprotected). Professor Ely argues that the “less verbal” the communication, the more 
necessary is a reference to context to discover what is being said. Once speech comes under first 
amendment protection, however, a categorization approach is used, regardless of context. Id.

86. Id. at 1497.
87. Id. at 1499.
88. Id. at 1498. Actually this is not altogether clear. As I recall, Lenny Bruce was once arrested for using 

similar language in Yiddish, and the authorities went to the trouble of finding a policeman who was fluent 
in Yiddish to make the arrest. This aptly illustrates the distinction I have previously drawn between 
government efforts to protect unwilling or captive audiences, and government efforts to upgrade the public 
vocabulary. See note 71 supra and accompanying text. See generally Farber, Civilizing Public Discourse: An 
Essay on Justice Harlan, Professor Bickel, and the Enduring Significance of Cohen v. California, 1980 
Duke L.J. (to be published).

89. Ely, supra note 2, at 1497. Professor Tribe, who generally follows Professor Ely’s approach to this 
problem, offers a somewhat different definition of content regulation. He defines a statute as being content- 
related if the state’s interest relates only to public conduct rather than to the same conduct performed in 
secrecy. L. Tribe, supra note 2, at 587-88. Professor Tribe’s definition goes too far. As he must recognize, it 
would extend first amendment protection, for example, to any couple having sexual intercourse in a public 
park, because the state could not object to the same act if performed in a private place. But see Paris Adult 
Theatre I v. Slaton, 413 U.S. 49, 67 (1973) (dictum) (couple engaging in sexual intercourse in public place 
would be unprotected by first amendment even if “simultaneously [engaged] in a valid political dialogue”); 
Roth v. United States, 354 U.S. 476, 512 (1957) (Douglas, J., dissenting) (“No one would suggest that the 
First Amendment permits nudity in public places.”). To avoid this extension of first amendment 
protection, Professor Tribe is forced to invent a compelling state interest in protecting any member of the 
public audience from being observed while watching two people copulate, on the theory that voyeuristic 
responses are deeply private. L Tribe, supra note 2, at 681. This is obviously strained. For one thing, it 
implies that the couple may proceed as long as no two members of the audience are present at the same 
time. More importantly, the explanation is simply unrealistic as an account of the purpose of laws against 
indecent exposure or public sexual conduct. For a case that is inconsistent with Professor Tribe’s approach, 
see Schacht v. United States, 398 U.S. 58, 61 (1970) (statute prohibiting unauthorized wearing of United 
States military uniforms held valid on authority of O'Brien).

One of the most intriguing aspects of this theory is its definition of content 
regulation. The presence of content regulation is determined by asking 
whether the government’s goals relate to the communicative impact of the 
speech.86 For instance, a ban on sound trucks to prevent noise pollution is 
considered content neutral, because the ban’s purpose would be “threatened 
as much by meaningless moans and static . . . as by a political message.”87 
On the other hand, Cohen’s conviction for wearing a jacket with the 
inscription “Fuck the Draft” was clearly related to the communicative impact 
of the inscription: “Had his audience been unable to read English, there 
would have been no occasion for the regulation.”88 The critical question, 
therefore, is whether the state interest would be equally implicated by similar 
conduct that lacks communicative content.89

The attempt to define content regulation in terms of communicative impact 
presents several problems. To begin with, the original effort to ground this 
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approach in the O'Brien opinion was somewhat strained. Too much weight 
was placed on a few sentences in the O'Brien opinion, and the gloss added to 
those sentences went far beyond the meaning the Court probably intended.90 
More significantly, relying on “communicative impact” as a test for content 
regulation can lead to puzzling results. Consider the problem of public nudity. 
Assume that the state claims an interest in protecting the public from 
unwilling exposure to nudity. Is this interest related to the suppression of free 
expression? In the case of an outdoor movie theatre, the answer is said to be 
“yes,” because the state interest is not equally implicated when other, 
meaningless but potentially distracting, visual images are projected on the 
screen.91 On the other hand, in the case of nude performances in a play, the 
answer is presumably “no,” because the state interest is equally implicated by 
nonexpressive nudity, as in the case of public exhibitionists.92 This peculiar 
difference in treatment seems hard to justify. In both cases the state’s interest 
relates to the visual image received by the viewer and is only triggered by the 
viewer’s ability to recognize the image.93 Why should images from one source 
be subject to greater regulation than images from another?

90. The critical passage in the O'Brien opinion quoted at text accompanying note 79 supra, begins by 
focusing on the distinction between speech and conduct. The Court then says that “when ‘speech’ and 
'nonspeech’ elements are combined in the same course of conduct, a sufficiently important governmental 
interest in regulating the nonspeech element can justify incidental limitations on First Amendment 
freedoms.” 391 U.S. at 376. The Court then cites a number of cases in which various terms were used to 
describe such overriding governmental interests. With the single exception of Thomas v. Collins, 323 U.S. 
516 (1945), none of these cases fits Professor Ely’s content-related formulation; instead, the cases involve 
restrictions on other first amendment activities such as association or religious practices. See Sherbert v. 
Verner, 374 U.S. 398, 408 (1963) (in absence of showing of “strong state interest,” unemployment 
compensation cannot be denied a person who refuses to work on Saturday for religious reasons); NAACP 
v. Button, 371 U.S. 415, 438 (1963) (state must have “compelling” interest to justify limitation of 
organization’s solicitation of civil rights litigation, because such activity protected by freedom of expression 
and association); Bates v. Little Rock, 361 U.S. 516, 524 (1960) (freedom of association prevents compelled 
disclosure of membership lists in absence of showing of “cogent” or “subordinating” state interest); 
NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 464 (1958) (freedom of association prevents state from 
demanding organization’s membership list in absence of showing of “substantial” state interest); cf. 
Thomas v. Collins, 323 U.S. 516, 530 (1945) (registration requirement for labor organizer constitutes prior 
restraint justifiable only by “paramount” state interest). The key passage in the opinion, which 
immediately follows the Court’s cite of these cases, appears to have been intended to summarize them. Cf. 
L. Tribe, supra note 2, at 599 & n.8 (citing O’Brien as example of “speech plus” case).

91. Ely, supra note 2, at 1497 n.59.
92. For present purposes, it can be assumed that not all of the theatregoers would have advance 

knowledge that they would see nude performances and that some of them would find such performances 
offensive. Cf. Schauer, supra note 84, at 925 (“[rjunning down Main Street naked” is conduct, not speech).

93. Although the Supreme Court has never squarely decided the issue, it did indicate in Southeastern 
Promotions v. Conrad, 420 U.S. 546 (1975), that a play containing a nude scene should not be held to a 
“drastically different standard” than other art forms. Id. at 558. Indeed, it would seem somewhat peculiar 
to say that restrictions on live performances are subject to lesser scrutiny than closed-circuit television 
showings of the same performances. Professor Ely’s theory would lump nonexpressive nudity and 
theatrical nudity together, whereas our intuitive notions about the distinction between expression and 
conduct indicate that theatrical nudity is more akin to cinematic nudity and is different from exhibitionism. 
Under Professor Ely’s theory it is possible that prohibitions on theatrical nudity would fail the balancing 
test, although this result is far from clear. The real problem, however, is not whether the ban on theatrical 
nudity would be valid, but why a ban on closed-circuit television should be subject to stricter scrutiny.

This problem highlights a general difficulty with Professor Ely’s theory. Application of the theory rests 
on unexplained intuitive judgments. The concept of communicative impact on which it is based is far from 
self-evident. In using the concept, Professor Ely relies on his ability to identify other conduct that is similar
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A more important objection to this definition of content regulation in terms 
of communicative impact is the lack of any justification for subjecting such a 
broad range of statutes to such stringent scrutiny. The argument given in 
support of this scheme is that we need to guard strictly against instances 
“where messages are prescribed because they are dangerous.”* 94 But this 
approach is an extremely inefficient way of isolating such threats to free 
expression. It indiscriminately groups together highly suspect statutes with 
many harmless regulations. It is easy to find examples of innocuous regula
tions that run afoul of this definition of content regulation. For example, a 
city might decide to ban the placement of advertisements on its buses because 
bus riders object to being subjected to a variety of commercial and political 
messages. Inasmuch as the problem exists only because the ads are in a 

to the regulated conduct but that fails to communicate any message. For example, a ban on movie nudity is 
related to communicative impact because the policies underlying the ban would not apply to similar 
noncommunicative conduct, namely, meaningless visual images on the screen. But there is some 
noncommunicative conduct that we only perceive visually to which the ban would apply, namely, public 
exhibitionism. Professor Ely does not tell us why one is a more appropriate analogue than the other.

Even in O'Brien itself, there are serious problems in applying the test. Professor Ely argues that the draft 
card mutilation statute is not related to communicative content because its purpose of preserving the 
selective service registration system would equally apply if David O’Brien had used the card to start a 
campfire for a solitary cookout. Ely, supra note 2, at 1498. But the governmental interest would not apply if 
the card were blank—the government’s purpose is to preserve the message on the card, not the cellulose. 
As Professor Ely points out in connection with flag burning, this kind of ban on destruction must be 
considered content-related because the government is singling out a particular message for protection. Ely, 
supra note 2, at 1502-08. This apparent problem is resolved by the choice of comparative types of 
noncommunicative activity. Thus, at the heart of Professor Ely’s analysis of O’Brien and the flag burning 
cases is the view that the relevant analogue to public draft-card burning is the use of a draft card to start a 
campfire, id. at 1498, but the relevant analogue to flag burning is burning a blank cloth. See id. at 1505 (in 
case of privately owned flag, although both government and flag burner have interest in symbolic value of 
flag, cloth belongs to flag burner alone). The basis for this dissimilar treatment is unclear.

In fact, despite Professor Ely’s attack on the speech-conduct distinction, id. at 1494-96, application of 
his own approach seems to rest on intuitions about what aspect of conduct is communicative and what 
aspect is nonexpressive. This intuitive perception generates the examples used to apply the test. To return 
to the movie nudity example, Professor Ely identifies the presence of an identifiable image on the screen as 
the communicative aspect of the movie. See id. at 1497 n.59. He then asks if a particular regulation is based 
on justifications that would be equally present if the image on the screen were nonidentifiable (a 
meaningless “configuration of lights on the screen,” id.). But he could equally well have defined the 
communicative aspect of the film to be the presence of any image on the screen, identifiable or not. He 
would then ask if a particular state interest was implicated by a blank screen. Or, he could have defined the 
communicative aspect of the movie to be the story, which would lead him to conclude that the relevant 
question is whether a particular state interest is implicated by the prolonged projection of a single frame 
containing nudity. The choice between these alternatives is dictated by one’s view of what aspect of a movie 
is expressive. One of the primary problems with Professor Ely’s approach is that it conceals this difficult 
question behind what purports to be a mechanical test.

94. Ely, supra note 2, at 1501. I do not quarrel with the idea that we should stringently limit laws that 
are based on fears that ideas are dangerous. It does not seem to me, however, that Professor Ely’s approach 
does a very good job of identifying these laws. Indeed, the O’Brien case itself seems to me to involve a clear 
example of such a law. The statute’s real basis was plainly a belief that the idea of draft resistance is 
dangerous and should be suppressed. Professor Ely argues that his approach is “the surest hedge against 
judicial capitulation that is available.” Id. at 1501 n.75. Arguing for the validity of a legislative attempt to 
stamp out draft protesters seems to me a doubtful way of building barriers against judicial capitulation in 
times of national hysteria. Indeed, Professor Ely’s support of the O'Brien result is an apt example of a 
familiar problem with attempts to build rigid, conceptual barriers into first amendment law. These rigid 
absolutes work very well when suppression takes traditional, obvious forms, but their lack of flexibility 
turns into a fatal flaw when the repression is novel or subtle. See generally Gunther, In Search of Judicial 
Quality on a Changing Court: The Case of Justice Powell, 24 Stan. L. Rev. 1001, 1009-11 (1972); Kalven, 
Upon Rereading Mr. Justice Black on the First Amendment, 14 U.C.L.A. L. Rev. 428, 447-53 (1967).
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language spoken by the viewers, the advertising ban is “related to the 
suppression of free expression.” To take another example, a regulation 
governing express warranties in commercial advertising is also “related to the 
suppression of free expression,” because the regulation will be based on the 
meaning of the language used in the warranties. Something is wrong with an 
approach that fails to distinguish these examples from genuine threats to free 
expression.

Aside from the definition of content regulation, serious problems are also 
raised by the categorization approach that is used after content regulation is 
found. Once a regulation is found to be based on content, the regulation could 
be applied only to communications that are entirely unprotected by the first 
amendment. Under the original formulation, context could be considered 
only as a means of determining the meaning of the communication.95 This 
approach is totally unsupported by the case law.96 Rather, both the Warren 
Court and the Burger Court have clearly accepted the view that speech can be 
sometimes banned in one context when it could not be banned in other 
contexts, although its meaning is unchanged.97

95. Ely, supra note 2, at 1493 n.44:

As Justice Harlan suggests, the context in which a message is communicated may have to 
be considered in determining its meaning and thereby whether it falls within one of the 
unprotected categories of speech. 403 U.S. at 20, 23. (The less verbal the communication, the 
more necessary such a reference will be: an armband, for example, might convey a variety of 
messages or even no message at all.) What distinguishes a categorization approach from 
"clear and present danger” and similar tests is that context is considered only to determine 
the message the defendant was transmitting and not to estimate the danger that the audience 
would react to the message by antisocial conduct. Of course such considerations figure in the 
initial definition of the unprotected categories. See, e.g., Chaplinsky v. New Hampshire, 315 
U.S. 568, 571-72 (1942). But once they are defined, a categorization approach, in determining 
the constitutionality of a given restriction of expression, asks only, “What was he say
ing?”—though admittedly a reference to context may be needed to answer that question. A 
clear and present danger or ad hoc balancing approach, in contrast, would regard that 
question as nondispositive: a given message will be sometimes protected and sometimes not, 
depending on the actual or projected behavior of the audience in response to it.

96. Professor Ely cites Cohen v. California, 403 U.S. 15 (1971); Brandenburg v. Ohio, 395 U.S. 444 
(1969) (per curiam); and Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503 (1969), 
as primary examples of his approach. See Ely, supra note 2, at 1492-93, 1497-98 (on Cohen), 1492, 1497 (on 
Brandenburg), 1492 (on Tinker). In footnotes, however, Professor Ely seems to admit that two of these 
cases do not apply his categorization approach. See id. at 1491 n.35 (Brandenburg), 1492 n.39 (Tinker). In 
both Tinker and Brandenburg, the Court clearly included the disruptive or violent effects of speech as part 
of its test for constitutionally proper prohibitions. These effects are obviously context-related. We have 
already seen that Cohen provides little support for Professor Ely, because the Court failed to reach any of 
the arguable context-related justifications for restricting Cohen’s speech. See text accompanying notes 64- 
74, supra.

97. The Warren Court found context to be crucial in the obscenity area. Depending on the age of the 
buyer and the method of advertising, sale of certain reading materials could be prohibited in one context 
but not in another. See Ginsberg v. New York, 390 U.S. 629, 637 (1968) (upholding statute prohibiting sale 
of magazines that depict nudity to persons under 17 years of age); Ginzburg v. United States, 383 U.S. 463, 
475-76 (1966) (in close case, evidence that distributor deliberately represented publications as erotically 
arousing in advertisements supports trial court determination that publication obscene). As Chief Justice 
Warren himself stated, “[TJhe conduct of the defendant is the central issue, not the obscenity of a book or 
picture.” Roth v. United States, 354 U.S. 476, 495 (1957) (Warren, C.J., concurring). More recent cases 
indicate that the Burger Court also rejects the view that context is relevant only in determining the 
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A later formulation of the theory has attempted to remedy this problem by 
adding a “compelling state interest” test to the original categorization 
approach.98 This remedy amounts to using a fairly demanding balancing test 
to supplement the categorization test.99 The definition of content regulation in 
terms of communicative impact is then used to determine whether this 
demanding test or the more lenient balancing test of O'Brien applies. Under 
this modification of the original test, if a regulation is based on communica
tive impact, it is valid only in the presence of a compelling state interest, even 
if it has little impact on speech. But a regulation that is not based on 
communicative impact requires a less-than-compelling interest even though it 
substantially burdens speech. For instance, a ban on the placement of 
advertisements on buses would be subject to the same level of scrutiny as a 
decision outlawing socialist books, because both regulations presumably 
would be based on communicative impact. On the other hand, a nationwide 
ban on all posters (intended to conserve paper) would be subject to lesser 
scrutiny because its purpose is unrelated to communicative impact. If we are 
going to engage in balancing, this is a most peculiar way in which to do so.

meaning of speech. See FCC v. Pacifica Foundation, 438 U.S. 726, 750 (1978) (plurality opinion) 
(upholding FCC finding that particular radio program, as broadcast during early afternoon, was 
“indecent”; Court noted that FCC finding based on nuisance rationale “under which context . . . all- 
important”); Greer v. Spock, 424 U.S. 828, 838-39 (1976) (upholding military post regulation banning 
partisan political speeches or demonstrations without prior approval; assembly areas on military 
reservation not public fora, unlike municipal streets and parks).

98. L. Tribe, supra note 2, at 602.
99. As Professor Tribe points out, the categorization approach itself may rest on the use of some form of 

balancing to define the categories of unprotected speech. Id. at 583. See generally Shiffrin, Defamatory 
Non-Media Speech and First Amendment Methodology, 25 U.C.L.A. L. Rev. 915, 958-61 (1978).

C. THE PROPOSED TEST

One flaw in the communicative impact approach is its broad definition of 
content regulation. Under that definition, a regulation that affects all speech 
equally can still be considered a form of content regulation if the justification 
for the regulation relates to communicative impact. It seems more fruitful to 
restrict our definition of content regulation to cover only regulations that 
discriminate on the basis of content. Although the idea behind the term 
“content” is intuitively clear, it is not easy to give a precise definition. For 
present purposes, it is enough to say that a statute is considered to regulate 
content if its applicability depends on the message, symbols, or images used 
by the communicator.

Despite its flaws, underlying the communicative-impact theory are two 
important insights: First, that content regulation is somewhat suspect, and 
second, that ad hoc balancing does not provide an adequate check on such 
regulation. The approach proposed in this article is intended to avoid the 
rigidity of this theory yet still provide adequate safeguards against the dangers 
of an unrestrained, ad hoc balancing test. One of these safeguards is provided 
by the equal protection phase of the proposed approach. Many cases can be 
decided simply on the basis of an equal protection holding if the court finds 
that the regulation is too loosely tied to the state goal. This makes it possible 
to avoid the often more difficult problem of comparing the relative impor
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tance of the state goal with the burden on speech.100 Similarly, it is possible to 
avoid the difficult exercise of balancing in cases like Mini Theatres, in which 
only a de minimus burden is placed on speech, because these cases involve no 
real threat to free expression.

When balancing cannot be avoided, Justice Harlan’s opinion in Cohen 
provides useful guidance. If a regulation substantially burdens speech on the 
basis of content, the teaching of Cohen is that balancing must be controlled by 
three factors. First, the only justifications that should be considered are those 
on which the statute clearly focuses. Second, we should be reluctant to add to 
the list of acceptable justifications for content regulation; we should normally 
insist that the state goal be one previously recognized as a justification for 
content regulation. Third—and most obviously—we must balance with a 
sensitivity to first amendment values and an awareness of precedent.101 These 
guidelines cannot make balancing a mechanical process, but if scrupulously 
followed, they should sharply reduce the likelihood of unprincipled results.102

100. There are actually four reasons for applying the equal protection phase of the analysis initially. 
First, invalidation on equal protection grounds is commonly considered to be less restrictive of future 
legislative efforts than invalidation on substantive grounds. Gunther, supra note 19, at 22-23. See generally 
Railway Express Agency v. New York, 336 U.S. 106, 112 (1949) (Jackson, J., concurring). Second, 
requiring the legislation to take a broader form may sometimes serve to protect speech, because the public 
will be unwilling to tolerate broad restrictions on speech if the restrictions impinge on popular modes of 
expression. See Kalven, The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup. Ct. Rev. 1, 29-30 
(despite Court’s resort to equal protection analysis in first amendment cases, municipalities burdened by 
protests will not enact nondiscriminatory prohibitions against public demonstrations; desire to have 
traditional parade on July 4 and other national holidays requires “freedom for the parades we hate”). 
Third, the alternative to beginning with the equal protection analysis under my proposal is to proceed 
directly to the second stage of the analysis, which is a balancing test. This balancing test seems likely to be 
more difficult to apply than the equal protection analysis. The reason is that the equal protection analysis 
primarily requires a consideration of the tightness of fit between the classification and the legislative 
purpose. The balancing test, on the other hand, requires an assessment of the importance of the state’s goal 
and a comparison of that goal with the extent of the regulation’s impact on speech. This is likely to be a 
fairly difficult assessment in some cases and one that we should avoid making when possible. Fourth, equal 
protection review also has the advantage of possibly invalidating the regulation on its face, which may help 
reduce “chilling” effects.

It should be noted that the two stages of the analysis are considered separately for reasons that go 
beyond simple convenience. The two tests focus on different aspects of the regulation, one on its 
discriminatory features and the other on its impact. Moreover, in applying the two tests, it may sometimes 
happen that the relevant set of state goals will be different. Consider a regulation banning commercial 
advertising over loudspeakers when the volume exceeds 100 decibels. For purposes of the equal protection 
test, some goal must be found that relates to the commercial nature of the speech. The goal of avoiding 
noise pollution is relevant for the balancing part of the test.

101. For more extended discussions of Justice Harlan’s technique, see Farber, supra note 88; Gunther, 
supra note 94, at 1004-14.

102. Professor Schmidt has recently offered an especially cogent summary of the debate about 
balancing:

Critics of ad hoc balancing have claimed that no predictable standards emerge, that the scales 
tend to be tipped against the first amendment because particular and often trivial expression, 
rather than the general value of freedom of expression, is weighed against competing social 
values, that the particularized focus tends to overlook the dynamics of how restrictions on 
expression actually will be administered, and that the absence of general rules leaves room for 
excessive judicial discretion in individual cases. On the other side, defenders of ad hoc 
balancing have argued that first amendment issues are too complex for categorical responses, 
that broad rules are brittle and will tend to generate categorical exceptions, that categorical
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IV. Applying the Proposed Approach to the Case Law

The remainder of this article considers whether this approach provides a 
principled explanation of the cases. My contention is that this approach is 
something more than a proposal, that it is in a sense already “the law.” To be 
persuasive, this kind of theory of the case law should be able to do three 
things. First, it must plausibly account for the results in the significant cases. 
Second, it must do so without doing violence to the Court’s opinions. The 
theory must not make the results of a case hinge on facts the Court found 
totally insignificant or on arguments foreign to the Court’s reasoning.* 103 
Instead, it should provide a doctrinal framework for the Court’s apparent 
concerns. Third, the theory should be sufficiently sensible to persuade an 
openminded reader that the results of the cases are not unreasonable. In short, 
it should provide a coherent structure for the intuitions that seem to underlie 
the decided cases.104

rules are disguises behind which judges covertly engage in intuitive balancing, and that 
categorical guarantees inject the Supreme Court too far into disputed questions of policy that 
should be left to, or at least shared with, the democratic branches of government.

Schmidt, Nebraska Press Association: An Expansion of Freedom and Contraction of Theory, 29 Stan. L. 
Rev. 431, 463-64 (1977) (footnotes omitted). To my mind the strongest of the arguments made against 
balancing is that balancing is essentially an ad hoc process that leaves too much room for judicial 
abdication in periods of strong public feeling. By restricting the number of justifications that the 
government is allowed to raise in defense of attempts to regulate content, the proposed approach reduces 
the amount of uncontrolled discretion built into the balancing test. The presence of the equal protection 
test as an initial barrier to content regulation also lessens the amount of uncertainty created by the 
proposed approach as a whole. Furthermore, I do not exclude the possibility that the results of balancing 
could be expressed in more structured rules for certain categories of cases. For instance, Justice Harlan’s 
formulation of the captive audience issue in Cohen v. California reduced the number of relevant factors and 
gave some indication of their relative strengths. See 403 U.S. 15, 21 (1971) (ability of government to invoke 
captive audience protection depends on showing that “substantial privacy interests are being invaded in an 
essentially intolerable manner”). An analysis like that proposed by Professor Blasi for controlled balancing 
in the public demonstration context might also prove fruitful in the captive audience context. See Blasi, 
supra note 18, at 1489-92 (reduce elements in balance to number of demonstrators and interested 
onlookers; number of people experiencing “substantial inconvenience” as defined by decisionmaker; 
number of people experiencing “minor inconvenience”; planned and actual duration of demonstration; 
burdens of proof apportioned appropriately).

103. Attempts to find in National League of Cities v. Usery, 426 U.S. 833 (1976), a foundation for 
recognizing a constitutional right to welfare provide good illustrations of the kind of “explanation” that 
does not fit the requirements discussed in the text. See generally Michelman, States' Rights and States’ 
Roles: The Permutations of “Sovereignty" in National League of Cities v. Usery, 86 Yale L.J. 1165 (1977); 
Tribe, Unraveling National League of Cities: The New Federalism and Affirmative Rights to Essential 
Government Services, 90 Harv. L. Rev. 1065 (1977).

104. See generally R. Dworkin, Taking Rights Seriously 101-23(1977).

The problem of content regulation has arisen in three distinct lines of cases. 
One line of cases involves speech that violates traditional norms because of its 
use of explicit sexual imagery or four-letter words. The second line of cases 
concerns commercial advertising. Finally, there are cases dealing with 
regulation of speech based on subject matter. Each line of cases is readily 
explainable under the approach suggested in the first half of this article.

A. OFFENSIVE SPEECH

Speech can offend in many ways. The cases in this section involve speech 
that offends by using symbols or images traditionally taboo in American 
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society. Two of these cases have already been examined. Cohen v. California105 
provided the model for the balancing test component of the proposed analytic 
approach. In Cohen only two possible justifications for Cohen’s arrest were 
properly before the Court, because the statute did not focus on other 
cognizable goals such as protecting captive audiences. Of the two explana
tions that were properly presented, one, the threat of retaliatory violence, was 
not sufficiently implicated to justify the restriction on speech;106 the other, the 
desire to cleanse the public vocabulary, was unable to overcome the presump
tion against recognizing new justifications for content regulation.107 108 Unlike 
Cohen, the other case that has been examined did not involve a significant 
problem in balancing because the burden on speech was minimal. That case, 
Young v. American Mini Theatres, Inc.,m provided the model for equal 
protection analysis of content-based classification schemes.109 Applying the 
mode of equal protection analysis recommended in this article, the Court 
found a demonstrable basis for concluding that the zoning classification 
scheme furthered the important goal of improving the quality of urban life.110 111 
Because these two cases were models for the suggested approach to content
regulation analysis, it is not surprising they fit neatly into it. A more 
substantial test of the proposed approach lies in its ability to account for the 
other three cases in this area. Each of these cases requires detailed discussion.

105. 403 U.S. 15 (1971).
106. See note 70 supra and accompanying text.
107. See notes 71-73 supra and accompanying text.
108. 427 U.S. 50 (1976) (plurality opinion).
109. See notes 20-31 supra and accompanying text.
110. 427 U.S. at 71.
111. 397 U.S. 728 (1970).
112. Id. at 729-30.
113. Id. at 731.
114. Id. The Court noted that advertisers sought the mailing lists of youth organizations. Id. at 731-32.
115. Rowan v. United States Post Office Dep’t, 300 F. Supp. 1036, 1041 (C D. Cal. 1969). The plaintiffs 

claimed that deletions would cost five dollars per name because their mailing lists were nonalphabetical.
116. Id. at 1042. Although the District Court did not find the five dollars per deletion cost claim to be 

credible, id. at 1041, for purposes of reviewing a grant of summary judgment it must, of course, be taken as 
true.

Rowan v. United States Post Office Department. In Rowan v. United
States Post Office Department'" the Supreme Court considered the validity of 
a federal statute that permitted recipients of unsolicited mail advertisements 
who believed the materials to be “erotically arousing” or “sexually provoca
tive” to have the Postal Service order the advertiser to stop mailing the 
materials.112

Congress had enacted the statute in 1967 in response to an outpouring of 
public complaints.113 Congress was motivated by two related concerns: Many 
adults were offended when they received unsolicited advertisements in their 
homes; and many of these same advertisements were addressed to minors.114 
The solution was to grant the addressee the power to veto further mailings to 
him and to any of his resident children under the age of nineteen. The statute 
was challenged by several companies that were in either the mail order 
business or the business of selling mailing lists. They contended that 
compliance would be prohibitively expensive.115 The District Court granted 
summary judgment to the Government,116 and the Supreme Court af
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firmed.117 The Court’s conclusion was that a mailer’s right to communicate 
must stop at the mailbox of an unreceptive addressee.118

117. 397 U.S. at 740. It should be noted that the District Court had a somewhat different construction of 
the statute than the Supreme Court. The different constructions arose from the fact that at one point the 
statute referred to a prohibition on “further mailings of such materials,” whereas at another, it referred to a 
prohibition simply on “further mailings.” See 39 U.S.C. § 4009(c) (Supp. IV 1964) (current version at 39 
U.S.C. § 3008(a) (1976)). The District Court stressed the reference to “such materials,” and held that the 
sender was simply forbidden to send similar materials in the future. 300 F. Supp. at 1041. The Supreme 
Court’s view of the statute was apparently motivated by a desire to ensure that the postal authorities were 
not given discretionary power over mailings, the exercise of which would require “an evaluation 
suspiciously like censorship.” 397 U.S. at 735.

118. 397 U.S. at 736-37. The Court refused to determine “where [the mailer’s right to communicate] fits 
into constitutional imperatives.” Id. at 736.

119. Id. at 737.
120. See Stone, supra note 2, at 85-86 n.17 (statute permits ban of erotic material only; addressee would 

have to he to Postmaster to censor material without regard to content).
121. 397 U.S. at 736-38 (“very basic right” to be free in one’s home from offensive sights and sounds); 

see Stone, supra note 117, at 84 (government interest in protecting privacy “legitimate and substantial”).
122. 397 U.S. at 732.
123. Id.
124. See Miller v. California, 413 U.S. 15, 23 (1973) (printed matter that portrays sexual conduct in 

patently offensive way, as defined by state law, not protected by first amendment); Roth v. United States, 
354 U.S. 476, 484 (1957) (printed matter that appeals to prurient interests not protected by first 
amendment).

Rowan arguably is not a content-regulation case at all. As the Court 
pointed out, the statute theoretically allows an addressee to stop the mailing 
of a dry goods catalogue, for there is no review of his designation of material 
as “lewd and salacious.”119 It is preferable, however, to treat the statute as 
content-based.120 Congress clearly was concerned solely with erotic mailings. 
Furthermore, the practical effect of the statute is only on this class of 
mailings. Few people are likely to notify the Post Office that they find dry 
goods catalogues, advertisements for physics books, or political literature to 
be “erotically arousing or sexually provocative.” In some respects, a contrary 
assumption about the statute’s target would make the statute more difficult to 
sustain. If the statute were considered to be unrestricted in its impact, the 
asserted costs of complying with it could substantially inhibit a variety of 
mailings to willing recipients. In short, for purposes of analysis, the statute is 
best considered as reaching only erotic material.

The first step of the proposed analysis is application of the equal protection 
test. The question in Rowan is whether the statute’s distinctive treatment of 
erotic speech significantly furthers an important government interest. The 
Court stressed the importance of the individual’s interest in preventing 
offensive communications from entering the home.121 The equal protection 
issue is whether this goal justifies singling out offensive, erotic speech, as 
opposed to other offensive speech.

The distinctive treatment of erotic mailings is defensible. Congress received 
evidence that these mailings were a particular problem in that they had 
caused hundreds of thousands of complaints.122 Congress also received expert 
testimony from child psychologists reflecting concern about the impact of 
erotic materials on children.123 Furthermore, erotic materials have always 
been handled in a special way in our society, as shown by the Court’s rulings 
in the obscenity cases.124 The recognized status of erotic materials in our 
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society reinforces the conclusion by Congress that these materials deserved 
distinctive treatment.

Because the statutory classification passes equal protection scrutiny, the 
statute must then be subjected to the balancing test. It is tempting to dispose 
of the case by saying that no balancing is necessary, because no one has the 
right to force speech on an unwilling listener. Unfortunately, the case cannot 
be dismissed so easily. The problem is that in addition to protecting unwilling 
recipients, the statute also burdens mailings to willing recipients.125 As a 
result of the statute, a book company contemplating a mass mailing confronts 
several additional costs. One is that it will have to remove the names of active 
objectors from its mailing lists, at an estimated cost of five dollars apiece.126 
Another cost is that whenever in the future it buys a mailing list, the company 
will have the expense of ensuring that each objector is removed from the new 
list. The company also will lose the possibility of selling other kinds of books 
to the objectors, because it cannot lawfully contact them through the mails. 
Moreover, it will lose the possibility of selling books to any minors in these 
households. The threat of incurring costs like these can reasonably be 
expected to act as a fairly potent deterrent, particularly for companies that do 
not specialize in erotic literature. Therefore, a burden will be placed on the 
flow of the material to people who would actually respond positively to it. At 
the very least, the burden on speech to willing recipients cannot safely be said 
to be de minimus.

125. But see FCC v. Pacifica Foundation, 438 U.S. 726, 766 (1978) (plurality opinion) (Brennan, J., 
dissenting) (interpreting Rowan as not preventing willing addressees from receiving senders’ communica
tions); Krattenmaker & Powe, supra note 33, at 1231 (interpreting Rowan as allowing unwilling recipient 
to assert right of privacy in home, but not bar speaker from communicating with others). See also Stone, 
supra note 18, at 266 (Rowan statute indirectly affects advertiser’s ability to reach willing recipients).

126. See notes 115-16 supra and accompanying text.
127. Rowan v. United States Post Office Dep’t, 397 U.S. at 736.
128. See FCC v. Pacifica Foundation, 438 U.S. 726, 758 (1978) (plurality opinion) (Powell, J., 

concurring) (parents’ authority to direct rearing of children basic in our society).
129. Gregory v. City of Chicago, 394 U.S. Ill, 125 (1969) (Black, J., with Douglas, J., concurring); 

accord, L. Tribe, supra note 2, at 678.
130. 422 U.S. 205 (1976).

Although this burden on speech is not insubstantial, it must be weighed 
against “the very basic right to be free from sights, sounds, and tangible 
matter we do not want.”127 That right is especially strong in the home and is 
further strengthened when it intersects with the right of parents to control 
their childrens’ upbringing.128 Even Justice Black believed the government 
could properly limit speech to protect the home, “sometimes the last citadel 
of the tired, the weary, and the sick” and “the sacred retreat to which families 
repair for their privacy and their daily way of living.”129 On balance, 
considering the narrow class of materials involved and the importance of the 
state interest in protecting unwilling recipients, the possible incidental burden 
on mailings to willing recipients does not seem intolerable.

Erznoznik v. City of Jacksonville. At issue in Erznoznik v. City of
Jacksonville130 was the validity of a municipal ordinance regulating drive-in 
movie theatres that exhibited films containing nudity. The ordinance prohibi
ted the showing of these films if the theatre screen was visible from a street or 
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other public place.131 The Supreme Court held the ordinance invalid on its 
face.132

Erznoznik yields easily to equal protection analysis. The ordinance classi
fies drive-in movies on the basis of two factors: Nudity and visibility from the 
streets. The justifications offered for the ordinance were insufficient to 
support this classification. The primary justification was that it protected 
passersby from exposure to offensive material.133 But the ordinance is only 
loosely tailored to this purpose. It applies when the screen image is barely 
visible from the road and also when the road itself is rarely traveled or 
traveled only by persons on their way to the drive-in. The ordinance also 
covers the most fleeting glimpse of nudity, which those not in the audience are 
unlikely to notice. In short, the ordinance goes far beyond its purpose of 
protecting passersby from obtrusive displays of highly offensive material.134 
The two other suggested justifications fare no better. The first was protection 
of children from exposure to erotic material.135 As the Court pointed out, this 
justification is rather weak, inasmuch as the ordinance includes even the most 
innocent displays of nudity, sweeping well beyond the erotic or the seriously 
offensive.136 The second was a belated attempt by the city to justify the

131. More precisely, the ordinance made it an offense for any drive-in theatre to exhibit “any motion 
picture, slide, or other exhibit in which the human male or female bare buttocks, human female bare 
oreasts, or human bare pubic areas are shown, if such motion picture, slide, or other exhibit is visible from 
any public street or public place.” Id. at 206-07.

132. Id. at 216-17.
133. Id. at 208-12.
134. In discussing the protection-of-passersby rationale, the Court did not apply the test discussed in the 

text, which focuses on the closeness of fit between the ordinance and the purported goal. Instead, the Court 
stated that the government may regulate content on the basis of its “offensiveness” only when the speaker 
intrudes into the privacy of the home, or when circumstances otherwise create a captive audience. Id. at 
209 (citing Rowan v. United States Post Office Dep’t, 397 U.S. 728, 736-38 (1970) and Lehman v. City of 
Shaker Heights, 418 U.S. 298, 302-04 (1974) (plurality opinion)). At first sight, this admonition differs 
sharply from the theory discussed in the article, because under the Court’s rationale, neither the degree of 
offensiveness of the material nor the degree of obtrusiveness of the display would be relevant. 422 U.S. at 
210-11, 212. Nevertheless, there are important indications in the Court’s opinion that these considerations 
were relevant to the result. In the concluding paragraph of this section, the Court stresses that the 
ordinance prevents the theatres from “showing movies containing any nudity, however innocent or even 
educational.” Id. at 211. Elsewhere in the opinion, the Court indicates that the ordinance might be valid if 
applied only to movies that are obscene as to minors. Id. at 216 n.15. This application would encompass 
most seriously offensive nudity. Finally, the Court apparently made obtrusiveness a relevant issue by 
carefully distinguishing the unintentional displays to the public from deliberate attempts to thrust material 
on an unwilling audience. Id. at 210 n.6. Thus, although the Court’s rationale initially seems more 
sweeping than the equal protection rationale discussed in the text of this article, the actual results may be 
similar. Furthermore, the opinion is quite guarded in its treatment of content neutrality. In the section of 
the opinion dealing with the protection-of-vehicular-traffic justification for the ordinance, the Court says 
that content discrimination is impermissible “unless there are clear reasons for the distinction.” Id. at 215. 
This formulation seems consistent with the middle-tier equal protection test proposed in this article. Even 
on the captive audience issue, the Court’s language is somewhat guarded. Although articulating a rather 
sweeping test in one place, see id. at 210 (in pluralistic society that spawns new, ingenious forms of 
communication, “we are . . . captive audiences for many purposes”; quoting Rowan v. United States Post 
Office Dep’t, 397 U.S. at 736), the opinion more cautiously states in another that “each case must depend 
on its own specific facts.” 422 U.S. at 209. In short, the rationale discussed in the text does not, on closer 
examination, appear to do violence to the Erznoznik opinion.

135. 422 U.S. at 212.
136. The ordinance is not directed against sexually explicit nudity, nor is it otherwise limited. Rather, it 

sweepingly forbids display of all films containing any uncovered buttocks or breasts, irrespective of context 
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measure on traffic safety grounds.* 137 The Court found no reason, however, to 
think that this purpose was actually in the legislature’s contemplation;138 
furthermore, the city failed to demonstrate the existence of a significantly 
greater threat to traffic safety from erotic films than other movies.139 In short, 
as Justice Douglas observed in his concurrence, the ordinance was “fatally 
overinclusive in some respects and fatally underinclusive in others.”140

or pervasiveness. Thus, it would bar a film containing a picture of a baby’s buttocks, the nude body of a war 
victim, or scenes from a culture in which nudity is indigenous. The ordinance also might prohibit newsreel 
scenes of the opening of an art exhibit as well as shots of bathers on a beach. Id. at 213. See also Cinecom 
Theaters Midwest States, Inc. v. City of Fort Wayne, 473 F.2d 1297, 1300-02 (7th Cir. 1973) (child’s 
freedom of speech too important to be overridden by overbroad obscenity ordinance).

137. 422 U.S. at 214.
138. Id.
139. Id. at 214-15. But see Chemline, Inc. v. City of Grand Prairie, 364 F.2d 721, 734 (5th Cir. 1966) 

(Moore, J., concurring in the result) (showing of specific traffic hazard resulting from exhibition of “nudie” 
films at drive-in ample basis for upholding content-based ordinance).

140. 422 U.S. at 218.
141. The Court has stressed the possibly punitive basis of laws discriminating against illegitimates. 

Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175 (1972).
142. See Stone, supra note 2, at 111-12 (high probability that real motivation for Erznoznik type 

ordinances is content regulation); The Supreme Court, 1974 Term, 89 Harv. L. Rev. 123, 125 (1975) 
(nuisance ordinances often mask attempts to suppress constitutionally protected material). The record 
suggests the possibility that the ordinance was adopted only after the city became frustrated by the 
difficulty of using obscenity laws to repress erotic films at drive-ins. For instance, the record shows official 
concern that teenagers were congregating by the side of the road to watch “R-Rated” movies. Appendix at 
A-49, Erznoznik v. City of Jacksonville, 422 U.S. 205 (1976) (copy on file at Georgetown Law Journal); of. 
Chemline, Inc. v. City of Grand Prairie, 364 F.2d 721, 724-26 (5th Cir. 1966) (city acted within police 
power in banning exhibition of nude films on drive-in screen visible from street; record showed increased 
incidence of teenage traffic violations on street adjoining theater).

143. See note 57 supra and accompanying text.
144. 438 U.S. 726 (1978) (plurality opinion).
145. For commentary critical of the decision, see L. Tribe, supra note 2, at 61-68 (1979 Supp.) (Pacifica 

Besides being a good example of the operation of the equal protection 
approach, Erznoznik also illustrates some of the resemblances between 
content regulation and discrimination based on gender or illegitimacy. One of 
the fears in the latter category of cases is that a classification may have an 
invidious basis.141 In Erznoznik, this was a real possibility. The ordinance can 
be plausibly attributed either to a general antipathy to erotic films or to a fear 
that showing these films in drive-ins would increase sexual activity by 
teenagers.142 A second consideration in the gender and illegitimacy cases is a 
fear that classifications may be due to archaic stereotypes or hasty generaliza
tions.143 These concerns were present in Erznoznik. Apparently, the city did 
not pause to consider that a fleeting glimpse of movie nudity might not offend 
passersby under contemporary standards, nor did the city consider the 
varying degrees of obtrusiveness a drive-in movie screen might have. Instead, 
its action was apparently based on the outmoded Victorian view that all 
nudity is highly offensive and was perhaps enhanced by a preconception 
about the obtrusiveness of drive-in screens. Middle-tier equal protection 
analysis is an appropriate response to these concerns about the city’s 
decisionmaking process.

FCC v. Pacifica Foundation. FCC v. Pacifica Foundation144 is probably
the most controversial content regulation case.145 It arose from a radio 
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broadcast of a monologue called “Filthy Words” by the comedian George 
Carlin.146 The broadcast by WBAI-FM in New York City took place at 2 
o’clock on a Tuesday afternoon in October and led to a complaint to the 
Federal Communications Commission by a man who heard the broadcast 
while driving with his young son.147 As its title indicates, the monologue 
consists of almost uninterrupted repetitions of four-letter words.148 The FCC 
issued a Declaratory Order granting the complaint and holding that Pacifica 
Foundation could have been the subject of administrative sanctions for 
violating a statutory prohibition against indecent language in broadcasting.149 
Although the FCC did not immediately impose any formal sanctions, it did 
include the Declaratory Order in the radio station’s file with the warning that 
if further complaints were received, the FCC would then decide whether to 
apply any of the available sanctions.150 A badly divided Supreme Court held 
that in this factual context, the exercise of FCC regulatory power over 
“indecent” language did not violate the first amendment.151

should be discarded as “derelict in the stream of the law”); Krattenmaker & Powe, supra note 33, at 1228- 
38, 1280-88 (Pacifica rests on “uninformed doctrinal basis,” represents “cavalier treatment of precedent,” 
is product of Court “[going] out of its way to invent a transparently unprincipled excuse for refusing to 
extend some settled first amendment principles”); The Supreme Court, 1977 Term, supra note 4, at 148-63 
(calling for confinement of Court’s “subjective enterprise of defining and controlling ‘indecency’”); Case 
Comment, FCC v. Pacifica Foundation: An Indecent (Speech) Decision?, 40 Ohio St. L.J. 155, 183 (1979) 
(concluding that Court has created “grave potential” for FCC censorship of “socially valuable communica
tion”).

146. 438 U.S. at 729.
147. Id. at 729-30. Apparently this was the only complaint provoked by the broadcast. Pacifica 

Foundation v. FCC, 556 F.2d 9, 11 (D.C. Cir. 1977). The “young son” was 15 years old at the time of the 
broadcast. WBAI ruling: Supreme Court saves the worst for last, Broadcasting, July 10, 1979, at 20.

148. The monologue is reprinted in an appendix to the opinion. 438 U.S. at 751-55. In the past, Pacifica 
Foundation had been involved in controversy over language broadcast by its member stations. See Note, 
Offensive Speech and the FCC, 79 Yale L.J. 1343, 1343 & n.2 (1970) (“sucking . . . cock,” KPFK-FM, 
Los Angeles; “Hey Jew Boy,” WBAI-FM, New York; “mother-fucker,” KPFA-FM, San Francisco).

149. 438 U.S. at 732. 18 U.S.C. § 1464 (1976) makes it a crime to utter “any obscene, indecent, or 
profane language by means of radio communication.”

150. 438 U.S. at 730. The FCC is empowered to impose civil sanctions to enforce § 1464. See 47 U.S.C. 
§ 307 (1976) (FCC may deny license renewal or grant short term renewal when that would serve public 
interest); id. § 312(a)(6) (FCC may revoke station license or construction permit for § 1464 violation); id. 
§ 312(b)(2) (FCC may issue cease and desist orders when it finds § 1464 violation); id. § 503(b)(1)(E) 
(FCC may exact monetary forfeitures up to $1000 for each day that § 1464 violation occurs; total 
forfeiture not to exceed $10,000). In 1978, the daily and total ceilings for monetary forfeitures were 
doubled. 47 U.S.C.A. § 5O3(b)(D) (West Supp. 1979).

151. 438 U.S. at 750-51. Invoking the porcine metaphor employed by Justice Sutherland in Village of 
Euclid v. Ambler Realty Co., 272 U.S. 365, 388 (1926), the Court held that the FCC need not find that a 
pig is obscene before evicting it from the parlor. 438 U.S. at 750-51. Justice Stevens announced the Court’s 
judgment in an opinion joined by Chief Justice Burger and Justices Blackmun, Powell, and Rehnquist with 
respect to the statutory authority of the FCC to regulate indecent language in broadcasting. Although 
concluding that the FCC action did not violate the first amendment, Justices Blackmun and Powell could 
not agree with Justice Stevens’ “social value” theory of first amendment protection, and did not join that 
part of the opinion. Id. at 761. Justice Stewart dissented, joined by Justices Brennan, White, and Marshall. 
Id. at 777. Justice Brennan also filed a separate dissent, in which Justice Marshall joined. Id. at 762.

152. In re Pacifica Foundation Station WBAI (FM), N.Y., N.Y., 56 F.C.C.2d 94, 98 (1975).

Under the analysis proposed in this article, the first question to ask is 
whether the Commission’s classification of speech violated equal protection. 
The criterion used by the FCC was whether the speech was “patently 
offensive.”152 In determining that the monologue was patently offensive, the 
FCC considered the nature of the words and the context of the communica
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tion. The monologue was deemed indecent specifically because words refer
ring to excretory or sexual activities and sexual organs were frequently 
repeated, and children “were undoubtedly” in the audience.153 An application 
of this “patently offensive” standard comports with the requirements of equal 
protection. The FCC was concerned about adults accidentally tuning in to 
highly offensive broadcasts and unsupervised children listening to the broad
casts.154 The concept of patent offensiveness used by the Commission is 
closely attuned to these concerns. If instead of banning certain offensive 
speech, the FCC had demanded that a broadcaster warn listeners before 
airing such language,155 few people would think it unreasonable to draw a line 
for this purpose between “patently offensive” speech and other speech. The 
reason is that this line correctly isolates the category of speech most likely to 
offend unwilling adult listeners, and most likely to give rise to parental 
objections. Assuming that any broadcast can be properly banned as “offen
sive,” a test of “patent offensiveness” correctly identifies the speech that can 
most appropriately be banned from broadcasts.

153. Id. at 99. The FCC finding of patent offensiveness was determined by reference to “contemporary 
community standards for the broadcast medium.” Id.

154. Id. at 100.
155. In fact, Pacifica gave such a warning before broadcasting the monologue. Id. at 95-96.
156. See note 101 supra and accompanying text.
157. See Ginsberg v. New York, 390 U.S. 629, 636-37 (1968) (upholding validity of statute prohibiting 

sale of magazines containing nudity to minors under 17); Jacobellis v. Ohio, 378 U.S. 184, 195 (1964) 
(plurality opinion of Brennan & Goldberg, JJ.) (recognizing legitimate interest of state in preventing 
dissemination of material deemed harmful to children); id. at 201 (Warren, C.J., dissenting) (same); Illinois 
Citizens Comm. v. FCC, 515 F.2d 397, 404 (D.C. Cir. 1975) (imposing monetary forfeiture on station that 
broadcast detailed discussion of oral sex between 10 a m. and 3 p.m. on February weekday).

158. Although the general approach of Cohen provides useful guidance, some commentators have 
mistakenly concluded that Cohen also provides a controlling analysis of captive audience issues. See 
Krattenmaker & Powe, supra note 33, at 1229-1230 (Cohen analysis clearly applicable to Pacifica)-, Case 
Comment, Pacifica Foundation v. FCC: "Filthy Words," The First Amendment, and the Broadcast Media, 
78 Colum. L. Rev. 164, 173-75 (1978) (Cohen analysis apparently applicable to Pacifica, but cases 
factually distinguishable). As discussed earlier, the Cohen opinion actually did not determine the merits of 

The problem with the Commission’s regulation in Pacifica is not so much 
where the Commission drew the line as what that action did to the speech 
within the line. In short, the real issue in Pacifica is balancing, not equal 
protection. Was a ban on “patently offensive” speech too drastic a remedy in 
view of the severity of the problem? Should the Commission have used a 
milder remedy, such as a warning requirement?

Unfortunately, in Pacifica, use of the balancing test does not provide a 
clear-cut answer of what the appropriate result should be. When the three 
elements relied upon in Cohen v. California are examined,156 initially it can be 
seen that unlike the statute in that case, the FCC’s regulatory ban focuses 
closely on the purported goal of protecting children and unwitting listeners 
from exposure to offensive speech. Secondly, the FCC’s articulated concern 
for the sensitivity of some listeners and the presence of children in the 
audience is a previously accepted basis for content regulation.157 It is the third 
element that presents the hard question. That is, can the government’s 
interest in protecting listeners in this manner be balanced, consistent with 
precedent, against traditional first amendment values to reach the Pacifica 
result?158 Rowan v. United States Post Office Department, which dealt with 
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junk mail, indicates that the Court would view the FCC’s goals as justifying 
some burden on the flow of information to willing participants.159 Rowan is 
not dispositive, however, because of the distinguishable effect of the statutory 
provision. Rowan simply increased the costs of using a particular medium; the 
effect of the FCC action in Pacifica is to bar daytime use of a medium even to 
reach willing listeners.160 Nevertheless, even this rather drastic step seems 
acceptable in at least some situations. If, for example, the Carlin monologue 
were broadcast in the middle of a children’s show, the balance would easily be 
struck in favor of the FCC.

any of the context-related justifications raised in that case. See notes 69-73 supra and accompanying text. 
Hence, it does little to resolve the issues in Pacifica.

159. See notes 125-26 supra and accompanying text (discussing extent of burden created by statute 
upheld in Rowan). In terms of the privacy interest, there seems to be little difference. After Rowan, both 
junk mail and radio broadcasts may enter the home, but only at the invitation of the homeowner; both can 
be avoided after a single exposure to stimuli; and both are accessible to children. But see Case Comment, 
supra note 158, at 174 (junk mail usually unsolicited, but people choose to turn on radio broadcast; only 
self-designating individuals protected from intrusion of junk mail by Rowan, but everyone cut off from 
radio broadcast when it is prohibited).

160. It is unclear whether the FCC would find the Carlin monologue to be indecent if it were broadcast 
late at night. See 438 U.S. at 750 n.28 (noting that neither Court nor FCC has decided whether such a 
broadcast permissible in late evening when audiences contain few children); In re Pacifica Foundation 
Station WBAI (FM), N.Y., N.Y., 59 F.C.C.2d 892, 892 (1976) (FCC intended only to channel language 
like that in Carlin monologue to times of day when children would not be exposed to it).

161. Brief for Amici Curiae (segments ofbroadcast industry) at 5, FCC v. Pacifica Foundation, 438 U.S. 
726 (1978) (plurality opinion) (copy on file at Georgetown Law Journal).

162. In re Pacifica Foundation Station WBAI (FM), N.Y., N.Y., 56 F.C.C.2d 94, 95-96 (1975).
163. Id. at 95.
164. See Brief for Respondent at 11-16, FCC v. Pacifica Foundation, 438 U.S. 726 (1978) (summary of 

argument) (copy on file at Georgetown Law Journal) [hereinafter Pacifica Brief). The FCC stressed that 
Pacifica had not denied that the broadcast was offensive by contemporary community standards for the 
broadcast media or that there were children present in the audience; nor had Pacifica defended its choice of 
broadcast time. Brief for Petitioner at 17, FCC v. Pacifica Foundation, 438 U.S. 726 (1978) (copy on file at 
Georgetown Law Journal). According to the FCC, if Pacifica had challenged the findings in the 
Commission’s Declaratory Order, the FCC would have afforded Pacifica the functional equivalent of a jury 
determination of a clear community consensus of offensiveness, complete with the formalities of an 
adjudicative proceeding. Petitioner’s Reply Brief at 5, FCC v. Pacifica Foundation, 438 U.S. 726 (1978) 
(plurality opinion) (copy on file at Georgetown Law Journal). Pacifica countered that the original FCC 
inquiry only asked for comments in response to the complaint received; that Pacifica did not deny certain 
of the alleged facts underlying the Declaratory Order cannot be construed as a tacit admission of such 
facts. Pacifica Brief at 3 n.3. A plausible argument can be made that Pacifica should have prevailed if it had 
properly raised the factual issues of the broadcast’s context. See L. Tribe, supra note 2, at 64 (1979 Supp.) 
(unreasonable to suppose that children listening or that adult listeners offended by broadcast; WBAI 
targeted programming at adult, politicized, educated audience; broadcast occured during school hours) 
(citations omitted).

The facts in Pacifica, however, were not so clear-cut. Perhaps the ideal 
disposition in Pacifica would have been to remand for fuller consideration of 
the factual setting. The station’s sophisticated FM audience,161 its location in 
New York City, its premonologue warning about the potential offensiveness 
of the broadcast,162 and the serious discussion of contemporary attitudes 
toward language that preceded the monologue163 all support a finding that in 
its total context and in light of its probable audience the broadcast was not 
“patently offensive.” But Pacifica apparently chose not to press for a 
consideration of this factual issue, preferring to seek a ruling that the FCC 
was powerless to regulate any broadcast of patently offensive language.164 The 
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Court cannot be faulted for declining entirely to deprive the FCC of this 
power.

B. COMMERCIAL SPEECH

In Bigelow v. Virginia,'65 decided during the 1974 Term, the Supreme 
Court extended first amendment protection to commercial advertising.166 
Since then, commercial speech has posed a serious problem for content 
neutrality advocates.167 A state is not allowed to prohibit deceptive political 
editorials, with the limited exception of libel actions. Why is the state allowed 
to pervasively regulate misleading advertising? Analysis of this question 
reveals that it concerns two separate forms of content discrimination—first a 
distinction between commercial speech and other speech, and then a further 
distinction between misleading commercial speech and other commercial 
speech. The problem for advocates of content neutrality is to justify this dual 
content discrimination.

The generally accepted basis for distinguishing misleading commercial 
speech from other misleading speech was offered in the principal case on the 
regulation of commercial speech, Virginia State Board of Pharmacy v. 
Virginia Citizens Consumer Council, Inc.Xbi Briefly, the theory is that false

165. 421 U.S. 809 (1975).
166. See id. at 829 (invalidating state statute as applied). Appellant Bigelow was convicted under a 

statute prohibiting the encouragement of abortion through advertising, lecture, or other means. Bigelow, 
the editor of a Virginia newspaper, had run advertisements in his paper for an abortion referral service 
operating in New York. Id. at 811-12.

Dicta in earlier cases indicated that commercial speech might be protected by the first amendment. See, 
e.g., Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S. 376, 389 (1973) (dismissing 
“any First Amendment interest which might be served by advertising an ordinary commercial proposal”); 
Ginzburg v. United States, 383 U.S. 463, 474 (1966) (“commercial activity, in itself, is no reason for 
narrowing the protection of expression secured by the First Amendment”); New York Times Co. v. 
Sullivan, 376 U.S. 254, 266 (1964) (fact that contested expression was a paid advertisement irrelevant for 
purposes of first amendment; advertisement not “commercial” activity in normal sense).

167. Once commercial speech was brought within the protection of the first amendment, the problem of 
regulating false speech immediately presented itself. In the leading case of Virginia State Bd. of Pharmacy 
v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976), Justice Stewart addressed this problem. 
In light of the “cardinal principle” of content neutrality, Justice Stewart believed that the decision “call[ed] 
into immediate question the constitutional legitimacy of every state and federal law regulating false or 
deceptive advertising.” Id. at 776 (Stewart, J., concurring). Similarly, Justice Powell has been unable to 
reconcile his rejection of content regulation in Pacifica with his opinion for the Court in Ohralik v. Ohio 
State Bar Ass’n, 436 U.S. 447 (1978), in which he argued that commercial speech was given more limited 
protection than other speech because of its “subordinate position in the scale of First Amendment values.” 
Id. at 456; see FCC v. Pacifica Foundation, 438 U.S. at 761 & nn.3 & 4 (commercial speech a “limited 
exception to content neutrality”; Court not free to decide on basis of content which speech more deserving 
of first amendment protection) (Powell, J., with Blackmun, J., concurring in part and concurring in 
judgment). Justice Stevens, on the other hand, has relied on the commercial speech cases in defending his 
rejection of content neutrality. See Young v. American Mini Theatres, Inc., 427 U.S. 50, 68-69 & nn.28-32 
(1976) (plurality opinion) (content of particular advertisement determines extent of first amendment 
protection; citing Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 
748 (1976); Lehman v. City of Shaker Heights, 418 U.S. 298 (1974) (plurality opinion); NLRB v. Gissel 
Packing Co., 395 U.S. 575 (1969); Jacob Siegel Co. v. FTC, 327 U.S. 608 (1946); FTC v. Nat’l Comm’n on 
Egg Nutrition, 517 F.2d 485 (7th Cir. 1975); E.F. Drew & Co. v. FTC, 235 F.2d 735 (2d Cir. 1956); 
Markham Advertising Co. v. State, 73 Wash. 2d 405, 439 P.2d 248 (1968), appeal dismissed for want of a 
substantial federal question, 393 U.S. 316 (1969)).

168. 425 U.S. 748 (1976).
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political speech is protected because penalizing it may chill the expression of 
truthful political speech. Arguably, commercial speech is less easily chilled 
because the truth of a commercial claim may be more easily verified than the 
truth of news reporting or political commentary. In addition, the strong 
financial incentive of advertisers to promote their products should overcome 
any chilling effect.169

169. See id. at 771 n.24 (commercial speech described as more durable, objective, and hardy than other 
types of speech); id. at 780-81 (Stewart, J., concurring) (commercial speech generally conveys empirically 
verified information).

170. See Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 100-01 (1972) (Marshall, J.) (distinctions 
involving freedom of expression and equal protection must not be made on “wholesale and categorical 
basis”).

171. For further discussion of these points, see Farber, Commercial Speech and First Amendment 
Theory, 74 Nw. U.L. Rev. 372, 385-86(1979).

172. I have elaborated on this approach in Farber, id. at 386-95. The earlier approach is recast slightly to 
fit within the broader framework proposed in this article.

173. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. at 765.

This attempt to reconcile regulation of commercial speech with the 
principle of content neutrality involves the kind of overgeneralization con
tent-neutrality advocates themselves condemn.170 These overgeneralizations 
are also too broad to survive middle-tier scrutiny. Commercial speech is 
sometimes, but not always, more verifiable than other kinds of speech. A 
product may be the subject of intense scientific controversy, while a political 
statement may be easily verifiable by the speaker, as when it concerns his own 
past. Moreover, the degree of any chilling effect depends upon both the 
severity of the penalty and the strength of the speaker’s motivation. Neither 
trait is closely related to the commercial nature of the speech.171

A much more satisfactory explanation can be given for the special status of 
commercial speech. When an advertiser makes misrepresentations about a 
product, delivery of a product that fails to conform to the advertiser’s claims 
can be seen as a breach of a contractual undertaking. Thus, the legitimate 
state interest in upholding consumers’ contractual expectations justifies state 
regulation of commercial speech. The existence of contractual expectations 
explains the distinction between commercial speech cases and noncommercial 
speech cases in which the listener’s expectations are legally unenforceable. 
The same listener interest justifies the distinction between truthful and 
misleading commercial speech.172

Application of the equal protection aspect of the proposed approach 
creates little difficulty in the commercial speech area, because the distinctions 
made by the regulatory statutes are typically supported by the legitimate state 
interest in upholding contractual obligations. Similarly, application of the 
balancing test supports the regulation of consumer fraud. The state interest 
implicated is strong, and the impact on freedom of expression is minimal. 
Commercial speech has been given first amendment protection because of the 
consumer’s interest in receiving truthful, useful information.173 Obviously, a 
ban on deceptive speech furthers, not hinders, this consumer interest. Finally, 
allowing regulation of commercial speech does not violate the Cohen 
presumption against expanding the list of exceptions from content neutrali
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ty.174 175 Until recently, the state’s right to regulate in this area was almost 
unlimited, 1?5 So this can hardly be considered a new area of content control.

174. See Cohen v. California, 403 U.S. 15, 24-26 (1971) (stating reasons for presumption against 
exception to principle of content neutrality). See generally Gunther, supra note 94, at 1006-08.

175. See Breard v. Alexandria, 341 U.S. 622, 641-43 (1951) (local ordinance prohibiting door-to-door 
sale of periodical subscriptions held not violative of first amendment); Valentine v. Chrestensen, 316 U.S. 
52, 54-55 (1942) (local ordinance prohibiting distribution of commercial handbills held not violative of first 
amendment, even when applied against distributor of handbills that also contained noncommercial 
message). See generally J. Nowak, R. Rotunda & J. Young, supra note 2, at 653 n. 16.

176. 408 U.S. 92 (1972); see notes 34-54 supra and accompanying text.
177. 408 U.S. at 100.
178. Id. at 101-02.
179. 424 U.S. 828 (1976).
180. Id. at 830-31.
181. Id. at 831 & n.2.
182. Id. at 831, 839.
183. Id. at 832-34.
184. Id. at 839.

C. SUBJECT-MATTER CLASSIFICATION

The problem of subject-matter classifications has already been encountered 
in Police Department of Chicago v. Mosley.176 The Mosley holding fits neatly 
into the proposed approach. The distinction made in the Mosley ordinance 
between peaceful labor picketing and all other picketing cannot survive 
middle-tier equal protection scrutiny. The ordinance was purportedly in
tended to prevent school disruption, yet the city presented no factual basis for 
believing that nonlabor picketing was markedly more disruptive than labor 
picketing.177 Nor did the city explain why the line between legal and illegal 
picketing could not be drawn on the basis of disruptive effect rather than 
subject-matter distinctions.178 179 Thus, there is no problem in accounting for 
Mosley under the proposed theory. The two other subject-matter classifica
tion cases that must be explained require somewhat more detailed considera
tion.

Greer v. Spock. The first of these cases, Greer v. Spock,119 involved
regulation of speech at the Fort Dix Military Reservation in New Jersey. 
Unrestricted parts of this military base were open to civilians, and civilian 
speakers had occasionally been invited to address the troops on subjects 
ranging from business management to drug abuse.180 In addition, commercial 
magazines and newspapers were freely sold on the base, and leaflets could be 
distributed, subject to restriction only if they posed a clear threat to military 
discipline.181 Partisan political speeches and demonstrations, however, were 
uniformly banned on the base.182 The major issue in Greer was the validity of 
this ban, as applied to a planned political rally at which Dr. Benjamin Spock, 
then a candidate for Vice President, planned to speak.183

The equal protection problem is not especially difficult. The primary 
justification for the regulation was the strong policy of keeping military 
activities wholly free from entanglement with partisan political campaigns.184 
Political rallies held on a military base pose a particular threat to this interest. 
One of the major purposes of a rally is to demonstrate support for a candidate 
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by drawing a large crowd. Collecting a crowd of soldiers on a military base to 
demonstrate support for a candidate threatens to make the military a visible 
political force.185 Thus, there is a close fit between the goal of political 
neutrality of the armed forces and the classification of partisan political rallies 
on military bases as subject to special regulation.

185. This point is stressed in Justice Powell’s concurrence. Id. at 845-48.
186. See id. at 867 (Brennan, J., dissenting) (“could not agree more that the military should not become 

a political faction in this country”).
187. Id. at 831 & n.2 (majority opinion).
188. Id. at 847 (Powell, J., concurring).
189. Parker v. Levy, 417 U.S. 733, 758-59 (1974). Parker rejected a vagueness challenge to a Military 

Code of Justice prohibition against “conduct unbecoming an officer and a gentleman” that was brought by 
an army doctor who was imprisoned for urging black soldiers not to fight in Vietnam. The Court stressed 
the special status of the military community as the justification for diminished first amendment protection. 
Id. at 756-61.

190. Id. at 772 (Douglas, J., dissenting).
191. 418 U.S. 298 (1974) (plurality opinion).
192. Id. at 299-300.
193. Id. at 304. The plurality opinion by Justice Blackmun, joined by Chief Justice Burger and Justices 

White and Rehnquist, concluded that the bus did not constitute a public forum, thus eliminating the first 
amendment issue. Id. Justice Douglas, who cast the decisive vote, stated in his concurring opinion that no 
one had a constitutional right to expose to their advertisements the “captive audience” of a bus. Id. at 307- 
08. Justice Brennan, joined by Justices Stewart, Marshall, and Powell, delivered a strong dissent, stating 
that the municipality’s acceptance of advertisements created a public forum on the buses, making 
subsequent content regulation impermissible. Id. at 315.

The balancing test is also rather easily applied. Keeping the military out of 
politics is an important government interest.186 Countering that interest is the 
burden placed on the first amendment rights of military personnel, their 
dependents, and those who wish to address them at the military base. This 
burden was minimized because other means of communication were allowed 
on the base and virtually unrestricted communication was allowed off the 
base. For instance, leaflets that did not present a clear threat to military 
discipline could be distributed on the base,187 and soldiers could attend off- 
base rallies so long as they did not wear their uniforms.188 If only the first 
amendment interests of civilians were involved, the balance might still tip 
against the government. But the final and decisive consideration is that prior 
to Greer the Court had already held that soldiers have diminished first 
amendment rights.189 Even Justice Douglas conceded that “[t]he power to 
draft an army includes, of course, the power to curtail considerably the 
‘liberty’ of the people who make it up.”190 Given this background, the Court 
was justified in upholding the regulation in Greer.

Lehman v. City of Shaker Heights. In Lehman v. City of Shaker
Heights191 a candidate for political office challenged a municipal transit 
system’s refusal to post his paid political advertising in commercial advertis
ing space maintained on the municipal buses.192 The issue was whether this 
exclusion of political speech was valid. A sharply divided Court upheld the 
exclusion as a nonarbitrary exercise of the city’s discretion.193

Under the proposed analysis, Lehman is not a troublesome case. The 
primary interests asserted by the city were a desire to avoid any possible 
appearance of favoritism toward particular political candidates and a desire to 
avoid imposing possibly objectionable speech on the captive audience of bus 
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riders.194 The captive audience problem is especially strong where ideological 
speech is involved. For the same reasons that the government cannot require 
citizens to salute the flag or engage in other ideological speech,195 the 
government may properly be wary of forcing ideological messages on 
unwilling viewers or even giving the appearance of doing so. Thus, the captive 
audience issue and the favoritism problem both implicate a more general 
interest in preventing the government from becoming involved in influencing 
the political process. In this respect, Lehman resembles Greer, in which the 
goal of regulation was also to maintain government neutrality in politics.

194. Id. at 304.
195. See Wooley v. Maynard, 430 U.S. 705, 714-15 (1977) (New Hampshire citizen may not be punished 

for obscuring ideological slogan on license plate); Board of Educ. v. Barnette, 319 U.S. 624, 642 (1943) 
(student may not be compelled to salute flag).

196. See Williams, supra note 18, at 45-46 (elaborating on interests to be balanced in similar situation of 
billboard controls: “Billboards offer nothing qualitatively unique as a forum and . . . impose themselves on 
their unwilling audience with inexorable force”).

197. 418 U.S. at 317-318 & n.10 (Brennan, J., dissenting). See generally L. Tribe, supra note 2, at 692.
198. As Professor Stone has pointed out, given the broad range of views that the City of Shaker Heights 

excluded from this forum, it is rather unlikely that invidious attitudes toward any particular viewpoint 
influenced the exclusion. Stone, supra note 2, at 112-14. For Professor Stone’s earlier views on Lehman, see 
id. at 275-80 (doubting validity of captive audience rationale and asserting that rationale improperly used 
to justify content regulation).

Given this government interest, the Court was not unreasonable in 
upholding the exclusion of campaign posters from Shaker Heights buses. 
With regard to the equal protection component of the proposed approach, a 
ban on political advertising is tailored to preventing any political entangle
ment problem. As for the balancing test, advertising space on mass transit 
vehicles is hardly such a critical forum that the state is constitutionally 
obligated to provide it.196 Somewhat more troublesome is the dissent’s 
argument in Lehman that the ban in effect favors certain viewpoints, such as 
cigarette ads over antismoking campaigns.197 In light of the relative unim
portance of the forum, however, to the extent the ban favors one viewpoint 
over another the effect is too inconsequential to give rise to serious concern.198

V. Conclusion

The time has come to reconsider present doctrines concerning content 
neutrality. When the cases sanctioning content regulation are examined, they 
do not turn out to be aberrations or to involve narrow exceptions from 
established doctrine. Instead, these cases fit into a coherent approach to the 
issue of content regulation—an approach that explains as well the cases in 
which such regulation has been disallowed. It consists of a middle-tier equal 
protection test, similar to that used in cases of discrimination on the basis of 
gender or illegitimacy, coupled with a controlled balancing test.

Behind every asserted first amendment doctrine lies a vision of the free 
society. The emerging approach to content regulation that I perceive 
embodies a vision that may be especially appropriate for the diffuse, 
pluralistic society of the United States in the 1980’s. This vision gives broad 
scope to individual freedom. Large areas—the institutional press and the 
traditional public forums of the streets and the parks—are left virtually free of 
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government control. In other areas, government intervention is cautiously 
allowed, but only when it is possible to accommodate pursuit of the 
government’s interests without jeopardizing the free flow of speech through 
the system as a whole. Thus, the goal is not only to create a system in which 
free expression can flourish, but also to respect the diverse needs of a complex 
society.199 This seems to me a respectable vision of a free society. Whether the 
vision will come to pass depends largely on the abilities and sensitivity of the 
legislators and judges who seek to translate it into reality.

199. See generally L. Tribe, supra note 2, at 679, 689-90. For an intriguing suggestion that maintaining 
a healthy system of free expression, while accommodating other values, may best be accomplished through 
intentionally disparate treatment of different media, see Bollinger, Freedom of the Press and Public Access: 
Toward a Theory of Partial Regulation of the Mass Media, 75 Mich. L. Rev. 1, 32-37 (1976).





NOTE

The “Good Cause” Exceptions: Danger to Notice 
and Comment Requirements Under the 
Administrative Procedure Act

The Environmental Protection Agency (EPA) is currently directing a 
combined effort by federal and state governments to combat air pollution. 
Under the mandate of the Clean Air Amendments of 1977 (CAA),1 the 
agency has set new standards and established workable programs to improve 
air quality in certain regions of the country.2 Recently, however, procedural 
challenges by major industries affected by the CAA have threatened to 
postpone implementation of these measures. The Third Circuit in Sharon 
Steel Corp. v. EPA3 and the Fifth Circuit in United States Steel Corp. v. EPA4 
struck down EPA designations of certain geographical areas as “nonattain
ment areas” because of the agency’s failure to follow the notice and comment 
procedures required by the Administrative Procedure Act (APA).5 Neverthe
less, in United States Steel Corp. v. EPA6 the Seventh Circuit declined to 
follow the lead of these two courts and upheld the EPA designations under 
the “good cause” exceptions to the notice and comment rulemaking require
ments. The Seventh Circuit found sufficient justification for applying the 
exceptions in the CAA itself, which required the EPA to implement its 
provisions under a tight schedule.7 Both the Third and Fifth Circuits rejected 
this view, insisting that the notice and comment requirement is too important 
to be avoided merely because of statutory deadlines.8

1. 42 U.S.C. §§ 7401-7642 (Supp. I 1977).
2. See generally Luneburg, The National Quest for Clean Air 1970-1978: Intergovernmental Problems 

and Some Proposed Solutions, 73 Nw. U.L. Rev. 397 (1978) (discussing problems of administering Clean 
Air Act Amendments).

3. 597 F.2d 377 (3d Cir. 1979).
4. 595 F.2d 207 (5th Cir. 1979).
5. 5 U.S.C. §§ 551-559(1976).
6. 605 F.2d 283 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 3450 (U.S. Jan. 14, 1980) (No. 79-486).
7. Id. at 286-89.
8. Sharon Steel Corp. v. EPA, 597 F.2d 377, 381 (3d Cir. 1979); United States Steel Corp. v. EPA, 595 

F.2d 207, 213 (5th Cir. 1979).
9. New Jersey v. EPA, No. 78-1392 (D.C. Cir., filed May 2, 1978); Columbus & Southern Ohio Elec. 

Co. v. Costle, No. 78-3097 (6th Cir. filed Apr. 28, 1978); see Circuit Clash Heartens EPA Air Enforcers, 
Legal Times of Wash., Aug. 20, 1979, at 17, col. 1.

This sharp difference of opinion among the circuits reveals a fundamental 
disagreement over the meaning of the good cause exceptions to the notice and 
comment requirements of the APA. In particular, the Seventh Circuit’s 
opinion in United States Steel Corp, represents a sharp break from existing 
authority because of its expansive reading of the exceptions. By expanding the 
scope of the exceptions to reach the circumstances of that case, the Seventh 
Circuit set a dangerous precedent that could jeopardize the notice and 
comment requirement itself. With at least two similar cases pending in the 
Sixth and District of Columbia Circuits,9 it is unclear whether future courts

765
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will follow the more traditional paths taken by the Third and Fifth Circuits or 
whether they will accept the Seventh Circuit’s broad reading of the good 
cause exceptions.

This Note examines the “good cause” exceptions to the notice and 
comment requirement in an effort to determine their scope and proper 
application. First, the Note briefly discusses the factual setting of the cases 
and the reasoning of the three circuits. It then outlines the ways in which 
other courts have applied the good cause exceptions and concludes that their 
approaches are generally much narrower in scope than that of the Seventh 
Circuit. The Note also investigates the application of a “harmless error” 
concept to the EPA’s failure to follow the required procedures and concludes 
that harmless error is inapplicable to such a serious departure from normal 
notice and comment procedures. Finally, the Note concludes that reversal of 
agency action when notice and comment procedures are wrongfully ignored is 
the only way to preserve the principle of public participation in agency 
rulemaking embodied in the APA.

The Steel Company Cases

Congress enacted the Clean Air Act in 197O10 11 instituting a major federal 
effort to combat an increasingly visible pollution problem. Difficulties in 
setting minimum standards, snags in implementing various aspects of the 
program, and chronic delay in reaching certain goals soon weakened the new 
legislation and indicated that the Act needed revision if it were ever to be 
effective.” The 1977 amendments to the Clean Air Act12 restructured certain 
programs, extended deadlines, and set new guidelines for pollution control 
while reemphasizing Congress’ commitment to protecting public health.13 
The amendments were designed to achieve a national standard of air quality 
by 1983.14

10. 42 U.S.C. §§ 1857-1858a (1970) (amending 42 U.S.C. §§ 1857-1858L (Supp. V 1970)). Although 
the 1970 “Act” was actually only a set of comprehensive amendments to an earlier statute, the 1970 
amendments are commonly referred to as the “Clean Air Act.” Hays, Clean Air: From the 1970 Act to the 
1977 Amendments, 17 Duq. L. Rev. 33, 33 (1978).

11. Hays, supra note 10, at 45. See generally 4 Ecology L.Q. 441 (1975) (symposium on Clean Air 
Amendments of 1970).

12. 42 U.S.C. §§ 7401-7642 (Supp. I 1977).
13. See Kramer, The 1977 Clean Air Act Amendments: A Tactical Retreat from the Technology Forcing 

Strategy? 15 Urb. L. Ann. 103, 109-14 (1978) (legislative history of amendments indicates that Congress 
did not intend to change earlier mandate that EPA was to exclude criteria unrelated to health in 
formulation of ambient air quality standards).

14. See 42 U.S.C. § 7502(a)(1) (Supp. I 1977) (December 31, 1982 set as deadline for attaining 
standards). Under some circumstances, areas will have an additional five years to reach the required air 
quality standards. Id. § 7502(a)(2).

15. See id. § 7409(a) (empowering Administrator to set air quality standards).
16. Id. §§ 7407(a), 7410(a)(1) (requiring states to submit state implementation plans).

The 1977 Clean Air Amendments directed the EPA to develop a joint 
federal-state program to attain the statutory goals. The agency was first 
required to set new national primary and secondary ambient air quality 
standards.15 Each state then had the responsibility of revising its state 
implementation plan (SIP) to meet those standards.16 As a first step in 
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revising SIPs to meet the new statutory requirements, the states were required 
to designate as “nonattainment areas” those regions within their borders that 
had not yet achieved the air quality standards within four months after 
passage of the CAA, and to submit to the EPA lists naming these regions.17 
Under the CAA, the EPA then had sixty days to study the lists, modify them 
if necessary, and publish them in the Federal Register as final designations.18 
These designations were an essential part of the plan to achieve a national 
standard of air quality by 1982 because nonattainment areas would be subject 
to much more stringent pollution control measures.19

17. Id. § 7407(d)(1) (outlining procedure for identifying nonattainment areas).
18. Id. § 7407(d)(2) (outlining EPA procedure for publishing nonattainment areas).
19. For example, § 7410(a)(2)(I) of the CAA limits construction of any major source of air pollution in 

a nonattainment area unless emissions are strictly controlled. Id.; see id. § 7502(b) (listing programs 
required to ensure ultimate compliance with air quality standards by nonattainment areas).

20. E.g., United States Steel Corp. v. EPA, 605 F.2d 283, 285 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 
3450 (U.S. Jan. 14, 1980) (No. 79-486); Sharon Steel Corp. v. EPA, 597 F.2d 377, 380 (3d Cir. 1979); 
United States Steel Corp. v. EPA, 595 F.2d 207, 211 (5th Cir. 1979).

21. 43 Fed. Reg. 8962 (1978) (EPA’s designation of nonattainment areas). The Seventh Circuit noted 
that the EPA’s failure to meet the statutory deadline may have been partly due to late submission by states 
other than Indiana. United States Steel Corp. v. EPA, 605 F.2d 283, 285 n.2 (7th Cir. 1979), cert, denied, 
48 U.S.L.W. 3450 (U.S. Jan. 14, 1980) (No. 79-486).

22. 605 F.2d at 285.
23. 43 Fed. Reg. 45,993 (1978) (EPA’s revised designations of nonattainment areas).
24. United States Steel Corp. v. EPA, 605 F.2d 283, 285 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 3450 

(U.S. Jan. 14, 1980) (No. 79-486); Sharon Steel Corp. v. EPA, 597 F.2d 377, 378 (3d Cir. 1979); United 
States Steel Corp. v. EPA, 595 F.2d 207, 210 (5th Cir. 1979).

25. 605 F.2d at 285; 597 F.2d at 378; 595 F.2d at 210. The informal rulemaking provisions of the APA 
require a statement of the time, place, and nature of the proceedings, reference to the legal authority under 
which the rule is proposed, and the substance of the rule to be discussed. 5 U.S.C. § 553(b) (1976). Section 
553(c) requires public opportunity to participate, while § 553(d) requires publication of the rule 30 days 
before its effective date. Id. § 553(c), (d); see 1 K. Davis, Administrative Law Treatise 590-93 (2d 
ed. 1978) (discussing notice and comment provisions of APA); B. Schwartz, Administrative Law 
165-75 (1976) (same).

26. United States Steel Corp. v. EPA, 605 F.2d 283, 286 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 3450 
(U.S. Jan. 14, 1980) (No. 79-486); Sharon Steel Corp. v. EPA, 597 F.2d 377, 379 (3d Cir. 1979); United 
States Steel Corp. v. EPA, 595 F.2d 207, 213 (5th Cir. 1979).

The states complied in all respects with their initial responsibilities under 
this program, submitting lists of nonattainment areas by the statutory 
deadline of December 5, 1977.20 Among the areas so designated were portions 
of the states where United States Steel, Youngstown Sheet and Tube, 
Republic Steel, Sharon Steel, and Bethlehem Steel operate steel works. The 
EPA published its own list, based upon the states’ lists, on March 3, 
1978—one month after the statutory deadline had passed.21 Although the list 
was published as “immediately effective,” the agency announced its willing
ness to accept public comment for a period of sixty days after promulgation.22 
After some modifications not affecting these specific areas, the EPA promul
gated final designations of nonattainment areas in the autumn of 1978.23

The steel companies filed petitions in federal courts seeking review and 
invalidation of the designations.24 They claimed that the promulgation of the 
designations as immediately effective without prior notice and opportunity 
for comment violated section 553 of the Administrative Procedure Act.25 The 
EPA countered by arguing that it had properly dispensed with prior notice 
and comment because it had good cause under the exceptions to section 553.26 
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The agency further asserted that even without a good cause justification, its 
failure to provide an opportunity for prepromulgation notice and comment 
was a harmless error and therefore should not invalidate the designations.27 

Prior notice of a proposed rule and an opportunity for comment by 
interested parties are fundamental parts of the rulemaking procedures under 
the APA.28 Several specific exceptions to this requirement for notice and 
comment are set forth in section 553(b). Agencies may dispense with notice 
and comment when “the agency for good cause finds (and incorporates the 
finding and a brief statement of the reasons therefor in the rules issued) that 
notice and public procedure thereon are impracticable, unnecessary, or 
contrary to the public interest.”29 A second “good cause” exception in section 
553(d)(3) provides that “the required publication or service of a substantive 
rule shall be made not less than 30 days before its effective date, except . . . 
(3) as otherwise provided by the agency for good cause found and published 
with the rule.”30 The EPA’s statement accompanying the designations of 
nonattainment areas cited the necessity of providing the states with immedi
ate guidance and the “tight schedule” imposed by Congress as making it 
“impracticable and contrary to the public interest” to hold notice and 
comment proceedings.31

The Third and Fifth Circuits found the EPA’s claim of an exception 
unconvincing. The Third Circuit noted that although Congress must have 
been aware of the potential difficulties arising from its tight deadlines, it did 
not exempt the CAA from the procedures of the APA.32 The court pointed 
out that the EPA could have published the state lists immediately after 
receipt, thus permitting comment while the agency reviewed and revised the 
lists.33 The Fifth Circuit similarly ruled that the mere existence of statutory

27. Sharon Steel Corp. v. EPA, 597 F.2d 377, 380 (3d Cir. 1979); United States Steel Corp. v. EPA, 595 
F.2d 207, 214-15 (5th Cir. 1979).

28. See Texaco, Inc. v. FPC, 412 F.2d 740, 744 (3d Cir. 1969) (notice and comment procedures enable 
agency to educate itself before establishing rules with force of law that have substantial impact on those 
regulated); Kelly v. United States Dep’t of Interior, 339 F. Supp. 1095, 1102 (E D. Cal. 1972) (30-day 
notice rule serves important interest by protecting right of citizens to present views to government agencies 
on matters affecting their lives).

29. 5 U.S.C. § 553(b)(B) (1976).
30. Id. § 553(d)(3).
31. United States Steel Corp. v. EPA, 605 F.2d 283, 286 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 3450 

(U.S. Jan. 14, 1980) (No. 79-486). The EPA stated:

The States are now preparing revisions to their State implementation plans (SIPs) as 
required by sections 110(a)(2)(I) and 172 of the Act. This enterprise, which must be 
completed by January 1, 1979, requires that the States have immediate guidance as to the 
attainment status of the areas designated under section 107(d). Congress has acknowledged 
this by imposing a tight schedule on the designation process and requiring EPA to promulgate 
the list within 180 days of the enactment of the amendments. Under these circumstances it 
would be impracticable and contrary to the public interest to ignore the statutory schedule 
and postpone publishing these regulations until notice and comment can be effectuated. For 
this good cause, the Administrator has made these designations immediately effective.

Id.
32. Sharon Steel Corp. v. EPA, 597 F.2d 377, 380 (3d Cir. 1979). The Third Circuit noted that 

“Congress nowhere recorded any express indication that the 1977 amendments should relieve the 
Administrator from the ordinary procedures set forth in the APA for rulemaking.” Id.

33. Id.
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deadlines was insufficient to merit an exception.34 Thus, because the agency 
had failed to demonstrate the impracticability of affording notice and 
comment, it could not justifiably avoid the procedural requirements of section 
553.35

34. United States Steel Corp. v. EPA, 595 F.2d 207, 213 (5th Cir. 1979).
35. Id.
36. United States Steel Corp. v. EPA, 605 F.2d 283, 287 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 3450 

(U.S. Jan. 14, 1980) (No. 79-486). The court noted that the early versions of the 553(b)(B) exception 
permitted avoidance of public participation if that process would be “impracticable because of unavoidable 
lack of time or other emergency.” Id. (citing S. Doc. No. 248, 79th Cong., 2d Sess. 140, 148, 157 (1946)). 
The subsequent version of the exception dropped the qualifying language, which the Seventh Circuit read 
to indicate that the exception had been broadened. 605 F.2d at 287.

37. Clay Broadcasting Corp. v. United States, 464 F.2d 1313 (5th Cir. 1972), rev'd on other grounds sub 
nom. National Cable Television Ass’n v. United States, ¿15 U.S. 336 (1974); Energy Reserves Group, Inc. 
v. FEA, 447 F. Supp. 1135 (D. Kan. 1978), rev’d on other grounds sub nom. Energy Reserves Group, Inc. v. 
DOE, 589 F.2d 1082 (Temp. Emer. Ct. App. 1978).

38. 605 F.2d at 287.
39. Id. at 287-88. The court further noted indications in the legislative history that petitioner United 

States Steel was among the specific offenders that Congress sought to cover, and indicated its reluctance to 
permit a delay that would “throw off the statutory scheme by almost two years.” Id. at 207 n.5.

40. Id. at 289.
41. Id.
42. Id. at 290; see 42 U.S.C. §§ 7401(a)(2), 7401(b)(1) (Supp. I 1977) (congressional findings and 

declaration of purpose noting danger to public health). The Seventh Circuit reprinted a chart that had 
appeared in the House Report on the CAA to demonstrate the “magnitude of the impact.” 605 F.2d at 288 
n.10 (citing H R. Rep. No. 294, 95th Cong., 1st Sess. 209, reprinted in [1977] U.S. Code Cong. & Ad. 
News 1077, 1288).

The Seventh Circuit was much more sympathetic to the EPA’s claim of 
good cause. The court first determined that Congress intended the 553(b)(B) 
exception to permit agencies to dispense with rulemaking procedures when 
statutory deadlines would make such procedures impracticable.36 Citing two 
other cases that permitted good cause exceptions under similar circum
stances,37 the Seventh Circuit concluded that the EPA’s action in promulgat
ing the already-late nonattainment designations fell into the same category.38 
According to the court, delay would not only have hindered the states in their 
development of revised implementation plans, but also would have frustrated 
Congress’ intent to overcome problems of chronic delay encountered under 
the original Act.39 The Seventh Circuit further held that even if the EPA’s 
actions were not justified by the impracticability standard of 553(b)(B), the 
agency nevertheless had good cause within the meaning of 553(d)(3).40 
Construing the good cause exception of section as broader than that of 
553(b)(B) because it lacks the latter’s qualifying language of “impracticable, 
unnecessary, or contrary to the public interest,”41 the court maintained that 
the health hazard posed by delay of state implementation plans provided 
sufficient good cause for the agency to dispense with prior notice and 
comment procedures.42

The three courts also addressed the EPA’s contention that, in any event, its 
failure to follow APA procedure was cured by solicitation of comments after 
the effective date of the challenged designations. The Third and Fifth Circuits 
quickly dispensed with this argument. The Third Circuit maintained that if 
such a procedure were permitted, “an agency could negate at will the 
Congressional decision that notice and an opportunity for comment must 
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precede promulgation.”43 Comments after promulgation, it continued, are 
ineffective and not likely to result in change.44 Similarly, the Fifth Circuit 
stressed that postpromulgation comment is not an adequate substitute for 
prepromulgation notice and comment because the former does not give the 
affected parties an “opportunity to participate in and influence agency 
decision making at an early stage, when the agency is more likely to give real 
consideration to alternative ideas.”45 In addition, the court noted that because 
the EPA’s action had “plainly affected” the decisionmaking process and an 
absence of prejudice from the procedural defect had not been shown, the 
failure to provide notice and comment could not be considered harmless 
error.46 Both courts set aside the designations and remanded to the EPA.47

43. Sharon Steel Corp. v. EPA, 597 F.2d 377, 381 (3d Cir. 1979).
44. Id.
45. United States Steel Corp. v. EPA, 595 F.2d 207, 214 (5th Cir. 1979). The court noted that if it were 

to allow the EPA to prevail on this point the provisions of section 553 would be virtually unenforceable: 
“An agency that wished to dispense with pre-promulgation notice and comment could simply do so, invite 
post-promulgation comment, and republish the regulations before a reviewing court could act.” Id. at 215.

46. Id.
M. 597 F.2d at 382; 595 F.2d at 218. The Third Circuit set aside only those specific designations 

challenged and only as applied to petitioners. 597 F.2d at 381; see notes 126-27 in/ra and accompanying 
text (discussing appropriate remedies for violations of notice and comment requirements).

48. United States Steel Corp. v. EPA, 605 F.2d 283, 290 (7th Cir. 1979), cert. denied, 48 U.S.L.W. 3450 
(U.S. Jan. 14, 1980) (No. 79-486).

49. 42 U.S.C. § 7607(d)(8), (9) (Supp. I 1977).
50. Although § 7407 is not included in the list of provisions to which § 7607(d)(9) applies, the court 

insisted that § 7407 is covered by this limitation. 605 F.2d at 290 & n.12; see notes 105-08 infra and 
accompanying text (discussing inapplicability of § 7607(d)(9) to § 7407).

51. 605 F.2d at 291.
52. Id. at 290. The Supreme Court denied certiorari. 48 U.S.L.W. 3450 (U.S. Jan. 14, 1980) (No. 79- 

486). Justice Rehnquist, joined by Justices White and Powell, dissented, arguing that the issues in the case 
“present a formidable candidate for review." Id. at 3451 (Rehnquist, J., with White & Powell, JJ., 
dissenting). Justice Rehnquist continued that “[t]he fact that the requirements of the Clean Air Act 

The Seventh Circuit, on the other hand, took a different approach to this 
issue and decided that even if the EPA did not comply with section 553 of the 
APA, the court did not have the power to reverse the agency’s action because 
of a jurisdictional limitation within the Clean Air Act.48 Section 7607(d)(9) 
places several restrictions on judicial review of the agency’s decisions on 
certain procedural matters. Under that provision, a court may reverse any 
action of an agency found to be “without observance of procedure required by 
law” if three requirements are met: 1) the failure to observe such procedure is 
arbitrary or capricious; 2) objection has been raised during the period for 
public comment; and 3) the errors “were so serious and related to matters of 
such central relevance to the rule that there is a substantial likelihood that the 
rule would have been significantly changed if such errors had not been 
made.”49 Applying section 7607(d)(9) to the case before it,50 the court 
reasoned that the EPA’s failure to offer prior notice and opportunity for 
comment was justified because serious time constraints had been imposed by 
the CAA, no objections to the procedure had been raised during the required 
time period, and the EPA’s willingness to modify its lists indicated that a 
prepromulgation comment period would not have changed the designations.51 
Accordingly, the court ruled that it lacked the authority to reverse, and 
upheld the EPA designations.52
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This brief presentation indicates fundamental disagreement in the circuits 
over the scope of the good cause exceptions to the notice and comment 
procedures of the APA. A close examination of the case law and the 
legislative history of the APA reveals that the Seventh Circuit’s expansive 
reading of the good cause exceptions is fundamentally flawed. Moreover, the 
court misapplied the judicial review section of the CAA and in so doing 
implied that the EPA’s failure to provide notice and comment was harmless 
error. As the next two sections will illustrate, the approaches of the Third and 
Fifth Circuits more closely follow accepted principles and thereby preserve 
the integrity of the APA’s public participation provision.

The “Good Cause” Exceptions

The interaction of the two good cause exceptions in section 553 of the 
Administrative Procedure Act has often been a point of confusion. In United 
States Steel Corp, the Seventh Circuit contended that the EPA could have 
relied on the good cause exception in either section 553(b)(B) or section 
553(d)(3) and asserted that even if the EPA did not meet the requirements of 
section 553(b)(B), it clearly met the broader good cause exception in section 
553(d)(3).53 This approach is inconsistent with the terms of the APA. The two 
exceptions are not alternative escape clauses, but rather are exceptions to two 
distinct procedural requirements of section 553.

virtually swim before our eyes is not a rational basis under those circumstances for refusing to exercise our 
discretionary jurisdiction.” Id.

53. 605 F.2d at 286.
54. 5 U.S.C. § 553(b) (1976).
55. Id. § 553(b)(B).
56. Id. § 553(d). In its report on the APA the Senate Judiciary Committee noted that subsection (d) 

“does not provide procedures alternative to notice and other public proceedings required by the prior 
subsections of this section [553(b) and (c)J .... Where public procedures are omitted as authorized in 
certain cases, [subsection (d)] does not thereby become inoperative.” S. Doc. No. 248, 79th Cong., 2d Sess. 
201 (1946).

57. S. Doc. No. 248, supra note 56, at 201. The Senate report explains that a 30-day delay in the 
effective date “will afford persons affected a reasonable time to prepare for the effective date of a rule or 
rules or to take any other action which the issuance of rules may prompt.” Id.

58. 5 U.S.C. § 553(d)(3) (1976).

Section 553(b) requires an agency contemplating the adoption of a new rule 
to give notice of the proposed rule and to provide an opportunity for 
interested parties to comment.54 This requirement allows the public to 
participate in the rulemaking prior to the agency’s adoption of the rule. If an 
agency can show good cause under the 553(b)(B) exception, it may be excused 
from the notice and comment requirements of section 553(b).55 The agency is 
still subject, however, to the requirements of section 553(d), which mandate 
that an adopted rule be published thirty days before its effective date.56 This 
provision gives affected parties an opportunity to prepare for the rule and to 
petition for reconsideration.57 Only when an agency can show good cause 
under 553(d)(3) may its rule become immediately effective.58

When an agency promulgates a regulation as immediately effective without 
notice and opportunity for comment as the EPA did, it has violated both of 
the above requirements and must prove “good cause” under both exceptions. 
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The Seventh Circuit in United States Steel Corp, did not distinguish between 
these two requirements; indeed many courts fail to make the necessary 
distinction and incorrectly refer to both provisions simply as the “thirty-day 
notice requirement.”59 This failure does not ordinarily affect the outcome of a 
case, because an agency will normally rely on the same circumstances to 
establish “good cause” under both exceptions. The outcome could be affected, 
however, if the reviewing court views the two exceptions as requiring different 
elements of proof.

As noted above, the Seventh Circuit held that the good cause exception of 
553(d)(3) is broader than that of section 553(b)(B) because the former lacks 
the qualifying language of section 553(b)(B), which sets forth specific 
instances of good cause.60 At least two commentators have asserted, however, 
that the scope of the two exceptions is approximately the same.61 The Seventh 
Circuit further contended that because 553(d)(3) dispenses only with prior 
notice and comment, whereas 553(b)(B) dispenses with notice and comment 
entirely, 553(d)(3) was intended to encompass more situations than 
553(b)(B).62 Such reasoning ignores the fact that 553(d)(3) does not relate to 
notice and comment at all, but rather to publication of a new rule thirty days 
prior to its effective date. Furthermore, the Seventh Circuit cited no authority 
for its novel interpretation.63 The better approach is to treat the two good 
cause standards as similar in scope, but as applying to different requirements 
of the rulemaking process.

59. United States v. Gavrilovic, 551 F.2d 1099, 1104 n.9 (8th Cir. 1977) (several courts have incorrectly 
interpreted 30-day notice requirement of § 553(d) as integral aspect of preadoption notice and comment 
requirements of § 553(b) and (c)); see, e.g., Shell Oil Co. v. FEA, 527 F.2d 1243, 1248 (Temp. Emer. Ct. 
App. 1975) (general discussion of § 553 without separately identifying requirements and exceptions); 
Nader v. Sawhill, 514 F.2d 1064, 1068-69 (Temp. Emer. Ct. App. 1975) (same); Kelly v. United States 
Dep’t of Interior, 339 F. Supp. 1095, 1102 (E.D. Cal. 1972) (referring to both requirements as “30-day 
comment” requirement).

A good example of this confusion appears in Reeves v. Simon, 507 F.2d 455 (Temp Emer. Ct. App. 
1974), cert, denied, 420 U.S. 991 (1975). At issue was a Federal Energy Office regulation that prohibited 
gas station operators from giving preferential treatment to regular customers during a gasoline shortage. 
Id. at 457. The regulation was promulgated without notice and opportunity for comment and was made 
effective immediately. Id. at 458. The court cited the language of § 553(d)(3)—the provision requiring 30- 
day notice—and discussed the urgency brought about by the national emergency as a justification for 
making the regulation immediately effective. Id. at 458-59. Accordingly, the court excused the agency from 
the “30 day notice requirement” under the good cause exception of 553(b)(B) rather than 553(d)(3). Id.

The notice and comment period actually has no time limitation in the APA. The 30 day limitation 
occurs only after the rule has been adopted by the agency and is not an aspect of the “prepublication 
dialogue between the public and the agency.” United States v. Gavrilovic, 551 F.2d at 1104 n.9.

60. United States Steel Corp. v. EPA, 605 F.2d 283, 289 (7th Cir. 1979), cert, denied, 48 U.S.L.W. 3450 
(U.S. Jan. 14, 1980) (No. 79-486); see notes 39-41 supra and accompanying text.

61. 1 K. Davis, supra note 25, at 590 (good cause exceptions have roughly same meaning); Bonfield, 
Public Participation in Federal Rulemaking Relating to Public Property, Loans, Grants, Benefits, or 
Contracts, 118 U. Pa. L. Rev. 540, 599-600 (1970) (§ 553(d)(3) exception should be construed to be as 
broad, but no broader, than that of § 553(b)(B); legislative history supports conclusion that two exceptions 
should be treated alike).

62. 605 F.2d at 289-90.
63. The court did cite the legislative history of 553(d)(3), which interprets the exception to allow a rule 

to become operative in less than 30 days because of “demonstrable urgency of the conditions they are 
designed to correct.” Id. at 290 (citing S. Doc. No. 248, supra note 56 at 260). The court read this phrase to 
mean that 553(d)(3) permits findings of good cause in more situations than 553(b)(B). Id. at 290. It is not 
apparent, however, that the phrase is more expansive than the “unnecessary, impracticable, or contrary to 
the public interest” language of 553(b)(B).
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Although the scope of each individual clause may not be clear, it is evident 
that the exceptions to section 553 should be read narrowly64 and that an 
agency should not be able to circumvent the provisions of the APA at its 
convenience.65 The legislative history of the Act, moreover, indicates congres
sional disapproval of the use of the exemptions as “escape clauses.” As the 
Senate Judiciary Committee Report on the APA noted, “[t]he exemption of 
situations of emergency or necessity is not an ‘escape clause’ in the sense that 
any agency has discretion to disregard its terms or the facts. A true and 
supported or supportable finding of necessity or emergency must be made and 
published.”66 This explanation supports the position that the exceptions to 
section 553 apply only to situations of clear urgency. That same committee 
defined the term “impracticable” as “a situation in which the due and 
required execution of the agency functions would be unavoidably prevented 
by its undertaking public rule-making proceedings.”67 68

64. See, e.g., United States Steel Corp. v. EPA, 595 F.2d 207, 214 (5th Cir. 1979) (553(b)(B) exception 
should be read narrowly; exception is safety valve to be used only when delay would cause serious harm); 
American Iron & Steel Inst. v. EPA, 568 F.2d 284, 291-92 (3d Cir. 1977) (553(b)(B) exception must be 
narrowly construed; court-ordered deadline does not constitute “good cause” within 553(b)(B) exception 
when EPA aware of deadline three years in advance); Nader v. Sawhill, 514 F.2d 1064, 1069 (Temp. Emer. 
Ct. App. 1975) (court reluctant to apply good cause exceptions even in “calamitous circumstances”).

65. See note 45 supra.
66. Sen. Doc. No. 248, supra note 58, at 200.
67. Id. The Seventh Circuit cited this interpretation to support its reading of the 553(b)(B) exception. 

605 F.2d at 287. It is unlikely, however, that providing notice and an opportunity for comment after the 
EPA received lists from the states would have “unavoidably prevented” the EPA from executing its 
function.

The Fifth Circuit in declining to apply the good cause exception maintained that the exception was a 
“safety valve to be used where delay would do real harm.” United States Steel Corp. v. EPA, 595 F.2d at 
214 (footnote omitted). The Seventh Circuit reasoned, however, that the “mortality and illness resulting 
from continued high levels of air pollution constituted ‘real harm.’ ” 605 F.2d at 288 & n.10.

68. 514 F.2d 1064 (Temp. Emer. Ct. App. 1975).
69. Id. at 1065.
70. Id. at 1065, 1068-69.
71. Id. at 1068. The plaintiff claimed that permitting use of the good cause exception under such 

circumstances would render § 553 meaningless. Id.

Courts have consistently demanded some showing of emergency to justify a 
failure to grant full opportunity for public participation in rulemaking. For 
instance, in Nader v. Sawhillb& the plaintiff brought suit challenging an action 
of the Cost of Living Council that resulted in a one dollar per barrel increase 
in the allowable price of crude oil.69 The Council made the price increase 
immediately effective and provided no notice or opportunity for comment.70 
The court reluctantly permitted the regulations to stand, noting that in view 
of the Arab oil embargo, thirty-day notice of the price increase would have 
adversely affected the market during a very difficult supply period.71 The 
court stressed, however, that failure to observe notice and comment proce
dures will rarely be tolerated:

[W]e warn that repeated technical noncompliance will not be 
tolerated. Moreover, we stress categorically that our resolution of 
the procedural issues herein is founded upon the unique circum
stances in which this price increase was formulated. Assuming less 
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calamitous circumstances, we fully expect that any future decisions 
will take the utmost advantage of full and open public comment.72

72. Id. at 1069.
73. See Shell Oil Co. v. FEA, 527 F.2d 1243, 1248 (Temp. Emer. Ct. App. 1975) (good cause did not 

exist despite emergency created by expiration of Economic Stabilization Act and consequent rent decontrol 
when FEA could have foreseen expiration); Reeves v. Simon, 507 F.2d 455, 458-59 (Temp. Emer. Ct. App. 
1974) (regulations made immediately effective without notice or opportunity for comment upheld; long 
lines and violence resulting from gas shortage required immediate action), cert, denied. 420 U.S. 991 
(1975).

74. 523 F.2d 1404 (Temp. Emer. Ct. App. 1975) (per curiam).
75. Id. at 1405.
76. Consumers Union of the United States, Inc. v. Sawhill, 393 F. Supp. 639, 641 (D.D.C. 1975), off d 

per curiam sub nom. Consumers Union of the United States, Inc. v. Zarb, 523 F.2d 1404 (Temp. Emer. Ct. 
App. 1975).

77. 499 F.2d 1321 (Temp Emer. Ct. App. 1974), cert, denied, 419 U.S. 896 (1975).
78. Id. at 1332-33 (court assumed, arguendo, that Presidential Executive order subject to § 553 

requirements); see United States v. Great Atl. & Pac. Tea Co., 342 F. Supp. 272, 277 (D. Md. 1972) 
(regulations promulgated under Economic Stabilization Act upheld).

79. See text accompanying note 67 supra (quoting language of Senate Judiciary Committee report on 
APA).

The court’s reluctance to approve invocation of the good cause exception in 
the face of a national emergency such as a gasoline shortage, when time was of 
the essence and notice and comment procedures could clearly have damaged 
agency ability to act effectively, indicates the degree of urgency required to 
establish good cause.73 74 Significantly, in Consumers Union of the United States, 
Inc. v. Zarb1A the Temporary Emergency Court of Appeals affirmed the 
district court’s invalidation of a gasoline price regulation promulgated by the 
Federal Energy Administration without notice and opportunity for com
ment.75 In finding the regulation invalid, the district court had noted that 
because the FEA had six months to act, “the emergency gasoline shortage 
. . . [did] not . . . rise to the level of ‘good cause’ . . . .”76 77

Although perhaps the most dramatic example, the 1973-74 gas crisis is not 
the only situation in which section 553 exceptions have been upheld. The 1971 
wage-price freeze is another example of an urgent situation when administra
tive action was permitted without notice and opportunity for comment. In 
DeRieux v. Five Smiths, Inc.11 the Temporary Emergency Court of Appeals 
upheld price controls, noting that “[h]ad advance notice issued, it is apparent 
that there would have ensued a massive rush to raise prices . . . before the 
freeze deadline,” contributing to a “growing spiral of inflation.”78 These 
administrative actions were upheld not only because they were in response to 
sudden, unforeseeable crises, but also because advance notice would have 
seriously harmed the “due and required execution of the agency functions.”79

The CAA’s mandate to the EPA did not create an emergency. The EPA 
designations were not stopgap measures to deal with a national crisis, but part 
of a step-by-step program implementing a legislative scheme. Although 
pollution certainly poses a health hazard to the public, it is not the type of 
hazard requiring immediate and drastic action. Advance notice would not 
have prevented the agency from carrying out its required functions. It is 
unlikely that polluters would take advantage of the thirty-day delay to pollute 
as much as possible or that pollution during the delay would create a national 
emergency. Even though the Seventh Circuit insisted that “the continuous 



1980] Administrative Law 775

adverse impact on health that any further delays would entail”80 was a 
relevant factor in its decision, the listing of certain regions of the country as 
having failed to attain minimum air quality standards cannot accurately be 
characterized as a response to an emergency situation.

80. United States Steel Corp. v. EPA, 605 F.2d at 288-89 & n.10. The Seventh Circuit criticized the 
Fifth Circuit’s decision in United States Steel Corp. v. EPA, 595 F.2d 207, (Sth Cir. 1979), for its failure to 
recognize this hazard. The Fifth Circuit cited cases such as Reeves v. Simon, 507 F.2d 455 (Temp. Emer. 
Ct. App. 1974), cert, denied, 420 U.S. 991 (1975), to demonstrate that the exceptions were meant as “an 
important safety valve to be used where delay would do real harm.” 595 F.2d at 214 & n. 15. The Seventh 
Circuit countered: “We are at a loss to understand how gas shortages and fistfights constitute ‘real harm' 
whereas mortality and illness resulting from continued high levels of air pollution do not.” 605 F.2d at 289 
n.10. The Seventh Circuit’s reasoning overlooks the notions of emergency and immediacy underlying the 
Fifth Circuit’s notion of “real harm.”

81 605 F.2d at 287 (citing Clay Broadcasting Corp. v. United States, 464 F.2d 1313 (5th Cir. 1972), 
rev'd on other grounds sub nom. National Cable Television Ass’n v. United States, 415 U.S. 336 (1974) and 
Energy Reserves Group, Inc. v. FEA, 447 F. Supp. 1135 (D. Kan. 1978), rev'd on other grounds sub nom. 
Energy Reserves Group, Inc. v. DOE, 589 F.2d 1082 (Temp. Emer. Ct. App. 1978)).

82. 464 F.2d 1313 (5th Cir. 1972), rev'd on other grounds sub nom. National Cable Television Ass’n v. 
United States, 415 U.S. 336 (1974).

83. Id. at 1320.
84. Id. at 1316-17.
85. Id. at 1320. To prorate the fees properly, the agency needed a first-of-the-month effective date. Id.
86. The court may also have been influenced by the fact that there was only a seven-day discrepancy 

between the publication date required by the APA and the actual publication date.
87.447 F. Supp. 1135 (D. Kan. 1978), rev'd on other grounds sub nom. Energy Reserves Group, Inc. v. 

DOE, 589 F.2d 1082 (Temp. Emer. Ct. App. 1978).
88. Id. at 1150.
89. 514 F.2d 1064, 1068-69 (Temp. Emer. Ct. App. 1975).

In claiming a good cause exception, the EPA stressed that tight statutory 
deadlines in the CAA made immediate action necessary and notice and 
comment proceedings impracticable. Time pressures become critical in an 
emergency situation when delay can have an effect substantially more serious 
than that of merely missing a statutory deadline. Some courts have permitted 
exceptions when the time-constraints argument was raised, but this claimed 
need for rapid implementation due to statutory deadlines has rarely succeeded 
as the sole ground for an exception. The Seventh Circuit cited two cases as 
authority for granting an exception when necessitated by a tight statutory 
schedule,81 but on close examination neither is persuasive. In Clay Broadcast
ing Corp. v. United States* 2 the Fifth Circuit upheld under the good cause 
exception the FCC’s new cable television fee schedules, notwithstanding the 
agency’s failure to publish the schedules thirty days prior to their effective 
date.83 The fee schedules were published on July 8 to become effective twenty- 
three days later.84 Although the court noted that Congress wanted the fee 
schedules to take effect as quickly as possible, it further supported its decision 
by explaining that there had already been widespread notice during the 
prepromulgation notice and comment period and that a first-of-the-month 
effective date was required for administrative purposes.85 Clearly the Clay 
Broadcasting decision did not rest solely on the time constraints imposed by 
statutory deadlines.86 * The Seventh Circuit also cited Energy Reserves Group, 
Inc. v. FEA,* 1 a district court case that stressed not only the need for 
expeditious promulgation, but also the emergency nature of the petroleum 
allocation program under which the challenged regulations arose.88 89 As in 
Nader v. Sawhill,* 9 the court feared that oil might be kept off the market in 
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anticipation of a price increase.90 91 Thus, in both cases relied upon by the 
Seventh Circuit, considerations other than statutorily mandated deadlines 
were important in establishing good cause exceptions.

90. 447 F. Supp. at 1150.
91. 477 F.2d 495 (4th Cir. 1973).
92. Id. at 499.
93. Id. at 499-500.
94. Id. at 502-03; see Duquesne Light Co. v. EPA, 481 F.2d 1, 8 (3d Cir. 1973) (following rationale of 

Appalachian Power but finding state hearings inadequate), vacated and remanded, 427 U.S. 902 (1976).
95. 595 F.2d at 213. In his dissent to the denial of certiorari to the Seventh Circuit in the United States 

Steel Corp, case, Justice Rehnquist pointed out that “(i]n the area of environmental regulation . . . tight 
statutory schedules are both quite common and frequently unmet.” 48 U.S.L.W. 3450 (U.S. Jan. 14, 1980) 
(No. 79-486) (Rehnquist, J., with White & Powell, JJ., dissenting). He continued that because of the split of 
opinion among the circuits, the effect of the denial of certiorari would be that persons in different parts of 
the country would be entitled to different procedural protections when rules are promulgated under 
statutory deadlines. Id. at 3450-51.

96. 595 F.2d at 214; see National Nutritional Foods v. Kennedy, 572 F.2d 377, 385 (2d Cir. 1978) (even 
though Congress mandated immediate change in FDA vitamin regulations, agency did not have good 
cause to avoid notice and comment); American Iron & Steel Inst. v. EPA, 568 F.2d 282, 292 (3d Cir. 1977) 
(court-ordered deadlines insufficient to constitute good cause).

97. See, e.g., National Nutritional Foods v. Kennedy, 572 F.2d 377, 385 (2d Cir. 1978) (agency had been 
working on regulations for 14 years and had extended its own deadline); American Iron & Steel Inst. v. 
EPA, 568 F.2d 282, 292 (3d Cir. 1977) (agency had been aware of upcoming deadline for two and one-half 
years); Shell Oil Co. v. FEA, 527 F.2d 1243, 1248 (Temp. Emer. Ct. App. 1975) (agency delayed 
promulgating regulations and thus compelled interested parties to litigate in order to comment); 
Consumers Union of the United States, Inc. v. Sawhill, 393 F. Supp. 639, 641 (D.D.C. 1975) (agency aware 
for 16 months of prospect of unleaded gasoline on market), aff d per curiam sub nom. Consumers Union of 
the United States v. Zarb, 523 F.2d 1404 (Temp. Emer. Ct. App. 1975). The legislative history of the APA 
notes that § 553 "requires agencies to proceed with the convenience or necessity of the people affected as 
the primary consideration, so that an agency may not itself be dilatory and then issue a rule requiring 
compliance forthwith.” S. Doc. No. 248, supra note 56, at 359.

Another case on the issue of restrictive statutory time constraints not relied 
on by the Seventh Circuit arose in a context similar to that of the steel 
company cases. In Appalachian Power Co. v. EPAgi the plaintiff sought review 
of a state implementation plan developed under the 1970 Clean Air 
Amendments.92 The company argued that although hearings had been held 
by state authorities, the plan was void because the EPA had not conducted 
hearings of its own.93 The court held that adequate state hearings made 
further federal hearings unnecessary, particularly when “Congress had 
determined that expedition was demanded by urgent considerations of health 
and the general welfare.”94 Once again a restrictive statutory schedule alone 
did not merit the exception.

As the Fifth Circuit noted in its United States Steel Corp, case, “the mere 
existence of deadlines for agency action, whether set by statute or court order, 
does not in itself constitute good cause. . . .”95 Courts view the notice and 
comment requirement as too important to be circumvented in this fashion.96 
In fact, an agency’s failure to adhere to deadlines or its own delay in carrying 
out required procedures has at times contributed to the invalidation of agency 
regulations.97 In the steel company cases, the EPA missed one deadline when 
it promulgated its nonattainment list one month late, a fact that may have 
influenced the Fifth Circuit in its decision to strike down the designations, 
court remarked that the agency “did not regard the statutory deadline as 
sacrosanct, since the nonattainment list was not published until a full month 
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after the deadline”98 and rejected the EPA’s argument that the CAA’s tight 
schedule required immediate action.99

98. 595 F.2d at 213-14.
99. Id.
100. Sharon Steel Corp. v. EPA, 597 F.2d 377, 380 (3d Cir. 1979); United States Steel Corp. v. EPA, 595 

F.2d 207, 213 (5th Cir. 1979).
101. The EPA actually took about 120 days to review comments received after promulgation. Sharon 

Steel Corp. v. EPA, 597 F.2d 377, 380 (3d Cir. 1979). The Seventh Circuit criticized the presumption that 
90 days would have been sufficient, insisting that there was “no reason to adopt this apparent presumption 
that the EPA was dilatory or inefficient in reviewing the comments.” United States Steel Corp. v. EPA, 605 
F.2d at 288 n.7.

102. Sharon Steel Corp. v. EPA, 597 F.2d at 380. The April 15 list would have missed the statutory 
deadline by two months. As the Third Circuit noted, however, the EPA’s March 3 promulgation was itself 
one month late. Id. at 380 n.7. Thus, the difference between the statutory timetable mandated by the APA 
and that followed by the EPA was only one month. This fact weakens the Seventh Circuit's assertion of 
urgency.

103. Id. at 380.
104. See Community Nutrition Inst. v. Butz, 420 F. Supp. 751, 755 (D.D.C. 1976) (health related 

standards, in particular, require public input); Natural Resources Defense Council, Inc. v. SEC, 389 F. 
Supp. 689, 700 (D.D.C. 1974) (notice requirement must be liberally interpreted when environmental 
protection at issue).

The time constraints in the CAA did not bar notice and comment 
proceedings completely. As both the Third and Fifth Circuits noted, the EPA 
could have published the state lists a proposed rule during the ten days after 
December 5, 1977 and could have held a comment period until the middle of 
January.100 Even assuming that the agency would have needed ninety days to 
review the comments received,101 a final list of nonattainment designations 
could have been issued by April 15, 1978.102 This scenario would have 
provided the states one less month for preparing implementation plans than 
than they received under the EPA’s procedure, but because they would have 
received notice in early December 1977 of possible inclusion in the list of 
nonattainment areas, they could have then begun drawing up revised state 
implementations plans.103

In short, the Third and Fifth Circuits correctly decided that the EPA failed 
to show circumstances rising to the level of good cause necessary to 
circumvent the notice and comment requirements of the APA. As a review of 
the cases illustrates, the narrow statutory exceptions are to be used primarily 
in emergency situations or other unusual circumstances when the public 
interest clearly requires immediate action. The notice and comment require
ment should be interpreted liberally to protect the public and improve the 
quality of agency decisions.104 When the only “good cause” shown is a series 
of deadlines imposed by Congress and the possible worsening of a chronic 
health problem, a decision to uphold agency action taken without notice and 
comment procedures is unwarranted.

Judicial Review—The Doctrine of Harmless Error

Even if the EPA did not comply with the requirements of section 553, the 
question remains whether this procedural flaw warrants judicial reversal of 
the nonattainment designations. The three circuits took different approaches 
in addressing this issue: the Seventh Circuit relied on a limitation on judicial 
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review embodied in the CAA, while the Third and Fifth Circuits applied the 
harmless error doctrine. An examination of the CAA statutory limitation 
applied by the Seventh Circuit demonstrates its inapplicabilty to the situation 
presented by the steel company cases.

The Seventh Circuit held that the failure to follow section 553 procedures 
did not warrant reversal under section 7607(d)(9) of the CAA.105 This 
analysis fails, however, because the provisions of section 7607(d)(9) do not 
apply to the designations of nonattainment areas. Section 7607(d)(1) specifi
cally lists the portions of the CAA to which it applies, and section 7407, 
which mandates the designation of nonattainment areas, is not among 
them.106 The Seventh Circuit asserted that section 7407 is implicitly covered 
under section 7607(d)(9) because the designation of nonattainment areas is a 
prerequisite to the execution of other sections of the Act to which the review 
limitations of section 7607(d) explicitly apply.107 The court’s reasoning 
renders 7607(d)(1) meaningless because nearly every section of the CAA is 
arguably necessary for the implementation of one or more of the sections 
specifically covered. If Congress had intended 7607(d)(9) to govern all actions 
taken under the CAA, it would not have specified thirteen sections of the 
statute to which 7607(d)(9) applies. The Seventh Circuit’s reliance on this 
subsection to bar judicial review appears misplaced.108

105. United States Steel Corp. v. EPA, 605 F.2d at 290-91; see 42 U.S.C. § 7607(d)(9) (Supp. I 1977). 
Section 7607(d)(9) provides for judicial reversal of agency action when the agency’s failure to conform to 
prescribed procedures is arbitrary or capricious if objection to the procedural violation is raised during the 
public comment period, and the violation relates to matters of such central relevance that there is a 
substantial likelihood that the promulgated rules would have been different had proper procedures been 
followed. Id.

106. Id. § 7607(d)(1).
107. United States Steel Corp. v. EPA, 605 F.2d at 290 n.12 (nonattainment designations arguably 

included under section providing for promulgation of implementation plans).
108. Neither the Third nor the Fifth Circuits mentioned § 7607(d)(9) in their carefully reasoned 

opinions. Dissenting to the denial of certiorari in United States Steel Corp., Justice Rehnquist argued that 
the Seventh Circuit “went well beyond the statutory language” in extending this limitation on review to all 
actions under the Clean Air Amendments. 48 U.S.L.W. 3450, 3451 (U.S. Jan. 14, 1980) (No. 79-486) 
(Rehnquist, J., with White & Powell, JJ., dissenting). He further noted that such a ruling creates two 
Administrative Procedure Acts, one for the EPA and one for all other agencies. Id.

109. 48 U.S.C. § 7607(d)(9) (Supp. I 1979).
110. United States Steel Corp. v. EPA, 605 F.2d at 291 (“[W]e cannot say that the rule under review 

would have been any different if notice and comment had occurred before the effective date.").

Even if section 7607(d)(9) does apply to the nonattainment designations, 
the EPA’s action must still be reversed under the guidelines contained in that 
section.109 First, the EPA acted arbitrarily in failing to hold notice and 
comment proceedings when it had sufficient time to do so. Second, although 
the steel companies failed to raise an objection to the procedures during the 
postpromulgation comment period, it would be unfair to penalize the 
companies for their inaction when the failure to provide a prepromulgation 
comment period was the action at issue. Finally, there is no way of knowing 
what form the designations would have assumed had a comment period been 
held before promulgation. That the EPA made some modifications after the 
postpromulgation comment period does not render the violation any less 
serious. Although the Seventh Circuit insisted that the results would have 
been the same,110 it would be just as reasonable to assume that even more 
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modifications in the designations would have been made had proper proce
dures been followed.

The statutory argument was not addressed by the other two courts; rather 
the EPA relied unsuccessfully on the doctrine of harmless error111 as applied 
to judicial review of administrative action.112 Courts generally defer to the 
judgment of administrative agencies in the execution of their delegated 
duties113 and rarely reverse decisions because of minor technical flaws that 
have no bearing on the final outcome of the challenged action. To be 
harmless, the error must not have prejudiced the party entitled to observance 
of the procedure.114 Courts have held harmless errors that resulted when 
agencies delayed certain action,115 made errors in subsidiary findings,116 and 
failed to explain the grounds of decisions.117 They have reached the same 
conclusion when there was no showing that such actions materially affected 
the outcome.118 When the Fifth Circuit applied this standard to the EPA’s

111. See Sharon Steel Corp. v. EPA, 597 F.2d 377, 380-81 (3d Cir. 1979) (procedural violation not 
harmless error because rulemaker less receptive to argument in postpromulgation comment proceeding 
and because challenged nonattainment designations would have some effect on companies’ current plans 
for construction); United States Steel Corp. v. EPA, 595 F.2d 207, 214-15 (5th Cir. 1979) (procedural 
violation not harmless error because agency less likely to consider alternative ideas in postpromulgation 
comment proceeding; harmless error doctrine inapplicable to review of agency action unless mistake had 
no bearing on procedure used).

112. Section 10(e) of the Administrative Procedure Act provides that “due account shall be taken of the 
rule of prejudicial error” injudicial review of agency action. 5 U.S.C. § 706 (1976); see Unification Church 
v. Attorney Gen., 581 F.2d 870, 873 (D.C. Cir.) (doctrine of harmless error applied to sustain deportation 
orders of alien religious “trainees” despite violation of regulation by Commissioner of Immigration and 
Naturalization Service when orders reconsidered after violation rectified), cert, denied, 439 U.S. 828 
(1978).

113. See Alabama Ass’n of Ins. Agents v. Board of Governors of the Fed. Reserve Sys., 533 F.2d 224, 
236-37 (5th Cir. 1976) (bank regulation upheld against challenge alleging insufficient statement of basis 
and purpose when Board’s reasoning discernible from record and regulation limited to single factual and 
legal determination), cert, denied, 435 U.S. 904 (1978); Greater Boston Television Corp. v. FCC, 444 F.2d 
841, 851 (D.C. Cir. 1970) (FCC’s application of new license renewal criteria upheld; court will exercise 
restraint if agency has performed fundamental task of reasoned decisionmaking), cert, denied, 403 U.S. 923 
(1971).

114. Compare EEOC v. Kimberly-Clark Corp., 511 F.2d 1352, 1360 (6th Cir. 1975) (EEOC’s failure to 
give employer notice that conciliation of employment discrimination charge had failed not prejudicial error 
when defendant rejected proposed conciliation agreement and was apprised of imminence of suit on 
substantially identical charges) and Mandel v. Simon, 493 F.2d 1239, 1240 (Temp. Emer. Ct. App. 1974) 
(per curiam) (some inaccuracies in data used in initial formulation of petroleum allocation scheme 
insufficient to invalidate allocation program when administrators neither arbitrary nor capricious and 
made good faith effort to correct inequalities) with Braniff Airways, Inc. v. CAB, 379 F.2d 453, 466 (D.C. 
Cir. 1967) (use of erroneous findings prejudicial error; error harmless only if no bearing on procedure used 
and not fundamental to ultimate decision).

115. See EEOC v. Exchange Security Bank, 529 F.2d 1214, 1216-17 (5th Cir. 1976) (in absence of 
evidence of prejudice, proceeding on charge of racial discrimination not barred because of delay in notice 
and investigation of charge); Chromcraft Corp. v. EEOC, 465 F.2d 745, 746-47 (5th Cir. 1972) (in absence 
of showing of prejudice, agency proceeding not barred because of delay in serving notice of employment 
discrimination charge when delay due to backlog of complaints and risk of interim reprisals).

116. See Delta Airlines, Inc. v. CAB, 564 F.2d 592, 598 (D.C. Cir. 1977) (affirming administrative law 
judge’s award of air route when factual errors not material to decision).

117. See Seacoast Anti-Pollution League v. Costle, 597 F.2d 306, 311 (1st Cir. 1979) (administrator's 
failure to explain decision not reversible error per se; decision upheld when findings crucial to decision 
were within administrator’s discretion or plainly supported by record and when decision not challenged on 
merits).

118. See, e.g.. Doe v. Hampton, 566 F.2d 265, 277-78 (D.C. Cir. 1977) (ex parte introduction of second 
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action, it pointed out that “the Agency’s error plainly affected the procedure 
used, and we cannot assume that there was no prejudice to petitioners.”* 119 

Permitting agencies to evade notice and comment requirements by holding 
postpromulgation comment periods threatens the very essence of the APA.120 
Courts generally disfavor post hoc notice and comment procedures,121 and 
neither the Third nor Fifth Circuit accepted the EPA’s postpromulgation 
comment period as a cure for the procedural lapse. When a comment period is 
held after a rule is made final, interested parties must come before the agency 
“hat-in-hand” to attempt to amend agency decisions.122 This procedure is 
likely to be viewed as a waste of time by both the agency and the interested 
party.123 As the Third Circuit noted in Sharon Steel Corp., postpromulgation 
comment would mean that “an agency could negate at will the Congressional 
decision that notice and an opportunity for comment must precede promulga
tion.”124 This kind of violation subverts the decisionmaking process by 
eliminating the opportunity for public participation in rulemaking proce
dures. According to the Fifth Circuit, allowing the EPA to correct its 
violation through postpromulgation comment would render the notice and 
comment requirements of section 553 “virtually unenforceable.”125

medical opinion into administrative record not prejudicial error when evidence cumulative and therefore 
could not have affected result); Kurzon v. United States Postal Serv., 539 F.2d 788, 796-97 (1st Cir. 1976) 
(postal service officer’s mischaracterization of certain medical problems not prejudicial error when 
misunderstanding irrelevant to finding of misrepresentative advertising); McCulloch Interstate Gas Corp, 
v. FPC, 536 F.2d 910, 913 (10th Cir. 1976) (failure to notify of amendment to competitor’s application for 
gas sale certificates not reversible error when complainant shows no resulting prejudice); Association of 
Mass. Consumers, Inc. v. SEC, 516 F.2d 711, 716 (D.C. Cir. 1975) (reliance on findings from outside 
record not reversible error when no showing that findings inaccurate or that use of findings prejudiced 
complainants).

119. United States Steel Corp. v. EPA, 595 F.2d at 215.
120. See City of New York v. Diamond, 379 F. Supp. 503, 517 (S.D.N.Y. 1974) (permitting submission 

of comments after promulgation would “carve the heart out of the notice provisions of Section 553”); Kelly 
v. United States Dep’t of Interior, 339 F. Supp. 1095, 1101 (E.D Cal. 1974) (permitting postpromulgation 
publication of regulations in Federal Register as substitute for notice and comment period would thwart 
30-day rule of APA).

121. See, e.g., Maryland v. EPA, 530 F.2d 215, 222 (4th Cir. 1975) (opportunity to comment after all 
critical decisions made no substitute for active participation in decisionmaking process), rev'd per curiam 
on other grounds, 431 U.S. 99 (1977); Wagner Elec. Corp. v. Volpe, 466 F.2d 1013, 1020 (3d Cir. 1972) 
(same); City of New York v. Diamond, 379 F. Supp. 503, 517 (S.D.N.Y. 1974) (same).

122. Sharon Steel Corp. v. EPA, 597 F.2d 377, 381 (3d Cir. 1979).
123. In Kelly v. United States Dep’t of Interior, 339 F. Supp. 1095 (E.D. Cal. 1972), the court stated: 

“We doubt that persons would bother to submit their views or that the Secretary would seriously consider 
their suggestions after the regulations are a fait accompli" Id. at 1101; see Maryland v. EPA, 530 F.2d 215, 
222 (4th Cir. 1975) (post hoc comment not same as permitting active criticism that becomes part of 
decisionmaking process), rev’d per curiam on other grounds, 431 U.S. 99 (1977); Wagner Elec. Co. v. Volpe, 
466 F.2d 1013, 1022 (3d Cir. 1972) (National Highway Traffic Safety Administration standards set aside 
despite postpromulgation comment period; right to petition for amendment on repeal of rule neither 
substitute nor alternative to participation in rulemaking).

124. 597 F.2d at 381.
125. 595 F.2d at 215.
126. 597 F.2d at 381-82 (challenged rule effective except as to specific designations contested by 

Reversal is warranted for such a serious breach of procedural require
ments. But not all courts finding this procedural violation reverse the agency 
designations; in Sharon Steel Corp., for instance, the Third Circuit sustained 
the designations and reversed only as to the petitioners.126 The Third Circuit’s 
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approach, however, undermines public participation in rulemaking by forcing 
interested parties to go to court to protect their right to challenge agency 
action. If a court finds a procedural violation serious enough to warrant 
reversal, all affected parties should reap the benefit of proper procedures upon 
remand rather than be penalized because they did not join the original suit. 
Reversal of challenged agency actions will deter agencies from unwarranted 
evasions of the APA. As the court in Kelly v. United States Department of 
Interior'21 explained:

petitioners; Administrator required to conduct limited hearings giving petitioners statutorily required 
notice and comment period); see American Iron & Steel Inst. v. EPA, 568 F.2d 284, 292 (3d Cir. 1977) 
(regulations applicable to specialty steel industry invalid because announcement of proposed rulemaking 
failed to give notice that specialty steel would be covered).

127. 339 F. Supp. 1095 (E.D. Cal. 1972).
128. Id. at 1102.

Voiding the present regulations on what at first blush appears to be 
a technicality is not as pointless as it may seem. We believe that the 
30-day notice rule serves an important interest, the right of the 
people to present their views to the government agencies which 
increasingly permeate their lives. The interchange of ideas between 
the government and its citizenry provides a broader base for 
intelligent decisionmaking and promotes greater responsiveness to 
the needs of the people .... In our opinion, therefore, the 30-day 
comment period should be closely guarded and the “good cause” 
exception sparingly used.127 128

Although the EPA is charged with carrying out the mandate of the CAA, it 
has an even more basic responsibility to preserve the integrity of the 
administrative process. The Third and Fifth Circuits properly recognized that 
permitting the EPA to avoid its responsibility by broadly construing the good 
cause exceptions would jeopardize public participation in rulemaking and 
thwart the purpose of the APA.

Conclusion

The EPA’s action in implementing the Clean Air Amendments and the 
resulting controversy demonstrate the dangers of an expanded reading of the 
good cause exceptions. Although the Seventh Circuit’s interpretation of the 
notice and comment requirement is currently a minority view, other agencies 
may view the Seventh Circuit’s United States Steel Corp, decision as a signal 
that the rulemaking procedures of the APA may be circumvented without 
judicial interference. This would have the unfortunate result of threatening 
the viability of the public participation provisions of the APA.

Prior notice and an opportunity for public comment are vital components 
of federal rulemaking procedure. The good cause exceptions prevent agencies 
from being handicapped by procedural requirements when confronted with 
urgent circumstances. Because emergency situations are infrequent, however, 
exceptions to the notice and comment requirement should be granted rarely if 
the procedure is to remain intact.

When a regulation is challenged as having been promulgated without 
notice and comment, the court must first determine whether the petitioner is 
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invoking the 553(b)(B) or 553(d)(3) good cause exception before deciding 
whether there is good cause to dispense with the requirements of the APA. 
The agency should bear the heavy burden of demonstrating that prior notice 
and an opportunity for comment would have seriously hampered the agency 
in carrying out its responsibilities. Claims that statutory deadlines or 
generally hazardous conditions made adherence to proper procedure imprac
ticable should be disfavored because Congress could have specifically waived 
the APA requirements in its mandate to the agency when necessary to meet 
an emergency situation or when the APA deadlines were otherwise un
reasonable. Courts should scrutinize carefully the circumstances of each case 
to ascertain whether sufficient urgency exists to merit an exception. If the 
court does not find good cause, it should apply the only sanction that 
safeguards the rulemaking requirement—reversal of the agency’s action.

This judicial approach, if applied consistently among the circuits, would be 
a significant step toward eliminating the uncertainty surrounding the “good 
cause” exceptions. Although the wording of the exceptions is imprecise, it is 
evident that the exceptions were not intended to eliminate the prepromulga
tion notice and comment requirements. Courts should be vigilant in preserv
ing the democratic safeguard of popular participation in administrative 
activity that is guaranteed by the Administrative Procedure Act.

Catherine J. Lanctot



CASE COMMENTS

Legislative Immunity and Congressional Necessity

Hutchinson v. Proxmire, 99 S. Ct. 2675 (1979)

Senator William Proxmire initiated the “Golden Fleece of the Month 
Award” in March 1975 as a gimmick to expose waste in government 
spending.1 The following month he awarded a Golden Fleece to three federal 
agencies for providing funding for behavioral scientist Ronald Hutchinson’s 
research into, among other things, why a monkey clenches its jaw under 
stress.2 The award, parodying the study as “monkey business,”3 was an
nounced in a Senate floor speech,4 a press release incorporating the text of the 
speech,5 and a newsletter to constituents.6 Proxmire also discussed the award 
subsequently during at least one television interview,7 and made final 
reference to the research in a February 1976 newsletter to constituents that 
reported termination of funding for the study.8 Moreover, following an
nouncement of the award Morton Schwartz, Proxmire’s legislative assistant, 
telephoned the agencies involved for their reaction to having received the 
award.9

1. See Hutchinson v. Proxmire, 431 F. Supp. 1311, 1316 (W.D. Wis. 1977), affd, 579 F.2d 1027 (7th 
Cir. 1978), rev’d, 99 S. Ct. 2675 (1979). The award was to be given to the organization or person who in 
Proxmire’s opinion had “most utterly wasted” United States tax dollars. Id. at 1318. The first award went 
to the National Science Foundation for funding an $84,000 study of why people fall in love. Id.

2. Id. at 1317. The three agencies providing the funding for Hutchinson’s research were the National 
Science Foundation, the National Aeronautics and Space Administration, and the Office of Naval 
Research. Id. For an excellent analysis of the status of scientific research under the Constitution, see 
Goldberg, The Constitutional Status of American Science, 1979 U. III. L.F. 1.

3. 431 F. Supp. at 1319.
4. 99 S. Ct. at 2678. For the text of Proxmire’s floor speech see 121 Cong. Rec. 10803 (1975). The 

Supreme Court’s opinion stated that Proxmire, unsure about whether he actually delivered the speech, 
indicated that he may only have inserted it into the Congressional Record. 99 S. Ct. at 2678 n.3. As a result, 
the Court ”assume[d] without deciding, that a speech printed in the Congressional Record carries 
immunity under the Speech or Debate Clause as though delivered on the floor.” Id. Proxmire, however, 
concluded that the speech had been given because a sentence not in the press release appeared in the floor 
speech. Brief for Respondent, at 4 n.2, Hutchinson v. Proxmire, 99 S. Ct. 2675 (1979). From the opinions, 
it is apparent that both the court of appeals and the district court presumed that the speech had been 
delivered. See Hutchinson v. Proxmire, 579 F.2d 1027, 1033 (7th Cir. 1978); 431 F. Supp. at 1321.

5. 99 S. Ct. at 2678. The press release is reprinted in 579 F.2d at 1036 (app. A ).
6. 99 S. Ct. at 2679.
7. See 99 S. Ct. at 2679. The Court noted that although Proxmire claimed he referred to the award in 

only one television appearance, Hutchinson alleged he had done so on several occasions. Id. at n.4.
8. Id. at 2679. The newsletter is reprinted in Brief for Petitioner, app. at 168-73, Hutchinson v. 

Proxmire, 99 S. Ct. 2675 (1979).
9. 431 F. Supp. at 1319. Hutchinson alleged that these calls were made in an effort to persuade the 

agencies to terminate his grants and contracts. Id.
10. Id.
11. Id. at 1333.

In April 1976, Hutchinson brought suit in the United States District Court 
for the Western District of Wisconsin against Proxmire and Schwartz for 
defamation.10 11 The district court granted summary judgment" and the United

783
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States Court of Appeals for the Seventh Circuit affirmed.12 The Supreme 
Court reversed, however, and held that in issuing the press release and 
newsletters, neither Proxmire nor Schwartz was protected by the speech or 
debate clause of the United States Constitution.13

Proxmire and Schwartz argued for summary judgment on the ground that 
their conduct was part of the investigative and informing function of Congress 
and thus was privileged under the speech or debate clause.14 Before agreeing,15 
the district court first discussed whether Proxmire’s and Schwartz’s investiga
tory conduct constituted “legitimate legislative activity” as defined by the 
Supreme Court in Kilbourn v. Thompson.'6 Noting that Proxmire served on 
subcommittees charged with budgetary oversight of the agencies funding 
Hutchinson’s research17 and that, as a subcommittee member, Proxmire 
voted annually on appropriation requests, made recommendations for distri
bution of the funds, and concerned himself with the expenditure of such 
grants,18 the court ruled that Proxmire’s and Schwartz’s inquiries were 
privileged.19 Second, the court considered whether the clause shielded 
Proxmire from suit for issuing the press release. Concluding that the “press 
release, in a constitutional sense, was no different than would have been a 
television or radio broadcast of his speech from the Senate floor,”20 the court 
recognized the legitimacy of the informing function as a legislative activity 
and held that issuance of the press release was privileged.21

12. 579 F.2d at 1029.
13. 99 S. Ct. at 2687. The speech or debate clause provides that “for any Speech or Debate in either 

house, [Senators and Representatives] shall not be questioned in any other Place.” U.S. Const art. I, § 6.
14. 431 F. Supp. at 1319.
15. Id. at 1325. The court also considered whether Proxmire’s statements on television, in the 

newsletters, and in other alleged instances were protected by the first amendment. See id. Resolution of this 
issue was dependent upon whether Hutchinson was a “public figure” or a “public official.” If he were 
either, he would have to prove the existence of “actual malice” under the standard established by the 
Supreme Court in New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964). See 431 F. Supp. at 1328. 
Although discussion of this issue is beyond the scope of this Comment, the Supreme Court reversed the 
district court’s finding that Hutchinson was a “public figure,” a finding that had been affirmed by the court 
of appeals, 579 F.2d at 1034. See 99 S. Ct. at 2688. Because the court of appeals did not explicitly rule on 
Hutchinson’s “public official” status, the Court reversed only the “public figure” decision. In reaching its 
decision, the Court indicated that ”[c]learly those charged with defamation cannot, by their own conduct, 
create their own defense by making the claimant a public figure.” Id. (citation omitted).

On a related issue, the court of appeals held that, although Proxmire’s interviews and Schwartz’s phone 
calls did not merit speech or debate clause protection, they were protected by the first amendment. See 579 
F.2d at 1034-36. Because the Supreme Court rejected Hutchinson’s alleged status as a “public figure,” 
however, it did not reach this issue. Although Proxmire and Schwartz did not contest the Seventh Circuit’s 
holding that the interviews and phone calls were not protected by the speech or debate clause, the Supreme 
Court denied them protection under the clause anyway. See 99 S. Ct. at 2681 n. 10.

16. 101 U.S. 168 (1881). Under the Court’s holding in Kilbourn, speech or debate clause protection 
extends to “things generally done in a session of the House by one of its members in relation to the business 
before it.” Id. at 204.

17. Id. at 1321-22. Proxmire was Chairman of the Department of Housing and Urban Development 
(HUD)-Independent Agency Subcommittee of the Senate Committee on Appropriations, as well as a 
member of two other subcommittees of the Senate Committee on Appropriations: Defense and Labor- 
Health, Education, and Welfare (HEW). Brief for Respondent, supra note 4, at 47 n.59. Proxmire was also 
Chairman of the Subcommittee on Priorities in the Economy in Government of the Joint Economic 
Committee. Id.

18. 431 F. Supp. at 1322.
19. Id.
20. Id. at 1325.
21. Id. at 1324-25. The court noted that other lower courts have recognized the legitimacy of the
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On appeal the Seventh Circuit relied on the Supreme Court’s language in 
Gravel v. United States* 22 in ruling that Schwartz’s followup phone calls to the 
agencies were too far removed from the legislative process23 to merit absolute 
immunity under the speech or debate clause.24 Nevertheless, the court agreed 
with the district court that the press release and newsletters were protected by 
the speech or debate clause.25 Interpreting the Supreme Court’s decision in 
Doe v. McMillan26 as both recognizing the informing function of Congress 
and providing a limited immunity for the distribution of materials outside of 
the legislative chambers,27 the Seventh Circuit read McMillan's test for 
immunity under the clause to be whether the distribution serves a legitimate 
legislative need.28 Implying that alerting colleagues and informing govern
ment agencies and the public of alleged government waste could satisfy that 
test,29 the court held that because Proxmire’s press release30 merely facilitated 
press coverage of congressional action, its issuance was protected activity 
under the clause.31 The court also implied that informing constituents about 
matters pertaining to the duties of a senator and a member of the appropria
tions committee is a legitimate legislative need.32 Noting, therefore, that 
without constitutional protection for newsletters containing such information 
a legislator could be isolated from his or her constituents,33 the court also 
accorded Proxmire protection for the distribution of his newsletter.34 Finally, 
it explained that the extent of the dissemination of the material is the most 
important variable in determining whether constitutional protection will be 
afforded.35

informing function of Congress in the context of the franking privilege. Id.
22. 408 U.S. 606 (1972).
23. The term “legislative process,” as first mentioned in United States v. Johnson, 383 U.S. 169, 172 

(1966), has been referred to variously as “legislative activities,” Hutchinson v. Proxmire, 99 S. Ct. at 2683; 
“sphere of legitimate legislative activity,” Eastland v. United States Servicemen’s Fund, 421 U.S. 491, 501 
(1975); “legislative function,” Doe v. McMillan, 412 U.S. 306, 315 (1973); “legislative sphere,” Gravel v. 
United States, 408 U.S. 606, 624-25 (1972); and “legislative activity,” id. at 625. Because these terms 
presumably have been used synonymously, only the term “legislative process” will be used in this 
Comment.

24. 579 F.2d at 1032. See Gravel v. United States, 408 U.S. at 625 (indicating that congressional contact 
with agencies generally is not considered protected legislative activity).

25. 579 F.2d at 1033.
26. 412 U.S. 306 (1973).
27. 579 F.2d at 1032.
28. Id. See Doe v. McMillan, 412 U.S. at 324.
29. 579 F.2d at 1033.
30. The mailing list included 275 members of the news media in the United States and abroad.
31. 579 F.2d at 1033.
32. Id. at 1033-34.
33. Id.
34. Id. at 1033.
35. Id. at 1032. Although dissemination of the press release and newsletter were limited enough to 

satisfy the Court, the dissemination resulting from Proxmire’s television, radio, and other alleged 
interviews was not. Id. at 1033. The Court held that in the absence of a showing of special circumstances, 
such forms of dissemination did not serve legitimate legislative needs and therefore did not merit 
protection. Id. The court of appeals, however, did hold that Proxmire’s television, radio, and other alleged 
interviews, as well as Schwartz’s followup phone calls, were protected by the first amendment. See id. at 
1034-36; note 15 supra (discussion of first amendment’s application to facts in Hutchinson).

On review, the Supreme Court reversed, holding that neither Proxmire nor 
Schwartz was protected by the speech or debate clause for issuing either the 
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press release or the newsletters.36 Writing for the majority,37 Chief Justice 
Burger first noted that neither the history of the clause nor its language 
suggested an intent to create an absolute immunity for remarks made outside 
the halls of Congress.38 Second, the Court decided that neither the press 
release nor the newsletters satisfied the Gravel test of being “essential to the 
deliberation of the Senate.”39 Finally, the Court ruled that the press release 
and newsletters were not privileged as part of the “informing function” of 
legislators.40

This Comment first discusses the Supreme Court’s decision in Hutchinson 
v. Proxmire4' in light of both the history of the clause and the Court’s prior 
decisions defining its scope.42 Although the Court’s first three decisions 
expansively applied the immunity doctrine, recent decisions have evidenced a 
trend toward significantly limiting the breadth of immunity granted legisla
tors. The Comment criticizes this trend43 and emphasizes the concept of

36. 99 S. Ct. at 2687.
37. Justice Stewart joined in all but footnote 10 of the Court’s opinion. Id. at 2688-89 (Stewart, J., 

concurring). In footnote 10, the Court indicated that regardless of whether the speech or debate clause 
protected telephone calls to federal agencies when seeking information, it did not protect libelous 
statements or attempts to influence executive conduct. Id. at 2681 (citing United States v. Johnson, 383 
U.S. 169, 172 (1966)). Because he considered telephone calls to federal agencies “a routine and essential 
part of the congressional oversight function,” Justice Stewart would have provided protection for these 
telephone calls under the speech or debate clause. Id. at 2689. Justice Brennan dissented, citing his dissent 
in Gravel. 99 S. Ct. at 2689 (Brennan, J., dissenting).

38. Id. at 2684.
39. Id. at 2686.
40. Id. at 2687.
41. 99 S. Ct. 2675 (1979).
42. The Court’s previous decisions dealing with the clause are Eastland v. United States Servicemen’s 

Fund, 421 U.S. 491 (1975); Doe v. McMillan, 412 U.S. 306 (1973); Gravel v. United States, 408 U.S. 606 
(1972); United States v. Brewster, 408 U.S. 501 (1972); Powell v. McCormack, 395 U.S. 486 (1969); 
Dombrowski v. Eastland, 387 U.S. 82 (1967) (per curiam); United States v. Johnson, 383 U.S. 169 (1966); 
Tenney v. Brandhove, 341 U.S. 367 (1951); Kilboum v. Thompson, 103 U.S. 168 (1881).

43. The Court’s first three decisions expansively applied the immunity doctrine. See United States v. 
Johnson, 383 U.S. 169, 184-85 (1966) (clause precludes judicial inquiry into motivation for speech or 
debate and prevents executive prosecution on basis of either); Tenney v. Brandhove, 341 U.S. 367, 372 
(1951) (legislators protected “for what they say and do” in context of legislative proceedings); Kilboum v. 
Thompson, 103 U.S. 168, 204 (1881) (privilege extends to things generally done in session of House by 
member in relation to business before it); Suarez, Congressional Immunity: A Criticism of Existing 
Distinctions and a Proposal for a New Definitional Approach, 20 Vill. L. Rev. 97, 110 (1974).

The Court’s more recent decisions, however, have significantly limited the doctrine’s breadth. See Doe 
v. McMillan, 412 U.S. 306, 314-15 (1973) (no absolute immunity for actions not part of “legislative 
process”); Gravel v. United States, 408 U.S. 606, 625 (1972) (private publication of documents placed in 
public record not protected); United States v. Brewster, 408 U.S. 501, 515 (1972) (not all conduct "relating 
to” legislative process protected); Hearings on Constitutional Immunity of Members of Congress Before the 
Joint Comm, on Congressional Operations. 93d Cong., 1st Sess. 3 (1973) [hereinafter Constitutional 
Immunity Hearings] (opening statement of Sen. L. Metcalf) (Gravel definition of legislative activities “far- 
reaching institutional challenge”); id. at 5 (prepared statement of Rep. J. Cleveland) (Gravel and Brewster 
represent “major assault” by Court); id. at 54 (testimony of former Justice Goldberg) (Gravel and Brewster 
mark “unprecedented and undue narrowing" of scope of legislative powers); id. at 75 (testimony of Sen. J. 
Fulbright) (Gravel and Brewster impair legislators’ ability to act with candor and independence); Celia, The 
Doctrine of Legislative Privilege of Speech or Debate: The New Interpretation as a Threat to Legislative 
Coequality, 8 Suffolk U.L. Rev. 1019, 1021-22 (1974) (Doe, Gravel, and Brewster administered 
“potentially fatal blow” to Congress as coequal branch); Cleveland, Legislative Immunity and the Role of 
the Representative, 14 N.H.B.J. 139, 139-40 (1973) (Gravel and Brewster sharply limit scope of 
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“legitimate legislative activity” and the need to recognize and constitutionally 
protect the investigative and informing functions of Congress. The Comment 
concludes that, based on both an overly narrow interpretation of the speech or 
debate clause and on what some commentators have described as a naive 
understanding of the legislative process, Hutchinson further erodes the 
doctrine of legislative immunity, an erosion that may undermine the ability of 
Congress to legislate. The Court should have read the speech or debate clause 
to protect the activities of both Proxmire and Schwartz. Contrary to the 
position taken by the Court, no constitutional distinction exists between a 
Senate floor speech and a printed version of those remarks.

Early Historical Development

Designed to protect Members of Congress “not only from the conse
quences of litigation’s results but also from the burden of defending them
selves,”* 44 the speech or debate clause is derived from the free speech or debate 
guarantee in the English Bill of Rights of 1689.45 Moreover, not only were 
similar protections included in the first state constitutions46 and the Articles 
Confederation47 but the framers of the Constitution advocated them as well.48 

congressional immmunity); Ervin, The Gravel and Brewster Cases: An Assault on Congressional Independ
ence, 59 Va. L. Rev. 175, 175 (1973) (Gravel and Brewster so restrict immunity that legislators cannot 
acquire information and report it to constituents without risk of criminal prosecution); Suarez, supra, at 
123 (Court’s recent decisions narrow scope of protected activities). But see 25 U.C.L.A. L. Rev. 796, 803 
(1978) (Eastland and Doe suggest “movement toward broad deference to congressional discretion”).

44. See Dombrowski v. Eastland, 387 U.S. 82, 85 (1967) (per curiam).
45. Reinstein & Silverglate, Legislative Privilege and Separation of Powers, 86 Harv. L. Rev. 1113, 

1135-36 (1973). Reinstein and Silverglate also provide an excellent historical account of the speech or 
debate clause. Id. at 1122-44.

46. See, e.g., Md. Const., Declaration of Rights of 1776, art. VIII (“That freedom of speech, and 
debates or proceedings in the legislature, ought not to be impeached in any other court or judicature"); 
Mass. Const, pt. 1, art. XXI (“The freedom of deliberation, speech and debate, in either house of the 
legislature, is so essential to the rights of the people, that it cannot be the foundation of any accusation or 
prosecution, action, or complaint, in any other court or place whatsoever.”); N.H. Const, pt. 1, art. XXX 
(“The freedom of deliberation, speech, and debate, in either house of the legislature, is so essential to the 
rights of the people, that it cannot be the foundation of any action, complaint, or prosecution, in any other 
court or place whatsoever.”), reprinted in Tenney v. Brandhove, 341 U.S. 367, 373-74 (1951). For a 
compilation of state constitutions that include similar speech or debate clauses see 50 Iowa L. Rev. 893, 
895-96(1965).

Modem constitutional governments throughout the world similarly have valued the importance of such 
a protection. See Veeder, Absolute Immunity in Defamation: Legislative and Executive Proceedings, 10 
Colum. L. Rev. 131, 131 (1910); Yankwich, The Immunity of Congressional Speech—Its Origin. Meaning 
and Scope, 99 U. Pa. L. Rev. 960, 965 (1951). See generally Wolff, The Utility of Foreign Law to the 
Practicing Lawyer, 27 A.B.A. J. 253 (1941).

47. Article five of the Articles of Confederation states: “Freedom of speech and debate in Congress shall 
not be impeached or questioned in any court or place out of Congress.” The Articles of Confedera
tion and Perpetual Union 16 (J. Boyd ed. 1960).

48. Thomas Jefferson cogently emphasized the need for the speech or debate clause:

[IJn order to give to the will of the people the influence it ought to have, and the information 
which may enable them to exercise it usefully, it was a part of the common law, adopted to the 
law of this land, that their representatives, in the discharge of their functions, should be free 
from the cognizance or coercion of the coordinate branches, Judiciary or Executive; and . . . 
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Rather than retell the history of the speech or debate clause, however,49 a 
summary of early judicial developments may help put into perspective 
contemporary judicial notions of the immunity that should be afforded 
Members of Congress.

their communications with their constituents should of right, as of duty also, be free, full, and 
unawed by any ....

8 Works of Thomas Jefferson 322 (P. Ford ed. 1904).
James Madison argued that “the right of freely examining public characters and measures, and of free 

communication thereon, is the only effective guardian of every other right.” 6 Writings of James 
Madison 398 (G. Hunt ed 1906).

James Wilson concluded that a representative’s duties make it “indispensably necessary, that he should 
enjoy the fullest liberty of speech, and that he should be protected from the resentment of every one.” 1 
Works of James Wilson 421 (R. McCloskey ed. 1967).

49. See Reinstein & Silverglate, supra note 45, at 1122-44 (historical account of speech or debate clause).
50. Although the matter never reached court, Justice Brennan referred to this early legal develpment as 

"a case” involving Samuel Cabell. Gravel v. United States, 408 U.S. 606, 652-53 (1972) (Brennan, J., with 
Douglas & Marshall, JJ., dissenting).

51. Reinstein & Silverglate, supra note 45, at 1140.
52. Id. at 1141. Jefferson’s essay was signed also by James Madison and other leading citizens. Madison 

reviewed Jefferson’s initial draft and endorsed its content, concluding: “It is certainly of great importance 
to set the public opinion right with regard to the functions of grand juries, and the dangerous abuse of them 
in the federal Courts; nor could a better occasion occur.” Letter from James Madison to Thomas Jefferson 
(August 5, 1797) in Presidential Papers Microfilm, James Madison Papers, Series I: 1796 Jan. 
5—1801 June 14 (Library of Congress).

53. Jefferson wrote:

[The legislators’] communications with their constituents should of right, as of duty also, be 
free, full, and unawed by any: that so necessary has this intercourse been deemed in the 
country from which they derive principally their descent and laws, that the correspondence 
between the representative and constituent is privileged there to pass free of expense through 
the channel of the public post, and that the proceedings of the legislature have been known to 
be arrested and suspended at times until the Representatives could go home to their several 
counties and confer with their constituents.

8 Works of Thomas Jefferson, supra note 48, at 322-23.
54. See Reinstein & Silverglate, supra note 45, at 1142 (citing J. Smith, Freedom’s Fetters 95 

(1956) ; Koch & Ammon, The Virginia and Kentucky Resolutions: An Episode in Jefferson’s and Madison's 
Defense of Civil Liberties, 5 Wm. & Mary Q. 145, 152-53 (3d Series 1948)).

55. 4 Mass. 1 (1808).
56. Id. at 4.
57. See Mass. Const, pt. 1, art. XXI, supra note 46.

In 1797, in Cabell’s case,50 a grand jury was impanelled to investigate the 
conduct of several anti-Federalist legislators, including Representative Cabell 
of Virginia, for sending to constituents newsletters criticizing the administra
tion’s war with France.51 As a result, then Vice President Thomas Jefferson 
filed a protest with the Virginia House of Delegates condemning the grand 
jury proceedings.52 The protest, which set forth Jefferson’s views on the 
purposes and scope of the clause,53 so greatly excited public opinion that the 
grand jury soon withdrew its presentment.54

A later case, Coffin v. Coffin,55 involved an action for slander for offensive 
language used in a conversation in the Massachusetts House of Representa
tives. Although the challenged words were spoken during a legislative session, 
they were neither used in an address or speech nor directed to the chair.56 By 
arguing that Massachusetts’ speech or debate clause57 should be construed 
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liberally,58 Chief Justice Parsons indicated that he was “satisfied that there are 
cases in which [the representative] is entitled to this privilege when not within 
the walls of the representatives’ chamber.”59 The legislator, however, was not 
protected in this instance, an outcome that one commentator has extensively 
criticized.60 Although perhaps misapplied in Coffin, this early interpretation 
nevertheless suggested that legislators should be afforded a broad privilege in 
the performance of their duties.61

In Kilbourn v. Thompson,62 the United States House of Representatives had 
ordered a House investigating committee witness incarcerated for his refusal 
to answer questions and his failure to produce certain books and papers 
subpoenaed by the committee.63 As a result, Kilbourn brought an action for 
false imprisonment against the Sergeant at Arms, the Speaker of the House, 
and four of the committee members.64 Although the principal constitutional 
issue in the case was whether the House possessed the power to punish for 
contempt,65 the Supreme Court also interpreted the speech or debate clause 
for the first time.66 The Court described Coffin v. Coffin as “the most 
authoritative case in this country on the construction of the provision in 
regard to freedom of debate in legislative bodies.”67 The Court also recognized 
that limiting the application of the clause to “words spoken in debate”68 
would unduly narrow its scope, and thus interpreted it to apply “to things 
generally done in a session of the House by one of its members in relation to the 
business before it.”69

58. 4 Mass, at 27.
59. Id., cited with approval in Kilbourn v. Thompson, 103 U.S. 168, 203 (1881). Chief Justice Parsons 

argued in Coffin:

These privileges are thus secured, not with the intention of protecting the members against 
prosecutions for their own benefit, but to support the rights of the people, by enabling their 
representatives to execute the functions of their office without fear of prosecutions, civil or 
criminal. I therefore think that the article ought not to be construed strictly, but liberally, that 
the full design of it may be answered. ... I would define the article as securing to every 
member exemption from prosecution, for every thing said or done by him, as a representative, 
in the exercise of the functions of that office, without inquiring whether the exercise was 
regular according to the rules of the house, or irregular and against their rules.

Id. (emphasis added).
60. See Celia, The Doctrine of Legislative Privilege of Freedom of Speech or Debate: Its Past, Present and 

Future as a Bar to Criminal Prosecutions in the Courts, 2 Suffolk U.L. Rev. 1, 18-30(1968).
61. See 22 De Paul L. Rev. 713, 713 (1973). Professor Celia has described this expansive interpretation 

as “the classic American formulation of the scope and extent” of the speech or debate clause. Celia, supra 
note 60, at 18.

62. 103 U.S. 168 (1881).
63. See id. at 176-77. By an order of the House of Representatives, Kilbourn was sentenced to 45 days in 

the commom jail of the District of Columbia.
64. See id. at 170.
65. For a discussion of this issue, see Celia, supra note 43, at 1051-52.
66. See 103 U.S. at 204.
67. Id.
68. Id.
69. Id. (emphasis added), cited with approval in Eastland v. United States Servicemen’s Fund, 421 U.S. 

491, 503-04 (1975); Doe v. McMillan, 412 U.S. 306, 311 (1973); Gravel v. United States, 408 U.S. 606, 635 
(1972) (Douglas, J., dissenting); id. at 649 (Brennan, J., with Douglas & Marshall, JJ., dissenting); United 
States v. Brewster, 408 U.S. 501, 509 (1972); Powell v. McCormack, 395 U.S. 486, 502 (1969); United 
States v. Johnson, 383 U.S. 169, 179 (1966).
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These early discussions of legislative immunity emphasized the importance 
of allowing legislators to discharge their duties without inhibition, a policy as 
important today as then. Once a legislator has ferreted out waste he or she 
deserves wide latitude in selecting the means for making that waste known to 
both colleagues and constituents. Speaking out, therefore, should be protected 
whether done on the floor or outside the legislative chamber. Because, as the 
Supreme Court has noted, “[legislators have an obligation to take positions 
on controversial political questions so that their constituents can be fully 
informed,”70 neither the location nor the medium of speech should affect the 
legislator’s immunity. To effectuate this policy, the present Court should 
recognize, as did the drafters of the Constitution, that the ability to legislate 
depends upon unfettered discretion in communicating with the populace.

70. Bond v. Floyd, 385 U.S. 116, 136 (1966) (Georgia House of Representatives resolution to exclude 
Julian Bond from membership for criticizing government policy violated first amendment).

71. Montesquieu stated: “[T]he legislative power . . . has a right, and ought to have the means of 
examining in what manner its laws have been executed.” 1 C. Montesquieu, The Spirit of Laws 196 
(7th ed. Edinburgh 1778) (1st ed. Geneva 1748). John Stuart Mill similarly argued that “[t]he proper office 
of a representative assembly is to watch and control the government; to throw the light of publicity on its 
acts; to compel a full exposition and justification of all of them which any one considers questionable.” J. 
Mill, Considerations on Representative Government 104 (2d ed. London 1861) (1st ed. n.p. 
1845).

72. Landis, Constitutional Limitations on the Congressional Power of Investigation, 40 Harv. L. Rev. 
153, 159-66(1926).

73. R. Luce, Legislative Procedure 170 (1922). See J. Burns, Congress on Trial 102 (1949) 
(congressional investigations may be designed to unearth facts for further legislation or to vilify particular 
agency and its programs).

Numerous federal statutes contain provisions to ensure that congressional committees are informed 
about the activities of the executive branch. See, e.g.. The Legislative Reorganization Act of 1946, 2 U.S.C. 
§ 190(a) (1976) (1971 amendment requires each congressional standing committee to review and study 
application, administration, and execution of laws within its jurisdiction); Arms Control and Disarmament 
Act Amendments of 1977, 22 U.S.C. § 2577(a) (Supp. I 1977) (upon request of appropriate committee, 
ACDA Director must disclose adequate verification of each element of any proposed arms control 
agreement negotiated by executive); Department of Energy Organization Act, 42 U.S.C. § 7267 (Supp. I 
1977) (Secretary shall submit annual report of Department’s activities to Congress).

Congressional concern has increased in recent years over attempts by the executive to withhold 
information from Congress. See The Freedom of Information Act, 5 U.S.C. § 552 (1976). Although 
§ 552(b) of the Act provides for nine specific exceptions to the public disclosure requirement, § 552(c) 
states: “This section is not authority to withhold information from Congress.” 5 U.S.C. § 552(c) (1976). 
See also Executive Privilege: The Withholding of Information by the Executive: Hearings on S. 1125 Before 
the Senate Judiciary Comm., 92d Cong., 1st Sess. (1971).

The Investigative Function

The Constitution provides no authority for Congress to conduct investiga
tions of the executive branch. Political philosophers, however, long have 
recognized this power,71 and the British Parliament and the assemblies of 
American colonies exercised it prior to the adoption of the Constitution.72 
Since then, it generally has been recognized that a legislature may make 
inquiries to acquire the necessary information to enact legislation and 
ascertain whether its laws have been executed.73
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Both the Supreme Court74 and commentators75 have stressed the impor
tance of congressional investigation. The Court’s 1957 opinion in Watkins v. 
United States16 is especially noteworthy. Watkins was called as a witness 
before the House Un-American Activities Committee77 and refused to testify 
about whether certain persons he knew were members of the Communist 
Party.78 As a result he was convicted for contempt of Congress.79 Before 
reversing his conviction on due process grounds,80 Chief Justice Warren 
clarified the basic premise of the investigative function, a power he said was 
“inherent in the legislative process.”81 In his view, the investigative function 
“encompasses inquiries concerning the administration of existing laws as well 
as proposed or possibly needed statutes.”82 Moreover, “[i]t comprehends 
probes into departments of the Federal Government to expose corruption, 
inefficiency or waste.”33

In this tradition, Proxmire ordered Schwartz to probe for “the biggest, 
most ridiculous or most ironic example of government spending or waste.”84 
Once this “monkey business” had been discovered, exposure became desira
ble. By bringing a matter of government spending to the attention of 
Proxmire’s colleagues, either future legislation85 or agency reconsideration86 
was likely to follow. In this instance, exercise of the investigative function 
resulted not only in agency reconsideration, but in agency action as well. 
Funding for the research project was terminated.87 Equally important to

74. See, e.g.. Eastland v. United States Servicemen’s Fund, 421 U.S. 491, 505 (1975) (power of inquiry 
integral part of legislative process); Barenblatt v. United States, 360 U.S. 109, 111 (1959) (power of inquiry 
employed over wide range of interests throughout United States history); Watkins v. United States, 354 
U.S. 178, 187 (1957) (power to investigate inherent in legislative process); Tenney v. Brandhove, 341 U.S. 
367, 377 (1951) (legislative inquiries established aspect of representative government); McGrain v. 
Daugherty, 273 U.S. 135, 174 (1927) (power of inquiry essential auxiliary to legislative function).

75. Authorities are collected in Shapiro, Judicial Review: Political Reality and Legislative Purpose: The 
Supreme Court’s Supervision of Congressional Investigations, 15 Vand. L. Rev. 535, 542 n.37 (1962).

76. 354 U.S. 178 (1957).
77. Id. at 182.
78. Id. at 185.
79. Id. at 181.
80. Id. at 215. Watkins’ conviction was held invalid under the due process clause of the fifth amendment 

because he was not afforded a fair opportunity to ascertain whether he “was within his rights in refusing to 
answer.” Id.

81. Id. at 187.
82. Id.
83. Id. (emphasis added). The Chief Justice indicated that the power is limited and that no congressional 

power exists to expose merely for the “sake of exposure.” Id. at 200. In his view, because “[t]here is no 
general authority to expose the private affairs of individuals without justification in terms of the functions 
of Congress,” each inquiry “must be related to, and in furtherance of, a legitimate task of the Congress." 
Id. at 187.

84. Office of Senator William Proxmire, Golden Fleece Awards—1975 (copy of press release on file at 
Georgetown Law Journal).

85. See J. Bibby & R. Davidson, On Capitol Hill 9 (1972) (publicity often crystallizes public 
opinion, thereby facilitating passage of new legislation); J. Harris, Congress and the Legislative 
Process 102 (1967) (inquiries into important social and economic problems may be used to pave way for 
corrective legislation).

86. J. Burns, supra note 73, at 102 (congressional investigations effective means of controlling executive 
agencies; policy changes often made to avert investigations); Constitutional Immunity Hearings, supra note 
43, at 6 (prepared statement of Rep J. Cleveland) (requests for information and indication that response 
will be made public may spur “lagging agency into action”).

87. 99 S. Ct. at 2679.
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eliminating perceived waste, the exposure of possible corruption or inefficien
cy makes agencies more likely to scrutinize carefully future research propos
als for such waste.88

In Eastland v. United States Servicemen's Fund69 Chief Justice Burger 
described legislative inquiry as “an integral part of the legislative process.”90 
In Hutchinson, however, the Chief Justice underestimated the importance of 
publicizing the results of that inquiry.91 As Proxmire has suggested, a floor 
speech and its publication in the Congressional Record simply are inadequate 
to disseminate such information.92 Informing colleagues and the electorate is 
crucial to the legislative process,93 and therefore a legislator’s effectiveness 
would be greatly reduced without the media’s assistance.94 In Hutchinson 
scrutiny of the research grant and the subsequent termination of funding were 
the result primarily of the publicity that followed the press release. Proxmire 
informed his colleagues and the public through the press release,95 and his 
constituents through the newsletter.96 Had he relied solely on the Congression
al Record both groups might have remained uninformed.

Although the Court in Hutchinson stated that it had no intention of 
disparaging the value of congressional publicity, it nevertheless held that the 
transmittal of such information by an individual Member of Congress is not a

88. J. Burns, supra note 73, at 102; E. Griffith & F. Valeo, Congress 48 (5th ed. 1975).
89. 421 U.S. 491 (1975).
90. Id. at 505.
91. See 99 S. Ct. at 2687 (although “valuable and desirable,” transmittal of information not protected).
92. In his deposition, Proxmire stated:

I have found in 19 years in the Senate that very often a statement on the floor of the Senate or 
something that appears in the Congressional Record misses the attention of most members of 
the Senate, and virtually all members of the House, because they don’t read the Congressional 
Record. If they are handed a news release, or something, that is going to call it to their 
attention.

Id. at 2682-83 (emphasis added). See notes 101-05 infra and accompanying text (inadequacy of mere 
publication of floor proceedings as means of informing constituents).

93. See Constitutional Immunity Hearings, supra note 43, at 150 (prepared statement of Rep. B. Podell). 
Representative Podell argued:

If members are not free to investigate, if we are not free to act in fulfillment of our 
constitutional duties, the Congress of the United States will be unable to function. Legislation 
would be not only useless, but dangerous, if it were not based on a determination of the needs 
and wishes of the public.

Id.; Velvel, The Supreme Court Tramples Gravel, 61 Ky. L.J. 525, 533 (1973) (obtaining and disseminating 
information vital to effective functioning of democratic process).

94. C. Miller, Member of the House: Letters of a Congressman 60 (1962), reprinted in D. 
Tacheron & M. Udall, The Job of the Congressman 103 (1970). Tacheron and Udall bluntly stated: 
“If the press did not report Congress, Congress could hardly function.” Id.

95. With varying formats, many newspapers published stories based on the press release. See, e.g., Wash. 
Post, Apr. 19, 1975, § D, at 3, col. 1; Det. News, Apr. 18, 1975, § A, at 1, col. 3; L A. Times, Apr. 19, 
1975, § 1, at 23, col. 5.

The Kalamazoo [Michigan] Gazette carried a lengthy story on April 18, 1975, and subsequently 
published additional stories, most of which focused on the state auditor’s probe into financial irregularities 
associated with Hutchinson’s use of research funds. See Brief for Respondent, supra note 4, app. at 85-89, 
109-28.

96. For the legislator, newsletters are a crucial means of informing constituents, as either the sole source 
of information or as supplemental to news stories. See D. Tacheron & M. Udall, supra note 94, at 115. 
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part of the legislative process and thus is unprotected by the speech or debate 
clause.97 The Court’s view may be due at least in part to an institutional bias 
that leads it to conclude that the legislative function is analgous to the judicial 
function.98 Whereas the judicial function is generally limited to resolving 
specific issues between the parties before the court, the legislative function 
frequently is open ended and universal in its application.99 By failing to 
distinguish between these two functions, the Court has imposed its own 
institutional restraints on the legislative branch, and thus weakened Congress’ 
power to investigate and control the executive branch. Moreover, because the 
Court communicates by judicial opinion, it tends to underestimate the 
importance to legislators of communicating by press release. As Justice 
Brennan has warned, “[t]he Nation as a whole benefits from the congressional 
investigation and exposure of official corruption and deceit. It likewise suffers 
when that exposure is replaced by muted criticism, carefully hushed behind 
congressional walls”.100

The Informing Function

The Constitution mandates that the public be informed of congressional 
affairs by requiring each house of Congress to keep and publish a journal of its 
proceedings.101 Mere publication of floor proceedings, however, cannot 
adequately inform constituents. First, the committee room, not the house 
floor, has become the center of legislative activity.102 It is in the committee 
room that differences are resolved, amendments considered, and explanations 
of bills are prepared.103 Second, time does not permit extensive use of the floor 
by Members for initiating and maintaining a dialogue with constituents.104

97. 99 S. Ct. at 2687. The Court’s distinction between Senator Proxmire speaking out as an individual 
Member of Congress and his communicating as a member of a committee is unpersuasive. Both individual 
legislators and congressional committees communicate with the public. J. Saloma, Congress and the 
New Politics 172 (1969); cf. Suarez, supra note 43, at 100 (for applying speech or debate clause, no 
meaningful distinction between legislator and committee).

98. See Suarez, supra note 43, at 137.
99. Id.
100. Gravel v. United States, 408 U.S. 606, 662 (1972) (Brennan, J., with Douglas & Marshall, JI. 

dissenting).
101. U.S. Const, art. I, § 5 states: “Each House shall keep a Journal of its proceedings, and from time 

to time publish the same, except such parts, as may in their judgment require secrecy." See J. Story, 
Commentaries on the Constitution of the United States § 838 (1833) (object of clause to ensure 
publicity of legislative proceedings, thereby providing check on legislative activities).

Although the daily Journal is the official record, the Congressional Record is the published record of 
legislative activities. See W. Brown, Constitution, Jefferson’s Manual, & Rules of the House of 
Representatives § 924 at 661 (1977). The arrangement and style of the Congressional Record are 
controlled by the Joint Committee on Printing. 44 U.S.C. §§ 901-05 (1976).

102. E. Griffith, Congress 174 (1951); K. Bailey, Congress in the Seventies 51 (2d. ed. 1970).
103. K. Bailey, supra note 102, at 51.
104. See Constitutional Immunity Hearings, supra note 43, at 165 (remarks of Sen. L. Metcalf). Senator 

Metcalf offered this appraisal of the situation:

There just isn’t enough time in the day for all of us to make the necessary speeches, so we have 
resorted to newsletters; we have resorted to statements in the press; and we have resorted to 
radio interviews or TV interviews at home. All of these are necessary to carry out the 
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Finally, an insufficient number of copies of the Congressional Record are 
made available to inform the public adequately.* 105 To communicate with 
either constituents or the public, the legislator must take the initiative. Press 
releases and newsletters assure that the legislator’s constituents are familiar 
with congressional activities.

informing function we owe our constituents.

Id.
Because of the time constraints that limit the ability of a legislator to deliver a speech on the floor, 

particularly in the House of Representatives, many legislators insert into the record speeches not actually 
delivered. See W. Brown, supra note 101, § 929, at 664. Effective March 1, 1978, the Laws and Rules for 
Publication of the Congressional Record were amended to identify any statements inserted by a member no 
part of which was spoken on the floor. Such statements are printed, but are preceded and followed by a 
“bullet” symbol. The “bullet” is not used if any portion of the statement, however short, is actually spoken 
on the floor. See 124 Cong. Rec. Hl 193 (daily ed. Feb. 20, 1978).

In Hutchinson the Supreme Court “assume[d], without deciding, that a speech printed in the 
Congressional Record carries immunity under the Speech or Debate Clause as though delivered on the 
floor.” 99 S. Ct. at 2678 n.3.

105. See 44 U.S.C.A. § 906 (West Supp. 1979) (senators allowed 50, representatives 34, gratuitous 
copies of Congressional Record transferrable only to public agencies and institutions); 44 U.S.C. § 910 
(1976) (subscriptions of Congressional Record available, but must be paid in advance).

Only approximately 5,230 persons or institutions have a paid subscription to the Congressional Record. 
Telephone interview with Lewis A. Reed, Chief of Order Div., Sup’t. of Documents, Gov’t. Printing Off., 
Washington, D.C. (Nov. 28, 1979).

106. Celia, supra note 43, at 1075. See 99 S. Ct. at 2686-87 (informing function limited to congressional 
efforts to inform itself through committee hearings).

107. J. Saloma, supra note 97, at 170. See also Celia, supra note 43, at 1075 (legislator cannot effectively 
carry out legislative duties if unable to seek to mold and shape public opinion through newsletters and 
speeches outside Congress).

108. See W. Wilson, Congressional Government 303 (1885).
109. Id. at 297.
110. Id. at 297-304. Wilson wrote:

[The representative body] is meant to be the eyes and the voice, and to embody the wisdom 
and will of its constituents. Unless Congress have and use every means of acquainting itself 
with the acts and the disposition of the administrative agents of the government, the country 
must be helpless to learn how it is being served; and unless Congress both scrutinize these 
things and sift them by every form of discussion, the country must remain in embarrassing, 
crippling ignorance of the very affairs which it is most important that it should understand 
and direct. The informing function of Congress should be preferred even to its legislative 
function.

The Supreme Court, however, never has approved this broader “informing 
function” of the Congress,106 the process by which legislators seek to 
communicate with their constituents and inform, educate, and seek support 
from the public on issues of public policy.107 The Court bases its rejection of 
the broader notion of Congress’ informing function on a fundamental 
misreading of the source of the phrase—Woodrow Wilson’s classic study of 
Congress, Congressional Government.108 In emphasizing the importance of 
congressional oversight of the executive branch as a means of curbing 
executive abuses and keeping the public informed about government activi
ties, Wilson argued that “[i]t is the proper duty of a representative body to 
look diligently into every affair of government and to talk much about what it 
sees.”109 This “informing function,” he wrote, is even more important than 
Congress’ “legislative function.”110 Wilson’s passage has been cited several 
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times with approval by the Court,111 but in Hutchinson the Court insisted that 
Wilson used the phrase only in the limited context of the congressional 
committee process, rather than the broader sense of public debate and 
education.112 The Court’s interpretation of Wilson’s argument simply ignores 
Wilson’s repeated references to the value of congressional communication to 
the public.113

Id. at 303.
One commentator has convincingly demonstrated that Wilson borrowed the term “informing function” 

from Walter Bagehot, the British political scientist and philosopher. See Celia, supra note 43, at 1083-85. 
Bagehot had used the term to describe the process by which the legislature brought before the nation “the 
ideas, grievances, and wishes of special classes [and interests].” Id. at 1081.

111. See 99 S. Ct. at 2687; Watkins v. United States, 354 U.S. 178, 200 (1957); United States v. Rumley, 
345 U.S. 41, 43 (1952). In addition, Wilson’s passage has been cited by several dissenting opinions. See Doe 
v. McMillan, 412 U.S. 306, 333 & n.2 (1973) (Blackmun, J., with Burger, C.J., dissenting in part); Gravel v. 
United States, 408 U.S. 606, 636 (1972) (Douglas, J., dissenting); id. at 639 (Brennan, J., with Douglas & 
Marshall, JJ., dissenting).

112. 99 S. Ct. at 2686-87.
113. See W. Wilson, supra note 108, at 297, 299, 301. Wilson states:

The conscience of every member of the representative body is at the service of the nation. All 
that he feels bound to know he can find out; and what he finds out goes to the ears of the 
country. The question is his, the answer the nation’s. And the inquisitiveness of such bodies as 
Congress is the best conceivable source of information.

Id. at 301.
114. Watkins v. United States, 354 U.S. 178, 200 (1957).
115. Id. at 200 n.33 (emphasis added).
116. See Doe v. McMillan, 412 U.S. 306, 313-15 (1973) (distribution of actionable material beyond 

reasonable bounds of legislative task does not enjoy immunity); Gravel v. United States, 408 U.S. 606, 625- 
26 (1972) (private publication of documents introduced at subcommittee hearing without authorization of 
Congress or full committee not part of legislative process). In both McMillan and Gravel the Court 
recognized that the committee or subcommittee investigations were protected under the speech or debate 
clause. See 412 U.S. at 313; 408 U.S. at 615-16.

117. In Hutchinson the Court rejected the view that Members of Congress have “the duty to tell the 
public about their activities.” 99 S. Ct. at 2687. The Court said that transmittal of information to the public 
or even to other Members of Congress might be “valuable and desirable,” but is not protected under the 
speech or debate clause. Id. Similarly, in McMillan the Court stated that it did not doubt “the importance 
of informing the public about the business of Congress,” but declined to give that process the constitutional 
immunity afforded to integral parts of the legislative process. Doe v. McMillan, 412 U.S. 306, 314 (1973). 
In Gravel the Court made no reference whatsoever to any public interest in the classified materials Senator 

In Watkins the Court began the process of narrowing Wilson’s argument 
by holding that Congress had no power to investigate or expose matters 
concerning private individuals merely “for the sake of exposure.”114 The 
Court said Wilson’s phrase concerned only Congress’ power to inquire into 
and publicize corruption, maladministration, or inefficiency in agencies of the 
Government.115 Thus, the Watkins decision recognized congressional publici
ty as essential to the informing function, and proper if limited to official 
subjects within Congress’ power to investigate. Only in the more recent 
Burger Court decisions—Gravel and McMillan—has publicity about matters 
properly investigated by congressional committees been found to be objec
tionable.116 In those cases, as in Hutchinson, the public’s interest in being 
informed about the activities of both Congress and the executive branch was 
either minimized or ignored altogether.117 The Court’s mechanical distinction 
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between the “legislative process” and the broader process of public communi
cation118 has the result, whether intentional or not, of curtailing public access 
to information about public issues.119 Attributing this result to Wilson’s view 
of Congress’ role stands on its head Wilson’s admonition that Congress must 
ensure that “all national concerns [are] suffused in a broad daylight of 
discussion.”120 The true meaning of Wilson’s argument is seen instead in the 
minority opinions in Gravel and McMillan, which view the process of public 
communication as “at the heart of our democratic system”121 and “essential 
to maintaining our representative democracy.”122

Gravel introduced at the subcommittee hearing; instead, the Court simply concluded that if republication 
of the documents was a crime, it was not protected by the speech or debate clause. Gravel v. United States, 
408 U.S. 606, 626 (1972).

118. See notes 137-54 infra and accompanying text.
119. Under Hutchinson, Senator Proxmire was absolutely immune from disseminating his opinions 

about Dr. Hutchinson to members of the public who were present in the Senate galleries at the time of his 
speech or who read the remarks in the Congressional Record, but he lacked such immunity in 
communicating with those members of the public who received his newsletter or press release or heard his 
broadcast interview. 99 S. Ct. at 2686. Similarly, in McMillan and Gravel, dissemination of the information 
at issue to persons within the committee room was protected even though subsequent republication was 
not. Doe v. McMillan, 412 U.S. 306, 312-13 (1973); Gravel v. United States, 408 U.S. 606, 625-26 (1972). 
The effect of this judicial review of legislators’ dissemination of information already properly in the public 
domain must inevitably be to deter some legislators from seeking a wider audience and thereby to prevent 
many members of the public from receiving information or opinions that otherwise would be communicat
ed to them.

120. Wilson, supra note 108, at 297.
121. Gravel v. United States, 408 U.S. 606, 649 (1972) (Brennan, J., with Douglas & Marshall, JJ., 

dissenting). Later in the opinion Justice Brennan states:

Whether the Speech or Debate Clause extends to the informing function is an issue whose 
importance goes beyond the fate of a single Senator or Congressman. What is at stake is the 
right of an elected representative to inform, and the public to be informed, about matters 
relating directly to the workings of our Government.

Id. at 661.
122. Doe v. McMillan, 412 U.S. 306, 328 (1973) (Douglas, J., with Brennan & Marshall, JJ., 

concurring). Justice Douglas added:

Unless we are to put blinders on our Congressmen and isolate them from their constituents, 
the informing function must be entitled to the same protection of the Speech or Debate Clause 
as those activities which relate directly and necessarily to the immediate function of 
legislating.

Id.
123. See, e.g., Constitutional Immunity Hearings, supra note 43, at 165 (testimony of A. Celia) 

(legislators have “affirmative obligation to try to educate the people”); C. Clapp, The Congressman, 99- 
100 (1963) (principal educational tools of legislator include newsletters, broadcast programs, and speaking 
engagements); E. Griffith & F. Valeo, supra note 88, at 244 (political education resulting from 
congressional activity one of greatest assets in our democracy); J Hamilton, The Power to Probe 131 
(1976) (informing function vital to legislative function; enlightening public produces feedback that 
strengthens future legislation); Suarez, supra note 43, at 128 (communication “soul of representative 
process”).

As Justice Brandeis wrote: “Sunlight is said to be the best of disinfectants; electric light the most 
efficient policeman.” J. Brandeis, Other People’s Money and How the Bankers Use It 92 (1914).

Students of politics long have enunciated the importance of informing and 
educating the public.123 Moreover, both the Senate and House of Representa
tives in their respective amicus briefs in Hutchinson emphasized the impor
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tance of such communication.124 The franking privilege also confirms the 
congressional desire to inform constituents.125 The Court in Hutchinson, 
therefore, rejected political thinking about the importance of communicating 
with constituents and discounted congressional sentiment when it proclaimed 
that communication with constituents does not merit speech or debate clause 
protection. As Senator Sam Ervin predicted, “by the removal of legislative 
immunity from publication, broadcasts, or speeches which seek to inform the 
public of legislative views, Congress is made not only blind but mute as 
well.”126

Silencing Congress in this way could gradually erode its constitutional 
ability to function as a coequal branch of government.127 The Supreme Court 
has held that executive branch officials are protected by absolute immunity

124. Brief of Amici Curiae, Hon. Warren G. Magnuson, President Pro Tempore, et. al., on behalf of the 
United States Senate, at 19, Hutchinson v. Proxmire, 99 S. Ct. 2675 (1979) [hereinafter Senate Brief] 
(“informing constituents about congressional activities or public issues is tantamount to the continued 
maintenance of the democratic process”); Brief of Amici Curiae, Hon. Thomas P. O’Neill, Jr., Speaker, et. 
al., on behalf of the United States House of Representatives, at 6, Hutchinson v. Proxmire, 99 S. Ct. 2675 
(1979) [hereinafter House Brief] (“free flow of information . . . between a legislator and his constituents 
lies at the very heart of the process of representative democracy”).

125. See 39 U.S.C. § 3210(a) (1976) (mailing of franked newsletters or press releases permitted to assist 
conduct of congressional business, activities, and duties); Porro & Ascher, The Case for the Congressional 
Franking Privilege, 5 Tol. L. Rev. 259, 280 (1974) (franking privilege of “vital importance” in 
communicating with constituents). But see Hutchinson v. Proxmire, 99 S. Ct. at 2687 n.15 (frank cannot be 
used to expand scope of speech or debate clause).

The following excerpt, taken from an account of the debates of the first Congress on motions to strike 
the franking privilege, enunciates the importance of the privilege:

The privilege of franking was granted to the members, not as a personal advantage, (for in 
fact it proved rather a burden), but as a benefit to their constituents, who, by means of it, 
derive information from those who are best qualified to give it, as they are the persons chosen 
to administer the General Government. . . . [T]he motives for adopting certain measures, 
ought always to be explained to influential characters in the different parts of the Union. Such 
conduct will produce the most salutory effects in reconciling the people to the measures of 
Government, when the principles upon which every law is framed, are explained to them.

3 Annals of Cong. 252-53 (1791), reprinted in Senate Ad Hoc Comm, on Legislative Immunity, 
Communication with Constituents: The Senator’s Duty to Inform the People, S. Doc. No. 
95-33, 95th Cong., 1st Sess. 11-12 (1977) [hereinafter Communication with Constituents].

126. Ervin, supra note 43, at 187-88. See Hearings on the Constitutional Immunity of Members of 
Congress Before the Joint Comm, on Congressional Operations, Part II: Roundtable Discussion, 93d Cong., 
1st Sess. 78, 82, 84 (1973) [hereinafter Constitutional Immunity Roundtable Discussion] (remarks of Rep. 
R. Giaimo) (real concern about speaking out for fear of lawsuit).

127. After Gravel and Brewster, Senator Ervin remarked: “These two decisions pose a clear and present 
threat to the continued independence of Congress as a coordinate branch of government and constitute a 
further deterioration of its power and prerogatives in relation to the executive and judicial branches.” 
Ervin, supra note 43, at 175. See also Constitutional Immunity Hearings, supra note 43, at 76 (testimony of 
Sen. J. Fulbright) (“decisions represent an overt challenge to the Congress as a coequal branch of 
Government”); Shapiro, supra note 75, at 541 (“emphasis on direct congressional contact with the public is 
part of Congress’ struggle to maintain its other powers against executive encroachment”). 
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for actions taken within their official duties.128 Although recently limited,129 
this absolute immunity remains valid for executive officials in ordinary tort 
actions.130 As long as an executive official acts “within the outer perimeter of 
[his or her] line of duty,”131 a scandalous or malicious statement impugning 
congressional motive will be protected, no matter how it is issued. Yet 
legislators cannot project their voices beyond the walls of Congress without 
fear of retaliation or retribution. As a result, Congress is at a disadvantage in 
its competition with the executive branch in currying public favor for 
legislative initiatives. This imbalance, however, apparently fails to trouble the 
Court.

To preserve Congress’ ability to function as a coequal branch of govern
ment, the Court in Hutchinson should have granted legislators absolute 
immunity to discuss openly matters they deem worthy of public attention.132 
Admittedly, absolute immunity necessarily entails the risk that the reputation 
of some individuals will be unjustly damaged without judicial remedy.133 The 
greater public benefits of uninhibited public debate and continuous, effective 
representation, however, outweigh the lesser individual harm from in
frequent, personal criticism.134 Moreover, the risk to one’s reputation is

128. Barr v. Mateo, 360 U.S. 564, 574 (1959). In Barr the Acting Director of the Office of Rent 
Stabilization, a federal executive agency, was sued by subordinate officials of the same office who claimed 
that he had maliciously issued a press release impugning their reputation. Id. at 565. Justice Harlan’s 
plurality opinion stated that issuance of press releases was “standard agency practice, as it has become with 
many governmental agencies in these times.” Id. at 574. He continued by stating that absolute immunity 
should extend even to a discretionary act by an executive official so long as it is “within the outer 
penmeters of [the official’s] line of duty.” Id. at 574-75. Justice Black, concurnng separately, said the 
official was protected by absolute immunity because the press release was “neither unauthorized nor 
plainly beyond the scope of Mr. Barr’s official business . . . .” Id. at 577-78 (Black, J., concurring). Justice 
Stewart, dissenting, agreed that absolute immunity was available for actions within an executive official’s 
line of duty, but disagreed that the press release at issue was within Barr’s official duties. Id. at 592 
(Stewart, J., dissenting).

129. See Butz v. Economou, 438 U.S. 478, 507 (1978) (qualified, rather than absolute, immunity for 
federal executive officials for damages arising from unconstitutional action). Without overruling Barr, the 
Court said its earlier decision did not protect an official who had “violated those fundamental principles of 
fairness embodied in the Constitution.” Id. at 495.

130. See Expeditions Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst., 566 F.2d 289, 291 (D.C. 
Cir. 1977) (en banc) (Barr not undercut by later decisions that recognize only qualified immunity for tort 
actions based on constitutional violations), cert, denied, 438 U.S. 915 (1978); Williams v. Gorton, 529 F.2d 
668, 672 (9th Cir. 1976) (Barr affords immunity for issuance of press release if related to duties or functions 
of agency); Mandel v. Nouse, 509 F.2d 1031, 1033 (6th Cir.) (per curiam), cert, denied, 422 U.S. 1008 
(1975) (Barr protects officials acting within “outer penmeter of official duties”).

131. Barr v. Mateo, 360 U.S. 564, 575 (1959).
132. Absolute immunity is appropriate here for three reasons. First, the speech or debate clause was 

designed to protect legislators from the judiciary, as well as the executive. See United States v. Johnson, 383 
U.S. 169, 181-82 (1966). Second, the balancing of interests requires an understanding of the legislative 
process that most courts probably lack. See notes 98-99 supra and accompanying text. Finally, these cases 
can be dealt with adequately through operation of the political process. See notes 135-36 infra and 
accompanying text. An absolute immunity standard for legislators would allow Congress or constituents to 
settle cases as they arise.

133. The Court continues to recognize absolute immunity for speeches delivered on the floor of the 
House or Senate. See Hutchinson v. Proxmire, 99 S. Ct. at 2686. Thus, under current law, a Member of 
Congress may maliciously slander officials in any branch of government or members of the public with 
absolute judicial immunity as long as delivered on the floor of the House or Senate.

134. An English court made this point more than a century ago in holding that publication of 
proceedings in Parliament should be privileged—just as publication of judicial proceedings—even though 
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mitigated by political controls outside the judicial system. Our democracy 
provides various incentives for restraint; excessive conduct is subject to 
reprimand, even reprisal. Each House of Congress has the power to discipline 
or even expel its Members.* 135 More important, constitutents have the means to 
punish irresponsible legislators through the ballot.136 Reliance on these 
controls, rather than the judicial process, to hold Members of Congress 
accountable would give greater respect to the constitutional system of 
separation of powers and ensure to the public the benefits of vigorous, 
uninhibited representation by individual legislators.

“the character of individuals may incidentally be injuriously affected.” Wason v. Walter, L.R. 4 Q.B. 73, 95 
(1868). The court stated that the public interest in parliamentary proceedings outweighed any “inconven
ience” resulting to private individuals:

It is of paramount public and national importance that the proceedings of the Houses of 
Parliament shall be communicated to the public, who have the deepest interest in knowing 
what passes within their walls. . . . Can any man bring himself to doubt that the publicity 
given in modem times to what passes in Parliament is essential to the maintenance of the 
relations between the government, the legislature, and the country at large.

Id. at 87-88.
135. See U.S. Const, art. I, § 5, cl. 2 (“Each House may . . . punish its Members for disorderly 

Behaviour, and, with the concurrence of two thirds, expel a Member ”). Although the power has rarely 
been used, the Senate and the House of Representatives have the power to censure members. See Riddick, 
Senate Procedure 199-200 (1974); W. Brown, supra note 101, §§ 63-64, at 28-29. In Brewster, the 
Court indicated that it believes the respective Houses of Congress are both unwilling and unable to impose 
effective discipline on their members:

Congress is ill-equipped to investigate, try, and punish its Members for a wide range of 
behavior that is loosely and incidentally related to the legislative process .... Congress has 
shown little inclination to exert itself in this area [footnote omitted]. Moreover, if Congress 
did lay aside its normal activities and take on itself the responsibility to police and prosecute 
the myriad activities of its Members related to but not directly a part of the legislative 
function, the independence of individual members might actually be impaired.

United States v. Brewster, 408 U.S. 501, 518-19 (1972). It is ironic that the Court expresses concern that 
discipline of Members of Congress by their colleagues may impair legislators’ independence, but fails to be 
concerned about the potential inhibiting effect of judicial review of legislators’ conduct.

136. See Communication with Constituents, supra note 125, at 18-19 (member of Congress 
“accountable in the exercise of every representative function of his office ... to the constituencies which 
elected him”).

137. Kilboum v. Thompson, 103 U.S. 168, 204 (1881).
138. See notes 93-96 supra and accompanying text.
139. See 99 S. Ct. at 2687 (transmittal of information to inform public not part of legislative process); 

The Legislative Process

As the foregoing discussion suggests, both investigating the executive and 
informing the public are “things generally done in a session of the House by 
one of its Members in relation to the business before it.”137 Moreover, 
investigating and informing are inherently intertwined activities; without 
publicity and the political response it fosters, investigations would be less 
likely to encourage needed change or maintain desired stability.138 Nonethe
less, the Supreme Court has refused to recognize that informing the public is a 
protected element of the legislative process,139 a view some legislators and 
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commentators have suggested stems from a naive understanding of the 
legislative process.140

Gravel v. United States, 408 U.S. at 625 (only matters that are “integral part of the deliberative and 
communicative processes by which Members participate in committee and House proceedings” protected); 
United States v. Brewster, 408 U.S. at 512-13 (preparing newsletters and press releases political, not 
legislative, thus not protected). For a discussion of various terms used to refer to “legislative process,” see 
note 23 supra.

140. See, e.g., Celia, supra note 43, at 1044 (Court’s view of legislative process “closely approximates a 
bad introductory high school civics textbook”); Cleveland, supra note 43, at 146-47 (“Court labors in 
abysmal ignorance of the real processes of representative government”); Ervin, supra note 43, at 186 
(Court’s conception suggests “shocking lack of understanding” of legislative process).

In the field of labor law, the Supreme Court and lower courts also have been criticized, because “they 
. . . only dimly perceive the situations on which they impose their order.” Bickel & Wellington, Legislative 
Purpose and the Judicial Process: The Lincoln Mills Case, 71 Harv. L. Rev. 1, 25 (1957). This occurs 
because “the courts . . . draw from a body of experience not germane to the problem they . . . face.” Id.

141. See Gravel v. United States, 408 U.S. at 625 (performance of acts in official capacity as Senator not 
necessarily legislative); United States v. Brewster, 408 U.S. at 512 (“legitimate ‘errands’ performed for 
constituents, the making of appointments with Government agencies, assistance in securing Government 
contracts, preparing so-called ‘newsletters’ to constituents, news releases, and speeches delivered outside 
Congress,” although “legitimate,” political in nature rather than legislative), cited with approval in 
Hutchinson v. Proxmire, 99 S. Ct. at 2686.

The dictum in Brewster has been followed in the lower courts. See, e.g., Schiaffo v. Heltoski, 492 F.2d 
413, 418 (3d Cir. 1974) (mailing of newsletter under frank not protected); United States v. Garmatz, 445 F. 
Supp. 54, 64 (D. Md. 1977) (discussion construed as part of information gathering process not necessarily 
“legislative act”); United States v. Meyers, 432 F. Supp. 456, 459 (W.D Pa. 1977) (activities “peripherally 
related” to legislative process not protected); Hoellen v. Annunzio, 348 F. Supp. 305, 314 (N D. Ill. 1972) 
(sending out documents to constituents not protected).

142. 99 S. Ct. at 2684 (quoting Gravel v. United States, 408 U.S. 606, 625 (1972)). In Hutchinson the 
Court surprisingly suggested that this language was a similar formulation to that set forth in Kilbourn v. 
Thompson, 103 U.S. at 204, that the speech or debate clause extended “to things generally done in a session 
of the House by one of its members in relation to the business before it.” 99 S. Ct. at 2684.

143. See Constitutional Immunity Hearings, supra note 43, at 264 (testimony of former Rep. T. Curtis) 
(Court’s distinction “exercise in ignorance”); Ervin, supra note 43, at 186. Senator Ervin complained that 
“[cjoupled with the Court’s arbitrary definition of ‘legislative activity,’ this further distinction of ‘political 
activity’ reflects a shocking lack of understanding of the essential elements of the legislative process and the 
representative role of the legislative branch.” Id.

Senator Ervin, distressed by the Court’s decisions in Gravel and Brewster, introduced with 28 
cosponsors S. 1314, The Congressional Free Speech Act of 1973, and S. Res. 86 on March 22, 1973. See 119 
Cong. Rec. 9087 (1973). The bill provided, inter alia, that "no court or grand jury shall inquire of a 
Member or an aide either directly or indirectly into the protected legislative activities of a Member in a 
criminal proceeding without a Member’s consent.” Congressional Record. S. 1314, 93d Cong., 1st Sess., 119 
Cong. Rec. 9089 (1973). Senate Resolution 86, to amend Rule XXX of the Standing Rules of the Senate, 
was designed “to recognize a broad ‘speech or debate’ privilege on the part of Senators not to testify in 
criminal proceedings on ‘protected legislative activity.’” Congressional Record, S. Res. 86, 93d Cong., 1st 
Sess., 119 Cong. Rec. 9088 (1973).

In applying the speech or debate clause, the Court recently has distin
guished between “political” and “legislative” acts, holding only the latter to 
be protected under the clause.141 Legislative acts encompass those activities 
that are “an integral part of the deliberative and communicative processes by 
which Members participate in committee and House proceedings.”142 All 
other activities are deemed to be political. As defined by the Court, however, 
this distinction is ill-conceived.143 In a republic in which legislators must 
account to the voters at regular intervals, all legislative acts can be viewed as 
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fundamentally political.144 Not all political acts, however, are legislative.145 
Many seemingly “political” acts may contribute to society’s general welfare: 
they should not be denied “legislative” legitimacy.

144. See Senate Brief, supra note 124, at 19 (“all legislative activity is political”); Celia, supra note 43, at 
1041 (every act by legislator, in “profoundly fundamental sense,” political); Suarez, supra note 43, at 129 
(“legislator’s function is inherently political”).

145. Kissing babies on the campaign trail, for example, cannot legitimately be described as “legislative”.
146. 99 S. Ct. at 2686.
147. Id. (quoting United States v. Johnson, 383 U.S. 169, 172 (1966), cited with approval in United States 

v. Brewster, 408 U.S. 501, 513 (1972)).
148. Doe v. McMillan, 412 U.S. 306, 313 (1973).
149. 99 S. Ct. at 2686. Because the Supreme Court’s test focuses on place, all floor speeches are 

protected, the assumption being that they are legislative, not political. A review of the speeches delivered or 
submitted on April 18, 1975, the day Senator Proxmire announced the Golden Fleece award to 
Hutchinson, however, confirms that many remarks are more political than legislative. See, e.g., 121 Cong. 
Rec. 10852 (1975) (remarks of Sen. G. McGee) (“Laramie High School Chapter of Distributive Education 
Clubs of America to Represent Wyoming at National Conference”); id at 10915 (extension of remarks of 
Rep. H. Ford) (“Memphis’ High School Drill Team Visits Capital City”); id. at 10941-42 (extension of 
remarks of Rep. J. Buchanan) (“Vistiva Hills Reflects American Beauty”). Celia has argued that many 
speeches are not intended to enlighten colleagues about legislative concerns, but rather are submitted for 
“mundane, practical, political purposes.” Celia, supra note 43, at 1042.

150. See Gravel v. United States, 408 U.S. at 624.
151. Ervin, supra note 43, at 185.

Because neither Proxmire’s newsletters nor his press release were deemed 
“essential to the deliberation of the Senate,” and thus legislative acts, the 
Court denied immunity to their issuance.146 In the Court’s view, protected 
activities must relate to the “due functioning”147 of the legislative process, 
which has been interpreted to include only the conducting of hearings, the 
preparing of reports and authorizing of their publication,148 the delivering of 
floor speeches,149 and voting.150 The Court failed to appreciate, however, that 
“the formulation, consideration, and passage of legislation involves much 
more than the introduction of a bill, a few speeches, and a vote.”151

Even accepting the Court’s distinction between political and legislative 
acts, however, communication between legislators and their constituents is an 
essential element of the legislative process and thus deserving of protection 
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under the clause.152 Public sentiment often shapes legislation.153 The Court, 
however, overlooked this link between public opinion and national legislation. 
By asserting that informing the public is not essential to the internal 
deliberations of Congress, the Court presented “an artificial and narrow 
reading [of the speech or debate clause] unsupported by reason [or histo
ry].”154

Floor Immunity

The Court conceded that a speech delivered by Proxmire on the Senate 
floor would have been “wholly immune.”155 Once released by Proxmire 
outside the halls of Congress, however, these golden words were apparently 
debased through reverse judicial alchemy. Thus, although the Supreme Court 
has always interpreted the speech or debate clause to extend to any speech

152. See Constitutional Immunity Roundtable Discussion, supra note 126, at 88-89 (testimony of Prof. P. 
Kurland) (Court in Gravel “exceeded bounds” in defining legislative informing function). See authorities 
cited in note 123 supra.

Moreover, both commentators and statisticians have noted the substantial extent to which legislators 
rely on newsletters and press releases to keep their constituents informed. See J. Saloma, supra note 97, at 
174-75. Saloma, in this “study of Congress” sponsored by the American Political Science Association, 
among other things surveyed the use of newsletters by members of the House of Representatives. Id. at ix. 
Based on replies by 152 members, Saloma reported:

The congressional newsletter was used more extensively than either radio or television—by 
122 of 152 members (80 percent)—over 30 members circulated more than one kind of 
newsletter. The volume of newsletters was impressive .... Members’ newsletters often got 
even wider circulation through reprinting in district newspapers. Members gave high priority 
to their newsletter operations, compiling mailing lists cumulatively from a variety of sources. 
Considerable effort was devoted to the preparation of the newsletter: an average of 5.7 hours 
on each newsletter for the member and an average of 28.5 total staff hours for preparation and 
mailing.

Id. at 175.
In 1973, a Senate subcommittee commissioned Louis Harris and Associates, Inc., to survey public 

attitudes about letters or mailings from their representatives. Approximately 75% of the constituents had 
received mail from their representative and approximately 60% had heard from their senator. See Louis 
Harris and Assoc’s., Inc. for the Subcomm, on Intergovernmental Relations of the Senate 
Comm, on Governmental Operations, 93d Cong., 1st Sess., Confidence and Concern: 
Citizens View American Government, A Survey of Public Attitudes, 80-81 (Comm. Print 
1973), quoted in Communication with Constituents, supra note 125, at 10.

In evaluating these mailings, 57% of the respondents indicated that these communications contained 
“useful information” and 56% found them “interesting to read,” and, importantly, 47% stated that these 
mailings “tell you how [the representative] is voting.” Communication with Constituents, supra note 
125, at 10. Other data on the volume and timing of these mass mailings for 1973-75 suggest no “inherent 
relationship” between a Member's status as a candidate and the volume of mail sent to voting constituents. 
Id. at 21. These mailings, therefore, were not purely “political.”

Although the Court recognized that newsletters and press releases are valid means of informing the 
public, it refused to view them as an essential element of the legislative process, because they represent “the 
views and will of [only] a single Member.” 99 S. Ct. at 2687. For criticism of the distinction between a 
committe and an individual Member of Congress see note 97 supra.

153. See J. Bibby & R. Davidson, supra note 85, at 9.
154. Gravel v. United States, 408 U.S. 606, 652 (1972) (Brennan, J., with Douglas & Marshall, JJ., 

dissenting).
155. 99 S. Ct. at 2686.
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delivered by a Member on the floor of Congress,156 that same speech delivered 
or published outside the halls of Congress often may not be protected.157 This 
immunity, based upon the place, not the content, of the speech has its roots in 
seventeenth-century England and Parliament’s struggle for supremacy over 
the king.158 Nevertheless, its continued acceptance by the Supreme Court in 
its interpretation of the speech or debate clause demonstrates the continuing 
validity of the policy favoring legislative autonomy from the judicial and 
executive branches. Moreover, this same policy not only supports extending 
immunity to a legislator’s speech off the floor, but also undercuts the Court’s 
distinction between political and legislative activity.159

156. See 99 S. Ct. at 2684-86.
157. See id.
158. United States v. Brewster, 408 U.S. at 507-08.
159. Although this argument may be thought to cut the other way, careful consideration reveals that the 

better argument favors extending floor immunity to speeches delivered outside the halls of Congress. If the 
Court’s distinction between legislative and political activity has merit for purposes of determining 
immunity, then absolute floor immunity might be open to question. If a content-oriented test is appropriate 
at all, it should be equally appropriate for floor speeches as for any others. The plain language of the speech 
or debate clause, however, prohibits the application of a content-oriented test to floor speches. Thus, the 
more persuasive argument is that if non-content immunity extends to floor speeches, it should extend to all 
congressional speech, regardless of location.

160. The Court relied primarily upon Rex v. Lord Abingdon, 170 Eng. Rep. 337 (N.P 1794), which 
held that although a libelous speech delivered on the floor is protected, that same speech is not protected 
from republication. 99 S. Ct. at 2685. The Court cited Rex v. Creevey, 105 Eng. Rep. 102 (K..B. 1813), for 
the same proposition. 99 S. Ct. at 2685. The Court failed, however, to mention Wason v. Walker, L.R. 4 
Q.B. 73 (1868), which held that as long as republication was accurate and in good faith, it was protected 
and that a member was privileged to publish his floor speeches “for the information of his constituents.” Id. 
at 95. See Gravel v. United States, 408 U.S. 606, 658 & n.l (1972) (Brennan, J., with Douglas & Marshall, 
JJ., dissenting). But see id. at 623 n.14 (opinion of the Court).

161. 99 S. Ct. 2685.
162. 408 U.S. 606 (1972).
163. This argument applies with equal force to the Court’s reliance on dictum to the same effect in Doe 

v. McMillan, 412 U.S. 306, 314 (1973). See 99 S. Ct. at 2685-86.

In support of its distinction, the Court in Hutchinson made reference to 
eighteenth- and nineteenth-century English case law for the proposition that 
Members of Parliament are not protected for republication of speeches 
delivered on the floor.160 More pertinent, perhaps, to a 1979 case dealing with 
the speech or debate clause, was the Court’s survey of its own prior decisions 
dealing with the clause and its conclusion that “the doctrine denying 
immunity for republication ha[s] been accepted in the United States.”161

The Court relied in its analysis primarily upon Gravel v. United States.162 
Gravel, however, was a criminal case that held that a senator was not immune 
under the speech or debate clause for refusing to answer grand jury questions 
about his publication of classified materials through a private publishing 
company. Proxmire, on the other hand, was the target of a civil suit for 
disseminating through the press and in newsletters remarks made on the 
Senate floor about alleged executive waste. Thus Gravel arguably is inapplica
ble to the facts in Hutchinson. Moreover, to the extent that Gravel is 
applicable, it suffers from the same tendency to frustrate the policy of 
legislative autonomy as does Hutchinson.163

Because legitimate legislative activity is not limited to the floor of 
Congress, the policy favoring immunity for activities conducted there should 
be extended to protect congressional pursuits outside the halls of Congress.
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For example, congressional recess does not end official business for the 
term.164 When members return to consult with those they represent, the 
legislative forum merely shifts location; the legislative process continues. 
After Hutchinson, however, it may continue less effectively. Members of 
Congress, inadequately protected from openly criticising either executive or 
judicial action, are less likely to present controversial facts outside the halls of 
Congress.165 As a result, informed dialogue may be hampered and the country 
may suffer.166

Conclusion

With its decision in Hutchinson v. Proxmire, the Supreme Court moved 
another step away from the liberal interpretation that both constitutional

164. In his brief, Proxmire provided the Court with a specific example of a controversy—the executive’s 
decision to proceed with funding for the B-l bomber—that required a congressional response at a time 
when Congress was in recess, and hence the floor privilege was unavailable. See Brief for Respondent, 
supra note 4, at 41-42 n.52.

165. It might be argued that legislators are protected by the Times-Sullivan “actual malice” rule that 
requires the plaintiff to prove with convincing clarity that the defendant’s allegedly libelous statement was 
made “with knowledge that it was false or with reckless disregard of whether it was false or not.” New 
York Times Co. v. Sullivan, 376 U.S. 254, 280 (1964). For plaintiffs, this privilege has become “virtually 
impossible to overcome because of the difficulty of meeting the ‘actual malice’ test.” Frakt, The Evolving 
Law of Defamation: New York Times Co. v. Sullivan to Gertz v. Robert Welch, Inc. and Beyond, 6 Rut.- 
Cam. L.J. 471, 477 (1975). Although the privilege may provide an effective defense at trial, it does not, as 
Hutchinson demonstrates, protect legislators from the harassment of suit. For the legislator, that threat is 
real:

Being mortals, we are all going to begin not to say things that perhaps should be said, because 
as a practical matter we will have to be worried about being sued, about hiring a lawyer, and 
the Congress does not provide [reimbursement]... for the lawyer’s services—and they come 
in high in these cases—so the tendency is to say “I am not going to say anything.”

Constitutional Immunity Roundtable Discussion, supra note 126, at 82 (remarks of Rep. R. Giaimo). See id. 
at 94 (colloquy between Reps. J. Cleveland and R. Giaimo) (member who made public safety reports sued 
by bus company, exonerated, but faced with over $12,000 legal fee). It should be noted that the actual 
malice standard was held inapplicable in Hutchinson because Hutchinson was not a public figure. 99 S. Ct. 
at 2688.

It also should be noted that in Hutchinson the Justice Department agreed to defend Proxmire and 
Schwartz. See Letter from Rex E. Lee, Assistant United States Attorney General, to Senator William 
Proxmire (May 3, 1976), reprinted in 122 Cong. Rec. 26362 (1976). The Senate, however, passed S.Res. 
463 authorizing payment of Proxmire’s legal expenses out of the Senate’s contingency funds. S. Res. 463, 
94th Cong., 2d Sess., 122 Cong. Rec. 26370 (1976). In the Senate report accompanying the resolution, the 
Committee on Rules and Administration indicated that “the defense of this constitutional [speech or 
debate clause] right accorded to the legislative branch . . . [should] be under the control of the legislative 
branch rather than under the control of the Justice Department as an arm of the executive branch . . S. 
Rep. 1041, 94th Cong., 2d Sess. 3 (1976).

The principle involved—attack on a legislative constitutional right—apparently motivated the Senate’s 
decision. The Senate did not act primarily to assure that a senator confronted with legal fees would be 
reimbursed. In this instance, prior to passing S. Res. 463, the Senate rejected a request to provide 
$1 1,599.33 to Senator James Buckley to cover outstanding expenses incurred in Buckley v. Valeo, 424 U.S. 
1 (1976) (per curiam). See 122 Cong. Rec. 26369 (1976) (Senate tabled modified Buckley amendment no. 
2096).

166. As Justice Brennan similarly has indicated: “The Nation as a whole benefits from the congressional 
investigation and exposure of official corruption and deceit. It likewise suffers when that exposure is 
replaced by muted criticism, carefully hushed behind congressional walls.” Gravel v. United States, 408 
U.S. 606, 662 (1972) (Brennan, J., with Douglas & Marshall, JJ., dissenting).
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framers and judicial authorities have recognized the speech or debate clause 
warrants. In time, other methods of communication—letters to constituents 
and submitted but unspoken speeches—will lose immunity if the Court 
persists in applying its notions of what is essential to the legislative process. 
The Congressional Record and committee reports, although valuable, simply 
cannot nurture the broad discussion of national events essential to a 
democratic system of government. Without personal communication, repre
sentation will be less effective, legislation less responsive. Moreover, the 
Court’s emphasis in Hutchinson on place, rather than content, underscores its 
fundamental misunderstanding of congressional representation. The limits of 
legislative immunity, as now defined by the Court, conflict with the necessi
ties of the legislative process. As a result, these limits ultimately may prove to 
hamper, rather than promote, representative democracy.

Jeff Turner





Dow Chemical Revisited: Picketing of Secondary 
Employers Whose Income is Primarily Derived 
From a Single Product
Retail Store Employees Union Local 1001 v. NLRB (Safeco), No. 76-2015 
(D.C. Cir. Aug. 10, 1979) (en banc), cert, granted, 48 U.S.L.W. 3426 (U.S. 
Jan. 8, 1980) (No. 79-672)

In Retail Store Employees Union Local 1001 v. NLRB (Safeco),1 the United 
States Court of Appeals for the District of Columbia Circuit confronted for a 
second time2 the issue whether section 8 of the National Labor Relations Act 
(NLRA)3 permits a union to picket a secondary business4 whose revenue 
depends primarily on an item produced by the employer with which the union 
has a labor dispute.5 The dispute in question arose in 1974 when contract

1. No. 76-2015 (D.C. Cir. Aug. 10, 1979) (en banc), cert, granted, 48 U.S.L.W. 3426 (U.S. Jan. 8, 1980) 
(No. 79-672).

2. The court faced the same issue in Local 14055, United Steelworkers v. NLRB, 524 F.2d 853 (D.C. 
Cir. 1975), vacated and remanded sub nom. Dow Chem. Co. v. Local 14055, United Steelworkers, 429 U.S. 
807 (1976), dismissed on remand as moot Dow Chem. Co., 229 N.L.R.B. 302 (1977). In Dow Chemical a 
panel of the D.C. Circuit refused to enforce the National Labor Relations Board’s (NLRB) order that 
Local 14055 cease and desist its picketing of independent gas stations that derived most of their revenues 
from the sale of Bay gasoline, which was produced by the Dow Chemical refineries with whom the union 
had its dispute. 524 F.2d at 861. Dow Chemical did not settle the question because the dissolution of the 
local rendered the case moot before the Supreme Court could decide it. 229 N.L.R.B. at 303; cf. Bennett v. 
Local 456, Teamsters and Chauffeurs, 459 F. Supp. 223, 232-33 (S.D.N.Y. 1978) (Court’s grant of 
certiorari in Dow suggests significant possibility that picketing in Dow violated NLRA; preliminary 
injunction granted). Dow Chemical has been widely discussed. See, e.g., Duerr, Developing a Standard for 
Secondary Consumer Picketing, 26 Lab. L.J. 585, 588-90 (1975) (NLRB ruling incorrect in light of 
established doctrine); Comment, Product Picketing: The Secondary Boycott Provisions of the NLRA and the 
Tree Fruits and Dow Cases, 7 Tex. Tech. L. Rev. 645, 661-70 (1976) (same) [hereinafter Product 
Picketing]; 10 Ga. L. Rev. 871, 877-78 (1976) (court of appeals decided case correctly); 30 Rutgers L. 
Rev. 176, 188 (1976) (court of appeals incorrect in permitting picketing).

3. 29 U.S.C. § 158(b)(4)(ii)(B) (1976).
4. A complete discussion of such terms as primary boycott, secondary boycott, or struck product is 

beyond the scope of this Comment. The development of these terms was long and confusing and their 
meanings are complex. See Comment, Secondary Consumer Picketing—The Product Boycott, 19 Sw. L.J. 
567, 568-73 (1965) (defining employer and secondary employer). For instance, although the classification 
of picketing as secondary in some circumstances means that it is illegal, the term is also used without 
regard to the legality of the conduct. See Engel, Secondary Consumer Picketing—Following the Struck 
Product, 52 Va. L. Rev. 189, 190 n.2 (1966) (listing cases in which picketing described as secondary 
regardless of lawfulness). Moreover, distinguishing between secondary and primary activity is frequently, 
in the words of Mr. Justice Frankfurter, a task of drawing lines “more nice than obvious.” Local 761, 
International Union of Elec., Radio & Mach. Workers v. NLRB, 366 U.S. 667, 674 (1961).

For the purposes of this Comment, primary picketing occurs at the place of business of the employer 
with whom the union has the dispute, and secondary picketing takes place at any other site. In picketing a 
struck product, a union limits itself to asking consumers not to purchase the product of the primary 
employer. Such picketing may take place at either a primary or secondary site. A secondary employer is 
neutral in the labor dispute and has no power to resolve it. A secondary boycott is any boycott, whether 
legal or not, that affects goods sold by a secondary employer. See generally Engel, supra, at 190 & nn.2-3; 
Comment, Product Picketing, supra note 2, at 645 nn.1-3; 10 Ga. L. Rev. 781, 782 n.10 (1976); 30 
Rutgers L. Rev. 176, 178 n.12 (1976).

5. In Safeco, 90-95% of the secondary employer’s business came from the struck product. Slip. op. at 3 
n.6. In Dow Chemical the struck product accounted for 50-98% of the gross revenues of the six picketed 
gas stations. 524 F.2d at 855.

807
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negotiations broke down between Safeco Title Insurance Company, a Califor
nia corporation operating a title insurance company in Seattle, Washington, 
and Local 1001 of the Retail Clerks International Association, AFL-CIO, the 
certified collective bargaining representative for certain Safeco employees.6 
With the knowledge and authority of the union, Safeco employees picketed 
five land title companies that derived ninety to ninety-five percent of their 
income from the sale of title insurance policies underwritten by Safeco.7 
Although Safeco was a substantial stockholder in each company and all five 
companies had a Safeco officer as a director, Safeco had no control over the 
employment practices of the companies, and none of the striking employees 
worked for the land title companies.8 The picketing did not cause any work 
stoppage at the title companies, and deliveries continued as usual.9 Neverthe
less, one of the companies filed a complaint with the National Labor 
Relations Board (NLRB), charging the union with an unfair labor practice in 
conducting an illegal secondary boycott.10

6. Slip op. at 2-3.
7. Id. at 3 & n.6.
8. Id. at 3-4.
9. Id. at 3.
10. Id. at 4. After Safeco intervened in the case, the parties stipulated the pertinent facts and waived 

intermediate proceedings before an administrative law judge. The Board then transferred the litigation to 
itself. Id.

11. 226 N.L.R.B. at 756. In determining whether the land title companies were neutral employers, the 
Board examined the degree of common ownership between the companies, the degree of common control 
of the day-to-day business, including labor policies, the extent of integration of the business operations, and 
the dependence of one employer on the other for a substantial portion of its business. Id. The Board found 
that Safeco was a minority shareholder in all but one of the companies, had no control over the labor 
relations policies of the title companies, and that there was no interchange of employees between the title 
companies and Safeco. Id. The Board stated that the relationship between underwriter and insurance agent 
did not warrant a finding that the two were an integrated operation. Id.

12. Id. at 756-57.
13. 29 U.S.C. § 158(b)(4)(ii)(B) (1976).
14. 377 U.S. 58 (1964), rev'g 308 F.2d 311 (D.C. Cir.), rev'g 132 N.L.R.B. 1172 (1961). Tree Fruits has 

been widely discussed. See, e.g., Comment, Product Picketing—A New Loophole in Section 8(b)(4) of the 
National Labor Relations Act, 63 Mich. L. Rev. 683, 691-95 (1965) (number of possible complications 
may arise in theory developed by Court); 33 Fordham L. Rev. 112, 120 (1964) (correctly decided but 
should have been limited to facts); 12 U.C.L.A. L. Rev. 238, 295 (1964) (decision unwarranted in light of 
legislative history of Act).

15. 377 U.S. at 71.
16. 226 N.L.R.B. at 757. In so ruling the Board relied on its opinion in Dow Chemical. Id. In Dow

The NLRB ruled that the land title companies were neutral parties to the 
dispute between the union and Safeco, and held that the title companies’ 
economic dependency on Safeco did not warrant the conclusion that the 
companies were allies of Safeco.11 The Board also agreed with the complain
ing title company that the picketing was an illegal boycott12 under section 
8(b)(4)(ii)(B) of the NLRA.13

On the issue of legality under the NLRA, the Board majority stated that 
the doctrine developed by the United States Supreme Court in NLRB v. Fruit 
& Vegetable Packers Local 760 (Tree Fruits),14 which permitted picketing of a 
secondary business utilized only to persuade customers not to buy a struck 
product,15 did not apply when picketing was reasonably calculated to 
persuade customers to stop all trade with the secondary employer.16 The 
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Board concluded that a successful boycott of Safeco policies sold by the title 
companies would result in a virtually complete boycott of those companies.* 17 
Although the companies had no power to resolve the labor dispute with 
Safeco, the picketing inevitably drew them into that dispute, and they would 
be forced either to cease doing business with Safeco or to go out of business if 
the boycott succeeded.18 The Board therefore concluded that the picketing 
was illegal because it constituted the coercion of a neutral employer within the 
meaning of section 8(b)(4)(ii)(B).19

Chemical the Board held that when successful picketing would predictably force the secondary employer 
either to go out of business or to cease doing business with the primary employer, the picketing had an 
unlawful object under the Act. 211 N.L.R.B. 649, 651-52 (1974); see note 2 supra (discussion of Dow 
Chemical).

17. 226 N.L.R.B. at 757.
18. Id.
19. Id. The Board majority refused to address two issues raised by the intervenor. Safeco had argued 

that the union had used picket signs that were illegal under § 8(b)(4)(ii)(B). Slip op. at 5 n.13. Although 
the signs alleged that Safeco was nonunion and did not employ members of Local 1001, the Board’s finding 
of fact indicates that Safeco had recognized the union by negotiating with it. 226 N.L.R.B. at 754-55. Thus 
the signs were misleading and illegal under § 8(b)(4)(ii)(B). The Board found it unnecessary to deal with 
this issue because it disposed of the case on other grounds. Id. at 757 n.16. Similarly, the Board did not 
address Safeco’s contention that the title insurance policies were so incorporated into the business of the 
title companies that consumers could not comply with the union’s requests to boycott the struck product 
without totally boycotting the business of the neutrals. Id. at 755. If the insurance was merged into the 
overall services of the title companies the boycott would be illegal under the rule articulated in Honolulu 
Typographical Union No. 37 v. NLRB, 401 F. 2d 952, 955 (D.C. Cir. 1968). See notes 96-99 infra and 
accompanying text (discussion of merged-product rule). Resolution of this issue would require a more 
detailed finding of fact than that which the Board made.

Either the merged-product argument or the illegal picket sign argument would have allowed the Board 
to issue a cease and desist order on grounds that had a clear basis in precedent. See Honolulu 
Typographical Union No. 36 v. NLRB, 401 F.2d 952, 955 (D.C. Cir. 1968) (prohibiting picketing aimed at 
product merged into secondary business); San Francisco Typographical Union No. 21, 188 N.L.R.B. 673, 
680 (1971) (prohibiting use of picket signs not adequately identifying struck product). The Board, however, 
refused to follow either approach in an apparent effort to force the D.C. Circuit to reconsider its opinion in 
Dow Chemical. This is made clear in note 15 of the Board’s opinion in Safeco: “We have fully considered 
the views expressed by the Court of Appeals for the District of Columbia in its opinion in Dow Chemical. 
With all due respect to that court, we continue to adhere to the views expressed in the Board’s opinion in 
that case.” 226 N.L.R.B. at 757 n.15. Because the Board limited the grounds on which its decision rested, 

the D.C. Circuit could not reach the other issues raised by the parties. Slip op. at 5 n. 13. See Robinson, The 
Making of Administrative Policy: Another Look at Rulemaking and Adjudication and Administrative 
Procedure Reform, 118 U. Pa. L. Rev. 485, 509-13 (1970) (criticizing Board for using certain cases for 
promulgation of policy at expense of fair analysis of case before it).

20. Slip op. at 9-10.
21. Id. at 30. A three-judge panel of the court had previously voted 2-1 to enforce the order. Record, 

Safeco, No. 76-2015, (D.C. Cir. Aug. 10, 1979).
22. Slip op. at 24.
23. Id. at 25.
24. Id. at 23. The dissenters argued that nothing in the legislative history or in Tree Fruits required that 

On appeal, the D.C. Circuit en banc affirmed the Board’s decision that the 
land title companies were neutral parties,20 but refused to enforce the Board’s 
order to cease and desist picketing.21 The five-judge majority held that the 
picketing was not an illegal secondary boycott within the meaning of section 
8(b)(4)(ii)(B).22 The court concluded that the Board had erred in its interpre
tation of the scope of Tree Fruits23 and upheld the picketing of the land title 
companies because it merely followed the struck product.24 This Comment 
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will argue that in reaching this result the court of appeals confused the Tree 
Fruits distinction between picketing aimed at the struck product and picket
ing aimed at generally hurting the secondary employer25 with the statute’s 
requirement that an illegal secondary boycott must coerce the secondary 
employer.26 As a result the court ignored the two-pronged test of legality 
under section 8(b)(4)(ii)(B) and failed to account for the economic realities of 
the situation in Safeco. This Comment then will suggest an alternative reading 
of the statute as it was interpreted by Tree Fruits and will apply this 
alternative reading to the facts of the Safeco case. To determine whether the 
Safeco boycott had an illegal object under section 8(b)(4)(ii)(B), this Com
ment will examine the legislative history of the 1959 amendments to the Act 
to discover whether the Safeco picketing was one of the kinds of secondary 
boycotts Congress expressed an intention to prohibit, and will discuss two 
factors that the courts have found significant in deciding whether picketing 
ostensibly aimed at a product is in fact generally aimed at the secondary 
business. This Comment will also explore the question whether, in view of the 
Supreme Court’s opinion in Tree Fruits, economic impact may be used as a 
test of coercion under section 8(b)(4)(ii)(B).

secondary employers lose their protection under § 8 merely because they were heavily dependent on the 
struck product. Id. at 3 (Robb, J., with Tamm, MacKinnon & Wilkey JJ., dissenting). Moreover, the 
dissent thought that enforcement of the order would be consistent with the decisions in past cases. Id. at 5 
& n.2 (Robb, J., dissenting).

25. 377 U.S. at 63-64 & 64n.7.
26. 29 U.S.C. § 158(b)(4)(ii)(B) (1976); see note 29 infra and accompanying text.
27. Slip op. at 13-19, 30.
28. 29 U.S.C. § 158(b)(4)(ii)(B) (1976). For a discussion of the two-pronged nature of the amended 

section, see Carpenters Local 1976 v. NLRB, 357 U.S. 93, 98, 106-07 (1958); Engel, supra note 4, at 194 
n.4; Comment, Product Picketing, supra note 2, at 647-48 & 647 n.11.

29. National Labor Relations Act, § 8(b)(4), 29 U.S.C. § 158(b)(4)(ii)(B) (1976). The 1959 Landrum- 
Griffin amendments were designed to close the loopholes that had arisen because the courts had narrowly 

The Reasoning of the Safeco Court

Background. In Safeco the D.C. Circuit reviewed the Supreme Court’s
opinion in Tree Fruits and its own opinion in Dow Chemical and concluded 
that the Board had erred in granting the cease and desist order because it had 
misunderstood the Tree Fruits interpretation of the 1959 amendments to 
section 8.27 Those amendments created a two-pronged test in which the 
legality of a boycott depends on whether the object of the picketing is 
forbidden and whether the picketing is coercive.28 The amendments made it 
an unfair labor practice

for a labor organization or its agents ... to threaten, coerce, or 
restrain any person engaged in commerce or in an industry 
affecting commerce, where ... an object thereof is . . . forcing or 
requiring any person to cease using, selling, handling, transporting, 
or otherwise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business with any 
other person.29
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Although commentators30 and the NLRB31 initially construed the amended 
section to ban all secondary picketing, the Supreme Court in Tree Fruits 
concluded that Congress had not intended such a sweeping prohibition.32 

The Tree Fruits litigation arose from union picketing of Safeway stores in 
Seattle, Washington.33 The picketing was aimed solely at apples supplied to 
Safeway by warehousemen with whom the union had a labor dispute.34 In 

construed the Act. For discussions of the loopholes see, Tree Fruits, 377 U.S. at 65; 105 Cong. Rec. 17,893 
(1959) (remarks of Sen. Kennedy), reprinted in II Legislative History of the Labor-Management 
Reporting & Disclosure Act of 1959, at 1431 (1939) [hereinafter II LMRDA Legislative 
History]; Cox, The Landrum-Griffin Amendments to the National Labor Relations Act, 44 Minn. L. Rev. 
257, 270 (1959); Fanner, The Status and Application of the Secondary-Boycott and Hot-Cargo Provisions, 48 
Geo. L. J. 327, 330 (1959). Section 8(b)(4)(ii)(B) has been described by one commentator as “one of the 
most labyrinthine provisions ever included in a federal labor statute.” Aaron, The Labor-Management 
Reporting and Disclosure Act of 7959 (pt. 2.), Ti Harv. L. Rev. 1086, 1113 (1960).

30. See, e.g.. Aaron, supra note 29, at 1116 (intentional inducement of secondary employees to cease 
handling goods at secondary site illegal under § 8); Cox, supra note 29, at 274 (language of bill suggests 
secondary consumer boycotts illegal); Farmer, supra note 29, at 335 (§ 8 rules out every avenue but 
persuasion); Fleming, Title VII: The Taft-Hartley Amendments, 54 Nw. L. Rev. 666, 691 (1960) (§ 8 
seems to outlaw all secondary picketing).

31. See Milk Drivers Local 680, 145 N.L.R.B. 165, 169-70 (1963) (threatening to engage in consumer 
picketing of neutral employers violates § 8), rev’d, 331 F.2d 561 (1964); Upholsterers Local 61, 132 
N.L.R.B. 40, 43 (1961) (secondary picketing urging consumers to buy union-made furniture violates § 8), 
rev’d, 147 N.L.R.B. 506 (1964). Both cases were reversed after the Tree Fruits decision.

32. 377 U.S. at 71. One reason for the Court’s conclusion that Congress did not intend to ban all 
secondary boycotts was the constitutional issue that lurked in the background. The Court articulated this 
issue in terms of Congress’ intention not to pass amendments to the Act that would violate the first 
amendment, id. at 68, 70, but both the D.C. Circuit’s opinion in that case, 308 F.2d at 316, and Mr. Justice 
Black’s concurrence, 377 U.S. at 77-80, emphasize the importance of the constitutional problem. One 
commentator has lamented that the only justification for Tree Fruits is “shrouded in the mists of a vague 
reference to the first amendment.” Lewis, Consumer Picketing and the Court—The Questionable Yield of 
Tree Fruits, 49 Minn. L. Rev. 479, 481-82(1965).

If the Court had construed the Act to ban all secondary picketing, the Act might have collided with the 
first amendment guarantees outlined in Thornhill v. Alabama, 310 U.S. 88 (1940). In Thornhill the Court 
held that sweeping proscriptions of peaceful picketing violate freedom of speech. Id. at 105. Thus the Court 
in Tree Fruits reasonably invoked the policy of construing the Act to avoid the constitutional issue.

The interpretation of § 8 in this Comment may raise a constitutional issue that was avoided by the D.C. 
Circuit’s construction of the statute in Safeco. See slip op. at 29 (court’s construction of act necessary to 
avoid possible constitutional problem). Indeed, the petitioner’s supplemental brief in Safeco argued that the 
first amendment protects the Safeco picketing because, under the Supreme Court decision in Virginia 
Pharmacy Bd. v. Virginia Consumer Council, 425 U.S. 748 (1976), the government cannot interfere with 
the free flow of information to the general public. Supplemental Brief for Petitioner at 6-8, Safeco, No. 76- 
2015 (D.C. Cir. Aug. 10, 1979). Although the Court in Virginia Pharmacy Board stated that it could see no 
difference between speech concerning a labor dispute and informational speech, the Court noted that some 
areas of speech between labor disputants are subject to valid restrictions and are outside the protection of 
the first amendment. 425 U.S. at 763 & n.17. Moreover, the Court in Virginia Pharmacy Board did not 
refer specifically to labor picketing, which has traditionally been regarded as more than just speech. See 
Teamsters Union v. Vogt, Inc., 354 U.S. 284, 290 (1957) (regulation of picketing “involve[s] not so much 
questions of free speech as review of the balance struck by a State between picketing that involve[s] more 

j than ‘publicity’ and competing interests of state policy”).
In Vogt the Court held that the right to picket is not absolute and may be regulated to further a valid 

governmental policy. 354 U.S. at 289. Although the Supreme Court has not spoken directly to the issue, it 
has implied that § 8 is just such an expression of a valid governmental policy. See id. at 294 (comparing 
valid state law to § 8; stating both laws represent similar policies). Because the reading of § 8 suggested in 
this Comment would not produce a sweeping prohibition of secondary picketing, the constitutional 
considerations that motivated the Court in Tree Fruits would not be applicable to Safeco, and the picketing 
could be enjoined without violating the first amendment.

33. 377 U.S. at 59-60.
34. Id. at 60-61.
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finding the boycott legal the Supreme Court examined the legislative history 
of the 1959 amendments to determine whether the Safeway picketing was 
secondary consumer picketing that Congress clearly intended to prohibit 
under section 8(b)(4)(h).35 The Tree Fruits Court then distinguished between 
picketing focused on the struck product and picketing designed to persuade 
customers to cease all trade with the secondary employer.36 The former, the 
Court explained, was a legitimate extension of picketing to a secondary site 
because such boycotts were closely confined to the primary dispute.37 On the 
other hand, picketing designed to cut off all public trade with the secondary 
employer was illegal because it created a separate dispute with that em
ployer.38 This analysis creates a distinction to be applied in interpreting the 
object prong of the statute, because it focuses on whether the union confined 
the picketing to the legal object of following the struck product or intended its 
boycott to have a wider impact on the secondary’s business.39

35. Id. at 71 (identifying proper test as examination to determine whether picketing “within the area of 
secondary consumer picketing which Congress did clearly indicate its intention to prohibit”).

36. Id. at 70. The Court took this distinction not from the legislative history or the statute but from state 
cases on secondary boycotts. 377 U.S. at 64 & n.7. See Lewis, supra note 32, at 486 (distinction made by 
Court not based on statutory language).

37. 377 U.S. at 72.
38. Id.
39. Tree Fruits imposed the distinction upon the part of the statute that makes boycotts illegal “where 

an object thereof... is forcing or requiring any person to cease using, selling, handling, transporting or 
otherwise dealing in the products of any other producer.” 29 U.S.C. § 158(b)(4)(ii)(B) (1976). See note 51 
infra and accompanying text (distinction refers to union’s object, not to issue of coercion.) But see Lewis, 
supra note 32, at 486 (Court simply assumed that Tree Fruits boycott had illegal object).

40. 377 U.S. at 72-73.
41. Because the Court had determined that the Safeway picketing had the legal object of following the 

struck product, id. at 63, the union’s activity could not “threaten, coerce, or restrain” the secondary 
employer even though the Safeway boycott would seem to fall literally within the prohibition. Id. at 71-72. 
The Court’s reasoning in this part of the opinion suggests that “coercive" has a limited meaning—all 
coercive conduct is not prohibited by the statutory terms—and the boycott could force the stores to stop 
selling the apples. Id. at 72-73.

42. The latter view was adopted by the D.C. Circuit in Safeco. See notes 52 & 67 infra and 
accompanying text. (D.C. Circuit misconstrued Tree Fruits reasoning on issue of economic impact).

43. 377 U.S. at 71-73 (because Safeway picketing not within class of consumer picketing intended to be 

After concluding that the Safeway boycott was aimed only at the struck 
product, the Court addressed itself to the second prong, the coercion test. The 
Court stated that the test of coercion for the purposes of the case before it was 
not whether Safeway was likely to suffer economic loss.40 This seeming 
rejection of economic impact as the test for the coercion prong, however, 
occurred only after the Court had determined that the picketing in question 
was not of the type that Congress had intended to prohibit—that is, it did not 
have an illegal object.41 The Court never addressed the question of whether 
economic impact could be a proper test of coercion if the picketing was within 
the area that Congress intended to prohibit. Thus Tree Fruits may be 
interpreted as a limited rejection of economic impact as a test of coercion 
when the legal object of the picketing made the question of impact irrelevant, 
and not as a rejection of economic impact in all situations.42 Although the 
economic impact of the Safeway boycott could have forced the stores to stop 
selling the struck product, the boycott would still have been legal because the 
object of the picketing was lawful.43 This reading of Tree Fruits isolates each 
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prong of the test of illegality and requires that each prong be separately 
examined.44 It also leaves open the possibility that economic impact might be 
a relevant test of coercion when the picketing has an illegal object.45

banned by Congress, no violation of § 8(B)(4)(ii)(B) even if picketing led to Safeway terminating sale of 
apples).

44. See note 28 supra and accompanying text. But see NLRB v. Twin City Carpenters Dist. Council, 422 
F.2d 309, 315 (8th Cir. 1970) (suggesting coercion irrelevant if union appeal requests customers to engage 
in general boycott). Both the Board and the D.C. Circuit interpreted Tree Fruits as collapsing the two 
prongs into a single test. See notes 46-49 & 93 infra and accompanying text (D.C. Circuit and NLRB treat 
Tree Fruits as having created single test).

45. For instance, if the picketing were aimed generally at a secondary franchise business, but some 
aspect of the business not directly related to the franchise accounted for most of the profit, the object of the 
boycott could be prohibited, but the boycott might still be legal as noncoercive. An example of such a 
boycott would be Dow Chemical-type picketing of a gas station if the station made most of its profit from 
some part of its operation not directly related to the selling of the gasoline products being boycotted. The 
picketing might be intended to close down the stations—an illegal object—but still be legal because of its 
minimal impact. See generally Engel, supra note 4, at 196 n.21 (implying coercion and object tests should 
be separate). This approach to the statute would thus expand rather than contract the union’s right to 
picket in secondary situations.

46. Slip op. at 22.
47. Id. at 25.
48. Id.
49. 29 U.S.C. § 158(b)(4)(ii)(B) (1976); see notes 28-29 supra and accompanying text.
50. 377 U.S. at 70-71.
51. The distinction is articulated in terms of whether the picketing is “employed only to persuade 

customers not to buy the struck product,” or instead is “employed to persuade customers not to trade at all 
with the secondary employer in order to inflict injury on his business generally.” Id. at 72. Both 
characterizations refer to the union’s object or intention in conducting the strike and not to whether force 
or coercion was involved.

52. See slip op. at 25.

The Safeco Court's Reading of Tree Fruits. The D.C. Circuit did not
interpret Tree Fruits in the manner suggested above. On the contrary, the 
D.C. Circuit viewed the distinction drawn in Tree Fruits as providing “the 
line of demarcation between what Section 8(b)(4)(ii)(B) leaves unaffected and 
what it plainly forbids.”46 The court read the Tree Fruits dismissal of an 
economic impact test for coercion to mean that picketing aimed only at the 
struck product is legal whatever effect it might have on the secondary 
employer.47 The D.C. Circuit articulated the Tree Fruits test of threatening, 
coercing, or restraining activity as “whether the challenged picketing confines 
its appeal to the struck product in order to reduce the primary employer’s 
market therefor, or whether the picketing projects its force beyond these 
boundaries.”48

The test of coercion posited by the D.C. Circuit in Safeco confuses two 
distinct parts of the Tree Fruits opinion. In part the confusion is caused by the 
court’s failure to recognize that to be illegal, section 8(b)(4)(ii)(B) picketing 
must have both an illegal object and also threaten, coerce, or restrain the 
secondary employer.49 In Tree Fruits the Supreme Court discussed the issue of 
coercion only after making the distinction between boycotts with the unlawful 
object of hurting the secondary employer and boycotts that merely follow the 
struck product.50 The coercion issue was not part of the Supreme Court’s 
distinction between lawful and unlawful boycott objectives.51 By interpreting 
Tree Fruits as holding that impact is never relevant to the issue of coercion,52 
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the D.C. Circuit overlooked the Supreme Court’s separation of the object 
prong and coercion prong of section 8(b)(4)(ii)(B). The coercive impact of the 
picketing is irrelevent only to the initial inquiry into the legality of the object 
of the picketing.53

53. See id. at 22 (court quotes Tree Fruits distinction and characterizes it as “line of demarcation 
between legal and illegal picketing”).

54. Id. at 22 (quoting Tree Fruits, 377 U.S. at 70).
55. For a discussion of this assumption, see notes 87-94 infra and accompanying text.
56. See Big Apple Supermarkets, Inc. v. Dutto, 237 F. Supp. 774, 778 (E.D.N.Y. 1965) (dictum)

(activities specified in complaint would not constitute § 8(b)(4) secondary boycott even if complaint 
described primary labor dispute—conduct “same as” Tree Fruits); United Paperworkers Int’l Union Local 
832, 98 L.R.R.M. 1430, 1431, 236 N.L.R.B.___ (1978) (secondary boycott of paper bags used by
supermarket; not unlawful because furnishing bags service customers may accept or reject); Local 248, 
Meat & Allied Food Workers, 230 N.L.R.B. 189, 189 n.3 (1977) (secondary boycott of meat served by 
restaurants and sold by groceries illegal; union failed to ensure that its actions would not affect secondary 
employer’s business beyond sale of primary product).

57. See Kaynard v. Independent Routemen’s Ass’n, 479 F.2d 1070, 1073 (2d Cir. 1973) (general threats 
to grocery store owners that picketing will occur unless stores stop selling primary product and failure to 
clearly identify struck product on picket signs constitutes unlawful secondary pressure); NLRB v. Twin 
Cities Carpenters Dist. Council, 442 F.2d 309, 314 (8th Cir. 1970) (picketing of secondary that fails to 
identify primary product or nature of dispute is unlawful general patronage boycott); Local 732, Int’l Bhd. 
of Teamsters, 229 N.L.R.B. 392, 392 (1977) (picketing of airline unlawful when no attempt made to limit 
boycott to services supplied airline by primary employer).

58. See Lewis, supra note 32, at 486-87 (distinction between “do not buy product” and “do not trade"
appeals has merit to decisionmaker, but real effects will depend on nature and number of product sold by 
secondary); Comment, Secondary Consumer Picketing— The Product Boycott, supra note 4, at 588 (unless 
Tree Fruits interpreted to outlaw secondary boycott when product comprises large percentage of secondary 
business, such employers will not be protected by § 8(b)(4)(ii)(B)); 67 Mich. L. Rev. 1270, 1273 (1969) 
(Tree Fruits distinction between picketing one of many products sold and total boycott of secondary 
difficult to apply in factual contexts different from Tree Fruits). :.

59. 377 U.S. at 82 (Harlan, J., dissenting).
60. Id. at 83.

The D.C. Circuit’s test of coercion relied heavily on the comment in Tree 
Fruits that “[pjeaceful consumer picketing to shut off all trade with the 
secondary employer unless he aids the union in its dispute with the primary 
employer, is poles apart from such picketing which only persuades his 
customers not to buy the struck product.”54 This statement indicates, 
however, that a boycott may have only one object—either to boycott only the 
struck product or to boycott the secondary employer’s business general
ly—and that the object of picketing is unrelated to its effect on the secondary 
employer.55

The Tree Fruits distinction between picketing aimed at the struck product 
and picketing aimed at the secondary’s business has been followed when the 
secondary employer handled a large variety of products56 and also when the 
picketing was obviously aimed at the secondary employer’s business general
ly.57 In cases in which the secondary employer’s business depends primarily 
on the sale of the struck product, however, the distinction appears artificial.58 
Indeed, Justice Harlan in his dissent in Tree Fruits accused the majority rule 
of being “too refined in the context of reality.”59 He emphasized that the 
distinction becomes “even more tenuous” in situations in which the second
ary “depends largely or entirely on sales of the struck product.”60 Similarly, 
one commentator has noted that the D.C. Circuit’s Dow Chemical opinion, 
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which relied heavily on the Tree Fruits distinction,61 did not adequately deal 
with the economic realities of secondary picketing.62

61. See Dow Chemical, 524 F.2d at 857-58 (quoting at length from Tree Fruits to establish principles 
applicable to dispute before court).

62. See 30 RUTGERS L. Rev. 176, 188-89 & n.79 (1976) (Dow Chemical did not adequately deal with 
coercive effect of economic impact on secondary business; secondary employers that rely heavily on one 
product particularly susceptible to loss of business when picketed).

63. 226 N.L.R.B. at 757.
64. Id.
65. Id.
66. Explaining the Tree Fruits rationale, the D.C. Circuit noted that “[wjhen the union’s secondary 

picketing is no more than a request that consumers shun the struck product, any diminution of the 
commerce in the product between the primary and secondary employers is simply a reflection of the 
union’s limited appeal.” Slip op. at 22. The court then accepted the Tree Fruits assumption that such 
consumer picketing is “poles apart” from picketing utilized to induce customers to foresake the secondary 
completely. Id.

67. Id. at 25 (predictable economic consequences of boycott on secondary’s business not part of Tree 
Fruits test of secondary boycott).

68. Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d 952, 956 (D.C. Cir. 1968) (boycott of 
stores that advertised in primary employer’s newspapers unlawful).

69. 377 U.S. at 62-63. The kind of legislative analysis mandated by Tree Fruits has been criticized. See 
Engel, supra note 4, at 196 & n.21 (more appropriate legislative analysis would have required Court in Tree 
Fruits to first determine whether activity § 8 coercion and then base its conclusion about scope of act upon 
that determination).

In Safeco the Board implicitly recognized that single-product picketing can 
have the same impact as general picketing of the secondary’s business. First, 
the Board found that successful picketing of Safeco Insurance would result in 
a boycott of the land title companies’ entire business.63 The Board then 
reasoned that because the title insurance companies derived virtually all their 
revenues from the sale of Safeco policies, a successful consumer appeal by the 
union would force the companies either to cease doing business with Safeco or 
to go out of business.64 According to the Board, the result was coercion of 
neutral employers in violation of section 8(b)(4)(ii)(B).65 In contrast, the D.C. 
Circuit uncritically applied the Tree Fruits rationale66 and dismissed as totally 
irrelevant the boycott’s potential economic impact on the land title compa
nies.67 The court’s approach is at odds with its earlier mandate that the 
distinction between lawful and unlawful secondary boycott situations be 
made “in terms of the tradition and economic realities of union pressure.”68 
By ignoring the economic realities perceived by the Board, the D.C. Circuit 
failed to reconcile the actual threat of coercion confronting the neutral land 
title companies in Safeco with the Tree Fruits analytical distinction between 
single-product and general-business boycotts.

An Alternative Approach

The Legislative Background of Section 8. In Tree Fruits the Supreme
Court began its inquiry into the legality of the Safeway picketing by asking 
whether the secondary consumer picketing involved was among the “isolated 
evils” Congress intended to prohibit under section 8(b)(4)(ii)(B).69 The same 
approach is useful in determining whether the object of the Safeco picketing 
was illegal. Under the Tree Fruits rationale a boycott has an illegal object if it 
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is designed to hurt the secondary’s business generally, and a legal object if it 
merely follows the struck product.70 Despite the artificiality of that distinc
tion,71 the Supreme Court apparently assumed that the two objects could not 
coexist in a single situation. In Safeco, however, the Board contended that the 
picketing of the land title companies, if successful, would cause a complete 
boycott of the companies72 and the D.C. Circuit agreed that “a broad boycott 
of [the land title companies’] businesses became a distinct probability.”73 Both 
tribunals, however, failed to ask the preliminary question suggested by Tree 
Fruits: whether picketing that has a high probability of resulting in a “broad 
boycott” of the secondary’s business is one of the “isolated evils” Congress 
banned when it enacted the 1959 amendments to section 8. As in Tree Fruits, 
the question requires a search for a clear indication of congressional intent.74

70. 377 U.S. at 72.
71. See notes 58-62 supra and accompanying text.
72. 226 N.L.R.B. at 757.
73. Slip op. at 19.
74. 377 U.S. at 71. For a critical review of the Supreme Court’s treatment of the legislative history in 

Tree Fruits, see Lewis, supra note 32, at 499-501 (“only a few shreds” of support found for Court’s 
interpretation of legislative history). Section 8 itself indicates that a boycott can have more than one aim. It 
states that a boycott is illegal if "an object thereof’ is one of those proscribed. 29 U.S.C. § 158(b)(4)(ii)(B) 
(1976) (emphasis added).

75. A substantial portion of the bill originally introduced by Representative Griffin was retained by the 
conference committee. Goldberg & Meiklejohn, Title VII: Taft-Hartley Amendments with Emphasis on the 
Legislative History, 54 Nw. L. Rev. 747, 766 (1960).

76. 105 Cong. Rec. 14,399 (1959), reprinted in II LMRDA Legislative History, supra note 29, at 
1615.

77. In Tree Fruits the Supreme Court read this statement narrowly to apply only to general picketing 
designed to shut off all patronage of the secondary employer. 377 U.S. at 67.

78. 105 Cong. Rec. 5971 (1959), reprinted in II LMRDA Legislative History, supra note 29, at 
1194.

79. Id., reprinted in II LMRDA Legislative History, supra note 29, at 1194. The court in Safeco 
rejected the dissent’s use of McClellan’s statements as not being the “clearest indication” of congressional 
purpose. Slip op. at 24 n.85. In light of the multitude of general comments made by McClellan and other 
members of Congress during the debates on secondary picketing, however, this congressional purpose does 
emerge.

80. 105 Cong. Rec. 5971 (1959), reprinted in II LMRDA Legislative History, supra note 29, at

In the House debates on the Landrum-Griffin amendments, Representative 
Griffin75 explained that union picketing of customer entrances to secondary 
businesses would be prohibited if “the purpose of the picketing is to coerce or 
restrain the employer of that second establishment, to get him not to do 
business with the manufacturer.”76 This remark suggests a congressional 
intention to ban those secondary boycotts that would shut down a neutral 
employer’s business.77 Senator McClellan, who conducted the hearings on 
union abuses that triggered the 1959 amendments to the NLRA, expressed a 
similar intent. He illustrated his argument against secondary picketing by 
discussing a John Deere tractor dealer whose enterprise depended on the 
products of a single supplier.78 The Senator contended that under the 
amendments this type of secondary employer could not be picketed by a 
union that had a dispute with the supplier. Such picketing would be forbidden 
because it would destroy the secondary’s business.79 Senator McClellan 
explained that the bill would prevent such picketing both because the 
picketing would cut off deliveries to the secondary and because the second
ary’s customers would be “embarassed” and hesitant to patronize him.80
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The remarks of a variety of senators and representatives provide additional 
support for the contention that Congress intended to prohibit secondary 
picketing that effectively cuts off a secondary employer’s business.81 Senator 
Ervin perhaps best summed up these remarks when he repeated comments he 
had previously made on the subject:

1194.
81. See id. at 14,126, reprinted in II LMRDA Legislative History, supra note 29, at 1516 (remarks 

of Rep. Hoffman) (legislation must contain provision against secondary boycotts that enable union to “put 
a fellow out of business”); id. at 17,912, reprinted in II LMRDA Legislative History, supra note 29, at 
1446 (remarks of Sen. Ervin) (legislation needed to prohibit secondary boycott; that device has been 
abused, with “result of absolutely wrecking and destroying the business of innocent persons . . . because 
unions wanted to practice indirect economic coercion”); id. at 17,908, reprinted in II LMRDA 
Legislative History, supra note 29, at 1441 (remarks of Sen. Curtis) (proposed bill would “close 
loopholes” in Taft-Hartley Act by making “unlawful” any type of coercion or restraint of trade when 
objective is to force one person to cease doing business with another); id. at 15,544, reprinted in II LMRDA 
Legislative History, supra note 29, at 1580 (remarks of Rep. Rhodes) (debates on Taft-Hartley Act 
made clear congressional intent to “prohibit every type” of secondary boycott and present amendment will 
close loophole in language). See also id. at 3928 (remarks of Rep. Lafore); id. at 6428, 17,326 (remarks of 
Sen. Goldwater); id. at 17,720 (remarks of Sen. Kennedy); id. at 15,690-91 (remarks of Rep. Arends), 
reprinted in II LMRDA Legislative History, supra note 29, at 1079 (Rep. Lafore), 1376 (Sen. 
Goldwater), 1388-89 (Sen. Goldwater), 1470 (Sen. Kennedy), 1633 (Rep. Arends). The passages cited 
include numerous anecdotes of small businesses overcome by secondary pressure. The remarks suggest a 
desire to protect neutral employers from economic coercion through picketing. Cf. Lewis, supra note 32, at 
492-501 (analyzing legislative history and concluding that Congress did not distinguish between consumer 
and other secondary boycotts when passing 1959 amendments).

82. 105 Cong. Rec. 14,354 (1959), reprinted in II LMRDA Legislative History, supra note 29, at 
1630.

83. See NLRB v. Operating Eng’s, 400 U.S. 297, 302-03 (1971) (§ 8(b)(4)(ii)(B) reflects desire to relieve 
pressure on secondary employer and to protect labor’s right to exert legitimate pressure aimed at the 
primary employer); W.R. Bean & Son, Inc. v. Graphic Arts Int’l Union Local 963, 76 F.R.D. 602, 606 
(N.D. Ga. 1977) (§ 8(b)(4) implements dual congressional objectives of preserving rights of union to 
pressure primary while shielding secondary employers); Comment, Product Picketing, supra note 2, at 666 
(careful balance must be struck between conflicting purposes of statute).

84. See Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d 952, 956 (D.C. Cir. 1968) (when 
picketing means total boycott either union’s interest in maximizing pressure or neutral’s interest in 
avoiding total boycott must yield).

[T]he secondary boycott device has been abused with the result of 
absolutely wrecking and destroying the business of innocent per
sons who were not parties to the labor dispute and had no 
connection whatever with it. They had their businesses destroyed, 
not because the unions had any complaint against them, but only 
because the unions wanted to practice indirect economic coercion 
upon certain other employers. Therefore, I say there is a need for a 
clarification of the law affecting secondary boycotts; indeed, there 
is a crying need for such legislation.82

The legislative history thus indicates at a minimum that Congress desired to 
protect neutral businesses from destruction by secondary picketing.

Section 8(b)(4)(ii)(B) represents an attempt by Congress to balance labor’s 
interest in achieving the full economic efficacy of picketing with the 
secondary employer’s need to protect its general business from boycotts.83 
When picketing a single product is the equivalent of a total boycott of the 
secondary employer’s business, either the union’s right to picket or the 
secondary’s right to protection must yield.84 Weighing these interests, some 
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courts have held that the 1959 amendments to the NLRA tipped the scales in 
favor of the secondary employer.85 As one court explained, “Congress chose 
protection of the neutral from this sort of disruption as the interest more 
deserving of protection.”86 A realistic interpretation of the legislative history 
of section 8(b)(4)(ii)(B) permits no other conclusion.

85. See Hoffman v. Cement Masons Local 337, 468 F.2d 1187, 1191 (1972) (Congress has determined 
that neutral’s interest must prevail when union’s interest in picketing primary employer at single product 
site in direct conflict with need to protect neutral employer); Honolulu Typographical Union No. 37 v. 
NLRB, 401 F.2d at 956 (Congress in 1959 amendments to labor act chose protection of neutral over 
union’s interest in maximizing pressure on primary employer through boycott of secondary).

86. Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d at 956.
87. See notes 69-86 supra and accompanying text.
88. 226 N.L.R.B. at 757.
89. 377 U.S. at 72-73 (disagreeing with court of appeals that “test of‘to threaten, coerce or restrain’ for 

the purposes of this case is whether [secondary employer] suffered or was likely to suffer economic loss”); 
see notes 41-45 supra and accompanying text. Tree Fruits discussed economic impact as a test of legality 
under § 8(b)(4)(ii)(B) in the context of whether that impact could be used to demonstrate coercion. 377 
U.S. at 72. In Dow Chemical the Board distinguished Tree Fruits by using the predictable economic impact 
to infer an illegal object. 211 N.L.R.B. at 651-52, rev'd, 524 F.2d 853 (D.C. Cir. 1975), vacated and 
remanded sub nom. Dow Chem. Co. v. Local 14055, United Steelworkers, 429 U.S. 807 (1976), dismissed 
on remand as moot, Dow Chem. Co., 229 N.L.R.B. 302 (1977). The Board repeated this rationale in Safeco. 
226 N.L.R.B. at 757.

90. See notes 100-23 infra and accompanying text (discussing factors to be considered in deciding 
whether picketing extends beyond struck product to business generally).

91. 226 N.L.R.B. at 757. The dissenting Board members pointed out that impact was the only evidence 
relied upon by the majority. Id. at 758 (Fanning & Jenkins, Members, dissenting). Thus impact must have 
been the test of both prongs of the statute.

92. See note 28 supra and accompanying text.
93. This approach also seems at odds with the language in Tree Fruits that indicates that legality is

The Test of an Illegal Object. Although the foregoing discussion
demonstrates that section 8(b)(4)(ii)(B) prohibits picketing that is “reasona
bly calculated” to induce customers not to patronize secondary employers at 
all,87 the question remains whether an illegal union object may be inferred 
from the facts of the Safeco case. The Board concluded that the Safeco 
picketing had an illegal object solely because ninety to ninety-five percent of 
the title companies’ gross revenue came from issuance of Safeco policies.88 
The Board’s approach conveniently avoids much of the language of Tree 
Fruits by taking the degree of impact and plugging it into the object prong of 
the statute,89 but it also raises several problems. The crucial distinction made 
in Tree Fruits was between picketing aimed at the struck product and 
picketing aimed generally at the secondary’s business. Yet the Board’s 
estimates of the percentage of gross revenues normally generated by the 
struck product does little to demonstrate whether the impact of the picketing 
in Safeco extended beyond the struck product and therefore had an illegal 
object. The statistic used by the Board merely explains the impact of the 
struck product on the secondary’s revenues, not the impact of the picketing 
on the other parts of the business.90 Moreover, if degree of impact is the test of 
an illegal object in Safeco, it also must be the test of coercion because the 
potential impact was the only evidence upon which the Board concluded that 
the picketing was unlawful91—a conclusion that required both prongs to be 
satisfied.92 Thus, the Board’s approach in effect collapses the two prongs of 
the statute into a single “impact” test of legality under section 8(b)(4)(ii)(B).93 
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The Board’s approach also makes drawing the line between legal and illegal 
picketing difficult and leaves the union in the undesirable position of not 
knowing when its picketing will be declared unlawful.94

keyed to the coercive nature of the conduct. 377 U.S. at 68.
94. If legality depends on degree of impact, the question of how much impact is enough to make 

secondary picketing illegal would require either an arbitrary designation of the requisite degree of impact 
or a determination on a case-by-case basis. With the former approach, legality would be determined by a 
method that ignores the question whether the picketing would shut down the secondary employer; the 
latter approach would leave the union in the position of not being able to predict the legal consequences of 
its activities. See 30 Rutgers L. Rev. 176, 191 (1976) (line of reasoning fashioned by Board leaves union 
with “little information” to determine when it can extend picketing to secondary employer).

95. The statement in Tree Fruits that product picketing is poles apart from illegal secondary picketing, 
377 U.S. at 70, assumes that picketing aimed at a struck product cannot have the effect of shutting down 
the secondary employer. The merged-products cases demonstrate the limitations of this analysis. See, e.g., 
Hoffman v. Cement Masons Local, 468 F.2d 1187, 1191 (union’s conduct, if effective, could result only in 
coercing neutral to cease doing business with primary employer), cert, denied, 411 U.S. 986 (1975); 
American Bread Co. v. NLRB, 411 F.2d at 154 (subject matter of boycott too closely integrated into the 
secondary employer’s operation; to cease purchasing would amount to customers stopping all trade with 
secondary employer); Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d at 956 (law makes 
distinctions in terms of tradition and economic realities of union pressure); id. at 956 n.9 (Tree Fruits 
inapplicable when product constitutes part of overall activities and expenses of secondary seller); id. at 955 
(Tree Fruits inapplicable when struck product has become integral part of retailer’s entire offering so that 
product boycott will necessarily encompass entire business of secondary employer).

96. See, e.g., Hoffman v. Cement Masons Local 337, 468 F.2d 1187 (9th Cir. 1972), enforcing 190 
N.L.R.B. 261 (1971), cert, denied, 411 U.S. 986 (1973) (picketing of housing project by masons who had 
dispute with general contractor enjoined); American Bread Co. v. NLRB, 411 F.2d 147 (6th Cir. 1969), 
enforcing 170 N.L.R.B. 91 (1968) (picketing of restaurant that used bread from struck bakery enjoined); 
Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d 952 (D C. Cir. 1968), enforcing 167 N.L.R.B. 
1030 (1967) (picketing of business that advertises in struck newspaper enjoined). For a discussion of 
merged-products cases, see 30 Rutgers L. Rev. 176, 181-83(1976).

97. 401 F.2d 952 (D.C. Cir. 1968). In Honolulu Typographical Union the D.C. Circuit enforced a Board 
order that a union cease and desist picketing of businesses that advertised in the newspaper with which the 
union had a dispute. Id. at 958. Most of the picketed businesses were restaurants, and their advertisments 
were the newspaper’s chief source of revenue. Id. at 953, 954. Because the ads were integrated into all of the 
goods sold by the picketed busineses, the picketing violated § 8. Id. at 955. The Safeco court distinguished 
Honolulu Typographical Union on the ground that the Safeco picketing was confined to the struck product 
and did not spill over into other phases of the business. Slip op. at 26 n.93. For a discussion of the need for 
further factual findings to decide Safeco, see notes 115-23 infra and accompanying text.

98. Id. at 955; cf. Lesnick, The Gravamen of the Secondary Boycott, 62 Colum. L. Rev. 1363, 1414, 
1427-28 (1962) (intent to subject secondary employer to pressure different in kind from primary strike 
provides key to determine legality).

It seems, then, that in order to be consistent with Tree Fruits and to provide 
a predictable test of legality the finding of an illegal object should not be 
predicated solely on the degree of economic impact on gross revenues. On 
occasion, the courts have determined that a boycott ostensibly aimed at a 
struck primary product is in fact generally aimed at a secondary business. 
Implicitly recognizing that a union’s object in picketing is closely tied to the 
potential effect of that picketing, the courts have carefully scrutinized the 
economic realities in the dispute before them.95 These cases, dealing with so- 
called “merged-products” boycotts,96 97 outline the criteria from which an 
illegal object can be inferred. For instance, in Honolulu Typographical Union 
No. 37 v. NLRB91 the D.C. Circuit focused on the distinction between 
picketing whose effect on the secondary is the same as that of a successful 
primary strike and picketing directly aimed at the secondary employer.98 In 
the latter case, the court stated, the secondary is subjected to “a different type 
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of pressure, one that spreads to and disrupts his entire trade.”99 The essential 
test that can be abstracted from the cases is one in which the quality rather 
than the degree of impact is dispositive for distinguishing a lawful boycott 
from an unlawful one. In this context two factors have generally been 
considered by the courts: The impact of the picketing on the secondary 
employer’s customers and the nature of the secondary employer’s business.

99. 401 F.2d at 955.
100. 105 Cong. Rec. 5971 (1959), reprinted in II LMRDA Legislative History, supra note 29, at 

1194; see note 80 supra and accompanying text.
101. E.g., Hoffman v. Cement Masons Local, 468 F.2d at 1190, 1192; American Bread Co. v. NLRB, 

411 F.2d at 154; Honolulu Typographical Union No. 37 v. NLRB, 401 F.2d at 957.
102. 377 U.S. at 63, 71.
103. See note 96 supra.
104. 468 F.2d 1187 (9th Cir. 1972), cert, denied. 411 U.S. 986 (1973).
105. Id. at 1192 (enjoining picketing of general contractor’s housing project); accord, NLRB v. Twin 

City Carpenters Dist. Council, 422 F.2d 309, 314 (8th Cir. 1970) (distinction between primary and 
secondary boycotts depends on probable effect of union appeal to customers).

106. 377 U.S. at 60, 70.
107. 411 F.2d 147 (6th Cir. 1969).
108. Id. at 154.
109. 377 U.S. at 60.
110. See id. at 63 (picketing limited to persuading customers not to buy apples).

The first factor in this analysis is the effect of the boycott on the 
secondary’s customers. Senator McClellan noted that if the picketing would 
suggest to the customers that the neutral employer is unfair to labor, merely 
because he sells a product whose producer is involved in a labor dispute, the 
boycott should be stopped because consumers would presumably be em- 
barassed into not dealing with the secondary at all.100 The courts have 
distinguished this situation from picketing that does not hinder the customers 
from entering the secondary business but merely urges them to be selective 
once inside.101 Tree Fruits picketing falls into the latter class,102 but in the 
merged-products cases consumers were unable to distinguish between boy
cotting the struck product and boycotting the secondary’s business as a 
whole.103 In Hoffman v. Cement Masons Union Local, 104 for example, the 
boycott’s effect on the consumer was “the dispositive factor” because the 
picketing in effect asked customers to refuse to enter the secondary’s premises 
and to cease all patronage with it.105

If, as in Tree Fruits, the consumer would be unlikely to interpret the 
picketing as an invitation to boycott the secondary employer completely, a 
boycott aimed at a small portion of the secondary’s business would be legal.106 107 
On the other hand, if as in American Bread Company v. NLRB,W1 the 
consumer would probably interpret the picketing as an invitation to cease 
almost all patronage of the secondary, the boycott should be illegal.108 Based 
on this test the Board could have concluded that the Safeco boycott had an 
illegal object from its effect on consumers; but the second qualitative factor in 
the evaluation—the nature of the secondary’s business—is also important in 
this determination.

In a Tree Fruits situation the struck product is merely one among a number 
of products sold by the secondary employer.109 Thus even if the boycott in 
Tree Fruits forced Safeway to stop selling the product, no essential change in 
Safeway’s business would have resulted.110 In merged-products cases, how
ever, the nature of the secondary business precludes picketing because the 
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struck product is so fully merged into the product of the secondary employer 
that it becomes indistinguishable from it. In these cases a boycott of the struck 
product is identical to a boycott of the entire secondary business.111 For 
instance, in Hoffman v. Cement Masons Union Local 337112 picketing masons 
urged customers to boycott homes built by a particular contractor but sold by 
a company that was not involved in the primary labor dispute.113 There was 
no way for the secondary employer to stop selling the primary product, the 
masonry in the houses already built, without completely shutting down its 
operation in that subdivision.114 Consequently, the Ninth Circuit held that the 
boycott encompassed the entire secondary enterprise and therefore was illegal 
because an effective boycott would coerce the secondary employer to cease 
doing business with the primary employer.115

111. See, e.g., Hoffman v. Cement Masons Local 337, 468 F.2d at 1192 (broad suggestion that primary’s 
product not be purchased necessarily encompassed the entire business of neutral); American Bread Co. v. 
NLRB, 411 F.2d at 154 (struck bread company’s product integrated into meals served by secondary; 
customer could not readily recognize particular brand); Honolulu Typographical Union No. 37 v. NLRB, 
401 F.2d at 954, 956 (secondary picketing of advertisers means total boycott).

112. 468 F.2d 1187 (9th Cir. 1972), cert, denied, 411 U.S. 986 (1973).
113. Id. at 1189-90.
114. Id. at 1191-92.
115. Id. at 1192.
116. Although this may appear to be a distinction with only legal—not practical—consequences, it is a 

distinction required by the Tree Fruit Court’s sanction of boycotts that merely follow the struck product, 
presumably even if that product accounts for 90% of the secondary’s business. See notes 36-39 supra and 
accompanying text.

117. The source of the revenues that will be affected is not an impractical consideration, nor is it 
necessarily difficult to predict. For example, if an appliance dealer derived his income entirely from the sale 
of two major brands, it is plausible that one would account for a much larger portion of his business than 
the other. It is equally plausible that a boycott of one brand—the larger revenue generator—could result in 
a loss of a substantial portion of his revenues but leave the revenues from the other brand unaffected. The 
situation is different in a hypothetical such as Senator McClellan’s John Deere dealer. When the secondary 

A similar result may occur in a secondary picketing situation even though 
the products have not become indistinguishably merged. If the portions of the 
secondary’s business that do not directly result from the struck product are 
nonetheless indirectly related, the secondary cannot lose the struck product 
without losing other parts of his business. A consumer boycott of the struck 
product thus will result in a general boycott of the business.

This interdependence of the struck product and other portions of the 
secondary business cannot be measured in terms of the percentage of gross 
revenues generated by the struck product. Instead the finder of fact must 
examine whether the boycott of the struck product produced a loss in revenue 
generated by other aspects of the business. For instance, if ninety percent of 
the secondary business’ revenues comes from the sale of the struck product, 
but the remaining ten percent is not reduced by the loss of that product, the 
boycott would be legal. On the other hand, when a boycott of the struck 
product results in not only the loss of revenues from the struck product but 
also a decrease in other revenue, the picketing affects the secondary’s business 
generally and would be prohibited by section 8(b)(4)(ii)(B).116 It is the source 
of the revenues lost, and not the absolute quantity either normally generated 
by the struck product or lost during the boycott, that is the crucial factor in 
determining legality.117
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The Board’s statement of the facts in Safeco fails to show any evidence, 
except the potential impact of the boycott on gross revenues, upon which the 
inference of an illegal object may be based.118 The Board did not explore the 
relation between the title insurance underwritten by Safeco and the title 
research and escrow services offered by the land title companies.119 Similarly, 
no examination was made of potential impact on customers beyond noting 
that ninety percent or more of their patronage was directed at the struck 
product.120 This case was submitted on a stipulation of the facts,121 and 
neither of the issues crucial to this analysis were examined. Consequently, 
there is not enough evidence in the record to support the Board’s inference of 
an illegal object from the facts of Safeco,122 and the case should have been 
remanded to the Board for further findings.123

has sold one line of products for a number of years, loss of the primary product would change the essential 
nature of his business. If 90% of the revenues is from the sale of John Deere tractors, and the other 10% is 
generated by service, parts, and accessories, the result of dropping the struck product is most likely a loss of 
business from customers who have already purchased tractors and need parts and accessories. In other 
words, it is much more likely that the “other 10%” also will be affected by a boycott of the struck product.

The Safeco case appears to fall into this second class. The “other revenues” of the land title insurance 
companies were from ancillary activities of title insurance sales and therefore were probably affected by the 
boycott of Safeco policies.

118. 226 N.L.R.B. at 754-55; id. at 758 (Fanning & Jenkins, Members, dissenting). Potential impact is 
not a satisfactory substitute for the examination of the nature of the business or the impact on customers. 
See note 94 supra.

119. 226 N.L.R.B. at 754-55, 757. The underwriting contract accounted for 90-95% of the land title 
companies’ business. The Board noted that the balance of the companies’ business was title research and 
escrow services, but this apparently did not weigh in its analysis.

120. Id. at 757.
121. Id. at 754.
122. Because the Board’s conclusion would not conflict with the reading of Tree Fruits proposed in this

Comment, the standard of review would be whether the Board’s inference is supported by the substantial 
evidence on the record. Universal Camera Corp. v. NLRB, 340 U.S. 474, 477, 487-88 (1951); see Hoffman 4
v. Cement Masons Local, 468 F.2d at 1192; American Bread Co. v. NLRB, 411 F.2d at 155. In Safeco the
D C. Circuit did not apply the substantial evidence test because the court thought that the Board had 
misinterpreted § 8. Slip op. at 28-29. h

123. See NLRB v. Cambria Clay Prod. Co., 215 F.2d 48, 54 (6th Cir. 1954) (when no evidence or til
findings in record remand to Board required).

124. See note 28 supra and accompanying text.
125. 377 U.S. at 72. 4

The Coercion Prong. If, on remand, the Board discovers substantial
evidence of an illegal object, the picketing would still not be illegal unless it 
also coerced the land title companies within the meaning of section 
8(b)(4)(ii)(B).124. Using economic impact as evidence of coercion seems to run 
squarely into the Supreme Court’s admonition in Tree Fruits that the 
likelihood of economic loss to the secondary employer is not the appropriate 
test of coercion. The above reexamination of the Tree Fruits rejection of 
impact as the test of coercion,125 however, demonstrates that the seeming 
conflict is illusory. It has been demonstrated that the Supreme Court in Tree 
Fruits rejected the relevance of economic impact to the issue of coercion only 
in limited circumstances when the coercion issue was no longer relevant. The 
Court already had determined that the union’s object was legal and the 
picketing therefore was legal regardless of any coercive impact.

This reading of Tree Fruits is supported by the distinctions between the 
impact formula actually rejected by the Supreme Court in that case and the 



1980] Secondary Picketing 823

formula that had been proposed by the lower court. In Tree Fruits the D.C. 
Circuit formulated the question of coercion in terms of whether the picketing 
“was likely to cause substantial economic injury” to Safeway.126 Although the 
Supreme Court stated in Tree Fruits that it was rejecting the coercion test 
proposed by the D.C. Circuit,127 it actually rejected an altogether different 
test,128 namely whether the picketing “was effective to reduce Safeway’s sales 
of Washington apples, even if this led or might lead Safeway to drop the item 
as a poor seller.”129 Thus to find that Congress intended picketing to be illegal 
because of substantial or devastating impact on the secondary would not be 
contradictory to the Tree Fruits test.

126. 308 F.2d 311, 317 (D.C. Cir. 1962).
127. 377 U.S. at 72-73.
128. Duerr, supra note 2, at 588-91. Duerr’s observation seems to have gone unnoticed by later 

commentators.
129. 377 U.S. at 72-73.
130. Engel, supra note 4, at 200.
131. Id.; Duerr, supra note 2, at 587. It has been suggested that picketing will not coerce neutral 

employers who are heavily dependent on a struck product into dropping that product. See The Supreme 
Court, 1963 Term, 78 Harv. L. Rev. 143, 290 (1964) (threat posed by picketing outweighed by benefits of 
picketed product). More frequently, however, coercion under § 8 has been defined in terms of whether the 
effect of the picketing spreads beyond the struck product. See Comment: Secondary Consumer Picketing: 
Some Grafts on Tree Fruits, 44 Tul. L. Rev. 537, 542 (1970) (coercion from secondary picketing rests on 
neutral retailer); 30 RUTGERS L. Rev. 176, 189 (1976) (secondary picketing results in loss of sales from 
neutral producers). If secondary picketing is legal because of the employer’s economic dependence on the 
struck product, it might be more straightforward to redefine the so-called “ally” doctrine, which sanctions 
union activity because the picketed business is not neutral in the primary dispute. Yet the courts have 
consistently refused to hold that economic dependence makes a business an ally of a primary employer. See, 
e.g., Safeco, slip op., at 10 (economic dependence not enough to vitiate conclusion of neutrality); Carpet 
Layers Local Union No. 419 v. NLRB, 467 F.2d 392, 400 (D.C. Cir. 1972) (economic dependence of two 
parties not sufficient to cause one party to lose secondary status); NLRB v. Local 810 Steel Fabricators of 
America, 460 F.2d 1, 5 (2d Cir. 1972) (economic dependence not only factor in determining neutrality). 
For further discussion of the ally doctrine, see W. Connolly & M. Connolly, Work Stoppages and 
Union Responsibility (1977); 30 Rutgers L. Rev. 176, 185 n.55 (1976).

132. 377 U.S. at 72.
133. See id. at 72-73 (violation of § 8 not established merely because effective picketing resulted in 

falling demand for primary product).

Commentators have noted that the Act, as construed in Tree Fruits, does 
not wholly insulate the secondary employer from the effects of secondary 
picketing.130 Rather the Act merely forbids union action that makes the 
secondary employer a “participant” in the dispute between the union and the 
primary employer.131 In Tree Fruits this situation was described as the 
creation of a separate dispute between the union and the secondary em
ployer.132 Because the legality of secondary boycotts turns on whether the 
picketing forces the secondary employer to participate in the dispute, 
secondary picketing of a party whose business depends heavily on a single 
product inevitably forces him to choose sides. In a Tree Fruits situation the 
secondary employer handles a wide variety of goods, the picketing of a single 
product generally will not harm the business, and the decision to stop 
carrying the struck product will be motivated solely by market factors such as 
falling demand.133 On the other hand, when a secondary’s profits are heavily 
dependent on the struck product, the secondary becomes vitally concerned in 
the dispute between the primary employer and the union. Under the coercion 
prong, as under the object prong, economic impact should not be measured in 
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terms of the amount of gross revenue the secondary normally derives from the 
struck product.134 Instead the coercive impact of the picketing can be 
accurately measured only in terms of lost profits. If the struck product is an 
extremely low-profit item, its loss might not be coercive even if it comprises a 
large portion of the secondary’s gross revenues. If, on the other hand, the 
struck product makes up a significant portion of the secondary’s profit, a 
boycott of that product will create a separate dispute with the secondary.135

134. Although the Supreme Court, in a slightly different context, accepted an 85% impact on gross 
revenue as evidence of coercion in Giboney v. Empire Storage Co., 336 U.S. 490, 493 (1949), it is more 
accurate to examine the coercive effect in terms of impact on profits. Moreover, in Giboney the Court was 
merely reviewing the constitutionality of a Missouri restraint of trade statute and the decline in business 
was not merely potential but had already taken place.

135. Economic impact is measured differently in this context than in the object prong. See notes 115-17 
supra and accompanying text.

136. Indeed, the Court devoted more of its opinion to the problems of whether all boycotts are banned 
and whether this would be constitutional, 377 U.S. at 62-71, than to the particulars of the Safeway boycott, 
id. at 71-73.

137. Id. at 71.
138. Id. at 70. Some commentators have even asserted that Tree Fruits provides no reasoned basis for its 

decision. See Engel, supra note 4, at 200; 30 Rutgers L. Rev. 176, 181 (1976).
139. 377 U.S. at 68.
140. See notes 54-68 supra and accompanying text.

Conclusion—The Effect on Tree Fruits

The Tree Fruits Court, after a lengthy discussion of whether Congress had 
intended to ban all secondary picketing,136 turned to the case before it and 
rather summarily held that “picketing in this case, confined as it was to 
persuading customers to cease buying the product of the primary employer,” 
was not one of the isolated evils that Congress had clearly indicated its 
intention to ban.137 The Court’s brief discussion of the facts implied that the 
boycott of Safeway would only be illegal if Congress intended to ban all 
secondary picketing. The opinion, however, did not define exactly what kind 
of picketing the Act does reach, merely noting that the picketing in the case 
before it was “poles apart” from consumer picketing designed to shut off all 
trade with the secondary employer unless the secondary employer aids the 
union in its dispute with the primary employer.138 This suggests that for any 
case that does not have the same fact pattern as Tree Fruits a court should 
retrace the path followed by the Court in that case—a reexamination of the 
legislative history of the Act to see whether Congress clearly indicated its 
intention to ban the particular form of picketing at issue. To this extent the 
analysis proposed in this Comment merely follows the procedure outlined in 
Tree Fruits.

Yet the analysis proposed in this Comment also would require limiting 
much of the Tree Fruits language. Although the proposed analysis abstracts 
from Tree Fruits a two-step analysis of object and coercion, Tree Fruits itself 
stated that section 8(b)(4)(ii)(B) is keyed to the coercive nature of the conduct 
under question.139 Moreover, the proposed analysis in this Comment depends 
on the recognition that picketing aimed at the struck product is not 
necessarily poles apart from picketing aimed at the secondary employer, and 
this distinction was at the heart of the Tree Fruits opinion.140
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Although the D.C. Circuit in Safeco recognized that Tree Fruits “was not 
an undertaking to deal with every question that conceivably could arise,”141 it 
adopted the Tree Fruits distinction without analyzing the economic reality of 
the situation before it. Consequently, the court did not recognize that the 
situation in Safeco was not easily reconcilable with the assumption underlying 
the Tree Fruits distinction. As a result, the court defined coercion in terms of 
the object of the strike and rejected economic impact as totally irrelevant to 
all secondary picketing situations. If the court had isolated the two parts of 
the Tree Fruits opinion, it could have fashioned a test that would have 
provided a step-by-step analysis of secondary picketing situations. By adopt
ing this approach the court also could have forced the Board to reconsider its 
summary treatment of this case. Finally, and perhaps most importantly, 
under this approach the court could have dealt with Safeco in the context of 
the economic realities of secondary picketing.

John T. Whatley

141. Slip op. at 18.





National League of Cities Crashes on Takeoff:
Balancing Under the Commerce Clause

Amersbach v. City of Cleveland, 598 F.2d 1033 (6th Cir. 1979)

On January 23, 1976, employees of the Cleveland Department of Port 
Control brought an action against their employer, the city of Cleveland, 
seeking to recover unpaid overtime, vacation pay, wages, and other benefits 
payable under the Fair Labor Standards Act (FLSA).1 The employees were 
air-crash rescue workers at the municipally owned and operated Cleveland 
Hopkins International Airport.2 The United States District Court for the 
Northern District of Ohio dismissed the action for failure to state a claim 
upon which relief could be granted.3 4 The court relied on National League of 
Cities v. Usery f in which the Supreme Court held the 1974 amendments to the 
FLSA unconstitutional.5 Those amendments extended the wage and hour 
provisions of the FLSA to most state and local government employees.6 The 
Court held that the amendments unconstitutionally interfered with state 
sovereignty and were therefore invalid.7 In Amersbach, the defendant city of 
Cleveland persuaded the district court that under National League of Cities, 
the Act is unconstitutional as applied to the plaintiff municipal employees.8 
The court found no basis in National League of Cities for the employees’ 
argument that the operation of a municipal airport is subject to federal

1. Amersbach v. City of Cleveland, No. C76-78, Order at 1 (ND. Ohio, March 7, 1977), affd, 598 F.2d 
1033 (6th Cir. 1979).

2. 598 F.2d at 1034; Brief for Defendants-Appellees, at 8, Amersbach v. City of Cleveland, 598 F.2d 
1033 (6th Cir. 1979).

3. Amersbach v. City of Cleveland, No. C76-78, Order at 2.
4. 426 U.S. 833 (1976). The Cleveland airport workers had filed suit in federal district court on January 

23, 1976, and National League of Cities was not decided until June 24, 1976. The district court dismissed 
the plaintiffs claim in Amersbach on March 7, 1977. See Amersbach v. City of Cleveland, No. C76-78, 
Order at 1.

5. 426 U.S. at 852; see Fair Labor Standards Amendments of 1974, Pub. L. No. 93-259, § 6, 88 Stat. 55, 
58-59 (amending 29 U.S.C. § 203(1970)).

6. Fair Labor Standards Amendments of 1974, Pub. L. No. 93-259, § 6, 88 Stat. 55, 58-59 (amending 29 
U.S.C. § 203 (1970)).

7. National League of Cities v. Usery, 426 U.S. at 852.
8. Amersbach v. City of Cleveland, No. C76-78, Order at 2 The city of Cleveland asserted two defenses 

to the claims made by the employees. It argued that the plaintiffs were firefighters and therefore excluded 
from the general wage and hour provisions of the Act under 29 U.S.C. § 207(k), and that the wage and 
hour provisions of the FLSA are unconstitutional as applied to these employees under National League of 
Cities. 598 F.2d at 1034; see 29 U.S.C. § 207(k) (1976) (exemption for employees in “fire protection 
activities”). In response to the city’s motion for judgment on the pleadings, the employees maintained that 
National League of Cities did not bar their claims, asserting that the operation of a municipal airport is a 
proprietary rather than a governmental function and as such outside the scope of National League of Cities. 
598 F.2d at 1034; see United States v. California, 297 U.S. 175, 183-84 (1936) (state-operated railroad 
subject to federal commerce clause regulation).

827



828 The Georgetown Law Journal [Vol. 68:827

regulation under the commerce clause because it is a proprietary rather than a 
governmental function,9 and therefore dismissed the complaint.10

On appeal to the United States Court of Appeals for the Sixth Circuit, the 
employees again challenged the city’s right to assert as a defense the 
constitutional doctrine of governmental immunity enunciated in National 
League of Cities.11 The court of appeals held that operation of a municipal 
airport is an integral governmental function under National League of Cities, 
and affirmed the decision of the district court.12

The Sixth Circuit noted four elements common to each of the services and 
activities that the Supreme Court had held to be within the protected area of 
state sovereignty.13 The court of appeals then relied on these elements in 
determining that the operation of the Cleveland airport is an integral 
governmental function.14 But even under the standards articulated by the 
Amersbach court, it is not clear that a municipal airport is an integral 
governmental function within the meaning of National League of Cities. More 
importantly, the Sixth Circuit looked only at the examples of essential 
governmental functions mentioned by Justice Rehnquist in National League 
of Cities, and did not consider the concept as it has been developed and used 
by the Supreme Court in other contexts.

9. Amersbach v. City of Cleveland, No. C76-78, Order at 2 n.2. At trial and on appeal, counsel for the 
airport employees argued that the distinction between essential and nonessential governmental functions is 
coextensive with the distinction between governmental and proprietary functions. See Amersbach v. City 
of Cleveland, No. C76-78, order at 2 n.2; Brief for Plaintiffs-Appellants at 8, Amersbach v. City of 
Cleveland, 598 F.2d 1033 (6th Cir. 1979). The employees argued that under Ohio law, airports are 
classified as “proprietary” functions. See Blue Ash v. City of Cincinnati, 173 Ohio St. 345, 348, 182 N.E.2d 
2d 557, 560 (1962) (city sought to acquire land for airport runways; use of eminent domain barred because 
airport is proprietary and not governmental function).

The district court properly rejected the employees’ analysis of National League of Cities. In his dissent in 
Fry v. United States, 412 U.S. 542 (1975), Justice Rehnquist suggested that “[i]t is conceivable that the 
traditional distinction between ‘governmental’ and ‘proprietary’ activities might in some form prove 
useful” in determining which state activities are subject to federal regulation. Id. at 558 n.2. But he did not 
suggest in Fry that proprietary functions should be equated with nonessential functions, nor in National 
League of Cities did he mention the term “proprietary” as a contrast to his notion of essential government 
functions.

In Massachusetts v. United States, 435 U.S. 444 (1978), Justice Brennan discussed state governmental 
functions that have been held immune from federal taxation, observing:

It is true that some of the opinions speak of the state activity taxed as “proprietary” and thus 
not an immune essential governmental activity, but the opinions of the Members of the Court 
in New York v. United States, the most recent decision, rejected the governmental-proprietary 
distinction as untenable.

Id. at 457 (plurality opinion) (citation omitted). And in a footnote he emphasized: “All eight Justices who 
participated in the case indicated that they regarded the governmental-proprietary distinction as an 
untenable one.” Id. at 457 n.14.

10. Amersbach v. City of Cleveland, No. C76-78, order at 2. The district court’s dismissal was not 
technically responsive to the defendant’s motion for a judgment on the pleadings, however, and there was 
no judgment on the merits rendered by the district court.

11. 598 F.2d 1033, 1034 (6th Cir. 1979).
12. Id.
13. Id. at 1037. The four common elements are: Benefit to the community at little or no expense; the 

function is provided as a public service; the government is the principle provider; and the government is 
particularly suited to provide the service because of a community-wide need. Id.

14. Id.
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National League of Cities does not set forth a specific test to be applied in 
determining whether a state function is protected from federal regulation.15 
Since 1870,16 however, the Supreme Court has relied on a notion of essential 
governmental functions in cases involving Congress’ exercise of the taxing 
power.17 These cases suggest a model for adjudicating claims of immunity 
under which the courts should explicitly balance federal and state interests. 
The Sixth Circuit could have benefited from such a balancing analysis.18 19 By 
failing to consider adequately the purposes underlying the distinction between 
state activities afforded immunity and activities subject to federal regulation, 
the court in Amersbach erred in extending the rule of National League of 
Cities beyond its rationale. Because there are few bright lines separating state 
responsibilities from those of the federal government or private enterprise, 
Amersbach, if widely followed, could result in a limitation on the scope of 
Congress’ power to legislate under the commerce clause more far reaching 
than that enunciated by the Supreme Court in National League of Cities.

15. See id. at 1037; see Matsumoto, National League of Cities—From Footnote to Holding—State 
Immunity from Commerce Clause Regulation, 1977 Ariz. St. L.J. 35, 73 (“traditional” state functions 
protected; meaning of “traditional” uncertain); Note, State Sovereignty and Commerce Power—State 
Employees Exempt from Federal Minimum Wage Law, 9 Conn. L. Rev. 691, 696 (1977) (other than list of 
examples, National League of Cities provides no meaningful guidelines to determine which state functions 
are integral); 57 B.U .L. Rev. 178, 192 (1977) (protected state autonomy hinges on “ traditional state 
functions ”; concept is highly ambiguous, provides little guidance) 48 U. Colo. L. Rev. 467, 476 (1977) 
(National League of Cities articulates no standard to resolve conflicts between state and national power).

16. See Collector v. Day, 78 U.S. (11 Wall.) 113, 124 (1870) (salary of state court judge immune from 
federal tax), overruled, Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 486 (1939) (upholding state tax 
on salaries of employees of Federal Home Owners’ Loan Corporation).

17. See notes 60-99 infra and accompanying text (discussing cases).
18. Indeed, five members of the Court in National League of Cities advocated weighing of federal and 

state interests. See 426 U.S. at 856 (Blackmun, J., concurring) (joining the opinion of the court on 
understanding that federal commerce regulation would be sustained when federal interest is “demonstrably 
greater” and state compliance essential); id. at 858, 872-73, 876 (Brennan, White & Marshall, JJ., 
dissenting) (legislative branch best suited to balance conflicting state and federal interests); id. at 880-81 
(Stevens, J., dissenting) (citing examples of federal regulation of state governmental activities when federal 
interest predominates; accepting that balancing of competing interests left to legislative branch).

19. The court in Amersbach, following Justice Rehnquist’s example in National League of Cities, see 
note 60 infra, used a variety of terms including “essential,” “integral,” and “traditional” to designate those 
functions that the tenth amendment protects from federal regulation, 598 F.2d at 1034-35. But the 
distinction between essential and nonessential functions has proven unworkable in other contexts and has 

This Comment analyzes the Sixth Circuit’s conclusion that a municipal 
airport is immune from federal commerce clause regulation under the rule of 
National League of Cities. First, the Comment examines the factual record 
before the district court and court of appeals and concludes that the record 
was inadequate to support their rulings of law. Second, assuming arguendo 
that the Sixth Circuit’s criteria for finding an essential governmental function 
are defensible, the Comment challenges the court’s conclusion that a munici
pal airport is such a function. Finally, the Comment contends that the test 
employed by the Sixth Circuit is itself flawed, inasmuch as it focuses 
exclusively on the interests of local government. Because the court failed to 
consider the validity of federal interests and did not examine the interplay 
between federal and local interests, its decision is inconsistent with the 
concept of state sovereignty developed by the case law prior to National 
League of Cities.'9
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Insufficiency of the Record

In deciding Amersbach under the rule of National League of Cities, the 
Sixth Circuit noted that the state sovereignty limitation on congressional 
power applies “to those situations where it can be shown that (1) a 
congressional enactment (in the exercise of commerce clause powers) operates 
to displace, regulate or significantly alter (2) the management, structure or 
operation of (3) a traditional or integral governmental function.”20 After 
listing these three elements of the National League of Cities rule, the court 
asserted that the first two elements were clearly present in the instant case.21 
The paucity of factual analysis in Amersbach, however, makes this conclusion 
suspect. The district court dismissed the case with little explanation of its 
reasoning. The court apparently read National League of Cities as requiring 
dismissal because the plaintiffs were paid by a political subdivision of the 
State of Ohio.22 The district court made no findings of fact on the nature of 
the employees’ duties, on the city’s role in the operation of the airport, or on 
the cost of compliance with the FLSA.23 The opinion of the court of appeals 
contains no additional information about the facts of the case.24

been rejected by the Court. See National League of Cities v. Usery, 426 U.S. 833, 865 (1976) (Brennan, J., 
dissenting) (rejecting dichotomy between essential and nonessential functions, citing Case v. Bowles); Case 
v. Bowles, 327 U.S. 92, 101 (1946) (concept of “essential governmental function” unworkable criterion; 
rejected as limitation on exercise of federal war power); 66 Mich L. Rev. 750, 770 n.9 (1967) (distinction 
between essential and nonessential functions rejected); 30 RUTGERS L. Rev. 152, 169 (1976) (“essential 
governmental function” test will foster litigation and prove unworkable). The notion of “traditional 
governmental functions” is an equally inadequate guide to determining whether a state function is 
protected under National League of Cities. See Matsumoto, supra note 15, at 73-74 (criticizing concept of 
“traditional governmental function”); Note, supra note 15, at 696-97 (“traditional” not useful guideline 
because governments have assumed many new functions); 57 B.U. L. Rev. 178, 192 (1977) (dichotomy 
between traditional and nontraditional functions unlikely to produce principled decisions); 30 Rutgers L. 
Rev. 152, 169 (1976) (traditional governmental function test repeatedly held “too shifting a basis for 
determining constitutional power,” quoting New York v. United States, 326 U.S. 572, 580 (1946) 
(Frankfurter, J., concurring)); 48 U. Colo. L. Rev. 467, 478-79 (1977) (historical test to determine 
protected state functions should be rejected because too restrictive). In an effort to avoid a misleading 
account of National League of Cities and in recognition of the problems that attach to these distinctions, 
this Comment refers to the functions and activities that the Court neld immune from federal commerce 
regulation as “protected governmental functions.”

20. Amersbach v. City of Cleveland, 598 F.2d at 1035-36 (footnotes omitted).
21. Id. at 1036.
22. Amersbach v. City of Cleveland, No. C76-78, Order at 2 (quoting one paragraph from National 

League of Cities), affd, 598 F.2d 1033 (6th Cir. 1979).
23. Although the factual inquiry in National League of Cities was necessarily speculative, Justice 

Rehnquist noted some of the costs of compliance that had been alleged by member cities. National League 
of Cities v. Usery, 426 U.S. 833, 846-47(1976).

24. There is a suggestion in a footnote that the employees were firefighters. See Amersbach v. City of 
Cleveland, 598 F.2d at 1034 n.l. But this was not established as a fact. It was mentioned in connection with 
the city’s defense that the employees had been statutorily excluded from the benefits of the FLSA by a 
subsection that exempts firefighters from the minimum wage and maximum hour provisions. See 29 U.S.C. 
§ 2O7(k) (1976) (exemption for fire protection personnel). Because the city’s motion for a judgment on the 
pleadings was based on its National League of Cities defense, and because the district court dismissed the 
case on that basis, the court did not consider the factual issue that was the basis of the statutory defense.

25. See notes 92-101 infra and accompanying text (discussing two-tier analysis).
26. Under the analysis suggested below, courts should balance state and federal interests in state

This factual vacuum is unfortunate. If, as is argued below,25 a state claim of 
immunity from federal regulation should be subject to a two-tier balancing 
analysis,26 then a more complete record would have aided the court in two 
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ways. First, it would have enabled the court to determine whether operating 
an airport is a state activity that is sufficiently important to survive stringent 
first-tier review.27 28 Second, a detailed record would have clarified the effect 
that compliance with the Act would have had on Cleveland’s ability to 
operate the airport. Analysis of effects is essential to the second-tier balancing 
test that was suggested by Justice Blackmun in his concurrence in National 
League of Cities™ and that represents the most logical way to resolve the 
difficult constitutional questions posed by state sovereignty cases.29

sovereignty cases. This balancing should be done in two tiers. Under the first tier, when the state engages in 
activities that are comparable to or competitive with private activities, the state’s interest is afforded little 
weight and most federal interests prevail over a state claim of immunity. More important state activities are 
afforded greater deference and are evaluated under the second tier. Accordingly, courts should evaluate the 
importance of the federal interest and the extent to which the federal regulation actually interferes with the 
state’s ability to undertake the activity in question. See notes 92-101 infra and accompanying text.

27. An activity does not become immune from commerce clause regulation merely because a state 
undertakes it. The Supreme Court has stated repeatedly that the nature of the activity determines whether 
a governmental function is essential. New York v. United States, 326 U.S. 572, 590 (1946) (Stone, C.J., 
concurring) (nature and extent of activity, rather than extent of state participation, is relevant considera
tion); United States v. California, 297 U.S. 175, 181 (1936) (whether transportation agency is common 
carrier depends on what it does, not corporate character). In United States v. California the Court carefully 
reviewed the various operations of a railroad owned and operated by the state of California. Id. at 181-82. 
The Sixth Circuit could not engage in a similarly detailed review of municipal airport operations in 
Amersbach because it did not have comparable facts before it. Its constitutional analysis suffered as a result.

28. National League of Cities v. Usery, 426 U.S. 833, 856 (1976) (Blackmun, J., concurring). Although 
Justice Blackmun did not advocate a two-tier approach, his concurrence was based on his understanding 
that the Court was engaged in balancing. Id.; see note 18 supra.

29. Cases in other circuits decided under National League of Cities have turned on whether the 
challenged statute would impermissibly “displace, regulate, or significantly alter” a state operation. 
Amersbach v. City of Cleveland, 598 F.2d at 1035-36; see In re Special April 1977 Grand Jury, 581 F.2d 
589, 592 (7th Cir.) (per curiam) (federal grand jury subpoena duces tecum for campaign records of Illinois 
Attorney General not prohibited under tenth amendment or National League of Cities because directed at 
individual; effect on state too remote), cert, denied, 439 U.S. 1046 (1978); Hyland v. Fukuda, 580 F.2d 977, 
981 n.5 (9th Cir. 1978) (federal statute preventing state from hiring convicted felon as prison guard not 
prohibited by National League of Cities because statute aimed at individual conduct; impact on state “very 
indirect”); Marshall v. City of Sheboygan, 577 F.2d 1, 6 (7th Cir. 1978) (protection of state and local 
government employees under Equal Pay Act not prohibited because state policy on how to structure 
delivery of services not displaced); United States v. Best, 573 F.2d 1095, 1102-03 (9th Cir. 1978) (federal 
magistrate’s suspension of state driver’s license for drunken driving on federal enclave impermissible 
interference with state-created privilege of driving); Friends of the Earth v. Carey, 552 F.2d 25, 37 (2d Cir.) 
(dictum) (federal court order compelling enforcement of transportation control plan for New York City 
does not displace state policies when plan developed by state and city), cert, denied, 434 U.S. 902 (1977).

30. See Amersbach v. City of Cleveland, 598 F.2d at 1036. There is a similar statement by Justice 
Rehnquist in National League of Cities:

The only “discretion” left to them [the states] under the Act is either to attempt to increase 
their revenue to meet the additional financial burden imposed upon them by paying 
congressionally prescribed wages to their existing complement of employees, or to reduce that 
complement to a number which can be paid the federal minimum wage without increasing 
revenue.

426 U.S. at 848. Unlike the Sixth Circuit, however, Justice Rehnquist based this conclusion on a detailed 
recitation of the effects of compliance on cities and states. Id. at 846-47.

In the Sixth Circuit’s view, compliance with the Act would “necessarily” 
require the city to increase wages or reduce the number of Port Control 
employees.30 This conclusion is unexceptional given the court’s unarticulated 
premise that no more funds would be available to make compliance possible. 
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But no reason exists to conclude that enforcement would constitute “displace
ment” without a showing that the city and its Department of Port Control 
could not afford to comply with the requirements of the Act. In fact, the fiscal 
operation of the airport would enable it to cover any increased costs without 
tapping the city’s general revenues.31

31. The fiscal operation of the airport under the Department of Port Control is separate from the 
general fund of the city of Cleveland. According to the provisions of long-term contracts with commercial 
air carriers, the airport is operated on a break-even basis. Any profit that is realized is deducted from 
charges to the airlines in the subsequent year by, for example, reduced landing fees. Similarly, any 
increased costs will be absorbed by the air carriers through higher charges. Letter from Cynthia Brahney, 
Comptroller, Cleveland Dep’t of Port Control (Dec. 27, 1979) (copy on file at Georgetown Law Journal).

32. National League of Cities v. Usery, 426 U.S. 833, 844 (1976).
33. See Davidson & Butters, Parker and Usery: Portended Constitutional Limits on the Federal 

Interdiction of Anticompetitive State Action, 31 Vand. L. Rev. 575, 604 (1978) (National League of Cities 
not blanket rule: applicable only to state policy decisions affecting state’s function as sovereign 
governmental unit).

34. The tenth amendment states: “The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, or to the people.” See note 66 infra.

35. See note 15 supra and accompanying text and note 60 infra and accompanying text.
36. See Davidson & Butters, supra note 33, at 604 (case-by-case factual examination required to 

determine if challenged activity reserved to states and whether federal intervention imperils state 
sovereignty). In reviewing constitutional challenges to state statutes affecting interstate commerce, the 
Court has required an adequate record before reaching the merits. Florida Avocado Growers v. Paul, 373 
U.S. 132, 156 (1963) (remanding for new trial because of insufficiency of record); cf. Hughes v. Alexandria 
Scrap Corp., 426 U.S. 794, 831-32 (1976) (Brennan, J., dissenting) (inadequate record precludes informed 
judgment regarding effect of state statute on interstate commerce).

37. See National League of Cities v. Usery, 426 U.S. 833, 846, 851 (1976) (“resolutions of the factual 
disputes as to the effect of the amendments is not critical to our disposition of the case .... We do not 
believe particularized assessments of actual impact are crucial to resolution of the issue presented").

38. Id. at 846-47.
39. 421 U.S. 542 (1975).
40. Id. at 545.
41. See National League of Cities v. Usery, 426 U.S. 833, 853 (1976). Of the federal act in question in

Moreover, a detailed record is essential whenever a state or municipality 
challenges the exercise by Congress of one of its enumerated powers. The state 
sovereignty limitation on the federal commerce power is intended to preserve 
the “essential role of the states in our federal system,”32 and therefore applies 
only to those activities reserved to the states as constitutionally recognized 
sovereigns.33 But because the language of the tenth amendment does not 
define the powers delegated to the states,34 and because Justice Rehnquist did 
not specify criteria by which to test whether a given state activity is a 
protected governmental function,35 it is necessary to examine the facts of each 
case to determine whether the governmental activity in question is immune 
from federal commerce regulation under the rationale of National League of 
Cities.36

Although Justice Rehnquist purported to foreclose factual inquiry into the 
ways that compliance with the Act would affect governmental operations,37 
he nevertheless explored in considerable detail the effects that enforcement 
would have on the states.38 Moreover, Justice Rehnquist stated that National 
League of Cities did not overule Fry v. United States,39 in which the Court 
enjoined Ohio officials from paying state statutory wage increases,40 41 because 
the Economic Stabilization Act challenged in Fry interfered with state 
operations to a lesser degree than the federal regulation in National League of 
Cities.4' Such an analysis, which led Justice Blackmun to conclude that the 
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Court adopted a balancing test,42 requires a factual inquiry into the effects of 
the federal regulation on state operations. In order to identify and evaluate 
these effects, a court must have before it the details of the federal regulatory 
scheme and a complete description of the activity for which the state seeks 
immunity. In the absence of such details, a court would be hard pressed to 
provide a considered judgment about the probable effects of the federal 
regulation on the state activity in question.

In his dissent in Fry, in which he first argued for a state sovereignty 
limitation on the federal commerce power, Justice Rehnquist recognized the 
difficulties posed by the distinction between essential and nonessential 
governmental functions, noting that “gray areas” would require case-by-case 
analysis.43 In Amersbach, the dearth of information about the functioning of 
the municipal airport and the role of the crash-rescue workers precludes such 
analysis and undercuts the plausibility of the court’s conclusion.

The Amersbach Criteria

Rather than directly comparing airports with other activities that the 
Supreme Court has ruled are either essential or nonessential, the court in 
Amersbach made a laudable attempt to establish criteria for determining 
which governmental functions are protected from regulation under the 
commerce power. The court identified four elements common to “the services 
and activities which the Court characterized as typical of those performed by 
governments”:44 The service benefits the community as a whole and is

Fry, Justice Rehnquist said in National League of Cities:

The means selected were carefully drafted so as not to interfere with the States’ freedom 
beyond a very limited, specific period of time. The effect of the across-the-board freeze 
authorized by that Act, moreover, displaced no state choices as to how governmental 
operations should be structured, nor did it force the States to remake such choices themselves. 
Instead, it merely required that the wage scales and employment relationships which the 
States themselves had chosen be maintained during the period of emergency. Finally, the 
Economic Stabilization Act operated to reduce the pressures upon state budgets rather than 
increase them.

426 U.S. at 853.
Justice Brennan commented on this issue in his dissent in National League of Cities:

[Although my Brethren by fiat strike down the 1974 amendments without analysis of 
countervailing national considerations, Fry by contrary logic remains undisturbed because, on 
balance, countervailing national considerations override the interference with the State’s 
freedom. Moreover, it is sophistry to say the Economic Stabilization Act “displaced no state 
choices” . . . but that the 1974 amendments do ... . Obviously the Stabilization Act—no 
less than every exercise of a national power delegated to Congress by the Constitution—dis
placed the States’ freedom. It is absurd to suggest that there is a constitutionally significant 
distinction between curbs against increasing wages and curbs against paying wages lower than 
the federal minimum.

426 U.S. at 872 (Brennan, J., dissenting) (citation omitted).
42. See id. at 856 (Blackmun, J., concurring).
43. Fry v. United States, 421 U.S. 542, 558 (1975) (Rehnquist, J., dissenting).
44. Amersbach v. City of Cleveland, 598 F.2d at 1037. The examples mentioned in National League of 

Cities were fire prevention, police protection, sanitation, public health, and parks and recreation. National 
League of Cities v. Usery, 426 U.S. 833, 851 (1976). The list also includes, by implication, the state hospital 
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available to the public at little or no direct expense; it is undertaken for the 
purpose of public service rather than for pecuniary gain; the government is 
the principal provider of the service or activity; and the government is 
particularly suited to provide the service or activity because of a community
wide need.* 45

and schools at issue in Maryland v. Wirtz, 392 U.S. 183 (1968), which was overruled by National League of 
Cities v. Usery, 426 U.S. at 855.

Justice Rehnquist, however, stated explicitly that these examples do not constitute an exhaustive list. Id. 
at 851 n.16. Although National League of Cities has been widely cited since it was decided in 1976, there 
have been relatively few cases in which lower courts have reached the issue of whether a particular state 
activity is an essential governmental function. See United States v. Best, 573 F.2d 1095, 1103 (9th Cir. 
1978) (licensing of drivers essential governmental service); Puerto Rico Tel. Co. v. FCC, 553 F.2d 694, 701 
(1st Cir. 1977) (ownership and control of telephone equipment by commonwealth authority not integral 
government activity); Wentworth v. Solem, 548 F.2d 773, 775 (8th Cir. 1977) (operation of state prison 
industries traditional governmental function). In none of these cases did the court articulate a test to 
determine what constitutes an essential governmental function.

45. Amersbach v. City of Cleveland, 598 F.2d at 1037-38.
46. Id.
M. Id. The court offered extensive factual support for this statement. In a footnote it indicated that only 

two of the 475 airports certified by the FAA to service scheduled commercial air carriers are privately 
operated. Id. at 1038 n.7. Of the remaining 473, 32 are operated by federal, military or regional airport 
authorities. The other 441 are operated by states or their political subdivisions. Id. This information 
appears to have been “judicially discovered.” It was not contained in the briefs submitted by the attorneys 
for either side, nor were these facts found by the trial court. See Brief for Plaintififs-Appellants; Brief for 
Defendant-Appellee; Reply Brief for Plaintiffs-Appellants, Amersbach v. City of Cleveland, 598 F.2d 1033 
(6th Cir. 1979).

48. Amersbach v. City of Cleveland, 598 F.2d at 1037.
49. The opportunity to fly in or out of Cleveland in some sense may be free, in the same way that any 

With scant elaboration, the court concluded that the municipal airport 
“has much in common with those services and activities enumerated in 
National League of Cities,”46 and therefore is a protected governmental 
function. There was no demonstration that the four common elements apply 
in the case of an airport, beyond the assertion that experience has shown that 
airports must be maintained by municipal corporations or other units of 
government inasmuch as privately-owned airports are virtually unknown.47

The derivation and application of the four common elements of protected 
governmental functions cited by the Sixth Circuit are problematic. Not all of 
the elements support the distinction between protected governmental func
tions and enterprises subject to federal regulation under the commerce power. 
But even assuming arguendo that the four features listed in Amersbach are the 
proper criteria for identifying protected governmental functions, a municipal 
airport does not necessarily satisfy these criteria.

The first test is whether the service or activity benefits the community as a 
whole and is available to the public at little or no direct expense.48 At first 
glance, it might appear that a municipal airport satisfies this test, for 
presumably all members of the community may use the airport, and the 
airport is operated without the residents of Cleveland having to pay for it 
directly. An airport is more than tarmac and concrete, however; it is a facility 
where commercial air carriers pick up and discharge passengers. Unlike fire 
or police protection, the service provided in Amersbach—the opportunity to 
fly in or out of Cleveland—requires that the citizen pay in order to benefit 
fully from the service.49 The Sixth Circuit focused exclusively on the existence 
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of the airport and ignored the service an airport is intended to provide. It is at 
least arguable that the proper subject of analysis is service.50 If so, then an 
airport fails the court’s first test because the service cannot meaningfully be 
enjoyed at “little or no direct expense.”51

opportunity is free—it costs the citizen nothing until he or she takes advantage of the opportunity. To take 
advantage of the opportunity for air travel, however, the citizen must purchase tickets from a commercial 
air carrier. Unlike the opportunity to be protected by firefighters or police, which is free even when 
exercised, exercise of the opportunity to use air transportation requires the citizen to incur direct expenses.

50. It would appear that a court applying the first Amersbach test should focus on the nature of the 
service provided rather than the mere existence of a given facility. Professors Michelman and Tribe have 
evaluated National League of Cities and concluded that the case holds that an individual has a right to basic 
government services that is constitutionally protected from federal interference. See Michelman, States' 
Rights and States' Roles; Permutations of “Sovereignty” in National League of Cities v. Usery, 86 Y ale L.J. 
1165, 1172 (1977); Tribe, Unraveling National League of Cities: The New Federalism and Affirmative 
Rights to Essential Government Services, 90 Har. L. Rev. 1065, 1066 (1977). Regardless of whether one 
fully accepts the Michelman and Tribe thesis, their analysis of the importance of services under National 
League of Cities suggests that the A mersbach court should have applied its first test to the services provided 
by the Cleveland airport.

51. Amersbach v. City of Cleveland, 598 F.2d at 1037. The court made no effort to identify what 
expense is “little” enough to meet the test. Whatever threshold the court had in mind, the substantial costs 
of air travel appear to take an airport outside the standard set by the first test.

52. Letter from Cynthia Brahney, Comptroller, Cleveland Dep’t of Port Control, supra note 31.
53. Amersbach v. City of Cleveland, 598 F.2d at 1037.
54. National League of Cities v. Usery, 426 U.S. 833, 851 (1976) (emphasis added).
55. Id. (emphasis added).
56. Air Commerce Act of 1926, ch. 344, 44 Stat. 568 (codified in scattered sections of 49 U.S.C.).
57. See 49 U.S.C. §§ 1301-1542 (1976) (establishment and authority of Civil Aeronautics Board, 

Federal Aviation Administration, and related programs).
58. See Massachusetts v. United States, 435 U.S. 444, 446-47 (1978) (opinion of the Court). The Court 

noted:

The second criterion, that the activity is undertaken for the purpose of 
public service rather than for pecuniary gain, is concededly satisfied by the 
Cleveland airport. The airport is operated on a break-even basis; any surplus 
revenue is carried forward to the following year and permits a reduction in 
landing fees and other charges.52

The third criterion, that “government [be] the principal provider of the 
service or activity,”53 is more problematic. National League of Cities in
validated the 1974 amendments to the FLSA “as sought to be extended to the 
States and their political subdivisions”;54 Justice Rehnquist characterized the 
activities on his list of examples as “typical of those performed by state and 
local governments.”55 In applying its third test, therefore, the Sixth Circuit 
should have examined whether state or local government is the principal 
provider of the service or activity in question.

The court’s implied conclusion that local government is the principal 
provider of the “service” at the airport ignores both the dominant federal role 
in the nation’s air transportation system and the role of private enterprise in 
financing the operation of the Cleveland airport. Since passage of the Air 
Commerce Act of 1926,56 air transportation has been subject to detailed 
regulation by the Civil Aeronautics Board and the Federal Aviation Adminis
tration.57 The federal government has also made a substantial investment in 
the development of airports, which are the synapses of the national air 
transportation system.58 Furthermore, commercial air carriers make a sub
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stantial financial contribution to operation of the Cleveland airport.59 It is 
thus far from clear that the city is the “principal” provider of the service.

Since the passage of the Air Commerce Act of 1926, 44 Stat. 568, the Federal Government 
has expended significant amounts of federal funds to develop and strengthen an integrated 
national airsystem and to make civil air transportation safe and practical. It has established, 
developed and improved a wide array of air navigational facilities and services that benefit all 
aircraft flying in the Nation’s navigable airspace, and it has also made substantial grants to 
state and local governments to assist in planning and developing airports.

In 1970 . . . Congress enacted two laws, the Airport and Airway Development Act of 
1970 (Development Act), 84 Stat. 219, and the Airport and Airway Development Act of 1970 
(Revenue Act), 84 Stat. 236, which together constitute a comprehensive program substan
tially to expand and improve the national airport and airway system over the decade 
beginning July 1, 1970. In the Development Act, Congress provided for vastly increased 
federal expenditures both for airport planning and development and for the further expansion 
of federal navigational services.

Id.
59. The city negotiates long-term contracts with commercial air carriers to cover the operating expenses 

of the airport. Letter from Cynthia Brahney, Comptroller, Cleveland Dep't of Port Control, supra note 31. 
“Absent these long-range contracts, the city would not have been able to build or operate the airport which 
the airlines needed to provide the service to their customers. Record, p. R-16.” Brief for Plaintiffs- 
Appellants at 4, Amersbach v. Cleveland, 598 F.2d 1033 (6th Cir. 1979).

60. This problem is compounded by the litany of terms Justice Rehnquist used to designate the 
dimensions of the area held immune from federal commerce power regulation. See, e.g. National League of 
Cities v. Usery, 426 U.S. 833, 842 (1976) (“the activities of States as States”); id. at 845 (“ ‘functions 
essential to [the States’] separate and independent existence’ quoting Coyle v. Oklahoma, 221 U.S. 559, 
580 (191 l)(quoting Lane County v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1868)); id. at 845 (“the sovereignty of 
the States”); id. at 847 (“important governmental activities”); id. (“governmental services which [the 
States’] citizens require”); id. at 849 (“traditional ways in which the local governments have arranged their 
affairs”); id. at 850 (“accepted employment practices in many governmental areas”); id. (“the area of what 
are without doubt essential governmental functions”); id. at 851 (“activities . . . typical of those performed 
by state and local governments in their dual functions of administering the public law and furnishing public

The Sixth Circuit’s application of its fourth criterion—that government is 
particularly suited to provide the service because of a community-wide 
need—raises similar doubts. The court should have asked whether state or 
local government is demonstrably better suited than the federal government 
or private enterprise to operate the airport. Because of the private involve
ment discussed above, it is not obvious that government is best suited to 
provide the service. But even if government generally is better able to operate 
an airport, the pervasive involvement of the federal government in the 
nation’s air transportation system suggests that it is inappropriate for the 
courts to treat state or local governments as haveing the primary responsibili
ty for providing this sevice.

An Alternative Approach to State Sovereignty

The Sixth Circuit’s effort to formulate four elements common to protected 
governmental functions is important not only in applying the rule of National 
League of Cities in Amersbach specifically, but also in elucidating the holding 
of National League of Cities generally. Because of the vague language of 
Justice Rehnquist’s opinion,60 and the novelty of the holding in National
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League of Cities, it is difficult to determine precisely which governmental 
functions are included within the protected area of state sovereignty. More 
importantly, a definitional approach that seeks to label a particular function 
as “integral”, “traditional”, or “essential” misses the important question, 
which is whether a specific state activity, however labeled, should be immune 
from the particular federal regulation at issue. The court of appeals handi
capped itself by confining its analysis to the list of activities suggested in 
National League of Cities as examples of protected governmental functions.61 62 63 
Because Justice Rehnquist’s opinion leaves that concept frustratingly opaque, 
the Amersbach court should have gone beyond the language of National 
League of Cities to ascertain when governmental functions should be 
protected from federal regulation.

services”); id. (“services . . . which the States have traditionally afforded their citizens”); id. at 852 
(“integral operations in areas of traditional governmental functions”); id. at 854 n.18 (the “area that the 
States have regarded as integral parts of their governmental activities”); id. at 855 (“essential decisions 
regarding the conduct of integral governmental functions”). Not only is it unclear what test should govern, 
it is not even clear which function is being analyzed. “Function” is used to mean structuring the 
employment relationship, but it also is used to mean the substantive activities those employees undertake. 
Compare id. at 845 (question is whether state’s determination of wages and hours is essential function) with 
id. at 851-52 (states perform “functions” such as fire prevention and police protection). This shifting, 
amorphous language has obfuscated the rationale of Justice Rehnquist’s opinion and made the rule he 
announced difficult to apply. See also 25 Emory L.J. 937, 954 (1976)(because of indefiniteness of standard, 
Court may apply law “capriciously”); 30 Rutgers L. Rev. 152, 169 (\916)(National League of Cities 
standard unclear, hence will be unworkable).

61. See Amersbach v. City of Cleveland, 598 F.2d at 1036-37 (traditional government functions include 
fire and police protection, sanitation, public health, parks and recreation, and by implication, operation of 
public schools, hospitals, and public care institutions).

62. 78 U.S. (11 Wall.) 113 (1870); see notes 83-91 infra and accompanying text (evolution of tax 
immunity cases).

63. 326 U.S. 572 (1946) (Frankfurter, J.).
64. Id. at 582.
65. U.S. Const, art. I, § 8 (”[T]he Congress shall have the Power To lay and collect Taxes, Duties, 

Imposts and Excises . . . ; To regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes ”).

66. Although Justice Rehnquist maintained that ”[i]n Fry, . . . the Court recognized that an express 
declaration of this limitation is found in the Tenth Amendment,” 426 U.S. at 842 (citation omitted), there 
is nothing in the terms of the amendment itself that defines the scope of any delegated federal power. See 
note 34 supra and accompanying text, (text and discussion of tenth amendment).

67. See Massachusetts v. United States, 435 U.S. 444, 455 (1978) (state immunity from federal taxation

Since its decision in Collector v. Dayb2 over a century ago, the Supreme 
Court has relied on the notion of protected governmental functions in cases 
involving intergovernmental tax immunities. Although taxation differs from 
commerce regulation, these cases would have been a useful guide to the 
Amersbach court. In New York v. United Statesbi Justice Frankfurter declared 
that “the power of Congress to lay taxes has impliedly no less a reach than the 
power of Congress to regulate commerce.”64 Furthermore, there are similari
ties between these two federal powers vis-a-vis the reserved power of the states 
that make it legitimate and useful to look at cases in which the Court has held 
a particular state activity immune from federal taxation. Both powers were 
delegated to the federal government in article I, section 8 of the Constitu
tion.65 The state sovereignty limitation on both powers derives not from any 
express constitutional limitation,66 but rather from the states’ role in our 
federal system.67 This role was the basis of both the state sovereignty 
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limitation on the federal tax power first recognized in Collector v. Day6i and 
the limitation of the federal commerce power announced in National League 
of Cities.* * * * * * 68 69 Indeed, Justice Rehnquist argued for a restraint on the commerce 
power analogous to the limitation on the federal tax power.70

"judicially implied” from role of states in “constitutional scheme”); Fry v. United States, 421 U.S. 542, 554
(1975) (Rehnquist, J., dissenting) (tax immunity based on constitutional federalism, not explicit constitu
tional source); Maryland v. Wirtz, 392 U.S. 183, 201 (1968) (Douglas, J., dissenting) (1966 amendments to
FLSA constitute invasion of state sovereignty inconsistent with constitutional federalism); Helvering v.
Gerhardt, 304 U.S. 405, 417 (1938) (nature of federal system ensures state immunity from federal
taxation).

68. 78 U.S. (11 Wall.) 113 (1870). As the Court indicated:

The Constitution guarantees to the States a republican form of government .... [Because 
of] the separate and independent condition of the States in our complex system, ... the 
means and instrumentalities employed for carrying on the operations of their governments, 
for preserving their existence, and fulfilling the high and responsible duties assigned to them 
in the Constitution, should be left free and unimpaired, should not be liable to be crippled, 
much less defeated by the taxing power of another government.

Id. at 125.
69. See National League of Cities v. Usery, 426 U.S. 833, 852 (1976) (amendments to FLSA invalid 

because they would impair states’ role in federal system). See also 48 Colo. L. Rev. 467, 471 (1977) (origin 
of state sovereignty limitation on commerce power inferred from structure of constitutional system).

70. See National League of Cities v. Usery, 426 U.S. 833, 842 (1976). Justice Rehnquist indicated that 
the “Court has never doubted that there are limits upon the power of Congress to override state 
sovereignty, even when exercising its otherwise plenary powers to tax or to regulate commerce which are 
conferred by Art. I of the Constitution.” Id.

In defending his reliance on Chief Justice Stone’s discussion of essential governmental functions in New 
York v. United States, 326 U.S. 572 (1976), which concerned the scope of the federal tax power, Justice 
Rehnquist stated “Mr. Justice Brennan suggests that ‘[Chief Justice Stone] was addressing not the question 
of a state sovereignty restraint upon the exercise of the commerce power, but rather the principle of implied 
immunity of the States and Federal Government from taxation by the other . . . .’ The asserted 
distinction, however, escapes us.” 426 U.S. at 843 n.14 (citation omitted).

71. Compare 57 B.U. L. Rev. 178, 182 (1977) (state immunity from federal commerce regulation 
consistent with policies underlying tax immunity) and 25 Kan. L. Rev. 424, 438 (1977) (analogy to tax 
immunity proper, though not perfect) with 48 Colo. L. Rev. 467, 481 (1977) (analogy to tax immunity 
inapposite) and 30 Rutgers L. Rev. 152, 165 (1976) (analogy to tax immunity inappropriate). See also 66 
Mich. L. Rev. 750, 767 n.67 (1968) (limitations on one congressional power should restrict all others).

72. See generally 48 COLO. L. Rev. 467, 480 (1977) (court review of tax power differs from commerce 
power because regulatory purpose not considered; state infringement by tax always same); 30 Rutgers L. 
Rev. 152, 165 (1976) (only tax power capable of being exercised by state and federal governments).

73. Fry v. United States, 421 U.S. 542, 554 (1975) (Rehnquist, J., dissenting) (doctrine of intergovern
mental tax immunity has largely deteriorated); see Barber, National League of Cities v. Usery: New Meaning 
for the Tenth Amendment?, 1976 Sup. Ct. Rev. 161, 177-78 (Rehnquist relied on “remnants” of tax 
immunity doctrine); 25 Kan. L. Rev. 424, 439 n. 115 (1977) (analogy dampened because tax immunity not 
part of recent constitutional jurisprudence).

Although the comparison between the commerce and tax powers has not 
been universally accepted,71 the apparent difficulty with Justice Rehnquist’s 
dependence on the tax analogue is not the alleged distinction between the two 
federal powers.72 Rather, one might argue that the somewhat weakened status 
of the state sovereignty limitation on the federal tax power undercuts Justice 
Rehnquist’s position.73 Instead of weakening the usefulness of the tax 
analogy, however, that state sovereignty no longer sharply limits the federal 
tax power makes the tax analogy more useful. In withdrawing from a hard 
and fast rule of state immunity from federal taxation, the Court has explicitly 
recognized both the weight of federal interests and the need to assess the 
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extent to which a federal statute actually interferes with state activities.74 Such 
explicit recognition would prove useful under the commerce clause as well.75 
Finally, because both federal powers intrude upon state policy choices, each 
represents a comparable threat to the sovereign status of state governments.76 77 78

74. See notes 92-99 infra and accompanying text.
75. See notes 99-101 infra and accompanying text.
76. See Maryland v. Wirtz, 392 U.S. 183, 204 (1967) (Douglas, J., dissenting) (use of either tax or 

commerce power may destroy state sovereignty); 57 B.U. L. Rev. 178, 182 (1977) (if rationale of tax 
immunity sound, doctrine can be extended to other powers that pose similar threats to state autonomy); cf. 
Note, State Governmental Immunity from Federal Regulation Based on the Commerce Clause—National 
League of Cities v. Usery, 26 De Paul L. Rev. 101, 112 (1976) (state immunity from federal commerce 
regulation possibly more vital to federal system than tax immunity).

77. 78 U.S. (11 Wall.) 113 (1870).
78. Compare National League of Cities v. Usery, 426 U.S. 833, 851 (1976) (commerce power potential 

threat to “ ‘separate and independent existence’ ” of states, quoting Coyle v. Oklahoma, 221 U.S. 559, 580 
(1911)) with Collector v. Day, 78 U.S. (11 Wall.) 113, 125-26 (1870) (tax power threat to “separate and 
independent . . . existence” of states).

79. 78 U.S. (11 Wall.) at 126.
80. Id. at 127.
81. 435 U.S. 444 (1978).
82. Id. at 454-60. Justice Brennan’s discussion of state immunity from federal taxation was joined by 

only a plurality of the court.
83. 78 U.S. (11 Wall.) 113 (1870).
84. Massachusetts v. United States, 435 U.S. at 455 (plurality opinion).
85. 306 U.S. 466, 486 (1939). For the reasons set forth the prior term in Helvering v. Gerhardt, 304 U.S. 

405 (1938), the Court overruled Collector v. Day and New York ex rel. Rogers v. Graves, 299 U.S. 401 
(1937). The Court overruled Collector v. Day, not because it no longer regarded state judicial officers as 
performing an essential governmental function, but because it had reconsidered the reasons for initially 
granting them immunity from federal taxation. See Graves v. New York ex. rel. O’Keefe, 306 U.S. at 484 
(in Gerhardt, the Court reasoned, in part, that all citizens should share tax burden and that nondiscrimina- 
tory tax did not place economic burden on state instrumentalities).

86. Massachusetts v. United States, 435 U.S. at 459 (plurality opinion).

The opinion in Collector v. Day11 in which the Court first recognized a 
state-sovereignty limitation on the federal tax power, is strikingly similar in 
tone to Justice Rehnquist’s opinion in National League of Cities.™ The Court 
ruled that the salary of a Massachusetts probate judge was immune from 
federal income tax because a judicial officer of the state is “a means or 
instrumentality employed to carry into execution one of its most important 
functions, the administration of its laws.”79 In a rhetorical holding, the Court 
asked:

[I]f the means and instrumentalities employed by [the federal] 
government to carry into operation the powers granted to it are, 
necessarily, and, for the sake of self-preservation, exempt from 
taxation by the States, why are not those of the States depending 
upon their reserved powers, for like reasons, equally exempt from 
Federal taxation?80

Recently, in Massachusetts v. United States,8' Justice Brennan chronicled 
the development of state immunity from the federal tax power.82 He traced 
the doctrine from Collector v. ¿ay,83 in which the immunity was held 
applicable to any traditional state function,84 through a line of cases restrict
ing the scope of the immunity that culminated in the overruling of Collector v. 
Day by Graves v. New York ex rel. O’Keefe.85 Justice Brennan then explained 
that the Court currently gives a “practical construction”86 to the doctrine of 
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state immunity from federal taxation, stating that “[w]here the subject of [a] 
tax is a natural and traditional source of federal revenue and where it is 
inconceivable that such a revenue measure could ever operate to preclude 
traditional state activities, the tax is valid.”87

Massachusetts had challenged the validity of an annual registration tax 
imposed under the federal Airport and Airway Act of 197088 on a state-owned 
helicopter used exclusively for police functions.89 Emphasizing that the state 
received benefits from federal programs supporting the national air system, 
the Court concluded that “federal exactions from the States of their fair share 
of the costs of [the] benefits they receive . . . [do not] offend the constitu
tional scheme.”90 The Court accordingly held that the state’s helicopter was 
subject to the federal tax.91

Justice Brennan’s opinion in Massachusetts v. United States aids the 
analysis of the issue in Amersbach because it demonstrates the difference 
between the Court acknowledging the status of a state activity as an inherent 
state function and the Court further deciding to protect it by affording it 
immunity from the federal taxing power. Despite the Court’s continued 
recognition that state interests are important and occasionally are even 
important enough to classify as “essential,”92 the Court has progressively 
redefined the scope of the state sovereignty limitation on federal taxation.93

87. Id. at 459-60.
88. 26 U.S.C. § 4491 (1976). The annual registration tax is imposed on all civil aircraft that fly in the 

navigable airspace of the United States. Id.
89. 435 U.S. at 446 (opinion of the Court).
90. Id. at 461 (plurality opinion). The Court noted that Congress intended the registration tax to be an 

"integral” part of a scheme of user charges designed to offset the cost to the federal government of 
supporting airway facilities. Id. at 451-52 (opinion of the Court).

91. Id. at 446.
92. See Massachusetts v. United States, 435 U.S. at 453 (implicitly accepting that operating police 

helicopter is “essential” state activity); Helvering v. Gerhardt, 304 U.S. 405, 424 (1938) (implying that port 
authority may be essential activity); Indian Motorcycle Co. v. United States, 283 U.S. 570, 579 (1931) (sale 
of motorcycles to police force held immune from tax); Willcuts v. Bunn, 282 U.S. 216, 222-27 (1931) 
(recognizing that power to raise revenue through issuance of bonds important).

93. In Collector v. Day the Court indicated that protected state activities encompass those “employed for 
carrying on the operations of their governments, for preserving their existence, and fulfilling the high and 
responsible duties assigned to [states] in the Constitution.” 78 U.S. (11 Wall.) at 125. Over time, the Court 
has narrowed the definition of the scope of the state-sovereignty limitation on federal taxation. 
Massachusetts v. United States, 435 U.S. 444, 456 (1978); see New York v. United States, 326 U.S. 572, 
583-84 (1946) (state activity of nature traditionally engaged in by private business subject to federal tax); 
Allen v. Regents, 304 U.S. 439, 453 (1938) (same); Helvering v. Gerhardt, 304 U.S. 405, 419-20 (1938) (no 
state immunity from federal tax when activity not “essential to the preservation of state governments” or 
when burden on state “speculative and uncertain"); Helvering v. Mountain Producers Corp., 303 U.S. 376, 
386-87 (1938) (private party operating under state contract subject to federal tax because effect on state 
government “indirect and remote”); Helvering v. Powers, 293 U.S. 214, 227 (1934) (board members of 
municipal corporation involved in activity traditionally engaged in by private business are subject to federal 
income tax); Ohio v. Helvering, 292 U.S. 360, 368 (1934) (state activity traditionally engaged in by private 
business subject to federal tax); Willcuts v. Bunn, 282 U.S. 216, 225 (1931) (activity may be subject to 
nondiscriminatory federal tax when burden on state governmental instrumentality “remote”); Metcalf & 
Eddy v. Mitchell, 269 U.S. 514, 524 (1926) (state employees not exempt from federal tax when state’s 
ability to procure services of private individuals not substantially impaired); South Carolina v. United 
States, 199 U.S. 437, 463 (1905) (employees of state involved in activity traditionally engaged in by private 
business subject to federal income tax); cf. Fry v. United States, 421 U.S. 542, 547 n.7 (1975) (Congress 
may not impair states’ integrity or ability to function in federal system); Maryland v. Wirtz, 392 U.S. 183,
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Massachusetts v. United States and other tax immunity cases suggest that 
the Court has developed a balancing approach to test the constitutionality of 
federal taxation of state activities.* 94 Although never articulated as such, this 
balancing appears to operate on two levels.95 First, certain state activities are 
comparable to or competitive with private enterprise.96 Accordingly, the 
state’s interest in immunity receives little weight, and the federal taxing power 
operates unchecked. In other cases, however, characterization of the state 
activity is more difficult, and the Court has undertaken a more detailed 
evaluation of competing state and federal interests.97 When the federal 
taxation does not significantly interfere with the state’s activity,98 or when the 
federal interest is particularly compelling,99 the claim of immunity fails.

196 (1968) (Congress may not destroy states as sovereign political entities); Lane County v. Oregon, 74 
U.S. (7 Wall.) 71, 76 (1869) (Congress may not interfere with functions essential to states’ “separate and 
independent existence”).

94. See Massachusetts v. United States, 435 U.S. 444, 461-62 (1978) (plurality opinion) (requirement 
that states comply with conditions reasonably related to federal interest in particular national programs is 
permissible when it “effects no greater interference with state sovereignty than do the restrictions which 
this Court has approved”).

95. This two-tier analysis, although not expressly articulated, apparently was used by Justice Stone in 
Helvering v. Gerhardt, 304 U.S. 405 (1938), in assessing the constitutionality of federal income tax on the 
salaries of employees at the Port Authority of New York. Justice Stone first considered whether the activity 
at issue was “essential to the preservation of state government.” Id. at 419. He concluded that it was not. 
Id. at 420, 424. He also established guidelines for judging the degree of federal interference with the state, 
even though he had concluded that the Port Authority was not an essential governmental function. Id. at
420. To hold a state facility or activity immune from federal regulation because of the quantitative impact 
upon the state, Stone maintained that “it must clearly appear that the burden upon the state function is 
actual and substantial, not conjectural,” because in his view, the rationale for the state sovereignty 
limitation on federal regulation is the protection it affords to the continued existence of the states. Id. at
421. When there would be no added protection by disallowing the federal regulation, or when the gain is 
speculative, there is no basis for the immunity. Id. at 420. Indeed, in such a situation, granting the 
immunity would do violence to the federal system from the other direction by hampering the exercise of 
constitutionally delegated federal power. See also 37 La. L. Rev. 933, 938 (1977) (federal regulation of 
“essential governmental function” not invalid without inquiry into extent of federal intrusion).

96. See New York v. United States, 326 U.S. 572, 583-84 (1946) (upholding tax on water bottled and 
sold by state); Allen v. Regents, 304 U.S. 439, 453 (1938) (tax on admissions to state university athletic 
events approved notwithstanding use of proceeds for essential state functions); Helvering v. Powers, 293 
U.S. 214, 227 (1934) (upholding tax on salaries of trustees of municipal street railway company); Ohio v. 
Helvering, 292 U.S. 360, 371 (1934) (upholding tax on state-run liquor business); South Carolina v. United 
States, 199 U.S. 437, 463 (1905) (same).

97. See Helvering v. Gerhardt, 304 U.S. 405, 419-20 (1938) (no state immunity from federal tax on 
employees of port authority when burden on state “speculative and uncertain”); Helvering v. Mountain 
Producers Corp., 303 U.S. 376, 386-87 (1938) (private oil and gas producer under contract to state subject 
to federal tax because effect on state government “indirect and remote”); Willcuts v. Bunn, 282 U.S. 216, 
225 (1931) (sale of municipal bonds subject to federal tax; “no direct burden” on government 
instrumentality and only “remote” influence on exercise of government functions); Metcalf & Eddy v. 
Mitchell, 269 U.S. 514, 524 (1926) (state employees not exempt from federal tax when state’s ability to 
procure services of private individuals not substantially impaired).

98. See Massachusetts v. United States, 435 U.S. 444, 452 (1978) (opinion of the Court) (tax to which 
state objected amounted to $131.43).

99. See Massachusetts v. United States, 435 U.S. at 460 (plurality opinion) (“National Government’s 
interest in being compensated for its expenditures [in support of the national air transportation system] is 
only too apparent”). Justice Brennan also placed considerable emphasis on the importance of the federal 
presence in air transportation. Id. at 446-47.

100. For example, federal regulation of collective bargaining procedures for employees of common 

Such an analysis is consistent with commerce clause cases.100 In particular, 
the Court, in keeping with the first tier of the model suggested above, has 
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afforded minimum deference to state interests when the state activity being 
regulated is akin to private enterprise. Of special significance to the airport at 
issue in Amersbach are the cases in which the Court has held that state-owned 
and -operated transportation facilities are subject to federal regulation under 
the commerce power.101

carriers engaged in interstate commerce has been held applicable to a state-owned railroad and its 
employees even though the federal act superceded state civil service laws. See California v. Taylor, 353 U.S. 
553, 566 (1957). The federal interest was substantial because the principal unions of the railway industry 
were national in scope and because a uniform method of dealing with labor problems would eliminate 
inequities and promote mobility within the railroad labor force. Id. at 567. On the other hand, the state’s 
interest was relatively slight because the state voluntarily engaged in an enterprise in competition with 
private common carriers and the federal statute did not affect the state more harshly than other railways. 
See generally 10 Creighton L. Rev. 488, 500-01 (1977) (state sovereignty yields to federal power if 
federal regulation not directed specifically at states, states have some discretion about engaging in activity, 
and state in competition with private enterprise); 66 Mich. L. Rev. 750, 768-70 (1967-68) (in ascertaining 
possible frustration of federal goal, court should consider significance of federal regulatory activities, 
availability of alternative means, and nature of state activities regulated). When state statutes have 
burdened interstate commerce, the Court has also engaged in balancing. Pike v. Bruce Church, Inc., 397 
U.S. 137, 142 (1970); see Henkin, Infallibility Under Law: Constitutional Balancing, 78 Colum. L. Rev. 
1022, 1027 (1978) (balancing in interstate commerce cases substantive principle rather than mode of 
constitutional interpretation).

The Court has left open the question of whether National League of Cities would control in the context 
of other congressional powers. National League of Cities v. Usery, 426 U.S. at 852. “We express no view as 
to whether different results might obtain if Congress seeks to affect integral operations of State 
governments by exercising authority granted it under other sections of the Constitution such as the 
spending power, Art. I, § 8, cl. 1, or § 5 of the Fourteenth Amendment.” Id. n.17; see Fitzpatrick v. 
Bitzer, 427 U.S. 445, 456 (1976) (Congress may, under § 5 of the fourteenth amendment, enact legislation 
that would be “constitutionally impermissible in other contexts”); Walker Field Pub. Airport Auth. v. 
Adams, No 77-1586, slip. op. at 16-17 (10th Cir., Sep. 26, 1979) (conditions attached to federal grant to 
regional airport authority made pursuant to federal spending power not interference with essential 
governmental function); Comment, Federal Interference with Checks and Balances in State Government: A 
Constitutional Limit on the Spending Power, 128 U. Pa. L. Rev. 402, 404 (1979) (federal grants specifying 
that state executive, rather than legislature, receive and spend money may be unconstitutional interference 
with state powers).

101. See Parden v. Terminal Ry., 377 U.S. 184, 187 (1964) (state-owned and -operated railroad not 
exempt from FELA); California v. Taylor, 353 U.S. 553, 566 (1957) (state-owned and -operated railroad 
not exempt from Railway Labor Act); United States v. California, 297 U.S. 175, 185-86 (1936) (state- 
owned and -operated railroad not exempt from Safety Appliance Act).

102. 297 U.S. 175 (1936).
103. Id. at 183; see 45 U.S.C. §§ 1-43 (1976) (safety provisions for railroads engaged in interstate 

commerce).
104. 297 U.S. at 183.
105. Id.
106. Id. at 182.
107. Id. at 181. “Whether a transportation agency is a common carrier depends not upon its corporate 

In United States v. California102 the state conceded that a privately owned 
railroad would be subject to the provisions of the Safety Appliance Act.103 But 
the state argued that it was constitutionally immune from the provisions of 
the federal act, because the state was acting in its sovereign capacity in 
operating the railroad without profit to facilitate commerce at the Port of San 
Francisco and using any net proceeds for harbor improvement.104

Justice Stone, writing for the Court, acknowledged that the railroad was 
operated under a power reserved to the states105 and that the railroad 
provided a service of “public character.”106 But the Court held that the nature 
of the activity, rather than its declared purpose, determines whether it is 
subject to federal commerce regulation.107 The Court found that in operating 
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the State Belt Railroad the State of California was engaged in a “business.”108 
Thus, the Court held that “California, by engaging in interstate commerce by 
rail, has subjected itself to the commerce power, and is liable for a violation of 
the Safety Appliance Act, as are other carriers.”109

character or declared purposes, but upon what it does.” Id. See also Blumstein, Some Intersections of the 
Negative Commerce Clause and the New Federalism: The Case of Discriminatory State Income Tax 
Treatment of Out-of-State Tax-Exempt Bonds, 31 Vand. L. Rev. 473, 486-87 n.53 (1978) (in National 
League of Cities nature of activity and not actual cost of federal law determines “attribute of sovereignty" 
or “essential government function”).

108. 297 U.S. at 186. Since its decision in National League of Cities, the Court has again acknowledged 
the difference between business and governmental activities by the states and their political subdivisions. In 
Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978), the Court ruled that municipally owned 
and operated electric utility systems that compete with investor-owned utilities are not automatically 
immune from regulation under federal antitrust laws. Id. at 408-13. Justice Brennan’s plurality opinion 
rejected the cities’ argument that Congress intended to exempt municipalities under the antitrust laws. Id. 
at 408. Moreover, Justice Brennan held that the state action doctrine of Parker v. Brown does not 
automatically exempt municipalities or municipal corporations simply by reason of their status as a 
subdivision of a state; rather, it exempts only anticompetitive conduct engaged in as an “act of 
government” by the state as sovereign, or by its subdivision pursuant to state policy, to replace competition 
with regulation or monopoly public service. Id. at 413; see Parker v. Brown, 317 U.S. 341, 350-52 (1943) 
(state not prohibited by federal antitrust laws from imposing certain anticompetitive restraints as "act of 
government”).

In a concurring opinion, Chief Justice Burger, who had been in the majority in National League of 
Cities, emphasized the distinction between the states’ “entrepreneurial personality” and a “sovereign 
decision” saying: “It should be evident, I would think, that the running of a business enterprise is not an 
integral operation in the area of traditional governmental functions. . . . Indeed, the affirmance of the 
holding of United States v. California by National League of Cities strongly supports this understanding.” 
Lafayette v. Louisiana Power & Light Co., 435 U.S. at 422, 424 (Burger, C.J., concurring) (citations 
omitted).

109. 297 U.S. at 185.
110. Justice Rehnquist pointedly distinguished between the holding in United States v. California and 

dictum in the case, which stated that the state sovereignty limitation on the federal taxing power does not 
limit Congress’ power to regulate commerce. 426 U.S. at 854 n.18.

111. Parden v. Terminal Ry., 377 U.S. 184 (1964) (state-owned and -operated railroad not exempt from 
FELA); California v. Taylor, 353 U.S. 553 (1957) (state-owned and-operated railroad not exempt from 
Railway Labor Act).

112. National League of Cities v. Usery, 426 U.S. at 854 n.18.
113. Id.
114. Amersbach v. City of Cleveland, 598 F.2d 1033, 1038 (6th Cir. 1979).

In National League of Cities Justice Rehnquist expressly stated that the 
holding110 of United States v. California and two other commerce cases 
involving state-operated railroads111 were not upset by the Court’s decision.112 
They were not overruled because “the activity to which the congressional 
command was directed was not in an area that the States have regarded as 
integral parts of their governmental activities.”113

Although analogous, the railroad cases could not have been controlling in 
Amersbach. Unlike railroads, “privately-owned airports serving municipali
ties are virtually unknown.”114 Because state and local governments have 
traditionally operated airports,115 the state’s interest in operating the airport 
cannot be regarded as trivial. The state activity should therefore have been 
evaluated under the second tier of the two-tier balancing analysis suggested 
above. Accordingly, while recognizing that the state has a legitimate interest 
in operating an airport, the Sixth Circuit should have evaluated the impor
tance of the federal interest in regulating wages and hours, and assessed the 
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extent to which such regulation would intefere with the operation of the 
Cleveland airport. In conducting its second-tier review, one tax-immunity 
case would have proved especially helpful.

Of the various cases in which a state has challenged the exercise of one of 
Congress’ enumerated powers, the closest factually to Amersbach is Helvering 
v. Gerhardt.llb In Gerhardt the Court held that the operation of the New 
York-New Jersey Port Authority by a public corporation is not “a function 
essential to the continued existence of the state government”117 and sustained 
the validity of federal taxation of the salaries of Port Authority employees.118 
As it had in United States v. California, the Court recognized that the facility 
at issue was publicly owned and operated for a public purpose: the Port 
Authority operated various bridges and tunnels within a district embracing 
the Port of New York, as well as an interstate busline and a terminal for 
interchanges of freight between trucks and railroads.119 The Court indicated, 
however, that immunity from federal taxation would be determined by the 
nature of the activity itself or, when essential governmental functions were 
involved, by the degree to which state activities are actually burdened.120 
Justice Stone discussed the ways in which the tax at issue would affect the 
states and concluded that some cost to the states would probably result if their 
employees were required to pay federal income tax.121 States might lose 
bargaining power in hiring employees, or incur monetary costs if forced to 
pay higher salaries to maintain the status quo. Nevertheless, the Court 
concluded that such costs did not pose impermissible threats to the continued 
existence of state governments.122 Ultimately, the Court held that a federal tax 
on the salaries of Port Authority employees123 would not “unreasonably . . . 
obstruct” any essential governmental functions.124 In effect, the Court in 
Gerhardt engaged in second-tier balancing.

The factual situations in Gerhardt and Amersbach are strikingly similar. 
The issue in each case is the constitutionality of a federal regulation affecting 
the salaries of persons employed at publicly operated terminals connected 
with interstate transportation. Both the Port Authority and the Cleveland 
Airport provide public services.125 Both cases turned on the question of

116. 304■ u .S. 405 (1938).
117. Id. at 424.
118. Id.
119. Id. at 408-09.
120. Id. at 419-20.
121. Id. at 420-21.
122. Id. The Court stated:

Even though, to some unascertainable extent, the tax deprives the states of the advantage of 
paying less than the standard rate for the services which they engage, it does not curtail any of 
those functions which have been thought hitherto to be essential to their continued existence 
as states. At most it may be said to increase somewhat the cost of the state governments 
because, in an interdependent economic society, the taxation of income tends to raise ... the 
price of labor and materials.

Id. (citation omitted).
123. The Court left open the question of the constitutionality of a tax imposed on the Port Authority 

itself. Id. at 424.
124. Id.
125. The public purpose of the New York-New Jersey Port Authority, in which Congress sanctioned the 
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whether the state’s interest in operating the facility at which the plaintiffs 
were employed was sufficient to preclude application of the federal statute.

There is more than factual similarity between Amersbach and Gerhardt, 
however. Amersbach was decided under the rule of National League of Cities, 
in which Justice Rehnquist echoed Chief Justice Stone’s belief that there are 
certain nondiscriminatory federal regulations clearly within the scope of 
Congress’ authority, that are nevertheless unconstitutional as applied because 
they burden the states’ separate and independent existence under the federal 
system.* 126 127 Justice Rehnquist relied on a passage from Chief Justice Stone’s 
opinion in New York v. United States,121 in which Stone concurred in the 
judgment sustaining the constitutionality of a federal tax on state-operated 
mineral water springs.128 But it was in the earlier case of Helvering v. Gerhardt 
that Stone had expounded his method for analyzing the constitutionality of 
federal taxation affecting state activities.129

joint legislative scheme adopted by the New York and New Jersey legislatures, was to “better promote and 
facilitate commerce between the States and between the States and foreign nations and provide better and 
cheaper transportation of property and aid in providing better postal, military, and other services of value 
to the Nation.” Helvering v. Gerhardt, 304 U.S. at 409-10. The Declaration of Policy in the Airport and 
Airway Development Act of 1970, for example, states that “substantial expansion and improvement of the 
airport and airway system is required to meet the demands of interstate commerce, the postal service, and 
the national defense.” Pub. L. No. 91-258, § 2, 84 Stat. 219, reprinted in [1970] U.S. Code Cong. & Ad. 
News 253.

126. National League of Cities v. Usery, 426 U.S. at 843 (quoting New York v. United States, 326 U.S. 
572, 587-88 (1946) (Stone, C.J., concurring) (rejecting proposition that federal taxes affecting states are 
valid as long as nondiscriminatory)).

127. 326 U.S. 572 (1946).
128. Id. at 590.
129. 304 U.S. at 419-20; see note 100 supra and accompanying text.
130. Helvering v. Gerhardt, 304 U.S. at 417.
131. National League of Cities v. Usery, 426 U.S. at 852 (quoting Fry v. United States, 421 U.S. 542, 547 

n.7 (1975)).
132. Helvering v. Gerhardt was decided the Term after the “1937 Revolution” had begun with NLRB v. 

Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), the first case sustaining New Deal legislation enacted 
under the commerce power. See generally 30 Rutgers L. Rev. 152 (1976). By the time National League of 
Cities was decided, however, the definition of interstate commerce had grown so broad, and the effect on

In National League of Cities Justice Rehnquist—like Justice Stone in 
Helvering v. Gerhardt—was concerned with preserving “our federal system” 
established by the Constitution. The opinion in Gerhardt, however, reflected 
an effort to curb the growth of state power because of the way in which it 
frustrated the exercise of constitutionally delegated federal power:

In tacit recognition of the limitation which the very nature of our 
federal system imposes on state immunity from taxation in order to 
avoid an ever expanding encroachment upon the federal taxing 
power, this Court has refused to enlarge the immunity substantially 
beyond these limits marked out in Collector v. Day.130

Justice Rehnquist, by contrast, regarded the decision in National League of 
Cities as a check on Congress’ attempt “to wield its power in a fashion that 
would impair the States’ ability to function effectively in a federal system.”131 
The difference in emphasis may be due more to the eras in which the 
respective cases were decided, rather than to any disparity in purpose.132 But 
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even if Justice Rehnquist’s view of the states’ role in the federal system differs 
from Justice Stone’s, that difference should not alter the analysis of state 
claims of immunity from federal power. Any such disparity is simply a 
reflection of the weight assigned to competing state and federal interests in 
deciding, at the second tier, whether the state operation should be protected 
from federal regulation.

Commerce Clause Balancing

In National League of Cities Justice Rehnquist acknowledged that the 
requirements for public employers mandated by the 1974 amendments to the 
Act were, for the most part, “essentially identical to those previously imposed 
upon private employers.”* 133 He held the amendments invalid not because the 
wage and hour conditions of state employees do not affect interstate 
commerce, but because federal regulation of them constituted an affront to 
the states’ authority to regulate employment conditions in “essential govern
mental functions.” Justice Rehnquist purported to eschew any kind of 
balancing of competing state and federal interests.134 He insisted that the 
effect of federal regulation on state operations is unimportant, and that 
Congress exceeds its constitutional authority when it attempts to regulate an 
essential governmental function.135

interstate commerce necessary to subject an activity to federal regulation had become so minimal, that the 
idea of an “intrastate activity” not subject to federal commerce power regulation was no longer meaningful. 
See generally Note, supra note 76, at 106-07; 30 Rutgers L. Rev. 152, 157(1976).

133. 426 U.S. at 839.
134. See note 37 supra and accompanying text (Rehnquist purported to foreclose factual inquiry into 

effects of compliance).
135. 426 U.S. at 852.
136. Id. at 845 (quoting ultimately from Lane County v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869)).
137. Compare Amersbach v. City of Cleveland, 598 F.2d 1033, 1037 (6th Cir. 1979) (suggesting that 

notion of inherent state governmental functions is subject to change) with New York v. United States, 326 
U.S. 572, 579 (1946) (Frankfurter, J., concurring) (noting possibility for change in scope of state immunity 
from federal taxation). Justice Frankfurter stated: “It could hardly remain a satisfactory constitutional 
doctrine that only such activities are immune from federal taxation as were engaged in by the States in 
1787. Such a static concept of government denies its essential nature.” Id.

138. “Delusive exactness is a source of fallacy throughout the law.” Truax v. Corrigan, 257 U.S. 312, 
342 (1921) (Holmes, J., dissenting).

Because the concept of “essential governmental function” is so elusive, 
however, the conclusion that Justice Rehnquist employed a kind of defini
tional balancing is unavoidable. Although understandable as an attempt to 
promote constitutionally protected values, this focus on labels is ultimately 
unsatisfactory. State government is sufficiently flexible and encompasses a 
wide enough range of functions so that few activities are genuinely “integral” 
or “essential” to the “ ‘separate and independent existence’ ”136 of states; 
protecting only “traditional” functions would leave unshielded state forays 
into new and innovative areas.137 Rather than straining at characterization,138 
courts should direct attention to the central concern, namely whether 
legitimate state activities are unduly hampered by federal regulation.

The balancing thus required does not necessarily doom the identification of 
protected governmental functions to judicial whim. Although no neat “test” 
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of protected governmental functions emerges from the decision in National 
League of Cities, the values recognized there can provide direction. The 
obvious starting point for analysis of competing interests is their textual 
source. The Constitution expressly delegates to Congress the power to 
regulate interstate commerce139 whereas the state-sovereignty limitation on 
the otherwise valid excercise of that power is implied by the states’ role in our 
constitutionally established federal system.140 This should place a burden on 
the states to make a showing that a challenged federal regulation offends their 
status as constitutionally recognized sovereigns.

139 “It is established beyond peradventure that the Commerce Clause of Art. I of the Constitution is a 
grant of plenary authority to Congress.” National League of Cities v. Usery, 426 U.S. at 840.

140. See note 69 supra and accompanying text.
141. See notes 99-113 supra and accompanying text. See also 10 Creighton L. Rev. 488, 500 (1977) 

(state sovereignty yields to federal power when, inter alia, states compete with private enterprise).
142. See 66 Mich. L. Rev. 750, 770 (1968) (federal regulation of activities involving functioning of state 

government or indispensable public services of economically marginal nature improper).
143. National League of Cities v. Usery, 426 U.S. at 856 (Blackmun, J., concurring) (federal power 

predominates when federal interest demonstrably greater); see 66 Mich. L. Rev. 750, 759 n.38 (1968) 
(commerce power extends to activities that “substantially” affect commerce); cf. Katzenbach v. McClung, 
379 U.S. 294, 302 (1964) (commerce power reaches racial discrimination by restaurants because burden on 
interstate commerce); Wickard v. Filburn, 317 U.S. Ill, 125 (1942) (commerce clause covers any activity 
that “exerts substantial economic effect on interstate commerce”).

144. See Cooley v. Board of Wardens, 53 U.S. (12 How.) 298, 319 (1851) (dictum) (Congress’ power to 
legislate exclusive when subject of commerce regulation national and requires one uniform system); 66 
Mich. L. Rev. 750, 762-63 (1968) (need for uniform national rule justifies plenary federal power over 
instrumentalities of commerce, including highways, ports, and state railroads).

145. “One undoubted attribute of state sovereignty is the States’ power to determine the wages which 
shall be paid to those whom they employ in order to carry out their governmental functions, what hours 
those persons will work, and what compensation will be provided where these employees may be called 
upon to work overtime.” National League of Cities v. Usery, 426 U.S. at 845.

146. See Massachusetts v. United States, 435 U.S. 444, 446-47 & n.2 (1978) (opinion of the Court) 

States should be deemed to have met this burden only after balancing 
reveals that the state interest is more compelling than the interest of the 
federal government. If the state is acting in an entrepreneurial capacity,141 
under first-tier analysis the state interest is afforded little weight and most 
federal regulation will prevail. If the state interest is more significant, then 
under the second tier the nature of the federal interest and the extent to which 
the federal regulation interferes with the state activity should be considered. 
For example, the state should prevail when the definition of “interstate 
commerce” would be unduly strained. In the case of local schools or police 
departments—operations that have only a trivial or remote effect on com
merce142—the strong state interest will probably outweigh the interests 
furthered by the federal regulation. The federal regulation should be sus
tained, however, when interstate commerce is more directly and substantially 
affected,143 or when there is a need for unified national policy.144

Resolution of commerce clause cases by balancing will still be difficult, 
inasmuch as a particular activity might accurately be characterized as both a 
legitimate and important function of state or local government, and also be 
intimately and importantly involved in interstate commerce. Amersbach is 
such a case. Clearly the city of Cleveland has a valid interest in governing its 
relations with its employees.145 But the federal government has an overriding 
interest in regulating the national air transportation system.146 An airport is a 
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facility that not only affects interstate commerce, but is a means of interstate 
commerce.147

(federal government has established, developed, and improved wide variety of facilities and services that 
benefit all aircraft flying in nation’s navigable airspace). See also notes 56-59 & 125 supra and 
accompanying text.

147. See 66 Mich. L. Rev. 750, 762-63 & n.52 (1968) (power of federal government to regulate 
interstate commerce plenary in area of highways and instrumentalities of commerce, in which courts have 
“always upheld federal regulation of state-owned and -operated facilities”).

148. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 8-9 (1937) (when industrial strife may 
substantially burden commerce, Congress may regulate labor relations).

149. See note 31 supra and accompanying text (discussing fiscal operation of airport).
150. See notes 20-43 supra and accompanying text (discussing insufficiency of record).
151. See notes 116-19 supra and accompanying text (discussing Gerhardt).
152. “[Tjhe holdings in Parden v. Terminal R. Co.,. . . and California v. Taylor . . . are unimpaired by 

our decision today.” National League of Cities v. Usery, 426 U.S. at 854 n.18 (citations omitted); see 
Parden v. Terminal Ry., 377 U.S. 184 (1964); California v. Taylor, 353 U.S. 553 (1957).

153. See Parden v. Terminal Ry., 377 U.S. 184, 187-91 (1964) (FELA applicable to every common 
carrier).

154. See California v. Taylor, 353 U.S. 553, 566-68 (1957) (federal commerce regulation supersedes state 
civil service laws when state engages in interstate commerce). The decisions in both of the railroad cases 
were based in part on the notion of “waiver”—that by deciding to operate a common carrier the state had 
subjected itself to federal regulation. Parden v. Terminal Ry., 377 U.S. at 192; California v. Taylor, 353 
U.S. at 568. But in neither case was this the sole ground of decision, nor did Justice Rehnquist explore in 
any detail the state’s discretion in choosing to operate a common carrier.

155. National League of Cities v. Usery, 426 U.S. at 854 n.18.

The federal interest in the national air transportation system extends to 
regulating minimum wages and maximum hours of airport employees. 
Disruptive labor conditions at an airport may directly and substantially 
impede the free flow of interstate and foreign commerce.148 Labor problems 
within the public schools or police force of Cleveland, by contrast, pose a far 
less direct and less serious threat to interstate commerce. Furthermore, it 
appears unlikely that the FLSA would have substantially affected Cleveland’s 
ability to operate its municipal airport.149 Although the meagerness of the 
factual record prevented the Sixth Circuit from assessing the degree of actual 
federal interference,150 the substantial nature of the federal interest militates 
in favor of applying the 1974 amendments to Cleveland’s airport employees.

Thus the result reached by the Sixth Circuit is not compelled by National 
League of Cities. Not only did the analagous case of Helvering v. Gerhardt 
hold that the salaries of Port Authority employees are subject to federal 
income tax,151 but Justice Rehnquist in National League of Cities also 
explicitly reaffirmed two cases in which the Court sustained commerce clause 
regulation of states as employers operating instrumentalities of commerce.152 
National League of Cities left undisturbed prior rulings that a state-operated 
railroad is subject to liability under the FELA for personal injuries suffered by 
an employee153 and to collective bargaining procedures prescribed by the 
Railway Labor Act.154 Justice Rehnquist reaffirmed the rulings because the 
“activity to which the congressional command was directed was not in an 
area that the States have regarded as integral parts of their governmental 
activities.”155 The balancing analysis suggested here leads to the same result 
and avoids the pitfalls of Justice Rehnquist’s definitional approach.
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Conclusion

The Sixth Circuit relied on the result in National League of Cities without 
carefully analyzing the full range of constitutional interests implicated in 
state-sovereignty cases. As a result, the court’s conclusion that employees of a 
municipal airport are exempt from the FLSA is open to question. Although 
the court’s focus on whether the state’s function should be considered 
“integral” under National League of Cities is understandable because of the 
language in Justice Rehnquist’s opinion, this definitional focus ignores 
important federal interests. Tax-immunity cases suggest a balancing model 
for analyzing state challenges to the exercise of federal power that recognizes 
the constitutional role of both federal and state governments. Had the court in 
Amersbach applied this model, it might well have reached a different result. 
More importantly, the court could have seized an opportunity to minimize 
the definitional confusion that is the legacy of National League of Cities.

Courts reviewing future state-sovereignty cases are required by National 
League of Cities to consider the state’s interest in being free to organize and 
conduct activities without interference from the federal government. In 
addition, courts should evaluate the federal interest being asserted and should 
consider the extent to which the federal regulation actually interferes with the 
state’s ability to conduct its affairs. Cases like Amersbach. v. City of Cleveland 
will continue to present difficult constitutional questions. These questions, 
however, are best addressed by explicit recognition of the competing interests 
at stake. The road taken in Amersbach threatens sub silentio to extend 
National League of Cities far beyond its rationale and could lead to an 
unwarranted erosion of Congress’ power to legislate under the commerce 
power.

Patricia L. Maher





Illegal Aliens as “Employees” under the National 
Labor Relations Act

NLRB v. Apollo Tire Co., 604 F.2d 1180 (9th Cir. 1979)

In March 1977, Hilda Niz told the general manager of Apollo Tire 
Company that she would go to the “Labor Commission” if her son, an Apollo 
Tire employee, did not receive his overtime pay.1 Shortly thereafter the 
general manager told Mrs. Niz’s husband, also an Apollo Tire employee, that 
if Mrs. Niz complained to the Department of Labor, he would have her 
killed.2 Despite the threat, Mrs. Niz obtained complaint forms from the Wage 
and Hour Division of the Department of Labor.3 Seven employees completed 
the forms, alleging failure to pay overtime wages.4 Four days later, six of the 
seven were laid off.5

In subsequent hearings, an administrative law judge (ALJ) of the National 
Labor Relations Board (NLRB or Board) found that the layoffs were unfair 
labor practices in violation of sections 8(a)(1) and 8(a)(4) of the National 
Labor Relations Act (NLRA or Act).6 During the hearings, the ALJ refused 
to allow the employer to submit evidence allegedly showing that the six 
employees were illegal aliens.7 The ALJ reasoned that the immigration status

1. NLRB v. Apollo Tire Co., 604 F.2d 1180, 1181 (9th Cir. 1979). See Apollo Tire Co., 236 N.L.R.B. 
____ 99 L.R.R.M. 1138, 1139 & n.4 (1978).

2. 604 F.2d at 1181. The NLRB found the threat to be a violation of § 8(a)(1) of the National Labor 
Relations Act, 29 U.S.C. § 158(a)(1) (1976). See 604 F.2d at 1182. The section makes it unlawful to 
interfere with the exercise of § 7 rights. See note 6 infra. Section 7 of the Act guarantees to employees “the 
right to self organization, to form, join, or assist labor organizations, to bargain collectively . . . and to 
engage in other concerted activities for the purpose of collective bargaining or other mutual aid or 
protection . . . .” 29 U.S.C. § 157 (1976).

3. 604 F.2d at 1181. The Wage and Hour Division of the Department of Labor administers the Fair 
Labor Standards Act of 1938 (FLSA), 29 U.S.C. § 204(a) (1976). FLSA authorizes individual employees 
or the Secretary of Labor to sue for unpaid minimum wages or overtime compensation. Id. § 216(b), (c). 
After the receipt of signed complaints, the Wage and Hour Division, however, normally proceeds by 
informally negotiating with the employer for back wages. Otto Miller, Wage Hour Analyst, Policy and 
Procedure Division of Wage and Hour Division, Department of Labor (telephone interview, Oct. 9, 1979).

4. 604 F.2d at 1182. The employees’joint action constitutes “concerted activity” protected by § 7 of the 
NLRA, 29 U.S.C. § 157 (1976).

5 . 604 F.2d at 1182. The seventh employee was employed under an assumed name, but filed his 
complaint under his own name; the employer apparently was unable to identify him as a complainant. Id. 
at 1182 n.l. The company first cited decreased sales as the reason for the layoffs, but then gave other 
reasons for selecting the six. Id. at 1182. A few days after the layoffs the general manager decided to return 
to full production and sent letters to the employees inviting them to return. Two of the six returned. Id.

6. 604 F.2d at 1182. Section 8(a)(1) provides that it is an unfair labor practice for an employer “to 
interfere with, restrain or coerce employees in the exercise of the rights guaranteed” in § 7 of the Act. 29 
U.S.C. § 158(a)(1) (1976). Section 8(a)(4) makes it an unfair labor practice “to discharge or otherwise 
discriminate against an employee because he has filed charges or given testimony under [the Act].” 29 
U.S.C. § 158(a)(4) (1976).

7. The term “illegal alien” refers to two classes of persons: foreign nationals who have entered the 
United States without proper documentation in violation of § 211(a) of the Immigration and Nationality 
Act of 1952 (INA), 8 U.S.C. § 1181(a) (1976), and foreign nationals lawfully admitted into the United 
States who violate conditions of their visas. See generally Kane & Velarde-Munoz, Undocumented Aliens 
and the Constitution: Limitations on State Action Denying Undocumented Children Access to Public

851
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of the employees had no bearing on the employer’s actions toward the 
employees.* 8 Adopting the ALJ’s decision, the Board agreed that evidence of 
the employees’ immigration status was properly excluded because, in the 
Board’s view, such status has no bearing on whether an employee is entitled to 
the protection of the Act. The Board noted that it consistently has held that 
illegal aliens are employees entitled to the Act’s protection.9 The Board 
therefore ordered the employees reinstated.10

Education, 5 Hastings Const. L.Q. 461, 461 n.l (1978). Both classes of aliens are deportable under 8 
U.S.C. § 1251(a)(2) (1976). Undocumented aliens commit a misdemeanor by entering the United States at 
an improper time or place or by entering by misrepresentation. INA § 275, 8 U.S.C. § 1325 (1976). A 
second unauthorized entry constitutes a felony. Id.

8. Apollo Tire Co., 236 N.L.R.B. at____ 99 L.R.R.M. at 1138.
9. Id.
10. See NLRB v. Apollo Tire Co., 604 F.2d at 1182. The Board ordered Apollo Tire Company to cease 

and desist from “laying off, refusing to reinstate, or otherwise discriminating against employees because 
they complained to the Department of Labor.” Id. The Board also ordered the company to cease and desist 
from threatening job-loss or physical harm for such complaints, and from interfering with, restraining, or 
coercing employees in the exercise of their rights under § 7 of the NLRA. Id.

11. Id. at 1181.
12. See id. at 1182-83; INA, 8 U.S.C. §§ 1101-1557(1976).
13. See 604 F.2d at 1183-84; Cal. Lab. Code § 2805 (West Supp. 1979). Section 2805 provides:

(a) No employer shall knowingly employ an alien who is not entitled to lawful residence in the 
United States if such employment would have an adverse effect on lawful resident workers.
(b) A person found guilty of a violation of subdivision (a) is punishable by a fine of not less 
than two hundred dollars ($200) nor more than five hundred dollars ($500) for each offense.
(c) The foregoing provisions shall not be a bar to civil action against the employer based upon 
violation of subdivision (a).

14. 604 F.2d at 1183-84.
15. Id. at 1183. Section 1324(a)(3) outlaws “harboring” an illegal alien. 8 U.S.C.A. § 1324(a)(3) (West 

Supp. 1979). A proviso to § 1324(a) excludes employment from the definition of harboring. Id. § 1324(a). 
This “Texas Proviso” was passed as a concession to Southwestern agricultural interests. See Franco & 
Warren, The Illegal Alien Assault: The United States Retreats from the Border, 14 Am. Crim. L. Rev. 747, 
751-52 (1977). Bills to outlaw knowing employment of undocumented aliens died in Congress in 1978. See
S. 2252, 95th Cong., 1st Sess. (1977) (administration’s proposed amendments to INA, including ban on 
employment of illegal aliens); H R. 197, 95th Cong., 1st Sess. (1977) (proposed “Illegal Alien Employment 
Prohibition Act”).

On petition by the Board for enforcement of the reinstatement order, the 
United States Court of Appeals for the Ninth Circuit held that employed 
aliens, regardless of whether they have working papers, are “employees” as 
defined in section 2(3) of the Act.11 In a brief opinion, the court rejected two 
Apollo Tire Company contentions. First, the court rejected the argument that 
extending the protection of the NLRA to illegal aliens conflicts with the spirit 
and provisions of the Immigration and Nationality Act of 1952 (INA).12 
Second, the court dismissed the contention that the reinstatement order 
would require the employer to violate a California statute prohibiting 
employers from hiring aliens not entitled to legal residence within the United 
States.13

In rejecting the Board’s arguments, the Ninth Circuit noted initially that 
the Board’s consistent interpretation of the NLRA as including illegal aliens 
within its coverage was not clearly erroneous and that therefore the court was 
obliged to defer to the Board’s understanding of the statute.14 The court also 
noted that the INA does not prohibit employment of illegal aliens.15 
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Extending the coverage of the NLRA to illegal aliens, the court stated, would 
further the policies of both the INA and the NLRA by discouraging 
employers from hiring illegal aliens in the hope of circumventing the labor 
laws.16 Furthermore, the court did not view the California statutory ban on 
employment of illegal aliens as a bar to the reinstatement order. The Ninth 
Circuit noted that although the Supreme Court held in De Canas v. Bica11 that 
the INA does not necessarily prohibit state attempts to regulate employment 
of illegal aliens, the California statute may be unconstitutionally broad and 
has not been definitively construed by a California state court.18 The Ninth 
Circuit reasoned that if section 2805(a) of the California Labor Code was 
found to be enforceable, and state authorities attempted to enforce the section 
based on the reinstatement order, the company could petition the NLRB for a 
modification of the order.19 A two-sentence concurring opinion emphasized 
that to hold the NLRA inapplicable to illegal alien employees would leave 
helpless those persons most in need of protection from employer exploita
tion.20

In recent years, the flow of undocumented aliens across the border and into 
the American job market has become a serious problem.21 These undocu
mented aliens enter the United States in direct contravention of the INA 
policy of protecting American workers from displacement by alien employ
ees.22 Apollo Tire presents the important and inevitable problem of determin-

16. 604 F.2d at 1183 (citing NLRB v. Sure-Tan Inc., 583 F.2d 355 (7th Cir. 1978)). In Sure-Tan the 
Seventh Circuit held that the fact that six of seven employees voting in a union election were aliens working 
unlawfully in the United States did not invalidate a Board certification of the union because such aliens are 
nonetheless employees under the Act. 583 F.2d at 358. The court found that there was no inconsistency 
between enforcement of the Board’s certification of the union and INA immigration restrictions. Id. at 359. 
Not requiring the employer to recognize the union, the court reasoned, would encourage the employer to 
hire illegal aliens in order to obtain a “bonus free period from unionization.” Id. at 360.

17. 424 U.S. 351 (1976).
18. 604 F.2d at 1184; see De Canas v. Bica, 424 U.S. at 363-65 (although INA contemplates some room 

for state legislation of employment of illegal aliens, California courts must construe § 2805 before courts 
can determine whether § 2805(a) unconstitutionally interferes with administration of INA). The Court 
suggested such an unconstitutional interference would occur if aliens entitled to work but not to reside in 
the United States were prevented by the California law from obtaining employment. Id.; see notes 110-18 
infra and accompanying text (discussing De Canas).

19. 604 F.2d at 1184.
20. Id. (Kennedy, J., concurring).
21. It is estimated that there are approximately 6 to 10 million undocumented aliens in the United 

States. Kane & Velarde-Munoz, supra note 7, at 461; see Comment, Illegal Immigration: Short-Range 
Solution of Employer Sanctions, 49 Miss. L.J. 659, 663 (1978) (estimates vary from 4 to 12 million). These 
estimates vary so widely because of the difficulty in compiling accurate data. See Catz, Regulating the 
Employment of Illegal Aliens: De Canas and Section 2805, 17 Santa Clara L. Rev. 751, 751 n.2 (1977) 
(noting statement of INS Commissioner Leonard Chapman: “If we could count them, we could catch 
them.”). Commentators claim, however, that the number of undocumented aliens is increasing. Approxi
mately 89% of the illegal aliens apprehended each year are Mexicans. Comment, supra, at 663. Many of 
these undocumented aliens are employed in agriculture. Id. Others are employed in manufacturing and 
other industrial jobs. See Illegal Aliens: Hearings before Subcomm. No. 1 of the House Comm, on the 
Judiciary, 92d Cong., 1st Sess. 702 (1971) (pt. 3) (statement of Alva L. Pilliod, District Director, INS) 
(most illegal aliens in Chicago area employed in small industry); id. at 716 (statement of Charles Siragusa, 
Executive Director, Illinois Legislature Investigating Commission) (illegal Mexican aliens employed in 
skilled factory and other industrial positions). For a discussion of the conditions that “push” Mexicans 
from their homeland and “pull” them into the United States, see Comment, supra, at 663-65.

22. Protection of American labor has been a goal of the immigration laws of the United States since the 
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ing what legal protections are available to undocumented aliens at their place 
of employment. This problem will recur not only in the context of the NLRA 
but also in the construction of other federal statutes governing employment 
that have equally broad definitions of “employee.”* 23 Apollo Tire also high
lights the potential conflict between NLRA remedies, INA goals, and state 
statutes prohibiting undocumented alien employment.24 Once an undocu
mented alien is recognized as an “employee” under a federal statute, 
recognition and accommodation of other federal and state policies are 
necessary for proper administration of remedies. Employees must be made 
whole, but not more than whole; employers must be held liable for illegal 
conduct, but not forced to breach valid state law.

first contract labor law in 1885. E. Harper & R. Chase, Immigration Laws of the United States 
191 (3d ed. 1975) (citing Alien Contract Labor Law of 1885, ch. 164, 23 Stat. 332 (repealed 1952)) which 
prohibited contracting with foreign unskilled labor to perform work in the United States); see Kamuth v. 
United States, 279 U.S. 231, 243 (1929) (dictum) (history of immigration acts since 1916 shows that 
protection of American labor one of the “great purposes” of restricting immigration). Under present law, 
aliens seeking to enter the United States for the purpose of performing skilled or unskilled labor may not be 
admitted unless the Secretary of Labor affirmatively determines and certifies that there are not sufficient 
workers available at the time and place the alien wishes to be employed and that the employment of the 
alien will not adversely affect the wages and working conditions of similarly employed workers in the 
United States. 8 U.S.C. § 1182(a)(14) (1976). The provision, originally written to allow entry unless the 
Secretary of Labor made a negative determination, was intended to provide “strong safeguards for 
American labor.” H R. Rep. No. 1365, 82d Cong., 2d Sess. 50, reprinted in [1952] U.S. Code Cong. & Ad. 
News 1705. See also Digilab, Inc. v. Secretary of Labor, 495 F.2d 323, 326 (1st Cir. 1973) (dictum) 
(congressional objective of 8 U.S.C. § 1182(a)( 14) is to admit skilled workers who will contribute to society 
and to protect American workers from aliens who might deprive citizens of comparable jobs); Catz, supra 
note 21, at 753-57 (authorities worry that illegal aliens take jobs from American workers). For an outline of 
the labor certification procedure, see 3 C. Gordon & H. Rosenfield, Immigration Law and 
Procedure § 3.6a-.6k (rev. ed. 1971). The Department of Labor regulations are located at 20 C.F.R. 
§§ 656.1-.50 (1979). Once an alien has met the INA requirements and has obtained an immigrant visa, he 
receives an Alien Registration Receipt Card, Form 1-151, commonly called a “green-card.” Note, Aliens in 
the Fields: The “Green-Card Commuter" Under the Immigration and Naturalization Laws, 21 Stan. L. 
Rev. 1750, 1750 (1969).

23. The FLSA definition of employee includes “any individual employed by an employer,” except 
certain persons employed by state or federal governments or by the U.S. Postal Service, and persons 
employed in agriculture who are related to their employer. 29 U.S.C. § 2O3(e)(l)-(3) (1976). Thus FLSA’s 
application is slightly broader than the NLRA’s. See notes 28-29 infra and accompanying text. The 
definition of employee in the Occupational Safety and Health Act is even more inclusive, with the term 
applying to any employee whose employer’s business affects commerce; the United States and state 
governments are excluded from the definition of employer. 29 U.S.C. § 652(5), (6) (1976).

24. See generally Conn. Gen. Stat. Ann. § 31-51k(a) (West Supp. 1979) (no employer shall 
knowingly employ alien not entitled to lawful residence in United States); Del. Code Ann. tit. 19, § 705 
(Cum. Supp. 1978) (no employer shall knowingly employ alien not entitled to lawful residence in United 
States if such employment would have adverse effect on lawful resident workers); Employment of Certain 
Aliens, Pub. Act No. 534, § 1, 1979 La. Sess. Law Serv. (West) (to be codified as La. Rev. Stat. Ann. ch. 
9, tit. 23, §§ 991-994) (no person shall employ alien not entitled to lawful residence); Mass. Ann. Laws. 
ch. 149, § 19C (Michie/Law. Co-op, Cum. Supp. 1979) (unlawful for any employer knowingly to employ 
any alien who is student or visitor or has not been admitted to United States for permanent residence, 
except those admitted under work permit or unless employment authorized by United States Attorney 
General). Because the language of the Connecticut, Delaware, and Louisiana statutes is similar to 
California’s, they have the same potential for unconstitutional application. See notes 111-14 infra and 
accompanying text (discussing limitations on state regulation of aliens).

This Comment first will examine NLRB cases applying the NLRA to 
illegal alien employees to show that the NLRB has not provided an adequate 
policy rationale to justify its interpretation of the Act. Next, the Comment 
questions the reasons given by the Ninth Circuit for deferring to the NLRB 
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interpretation and suggests alternative grounds for inclusion of illegal aliens 
within the NLRA definition of employee. Finally, the Comment analyzes the 
rationale of the court in overriding the employer’s objections to the Board’s 
reinstatement order. The Comment concludes that although the Ninth 
Circuit correctly held that illegal aliens are employees within the meaning of 
the Act, the court erred in holding that the ALJ properly excluded evidence 
of the employees’ immigration status. Assuming that the employees were 
undocumented aliens,25 enforcement of the Board’s reinstatement order was 
inappropriate because of its serious conflict with INA policy and with the 
constitutionally valid California statute. If the employees did lack proper 
documentation, a cease and desist order requiring the employer to pay back 
pay from the date of discharge until the date of the official determination of 
the aliens’ immigration status would have struck a better balance among the 
competing statutory policies. Such an order would have prevented the 
employer from escaping liability for its acts without conflicting with immigra
tion policy.

Application of NLRA to Undocumented Aliens

The NLRB upheld the ALJ’s decision to exclude evidence of the Apollo 
Tire employees’ immigration status because “the Board has consistently held 
illegal aliens to be employees under the Act.”26 In reaching its holding, the 
Ninth Circuit deferred to the Board’s construction of the statute on the 
ground that it was not clearly erroneous.27 Examination of relevant Board 
decisions makes it clear, however, that the Ninth Circuit’s reliance on the 
Board’s interpretation was misplaced.

NLRB precedent. The NLRA definition of “employee” is broad but
not all-inclusive.28 The Act excepts from its coverage, inter alia, agricultural 
laborers, domestic servants, individuals employed by a parent or spouse, and 
individuals with the status of supervisor or independent contractor.29 These

25. The employees’ immigration status was never determined because the ALJ excluded the company’s 
evidence allegedly showing that their employees were illegal aliens.

26. NLRB v. Apollo Tire Co., 604 F.2d at 1182.
27. Id. at 1183.
28. See 29 U.S.C. § 152(3) (1976). Section 152(3) provides;

The term “employee” shall include any employee, and shall not be limited to the employees of 
a particular employer . . . and shall include any individual whose work has ceased as a 
consequence of, or in connection with any current labor dispute or because of any unfair labor 
practice . . . but shall not include any individual employed as an agricultural laborer, or in 
domestic service ... or any individual employed by his parent or spouse, or any individual 
having the status of an independent contractor, or . . . employed by an employer subject to 
the Railway Labor Act. . . or by any other person who is not an employer as herein defined.

Id.
29. Id. The exclusion of supervisors and independent contractors was added to the NLRA by the Labor 

Management Relations Act of 1947, Pub. L. No. 101, § 2, 61 Stat. 136 (codified at 29 U.S.C. § 152(3) 
(1976)). The exclusion of supervisors from the “employee” definition aroused strong emotions among 
members of Congress who thought that such an exclusion was contrary to the basic purposes of the Act. 
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limitations are generally understood to create a jurisdictional requirement 
that the NLRB must meet before it can exercise its authority.* 30 But unlike 
those who are specifically excluded from the “employee” definition, illegal 
aliens are not mentioned in the Act.31 In addition, the legislative history of the 
Act offers no indication that Congress ever considered the question of the 
Act’s applicability to illegal aliens.32 Extrapolation from the purpose of the 
Act is thus the sole clue to its applicability to undocumented aliens. The Act’s 
purpose has received scant attention, however, in Board opinions.

For instance, Senator Wagner lamented: “It is a strange way indeed to prove one’s faith in the fundamental 
right of self-organization and collective bargaining by limiting and restricting the number of those who are 
to enjoy this precious right." 93 Cong. Rec. 3323 (1947), reprinted in Subcomm on Labor of the Sen. 
Comm, on Labor and Pub. Welfare, 93d Cong., 2d Sess., Legislative History of the Labor 
Management Relations Act of 1947, at 998-99 (1974) (hereinafter LMRA Legislative History). 
See also 93 Cong. Rec. 4903-04 (1947), reprinted in LMRA Legislative History, supra, at 1452 
(remarks of Sen. Murray) (discussing compromise bill to limit supervisors’ right to organize with 
nonsupervisors without depriving former of right to organize); 93 Cong. Rec. 4360 (1947), reprinted in 
LMRA Legislative History, supra, at 1167 (remarks of Sen. Pepper) (proposed exclusion of 
supervisors from Act “patent instance” of depriving supervisors of right to organize). The independent 
contractor exclusion was created in direct response to NLRB v. Hearst Publications, Inc., in which the 
Supreme Court held newspaper vendors to be “employees” under the Act. 322 U.S. Ill, 131 (1944). H R. 
Rep. No. 245, 80th Cong., 1st Sess. 18 (1951), reprinted in LMRA Legislative History, supra at 309 
(“To correct what the Board has done, and what the Supreme Court . . . has approved, the bill excludes 
'independent contractors’ from the definition of ‘employee.’ ”).

30. See NLRB v. Ingram, 273 F.2d 670, 672 (5th Cir. 1960) (Board’s jurisdiction not presumed, “must 
be made to appear”; showing that employees worked in factory affecting commerce sufficient for 
jurisdiction when employer failed to prove factory employees within exception for agricultural process). 
Employers hoping to avoid NLRA duties and liabilities frequently assert that an employee is within a 
statutory exception and that the Board consequently is without jurisdiction. See, e.g., NLRB v. Design 
Sciences, 573 F.2d 1103, 1104 (9th Cir. 1978) (rejecting employer’s claim that surveyors for farm field 
drainage projects exempt agricultural laborers); NLRB v. Karl’s Farm Dairy, Inc., 570 F.2d 903, 906 (10th 
Cir. 1978) (employer successfully maintained that handyman whose work is part of dairying process 
exempt “agricultural employee”); Associated Gen. Contractors v. NLRB, 564 F.2d 271, 282 (9th Cir. 
1977) (“employer” successfully maintained truck owner-operator exempt independent contractor). Apollo 
Tire Company argued that if illegal aliens are not within the NLRA definition of “employee,” policy 
considerations suggesting that they ought to be included or excluded are irrelevant. See Respondent’s 
Answering Brief at 4, NLRB v. Apollo Tire Co., 604 F.2d 1180 (9th Cir. 1979) (copy on file at Georgetown 
Law Journal).

31. See note 28 supra (definition of “employee”).
32. See S Rep. No. 573, 74th Cong., 1st Sess 6-7 (1935) (definition of “employee” called self- 

explanatory) H.R. Rep. No. 1371, 74th Cong., 1st Sess. 1-6 (1935) (conference report; no discussion of 
“employee” definition); H.R. Rep. No. 1147, 74th Cong., 1st Sess. 9-10 (1935) (definition of “employee” 
called self-explanatory); H.R. Rep. No. 972, 74th Cong., 1st Sess. 8 (1935) (same); 79 Cong. Rec. 9722-31 
(1935) (House debate and passage of Act; no discussion of “employee” definition); id. at 9720-21 (proposed 
amendment to include agricultural workers within definition of “employee” rejected); id. at 9713-19 
(House debate of constitutionality and policy of NLRA; no discussion of “employee” definition); id at 
9676-711 (same); id. at 7676-81 (Senate debate on constitutionality of NLRA and passage of Act; no 
discussion of term “employee”); id. at 7675-76 (“employee” includes workers on strike); id. at 7668-74 
(Senate debate on proposed amendments; no discussion of “employee”); id. at 7648-60 (same); id. at 7565- 
74 (same); cf. Benz v. Compania Naviera Hidalgo, S.A., 353 U.S. 138, 143-44 (1957) (question whether 
NLRA extends to foreign seamen on ships operating under foreign laws appears not to have occurred to 
sponsors of bill).

The frequent references to “American workingmen” in both the NLRA and Labor Management 
Relations Act debates might be interpreted as requiring that workers be American citizens to enjoy the 
protections of the acts. These references, however, may more plausibly be interpreted as rhetorical and 
probably do not indicate any intent to exclude resident aliens. Cf. NLRB v. Sure-Tan, Inc., 583 F.2d 355, 
359 n.6 (7th Cir. 1978) (reference to American workingmen in NLRA legislative history may have meant 
American residents).
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The Board has consistently failed to advance an adequate rationale to 
justify its interpretation of the Act as including illegal aliens within the 
section 2(3) definition of “employee.” The recent Board decisions extending 
NLRA coverage to illegal aliens rely on cases that extended NLRA coverage 
to aliens whose immigration status was unchallenged.33 These cases in turn 
ultimately rely34 on In re U.S. Bedding Co.35 in which the Board held that race 
is an impermissible consideration in determining an appropriate bargaining 
unit.36 The decisions have little to support their holdings beyond citation to 
the previous Board decisions and to dictum in U.S. Bedding, which noted that 
national policy prohibits discrimination on the basis of race, creed, color, or 
national origin.37 This national policy of nondiscrimination, however, is 
inapplicable to the undocumented alien, whose illegal status results from 
intentional discrimination by an affirmative congressional decision.38

33. In addition to Sure-Tan, Inc., three Board decisions have held or suggested that illegal aliens have 
rights under the NLRA. See Amay’s Bakery & Noodle Co., 227 N.L.R.B. 214, 214 (1976) (illegal aliens 
discharged in violation of Act entitled to reinstatement with back pay); Lawrence Rigging, Inc., 202 
N.L.R.B. 1094, 1095 (1973) (aliens without working papers are employees under Act and entitled to vote in 
certification election); cf. Handling Equipment Corp., 209 N.L.R.B. 64, 64 n.2 (1974) (aliens are 
“employees” under Act). Each of these cases, however, merely cites previous decisions, without providing 
additional analysis. In addition, most of the previous decisions cited extend the NLRA to aliens whose 
immigration status was unchallenged. See Amay’s Bakery & Noodle Co., 227 N.L.R.B. at 214 (NLRB 
“consistently has held that illegal aliens are employees within the meaning of the act”); Handling 
Equipment Corporation, 209 N.L.R.B. at 64-65 (aliens “lacking working papers” employees under Act); 
Lawrence Rigging Inc., 202 N.L.R.B. 1095 (elegibility of aliens to vote in Board elections “well 
established”; undocumented aliens may vote); Seidman, Seidman, Henkin & Seidman, 102 N.L.R.B. 1492, 
1493 (1953) (eligibility of aliens to vote in Board elections “well established”; nothing in immigration act 
supports employer contention that enemy aliens not entitled to protection of NLRA); Cities Service Oil 
Co., 87 N.L.R.B. 324, 331 (1949) (eligibility of aliens to vote in union election “well established”; election 
upheld); Azusa Citrus Ass’n, 65 N.L.R.B. 1136, 1138 (1946) (Mexican nationals allowed to vote in 
representation election); North Whittier Heights Citrus Ass’n, 63 N.L.R.B. 240, 243 (1945) (Mexican 
nationals may vote in representation election); In re Allen & Sandilands Packing Co., 59 N.L.R.B. 724, 730 
(1944) (noncitizenship neither ground for exclusion from bargaining unit nor disqualification from 
participation in representation election; Mexican nationals can vote); In re Dan Logan & J.R. Paxton, 55 
N.L.R.B. 310, 315 n.12 (1944) (Act does not differentiate between citizens and noncitizens; “to carry out 
the purposes of the Act” no distinction will be drawn and noncitizenship will not disqualify employee from 
voting).

This string of citations is an excellent example of reiteration substituted for analysis. An example of the 
carelessness with which the collection of citations was compiled appears in Lawrence Rigging, in which the 
Board mistakenly cites American Smelting & Refining Co., 102 N.L.R.B. 1489, 1493 (1953). The correct 
citation is Seidman, Seidman, Henkin & Seidman, 102 N.L.R.B. 1492, 1493 (1953).

34. The first case addressing NLRA applicability to aliens is In re Dan Logan & J.R Paxton, 55 
N.L.R.B. 310 (1944). With no discussion, the Logan refusal to distinguish noncitizens from citizens is 
based on a “cf.” cite to In re U.S. Bedding Co., 52 N.L.R.B. 382 (1943). 55 N.L.R.B. at 315 n.12. See note 
37 infra and accompanying text.

35. 52 N.L.R.B. 382 (1943).
36. Id. at 388.
37. 52 N.L.R.B. at 388. The Board cited Executive Order No. 9346, which provides that “there shall be 

no discrimination in the employment of any person in war industries or in Government by reason of race, 
creed, color, or national origin.” 3 C.F.R. § 1280 (1943).

38. See 8 U.S.C. § 1181 (1976) (specifying qualifications of each class of immigrant alien allowed to 
enter United States and outlining conditions under which each class may enter). In NLRB v. Sure-Tan, 
Inc., the Board finally offered a rationale for its decision to extend coverage of the NLRA to illegal aliens. 
The Board argued that it should not enforce policies administered by other government agencies and thus 
should not be required to consider the legality or illegality of an alien's immigration status. 583 F.2d 355,
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Deference by the Apollo court. The Ninth Circuit held that it would
defer to the Board’s interpretation of the Act unless the interpretation was 
clearly erroneous.* 39 The court drew this test from NLRB v. Pipefitters Local 
638,40 in which the Supreme Court stated that when the NLRB’s reading and 
application of the NLRA is long established and has remained undisturbed by 
Congress, there is no basis for finding the Board’s interpretation to be 
erroneous as a matter of law.41 Pipefitters does not suggest that Board 
consistency alone requires deference to a Board interpretation.42 The court of 
appeals in Pipefitters had disagreed with an NLRB conclusion that a strike by 
a contractor’s employees constituted an unlawful secondary boycott.43 In 
rejecting the court of appeals’ “clearly erroneous” holding, the Supreme 
Court looked to both the statutory history and judicial interpretation of the 
disputed portion of the statute.44 The Court mandated deference to the Board 
only after a close examination of the validity of the Board’s conclusions. 
Although courts generally give special deference to NLRB decisions,45 courts 
will not defer when the Board’s decision is unsupported by “substantial 

359 (7th Cir, 1978). The Board’s argument reflects both an early admonition given the Board by the 
Supreme Court in Local 1976, United Bhd. of Carpenters v. NLRB (Carpenters’ Union), 357 U.S. 93, 109 
(1958), and the recent line of NLRB race-discrimination decisions culminating in Handy Andy, Inc., 228 
N.L.R.B. 447 (1977).

In Carpenters' Union, the Board found union enforcement of a hot-cargo contract provision void partly 
because of possible breach of a carrier’s obligation to provide nondiscriminatory service under the 
Interstate Commerce Act. 357 U.S. at 108-09. Reversing, the Court warned that in administering the 
provisions of statutes specifically entrusted to it for enforcement, the Board must be cautious not to 
complicate the administration of other acts by assuming fixed rules that other administrators may wish to 
change. Id. at 109-10. But in the case of illegal aliens, extension of the NLRA only involves interpretation 
of the NLRA. In Handy Andy, the Board held that it would not refuse to certify a union that allegedly 
practiced racial discrimination. 228 N.L.R.B. at 448. In dicta the Board indicated that it had no desire to 
administer federal antidiscrimination policy because Congress had assigned that task to another agency, 
the Equal Employment Opportunity Commission. Id. at 451-52. But the Board confirmed that it would 
address questions of discrimination when presented in the context of a union’s breach of duty of fair 
representation. Id. at 448. Unlike Carpenter’s Union, the Board inquiry in Handy Andy centered on how 
best to serve the purposes of the NLRA, rather than on the Board’s relation to other federal agencies. Id. at 
453, 456; cf. NLRB v. Sure-Tan, Inc., 583 F.2d 355, 359 (7th Cir. 1978) (court did not have to answer 
Board’s noninterference argument because order upholding undocumented alien’s right to vote consistent 
with immigration law).

39. 604 F.2d at 1183.
40. 429 U.S. 507 (1977).
41. Id. at 528.
42. See id. at 531 (courts will defer only when Board’s findings are supported by “substantial evidence”); 

cf. NLRB v. Sure-Tan, Inc., 583 F.2d 355, 362 (7th Cir. 1978) (Wood, J., dissenting) (“I am not persuaded 
by the argument that since the Board’s interpretation is one of long standing it is therefore entitled to great 
weight.”).

43. 429 U.S. at 514.
44. The Supreme Court noted that the Board’s interpretation of the relevant portion of the NLRA dated 

from at least 1958 and that in 1959 Congress had amended the statute to reflect more closely existing law. 
Id. at 525-26. In addition, the test used by the NLRB was consistent with the decisions of the Court. Id. at 
521-24. The Court concluded that the Board’s interpretation fell “well within that category of situations in 
which the courts should defer to the agency’s understanding of the statute which it administers.” Id. at 528.

45. See, e.g., NLRB v. Local 103, Int’l Ass’n of Ironworkers, 434 U.S. 335, 350 (1978) (Court will defer 
to Board’s defensible construction of statute); Bayside Enterprises v. NLRB, 429 U.S. 298, 304 (1977) 
(appropriate weight must be given to judgment of agency whose special duty is to apply broad statutory 
language to varying fact patterns); NLRB v. United Ins. Co., 390 U.S. 254, 260 (1968) (Court will defer to 
Board’s choice between two fairly conflicting views); Local 1976, United Bhd. of Carpenters v. NLRB, 357 
U.S. 93, 107 (1958) (when Board evaluates effect of union conduct in labor dispute, its judgment must be 
given great weight).
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evidence on the record as a whole,”46 or when the decision is inconsistent with 
the fundamental policies of the NLRA.47 Before relying on the clearly 
erroneous standard to ratify the Board’s interpretation of the NLRA in Apollo 
Tire, the court therefore should have examined more closely the foundations 
of the Board’s decision.48 By failing to do so, the Apollo court simply added its 
voice to the chorus of NLRB decisions that establish a doctrine by reiteration 
rather than by analysis.

46. See 29 U.S.C. § 160(e) (1976) (courts of appeals have power to review NLRB decisions; “questions 
of fact if supported by substantial evidence on the record considered as a whole shall be conclusive”); 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 491 (1951) (appellate inquiry limited to whether 
substantial evidence supports agency finding).

47. American Ship Bldg. Co. v. NLRB, 380 U.S. 300, 318 (1965); NLRB v. Brown, 380 U.S. 278, 291 
(1965) (“courts are not obliged to stand aside and rubber-stamp their affirmance of administrative 
decisions that they deem inconsistent with a statutory mandate or that frustrate the Congressional policy 
underlying a statute”); cf. SEC v. Sloan, 436 U.S. 103, 117-18 (1978) (long standing SEC interpretation not 
entitled to deference when “[i]t is not apparent . . . that the Commission actually addressed in any detail 
the statutory authorization under which it took . . . action ”).

48. The court relied on dubious precedent rather than analysis. See notes 33-37 supra and accompanying 
text. The court also cited Udall v. Tallman, 380 U.S. 1 (1965) in which the Supreme Court stated that it 
would show great deference to the interpretation given the statute by the agency charged with its 
administration. Id. at 16. The facts of the case again narrow the breadth of the language. The dispute in 
Tallman involved interpretation of an agency regulation rather than a statute. Moreover, the agency 
interpretation was longstanding and land developers had relied extensively on it. Id. at 16-18.

49. Both rationales are drawn from the Seventh Circuit’s opinion in NLRB v. Sure-Tan, Inc., 583 F.2d 
355, 361 (7th Cir. 1978) (Board order certifying union enforced when six of seven employees voting in 
union election were illegal aliens).

50. NLRB v. Apollo Tire Co., 604 F.2d at 1182; see Respondent’s Answering Brief at 3-4.
51. 583 F.2d 355 (7th Cir. 1978).
52. NLRB v. Apollo Tire Co., 604 F.2d at 1183; see NLRB v. Sure-Tan Inc., 583 F.2d at 359. Congress 

has enacted one statute limiting illegal alien employment. See Farm Labor Contractors Registration Act of 
1973 (FLCRA), 7 U.S.C. §§ 2041-2055 (1976) (farm labor contractors prohibited from employing 
unregistered aliens). FLCRA has been criticized as too limited to have any impact. See Comment, supra 
note 21, at 678.

53. 604 F.2d at 1183.
54. See NLRB v. Sure-Tan, Inc., 583 F.2d 355, 359 (7th Cir. 1978) (Supreme Court has implied that 

Congress may extend privileges to illegal aliens if it so desires) (citing Mathews v. Diaz, 426 U.S. 67 
(1975)).

The Ninth Circuit buttressed its conclusion that Board extension of the 
NLRA to illegal aliens is not clearly erroneous with two related rationales.49 
Both are aimed at the Apollo Tire Company claim that NLRA coverage of 
illegal aliens conflicts with federal immigration laws.50 51 First, the court agreed 
with the Seventh Circuit’s conclusion in NLRB v. Sure-Tan, IncA] that the 
INA neither prohibits employers from hiring illegal aliens nor prohibits such 
aliens from working and exercising rights under the NLRA.52 The Apollo 
court thus apparently intended to suggest that extending “employee” status to 
undocumented aliens does not conflict with any federal statute denying the 
legality of that status. The court next observed, however, that Congress has 
the power to “extend privileges” to illegal aliens if it desires, and that the INA 
specifies that employment shall not constitute illegal harboring of an alien.53 
The court thus implied that congressional failure to outlaw employment of 
illegal aliens is proof that Congress has conferred the “privilege” of NLRA 
employee status upon illegal aliens.54 This implication is unjustified.
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A basic purpose of the INA is protection of American workers from 
foreign job competition.55 Although both lawfully admitted and illegal aliens 
have achieved judicial recognition of specific constitutional rights,56 the 
federal government retains the plenary authority to determine the conditions 
upon which an alien will be admitted into the country57 and authority to 
establish conditions for access to government services and employment 
opportunities.58 Lawfully admitted aliens have had only mixed success in

55. See note 22 supra.
56. Illegal aliens can claim the protections of the fifth amendment right to due process and the sixth

amendment right to trial. Mathews v. Diaz, 426 U.S. 67, 77 (1976) (dictum) (illegal aliens protected by due 
process clause of fifth and fourteenth amendments); Wong Wing v. United States, 163 U.S. 228, 238 (1896) 
(confinement of illegal aliens, without trial, to year at hard labor violates fifth and sixth amendments). In 
Wong Wing, Justice Field emphasized that the term “person” as used in the fifth amendment “is broad 
enough to include any and every human being Id. at 242 (Field, J., concurring).

Any broader view of the constitutional rights of illegal aliens must be regarded as speculative. The 
Supreme Court has never held that illegal aliens are shielded by the equal protection clause. Furthermore, 
the constitutional status of lawfully admitted aliens is far from clear. As Justice Powell stated in Ambach v. 
Norwick, 441 U.S. 68 (1979): “The decisions of the Court regarding the permissibility of statutory 
classifications involving aliens have not formed any unwavering line over the years.” Id. at 72. The Court 
held in Graham v. Richardson that alienage is a suspect classification requiring strict scrutiny. 403 U.S. 
365, 372 (1971) (states may not deny welfare benefits to noncitizens or require minimum period of 
residency). Graham was subsequently followed by cases involving eligibility for state aid for higher 
education, admission to the legal profession, and eligibility for employment in a state’s civil service. See 
Nyguist v. Mauclet, 432 U.S. 1, 12 (1977) (state may not condition resident alien’s eligibility for financial 
assistance to higher education on application for citizenship or statement of intent to apply); In re Griffiths, 
413 U.S. 717, 729 (1973) (state may not exclude resident aliens from practice of law); Sugarman v. Dougal, 
413 U.S. 634, 646 (1973) (state may not exclude resident aliens from competitive class of state civil service).

More recently, however, the Court has apparently shifted to the rational-basis branch of equal 
protection review, and has found classifications discriminating against resident aliens to be reasonably 
related to legitimate state purposes. See Ambach v. Norwick, 441 U.S. 68, 81 (1979) (state may refuse to 
certify as public school teacher resident alien not intending to apply for United States citizenship); Foley v. 
Connelie, 435 U.S. 291, 300 (1978) (state may exclude resident aliens from state police force). Although 
Graham v. Richardson has not been expressly overruled, alienage probably can no longer be regarded as a 
suspect classification after Foley and Ambach. If states may constitutionally discriminate against lawfully 
admitted aliens, under equivalent circumstances similar discrimination against illegal aliens would almost 
certainly be upheld. But see Doe v. Plyler, 458 F. Supp. 569, 593 (E.D. Tex. 1978) (state requirement that 
undocumented alien pay tuition for public school violates equal protection clause of fourteenth 
amendment).

57. Fiallo v. Bell, 430 U.S. 787, 792 (1977) (‘“over no conceivable subject is the legislative power of 
Congress more complete than it is over’ the admission of aliens”) (quoting Ocean Navigation Co. v. 
Stranahan, 214 U.S. 320, 339 (1909)); see Kleindienst v. Mandel, 408 U.S. 753, 762 (1972) (“clear” that 
unadmitted and nonresident alien has no constitutional right of entry); Shaughnessy v. Mezei, 345 U.S. 
206, 210 (1953) (Court has “long recognized the power to expel or exclude aliens as a fundamental 
sovereign attribute exercised by the Government’s political departments largely immune from judicial 
control”); Chae Chan Ping v. United States (Chinese Exclusion Case), 130 U.S. 581, 606-07 (1889) (federal 
government has sovereign power to exclude foreigners). In Kleindienst v. Mandel the Court upheld the 
federal government’s exclusion of a Marxist who sought entry for the purpose of lecturing despite an 
explicit recognition that first amendment values were implicated. 408 U.S. at 765; see Turner v. Williams, 
194 U.S. 279, 292 (1904) (congressional exclusion of alien anarchist not barred by first amendment).

58. See Mathews v. Diaz, 426 U.S. 67, 83 (1976) (Congress may condition alien’s eligibility for social 
security benefits upon “character and . . . duration” of alien’s residence in country). Although the federal 
government may discriminate against resident aliens, it must observe structural due process in so doing. 
Hampton v. Mow Sun Wong, 426 U.S. 88, 101 (1976) (Civil Service Commission precluded from barring 
resident aliens from competitive civil service in absence of congressional or presidential directive to do so); 
see Jalil v. Campbell, 590 F.2d 1120, 1123 (D C. Cir. 1978) (executive order barring lawfully admitted 
resident aliens from federal civil service is constitutional); Vergara v. Hampton, 581 F.2d 1281, 1285 (7th 
Cir. 1978) (same).
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asserting statutory rights to be free from private employment discrimina
tion.59 Congress has foreclosed employment to an alien who enters the 
country as a visitor for pleasure; such an alien may be deported if he accepts 
employment.60 An undocumented alien certainly has no more rights than an 
alien who adheres to the conditions of a visitor-for-pleasure visa. Thus, 
although no statute directly prohibits employment of illegal aliens, the 
absence of such a statute is not evidence of congressional intent to confer 
employment rights upon illegal aliens. Moreover, prohibiting employment of 
undocumented aliens might not determine the issue of the undocumented 
alien’s “employee” status. Under the California statute, for instance, it is the 
employer who has broken the law.61 In such a case, an illegal alien could be 
afforded “employee” status; the statutory restriction on the employer be
comes relevant only in selecting an appropriate remedy.62

The ground beneath the Ninth Circuit’s second rationale is more solid. The 
court agreed with the Seventh Circuit’s conclusion in Sure-Tan that including 
illegal aliens within NLRA coverage best furthers the policies of the 
immigration laws because it removes the employer’s incentive to avoid the 
NLRA by hiring illegal aliens.63 Although such reasoning involves specula
tion,64 it correctly interprets the purpose of the INA alien employment

59. In Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973), the Court held that an employer’s refusal to hire 
a seamstress because she was not a United States citizen was not illegal discrimination on the basis of 
national origin under § 703 of Title VII of the Civil Rights Act of 1964. Id. at 95; see 42 U.S.C. § 2000e-2 
(1976) (prohibiting discrimination on basis of national origin). Lawfully admitted aliens have successfully 
claimed that employment discrimination against noncitizens violates 42 U.S.C. § 1981. See 42 U.S.C. 
§ 1981 (1976) (“all persons within the jurisdiction of the United States” entitled to same right to make 
contracts and enjoy other legal rights); Guerra v. Manchester Terminal Corp., 498 F.2d 641, 653 (5th Cir. 
1974) (§ 1981 reference to “all persons” intended to bring aliens within Act’s coverage); Chavez-Salido v. 
Cabell, 427 F. Supp. 158, 162 (C.D. Cal. 1977) (§ 1981 applies to discrimination in employment based on 
alienage). Contra, De Malherbe v. Int’I Union of Elevator Constructors, 438 F. Supp. 1121, 1142 (N.D. 
Cal. 1977) (mem.).

60. Londono v. Immigration & Naturalization Serv., 433 F.2d 635, 636 (2d Cir. 1970) (per curiam) 
(alien working in United States violated nonemployment condition of visa; deportation order upheld); Gill 
v. District Director, 426 F.2d 762, 763 (9th Cir. 1970) (per curiam) (same).

61. Cal. Lab. Code § 2805(a) (West Supp. 1979). Furthermore, a federal or state statute making it 
illegal for the undocumented employee to accept employment might not alter the Board’s analysis. The 
Board might choose to ignore a federal statute on the same grounds that it refuses to consider a union’s 
racially discriminatory practices in union certification proceedings. See Handy Andy, Inc., 228 N.L.R.B. 
447, 451 (1977) (Board will certify union despite union’s alleged breach of Civil Rights Act through 
racially discriminatory practices). On the state level, a statute placing the prohibition on the illegal alien 
rather than the employer might be found to be preempted by federal immigration law. Cf. Zschemig v. 
Miller, 389 U.S. 429, 432 (1968) (state law limiting nonresident alien’s right to inherit property invades 
field of foreign affairs entrusted by Constitution to Congress and President); Hines v. Davidowitz, 312 U.S. 
52, 66-67 (1941) (state alien registration act preempted because interfered with complete scheme of federal 
regulation of aliens). If the NLRB continues to find that undocumented aliens are covered by the NLRA, 
such findings would further suggest that states are precluded from barring illegal aliens from employment.

62. See notes 108-18 infra and accompanying text.
63. NLRB v. Apollo Tire Co., 604 F.2d at 1183. See NLRB v. Sure-Tan, Inc., 583 F.2d 355, 360 (7th 

Cir. 1978) (if company can avoid union certification merely by hiring aliens, undoubtedly some companies 
would do so; result defeats goals of immigration law). After the Seventh Circuit’s decision in Sure-Tan, the 
General Counsel moved for a clarification of the Board’s order, suggesting that reinstatement be offered 
only to those employees who would be able to reenter the United States lawfully. Sure-Tan, Inc., 246 
N.L.R.B.  , 103 L.R.R.M. 1008, 1008 (1979). The Board denied the motion. Id.

64. NLRB v. Sure-Tan, Inc., 583 F.2d 355, 359 (7th Cir. 1978) (refusing to “speculate” whether 
requiring Board to give consideration to immigration laws would increase employers’ hiring of aliens to 
avoid unionization).
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limitation—protection of jobs for American workers. Like the first rationale, 
however, the Ninth Circuit’s reasoning is focused upon interpretation of 
federal immigration law. Neither rationale focuses on interpretation of the 
NLRA itself.

Alternative approaches to the Apollo Tire holding. The court could have
avoided some of the pitfalls outlined above by directing greater attention to 
the purposes of the NLRA. The Apollo Tire Company argued that because 
Congress knew of its restrictive immigration statutes when it enacted the 
NLRA, it could not have intended the Act to include illegal aliens within its 
coverage.65 In the company’s view, given a restrictive immigration policy, 
Congress would have affirmatively indicated any intent to apply the NLRA 
to illegal aliens.66 The company supported this argument with two Supreme 
Court cases, Benz v. Compania Naviera Hidalgo, S.A.61 and McCulloch v. 
Sociedad National.6* In both cases the Court rejected the contention that 
foreign seamen employed by foreign-flag ships in American territorial waters 
are within the jurisdiction of the NLRA.69 Noting the tradition that the local 
sovereign exercises only limited jurisdiction over foreign-flag ships, the Court 
announced that the NLRA would be applied only if the “affirmative intention 
of Congress [was] clearly expressed.”70

The Ninth Circuit dismissed the company’s argument in a footnote, 
distinguishing Benz and McCulloch as turning on the presence of foreign 
vessels rather than the definition of employees in the NLRA.71 This reasoning 
requires clarification. The ships’ foreign flag is similar to the Apollo Tire 
employees’ alleged status as illegal aliens in that both trigger judicial inquiry 
into the scope of the term “employee” under section 2(3) of the NLRA.72 
Nevertheless, Benz and McCulloch are clearly distinguishable from Apollo 
Tire. In both cases the Court emphasized that application of the Act to 
foreign seamen on foreign-flag ships would interfere with established princi
ples of international law.73 To avoid possible international discord, the Court

65. NLRB v. Apollo Tire Co., 604 F.2d at 1182; Respondent’s Answering Brief at 25, 27.
66. Respondent’s Answering Brief at 26.
67. 353 U.S. 138 (1957).
68. 372 U.S. 10 (1963).
69. McCulloch v. Sociedad Nacional, 372 U.S. at 21-22; Benz v. Compania Naviera Hidalgo, S.A., 353 

U.S. at 142-43; cf. Longshoremen’s Local 1416 v. Ariadne Shipping Co., 397 U.S. 195, 199-200 (1970) 
(American dockworkers employed by foreign ship, but not involved in internal affairs of ship, covered by 
NLRA).

70. McCulloch v. Sociedad Nacional, 372 U.S. at 21-22 (quoting Benz).
71. NLRB v. Apollo Tire, 604 F.2d at 1183 n.6.
72. But see Longshoremen’s Local 1416 v. Ariadne Shipping Co., 397 U.S. 195, 200 (1970) (applicability 

of NLRA to union activity involving foreign-flag ships; Court focused on meaning of “commerce” under 
§ 2(6) rather than meaning of “employee" under § 2(3)).

73. McCulloch v. Sociedad Nacional, 372 U.S. at 21-22; Benz v. Compania Naviera Hidalgo, S.A., 353 
U.S. at 147. The Court stated in McCulloch:

(OJur attention is called to the well-established rule of international law that the law of the 
flag state ordinarily governs the internal affairs of a ship .... The presence of such highly 
charged international circumstances brings to mind the admonition . . . that “an act of 
congress ought never to be construed to violate the law of nations if any other possible 
construction remains ...”

372 U.S. at 21 (citations omitted). 
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adopted a rule of construction requiring that Congress show an “affirmative 
intention” to bring seamen on foreign vessels under the authority of the 
NLRA.74 In contrast to such diplomatic considerations, the fact that 
immigration restrictions are congressional creations suggests that a different 
judicial test is appropriate. Whereas the court could presume in Benz and 
McCulloch that Congress intended to conform to international law, a similar 
presumption is unwarranted when two domestic statutes conflict. Because 
Congress controls both immigration and labor relations and because any 
construction necessarily pits one act against the other, neither act is a 
benchmark for identifying the congressional intent behind the other. Thus the 
Benz and McCulloch “affirmative intention” test appears inappropriate.

Given congressional silence and the NLRB’s failure to offer any adequate 
justification for extending NLRA coverage to illegal aliens, the Ninth Circuit 
should have begun by asking whether the NLRB interpretation is consistent 
with the purposes of the NLRA. One underlying purpose of the NLRA is to 
enable employees to organize and bargain collectively to upgrade wages and 
working conditions.75 Excluding illegal aliens from the Act’s definition of 
“employee” would only frustrate that process and interfere with the efforts of 
citizens and properly documented alien employees to exercise their NLRA 
rights. As the Sure-Tan court indicated, invalidating union representation 
elections because illegal aliens participated would give employers a new 
weapon with which to disrupt union organization efforts.76 Intimidation of

74. See McCulloch v. Sociedad Nacional, 372 U.S. at 21-22 (quoting Benz).
75. See 29 U.S.C. § 151 (1976) (findings and declaration of policy). Section 151 describes the effects of 

labor strife on commerce, but the underlying congressional intent to promote collective bargaining to 
enable employees to improve wages and conditions is clear. See id. (“inequality of bargaining power 
between employees who do not possess full freedom of association” prevents "stabilization of competitive 
wage rates”). The Supreme Court recently stated:

The enactment of the NLRA in 1935 marked a fundamental change in the Nation’s labor 
policies. Congress expressly recognized that collective organization of segments of the labor 
force into bargaining units capable of exercising economic power comparable to that 
possessed by employers may produce benefits for the entire economy in the form of higher 
wages, job security, and improved working conditions.

Sears, Roebuck & Co. v. San Diego County Dist. Council of Carpenters, 436 U.S. 180, 190 (1978).
76. 583 F.2d 355, 360 (7th Cir. 1978). If undocumented alien employees were held unable to vote in 

union elections, their status would be similar to that of striking American employees prior to 1959. Before 
Congress enacted the 1959 amendments to the NLRA, strikers not entitled to reinstatement were 
prevented from voting in union representation elections. See Labor Management Relations Act of 1947, ch. 
120, § 9(c)(3), 61 Stat. 144 (current version at 29 U.S.C. § 159 (1976)) (employees on strike who are not 
entitled to reinstatement shall not be eligible to vote). Consequently, an employer could provoke a strike, 
hire replacements, petition for an election, and have the union voted out. The 1959 amendment to § 9(c)(3) 
of the NLRA, Act of Sept. 14, 1959, Pub. L. No. 86-251, § 702, 73 Stat. 542, attempted to end this "union 
busting” by requiring that economic strikers be eligible to vote in union representation elections. See Bio
Science Laboratories v. NLRB, 542 F.2d 505, 507 (9th Cir. 1976) (amendment intended to limit employer 
“union busting”) (citing S. Rep. No. 187, 86th Cong., 1st Sess. 191 (1959), reprinted in [1959] U.S. Code 
Cong. & Admin. News 2318, 2348-49). A similar obstruction of legitimate employee rights would occur if 
illegal aliens were not entitled to vote. If a union election were held, the employer could undermine the 
results by reporting the participation of the illegal aliens. Allowing illegal aliens to vote, however, would 
force employers to recognize and bargain with the union, even if after the election the undocumented status 
of the aliens was discovered and the aliens deported. See NLRB v. Sure-Tan, Inc., 583 F.2d at 360 (barring 
election certification after company knowingly employed illegal aliens would reward company’s conduct); 
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undocumented aliens by union or employer could not be reported as an unfair 
labor practice. Furthermore, should intimidation not produce the desired 
result, the employer or union need only wait until after the election to report 
the presence of the undocumented aliens to the Immigration and Naturaliza
tion Service.77 The election then would be overturned if the undocumented 
aliens cast enough votes to have affected the election. Coercion of undocu
mented alien employees may be inevitable.78 Nevertheless, such a free license 
for employer and union to tamper with elections would erode other employ
ees’ efforts to elect and maintain a union. Holding that illegal aliens are not 
“employees” also could undermine collective bargaining. The union’s most 
effective weapon—the strike—might lose some of its bite if the employer 
knew that steps taken to prevent participation by illegal alien employees 
would go unreprimanded. In short, extending the coverage of the Act to 
include illegal alien employees would promote the unified employee protec
tion necessary for the effective exercise of NLRA rights by citizens and 
properly documented aliens.

cf. Union Mfg. Co. v. NLRB, 221 F.2d 532, 534-36 (D.C. Cir.) (votes of striking employees guilty of 
misconduct upheld; strikers not entitled to reinstatement but employer voluntarily reinstated them), cert, 
denied, 349 U.S. 921 (1955). One commentator on Union Manufacturing noted that the absence of any 
showing that the employer attempted to exercise his discharge rights against the misbehaving strikers 
suggests that the employer “may have been attempting both to retain his culpable employees and to 
disenfranchise them.” 23 U. Chi. L. Rev. 308, 313 (1956). The case occurred before the 1959 amendment 
but illustrates the principle that if a worker is entitled to “employee” status and the employer foregoes a 
lawful opportunity to discharge him, the employer should be estopped from claiming that the worker is not 
covered by the Act. Id.

'll. See Sure-Tan Inc. & Surak Leather Co., 234 N.L.R.B. 1187, 1187 (1978) (employer with “full 
knowledge” that employees had no work permits violated NLRA by requesting INS to investigate 
employees’ immigration status solely because employees supported union).

78. See Cannery Local 748 (J.R. Wood), 246 N.L.R.B_____ , 103 L.R.R.M. 1014, 1014 (1979) (union
unlawfully interfered with election by threatening Spanish-speaking employees with deportation); Informa
tion Magnetics Corp., 227 N.L.R.B. 1493, 1494 (1977) (election challenged on ground of threat to aliens 
during union election campaign); Mike Yurosek & Son, 225 N.L.R.B. 148, 148 (1976) (same), enforced, 
597 F.2d 661 (9th Cir. 1979); Professional Research, Inc., 218 N.L.R.B. 96, 96 (1975) (same). The cases 
involving challenges to the validity of union representation elections demonstrate the vulnerability of illegal 
alien employees to union and employer threats. In Information Magnetics an employer was accused of 
threatening to deport aliens who did not “vote right.” 227 N.L.R.B. at 1494. The Board upheld the 
election, finding that the rumors had in fact been generated by the union. Id. at 1494-95. Mike Yurosek 
involved a pre-election threat that union organizers would report illegal alien employees to the INS if the 
union lost the election. The Board noted that other union officials had given assurances that illegal aliens 
would not be penalized for their participation and held that the threat did not destroy the atmosphere of 
free choice necessary for the election to be valid. 225 N.L.R.B. at 149-50. In Professional Research, a 
spokesman for the plant’s Spanish-speaking employees was threatened with deportation unless he sided 
with an employer-promoted union. The Board refused to uphold the election, holding that the absence of 
evidence that the employee was himself an illegal alien “hardly indicates [that the employer’s] conduct had 
no tendency to affect actions at the polls.” 218 N.L.R.B. at 96-97. See also Koon, Instead of Turning in 
Illegal Aliens, Some Unions Try Signing Them Up, Wall St. J., Nov. 13, 1979, at 16, col. 2 (“whichever side 
loses calls in the immigration service”).

79. Theoretically, if the employer is encouraged to hire illegal aliens to avoid the inconvenience of a 

By comparing these potential disruptions of the NLRA to the impact upon 
the INA of granting “employee” status to illegal aliens, the Apollo court could 
have justified its holding without deference to the undernourished reasoning 
of the Board’s decisions. The comparison shows that the conflict between the 
two acts is more theoretical than real. The extension of employee status to 
illegal aliens might not encourage immigration violations.79 As the Apollo 
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court noted, protection of illegal aliens by the NLRA might instead further 
the policy of the INA80 by discouraging employers from hiring illegal aliens in 
order to circumvent the labor laws.81 Moreover, the INA should not be 
interpreted to create a theoretical bar to undocumented alien “employee” 
status if such a bar interferes with the statutory scheme of the NLRA.82 
Although both the INA and the NLRA are components of a broad legislative 
scheme to protect and promote the well-being of the nation’s workforce,83 
violation of INA does not negate all legal and equitable rights held by illegal 
aliens.84 Therefore, an alien’s illegal status should not be permitted to 
frustrate effective administration of the NLRA.

workforce subject to the NLRA, more undocumented aliens will cross the border to meet the demand. 
Franco & Warren, supra note 15, at 752 (because employer violates no law in hiring illegal aliens, 
employer’s freedom to hire thus encourages flow of undocumented Mexican workers across border). There 
do not appear to be any published statistics, however, to prove the “employer demand” theory.

80. 604 F.2d at 1183; accord, NLRB v. Sure-Tan Inc., 583 F.2d 355, 360 (7th Cir. 1978).
81. 604 F.2d at 1183.
82. Cf Comment, The Legal Status of Undocumented Aliens: In Search of a Consistent Theory, 16 

Hous. L. Rev. 667, 702-09 (1979) (immigration laws should not be used to interpret unrelated statutes).
83. The congressional policy to improve working conditions and to promote and protect employment 

opportunities is well-established. To this end, Congress budgeted for fiscal year 1979 over $2 billion for 
Department of Labor programs and over $8 billion for the Comprehensive Employment Training Act. 
Departments of Labor and Health, Education and Welfare Appropriations Act of 1979, Pub. L. No. 95- 
480, tit. I, 92 Stat. 1567 (1978); Comprehensive Employment and Training Act Amendments of 1978, Pub. 
L. No. 95-524, § 112, 92 Stat. 1932. Among the major statutes regulating employer-employee relations or 
working conditions are the NLRA, 29 U.S.C. §§ 151-169 (1976) (fair employment practices); the Wagner- 
Peyser Act, 29 U.S.C. §§ 49-49k (1976) (establishing Federal Employment Service); the Fair Labor 
Standards Act, 29 U.S.C. §§ 201-219 (1976) (wage and hour regulation); and the Occupational Safety and 
Health Act of 1970, 29 U.S.C. §§ 651-678 (1976) (workplace safety and health standards). To promote 
employment through on the job training, Congress enacted the Comprehensive Employment Training Act 
(CETA), 29 U.S.C. §§ 801-999(1976).

84. See Dezsofi v. Jacoby, 178 Misc. 851, 855, 36 N.Y.S.2d 672, 675-76 (Sup. Ct. 1942) (illegal alien may 
recover on employment contract because forfeiture of right to sue not among penalties for unlawful entry; 
denial would violate fourteenth amendment); Commercial Standard Fire & Marine Co. v. Galindo, 484 
S.W.2d 635, 637 (Tex. Ct. App. 1972) (person residing in state contrary to immigration laws not barred 
from recovery of worker’s compensation benefits). In Coules v. Pharris, 212 Wis. 558, 559-60, 250 N.W. 
404, 404 (1933), the Wisconsin Supreme Court denied wage recovery on an employment contract on the 
ground that “courts cannot properly assist one who, while unlawfully here, engages in competition with 
laborers lawfully here .... Denied the means of collecting for his labor, he will not be likely to succeed in 
. . . accomplishing his cheat upon the government.” Id. at 560, 250 N.W. at 404. In Arteaga v. Literski, 83 
Wis. 2d 128, 265 N.W.2d 148 (1978), the court noted that no other court had followed Coules and expressly 
overruled it. Id. at 131-33, 265 N.W.2d at 149-50. See generally Comment, supra note 82, at 673-76 (review 
of state court decisions dealing with undocumented aliens’ legal status in nonimmigration cases).

85. NLRB v. Apollo Tire Co., 604 F.2d at 1183.
86. See Gates v. Rivers Constr. Co., 515 P.2d 1020, 1022 (Alaska 1973) (employer who knowingly 

employs illegal alien should not be permitted to profit by refusing to pay wages; sanctioning employer’s 
refusal would not further purpose of INA); Nizamuddowlah v. Bengal Cabaret, Inc., 92 Misc. 2d 220, 222, 
399 N.Y.S.2d 854, 856 (Sup. Ct. 1977) (although illegal alien does not have clean hands, employer "main 
perpetrator” of immigration violations; to deny recovery encourages such violations), off d, 415 N.Y.S.2d 

The Apollo court concluded by stating that its holding merely ensures that 
an employer will not be permitted to commit unfair labor practices with the 
knowledge that the Board is powerless to order remedies for such acts.85 The 
court thus held the employer accountable for his deplorable behavior, a result 
similar to state court decisions that have allowed undocumented aliens to 
recover equitably on wage claims against employers.86 But the Ninth Circuit’s 
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statement should not be interpreted as a basis for its holding that undocu
mented aliens are within the coverage of the NLRA. Because the purpose of 
the NLRA is remedial rather than punitive,87 Board orders may only rectify 
the harm resulting to employees88 and should not “smack” of intent to punish 
the employer.89 Deterrence of employer abuses thus can be a result of, but 
should not be a reason for, finding undocumented aliens to be within NLRA 
coverage.90

685 (App. Div. 1979). The Apollo court’s sentiment also resembles that expressed in Hellenic Lines, Ltd. v. 
Rhoditis, in which an alien seaman was allowed to recover under the Jones Act from his employer, a 
foreign-flag ship owner. 398 U.S. 306, 310 (1970). Addressing the definition of “employer” in that Act, the 
Court stated that it saw no reason “to give the Jones Act a strained construction so that this alien owner, 
engaged in an extensive business operation in this country, may have an advantage over citizens engaged in 
the same business by allowing him to escape the obligations and responsibility of a Jones Act ‘employer.’ ” 
Id. at 310.

87. Republic Steel Corp. v. NLRB, 311 U.S. 7, 10 (1940).
88. Id. at 11; see Trinity Valley Iron & Steel Co. v. NLRB, 410 F.2d 1161, 1168 (5th Cir. 1969) (those 

deprived of protected interest by violation of Act are made whole to prevent violator from profiting from 
misdeeds; Act remedial, not punitive in intent).

89. NLRB v. Douglas & Lomason Co., 443 F.2d 291, 295 (8th Cir. 1971); see Decaturville Sportswear 
Co. v. NLRB, 406 F.2d 886, 889 (6th Cir. 1969) (Board’s order may not go beyond redressing employee’s 
injury and may not punish employer); Local 57, ILGWU v. NLRB, 374 F.2d 295, 303 (D.C. Cir. 1967) 
(purpose of Board remedies is to rectify harm done to injured workers, not to provide punitive measures 
against errant employers), cert, denied, 395 U.S. 980 (1969).

90. The Apollo court also expressed hesitation in requiring the Board to delve into immigration matters, 
which are outside of the Board’s field of expertise. 604 F.2d at 1183. The determination of an alien’s status, 
however, is not particularly complex. The alien must possess documents obtained through the INS. See 
NLRB v. Sure-Tan, Inc., 583 F.2d 355, 359 n.7 (7th Cir 1978) (drawbacks of Board enforcement of other 
policies minimized if Board must simply check for valid working papers). See generally Immigration and 
Naturalization Service, U.S. Dept, of Justice, Documentary Requirements for Aliens in 
the United States (1979) (illustrating documents and describing requirements that aliens must meet).

91. See Bon Hennings Logging Co. v. NLRB, 308 F.2d 548, 555 & n.12 (9th Cir. 1962) (existence of 
unfair labor practice usually justifies order for reinstatement with back pay); R. Gorman, Basic Text on 
Labor Law 138-39 (1976) (Board ordinarily issues cease and desist order requiring employee to be 
reinstated with back pay after discriminatory discharge).

92. Section 10(e) of the NLRA gives the Board power to petition a court of appeals for enforcement of 
its order. 29 U.S.C. § 160(e) (1976). The court is given the power to “grant such temporary relief or 
restraining order as it deems just and proper, and to make and enter a decree enforcing, modifying, and 
enforcing as so modified, or setting aside in whole or in part the order of the Board.” Id. The court is bound 
only by the Board’s finding of fact, and then only if such findings are supported by substantial evidence. 
Id.; see 29 U.S.C. § 160(c) (1976). Section 160(c) reads in part:

If. . . the Board shall be of the opinion that any person named in the complaint has engaged 

Conflict with INA Policy and California Labor Code § 2805(a)

Conflict with immigration policy. After finding that the Apollo Tire
employees were covered by the NLRA, the Ninth Circuit failed to examine, 
and the employer did not contest, the propriety of the Board’s reinstatement 
order in light of the federal immigration policy of limiting alien employment 
opportunities. Although reinstatement is usually ordered by the Board 
following a finding that an employee has been discharged in violation of the 
NLRA,91 courts are not required to enforce Board orders.92 Courts have 
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balanced the right to reinstatement against competing policy considerations 
and refused to order reinstatement in at least three situations. First, courts 
have refused to enforce a reinstatement order when the employee was 
unqualified for the job.93 Second, an employee’s duplicity has been held to 
cancel his reinstatement right. Thus, in Iowa Beef Packers, Inc. v. NLRB,94 
the Eighth Circuit denied reinstatement and back pay to an employee who 
gave false testimony at an NLRB hearing, on the ground that the remedies 
would not effectuate the purpose of the Act.95 The court concluded that the 
employee had forfeited his right to the remedies.96 97 Finally, the Supreme Court 
has mandated that the Board may not wholly ignore other and equally 
important congressional purposes in its attempt to effectuate the policies of 
the NLRA. The Court held in Southern Steamship Co. v. NLRB91 that the 
Board abused its discretion by ordering reinstatement of seamen whose strike, 
while protected under the NLRA, violated a federal mutiny statute.98 
Although stressing that its conclusion did not prevent redress of grievances 
under the Act,99 the Court admonished the Board that it must undertake to 
accommodate its remedies with the “entire scope of congressional pur
pose.”100

in . . . any such unfair labor practice, then the Board . . . shall issue ... an order requiring 
such person to cease and desist from such unfair labor practice, and to take such affirmative 
action including reinstatement of employees with or without back pay, as will effectuate the 
policies of this subchapter ....

Id.; see Bon Hennings Logging Co. v. NLRB, 308 F.2d 548 (9th Cir. 1962). In Bon Hennings, the court 
noted that “[t]he existence of unfair labor practices without more will justify orders of reinstatement with 
back pay [but that] over the years an extensive array of cases have articulated principles which are used to 
determine if and to what extent reinstatement and/or back pay will be ordered.” Id. at 555 & n. 12 (footnote 
omitted) (citing Daykin, Back Pay Under the NLRA, 39 Iowa L. Rev. 104 (1953)). See also NLRB v. J. 
Weingarten, Inc., 420 U.S. 251, 266 (1975) (reviewing courts should not stand aside and rubberstamp 
Board determinations).

93. NLRB v. Western Clinical Laboratory, Inc., 571 F.2d 457, 460 (9th Cir. 1978) (per curiam) (policies 
of NLRA do not require reinstatement of employees not fit to carry out jobs from which illegally 
discharged); see NLRB v. Big Three Indus. Gas & Equip. Co., 405 F.2d 1140, 1143 (5th Cir. 1969) 
(reinstatement order denied for illegally discharged truck driver with “bad record” of traffic violations); cf. 
NLRB v. King Louie Bowling Corp., 472 F.2d 1192, 1193 (8th Cir. 1973) (per curiam) (ordering 
reinstatement but remanding for consideration of alternative remedy when employee’s relationship with 
manager had deteriorated).

94. 331 F.2d 176 (8th Cir. 1964).
95. Id. at 185.
96. Id.tcf. NLRB v. Brake Parts Co., 447 F.2d 503, 514-15 (7th Cir. 1971) (enforcement of NLRB order 

denied when employee knowingly and deliberately gave false testimony before trial examiner; court 
overturned Board’s factual finding of discriminatory termination).

97. 316 U.S. 31 (1942).
98. Id. at 48.
99. Id.
100. Id. at 47; see Local 1976, United Bhd. of Carpenters v. NLRB, 357 U.S. 93, 111 (1957) (specific

remedy ordered by Board worked directly to weaken statutory prohibition against mutiny) (explaining 
Southern Steamship). Shortly after the Apollo Tire decision, the Board in Sure-Tan, Inc. expressed its 
reluctance to “alter the obligations imposed by the Act in a manner which might assist in reaching 
whatever may be the current goals of immigration policies . . . .” 246 N.L.R.B.____, 103 L.R.R.M. 1008,
1008-09 (1979). The Board both distinguished Southern Steamship and concluded that its order to reinstate 
the deported alien employees was consistent with immigration policy. Id.

101. See, e.g., NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266 (1975) (Board’s special competence in 

Generally courts accord the Board wide discretion in its selection of 
remedies.101 But nothing prevents a court from recognizing proper documen
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tation as an essential element of job qualification, regardless of whether an 
employer initially requires its employees to show proper working papers.102 
Moreover, in the case of an illegal alien who has evaded federal law and 
falsely presented himself as qualified for employment, the policies expressed 
in Southern Steamship and in Iowa Beefpackers should apply.103 Reinstate
ment would frustrate both the policy and the implementation of the INA and 
would unduly reward the employee’s duplicity. Moreover, refusing reinstate
ment does not leave the employee without a remedy. The Board may order 
the employer to give the employee back pay and to cease and desist from its 
unfair labor practices.104 Nor does refusing reinstatement reduce the deterrent

applying general provisions of Act to complexities of industrial life justification for deference accorded its 
determination); Golden State Bottling Co. v. NLRB, 414 U.S. 168, 181 (1973) (problem of balancing 
conflicting interests of employer and employees committed by Congress primarily to NLRB, quoting 
NLRB v. Teamsters Local 449, 353 U.S. 87, 96 (1957)); Phelps-Dodge Corp. v. NLRB, 313 U.S. 177, 194 
(1941) (Congress left adaptation of means to end to empiric process of administration, subject to limited 
review).

A Board order, however, should not place an employee in a better position than he enjoyed before the 
unfair labor practice. The Sixth Circuit has refused to enforce a Board order requiring the company to give 
the union a list of names and addresses of all company employees. Decaturville Sportswear Co. v. NLRB, 
406 F.2d 886, 889 (6th Cir. 1969). The court reasoned that because the information would normally be 
unavailable to the union under the circumstances, the order gave the union a substantially greater right 
than it would have had originally. Id. In NLRB v. Coats & Clark, Inc., the Fifth Circuit refused to order 
reinstatement of an employee who had quit voluntarily and who had failed to request reinstatement until 
after the Board issued its order. 241 F.2d 556, 561 (5th Cir. 1957). Rejecting the Board’s argument that 
unless the employee was offered reinstatement the employer would continue to enjoy an advantage gained 
by violation of the Act, the court stated “[i]t is difficult to see why an employee who anticipates (or gives 
grounds for) a discharge for cause by quitting voluntarily should be in a substantially better position to 
demand re-employment—even if not absolutely barred, she would hardly be ’entitled’ to it.” Id. at 561-62. 
The same reasoning should apply to illegal aliens. The illegal alien achieves employment by falsely 
presenting himself as qualified to hold a job. A court order that he be reinstated would sanction the 
deception.

102. Cf. Bloom/Art Textiles, Inc., 225 N.L.R.B. 766, 768 (1976) (no unfair labor practice when 
discharge of undocumented alien employee follows time employee begins to show support for union but 
employer acts on legal advice that employment of illegal aliens violates state law).

103. See Sure-Tan, Inc., 246 N.L.R.B. ____, 103 L.R.R.M. 1008, 1008 (1979) (General Counsel
contended that Board order requiring reinstatement of deported aliens was contrary to immigration law 
and policy). The Board refused the General Counsel’s request for a clarification of its order. Id.

104. McDowell and Huhn write that:

The Board has, on occasion, issued remedies that award backpay but not reinstatement to a 
discharged employee. Thus if an employee engages in misconduct that would make him an 
undesirable employee, his reinstatement eligibility may be voided even though the misconduct 
occurred after he had been discriminatorily discharged .... Similarly, if an employer learns 
of earlier misconduct of which he was previously unaware, reinstatement may not be ordered. 
In such instances, however, backpay is usually awarded, but the backpay period is tolled on 
the date the employer learned of the employee’s criminal record or on the date the employee 
became unavailable for work ....

D. McDowell & K. Huhn, NLRB Remedies for Unfair Labor Practices 82-83 (1976). See O R. 
Cooper & Son, 220 N.L.R.B. 287, 287 n.l (1975) (unfairly discharged employees receive back pay from 
time of discharge to date of destruction of employer’s property; reinstatement denied); East Island Swiss 
Products, Inc., 220 N.L.R.B. 175, 175-76 (1975) (unfairly discharged employee who failed to reveal on 
employment application material information denied reinstatement but granted back pay from date of 
discharge until date employer learned of information); Gifford-Hill & Co., 188 N.L.R.B. 337, 338 (1971) 
(employer need not reinstate unfairly discharged employee subsequently arrested on criminal charges, but 
employer liable for back pay from date of discharge to date of arrest).
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impact of the remedial order upon the employer.105 Unlike the cost of an 
employee hired to fill the vacancy created by the illegal discharge, back pay is 
an additional expense. The back-pay period could be computed from the date 
of discharge to the date the employee’s immigration status is judicially 
determined and the alien is either reinstated or deported.106

Assuming that the Apollo Tire employees were undocumented,107 enforce
ment of the Board’s order by the Ninth Circuit also creates hazardous 
precedent. If, for example, the undocumented alien victims of an unfair labor 
practice had been replaced by American citizens, reinstatement would have 
the anomalous result of bumping American workers from jobs for the sake of 
illegal aliens who have evaded INA provisions designed to preserve employ
ment for American workers. Moreover, the remedy itself appears to be futile. 
If the employer does not wish to reinstate an illegal alien, he need only 
telephone the Immigration and Naturalization Service. A court would be 
hard put to criticize the move.

Conflict with California Labor Code § 2805(a). The Ninth Circuit 
ordered the employees reinstated108 despite the prohibition of employment of 
illegal aliens contained in section 2805(a) of the California Labor Code.109 The 
court skirted the potential conflict between its order and state law by referring 
to De Canas v. Bica,110 in which the Supreme Court suggested that there may 
be applications of section 2805(a) that are unconstitutional.111 Specifically, the

105. In some cases, of course, undocumented aliens may be discharged because of their union activités. 
Refusal of reinstatement in such instances might seem to further the employer’s purpose. If the case 
warrants, however, the Board can resort to extraordinary remedies, such as issuing broad cease and desist 
orders that subject the employer to potential contempt proceedings for future violations, or requiring 
reimbursement of union organizing expenses. See D. McDowell & K. Huhn, supra note 104, at 222, 227- 
30.

106. See Sure-Tan, Inc., 246 N.L.R.B. ____, 103 L.R.R.M. 1008, 1011 (1979) (Murphy, Member,
dissenting) (back pay should be computed to date of deportation). Member Murphy also suggested that an 
offer of reinstatement to deported aliens be held open only for two weeks. Id. Member Penello, also 
dissenting, would have required an employer to offer reinstatement only to aliens lawfully admitted to the 
United States. Id. at 1009 (Penello, Member, dissenting).

107. Because the ALJ refused to admit the employer’s evidence on the Apollo Tire employees' alleged 
illegal immigration status, this question was never resolved. NLRB v. Apollo Tire Co., 604 F.2d at 1181

108. Id. at 1184.
109. Cal. Lab. Code § 2805(a) (West Supp. 1979) (“No employer shall knowingly employ an alien 

who is not entitled to lawful residence in the United States if such employment would have an adverse 
effect on lawful resident workers”).

110. 424 U.S. 351 (1976).
111. NLRB v. Apollo Tire Co., 604 F.2d at 1184. The De Canas Court first held that although the 

power to regulate immigration is exclusively federal, the Constitution does not preclude state regulation of 
other matters concerning aliens. 424 U.S. at 354-56. The Court then held the INA does not necessarily 
preempt § 2805(a). Id. The Court reasoned that employment of illegal aliens is not so extensively regulated 
that preemption must be presumed, and Congress has not unmistakably indicated a desire to preempt state 
laws in the field. Id. at 356. The Court added that:

California’s attempt in § 2805(a) to prohibit the knowing employment by California 
employers of persons not entitled . . . to work here, is certainly within the mainstream of. . . 
police power regulation. Employment of illegal aliens in times of high unemployment 
deprives citizens and legally admitted aliens of jobs; acceptance by illegal aliens of jobs on 
substandard terms as to wages and working conditions can seriously depress wage scales and 
working conditions . . . and employment of illegal aliens under such conditions can diminish 
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Supreme Court noted in De Canas that on its face section 2805(a) would 
prohibit aliens who are lawfully entitled to employment, but not lawfully 
entitled to residency in the United States, from obtaining jobs.* 112 If this is the 
proper construction of the statute,113 a question left to the California courts 
and as yet unanswered, section 2805(a) might be preempted because of its 
unconstitutional interference with the administration of the INA.114 Because 
of this potential unconstitutionality, the Apollo court concluded that the 
NLRB properly ordered reinstatement with back pay.115 The court added that 
if state officials attempted to enforce section 2805(a) against the employer, 
then the employer could petition the Board for a modification of its order.116

the effectiveness of labor unions. ... In attempting to protect California’s fiscal interests 
and lawfully resident labor force ... § 2805(a) focuses directly upon these essentially local 
problems....

Id. at 356-57.
One commentator has argued persuasively that in interpreting state and federal statutes, courts should 

develop a unified theory of the status of undocumented aliens that recognizes the distinction between 
preemption analysis and the rational-basis tier of equal protection tests. See generally Comment, supra note 
82.

The rationality and preemption inquiries are closely related but the distinctions must be 
kept clear. To be rational a classification must reasonably effect a permitted state purpose. 
Because the Constitution commits control of immigration exclusively to the federal govern
ment, Congress itself would be powerless to authorize or approve a state regulation of 
immigration. Thus regardless of how closely the means fit the ends, any efforts to exclude 
foreign nationals from this country is not a permitted state purpose and, therefore, is 
preempted per se. Presuming a legitimate state purpose, however, the law must meet two 
additional requirements: the classification used must be reasonably calculated to achieve that 
purpose (rationality) and must not have the indirect effect of burdening or contradicting any 
federal objective (preemption).

Id. at 694-95 (citation omitted).
112. De Canas v. Bica, 424 U.S. 351, 363-64 (1976). The potential invalidity of § 2805(a) turns on the 

phrase “entitled to lawful residence.” Although it is possible for aliens in Canada and Mexico to commute 
to work in the United States, they must first be lawfully admitted as permanent residents. See INS 
Regulations, 8 C.F.R. § 211.5 (1979) (in the absence of special circumstances, nonresident aliens must 
meet requirements for residency before work permits granted). Nonimmigrant aliens may be admitted to 
perform temporary services or labor. 8 U.S.C. § 1101(a)(15)(H) (1976). But such aliens must still obtain 
visas and certification from the Secretary of Labor. INS Regulations, 8 C.F.R. § 214.2(h)(3) (1979).

113. The “entitled to lawful residence” clause has not yet been construed by a California state court. 
California administrative regulations, however, effectively limit the statute to aliens without INS 
documentation authorizing employment. 8 Cal. Admin. Code § 16209 (1972).

114. See De Canas v. Bica, 424 U.S. 351, 357 n.5 (1976) (state legislation that burdens or conflicts in any 
way with federal law invalid under supremacy clause); Florida Lime & Avocado Growers, Inc. v. Paul, 373 
U.S. 132, 141 (1963) (state regulation that “stands as an obstacle” to accomplishment of congressional 
purpose invalid); Hines v. Davidowitz, 312 U.S. 52, 67 (1941) (same).

115. 604 F.2d at 1184.
116. Id.
117. De Canas v. Bica, 424 U.S. 351, 357-58 n.5, 365 (1976). See Exxon Corp. v. Governor of Maryland, 

437 U.S. 117, 132 (1978) (Court generally reluctant to infer preemption); Ray v. Atlantic Richfield Co., 
435 U.S. 151, 158 (1978) (state statute void to extent actually conflicts with federal statute); Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Ware, 414 U.S. 117, 127 (1973) (state law only preempted to extent 

In De Canas, however, the Court noted that if section 2805(a) conflicted 
with federal law after the California courts had construed the section, then 
only so much of the statute as was found to be unconstitutional need be 
invalidated.117 If a constitutional application of the statute exists, it is to 
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prohibit the employment of aliens known to have come into the country 
surreptitiously and known to be lacking documentation authorizing employ
ment. The Ninth Circuit should have acknowledged this valid aspect of the 
California statute and required the Board to determine whether the aliens 
were present in the country in violation of the INA.118

necessary); Silver v. New York Stock Exchange, 373 U.S. 341, 357, 361 (1963) (same); Algoma Plywood 
Co. v. Wisconsin Employment Relations Bd., 336 U.S. 301, 312 (1949) (dictum) (in cases of concurrent 
power over commerce, state law remains effective as long as Congress has not manifested unambiguous 
purpose that it should be supplanted).

118. See Amay’s Bakery & Noodle Co., 227 N.L.R.B. 214 (1976) (illegal aliens discharged in violation 
of NLRA entitled to reinstatement with back pay). The ALJ in Amay's declined to order reinstatement on 
“principles of accommodation,” reasoning that the Board could not order action placing a party in direct 
violation of a valid state law. Id. at 214. The Board reversed, on the grounds that the status of the 
California law was unsettled. Id. at 215.

Conclusion

Inclusion of illegal aliens within the NLRA definition of employee is 
consistent with the purposes of the NLRA and may help further the policies 
of the INA. Although the Apollo Tire decision reflects some of these basic 
policy concerns, by relying uncritically on NLRB precedent the Ninth Circuit 
failed to justify adequately its holding. Proper analysis would have aided the 
court in its review of the Board’s reinstatement order as well as prepared the 
way for applying to illegal aliens other federal statutes that govern employ
ment. In considering enforcement of the reinstatement order, the court should 
have examined more closely the legitimacy of the employees’ claim to the 
jobs, the consistency of reinstatement with other congressional goals, the 
practicality of the order, and its conflict with a valid state statute. Although 
the Apollo Tire decision further assures employers that they cannot escape 
unions and the strictures of the NLRA by employing illegal aliens, the 
reinstatement order needlessly disregards federal and state policy working 
toward the same end as the NLRA—protection of the employment rights of 
the American citizen and of the properly documented alien employee.

Violette Witwer Fernandez


