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Antitrust and Certificate of Need:
Health Systems Agencies, the Planning Act, and 
Regulatory Capture
Frances H. Miller*

Because market control of the health care industry has produced 
excessive use of medical services, the federal government has enacted 
legislation that effectively compels states to adopt procedures requir
ing certificates of need (CONs) for new institutional health services. 
This same legislation requires participation by industry in the 
regulatory process. This article argues that the current statutory 
framework fails to prevent health care providers from dominating 
CON activity. Professor Miller suggests that Congress did not 
impliedly repeal antitrust laws when it enacted CON legislation and 
that antitrust law can be used to restrain abuse of the regulatory 
process. Because exceptions to antitrust liability such as the state 
action doctrine and Noerr-Pennington immunity will apply to most 
CON procedures, she urges reliance on a theory of official co
conspiracy to ensure that economic regulation is not manipulated to 
serve private anticompetitive ends.

The federal government, which finances more than forty percent of health 
care costs,1 has decreed that regulation shall govern supply of institutional 
health services. Congress has enacted two pieces of legislation designed to 
compel states to regulate health care capacity.2 Under these statutes, a 
hospital can no longer offer new services or make major capital expenditures 
unless it has obtained a certificate of need (CON) from a state agency.3 
Congress concluded that third-party payments, such as those from private 
health insurance or Medicare and Medicaid, fueled distortion of supply and

•Associate Professor of Law, Boston University School of Law. A.B. 1960, Mount Holyoke College; 
J D. 1965, Boston University School of Law. Member, Massachusetts Health Facilities Appeals Board 
(CON Administrative Appeals Board).

1. See Gibson, National Health Care Expenditures 1978, 1 Health Care Financing Rev. 1, 1 (1979) 
(in 1978, public spending represented 41% of all expenditures for health care).

2. In states that agree to perform certificate of need (CON) review pursuant to section 1122 of the Social 
Security Act of 1972, facilities making capital expenditures without state agency approval lose federal 
reimbursement for depreciation, interest, and return on equity. 42 U.S.C. § 1320a-1 (d)( 1) (1976), as 
amended by Act of Nov. 1, 1978, Pub. L. No. 95-559, § 14(b), 92 Stat. 2141. In addition, the National 
Health Planning and Resources Development Act of 1974 (Planning Act) will penalize states that fail to 
designate, by 1980, agencies to perform CON review by withholding federal funds for development, 
expansion, or support of health resources. 42 U.S.C. §§ 300m(d), 300m-2(a)(4)(B) (1976). The effect of 
these statutes has been enactment of CON, or section 1122 programs, or both, in forty-nine states as of 
January 1979. Bureau of Health Planning, U.S. Dept, of Health, Education and Welfare, 
Status of Cf.rtificate-of-Need and Section 1122 Programs in the States (1979), 42, reprinted in 
[1979] U.S. Code Cong. & Ad News 2880, 2921.

3. See generally Regulating Health Facilities Construction (C. Havighurst ed. 1974); 
Havighurst. Regulation of Health Facilities and Services by Certificate of Need, 59 Va. L. Rev. 1 143 (1973); 
Schonbrun, Making Certificate of Need Work, 57 N.C.L. Rev. 1259 (1979); Symposium: Certificate-of- 
Need Laws in Health Planning, 1978 Utah L. Rev. 1. This article focuses on hospitals because of their 
high costs and visibility. The analysis, however, is generally applicable to other providers of inpatient 
health services as well.

873
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that this distortion was a primary reason for the unsatisfactory market result.4 
Consequently, Congress decided to control supply through CON, thereby 
compelling the private sector to ration services so that demand will more 
closely approximate need.5 Regulation is intended to achieve a more efficient 
and equitable allocation of resources than the competitive market has 
managed to produce.6 CON thus represents the government’s determination 
to confront directly the problem of overutilization induced by supply, in 
recognition of the fact that the industry had acquired excess capacity when 
left to its own devices.

4. See Health Planning and Resources Development Amendments of 1979, Pub. L. No. 96-79, 
§ 103(b)(1), 93 Stat. 595 (noting that widespread insurance coverage diminishes effect of competition on 
providers’ decisions respecting supply).

5. See 42 U.S.C. §§ 300k to 3OOk-2 (1976) (congressional findings and national health priorities set 
forth in the Planning Act).

6 For discussion of the inefficiencies and inequities produced by the health industry’s lack of response 
to marketplace forces, see S. Rep. No. 190, 96th Cong., 1st Sess. 8, reprinted in [1979] U.S. Code Cong. & 
Ad. News 2887.

7. Pub.L. No. 92-644, 88 Stat. 225 (1975), codified in 42 U.S.C. §§ 300k to 300t (1976), as amended by 
Health Planning and Health Services Research and Statistics Act of 1977, Pub. L. No. 95-83, §§ 102, 103, 
106, 91 Stat. 383-86; and Act of Dec. 19, 1977, Pub. L. No. 95-215, § 6,91 Stat. 1507; and Health Planning 
and Resources Development Amendments of 1979, Pub. L. No. 96-79, §§ 1-129, 93 Stat. 592.

8. 15 U.S.C. §§ 1-7(1976).
9. 15 U.S.C. §§ 12-27(1976).
10. See United States v. Topco Assoc., 405 U.S. 596, 610 (1972) (Sherman Act is the "Magna Carta of 

free enterprise”); Northern Pac. R.R. v. United States, 356 U.S. 1, 4 (1958) (Sherman Act designed to 
preserve free and unfettered competition).

11. The North Carolina Supreme Court held North Carolina's CON legislation unconstitutional 
because it established monopolies in existing hospitals contrary to the antimonopoly provisions in the 
North Carolina Constitution. In re Certificate of Need for Aston Park Hosp.. Inc., 282 N.C. 542, 551-52, 
193 S.E.2d 729, 736 (1973). But see North Carolina ex rel. Morrow v. Califano, 445 F. Supp. 532, 534 
(E.D.N.C. 1977) (state challenge to constitutionality of Planning Act on basis of Aston Park rejected 
because Act violates neither principles of federalism nor state sovereignty), aff d, 435 U.S. 962 (1978).

Utah's CON legislation is unique in encouraging competition. See Utah Code. Ann. §§ 26-34-1 to 26- 
34-21 (Supp. 1979) (Procompetitive Certificate of Need Act).

12. Pub. L. No. 96-79, 93 Stat. 592 (amending 42 U.S.C. § 300/-l(b)(4)(A)(ii)(1976)).

Although the National Health Planning and Resources Development Act 
of 1974 (Planning Act)7 dictates the structure of state CON programs, it 
nonetheless requires substantial industry participation in the regulatory 
process. There is an obvious inconsistency between viewing providers as a 
source of the problem and empowering them to implement the solution, but 
effective constraints on self interest could resolve the dilemma. Even though 
provider input is important to planning, providers should not control the 
planning process. This article contends that current statutory safeguards do 
not prevent providers from dominating CON activity and explores the role of 
antitrust litigation in preventing regulatory capture.

Antitrust enforcement in a CON context may seem somewhat contradicto
ry if regulation and competition are viewed as mutually exclusive concepts. 
The Sherman Act8 and the Clayton Act9 promote competition,10 while CON 
legislation permits monopoly by barring entry.11 Despite superficial incom
patibility between entry barriers and the procompetition policies of antitrust 
law, however, one need not necessarily exclude the other. In fact, entry 
barriers can and often should be used to reinforce competition, as Congress 
acknowledged when it enacted the Health Planning and Resources Develop
ment Amendments of 1979 (1979 Amendments).12 The section of that statute 
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entitled “The Role of Competition in the Allocation of Health Services” 
established “strengthening . . . competitive forces in the health services 
industry wherever competition . . . advance[s] the purposes of quality 
assurance, cost effectiveness, and access”13 as a national health priority. The 
legislative history reveals belated congressional awareness of a potential 
conflict between antitrust and CON,14 but it also demonstrates deep concern 
that providers’ involvement in CON not unduly influence allocation deci
sions.15 Although the 1979 Amendments broaden the financial immunity 
provisions for participants in health planning,16 they do not render the 
Sherman and Clayton Acts inapplicable to CON transactions. Antitrust 
should thus still have a role to play in restraining abuse of the regulatory 
process.17

13. Id. § 103.
14. H R. Rep. No. 190, 96th Cong., 1st Sess. 54-56(1979).
15. See S. Rep. No. 1285, 93d Cong., 2d Sess. 46, reprinted in [1974] U.S. Code Cong. & Ad. News 

7842, 7885 (role of providers must be “appropriately limited”). See also id. at 79-80, reprinted in [1979] 
U.S. Code Cong. & Ad. News 2880, 2958-59 (expressing "great concern" that providers have used 
planning process to thwart development of health maintenance organizations).

16. Pub. L. No. 96-79, § 110(d)(1), 93 Stat. 603-04 (amending 42 U.S.C. § 300/-1 (b)(4)(A)(ii) (1976)).
17. Prior to several recent Supreme Court decisions, antitrust principles were not widely applied to the 

health field. Until the Court decided Goldfarb v. Virginia State Bar. 421 U.S. 773 (1975), Bates v. State Bar 
of Arizona, 433 U.S. 350 (1977), and National Society of Professional Engineers v. United States, 435 U.S. 
697 (1978), the learned professions exception was thought to place physicians largely beyond the reach of 
the antitrust laws. Cf. Grad, The Antitrust Laws and Professional Discipline in Medicine, 1978 Duke L.J 
443 (Goldfarb began new chapter in application of antitrust laws to professions). There had been, however, 
some antitrust litigation against organized medicine prior to Goldfarb. See United States v. Oregon Medical 
Soc’y, 343 U.S. 326, 334-36 (1952) (unnecessary to reach issue cf whether physicians' practice violated 
Sherman Act); American Medical Ass’n v. United States, 317 U.S. 519, 528 (1943) (declining to decide 
whether physician’s practice of the profession constitutes “trade” under Sherman Act).

In addition, until the Court made clear in Hospital Building Co. v. Trustees of Rex Hospital, 425 U.S. 
738 (1976), that revenue from out-of-state insurance companies and interstate purchases of medical 
supplies constitute the substantial effect on interstate commerce required for Sherman Act jurisdiction, id. 
at 744-45, hospital services were generally not thought to satisfy that jurisdictional requirement. For 
discussion of the tendency of courts to construe lack of subject matter jurisdiction narrowly in the health 
field, see Feminist Women’s Health Center, Inc. v. Mohammed. 586 F.2d 530, 552-53 (5th Cir. 1978) 
(Florida antitrust statute not intended to include “learned professions”); St. Bernard Gen. Hosp., Inc. v. 
Hospital Services Ass’n, 510 F.2d 1121, 1 124-25 (5th Cir. 1975) (remand to determine whether hospital 
services substantially affect interstate commerce); Doctors, Inc. v. Blue Cross of Greater Philadelphia, 490 
F.2d 48, 51, 55 (3d Cir. 1973) (same). Cf. Alabama Optometric Ass’n v. Alabama State Bd. of Health, 379 
F. Supp. 1332, 1335 (M.D. Ala. 1974) (optometrists engaged in trade within meaning of Sherman Act).

Similarly, the Supreme Court’s restrictive view in recent health and medical malpractice insurance cases 
of the antitrust exemption for the "business of insurance” in the McCarran-Ferguson Act, 15 U.S.C. 
§§ 1011-1015 (1976), has had important consequences for anticompetitive practices in the health 
insurance field. See Group Life & Health Co. v. Royal Drug Co., 440 U.S. 205, 212-13 (1979) (McCarran- 
Ferguson Act exempts business of insurance, not business of insurers); St. Paul Fire & Marine Ins. Co. v. 
Barry, 438 U.S. 531, 552 (1978) (boycott exception to McCarran-Ferguson Act immunity not limited to 
concerted activity against insurance companies, but provides protection for policyholders victimized by 
conspiracies of insurers). Because the Court’s opinions in Goldfarb, Cantor v. Detroit Edison Co., 428 U.S. 
579 (1976), and City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978), have narrowed the 
state action exemption, antitrust enforcement of government-related anticompetitive activities can now 
have broader scope. See notes 128-86 infra and accompanying text (discussing state action exemption). 
These decisions have significantly expanded the possibilities for antitrust enforcement activity in the health 
industry. See generally Competition in the Health Care Sector: Past, Present, and Future (W. 
Greenberg, ed. 1978) (Proceedings of a Conference Sponsored by the Bureau of Economics, Federal Trade 
Commission): Horan & Nord, Application of Antitrust Law to the Health Care Delivery System, 9 Cum. L. 
Rev. 685 (1979); Symposium on the Antitrust Laws and the Health Services Industry, 1978 Duke L J 303- 
752.
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After outlining why the market fails to function efficiently in health care 
and how the government has responded to the inefficiency, this article 
describes the CON decisionmaking process, with emphasis on the providers’ 
role. It next considers whether Congress in enacting the Planning Act 
impliedly repealed application of the antitrust laws to planning agency 
activity. Concluding that it did not, the article then examines the application 
of two exemptions to antitrust enforcement-the state action doctrine18 and 
Noerr-Pennington immunity--19 and finds that these exemptions protect most 
providers' involvement in the CON process. Finally, providers’ participation 
in planning is analyzed in light of the official co-conspirator exception to 
Noerr-Pennington immunity. The analysis concludes that when providers’ 
private interests are directly affected by their official action, their conduct 
should not enjoy immunity from the antitrust laws.

18. This doctrine arose from Parker v. Brown, 417 U.S. 341, 350-51, in which the Supreme Court held 
that the Sherman Act does not prohibit economic restraints imposed by a state government.

19. Noerr-Pennington immunity exempts some concerted efforts to influence government action from 
the reach of the antitrust laws. The doctrine takes its name from Eastern Railroad Presidents Conference v. 
Noerr Motor Freight, Inc., 365 U.S. 127 (1961), and United Mine Workers v. Pennington, 381 U.S. 657 
(1965).

20. See generally Competition in the Heai th Care Sector: Past, Present, and Future, supra 
note 17.

21. See generally E. Krause, Power and Illness: The Political Sociology of Health and 
Medical Care (1977).

22. See M. Friedman, Capitalism and Freedom 158 (1962) (“licensure should be eliminated as a 
requirement for the practice of medicine”).

23. See generally Havighurst, Health Care Cost-Containment Regulation: Prospects and an Alternative, 3 
Am. J.L. & Med. 309 (1977); Havighurst, supra note 3; Weiner, Governmental Regulation of Health Care: 
A Response to Some Criticisms Voiced by Proponents of a "Free Market", 4 Am. J.L. & Med. 15 (1978); 
Note, The National Health Planning and Resources Development Act and State Action: A Reappraisal of the 
Role of Private Health Care Institutions, 57 B.U. L. Rev. 511 (1977).

24. See V. Fuchs, Who Shall Live? 56-62 (1974) (because of physicians’ preeminent position in 
medical care, their decisions significantly influence quantity, type, and cost of services utilized); Arrow, 

Background: Competition in the Health Care Market

The health care delivery system does not function competitively in the 
classic sense,20 yet no consensus about the remedy for market failure has 
emerged. Some commentators propose socializing medicine as a solution, on 
the premise that government as single purchaser and single provider can 
achieve the most equitable and efficient result.21 Those on the opposite end of 
the ideological spectrum urge the abolition of existing regulatory restraints.22 
The proposals receiving the most serious attention from both scholars and 
legislators, however, attempt to find the most effective degree of regulatory 
involvement in what is still nominally private enterprise.23

Even before the introduction of CON, overt price competition rarely 
prevailed in the market for hospital services. In purchasing a medical 
“product,” patients usually defer to physicians’ preferences because the 
uncertainties of illness and the technical aspects of therapy preclude informed 
personal choice.24 Moreover, health insurance and favorable tax treatment for 
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medical expenses undercut financial incentives that might otherwise lead 
patients to economize on hospital expenditures.25 The so-called “technologi
cal imperative” in health care also encourages physicians and institutional 
providers to take a relaxed attitude toward cost-benefit analysis.26 For all 
these reasons, resource allocation is skewed, and an artificially inflated 
percentage of the gross national product is devoted to the financing of medical 
care.27

Uncertainty and the Welfare Economics of Medical Care, 53 Am. Econ. Rev. 941, 949-50 (1963) 
(consumer relies on physician as expert); cf. Sloan & Feldmen, Competition Among Physicians, in 
Competition in the Health Care Sector: Past, Present, and Future, supra note 17, at 57 (issue 
of whether physician-induced demand represents a major demand determinant remains unresolved). See 
generally M. Feldstein, Economic Analysis for Health Services Efficiency: Econometric 
Studies of the British National Health Services 187-227 (1967); Evans, Supplier-Induced 
Demand: Some Empirical Evidence and Implications, in The Economics of Health and Medical 
Care 162 (M. Perlman, ed. 1974); Feldstein, Hospital Cost Inflation: A Study of Nonprofit Price Dynamics, 
61 Am. Econ. Rev. 853, 861-66 (1971); Roemer, Bed Supply and Hospital Utilization: A Natural 
Experiment, Hospitals, Nov. 1, 1961, at 35.

25. For calendar year 1978, 67% of total personal health care expenditures in the United States were 
financed by some form of third-party payment. Patients did not have to pay out-of-pocket for $112.6 billion 
of their health care costs. Gibson, supra note 1, at 8. Health insurance premiums paid by employers are 
deductible business expenses. Treas. Reg. § 162-10(a) (1975). Moreover, they are not taxed as income to 
employees. I.R.C. § 106. Health insurance is thus a particularly attractive fringe benefit for employees in 
collective bargaining negotiations, and employers use it to increase “real” wages without increasing the 
salary base from which future raises must be calculated. Individual taxpayers who do not receive health 
insurance benefits from employers, but purchase it directly from insurers, may deduct the first $150 of 
premiums paid from ordinary income. I.R.C. § 213(a)(2). In addition, personal medical expenses are 
deductible from ordinary income to the extent they exceed three percent of adjusted gross income. I R.C. 
§ 213(a)(1).

26. See V. Fuchs, supra note 24, at 60 (medical training encourages physicians to provide the "best 
medical practice” regardless of the cost-benefit ratio).

27. In 1978 the United States spent 9.1% of its gross national product, or approximately $192 billion, on 
health care. Gibson, supra note 1, at 1. For tongue-in-cheek speculation about what excessive investment in 
health care could lead to, see Lave & Lave, “Gourmand and Food—A Fable," in Medical Care and its 
Delivery: An Economic Appraisal, 35 Law & Contemp. Prob. 252-53 (1970).

28. See Havighurst, Health Maintenance Organizations and the Market for Health Services, 35 Law & 
Contemp. Prob. 716, 759-60 (1970) (economies of scale that make it inefficient for more than one 
competitor to survive establish natural monopoly for enterprise that occupies an entire market).

29. Because hospitals in over-bedded areas are under competitive pressure to attract patients, they 
utilize promotional techniques ranging from low-key “image” advertising to high-pressure hustling. Many 
hospitals see marketing strategies as the key to economic survival, and one marketing director was quoted 
as saying, “[wje're going to push cancer treatment like crazy, like it hasn’t been pushed before." “Hospitals 
Turning to Bold Marketing to Lure Patients and Stay in Business,” The Wall Street Journal, Sept. 11. 
1979, at 34, col. 3. See also Hospital Marketing Comes Out of the Closet, Mass. Hosp. Ass’n Monday Report 
1 (Oct. 8, 1979) (hospitals in Massachusetts beginning to admit they engage in marketing) (copy on file at 
Georgetown Law Journal).

30. Cf. V. Fuchs, supra note 24, at 94-95 (establishment of Medicare and Medicaid lead to demand for 
quality services with insensitivity to higher prices because cost passed to third-party).

Hospitals in rural areas function essentially as monopolies because high 
construction costs and the limited pool of potential patients rule out new 
competitors. A single provider usually dominates the supply curve and often 
achieves economies of scale by expanding.28 Such a hospital can support the 
initiation of new services regardless of the previous level of demand. In highly 
populated environments, on the other hand, rivalry concerning treatment of 
the urban ill often produces competitive conduct.29 The contest, however, is 
usually based not on price but on the relative sophistication of services and 
technology.30 Both patients and physicians, conditioned to demand the “best” 
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when health is at stake and third-party coverage is available, tend to prefer the 
more advanced and generally more costly alternative.31 Thus, unfettered 
bargain and exchange rarely govern the delivery of hospital services in either 
rural or urban settings.

Although both antitrust law and direct regulation purport to advance the 
public interest by altering the economic status quo, their ultimate goals are 
not necessarily identical. Antitrust seeks to restore competition by restructur
ing the market while theoretically preserving flexibility for market response to 
changing economic conditions.32 In contrast, direct regulation of the same 
problems relies on command and control to achieve its objectives. It thus 
reduces industry freedom to maneuver.33 Antitrust enforcement seeks to 
promote allocative efficiency;34 regulation often has goals other than efficien
cy.35 For example, one goal of the Planning Act is to secure “primary care 
services for medically underserved populations,”36 regardless of a possible 
negative effect on efficiency.

Although displacement of “normal” competitive behavior by CON may 
create uneasiness among the targets of regulation, it also stimulates their close 
attention to the regulatory process. Few providers of health services are 
enthusiastic about increasing government control, and many actively resist 
such intrusion into their business affairs. They are often ambivalent, however, 
about entry barriers. Because CON constraints apply only to those seeking to 
change position, providers satisfied with their market share or worried about 
new competitors find entry barriers compatible with self-interest. Established 
providers therefore have a strong incentive to participate in the planning 
process, whether or not they might prefer the market result as an abstract 
proposition.37 The Planning Act does not merely facilitate such participa
tion—it requires it.38 By permitting providers to engage directly in state-

31. See generally Havighurst & Blumstein, Coping with Quality/Cost Trade-Offs in Medical Care: The 
Role of PSROs, 70 Nw. U.L. Rev. 6, 20-28(1975).

32. See generally 1 P. Areeda & D Turner, Antitrust Law 7-8 (1978); L. Sullivan, Handbook 
of The Law of Antitrust 20-21 (1977).

33. See generally M. Bernstein, Regulating Business by Independent Commission (1955).
34. L. Sullivan, supra note 32, at 2-7. See Northern Pac. R.R. v. United States, 356 U.S. 1, 4 (1958) 

(“Sherman Act rests on premise that unrestrained interaction of competitive forces will yield the best 
allocation of our economic resources”).

35. See Gordon v. New York Stock Exch., Inc., 422 U.S. 659, 689 (1975) (“the sole aim of antitrust 
legislation is to protect competition, whereas the SEC must consider, in addition, the economic health of 
the investors, the exchanges, and the securities industry”).

36. 42 U.S.C. § 300k-2(l) (1976).
37. See Viadeck, Interest-Group Representation and the HSAs: Health Planning and Political Theory, 67 

Am. J. of Pub. Health 23, 23-28 (1977) (inclusion of providers on HSA will lead to representation of 
vested interests); cf. Altman, The Politics of Health Care Regulation: The Case of the National Health 
Planning and Resources Development Act, 2 J. Health Politics, Policy & L. 560, 560 (1978) (local 
planning agencies have embraced the task of health regulation more fully than expected). See also Enright, 
HSAs vs. Doctors: The War is On, Med. Economics, Oct. 30, 1978, at 102 (discussing ability of doctors 
and bureaucrats to work together in health planning).

38. The Planning Act specifies:

Since the [health care] provider is one of the most important participants in any health care 
delivery system, health policy must address the legitimate needs and concerns of the provider 
if it is to achieve meaningful results; and, thus, it is imperative that the provider be 
encouraged to play an active role in developing health policy at all levels.

42 U.S.C. § 300/-1(b)(3)(C) (1976).
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sanctioned anticompetitive conduct, the statute actually enhances the poten
tial for regulatory capture.

Because CON directly affects supply, a determination of need will 
inevitably influence the price and quality of competing resources.39 Although 
side effects of regulatory decisionmaking are well known, methodologies for 
structuring regulation to achieve coordinated objectives are not as well 
developed. In theory the incentives of each health regulatory device could 
advance the goals of the others.40 In practice, however, this coordination has 
not been achieved, largely because reforms have not encompassed the entire 
health industry. Rather, such reforms have been enacted piecemeal, with 
incomplete information and inadequate understanding of regulatory and 
competitive relationships. The result exacerbates the deficiencies of the 
system and creates its own pressures for reform. By ameliorating regulatory 
and market shortcomings, antitrust enforcement might alter this momentum 
toward further government control. Enforced competition in conjunction 
with regulation might well strike a balance that neither has been able to find 
alone.

39. If, for example, a CON program strictly limits the number of expensive machines, such as CAT 
scanners used for hospital in-patients, but the capacity of those scanners falls short of demand, physicians 
can circumvent CON by purchasing "fugitive” scanners for office use. Office of Technology 
Assessment, Congress of the United States, Policy Implications of the Completed 
Tomography (CT) Scanner 63-64 (1978). Physicians then can command an equivalent or even higher 
price for scans, without having to provide the support services available in a hospital setting.

40. Other regulatory controls have already modified providers’ responses to changes in the economic 
climate Licensure laws and Professional Standards Review Organizations (PSROs) for example, already 
purport to control quality in all states. See Miller, PSRO Data and Information: Disclosure to State Health 
Regulatory Agencies, 57 B.U. L. Rev. 245, 249-54 (1977) (Congress enacted PSRO Amendment to Social 
Security Act in attempt to promote effective, efficient, and economical delivery of health care services).

In some states, hospital charges are governed by rate regulation. See Conn. Stat. Ann. ch. 334A, 
§ 19-73(i) (West Supp. 1979) (hospital rate increase subject to approval, modification, or denial by 
commission); Md. Code Ann. art. 43, § 568U (Michie Supp. 1977) (Commission has power to review and 
approve reasonableness of rate increase requests). Mass. Gen. Laws Ann. ch. 176A, § A (West Supp. 
1979) (all rates of payments to hospitals to be approved in advance by rate-setting commission); Third- 
party payment has an impact on price in all the states. See generally Lewin, Somers & Somers, State Health 
Cost Regulation: Structure and Administration, 6 U. Tol. L. Rev. 647 (1975); Weiner, "Reasonable Cost” 
Reimbursement for Inpatient Hospital Services Under Medicare and Medicaid: The Emergence of Public 
Control, 3 Am. J. Law & Med. 1 (1977).

Each of these regulatory devices affects the functions of others. For example, nursing homes often 
threaten to go out of business when faced with a flat rate of reimbursement for their publicly assisted 
patients because price control influences the quantity and quality of a product that providers will place on 
the market. Similarly, because a PSRO “quality” standard increases or decreases the use of particular 
therapies, its effect should ultimately be reflected in either the price or the allocation of therapeutic 
alternatives. Thus, in areas where PSROs initiate programs requiring a second opinion, surgical specialists 
must either raise fees or practice medicine as well as surgery to maintain specific income levels.

41. Providers must constitute at least 40%, but no more than 49%, of the membership of each Health 

Structure of CON Decisionmaking

The Planning Act encourages public participation in the relatively complex 
CON decisionmaking process. Because it permits health care providers to 
help determine whether “need” exists for other providers’ proposals,41 the 
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Act invites anticompetitive behavior. The statute also gives providers an 
instrumental role in developing the standards by which their own CON 
applications will be judged.42 Although consumers must take part in the 
planning process,43 their actions do not affect their economic survival. Hence, 
the incentives for consumers to prevent anticompetitive behavior cannot 
match providers’ motivation to indulge in such maneuvering. The state, 
acting through the State Health Planning and Development Agency (State 
Agency), is the final arbiter of CON proposals,44 but the Planning Act 
requires the State Agency to defer to the views of consumers and providers in 
making its decisions.45

Systems Agency (HSA) governing body. 42 U.S.C. § 300Z-1 (b)(3)(C) (1976). HSAs review and recommend 
the advisability of all proposals for new institutional health services in their areas to the appropriate state 
health planning and development agency. Id. § 3OO/-2(f). Thus providers directly influence the disposition 
of their competitors’ CON proposals. The term “provider” includes health care professionals, institutions, 
and insurers, as well as fiduciaries of health care institutions, persons who receive more than 10% of their 
gross annual income from health-related sources, and immediate family members of providers. Id. 
§ 3OOn(3). Congress deliberately defined the term broadly. See S. Rep. No. 93, 93d Cong., 2d Sess. 46, 
reprinted in [1974] U.S. Code Cong. & Ad. News 7842, 7885 (provider influence to be “appropriately 
limited”).

42. HSAs are required to develop Health Systems Plans (HSPs), which set forth long range area health 
planning goals, as well as Annual Implementation Plans (AIPs), which establish priorities for implement
ing the HSPs. 42 U.S.C. §§ 3OO/-2(b)(2) to 3OOZ-2(b)(3) (1976).

43. The term "consumer” is not defined by the Act, except by exclusion from the “provider” category. 
A majority, but not more than 60%, of the members of HSA governing bodies must be individuals 
representing the area's social, economic, linguistic, and racial populations, as well as the geographic areas 
of the health service area and major purchasers of health care. 42 U.S.C. § 3OO/-l(b)(3)(C) (1976). In 1979, 
54% of all HSA board members were consumers, and, of the provider members, more than 75% were 
direct providers. S. Rf.p. No. 96, 96th Cong., 1st Sess. 35, reprinted in [1979] U.S. Code Cong. & Ad. 
News 2880, 2914.

44. Pursuant to agreement with the Governor, the State Agency is designated by the Secretary of HEW 
to perform health planning and development functions. 42 U.S.C. § 300m(b)(l) (1976).

45 One of the functions for the State Agency is to administer the state CON program, taking into 
consideration the recommendations of the HSAs. Id. § 300m-2(a)(4) to 3OOm-2(a)(5) (1976).

46. See, e.g., Havighurst, supra note 3, at 1148, 1103-85 (CONs unlikely to be “appreciably effective” in 
controlling costs; regulatory agencies pursue strategies hospitals would pursue through cartel if they 
could); Noll, The Consequences of Public Utility Regulation of Hospitals, in Controls on Health Care 
25, 40-41 (1975) (to finance subsidies and inefficiencies caused by regulation, prices likely to increase 
toward monopolistic level); Pauly, The Behavior of Non-Profit Hospital Monopolies: Alternative Models of 
the Hospital, in Regulating Health Facilities Construction, supra note 3, at 143 (monopoly 
practices to be expected if industry captures CON granting process); Posner, Certificates of Need for Health 
Care Facilities: A Dissenting View, in Regulating Health Facilities Construction, supra note 3, at 
116 (cartel theory of construction possibly relevant to health facilities).

47, Regulators are traditionally biased in favor of established providers rather than new entrants such as 
Health Maintenance Organizations (HMOs). HMOs are organizations that accept the contractural 
responsibility to deliver a broad range of health services to an enrolled group of persons for a fixed fee paid 
in advance. Health Maintenance Organizations: Hearings on HR. 5615 and H R. 11728 Before the 
Subcomm, on Public Health and Environment of the House Comm, on Interstate and Foreign Commerce, 
92d Cong., 2d Sess. 57 (1972) (statement of E. Richardson). These organizations bring health manpower, 
health facilities, and consumers together to meet health care needs, with particular emphasis on preventive 

Some observers predicted that CON legislation would accomplish little 
more than would a hospital that sought to maximize its own welfare through 
a cartel.46 Because the government would have to depend on the expertise and 
cooperation of existing providers, such observers reasoned, the health indus
try could dominate the regulatory process.47 Whatever the accuracy of these 
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predictions, it is not yet clear whether CON has been cost-effective or whether 
it improves market allocation.48 According to one early investigation, hospi
tals actually accelerated capital investment during the period when CON 
legislation was being enacted,49 presumably because they anticipated a 
chilling effect on permitted expenditures. Pre-implementation impact is, 
however, a unique event. Whatever anticipatory effect CON had on capital 
expenditures will not be duplicated as long as the legislation remains in effect. 
But should investment controls be repealed, a similar surge in capital 
expansion would probably take place as competitors scramble to put previ
ously thwarted projects into operation before unregulated supply becomes 
saturated. Another analysis of early data confirmed that CON failed to 
reduce the dollar volume of hospital investment, but it found significant 
alteration in the composition of capital expenditures.50 Instead of increasing 
the construction of new beds, hospitals shifted their investment into technolo
gy.51 Thus, assets per bed, rather than the total number of beds, increased.52

services. Id. Thus, when new entrants such as HMOs threaten the financial stability of existing institutions, 
they often experience difficulty gaining entry. See S. Rep. No. 96, 96th Cong., 1st Sess. 79-80, reprinted in 
[1979] U.S. Code Cong. & Ad. News 2880, 2958-59 (because HMOs compete with the fee-for-service 
organizations, provider-dominated HSAs often give “unobjective appraisals" to CON applications from 
HMOs). Thus, competition is reduced and existing providers are not stimulated by competition to be 
efficient.

48. At least one study indicates that the maldistribution of health resources remains unaffected by CON. 
See State of New York Legislative Commission on Expenditure Review, Program Audit Health Planning 
in New York State (January 3, 1977), reprinted in Health Resource Ad., U.S. Dept, of Health, Ed. 
& Welfare, 12 Health Planning Bibliography Servs., Certificate of Need Programs: A 
Review, Analysis, and Annotated Bibliography of the Research Literature 164 (1978) 
(health care delivery system not yet uniformly accessible).

49. Hellinger, The Effect of Certificate-of-Need Legislation on Hospital Investment, 13 Inquiry 187, 191 
(1976) (analyzing data from 1971 through 1973). Such stockpiling of supply has serious long-term 
ramifications. Bricks-and-mortar costs are only the initial expenses associated with expanding capacity; 
operating costs for a capital asset soon dwarf its acquisition price. The American Health Planning 
Association “conservatively” estimates that annual operating costs average 30% of capital costs. Am. 
Health Plan A. Second Report on 1978 Survey of Health Planning Agencies 16 (1979).

50. Salkever & Bice, The Impact of Certificate-of-Need Controls on Hospital Investment, 54 Milbank 
Memorial Fund Q./Health & Soc’y 185, 197 (1976).

51. Id.
52. Id. at 206.
53. More than $3.4 billion of the $12 billion in capital investment proposals reviewed during the 24- 

month period ending in August of 1978 were disapproved. Am. Health Plan A., supra note 49, at 1. 
Although the Association admitted that the operating costs saved as a result of these denials were “difficult 
to quantify,” it nonetheless estimated that they would exceed $10 billion over the next ten years. Id. See 
Bicknell & Walsh, Certification of Need: The Massachusetts Experience, 292 New England J. Med. 1054, 
1058 (1975) (magnitude of cost savings resulting from CON decisions “difficult to fix”).

The most recent studies of CON effectiveness, although descriptive rather 
than analytical, indicate that CON has in fact been “successful” as measured 
by the denial rate for proposed new institutional health services. Between 
1976 and 1978 more than one quarter of all proposed projects failed to win 
planning agency approval.53 One must be cautious, however, in drawing 
conclusions from this data. On the one hand, descriptive surveys may 
understate the impact of CON because the existence of entry barriers itself 
deters attempts to enter. The CON cycle is both expensive and time
consuming; providers are thus reluctant to engage in the process unless there 
is a good chance for a successful outcome. To the extent that CON 
requirements discourage potential entrants from initiating proposals for new 
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services, therefore, descriptive surveys understate the impact of CON. On the 
other hand, descriptive surveys may also overstate the impact of CON 
because providers have incentives to apply for determinations of need whether 
or not they plan to invest at a specific time. Providers are susceptible to the “if 
we don’t get it, they will” syndrome. Rather than seeking to acquire capacity 
per se, they seek to keep it out of the hands of competitors. To the extent that 
the system encourages applications simply to absorb permitted capacity, 
whatever the applicant's assessment of the desirability of expansion would 
have been in the absence of CON, descriptive surveys overstate the deterrent 
effect of CON.

Regardless of its effectiveness as a device to control costs or allocate 
resources, CON has great political significance. Government has used it to 
intervene dramatically in the health market, and regulators must do more 
than merely furnish a veneer of respectability for monopolistic practices 
dictated by institutional providers. Even if CON ultimately does little more 
than insulate the economic advantage of existing providers, that result should 
be achieved by an unbiased decisionmaking process. Unfortunately, the 
safeguards in the Planning Act are insufficient to prevent providers with 
regulatory power from using their official position to advance their private 
interests.54 Although many public participants involved in planning have the 
incentive—and all have the opportunity—to violate the spirit of the antitrust 
laws, the Act specifically immunizes this group from having to pay damages 
“under any law of the United States or any State.”55 Significantly, however, 
the statute does not immunize planning agency transactions from antitrust 
attack. Injunctive relief secured through antitrust litigation may thus prove 
useful in maintaining the integrity of the regulatory process.56

54. The Senate report indicates congressional concern that providers would unduly influence HSA 
operations. S. Rep. No. 1285, 93d Cong., 2d Sess. 46, reprinted in [1974] U.S. Code Cong. & Ad. News 
7842, 7886-87. Thus the Planning Act prohibits private funding of HSAs if the funds are derived from 
sources involved with the development, expansion, or support of health resources. 42 U.S.C. § 300Z-1 (a)(5) 
(1976) The Act also provides for consumer majorities on each HSA governing board, Id. § 3001- 
1(b)(3)(C), and State-wide Health Coordinating Councils (SHCCs), id. § 3OOm-3(b)( 1 )(B). The State 
Agency, rather than the HSA, is given the power to make actual determinations of need. Id. § 300m- 
2(a)(4). Nonetheless, these measures are insufficient to prevent providers from enhancing their economic 
status by officially influencing the regulatory process. See notes 80-93 infra and accompanying text 
(discussing provider influence on both adjudicatory and legislative HSA activities).

55. Health Planning and Resources Development Amendments of 1979, Pub. L. No. 96-79 § 110(d)(1), 
93 Stat. 603-04 (amending 42 U.S.C. § 300Z-1 (b)(4)(A)(ii) (1976)). The statute provides:

[N]o individual member of the governing body of a health systems agency . . . shall, by 
reason of his performance on behalf of the agency of any duty, function, or activity required 
of, or authorized to be undertaken by, the agency, be liable for the payment of damages under 
any law of the United States or any State . . . if he believed he was acting within the scope of 
his duty, function or activity . . . and . . . acted without gross negligence or malice.

When it so desires, Congress can be quite explicit about placing transactions entered pursuant to federal 
regulatory policy beyond antitrust challenge. See 49 U.S.C. § 1384 (1976), as amended by Airline 
Deregulation Act of 1978, Pub. L. No. 95-504, 530(a), 92 Stat. 1731 (providing that any person affected by 
certain orders issued under the statute be “relieved from the operation of the ‘antitrust laws’. . . insofar as 
may be necessary to enable such person to do anything authorized, required or approved by such order”); 
49 U.S.C.A. § 10706(a)(2)(A) (Supp. 1978) (immunizing from operation of antitrust laws parties 
participating in certain transactions authorized by Interstate Commerce Commission).

56. Moreover, damages can always be recovered against those who commit antitrust transgressions and
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The Planning Act requires both consumer and provider representation on 
two separate, but related, planning bodies, one focusing on local requirements 
and the other taking a statewide view of health needs. At the local level, a 
network of Health Systems Agencies (HSAs) contracts with the federal 
government to fulfill planning and development functions.* 57 The Statewide 
Health Coordinating Council (SHCC), which includes members appointed by 
the Governor, then integrates those functions for the state as a whole.58 
Finally, the State Agency, after considering consumer and provider concerns 
articulated by these groups,59 approves or denies specific CON applications.60 
These three organizations theoretically should balance consumer and provid
er interests, which usually value maintaining comprehensive area health 
systems over cost-effectiveness, against the state’s priorities, which might well 
emphasize cost control at the expense of optimal resource allocation. Federal 
health planning guidelines attempt to accommodate these competing values 
in a national frame of reference.61

are not protected by the statute. See U.S.C. § 300Z-1 (b)(4)(A)(ii) (1976) (member protected only if acting 
within scope of duty and without gross negligence or malice).

57. Id. § 3001-1. An HSA may be organized as a nonprofit private corporation, a public regional 
planning body, or a single unit of general local government. Id. § 300/-1(b)(1). As of February 1979, 178 of 
the 203 HSAs designated under the terms of the Planning Act were private nonprofit corporations, 21 were 
public regional planning bodies, and four were single units of local government. S. Rep. No. 96, 96th 
Cong., 1st Sess. 35, reprinted in [1979] U.S. Code Cong. & Ad. News 2880, 2914.

58. 42 U.S.C. § 300m (1976). SHCCs are composed of representatives from each HSA in the state plus 
such other persons, who are not to exceed 40% of the SHCC membership, appointed by the Governor. Id. 
§ 3OOm-3(b)(l). SHCCs vary greatly in size, ranging from 83 members in Massachusetts to 13 members in 
Wyoming. S. Rep. No. 96, 96th Cong., 1st Sess. 41, reprinted in [1979] U.S. Code Cong. & Ad. News 
2880, 2920.

59. 42 U.S.C. § 300m-2(a)(4) to 300m-2(a)(5) (1976). The State Agency must respond to HSA 
concerns, for if the agency’s decision is inconsistent with the applicable Health System Plan (HSP) or 
Annual Implementation Plan (AIP), it must provide the HSA with a detailed explanation. Id. § 300m- 
2(c). In addition, the Planning Act gives HSAs standing to appeal CON decisions that do not coincide with 
HSA recommendations. Id. § 3OOm-l(b)(13). Because the SHCC does not comment on individual 
applications, its influence on CON is more diffuse than that of the HSAs. Nonetheless, an SHCC’s views 
are influential. It works with the State Agency to produce the state health plan. Id. § 3OOm-3. Because 
HSPs must be considered by the State Agency in the course of CON deliberations, the SHCC can compel 
revisions in these HSPs. Id. § 3OOm-3(c)(2).

60. Id. § 300m-2(a)(5).
61. After consulting with the HSAs, State Agencies, and SHCCs, the Secretary of HEW issues planning 

guidelines. Id. § 300k-l. The regulations appearing at 42 C.F.R. § 121.201-.211 (1979) establish 
numerical standards for, inter alia, acute care hospital beds, cardiac catheterization units, and CAT 
scanners. Id. §§ 121.201, 121.208, 121.210.

62. 42 U.S.C. § 300/-2(b)(l) (1976).
63. Id. § 3OO/-2(b)(2).
64. Id.
65. In place of the original requirement for annual review, the 1979 Amendments substitute a minimum 

three-year reviewing cycle for HSPs. Health Planning and Resources Development Amendments of 1979, 
Pub. L. No. 96-79, § 115(i)(l)(A), 93 Stat. 610.

66. 42 U.S.C. § 300/-2(b)(3) (1976).

Because effective planning depends on accurate information, an HSA must 
first analyze and describe existing health resources.62 The Planning Act then 
requires HSAs to set goals in accordance with national guidelines for health 
planning policy.63 These goals are set forth in the Health Systems Plan 
(HSP),64 which the HSA must review and amend as necessary.65 Similarly, the 
HSA must devise, review, and amend an Annual Implementation Plan (AIP), 
which sets priorities for achieving its HSP objectives.66 These activities can be 
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characterized as legislative rather than adjudicatory because they establish 
general principles of policy and do not directly affect individual providers 
until subsequent proceedings apply those policies. In a departure from the 
“pure planning” theory of prior federal legislation,67 HSAs also exercise 
power of a more adjudicatory nature in furtherance of their planning goals.68 
For example, HSAs directly award institutional providers the construction 
grants, loans, loan guarantees, and interest subsidies that formerly were 
administered by the states under the Hill-Burton Act.69 They also allocate 
other federal funds for the development, support, or expansion of area health 
facilities.70

In addition, HSAs wield important political influence over the CON 
process. The State Agency must consider an HSA’s recommendations on the 
advisability of all new institutional health services in its area.71 The Agency

67. For a discussion of the history of prior “voluntary” health planning efforts, see Gottlieb, A Brief 
History of Health Planning in the United States, in Regulating Health Facilities Construction, 
supra note 3, at 7. See also S. Rep. No. 1285, 93d Cong., 2d Sess. 4, reprinted in [1974] U.S. Code Cong. 
Ad. News 7842, 7845-66 (review of prior health legislation).

68. Justice Holmes formulated the classic distinction between legislation and adjudication in Bi-Metallic 
Investment Co. v. State Bd. of Equalization, 239 U.S. 441 (1915). He observed that individuals had a right 
to a hearing when “[a] relatively small number of persons was concerned, who were exceptionally affected, 
in each case upon individual grounds . . . .” Id. at 446. Similarly, in United States v. Florida East Coast 
R.R . 410 U.S 224 (1973), the Court recognized that "the line dividing them [rulemaking and 
adjudication] may not always be a bright one, . . but distinguished between “proceedings for the 
purpose of promulgating policy-type rules or standards, on the one hand, and proceedings designed to 
adjudicate disputed facts in particular cases on the other.” Id. at 245. The Court has recently labeled the 
latter kind of administrative proceedings “quasi-judicial.” Vermont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council, Inc., 435 U.S. 519, 542 (1978); cf. 5 U.S.C. § 558(c) (1976) (license 
application procedures under APA).

69. Hospital Survey and Construction Act, ch. 958, 60 Stat. 1040 (1946). See generally Rose, Legislative 
Developments in Providing Free Hospital Services to the Poor, 8 Clearinghouse Rev. 720 (1975) 
(examining integration of Hill-Burton Act with National Health Planning and Resources Development 
Act of 1974).

70. 42 U.S.C. § 300/-2(c)(3) (1976). HSAs can make grants from federal funds for development of 
projects to fulfill HSP objectives. Id. HSAs also are authorized to approve or disapprove proposed area use 
of federal funds that are appropriated for development, expansion, or support of health resources under the 
Planning Act, the Community Mental Health Centers Act, the Drug Abuse Office and Treatment Act, and 
the Comprehensive Alcohol Abuse and Alcoholism Prevention Treatment and Rehabilitative Act of 1970. 
Id. § 3OOZ-2(e)( 1 )(A). If an HSA disapproves a proposed use of federal funds in its area, the Secretary of 
HEW can overrule the decision after giving the State Agency opportunity to comment upon it. Id. § 3001- 
2(e)(2). By implication, the Secretary cannot reverse an HSA’s approval of federal funds if it conforms to 
statutory requirements.

71. Id. § 300/-2(f). In addition to reviewing CONs, HSAs also review initial capital expenditures under 
section 1122 of the Social Security Act of 1972. Id. § 1320a-1. Section 1122 review is an optional program, 
effective in thirty-three states as of January, 1979, which enables participating states to reinforce their 
CON decisions with federal sanctions. See Bureau of Health Planning, U.S. Dept, of Health, 
Education & Welfare, Programs in the States (1979), reprinted in [1979] U.S. Code Cong. & Ad. 
News 2880, 2921 (table showing status of CON and § 1122 programs in states as of January 1979). If the 
State Agency recommends and the Secretary of HEW finds, pursuant to section 1122 review, that a 
proposed capital expenditure is unwarranted, then the interest, depreciation, and return on equity 
attributable to that project will not be reimbursed under the Medicare, Medicaid, and Maternal and Child 
Health programs. 42 U.S.C. § 1320a-1(d) (1976).

Theoretically, the State Agency should reach similar conclusions about the advisability of a particular 
project in making the CON decision and the section 1122 capital expenditure recommendation. The issues 
in both determinations are similar and the criteria and procedures by which each proposal is evaluated are 
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must justify to the HSA any decisions that are inconsistent with the goals of 
the HSA’s relevant HSP or the priorities of its applicable AIP.* 72 Moreover, 
the Planning Act specifically grants an HSA standing to appeal a CON 
decision made contrary to its advice.73 The State Agency cannot afford to 
adopt a cavalier attitude toward HSA decisions because HSAs are often 
aggressive and persistent in pursuing their recommendations when they have 
been overruled.74

virtually identical. Thus, HSA input will be the same in each case. Accordingly, a State Agency favorably 
deciding a CON application would be unlikely to advise the Secretary of HEW that the capital expenditure 
associated with the project would be unwarranted. Although the Secretary can ignore a negative 
recommendation from a State Agency and refuse to impose reimbursement sanctions, section 1122 
sanctions cannot be imposed if the Agency has recommended capital expenditure approval. See id. 
§ 1320a-1 (d)(2) (Secretary cannot exclude expenses related to any capital expenditure if such exclusion 
would impede effective organization and delivery of health services).

The Planning Act also requires each HSA to review the appropriateness of existing health services in its 
area and report its recommendations to the State Agency. Id. § 3OO/-2(g). The State Agency is not required 
to do anything more than make public its findings with respect to the appropriateness of existing services. 
Therefore, for the purposes of this article, this HSA function is not considered to have the same intensity of 
adjudicatory impact as CON and federal funding review.

72. Id. § 3OOm-2(c).
73. See id. § 3OOm-l(b)(13) (granting standing to HSAs for administrative appeals); Pub. L. No. 96-79, 

§ 116(d)(3)(E), 93 Stat. 612 (1979) (granting to HSAs and any persons adversely affected by a State 
Agency’s final decision standing to obtain judicial review of CON decisions after completion of 
administrative review).

74. See Mid-South Medical Center Council-HSA v. Tennessee Health Facilities Comm'n, Chancery 
Court, Davidson County, Part III, Nashville, Tenn., July 25, 1979, at 4 (HSA has standing to petition for 
review of CON decision issued contrary to HSA’s recommendation).

75. See 42 U.S.C. § 3OOm-3(c)(l) to 3OOm-3(c)(2) (1976) (comments reported to Secretary of HEW).
76. Id. § 3OOm-3(c)(2)(A).
77. Id.
78. Id. § 300m-3(c)(2)(B).
79. Id. § 300m-3(c)(5).
80. Cf. Viadeck, supra note 37, at 26 (HSAs promote desires of consumer and powerful provider interest

The Statewide Health Coordinating Council (SHCC) has a less immediate 
impact on individual determinations of need because it does not review 
individual CON applications. Nonetheless, in annually reviewing and com
menting upon all HSPs and AIPs, the SHCC significantly influences the 
legislative aspects of the process.75 It also prepares and revises the State 
Health Plan, which integrates planning objectives for the entire state.76 
Furthermore, to assure that all the HSPs are coordinated with the master 
plan, the SHCC may require any HSA to revise its HSP.77 Finally, before 
recommending approval or disapproval of the State Health Plan, the SHCC 
must conduct public hearings.78 In addition to making such specific recom
mendations, the SHCC advises the State Agency generally.79 Thus, its 
members can enhance their interests in many subtle ways while fulfilling their 
advisory duties.

The Planning Act forces consumers and providers to reach a consensus on 
the future of area health resources in the course of planning agency activity. 
That consensus, manifested legislatively in the HSP, the AIP, and the State 
Health Plan, and more adjudicatively in CON recommendations and alloca
tions of federal funds, will almost inevitably be the product of compromise. 
This compromise is more likely to represent a trade-off between various 
provider interests, however, than a true reconciliation of consumer and 
provider preferences.80 Although consumers possess power on these bodies 
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and are interested in planning, their incentives to devote effort to the planning 
process simply do not match those of providers. Because providers are acutely 
aware that planning guidelines and priorities can be as crucial to their 
economic survival as the specific votes on their CON or federal funding 
proposals, they are willing to spend substantial time, energy, and resources in 
furthering their interests.81

groups).
81 Unless one assumes that CON applicants exercise a level of self-restraint coinciding exactly with the 

State Agency’s assessment of the public interest, or that the state is indifferent to restraining supply, not all 
CON applications will be successful. CONs are therefore a scarce commodity, and competition to obtain a 
CON can be a life-or-death struggle for an institution. The credibility, and indeed the validity, of an 
individual determination of need depends in large measure on the extent to which it conforms to the 
relevant HSP and AIP. The more radically a decision departs from the policies articulated in those plans, 
the more vulnerable it becomes to political or legal challenge. See Pub. L. No. 96-79, § 116(d)(3)(E), 93 
Stat. 612 (1979) (State Agency’s decision must be affirmed upon judicial review unless found arbitrary or 
capricious or not made in compliance with law).

82. See Marmor & Marone, HSAs and the Representation of Consumer Interests: Conceptual Issues and 
Litigation Problems, 4 Health Project Lib. Bull. 117, 122 (1979) (consumers have “much less ... at 
stake").

83. Cf. Marmor, Consumer Representation: Beneath the Consensus, Many Difficulties, Trustee Apr. 
1976, at 37-40 (describing consumer representation problems in governing hospitals).

84. Notwithstanding providers’ technical minority status, the Senate Report on the 1979 Amendments 
specifically refers to the HSAs as “provider dominated.” S. Rep. No. 96, 96th Cong., 1st Sess. 79-80, 
reprinted in [1979] U.S. Code Cong. & Ad. News 2880, 2958-59.

85. 42 U.S.C. § 800/-1 (b)(3)(C)(ii) (1976).

Unlike providers, consumers do not depend on the outcome of CON 
decisions for their livelihood. They therefore have less reason to become 
intimately involved in the drafting of planning guidelines and priorities.82 If 
consumers find themselves constrained by HSP and AIP provisions that do 
not coincide with their perception of the public interest when specific CON 
proposals come up for review, it will ordinarily be too late to suggest 
amendments. Even when consumers participate fully in devising HSPs and 
AIPs, moreover, they represent diverse and fragmented groups that are 
unlikely to promote unified views.83 The interest of consumer members of 
HSA boards in planning is apt to diminish once their objectives have been 
addressed because they are ordinarily elected by specific constituencies with 
narrowly defined concerns. Labor unions and recipients of federally funded 
medical services, for example, often seek consumer seats on HSAs. Mental 
health advocates as well as patients with end-stage renal disease undoubtedly 
also believe that their views should be represented on HSAs. Because these 
groups have little in common with one another and have few financial 
resources in comparison to providers, organizing them into an effective voting 
coalition is exceedingly difficult without sophisticated and skillful leadership. 
Moreover, because their expertise on health care tends to be more limited 
than that of their provider counterparts, these consumer groups will be 
dominated easily by industry “experts” on issues that do not fall within their 
areas of special interest.84

Provider members of HSAs and SHCCs also represent many different 
constituencies, including hospitals, physicians, nursing homes, allied health 
professionals, and health insurers.85 Despite the potential for antagonism, 
however, they have the political experience to promote their joint interests 
rather than to risk stalemate by holding out for individual self-interest. 



1980] Antitrust and CONs 887

Providers usually have more to gain in the long run from collusive competi
tion than from opposing one another directly for a short-term advantage. 
Despite their numerical minority status, moreover, providers often constitute 
a quorum majority because they usually attend HSA meetings more diligently 
than their consumer counterparts.86 For all these reasons, the congressional 
decision to reserve from fifty to sixty percent of HSA board memberships for 
consumers has not effectively checked provider capture of HSA activity.

Without the direct link to regulation embodied in the Planning Act it 
would be difficult to secure public participation in planning. Although 
consumer and provider representatives are not paid for their work as HSA 
and SHCC members, their influence over the CON process makes voluntary 
participation attractive. Providers with institutional affiliations face constant 
temptation to manipulate determinations of need in their favor, and they have 
many opportunities to implement anticompetitive strategies. These range 
from ensuring that planning guidelines reflect their interests, to persuading 
fellow HSA members to reject CON proposals that threaten competitive 
injury. The Planning Act does not prohibit such activity, and the regulations 
merely direct that HSA by-laws contain provisions to “preclude the use of 
membership ... for purposes which are, or give the appearance of being, 
motivated by private gain on the part of any individual.”87 Unfortunately, no 
more precise definition of proscribed conduct is set forth. Even more 
disappointing, the regulations provide neither enforcement mechanisms nor 
sanctions for violations. Neither the Planning Act nor the regulations, then, 
are likely to deter providers from yielding to the corrupting influences of 
power.

Providers with institutional ties often become intensely involved in lobby
ing their colleagues when issues that will affect them directly must be 
decided.88 As currently worded, the regulation is virtually useless to prevent 
conflicts of interest from tainting these proceedings.89 Thus, when representa
tives of institutional providers or their rivals seek CON approval or federal 
planning and development funds, affected members often take an active role 
in deliberations notwithstanding the regulations. Clearly, however, those 
persons with a pecuniary interest in administrative proceedings should be 
disqualified from adjudicating them.90 When the rights of specific institutions

86. See Marmor & Monroe, supra note 82, at 119 (providers “far more likely" to pay costs of attending 
HSA meetings).

87. 42 C.F.R. § 122.104(b)(l)(ix) (1979).
88. CON proposals for HMOs have stimulated particularly intense opposition from the fee-for-service 

competitors on HSA governing boards. See S. Rep. No. 96, 96th Cong., 1st Sess. 56, reprinted in [1979] 
U.S. Code Cong. 4 Ad. News 2880, 2958-59 (HMO development handicapped by planning process that 
protects status quo).

89. The bylaws for the HSA serving greater Boston, for example, provide:

In the event that any member of the Board of Directors shall become aware that any activity 
or transition . . . may involve either any actual or potential private pecuniary gain or other 
direct personal interest, to him, ... he shall refrain from voting and from other participation 
in such transaction or activity unless and until the Board may vote that such restraint is not 
necessary to the best interest of the corporation.

Revised By-laws of Health Planning Council for Greater Boston, Inc., art. 5, S.C., p.4 (emphasis added) 
(copy on file at Georgetown Law Journal).

90. Gibson v. Berryhill, 411 U.S. 564, 579 (1973); cf. K. Davis, Administrative Law Text 250 (3d 
ed. 1977) (when personal gain or loss possible, judge disqualified from exercising judicial function). 



888 The Georgetown Law Journal [Vol. 68:873

are directly at stake, unbiased decisionmaking is essential to the integrity of 
the regulatory process. When providers are developing planning guidelines 
and priorities rather than adjudicating, however, conflicts of interest are more 
diffuse. Because HSA and SHCC members can manipulate criteria and 
priorities to strengthen their competitive position, agency independence may 
still be compromised. Congress was nonetheless willing to pay that price to 
secure provider cooperation in planning. Unlike biased adjudication, more
over, provider manipulation of legislative guidelines and priorities does not 
impermissibly affront principles of administrative fairness.

Although the 1979 Amendments to the Planning Act were designed to 
preclude HSA members from voting on matters in which they have a financial 
or fiduciary interest,91 the statute does not specify whether they may 
participate in the deliberations that precede adjudication of these matters. 
Improperly using official influence to affect the outcome of adjudicatory 
issues, however, poses as great a threat to agency integrity as does casting a 
vote. A conflict of interest provision proposed in the Senate but not enacted 
would have prohibited HSA member participation in matters “regarding any 
person, institution, organization or other entity with which he or she has or 
has had within the past three years any substantial direct or indirect 
employment, fiduciary, competitive, medical staff, or ownership or other 
financial interest.”92 This sweeping language evidenced a more realistic 
approach to regulatory bias in acknowledging that conflicts of interest occur 
not only when an HSA member’s interests are directly at stake, but also when 
a competitor’s proposal comes under review.93

91. Pub. L. No. 96-29, § 113(a), 93 Stat. 606.
92. S. 544, 96th Cong., 1st Sess. § 104(a) (1979).
93. The Senate Report, for example, noted that a physician HSA board member “has an interest in what 

equipment a hospital at which he does not practice obtains since it could affect his practice and his 
hospital.” S. Rep. No. 96, 96th Cong., 1st Sess. 56, reprinted in [1979] U.S. Code Cong. & Ad. News 
2880, 2935 (emphasis added).

When Congress enacted a limited definition of conflict of interest, it failed 
to recognize that misuse of official power involves promoting as well as voting 
private interests. The issue has not been foreclosed, however, by the narrow 
statutory definition. HSA members are not specifically prohibited from 
lobbying fellow representatives on matters that affect them directly, but their 
behavior could nonetheless violate antitrust laws. Biased trade regulation 
through CON decisionmaking can still be deterred if a conspiracy to violate 
the antitrust laws can be established. First, however, it must be determined 
whether the Planning Act impliedly repealed application of the Sherman and 
Clayton Acts to CON activity. The state action and Noerr-Pennington 
exceptions to the antitrust laws must also be considered to evaluate the extent 
to which they limit such an approach to deterring conflict of interest.

Implied Repeal

Federal regulatory statutes often seem to conflict with antitrust principles. 
When Congress is silent about whether the antitrust laws apply to a particular 
regulatory scheme, courts must decide whether the subsequent measure 
impliedly has repealed the antitrust laws with respect to challenged activity. 
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Courts generally have been reluctant to imply congressional intent to nullify 
the Sherman and Clayton Acts because “competition is our fundamental 
national economic policy . . . ,”94 The Supreme Court has explained that 
implied repeals of the antitrust laws are “strongly disfavored, and have only 
been found in cases of plain repugnancy between the antitrust and regulatory 
provisions.”95 When repugnancy is found, antitrust laws are displaced only to 
the extent necessary to permit the federal regulatory scheme to work.96 97

94. United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 372 (1963).
95. Id. at 350-51.
96. Silver v. New York Stock Exch., 373 U.S. 341, 357 (1963). See United States v. Nat'l Ass’n of Sec. 

Dealers, 422 U.S 694, 729-30 (1975) (exemption from antitrust laws implied under Investment Act of 1940 
to avoid conflict between SEC and antitrust laws in certain mutual fund transactions); Gordon v. New 
York Stock Exch., 422 U.S. 659, 682-91 (1975) (exchange rules establishing minimum brokerage 
commissions impliedly exempt from antitrust laws). Cf. Note, Antitrust and Regulated Industries: A 
Critique and Proposal for Reform of the Implied Immunity Doctrine, 56 Tex. L. Rev. 751, 794 (1979) 
(urging need for and value of scrutinizing interaction between regulators and antitrust defendants).

97. 466 F. Supp. 1301 (E.D. Mich. 1979).
98. Id. at 1312.
99. Id. at 1304.
100. Id. at 1305. The Director of the State Agency also recommended that the Secretary of HEW deny 

plaintiffs accompanying request for section 1122 review. Id. at 1305. See note 71 supra (description of 
§ 1122 review).

101. 466 F. Supp. at 1305-06.
102. Id. at 1306.
103. Id. at 1312.
104. Id. (quoting 124 Cong. Rec. Hl 1,963 (daily ed. Oct. 10, 1978)) (emphasis omitted).

Despite the Supreme Court’s restrictive approach to implied repeal, in the 
first reported opinion to consider antitrust claims against an HSA or a State 
Agency, Huron Valley Hospital, Inc. v. City of Pontiac,91 the district court 
decided that Congress did intend a partial repeal of the antitrust laws when it 
authorized state planning agencies.98 The plaintiff in Huron Valley was a 
nonprofit organization formed to build a new hospital in an area already 
served by defendant Pontiac General Hospital.99 Following the HSA’s 
negative recommendation, the Michigan Department of Health in its capacity 
as State Agency denied Huron Valley’s application for a determination of 
need.100 Six months later, the same HSA recommended approval of Pontiac 
General’s competing CON application.101 After the State Agency granted 
Pontiac General’s determination of need, the plaintiff filed a complaint 
against the successful applicant, the State Agency, the HSA, and others, 
alleging a conspiracy to exclude it from the hospital services market.102

Although the district court granted the defendants’ motion for summary 
judgment, its discussion of whether the Planning Act impliedly repealed 
application of the antitrust laws to planning agency activity is both superficial 
and inadequate. The court’s analysis depends heavily on remarks made by a 
Planning Act sponsor that appeared in the Congressional Record almost four 
years after passage of the statute.103 The sponsor, Representative Rogers, 
opined that Congress intended “HSA’s [sic] and providers who voluntarily 
work with them in carrying out the HSA’s statutory mandate . . . not [to] be 
subject to the antitrust laws.”104 His opinion, however, is at best revisionist 
legislative history. The legislative history leading up to the enactment of the 
Planning Act is in fact silent on the subject of antitrust. Moreover, the House 
Report on the 1979 Amendments, issued two months after Huron Valley was 
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decided, notes specifically that Congress did not address the application of the 
antitrust laws to planning agency activities when it enacted the statute.105 
Thus, Huron Valley's assertion that the legislative history “unequivocably 
supports defendants’ contention that state regulation of health care facilities is 
explicitly exempted from the reach of the antitrust laws”106 * is simply wrong.

105 H R. Rep. No. 190, 96th Cong., 1st Sess. 51 (1979).
106. 466 F. Supp. at 1312.
107. [1980] 1 Trade Reg. Rep. (CCH) t| 63,072, 77,317 (W.D. Mo. Nov. 2, 1979).
108. Because Blue Cross pays hospital costs directly, a hospital must enter into a participating Member 

Contract to be reimbursed for services it renders to Blue Cross subscribers. See generally S. Law, Blue 
Cross: What Went Wrong? 9 (1974).

109. [1980] 1 Trade Reg. Rep. (CCH) at 77,325.
110. Id; see notes 128-86 infra (discussing state action).
Ill [1980] 1 Trade Reg. Rep. (CCH) at 77,325.
112. Id. at 77,323.
113. The court ruled that “Congress intended that action taken pursuant to the Act and clearly within 

the scope of the Act would be exempt from application of the antitrust laws.” Id. at 77,325.
When Congress enacted the Planning Act, it considered, but rejected, extending the policy of section 

1122 decisions to private health insurers. Conf. Rep. No. 1640, 93d Cong., 2d Sess. 78, reprinted in [1974] 
U.S. Code Cong. & Ad. News 7842, 7987. National Gerimedical tried to justify Congress’ failure to 
immunize insurance transactions that are tied to CON determinations when it passed the Planning Act. 
The court pointed out that prior to the 1979 Supreme Court decision in Group Life & Health Ins. Co. v. 
Royal Drug Co., 440 U.S. 205 (1979), the exemption for “the business of insurance" in the McCarran- 
Ferguson Act, 15 U.S.C. 1012 (1976), would presumably have protected the activity from antitrust 
challenge. [1980] 1 Trade Reg. Rep. (CCH) f 63,072 at 77,319. Group Life held, however, that the 
McCarran-Ferguson Act did not protect Blue Shield contracts with participating pharmacists from the 
antitrust laws. 440 U.S. at 211. The court in National Gerimedical found Group Life controlling and held 
that Blue Cross’ contracts with participating hospitals could not be distinguished. [1980] 1 Trade Reg. 
Rep. (CCH) at 77,321.

114. 42 U.S.C. § 3OOZ-2(c)(l) (1976).

The Huron Valley court is not alone, however, in ruling that Congress 
impliedly repealed application of the antitrust laws to planning agency 
activity. In National Gerimedical Hospital and Gerontology Center v. Blue 
Cross of Kansas City,wi the plaintiff hospital, which had never sought 
planning agency review, challenged Blue Cross’ refusal to enter into par
ticipating “Member Contracts” with facilities that had not received HSA 
approval of need.108 The court granted defendants’ motions for summary 
judgment, finding that “a clear repugnancy exists between the National 
Health Care [sic] Planning and Resource[s] Development Act and the 
antitrust laws.”109 The court in National Gerimedical explained that it did not 
rely on Huron Valley because state action was crucial to the outcome of that 
case,110 but concurred with Huron Valley's finding that the legislative history 
of the Planning Act demonstrated congressional intent to repeal the antitrust 
laws “at least partially.”111 National Gerimedical, however, went even further. 
Although the opinion noted that “[cjourts that have upheld claims of implied 
repeal have normally limited this repeal to the specific conduct challenged in 
that particular case,”112 it nonetheless gave the Act blanket immunity from 
the antitrust laws.113

Such a broad ruling is particularly inappropriate on the facts of the case. 
Although the Planning Act authorizes an HSA to seek the assistance of 
private entities in its health service area in implementing its HSP and AIP,114 
nowhere does the Act direct or even authorize private, third-party payors to 
incorporate HSA determinations into their reimbursement schemes. More
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over, there is no suggestion that cooperation between HSAs and private 
insurers is necessary for the Planning Act to function. There may be no 
antitrust violation under such an arrangement, but to foreclose the inquiry 
conflicts with the Supreme Court's restrictive approach to implied repeal. 
Invoking platitudes about the need for voluntary cooperation with the 
planning agency does not substitute for a searching investigation into whether 
antitrust immunity is necessary to make the regulatory scheme work.115

115. The court in National Gerimedical said that the statutory scheme "thus authorized and anticipated 
that the health service[s] agency established by its provisions would consult and work with private health 
care providers to attempt to achieve voluntary cooperation with the goals of the agency and of the Act.” 
[1980] 1 Trade Reg. Rep. (CCH) at 77,322.

116. Pub. L. No. 96-79, § 103(a), 93 Stat. 594-95(1979).
117. Id. § 103(b)(2)-(3), 93 Stat. 595.
118. Id. § 103(b)(2), 93 Stat. 595.
119. See Otter Tail Power Co. v. United States, 410 U.S. 366. 374-75 (1973) (Federal Power Act did not 

impliedly repeal antitrust laws); United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 350-51 (1963) 
(Bank Merger Act of 1960 not repugnant to Sherman and Clayton Acts).

Because the 1979 Amendments to the Planning Act were enacted less than 
a month before National Gerimedical was decided, neither that court nor the 
Huron Valley court considered the impact of these amendments on the 
question of implied repeal. The 1979 Amendments are, however, germane to 
the issue. They show that Congress, which said nothing about the relationship 
between competition and regulation when it enacted the Planning Act, now 
intends regulation to reinforce competition in health care when competition 
allocates supply in accordance with planning goals. The Amendments add 
“[t]he strengthening of competitive forces in the health services industry”116 
to the Planning Act’s list of national health priorities, but limit that goal to 
situations in which competition allocates supply consistently with planning 
guidelines.117 Similarly, the Amendments explicitly direct planning agencies 
to foster the effects of competition when competition appropriately allocates 
supply, but exclude inpatient health services from that mandate.118

These statutory references to competition do not necessarily indicate 
congressional ambivalence about the wisdom of regulating health care. 
Rather, they demonstrate sensitivity to regulatory overkill and rest on a belief 
that competition can play an important role in health care. Congress 
anticipates that in some circumstances the interplay between competition and 
regulation will produce better allocation of supply than either can achieve 
alone. As long as those circumstances do not include inpatient health services, 
however, the ability of planning agencies to strengthen competitive forces will 
be narrow in scope. There is thus little reason to believe that Congress 
intended the 1979 Amendments to substitute administrative for judicial 
enforcement of antitrust principles. It would be anomalous, moreover, if a 
statute designed to make use of competition were interpreted to invalidate the 
means to enforce it.

Even when agencies are specifically directed to consider the competitive 
effects of regulatory decisions, the Supreme Court has not automatically 
immunized those decisions from antitrust attack.119 Indeed, competition may 
be more important to stimulate efficient business practices in a regulated 
industry context than it would be in the absence of government control. This 
is particularly true when, as in the health industry, regulation is fragmented 
rather than pervasive. The Planning Act’s CON requirements apply only to 
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new institutional expenditures and services120 and to certain major medical 
equipment used for inpatients.121 Other segments of the health industry 
remain untouched by supply controls. Few states, moreover, regulate rates to 
protect against the monopoly profits—and inefficiencies—that entry barriers 
may facilitate.122

120. 42 U.S.C. § 300m-2(a)(4) (1976), as amended by Pub. L. No. 96-79, § 117(a), 93 Stat. 614(1979).
121. Pub. L. No. 96-79, § 117<e)( 1)(A)(ii), 93 Stat. 618 (1979) (amending 42 U.S.C. § 300m-2 (1976)). 

The 1979 Amendments added the requirement that major medical equipment not owned by or located in a 
health care facility, but used to provide inpatient services, be subject to CON requirements. Id.

122. Third-party reimbursement mechanisms can perform this function to some extent. See generally 
Weiner, supra note 17.

123. The House committee decided that the antitrust laws should not prohibit HSAs from acting within 
the scope of the Planning Act. H.R. Rep. No. 190, 96th Cong., 1st Sess. 54-56 (1979). It did not discuss 
whether provider representatives acting on matters involving a conflict of interest fell within that scope. 
Planning Act regulations assume that they do not. See 42 C.F.R. § 122.104(b)( 1 )(ix) (1979) (membership 
on HSAs not to be motivated by private gain).

124. Pub. L. No. 96-79, § 110(d)(1), 93 Stat. 603-04 (amending 42 U.S.C. § 3001-1 (b)(9)(A)(ii) (1976)).
125. See note 55 supra (discussing explicit immunity in Federal Aviation Act and Interstate Commerce 

Act).
126. See note 71 supra (discussing capital expenditure review pursuant to § 1122).
127. 317 U.S. 341 (1943); see note 169 infra and accompanying text (discussing application of Parker).

The House Report shows that Congress was aware of potential conflict 
between antitrust principles and planning agency activity when it considered 
the 1979 Amendments,123 yet the House amendment and the statute enacted 
are silent about antitrust. Although the new legislation broadens the section 
that grants immunity from the payment of damages,124 it fails to make 
antitrust laws inapplicable to planning agency activity. Had Congress in
tended to insulate CON from antitrust attack, it could have found precedent 
for explicitly establishing immunity.125 It therefore follows that although 
Congress wanted to relieve participants in the planning process from the 
threat of financial loss, it was unwilling to give complete antitrust immunity 
to CON transactions.

Implied immunity from antitrust laws may be appropriate in certain 
circumstances. For example, when the State Agency makes a section 1122 
decision126 127 and no state legislative action triggers the “state action” protection 
outlined in Parker v. Brown,'2'' that 1122 decision may be vulnerable to 
challenge unless the antitrust laws are held in abeyance. In this situation, 
implied repeal may be necessary to make the federal regulatory scheme work. 
Implied repeal will not be necessary, however, if the State Agency has made 
an identical CON decision because the state action doctrine will supply 
immunity. Thus, the correct approach to deciding whether the Planning Act 
impliedly repeals application of the antitrust laws to planning agency activity 
is to analyze each factual situation individually. Decisions such as National 
Gerimedical are misguided in finding support for blanket immunity. As the 
1979 Amendments make clear, Congress intended competition and regulation 
to complement one another in supply allocation. Therefore, the antitrust laws 
cannot have been totally abrogated with respect to CON. Repeal must be 
implied only if immunity is essential for the Planning Act to work in a specific 
factual circumstance. Antitrust enforcement activity directed to conspiracies 
involving official conflicts of interest should be tested by such a standard. If, 
however, the state action exemption or Noerr-Pennington immunity forecloses 
the issue, it is unnecessary to decide the question of implied repeal.
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State Action

In addition to deciding the issue of implied repeal, Huron Valley ruled that 
the actions of the HSA and the State Agency were “exempted from the 
antitrust laws under the ‘state action’ defense of Parker v. Brown.”m Because 
CON decisions inevitably restrain trade, analysis of the five Supreme Court 
cases128 129 that have shaped the state action doctrine is vital to understanding the 
function of antitrust litigation in this area. Such an analysis reveals that the 
decision in Huron Valley is correct with respect to the State Agency and 
probably correct with respect to the HSA.

128. 466 F. Supp. at 1311 (citing Parker v. Brown, 317 U.S. 341 (1943)). Much has been written about 
the extent to which the Supreme Court’s decision in Parker provides immunity from antitrust prosecution 
for anticompetitive activities taken under color of state law. See, e.g.. Handler, The Current Attack on the 
Parker v. Brown State Action Doctrine, 76 Cot UM. L. Rev. 1, 1 (1976) (Parker doctrine critical issue in 
antitrust today); Posner, The Proper Relationship Between State Regulation and the Antitrust Laws. 49 
N.Y.U. L. Rev. 693, 697-98 (1974) (Parker doctrine should be limited to greater extent than is today 
supposed); Verkuil, State Action. Due Process and Antitrust: Reflections on Parker v. Brown, 75 Colum. L. 
Rev. 328, 330 (1975) (Parker principles should establish clear area of state economic activity free from 
antitrust scrutiny).

129. In addition to Parker, the state action cases are: City of Lafayette v. Louisiana Power & Light Co., 
435 U.S. 389 (1978); Bates v. State Bar of Arizona, 433 U.S. 350 (1977); Cantor v. Detroit Edison Co., 428 
U.S. 579 (1976); Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

130. See 7 U.S.C. §§ 601-602 (1976) (current version of the Act).
131. Id. § 602. The statute also gave the Secretary power to issue orders directly if state economic 

regulation failed to achieve orderly market conditions. Id.
132. 42 U.S.C. § 300k(a)(l) (1976).
133. 317 U.S. 341, 348-49(1943).
134. California Agricultural Prorate Act of June 5, 1933, ch. 754, 1933 Cal. Stats.
135. 317 U.S. at 348-49.
136. Id. at 350, 368.

In deciding whether the Sherman Act rendered state economic regulation 
invalid in Parker, the Supreme Court confronted a combination of federal and 
state legislation governing the marketing of agricultural products. This 
legislation was somewhat similar to the legislative scheme currently regulat
ing capital investment in health care. The Agricultural Marketing Agreement 
Act of 1937130 authorized the Secretary of Agriculture to cooperate with state 
programs to limit the supply of certain products and establish “orderly 
marketing conditions for agricultural commodities in interstate com
merce.”131 Similarly, the Planning Act encourages the states to implement 
supply restrictions considered necessary to achieving the federal policy of 
“equal access to quality health care at a reasonable cost.”132 In both schemes, 
state economic regulation furthers articulated federal objectives as well as 
state interests.

In Parker, a local producer sought to enjoin the State of California from 
regulating the sale of raisins pursuant to a marketing plan initiated by his 
competitors.133 A California statute authorized the state to impose certain 
marketing restrictions if ten producers of a commodity made the appropriate 
showing of “need.”134 The plaintiff claimed that these restrictions violated the 
Sherman Act.135 The Supreme Court assumed that the plan would have 
violated the antitrust laws if it had been contrived by a conspiracy of private 
actors, but nonetheless declined to apply the Sherman Act because state 
action was involved.136 The Court decided that Congress did not intend the 
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Sherman Act to prohibit economic restraints imposed by a state sovereign as 
an act of government.137 Notwithstanding the involvement of private parties 
in initiating and then ratifying restrictions on the marketing of raisins, the 
Supreme Court held that the state action defense precluded an antitrust 
violation because the State of California had adopted and enforced those 
restrictions.138 * * The analogy to state regulation of supply in the health care 
industry is clear.

137 Id. at 350-52. Considerations of federalism reinforced the Court's deferential approach to the 
states’ exercise of their regulatory powers. See id. at 351 (courts cannot likely attribute to Congress 
unexpressed purpose to nullify state control); Verkuil, supra note 128, at 334 (discussing Parker principles).

138. 317 U.S. at 367-78.
139. See Note, Parker v. Brown: A Preemption Analysis, 84 Yale L.J. 1164, 1164-65 (1975) (Parker 

anomaly of giving state policy supremacy over conflicting federal policy has caused considerable confusion, 
and Court has yet to provide clear standards).

140. 421 U.S. 773 (1975).
141. Id. at 776.
142. Id. at 789-91.
143. Id. at 791.
144. Id. at 790-92.
145. 428 U.S. 579 (1976).
146. Id. at 598.
147. Id. at 591-94.
148. Id. at 598.

Parker gives no guidelines concerning the degree of state involvement 
required for state action immunity and fails to articulate fully the rationale for 
its holding.130 The state action doctrine received no further clarification by the 
Court until thirty-three years later in Goldfarb v. Virginia State Bar.'40 At 
issue in Goldfarb was the minimum fee schedule published by a county bar 
association and enforced by the Virginia State Bar, the body through which 
the Virginia Supreme Court regulated the practice of law.141 The Virgina 
Supreme Court did not require the Bar Association to issue fee schedules or 
oblige members of the Bar to obey them, but it did not object to their use.142 A 
unanimous Supreme Court ruled that as a threshold matter, anticompetitive 
conduct must be “compelled by direction of the State acting as sovereign” to 
enjoy state action immunity.143 The Court held, however, that the anticom
petitive effect of the schedules resulted from private, rather than state, action 
and refused to allow the Parker defense.144

Goldfarb has the virtue of unanimity, unlike the Court’s next state action 
decision a year later, Cantor v. Detroit Edison Co.145 In Cantor a divided court 
held that a privately-owned utility was not entitled to a Parker defense to a 
charge that its light bulb replacement program violated the Sherman Act, 
even though the Michigan Public Service Commission had approved the 
program.146 When Michigan began regulating electric utilities after the turn of 
the century, the utility company continued its practice of permitting custom
ers to exchange burned-out light bulbs for “free” new ones. The state itself 
had no independent interest in regulating the sale of light bulbs, but merely 
included the program in the tariff at the defendant’s request.147 The plurality 
opinion, written by Justice Stevens, held that although the defendant could 
not abandon its light bulb exchange without violating the state’s order, the 
Commission’s approval of the plan was not state action for Parker pur
poses.148 The utility had initiated the program without state prompting, and 
the Commission merely rubber-stamped its proposal without any substantive 
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review or desire to intervene in the light bulb market.149 The defendant 
therefore could not complain that it was “forced” to obey the state’s 
command. The plurality found nothing inconsistent in requiring a regulated 
utility to satisfy antitrust standards in its competitive business activities, while 
simultaneously forcing it to meet regulatory standards in the exercise of its 
monopoly powers.150

149. Id. at 584-85.
150. Id. at 596. This point is particularly relevant to CON because the 1979 Amendments to the 

Planning Act specifically contemplate that both regulation and competition will operate with respect to the 
supply of health facilities. See notes 116-22 supra and accompanying text (discussing 1979 Amendments).

151. 428 U.S. at 591. Justice Stevens' opinion took care to note that Parker's language “plainly limited 
the Court’s holding to official action taken by state officials.” Id. He counted thirteen references to state 
action in Parker, each of which carefully described official rather than private action “approved, 
supported, or even directed by the state.” Id. at 591 n.24.

152. 428 U.S. at 616 (Stewart, J., with Powell & Rehnquist, JJ., dissenting). Justice Stewart took the 
position that antitrust exemption for state action would be an empty formalism if it could be undercut by 
simply suing the private party who responded to a state’s command. Id. at 616-17 n.4. Stewart’s generally 
expansive view of Parker immunity is also evident in his dissent in City of Lafayette v. Louisiana Power & 
Light Co., 435 U.S. 389 (1978). Justice Stewart would have automatically extended immunity to the 
defendants in Lafayette because of their governmental status. Id. at 428-38 (Stewart. J., with White, 
Blackmun & Rehnquist, JJ., dissenting).

153. See Cantor v. Detroit Edison Co., 428 U.S. 579, 603-05 (1976) (Burger, C.J., concurring) (Goldfarb 
implies that private parties acting pursuant to commands may be entitled to immunity); Handler, Changing 
Trends in Antitrust Doctrines: An Unprecedented Supreme Court Term—1977, Tt Colum. L. Rev. 979, 
1011 (1977) (framing of the “threshold” Parker inquiry demonstrates that Parker not limited to suits 
against state officials).

154. 433 U.S. 350 (1977). Although the Court in Pates found the disciplinary rule to be exempt from 
antitrust laws, id. at 363, it held that application of the rule against appellants violated the first amendment. 
Id. at 384.

155. Id. at 353.
156. Id. at 359-62, 363.

In a section of the plurality opinion joined by Justices Brennan, White, and 
Marshall, Justice Stevens cast doubt on whether Parker, which only sought to 
enjoin official action, extended to protect private parties obeying a state’s 
command.151 Justice Stewart’s dissent noted that an interpretation of Parker 
that would limit its immunity to suits against state officials would “trivialize 
that case to the point of overruling it.”152 Because the plurality in Cantor 
found no state action, it did not face the issue of whether private parties acting 
pursuant to the command of the state are entitled to derivative Parker 
immunity. Justice Stewart’s dissent, however, is persuasive on this point. 
Although the Parker holding was directed to public officials alone, Goldfarb 
clearly implies that if state action had been present, lawyers who billed in 
accordance with minimum fee schedules would have been entitled to immu
nity.153 Substantial issues of fairness would be raised if official conduct were 
immunized while those who did no more than obey official commands were 
exposed to antitrust liability. Such a distinction would encourage resistance to 
regulation and weaken the state’s ability to compel obedience to its directives.

The Supreme Court further construed Parker a year later in Bates v. State 
Bar of Arizona.'54 Bates involved a claim that enforcement of an Arizona 
Supreme Court disciplinary rule prohibiting advertising by attorneys violated 
the Sherman Act.155 A unanimous Court, easily distinguishing Goldfarb and 
Cantor, found state action.156 The disciplinary rule was held to be “the 
affirmative command of the Arizona Supreme Court, . . .” which is the 
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"ultimate body wielding the State’s power over the practice of law . . . .”157 
Although the Arizona Supreme Court derived the disciplinary rule at issue 
from the American Bar Association’s Code of Professional Responsibility158 
and thus officially adopted a “private” proposal, the state court was deeply 
involved in setting and enforcing this particular disciplinary rule. The state 
did not simply acquiesce in a private anticompetitive proposal, but instead 
had a clearly articulated policy of regulating professional behavior that was 
advanced by the challenged rule. Further, an Arizona Supreme Court 
enforcement proceeding had triggered the Sherman Act complaint.159 For all 
of these reasons, state action was held to preclude the antitrust claim.

City of Lafayette v. Louisiana Power & Light Co.160 is the Supreme Court’s 
latest detailed exploration of Parker immunity. The opinion points up the 
continued disagreement among the Justices on certain fundamental aspects of 
the state action doctrine. In Lafayette, private electric utilities alleged that 
competing municipal utility systems had committed various antitrust offen
ses.161 The Parker issue in Lafayette was whether the cities should be entitled 
to a state action defense solely by virtue of their position as subordinate units 
of state government. A sharp division in the Court led to four separate 
opinions on the subject.162 The plurality concluded that Parker “exempts only 
anticompetitive conduct engaged in as an act of government by the State as 
sovereign, or, by its subdivisions, pursuant to state policy to displace 
competition with regulation or monopoly public service.”163

The plurality phrased broadly the standard for determining the requisite 
state mandate for protected activities. Such a mandate exists if it can be found 
“from the authority given a governmental entity to operate in a particular 
area, that the legislature contemplated the kind of action complained of.”164 
This standard is a far cry from Goldfarb's threshold requirement that 
anticompetitive conduct be “compelled by direction of the State acting as 
sovereign.”165 Analysis of the Court’s various opinions, however, demon-

157. Id. at 359-60.
158. Id. at 360; see ABA Code of Professional Responsibility DR 2-101(B) (a lawyer shall not 

advertise).
159. 433 U.S. at 356. Although the facts of Bates are somewhat similar to those of Goldfarb, the state 

supreme courts played different roles with respect to the disciplinary issues in question. In Bates the 
Arizona Supreme Court promulgated the challenged rule, id. at 361, but in Goldfarb the Virginia Supreme 
Court merely acquiesced in the bar association’s suggested fee schedules. 421 U.S. at 790-91.

160. 435 U.S. 389 (1978).
161. Id. at 391-92.
162. Justice Brennan, joined by Justices Marshall, Powell, and Stevens, wrote the plurality opinion. The 

Chief Justice and Justice Marshall each wrote a concurring opinion. Justice Stewart, joined by Justices 
White, Blackmun, and Rehnquist, dissented.

163. 435 U.S. at 413.
164. Id. at 415 (quoting City of Lafayette v. Louisiana Power & Light Co.. 532 F.2d 431, 434 (1976)).
165. 421 U.S. 773, 790 (1975). The Court in Lafayette, in contrast, states that its decision

means only that when the State itself has not directed or authorized an anticompetitive 
practice, the State’s subdivisions in exercising their delegated power must obey the antitrust 
laws. . . . Parker and its progeny make clear that a State properly may . . . direct or 
authorize its instrumentalities to act in a way which, if it did not reflect state policy, would be 
inconsistent with the antitrust laws.

435 U.S. at 416-17 (emphasis added). Authorization is clearly a lower threshold requirement for immunity
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strates that when an entity charged with an antitrust transgression has a close 
relationship to the state, sovereign direction to perform the challenged act 
need not be articulated explicitly for immunity to apply. Conversely, the more 
attenuated the defendant’s connection to the state, the more precisely a 
sovereign command must be stated before Parker will shield the practice.* 166 
Thus a city, because of its close ties to the state government, need only be 
“authorized” to engage in anticompetitive conduct. A state bar association, 
however, formed primarily to benefit its members but also performing 
regulatory functions, must be “compelled” to do so.

than is compulsion. Cf Handler, Antitrust—1978, 78 Colum. L. Rev. 1363, 1376 (1978) (noting 
contradiction between Goldfarb’s threshold requirement of compulsion for state action and Lafayette’s 
suggestion that state authorization sufficient).

The concurring opinions in Lafayette took a harder line toward conduct meriting Parker protection. In 
addition to agreeing with the plurality that a remand was appropriate to determine whether the challenged 
conduct resulted from the state’s desire to replace competition with regulation, both the Chief Justice and 
Justice Marshall would have inquired whether the implied exemption was necessary for the regulatory 
scheme to work. They would have granted exemption only to the minimum extent consistent with 
regulatory objectives. 435 U.S. at 417-18 (Marshall, J., concurring); id. at 425-26 (Burger, C.J., 
concurring). These standards are, of course, the ones applied when the related issue of implied repeal is 
raised.

The position of the dissenting justices was less complicated. They would have held that the defendants’ 
acts were entitled to Parker protection merely because the defendants were governmental bodies. 435 U.S. 
at 428-37 (Stewart, J., with White, Blackmun & Rehnquist, JJ , dissenting). The dissent sharply disagreed 
with the majority view that Parker’s rationale is limited to the acts of state legislatures. Id. at 429.

166. See Princeton Community Phone Book, Inc. v. Bate, 582 F.2d 706, 718-19 (3d Cir. 1978) (as 
relationship between state and defendant grows weaker, state’s command as to defendant's action must 
grow clearer to enjoy state action exemption).

167. See Note, The State Action Exemption and Antitrust Enforcement Under the Federal Trade 
Commission Act, 89 Harv. L. Rev. 715, 721 (1976) (when attacked for anticompetitive behavior, state or 
person acting at state’s direction should be allowed to raise defense of promoting public values at expense of 
competition).

168. See The Supreme Court, 1977 Term, 92 Harv. L. Rev. 57, 283-84 (1978) (private parties require 
strict supervision, but state instrumentalities generally do not).

This interpretation accords with the underlying reasons for granting 
antitrust immunity because concern about regulatory capture lies at the root 
of the Parker controversy. Only when anticompetitive activities are mandated 
by the state pursuant to regulatory policy can they be exempted from the 
antitrust laws. Although the state defines and oversees the public interest, its 
power is not unchecked.167 If the public does not like the result, it can express 
its displeasure at the polls. It is precisely because a city government is subject 
to electoral oversight that the anticompetitive practices of cities need only to 
be authorized. When the “governmental” unit is further removed from 
electoral recall, however, immunity can only be justified by a correspondingly 
greater degree of state direction and supervision.168

The extent to which Parker and its progeny immunize the full range of 
CON activity from the reach of the antitrust laws is not entirely clear. When a 
State Agency’s final determination of whether to permit capital investment is 
attacked as an impermissible restraint of trade, however, the analysis is 
relatively straightforward. If Parker immunizes anything, it protects an 
official agency decision made by the state in its capacity as sovereign, 
pursuant to clearly articulated federal and state economic regulatory policy. 
All CON statutes require State Agencies to control supply by permitting or 
denying specific proposals for new institutional health services. They advance 
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the Planning Act’s regulatory goals in the same manner as California’s 
agricultural marketing restrictions complemented federal objectives in Par
ker. As long as the State Agency continues to evaluate independently the 
merits of CON proposals and as long as those proposals reasonably further 
the state’s legitimate regulatory objectives,169 the Parker doctrine should 
preclude antitrust liability. Huron Valley thus correctly determined that the 
State Agency’s denial of the plaintiffs CON application and its approval of 
one for defendant Pontiac General Hospital were exempt from antitrust 
challenge.

169. The Supreme Court has made it clear that there are limits on a state’s ability to confer immunity on 
anticompetitive practices. As Parker itself stated, “a state does not give immunity to those who violate the 
Sherman Act by authorizing them to violate it, or by declaring that their action is lawful." 317 U.S. 341, 
351 (1943). See Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 395 (1951) (refusing to enforce 
state legislation that authorized resale price maintainance under which private parties rather than state set 
prices).

170. 428 U.S. 579, 592 (1976).
171. See notes 57-79 supra and accompanying text (discussing involvement of providers in CON).
172. The Planning Act does not require competing providers to be consulted with respect to CON 

applications, but state CON procedures may permit such consultation. The Planning Act does require state 
CON programs to permit any person adversely affected by a CON decision to obtain judicial review in an 
appropriate state court. Pub. L. No. 96-79, § 116(d)(E), 93 Stat. 612 (1979). See Donlan, Who Has 
Standing to Appeal CON Decisions?. 1978 Utah L. Rev. 155, 167 (statutes require that adverse effect be 
demonstrated before standing to appeal conferred).

173. As of February 9, 1979, 178 of the nation’s HSAs were organized as private nonprofit corporations.

Even though the Supreme Court has never squarely held that obedience to 
the state’s command entitles one to derivative Parker protection, it seems 
clear by analogy that a private party who does no more than comply with a 
State Agency CON decision should also share state action immunity. 
Otherwise, fear of potential treble damage liability would make health care 
institutions reluctant to propose new services. Furthermore, as Justice 
Stevens noted in Cantor's plurality opinion, it would be unjust to conclude 
that a private party had offended federal law merely by obeying a state 
command.170 Health care institutions, however, seldom merely “comply” 
with determinations of need. As was the case in Cantor and Parker, CON 
blends public and private decisionmaking and involves private actors from the 
outset.171 The regulated sector participates in formulating the criteria by 
which it will be ultimately constrained. Individual providers initiate and bear 
the burden of advocacy for their own CON applications. They may also be 
permitted to oppose the applications of their competitors.172 173 Health care 
institutions should ordinarily be protected, however, to the extent that they 
obey CON directives focused squarely on regulating the supply of health 
facilities. Although the plurality in Cantor suggested that there is no 
unfairness in withholding Parker immunity when the option to engage in 
challenged activity lies primarily with the private party, a provider’s initiation 
of its own CON application should not be determinative. The important 
questions are whether the state’s action reasonably furthered its regulatory 
goals and whether unbiased state officials actively considered the particular 
proposal. When those questions are answered affirmatively, state action 
immunity should attach to compliance activities as a matter of course.

HSA activities pose a far more difficult analytical problem from the 
perspective of Parker. First, HSAs need not be “governmental” bodies at all. 
In fact, most are organized as private nonprofit corporations.171 The Planning 
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Act also permits public regional planning bodies and local government units 
to function as HSAs,174 but their ties to state government are no guarantee 
that Lafayette's requirements for state action will be satisfied.175 If, as is 
usually the case, the HSA is a private entity, its official relationship with the 
state may be ambiguous. Although the Governor of the state will ordinarily 
set the boundary for the area that the HSA will serve,176 the HSA’s official 
functions are prescribed by federal law.177

S. Rep. No. 96, 96th Cong., 1st Sess. 35, reprinted in [1979] Code Cong. & Ad. News 2880, 2914.
174. 42 U.S.C. §§ 300/-1(b)(1)(B) to 300/-1(b)(1)(C)(1976).
175. There is no requirement that public regional planning bodies or units of general local government 

designated as HSAs be authorized by state law to carry out CON functions. See id. (requirements for 
HSAs).

176. Id. §§ 3OO/(b)(2) to 3001(b)(3).
177. Id. § 300/-2.
178. See id. § 300/-2(f). For a case raising analogous issues about state compulsion when the facilities of 

one of the only two hospitals in a county were to be leased to the other, see City of Fairfax v. Fairfax Hosp. 
Ass’n, 562 F.2d 280 (4th Cir. 1977).

179. See Mass. Determination of Need Regs., § 17.2 (1976) (prospective CON applicants required to 
seek advice from appropriate HSA).

180. Mich. Comp. Laws § 331.456, sec. 6(b) (1973).
181. Cf. Simon v. Cameron, 337 F. Supp. 1380, 1381-83 (C D. Cal. 1970) (delegation of licensing 

authority to voluntary Planning Agency proper and constitutional when legislature has provided adequate 
standards and close contacts with state maintained).

The Planning Act requires federally funded HSAs to participate in the 
state CON process,178 but state CON legislation need not compel or even 
authorize HSA input. If state CON legislation does require such input in 
language more or less tracking the directives of the Planning Act, state action 
immunity for CON recommendations, as well as for planning guidelines and 
priorities, should follow from Parker. The HSA’s situation in this case 
corresponds to that of the State Agency, and thus the state action analysis 
would be identical.

The Parker question is more difficult to answer when the state CON statute 
is silent with respect to HSAs or to their precise contributions to determina
tions of need. In such a case, the HSA could become involved in CON on the 
strength of regulation, executive order, or memorandum of agreement rather 
than at the behest of a statutory command.179 The Michigan statute involved 
in Huron Valley, for example, is a hybrid. It neither specifically refers to 
HSAs nor requires them to issue guidelines and priorities. It does, however, 
direct the State Agency to obtain CON recommendations from “those local 
or regional . . . planning agencies designated by the office of comprehensive 
state health planning.”180 This requirement can be interpreted to bring the 
HSA recommendation that was challenged in Huron Valley under the 
protection of Parker.

If there were no oversight of HSA activity at the State Agency level and the 
HSA decision on entry barriers were the final one, it would be virtually 
impossible, in the absence of statutory direction, to justify granting Parker 
protection to HSA activity. The state cannot simply assign its regulatory 
function to a private corporation and retire from the arena. Unless active state 
supervision or adequate standards to guide decision were present, an uncon
stitutional delegation of legislative authority could well result.181 It follows 
that no state action immunity would attach. Similarly, because the state plays 
no role in an HSA’s allocation of federal planning and development funds, 
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there should be no Parker protection for such activity. The federal govern
ment specifies the HSA’s duties with respect to federal funding proposals.182 
Only if the HSA disapproves a proposed use and the rejected applicant 
appeals to the Secretary of HEW for review does the State Agency have a 
function, and that function is limited to commenting on the HSA’s deci
sion.183 Because there is no state action to trigger Parker protection, state 
action immunity cannot apply when an HSA’s funding decisions are alleged 
to restrain trade.184

182. 42 U.S.C. § 300/-2(e) (1976).
183. Id. § 3OOL2(e)(2).
184. Implied repeal may, however, provide immunity because Congressional intent in appropriating 

planning and development funds might otherwise be frustrated.
185. Id. §§ 300m-2(a)(4)(B) to 3OO-2(a)(5).
186. Id. § 300m-2(c).

The state does play an active role, however, in an HSA’s CON recommen
dations. Because the actual imposition of entry barriers takes place at the 
State Agency level, there is less need for explicit legislative direction of HSA 
activity in order to trigger Parker protection. Provider membership on HSAs 
increases the possibility of regulatory capture, but the state technically has the 
power to ignore HSA recommendations in determining need.185 Similarly, 
although the State Agency must take HSA guidelines and priorities into 
account in deciding CON proposals, it is not bound by them.186 Even though a 
State Agency does not have the attributes of sovereignty possessed by a 
legislature or a state supreme court, it performs CON functions pursuant to 
direct statutory command. The Bates analysis thus suggests that state 
supervision over HSA recommendations, guidelines, and priorities may 
compensate for an absence of legislative command to provide Parker protec
tion to those HSA activities.

Nonetheless, because the degrees of state action vary with the stage of the 
CON process and with an individual state’s statutory scheme, Parker 
immunity will not offer blanket protection to providers. The intricate 
interplay between state and federal governments in CON further complicates 
the scope of the Parker doctrine. Parker protects only the category of state 
action that Congress intended to remove from the reach of the antitrust laws. 
Thus, Congress could limit state action immunity for CON in the future by 
following the course it took in the 1979 Amendments and further clarifying 
the relationship between CON and antitrust. Providers not protected by 
Parker under current law, however, can also look to the Noerr-Pennington 
doctrine for immunity from the antitrust laws.

Noerr-Pennington Immunity

Established providers have much to gain by discrediting competing 
proposals for institutional health services. For example, teaching hospitals 
often have strong reputations as tertiary care centers and do not wish to be 
foreclosed from acquiring the latest medical technology. Thus, they may view 
with alarm the proposals of other institutions to purchase sophisticated 
equipment. Similarly, many fee-for-service providers have been hostile to 
alternative forms of health care delivery and have resisted the development of 
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health maintenance organizations (HMOs).187 Whether or not they are 
already represented on HSA governing boards, individual institutions are also 
interested in promoting their own CON and federal funding proposals. These 
efforts to manipulate the regulatory process could be viewed as either 
attempts to monopolize or as conspiracies in restraint of trade.

187. See note 47 supra (describing resisitance to HMOs).
188. 42 U.S.C. § 300/-2(b)(2) (1976).
189. Id. § 300m-3(c)(2)(B).
190. See Pub. L. No. 96-79, § 116(d)(3), 93 Stat. 116 (1976) (providing judicial review to any person 

"adversely affected” by a CON decision).
191. The major Supreme Court cases developing this doctrine are: California Motor Transport Co. v. 

Trucking Unlimited, 404 U.S. 508 (1972); United Mine Workers v. Pennington, 381 U.S. 657 (1965); 
Eastern R.R. Presidents Conference v. Noerr Motor Freight. Inc., 365 U.S. 127 (1961).

192. See generally Costilo, Antitrust’s Newest Quagmire: The Noerr-Pennington Defense, 66 Mich. I.. 
Rev. 333 (1967); Fischel, Antitrust Liability for Attempts to Influence Government Action: The Basis and 
Limits of the Noerr-Pennington Doctrine, 45 U. Chi. L. Rev. 80 (1977); Handler, supra note 165 at 1385; 
Holzer, An Analysis for Reconciling the Antitrust Laws with the Right to Petition: Noerr-Pennington in 
Light of Cantor v. Detroit Edison, 27 Emory L. J. 673 (1978); Oppenheim, Antitrust Immunity for Joint 
Efforts to Influence Adjudication Before Administrative Agencies and Courts—from Noerr-Pennington to 
Trucking Unlimited, 29 Wash. & Lee L. Rev. 209 (1972); Note, Limiting the Antitrust Immunity for 
Concerted Attempts to Influence Courts and Adjudicatory Agencies: Analogies to Malicious Prosecution and 
Abuse of Process, 86 Harv. L. Rev. 715, 716 (1973); Note, The Quagmire Thickens: A Post-California 
Motor View of the Antitrust and Constitutional Ramifications of Petitioning the Government, 42 U. ClN. L. 
Rev. 281 (1973).

193. Competitors must, however, avoid willfully furnishing false factual information on which the 

If the threat of antitrust liability seriously inhibited providers affected by 
planning agency action from communicating their views, however, HSAs and 
State Agencies would forgo factual and political bases for their decisions. In 
particular, they would forfeit the perspective of the institutions experiencing 
the competitive impact of planning alternatives. Currently, providers who are 
not HSA members can comment orally and in writing to the HSA about the 
HSP,188 189 and they can make their views known to the SHCC about the 
proposed State Health Plan.184 They can participate as well in more adjudica
tory planning agency activities.190 The self-interest that colors their perspec
tive does not diminish its importance to policy analysis because political 
support for—or resistance to—planning options can be critical to successful 
implementation.

Providers who try to influence CON decisions can claim qualified immu
nity from antitrust liability on the basis of the Noerr-Pennington doctrine.191 
Under this doctrine, concerted efforts to procure government action are 
generally exempt from Sherman and Clayton Act proscription, regardless of 
anticompetitive animus.192 Viewed skeptically, this doctrine enhances the 
possibility for regulatory capture: the danger of a remote government is 
deemed to outweigh the threat to regulatory independence. If CON recom
mendations by HSAs escape antitrust scrutiny because they constitute state 
action, Noerr-Pennington will extend parallel immunity to anticompetitive 
attempts to co-opt those recommendations. Because Parker applies when the 
state itself issues a determination of need, similar immunity will protect 
concerted efforts to influence CON decisions directly.

Providers may thus conspire to inundate HSAs and state agencies with 
anticompetitive propaganda without fear of antitrust liability even though the 
same activity would violate the antitrust laws if it took place in a commercial 
setting.193 Similarly, they can intervene in their rivals’ CON proceedings to 
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the extent permitted by statute or regulation without risking antitrust 
liability, even though that intervention would otherwise constitute either an 
attempt to monopolize or a conspiracy to restrain trade. There are, however, 
limits to the conduct immunized by Noerr-Pennington. When interventions 
are pursued not to influence government policy, but to injure a competitor 
directly, the doctrine does not apply. Immunity for the private action can also 
disappear if a government official conspires with private parties to restrain 
trade by official means.194

agency is likely to rely in making its decisions. See Israel v. Baxter Laboratories, Ltd., 466 F.2d 272, 277 
(D.C. Cir. 1972) (defendant’s intentional misrepresentation of safety and efficacy of plaintiffs product in 
FDA proceeding would come within sham exception to Noerr-Pennington immunity); Woods Exploration 
and Producing Co. v. Aluminum Co. of America, 438 F.2d 1286, 1297 (5th Cir. 1971) (antitrust sanctions 
applicable when competitor files false statements with state agency that induce agency to take action 
injurious to some of its rivals), cert, denied, 404 U.S. 1047 (1972).

194. See notes 234-45 infra and accompanying text (discussing official co-conspirator doctrine).
195. One commentator has suggested that Noerr advanced four arguments to support its holding: (1) the 

essential dissimilarity between an agreement to lobby for legislation and the activities traditionally within 
the purview of the Sherman Act; (2) the need for the public to make its views known; (3) resistance to using 
antitrust legislation to regulate political activity; and (4) the constitutional right to petition the 
government. Fischel, supra note 192, at 82-83. The Supreme Court has announced, however, that Noerr is 
based on the two principles identified in the text. California Motor Transport Co. v Trucking Unlimited. 
404 U.S. 508, 510 (1972).

196. 365 U.S. 127 (1961).
197. Id. at 129.
198. Id. at 135.
199 Id. at 132 n.6.
200. Id. at 138. The Supreme Court has refused to limit the first amendment right of association to

"litigation that can be characterized as a form of political expression." United Mine Workers v. Illinois 
State Bar Ass’n, 389 U.S. 217, 221 (1967). It instead construed the first amendment to protect explicitly the 
right to assert legal rights having economic impact. Id. at 221. See United Transp. Union v. State Bar of 
Michigan, 401 U.S. 576, 580 (1971) (under first amendment groups can unite to assert legal rights 
effectively and economically).

201. 404 U.S. 508 (1972).
202. Id. at 510. At least one commentator has questioned whether the doctrine should rest solely on a 

constitutional basis or should have a broader scope of application. Fischel, supra note 192, at 94-96.

The Noerr-Pennington doctrine rests on two major principles, one of 
constitutional dimension and one involving theories of representative govern
ment.195 The Supreme Court first suggested the constitutional basis in Eastern 
Railroad Presidents Conference v. Noerr Motor Freight, Inc.196 The plaintiffs, a 
group of truckers, alleged that competing railroads had violated the antitrust 
laws by mounting an intensive publicity campaign to gain legislative and 
executive action destructive to trucking.197 The Court acknowledged that the 
defendants had an anticompetitive purpose and might have conducted 
lobbying efforts unethically, but declined to find a Sherman Act violation.198 
Although the constitutional issue was not actually reached in the disposition 
of the case,199 the Court stated that it would not “lightly impute to Congress 
an intent to invade” the first amendment right to petition government.200 The 
Supreme Court’s subsequent opinion in California Motor Transport Co. v. 
Trucking Unlimited201 left no doubt that the doctrine rests squarely on the 
first amendment.202

The second principle underlying Noerr-Pennington immunity recognizes 
the government’s need for the divergent opinions and wide sources of 
information that the first amendment guarantees the right to impart. As the 
Supreme Court explained in Noerr, “[t]o hold that the government. . . act[s] 
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in ... a representative capacity and yet hold . . . that the people cannot 
freely inform the government of their wishes would impute to the Sherman 
Act a purpose to regulate . . . political activity . . . which would have no 
basis whatsoever in the legislative history of the act.”203 Noerr explicitly held 
that the legality of challenged conduct directed toward obtaining governmen
tal action is “not at all affected by any anticompetitive purpose it may have 
had,”204 but then qualified that position by noting that if activity, “ostensibly 
directed toward influencing governmental action, is a mere sham to cover 
what is . . .an attempt to interfere directly with the business relationships of 
a competitor,” application of the Sherman Act would be justified.205

203. 365 U.S. at 137.
204. Id. at 140.
205. Id at 144. The Court did not define precisely what it meant by sham conduct.
206. 381 U.S. 657 (1965).
207. Id. at 670.
208. Id. at 659-60.
209. Id. at 660-61.
210. Id. at 661.
211. 404 U.S. 508 (1972).
212. Id. at 511.
213. The Court simply stated, ‘‘[cjertainly the right to petition extends to all departments of the 

Government." Id. at 510.
214. The Court limited its discussion of the sham exception to unethical conduct involving adjudicatory 

forums. Id. at 512.

In United Mine Workers v. Pennington,206 the Supreme Court interpreted 
Noerr to extend immunity beyond political pressure aimed at the legislative 
process to “concerted effort[s] to influence public officials.”207 Pennington 
involved the union’s alleged conspiracy with a group of large mine owners to 
destroy the business of small operators.208 The miners purportedly attempted 
to persuade the Secretary of Labor to set a high minimum wage for coal 
miners and then tried to influence the TVA to limit its purchase of coal to 
only those mines paying the minimum wage.209 These maneuvers would have 
violated the Sherman Act had governmental policy not been their target, but 
the Supreme Court reversed a verdict for the plaintiff grounded on proof of 
illegal motive.210

In California Motor Transport Co. v. Trucking Unlimited,211 Justice 
Douglas, writing for the majority, elaborated on the content of the “sham” 
exception created by Noerr. The defendants in California Motor allegedly 
attempted to harass and deter their competition from using “administrative 
and judicial proceedings so as to deny them ‘free and unlimited’ access to 
those tribunals.”212 Almost as a matter of course, the California Motor Court 
applied the principles of Noerr, which had arisen in a legislative context, to 
competitors’ attempts to advance their interests before administrative agen
cies and the judiciary.213 The proceedings at issue were labeled “adjudicato
ry,” and Justice Douglas’ discussion of sham conduct makes sense only in the 
context of proceedings that directly affect the position of specific individu
als.214

Legislative or policy issues are often inextricably intertwined with agency 
or judicial decisionmaking even though technically they arise in contexts with 
adjudicatory aspects, such as CON proceedings or HSA allocations of federal 
funds. When the rights of specific individuals are not immediately affected by 
the outcome of agency proceedings, however, no adjudicatory issues are 
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presented. Thus, when planning agencies adopt guidelines and priorities, 
which have no effect until applied in subsequent decisions, the sham exception 
theoretically has no function.

The Supreme Court took care to distinguish Noerr’s permissible lobbying 
activities from the California Motor defendants’ alleged efforts to “usurp [the] 
decision-making process”.215 In a sham situation, intervenors attempt to wear 
down their rivals by exploiting procedural channels, but have little interest in 
proceeding to the merits.216 The essence of sham conduct is disruption of 
administrative and judicial processes. It neither constitutes a legitimate 
exercise of the right to petition nor advances the cause of representative 
government. Justice Douglas’ opinion in California Motor acknowledged the 
defendants’ right to oppose threatened competition before courts and ad
ministrative agencies, but left no doubt that liability for wrongful exercise of 
that right was a separate issue.217 Sham activity is designed to injure 
competition directly and only masquerades as an attempt to influence 
government policy. Accordingly, the exception would not apply when 
government ultimately adopts an intervenor’s position, regardless of how 
aggressive and persistent the intervention.

215. Id.
216 The Supreme Court has stated that “repetitive lawsuits carrying the hallmark of insubstantial 

claims” exemplify the sham exception. Otter Tail Power Co. v. United States, 410 U.S. 366, 380 (1973); cf. 
Israel v. Baxter Laboratories, Inc., 466 F.2d 272, 278 (D.C. Cir. 1972) (sham defined as behavior that 
mpairs “fair and impartial functioning of an administrative agency”); Semke v. Enid Auto. Dealers Ass’n, 

456 F.2d 1361, 1366 (10th Cir. 1972) (sham conduct in adjudicating proceedings defined as "misuse or 
corruption of legal process”). One district court recently interpreted the Noerr-Pennington doctrine to 
mean that “frequency of litigation is a probative factor, but it is by no means determinative.” Colorado 
Petroleum Marketers Ass’n v. Southland Corp., 476 F. Supp. 373, 378-79 (D. Colo. 1979).

217. 404 U.S. at 511.
218. The California statute governing certificates of public convenience and necessity for common 

carriers reads: “No highway common carrier . . . shall begin to operate ... in this state without first 
having obtained from the commission a certificate declaring that public convenience and necessity require 
such operation." Cal. Pub. Util. Code § 1063 (West 1975). Similarly, the Massachusetts CON statute 
provides: "Notwithstanding any contrary provision of law, no person . . . shall make substantial capital 
expenditures for construction of a health care facility or substantially change the services of such a facility 
unless there is a determination by the department that there is need therefor.” Mass. Gen. Laws Ann. ch. 
Ill, § 25C (West Supp. 1979).

219. For example, planning agencies must consider whether, as a policy matter, entry ought to be 
permitted at all, as well as whether the particular applicant can go forward. The agency may also decide 
that resources would be better allocated elsewhere or better delivered by a different provider.

220. 42 U.S.C. § 300n-1(b)(8) (1976). The 1979 Amendments require state CON programs to permit 

California Motor has particular relevance for CON because health care 
providers, like truckers, can attempt to manipulate entry barriers by interven
ing in the administrative proceedings of their competitors. Governmental 
permission to operate trucks on state highways was at issue in California 
Motor-, CON involves offical approval for new institutional health services. In 
neither case, however, can applicants enter the market simply because 
substantive and procedural prerequisites for entry have been satisfied.218 The 
primary question, which has both legislative and adjudicatory aspects, is 
whether the public interest will be served by approving a particular CON 
application.219 The Planning Act thus directs HSAs and State Agencies to 
conduct public hearings when requested by persons “directly affected” by 
agency review.220 In addition, the 1979 Amendments require state CON 
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programs to afford judicial review in an appropriate state court to any person 
“adversely affected” by a CON decision.221 Providers who are not members of 
HSAs or SHCCs can therefore participate directly when certain adjudicatory 
issues are intertwined with legislative questions.

any person “directly affected" by the subject matter of the hearing to “conduct reasonable questioning of 
persons who make factual allegations relevant to such matter." Pub. L. No. 96-79, § 116(d)(3), 93 Stat. 
611. That requirement does not apply to HSA hearings pursuant to their function of recommending to the 
State Agency the advisability of new institutional health services. State CON programs might permit 
broader participation in HSA review than the federal statute requires.

221. Id. § 116 (d)(3), 93 Stat. 611.
222. One commentator has noted that "(ijncreasingly, the function of administrative law is not the 

protection of private autonomy but the provision of a surrogate political process to ensure the fair 
representation of a wide range of affected interests in the process of administrative decisions.” Stewart, The 
Reformation of American Administrative Law, 88 Harv. L. Rev. 1669, 1670 (1975); cf. Hollingsworth v. 
Califano, 477 F. Supp. 872, 876 (N.D. Miss. 1979) (fair hearing under § 1122 of the Social Security Act 
does not require opportunity for competing facilities to be heard). See generally Cramton, The Why, Where 
and How of Broadened Public Participation in the Administrative Process, 60 Geo. L.J. 525 (1972); 
Gellhorn, Public Participation in Administrative Proceedings, 81 Yale L. Rev. 359 (1972); Comment, 
Public Participation in Federal Administrative Proceedings, 120 U. Pa. L. Rev. 702 (1972).

223. Under the DC. Circuit’s broad conception of the sham exception, however, “actions which impair 
the fair and impartial functioning of an administrative agency” lose immunity. Israel v Baxter 
Laboratories, Inc., 466 F.2d 272, 278 (D.C. Cir. 1972).

224. 428 U.S. 579 (1976).
225. Id. at 625-26 (Stewart, J., with Powell & Rehnquist, JJ., dissenting).
226. Cantor held that the state action doctrine did not immunize the utility’s compliance with the tariff 

from antitrust liability, at least in part because the Public Utility Commission's authorization of the 
program “amountjed] to little more than approval of a private proposal." Id. at 602.

Intervention impedes the finality of decisions by interposing red tape, 
expense, and delay; but planning agencies gain information, credibility, and 
public acceptance for their actions when they solicit the views of affected 
parties.222 Competing providers will presumably expose those weaknesses in 
CON decisions or federal funding proposals that threaten competitive injury, 
and such threats may spur them to devise alternatives that better accomplish 
planning objectives. Providers will also undoubtedly invent weaknesses in 
their rivals’ propositions and exaggerate the advantages of their own counter
proposals. Applicants can nonetheless rebut unfavorable comment emerging 
from the regulatory process, and planning agencies are not devoid of expertise 
with which to weigh competing claims.

There is, however, a point of diminishing returns to the benefits of open 
communication with government. At some stage enhancement of the ad
ministrative process turns into harassment, and protecting the ability of 
competitors to petition government is outweighed by the need to ensure 
fairness to applicants. That point is reached when interventions are pursued 
solely for the purpose of injuring a provider directly, with no reasonable 
prospect of success on the merits.223 This is the sham activity that Noerr 
exposed to antitrust vulnerability.

No discussion of Noerr-Pennington immunity would be complete without 
analyzing the effect of Cantor v. Detroit Edison Co.224 on the doctrine. As 
Justice Stewart pointed out in his Cantor dissent, the plurality’s approach 
undermines Noerr's protection of the right to petition government.225 In 
Cantor successful efforts to obtain favorable administrative action, which 
were presumptively immunized by Noerr, served as the basis for withholding 
state action immunity under Parker.226 The aggressive exercise of rights 
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protected by Noerr thus doubled as an element critical to a finding that state 
action was absent. Such an approach may give petitioners second thoughts 
about proposing administrative action, but it falls short of impermissibly 
chilling first amendment rights.

Although ordinarily complementary, Noerr and Parker are not necessarily 
correlative immunities. When official action in restraint of trade is protected 
by Parker, private efforts to procure that action should be insulated by Noerr 
because government activity is clearly present. The converse, however, is not 
necessarily true. Even though private petitioning is protected by Noerr, 
resulting official action need not be immunized by Parker. As Lafayette 
makes clear, Parker protects only the category of “state action” that Congress 
intended to remove from the reach of antitrust laws, not all possible forms of 
government regulation.227 Noerr, however, encompasses much more than 
state action in the Parker sense. That is, the origins of Noerr-Pennington are 
primarily constitutional, but the roots of Parker are found in Congressional 
intent. Noerr's immunity for private attempts to influence government 
decisions restraining trade is far broader in scope than is Parker's exemption 
for anticompetitive government behavior. Although Congress can abrogate 
state action immunity by passing a statute, the Noerr-Pennington doctrine 
must maintain at least some measure of vitality until the Constitution is 
amended. Because the two immunities do not spring from the same source, 
they need not necessarily dovetail. Thus, even though the plurality’s analysis 
in Cantor can inhibit the exercise of Noerr's right to petition by withholding 
Parker immunity, the doctrinal differences make the result in Cantor 
intellectually defensible and constitutionally permissible.228

227. City of Lafayette v. Louisiana Light & Power Co., 435 U.S. 389, 408 (1978) (plurality opinion).
228. One commentator has put forth an analysis for reconciling Cantor with Noerr that purports to 

remove the inconsistency altogether. Holzer, supra note 192, at 691-93. Holzer narrowly interprets the 
activity properly protected by Noerr to restrict immunity to petitioning that ensures the proper and 
effective functioning of the governmental entity involved. Id.

Applying that standard, Detroit Edison’s initiation of the light bulb exchange program would 
presumptively not qualify for Noerr protection in the first place because the Commission had no 
independent interest in regulating the sale of lightbulbs. Evaluating the precise character and objectives of a 
decision by hindsight and then determining whether the defendant’s actions impaired “proper” govern
mental functioning can be a slippery task. Because as an analytical proposition Parker and Noerr need not 
coincide, however, there is no need to adopt a test that requires making fine line distinctions after the fact 
to force the doctrines into complete harmony.

229. 466 F. Supp. at 1315.
230. See text accompanying note 180 supra (discussing Michigan statute at issue in Huron Valley).

The court in Huron Valley failed to perceive this distinction when it stated 
that Noerr protection presupposes Parker immunity.229 The Huron Valley 
court extended the benefits of Noerr to Pontiac General Hospital’s alleged 
conspiratorial attempts to deny the plaintiff entry to the health services 
market because the planning agency’s activities were found to constitute valid 
state action. Although the holding was probably correct,230 the decision did 
not explore the HSA’s precise connection to the state. If the court had found 
the connection between the HSA and the state too tenuous under the 
Lafayette standard to permit Parker protection, however, Noerr-Pennington 
immunity would not automatically have been lost. The HSA probably would 
still have retained sufficient governmental attributes under federal legislation 
to qualify it for Noerr protection.
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Health planning methodology, sophisticated as it now is compared with the 
state of the art a mere decade ago, is still in the experimental stages.231 The 
vague wording of most CON legislation compounds the problem because 
most statutes delegate substantial discretion to the State Agency.232 Thus, 
anticompetitive interventions in determinations of need have at least a 
plausible potential for success. Intent is crucial to proof of a sham, and even a 
“pattern of baseless, repetitive claims”233 might be insufficient to show that 
alleged conspirators sought to cut off meaningful access to agencies and the 
courts rather than to prevail on the merits. Except in the rare case in which 
independent evidence suggests that intervening parties had no intention of 
converting government to their point of view, the sham exception is unlikely 
to find wide application in the CON context. Thus, unless another exception 
to Noerr-Pennington applies, its immunity offers providers considerable 
protection when they seek to influence the CON process.

231. See generally Bovbjerg, Problems and Prospects for Health Planning: The Importance of Incentives, 
Standards, and Procedures in Certificate of Need, 1978 Utah L. Rev. 83.

232. See Mass. Gen. Laws Ann. ch. Ill, § 25C (West Supp. 1979) (requiring the State Agency to 
“encourage appropriate allocation of private and public health care resources and the development of 
alternative or substitute methods of delivering health care services so that adequate health care services will 
be made reasonable available ... at the lowest reasonable aggregate cost”); Havighurst, supra note 3, at 
1176 (discussing difficulty of establishing criteria for assessing need).

233. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 513 (1972).
234. Language in Parker recognizes the possibility that when government and private anticompetitive 

activity exist in concert, immunity from the antitrust laws might not be appropriate. The Court noted that 
the facts of Parker presented “no question of the state or its municipality becoming a participant in a 
private agreement or combination by others for restraint of trade.” 317 U.S. 341, 351-52 (1943).

235. A conspiracy, in the sense used here, is a combination of two or more persons with a common 
design to act in a manner that violates the antitrust laws. See American Tobacco Co. v. United States, 328 
U.S. 781, 810 (1945) (conspiracy established when unity of proposal, common design and understanding, 
or meeting of minds in unlawful arrangement shown to exist). When one of the conspirators is a 
government official, the official co-conspirator exception to Noerr-Pennington immunity becomes applica
ble.

236. See notes 252-306 infra and accompanying text (discussing cases bearing on official co-conspiracy).
One commentator has noted that Noerr itself "reflects a general reluctance of the judiciary to use the 

antitrust laws ... to police conduct which, although regarded as unethical, does not fall within traditional 
antitrust categories.” Costilo, supra note 192, at 335.

Government as Co-conspirator

When a government official colludes with private parties in anticompetitive 
petitioning, the official co-conspirator exception can also limit Noerr- 
Pennington immunity.234 Under this exception the parties to such a conspira
cy forfeit immunity from antitrust enforcement because their behavior 
undermines the integrity of the regulatory process from within.235 The few 
decisions on the subject do not explore the scope of the exception fully or 
analyze it satisfactorily.236 Alleged conspiracies to restrain trade between 
public officials and private parties should be subjected to antitrust scrutiny, 
however, when government officials with conflicts of interest take part in 
adjudicatory proceedings. In the CON context, when HSA members evaluate 
their own or their rivals’ CON and federal funding proposals, official co
conspiracy should be assumed in examining whether their conduct constitutes 
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an antitrust violation. Such an assumption is necessary if antitrust doctrine is 
to be used to prevent regulatory capture.

Pennington itself suggested that antitrust sanctions could be applied when 
officials conspire with private parties to frustrate competition through 
government action. In holding that the United Mine Workers’ alleged 
conspiracy did not violate the Sherman Act because of Noerr protection, the 
Court noted that the alleged anticompetitive activity was “the act of a public 
official who is not claimed to be a co-conspirator . . . ,”237 238 This language 
implies that the issue might have been resolved differently if the company had 
alleged a conspiracy between the union and public officials. Pennington 
stopped short, however, of explicitly stating an exception to immunity.

237. United Mine Workers v. Pennington, 381 U.S. 657, 671 (1965) (emphasis added).
238. Id. at 671 n.4 (contrasting Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690 

(1962)).
239. 370 U.S. 690, 706 (1962).
240. Id. at 707. Even if the company in Continental Ore had attempted to influence the Canadian 

government, Noerr-Pennington protection might not have applied. The issue of whether the Noerr- 
Pennington doctrine protects efforts to influence decisions of foreign governments arose in Occidental 
Petroleum Corp. v. Buttes Gas & Oil Co., 331 F. Supp. 92 (C.D. Cal. 1971), affd, 461 F.2d 1261 (9th Cir.), 
cert, denied, 409 U.S. 950 (1972). In Occidental the court observed that Noerr-Pennington protection 
“appears inappropriate” when the activity is intended to influence a foreign government. 331 F. Supp. at 
108. The court reasoned that the interests Noerr-Pennington immunity seeks to protect, first amendment 
right of petition and official access to a broad body of opinion, are not endangered when the efforts to 
influence are directed at a foreign government. Id. at 107-08.

241 Holzer, supra note 192, at 691-92; see ABA Code of Judicial Conduct, Canon No. 3 (A)(4) 

Significantly, the Court in Pennington contrasted its refusal to apply the 
antitrust laws with its earlier decision in Continental Ore Co. v. Union Carbide 
& Carbon Corp.liS Continental Ore held that the conduct of a purchasing 
agent given discretionary power to purchase vanadium products for the 
Canadian government could be proved as part of an antitrust conspiracy 
because the acts in question had been performed without the approval or 
knowledge of Canadian officials.239 The Court concluded that Noerr was 
plainly inapposite because the defendant company had engaged in private 
commercial activity and had not attempted to influence decisions of the 
Canadian government.240 The precise roles of official and private actors are 
crucial in determining whether challenged activities warrant application of 
antitrust laws. Although Pennington involved a private combination to 
restrain trade that culminated in governmental action injurious to competi
tors, there was no allegation of official participation in the combination that 
would prevent application of Noerr. Continental Ore, by contrast, concerned 
private competitive overreaching that culminated in purchasing decisions that 
only nominally involved the state. Noerr's principles were therefore no barrier 
to antitrust enforcement.

No neat criteria exist for determining how much interaction between 
private parties and government actors is necessary for the official co
conspirator exception to apply. Depending on the nature of the governmental 
decisionmaking process involved, different degrees of such interaction have 
always been tolerated. The spectrum of governmental action ranges from 
solely political decisions to purely adjudicatory ones. At one end of the 
spectrum, lobbying legislators is protected political activity, but at the other, 
ex parte communications to the judiciary are generally considered im
proper.241 When the state is alleged to have combined illegally with a private 
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party to restrain competition, analysis should focus on how the challenged 
activity relates to the constitutional and policy justifications for Noerr- 
Pennington protection. When public officials are bribed, for example, the 
antitrust laws should apply with full force because the legislative process is 
unacceptably compromised when third parties create economic incentives for 
biased decisions.242

(1977) (judge should not initiate or consider ex parte communications).
242. See California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 513 (1972) (dictum) 

(bribery of public purchasing agent may constitute antitrust violation); Sacramento Coca-Cola Bottling Co. 
v. Chauffeurs Local 150, 440 F.2d 1096, 1099 (9th Cir.) (Noerr-Pennington not intended to protect use of 
illegal means to influence government officials), cert, denied, 404 U.S. 826 (1971); Rangen, Inc. v. Sterling 
Nelson & Sons, Inc., 351 F.2d 851, 863 (9th Cir. 1965) (affirming lower court finding of antitrust liability 
in bribery of state official). But see Cow Palace Ltd. v. Associated Milk Producers, Inc., 390 F. Supp. 696, 
701-02 (D. Col. 1975) (when bribes paid to public officials, Noerr-Pennington immunity applies because 
conduct outside scope of Sherman Act), cert, denied, 383 U.S. 936 (1976).

243. The administrative process is adversely affected "whenever there is a sufficient nexus between the 
decision-maker and a party to justify the appearance that this nexus may influence the decision reached." 
Flick, Impartiality and the Administrative Process of Common Law Nations, 5 W. St. U. L. Rev. 45, 53 
(1977).

244. Congress explained that because “health policy must address the legitimate needs and concerns of 
providers if it is to achieve meaningful results, it is imperative that the provider be encouraged to play an 
active role in developing health policy at all levels." 42 U.S.C. § 3OOk(a)(5) (1976).

245. See Gibson v. Berryhill, 411 U.S. 564, 579 (1973) (persons with pecuniary interest in administrative 
proceedings should be disqualified from adjudicating these disputes).

246. Costilo, supra note 192, at 351 (federal antitrust enforcement not threat to state criminal law

Conflict of interest can also impair the integrity of regulation, but a conflict 
does not necessarily mean that a decision will be unacceptably compromised. 
When the official role and the private economic interest of an HSA member 
conflict, objectivity inevitably suffers. No matter how rigorously a provider 
tries to divorce considerations of public welfare from those of personal gain, 
the effort may itself distort the thrust of neutral decisionmaking. Equally 
important, the appearance of impartiality is lost.243 Congress nonetheless 
considered this loss an acceptable trade-off for the expertise that providers 
contribute to planning on legislative questions.244 Participation by providers 
in establishing policy ensures that their interests will be vigorously represent
ed.

Conflict of interest is unacceptable, however, when adjudicatory issues are 
to be decided. When an institution’s entry into the health services market or 
receipt of federal funding is under review, bias on the part of decisionmakers 
is impermissible.245 If HSA members conspire with private parties to advance 
mutual economic interests by manipulating entry barriers or funding propos
als, Noerr-Pennington immunity should not apply. Even if the conspiracy 
were to coincide with the public interest, such collusive activity unacceptably 
taints the regulatory process.

An HSA co-conspirator who “petitions” his fellow board members cannot 
argue for first amendment protection because the first amendment rationale 
of Noerr-Pennington applies only when private interests seek to influence 
government officials. It does not apply when communications are between 
public officers. Although an official co-conspirator may face liability for his 
actions under state criminal or conflict of interest statutes, antitrust sanctions 
should not be held in abeyance simply because alternative sanctions exist.246 



910 The Georgetown Law Journal [Vol. 68:873

Even if an HSA member enjoys statutory immunity from liability for 
damages,247 injunctive relief may still apply to the antitrust offense.

enforcement; both should be enforced). But see Note, Application of the Sherman Act to Attempts to 
Influence Government Action, 81 Harv. L. Rev. 847, 857 (1968) (antitrust laws should be applied only in 
extreme cases because too difficult to distinguish between protected political contact and illegal 
conspiratorial activity).

247 Health Planning and Resources Development Amendments of 1979, Pub. L. No. 96-79, 
§ 110(d)(1), 93 Stat. 603 (amending 42 U.S.C. § 300Z-1(b)(4) (1976)).

248. 404 U.S. 508 (1972).
249, Id. at 512 (dictum).
250. Id. at 513.
251, California Motor cited Continental Ore v. Union Carbide & Carbon Corp., 370 U.S, 690 (1962), 

and Harman v. Valley Nat'l Bank, 339 F.2d 564 (9th Cir. 1964), to support its dictum that official co
conspiracy can remove Noerr-Pennington protection. 404 U.S. at 513. The citation to Continental Ore is 
somewhat misleading; in that case the Court refused to extend Noerr protection because of the private 
nature of the defendant's alleged anticompetitive acts. 370 U.S. at 706-07. The Court did not even reach the 
official co-conspirator question in Continental Ore. In Harman the Ninth Circuit refused to bar a treble 
damage complaint claiming a conspiracy between the defendants and the attorney general to place the 
plaintiff bank under receivership. 339 F.2d at 566. Harman assumed that immunity was inappropriate
under the official co-conspirator exception, citing language in Parker v. Brown, 317 U.S. 341, 351-52 
(1943), that specifically reserved the question of Sherman Act applicability when a state becomes a 
participant in a private agreement to restrain trade. 339 F.2d at 566.

The Court’s reliance on Harman in California Motor has been criticized. Fischel, supra note 192, at 114.
Fischel notes that the Ninth Circuit had declined to follow Harman in Sun Valley Disposal Co. v. Silver 
State Disposal Co., 420 F.2d 341 (9th Cir. 1969), a case arising before California Motor was decided.
Fischel, supra note 192, at 114 n.174. Such criticism is misplaced. The Ninth Circuit did not directly
overrule Harman when it decided Sun Valley Disposal, but merely noted that its persuasive force had been 
diminished by the Supreme Court’s opinion in Pennington. 420 F.2d at 342-43. Sun Valley left the official 
co-conspirator rationale of Harman intact. Sun Valley cited Pennington for the proposition that "efforts to
influence public officials are not illegal even if part of a broader anticompetitive scheme." Id. According to 
the Court, Harman was based on the opposite view that “an attempt to influence an official when part of a
larger scheme is subject to the federal antitrust laws.” Id. at 343. To this extent, the authority of Harman 
has been eroded. Sun Valley is, however, silent on whether the alleged presence of an official co-conspirator 
abrogates Noerr immunity. Sun Valley thus does not overrule Harman on the existence of a government co- 
conspirator exemption. See id. at 344 (Browning, J., concurring) (Harman’s official co-conspirator 
exception not overruled by Pennington).

A private co-conspirator, aware that his HSA counterpart acted for 
reasons unrelated to the merits, cannot legitimately assert that their conspira
torial activities were an attempt to procure unbiased government action. The 
private party knows that the conspiracy was designed to manipulate the 
regulatory process rather than to contribute to informed decisions. Thus, the 
Noerr-Pennington doctrine, which is designed to ensure the effective function
ing of government, should provide no basis for the private party’s claim to 
antitrust immunity. Moreover, statutory immunity for the official co-conspir
ator should not affect resolution of the issue. The presence of a government 
co-conspirator triggers the loss of Noerr protection, not the amenability of the 
public actor to suit.

The Supreme Court acknowledged the official co-conspirator exception in 
California Motor Transport Co. v. Trucking Unlimited24* when it noted that 
“unethical conduct in the setting of the adjudicatory process often results in 
[antitrust] sanctions.”249 The Court offered as one such example a conspiracy 
with a licensing authority to eliminate a competitor.250 Thus, the Court 
recognized that Noerr immunity is inappropriate when a government official 
conspires with private parties to bar entry by official means.251 * * * * * * *
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Since California Motor, the Seventh and the Third Circuits have decided 
cases involving the official co-conspirator exception. In Metro Cable Co. v. 
CATV of Rockford, Inc.,252 the Seventh Circuit held that alleged participation 
by the mayor and an aiderman in a plan to deny the plaintiff a cable TV 
franchise was not sufficient to remove Noerr protection.253 The defendants, 
who opposed plaintiffs application, had made campaign contributions to the 
public officers;254 the court ruled that such payments alone did not abrogate 
Noerr immunity.255 The opinion labeled the franchising process as “legisla
tive” simply because it took place in the city council, composed of elected 
officials.256 Clearly, however, the council’s decision had adjudicatory impact. 
According to the court, the plaintiff argued erroneously that “an agreement 
to . . . induce legislative action is a ‘conspiracy,’ and that if some of the 
‘conspirators' persuade a . . . legislator] ... to agree to support their cause, 
he becomes a ‘co-conspirator’ and a Sherman Act violation results.”257

259. After Metro Cable, however, the Seventh Circuit has left open the possible application of an official 
co-conspirator doctrine. See Kurek v. Pleasure Driveway & Park Dist., 557 F.2d 580, 593 (7th Cir. 1977) 
(official co-conspiracy not dispositive when officials acted outside of statutory mandate), vacated and 
remanded on other grounds, 435 U.S. 992 (1978); Czajkowski v. Illinois, 460 F. Supp. 1265, 1281 (N.D. 111. 
1977) (dictum) (Noerr doctrine inapplicable when complaint alleges official participation with private 
parties in scheme to restrain trade) (citing Duke & Co. v. Foerster, 521 F.2d 1277 (3d Cir. 1975)), aff d, 588 
F.2d 839 (7th Cir. 1978) (unpublished opinion).

260. 516 F.2d at 229. There are many reasons why a government actor might agree to support official 
action that has anticompetitive effects, and situations involving something more than “mere agreement” 
may or may not warrant immunity from antitrust liability. As noted previously, bribery of a public official 
gives rise to an antitrust offense. Indeed, had the franchising function in Metro Cable taken place in an 
administrative agency, the alleged facts could only have constituted a bribe. Because the license was given 
by the city council, however, what would have constituted an illegal inducement to favorable agency action 
was instead labeled a campaign “contribution." In dismissing the idea that the Sherman Act was intended 
to reach such conduct, the Seventh Circuit did not explore when a campaign contribution might lose its 
protective coloration and shade into a bribe. The Court merely cited the Federal Election Campaign Act of 

Such a definition of official co-conspiracy obviously goes too far. Constitu
ents routinely persuade their representatives to become proponents of specific 
causes, with or without the sweetening of campaign contributions. No statute 
would be enacted if legislators were not in some way “convinced” of the need 
for it. Similarly, it would be unacceptable to hold that a campaign contribu
tion automatically converts persuasion into conspiracy. As the Seventh 
Circuit noted in Metro Cable, “campaign contributions are, whether we like it 
or not, a part of the political process.”258 Metro Cable was correct in refusing 
to apply the official co-conspirator exception when nothing more than an 
agreement to advocate anticompetitive government action is involved, not
withstanding the presence of campaign contributions.259 Even if the court had 
correctly analyzed the adjudicatory aspects of the franchising process, the 
result would not have differed because the opinion specifically refused to 
describe the case as one “in which the agency of government itself is alleged to 
be part of the conspiracy.”260 Thus, the Seventh Circuit acknowledged the

252. 516 F .2d 220 (7th Cir. 1975).
253. Id. at 229-30.
254. Id. at 230.
255. Id. at 230-31.
256. Id. at 228.
257. Id. at 230.
258. Id. at 230-31.
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official co-conspiracy exception, but held that on the facts of the case before it 
no conspiracy could be found.261

1971, 2 U.S.C §§ 431-55 (1976), to show that Congress has decided to regulate political contributions 
directly rather than through the antitrust laws. 516 F.2d at 230-31.

261. Id. at 229-30.
262. 521 F.2d 1277, 1282 (3d Cir. 1975). The court cited Harman Valley Nat’l Bank. 339 F.2d 564 (9th 

Cir. 1964) to support its holding. 521 F.2d at 1282. For a discussion of the continuing authority of 
Harman, see note 251 supra.

263. 521 F.2d at 1278.
264. Id. at 1279.
265. Id. at 1281, 1282.
The “commercial activity" exception to Noerr-Pennington, recognized by several lower courts, but not 

yet considered by the Supreme Court, could also have been applied to the facts of Duke. The exception 
abrogates immunity when anticompetitive efforts are addressed to government officials acting in a 
commercial rather than a governmental capacity. See Hecht v. Pro-Football, Inc., 444 F.2d 931, 947 (D.C. 
Cir. 1971) (Noerr-Pennington protection not available in suit involving restrictive covenant in stadium lease 
between Armory Board and football team) (citing George R. Whitten, Jr., Inc. v Paddock Pool Builders, 
Inc., 424 F.2d 25 (1st Cir.), cert, denied, 400 U.S. 850 (1970)), cert, denied, 404 U.S. 1047 (1972); 
Sacramento Coca-Cola Bottling Co. v. Chauffeurs Local 150, 440 F.2d 1096, 1099 (9th Cir.) (Noerr- 
Pennington protection not available in suit alleging coercive measures by union to force state fair officials to 
prohibit sale of Coca-Cola) (citing Whitten), cert, denied, 404 U.S. 826 (1971); George R. Whitten, Jr., Inc. 
v. Paddock Pool Builders, Inc., 424 F.2d 25, 33 (1st Cir.) (Noerr immunity not applicable to sales efforts 
directed at public officials under competitive bidding statutes), cert, denied, 400 U.S. 850 (1970); In re 
Airport Car Rental Antitrust Litigation, 5 Trade Rec.. Rep. (CCH), i| 62,746 at 78,254-57 (N.D. Cal. 
June 19, 1979) (discussing commercial activity exception); Comment, Whitten v Paddock: The Sherman 
Act and the "Government Action” Immunity Reconsidered, 71 Colum. L. Rev. 140, 151 (1971) (efforts to 
affect decisions of public official in purely commercial role should not be protected by Noerr); Comment, 
Participant Governmental Action Immunity from the Antitrust Laws: Fact or Fiction?, 50 Tex. L. Rev. 474, 
496-97 (1972) (advocating governmental immunity for “governing activities,” liability for “procurement 
activities”).

266. 521 F.2d at 1282.
267. Id.
268. This approach was used in Kurek v. Pleasure Driveway & Park Dist., 557 F.2d 580 (7th Cir. 1977). 

The court explained, “[o]ur determination that the Park District and its officials had no state mandate or 
authority to engage in the activities attacked here necessarily reduces the applicability of the reasoning of 

The Third Circuit explicitly recognized the government co-conspirator 
exception in Duke & Company v. Foerster.262 Duke involved an alleged 
conspiracy among the plaintiffs competitors, three municipal corporations, 
and the county commissioner to boycott the sale of the plaintiffs beer in 
municipal facilities.263 The lower court dismissed the complaint against the 
government defendants on the basis of Parker and Noerr-Pennington,264 but 
the Third Circuit ruled that neither of these doctrines constituted a bar to an 
antitrust cause of action.265 The court held that “[w]here the complaint goes 
beyond mere allegations of official persuasion by anticompetitive lobbying 
and claims official participation with private individuals in a scheme to 
restrain trade, the Noerr-Pennington doctrine is inapplicable.”266 The court 
did not analyze the exception at length, but indicated that when a public body 
ceases to act “within its legal discretion and in what it considers the public 
interest,” Noerr-Pennington protection does not apply.267

This simplistic language raises questions about the true nature of the 
exception. One view is that a vulnerable act should be considered ultra vires. 
If so, the constitutional and policy reasons for applying Noerr-Pennington 
disappear.268 The better approach acknowledges that as long as the action 
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comes within the scope of ostensible duty, it retains governmental attrib
utes,269 270 but immunity is nonetheless inappropriate. Under the latter view, the 
essence of the official co-conspirator’s misconduct is abuse of government 
power for anticompetitive ends. When a public official participates in a 
conspiracy, private parties can achieve anticompetitive objectives covertly, 
and their government allies can use public interest rhetoric to conceal bias. As 
a result, conspiracies involving public officials may be exceptionally difficult 
to detect. When official co-conspiracy takes place, the participants attempt to 
restrain trade by virtue of a decision biased from within. Legal analysis should 
address this reality rather than create the fiction that government is unin
volved because conspiratorial behavior of government actors is by definition 
ultra vires.

Noerr to the degree it is based on the need of government units for citizen input in making decisions." Id. at 
593. The court thus avoided reaching the official co-conspirator question by refusing to find state action. 
Cf. notes 224-28 supra and accompanying text (arguing that Parker and Noerr immunity not correlative).

269. In dismissing an argument that the State Bar in Goldfarb was not a state agency, the Supreme 
Court has stated, “[w]e think it obvious that the fact that the ancillary effect of the State Bar's policy . . . 
may have been to benefit the lawyers it regulated cannot transmute the State Bar’s official actions into 
those of a private organization.” City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 411 n.41 
(1978).

270. 586 F.2d 530 (5th Cir. 1978), cert, denied, 100 S. Ct. 262 (1979). The suit has recently been settled. 
“Feminists, MDs settle abortion suit,” Am. Med. News, Feb. 8, 1980, at 3, col. 1.

271. 586 F.2d at 535.
272. Id.
273. Id.
274. Id.
275. Id. at 532.
276. Two of the OB-GYN staff members initially provided services to the clinic, but quit after a local 

newspaper ran a controversial article about the facility. Id. at 536-37. One staff member stated in a 
deposition that he terminated his relationship with the clinic “'because of something that I was doing that 
they [the defendant OB-GYN physicians] . . . considered unethical.’” Id. at 537. After the OB-GYN staff 
members terminated their relationship with the clinic, the hospital agreed to accept at its emergency room 
any clinic patient in need of immediate attention. Id. There was, however, no formal backup arrangement. 
Id.

277. Id.

In Feminist Women's Health Center v. Mohammed,210 the Fifth Circuit 
recently reversed the grant of a defense motion for summary judgment271 in a 
case presenting facts to which the official co-conspirator doctrine could have 
been applied. A Tallahassee abortion clinic alleged Sherman Act violations by 
the Executive Director of the Florida Board of Medical Examiners and the 
obstetrics and gynecology (OB-GYN) staff at the local hospital.272 The 
hospital was the only health care provider in the county with complete 
facilities for treating obstetrical and gynecological problems.273 The complaint 
alleged a conspiracy to boycott the plaintiffs facility, to fix abortion prices in 
the area, and to monopolize the local market for women’s health and abortion 
services.274 The defendant OB-GYN staff had written to the Board of Medical 
Examiners, requesting it to take ‘“appropriate corrective measures’” because 
nonresident doctors were performing abortions at the clinic without adequate 
provisions for continuous aftercare.275 The defendants were well aware of the 
situation because they had refused to work at the clinic or to make formal 
arrangements to provide aftercare.276 The Board’s director, who was also a 
physician, visited the facility in order to investigate the complaint.277 After 
this visit, he placed what he described as a “personal” telephone call to the 
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clinic’s abortion physician, a resident in training at a Jacksonville hospital. 
The director advised him that although his actions at the clinic were probably 
not illegal, it would be “unwise” for him to continue his association with such 
a controversial program.278 After receiving the call, the physician refused to 
perform further services for the clinic pending resolution of the controver
sy.279

278. Id. at 538.
279. Id. The clinic had minimal difficulties recruiting physicians until a newspaper article reported that 

the costs of clinic and hospital abortion services were comparable. Id. at 536.
280. Id. at 542.
281. Id.
282. Id. at 542-43.
283. The Board’s director argued there was no evidence that he conspired with the other defendants, id. 

at 549 n.17, but the court noted that ”[t]he character of [his] actions after receiving [the letter] can 
reasonably give rise to an inference that [he] embraced the alleged plans of the other defendants." Id. at 549 
(footnote omitted).

284. Id. at 550. See Fla. Stat. Ann. §§ 458.1201(1)-.1201(3)(a) (West Supp. 1979) (enumerating 
powers of Board of Medical Examiners).

285. See Continental Ore Co. v. Union Carbide & Carbon Co., 370 U.S. 690, 707-08 (1962) (antitrust 
liability for private activity does not infringe constitutional freedoms Noerr protects).

The district court found that Noerr-Pennington protected the letter from 
the OB-GYN staff to the Board.280 The Fifth Circuit reversed, holding that 
the defendants’ actions presented a triable issue with respect to the sham 
exception.281 The court acknowledged that communications to the Board are 
ordinarily protected, but stated that a jury should decide the factual issue of 
whether the defendants’ letter was intended to harass the plaintiffs directly 
rather than to influence the Board to take official action.282 The Fifth Circuit 
did not discuss the possibility that the official co-conspirator exception might 
also remove Noerr protection. If, pursuant to a conspiracy with the physi
cians,283 the Board’s director used the power and prestige of his office to 
coerce the plaintiffs to discontinue abortions, any rationale for immunizing 
the OB-GYN staff evaporates. Despite the director’s characterization of his 
telephone call as “personal,” the recipient of such a call might well fear that 
official consequences would ensue if he disregarded the advice. The facts in 
Feminist Women's Health Center thus suggest that the official co-conspirator 
exception could abrogate Noerr-Pennington immunity for the signers of the 
letter.

The same factual allegations suggest that the state action doctrine should 
not have protected the director’s conduct if it was undertaken pursuant to an 
agreement with the OB-GYN staff to injure the plaintiffs business. The 
director made the telephone call independently, without authorization from 
the Board, and the applicable statutes neither command nor authorize such 
individual action.284 His conduct thus presumptively falls outside the scope of 
official activity protected by Parker. Whether or not state action immunity 
protects the director’s actions, however, the potential liability of the private 
defendants should be unaffected. If the director was acting within his official 
capacity pursuant to a conspiracy, or ostensibly so, the official co-conspirator 
exception would expose the OB-GYN staff physicians to liability. If he was 
acting wholly in a private capacity, the conspiracy should be treated as any 
other arising in a commercial setting.285
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Huron Valley Hospital, Inc. v. City of Pontiac2Sb is the only reported opinion 
to discuss the official co-conspirator issue in a CON context. The plaintiff 
claimed that the chairman of an HSA review subcommittee conspired with 
Pontiac General Hospital to procure a negative recommendation on Huron 
Valley’s competing CON application.286 287 While the subcommittee was review
ing the plaintiffs proposal, its chairman, in his capacity as a member of 
Pontiac’s citizens’ advisory group, allegedly was planning replacement and 
renovation of Pontiac General’s physical plant.288 At Huron Valley’s urging, 
the chairman refrained from voting on the plaintiffs application at the 
subcommittee and executive committee levels.289 Allegedly, however, he acted 
as an advocate for the defendant at both stages.290 The HSA issued a negative 
recommendation on the Huron Valley application and later issued a positive 
recommendation on the Pontiac General project.291

286. 466 F. Supp. 1301 (E.D. Mich. 1979).
287. Id. at 1307.
288. Brief of Huron Valley Hospital in Opposition to Defendant’s Motions to Dismiss or for Summary 

Judgment at 9-10, 466 F. Supp. 1301 (E.D. Mich. 1979) (copy on file at Georgetown Law Journal).
289. Id. at 9.
290. 466 F. Supp. at 1307.
291. Id. at 1305.
292. Id. at 1306.
293. Id.
294 Brief of Huron Valley Hospital in Opposition to Defendant's Motions to Dismiss or for Summary 

Judgment at 8, 466 F. Supp. 1301 (E.D. Mich. 1979) (copy on file at Georgetown Law Journal).
295. 466 F. Supp. at 1307.
296. The allegation that the HSA subcommittee chairman held a position as a key member of Pontiac 

General’s citizens' advisory committee probably did not make him an indirect provider as defined by the 

Had plaintiffs proposal to build a new 153-bed hospital been granted a 
CON, Pontiac General would have found it more difficult to demonstrate 
need for its own project. Apparently no critical need for expanded facilities 
existed when plaintiff initiated its application because Pontiac’s subsequent 
application called for a net reduction of 33 medical-surgical beds in its 
existing 383-bed facility.292 Other facts, however, supported granting Huron 
Valley’s application. Pontiac General’s continued licensure was jeopardized 
by existing defects in its physical plant.293 Acute care capacity was concen
trated at one end of the HSA area, and Huron Valley proposed to build at the 
underserved opposite end.294 Such disproportional access itself provided a 
plausible argument for a CON. If Huron Valley could acquire approval for 
153 new beds before Pontiac General received a CON to correct its physical 
plant deficiencies, Pontiac would probably have faced a more severe reduction 
of capacity when it applied for its own CON. Clearly, it was not in the 
defendant’s interest for Huron Valley to secure a determination of need.

The HSA solicited formal written comments from Pontiac General on the 
plaintiffs proposal295 to obtain information that was critical to a realistic 
evaluation of Huron Valley’s application. From an antitrust perspective, 
however, Pontiac General should have had no official role in deciding 
whether to grant its rival’s CON. Although individual CON decisions may be 
based on legislative considerations, entry barriers have undeniable adjudicato
ry aspects. Determinations of need affect the competitive position of individu
al applicants directly, so they should be free from the bias entailed by conflict 
of interest.296
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Huron Valley did not deal specifically with the chairman’s alleged conflict 
of interest, but the opinion did discuss the official co-conspirator doctrine.297 
The court’s resolution of the official co-conspirator issue was probably 
correct, although not for the stated reasons. The HSA subcommittee chair
man had substantial contacts with the defendant hospital, but these contacts 
did not constitute a conflict of interest sufficient to warrant application of the 
doctrine.298 There was no evidence that the chairman had an economic 
interest in Pontiac General’s application for a CON, nor did he have fiduciary 
responsibilities to that institution. Although he was not entirely disinterested 
in Pontiac, he should not have been considered an instrument of regulatory 
capture. The court therefore did not err when it refused to assume official co
conspiracy for the purpose of applying the antitrust laws to Pontiac General’s 
alleged activities in restraint of trade.

Planning Act prior to the 1979 Amendments. Prior to the 1979 Amendments, anyone with a fiduciary 
relationship to a hospital was classified as an indirect provider. 42 U.S.C. § 300n (3)(B)(i) (1976). A mere 
advisory role would not rise to fiduciary status. The regulations to the Planning Act required HSA by-laws 
to preclude the use of HSA membership “for purposes which are . . . motivated by private gain." 42 
C.F.R. § 122.104 (b)(l)(ii) (1978). The chairman's relationship to Pontiac General was too attenuated to 
be affected by that constraint.

The 1979 Amendments narrow the definition of provider to exclude anyone who merely serves on the 
governing board of a health care institution. Pub. L. No. 96-79, § 108(d)(2), 93 Stat. 602. Under the 
current standard the chairman’s status would be unquestioned. Moreover, although hospital trustees are 
not indifferent to the impact of CON determinations on the economic status of their institutions, their 
personal financial interest remains unaffected. Their position thus does not constitute conflict of interest 
for purposes of assuming official co-conspiracy.

297 The Huron Valley opinion also briefly considered whether alleged personal animosity of certain 
HSA members toward a consultant to the plaintiffs staff violated the antitrust laws. 466 F. Supp. at 1307, 
1315. The court raised the official co-conspirator issue, but dealt with it both superficially and erroneously. 
The court merely cited Sun Valley's circular language that "so long as the official’s action is itself lawful, 
the action is without the scope of the . . . antitrust laws, even if the motive for the action was a personal 
one." Id. at 1315 (citing Sun Valley Disposal Co. v. Silver State Disposal Co., 420 F.2d 341, 342 (9th Cir. 
1969)). On this basis, the court refused to apply the exception. It would have been better if the court had 
held that although personal animosity may present other issues of regulatory bias, it does not constitute an 
antitrust offense standing alone. The opinion failed to address the hard question of determining when 
personal motives can impair the legality of government decisions from an antitrust perspective.

298. See note 296 supra (advisory role does not give rise to conflict of interest).
299. 466 F. Supp. at 1312.
300. Id.
301. See Duke & Co. v. Foerster, 321 F.2d 1277, 1282 (3d Cir. 1975) (Noerr-Pennington not applicable 

when complaint alleges official participation with private individuals in scheme to restrain trade).
302. 466 F. Supp. at 1314.
303. Id.

The court simply assumed that because the HSA “was acting pursuant to 
the state’s mandate in restricting entry of new health care providers,”299 its 
actions were protected from antitrust scrutiny.300 This approach, however, 
cuts off inquiry into the manner in which HSA members perform CON 
functions. The opinion cited Duke to reject the plaintiffs official co- 
conspirator theory,301 on the ground that the conduct challenged in Duke 
went beyond that mandated by state law.302 The court reasoned that Noerr- 
Pennington would have been inapplicable only if the HSA had taken action 
inconsistent with the state’s health care regulatory scheme, and that such 
conduct then would fall outside Parker immunity as well.303 Huron Valley 
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thus held that Noerr presupposes state-directed action in the Parker sense and 
that if Parker applies, there can be no official co-conspiracy.304

304. Id. at 1314, 1315.
305. 435 U.S. 389, 413 (1978).
306. Id.
307. As President Cleveland’s Attorney General designee Richard Olney wrote to a railroad executive 

who had sought his aid in abolishing the Interstate Commerce Commission, the I.C.C. "becomes a sort of 
barrier between the railroad corporations and the people and a sort of protection against hasty and crude 
legislation hostile to railroad interests. . . . The part of wisdom is not to destroy the Commission, but to 
utilize it.” Richard Olney Papers, Letterbook, Library of Congress, (Dec. 28, 1889), reprinted in part in M. 
Bernstein, Regulating Business by Independent Commission 13 (1955).

308. A direct competitor, for this purpose, would be a provider offering the same or similar institutional 
health services in the HSA’s member’s service area.

Such a simplistic distinction begs the question of whether official power has 
been used improperly to achieve anticompetitive ends. It is also doctrinally 
incorrect. The official co-conspirator exception removes Noerr-Pennington 
immunity for petitioners seeking to achieve anticompetitive results through 
conspiracy with a public official. Noerr immunity does not depend, however, 
on a finding of state action protected by Parker. Absence of Parker activity 
thus cannot be a prerequisite to application of the official co-conspiracy 
exception to Noerr. Both the constitutional and policy justifications for 
granting immunity apply whenever citizen input to governmental decisions is 
appropriate, whether or not those decisions might technically enjoy protec
tion as state action. Although Lafayette narrowly interpreted the scope of 
state action to which Parker applies,305 Lafayette simply elaborated upon 
congressional intent with respect to Parker. Lafayette was not concerned with 
the first amendment underpinnings of Noerr. It therefore could not implicitly 
abrogate Noerr immunity for efforts to influence the countless situations when 
governmental subdivisions act in a manner not specifically authorized by the 
sovereign “pursuant to a state policy to displace competition with regulation 
. . . ,”306 The official co-conspiracy exception to Noerr-Pennington immunity 
thus has an important role to play in controlling providers and preventing 
regulatory capture of the CON process.

Conclusion

If providers can impede their competitors and advance their own interests 
by controlling the planning process, the economic and political justifications 
for government intervention in the health care market lose their force. 
Regulatory capture has potential for damage more pernicious than manipula
tion of the supply curve because the imprimatur of government constitutes a 
formidable obstacle to reform.307 When competitors wield adjudicatory 
power, as do provider members of HSAs when they evaluate CON applica
tions and allocate federal funds, they should be disqualified from exercising 
that power on their own behalf. Official co-conspiracy should be assumed 
whenever providers participate in CON or federal funding reviews involving 
their own institutions. Official co-conspiracy should also be assumed when 
providers help to evaluate the proposals of their direct competitors.308 Such an 
assumption would not establish the existence of an antitrust transgression; it 
would simply apply antitrust standards to an institution’s dealings with its 
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HSA representatives. Official co-conspiracy should not be assumed, however, 
when HSAs are setting rules of more general application. When HSA 
members formulate HSPs and A IPs that serve as policy guidelines without 
immediate adjudicatory effect, they should be free to express their opinions 
without fear of committing antitrust violations.

Although Congress has not explicitly forbidden providers from participat
ing in HSA deliberations when conflict of interest exists, it has not expressly 
repealed application of the antitrust laws to HSA activity. Official co
conspiracy can be assumed for purposes of applying antitrust standards to 
provider activity, however, only if the Planning Act can work in conjunction 
with antitrust enforcement. Under the analysis suggested in this article, the 
Planning Act regulations already purport to proscribe conduct similar to that 
prohibited by antitrust laws. Therefore, implied repeal of the Sherman Act is 
not necessary for the federal regulatory scheme to function effectively. 
Congress could not have intended to establish a biased regulatory procedure.

The Planning Act immunizes HSA members from liability for damages 
because Congress did not want fear of liability to deter service on HSA 
governing boards. HSA board members therefore cannot suffer financial 
harm if the official co-conspirator exception exposes their conflicts of interest 
to antitrust scrutiny. Such exposure would, however, deter anticompetitive 
behavior by their private counterparts who have no such protection. Further, 
it would permit courts to enjoin HSA decisions tainted by official misconduct. 
Congress should prohibit members with conflicts of interest from participat
ing in HSA adjudicatory activity because HSA members should be disqual- 
fied from using their official position for direct personal advantage. Until 
Congress acts, antitrust principles should be used to prevent manipulation of 
economic regulation by public officials in order to serve private anticompeti
tive ends. The state action doctrine and Noerr-Pennington immunity will 
protect appropriate provider involvement in the CON process, but develop
ment of the official co-conspirator exception to Noerr-Pennington immunity is 
needed to ensure that goal.
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ascertain that, among other things, plea entered voluntarily, knowingly, and intelligently).

4. Brewer v. Williams, 430 U.S. 387, 404 (1977).
5. Johnson v. Zerbst, 304 U.S. 458, 464 (1938).
6. See, e.g.. State v. Biller, 33 Conn. Supp. 735, 739-40, 369 A.2d 1123, 1126 (1976) (withdrawal of jury

In this article, the author analyzes the propriety of allowing the 
rescission of a waiver of a constitutional right. Extending Professor 
Peter Westen's exposition of the Reliance Theory, the author 
examines the types of prejudice cognizable under the Theory and the 
operation of the Theory in the contexts of consent searches, the right 
to trial by jury, the privilege against self-incrimination, and the 
guilty plea. The author's analysis reveals a crucial distinction 
between negotiated and non-negotiated waivers of constitutional 
rights. The assumption of risk inherent in a negotiated waiver 
requires the defendant to satisfy a more stringent standard of 
withdrawal than in cases of unilateral waiver. The author concludes 
by examining objections and alternatives to the Reliance Theory.

It would be a self-contradiction to say that the right, once 
expressly and effectually waived by the defendant, could be 
recalled at his mere will. The right to thus revoke is inconsistent 
with the essential nature of a waiver.1

I cannot accept a concept of irrevocable waiver of constitutional 
rights, at least where the government will not suffer substantial 
prejudice in restoring those rights.2

Constitutional rights are so precious that a person sometimes must 
formally waive them before losing the right to assert them.3 The courts 
indulge in every reasonable presumption against waiver.4 Thus, to establish 
waiver the state ordinarily has the heavy burden of proving “an intentional 
relinquishment or abandonment of a known right or privilege.”5 Nonetheless, 
a criminal defendant who makes a proper waiver and later tries to reassert the 
right may face judicial resistance or hostility. Courts often insist that a 
defendant has no absolute right to revoke a waiver,6 and no court has

919
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explicitly held that even a limited constitutional right to rescind a waiver 
exists.* 7

trial waiver within discretion of trial judge, not matter of right); State v. Bannock, 53 Minn. 419, 421, 55 
N.W. 558, 559 (1893) (right to revoke waiver inconsistent with waiver itself); McKnight & Hoffman, Inc. 
v. Programs for Achievement in Reading, Inc., 96 R.I 345, 346, 191 A.2d 354, 355 (1963) (right to civil 
jury trial not retrievable after free and voluntary waiver).

7. Although the Supreme Court and some individual Justices have suggested that a defendant should be 
permitted to revoke a waiver, none of the opinions discloses whether the source of the right is 
constitutional. See, e.g., Neely v. Pennsylvania, 411 U.S. 954, 957-59 (1973) (Douglas, J., with Marshall & 
Stewart, JJ , dissenting from denial of cert.) (guilty plea should be revocable when sufficient reason exists 
and prosecution not prejudiced); Santobello v. New York, 404 U.S. 257, 267-68 (1971) (Marshall, J., with 
Brennan & Stewart, JJ., concurring in part and dissenting in part) (same); Stevens v. Marks, 383 U.S. 234, 
243-44 (1966) (withdrawal of waiver of self-incrimination privilege allowed because no justification to deny 
it in this case). For further discussion of these cases, see notes 31-46 infra and accompanying text.

8. In this article, “waiver” does not mean an irrevocable, intentional relinquishment of a right. The 
revocability of a waiver is precisely the issue being analyzed. Nor does “waiver” mean only intentional 
relinquishments that meet the strict requirements of a knowing, intelligent, and voluntary waiver. See 
Brewer v. Williams, 430 U.S. 387, 404 (1977) (waiver of sixth amendment rights must be knowing, 
intelligent, voluntary). For the purposes of this article, a “waiver" refers simply to a conscious decision to 
forgo any constitutional protection. Although a waiver under constitutional or domestic law may require 
varying degrees of voluntariness and knowledge depending on the nature of the right or the circumstances 
of its loss, compare Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver of sixth amendment rights must be 
knowing and intelligent) with Schneckloth v. Bustamonte, 412 U.S. 218, 235-36 (1973) (consent to 
relinquishment of fourth amendment right requires only voluntariness, not knowing and intelligent 
waiver), the Reliance Theory treats all withdrawals of waivers in the same manner.

9. Westen, Forfeiture by Guilty Plea—A Reply, 1b Mich. L. Rev. 1308 (1978) [hereinafter Westen, 
Rep/y]; Westen, Away from Waiver: A Rationale for the Forfeiture of Constitutional Rights in Criminal 
Procedure, 75 Mich. L. Rev. 1214 (1977) [hereinafter Westen, Away from Waiver],

10. See generally id. at 1226-39 (discussing Menna v. New York, 432 U.S. 61 (1975) (per curiam) and 
Blackledge v. Perry, 417 U.S. 21 (1974)).

11. Id. at 1235.
12. Id.
13. Westen, Reply, supra note 9, at 1321-22.
14. Westen, Away from Waiver, supra note 9, at 1259.
15. Id. at 1254-59 (same principles apply to recapture of forfeited and waived constitutional rights).

This essay argues that a defendant should have a constitutional right to 
rescind the waiver8 of a right if the rescission would not significantly prejudice 
the government. The thesis elaborates upon the analysis of forfeiture and 
waiver of constitutional rights suggested by Professor Peter Westen in two 
recent articles.9 According to Professor Westen, the distinction between 
“incurable” and “curable” errors explains the recent Supreme Court cases 
that permit some but not all constitutional defenses to survive a guilty plea.10 
Incurable error exists when the state cannot by any means repair its violation 
of the defendant's rights.11 If a defect is incurable, the guilty plea does not 
forfeit the defense because the state is “in no worse a position with respect to 
its ability to obtain a valid conviction against the defendant at trial than it 
occupied before entry of the plea.”12 The underlying test, in other words, is 
whether the state has substantially relied to its detriment on the defendant’s 
act of pleading guilty. Professor Westen believes that this “Reliance Theo
ry”13 also explains the circumstances in which a defendant should be deemed 
to have waived irrevocably his rights.14 A waiver, like a forfeiture, should 
therefore be irrevocable only if the state would suffer substantial prejudice by 
the defendant’s reassertion of his right.15
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Courts and scholars have devoted little attention to the revocability of 
waivers. Aside from the recent articles by Professor Westen, Professor George 
Dix,16 and Professor Stephen Saltzburg17 that are largely restricted to the 
limited contexts of guilty pleas and jury trial waivers, the issue has not been 
seriously addressed. The problem arises when a defendant waives any 
constitutional right. Moreover, by failing to recognize that revocability is an 
issue at all, some courts have wrongly forbidden reassertions of rights for no 
apparent reason other than indignation at the defendant’s change of mind.18 
Thus, the issue of waiver revocation merits further consideration because of 
its scope and because of the injustice that may result from its neglect.

Although constitutional or domestic law requires some degree of intentional choice in order to effect a 
valid waiver, constitutional rights can also be inadvertently forfeited by operation of law without regard to 
the defendant's state of mind. Id. at 1214.

16. Dix, Waiver as an Independent Aspect of Criminal Procedure: Some Comments on Professor Westen's 
Suggestion, 1979 Ariz. St. L.J. 67 (1979).

17. Saltzburg, Pleas of Guilty and the Loss of Constitutional Rights: The Current Price of Pleading Guilty, 
76 Mich. L. Rev. 1265 (1978).

18. See, e.g.. State v. Daigle, 220 Kan. 639, 643, 556 P.2d 400, 404 (1976) (proper to deny motion for 
withdrawal of jury waiver when no reasons given); State v. Bannock, 53 Minn. 419, 421, 55 N.W. 558, 558- 
59 (1893) (revocation of effectual waiver based on mere will of defendant inconsistent with waiver itself); 
Sutton v. State, 163 Neb. 524, 527, 80 N.W.2d 475, 476-77 (1957) (defendant not entitled to withdraw jury 
waiver when no reasons stated).

19. Of course, the fact that a defendant wishes to assert a right may be evidence that he never really 
wished to waive it. But the constitutional right to rescind a waiver in the absence of prejudice to the 
government does not depend upon any such evidentiary inference.

This essay supplies a framework for analyzing the revocability of waivers. 
It begins by evaluating the two forms of prejudice that may preclude 
withdrawal under the Reliance Theory. After reviewing judicial opinions that 
implicitly recognize the Theory, the article considers how the Reliance 
Theory operates in four contexts—the relinquishment of fourth amendment 
protection against unreasonable searches, the waiver of the sixth amendment 
right to trial by jury, the waiver of the fifth amendment privilege against self
incrimination, and the withdrawal of a guilty plea. The third section of this 
essay posits a distinction between unilateral and negotiated waivers and 
recommends that a defendant not be permitted to withdraw a negotiated 
waiver if withdrawal would shift a risk to the state that the defendant had 
agreed to assume. Finally, the article explores several objections and alterna
tives to the Reliance Theory. Each section of the essay focuses on the kind of 
prejudice that properly estops a defendant from withdrawing a waiver.

A preliminary caveat is in order. The defendant’s liberty to rescind a 
waiver must be distinguished from the liberty to assert constitutional rights 
that he did not validly waive. This article does not discuss what standard a 
court should use to determine whether a defendant has properly waived a 
right.19 Rather, the following discussion assumes that an effective waiver has 
been made and asks when a defendant should nevertheless be entitled to 
rescind a waiver of a constitutional right.

As a constitutional standard, the Reliance Theory offers a criminal 
defendant only limited protection. The state often will be able to demonstrate 
sufficient prejudice from the reassertion of the right to preclude withdrawal. 
Nevertheless, even when the state can show enough prejudice to preclude 
withdrawal of a waiver, nonconstitutional grounds may also justify a court in 
permitting withdrawal. This essay will frequently note the existence of such 
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nonconstitutional grounds. In general, domestic law may justify the granting 
of a withdrawal request if the prejudice to the state is minimal compared to 
the importance of the right to the defendant and society’s willingness to 
excuse the choice that he now regrets.

Finally, Reliance Theory principles potentially apply outside the context of 
waivers of constitutional rights by criminal defendants. Similar withdrawal 
standards are appropriate for waivers of constitutional rights in civil cases, 
such as waivers of the seventh amendment right to jury trial20 or of 
procedural due process protections in a commercial contract. Moreover, the 
Reliance Theory aids analysis of waivers of nonconstitutional rights, such as 
waiver or forfeiture of a “plain error” in federal district courts.21 This essay 
only analyzes the waiver of constitutional rights by criminal defendants 
because in this context the constitutional right to revoke a waiver in the 
absence of governmental prejudice is most justifiable.

20. Supreme Court decisions have not resolved whether criminal law standards for the waiver of a 
constitutional right apply with equal force in civil cases. See generally Fuentes v. Shevin, 407 U.S. 67, 94-95 
(1972); D.H. Overmeyer Co. v. Frick Co., 405 U.S. 174, 185-86(1972).

Courts should generally be less indulgent of a civil party’s wish to revoke a waiver. Because civil 
litigation does not threaten the loss of either parties' liberty, the consequences of enforcing the waiver are 
less severe than in a criminal prosecution. But cf. D.H. Overmeyer Co. v. Frick Co., 405 U.S. at 188 
(dictum) (courts solicitous of withdrawal of waiver in civil case when parties in unequal bargaining 
position).

21. Fed. R. Crim. P. 52(b) permits a federal appellate court to notice “plain error” even though the 
defendant failed to object to the error in the district court. The Reliance Theory suggests that whether the 
omission was deliberate (a “waiver”) may be less important than whether the trial court could have cured 
the objection and thus avoided the necessity of a new trial. Cf. United States v. Calfon, 607 F.2d 29, 31 (2d 
Cir. 1979) (per curiam) (defendant not permitted to raise objection to improper jury charge for first time on 
appeal; trial court should be given opportunity to cure defect).

Under a strict interpretation, the Reliance Theory would not require an appellate court to notice any 
plain errors. If the party had raised the error at the trial level, the court might have ruled in his favor, 
eliminating the need for appellate review. The party’s omission thus would have prejudiced the state, and 
withdrawal could be precluded.

22. Under Westen’s theory a defendant may assert a constitutional claim "if he can show that the state 
will suffer no special prejudice from his doing so.” Westen, Reply, supra note 9, at 1322. Consequently, this 
essay uses the terms "Reliance Theory” and "prejudice test” interchangeably.

23. Cf. Westen, Reply, supra note 9, at 1321-22 (after pleading guilty, defendant may raise any 
constitutional defense if state not substantially prejudiced).

I. Introduction to the Reliance Theory

Under the Reliance Theory or “prejudice test,”22 the state does not 
permanently discharge its duty to respect constitutional rights by the simple 
expedient of securing a waiver from the holder of those rights. To give effect 
to this principle, this article proposes the following standard to determine 
when the government’s interests should prevent a defendant from rescinding a 
waiver:23

A defendant has the right to withdraw, in good faith, a formally 
adequate waiver of a constitutional right unless the government has 
relied to its detriment on the waiver by suffering significant 
prejudice either to its ability to prove the defendant’s guilt and 
impose ultimate criminal sanctions or to its general interest in 
efficiently proving the guilt of defendants and imposing sanctions.
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The “right” to withdraw a waiver of a constitutional right is not 
independently guaranteed by the Constitution but is inherent in the constitu
tional right being reasserted. To ask whether a defendant has the right to 
revoke a waiver is simply to ask whether the state has a sufficient interest in 
preventing the defendant from reasserting his rights. Thus, the Reliance 
Theory asserts the straightforward proposition that the state cannot forbid 
withdrawal of a waiver without a legitimate reason, such as prejudicial 
reliance. Some other state interests, however, such as the frustrated expecta
tion of a conviction, are not sufficient to preclude waiver.24

24. For a discussion of state interests insufficient to preclude revocation, see notes 28-30 and 179-83 
infra and accompanying text.

25. See Westen, A way from Waiver, supra note 9, at 1259 (forfeited right may be reasserted in absence of 
detrimental reliance by prosecution).

26. See Brewer v. Williams, 430 U.S. 387, 404 (1977) (waiver of sixth amendment rights must be 
knowing and intelligent); Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (same).

27. See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 611-12 (1973) (statutes attempting to burden 
exercise of first amendment rights must be narrowly drawn and based upon legislative judgment of 
compelling state interests); Shapiro v. Thompson, 394 U.S. 618, 634 (1968) (classification that penalizes 
constitutional right to interstate travel requires justification by compelling state interest); Loving v. 
Virginia, 388 U.S. 1, 11 (1967) (classification based on race not justified by legitimate overriding purpose); 
see generally Gunther, The Supreme Court, 197) Term—Foreword: In Search of Evolving Doctrine on a 
Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1, 8-10 (1972) (reviewing 
development of two-tiered, rational basis/compelling state interest analysis in equal protection cases).

28. Professor Westen has suggested several possible reasons why significant detrimental reliance by the 
state, rather than a compelling state interest, should be sufficient to preclude assertion of a constitutional 
right: (1) a right is not as important to a defendant who has not asserted it from the outset; (2) it is less 
unfair to deny a right to a defendant who has neglected an opportunity to assert it than to deny the right to 
a defendant who has never had such an opportunity; and (3) detrimental reliance is a particularly onerous 
kind of prejudice because it is specific to individual cases, because it is avoidable, and because, if not 
safeguarded against, it lends itself to deliberate manipulation by defendants. Letter from Peter Westen to 
Author (November 20, 1979) (copy on file at Georgetown Law Journal).

A fourth argument should be added to Westen's list. An important distinction exists between the 
prejudice that the state may suffer when it permits an individual to engage in constitutionally protected 
activity and the prejudice that it suffers when it relies on an individual's decision not to engage in that 
activity. The first type of prejudice necessarily follows the exercise of a constitutional right. Consequently, 
the state must suffer the prejudice unless toleration would compromise a compelling state interest. The 
source of the second type of prejudice is not, however, constitutionally protected behavior but is instead the 
individual’s voluntary decision to waive the right to engage in that behavior. Courts should require a lesser

It might seem unreasonable to allow a defendant who has freely consented 
to the loss of a right to reassert the right because of a simple change of mind, 
even if the state is not prejudiced by the withdrawal. But if, as Professor 
Westen has suggested, the Reliance Theory provides a sound basis for 
determining when a right inadvertently forfeited may be reasserted,25 the 
same standard should also be applied to an individual’s attempt to rescind a 
valid waiver. Although the Constitution sometimes requires the state to 
demonstrate that a defendant knowingly and voluntarily waived a right,26 this 
obligation does not imply that a defendant must remain bound by his choice 
when withdrawal of the waiver would not prejudice the state.

The Reliance Theory is a moderate hypothesis. Unlike the usual require
ment that the state’s violation of a constitutional right be justified by a 
compelling state interest,27 the Theory teaches that the state’s prohibition of 
the assertion of a right by reason of waiver or forfeiture need only be justified 
by significant detrimental reliance.28 On the other hand, the Reliance Theory
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rejects the formalistic view that either a deliberate decision to forgo a right or 
an inadvertent failure to comply with a procedural rule is sufficient to cause 
the right to vanish beyond recall.

FORMS OF PREJUDICE

The withdrawal of a waiver may cause either specific or general prejudice 
to the state’s interests. Specific prejudice, or prejudice to the government’s 
ability to prove the guilt of the defendant, provides the strongest ground for 
prohibiting withdrawal. For example, if the prosecutor relies on a guilty plea 
by releasing the key witnesses before obtaining depositions from them, and 
the witnesses have left the jurisdiction when the defendant seeks to withdraw 
his plea, the irremediable injury to the Government’s case may estop the 
defendant from withdrawing his plea. In some cases, however, even specific 
prejudice may be too insubstantial to preclude withdrawal. Thus, if the only 
harm that the state would suffer as a result of a defendant’s decision to 
withdraw his waiver of the right to a jury trial were a one-day delay of a trial 
date several months in the future, the potential deterioration of the Govern
ment’s case would be very speculative, and the defendant should be permitted 
to withdraw.

A more difficult issue is whether withdrawal should be permitted when the 
state suffers only general prejudice—prejudice not to the state’s ability to 
prove the guilt of the individual defendant but to its general ability to secure 
convictions. Because the government operates within cost constraints, the 
administrative cost of wasted physical and human resources will indeed 
prejudice the state. But almost any attempt to revoke a waiver will entail some 
administrative cost. If a jury trial waiver is withdrawn, for example, a clerk 
must pull a file and transfer the case to the jury docket, and perhaps 
reschedule other cases. A liberalized rule of withdrawal might have the 
institutional consequence of multiplying apparently trivial costs into a 
tangible administrative burden. To what extent does this burden justify 
enforcing a waiver, and to what extent is the burden an acceptable cost of 
respecting the defendant’s constitutional rights?

This question has no simple answer, but in certain cases the Reliance 
Theory demonstrates whether withdrawal should or should not be permitted. 
If a defendant waits until near the end of his bench trial before attempting to 
rescind his jury trial waiver, he should be held to his original choice, even if 
the prosecution would suffer no tangible specific prejudice to its ability to 
reconstitute a case before a jury. The obvious waste of time and other 
resources amounts to cognizable general prejudice. Similarly, a court would 
properly rebuff a defendant’s attempt to revoke his consent to an antecedent 
search because the police would have fruitlessly invested their time. Again, 
however, the state probably will have suffered no specific prejudice. On the 
other hand, insubstantial general prejudice should not render a waiver 
irrevocable. For example, the cost of transferring a case back to the jury 
docket, if no cases are delayed because of the transfer, is probably too slight to 
preclude withdrawal.29

showing of prejudice to the state when considering the retraction of a waiver because the individual is being
penalized for a decision to forgo the protected behavior, not for engaging in the behavior itself.

29. Cf. Neely v. Pennsylvania, 411 U.S. 954, 959 (1973) (Douglas, J., with Stewart and Marshall, JJ.,
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One form of general prejudice is simply not cognizable under the Reliance 
Theory—namely, those costs, such as the burden upon the court of providing 
a withdrawal hearing, that are necessarily incurred in determining whether 
the defendant should be permitted to rescind his waiver. Although the state 
would not incur these costs but for the waiver, they are costs which the state 
should accept. This does not mean that the state must establish elaborate 
formal procedures to determine the propriety of withdrawal.* 30 Nonetheless, if 
the state does create some procedural protections for the defendant, the costs 
necessary to secure those protections should not be considered cognizable 
general prejudice. The procedures would be meaningless if their very use 
established the prejudice that they were designed to evaluate. Yet a court 
might justifiably forbid a defendant from repeatedly waiving and reasserting 
his rights, not only because of his apparent bad faith but also because the 
resulting costs would no longer be strictly necessary to determine whether the 
defendant should be able to rescind his waiver.

dissenting from denial of cert.) (state allegation that withdrawal of guilty plea would force rescheduling of 
cases constitutes insufficient prejudice to preclude withdrawal). Justice Douglas, discussing the defendant's 
attempt to withdraw his plea before sentencing, stated:

In its opposition to the motion to withdraw the plea, the State did not assert any prejudice 
whatsoever if the plea were withdrawn. Only now, in its opposition to the petition for a writ of 
certiorari, does the State claim prejudice: “[I]n the truest sense, the Commonwealth does 
change its position because it requires a total rescheduling of cases with all the difficulties 
encountered by the calling of witnesses.” This conclusory allegation, absent a showing that 
the State has suffered inroads on its ability to maintain a prosecution, is not sufficient to 
override the vindication of petitioner’s fundamental constitutional rights.

Id.
30. The procedural prerequisites to the withdrawal of a waiver might be almost as elaborate as the 

procedural prerequisites to the waiver itself. In each case, however, the procedural requirements are 
governed not by the Reliance Theory but by independent policies of domestic or constitutional law. This 
article addresses neither topic.

It is tempting to argue by analogy to the analysis of withdrawal hearings 
that general prejudice should never preclude withdrawal. Just as the cost of a 
withdrawal hearing is necessary to determine a defendant’s rights, so any 
administrative burden that withdrawal may occasion is necessary to effectu
ate the defendant’s rights. In both cases the state suffers only a financial 
burden, a type of interest that would not seem to outweigh an individual’s 
interest in asserting his constitutional rights. This argument, however, is 
unconvincing. If a defendant makes a voluntary decision to waive and thereby 
causes the state to incur significant expenses, other than the necessary 
expenses described above, it is fair to hold him responsible for the conse
quences of his error. To be sure, in one sense general prejudice may more 
often be remediable than specific prejudice because the state can invest extra 
resources to secure a conviction in the case at hand. But as a practical matter 
even general prejudice is irremediable with respect to other cases, for the 
general administrative burden will require the elimination or curtailment of 
some future prosecutions.

To summarize, in deciding whether to permit a defendant to rescind his 
waiver, courts may properly consider both specific prejudice to the Govern
ment’s ability to obtain a conviction of a particular defendant and general 
prejudice to the government’s interest in efficiently securing convictions. 
Although specific prejudice is a preferable ground for precluding withdrawal, 
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especially if the prejudice is irremediable, a court should also consider general 
prejudice. One form of general prejudice, however—the cost of withdrawal 
hearings and other costs incidental to determining the defendant’s right to 
withdraw—should not foreclose withdrawal. Beyond these general principles, 
courts should render a considered judgment in each case to determine 
whether the kind and degree of prejudice forbids rescission.

JUDICIAL RECOGNITION OF THE RELIANCE THEORY

No court has explicitly accepted the constitutional thesis that a waiver 
should be revocable in the absence of significant detrimental reliance by the 
state. The Supreme Court, however, has implicitly recognized the principle. 
In Stevens v. Marks,the Court held that a state grand jury witness could 
withdraw his informed waiver of the privilege against self-incrimination.32 
The witness, a police officer, had been subpoenaed before a grand jury 
investigating the bribery of public officials.33 Before the witness appeared in 
the grand jury room, the prosecutor advised him to sign a form waiving 
immunity from prosecution and stated that otherwise the officer might lose 
his job. The witness signed the form and answered some perfunctory 
questions.34 One month later, he was again summoned before the grand jury.35 
On this occasion, the officer was represented by counsel and attempted to 
invoke his fifth amendment privilege against self-incrimination. In several 
subsequent appearances before the grand jury the witness refused to answer 
questions, and at each he was held in contempt.36

The Supreme Court found that in signing the original form the officer had 
waived both his privilege against self-incrimination and any immunity from 
prosecution.37 Yet the Court reversed the contempt convictions, ruling that 
because the witness had not been granted immunity, he was entitled to invoke 
the privilege if his waiver of that right either was invalid or had been 
effectively withdrawn.38 The Court was “unable to find any justification for 
denying the right to withdraw it.”39 In a footnote, the Court added:

As for the suggestion that withdrawal of the waiver in midhear
ing poses an administrative inconvenience, we only note that there 
was no such inconvenience here. Petitioner had answered only a 
few perfunctory questions at his first appearance before the grand 
jury. He asserted his desire to withdraw the waiver immediately 
upon returning before the grand jury.40

New York has the very deepest interest in uprooting and punishing misconduct by its

31. 383 U .S. 234 (1966).
32. Id. at 243-44.
33. Id. at 235-36.
34. Id. at 236-38.
35. Id. at 238.
36. Id. at 238-39.
37. Id. at 237-38.
38. Id. at 242-44.
39. Id. at 243-44.
40. Id. at 244 n.10. Justice Harlan, concurring in part and dissenting in part, rejoined:
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Although Stevens provides only a sketchy analysis of the right to rescind a 
waiver, the case does suggest that a defendant in a state criminal proceeding 
may withdraw a valid waiver unless the state can advance an adequate reason 
for precluding the waiver.

In the context of the right to withdraw a guilty plea, several members of the 
Supreme Court have adopted an analysis similar to the Reliance Theory.* 41 In 
Santobello v. New York,42 the Court held that the state’s failure to abide by a 
plea bargain required vacating the defendant’s sentence and remanding the 
case to the state court for a determination of whether specific performance of 
the plea agreement or withdrawal of the plea was the proper remedy.43 Justice 
Marshall, in a separate opinion joined by Justices Brennan and Stewart, 
insisted that the defendant’s wish to withdraw the plea should be respected:

officials; it also has a narrower interest in having an investigation, commenced on the premise 
of a waiver, not suddenly balked by the witness' change of heart. It seems to me there is no 
federal constitutional reason why a witness who has properly given a voluntary waiver either 
of his privilege or his immunity should not be held to it.

Id. at 248 (Harlan, J., with Stewart, J , concurring in part and dissenting in part).
41. See Neely v. Pennsylvania, 411 U.S. 954, 957-59 (1973) (Douglas, J., with Stewart & Marshall. JJ . 

dissenting from denial of cert.) (guilty plea should be revocable when sufficient reason present and no 
detrimental reliance by prosecution); Dukes v. Warden, 406 U.S. 250, 265-71 (1972) (Marshall, J., with 
Douglas, J . dissenting) (waiver of constitutional rights, though “voluntary," should be revocable if 
sufficient reason exists and prosecution not specifically harmed): Santobello v. New York, 404 U.S. 257, 
267-68 (1971) (Marshall, J., with Brennan & Stewart, JJ., concurring in part and dissenting in part) (with 
adequate justification defendant may withdraw guilty plea before sentence and judgment when prosecution 
not prejudiced).

42. 404 U.S. 257 (1971).
43. Id. at 262-63.
44. Id. at 267-68 (Marshall, J., with Brennan & Stewart, JJ., concurring in part and dissenting in part).
45. Dukes v. Warden, 406 U.S. 250 (1972).
46. Id. at 266 (Marshall, J., with Douglas, J., dissenting) (emphasis in original).

I believe that where the defendant presents a reason for vacating 
his plea and the government has not relied on the plea to its 
disadvantage, the plea may be vacated and the right to trial 
regained, at least where the motion to vacate is made prior to 
sentence and judgment. In other words, in such circumstances, I 
would not deem the earlier plea to have irrevocably waived the 
defendant’s federal constitutional right to a trial.44

In Dukes v. Warden45 Justice Marshall’s dissent elaborated on this 
presentence withdrawal right: “Where the government can show specific and 
substantial harm, the defendant may be held to his plea. But, ordinarily, the 
government can claim only disappointed expectations. In such a case, the 
balance of interests must favor vindication of the individual’s most basic 
constitutional rights.”46

As Justice Marshall’s formulation suggests, the right to “rescind” a waiver 
is better described as the right to reassert a constitutional right when the 
government does not have sufficient interest in enforcing the loss or forfeiture 
of that right. Under this analysis, instead of being lost and reclaimed, the right 
has never been lost. Justice Marshall’s exposition also suggests that certain 
forms of government prejudice, such as disappointed expectations, do not 
justify enforcing a waiver.
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II. The Reliance Theory in Operation

The following section, which discusses the consent search, the right to a 
jury trial, the privilege against self-incrimination, and the guilty plea, 
illustrates the application of the prejudice test. A few courts have adopted a 
standard similar to the prejudice test in constitutional cases, and many courts 
have employed similar notions of prejudice in interpreting statutory provi
sions that allow the withdrawal of waivers. The test thus adequately explains 
much existing law, even though much of that law is nonconstitutional. 
Indeed, the prejudice test provides a better explanation for many cases than 
do the cases themselves.

A. CONSENT SEARCHES

A person may waive the fourth amendment protection against unreasona
ble searches and seizures by consenting to what would otherwise be an 
unconstitutional search.47 In Mason v. Pulliam4* the United States Court of 
Appeals for the Fifth Circuit held that the consent to search may be 
withdrawn.49 In Mason an Internal Revenue Service agent secured a tax
payer’s permission to remove and examine certain business records.50 One 
week later the taxpayer, through his attorney, demanded immediate return of 
the records. The agent refused. The district court ordered the return of the 
materials and of all copies made subsequent to the demand for return.51 The 
court of appeals affirmed, reasoning: “Since Mason’s [the taxpayer’s] action 
was unilateral and contained no agreement as to duration it was implicitly 
limited by Mason’s right to withdraw his consent and re-invoke his Fourth 
Amendment rights.”52 The court also affirmed the district court’s holding 
that copies made prior to the demand need not be returned.53

47. See Schneckloth v. Bustamonte, 412 U.S. 218, 219, 235 (1973) (individual waives fourth amendment 
rights by consenting to search; consent to search inferred from totality of circumstances).

48. 557 F.2d 426 (5th Cir. 1977).
49. Id. at 429.
50. Id. at 427.
51. Id. at 428.
52. Id. at 429. Accord. United States v. Ward, 576 F.2d 243, 244 (9th Cir. 1978) (adopting Mason 

reasoning on nearly identical facts).
53. Mason. 557 F.2d at 429.
54. Id. at 428-29.
55. 406 F. Supp. 726 (E.D. Pa. 1975).
56. Id. at 729.
57. Id. at 728.
58. Id.

Mason cited with approval54 United States v. Bily,55 in which a federal 
district court respected the defendant’s decision to cut short a search to which 
he had previously consented.56 While investigating the infringement of film 
copyrights, agents of the Federal Bureau of Investigation obtained the 
defendant’s written consent to search his house and garage for “any . . . 
property . . . which they may desire.”57 During the search, however, the 
defendant demanded that the agents stop their search.58 The court reasoned 
that the defendant’s demand was a “revocation of consent that took



1980] Rescinding a Waiver 929

immediate effect.”59 Consequently, the court required suppression of a film 
seized after the demand but not of films seized prior to it.60 61

59. Id. at 729.
60. Id.
61. See People v. Kennard, 175 Colo. 479, 481, 488 P.2d 563, 564 (1971) (defendant cannot withdraw 

consent to search once police begin search).
62. See generally Wong Sun v. United States, 371 U.S. 471,487, 491 (1963); Silverthorne Lumber Co. v. 

United States, 251 U.S. 385, 392 (1920).
63. The sixth amendment right to a jury trial applies to state as well as federal prosecutions. Duncan v. 

Louisiana, 391 U.S. 145, 157-58 (1968). The sixth amendment right may be waived in federal courts, with 
consent of both the court and the prosecution. Patton v. United States, 281 U.S. 276, 312 (1930); Fed. R. 
Crim. P. 23(a). Most states permit such a waiver in at least some cases, see 52 Cornell L.Q. 339, 342-43 
(1966) (six states allow no waiver; 11 allow waiver only in misdemeanor cases; 11 others allow waiver in all 
but capital cases; remaining states allow waiver in all cases). The states also impose differing requirements 
for waivers. See id. at 343-44 (seven hold waiver is right of accused; 17 require no approval; seven require 
consent of court; 11 require consent of prosecution; nine require consent of both court and prosecution).

64. See Y. Kamisar, W. Lafave & J. Israel, Modern Criminal Procedure 1310 (4th ed. 1974) 
(prevailing view is that court has discretion over withdrawal of jury trial waiver); ABA Project on 
Minimum Standards for Criminal Justice, Trial by Jury 39 (1968) (same); Annot., 46 A.L.R.2d 
919, 920 (1956 & Later Cas. Serv. 1969 & Supp. 1978) (in 15 states court has discretion to allow withdrawal 
of waiver).

A Reliance Theory analysis would produce the same result reached by the 
courts in Mason and Bily.h} When an individual freely gives up the protection 
of the fourth amendment, the government suffers no prejudice if the 
individual later changes his mind and asks that the search be terminated. 
Mere disappointment of the government’s expectations cannot constitute 
cognizable prejudice. In no tangible way is the state worse off than before the 
individual's consent. On the other hand, retroactive revocation does prejudice 
the state; the courts therefore properly refuse to suppress evidence seized 
before the revocation. The suppression of evidence seized prior to the 
revocation would prejudice the state because of the waste of official time 
required to conduct the search. Moreover, if the seized evidence is incrimina
tory, the prosecution will have difficulty showing at trial that its evidence 
derived from independent sources.62 To be sure, if the state proceeds to seize 
evidence even after the defendant has clearly terminated consent to the 
search, the state will suffer these forms of prejudice. Nonetheless, the state is 
no longer entitled to base its actions upon the waiver. Any reliance would be 
unwarranted and should not estop the defendant from revoking his waiver.

B. THE RIGHT TO A JURY TRIAL

A Reliance Theory analysis also demonstrates when the withdrawal of a 
waiver of the sixth amendment right to trial by jury is permissible.63 Although 
statutes in a few states grant defendants the absolute pretrial right to 
withdraw a waiver of a jury trial, most jurisdictions leave pretrial withdrawal 
of a voluntary and knowing waiver within the “discretion” of the court.64 The 
Theory’s rationale is more explicit: Usually such waivers should be irrevoca
ble because withdrawal will cause significant prejudice to the government. If 
prejudice does exist, permission to withdraw would not be constitutionally- 
mandated, and the state may formulate its own withdrawal standard.

When no cognizable prejudice exists, the Reliance Theory mandates that 
the defendant be permitted to reassert the right to a jury trial. Consistent with 
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this analysis, the California Court of Appeals in People v. Meltonb5 ruled that 
a defendant should be permitted to withdraw his waiver unless “some adverse 
consequences will flow from his change of mind.”65 66 The withdrawal motion 
was made one week after the waiver and thirteen days before the date set for 
trial, and the court found no indication that permitting withdrawal would 
have delayed the trial “or in any way have prejudiced the legitimate interests 
of the prosecution.”67 The court specifically rejected the argument that the 
cost of a jury trial was a cognizable form of prejudice, reasoning that the state 
has a constitutional duty to incur that expense.68 Melton established the 
following general standard for withdrawal:

65. 125 Cal. App. 2d 901, 271 P.2d 962 (1954).
66. Id. at 904-05, 271 P.2d at 964.
67. Id. at 906, 271 P.2d at 965.
68. Id. at 905, 271 P.2d at 964. Accord, Floyd v. State, 90 So. 2d 105, 106 (Fla. 1956) (withdrawal of 

waiver should be denied only when not timely made in good faith, or when withdrawal causes real harm to 
state, such as unreasonable delay, true inconvenience, or unreasonable increase in trial expense).

69. 125 Cal. App. 2d at 905-05, 271 P.2d at 963-64. Although the court is referring to the California 
constitution, the same standard should apply to the federal jury trial right.

70. Because the waiver in Mellon occurred in the absence of counsel and may have been improperly 
induced, id. at 905-06, 271 P.2d at 964-65, the enunciated standard might be dictum.

71. See, e.g., Wallace v. State, 319 So. 2d 117, 117 (Fla. Dist. Ct. App. 1975) (per curiam) (motion to 
withdraw waiver of jury trial on day trial to begin denied as not seasonably made); People v. Jones, 42 Ill. 
App. 3d 353, 355-56, 356 N.E.2d 114, 116-17 (1976) (attempted withdrawal of jury waiver on second day 
of trial denied as untimely); State v. Lawrence, 216 Kan. 27, 28, 30, 530 P.2d 1232, 1233, 1235 (1975) 
(motion to withdraw jury trial waiver half hour before beginning of trial properly denied because of 
unexplained tardiness and unavailability of a jury panel).

[Wjhere the request to withdraw the waiver of a jury trial is made 
sufficiently in advance of trial so as not to interfere with the orderly 
administration of the business of the court or to result in unneces
sary delay or inconvenience to witnesses or to the prejudice of the 
other party to the action, the court should exercise its discretion to 
allow the moving party the jury trial he seeks. Certainly, when 
dealing with a right so fundamental as to be characterized by our 
Constitution as one which should “remain inviolate”, [sic] the 
court should only deny the privilege . . . where some adverse 
consequence will flow from his change of mind.69

The standard that the Melton court enunciated70 is essentially the same as 
the constitutional requirement that this essay proposes. Prejudice to the court 
or the prosecution, as the court emphasized, is the critical determinant of the 
right to withdraw. The court also implicitly recognized that only certain 
forms of prejudice are cognizable under its test. Thus, the court properly 
rejected as irrelevant the relative costs of jury and bench trials. Because the 
state has a constitutional duty to provide a jury venire and to bear the 
associated costs, it has not incurred any additional expense by relying on the 
waiver. Also, under the Melton standard the state’s mere expectation interest 
in avoiding jury trial does not sufficiently prejudice the state to preclude 
withdrawal.

Rescission of a jury trial waiver might actually prejudice the state in several 
ways. The cases uniformly forbid withdrawal at or after the commencement 
of a bench trial, often on the ground that withdrawal is “untimely.”71 The 
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Reliance Theory is more explicit: Withdrawal would prejudice the state, 
including judge and prosecutor, because of the wasted time and expense of the 
unnecessary first proceeding. Similarly, courts often forbid a reassertion that 
causes a longer delay than would have occurred if no waiver had been made.72 
The courts also find sufficient prejudice in inconvenience to witnesses who 
have already arrived for the bench trial.73 Under the Reliance Theory, 
withdrawal of the waiver would not be allowed in any of these situations 
because withdrawal significantly impedes the state’s efficiency both in 
proving individual cases and in prosecuting criminal cases generally.

C. THE PRIVILEGE AGAINST SELF-INCRIMINATION

A third application of the Reliance Theory is a defendant’s or a witness’ 
waiver of the fifth amendment privilege against self-incrimination. In general, 
a defendant waives the right by taking the stand to testify,74 a witness by 
making a self-incriminating statement.75 Courts have developed detailed rules 
governing the scope of these “waivers” by testimony.76 This section will 
discuss only the basic principles.77

72. See, e.g., Williams v. State, 280 So. 2d 516, 516 (Fla. Dist. Ct. App. 1973) (per curiam) (no error to 
deny motion to withdraw jury waiver made immediately before trial if granting motion would require 
continuance); Stevenson v. State, 163 Ind. App. 399, 324 N.E.2d 509, 510, 512 (1975) (reversing trial 
court's denial of motion to withdraw waiver on day before trial date; trial judge’s granting of two 
continuances vitiated argument that delay prejudiced prosecution and court); cf. Brumbalow v. State, 128 
Ga. App. 581, 582, 197 S.E.2d 380, 380-81 (1973) (withdrawal of jury waiver proper when made ten days 
before trial date because no delay would result); Cole v. State, 12 Md. App. 379, 382-83, 277 A.2d 248, 250 
(1971) (denial of withdrawal of jury waiver abuse of discretion when jury available without delay, no 
witnesses traveled great distance, and no evidence that defendant intended to delay).

73. See, e.g.. People v. Chambers, 7 Cal. 3d 666, 671, 498 P.2d 1024, 1026, 102 Cal. Rptr. 776, 778 
(1972) (in absence of compelling circumstances, motion to withdraw jury waiver on day of trial should be 
denied because of delay of trial, inconvenience to witnesses, and potential prejudice to state); People v. 
Closson, 13 Ill. App. 3d 878, 880, 301 N.E.2d 347, 348 (1973) (motion to withdraw jury waiver untimely if 
delay would prejudice state whose witnesses present for trial); Walter v. State, 4 Md. App. 373, 378, 243 
A.2d 626, 628 (1968) (denial of jury waiver withdrawal not abuse of discretion when withdrawal requested 
at opening of trial and when one witness had traveled long distance).

74. See McCormick's Handbook of the Law of Evidence §§ 132, 140-41 (2d ed. 1972) 
[hereinafter cited as McCormick] (by testifying, accused liable to cross-examination under usual rules of 
evidence and waives right to that extent); 8 J. Wigmore, Evidence § 2276 at 459-75 (McNaughton rev. 
ed. 1961) [hereinafter cited as Wigmore] (voluntary testimony of accused generally waives right as to all 
other relevant facts).

75. See McCormick, supra note 74, § 140 (after an incriminating disclosure, requiring witness to 
disclose further not likely to endanger interests protected by the privilege); Wigmore, supra note 74, 
§ 2276 at 456-58 (witness testifying as to one fact may waive privilege against revealing further facts, if 
other facts sufficiently related).

76. See generally McCormick, supra note 74, §§ 132, 140-41 (reviewing rules governing scope of 
waiver by voluntary testimony of accused, by witness’ disclosure of incriminating facts, and by agreement 
before testifying); Wigmore, supra note 74, §§ 2275-76 (reviewing rules in federal and state courts 
concerning waiver by contract and by voluntary testimony).

77. This article does not analyze the reassertion, after waiver, of rights accorded criminal defendants by 
Miranda v. Arizona, 384 U.S. 436 (1966). Although it is tempting to interpret Miranda's holding that 
interrogation must cease when the accused wishes to remain silent, id. at 473-74, as an explicit statement of 
the Reliance Theory, this interpretation is only partially correct.

When a defendant states a desire to remain silent during questioning, “he has shown that he intends to 
exercise his Fifth Amendment privilege; any statement taken after the person invokes his privilege cannot
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Whether testimony results in a loss of the privilege depends in part on 
whether the witness is the accused.* 78 An ordinary witness cannot refuse to 
testify but is privileged to refuse to answer potentially incriminating ques
tions.79 80 Once the witness in effect waives the privilege by voluntarily 
disclosing incriminating facts, the privilege does not permit him to avoid 
further testimony about details. Thus, in Rogers v. United States,i0 the 
Supreme Court held that a grand jury witness who testified that she no longer 
possessed Communist Party membership lists but had turned them over to 
someone else was required to identify that person despite her invocation of the 
fifth amendment privilege.81 The Court reasoned that to uphold her claim 
“would open the way to distortion of facts by permitting a witness to select 
any stopping place in the testimony.”82

be otherwise than the product of compulsion, subtle or otherwise.” Id. This passage indicates that the 
rationale of Miranda's solicitious approach to waiver is not that of the Reliance Theory. Miranda permits 
reassertion of the privilege not because the state would suffer prejudice but because in the coercive 
atmosphere of custodial interrogation, a denial of the reassertion of the privilege actually constitutes 
compulsion in violation of the defendant’s fifth amendment rights. A valid waiver of Miranda rights occurs 
when the accused submits voluntarily to interrogation. Such a waiver is unique because it is not simply a 
voluntary renunciation of a right but conduct by the defendant so altering the atmosphere of interrogation 
that the defendant’s answers are no longer “compelled” in the constitutional sense. Miranda’s liberal and 
constitutionally-based standard for revocation is best understood as a consequence of this unique form of 
waiver.

Miranda does contain, however, a passage suggesting a theory of waiver similar to the Reliance Theory. 
The Court states that “where in-custody interrogation is involved, there is no room for the contention that 
the privilege is waived if the individual answers some questions or gives some information on his own prior 
to invoking his right to remain silent when interrogated.” Id. at 475-76. A footnote then states that the 
doctrine announced in Rogers v. United States, 340 U.S. 367, 373 (1951) (disclosure of incriminating fact 
waives disclosure as to details), is inapplicable to interrogation. 384 U.S. at 476 n.45. “No legislative or 
judicial fact-finding authority is involved here, nor is there a possibility that the individual might make self
serving statements of which he could make use at trial while refusing to answer incriminating statements 
[sic]." Id. This footnote suggests that the defendant’s reassertion of his rights during interrogation would 
not seriously prejudice the state. The Court implies, however, that a legislative or judicial fact-finder has an 
unusually strong need for the complete story. The Reliance Theory does not really justify a distinction 
between fact-finders and police investigations and consequently does not, by itself, justify Miranda's liberal 
withdrawal standard.

78. Compare McCormick, supra note 74, § 132 at 278-79 (when accused testifies, cross-examination 
conducted under rules of evidence may at least probe all facts relevant to direct testimony, and may include 
searching impeachment) with id. § 140 at 296 (once voluntary disclosure made, ordinary witness loses 
privilege to extent necessary to provide additional information concerning the disclosure).

79 Id. §§ 135-36. The witness must affirmatively claim the privilege or be deemed to have "waived" it. 
United States v. Murdock, 284 U.S. 141, 148 (1931). The witness usually need not be warned of the 
potentially incriminating character of his statements or of his right to invoke the privilege. McCormick, 
supra note 74, § 137. Although characterizing the witness’ testimony as a “waiver” of the privilege thus 
tends to blur the distinction between waiver and forfeiture, it is still appropriate to describe a witness' 
deliberate decision to answer an incriminating question as a waiver. See note 8 supra (discussing definition 
of waiver).

80. 340 U.S. 367 (1951).
81. Id. at 371.
82. Id. The Court also stated that requiring disclosure of additional details does not violate the fifth 

amendment because no “real danger of legal detriment” arises from a disclosure that could not further 
incriminate the witness. Id. at 373. In his dissent, Justice Black disagreed with the majority’s premise that 
the disclosure did not call for additional incriminating information. Id. at 379. Two commentators have 
noted that in interpreting Rogers, the courts have applied the “no legal detriment" test more in the spirit of 
the dissent in Rogers than of the majority. See McCormick, supra note 74, § 141 n.44 (witness rarely 
compelled to continue testimony after initial disclosure); Note, Testimonial Waiver of the Privilege Against 
Self-Incrimination, 92 Harv. L. Rev. 1752, 1754-55 (1979) (courts allow witness to reassert privilege if 
additional disclosure would further incriminate witness).
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The Court’s emphasis on the danger of distortion, a form of prejudice to 
the state, seems consistent with the Reliance Theory. Nevertheless, because 
Rogers involved a witness before a grand jury rather than at trial, the Court’s 
explanation of this distortion test is not convincing. The presentation of 
distorted testimony before a grand jury does not significantly hinder that 
body from performing its limited task of determining whether sufficient 
evidence exists to support an indictment. Under the Reliance Theory, 
incomplete testimony before the grand jury does not significantly prejudice 
the state’s interests because the state’s position is no worse than it would have 
been if the witness had never waived. Half a story is better than none. 
Although in theory partial testimony that presents the witness in a false light 
might persuade a grand jury to dismiss an indictment that it would have 
otherwise returned, in practice this result is unlikely because the grand jury 
does not determine the defendant’s guilt or innocence.83 On the other hand, 
self-serving trial testimony does distort the petit jury’s ultimate fact-finding. 
Partial testimony by a witness at trial might significantly prejudice the state 
because the witness can present a distorted view of his character through self
serving testimony that the state could not rebut and that may be crucial to the 
jury’s decision.

Unlike an ordinary witness, the accused has the right under the fifth 
amendment not only to refuse to answer incriminating questions but also to 
remain silent altogether.84 When the accused does take the stand, he forfeits 
the privilege to a considerably greater extent than does an ordinary witness. 
As soon as he begins to testify, the defendant forfeits the privilege at least to 
the extent necessary for the state to explore his testimony on cross- 
examination.85 In Brown v. United States,86 the Supreme Court explained the 
distinction between forfeiture by a defendant and by an ordinary witness.87 
Because an ordinary witness must testify and can invoke the privilege only 
when confronted with an incriminating question, the Court determined that 
he can “withdraw from the cross-fire of interrogation before the reliability of 
his testimony has been fully tested”88 and can therefore provide “the trier of 
fact a one-sided account of the matters in dispute.”89 An accused, on the other 
hand, testifies voluntarily and can control the “area of disclosure and 
therefore of inquiry.”90 To allow the defendant to cut off cross-examination 
concerning this area would be “a positive invitation to mutilate the truth a 
party offers to tell.”91

■
* -----------

83. See Wigmore, supra note 74, § 2776 at 457 (effect of distorted testimony minimal in grand jury or 
investigating committee setting); cf. Note, supra note 82, at 1762-63, 1767-68 (grand jury free to disregard 
misleading partial testimony, and not authorized to make final determination of individual’s rights).

84. See Brown v. United States, 356 U.S. 148, 155-56 (1958) (defendant has choice of weighing 
advantages and disadvantages of testifying and choosing to remain silent).

85. See United States v. Lamb, 575 F.2d 1310, 1313 (10th Cir.) (defendant’s testimony that he was 
asleep during robbery with which he was charged opened door to cross-examination on robbery), cert. 
denied, 439 U.S. 854 (1978); McCormick supra note 74, § 132 at 281 (cross-examination limited to 
scrutiny of truthfulness of defendant’s testimony on direct).

86. 356 U.S. 148 (1958).
87. Id. at 155.
88. Id.
89. Id.
90. Id.

V*  91. Id. at 156.
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By failing to develop the rationale underlying the distinction between the 
privilege of the defendant and that of an ordinary witness, the Court may 
have overstated the witness’ privilege and unnecessarily limited the accused’s. 
Brown appears to conclude that an ordinary witness may cut off all further 
cross-examination, other than the elicitation of details under Rogers, by 
asserting the privilege not to testify when an incriminating question has been 
asked. This conclusion does not necessarily follow from the witness’ right. If 
cross-examination were strictly limited to the contents of an incriminatory 
answer, then the witness’ right to reclaim the privilege for each new question 
would be respected.

Brown implies that the Constitution places no limit on the state’s right to 
cross-examine the accused.92 This conclusion is not warranted by any realistic 
evaluation of the state’s need to prevent distorted testimony. In jurisdictions 
where evidentiary rules permit “wide-open” cross-examination concerning 
any issue in the case,93 the state has an advantage out of proportion to its 
legitimate interest in scrutinizing the truth of the accused’s direct testimony.94 
The Court’s distortion analysis also fails to explain why cross-examination of 
the accused and of an ordinary witness are subject to different standards; 
truth-finding is impaired if any witness is free from cross-examination.

92. See Id. at 154-55 (accused subject to rules of evidence during cross-examination like any other 
witness). Notwithstanding Brown, a modern court might hold that such a rule of wide-open cross- 
examination nevertheless violates the privilege against self-incrimination. Cf. McGautha v. California, 402 
U.S. 183, 215 (1971) (defendant testifying on own behalf cannot then claim privilege against cross- 
examination on matters "reasonably related to the subject matter of his direct examination") (emphasis 
added).

93. See McCormick, supra note 74, § 132 at 279 (minority of states permits cross-examination on all 
phases of case).

94. Cf. id § 132 at 281 (state not unfairly disadvantaged when cross-examination of accused limited to 
direct testimony).

People v. Perez, 65 Cal. 2d 615, 422 P.2d 597, 55 Cal. Rptr. 909 (1967), cert, dismissed, 395 U.S. 208 
(1969), was probably incorrectly decided under this test. The state prosecuted the defendant on four counts 
of first-degree robbery, with counts one and two relating to different dates and locations than counts three 
and four. He testified and presented an alibi defense concerning only the first two counts and objected to 
the prosecutor’s cross-examination with respect to counts three and four. Id. at 619, 422 P.2d at 599, 55 
Cal. Rptr. at 911. Reviewing the state’s closing argument and the trial judge’s instruction that the jury 
could draw an adverse inference from the defendant’s failure to explain or deny facts within his knowledge 
concerning counts three and four, the California Supreme Court ruled that the prosecutor’s inquiry had not 
exceeded the scope of relevant cross-examination. Id. at 621; 422 P.2d at 601, 55 Cal. Rptr. at 913. The 
testimony concerning counts three and four appeared to be only slightly relevant to the defendant's guilt on 
counts one and two; therefore little realistic danger existed that the defendant’s partial testimony with 
respect to counts one and two portrayed him in a false light with respect to counts three and four. In the 
absence of such a danger, the defendant’s testimony should not have been deemed an irrevocable waiver of 
his privilege with respect to the latter counts.

95. See Brown v. United States, 356 U.S. 148, 155 (1958) (accused on stand determines area of 
disclosure and therefore of inquiry).

However inadequate Brown's explanation of the difference between the 
witness’ and the accused’s waiver of the privilege, the Reliance Theory does 
provide some support for this distinction. The state may suffer less prejudice 
when an ordinary witness testifies without cross-examination than when the 
accused does. The accused has both a greater incentive and a greater 
opportunity to present self-serving testimony because the accused testifies 
voluntarily and controls the content of his direct testimony.95 Apart from this 
significant practical danger of distortion, the state generally has a greater 



1980] Rescinding a Waiver 935

interest in eliminating distortion from the accused’s testimony because the 
jury’s opinion of him is usually more critical to the state’s case than is the 
jury's opinion of an ordinary witness.

In sum, the Reliance Theory would narrow Brown's sharply different 
standards for cross-examination of witnesses and defendants. The Theory 
does justify somewhat more extensive cross-examination of defendants than 
of other witnesses claiming the privilege but casts doubt on a rule that would 
place no constitutional limit on cross-examination of the defendant. At the 
same time, the Theory probably does not require that the privilege of the 
witness be as zealously guarded as Brown suggests. The danger of distortion 
by a witness’ testimony sufficiently justifies at least limited cross-examination 
following invocation of the privilege.96

Reliance Theory principles also clarify the issue of whether a waiver should 
be enforced with respect to subsequent proceedings. Most courts hold that a 
decision by any witness, including the accused, to waive the privilege in one 
proceeding should not prevent assertion of the privilege in a separate and 
independent proceeding.97 The United States Court of Appeals for the Second

96. Countervailing reasons justify stricter protection of the witness than the Theory alone warrants. The 
state normally suffers less damage from untested and self-serving testimony by an ordinary witness. 
Moreover, because the witness must take the stand and can only refuse to answer incriminating questions, 
he may find it more traumatic to exercise fifth amendment rights than does an accused.

A recent student Note criticizes the methods that have developed following Rogers v. United States, 340 
U.S. 367 (1951) to determine whether a witness has waived the privilege against self-incrimination while 
testifying. See Note, supra note 82. The author first criticizes a standard used by some courts to permit a 
witness to reinvoke the privilege with respect to any question that might incriminate him further. Id. at 
1756-60. This standard is indeed unacceptable: it applies the same test to reinvocation of the privilege after 
waiver as to initial invocation and neglects the possibility that, in the former case, the state has 
detrimentally relied on the waiver.

The Note also criticizes the “distortion balancing standard,” which states that when a witness' partial 
testimony may be misleading, the state’s interest in truth-finding outweighs the witness’ fifth amendment 
privilege. Id. at 1760. Such a test, the Note suggests, is theoretically unsound:

A witness’s refusal to make an initial statement may, in conjunction with other evidence, 
distort the facts just as much as making that statement and then refusing to disclose further 
information. Yet we do not, in the interest of truthfinding, compel the witness to make the 
initial disclosure when it might incriminate him.

Id. at 1764.
This criticism is revealing but unpersuasive. In the hypothetical just posed, the prejudice to the state did 

not occur in reliance on the witness’ voluntary waiver; the witness never waived at all. The distortion test is 
theoretically unsound only if it rests upon the principle that government prejudice in the form of distorted 
testimony is always sufficient to estop an individual from asserting a right. But the distortion test is sound if 
it rests upon the narrower principle that the government is entitled to rely upon a voluntary waiver and 
that such reliance justifiably estops the individual from reasserting his right.

As a substitute for the current approaches, the Note proposes a reasonable person test: The court would 
find a testimonial waiver when the witness knew or should have known that if he made a first statement, 
then he might be compelled to make a second Id. at 1766-67. This test differs from the Reliance Theory 
because it would permit the reassertion of the right, even if the witness’ silence distorts truth-finding, 
whenever the witness was reasonably unaware that one response would require further testimony. The 
Reliance Theory, by contrast, would forbid reassertion of the privilege in these circumstances.

This test does not contradict the Reliance Theory, for it addresses a different issue. By focusing on what 
a reasonable person would perceive as the consequence of an initial waiver and grounding “the concept of 
testimonial waiver in the voluntary actions and imputed knowledge of a witness,” id. at 1767, the Note 
simply imposes a stricter standard for determining the validity of the initial waiver.

97. McCormick, supra note 74, § 132 at 281; see id., § 140 at 298-99 (waiver of the privilege against 
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Circuit has summarized this position: “[DJuring the period between the 
successive prosecutions conditions might have changed creating new grounds 
for apprehension (e.g., the passage of new criminal laws) or . . . the witness 
might be subject to different interrogation for different purposes at the 
subsequent proceeding.”* 98 99 In Ellis v. United States," however, the Court of 
Appeals for the District of Columbia Circuit rejected this rule, holding that 
the voluntary testimony of a nonindicted witness before a grand jury 
constitutes a waiver that permits renewed questioning about the same matter 
at a trial based on an indictment returned by that grand jury.100 The Ellis 
court argued that because the original disclosure had already led to prosecu
tion, additional testimony posed no realistic danger of further legal detriment 
to the witness and therefore did not infringe the privilege against self
incrimination.101 The court also suggested that the government might be 
prejudiced when a cooperating witness later decides not to testify at trial 
because the government “may have structured its case around this witness, 
and be unable at a late hour ... to recast an investigation.”102

self-incrimination extends throughout proceeding in which made but not to other proceedings); Wigmore, 
supra at note 74, § 2276 at 470 (waiver limited to particular proceeding in which witness volunteers 
testimony or defendant takes the stand); see generally Comment, Evidence—Whether Witness’ Prior 
Voluntary Testimony Constitutes Waiver of Privilege of Self-Incrimination in Second Trial of Same Case, 73 
Dick. L. Rev. 80, 81 (1968) (stating that majority of courts reject view that witness waives privilege by 
testifying at earlier proceeding but arguing that waiver should be presumed to extend to a second 
proceeding).

98. United States v. Miranti, 253 F.2d 135, 140 (2d Cir. 1958).
99. 416 F.2d 791 (D.C. Cir. 1969).
100. Id. at 805.
101. Id. at 800-01.
102. Id. at 801.
103. See McCormick, supra note 74, § 140 at 299 (rule governing waiver by testimony seeks to prevent 

trier of fact from considering testimony insulated from cross-examination; rule's rationale not served by 
extension of waiver to testimony in subsequent proceeding before new trier of fact).

104. See Ellis v. United States, 416 F.2d at 801 (detriment from structuring case around witness before 
waiver withdrawn includes loss of possible leads, waste of time and money, expiration of statute of 
limitations against witness).

105. McCormick, supra note 74, § 140 at 298, attempts to rebut the argument that the state might be 
prejudiced by retraction of the initial waiver at trial. The author suggests that if a waiver extends to the 
trial, the prosecution may be denied grand jury testimony because witnesses will be discouraged from 
waiving the privilege against self-incrimination at all. Id. In addition to being speculative, this argument 
assumes that the government would prefer a revocable waiver rule even at the cost of some wasted 
prosecutorial resources or foreclosed investigation opportunities. It seems just as likely that the 
government would prefer an irrevocable waiver rule, even though the rule might discourage some 
potential grand jury witnesses from ever testifying. Under the Reliance Theory, the court is not justified in 
instructing the government to accept one form of prejudice rather than another.

Of course, the Reliance Theory does not require an exception to the majority rule; independent reasons 
may justify limiting the scope of the waiver. Cf. United States v. Miranti, 253 F.2d 135, 140 (2d Cir. 1958) 

The Reliance Theory generally supports the majority rule that a waiver 
does not extend to separate proceedings. When a witness who has testified 
before one body decides to claim the privilege before another, no danger exists 
that these inconsistent positions will distort the truth-finding process.103 The 
court in Ellis points out, however, that the state might detrimentally rely 
upon the initial waiver.104 Although this possibility may be so remote that the 
state should have the burden of proving specific prejudice, the Reliance 
Theory would permit such an exception to the majority rule.105 Moreover, the 
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Reliance Theory is not the only possible justification for the minority view. If 
Ellis correctly concludes that the voluntary grand jury witness suffers no 
additional legal detriment when compelled to testify at trial, then its holding 
is sound even if the state has suffered no prejudice. The Reliance Theory 
would not allow a defendant to reassert a constitutional right when the 
reassertion provides no additional substantive protection.

D. GUILTY PLEAS

A guilty plea results in the loss of several fundamental constitutional 
rights, including the rights to be tried by a jury, to confront one’s accusers, to 
present witnesses in one’s defense, and to remain silent.106 Although the 
courts have not agreed whether, as a matter of constitutional law, the 
defendant must knowingly waive each of the constitutional rights forfeited by 
a guilty plea,107 the plea itself must be intelligent and voluntary.108 In 
accordance with the Federal Rules of Criminal Procedure, a federal judge 
must inform the pleading defendant of several of the rights waived.109 Thus, 
the guilty plea can be characterized as a voluntary relinquishment of 
constitutional rights—that is, as a waiver as well as a forfeiture.110

(suggesting in effect that a waiver should not extend to a later proceeding when changed conditions might 
reveal that the original waiver was not “knowing” or was not intended to apply to the later proceeding) By 
contrast, the Reliance Theory suggests that even a knowing and intentional waiver can often be retracted.

106. Santobello v. New York, 404 U.S. 257, 264 (1971) (Douglas, J., concurring); Boykin v. Alabama, 
395 U.S. 238, 243 (1969); see Neely v. Pennslvania, 411 U.S. 954, 957 (1973) (Douglas, J., with Stewart & 
Marshall, JJ., dissenting from denial of cert.) (guilty plea results in loss of rights to have jury trial, to 
confront accusers, to remain silent, and to be convicted by proof beyond reasonable doubt).

107. Compare United States v. Frontero, 452 F.2d 406, 415 (5th Cir. 1971) (defendant need not be 
informed of all rights waived by guilty plea) with Johnson v. Ohio, 419 U.S. 924, 926 (1974) (Douglas, J., 
dissenting from denial of cert.) (defendant must be informed of each constitutional right waived by guilty 
plea) and People v. Jaworski, 387 Mich. 21, 30, 194 N.W.2d 868, 872 (1972) (same).

108. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
109. Fed. R Crim. P. 11(c). Rule 11(c) requires that the judge inform the defendant of his rights to a 

plea of not guilty, to a jury trial, to counsel at trial, to confront and cross-examine witnesses against 
himself, and not to be compelled to incriminate himself. In addition, the judge must determine that the 
defendant understands these rights. Id.

110. In states that do not have a rule equivalent to rule 11, a guilty plea might be viewed not as an 
express waiver of specific constitutional rights but simply as an action by the defendant that has such severe 
consequences that constitutional waiver standards apply, even if none of the constitutional rights lost 
thereby must be knowingly waived. On this view, the withdrawal of a guilty plea is a rescission of a waiver, 
although only in a loose sense.

111. See Neely v. Pennsylvania, 411 U.S. 954, 954 (1973) (Douglas, J., with Stewart & Marshall, JJ., 
dissenting from denial of cert.) (defendant’s presentence motion to withdraw guilty plea denied in lower 
court; case presents unanswered question of when defendant may withdraw plea before sentencing). 
Federal courts exercise their discretionary power in accepting withdrawals of guilty pleas. Nagelberg v. 
United States, 377 U.S. 266, 266-67 (1974) (per curiam) (court may permit withdrawal of plea with 
prosecution’s acquiescence). The Supreme Court has declined to hold that a state court must permit 
presentence withdrawal. See Santobello v. New York, 404 U.S. 257, 262-63 (1971) (court has discretion to 
enforce plea bargaining agreement or to allow withdrawal of plea).

112. Y. Kamisar, W. Lafave & J. Israel,supra note 64, at 1186.

The Supreme Court has yet to address directly the questions whether and 
in what circumstances a defendant has a constitutional right to withdraw his 
guilty plea.111 State statutes and rules of court often give little guidance on 
when withdrawal must be allowed.112 The federal courts are guided only 
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somewhat more explicitly by rule 32(d) of the Federal Rules of Criminal 
Procedure.113

Rule 32(d) states, somewhat ambiguously, that a motion to withdraw a 
guilty plea may only be made prior to sentencing and that a court may permit 
withdrawal after sentencing “to correct manifest injustice.”114 The rule 
apparently allows the court to grant both presentence and postsentence 
withdrawals, but directs the court to apply a more stringent standard, that of 
“manifest injustice,” in granting the latter. Under this standard, withdrawal 
may be allowed when the guilty plea was taken in significant noncompliance 
with rule 11 of the Federal Rules of Criminal Procedure,115 when the 
defendant was not competent to plead,116 or when the state violated a plea 
bargain.117

Although rule 32(d) does not specify a presentence standard, courts require 
the defendant to show a “fair and just” reason for withdrawal.118 In applying 
this standard, the courts consider, among other factors, whether the defend
ant has asserted his legal innocence,119 the reason why the defendant delayed 
in asserting his defenses,120 and the time that has elapsed between the plea and 
the motion.121 Under the rule, courts also consider prejudice to the govern
ment. Defendants have been denied permission to withdraw a plea because 
prejudice resulted from the state’s discarding of physical evidence;122 the chief

113. Fed. R. Crim. P. 32(d). The full text of rule 32(d) provides that “[a] motion to withdraw a plea of 
guilty or nolo contendere may be made only before sentence is imposed or imposition of sentence is 
suspended; but to correct manifest injustice the court after sentence may set aside the judgment of 
conviction and permit the defendant to withdraw his plea. ” Id.

114. Id.
115. See United States v. Watson, 548 F.2d 1058, 1064 (D.C. Cir. 1977) (court on remand directed to 

apply manifest injustice standard because defendant not informed of sentencing consequences of guilty plea 
in violation of rule 11).

116. See United States v. Masthers, 539 F.2d 721, 727 (D.C. Cir. 1976) (postsentence withdrawal 
request based on defendant’s incompetency; court on remand directed to consider competency under rule 
32(d)).

117. See United States v. Crusco, 536 F.2d 21, 26-27 (3d Cir. 1976) (guilty plea withdrawal granted 
under manifest injustice standard when state breached plea bargaining agreement).

118. See Dorton v. United States, 447 F.2d 401, 411-412 (10th Cir. 1969) (motions to withdraw guilty 
pleas granted in court’s discretion; court should apply fairness and justice test to presentence withdrawal 
motions); United States v. Stayton, 408 F.2d 559, 561 (3d Cir. 1969) (same). See generally Kercheval v. 
United States, 274 U.S. 220, 224 (1927) (withdrawal of guilty plea permitted to achieve fairness and 
justice).

Courts have disagreed about the relationship between prejudice to the the government and the “fair and 
just” standard. Compare United States v. Savage, 561 F.2d 554, 556 (4th Cir. 1977) (under fair and just 
standard, withdrawal denied only upon showing of prejudice to the government) with United States v. Saft, 
558 F.2d 1073, 1083 (2d Cir. 1977) (defendant must show fair and just reason for withdrawal of waiver 
before government required to show prejudice). Some courts might permit withdrawal despite the existence 
of prejudice to the government if the defendant's reason for withdrawal outweighs that prejudice. See 
United States v. Savage, 561 F.2d at 556-57 (withdrawal denied without consideration of prejudice to the 
government; on remand court must weigh reason for withdrawal against prejudice to the government).

119. See United States v. Joslin, 434 F.2d 526, 530 (D.C. Cir. 1970) (court directed on remand to 
consider defendant's asserted innocence in applying fair and just standard to postsentence withdrawal 
request).

120. See United States v. Needles, 472 F.2d 652, 654 (2d Cir. 1973) (in applying fair and just standard 
court considered defendant’s failure to raise issue of prosecutor’s bad faith on withdrawal motion below).

121. See United States v. Barker, 514 F.2d 208, 222 (D.C. Cir.) (en banc) (court considered length of 
time between plea and withdrawal motion in applying fair and just standard), cert, denied, 421 U.S. 1013 
(1975).

122. See United States v. Jerry, 487 F.2d 600, 611 (3d Cir. 1973) (withdrawal of guilty plea denied 
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Government witness has died;* 123 or other defendants with whom the defend
ant has been joined for trial have already been tried in a lengthy trial.124

because of prejudice under fair and just standard when state destroyed evidence corroborating defendant’s 
confession).

123. See United States v. Vasquez-Velasco, 471 F.2d 294, 294-95 (9th Cir.) (per curiam) (denial of 
motion to withdraw guilty plea after death of chief Government witness not abuse of trial court's 
discretion), cert, denied, 411 U.S. 970 (1973).

124. See United States v. Lombardozzi, 436 F.2d 878, 881 (2d Cir.) (other joint defendants already tried; 
withdrawal of plea denied because of prejudice to state), cert, denied, 402 U.S. 908 (1971).

Two plea withdrawal models have been proposed which would clarify the standards under the Federal 
Rules of Criminal Procedure. The ABA Project on Standards for Criminal Justice retains the basic 
manifest injustice/fair and just reason tests. ABA Project on Standards for Criminal Justice, 
Standards Relating to Pleas of Guilty § 2.1 (Approved Draft, 1968) [hereinafter ABA 
Standards]. Manifest injustice is defined to include, inter alia, the ineffective assistance of counsel: an 
unauthorized, involuntary, or unintelligent plea; and the failure of the prosecutor to adhere to the terms of 
the plea agreement. Id. § 2. l(a)(ii). By contrast, “[b]efore sentence, the court in its discretion may allow 
the defendant to withdraw his plea for any fair and just reason unless the prosecution has been substantially- 
prejudiced by reliance upon the defendant’s plea.” Id. § 2.1(b).

The Judicial Conference's proposed amendments to rule 32 of the Federal Rules of Criminal Procedure 
are somewhat similar to the proposed plea withdrawal models. Judicial Conference of the United 
States, Commmittee on Rules of Practice and Procedure, Preliminary Draft of Proposed 
Amendments to the Federal Rules of Criminal. Procedure 43 (Feb. 1978). The proposed 
amendments retain the manifest injustice/fair and just reason tests. The court may permit presentence 
withdrawal “if the defendant shows any fair and just reason and that reason substantially outweighs any 
prejudice which would result to the government from withdrawal of the plea." Id.

125. Although the state will have expended resources in investigating the case prior to the plea, these 
expenditures do not constitute prejudice if withdrawal occurs before the state’s case deteriorates. After 
withdrawal, the investment will further the resumed prosecution.

126. See notes 175-76 infra and accompanying text (discussing good faith requirement under Reliance 
Theory).

The Reliance Theory gives some support for liberally allowing the 
presentence withdrawal of unilateral guilty pleas. Because sentencing usually 
occurs no more than a few weeks after the plea, the state will generally suffer 
little or no prejudice if presentence withdrawal is freely allowed. The state’s 
case will usually not deteriorate significantly during this short period of 
time,125 and in the absence of specific evidence of deterioration, such as the 
prosecution’s release of a key witness who leaves the jurisdiction, the 
defendant should be permitted to withdraw his plea prior to sentencing.

One objection to this analysis is that the state may be prejudiced by the 
time and expense wasted in preparing a presentence report. This form of 
prejudice will not occur, however, if the motion to withdraw is made soon 
after the plea or if the defendant is ultimately found guilty and the report used 
in his sentencing. Moreover, this objection is unconvincing because presen
tence reports tend to be routine, abbreviated investigations. Preparation of a 
few unnecessary reports will not significantly burden the state because this 
burdens only the general fiscal interests of the state, not the state’s ability to 
prove the defendant guilty at trial. On the other hand, the severe and 
immediate consequences to the defendant of a guilty plea—the forfeiture of 
several constitutional rights and often the loss of liberty—favor freely 
permitting presentence withdrawal.

It might also be objected that the Reliance Theory, unlike the present 
federal standard, does not require that a defendant offer a fair and just reason 
for withdrawal. The prejudice test requires only that the defendant’s with
drawal be in good faith126 and motivated by any consideration which would 
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have been a legitimate reason for entering the original guilty plea. A 
declaration of innocence would be unnecessary because the initial declaration 
would not require such a declaration. This objection to the prejudice test 
exemplifies a fear that the solemnity of the guilty plea will be undermined if 
the defendant may withdraw his plea merely because he changes his mind. 
According to one court, “the plea will become a mere gesture, a temporary 
and meaningless formality reversible at the defendant’s whim.”127

127. United States v. Barker, 514 F.2d 208, 221 (D.C. Cir.)(en banc), cert, denied, 421 U.S. 1013 (1975).
128. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
129. Cf. United States v. Webster, 468 F.2d 769, 771 (9th Cir. 1972) (evidence that Government 

curtailed investigation in reliance on anticipated guilty plea not sufficient prejudice to preclude 
withdrawal).

130. Santobello v. New York, 404 U.S. 257, 264 (1971) (Douglas, J., concurring) (guilty plea results in 
loss of rights to have trial by jury, to confront accusers, to present witnesses in own defense and to remain 
silent); Westen, Away from Waiver, supra note 9, at 1217-26 (guilty plea operates as forfeiture of all curable 
constitutional defenses).

131. See Boykin v. Alabama, 395 U.S. 238, 242 (1969) (guilty plea operates as admission of all material 
elements of crime); Fed. R. Crim. P 11(f) (guilty plea must have factual basis before judgment will be 
entered upon plea).

132. See Brady v. United States, 397 U.S. 742, 753 (1970) (guilty plea shows defendant willing to enter 
correctional system; affords hope for rehabilitation over shorter period of time than otherwise necessary).

133. If this analysis is sound, liberal withdrawal standards should apply to pleas of nolo contendere 
because they are not confessions of guilt. See Fisher v. Wainwright, 584 F.2d 691, 693 (5th Cir. 1970) (plea 
of nolo contendere not admission of guilt); Fed. R. Crim. P. 11(b) & 11(f) (factual basis required for guilty 
pleas only). Concededly, statutory rules do not now distinguish between the right to withdraw the two 
kinds of pleas. Fed R. Crim. P. 32(d) (same requirement for withdrawal of guilty and nolo pleas). But 
current practice does treat nolo pleas differently from guilty pleas in important respects. First, nolo pleas 
are not admissible in subsequent civil actions to prove that the defendant committed the offense to which 
he pleaded Fed. R. Evid. 410 (nolo contendere plea not admissible as evidence in subsequent civil trial). 
Second, a defendant may enter a nolo plea only with the consent of the court, not as a matter of right. City 
of Burbank v. General Electric Co., 329 F.2d 825, 831 (9th Cir. 1964) (court has discretion to deny or 
accept nolo contendere plea); Fed. R. Crim. P. 11(b) (defendant may plead nolo contendere only with 
court’s consent). The fundamental characteristic of the nolo plea—that it is not an admission of guilt— 
helps to explain why it is less probative in a subsequent civil proceeding and is somewhat disfavored by 
courts That characteristic also implies, however, that the state has less interest in forbidding the 
withdrawal of the plea.

This concern is exaggerated. To be accepted by a court, a guilty plea must, 
in accordance with constitutional requirements, reflect the defendant’s volun
tary and intelligent choice to waive his rights.128 These requirements make the 
plea more than a mere gesture. Further, the guilty plea marks the point after 
which the government is entitled to rely on the defendant’s waiver.129 Thus, if 
the government does detrimentally rely on the plea, the Reliance Theory 
would not allow the plea to be reversed “at the defendant’s whim.”

In the guilty plea context, courts might be reluctant to permit withdrawal 
of a waiver because of a special concern: When the defendant pleads guilty, he 
not only waives or forfeits several constitutional rights130 but also publicly 
admits his guilt of the-crime charged.131 This admission, in the view of some 
courts, constitutes the first of many steps in the rehabilitation process. 
Consequently, courts may offer concessions to the defendant who pleads 
guilty in the form of shorter sentences.132 The state has a paternalistic interest 
in continuing the defendant’s rehabilitation by ensuring that he honors his 
word. By this reasoning, the defendant should not be permitted to withdraw a 
guilty plea, even in the absence of detrimental reliance, because withdrawal 
would prejudice the state’s interest in holding the defendant to his word.133
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This argument, although plausible, has serious flaws. The asserted interest 
is insufficient to preclude withdrawal.134 Precluding withdrawal may foster 
sincere confessions, but more complete protections at the waiver hearing and 
the requirement that the withdrawal be in good faith would be less draconian 
approaches to the problem of the insincere confession. Moreover, the 
contribution of the guilty plea to rehabilitation is doubtful. Indeed, a 
defendant who no longer wishes to abide by his confession is not a good 
prospect for rehabilitation and does not become a better prospect by being 
denied permission to withdraw.

134. In many states a plea of guilty does not even require an admission of factual guilt. ABA 
Standards, supra note 124, § 1.6 at 30-32. This objection to the rehabilitation argument is only a 
technical one, however, because if a plea of guilty does not require a confession of guilt, then a court may 
simply treat it as a nolo plea and permit its withdrawal under the same conditions. See note 133 supra.

135. Note, Pre-Sentence Withdrawal of Guilty Pleas in Federal Courts, 40 N.Y.U. L. Rev. 759. 762 
(1965); see High v. United States, 288 F.2d 427, 429 (D.C. Cir.) (guilty plea final with sentencing; 
postsentence motion to withdraw inappropriate because plea merged in judgment), cert, denied, 366 U.S. 
923 (1961).

Nevertheless, the “fair and just” standard does have limited value. The 
Reliance Theory might require a “fair and just” reason for withdrawal if the 
defendant’s withdrawal appears to be in bad faith. Even in cases when the 
Theory would not permit withdrawal because the threshold level of prejudice 
has been reached, a state may adopt the policy of permitting withdrawal if the 
equities, including the reasons for withdrawal, favor the defendant. Other
wise, courts should not require a demonstration of a fair and just reason for 
presentence withdrawal of a guilty plea.

Although the Reliance Theory supports a liberal presentence withdrawal 
standard, it would not initially seem to justify a stricter standard for 
withdrawal after sentencing. The state is hardly in a worse position moments 
after sentencing with respect to proving the defendant guilty than it was 
moments before sentencing. To be sure, strict standards for postsentence 
withdrawals might encourage the state to assume that the plea will be final 
and thus to rely on the plea by dissipating its case after sentencing. Yet this 
hypothesis is circular: Whatever arbitrary time is chosen to mark the finality 
of the plea will, in the manner of a self-fulfilling prophecy, encourage greater 
reliance after that time. The question is not at what point does the state 
actually rely, but rather, at what point should the state reasonably be entitled 
to rely on the plea.

A related argument supporting a strict postsentence withdrawal standard 
is that “the plea merges in the judgment when the sentence is passed, 
achieving a desirable finality in the proceedings which courts should hesitate 
to disturb.”135 This analysis does not demonstrate why sentencing must mark 
the point of finality. The metaphysical notion of merger is not a helpful 
explanation, for even if the plea no longer “exists” in some sense, the question 
remains whether there are any good reasons for prohibiting the defendant 
from asserting his rights despite the judgment of conviction.

The Reliance Theory does, however, provide some justification for a more 
stringent withdrawal standard for unilateral guilty pleas after sentencing. The 
state has an interest in avoiding the sentencing hearing, which requires the 
time of the judge, attorneys, and witnesses. These costs, when added to 
prehearing costs such as the expense of preparing a presentence report, may 
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be substantial enough to preclude withdrawal.136 To be sure, drawing a line at 
the point of sentencing does not fully protect against these costs because they 
will have been largely incurred just prior to sentencing. A more sensible rule 
might therefore permit liberal withdrawal only until, for example, a week 
before sentencing, so that the hearing need not even be scheduled. But in 
creating presumptive rules of prejudice, the state need not draw such fine 
lines. Moreover, permitting liberal withdrawal during the sentencing hearing 
but before actual imposition of the sentence allows the defendant to present 
his withdrawal motion at a time when the judge and both counsel are present 
and facilitates prompt disposition of the motion.

136. Some of the costs of the sentencing hearing might be considered incidental to the determination of 
the defendant’s right to withdraw. Therefore these costs would not constitute a cognizable form of 
prejudice, insofar as the costs would have been incurred if a separate withdrawal hearing had been 
necessary. But the overlap will not be complete. See text accompanying note 30 supra (discussing 
prejudicial effect of costs).

137. Kadwell v. United States, 315 F.2d 667, 670 (9th Cir. 1963) (dictum). See Kinney v. United States, 
391 F.2d 901, 902 (1st Cir. 1968) (rejecting defendant's attempt to withdraw guilty plea after criminal 
penalty imposed for failure to disclose all assets in bankruptcy proceeding). In Kinney the court stated that

III. Negotiated Waivers

FORMULATING A STANDARD

Some of the constitutional rights that this essay has discussed—the right to 
be protected from unreasonable searches and seizures, the right to a jury trial, 
and the right not to be compelled to incriminate oneself—are ordinarily 
waived unilaterally. That is, these rights are generally waived by the 
defendant without any consultation or negotiation with the state. Yet most 
litigation concerning the right to withdraw a waiver involves the constitu
tional rights that are waived by guilty pleas, and many such pleas result from 
negotiations between the prosecution and the defense. Negotiated waivers 
often raise an issue not raised by unilateral waivers: Should the fact that the 
defendant negotiated his waiver with the Government make the waiver more 
difficult to withdraw? This section attempts to answer that question.

The usual explanation of the difference between presentence and postsen
tence withdrawals of guilty pleas implicitly relies on the distinction between 
unilateral and negotiated waivers. For example, the Ninth Circuit has 
explained that

[bjefore sentencing, the inconvenience to court and prosecution 
resulting from a change of plea is ordinarily slight as compared 
with the public interest in protecting the right of the accused to 
trial by jury. But if a plea of guilty could be retracted with ease 
after sentence, the accused might be encouraged to plead guilty to 
test the weight of potential punishment and withdraw the plea if 
the sentence were unexpectedly severe. The result would be to 
undermine respect for the courts and fritter away the time and 
painstaking effort devoted to the sentencing process.137
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This quotation reflects several sound concerns about the difference between 
presentence and postsentence withdrawals of guilty pleas, but this explanation 
is incomplete. Why should a defendant be forbidden from testing his sentence 
in this manner?

If the defendant negotiated his plea with the state, presumably he agreed to 
accept the risk of an unusually severe sentence in return for the benefit of a 
lesser charge. If he withdraws his plea after sentencing and avoids that risk, 
he will have secured a benefit without offering the state anything in return. 
The defendant will thereby have distorted the bargain in his own favor. Thus, 
if the defendant can test the sentence and then withdraw the plea, the state 
suffers a form of prejudice. Conversely, although a defendant who unilaterally 
pleads guilty may have intended to assume certain risks thereby, the state did 
not offer the defendant anything in return for his plea. Even after the assumed 
risk has been realized, the state cannot estop the defendant’s withdrawal of 
the plea.138

in the absence of clear innocence and poor legal advice

[w]hen a defendant makes a rational choice and solemnly assures the court that he is guilty, 
he cannot claim that there was a miscarriage of justice simply because of dissatisfaction with 
the outcome . . . [A] party cannot be permitted to try the attitude of the court like a boy 
sticking his toe in the water and then withdraw if he finds it not to his liking.

Id.
138. Consider the example of a defendant who unilaterally pleads guilty believing that he is thereby 

forgoing the right to a trial even if an unforeseeable event cripples the prosecution's case. The defendant 
should be permitted to withdraw his plea because his generosity did not induce the state to offer him any 
benefits in return and because the prejudice to the state was not in reliance on the plea. A defendant, 
however, who enters a negotiated plea would be precluded from withdrawing by the occurrence of such an 
event. See text at notes 153-59 infra (discussing withdrawal of negotiated pleas).

139 At least one court has recognized a distinction between negotiated and unilateral pleas. See State v. 
Huntley, 129 N.J. Super. 13, 17-18, 322 A.2d 177, 179 (1974) (trial court properly refused presentence 
withdrawal of guilty plea entered pursuant to plea bargaining; philosophy of plea bargain dependent on 
good faith of both sides).

Mason v. Pulliam suggests in dicta that a waiver of the fifth amendment privilege at trial, unlike a 
unilateral consent to search, is similar to a bargain. Once the defendant presents self-serving testimony on 
the basis of this waiver, the court reasons, he “cannot rue back his bargain in whole or in part." 557 F.2d 
426, 429 (5th Cir. 1977). But the unilateral waiver of the privilege at trial is not a true bargain, even though 
the defendant may be benefitted by the waiver. The Reliance Theory might forbid reassertion of the right 
because the state would suffer prejudice, not because the defendant would breach a fictional agreement 
with the state.

The judicial intuition that defendants should not be permitted to “test the 
sentence” is sound, but the crucial distinction that this intuition reflects is not 
between presentence and postsentence withdrawals but between unilateral 
and negotiated pleas.139 A motion for withdrawal, whether presentence or 
postsentence, should be granted more cautiously if the plea was bargained for 
than if the plea was unilateral. The remainder of this section explains the 
rationale and scope of this new distinction.

The Reliance Theory allows a negotiated plea, like a unilateral plea, to be 
withdrawn if the state has not detrimentally relied upon the plea. Thus, in the 
ordinary case, a defendant should be permitted to withdraw a negotiated plea 
a few days after it is entered. If, on the other hand, the state has already 
performed its part of the bargain and has conferred an irrevocable benefit on 
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the defendant, such as dismissal of other counts, the prejudice to the state 
may preclude withdrawal.140

140. See Dukes v. Warden, 406 U.S. 250, 271 & n.9 (1972) (Marshall, 1. with Douglas, J., dissenting) 
(implying that once Government has performed its part of plea bargain, its position will be compromised 
by subsequent withdrawal).

141. See Santobello v. New York, 404 U.S. 257, 262 (1971) (sentencing invalid when prosecution 
recommended maximum sentence contrary to plea bargain promise not to recommend any sentence).

Guilty pleas, whether negotiated or gratuitous, are typically unilateral contracts in which the prosecutor 
promises a plea concession in return for the defendant’s performance of pleading guilty. Westen & Westin, 
A Constitutional Law of Remedies for Broken Plea Bargains, 66 Calif. L. Rev. 471, 525 (1978). The 
defendant is therefore not obligated to plead guilty but may do so and thereby accept the contract offer. Cf 
J. Calamari & J. Perillo, The Law of Contracts § 4-15 (2d ed. 1977) (unilateral contract formed 
when offeree performs requested act).

142. This is not to say that the Reliance Theory would permit withdrawal of negotiated pleas merely 
because the courts announce that withdrawal would be permitted. Although such an announcement would 
cause prosecutors to drive harder bargains and thus would prevent unjust enrichment, the state would 
properly argue that it is entitled to obtain as advantageous a bargain as that it could negotiate if a judicial 
rule did not disturb the allocation of the risks.

Negotiated pleas do differ from unilateral pleas in one important respect. 
When a defendant reaches a plea agreement after bargaining with the state, 
the defendant not only has given up the right to put the state to its proof but 
also has received concessions in return. Once the state promises those 
concessions, and the defendant accepts them, the state is obligated to 
perform.141 If the defendant sucessfully withdraws his plea after the realiza
tion of a risk that the bargain had shifted to him, then he has effectively 
altered the terms of the bargain in his own favor. Under this “alteration-of- 
the-bargain” test, the state is prejudiced because it would have forced a harder 
bargain if it had known that the defendant had the option to reconstitute the 
bargain in his favor. The state might thus have obtained a greater benefit, 
such as a plea to a more serious charge, in return.142

The Reliance Theory would, by this analysis, justify a more stringent 
withdrawal standard for negotiated waivers. Specifically, a defendant should 
not be permitted to withdraw a negotiated waiver when withdrawal would 
cause the state to incur a risk that the defendant had agreed to assume. This 
stringent standard should apply even if the state has not suffered a form of 
prejudice that would estop withdrawal of a unilateral waiver.

For example, if the prosecutor agrees to recommend probation to the judge 
after informing the defendant that his recommendation is only advisory, and 
the defendant withdraws his plea after the judge sentences him to a prison 
term, the defendant has in effect changed the bargain into an agreement to 
plead guilty only if he actually receives probation. To be sure, the state might 
still be able to prove the defendant guilty at trial and thus might not have 
suffered the kind of prejudicial reliance discussed in the context of non
negotiated waivers. But the state has suffered a different form of prejudice. 
The offer to recommend probation was predicated on the expectation that the 
defendant would bear the risk that the recommendation would be rejected. 
Accordingly, the state might not have made the offer had it known that it, 
rather than the defendant, incurred that risk. After the defendant withdraws, 
the state is in a worse position not because it relied on the plea but instead 
because it was induced to enter a bargain whose terms the defendant 
unilaterally manipulated to his advantage. Although it may appear that the 
state has only suffered disappointed expectations, a form of prejudice that the 
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Reliance Theory ignores,143 in fact the state has lost considerably more. The 
state has lost the power to grant the defendant a plea concession commensu
rate with the benefit that he offers in return. Permitting the withdrawal 
enriches the individual defendant unjustly and compromises the state’s 
general ability to secure equitable plea bargains with any defendant.144

143. See text at notes 179-83 infra (disappointed expectations not cognizable form of prejudice under 
Reliance Theory).

144. Another consequence of permitting withdrawal in this situation is to injure defendants as a class by 
discouraging prosecutors from offering them favorable terms in plea bargains or from bargaining with 
them at all. Blackledge v. Perry, 417 U.S. 21, 37 (1974) (Rehnquist, J., dissenting). By contrast, because the 
Reliance Theory would not permit withdrawal under these circumstances, it would not have adverse 
consequences for defendants as a class.

145. J. Calamari & J. Perillo, The Law of Contracts, § 14-4 (2d ed. 1977).
146. Although the Supreme Court has not viewed the relationship between prosecutor and criminal 

defendant as sufficiently coercive to undermine the voluntariness of plea bargains, Brady v. Maryland, 397 
U.S. 742, 750-54 (1970), that relationship obviously differs from the relationship between the parties to a 
typical commercial contract. The differences justify an attitude of solicitude toward criminal defendants 
seeking to withdraw negotiated waivers.

147. Professor Dix suggests that this lack of mutuality may be an objection to allowing the withdrawal 
of waivers. Dix, supra note 9, at 78-81. Dix concedes, however, that mutuality may not be a desirable policy 
in a bargain between the state and a criminal defendant. Id. at 81.

POSSIBLE OBJECTIONS TO THE STANDARD

The Reliance Theory’s strict standard for judging withdrawals of plea 
bargains provokes several objections. The first objection arises from the 
analogy between plea bargaining and ordinary contract bargaining: Why 
should the defendant not be irrevocably bound to his part of the bargain as 
soon as he renders the agreed performance by pleading guilty, before any risks 
contemplated by the agreement have been realized? In the contract setting the 
promisee’s expectation interest is sufficient to bind the promisor. If the 
promisor breaches at any time after the contract is formed, the promisee may 
sue for his lost profits even if he has not detrimentally relied.145 The analogy 
suggests that the defendant who has negotiated his plea with the state should 
not be permitted to withdraw after formally pleading guilty.

This analogy, however, does not apply in the criminal setting because the 
state has a continuing obligation to respect the defendant’s assertion of his 
constitutional rights. That obligation explains why the defendant may 
withdraw a unilateral waiver notwithstanding the state’s disappointed expec
tation. Both the defendant’s interest in asserting his constitutional rights and 
the state’s expectation interest are the same in either a unilateral or a 
negotiated waiver. The negotiated plea differs from the unilateral plea only in 
that the state has promised the defendant a benefit. This difference does not 
vitiate the state’s constitutional obligations because the “contractual” rela
tionship between the state and the defendant is a coercive one which the 
defendant did not freely enter.146

A second objection to the strict standard of withdrawal of negotiated 
waivers is that the standard is not strict enough, for it appears unfair to bind 
the state irrevocably to its promise as soon as the bargain is reached when the 
bargain does not similarly bind the defendant.147 This objection, although 
illuminating, ignores a fundamental characteristic of the relationship between 
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the state and a criminaldefendant.As long as withdrawal does not prejudice 
the state’s interests, due process requires the state to perform its part of the 
bargain, notwithstanding the defendant’s privilege to retract his performance. 
This lack of mutuality results from the uneven distribution of constitutional 
rights. Citizens have rights against the state, but the state has no rights against 
its citizens. Most rights can be abridged only by the state, not by citizens. 
When negotiating any agreement affecting the exercise of constitutional 
rights, the state begins with an underlying obligation to permit the assertion 
of those rights. Mere inconvenience or incidental burden to the state does not 
justify denying the initial assertion of rights. Moreover, when a plea bargain is 
struck, the defendant immediately acquires an enforceable due process 
interest in having the state honor its word.148 The asymmetrical standard of 
withdrawal thus also results from the constitutionally protected status of the 
defendant's expectation interest.

148. See Cooper v. United States, 594 F.2d 12, 18 (4th Cir. 1979) (requiring Government to honor offer 
that it had withdrawn before learning of defendant’s acceptance). The Fourth Circuit held that even before 
a bargain is struck, “a constitutional right to enforcement of [Government] plea proposals may arise . . . 
on the basis alone of expectations reasonably formed in reliance upon the honor of the Government in 
making and abiding by its proposals.” Id. For a thoughtful analysis of the constitutional status of a 
defendant's expectation interest in a plea agreement, see Westen & Westin, supra note 141, at 512-528.

149. In the case of a unilateral plea the occurrence of such an event should not preclude withdrawal. 
Although this event obviously prejudices the state’s case, the prejudice does not result from reliance on the 
plea—the witness would have died anyway, and it is unlikely that but for the plea the state would have 
deposed him that day. Thus, the prejudicial reliance test would forbid withdrawal of the plea.

150. See Westen & Westin, supra note 141, at 528-38 (contract law helpful in interpretation of plea 
bargain agreements). Contract doctrines, however, are not controlling. See Brewer v. Williams, 430 U.S. 
387, 401 n.8 (1977) (agreement that defendant not be questioned without counsel present enforceable on 
constitutional grounds regardless of enforceability as contract); Cooper v. United States, 594 F.2d 12, 17- 
18 (4th Cir. 1979) (prosecutor held to terms of plea bargain on constitutional grounds notwithstanding 
withdrawal of offer before defendant's acceptance).

151. See Restatement (Second) of Contracts § 227 (Tent. Drafts nos. 1-7, 1973) (contract 
interpreted in accordance with meaning attached by parties).

THE DISTRIBUTION OF RISK

Courts may forbid a defendant from withdrawing a negotiated plea if, by 
withdrawing, he will have unilaterally altered the terms of the bargain in his 
own favor. Whether a defendant has altered the terms can be difficult to 
determine, especially when the allegedly altered terms are at best implied. 
Assume, for example, that on the day after a negotiated plea is entered, the 
chief prosecution witness unexpectedly dies. Depending on the nature of the 
bargain, the “alteration-of-the-bargain” test might preclude withdrawal.149 
The crucial question is whether the bargain has expressly or impliedly shifted 
the risk of this prejudicial event to the defendant. If the risk was shifted, the 
occurrence of the event will preclude subsequent withdrawal of the plea.

In interpreting the distribution of risks in a negotiated waiver situation, 
courts should, by analogy to contract law,150 look to the actual expressions of 
the parties’ intent in the given case.151 Yet generalizations about plea 
negotiations are possible because the discussions are usually brief and follow 
the same pattern and because the standard for interpreting particular 
expressions is partly objective. For example, the parties would not expect that 
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one of the defendant’s benefits was the right to withdraw his plea even when 
the state had prejudicially relied on the plea.152

152. Of course, the parties often may actually and reasonably believe that the state does not bear the risk 
that its expectation interest will be disappointed. These beliefs are not controlling because the state has a 
duty to respect the defendant’s constitutional rights. Cf Restatement (Second) of Contracts § 223 
(Tent. Drafts nos. 1-7, 1973) (interpretation that serves public interest preferred in choosing among 
competing meanings of contract term).

153. A change in the applicable law between the time of pleading and the end of trial or appeal could 
destroy the state’s case. The same change, however, would not invalidate a plea of guilty. See Brady v. 
United States, 397 U.S. 742, 757 (1970) (voluntary and intelligent plea of guilty made in light of applicable 
law not vulnerable because later decisions indicate plea rested on faulty premise). Obtaining a guilty plea, 
therefore, increases the prosecutor’s chances of punishing the defendant. Although Brady explicitly holds 
only that subsequent changes in law do not render the original plea invalid, it also implies that valid pleas 
cannot be withdrawn, at least when the subsequent change in law involves a curable defect.

154. Westen, Away From Waiver, supra note 9, at 1235-39 (incurable defect insurmountable obstacle to 
state goal of conviction).

155. Westen, Away from Waiver, supra note 9, at 1255-56.
156. Id. at 1237. But incurable defects may cause general rather than specific prejudice to the state—the 

time and cost expended in sentencing a defendant, in considering his objections in collateral proceedings, 
and in incarcerating him after sentencing.

157. But see Blackledge v. Perry, 417 U.S. 21, 36-37 (1974) (Rehnquist, J., dissenting) (suggesting that 
no reason exists for not applying holding of case to negotiated as well as gratuitous pleas).

A more difficult issue is whether, in the absence of any discussion of the 
assumption of risks, the state should bear the risk that an independent event 
will occur and prejudice its case against the defendant. The example just 
noted, the death of a prosecution witness, is such an event. “Independent 
events” would, by definition, have occurred whether or not the defendant had 
pleaded guilty. The prejudice caused by independent events in no way results 
from the state’s reliance upon the plea. Ordinarily such risks should be shifted 
to the defendant because, when the state entered the plea agreement, it 
undoubtedly wished to avoid the risk of uncertain events that would 
jeopardize its case. The state did not bargain simply to avoid the risk that it 
would fail to present its case properly; that risk remains largely within the 
state’s own control. Rather, the state expected to escape the entire panoply of 
independent risks that could prejudice its case, including such risks as an 
unsympathetic judge or jury, uncooperative or unavailable witnesses, or an 
unforseeable adverse change in the relevant law.153 Unless the course of 
negotiations suggest otherwise, the risk that independent events subsequent to 
the plea will prejudice the state ordinarily should be borne by the defendant. 
Assuming that the state has not detrimentally relied at the time of withdraw
al, a defendant can therefore withdraw his plea only before such a prejudicial 
event occurs.

Under this analysis, even an incurable constitutional defect could be 
irrevocably forfeited or waived by the defendant in a plea bargain. An 
incurable defect, such as a double jeopardy claim, is a defense which, if 
proven, would forever bar the state from securing a conviction on the charge 
in question.154 Professor Westen has reasoned that a defendant who forfeits or 
waives such a defense in a non-negotiated plea can assert it later because the 
state will not have suffered any prejudice to its ability to establish guilt.155 
When a defect is incurable, the state’s litigation position cannot be made 
worse.156 The analysis differs, however, when a defendant negotiates his 
plea.157 Because the risk that the incurable defense would have ultimately 
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succeeded in court is simply an instance of “independent” prejudice, the risk 
should ordinarily be shifted to the defendant. This interpretation is most 
convincing when the defendant explicitly waives the constitutional defense in 
question. Although in retrospect the defendant might rue his decision, at the 
time of the bargain he traded what was at best a probability that the defense 
would be valid for the certainty of a concession from the state.158 The 
interpretation is also reasonable when a defendant unknowingly forfeits 
constitutional defenses through a knowing waiver of other rights. Under these 
circumstances the defendant should know that he has traded away an 
uncertain potential defense in the course of the plea bargaining.159

158. See Brady v. United States, 397 U.S. 742, 752-53 (1970) (upholding guilty plea based on 
defendant’s desire for certainty of lesser penalty).

159. Other policy arguments, perhaps of constitutional magnitude, may nevertheless favor permitting 
withdrawal even of negotiated pleas when the defendant can prove an incurable defect. It may be simply 
unfair to foreclose a defendant from asserting a complete constitutional defense because of a guilty plea, 
especially if he did not know of the existence of the defense at the time of the plea or if judicial decisions had 
not yet established the defense. Even in this most sympathetic case, the Reliance Theory alone does not 
require withdrawal, for the defendant may have received something in the plea bargain in return for his 
forfeiture of unknown, and indeed not yet existing, defenses.

On careful analysis, Menna v. New York, 423 U.S. 61 (1975) and Blackledge v. Perry, 417 U.S. 21 
(1974), support the view that the Reliance Theory is not the only constitutional protection for the assertion 
of incurable defects after they are waived or forfeited. Professor Westen has suggested that the Reliance 
Theory accounts for these cases because allowing an incurable defect to be raised after a guilty plea cannot 
significantly prejudice the state when the state is in a hopeless litigation position from the start. Westen, 
Away from Waiver, supra note 9, at 1237. But the state does suffer general prejudice. See note 156 supra. 
Thus, Menna and Blackledge actually suggest that the right to assert an incurable defect deserves unusually 
great constitutional protection, beyond what the Reliance Theory would require. Perhaps their lesson is 
that general as opposed to specific prejudice—or at least the degree of general prejudice present in Menna 
and Blackledge—is insufficient to estop a defendant from raising an incurable defect.

This analysis gives qualified support to a more stringent standard for 
postsentence withdrawals. In non-negotiated cases, this more stringent 
standard is not always easy to justify. In negotiated cases, however, there is 
more to commend it because the risk that the defendant will be disappointed 
by his sentence is typically a risk that the defendant incurs when he pleads. 
Sometimes this risk will be explicitly discussed in the plea bargaining. For 
example, the prosecutor may promise to make a sentence recommendation 
but carefully explain that the judge will not be bound by this promise, thus 
putting the defendant on notice that he bears the risk that the judge will reject 
the recommendation. Even when the risk is not explicitly discussed, it is 
unreasonable to interpret the state’s promise of a particular concession to 
include a guarantee about the actual sentence to be imposed.

Of course, the distinction between the presentence and postsentence 
withdrawal standards only crudely reflects the risk-shifting analysis. The 
distinction departs from that analysis when the plea is unilateral or when an 
event whose risk has shifted to the defendant occurs prior to sentencing. In 
many negotiated plea situations, however, the risk that the defendant will be 
dissatisfied with the sentence imposed is the first important assumed risk to be 
realized. It is therefore understandable that courts and commentators have 
fixed upon sentencing as the point after which plea withdrawal should be 
disfavored.

The Reliance Theory, as applied to negotiated waivers, can have harsh 
consequences for criminal defendants. By receiving any minor concession 
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from the state, the defendant might be deemed to have assumed numerous 
risks that otherwise would not have precluded him from withdrawing the 
plea. Even the right to assert an incurable constitutional defect may be 
bartered away under the Theory. The Reliance Theory can, however, be 
interpreted in a manner that would mitigate the severity of these conse
quences. The Theory’s requirement of substantial prejudice could be interpre
ted as precluding withdrawal upon the realization of only those risks that 
were a substantial part of the bargain rather than any risk that the defendant 
had agreed to assume.

To summarize, negotiated waivers, like unilateral waivers, can be with
drawn if the government has not relied to its significant detriment. If, 
however, the defendant is allowed to withdraw a negotiated waiver after the 
occurrence of an independent event whose risk the defendant assumed, the 
state suffers an additional and more subtle form of prejudice. Because 
withdrawal may constitutionally be precluded as soon as such an event 
occurs, defendants will often be unable to withdraw a negotiated waiver even 
though they would have been able to withdraw a unilateral one.

IV. Objections and Alternatives to the Reliance Theory

The preceding discussion of the operation of the prejudice test provides a 
basis for examining several objections and alternatives to that test. This 
section will review several theoretical objections that might be raised to the 
Reliance Theory. All of the objections assert that sometimes a defendant 
should be forbidden from withdrawing a waiver even though the government 
has not relied to its detriment on the waiver.

OBJECTIONS TO THE RELIANCE THEORY

The first objection to the Reliance Theory might be termed the metaphysi
cal argument: Once waived, the right is “gone forever,”160 and the defendant 
has nothing left to reassert. In the words of one court, “[i]t would be a self- 
contradiction to say that the right, once expressly and effectually waived by 
the defendant, could be recalled at his mere will.”161 This argument miscon
strues the meaning of “waiver” by defining it as an irrevocable choice to forgo 
a right. Rather, a waiver is a conscious and deliberate choice at a given time to 
forgo a right. Thus, it is not contradictory to say that a defendant may revoke 
a waiver. In any case, the doubtful linguistic interpretation that a “waiver” is 

160. MacKnight & Hoffman, Inc. v. Programs for Achievement in Reading, Inc., 96 R.I. 345, 346, 191 
A.2d 354, 355 (1963) (after free and voluntary waiver, right to civil jury trial cannot be reclaimed); see 
Shepard Co. v. General Motors Truck Co., 50 R.I. 187, 189, 146 A. 477, 478 (1929) (once civil jury trial 
right waived, right “no longer exists”). Shepard holds that a party’s waiver of the right to a jury trial 
precludes a reassertion of the right even after a new trial has been ordered. Id. at 189, 146 A. at 478. This 
holding is incorrect under the Reliance Theory because when a new trial is ordered, the party’s assertion of 
the jury trial right does not prejudice the state. See text accompanying notes 188-91 infra (discussing cases 
allowing retraction of waiver of jury trial right when new trial does not prejudice state).

161. State v. Bannock, 53 Minn. 419, 421, 55 N.W. 558, 558-59 (1893) (civil jury trial waiver). The court 
believed any right to revoke to be inconsistent with the “essential nature of waiver." Id. at 421, 55 N.W. at 
559.
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irrevocable is an irrelevant objection.162 The question remains whether courts 
should deem the right to have been relinquished forever. The Reliance Theory 
simply demands some reason for not giving effect to the defendant’s change of 
mind.

162. See Dix, supra note 16, at 77 (nothing inherent in the “concept” of choice requires irrevocability).
163. Odysseus expressed a similar interest when he ordered his crew to bind him and instructed them to 

ignore any of his commands while the ship passed by the island of the Sirens. The Odyssey Book 12, lines 
226-229 (R. Fitzgerald trans. 1963). Although it may be argued that a defendant could also demand to be 
“bound," the analogy is unrealistic. Few defendants would make such a demand if permitted an explicit 
choice between waiving revocably or irrevocably.

164 Some courts have come close to espousing this argument by suggesting that the privilege to waive 
implies no right to withdraw. Because only a right to waive would be irreversible, these courts show that by 
“privilege” they mean a right to waive. See, e.g., State v. Biller, 33 Conn. Supp. 735, 739-40, 369 A.2d 1123, 
1126 (1976) (election of bench trial amounts to relinquishment of right to jury trial); State v. Rankin, 102 
Conn. 46, 50, 127 A. 916, 917 (1925) (defendant has right to waive jury trial and elect bench trial); State v. 
Bannock, 53 Minn. 419, 421, 55 N.W. 558, 559 (1893) (nature of waiver inconsistent with right to revoke).

165. 422 U.S. 806 (1975).
166. Id. at 819 & n. 15. See Westen, A way from Waiver, supra note 9, at 1222 n.18. (Faretta suggests that 

although defendant constitutionally capable of waiving jury trial, he may not have constitutional right to 
do so).

167. See Patton v. United States, 281 U.S. 276, 312 (1930) (defendant may waive sixth amendment right 
to a 12-person jury and accept an 11-person jury with consent of Government and court).

168. Singer v. United States, 380 U.S. 24, 36 (1965); cf. Riadon v. United States, 274 F.2d 304, 307 (6th 

A second argument against the Reliance Theory is that the state should 
forbid withdrawal in order to give full effect to the defendant’s original 
choice.163 This argument does not explain why the courts should respect the 
original choice to waive rather than the later choice to withdraw. The earlier 
choice will not invariably be more knowing and intentional than the later one. 
Perhaps the argument rests on the state’s paternalistic interest in ensuring 
that the defendant give the original decision his full and careful deliberation. 
A defendant who knows that he will be unable to withdraw a waiver may give 
more careful consideration to his decision. Even granting this assumption, 
however, the argument remains unconvincing. The state’s legitimate, pater
nalistic interest can be protected by a painstaking inquiry into the defendant’s 
motives at the waiver hearing. Forbidding withdrawal to improve the 
reliability of a waiver is a draconian solution; indeed, charging a large fee to 
any defendant seeking to withdraw his waiver would have the same effect. 
This penalty approach may marginally improve the reliability of the orignial 
waiver but only at the substantial cost of precluding withdrawal by defend
ants who freely waived in the first instance and for whom the penalty is thus 
gratuitous and unjust.

A third possible argument for forbidding withdrawals that will not 
prejudice the state is that courts must respect a defendant’s “right to waive” 
constitutional rights.164 A cursory reading of Faretta v. California'65 might 
suggest such a right. But Faretta in fact holds that a defendant has an 
independent constitutional right under the sixth amendment to represent 
himself, not that a defendant has the distinct right to waive the sixth 
amendment right to counsel.166 In the jury trial context, moreover, the 
Supreme Court has clearly stated that a defendant’s ability to waive the jury 
trial right167 is not a right to waive because waiver may be conditioned upon 
acquiescence by the Government and the court.168 As the Supreme Court has 
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stated: “The ability to waive a constitutional right does not ordinarily carry 
with it the right to insist upon the opposite of that right.”169

Cir.) (upholding denial of motion to withdraw jury waiver made in stipulation signed by defendant, his 
counsel, and prosecutor), cert, denied. 364 U.S. 896 (1960); Edwards v. Sasser, 462 F. Supp. 374, 377 (E.D. 
Va. 1979) (error to allow counsel to waive jury trial for client; in addition to Government and court 
approval, waiver requires defendant’s personal expression of intelligent consent).

169. Singer v. United States, 380 U.S. at 34-35.
170. Davidson v. State, 249 Ind. 419, 425, 233 N.E.2d 173, 176 (1968). The court held that a defendant 

has no unilateral right to withdraw a written jury trial waiver voluntarily made in presence of counsel. Id., 
233 N.E.2d at 176.

171. See State v. Rankin, 102 Conn. 46, 50, 127 A. 916, 917 (1925) (allowing withdrawal of jury trial 
waiver as matter of right could postpone case indefinitely); People v. Haddad, 306 Mich. 556, 559, 11 
N.W.2d 240, 241 (1943) (unlimited right to retract jury trial waiver could delay proceedings indefinitely).

172. See United States v. Barker, 514 F.2d 208, 221 (D.C. Cir.) (en banc) (liberal standard of withdrawal 
would make plea “mere gesture, a temporary and meaningless formality reversible at the defendant’s 
whim”), cert denied, 421 U.S. 1013 (1975).

173. For an example of sharp disagreement concerning tactical use of waiver and withdrawal of the jury 
trial right, compare the trial and appellate court opinions in Jones v. State, 17 Md. App. 130, 300 A.2d 392, 
rev'd, 270 Md. 388, 312 A.2d 281 (1973).

174. See, e.g., State v. Rankin, 102 Conn. 46, 51, 127 A. 916, 917 (1925) (proper to deny retraction of 
jury trial waiver when no ground for withdrawal, jury discharged, and motion made four days before last 
possible trial date); State v. Daigle, 220 Kan. 639, 643, 556 P 2d 400, 404 (1976) (motion to withdraw jury 
waiver properly denied when defendant gave no reason for withdrawal request and failed to show evidence 
of prejudice in the refusal); Sutton v. State, 163 Neb. 524, 527, 80 N.W.2d 475, 476, 477 (1957) (denial of 

A fourth objection to the Theory might be termed the judicial integrity 
argument. As one exasperated court has explained: “[I]t would make judicial 
proceedings seem ridiculous” to sustain a defendant’s right to withdraw an 
adequate waiver.170 Permitting a defendant to withdraw a waiver once, the 
argument goes, would countenance waiver and withdrawal indefinitely and 
interfere with the orderly administration of justice.171 Allowing even a single 
free withdrawal, moreover, might discourage respect for the courts; defend
ants would not recognize the seriousness of waiving a constitutional right.172 
Finally, although forbidding withdrawal is not usually necessary to ensure 
that the initial waiver was voluntary, the voluntariness threshold is low. 
Consequently, a rule of preclusion might encourage defendants to effect 
waivers that are not only voluntary but also serious and deeply considered.

The first part of the judicial integrity objection is compatible with the 
Reliance Theory because both analyses would forbid withdrawal whenever a 
liberalized withdrawal system might prejudice the state—for example, by 
delaying the trial. The remainder of the objection, which expresses the value 
of encouraging solemnity and discouraging manipulation of the system, is 
more troubling. What constitutes “manipulation” and lack of seriousness 
cannot be evaluated until the legitimate reasons for waiver and for withdrawal 
are established. May the defendant waive a jury trial because he hopes to be 
tried before a lenient judge? May he withdraw the waiver when his hope is not 
realized? This essay does not attempt to resolve such questions about the 
propriety of tactical reasons for waiver and withdrawal.173 But if tactical 
considerations may be the basis for waiving a right, they should also justify 
withdrawal. Accordingly, the objection does not, by itself, threaten the 
Reliance Theory.

Concern about judicial integrity has led some courts to suggest that a 
defendant should offer some reason for withdrawing his waiver.174 In theory, 
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this requirement should not be imposed, except to the extent necessary to 
ensure that the defendant’s withdrawal is voluntary. Because a defendant may 
knowingly and voluntarily waive his rights without disclosing reasons, the 
court should likewise ordinarily permit an unexplained withdrawal. Still, in 
practice a court might legitimately consider the defendant’s reasons to assure 
itself of his good faith, especially when the circumstances strongly suggest an 
improper motive.175 For example, if a defendant waits until the day of trial to 
withdraw his waiver of the jury trial right, an intent to delay the trial might be 
presumed. Even if the delay is so short that insufficient prejudice exists to 
preclude withdrawal, the court might nonetheless demand reasons. Such an 
explanation, however, need only be sufficient to demonstrate the defendant’s 
good faith change of heart. The defendant should not have to justify his new 
decision by reference to events in the interval between waiver and withdrawal. 
If he persuasively asserts that he simply made a mistake in his initial decision 
to waive, the court should be satisfied.

request to revoke jury waiver within trial court’s discretion when defendant gave no reason for withdrawal 
and record disclosed no reason); cfi People v. Chambers, 7 Cal. 3d 666, 670-71, 498 P.2d 1024, 1026, 102 
Cal. Rptr. 776, 778 (1972) (en banc) (proper to consider defendant's reasons in deciding whether waiver 
should be allowed).

175. See, e.g., Floyd v. Florida, 90 So. 2d 105, 106 (Fla. 1956) (court should deny motion to withdraw 
waiver of jury trial only when made to obtain delay or not seasonably made in good faith); State v. 
Lawrence, 216 Kan. 27, 30, 530 P.2d 1232, 1235 (1975) (request to withdraw jury waiver properly denied 
when defendant waited until 30 minutes before trial and offered no reason other than change of mind); 
Jones v. State, 270 Md. 388, 394-95, 312 A.2d 281, 285 (1973) (trial judge properly denied withdrawal of 
jury waiver when defendant not acting in good faith, but attempting to obtain delays and search for most 
favorable jury).

176. Professor Westen has noted a related argument:

Admittedly, it can be argued that, although the state’s mere expectation of finality 
ordinarily is not sufficient to override a defendant’s interest in asserting constitutional 
defenses, the state’s interest becomes sufficient if the defendant weakens the moral force of his 
claim by making a conscious and deliberate decision to forego his defenses.

Westen, Away from Waiver, supra note 9, at 1256 n.79.
By “moral force,” Westen may mean a showing of good faith If so, his statement makes sense. 

Otherwise, it is unclear why the moral force of a claim should be relevant to whether the defendant can 
assert his rights. Indeed, when a person negligently forfeits a right, his claim to reassert it may have less 
moral force than when he waives a right.

Professor Dix offers a different form of the judicial integrity objection. The public esteem for courts 
might be undermined, he suggests, if the courts enforce rules inconsistent with public notions of fairness, 
such as a rule permitting a revocation of waiver. But Dix notes that the empirical assumptions underlying 
this objection are questionable. Dix, supra note 16, at 84-85.

A good faith requirement is technically superfluous under the Reliance 
Theory. Nevertheless, if a defendant attempts to withdraw a waiver for an 
acceptable reason but displays a cavalier attitude toward his rights or an 
intent to harass the court system, then the good faith requirement might 
forbid withdrawal although the Reliance Theory would permit it. Courts have 
a legitimate interest in assuring that litigants appreciate the significance of 
their actions and do not take legal positions maliciously or frivolously. Even if 
not strictly cognizable as a form of prejudice to the state, this limited interest 
justifies imposing a good faith requirement. Moreover, the good faith 
requirement itself satisfies any legitimate state interest in encouraging 
solemnity.176
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Two final objections to the Reliance Theory have been offered by Professor 
Dix in his thoughtful essay.177 He suggests first that the burdens of a case-by- 
case analysis of detrimental reliance might justify a presumptive rule making 
waivers irrevocable.178 Such a rule is unacceptable, however, for several 
reasons. In most cases the state will have little or no difficulty proving 
sufficient prejudice to preclude revocation. Because the state need not 
demonstrate specific prejudice to its prosecutorial position, often the prosecu
tor may simply testify to wasted investigative time, or the court may take 
judicial notice of unnecessary trials or proceedings. Dix’s presumptive 
approach also exacts a substantial cost. In a significant number of cases, 
although the defendant’s waiver could not conceivably prejudice the state, he 
would be forbidden from reasserting his rights.

177. Dix, supra note 16.
178. Id. at 77-78. Although Dix does not explain why such a rule should not also extend to forfeitures, 

perhaps the state is more likely to rely on a waiver than on a forfeiture, in part because waivers are 
affirmative acts while forfeitures are often omissions, of which the state might be unaware.

179. Dix, supra note 16, at 81-84 (comparing emotional interests of general public, crime victim desiring 
retribution, prosecutor, and defendant, when defendant seeks to withdraw waiver).

Professor Dix notes that both the crime victims’ and the public’s desire for retribution for wrongs 
committed may be frustrated when the prosecutorial advantage resulting from waiver is lost. See id. at 83. 
Although he believes that these emotional interests may deserve protection, Dix also notes that the 
defendant suffers greater emotional frustration. See id. at 82-83.

180. See Dukes v. Warden, 406 U.S. 250, 266 (1972) (Marshall, J., with Douglas, J., dissenting) (denial 
of withdrawal proper when government shows specific and substantial harm but when only disappointed 
expectations at stake, balance of interests tips in favor of defendant seeking to withdraw guilty plea); 
Westen, Away From Waiver, supra note 9, at 1236-37 (state's expectation of finality of conviction alone 
insufficient to override accused’s interest in asserting constitutional defenses).

181. Westen, Away from Waiver, supra note 9, at 1236-37 (state’s mere expectation of finality of 
conviction following guilty plea insufficient to override defendant’s interest in asserting constitutional 
defenses).

182. Dix, supra note 16, at 83.
183. Id. at 83-84.

Professor Dix also notes the important objection that the irrevocability of 
waivers protects the state’s expectation that it will retain the advantage 
conferred by the waiver.179 Every rescission of a waiver “prejudices” the state 
by frustrating expectations. The state will be disappointed if it cannot 
continue a search, avoid a jury trial, or obtain useful incriminating informa
tion from a witness. This expectation interest, however, is too gossamer to 
estop a defendant from reassserting his rights.180 Professor Westen’s sound 
argument that this interest does not justify the forfeiture of constitutional 
rights181 is equally persuasive when rights are waived. Professor Dix does not 
disagree with this analysis, e points out that the prosecuting attorney’s 
personal disappointment cannot be a cognizable form of prejudice because in 
his representative role a lawyer has no interest deserving protection. Only the 
“client”, either the victim or the public itself, may have such an interest.182 
Dix further recognizes the difficulties of gauging the intensity and signifi
cance of this “client’s” emotional reactions.183 Because this disappointment 
amounts to little more than displeasure at the defendant’s reassertion of his 
rights, the Reliance Theory should not recognize it as a form of prejudice.
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AN ALTERNATIVE TO THE RELIANCE THEORY

One alternative theory, which purports to reach the same result as the 
prejudice test but is less sound factually and conceptually, focuses on the 
defendant’s intent when waiving a right. The Reliance Theory views intent to 
waive as a necessary but not sufficient condition for the loss of a right.184 By 
contrast, many courts apparently view intent as both a necessary and 
sufficient condition; yet they are sensitive to the injustice of irrevocably 
enforcing a waiver in the absence of prejudice. As a result of this tension, 
courts have developed a canon of construction whereby they “strictly 
construe” intent to waive in light of the importance of the constitutional right 
at issue.185 Although this canon can be a useful supplement to the prejudice 
test, it is an inadequate substitute because it fails to allow withdrawal in cases 
in which waiver was unquestionably intended but has yet to be relied on. 
Moreover, as the analysis of partial waivers will demonstrate, a “strict 
construction” of intent is often the construction of a fictional intent.

184. Although constitutional or domestic law will often require some degree of intentional choice 
(“waiver”) before the right can be lost, that requirement is not sufficient for loss under the Reliance 
Theory. Constitutional rights can, however, be inadvertently forfeited. See Westen, Away from Waiver, 
supra note 9, at 1214 (forfeiture occurs by operation of law without regard to defendant’s state of mind).

185. See Mason v. Pulliam, 557 F.2d 426, 429 (5th Cir. 1977) (defendant's consent implicitly limited by 
his right to withdraw his consent and reinvoke fourth amendment rights); United States v. Lee, 539 F.2d 
606, 609 (6th Cir. 1976) (in light of presumption against waiver of fundamental constitutional rights, 
waiver of fundamental jury trial right on standard form does not automatically extend to retrial after 
appeal); Burnham v. North Chicago Ry., 88 F. 627, 629 (7th Cir. 1898) (stipulated waiver of jury trial 
strictly construed in favor of preserving right at retrial after appeal); Cross v. State, 78 Ala. 430 (1886) 
(same).

186. 557 F.2d 426 (5th Cir. 1977).
187. Id. at 429. Technically, a person may effect only a limited or partial waiver of a right in two ways. 

First, at the time of the initial waiver the person might intend to "waive” the right and permit state 
infringement of the right only for a limited time or scope. Second, the person might intend to “waive" the 
right for an unlimited time or scope but to reserve the option of withdrawing the consent at a later time. 
This second interpretation is suggested in Mason. See id. at 429. The only difference between the two 
interpretations is that under the second the state has not exceeded the bounds of the individual's waiver 
until he expresses his objection. This difference often has little practical substance, however, because a 
person who has given the first kind of consent will also have to object if under the circumstances, such as 
his physical presence during a police search, a failure to object would be considered consent to the extended 
scope of the state intrusion.

In light of the similarity of these two interpretations, it is surprising that the Mason court originally 
posed the issue before it as whether the revocation was effective and not whether the officers had exceeded 
the consent originally given. See id. at 428 (considering whether Mason forever waived fourth amendment 
rights when he allowed agents to take possession of papers). Mason's conclusion is that the consent 
originally given was implicitly limited by the option to revoke, thus collapsing the distinction. Id. at 429. 
Under the Reliance Theory, however, the effectiveness of the revocation does not depend on any implicit 
conditions in the original waiver.

For example, in Mason v. Pulliam,186 the court applied the strict construc
tion of intent standard and permitted the revocation of consent to search on 
the ground that the consent “was implicitly limited by Mason’s right to 
withdraw his consent and re-invoke his Fourth Amendment rights.”187 By 
this language the court undoubtedly meant that the limitation was implied in 
fact, not in law. The explanation is troubling. Someone who consents to a 
search does not necessarily expect to be able to revoke that consent. 
Moreover, the explanation implies that if an individual intends to retain the 
right to revoke his consent to the portion of the search which preceded his 
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revocation, that antecedent search exceeds the bounds of his consent and is 
invalid. The Reliance Theory utilizes a simpler approach and merely imposes 
the implied-in-law limitation that any consent can be revoked, even if an 
option to revoke is implicitly or explicitly disclaimed, unless the state has 
detrimentally relied on the consent. At the same time the Theory dictates a 
different result for retroactive revocations of consent: Because the state 
invested time conducting the antecedent search, the defendant should not be 
permitted to revoke his consent to that search.

Courts have employed the strict construction approach in permitting a 
defendant, on remand, to withdraw his pretrial waiver of the right to a jury 
and to have the second trial before a jury.188 Withdrawal has also been 
permitted when the trial court itself granted a new trial, without the 
intervention of a reviewing court.189 As one court explained:

188. See Brown v. State, 89 Ga. 340, 341, 15 S.E. 462, 463 (1892) (trial court erred in refusing plaintiffs 
motion for jury trial on remand following waiver at first trial; court should not presume that party intended 
to waive jury trial right for all future trials); Nedrow v. Michigan-Wisconsin Pipe Line Co., 246 Iowa 1075, 
1078, 70 N.W.2d 843, 844 (1955) (same).

189. See People v. Johnson, 222 III. App. 248, 249 (1921) (trial court erred in entering judgment after 
trial on remand without securing new waiver of jury trial by defendant; jury waiver extends only to trial at 
which given); Schumacher v. Crane-Churchill Co., 66 Neb. 440, 444, 92 N.W. 609, 611 (1902) (trial court 
erred in denying motion to withdraw jury trial waiver after judgment vacated; waiver not presumed to 
extend to future trials).

190. Cross v. State, 78 Ala. 430, 432-33 (1885).
191. 539 F.2d 606 (6th Cir. 1976).
192. Id. at 607.
193. Id. at 609.

The agreement to waive the right of trial by jury must ordinarily be 
construed to apply only to the particular trial at which it is made. 
Such waiver is a renunciation of a valuable constitutional right, and 
must be strictly construed. It may well be supposed that a 
defendant would be perfectly willing for a particular judge to try 
him, when he would not risk his successor, or that he would be 
willing to be tried the first time by a judge, when he would not 
submit to a second trial by the same judge after such officer has 
convicted him one or more times, so that the judicial mind might 
not afterwards be perfectly free from the influence of a bias created 
by the circumstances of such previous conviction.190 191

The prejudice test would achieve the same result as these cases but by 
different reasoning. When a court orders a retrial, a reassertion of the jury 
trial right does not prejudice the state. It must go through the expense and 
trouble of a new trial in any event. If the defendant demands a jury trial in a 
timely fashion after reversal and before the state has suffered additional 
prejudice, the demand should be respected. Thus, the court need not strain to 
find that the defendant intended to limit his waiver. Even if the defendant did 
intend to waive the right to a jury at all subsequent trials, he should be 
permitted to change his mind and rescind his waiver prior to retrial.

United States v. Leem provides an interesting application of this strict 
construction approach. The defendant consented in writing to be tried before 
a magistrate for the crime of carrying a concealed weapon while attempting to 
board an aircraft.192 He was therefore deemed to have waived both his right to 
a jury trial and his right to a trial by an Article III judge.193 The magistrate 
found him guilty, and on appeal the district court reversed on the ground that 
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the magistrate had incorrectly ruled that knowledge of the presence of the 
weapon was not an element of the crime.194 On remand, the defendant asked 
for a jury trial.195 The magistrate and the district court refused his demand, 
and the defendant was reconvicted.196 The Sixth Circuit reversed on appeal, 
reasoning that “if Lee is to be deemed to have waived these two constitutional 
rights for an unlimited number of retrials, his intentions should be evidenced 
by more than just his signature on a printed form.”197 The concurring judge 
noted, however, that the state could have forbidden the withdrawal merely by 
modifying its waiver form explicitly to include all reprosecutions.198 A closer 
look reveals that Lee is a more difficult case than the Sixth Circuit’s opinion 
would suggest. On the facts given, neither the prejudice test nor the strict 
construction approach conclusively establishes the defendant’s right to 
withdraw his waiver.

194. United States v. Lee, 383 F. Supp. 1033, 1034 (E.D. Tenn. 1974).
195. United States v. Lee, 593 F.2d 606, 607 (6th Cir. 1976).
196. Id.
197. Id. at 609.
198. Id. at 611 (Edwards, J., concurring). This point was implicit in the court’s opinion. Id. at 608 (form 

waiver revocable at second trial unless language unambiguously states waiver will apply to retrials).
199. United States v. Lee, 383 F. Supp. 1033, 1035 (E.D. Tenn. 1974).
200. Cf. Spaulding v. Cameron, 127 Cal. App. 2d 698, 703, 274 P.2d 177, 181 (1954) (trial court 

properly denied motion for jury trial on limited remand when defendant waived jury in nuisance trial); 
Raleigh Banking & Trust Co. v. Safety Transit Lines, Inc., 200 N.C. 415, 418, 157 S.E. 62, 64 (1931) 
(same).

201. United States v. Lee, 435 F. Supp. 974, 982 (E.D. Tenn. 1976).
202. In this situation, only a trivial amount of duplication remains; the judge need only instruct the jury 

as to the stipulated facts. This procedure is only slightly more burdensome than a judge reminding himself 
of the facts in a remanded bench trial. Even this difference in burden would disappear if the remand is to a 
different judge or magistrate.

Under the Reliance Theory, most cases of retrial do not involve prejudice 
to the state and therefore do not justify forbidding withdrawal. In contrast, 
the reviewing tribunal in Lee remanded only for findings about the defend
ant’s knowledge and intent and did not order a full retrial.199 In such a 
situation, allowing the defendant to reassert his right to a jury trial might 
require that the jury hear some evidence on remand which the magistrate 
would not have to rehear. It is undoubtedly less efficient for a jury to hear the 
entire case anew than for the magistrate to resolve a few additional issues on 
remand. Thus, there would be sufficient prejudice for the state to forbid 
rescission.200 On the actual facts in Lee, however, the court reached a correct 
decision under the prejudice test. The parties stipulated that Lee attempted to 
board an air carrier while posessing a weapon.201 Because the stipulation 
almost completely eliminated the waste and duplication of a rehearing of 
evidence,202 the state had not been significantly prejudiced, and the court 
correctly permitted withdrawal. Nevertheless, because the court’s argument 
fails to mention the stipulation, it contradicts the Reliance Theory.

On the facts assumed by the Sixth Circuit, the strict construction approach 
also might not adequately resolve the case. In theory, it might seem that if a 
defendant has a statutory right to waive, he should be able to make a partial 
or limited waiver of that right. For example, he should be able to waive the 
right to a jury trial on the condition that he can reassert the right upon 
reversal and remand. However, the conjunction of a constitutional right and a 
statutory right to waive that right does not imply a corollary right to impose 
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any limitations on the waiver. As an extreme example, a defendant cannot 
condition his jury trial waiver on an ultimate acquittal by the judge. Such a 
conditional waiver may prejudice the state and justify the forfeiture of the 
right.203

203. Under the Reliance Theory a court’s justifiable refusal to honor a limited waiver is a case of 
forfeiture, not of waiver. By hypothesis the defendant never intended to waive if the condition to 
reasserting the right were satisfied.

204. U.S. Const, amend. V; see Brown v. United States, 356 U.S. 148, 155 (1958) (defendant in criminal 
case may refuse to testify in own defense).

205. Harris v. New York, 401 U.S. 222, 225 (1971) (defendant privileged to testify in own behalf).
206. United States v. Hearst, 563 F.2d 1331, 1340 (9th Cir. 1977) (defendant cannot claim immunity 

from cross-examination on matters she put in dispute); United States v. Brannon, 546 F. 2d 1242, 1246 (5th 
Cir. 1977) (trial court properly ordered defendant to respond to cross-examination).

207. See notes 164-69 supra and accompanying text (discussing and rejecting argument that Faretta v. 
California, 422 U.S. 806 (1975), creates independent right to waive constitutional right).

Lee presents a more modest example of the partial waiver situation. If at 
the time of his waiver Lee had explicitly informed the state that he would 
insist upon a jury trial in the event of a remand for a few additional findings, 
the state should have been permitted to refuse the limited waiver and demand 
either a more complete waiver or a jury trial. The state should have been 
allowed to enforce this demand even if it did not have the statutory right to 
approve the waiver. This demand is permissible because, under the assumed 
facts, a limited waiver might put the state in a worse position than either a 
complete waiver or no waiver.

The limited waiver problem is most acute when a defendant in effect has a 
“right to waive”—that is, an independent constitutional right to do what a 
waiver would permit him to do. For example, a defendant has the constitu
tional right to remain silent,204 as well as the right to take the stand.205 If the 
defendant testifies on direct examination but reasserts his right to remain 
silent in the face of difficult cross-examination, then the court may order him 
to respond.206 By his attempt partially to waive the privilege against self
incrimination, the defendant has distorted his testimony and possibly preju
diced the state’s case in the eyes of the jury. The limited waiver problem is 
acute in this situation because the defendant has the right to give up his 
privilege and testify; the state may not simply refuse to accept the “waiver.” 
The above analysis, however, demonstrates that notwithstanding the defend
ant’s right either to remain silent or to waive that right and take the stand, he 
cannot partially waive the right in a manner that would prejudice the state.

Outside the self-incrimination context, of course, the defendant ordinarily 
does not have the “right” to make a waiver.207 Thus, the state may simply 
decide not to accept the waiver. In this situation a limited waiver raises fewer 
problems. If the state may refuse to accept a complete waiver, it may refuse to 
accept a partial one. Even when the defendant has a statutory right to waive, 
that right should be interpreted as forbidding limited waivers which would 
prejudice the state. Moreover, in this context Lee’s construction of intent is 
disingenuous. When a limited waiver would indeed prejudice the state more 
than either no waiver or a more complete waiver, the state usually would not 
consent to it. If, as in Lee, a court strictly interprets the defendant’s intent as 
constituting only a limited waiver, and if the defendant does not clearly 
articulate his intent to waive conditionally when the state consents to the 
waiver, the court should presume that the state would not have consented to 
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the potentially prejudicial limited waiver. On this analysis, the reasoning in 
Lee is incomplete, if not erroneous. If the state in good faith claims that it 
would not have agreed to a waiver on the terms that the court has inferred in 
hindsight, then the defendant’s intent provides an insufficient basis for 
permitting him to withdraw his waiver.

This analysis does not mean that Lee was incorrectly decided, even on its 
assumed facts. As a matter of federal policy, a court might well decide that 
free withdrawal should be allowed even when there has been prejudice to the 
state and when the state’s acceptance of a limited waiver is fictional. But 
neither the Reliance Theory nor the strict construction approach by itself 
supports the result in Lee.

The strict construction approach generally assumes two propositions: If 
waived, a constitutional right is forever lost; if not waived, the right is 
retained. As a result of the tension between these propositions, the strict 
construction approach understandably suggests that a waiver must be quite 
explicit to be irrevocable. But under the Reliance Theory this tension need not 
be resolved because neither proposition is universally true. Once waived, a 
constitutional right may be reclaimed if the state would suffer no prejudice 
thereby. If not waived, the right may be lost by forfeiture if the state would 
otherwise suffer prejudice and if under applicable constitutional or domestic 
law the circumstances do not demand a formal waiver before the right may be 
lost. A partial or conditional waiver208 often meets these conditions and 
therefore does not prevent a forfeiture. The strict construction approach is a 
valuable supplement to the Reliance Theory, but its assumption that a right is 
irrevocably lost, if and only if very explicitly waived, makes it an unacceptable 
substitute.

208. See text accompanying notes 202-07 supra (discussing conditional and partial waivers).

V. Conclusion

The Reliance Theory expresses a very simple idea: A criminal defendant 
should not lose the freedom to assert a constitutional right except for good 
reason. This essay defends a simple corollary to the Reliance Theory: A 
defendant’s initial decision to forgo a constitutional protection is not a good 
enough reason to preclude reassertion of that protection but the government’s 
reliance on that decision is. The waiver of a constitutional right, like the 
forfeiture of a right, should preclude the right’s reassertion only if the 
government has prejudicially relied. Properly understood, waiver and forfeit
ure only mark the time after which the state is first entitled to rely on the 
defendant’s act or omission. Once courts cease to equate waiver with 
irrevocability, they may find that the Reliance Theory not only is consistent 
with most decisions but also provides a more convincing rationale than the 
current hodgepodge of intuitions and arguments.



NOTE

UNION LIABILITY UNDER TITLE VII FOR 
EMPLOYER DISCRIMINATION

Introduction

Title VII of the Civil Rights Act of 1964' prohibits employment discrimi
nation by employers,2 employment agencies,3 and labor organizations4 on the 
basis of race, color, religion, sex, or national origin. Many labor organizations 
participated in the fight to end racial discrimination,5 but others perpetuated 
it through either outright racist policies or silent complicity in employer 
discrimination.6 Title VII makes it an unlawful employment practice for a 
labor organization to discriminate in membership, to discriminate in a way 
that would impair a person’s employment opportunities, or to “cause or 
attempt to cause an employer to discriminate against an individual.”7

Title VII proscribes union activity that discriminatorily affects an individu
al’s employment. There are many direct ways in which a union might 
unlawfully discriminate. For example, a union violates title VII if it maintains 
segregated locals8 or if it prevents blacks from getting jobs by excluding them 
from union membership.9 Title VII prohibits even the facially neutral practice
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1. 42 U.S.C. §§ 2000e to 2000e-17 (1976).
2. 42 U.S.C. § 2000e-2(a) (1976).
3. 42 U.S.C. § 2000e-2(b) (1976).
4. 42 U.S.C. § 2OOOe-2(c) (1976).
5. See T. Brooks, Toil and Trouble: A History of American Labor 244-45 (1971) (Knights of 

Labor made “valiant" effort to organize both Negro and white workers; AFL-CIO considered itself in 
forefront of civil rights revolution).

6. See Employment, 1961 Commission on Civil Rights Report 139, 150-51 (describing union 
perpetuation of employment discrimination).

7. 42 U.S.C. § 2000e-2(c) (1976). This section provides that it shall be an unlawful employment practice 
for a labor organization:

(1) [T]o exclude or to expel from its membership, or otherwise to discriminate against, any 
individual because of his race, color, religion, sex, or national origin;
(2) to limit, segregate, or classify its membership or applicants for membership, or to classify 
or fail or refuse to refer for employment any individual, in any way which would deprive or 
tend to deprive any individual of employment opportunities, or would limit such employment 
opportunities or otherwise adversely affect his status as an employee or as an applicant for 
employment, because of such individual’s race, color, religion, sex, or national origin; or
(3) to cause or attempt to cause an employer to discriminate against an individual in violation 
of this section.

Id.
8. See Evans v. Sheraton Park Hotel, 503 F.2d 177, 186 (D C. Cir. 1974) (maintenance of local 

segregated on basis of sex held per se violation of title VII); United States v. International Longshoremen’s 
Ass’n, 460 F.2d 497, 500 (4th Cir.) (affirming district court’s holding that maintenance of racially 
segregated locals constituted per se violation of title VII), cert, denied. 409 U.S. 1007 (1972); United States 
v. Jacksonville Terminal Co., 451 F.2d 418, 457-58 (5th Cir. 1971) (merger of racially segregated locals 
ordered because practice violated title VII), cert, denied, 406 U.S. 908 (1972).

9. See Local 53, Int’l Ass’n of Asbestos Workers v. Vogler, 407 F.2d 1047, 1049 (5th Cir. 1969)

959
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of giving preference to union members with past experience when it can be 
shown that the union has a disproportionately low female membership.* 10 11 A 
union also violates title VII when it directly causes an employer to discharge 
an employee because of race, color, religion, sex, or national origin. Courts 
have held that a union may not invoke a union shop agreement to have an 
employee discharged for failure to pay union dues if that failure resulted from 
the religious beliefs of the employee." Similarly, a union is liable if it 
negotiates a seniority system with the intent to force the employer to 
discriminate against some employees.12

(enjoining union from discrimination in membership policies and in employment referrals; union 
controlled all employment opportunities in territory); United States v. Local 357, IBEW, 356 F. Supp. 104, 
116 (D. Nev. 1973) (job referral system cannot be limited to union members if union virtually all white).

10. See Kaplan v. International Alliance of Theatrical & Stage Employees, 525 F.2d 1354, 1360 (9th Cir. 
1975) (striking down membership requirement of exclusively white male union that nonmembers could not 
join union until they had employment experience; preferential hiring of union members prevented 
nonmembers from gaining experience necessary to satisfy union requirement).

11. McDaniel v. Essex Int’l, Inc., 571 F.2d 338, 340, 344 (6th Cir. 1978) (unless undue hardship to 
union results, union may not force firing of worker who refuses to pay union dues for religious reasons); 
Cooper v. General Dynamics, 533 F.2d 163, 170 (5th Cir. 1976) (unless undue hardship to union results, 
union may not force nonunion worker to pay equivalent of union dues when worker refuses to join union 
for religious reasons), cert, denied. 433 U.S. 908 (1977). The McDaniel court ruled that 42 U.S.C. § 2000e- 
(j), which requires reasonable accommmodation of employees’ religious beliefs unless it would cause 
“undue hardship on the conduct of the employer’s business,” applies by implication to unions. 525 F.2d at 
345. A majority of the court in Cooper reached the same result. 533 F.2d at 172 (Brown, J., concurring); id. 
at 175 (Rives, J., concurring and dissenting). Accord. Anderson v. General Dynamics, 589 F.2d 397, 401-02 
(9th Cir. 1978) (union has burden of showing inability to accommodate employees’ religious beliefs without 
undue hardship; union failed to carry burden when it relied on general sentiment against “free riders"), 
cert, denied. 442 U.S. 921 (1979).

12. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 352-53 (1977) (seniority system 
not lawful if negotiated or maintained with intent to discriminate, but bona fide seniority system not 
unlawful under title VII even if tending to perpetuate discrimination).

13. 401 U.S. 424 (1971).
14. Id. at 429, 432.
15. The Court stated in Griggs that “Congress directed the thrust of [title VII] to the consequences of 

employment practices, not simply the motivation.” Id. at 432 (emphasis in original). Although this 
language appears to apply to all employment practices, the Court has since suggested that the effect 
standard of Griggs may be limited to employment tests. See Furnco Const. Co. v. Waters, 438 U.S. 567, 569 
n.7 (1978) (not applying Griggs standard because present case did not involve employment test).

Two tests have developed for determining whether a particular practice violates title VII: the 
"discriminatory effect” test and the "disparate impact” test. Griggs outlined the test for determining 
whether the challenged employment practice unlawfully produced a "discriminatory effect” under title 
VII. As interpreted by Griggs, title VII prohibits practices that are fair in form but discriminatory in 
operation against a group of employees or applicants because of race or other impermissible classification, 
unless those practices can be justified by a business necessity. 401 U.S. at 430-32. In later decisions the 
Court reiterated the Griggs standard. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 
349 (1977) (quoting Griggs for proposition that seemingly neutral practices “cannot be maintained if they 
operate to ‘freeze’ the status quo of prior discriminatory employment practices”); General Elec. Co. v.

An employment practice that disadvantages or has a disparate impact on 
members of one race or sex may violate title VII even if there is no 
discriminatory intent. In Griggs v. Duke Power Co.,13 the Supreme Court 
interpreted title VII to bar use of an employment test having the effect of 
discriminating against blacks.14 After Griggs, title VII cases focus on the effect 
or result of a defendant’s action; if discrimination results, a prima facie 
violation is established.15 The problem with applying this discriminatory
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effect test to unions is that in the complex setting of labor-management 
negotiations it is frequently difficult to determine whether union activity 
caused the discriminatory result.

The contractual relationship between a union and an employer is unique.16 
Most parties who enter contracts negotiate voluntarily and are not forced to 
deal with one another.17 In labor-management negotiations, however, the 
National Labor Relations Act18 and the reality of the employment relation
ship necessitate negotiation and eventual agreement.19 Consequently, the 
parties may accept certain undesirable contractual provisions so that the ones 
that they do desire will be included in the contract.

Gilbert, 429 U.S. 125, 137 (1976) (citing Griggs as exemplifying situation in which prima facie violation of 
title VII established because effect of facially neutral practice is to discriminate against members of one 
class).

The Supreme Court in Teamsters described "disparate treatment” occurring when an employer treats 
some of his employees less favorably than others because of their race, color, religion, sex, or national 
origin. 431 U.S. at 335 n. 15. Under this test proof of discriminatory intent is critical. Id. The elements of 
disparate treatment were first defined in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). The 
Court in McDonnell Douglas said that a plaintiff alleging disparate treatment must show that he belongs to 
a racial minority, that he applied and was qualified for a position for which the employer sought applicants, 
that he was rejected despite his qualifications, and that the position was not filled and the employer 
continued seeking applicants with the plaintiffs qualifications. Id. at 802. This showing establishes a prima 
facie violation, and the burden then shifts to the employer to show a legitimate nondiscriminatory reason 
for the applicant's rejection. Id.

16. See Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 578 (I960) (collective bargaining 
agreement constitutes more than just a contract; agreement governs many cases that could not be 
anticipated); Shulman, Reason, Contract, and Law in Labor Relations, 68 Harv. L. Rev. 999, 1004-05 
(1955) (discussing complexity of negotiations for collective bargaining agreement).

17. See Steelworkers v. Warrior & Gulf Navigtion Co., 363 U.S. 574, 580 (1960) (most contracting 
parties have no real compulsion to deal with each other).

18. 29 U.S.C. §§ 158(a)(5), 158(b)(3) (1976). Sections 8(b)(3) and 8(a)(5) of the NLRA require that 
employers and the designated union bargain in good faith.

19. See Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 578-80 (1960) (detailing 
complexity of labor-management relationship; noting compulsion to reach agreement); Shulman, supra 
note 16, at 1004 (labor bargaining exerts “almost irresistible pressure” to reach agreement).

20. 363 U.S. 574 (1960).
21. Id. at 583.
22. See Printing Specialties Local 604 v. Union Camp Corp., 350 F. Supp. 632, 636 (S.D. Ga. 1972) 

(employer allowed to change employment practice unilaterally to comply with title VII).
23. For this reason one court rejected an employer's defense that it should not be held liable when it was 

forced to discriminate by the union. See Robinson v. Lorrillard Corp., 444 F.2d 791, 799 (4th Cir.) 
(rejecting employer defense of submission to union pressure; suggesting that both union and employer 
liable in this situation), cert, denied, 404 U.S. 1006 (1971).

Another distinguishing feature of labor-management negotiations is that 
although unions exert pressure on employers, the employers control the terms 
and conditions of employment. As the Supreme Court in Steelworkers v. 
Warrior & Gulf Navigation Co.20 recognized: “Collective bargaining agree
ments regulate or restrict the exercise of management functions; they do not 
oust management from the performance of them. Management hires and 
fires, pays and promotes, supervises and plans. All those are part of its 
function.”21 Thus, the employer can unilaterally change employment prac
tices to comply with title VII.22 The union’s role in the process is to persuade 
and pressure the employer to exercise its power in a manner favorable to the 
union.23
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The peculiar relationship between unions and employment practices 
suggests that when a union is accused of causing or attempting to cause an 
employer to discriminate in violation of title VII, the analysis must be 
different from that used when an employer is the defendant. Because a union 
may be held liable if it attempts to cause discrimination, actual discriminatory 
effect need not be shown. On the other hand, the mere finding of a 
discriminatory result is not enough by itself; there is also a “cause” 
requirement. The “cause or attempt to cause” prohibition requires a link 
between the union and the employer’s discrimination. If a discriminatory 
practice results, the employer must certainly be responsible because he 
commits the actual discrimination, even if only reluctantly. What is unclear, 
however, is the extent to which unions should be held liable because they do 
not execute the discriminatory provisions and may not even be responsible for 
their creation.

The problem is not simply one of liability in a particular situation. The 
issue requires consideration of how strong the link must be before the union 
becomes implicated in the discrimination. Although a low threshold would 
encourage unions actively to seek an end to all employment discrimination, it 
may subvert the union’s traditional role in federal labor law. Additionally, 
because a title VII plaintiff may recover only compensatory damages, holding 
the union liable as a codefendant does not increase the plaintiff s award, but 
simply reduces the price that an employer must pay for the discrimination.24

24. 42 U.S.C. § 2OOOe-5(g) (1976) (defining possible remedies for violation, including injunctive relief, 
equitable relief, and back pay to be paid by entity responsible for discrimination).

25. Some post-Civil War statutes outlawed racial discrimination, but were limited or abrogated by 
hostile courts. See Civil Rights Cases, 109 U.S. 3, 11-15 (1883) (Congress lacks power under fourteenth 
amendment to pass statute entitling all persons to equal accommodation in inns, public conveyances, and 
places of amusement). The Supreme Court has construed 42 U.S.C. § 1981 (1976), which was originally 
passed in 1868, to preclude employment discrimination. This interpretation, however, occured subsequent 
to the enactment of title VII and more than one hundred years after section 1981 was enacted. See Johnson 
v. Railway Express Agency, 421 U.S. 454, 459-60 (1975) (first Supreme Court holding thal § 1981 applies 
to private employment contracts).

26. See The Railway Labor Act, 45 U.S.C. §§ 151-88 (enacted in 1926); The National Labor Relations 
Act, 29 U.S.C. §§ 151-168 (enacted in 1935); The Labor-Management Reporting and Disclosure Act, 29 
U.S.C. §§ 401-531 (enacted in 1959).

Courts considering this issue must confront a number of complex ques
tions. Does the “cause to discriminate” requirement draw a close enough 
nexus between union policy and employer action so that liability automati
cally extends to the labor organization unless attempts to prevent the 
discrimination can be proved? What constitutes “cause”? Will unions be held 
vicariously liable for employer discrimination simply because their efforts to 
end those practices fail? Does title VII create an affirmative duty for unions to 
combat employment discrimination such that they will be held liable for 
passivity in the face of discrimination against employees or job applicants? If a 
union signs a labor contract, will it be deemed to have adopted and “caused” 
all of the employment practices of the employer covered by that contract? 
Finally, because Griggs creates liability based on effect alone, can that effect 
be found to arise from the inaction of a union?

Although title VII was the first statute judicially interpreted to proscribe 
employment discrimination by employers,25 other statutes outlawed certain 
forms of discrimination by unions.26 The statutes outlining the role of labor 
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organizations provide the proper context in which to assay the culpability of a 
union for inaction under title VII. Many courts applying title VII to labor 
organizations look to the standards developed in cases interpreting these 
other statutes. This Note begins by examining whether the parallels are 
accurately and appropriately applied.

The Note next examines the various standards of union liablity under title 
VII. The courts often announce a different rationale depending upon whether 
or not the employer’s discrimination relates to a contractual provision. The 
Note analyzes the rationale relied upon and the validity of each application. 
Finally, the Note suggests an alternative approach which attempts to fulfill 
the goals of title VII without violating the NLRA policy of free collective 
bargaining. The suggested approach has the added advantage that it can be 
applied to all employment practices, whether or not they are described in a 
contract.

I. Duty of Fair Representation Under the NLRA and RLA

With the enactment of the Railway Labor Act (RLA)27 and the National 
Labor Relations Act (NLRA) the federal government sanctioned and pro
tected the right of employees to organize and bargain collectively with their 
employers.28 These acts assured unions a role in determining the terms and 
conditions of employment,29 but left unclear what, if any, duties the union 
owed to the employees that it represented. Many black organizations feared 
that this ambiguity would entrench white unions at the expense of black 
workers.30 This fear arose because section 9 of the NLRA designates the labor 
organization chosen by the majority of employees as the exclusive bargaining 
representative for all employees of the unit.31 By gaining the support of the 
majority of employees and becoming the union’s sole representative, an 
all-whte majority could thus silence the voices of minority employees.

27. 45 U.S.C. §§ 151-88 (1976).
28. The Railway Labor Act provides: "Employees shall have the right to organize and bargain 

collectively through representatives of their own choosing." 45 U.S.C. § 152 (1976).
The NLRA provides: "Employees shall have the right to self-organization, to form, join, or assist labor 

organizations, to bargain collectively through representatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargaining or other mutual aid or protection." 29 U.S.C. 
§ 157 (1976).

29. The NLRA prohibits employers from interfering with the formation of a labor organization. 29 
U.S.C. § 158(a)(2) (1976).

30. H. Hill, Black Labor and the American Legal System 98-100(1977).
31. 29 U.S.C. § 159(a) (1976).
32. Steele v. Louisville & Nashville R.R. Co., 323 U.S. 192, 195 (1944).
33. 323 U.S. 192 (1944).

On March 28, 1940, the Brotherhood of Locomotive Firemen and 
Enginemen proved that the fear of all-white domination was well-founded. 
After being chosen as the exclusive representative for the employees of the 
Louisville & Nashville Railroad Company, the union sought to amend the 
existing collective bargaining agreement by adding a provision that eventually 
would exclude all black firemen from employment.32 The Supreme Court 
responded in Steele v. Louisville & Nashville Railroad Co.33 by ruling that 
minority employees had a valid cause of action under the RLA against the 
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union and the railroad.34 It held that when Congress authorized a majority of 
employees to select an exclusive representative, it “did not intend to confer 
plenary power upon the union to sacrifice, for the benefit of its members, 
rights of the minority of the craft, without imposing on it any duty to protect 
the minority.”35 The Court declared that by establishing the union as the 
exclusive representative of all employees, the RLA imposed upon the union a 
duty to protect equally the interests of all members of the craft.36 On the same 
day that it decided Steele, the Court also held that the NLRA created a duty 
of fair representation for the bargaining representative.37 The Court required 
that unions act fairly toward all employees within the unit and not discrimi
nate,38 but it did not define the boundaries of that duty.

Courts and the National Labor Relations Board (NLRB) recognize that 
competing and conflicting interests of the members of a bargaining unit may 
make it difficult for the union to discharge its duty of fair representation.39 
The NLRA minimizes this problem by narrowing the bargaining unit to one 
in which the employees have a sufficient commonality of interests so that a 
minority of employees possessing distinctively different concerns are not 
submerged and ignored.40 Despite this provision, unanimity of belief can 
hardly be expected, and courts recognize that the necessities of the bargaining 
process require that unions demand and present a united front on the issues.41

In an early decision, the Supreme Court held that a union had met its duty 
of fair representation because it had operated within a zone of reasonable-

34. Id. at 207.
35. Id. at 199.
36. Id. at 202.
37. Wallace Corp. v. NLRB, 323 U.S. 248, 255-56 (1944). The company union negotiated for a union 

security clause but then refused to admit into membership any employees who had joined the rival C.I.O. 
union. The Court held that as the exclusive representative, the company union had to admit and protect all 
employees. Id.

38. Id.
39. See, e.g.. Emporium Capweli Co. v. Western Addition Community Organization, 420 U.S. 50, 53-56 

(1975) (interests of black employees may differ from those of white employees); Chemical & Alkali 
Workers Local 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157, 173 (1971) (interests of retired employees 
often differ from those of current employees); Ford Motor Co. v. Huffman, 345 U.S. 330, 331-32 (1953) 
(interest of employees who served in armed forces may differ from those of employees who did not). See 
generally Wellington, Union Democracy and Fair Representation: Federal Resposibility in a Federal System, 
67 Yale L.J. 1327 (1958).

40. Emporium Capwell Co. v. Western Addition Community Organization. 420 U.S. 50, 64 (1975); 
Chemical & Alkali Workers Local 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157, 181 n.20 (1971) (no 
statutory duty to represent retirees because not part of bargaining unit).

Section 9(b) of the NLRA provides that the NLRB shall decide what is the appropriate bargaining unit 
“in order to assure to employees the fullest freedom in exercising the rights guaranteed by" the NLRA. 29 
U.S.C. § 159(b) (1976).

41. See Emporium Capwell Co. v. Western Addition Community Organization, 420 U.S. 50, 63 (1975) 
(effective labor policy requires that employees not be allowed to circumvent union and attempt to bargain 
directly with employer); NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 195 (1967) (union may 
discipline dissident members who cross union picket lines). Although employees may not circumvent a 
union in the NLRA context, the right to be free from invidious discrimination is a substantive right that the 
union cannot waive. See EEOC v. United Air Lines, Inc., 560 F.2d 224, 234 (7th Cir. 1977) (court can 
modify collective bargaining agreement to conform with title VII), cert, denied, 434 U.S. 1063 (1978); 
Patterson v. American Tobacco Co., 535 F.2d 257, 270 (4th Cir. 1976) (employees’ right to equal treatment 
cannot be bargained away), cert, denied, 429 U.S. 920 (1977); Carey v. Greyhound Lines, Inc., 380 F. Supp. 
467, 473 (E D. La.) (rights assured by title VII cannot be bargained away), modified on other grounds, 500 
F.2d 1372 (5th Cir. 1973). Furthermore, employees remain free to vindicate their claims in a title Vll 
action. Alexander v. Gardner-Denver Co., 415 U.S. 36(1974). 
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ness.42 The requirements of good faith and honesty of purpose were the only 
limits placed on this zone.43 The Court eventually refined the zone of 
reasonableness more fully,44 and in Vaca v. Sipes45 enunciated a three-part test 
for determining if a union’s actions are within the permissible zone. In Vaca 
the Court considered the actions of a union that had failed to prosecute an 
employee’s grievance46 and held that the union had not violated its duty of fair 
representation.47 The Court stated that a union violates this duty only if it acts 
in a manner that is “arbitrary, discriminatory, or in bad faith.”48 Vaca 
established that a showing of bad faith is not a prerequisite to a finding of a 
breach of the union’s duty of fair representation 4Q

The Vaca three-part test of union liability remains the applicable standard 
under the NLRA, although the extent of the duty of fair representation is 
somewhat vague.50 In addition to its prohibition against union action that is 
“arbitrary, discriminatory, or in bad faith,”51 Vaca also enjoins unions from 
failing to act if the failure is arbitrary, discriminatory, or in bad faith.52 The 
standard focuses on the union and it directs the courts to evaluate the union’s 
acts or failures to act. The employer’s practice may be relevant to determining

42. Ford Motor Co. v. Huffman, 345 U.S. 330, 337-38 (1953). In Ford Motor Co. v. Huffman, the union 
and the employer agreed tc a seniority provision crediting veterans with preemployment military service. 
Id. at 331. This practice prevented returning soldiers from being placed at the bottom of seniority lists, 
below those who did not serve in the armed forces. Employees who had been hired after the start of World 
War II complained that this provision gave new postwar employees more seniority than them. The Court 
applied the fair representation analysis and declared that although the union must act fairly toward all 
members of the unit, it could pursue a course that might show preference to some employees over others as 
long as it was reasonable. Id. at 337-38. In this case, the Court stated that the national policy of helping to 
readmit veterans into civilian society made the union’s seniority program reasonable. Id. at 339-40.

43. Id. at 338.
44. See Humphrey v. Moore, 375 U.S. 335, 350 (1964) (arbitrariness of union’s actions considered in 

determining whether duty of fair representation had been met).
45. 386 U.S. 171 (1967).
46. Id. at 173.
47. Id. at 190.
48. Id.
49. See Ruzicka v. General Motors Corp., 523 F.2d 306, 310 (6th Cir. 1975) (union action that is 

arbitrary or discriminatory need not be motivated by bad faith to constitute breach of duty of fair 
representation); Jones v. TWA, 495 F.2d 790, 798 (2d Cir. 1974) (same). The three prongs of the Vaca test 
are independent:

A union must conform its behavior to each of these three separate standards. First, it must 
treat all factions and segments of its membership without hostility or discrimination. Next, 
the broad discretion of the union in asserting the rights of its individual members must be 
exercised in complete good faith and honesty. Finally, the union must avoid arbitrary 
conduct. Each of these requirements represents a distinct and separate obligation, the breach 
of which may constitute the basis for civil action.

Griffin v. UAW, 469 F.2d 181, 182 (4th Cir. 1972)
50. See St. Claire v. Local 515, Int’l Bhd. of Teamsters, 422 F.2d 128, 130 (6th Cir. 1969) (“fair 

representation” is term of art and standards have not been explicitly codified).
51. 386 U.S. at 190; see Watson v. International Bhd. of Teamsters, 399 F.2d 875, 880 (5th Cir. 1968) 

(union’s decision not to prosecute employee’s grievance proper exercise of discretion).
52. Local 12, United Rubber Workers v. NLRB, 368 F.2d 12, 18 (5th Cir. 1966) (duty of fair 

representation can be breached by union’s discriminatory inaction), cert, denied, 389 U.S. 837 (1967); cf 
Newport News Ship Bldg. & Dry Dock Co., 233 N.L.R.B. 1443, 1451 (1977) (breach of fair representation 
duty to deny equal representation to nonmember employees). 
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the reasonableness of the union’s action or inaction, but the union’s liability 
depends entirely upon its own conduct.53

53. See Waters v. Wisconsin Steel Works of Int'l Harvester Co., 427 F.2d 476, 491 (7th Cir. 1970) 
(union liable only for injury flowing solely from its own conduct).

54. See Emporium Capwell Co. v. Western Addition Community Organization, 420 U.S. 50, 76 (1975) 
(Douglas, J., dissenting) (inertia of weak-kneed union leadership can be as devastating to cause of racial 
equality as aggressive subversion).

55. See Glass-Bottle Blowers Local 106, 240 N.L.R.B. No. 29, 1978-79 NLRB Dec. (CCH) 15,490 
(1979) (union improperly handled grievance by processing it in a perfunctory manner and refusing, for 
invidious reasons, to pursue grievance beyond second stage of grievance procedure).

56. Cf. McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 285 (1976) (employer violated title VII 
by discharging white employee but not black employee when both equally responsible for fight).

A distinction must be drawn between a discriminatory failure to act on the 
one hand and a nondiscriminatory failure to act against a discriminatory 
practice on the other. Although the results in both situations may be equally 
devastating to the rights of the employees involved,54 the distinction ensures 
that the party responsible for the discrimination is the party held liable. A 
union might be passive in the face of employer discrimination or it might 
discriminatorily refuse to represent an employee. The difference is important 
for determining whether the union is liable for the unlawful discrimination. 
The following four hypothetical situations demonstrate this difference. While 
each hypothetical involves the failure of a union to process a grievance, the 
distinction is equally applicable to the failure of a union to challenge at the 
bargaining table a discriminatory employment practice of the employer.

Situation I. The first situation involves the discriminatory refusal of a
union to contest a nondiscriminatory employer action. Suppose an employer 
fires an employee for engaging in a fist fight on company grounds during 
working hours. The employee might argue that the nondiscriminatory 
discharge was an excessive penalty and therefore request that the union 
protest the action and demand reinstatement. If the union fails to act because 
of the employee’s race, religion, sex, color, or national origin, that failure is 
discriminatory and therefore in violation of the Vaca standard.55

Situation II. Suppose instead that invidious racism motivates the
actions of both the employer and the union. If the fist fight involved equally 
culpable black and white employees, it is probably discriminatory if the 
employer discharges only the black.56 It is still discriminatory and a breach of 
the duty of fair representation if the union refrains from defending the 
employee because of his race.

Situation III. In this hypothetical, the union fails to protest the
discriminatory discharge but its failure is not discriminatory. The employer 
fires the black employee but not the white employee and the black demands 
that the union grieve his complaint. Although it may appear that the refusal 
of the union to process the grievance is discriminatory, the union might 
reasonably determine that it cannot produce enough evidence of discrimina
tion to prove that the discharge was not “for cause.” Furthermore, the union 
might not be convinced that employer prejudice caused the discharge or that 
it could be proved to have done so. Finally, the union might simply determine 
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that, because of its limited resources, it cannot pursue this claim.57 Under 
such circumstances the determination is not arbitrary, discriminatory or in 
bad faith, and therefore the union has not breached its duty of fair 
representation.

57. Restrictions imposed by limited resources are especially likely at the collective bargaining table 
where the union can bargain for change in only a few areas at a time.

58. The union is not obligated to take all steps necessary to defend an employee. Woods v. North Am. 
Rockwell Corp., 480 F.2d 644, 647-49 (10th Cir. 1973); see Williams v. General Foods Corp., 492 F.2d 
399, 405 (7th Cir. 1974) (mere failure by union to protect female employees from discriminatory corporate 
policies insufficient to establish breach of union's duty of fair representation). The union might determine 
that pursuing the grievance would be futile and a waste of resources. Even if such a decision were 
negligently made (i.e., the challenge would not have been futile), the union’s failure to act does not breach 
the duty of fair representation. See Great Western Unifreight Sys., 209 N.L.R.B. 446, 448 (1974) (union's 
negligent action or inaction by itself not breach of duty of fair representation).

59. In Emporium Capwell Co. v. Western Addition Community Organization, 420 U.S. 50 (1975). the 
Court recognized that a union may have legitimate reasons for failing to wage a complete battle against 
discriminatory practices of an employer. In that case, certain black employees had been discharged for 
their protest of allegedly discriminatory practices by the employer. Id. at 55-56. The Court upheld the 
lawfulness of the discharge stating that the employees lacked NLRA protection when they sought to 
negotiate with the employer without going through the union. Id. at 71. Most importantly for this Note, 
the Court concluded that “while a union cannot lawfully bargain for the establishment or continuation of 
discriminatory practices, it has a legitimate interest in presenting a united front on this as on other issues." 
Id. at 70.

60. Cf. Glasser v. NLRB, 395 F.2d 401, 406 (2d Cir. 1968) (NLRA not violated unless union directly 
approaches employer for purpose of causing employer to discriminate); NLRB v. Jarka Corp., 198 F.2d 
618, 621 (3d Cir. 1952) (same); see also Williams v. General Foods Corp., 492 F.2d 399, 405 (7th Cir. 1974) 
(mere failure of union to protect employees from employer’s discrimination does not constitute breach of 
union’s duty of fair representation).

Situation IV. In the final situation neither the employer nor the union
discriminates. The employer fires both the white employee and the black 
employee and the union refuses to grieve either discharge. The black 
employee loses the job and receives no help from the union, but without 
evidence of discrimination, arbitrariness, or bad faith the union is not liable.

In both Situation I and Situation II, the union reacted in a discriminatory 
manner. Even though the reaction took the form of inaction, the union 
nonetheless breached its duty of fair representation because it clearly violated 
the “discriminatory failure” prong of the Vaca test. In Situation III and 
Situation IV, the union adduced a valid nondiscriminatory reason for failing 
to defend the employee.58 A difficult policy question arises in the context of 
Situation III: Should the duty of fair representation reach the union’s 
nondiscriminatory failure to protest discriminatory employer treatment of 
employees?59 To answer this question affirmatively would require amending 
the Vaca standard to include an examination of the employer’s activity as 
well. The NLRB and the courts, however, have thus far chosen not to do this. 
An examination of fair representation cases fails to disclose a single case in 
which a court held a union liable for mere passivity in the face of employer 
discrimination.60 Plaintiffs have prevailed only when the union acted or 
refused to act in a manner that was “arbitrary, discriminatory, or in bad 
faith.” The analysis always centers on the union’s decisionmaking process 
rather than on the effect of the employer’s practice.

Limiting the inquiry in fair representation cases to the union’s process— 
that is, was it arbitrary, discriminatory, or in bad faith—rather than 
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extending it to include the employer’s process as well squares with the general 
scheme of the NLRA. The American approach has been to regulate the 
process of labor relations rather than the result. For this reason, the NLRA 
requires that labor and management negotiate “in good faith”61 but does not 
dictate the terms of the agreement62 or even mandate that an accord be 
reached.63 As long as the union proceeds in a reasonable manner, no breach of 
the duty of fair representation exists. Failure to win the battle against 
employer discrimination does not mean that the union action was arbitrary, 
discriminatory, or in bad faith. Even the failure to wage the battle does not 
necessarily violate Vaca.

When unions do breach their duty of fair representation, their liability 
extends only to the consequences of their acts.64 An employee may collect 
damages from a union that arbitrarily failed to protest his discharge. Yet the 
union will not be obligated to compensate for any loss attributable to the 
actual discharge; the union is only liable for the additional damage caused by 
its failure to protest the discharge. The employee must still seek redress from 
the employer if full recovery is desired.65 Similarly, the employer cannot 
relieve itself of liability by asserting a breach of the union’s duty of fair 
representation.66

II. Union Duty Under NLRA and EPA Not to “Cause or 
Attempt to Cause”

The NLRA imposes a second duty on unions relating to employer conduct. 
Section 8(b)(2) makes it an unfair labor practice for a union “to cause or 
attempt to cause an employer to discriminate against an employee in violation

61. 29 U.S.C. § 158(d) (1976). The obligation of the union and the employer to bargain is “to meet at 
reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of 
employment, or the negotiation of an agreement, or any question arising thereunder . . . .” Id.

62. In NLRB v. American Nat'l Ins. Co., 343 U.S. 395 (1952), the Court explained the role of the law in 
labor negotiations when it stated:

The National Labor Relations Act is designed to promote industrial peace by encouraging the 
making of voluntary agreements governing relations between unions and employers. The Act 
does not compel any agreement whatsoever between employees and employers. Nor does the 
Act regulate the substantive terms governing wages, hours and working conditions which are 
incorporated in an agreement. The theory of the Act is that the making of voluntary labor 
agreements is encouraged by protecting employees’ rights to organize for collective bargain
ing and by imposing on labor and management the mutual obligation to bargain collectively.

Id. at 401-02 (footnotes omitted).
63. See id. at 402 (NLRA does not require that agreement be reached); NLRB v. Jones & Laughlin Steel 

Corp., 301 U.S. 1, 45 (1937) (same).
64. See Vaca v. Sipes, 386 U.S. 171, 197 (1967) (courts apportion liability between employer and union 

according to damage caused by fault of each); Waters v. Wisconsin Steel Works of Int’l Harvester Co., 427 
F.2d 476, 491 (7th Cir. 1970) (recovery from union limited to injury flowing solely from its conduct).

65. See Ruzicka v. General Motors Corp., 523 F.2d 306, 312 (6th Cir. 1975) (employer and union not 
jointly liable for all damages; each liable only for damages caused by its own action); De Arroyo v. 
Sindicato De Trabajadores Packinghouse, AFL-CIO, 425 F.2d 281, 289 (1st Cir. 1970) (each party liable 
only for damage flowing from its own action).

66. Cf. Northwest Airlines, Inc. v. TWUA, 606 F.2d 1350, 1353-56 (D.C. Cir. 1979) (employer cannot 
seek contribution from union in Equal Pay Act case).
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of subsection [8(a)(3)].”67 Thus, before liability can be assessed against the 
union, a court must find that the union caused or attempted to cause the 
discrimination. In the words of the Second Circuit, “in order for union 
conduct to violate Section 8(b)(2). . . there must be some direct approach to 
the employer, or some conduct aimed at him.”68 A passive or inactive union 
cannot violate section 8(b)(2) because the section requires that some act of the 
union cause the employer to discriminate against an employee.69 Likewise, at 
least one court has construed the “cause or attempt to cause” standard in the 
Equal Pay Act (EPA)70 to require affirmative action by the union.71

III. CREATING A UNION DUTY UNDER TITLE VII

The national labor policy embodies the principles of nondiscrimination as a 
matter of the highest priority.72 Some courts have therefore suggested that the 
interplay between the NLRA obligation to act fairly and the title VII policy of 
eliminating employment discrimination creates an affirmative union duty to 
combat employer discrimination.73 Frequently, title VII union liability is 
derived from the NLRA duty of fair representation without a specific 
statutory reference to the Civil Rights Act.74

67. 29 U.S.C. § 158(b)(2) (1976). Subsection 8(a)(3) makes it an unfair labor practice for an employer to 
discriminate against an employee “to encourage or discourage membership in any labor organization." Id. 
§ 158(a)(3).

68. Glasser v. NLRB, 395 F.2d 401, 406 (2d Cir. 1968).
69. NLRB v. Jarka Corp., 198 F.2d 618, 621 (3d Cir. 1952).
70. 29 U.S.C. § 206(d)(2) (1976).
71. See Murphy v. Miller Brewing Co., 307 F. Supp. 829, 839 (E.D. Wis. 1969) (on its face, Equal Pay 

Act requires some sort of affirmative action by union involved), aff d on other grounds sub nom. Hodgson 
v. Miller Brewing Co., 457 F.2d 221 (7th Cir. 1972).

72. Emporium Capwell Co. v. Western Addition Community Organization, 420 U.S. 50, 66 (1975); 
accord. Alexander v. Gardner-Denver Co., 415 U.S. 36, 47(1974).

73. See, e.g., Gray v. Greyhound Lines, East, 545 F.2d 169, 174 n.15 (D.C. Cir. 1976) (union may be 
held responsible for employer’s discriminatory practices if union has not taken affirmative action against 
those practices); EEOC v. Detroit Edison Co., 515 F.2d 301, 314 (6th Cir. 1975) (union must assert rights 
of minority members in collective bargaining and cannot passively accept practices that discriminate 
against them; acquiescence sufficient to subject union to liability under title VII), vacated and remanded. 
431 U.S. 951 (1977) (remanded for consideration in light of Teamsters); Macklin v. Spector Freight Sys., 
Inc., 478 F.2d 979, 989 (D.C. Cir. 1973) (union’s performance is subject to title VII liability because local 
breached duty of fair representation).

74. See Causey v. Ford Motor Co., 516 F.2d 416, 425 n.12 (5th Cir. 1975) (fair representation duty 
under NLRA overlaps title VII protection; under both statutes plaintiff must prove that union has 
operated arbitrarily, discriminatorily, or in bad faith); Woods v. North Am. Rockwell Corp., 480 F.2d 644, 
645, 648 (10th Cir. 1973) (title VII duty of fair representation must be measured by standard of whether 
union operated arbitrarily, discriminatorily,or in bad faith); Macklin v. Spector Freight Sys., Inc., 478 F.2d 
979, 989 (D.C. Cir. 1973) (breach of local's duty of fair representation subjects union to title VII liability).

In Macklin, the District of Columbia Circuit Court of Appeals applied the duty of fair representation 
approach in a title VII case concerning a union's collective bargaining function. 478 F.2d at 989. Judge 
Skelly Wright, writing for the court, opined that when a union fails to avoid the discriminatory result 
condemned in Steele v. Louisville & Nashville R.R. Co., 323 U.S. 192 (1944), “it would undermine Title 
VII’s attempt to impose responsibility on both unions and employers to hold that union passivity . . . 
cannot constitute a violation of the Act." 472 F.2d at 989. The court thus found an affirmative union duty 
under title VII by referring to the NLRA and RLA duties of fair representation. Id. The discrimination in 
Steele, however, had nothing to do with a passive or weak-kneed union. Steele outlawed intentional acts of 
discrimination by the union, 323 U.S. at 203, but did not suggest that the union had an affirmative duty to



970 The Georgetown Law Journal [Vol. 68:959

Three premises underlie the view that title VII should contain a duty for 
unions parallel to the duty of fair representation under the NLRA. First, 
Congress modeled much of title VII on the NLRA.* 75 Because the NLRA 
contains a duty of fair representation, it might seem reasonable to assume that 
the similarly worded title VII does so as well.76 Second, because the NLRA 
duty requires that a union act fairly toward all minority employees,77 a 
union’s toleration of invidious discrimination against some of its members 
might be viewed as violating title VII’s objective of eliminating employment 
discrimination.78 79 Thus, the nondiscrimination priniciple of title VII coupled 
with the NLRA duty to act fairly has led one circuit to conclude that “Title 
VII requires that . . . union[s] . . . represent and protect the best interests of 
minority employees.”74 Third is the notion that title VII should serve as a 
“spur or catalyst which causes employers and unions to self-examine and to 
self-evaluate their employment practices and to endeavor to eliminate, so far 
as possible, the last vestiges of an unfortunate and ignominious page in this 
country’s history.”80 According to this view, title VII should spur unions 
actively to use their NLRA power as bargaining representatives to force an 
end to discrimination at the job site.81

ferret out and combat employer discrimination. It is one thing to say that a union may not bargain for a 
discriminatory provision, but quite another to hold that it must therefore demand an end to employer 
discrimination. Nonetheless, arguing that “tacit union acquiescence . . . effectively produces the same end 
result that was condemned in Steele," the Macklin court found an “affirmative union obligation under Title 
VII.” 478 F.2d at 989.

75. See Franks v. Bowman Transp. Co., 424 U.S. 747, 769, 774-75 & n.34 (1976) (NLRA used as 
remedial model for title VII).

76. See notes 94-111 infra and accompanying text, (discussing problems of inferring title VII duty from 
NLRA duty of fair representation).

77. Vaca v. Sipes, 386 U.S. 171, 190 (1967).
78. Cf. Macklin v. Spector Freight Sys., Inc., 478 F.2d 979, 989 (D.C. Cir. 1973) (union passivity in face 

of employer discrimination produces same result condemned by duty of fair representation).
79. Robinson v. Lorillard, 444 F.2d 791, 799 (4th Cir ), cert, dismissed, 404 U.S. 1006 (1971); accord, 

Gray v. Greyhound Lines, East, 545 F.2d 169, 174 n.15 (D.C. Cir. 1976) (union may be held liable for 
failure to take affirmative action to protect minority employees).

Ironically, although courts cite Lorillard as a case supporting the creation of an affirmative duty for 
unions, see Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 447 (D.C. Cir. 1976) (citing Lorillard); 
Macklin v. Spector Freight Sys., Inc., 478 F.2d 979, 989, n.17 (D.C. Cir. 1973) (same), it actually involved 
the question of an employer’s affirmative duty to fight discrimination demanded by the union. 444 F.2d at 
799. The court did not confront the issue of a passive union. See notes 116-29 infra and accompanying text 
(discussing Lorillard).

80. United States v. N.L. Indus., 479 F.2d 354, 379 (8th Cir. 1973), quoted approvingly in Albemarle 
Paper Co. v. Moody, 422 U.S. 405, 417-18(1975).

In neither case did the court address the issue of liability or scope of union duty. Each was elaborating 
on the propriety of imposing back pay relief. Albemarle Paper Co. v. Moody, 422 U.S. 405, 413-23; United 
States v. N.L. Industries, 479 F.2d 354, 378-80. Although title VII may prohibit unintentional 
discrimination, Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971), the issue in both cases was whether 
back pay should be awarded in the absence of a specific intent by the defendants to discriminate. 422 U.S. 
at 422-23; 479 F.2d at 378-79. The characterization of title VII as a spur toward the elimination of unlawful 
practices emphasized that employers and unions will be held liable for their unintentional discrimination. 
Title VII did not create a form of vicarious liability for another's discrimination but sought to ensure that 
each participant would end its own discriminatory practices. See Development in the Law-Employment 
Discrimination and Title VII of the Civil Rights Act of 1964, 84 Harv. L. Rev. 1109, 1163. 1243 (1971) 
(back pay remedy has deterrent effect on employers and unions).

81. Albermarle Paper Co. v. Moody, 422 U.S. 405, 417-18 (1975). It is doubtful that the Supreme Court 
intended such a sweeping reading of the quote because the Eighth Circuit’s language called for self
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The propriety of imposing liability on unions in cases resembling Situation 
III82 83 must be evaluated in light of three factors that tend to distinguish the 
title VII duty from the NLRA duty. First, the duty described by many courts 
has little support in the language of title VII.81 Moreover, the justifications 
raised in support of the creation of a duty in the NLRA context do not 
warrant the incorporation of this special duty into title VII.84 Last, the title 
VII duty, as it has evolved in certain circuits, appears to involve requirements 
that transcend the NLRA duty of fair representation.85

examination and self-evaluation. It did not call for the examination or evaluation of the practices of some 
other party.

82. See text accompanying note 57 supra (explaining Situation III).
83. See notes 87-96 infra (comparing language of title VII and NLRA).
84. See notes 94-111 infra and accompanying text.
85. Some circuits contend that the title VII duty is an affirmative duty to fight employer discrimination. 

See note 73 supra and accompanying text (citing cases). This duty is far heavier than the NLRA duty, 
which only requires that the union not discriminate. Vaca v. Sipes, 386 U.S. 179, 190 (1967). As will be 
shown, the language implying this broad title VII duty far exceeds the duty which is actually imposed. See 
notes 152-82 infra and accompanying text. Thus, although courts speak of a sweeping title VII duty, they 
have not yet enforced one.

86. 42 U.S.C. § 2000e-2(a),(b),(c) & (d) (1976).
87. 401 U.S. at 432. In Griggs the employer required a high school diploma or the passing of a 

standardized general intelligence test as a condition of employment for or transfer to jobs in the plant. Id. at 
427-28. The Court held that because this test and diploma requirement had the effect of discriminating 
against blacks, it violated title VII. Id. at 436. The company’s lack of discriminatory intent did not save the 
practice: “Under the Act, practices, procedures, or tests neutral on their face, and even neutral in terms of 
intent, cannot be maintained if they operate to ‘freeze’ the status quo of prior discriminatory employment 
practices." Id. at 430.

88. Id. at 432.
89. Under Griggs a neutral intent does not excuse a discriminatory effect. Id. Proof of a discriminatory 

intent, does, however, help establish a prima facie violation under the “disparate treatment" test of 
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-06 (1973). See note 15 supra (discussing disparate 
treatment test). Such proof is not always required because the mere fact of disparate treatment raises an 
inference of discrimination which the defendant must dispel if liability is to be avoided. Furnco Constr. 
Corp. v. Waters, 438 U.S. 567, 577 (1978).

90. See Emporium Capwell Co. v. Western Addition Community Organization, 420 U.S. 50, 77 (1975) 
(Douglas, J. dissenting), (inertia of weak-kneed, docile union leadership can be as devastating to cause of 
racial equality as aggressive subversion); Macklin v. Spector Freight Sys., Inc., 478 F.2d 979, 989 (D.C. 
Cir. 1973) (failure to consider union passivity as violation of title VII would undermine statute’s policy)

91. 42 U.S.C. § 2000e-2(c)(3) (1976); see note 7 supra (setting forth text of statute).

The language of title VII evinces a strong policy of eliminating discrimina
tion by assessing liability against the discriminating party.86 In Griggs v. Duke 
Power Co. the Supreme Court determined that an employer is liable for the 
discriminatory effects of its employment practices, regardless of motive.87 
Griggs categorically established the rule that title VII amounts to an “effects” 
statute,88 deeming the defendant’s intent relevant but not dispositive.89 If an 
employer may be held liable for the effects of its policies, then perhaps a union 
should be held liable for the effects of its policy of inaction. Union 
acquiescence in the face of employer discrimination has the effect of 
prolonging the discriminatory treatment.90 Under this theoretical extension of 
Griggs, the union would be vicariously liable for employer discrimination. 
The flaw in this analysis, however, is its failure to consider the problem of 
causation. Under title VII, liability can be assigned to a union only if it has 
caused or attempted to cause the discriminatory effect.91 That a particular 
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effect followed a certain policy does not necessarily indicate that the policy 
caused the effect.

If title VII creates an affirmative duty for unions to combat or at least 
protest employer discrimination, the duty must derive from the “cause or 
attempt to cause” prohibition.92 This provision constitutes the only title VII 
connection between employer discrimination and union liability. The prob
lem, of course, is that title VII on its face simply proscribes certain forms of 
union activity.93 Nowhere does it explicitly direct that the union must take 
any affirmative action. A statute providing that a union may not “cause or 
attempt to cause” an employer to discriminate does not therefore require that 
the union must cause or attempt to cause the employer to stop discriminating. 
Yet precisely this conclusion is necessary to impose an affirmative duty upon 
unions.

92. 42 U.S.C. § 2OOOe-2(c)(3) (1976).
93. 42 U.S.C. § 2000e-2(c) (1976).
94. See 42 U.S.C. § 2OOOe-2(c)(3) (1976) (“cause or attempt to cause" language of title VII); 29 U.S.C. 

§ 158 (b)(2) (1976) (“cause or attempt to cause” language of NLRA).
95. See Ford Motor Co. v. Huffman, 345 U.S. 330, 337-38 (1953) (NLRA obligation to represent all 

members of appropriate unit requires union to make honest effort to serve interests of all members without 
hostility to any); Wallace Corp. v. NLRB, 323 U.S. 248, 255 (1944) (as exclusive representative under 
NLRA, union charged with responsibility of representing members’ interests fairly and impartially); Steele 
v. Louisville & N. R.R. Co., 323 U.S. 192, 203 (1944) (statutory power to represent craft under Railway 
Labor Act established union duty to protect equally interests of all members).

96. 29 U.S.C. § 159(a) (1976).
97. Id.
98. See Vaca v. Sipes, 386 U.S. 171, 182 (1967) (as exclusive bargaining agent, union not free to exercise 

power arbitrarily or discriminatorily).
99. See Chemical & Alkali Workers Local 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157, 181 n.20 (1971) 

(union has no duty of fair representation toward nonmembers of bargaining unit).
100. R. Gorman, Basic Text on Labor Law Unionization and Collective Bargaining 706 

(1st ed. 1976).
101. Airline Stewards & Stewardesses Local 550 v. American Airlines, Inc., 490 F.2d 636, 641 (7th Cir. 

1973).

Because the “cause or attempt to cause” prohibition of title VII derives 
from section 8(b)(2) of the NLRA,94 it might appear logical to derive a union 
duty under title VII from the affirmative duty of fair representation under the 
NLRA. The NLRA duty of fair representation, however, does not arise from 
section 8(b)(2). The cases establishing the union duty of fair representation 
have explained that it arises instead from the unique status that unions enjoy 
as the exclusive bargaining representative for a unit.95 Under the NLRA, that 
status is established under section 9(a).96

The justification for creating the duty of fair representation in the NLRA 
context has no basis in the title VII scheme. Because federal labor statutes 
grant unions the sole voice for workers within a bargaining unit,97 that voice 
must be used in an equitable and responsible manner.98 But when the union 
does not stand as the exclusive representative, the duty of fair representation 
does not attach.99 In the words of Professor Gorman, “since the duty is 
derived from the union’s power as exclusive representative in bargaining and 
grievance-processing, it is only in those activities that the duty of fair 
representation applies.”100

Labor organizations do not occupy an exclusive position with regard to the 
rights embodied in title VII.101 An employee victimized by employment 
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discrimination can seek assistance from the Equal Employment Opportunity 
Commission (EEOC) or through a private title VII lawsuit.102 No union 
involvement is required, and individuals are not bound to the contract 
procedure that the union adopts to resolve title VII disputes.103 Furthermore, 
employees are not even bound to the title VII lawsuit filed in their behalf by 
their union.104 Under the NLRA, however, individual employees must accept 
the whole of the agreement adopted by the union.105

The Supreme Court’s decision in Emporium Capwell Co. v. Western 
Addition Community Organization106 exemplifies the distinction between the 
union-employee relationship in the NLRA and title VII contexts. Emporium 
held that employees lose statutory protection under the NLRA when they 
circumvent the union and attempt to bargain directly with the employer over 
alleged discriminatory practices.107 Writing for the majority, Justice Marshall 
reasoned that unions must present a united front in collective bargaining if 
their representation is to be effective.108 Justice Marshall reached this result 
without addressing the fear that employees would become prisoners of the 
union109 because alternatives remained available to vindicate their right to be 
free of discrimination.110 If the contract established an unlawful employment 
practice in violation of the Civil Rights Act, title VII provided the means for 
employee attack.111 Emporium Capwell thus demonstrates that although the 
union is the exclusive repository of power for bargaining over the terms and

102. 42 U.S.C. §§ 2OOOe-5(a) &-5(f) (1976); Alexander v. Gardner-Denver Co., 415 U.S. 36, 44-45 
(1974).

103. Id. at 48. Moreover, an employee does not bind himself to union representation in a title VII matter 
even if he initially chooses to vindicate his rights by invoking the grievance procedure contained in a union 
contract. Id. at 49, 52. The failure of the union to alleviate employment discrimination, therefore, does not 
preclude an individual from seeking relief through EEOC conciliation or private legal action. Id. at 54.

104. See Airline Stewards & Stewardesses Local 550 v. American Airlines, Inc., 490 F.2d 636, 642-43 
(7th Cir. 1973) (district court must offer members of class of employees opportunity to exclude themselves 
from union’s title VII suit).

105. See Malone v. United States Postal Serv., 526 F.2d 1099, 1107-08 (6th Cir. 1975) (employee must 
rely on union to exhaust his contractural remedies). The labor organization selected by the majority of 
employees is the exclusive representative for all members of the bargaining unit. 29 U.S.C. § 159(a) (1976). 
The employer is required to negotiate with the designated union and is not permitted to negotiate with any 
other organization. Medo Photo Supply Co. v. NLRB, 321 U.S. 678, 683-85(1944).

Although Congress grafted many substantive NLRA provisions onto the Civil Rights Act, it 
consciously chose not to adopt the NLRA procedural mechanisms. Sherman, Union's Duty of Fair 
Representation and the Civil Rights Act of 1964, 49 Minn. L. Rev. 771, 799-803, 815-819 (1965). Thus, the 
NLRB has the sole power to bring all complaints for violations of the NLRA, 29 U.S.C. § 160 (b) (1976), 
but the EEOC has only limited and nonexclusive power. 42 U.S.C. §§ 2OOOe-5(b), 2000e-5(f)( 1) (1976). 
Congress saw private lawsuits as the proper vehicle for enforcing title VII rights. See Berg, Equal 
Employment Opportunity Under the Civil Rights Act of 1964, 31 Brooklyn L. Rev. 62, 67 (1964) 
(employment provisions reflect philosophy of title VII that employment discrimination is private rather 
than public wrong).

106. 420 U.S. 50 (1975).
107. Id. at 72.
108. Id. at 70. “(Wjhile a union cannot lawfully bargain for the establishment or continuation of 

discriminatory practices, see Steele . . . , it has a legitimate interest in presenting a united front on this as 
on other issues and in not seeing its strength dissipated and its stature denigrated by subgroups within the 
unit separately pursuing what they see as separate interests.” Id.

109. In dissent, Mr. Justice Douglas argued that the “Court’s opinion makes these Union members— 
and others similarly situated—prisoners of the Union.” Id. at 74 (Douglas, J , dissenting).

110. Id. at 70 (opinion of the court).
111. Id. at 70, 73.
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conditions of employment under the NLRA, it does not have the sole 
responsibility for protecting the rights secured by title VII.

Because the NLRA vests the union with exclusive authority to bargain 
with the employer, the union must do so in a manner that is not arbitrary, 
discriminatory, or in bad faith.112 Title VII, on the other hand, does not vest 
the union with the exclusive authority to protect employees’ title VII rights. 
Thus, the basis for creating a union duty under title VII similar to that which 
exists under the NLRA is lacking. It would therefore be inappropriate to 
require more of the union when it acts in its nonexclusive and nonbinding 
capacity under title VII than is required when it does act in an exclusive 
and binding capacity under the NLRA.

112. See notes 45-53 supra and accompanying text (discussing Vaca standard).
113. See Donnell v. General Motors Corp., 576 F.2d 1292, 1300 (8th Cir. 1978) (union's role in ratifying 

collective bargaining agreement resulting in discriminatory practice could be enough to compel finding of 
union liability); Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364, 1381 (5th Cir. 1974) (union 
should be held liable for natural consequences of discrimination that result from collective bargaining 
agreement).

114. Donnell v. General Motors Corp., 576 F 2d at 1300; Johnson v. Goodyear Tire & Rubber Co., 491 
F.2d at 1381.

115. See Parson v. Kaiser Aluminum & Chem. Corp., 575 F.2d 1374, 1389 (5th Cir. 1978) (union and 
employer jointly liable for discrimination caused by provisions of collective bargaining agreement), cerl. 
denied. 401 U.S. 968(1979); United States v. United States Steel Corp., 520 F.2d 1043, 1059 (5th Cir. 1975) 
(union and employer both liable under title VII), cert, denied, 429 U.S. 817 (1976).

116. 444 F.2d 791 (4th Cir.), cert, dismissed. 404 U.S. 1006 (1971).
117. Id. at 799.
118. Id. at 794.
119. Id.
120. Id.
121. Id. at 795-96.

IV. STANDARDS OF UNION LIABILITY

The Party to a Contract Test. Some courts have stated that labor
organizations should be held liable for any discrimination that is the natural 
consequence of a collective bargaining agreement.113 Under this view, a union 
bears responsibility for the results of any contract it signs.114 If the unlawful 
employment practice finds authorization in a union-employer contract, the 
title VII plaintiff would be entitled to recovery from either the employer or 
the union.115 116 This theory derives from Robinson v. Lorillard Corp.,Ub in which 
the Fourth Circuit said that “if a discriminatory contract provision is acceded 
to the bargainee as well as the bargainor will be held liable.”117

Although Lorillard appears to approve a form of per se liability for unions 
that sign discriminatory employment contracts, the context of the decision 
suggests that the Fourth Circuit never intended such an absolute rule. 
Lorillard employees received seniority based on their tenure in a particular 
department.118 An employee transferring from one department to another 
forfeited all seniority and began in the new department as a new hire.11'’ Prior 
to 1962, blacks were traditionally hired only into the less desirable depart
ments,120 and the loss of seniority upon transfer kept senior blacks from 
leaving these lower paying positions.121 Thus, the seniority system served to 
perpetuate the effects of prior discriminatory hiring practices. During the 
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1968 contract negotiations, Lorillard proposed a modification of the seniority 
arrangement but the union rejected it.122 The court of appeals held that this 
discriminatory seniority system violated title VII.123

122. Robinson v. Lorillard Corp., 319 F. Supp. 835, 839 (M.D.N.C. 1970).
123. 444 F.2d at 795. But see International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977) 

(routine application of bona fide seniority system not unlawful under § 703(h) of title VII merely because it 
may perpetuate pre-Act discrimination).

124. Lorillard. 444 F.2d at 799.
125. Id. at 796.
126. 401 U.S. 424, 431 (1971).
127. 444 F.2d at 799.
128. Griggs. 401 U.S. at 431.
129. See notes 16-23 supra and accompanying text (discussing unique contractual relationship between 

unions and employers).
130. Griggs, 401 U.S. at 431.
131. 491 F.2d 1364 (5th Cir. 1974).
132. Id. at 1381. The Court said: “Common sense demands that a union be held to the natural 

consequences of its labors in negotiating a collective bargaining agreement." Id.
133. Id. at 1381-82.
134. Id. at 1381.
135. Id. at 1381-82 & n.57.

As a defense to the title VII action filed by black employees, Lorillard 
claimed that the seniority system was incorporated into the contract only 
because of union pressure and that it was forced to accept the provision to 
avoid a long and costly strike.124 The employer thus raised the defense of 
“business necessity,”125 which was defined by the Supreme Court in Griggs v. 
Duke Power Co. to be “an employment practice . . . shown to be related to 
job performance.”126 The Lorillard court held that an employer’s desire to 
avoid a union strike does not satisfy the business necessity defense.127 The 
court did not consider whether the mere act of acceding to a contract 
establishes prima facie liability; the focus was on the defense, not the initial 
liability. The issue of a defense, however, does not arise until after prima facie 
liability has been established.128 This distinction is important when the 
analysis shifts to the union. Employers implement the employment condi
tions, even if they are dictated by a collective bargaining agreement.129 Thus, 
the liability of the employer is established by proof of discriminatory effect,130 
and the employer’s only defense depends upon the existence of a valid 
business necessity. On the other hand, a union does not implement employ
ment practices. Thus, it cannot be said that a union violates title VII simply 
because an employment practice discriminates against some union members.

Lorillard does not create a new form of liability, but subsequent courts 
have mistakenly used it as support for the proposition that unions should be 
held liable for any discrimination connected with the provisions of a collective 
bargaining agreement. Relying on Lorillard, the Fifth Circuit in Johnson v. 
Goodyear Tire & Rubber Co.131 purported to apply a per se rule of liability.132 
After holding the employer liable because of its discriminatory educational 
requirements, applicant tests, and seniority system, the court of appeals 
addressed the district court’s assessment of back pay against the union.133 The 
district court based the union’s liability “on the fact that [the union was] a 
party to the collective bargaining agreement which contained the [discrimina
tory] provisions.”134 Relying upon language from Lorillard,135 the Fifth 
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Circuit stated that “it would be difficult to fasten liability on one party to the 
labor contract which was a substantial cause of the discriminatory employ
ment practices and grant total immunity from such liability to the other 
party.”136

136. Id. at 1381.
137. Id.
138. 42 U.S.C. § 2OOOe-2(c)(3) (1976).
139. 491 F.2d at 1381.
140. Id.
141. Id. at 1369.
142. Id. at 1382.
143. Id. at 1381.
144. Id.

The statement in Johnson reveals an important assumption underlying 
automatic union liability for the discriminatory provisions of a contract. The 
court described the labor contract as “a substantial cause of the discriminato
ry employment practices.”137 Title VII assigns liability to unions that “cause 
or attempt to cause” an employer to discriminate.138 Characterizing a 
contract as a substantial cause of the discrimination permits a court to 
conclude that the “cause or attempt to cause” requirement is satisfied. This 
approach deems a union the cause of any discrimination resulting from a 
contract. In practice, however, a labor contract does not independently cause 
any employment practices. The written agreement is simply a manifestation 
of the terms and conditions that an employer will enforce and a union will 
accept. Culpability for the practice should rest on the party or parties that 
caused its inclusion in the agreement.

Four facts suggest that the Johnson court did not intend a per se rule of 
liability for a union that is a party to a contract embodying a discriminatory 
practice. First, the court rejected the union’s claim that it was a “passive 
observer.”139 With more than a bit of irony, the court said that “the union 
deserves more credit for the misdeeds” than it claimed.140 The asserted 
posture of the union as a helpless negotiator lacked credibility because it had 
not simply accepted the discriminatory practice but had actively fought 
attempts by the employer to correct those practices.141 In fact, the union 
secured an injunction against any change in the discriminatory departmental 
seniority system.142

Second, the district court ordered the union to pay back wages only from 
the date that the injunction was granted—that is, from the date that the union 
invoked the contract in the face of the employer’s willingness to abandon the 
discriminatory practice—rather than from the effective date of the labor 
contract.143 Under a strict party to the contract test, the union would be liable 
for all discrimination from the date that the contract became effective. Thus, 
any gratuitous statements by the court of appeals concerning liability for the 
signing of a contract amounts, at most, to broad dicta.

Third, the court of appeals noted that its analysis was “guided by the facts 
of this case.”144 This statement suggests that a truly passive union or a union 
that tried to avoid inclusion of a discriminatory contractual provision might 
not be held responsible for any resulting discrimination. That the court 
justified its holding by shattering the union’s facade of passivity indicates that 
the court might not ascribe responsibility to unions for contractual provisions 
not shaped by them.



1980] Unions’ Title VII Liability 977

Last, the court held that the contract “caused” the unlawful discrimina
tion.145 A literal interpretation of the court’s holding would indicate that 
without the contract the black employees would not have been subjected to 
the discrimination; the role of the union was a “but for” cause of the unlawful 
practice. Only in this way can the union be said to have caused the 
discrimination. Yet such an interpretation does not always require that 
unions be held liable for any discrimination that appears to result from a 
contract. For example, if the employer would have enforced the practice in 
the absence of a contract, then the agreement could not be labeled a cause of 
the discrimination. Thus, it is the collective bargaining process rather than the 
collective bargaining agreement that should be examined to determine the 
“cause” of the unlawful practice.

145. Id. at 1381-82.
146. See EEOC v. Detroit Edison Co., 515 F.2d 301, 314 (6th Cir. 1975) (acquiescence in departmental 

seniority system producing discrimination sufficient to subject union to liability under title VII), vacated, 
431 U.S. 951 (1977); Cox v. Allied Chem. Corp., 382 F. Supp. 309, 322 (M.D. La. 1974) (same), modified 
on other grounds, 538 F.2d 1094 (5th Cir. 1976), cert, denied sub nom. Allied Chem. Corp. v. White, 434 
U.S. 1051 (1977).

147. Myers v. Gilman Paper Corp., 392 F. Supp. 413, 423 (S.D. Ga. 1975), modified, 544 F.2d 837 (5th 
Cir.), cert, dismissed, 434 U.S. 801 (1977), vacated in part and remanded. 556 F.2d 758 (5th Cir. 1977) (per 
curiam) (district court directed to reconsider in light of Teamsters).

148. 544 F 2d 837 (5th Cir. 1977). In addition, Judge Morgan served on the panel in both cases. Thus, a 
majority of each panel was identical.

149. Id. at 860; see notes 188-92 infra and accompanying text (discussing Myers).
150. In fact, the Fifth Circuit has held that the question of union liability is separate from the question of 

whether the contractual practice violates title VII. James v. Stockham Valves & Fittings Co., 559 F.2d 310, 
353 (5th Cir.) (district court directed to determine first whether seniority system bona fide and then 
consider whether union’s role in ratifying contract sufficient to subject it to liability), cert, denied, 434 U.S. 
1034 (1977).

151. Donnell v. General Motors Corp., 576 F.2d 1292, 1300 (8th Cir. 1978) (“a union’s role in ratifying 
a discriminatory practice could be enough to compel a finding of union liability”); Parson v. Kaiser 

In Johnson the Fifth Circuit used language that if taken out of context 
might seem to imply a strict party to the contract test, but the case actually 
held the union liable only for discrimination which resulted directly from 
union pressure. Nevertheless, other courts have viewed Johnson as holding 
that union liability results from any discrimination caused by a labor 
contract.146 For example, a district court in the Fifth Circuit interpreted 
Johnson as establishing a strict party to the contract test and held that the 
“primary basis of the Unions’ liability is their joining with the Company in 
the collective bargaining agreements.”147 The court of appeals, however, 
modified the decision in an opinion by Judge Gewin, the author of the 
Johnson opinion.148 The Fifth Circuit directed the district court to apply a 
rule that permits unions to avoid liability if they establish that they did not 
cause the inclusion of the discriminatory provision in the contract.149

The cases which appear to support a view that unions should be held liable 
for the discriminatory natural consequences of contractual provisions ac
tually state a far less draconian test. Although Johnson and Lorillard both 
contain broad language, upon closer analysis they fail to support an absolute 
party to the contract test.150 These courts, as well as others, expound the title 
VII principle of ending discrimination and for that reason appear to support 
the party to the contract test.151 Yet such a standard finds no basis in the 
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statute, which requires a finding that the union caused the discrimination. 
Although these courts have hypothesized a party to the contract test, they 
have not actually adopted such a standard. More importantly, they have 
never applied one.

Affirmative Duty not to Acquiesce. If the title VII liability of a union
does not stem from its role as a party to a collective bargaining agreement, 
then it would follow that unions should be able to avoid liability by refusing to 
sign the contract. The Court of Appeals for the District of Columbia rejected 
this conclusion, however, in Macklin v. Spector Freight Systems, Inc.152 The 
court declared that a “union’s duty . . . must certainly be broader than 
simply refusing to sign overtly discriminatory agreements.”153 This case 
requires special consideration because it states that “tacit union acquiescence 
in an employer’s discriminatory practices” violates title VII.154 Although the 
“cause or attempt to cause” provision of title VII appears to proscribe only 
affirmative acts of a union tending to cause discrimination, the District of 
Columbia Circuit in Macklin interpreted title VII to impose an affirmative 
obligation on a union not to acquiesce in an employer’s discrimination.155

Aluminum & Chem. Corp., 575 F.2d 1374, 1389 (5th Cir. 1978) (“a union is jointly liable with the 
employer for discrimination caused in whole or in part by the provisions of a collective bargaining 
agreement"); Guerra v. Manchester Terminal Corp., 498 F.2d 641, 655-56 (5th Cir. 1974) ("a union’s role 
as a party to a collective bargaining agreement can be legally sufficient to impose back pay liability on the 
union if the agreement violates Title VII”; union operated discriminatory hiring hall system that gave 
unlawful preference to United States citizens over aliens); United States v. United States Steel Corp., 371 F. 
Supp 1045 (N.I). Ala. 1973) (union held liable for its role as party to collective bargaining agreement that 
perpetuated discriminatory seniority system), modified. 520 F.2d 1043 (5th Cir. 1975), cert, denied, 429 
U.S. 817 (1976); United States v. Central Motor Lines, Inc., 338 F. Supp 532, 559 (W.D.N.C. 1971) 
(unions violated title VII by making and enforcing collective bargaining agreement that provided for 
discriminatory classifications and departmental seniority system).

152. 478 F.2d 979, 989 (D.C. Cir. 1973).
153. Id.
154. Id.
155. Id.
156. 323 U.S. 192 (1944).
157. 478 F.2d at 989. In a footnote, the court noted that title VII "imposes this obligation as well." Id. at 

989 n.17.
158. Id. at 989. The court reasoned that "tacit union acquiescence . . . effectively produces the same 

end result that was condemned in Steele." Id.
159. For a discussion of Vaca, see notes 45-53 supra and accompanying text.
160. The court in Macklin inappropriately attempted to equate the NLRA duty of fair representation

In Macklin, the court began its analysis by noting that according to Steele 
v. Louisville & Nashville Railroad Co.,156 when negotiating and administering 
a collective bargaining agreement, “a union is obliged to protect all those it 
represents and may not consent to provisions or take positions that discrimi
nate on racial grounds.”157 The court then assumed that if a union cannot 
itself discriminate, it must have a duty to protect its members against 
invidious treatment by the employer as well.158 This assumption creates a 
novel duty for the union. The duty outlined by the Supreme Court in Steele 
and Vaca could be discharged if the union did not act in a manner that was 
arbitrary, discriminatory, or in bad faith.159 The Macklin court, however, 
turned unions’ traditional duty not to discriminate into a completely new 
duty to protect against discrimination.160
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In relying on Steele to conclude that a union has a duty to negotiate 
actively for nondiscriminatory treatment of its members, the District of 
Columbia Circuit ignored two crucial distinctions. First, Steele and its 
progeny were concerned with the process of representation. These cases 
predicated union liability upon a finding of impermissible process, not simply 
undesirable results.161 Second, although union acquiescence may produce the 
same result as that condemned in Steele, the issue is not whether the result 
should be corrected and relief awarded. Rather, the issue is whether that relief 
should be levied against the union as well as the employer.

with title VII's goal of eliminating discrimination. See notes 94-111 supra and accompanying text (NLRA 
basis for duty of fair representation does not exist in title VII). As a result, the court created an affirmative 
duty exceeding that existing under either statutory scheme. The NLRA requires only that a union not act 
in a manner that is “arbitrary, discriminatory, or in bad faith." Vaca v. Sipes, 286 U.S. 171, 190 (1967). The 
Macklin affirmative duty is much broader because it requires the union to stop a recalcitrant employer 

f from discriminating against its employees.
161. See Williams v. General Foods Corp., 492 F.2d 399, 405 (7th Cir. 1974) (mere failure of unions to 

protect employees from discriminatory employer practices does not constitute breach of duty of fair 
representation; discriminatory conduct by union must be proved); Local 12, United Rubber Workers v. 
NLRB, 368 F.2d 12, 19 (5th Cir. 1966) (because record shows that grievance would have been processed to 
arbitration “but for arbitrary and discriminatory reasons,” refusal to process grievance violates duty of fair 
representation).

162. 478 F.2d at 989.
163. 42 U.S.C. § 2OOOe-5(a) &-5(f).
164. 478 F.2d at 989 (quoting Local 12, United Rubber Workers v. NLRB, 368 F.2d 12, 24-25 (5th Cir. 

1966), cert, denied, 389 U.S. 837 (1967)). In Local 12 the Fifth Circuit upheld an NLRB order requiring the 
union to process a grievance of black employees and to propose an end to discriminatory practices. Id. at 
24-25. This extreme order came only after the Board found that the union had caused or attempted to cause 
the employer to discriminate against the blacks. Id. at 19. In Macklin, however, the court seemed to 
suggest that this obligation would exist even if the union had not caused the discrimination. 478 F.2d at 
988-90.

165. Id. at 989.

Macklin nevertheless concluded that obligating unions to negotiate actively 
for nondiscriminatory treatment is preferable to “forcing the individual 
member to the recourse of time-consuming litigation against the em
ployer.”162 Whatever the merits might be of such an obligation, Congress did 
not make that choice when it enacted title VII. Instead, the statute explicitly 
provides for EEOC conciliation and private litigation as the means of 
enforcing title VII.163

Perhaps realizing the extreme position it had taken, the Macklin court 
indicated that the union can fulfill its affirmative duty quite easily. The union 
need only propose specific contractual provisions that prohibit racial discrim
ination in employment.164 Thus, all the union must do is request the inclusion 
of a nondiscrimination clause. In fact, the court may not even have gone that 
far because it stated only that union passivity violates title VII when solid 
evidence of employer discrimination exists.165 Perhaps, then, the duty im
posed in Macklin does not exist in the absence of obvious employer 
discrimination. Even if the union must suggest a nondiscrimination clause, 
the Macklin court did not explain how seriously the suggestion must be made 
or how strenuously the union must insist upon it. Could a union immediately 
back down from its demand? At the other extreme, would a union have to 
wage a costly strike before giving in? The court indicated only that a proposal 
must be made.
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Macklin can be read either narrowly or broadly. The duty created in this 
case is narrowly drawn and is therefore apparently easily fulfilled. Because 
the opinion suggests that unions may be held vicariously liable for employer 
discrimination even if the union had no part in those practices and never 
agreed in a contract to their establishment, however, Macklin's implications 
are broad.

Other circuits have also ruled that an affirmative duty exists under title 
VII. In Carey v. Greyhound Bus Co.,ibb two unions tried to avoid liability by 
claiming that they were merely passive observers of the company’s discrimi
natory seniority system.166 167 Because the discriminatory system was the result 
of two separate collective bargaining agreements, both the unions and the 
employer claimed to be powerless to effect change.168 The Fifth Circuit held 
all three parties liable ruling that title VII “imposes on employers—with the 
assistance and cooperation of labor representatives—an affirmative duty” to 
implement nondiscriminatory practices.169 The court held one union liable 
because it was “a party to a collective agreement that imposed departmental 
seniority.”170 Because the other union “could have taken the affirmative steps 
to initiate negotiations” with the employer to eliminate the discriminatory 
effects of the seniority system, the court held this union liable as well.171 The 
court noted, however, that the second union could have avoided liability if it 
had made even an unsuccessful “concerted attempt” to “soften the blow” of 
the discrimination.172 173 Similarly, the Sixth Circuit in Smith v. South Central 
Bell Telephone Co.m stated that “unions cannot ‘passively accept practices 
which discriminate’ against minority members.”174 Nonetheless, the court 
held that the union involved did not breach its affirmative duty because its 
contract contained anti-discrimination provisions.175 176

166. 500 F.2d 1372 (5th Cir. 1974).
167. Id. at 1375-77.
168. Id. at 1379. As the court noted, the employer “was agreeable to substituting plant seniority but felt 

it could not do so unilaterally. The unions apparently were acting under what they thought their 
obligations were under the NLRA " Id.

169. Id. at 1377. The court stated that “all parties seem to be equally guilty—or guiltless." Id. at 1379.
170. Id.
171. Id.
172. Id. The court implied that “the affirmative step [of] imtiat[ing] negotiations” to end the 

discriminatory practice would have absolved the union of liability even if “such a step . . . proved 
unavailing.” Id.

173. 518 F.2d 68 (6th Cir. 1975).
174. Id. at 70, (citing EEOC v. Detroit Edison Co., 515 F.2d 301, 314 (6th Cir. 1975), vacated and 

remanded, 431 U.S. 951 (1976)).
175. Id. at 70-71.
176. 535 F. 2d 257 (4th Cir.), cert, denied, 429 U.S. 920 (1976).
177. Id. at 270.
178. Id.

The Fourth Circuit has imposed an even more stringent duty on unions, 
indicating that a union’s proposal of nondiscrimination will not, without 
more, satisfy the union’s affirmative duty. In Patterson v. American Tobacco 
Co.,m the defendant union had unsuccessfully negotiated for a change in the 
seniority system that perpetuated past discrimination.177 The Fourth Circuit 
nevertheless held the union liable under title VII.178 Although the court did 
not explain the rationale for holding the union liable despite its proposal to 
change the discriminatory system, the court might have believed that the 
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union's suggestion was perfunctory and insincere because the court noted that 
“[w]hen the company declined, the union settled for assurances of indemnity 
that would protect its treasury against the claims of its members.”179

179. Id.
180. Alexander v. Gardner-Denver Co., 415 U.S. 36, 56(1974).
181. 42 U.S.C. § 2000e-2(c) (1976).
182. One student reading the cases in this area concluded that “[t]here is no doubt that unions have an 

affirmative obligation under Title VII to root out the effects of past discrimination." Note, The Union as 
Title VII Plaintiff: Affirmative Obligation to Litigate. 126 U. Pa. L. Rev. 1388, 1407 (1978). That student 
noted later, however, that the cases suggest that a union may fulfill its obligation “by prosecuting all 
grievances referred to it, and by actively negotiating for fair employment treatment." Id. at 1408 That 
characterization raises serious doubt whether unions have an obligation to root out the effects of past 
discrimination.

183. See Dickerson v. United States Steel Corp., 439 F. Supp. 55, 62 (E.D. Pa. 1977) (“the Union is 
vicariously liable for the employer’s acts”). The union is said to be “vicariously liable” because it can be 
held liable for its failure to combat, or by its acquiescence to, an employer’s discriminatory practice. See 
EEOC v. Detroit Edison Co., 515 F.2d 301, 314 (6th Cir. 1975) (acquiescence in discriminatory seniority 
system sufficient to subject union to title VII liability); Macklin v. Spector Freight Sys., Inc., 478 F.2d 979, 
989 (D.C. Cir. 1973) (union has responsibility to negotiate for nondiscriminatory treatment).

184. Dickerson. 439 F. Supp. at 62.
185. Waters v. Wisconsin Steel Works of Int’l. Harvester Co., 427 F.2d 476, 491 (7th Cir. 1970).

The wisdom of imposing an affirmative duty on unions is questionable. If 
the duty requires only that a union request or obtain contractual concessions 
against discrimination, then it seems unnecessary. Such clauses, though 
laudable, are superfluous because of title VII’s proscriptions against employ
ment discrimination. A union can contest employer discrimination without a 
nondiscrimination clause, and title VII therefore protects an employee against 
discriminatory treatment even if the contract is silent. A nondiscrimination 
clause might provide an additional means for protesting an employer’s 
discrimination, but the Supreme Court has declared that arbitration of such 
grievances provides a “comparatively inappropriate forum for the final 
resolution of rights created by title VII.”180 If the concern is the elimination of 
unlawful discriminatory practices, then the focus of the inquiry should be on 
those practices and their actual cause, not simply the words of a contract.

The affirmative duty, regardless of its extent, finds no support in the 
language of title VII. Unions must not “cause or attempt to cause an 
employer to discriminate.”181 Nowhere does title VII state that a union must 
cause an employer to cease discriminating. For that reason, courts that 
grandly speak of an affirmative duty define it so that it requires nothing more 
than a recognition in the contract of the terms of title VII.182 Although a 
union may be required to change the words of a contract and to fight for an 
end to employment discrimination, the courts have not yet insisted that it 
must accomplish changes in the employer’s operations. That demand would 
stray too far from the language of the statute.

Those cases declaring a party to the contract test or an affirmative duty 
doctrine imply a type of vicarious liability upon unions.183 A union cou d be 
held liable for back pay because of its failure to combat an employer’s 
discrimination.184 Thus, the union’s inaction alone theoretically would be 
sufficient to warrant liability. This approach departs radically from tradition
al labor law for under the NLRA an employee can recover from the union 
only for injuries resulting from the union’s own conduct.185
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Title VII imposes liability on a union only when the union causes or 
attempts to cause the employer to discriminate.186 A union’s failure to force 
an end to employer discrimination is not an unlawful employment practice 
under title VII, despite language in judicial opinions suggesting otherwise. 
The remedial provisions of title VII emphasize that back pay awards shall be 
paid by “the employer, employment agency, or labor organization, as the case 
may be, responsible for the unlawful employment practice.”187 188 Unions must 
therefore be implicated in the employer discrimination if they are to share the 
liability.

186. 42 U.S.C. § 2OOOe-2(c)(3) (1976); see note 7 supra (setting forth text of statute).
187. 42 U.S.C. § 2OOOe-5(g) (1976) (emphasis added).
188. 544 F.2d 837 (5th Cir.), cert, dismissed. 434 U.S. 801, vacated and remanded, 556 F.2d 758 (5th 

Cir. 1977) (per curiam); see notes 147-49 supra and accompanying text (discussing Myers).
189. 544 F.2d at 848, (citing United States v. Georgia Power Co., 474 F.2d 906, 922 (5th Cir. 1973) and 

Jinks v. Mays, 464 F.2d 1223, 1226 (5th Cir. 1972)).
190. The court of appeals upheld the district court’s finding that the plaintiff had established a violation 

of title VII by the defendant union and company. 544 F.2d at 850. A weighing of the relative culpability of 
the defendants was postponed until a second proceeding. Id. Thus, through cross-claims against the 
employer, the union might avoid all liability even though employment discrimination was proved.

191. 544 F.2d at 848.
192. Id. at 851.
193. See Sinyard v. Foote & Davies Div. of McCall Corp., 577 F.2d 943, 947 (5th Cir. 1978) 

(international not liable because insufficient connection between international and employer’s discrimina
tion); Sagers v. Yellow Freight Sys.. Inc., 529 F.2d 721, 737-38 (5th Cir. 1976) (union sufficiently 
connected to employer discrimination because of union’s involvement in negotiation and approval of 
collective bargaining agreement).

194. Myers, 544 F.2d at 851.
195. Id. See Patterson v. American Tobacco Co., 535 F.2d 257, 270-71 (4th Cir. 1976) (vice president of 

international acting as advisor to local constituted sufficient connection to warrant liability of interna
tional); Sagers v. Yellow Freight Sys., Inc., 529 F.2d 721, 737-38 (5th Cir. 1976) (international held liable 
because it assisted in negotiations and approved collective bargaining agreement); Kaplan v. IATSE, 525 
F.2d 1354, 1359-60 (9th Cir. 1975) (international held liable because of “high degree of involvement" in 

Sufficient Connection Test. In Myers v. Gilman Paper Corp.,m the Fifth
Circuit declared that title VII and its cases require “a nexus between a 
defendant’s behavior and the injuries for which back pay is sought from 
him.”189 That employees suffered discrimination at the hands of the employer 
did not alone place liability on the union.190 The court did not intend to 
impose an uncertain affirmative duty on the union, but rather required some 
correlation between the union’s conduct and the plaintiffs injuries.191 The 
Fifth Circuit defined the test as follows: “There must be a ‘sufficient 
connection’ between the labor organization and the discriminatory practice to 
render the organization liable.”192

The “sufficient connection” test is faithful to title VII’s “cause” require
ment and it assigns liability to a union only if it is sufficiently connected to the 
employer’s discriminatory practices.193 The difficult question then becomes 
identifying which union practices are “sufficiently connected.” The court in 
Myers held that union approval of the contract perpetuating the past unlawful 
employment practice rendered the union sufficiently connected to the dis
crimination.194 An international union acting merely as an advisor during the 
negotiations and not signing the agreement was also deemed sufficiently 
connected.195



1980] Unions’ Title VII Liability 983

If the mere act of signing a contract with the employer satisfies the 
“sufficient connection” test, then it is indistinguishable from the party to the 
contract test.196 This approach undercuts the foundation upon which the 
sufficient connection test rests. Title VII requires a finding that the union 
caused or attempted to cause the discrimination before the union is held 
responsible for the unlawful employment practice.197 The sufficient connec
tion test satisfies title VII only insofar as it demands an actual link between 
union conduct and employer discrimination.198

affairs of union locals); cf Sinyard v. Foote & Davies Div. of McCall Corp., 577 F.2d 943, 945-47 (5th Cir. 
1978) (international not liable because it did not assist in negotiations and it did not approve collective 
bargaining agreement; international insufficiently connected).

196. See notes 113-51 supra and accompanying text.
197. 42 U.S.C. § 2000e-2(c)(3) (1976).
198. For a discussion of the party to the contract test, see notes 186-93 supra and accompanying text.
199. See notes 186-87 supra and accompanying text (discussing “cause” and “responsible” language of 

42 U.S.C. § 2OOOe-2(c)(3) (1976)).
200. 394 F. Supp. 434 (N.D. Ala. 1975), rev’d and remanded. 559 F.2d 310 (5th Cir.), cert, denied, 434 

U.S. 1034 (1977).
201. Id. at 499 (dictum).
202. 559 F.2d 310, 334 (5th Cir. 1977).
203. Id. at 353.

Ji 204. Id. at 353-54.

Courts should require title VII plaintiffs to link the contract to the 
discriminatory practice in a manner that fulfills the “cause” and “responsi
ble” requirements of title VII.199 This second link is essential because a 
contract may facilitate a discriminatory practice without necessarily causing 
it. A contract provision may authorize an employer to act in a particular 
manner, without requiring it, by leaving the decision completely to the 
employer’s discretion or by limiting his discretion without ruling out other 
options. For example, the agreement may give an employer full power over 
hiring and promotions. If the employer chooses to employ or to promote only 
whites it cannot be said that the contract caused that discrimination.

Similarly, the union may desire promotions based on seniority but the 
employer might demand that employees pass an exam before promotion. The 
union might agree to the use of the exam with the understanding that 
seniority will also be considered. If the employer then selects a discriminatory 
test, the union has not caused the discrimination. Finally, a union seeking 
numerous changes in the terms and conditions of employment may be forced 
to accept fewer. The union should not be held liable because of its failure to 
eliminate every discriminatory practice, for it cannot be said that by its failure 
the union has forced the employer to discriminate. Title VII requires proof 
that the union caused the discrimination; the union’s role as a signatory to the 
contract should not provide a connection sufficient to satisfy this cause 
requirement.

Some courts now recognize this limitation on the sufficient connection test. 
In James v. Stockham Valves & Fittings Co.,200 the district court found no title 
VII violations but stated that if there had been employer discrimination, the 
union would have been liable as well because it had signed the contract.201 On 
appeal, the Fifth Circuit held that the employer had violated title VII.202 
Nevertheless, it rejected the district court’s conclusion that the union would 
be liable if the employer were found liable.203 The court of appeals directed the 
district court to consider the bona fides of the seniority provisions.204 If it 
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found the seniority system to be unlawful, the district court was then to 
consider separately the question of union liability.205 Because it considered the 
question of union liability as distinct from the issue of whether the contractual 
practice violated title VII, the Fifth Circuit implicitly recognized that the 
mere signing of a labor contract containing a discriminatory provision is not a 
“sufficient connection.”206 207

205. Id. at 353.
206. Id.; see United Transp. Union Local 974 v. Norfolk & W. Ry. Co., 532 F.2d 336, 342 (4th Cir. 

1975) (union liability depends upon whether union combined with employer to effectuate discriminatory 
practices), cert, denied, 425 U.S. 860 (1976); Sears v. Atchison, T. & S.F. Ry. Co., 454 F. Supp. 158, 180 
(D Kan. 1978) (union’s liability premised upon its role in creation and maintenance of discriminatory 
seniority systems).

207. 431 U.S. 324 (1977).
208. Id. at 348-55. The Teamsters Court reasoned that its decision was required by § 703(h) of title VII.

Section 703(h) states that it is “not an unlawful employment practice for an employer to apply different 
standards of compensation, or different terms, conditions, or privileges of employment pursuant to a bona 
fide seniority . . system,” provided such differences are not based upon an intent to discriminate. Id. at
352 (quoting 42 U.S.C. § 2000e-2(h) (1976)).

209. Id. at 378 n.2 (Marshall, J., concurring in part and dissenting in part) (listing 30 cases from six 
circuits overruled by Teamsters).

210. Id. at 356 (opinion of the Court).
211. Id. at 353-56.
212. S. Slichter, J Healey, and E. Livernash, The Impact of Collective Bargaining on 

Management 104-05 (1960) (seniority systems have merit of objectivity); Stacy, Title VII Seniority 
Remedies in a Time of Economic Downturn, 28 Vand. L. Rev. 487, 487-89 (1975) (in times of high 
employment, seniority systems objective in that they minimize management discretion in hiring and firing; 
practical effect in times of economic downturn is to exacerbate discrimination).

213. See Aeronautical Lodge v. Campbell, 337 U.S. 521, 526 (1949) (seniority rights derived from union 
contract and confined almost exclusively to unionized industry); Trailmobile Co. v. Whirls, 331 U.S. 40, 53 
n.21 (1947) (seniority systems typically created by collective bargaining); Cooper & Sobol, Seniority and 

A Proposed Test: Sufficient Connection Beyond the Contract. A com
mon feature of all the cases holding unions liable is that each found a seniority 
system to violate title VII. This similarity is important for two reasons. First, 
in International Brotherhood of Teamsters v. United States,201 the Supreme 
Court eliminated seniority as an easy hook for including unions in damage 
liability. Teamsters held that seniority systems which perpetuate the effects of 
prior discrimination nonetheless may be bona fide and not violative of title 
VII,208 reversing every court of appeals ruling on the issue.209 The Court 
avoided the separate question of whether a union would be liable if its 
seniority system was itself discriminatory.210 Teamsters requires that plaintiffs 
show that the seniority system was instituted or maintained for a discrimina
tory purpose.211 If the union instituted or maintained the discriminatory 
system, then courts may view the link between the union and the discrimina
tion as sufficient for establishing the union’s liability. If not, however, the 
union may not be as readily incriminated by the fact of employer discrimina
tion.

Second, employment practices other than seniority systems may require a 
different analysis. Seniority systems reduce management discretion by provid
ing an objective and automatic basis for determining which employee should 
be promoted or laid off,212 and result almost universally from union insist
ence.213 It is natural, therefore, for a court to assume that a contractual 
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seniority system exists because of pressure from the union. The mere presence 
of a seniority provision in a contract supports a finding of a sufficient 
connection to the union because the employer probably would not have 
unilaterally adopted a restriction of its own prerogative.

Most other employment practices described in a labor contract are not as 
likely to be union-inspired, and their inclusion in the contract does not alone 
lead to a presumption that there is a nexus between the discrimination they 
cause and the union involved. The bargaining process requires that each side 
compromise and accept provisions that it may not want.214 The union may 
even have fought the practice but failed to persuade the employer to abandon 
it. Had the union refused to sign the contract, moreover, the objectionable 
employer practice would remain because the employer has control in the 
absence of a contract.

Testing under Fair Employment Laws: A General Approach to Objective Criteria of Hiring and Promotion. 
82 Harv. L. Rev. 1598, 1604 (1969) (seniority system usually adopted because of bargaining strength of 
union).

214. See notes 16-23 supra and accompanying text (discussing unique contractual relationship between 
unions and employers).

215. See notes 131-45 supra and accompanying text.
216. Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364, 1381-82 (5th Cir. 1974).
217. Id. at 1370-74.
218. Compare id. at 1370-74 (discussion of employer liability for diploma requirements, testing 

qualification, and seniority system) with id. at 1381-82 (discussion of union liability limited to seniority 
provisions).

219. 515 F.2d 301 (6th Cir. 1975), vacated and remanded, 431 U.S. 951 (1977) (remanded for further 
consideration in light of Teamsters).

220. Id. at 312-14.
221. Id. at 314.
222. Id.
223. 431 U.S. 324 (1977).

As long as the union could be held liable for the discriminatory seniority 
system, there was little need to examine its possible culpability for other 
contractual practices. The courts uniformly limited their discussions to 
seniority. As explained above, the Fifth Circuit in Johnson appeared to invoke 
a per se rule that both parties to a contract will be held liable for any 
discrimination contained in it.215 The court concluded that the seniority 
system violated title VII and placed partial responsibility on the union as a 
signatory to the contract.216 The court of appeals held the employer liable for 
its test and diploma requirements as well as its transfer policies.217 Yet the 
union bore liability only for the seniority system.218 The union acquiesced in 
all of the employer’s discrimination; it did not satisfy an affirmative duty to 
correct any of the unlawful practices. But the union was held liable only for 
the discrimination produced by the seniority plan.

This distinctive treatment of seniority in Johnson is evident in other cases 
as well. The employer in EEOC v. Detroit Edison Co.219 violated title VII 
through its hiring, testing, and seniority practices.220 The Sixth Circuit 
applied the party to the contract test and held the union liable for the natural 
consequences of the seniority system contained in the contract.221 The court, 
however, did not use the same reasoning with regard to the discriminatory 
hiring or testing.222 223 Additionally, the Supreme Court in Teamstersni realized 
that although unions might be presumptively responsible for seniority 
provisions, such a presumption does not apply to other contract clauses. The 



986 The Georgetown Law Journal [Vol. 68:959

employer in Teamsters had been charged with violating title VII through 
various practices.224 Once the Court concluded that the seniority system was 
immune under title VII, it ceased discussion of union liability.225

224. Id. at 329-32.
225. Id. at 356 & n.43.
226. 559 F.2d 310 (5th Cir. 1977), cert, denied, 434 U.S. 1034 (1978).
227. Id. at 333-53.
228. Id. at 353-54.
229. Id. at 353 (district court must consider whether union's role in ratifying seniority provision in 

collective bargaining agreement compels finding of liability).
230. 514 F.2d 678 (5th Cir. 1975).
231. Id. at 680.
232. Id. at 686.
233. Id. at 686-87.
234. See, e.g., United States v. Terminal Transp. Co., 13 Fair Empl. Prac. Cas. (BNA) 1284, 1288 (N.D. 

Ga. 1976) (because hiring responsibility rests solely with company union cannot be held liable); Meadows 
v. Ford Motor Co., 6 Fair. Empl. Prac. Cas. (BNA) 795, 796 (W.D. Ky. 1973) (same); Urinko v. Wiegand 
Co., 331 F. Supp. 1184, 1187 (W.D. Pa. 1971) (union not liable absent evidence of union participation in 
hiring practices of company).

235. See Thornton v. East Tex. Motor Freight, 497 F.2d 416, 424-26 (6th Cir. 1974) (union not liable for 
employer’s discriminatory no-transfer rule); Williams v. General Foods Corp., 492 F.2d 399, 405 (7th Cir. 
1974) (union not liable under title VII for mere failure to protect employees against employer 
discrimination unless union’s action was arbitrary, discriminatory, or in bad faith); Ruckel v. Essex, 14 
Fair Empl. Prac. Cas. (BNA) 403, 409-10 (ND Ind. 1976) (same).

In its first post-Teamsters title VII decision, the Fifth Circuit also 
recognized the difference between seniority and other contractual provisions. 
In James v. Stockham Valves & Fittings Co.226 the court of appeals held that 
many different practices of the employer violated title VII.227 In its instruc
tions on remand, the court of appeals ordered an examination of the seniority 
system in light of Teamsters.22* If the district court concluded that the system 
was not bona fide, then the employer would be liable and the union might be 
liable as well.229 Significantly, the Fifth Circuit did not even mention possible 
union liability for the other discriminatory employer practices. The district 
court received instructions to consider the union’s liability only for the 
seniority system.

Whatever might be the validity of assuming that the union “caused” a 
seniority arrangement, that presumption cannot be applied to other employ
ment practices. Consequently, a claim against a union for nonseniority 
discrimination should demonstrate a connection between the union and the 
practice, not simply a link between the union and the contract. For example, 
in Gamble v. Birmingham Southern R.R. Co.230 the plaintiff challenged the 
discriminatory promotion system.231 The union sought to insulate itself by 
arguing that promotion remained a management prerogative over which the 
union had no control.232 The court of appeals explained that the union’s 
liability would be determined by the extent to which “the union’s history of 
segregation and its acquiescence in present practices through its collective 
bargaining agreement has contributed to the inferior position now held by 
blacks.”233 Other courts have held that when as in hiring decisions the union 
exerts no control, it lacks a connection sufficient to justify a finding of 
liability.234 Similarly, courts have recognized that unions should not be held 
liable for failing to protect against an employer’s discriminatory practices that 
are not specified in the contract.235
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Even some of the courts using language that implies a party to the contract 
test and an affirmative duty to fight employer discrimination foresaw the need 
for a more moderate approach. The union in Myers v. Gilman Paper Co.236 
invoked a “union function” defense and contended that all power in the 
workplace resides in the employer.237 Its role, the union argued, is wholly 
reflexive; the union seeks to influence the employer for the benefit of the 
employees. In essence, the union argued that although the contract estab
lished a discriminatory practice, the union should not be held liable because it 
did not have the economic power to force the employer to change its 
practices.238 The court rejected this argument as “not relevant to the primary 
issue . . . whether a defendant is or has engaged in conduct that discriminates 
on the basis of race. . . . Rather, the argument is germane as to which 
defendant should bear primary responsibility for the illegal conduct.”239 The 
court thus established a two-phase proceeding. In phase I, the issue is whether 
the practice is discriminatory. During that phase, only the effect of the 
practice is relevant. During phase II, the union would be permitted to 
introduce evidence demonstrating the lack of a connection between the 
union’s role in the contract negotiations and the resulting discrimination.240

236. 544 F.2d 837 (5th Cir), cert, dismissed. 434 U.S. 801. vacated in part and remanded. 556 F.2d 758, 
760-61 (5th Cir. 1977) (per curiam) (in light of Teamsters union cannot be liable for bona fide seniority 
system).

237. Id. at 849.
238. Id.
239. Id.
240. Id. at 849, 860. The problem with this approach is that it forces the union to side with the employer 

during the phase I proceedings. If the union cannot absolve itself of liability at the outset of the suit, it will 
be placed in the difficult position of either challanging the plaintiffs assertion of employment discrimina
tion or risking a severe financial loss in its eventual legal fight with the employer. Cf. Northwest Airlines v. 
TWUA, 606 F.2d 1350, 1352-53 (D.C. Cir. 1979) (employer sued union for contribution after being found 
liable in title VII action against employer alone).

Conclusion

An analysis emphasizing sufficient connection beyond the contract pre
sents an approach that is preferable to the party to the contract test, the 
affirmative duty doctrine, and the simple sufficient connection standard. It 
applies a single rule of inquiry for both contractual and extra-contractual 
practices and focuses on the role of the union in the imposition of the 
discrimination. It is the most faithful to the statutory requirements of “cause” 
and “responsible.” This approach recognizes the reality that unions do not 
dictate every term of every contract and cannot unilaterally alter the 
employer’s practices. It preserves the zone of reasonableness that the NLRA 
created and that title VII continues. It has the practical advantage of not 
forcing the union to defend the employer’s practices in court simply because it 
has been slow or ineffective in challenging them at the workplace. Finally, 
because unions will still be held accountable for their own discrimination (and 
employers for theirs), this rule will neither leave a wrong unremedied nor a 
culprit unpunished.

David Offen Simon





CASE COMMENTS

Defining Younger’s Adequate State Forum 
Requirement
Moore v. Sims, 442 U.S. 415 (1979)

On March 25, 1976, the Texas Department of Human Resources (Depart
ment) was notified that Paul Sims was possibly a victim of child abuse.1 
Pursuant to provisions of the Texas Family Code,2 a caseworker who was 
dispatched to the elementary school where Paul and his two siblings were 
students took summary possession of all three children.3 The following day, 
the Department instituted a “Suit for the Protection of a Child in an 
Emergency” in Harris County Juvenile Court to gain temporary conservator
ship of the children.4 The juvenile court responded later that day5 by issuing a 
ten-day ex parte order that removed the children from the custody of their 
parents and placed them in the temporary custody of the Department.6

The Simses filed a motion on March 31 to modify the March 26 emergency 
order but, contrary to a statutory requirement,7 no hearing was held on the 
motion because the presiding judge was absent.8 Later that day, the Simses 
filed a petition in the juvenile court for a writ of habeas corpus.9 The Simses

1. Moore v. Sims, 442 U.S. 415, 419 (1979).
2. Tex. Fam. Code Ann. tit. 2, § 17.01 (Vernon Supp. 1978), describes the procedures for taking 

custody of a child in an emergency. In relevant part, it provides that the Department "may take possession 
of a child to protect him from an immediate danger to his health or physical safety and deliver him to any 
court having jurisdiction of suits under this subtitle, whether or not the court has continuing jurisdic
tion. . . . The child shall be delivered immediately to the court.”

3. Sims v. State Dep’t of Pub. Welfare, 438 F. Supp. 1 179, 1 183 (S.D, Tex. 1977) (three-judge court), 
rev’d sub nom. Moore v. Sims, 442 U.S. 415 (1979). Medical examinations revealed that Paul Sims required 
hospitalization and that he and his two siblings were battered. 442 U.S. at 419.

4. Id. at 1183-84. The suit was initiated pursuant to Tex. Fam. Code Ann. tit. 2, ch. 17 (Vernon 1975), 
which provides that

[ujnless the child is taken into possession pursuant to a temporary order entered by a court 
under Section 11.11 of this code, the officer or representative shall fde a petition in the court 
immediately on delivery of the child to the court, and a hearing shall be held to provide for the 
temporary care or protection of the child.

Tex. Fam. Code Ann. tit. 2, § 17.03 (Vernon 1975), states that the section 17.02 hearing may be held 
without notice, a provision successfully challenged by the Simses in the district court. 438 F. Supp. at 1192- 
93.

5. 438 F. Supp. at 1184.
6. 442 U.S. at 419. Under Texas law the state may take temporary possession of a child in danger and 

may make any appropriate order for the protection of the child. Tex. Fam. Code Ann. tit. 2, § 17.04 
(Vernon 1975). Section 17.04 orders are limited to 10 days. Id. at § 17.05 (Vernon Supp. 1978).

7. See Tex. Fam. Code Ann. tit. 2, § 17.06 (Vernon 1975) (upon motion of parent, guardian or 
conservator, court shall conduct hearing and may modify any emergency order made under this chapter in 
best interest of child). Had the hearing been conducted as required the Simses would have regained 
possession if they could have shown it to be in the children’s best interest. Id.

8. 442 U.S. at 420. Rather than file the motion, the clerk returned it to the Simses’ attorney. Id. Neither 
the district court nor the Supreme Court offered any explanation why the motion was not filed.

9. Id.

989
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and their children appeared before the juvenile court for the first time on 
April 5 for a hearing on the habeas petition.10 The court, however, determined 
that venue was improperly laid and did not address the merits of the dispute.11 
Instead, the court issued a temporary order to continue the Department’s 
temporary custody of the Sims children12 and directed the Department to file 
a “Suit Affecting the Parent-Child Relationship.”13 The Department initiated 
the suit, but process never was served on the Simses, and no further action 
was taken concerning the proceeding.14

10. Id. at 420-21.
11. Id. The juvenile court ruled that venue was proper in Montgomery County, where the Simses 

resided, and not in Harris County, where the children were in custody. Id.; see Tex. Fam. Code Ann. tit. 
2, § 11.04(a) (Vernon 1975)(suit affecting parent-child relationship shall be brought in county where child 
resides). The judge therefore transferred the proceedings to Montgomery County. 442 U.S. at 421. The 
Supreme Court did not attempt to resolve the issue whether the Harris County court, lacking venue, had 
jurisdiction to issue the ex parte order. Id. at 421 n.6.

12. Id. at 421. The order was issued pursuant to Tex. Fam. Code Ann. tit. 2, § 11.11(a) (Vernon 
1975), which authorizes any temporary order necessary to protect the child in a “Suit Affecting the Parent- 
Child Relationship."

13. 442 U.S. at 421. Suits affecting the parent-child relationship are authorized by Tex. Fam. Code 
Ann. tit. 2, § 11.02 (Vernon 1975). The purpose of such suits is to determine who is to have permanent 
conservatorship of the children. The section 11.02 suit supplanted both the emergency suit and the habeas 
corpus action and concerned all three Sims children. 438 F. Supp. at 1184.

14. Id. The parties stipulated in district court that process was never served. Id. The Supreme Court 
noted, however, that the Simses had actual knowledge that the suit had been filed. 442 U.S. at 421.

15. 438 F. Supp. at 1190 (Simses’ complaint mounts broad-based challenge to chapters 11. 14, 15. 17, 
and 34 of title 2, Texas Family Code). The Simses sought a declaration that the challenged provisions of the 
Texas Family Code were unconstitutional and an injunction prohibiting the state from enforcing the 
challenged provisions. Id. at 1195. They also sought monetary relief in the form of actual and punitive 
damages for “reckless, willful and wanton disregard” for their rights. Id. (quoting plaintiffs’ First 
Amended Complaint).

16. 442 U.S. at 422.
17. Id.
18. Id.
19. 438 F. Supp. at 1185.
20. Id.
21. Id.
22. 442 U.S. at 422. This action, unlike the first section 11.02 proceeding, concerned Paul Sims only. 438

On April 19, 1976, the Simses filed suit in the United States District Court 
for the Southern District of Texas challenging the constitutionality of 
numerous provisions of the Texas Family Code and seeking declaratory, 
injunctive, and monetary relief.15 When the Department learned of the federal 
action three days later, the pending state proceedings were suspended.16 On 
May 4 the Simses returned to state court and filed a petition in the Texas 
Court of Civil Appeals for a writ of habeas corpus.17 The petition was denied 
for lack of jurisdiction, and the Simses made no further attempt to pursue 
their state remedies.18

The district court conducted an evidentiary hearing on May 5 and 
determined that because both of the temporary restraining orders under 
which the children were being held had expired, the children were not in the 
legal custody of the state.19 The court therefore ordered that the children be 
returned to the custody of their parents.20 Nevertheless, the district court did 
not enjoin the state from taking action to regain custody of the children.21 
Accordingly, the Department filed a second “Suit Affecting the Parent-Child 
Relationship” on May 14.22 That same day the juvenile court issued a writ of 
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attachment ordering that Paul Sims be delivered to the care of his grand
parents, appointing a guardian ad litem, and setting a hearing to show cause 
for May 21.23 Immediately prior to the hearing, a three-judge district court24 
granted the Simses’ motion for a temporary restraining order enjoining the 
hearing.25 The court later entered a preliminary injunction enjoining all state 
proceedings pending resolution of the Simses’ constitutional challenges in 
district court.26 27

F. Supp. at 1185.
23. 442 U.S. at 434. The ex parte order was issued pursuant to Tex. Fam. Code Ann. tit. 2, § 11.11(a) 

(Vernon 1975).
24. 442 U.S. at 422. The case was properly one for determination by a three-judge district court because 

the Simses sought an injunction to restrain the defendant state officers from enforcing allegedly 
unconstitutional statutes. See 28 U.S.C. § 2281 (repealed 1976) (injunction of state statute on grounds of 
unconstitutionality not to be granted unless application heard and determined by three-judge district court; - 
repeal effective subsequent to initiation of instant proceeding).

25. 442 U.S. at 422.
26. Id.
27. 401 U.S. 37 (1971).
28. 438 F. Supp. at 1185. See generally notes 45-99 infra and accompanying text (explaining 

development and application of Younger doctrine).
29. 438 F. Supp. at 1187. Because the entire Texas statutory scheme was being challenged, the court 

wanted to avoid considering some parts of the scheme and abstaining from considering other parts. The 
court's fear was that application of Younger would permit piecemeal examination of the statutes and thus 
would impede development of an effective statutory scheme. Id.

30. Id.
31. Id. In justifying intervention the court noted the great risk of immediate injury; the tremendous 

importance to society of the constitutional issues involved; and the inability of the state to resolve the 
matters in a single proceeding. Id.

32. Id. at 1195. The district court found the following provisions of the Texas Family Code to be facially 
invalid: (1) Section 11.10, because it did not require appointment of an attorney ad litem on behalf of the 
child in suits affecting the parent-child relationship, id. at 1194; (2) section 11.15, because it did not require 
that the state prove its case by clear and convincing evidence in suits affecting the parent-child relationship. 
id.; (3) section 17.02 because it did not require that an ex parte hearing be held immediately after the state 
takes possession of the child, id. at 1193; (4) section 17.03 because it permitted the state to hold an ex parte 
hearing after taking possession of a child without serving notice upon the parents, id. at 1192-93; (5) 
sections 17.05 and 17.06 for failing to require a full adversary hearing when the state seeks to retain 
possession of children beyond expiration of the ex parte order, id. at 1193; and (6) section 34.08 because it 
did not require that child abuse records be made available to parents who are the subject of investigation.

The district court determined that the state’s interest in the pending 
conservatorship proceedings required the court to consider abstaining under 
the Supreme Court’s holding in Younger v. Harris,21 which requires federal 
courts to abstain from interfering with pending state proceedings.28 Neverthe
less, the court identified three independent reasons for not abstaining. First, 
the court noted the multifaceted nature of the Simses’ constitutional challenge 
to the Texas child abuse statutes and concluded that abstention was 
unwarranted because not all the claims could be addressed in a single state 
proceeding.29 Second, the court found that abstention was unwarranted 
because the federal challenges to the state’s ex parte seizure and detention 
statutes could not be raised as a defense in the pending conservatorship 
proceeding.30 Third, the court found that the circumstances surrounding the 
state prosecution were so extraordinary as to justify intervention.31 In 
deciding the merits, the district court struck down numerous sections of the 
Texas Family Code on due process grounds.32
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The Supreme Court, with four Justices dissenting,33 reversed on Younger 
abstention grounds. In an opinion by Justice Rehnquist, the Court ruled that 
Texas had a sufficient interest in the state proceeding to make Younger 
applicable because the state was a party to the proceedings and the challenged 
statutes were in aid of and closely related to criminal statutes.34 The three 
justifications given by the district court for its failure to abstain were rejected 
by the Court. The Court said that, contrary to the conclusion of the district 
court, the multifaceted nature of the Simses’ challenges to the Texas child 
abuse statutes militated in favor of, not against, abstention.35 The Court 
reasoned that because state courts are the primary expositors of state law, 
federal courts should be especially reluctant to entertain sweeping challenges 
to state statutory schemes.36 The Court also rejected the district court’s ruling 
that the state forum was inadequate because it did not allow the Simses to 
introduce their constitutional challenges as a defense in the pending state 
conservatorship proceeding.37 The Supreme Court determined that the Simses 
could have brought their federal claims in the pending state proceeding by 
way of permissive counterclaim.38 The Court said that therefore the available 
state remedy fully satisfied the requirements of Younger because the state 
procedures did not “clearly bar” interposition of the constitutional chal
lenges.39 Finally, the Court said that the circumstances cited by the district 
court were not sufficiently extraordinary to justify intervention on the basis of 
the extraordinary circumstances exception to the abstention doctrine.40

id. at 1191.
The district court also found that the state’s use of section 11.11(a)(4) in conjunction with chapter 17 to 

deprive parents of custody of their children for longer than ten days without an adversary hearing was an 
unconstitutional application of those provisions. Id. at 1193. Finally, the court found that the use of a 
computer system as provided in section 34.06 for gathering and disseminating information from child 
abuse reports was, in the absence of a judicial determination of abuse or neglect, an unconstitutional 
application of that section. Id. at 1192.

33. 442 U.S. at 435 (Stevens, J., with Brennan, Stewart & Marshall, JJ., dissenting).
34. Id. at 423. See Huffman v. Pursue, Ltd., 420 U.S. 592, 604 (1975) (Younger doctrine must be 

addressed in public nuisance proceeding that is “in aid of and closely related to criminal statutes” and to 
which state is party).

35. 442 U.S. at 427.
36. Id. at 429-30.
37. Id. at 425, 431-32.
38. Id. at 425 n.9. Proceedings in a “Suit Affecting the Parent-Child Relationship" are to be in 

accordance with civil proceedings generally. Tex. Fam. Code Ann. tit. 2, § 11.14(a) (Vernon 1975). The 
Texas Rules of Civil Procedure authorize a defendant to set forth in a counterclaim “as many claims, either 
legal or equitable or both as he may have against an opposing party.” Tex. R. Civ. P. 51(a).

39. 442 U.S. at 425-26.
40. Id. at 433-34; see Kugler v. Helphant, 421 U.S. 117, 123 (1975) (circumstances warranting federal 

intervention must involve extraordinarily pressing need for immediate federal equitable relief, not merely 
highly unusual factual situation).

41. See generally notes 101-24 infra and accompanying text (explaining requirement of adequate remedy 
in state forum).

Moore v. Sims thus addresses a significant ambiguity in the Younger 
doctrine concerning what constitutes an adequate state remedy. Although 
Younger has been consistently understood to require abstention only if the 
pending state proceeding provides an adequate opportunity for the vindica
tion of federal rights,41 the Supreme Court has never explicitly defined what 
constitutes an adequate remedy for Younger purposes. Sims holds that a state 
remedy is adequate, and therefore that abstention is required, unless state
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procedures “clearly bar” interposition of federal constitutional challenges in 
the pending state proceeding.42

42 U.S.C. § 1983 (1976).
44. 442 U.S. at 429-40 (Stevens, J., with Brennan, Stewart & Marshall, J J., dissenting) (quoting Gerstein

v. Pugh, 420 U.S. 103, 108 n.9 (1975), for proposition that Younger does not bar federal court consideration 
of “an issue that could not be raised in defense of pending state prosecution").

The precise meaning of the “clearly bars” rule is unclear, but its applica
tion to the facts in Sims could suggest that the federal courts must abstain 
unless state procedures explicitly bar interposition of federal claims. Such a 
restrictive interpretation of the ruling in Sims, however, is unsupported by 
Younger precedent and conflicts with the purposes of a federal civil rights 
statute, 42 U.S.C. § 1983.43 Moreover, the restrictive interpretation is 
required by neither the equitable nor the federalism concerns expressed in 
Younger itself. When it is unclear whether state procedures do in fact bar 
litigation of federal claims, the strict reading of the “clearly bars” rule 
suggested by Sims would mandate exhaustion of state remedies as a prerequi
site to obtaining a federal forum. As a result, section 1983 plaintiffs would be 
irreparably harmed whenever the “clearly bars” rule required them to litigate 
under constitutionally defective state procedures.

The Sims dissenters proposed an alternative test for measuring the 
adequacy of the state forum. This test would require abstention only if 
constitutional challenges could be raised as an affirmative defense in the 
pending state proceeding.44 This “defense test,” however, is an unsuitable 
alternative to the strict “clearly bars” rule, for although the dissenters’ test 
sufficiently safeguards federally guaranteed rights, it fails to comport with the 
principles of federalism. In view of the unsuitability of both the strict 
interpretation of the “clearly bars” rule suggested by the Sims majority and 
the “defense test” favored by the dissent, this Comment advocates a third 
approach for testing the adequacy of state forums: A liberal construction of 
the “clearly bars” rule that permits federal intervention when a plaintiff can 
show by a preponderance of the evidence that state procedures effectively bar 
interposition of federal claims and that irreparable injury will result if the 
federal court abstains. Such a flexible interpretation of the “clearly bars” rule 
has the advantage not only of accommodating the needs of federalism but also 
of protecting federally ensured rights.

I. The Younger Doctrine

The Initial Statement in Younger v. Harris. In the landmark Younger 
decision the Supreme Court reversed a district court decision enjoining a state 
prosecution pending federal court resolution of a state defendant’s constitu-

42. 442 U.S. at 425-26.
43. Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of 
any State or Territory, subjects, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding for redress. 
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tional challenge to the statute under which he was indicted.45 Writing for the 
Court, Justice Black stated that in the absence of “great and immediate” 
danger46 of irreparable injury, prudential considerations require that federal 
courts abstain from exercising jurisdiction over suits seeking injunctions 
against pending state criminal prosecutions.47 The doctrine has subsequently 
been developed to mandate dismissal of federal suits48 and to bar issuance of 
either injunctive49 or declaratory50 relief pending termination of state court 
proceedings.

Younger identified two principles upon which the abstention doctrine is 
founded. The doctrine embodies the traditional equitable rule that “courts of 
equity should not act, and particularly should not act to restrain a criminal 
prosecution, when the moving party has an adequate remedy at law and will 
not suffer irreparable injury if denied equitable relief.”51 The doctrine is 
further reinforced, the Court said, by the principle of comity, or federalism, 
which it termed an “even more vital consideration.”52 This latter principle 
both discourages blind deference to states’ rights and protects interests 
properly belonging to the states from centralization of power in the national 
government.53

45. 401 U.S. 37, 38-41 (1971).
46. Id. at 46.
47. Id. at 54.
48. Gibson v. Berryhill. 411 U.S. 564, 577 (1973). As the Court in Berryhill noted, Younger requires 

dismissal of the federal action pending termination of the state proceeding, but federal courts may retain 
jurisdiction of a federal action while awaiting state court resolution of state law issues under the Pullman 
abstention doctrine. Id. Under this doctrine when state actions are challenged in federal court as contrary 
to the federal Constitution and there are unresolved questions of state law that may be dispositive, the 
federal courts must abstain pending resolution of the state law issues in state court. Railroad Comm'n v. 
Pullman Co., 312 U.S. 496, 501-02 (1941); see Reetz v. Bozanich, 397 U.S. 82, 85-86 (1970) (federal courts 
should retain jurisdiction until after state court resolution of state law issues in Pullman cases); England v. 
Louisiana State Bd. of Medical Examiners, 375 U.S. 411,416 (1964) (Pullman abstention does not involve 
abdication of federal jurisdiction; federal litigant has right to return to federal court after state court 
resolves state law issues).

49. Gibson v. Berryhill, 411 U.S. at 575.
50. Samuels v. Mackell, 401 U.S. 66, 73 (1971).
51. Younger v. Harris, 401 U.S. at 43-44. The Court did not define "irreparable injury" for purposes of 

the Younger doctrine, except to say that the “cost, anxiety, and inconvenience" of having to defend in a 
state criminal proceeding are insufficient to make out the necessary showing. Id. at 46. See also Pugh v. 
Rainwater, 483 F.2d 778, 782-83 (5th Cir. 1973) (even temporary deprivations of liberty may constitute 
great and immediate irreparable injury), aff d in part, rev'd in part sub nom. Gerstein v. Pugh. 420 U.S. 103 
(1975); Newton v. Burgin, 363 F. Supp. 782, 784-85 (W.D.N.C. 1973) (three-judge court) (danger of 
irreparable injury posed by statute allowing state to deprive parents of child-custody for five days without 
hearing), aff d mem., 414 U.S. 1139 (1974); see generally Zeigler, An Accommodation of the Younger 
Doctrine and the Duty of the Federal Courts to Enforce Constitutional Safeguards in the State Criminal 
Process, 125 U. Pa. L. Rev. 266, 301 (1976) (federal courts agree that any unconstitutional deprivation of 
liberty, regardless of length, involves irreparable injury).

52. Younger. 401 U.S. at 44.
53. Id; cf, e.g., Moore v. Sims, 442 U.S. at 427 (counseling deference to state courts as principal 

expositors of state law); Doran v. Salem Inn, Inc., 422 U.S. 922, 930 (1975) (under Younger rationale state 
courts fully competent to adjudicate constitutional claims); Hicks v. Miranda. 422 U.S. 332, 349 (1975) 
(rule in Younger designed to permit state courts to try state cases free from interference by federal courts, 
especially when party to federal case may fully litigate his claim before state court); Kugler v. Helfant, 421 
U.S 117, 123 (1975) (demands of federalism require that federal rights be protected in way that does not 
unduly interfere with legitimate functioning of state judicial systems).
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The judicially created abstention doctrine announced in Younger parallels 
the federal nonintervention policy of section 2283 of the Judicial Code,54 
which, with only three exceptions, bars federal interference in pending state 
court proceedings.55 For years section 2283 appeared to conflict with section 
19 8 3,56 which authorizes suits in equity to redress the deprivation of federal 
rights under color of state law.57 58 The Supreme Court’s decision in Mitchum v. 
Foster,™ however, resolved the apparent conflict by holding that section 1983 
falls within one of the express exceptions to section 2 2 8 3.59 The Mitchum 
Court did not purport to qualify the Younger doctrine; rather, it intended 
only to establish the complementary principle that section 2283 does not 
abolish the federal subject matter jurisdiction created by section 1983.60 
Consequently, although section 2283 does not proscribe issuance of federal 
relief to a section 1983 plaintiff, the Younger principles of equity, comity, and 
federalism act as a restraint upon the exercise of such jurisdiction.

54. 28 U.S.C. § 2283 (1976).
55. Section 2283 provides that “[a] court of the United States may not grant an injunction to stay 

proceedings in a State court except as expressly authorized by Act of Congress, or where necessary in aid of 
its jurisdiction, or to protect or effectuate its judgments." Id.; see Vendo Co. v. Lektro-Vend Corp., 433 
U.S. 623, 630 (1977) (plurality opinion) (purpose of § 2283 to prevent friction between state and federal 
courts ensuing from federal court injunction of state court proceedings); Atlantic Coast Line R.R. v. 
Brotherhood of Locomotive Eng’rs, 398 U.S. 281, 287 (1970) (injunction against state court proceedings 
otherwise proper under general equitable principles must be based on specific statutory exception to 
§ 2283).

56. 42 U.S.C. § 1983 (1976); see note 43 supra (giving text of § 1983).
57. See Mitchum v. Foster, 407 U.S. 225, 238-42 (1972) (purpose of § 1983 to enforce provisions of 

fourteenth amendment against state executive, legislative, or judicial action); Monroe v. Pape, 365 U.S. 
167, 170-86 (1961) (same). See also notes 121-24 infra and accompanying text (discussing the purposes of 
§ 1983).

58. 407 U.S. 225 (1972).
59. Id. at 242-43 (section 1983 falls into exception for causes of action expressly authorized by 

Congress).
60. Id. at 243. The court did not “question or qualify in any way the principles of equity, comity, and 

federalism that must restrain a federal court when asked to enjoin a state court proceeding." Id. Three 
Justices concurred and specifically underscored this point. Id. at 243-44 (Burger, C.J.. with White & 
Blackmun, JJ., concurring).

61. 401 U.S. at 49-54.
62. Id. at 53-54.
63. 406 U.S. 498 (1972).
64. Id. at 509-10; see Monroe v. Pape, 365 U.S. 167, 183 (1961) (because federal remedy under § 1983 

supplements available state remedies, state remedy need not be sought before federal remedy).

The Younger opinion established two exceptions to the abstention doctrine. 
The federal courts may intervene when there is evidence that a prosecution is 
conducted either in bad faith or with the purpose of harassing the defendant, 
or when other extraordinary circumstances justify intervention.61 Although 
the Younger Court did not specify what it meant by “extraordinary circum
stances,” it did state that such circumstances would exist if a prosecution 
conducted under color of a state law was “flagrantly and patently violative” 
of express constitutional provisions.62 63

Development and Expansion of the Younger Doctrine. The Court has
clarified the contours of the doctrine in three subsequent cases. First, in Lake 
Carriers' Association v. McMullanbi the Court noted that a section 1983 
plaintiff need not initiate state proceedings that might provide a remedy if no 
state suit is pending when the federal action is commenced.64 Second, in 
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Steffel v. Thompson65 the Court answered a question explicitly left open in 
Younger66 and held that a federal court may not abstain when no state action 
is pending, even though one may be threatened.67 68 Finally, in Doran v. Salem 
Inn, Inc.,6S the Court held that the Younger doctrine does not bar issuance of 
relief to plaintiffs merely because their interests are similar to those of parties 
to pending state proceedings.69 70

65. 415 U.S. 452 (1974).
66. See 401 U.S. at 41 (leaving open question of whether federal court must abstain when no state action 

pending even though one threatened).
67. 415 U.S. at 461-62; see Doran v. Salem Inn, Inc., 422 U.S. 922, 930-31 (1975) (authorizing 

consideration of suit for injunctive relief because no state proceeding pending against plaintiff). But see 
Hicks v. Miranda, 422 U.S. 332, 349 (1975) (requiring abstention if state suit initiated before proceedings 
on merits begins in federal court). For a discusson of Hicks, see notes 76-78 infra and accompanying text. 
See generally Laycock, Federal Interference With State Prosecutions; The Cases Dombrowski Forgot, 46 U. 
Chi. L. Rev 636, 665-69 (1979) (arguing that prospective relief available in federal courts).

68. 422 U.S. 922 (1975).
69. Id. at 928-29; cf. Stivers v. Minnesota , 575 F.2d 200, 203 (8th Cir. 1978) (abstention required when 

interests of parties seeking relief related to those of parties in pending state proceeding if federal action 
pursued in order to interfere with state proceeding), cert, denied, 439 U.S. 1127 (1979).

70. 420 U.S. 592 (1975). The litigation in Huffman arose over the constitutionality of a public nuisance 
statute that had been used to close theaters that showed pornographic films. Id. at 595-96.

71. Id. at 594.
72. Id. at 604-05.
73. Juidice v. Vail, 430 U.S. 327, 328-30(1977).
74. Trainor v. Hernandez, 431 U.S. 434, 435-40(1977).
75. 420 U.S. at 608. The holding in Huffman, however, does not require exhaustion of state 

administrative remedies. See Gibson v. Berryhill, 411 U.S. 564, 574 (1973) (state administrative remedies 
need not be exhausted when federal plaintiff states otherwise valid cause of action under § 1983). But see 
Sale Inn. Inc. v. Frank, 433 F. Supp. 183, 187 (E.D.N.Y. 1977) (three-judge court)(exhaustion required 
when state administrative proceedings guarantee judicial review).

In Wooley v. Maynard, 430 U.S. 701 (1977), in which a plaintiff had been prosecuted three times for 
taping over the motto “Live Free or Die” on his car’s license plate, the Court distinguished Huffman on the 
grounds that there the plaintiff sought to prevent enforcement of a prior state judgment declaring a theatre 
a nuisance, whereas in Wooley the plaintiff merely sought prospective relief to prevent enforcement of a 
state statute. Id. at 710-711. The Court held that Maynard was not required to exhaust state appellate 
remedies for his three convictions as a prerequisite to obtaining wholly prospective federal relief. Id.

76. 422 U.S. 332 (1975).

Despite these qualifications, the clear trend in the Younger case law has 
been to broaden substantially the doctrine’s scope. The most dramatic step 
was taken in Huffman v. Pursue, Ltd.,10 in which the Younger doctrine was 
first applied to civil proceedings.71 The Court in Huffman held that the 
principles of equity, comity, and federalism bar federal intervention in state 
civil proceedings that are “in aid of and closely related to criminal statutes” 
because the state’s interest in such proceedings is comparable to its interest in 
actual criminal prosecutions.72 Subsequently, the Court held that the state’s 
interest both in civil contempt proceedings to which the state was not a 
party73 and in a state-initiated suit seeking the return of welfare funds alleged 
to have been fraudulently received74 was sufficient to require abstention. The 
Court also effectively extended the Younger doctrine’s reach by holding in 
Huffman that a state proceeding remains pending for purposes of the doctrine 
until the defendant has exhausted state appellate remedies.75 76 Moreover, in 
Hicks v. Miranda16 the Court held that abstention is required if state criminal 
proceedings are initiated against a federal plaintiff at any time before 
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“proceedings of substance on the merits” begin in federal court.77 The result 
of Hicks has been said to give states “reverse removal power”—the authority 
to divest a federal court of jurisdiction merely by filing a complaint in state 
court before proceedings are begun on the merits in federal court and 
thereafter to permit federal review only on appeal from the highest state 
court.78

The federal subject matter jurisdiction created by section 1983 and the 
holding in Mitchum have been eroded even further by the Court’s subsequent 
treatment of the exceptions to the abstention doctrine described in Younger. 
Younger stated that the exception for extraordinary circumstances would be 
available when a federal plaintiff sought to challenge a state statute “flagrant
ly and patently” violative of express constitutional provisions.79 This language 
has received inconsistent treatment in the lower courts.80 The Court severely 
circumscribed the availability of the extraordinary circumstances exception in 
Trainor v. Hernandez*'  by holding that federal relief is unavailable except if 
the challenged statute is “flagrantly and patently violative of express constitu
tional provisions in every clause, sentence and paragraph, and in whatever 
manner and against whomever an effort might be made to try to apply it.”82 
This literal interpretation of the language adopted in Younger**  to explain 
when the extraordinary circumstances exception might apply84 seems to

77. Id. at 349. The question of whether the Hicks rule applies in the civil context has yet to be addressed 
by the Court. 442 U.S. at 438 n.6 (Stevens, J., with Brennan, Stewart & Marshall, JJ., dissenting). The 
question of what constitutes “proceedings of substance on the merits” is also unresolved. See Graham v. 
Breier, 418 F. Supp. 73, 77 (E.D. Wis. 1976) (three-judge court) (per curiam) (district court issuance of 
temporary restraining order deemed proceeding of substance on merits).

78. See Brennan, State Constitutions and the Protection of Individual Rights, 90 Harv. L. Rev. 489, 498 
(1977) (Hicks extends Younger to allow states to block federal court protection of federal rights by 
answering federal complaint with state indictment); Fiss, Dombrowski, 86 Yale L.J. 1 103, 1 135-36 (1977) 
(expressing fear that “reverse removal power” may subvert rule that section 1983 plaintiff need not initiate 
state proceedings as prerequisite to gaining federal forum).

The Hicks pendency mechanism has been used as a reverse removal power on several occasions. See. 
e.g., Louisville Area Inter-Faith Comm. v. Nottingham Liquors, Ltd., 542 F.2d 652, 654 (6th Cir. 1976) 
(committee picketing defendant’s business restrained by state court but not served summons until after it 
filed suit in federal court; assuming state proceedings had not commenced, Younger abstention nevertheless 
proper because no federal proceedings on merits had begun); Spencer v. Spencer, 430 F. Supp. 683, 686-87 
(M.D.N.C.) (three-judge court) (one day after federal action filed, federal defendant filed state action and 
therefore Younger abstention proper), appeal dismissed, 434 U.S. 807 (1977); Hearing Aid Ass'n of Ky., 
Inc. v. Bullock, 413 F. Supp. 1032, 1035-37 (E.D. Ky. 1976) (abstention required when state proceedings 
initiated against one plaintiff six days after federal action commenced and against another plaintiff two 
days later).

79. 401 U.S. at 53-54.
80. Compare Kolski v. Watkins, 544 F.2d 762, 766 (5th Cir. 1977) (possible facial unconstitutionality of 

statute does not justify injunction against good faith attempts to enforce it) and Grandco Corp. v. 
Rochford, 536 F.2d 197, 203 (7th Cir. 1976) (intervention improper when state court attempting good faith 
enforcement of statute despite apparent facial unconstitutionality) with Daugherty v. City of East Point, 
447 F. Supp. 290, 294 (N.D. Ga. 1978) (ordinance prohibiting posting of all signs in residential area, 
including “For Sale” signs, so clearly infringed freedom of speech as to fall within Younger's exception for 
statutes flagrantly and patently violative of Constitution) and United States General, Inc. v. Arndt, 417 F. 
Supp. 1300, 1310 n.6 (E.D. Wis. 1976) (three-judge court) (unnecessary that every “clause, sentence and 
paragraph be flagrantly and patently unconstitutional" if statute manifestly unconstitutional).

81. 431 U.S. 434 (1977).
82. Id. at 446-47.
83. 401 U.S. at 53-54 (quoting Watson v. Buck, 313 U.S. 387, 402(1941)).
84. The language of the Trainor Court is identical to that used in Younger, but Justice Stevens correctly 
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require abstention as long as the challenged statute has any legitimate title or 
clause and therefore to exclude only the most odious statutes from the 
Younger doctrine’s ambit.* 85

noted in his Trainor dissent that the language was originally intended only to exemplify when the exception 
might be available, and not to define the exception. 431 U.S. at 462-63 (Stevens, J., dissenting).

85. See Fiss, supra note 78, at 1115 (as practical matter, universe of bad-faith harassment claims that can 
be established is virtually empty).

86. It is unclear whether bad faith and harassment are two concepts or one. 12 Wright, Miller and 
Cooper, Federal Practice and Procedure § 4255, (J 578 (1978). One commentator has argued that 
because it is difficult to conceive of either good faith harassment or bad faith without harassment, the 
phrase is tautological. Fiss, supra note 78, at 1115, n.34.

87. 422 U.S. 332 (1975).
88. Miranda v. Hicks, 388 F. Supp. 350, 360 (C.D. Cal. 1974).
89. 422 U.S. at 350-52.
90. Compare Munson v. Janklow, 563 F.2d 933, 935 (8th Cir. 1977) (exception unavailable to physician 

whose constitutional claims could be asserted in pending manslaughter prosecution and who could 
demonstrate prosecutorial harassment and bad faith) and Anonymous v. Association of the Bar, 515 F.2d 
427, 434-35 (2d Cir.) (per curiam) (exception unavailable to attorney when disciplinary proceedings 
brought against him by bar association based on testimony he had given to grand jury under immunity five 
years before charges brought), cert, denied. 423 U.S. 863 (1975) and Penthouse Int’l. Ltd. v. McAuliffe, 454 
F. Supp. 289, 298-300 (N.D. Ga. 1978) (abstention required despite credible evidence that prosecutors 
consistently tendered warrant applications to same judge because his views on obscenity coincided with 
theirs and that investigators had inadequate understanding of obscenity standards) with Heimbach v. 
Village of Lyons, 597 F.2d 344, 346-47 (2d Cir. 1979) (per curiam) (exception available when village 
officials infringed plaintiffs’ free speech by arrests calculated to force submission to eviction) and Slavin v. 
Curry, 574 F.2d 1256, 1263-64 (5th Cir. 1978) (exception available when federal complaint alleged that 
state judge involved in conspiracy to deprive complainant of civil rights and that other unusual 
circumstances existed) and Universal Amusement Co. v. Vance, 559 F.2d 1286, 1295 (5th Cir. 1977) 
(exception available when theater projectors used to show allegedly obscene films repeatedly seized and 
prosecutor failed to seek prompt adjudication of obscenity issue) and Floyd v. Anders, 440 F. Supp. 535, 
539-40 (D.S.C. 1977) (three-judge court) (exception available when physician prosecuted for murder for 
performing abortion within permissible time limits established by Supreme Court) and Kelly v. Gilbert, 
437 F. Supp. 201, 213-14 (D. Mont. 1976)(exception available when due process objections to state 
prosecution not heard in state court despite defendant's best efforts) and Cinema Assocs. v. City of 
Oakwood, 417 F. Supp. 146, 150 (S.D. Ohio 1976) (exception available when film exhibitors and 
distributors prosecuted for showing film determined not obscene by local federal district court).

91. See 401 U.S. at 43, 45 (accused should defend in pending state proceeding before initiating federal 
action unless state proceeding provides inadequate protection).

92. See Trainor v. Hernandez, 431 U.S. at 447 n. 10. Trainor was remanded for determination of the 

The exceptions for prosecutions motivated by bad faith or a desire to 
harass86 87 also have been restricted, although less severely than the exception 
for extraordinary circumstances. In Hicks v. Miranda* 1 the district court 
determined that the bad faith of the prosecuting state authorities was so 
obvious that “any editorializing of [the relevant] facts would serve no 
purpose,”88 but the Supreme Court reversed, holding that the finding of bad 
faith was insufficiently justified in the record.89 The Court’s failure to 
enunciate guidelines for application of the bad faith and harassment excep
tions has generated considerable confusion in the lower courts about when the 
exceptions apply.90

The Impact o/Moore v. Sims. The “clearly bars” rule announced in
Moore v. Sims further erodes the exceptions to the Younger doctrine by 
limiting the protections afforded by the adequate state forum requirement. 
Younger intimated that the doctrine is inapplicable when no adequate state 
forum exists,91 a principle that has been adhered to in subsequent decisions.92 
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Prior to Sims the lower federal courts had interpreted the principle to permit 
the issuance of injunctive relief when the state remedy was inadequate for 
either of two reasons: The constitutional challenges could not be raised as a 
defense in the pending state proceeding,43 or the state procedure allowed 
interposition of the federal claim in theory only.44 Sims curtails the power of 
federal courts to intervene for either of these reasons. On the one hand, Sims 
explicitly rejects the view that abstention is unwarranted simply because 
federal claims cannot be raised as a defense in the state suit.45 On the other 
hand, the Court’s unwillingness in Sims to scrutinize the practicality of state 
remedies in determining their adequacy suggests a reluctance to acknowledge 
their relevance.46 Moreover, Sims signals that federal intervention will be 
permitted only when, as in Trainor, a state statute explicitly bars interposition 
of federal claims.93 94 95 96 97

adequacy of the state forum. Id. at 447. The district court found that the state procedures did not permit 
presentation of the constitutional claims and concluded that abstention therefore was not required. Quern 
v. Hernandez, No. 74 C 3473 (N.D. Ill. (1973), affd, 440 U.S. 951 (1979).

For cases and commentaries expressly stating the adequate state forum requirement, see Kugler v. 
Helfant, 421 U.S. 117, 124 (1975) (Younger doctrine founded on premise that pending state prosecution 
ordinarily provides “fair and sufficient opportunity” for vindication of accused's federal rights); Gibson v. 
Berryhill, 411 U.S. 564, 577 (1973) (Younger abstention presupposes opportunity to raise and have timely 
decided federal issues); Aldisert, On Being Civil to Younger, 11 Conn. L. Rev. 181, 197 (1979) (critical 
assumption underlying Younger doctrine is that pending state proceeding furnishes adequate remedy for 
violations of defendant’s state and federal rights); Laycock, Federal Judicial Interference with State 
Prosecutions, 1977 Sup. Ct. Rev. 193, 194 (same).

93. See Mortal v. Judiciary Committee, 565 F.2d 295, 299 (5th Cir. 1977) (in its quasi-criminal 
extensions, doctrine applicable only when successful defense of state enforcement proceedings would fully 
vindicate federal rights), cert, denied, 435 U.S. 1013 (1978); Lynch v. Snepp, 472 F.2d 769, 774-75 (5th Cir. 
1973) (abstention unwarranted when great and immediate danger of irreparable injury cannot be alleviated 
by defense to pending civil litigation).

94. See, e.g., Fernandez v. Trias Monge, 586 F.2d 848, 852-53 (1st Cir. 1978) (abstention not required 
when plaintiffs vain efforts to gain state relief indicate no viable state remedy available); Flynt v. Leis, 574 
F.2d 874, 881 (6th Cir. 1978) (abstention not required when claims apparently could not be raised in state 
proceeding) rev'd on other grounds, 439 U.S. 438 (1979); Doe v. Maher, 414 F. Supp. ¡368, 1376-77 (D. 
Conn.) (three-judge court) (state summary contempt procedure inadequate when it did not appear to 
permit interposition of any defenses or constitutional issues) vacated. 432 U.S. 526 (1976). See also Zeigler, 
supra note 51, at 303 (federal courts generally willing to find state remedy inadequate either when no 
procedural mechanism exists whereby federal claim may be raised in state court or when state remedy 
exists in theory, but ineffective in practice).

95. 442 U.S. at 430 n.12; see notes 142-45 infra and accompanying text (explaining “defense rule” 
proposed by Sims dissenters).

96. 442 U.S. at 430, 432 (issue of timeliness and comprehensiveness of state remedies indistinguishable 
from issue of bad faith).

97. See note 92 supra (abstention not required when constitutional challenges expressly barred).
98. 442 U.S. at 430 n.13 (counsel did not contend that interposition of constitutional challenges barred 

in state court).
99. Id. at 432.

The ambiguity in the “clearly bars” rule stems in part from the Simses’ 
failure to litigate whether Texas procedures did in fact bar interposition of 
their federal claims.98 The Sims opinion, however, strongly suggests that the 
same decision would have been reached had the Court been presented with a 
record showing that the federal claims actually were barred. First, the Court 
dismissed as indistinguishable from conventional claims of bad faith the 
Simses’ argument that abstention was unwarranted because of the delays they 
experienced in obtaining a hearing in state court.99 The Court suggested that 
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in the absence of bad faith, concerns such as timeliness, certainty, and 
comprehensiveness of state remedies have no bearing on the issue of the 
adequacy of the state forum.100 Second, although the procedural irregularities 
the Simses encountered afforded an ideal opportunity to establish standards 
for evaluating the adequacy of state remedies, the Court elected not to follow 
such a course. If the practicality of state remedies is irrelevant to a 
determination of their adequacy, the Sims “clearly bars” rule is a strict and 
inflexible test of the adequacy of the state forum.

100. Id. at 432-34 (intervention warranted on facts in Sims only if warranted in every attachment to 
protect child).

101. Id. at 430.
102. 430 U.S. 327 (1977).
103. 442 U.S. at 425-26. The Court also inexplicably cited Gibson v. Berryhill, 411 U.S. 564 (1973), in 

which the Court stated that abstention “naturally presupposes the opportunity to raise and have timely 
decided by a competent state tribunal the federal issues involved.” Id. at 577.

104. 430 U.S. at 337 (emphasis in original). The Sims Court quoted part of the statement from Judice. 
442 U.S. at 425.

105. 430 U.S. at 336-37. The Court said that the constitutional challenges "could have been raised by 
appellees in the state courts, as a defense to the ongoing proceedings.” Id. at 330 (emphasis in original).

106. Id. at 336-37.
107. Id. at 337.

II. The Adequate State Forum Requirement

Ambiguous Younger Precedent. Prior to Sims, the Supreme Court had
made no explicit statement concerning what constitutes an adequate state 
forum within the meaning of Younger. The “clearly bars” rule is therefore 
definitive in that it constitutes “the only pertinent inquiry” for assessing the 
adequacy of a state remedy.101 102 Nevertheless, the Court failed to explain the 
rule’s operation or to justify it in terms of the principles of equity, comity, and 
federalism underlying the Younger doctrine. Instead, the issue was treated as 
if resolved by prior case law. The precedent, however, is ambiguous and 
supports differing interpretations of the “clearly bars” rule.

The Sims Court relied primarily upon Juidice v. VaiP02 as precedent for the 
“clearly bars” rule.103 In Juidice the Court stated: “Here it was abundantly 
clear that appellees had an opportunity to present their federal claims in the 
state proceedings. No more is required to invoke Younger abstention.”104 Out 
of context, this passage may seem to justify the Court’s holding in Sims. The 
holding in Juidice, however, was that abstention is required when state 
procedures allow constitutional challenges to a statute to be raised by way of 
defense in the state proceeding.105 The question was whether the mere 
opportunity to appear voluntarily at such a hearing constituted an adequate 
state remedy or whether the procedure was inadequate because it did not 
require the defendant to appear for a hearing.106 The Court determined that 
providing an opportunity to appear at the hearing—at which any constitu
tional challenges could be interposed as a defense—was sufficient to satisfy 
due process.107 The issue of whether state procedures are adequate merely 
because they afford the opportunity to raise constitutional challenges was not 
raised.

In his dissenting opinion in Sims, Justice Stevens, joined by Justices 
Brennan, Stewart, and Marshall, argued that the majority had misconstrued 
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Younger precedent.108 The dissenters contended that the case law supported a 
finding that Younger does not bar federal court consideration of issues that 
could not be raised as defenses in the state proceeding.109 This “defense test’’ 
has more support in the Court’s prior decisions than does the “clearly bars” 
rule.

108. 442 U.S at 427.
109. Id. at 440.
110. 401 U.S. at 46.
111. See, e.g., Trainor v. Hernandez, 431 U.S. at 442 (injunctive relief may not issue if constitutional 

challenges can be raised as defense); Huffman v. Pursue, Ltd., 420 U.S. at 601-02 (same); Byrne v. 
Karalexis, 401 U.S. 216, 220 (1970) (injunctive relief improperly issued, in the absence of finding that 
constitutional challenges could not have been raised in pending state criminal prosecution).

112. 420 U.S. 103 (1975).
113. Id. at 108 n.9. In Gerstein the Court required the state to provide pretrial detention hearings in a 

suit filed by defendants in a pending prosecution. Id. at 105, 116-19.
114. 430 U.S. at 336-37.
115. Id. at 337.
116. 442 U.S. at 431.
117. Terrace v. Thompson, 263 U.S. 197, 214 (1923); see American Life Ins. Co. v. Stewart, 300 U.S. 

203, 214-15 (1937) (equity must act when legal remedy less adequate than that available at equity); May v. 
Le Claire, 78 U.S. 217, 236 (1870) (same); Boyce’s Ex’rs v. Grundy, 28 U.S. 210, 215 (1830) (same); 30 
C.J.S. Equity, § 25 (1965) (same).

118. This principle was “’controlling in equity proceedings from the earliest period in England, and 
always in this country.”’ Trainor v. Hernandez, 431 U.S. at 465 n. 11 (Stevens, J., dissenting) (quoting Scott 
v. Neely, 140 U.S. 106, 110 (1891)).

Younger foreshadowed the “defense test” by specifying that to show the 
irreparable injury necessary for issuance of injunctive relief, “the threat to the 
plaintiffs federally protected rights must be one that cannot be eliminated by 
his defense against a single criminal prosecution.”110 Subsequent decisions 
restated this position.111 112 The Court enunciated the defense rule in Gerstein v. 
Pugh,m which held that Younger does not bar federal court consideration of 
an issue that could not be raised in defense of the criminal prosecution when 
the requested relief could not prejudice or delay conduct of the pending state 
proceedings.113 The procedural setting of Juidice paralleled that of Gerstein. 
But because the challenged state procedures in Juidice allowed constitutional 
claims to be raised as a defense, abstention was required.114 Gerstein, in which 
the opposite result was reached, was distinguished in Judice on this very 
point.115 The Sims Court, however, minimized this aspect of Gerstein and 
distinguished it instead on the ground that the injunction granted in that case 
did not interfere with the progress of the state proceedings.116 Precedent for 
the “clearly bars” rule therefore is insufficiently clear to justify a strict 
reading of the rule. Yet by relying solely on Juidice, the Sims Court avoided 
the difficult task of formulating a theoretical basis for the “clearly bars” rule.

Conflicting Equitable and Statutory Considerations. The Sims Court
ignored altogether two other distinct sources of law relevant to its decision, 
both of which point to the conclusion that a strict interpretation of the Sims 
rule is unsound. First, the long established rule at equity is that a legal remedy 
is adequate only if “as complete, practical and efficient as that which equity 
could afford.”117 To the extent that the “clearly bars” rule deems the 
practicality and efficiency of the state remedy irrelevant to determining its 
adequacy, the rule fails to comport with this equitable principle that antedates 
the Constitution.118 The Younger doctrine does not purport to incorporate all 
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traditional equitable principles in unmodified form, but such principles are an 
essential component of the doctrine.119 Therefore, although comity and 
federalism may sometimes require deviation from the rules of equity,120 the 
Sims Court failed to explain why these principles might dictate a strictly 
interpreted “clearly bars” rule.

119. The Younger Court identified equity as one of the core principles underlying the abstention 
doctrine and said that comity and federalism reinforce it. 401 U.S. at 44. See Kugler v. Helfant, 421 U.S. 
117, 123 (1975) (Younger doctrine founded on equitable principles and reinforced by principles of 
federalism).

120. One commentator has noted that the Younger doctrine deviates from traditional equitable 
principles in three respects. First, although the danger of irreparable harm is a prerequisite to injunctive 
relief at equity, the Younger doctrine also requires that the danger be great and immediate. Second, 
although equity holds that legal remedies which first become available after the equity suit is filed are 
irrelevant, the Younger doctrine provides that a federal district court may be divested of jurisdiction if a 
legal action is filed in state court before federal proceedings are begun on the merits. Finally, the Younger 
doctrine applies to declaratory judgments, contrary to the traditional rule at equity. Laycock, supra note 
92, at 224-25.

121. Act of April 20, 1871, ch. 22, § 1, 17 Stat. 13 (current version at 42 U.S.C. § 1983 (1976)).
122. Mitchum v. Foster, 407 U.S. 225, 238-43 (1972) (reviewing legislative history of § 1983); Monroe 

v. Pape, 365 U.S. 167, 171 (1961) (same); 19 B.C. L. Rev. 699, 742-44 (1978)(same). Although one of the 
premises underlying section 1983 was that the state courts are reluctant or unable to safeguard federal 
rights, this premise has been expressly disavowed by the Supreme Court. Moore v. Sims, 442 U.S. at 430; 
Huffman v. Pursue, Ltd., 420 U.S. at 610-11.

123. 365 U.S. 167 (1961).
124. Id. at 173-75; accord. Potwora v. Dillon, 386 F.2d 74, 77 (2d Cir. 1967) (purpose of section 1983 to 

provide federal remedy both when state remedy inadequate on its face and when adequate in theory but 
unavailable in practice).

125. 407 U.S. 225 (1972).
126. Id. at 242-43.

Second, strict formulation of the “clearly bars” rule contravenes the 
statutory purposes of 42 U.S.C. § 1983. Enacted as section one of the Civil 
Rights Act of 1871,121 section 1983 was intended to enforce the provisions of 
the fourteenth amendment against state action. The statute’s legislative 
history makes clear that it was enacted in response to congressional fear that 
the state governments or courts might be unwilling to uphold the constitu
tional rights of all the people.122 In keeping with the purposes of the 1871 Act, 
the Court in Monroe v. Pape123 construed section 1983 to vest federal courts 
with jurisdiction to intervene in state proceedings both when the state’s 
remedy is inadequate on its face, and when it is adequate in theory but not in 
practice.124 In Mitchum v. Foster'25 the Court recognized that the purposes of 
section 1983 could only be realized if the statute was recognized as an 
expressly authorized exception to the Anti-Injunction Statute.126

If construed to allow federal intervention only when state procedures 
explicitly bar interposition of federal claims, the “clearly bars” rule would 
directly conflict with section 1983 because federal courts would be denied the 
authority to intervene when state procedures are theoretically adequate, but 
do not in practice provide an adequate, meaningful remedy. Construing the 
Younger doctrine to require abstention in the absence of explicit proof that 
state law clearly bars federal claims will subject potential section 1983 
plaintiffs to the threat of irreparable harm. Under this standard, such 
plaintiffs would have to establish not only that state law precludes them from 
raising their claims as a defense or permissive counterclaim, but also that no 
other procedural device exists for introducing their claims. In hard cases 
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involving ambiguous state procedural laws, it may be impossible to make the 
necessary showing in the absence of a definitive interpretation of the 
ambiguous law by the state’s highest court. Thus federal relief will be 
available only when state appellate courts have ruled that federal claims were 
properly barred at the trial court level, conceivably long after the state 
defendant’s substantive rights have been determined under the very proce
dures the defendant sought to challenge. This de facto exhaustion require
ment127 will cause irreparable injury in those cases in which the challenged 
procedures are in fact constitutionally defective.128

127. The Sims exhaustion requirement differs from the exhaustion requirement established in Huffman 
v. Pursue, Ltd.. 420 U.S. 592 (1975). Huffman requires a state defendant whose constitutional challenges 
are rejected on the merits in the state court of general jurisdiction to exhaust state appellate remedies, 
regardless of his estimate of his chances of success on appeal. Id. at 610-11. Thus Huffman rejects 
substantive futility as an adequate ground for federal intervention. Sims on the other hand rejects 
procedural futility as the justification for federal intervention, requiring exhaustion of state remedies to 
determine if state procedures allow the substantive federal issue to be addressed in state court at all, an 
entirely different question. See notes 129-32 infra and accompanying text (federalism not threatened by 
federal court intervention when state procedures appear to bar federal claims).

128. Justice Stevens has argued that abstention should not be required if the district court determines 
that the challenged state procedures are constitutionally infirm. See Moore v. Sims, 442 U.S. at 440-41, 443 
n. 15 (Stevens, J., with Brennan, Stewart & Marshall, JJ., dissenting) (abstention unwarranted in view of 
district court determination that state procedures violate due process); Trainor v. Hernandez, 431 U.S. at 
469 (Stevens, J., dissenting) (principled application of Younger doctrine forecloses abstention when federal 
suit challenges constitutionality of state procedures); Juidice v. Vail, 430 U.S. at 339-40 (Stevens, J . 
dissenting)(same).

129. See, e.g., Trainor v. Hernandez, 431 U.S. at 446 (federal intervention can be interpreted as 
reflecting negatively on ability of state courts to enforce constitutional principles); Huffman v. Pursue, Ltd. 
420 U.S. at 604 (same); Steffel v. Thompson, 415 U.S. at 460-62 (same).

130. The Supreme Court has rejected the rule that Younger should not apply because of the unlikelihood 
that substantive constitutional issues will receive favorable treatment in state court. See Hicks v. Miranda, 
422 U.S. 332, 350 n.18 (rejecting futility claim because state courts can reverse prior decisions, and because 
prior decision concerning constitutional issue came from intermediate court, not state’s highest court).

131 Huffman v. Pursue, Ltd., 420 U.S. at 609 (state judicial system would be denied fair opportunity to 
resolve federal issues arising in its courts if federal district courts could substitute themselves for state 
appellate courts).

Federalism Concerns Do Not Require Strict Interpretation of the "Clearly 
Bars" Rule. The Court has identified three dangers to federalism
principles posed by federal interference with pending state court proceedings. 
The “clearly bars” rule, if strictly construed, provides adequate protection 
against these dangers, but only at the cost of irreparable harm to the plaintiffs. 
Satisfactory protection from these dangers could also be provided, however, 
by a more liberal interpretation of the “clearly bars” rule, which also would 
have the advantage of minimizing the risk of irreparable injury to section 
1983 plaintiffs. The first danger cited is that federal court intervention will 
impugn the willingness and ability of state judges to uphold federal rights.129 
This danger may present itself when a federal court, doubting a state court’s 
willingness or ability to give satisfactory treatment to a claim, asserts 
jurisdiction over a claim that may be raised in state proceedings.130 The 
Huffman exhaustion requirement is designed chiefly to protect against this 
threat.131 No comparable risk exists when a federal district court determines 
that the substantive issue is unlikely to be addressed in state court. If federal 
claims cannot be introduced in a state proceeding, federal intervention in no 
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way questions the willingness or ability of state courts to enforce those federal 
claims.132

132. See Developments in the Law—Section 1983 and Federalism, 90 Harv. L. Rev. 1133, 1325 (1977) 
(when federal plaintiff can show state’s prior practice provides no opportunity to litigate constitutional 
claim, Younger exception appropriate).

133. See Trainor v. Hernandez, 431 U.S. at 445 (intervention may result in duplicative litigation); 
Huffman v. Pursue, Ltd., 420 U.S. at 604 (same); cf. Steffel v. Thompson, 415 U.S. at 462 (when no state 
proceeding pending, exercise of federal jurisdiction cannot result in duplicative litigation).

134. Of course, to the extent that the district court misconstrues state law and erroneously concludes 
that no state remedy is available, no savings in time or effort will result from intervention.

135. Huffman v. Pursue, Ltd., 420 U.S. at 604 (federal interference with state judicial proceedings 
prevents state from effectuating its substantive policies).

136. Moore v. Sims, 442 U.S. at 429-30; see Trainor v. Hernandez, 431 U.S. at 445 (federal intervention 
forecloses state’s opportunity to construe challenged statute); Huffman v. Pursue, Ltd., 420 U.S. at 604 
(failure to abstain prevents state from providing forum competent to vindicate constitutional objections 
against its substantive policies).

137. See Moore v. Sims, 442 U.S. at 423 & n.8 (Younger not applicable to every pending state 
proceeding; applies only to those in which state’s interest substantial); Huffman v. Pursue, Ltd., 420 U.S. at 
604 (reserving judgment on Younger's applicability to civil proceedings involving private parties).

138. Steffel v. Thompson, 415 U.S. 460-62; see text accompanying notes 65-67 supra (discussing holding 
in Steffel).

139. Although its language was ambiguous, the Sims Court apparently was unwilling to sanction 

The second fear expressed by the Court is that federal intervention in 
pending state court proceedings may result in duplicative legal proceedings 
and other judicial diseconomies.133 When the issues before the federal and 
state courts are separate and distinct, federal intervention cannot cause 
significant duplication of effort. But even given some overlap of issues and 
some duplication of effort, requiring abstention under a strict interpretation 
of the “clearly bars” rule is likely to exact a far greater economic toll than 
allowing intervention under a more flexible interpretation. When it appears 
that federal claims are barred, abstention to permit definitive resolution of the 
ambiguous procedural issue in state court will needlessly cause substantial 
expenditures of time and effort. These costs could easily be averted by federal 
action.134 Consequently, granting the district courts discretionary power to 
assert jurisdiction when it appears reasonably certain that state procedures 
bar federal claims will produce significant judicial economies.

Finally, federal court intervention may interfere with the role of the states 
in the federal system both by hindering them in the implementation and 
effectuation of their substantive policies135 and by denying state judiciaries the 
opportunity to mediate federal constitutional concerns and state interests.136 
These state interests are not immutable, however, and the Court, in determin
ing whether abstention is required, has repeatedly balanced them against the 
national concern for protecting federal rights. The weight to be accorded 
these considerations depends to a large extent upon the nature of the pending 
state proceeding. Although the state’s interest in criminal proceedings is 
great, its interest in civil proceedings to which it is not a party may not be 
substantial enough to mandate abstention.137 Likewise, if federal relief is 
sought and a state suit is merely threatened, the federalism interest in 
deferring to the state judiciary is insufficient to require federal abstention.138 
It follows that abstention should not be required if an unrelated state suit is 
pending when the federal relief is sought, a conclusion apparently rejected by 
the Court in Sims.139 Provided it does not delay or disrupt an ongoing state 
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suit, federal relief may issue when a state suit is pending, notwithstanding any 
negative impact resulting to the state judiciary.140 And under Sims, when a 
state suit is pending but clearly bars the interposition of federal claims, the 
state’s interest in trying the case in its own courts must give way to the right of 
the section 1983 plaintiff to have his federal claims heard.141

intervention even when the federal and state suits are wholly unrelated. Thus, in response to the dissent’s 
criticism that abstention should not have been required because the Simses’ state and federal suits were 
unrelated, 442 U.S. at 438-40 (Stevens, J., with Brennan, Stewart & Marshall, JJ„ dissenting), the Court 
said that even if the dissent were correct in asserting that the two suits were wholly unrelated, the Simses 
nevertheless “could simply obtain a resolution of the pending proceeding and then file their separate 
action”—implying that a separate federal action could not be filed while an unrelated state suit was 
pending. Id. at 435 n.14. Moreover, the Court dismissed the dissent’s suggestion that requiring abstention 
when state and federal suits are unrelated makes every state proceeding require federal abstention. The 
Court stated that abstention is not required when the state has an insufficient interest in the pending state 
suit. Id. at 423 & n.8. This statement also implies that to make Younger applicable, abstention will be 
required even if the subject of the federal suit is wholly unrelated to the state action, provided that the 
state’s interest in the pending state suit is substantial. See Laycock, supra note 67 at 686-87 (interpreting 
Sims to establish “bizarre rule” that abstention required when state and federal suits wholly unrelated).

140. See Gerstein v. Pugh, 420 U.S. 103, 108 n.9 (1975)( Younger no bar to federal injunction directed at 
pretrial detention when no prejudice to conduct of trial on merits). This was also the basis for the Sims 
Court’s apparent approval of the district court’s order returning the children to their parents from the 
unlawful custody of the state. See Sims, 442 U.S. at 431 (injunction in Sims not necessary to obtain release 
of children already placed in custody of parents by federal court order).

141. Id. at 425-26.
142. Id. at 440 (Stevens, J., with Brennan, Stewart & Marshall, JJ., dissenting).
143. Id.
144. Justice Rehnquist’s summary dismissal of the "defense test” in a footnote asserting “[t]he 

proposition that claims must be cognizable ‘as a defense’ in the ongoing state procedure . . . converts a 
doctrine with substantive content into a mere semantical joust,” 442 U.S. at 430 n. 12, simply fails to do the 
“defense rule" justice. His cursory treatment cannot alter the fact that this rule guards federal rights which 
the “clearly bars” rule fails to protect. For example, the “defense rule” would have allowed federal 
intervention in Sims, unlike the strict “clearly bars" rule.

145. The Court correctly rejected Justice Stevens’s argument that abstention should not be required 
when state procedures are challenged. 442 U.S. at 426 n.10.

III. Alternatives to Strict Interpretation of the “Clearly 
Bars” Rule

The Defense Test. The “defense test” proposed by Justice Stevens in his
Sims dissent142 presents no threat of irreparable injury because it requires the 
defendant to litigate in state court only if his constitutional claims may be 
raised as an affirmative defense in the earlier state proceeding.143 The “defense 
test” requires abstention only when the availability of an adequate state 
remedy is certain and thereby guarantees state defendants a relatively timely 
and efficient resolution of their constitutional claims.144 The “defense test” is 
nevertheless unacceptable because it conflicts with comity and federalism. 
For example, if state procedures bar interposition of federal claims as a 
defense but permit them to be raised effectively by permissive counterclaim, 
then requiring the defendant to pursue state remedies poses no danger of 
irreparable injury. Under these circumstances, divesting a state court of 
power to entertain the case or counterclaim in the absence of any indication of 
impropriety would reflect negatively upon the state judiciary and needlessly 
disrupt the orderly operation of the state judicial system.145
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A Proposed Interpretation of the “Clearly Bars” Rule. The “clearly
bars” rule should be construed liberally to permit federal intervention when it 
poses little danger to state interests but when the corresponding risks of 
abstention are great. Accordingly, intervention should be allowed when 
abstention is likely to cause irreparable injury146 but intervention is unlikely to 
impugn the state judiciary, to result in duplicative legal proceedings, or 
otherwise to interfere with the role of the state in the federal system. These 
conditions may be satisfied by construing the “clearly bars” rule to permit 
federal court intervention when the section 1983 plaintiff can establish three 
things: First, that his federal claims are barred in practice even if not in 
theory; second, that the threat of irreparable injury is great if the federal court 
fails to act; and third, that the federal relief requested is unavailable in the 
state system.147

146. The Supreme Court has not explicitly stated what injury is irreparable. It seems, however, that the 
plaintiff who alleges imminent deprivation of a liberty interest stands a greater chance of making the 
required showing than one who asserts speculative restraint upon a liberty interest or an interference with a 
property right. See Jarvis v. Knowlton, 459 F. Supp. 687, 695 (N.D. Tex. 1978)(espousing this view).

147. For example, if habeas relief could readily be obtained in the state system, or a superior state court 
was willing to enjoin the pending state proceeding, the federal court should decline to issue relief.

148. 442 U.S. at 420.
149. See Tex. Fam. Code Ann. tit. 2, § 1706 (Vernon 1975) (court shall conduct hearing on motion to 

modify emergency ex parte order).
150. The Simses pursued the following measures: (1) A motion to modify under section 17.06 of the 

Texas Family Code; (2) an application for writ of habeas corpus to the Harris County District Court; and 

Because this liberal interpretation of the “clearly bars” rule would permit 
intervention only when the danger of irreparable injury is high and the threat 
to the state’s interests posed by intervention is minimal, the plaintiff should be 
required to meet the assigned burden of proof by a mere preponderance of the 
evidence. Under these circumstances, to impose a higher standard of proof 
would tilt the balance heavily in favor of the state and unreasonably endanger 
federally protected rights. To meet this burden of proof, section 1983 
plaintiffs would need to introduce evidence of any state law bearing on the 
admissibility of their claims, including prior state court responses to attempts 
to litigate similar constitutional questions. They would also be required to 
introduce evidence concerning their own efforts to obtain state relief.

The facts in Sims provide a suitable vehicle for demonstrating how a liberal 
interpretation of the “clearly bars” rule would apply in practice. If the Simses 
were to relitigate their claim in light of the Supreme Court’s decision in their 
case, they would need to show that their constitutional challenges were barred 
under existing state procedures. They would argue that Texas law makes it 
appear highly unlikely that their due process challenges could be addressed in 
the pending state proceeding. The unexplained failure of the Harris County 
Juvenile Court to set a hearing date for the Simses’ motion to modify the 
emergency ex parte restraining order of March 26, 1976148 denied the Simses 
what was, under the decisions of the intermediate state appellate courts, their 
only chance to question the constitutionality of the Texas statutes.149

The Simses would buttress their argument that the federal relief they 
requested was unavailable in state court by referring to their unsuccessful 
efforts to obtain either a state hearing on the merits or state habeas corpus 
relief.150 The Simses would also point to other Texas cases in which 
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constitutional challenges similar to the ones they advanced were not allowed 
to be litigated. For example, in Coleman v. State Department of Public 
Welfare15' another Texas court demonstrated the same sort of unwillingness 
to entertain constitutional questions in a conservatorship proceeding as 
characterized the state proceedings in Sims. Both the procedural and 
substantive issues involved in Coleman resembled those in Sims. In Coleman a 
child was taken from its mother at a hearing at which she was unrepresented 
by counsel.151 152 The case came to trial only after the child had been held under 
temporary orders for a fifteen month period.153 The defendant in Coleman, 
however, made no attempt to gain a federal forum, electing instead to pursue 
only her state remedies.154 As a result, the case proceeded as if no federal 
forum were available, just as it would have if a federal forum had been sought 
and denied under a strict “clearly bars” rule. Due process challenges were 
asserted at trial by motion, but they were overruled, and the mother’s parental 
rights were terminated after trial on the merits.155 When she again tried to 
raise the due process issues on appeal, they were held to have been mooted by 
the adverse ruling on the merits.156

(3) an application to the Texas Court of Civil Appeals for a writ of habeas corpus. The motion was returned 
unfiled, and the habeas petitions were both denied on jurisdictional grounds. 442 U.S. at 420-22. See notes 
1-26 supra and accompanying text (describing Simses’ unsuccessful efforts to obtain state relief).

151. 562 S.W.2d 554 (Tex. Civ. App 1978).
152. Id. at 555-56.
153. Id. at 556.
154. Id. at 555-56.
155. Id. at 555.
156. Id. at 556.
157. See Knipe v. Colpitts, 551 S.W.2d 150, 151 (Tex. Civ. App. 1977) (temporary orders affecting 

visitation and conservatorship interlocutory and not appealable); In re R.E.W., 545 S.W.2d 573. 575 (Tex. 
Civ. App. 1976) (final judgment renders error in issuing temporary order moot). See also San Antonio Gen. 
Drivers, Helpers Local 657 v. Thornton, 299 S.W.2d 911,915 (Tex. 1957) (Texas courts decline to rule on 
constitutionality of statutes when ruling can be avoided).

158. See Heidelberg v. Harvy, 368 S.W.2d 947, 948 (Tex. 1963) (temporary restraining orders 
interlocutory and not appealable); Knipe v. Colpitts, 551 S.W.2d 150, 151 (Tex. Civ. App. 1977) 
(temporary orders affecting visitation and conservatorship interlocutory and unappealable); Johnson v. 
Parish, 547 S.W.2d 311, 312-13 (Tex. Civ. App. 1977) (same); Tex. Fam. Code Ann. tit. 2, § 11.19 
(Vernon 1975)(section of Family Code governing appeals does not mention temporary orders issued under 
chapter 11); Tex. R. Civ. P. 385 (temporary injunctions are appealable but temporary restraining orders 
are not). But see Brown v. Jones, 473 F. Supp. 439, 450 (N.D. Tex. 1979) (decisions of Texas courts in 
conflict over appealability of temporary custody order); In re Stuart, 554 S.W.2d 821, 822 (Tex. Civ. App. 
1976) (stating that § 11.11(b) of Tex. Fam. Code makes temporary orders appealable).

Finally, the Simses would establish the unavailability of state appellate 
remedies. The Texas Court of Civil Appeals, although not the state's highest 
court, had held that the issues of the greatest and most immediate importance 
to the Simses—those concerning the constitutionality of the state’s ex parte 
seizure and conservatorship procedures—could not be addressed by an appeal 
of the final judgment in the case because any error committed in issuing a 
temporary order is rendered moot by the entry of a final judgment.157 
Interlocutory appeal of temporary ex parte orders was likewise impossible 
because such orders are in the nature of temporary restraining orders, which 
are never amenable to interlocutory appeal under Texas law.158

Although unlikely, it is possible that the state would argue that the Simses’ 
claims were not barred because they could have been raised by permissive 
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counterclaim.159 In view of the uncertainty of state procedures and the novelty 
of this procedural alternative, this argument would be insufficient to tip the 
balance in favor of abstention.160 Moreover, if the Simses were required to 
litigate in state court, they would risk irreparable harm in the event the court 
were to exercise its discretionary power to refuse to hear the permissive 
counterclaim. Given the unlikelihood of the Simses successfully raising their 
due process claims in state court, the danger of irreparable injury posed by 
abstention outweighs the relatively insignificant threat to the state posed by 
an assertion of federal court jurisdiction. Consequently, the Simses would be 
deemed to have met their burden under the liberal interpretation of the 
“clearly bars” rule.

159. In its brief on the merits, however, the State argued that the "[mjultifaceted state action which 
allegedly violated Appellees’ right to privacy under the United States Constitution . . . could be raised as a 
defense or as a counterclaim in a single proceeding in State court.” Brief for Appellant at 13-14, Moore v. 
Sims, 442 U.S. 415 (1979). The State clearly erred, however, in asserting that the federal claims could have 
been raised as a defense. The Court cited three cases in support of its assertion that the Simses' 
constitutional challenges could have been addressed by way of permissive counterclaim in the pending state 
proceeding. Id. at 425 n.9. Two were inapposite. See Blair v. Gay, 33 Tex. 157, 164 (1870) (defendant in 
state district court contract suit based on adverse judgment in county court could assert errors in county 
court judgment as defense to district court action); Texas Gauze Mills v. Goatley, 119 S.W.2d 887, 888 
(Tex. Civ. App. 1938) (permitting joinder of plaintiffs related claims in contract action). The third case, In 
re R.E.W., 545 S.W.2d 573 (Tex. Civ. App. 1976), stood only for the proposition that the full range of 
constitutional challenges could have been introduced at the hearing on the motion to modify the March 26 
emergency order, id. at 575, had the juvenile court seen fit to set the motion for hearing.

160. The Supreme Court was unable to cite any case in which the procedure that it suggested had been 
invoked. 442 U.S. at 425 n.9. Moreover, the district court’s statement that the Simses' claims could not all 
be addressed in a single state proceeding, 438 F. Supp. at 1187, demonstrates that the lower court did not 
anticipate the proposed use of the permissive counterclaim.

161. Ohio Bureau of Employment Servs. v. Hodory, 431 U.S. 471, 481 (1977).

Conclusion

The “clearly bars” rule should be interpreted to recognize that “there is a 
point ... at which the possible benefits of abstention become too speculative 
to justify or require avoidance of the question presented.”161 If interpreted 
strictly, the rule does not allow federal courts necessary discretionary power 
to assert jurisdiction when they perceive that this point has been reached. 
Sims lends itself, however, to a more liberal interpretation that alleviates this 
major shortcoming. The “clearly bars” rule therefore should be construed to 
permit federal intervention if it appears highly likely that state procedures bar 
interposition of constitutional claims and that abstention poses a serious 
threat of irreparable injury to the would-be federal plaintiff. This suggested 
construction of the “clearly bars” rule accommodates both federally guaran
teed rights and the states’ interests in being free from federal court interven
tion by conditioning such intervention on a finding that state procedures do 
not facilitate timely resolution of the question of whether interposition of the 
federal issues is in fact barred.

Sean P. McGuinness



Class Actions: Certification and Notice 
Requirements

Johnson v. General Motors Corp., 598 F.2d 432 (5th Cir. 1979).

Herman Johnson, a black employee at the Lakewood General Motors 
assembly plant in Atlanta, Georgia, brought a class action against General 
Motors under title VII of the Civil Rights Act of 1964' and 42 U.S.C. 
§ 1981.1 2 The suit, brought on behalf of all past, present, and future black 
employees at the plant, sought monetary and injunctive relief for alleged 
wide-ranging discriminatory practices by General Motors, including racial 
bias in promotion, job assignment, job education, and the dissemination of 
information concerning job openings.3 The United States District Court for 
the Northern District of Georgia held that the res judicata effect of a prior 
employment discrimination suit, Rowe v. General Motors Corp.,4 barred 
Johnson’s suit.5

1. 42 U.S.C. § 2000e (1976).
2. Johnson v. General Motors Corp., 598 F.2d 432, 433 (5th Cir.), rehearing en banc denied, 605 F.2d 

554 (5th Cir. 1979).
3. Id. at 433-34.
4. 4 Empl. Prac. Dec. H 7715, at 5782 (ND. Ga. 1969), rev'd and remanded, 457 F.2d 348 (5th Cir. 

1972).
5. Johnson v. General Motors Corp., 598 F.2d at 434. The Rowe suit also was brought under title VII of 

the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1976); and 42 U.S.C. § 1981 (1976). 4 Empl. Prac. Dec. 
U 7715, at 5783.

Rule 23(c)(3) of the Federal Rules of Civil Procedure provides that the judgment in a class action shall 
be binding upon all members of the class. Fed. R. Civ. P. 23(c)(3). Although rule 23(c)(3) contemplates 
that all class members will be bound by the judgment, the res judicata effect can be tested only in a 
subsequent action. Advisory Committee Notes Accompanying 1966 Amendments to Rule 23, 39 F R D. 
69, 106 (1966) [hereinafter Advisory Committee Notes], Because Johnson worked at the Lakewood plant 
before and during the Rowe litigation and claimed the same type of discrimination at issue in Rowe, the 
district court concluded that Johnson was a member of the Rowe class. Accordingly, the district court held 
that Johnson’s suit was barred by the adjudication in Rowe. Johnson v. General Motors Corp., 598 F 2d at 
4346. 457 F.2d 348, 351 n.3 (5th Cir. 1972). The suit was treated as a rule 23(b)(2) class action Rule 
23(b)(2) of the Federal Rules of Civil Procedure provides for maintenance of a class action when the 
prerequisites to a class action are met and when “final injunctive relief . . . with respect to the class as a 
whole" is appropriate. Fed. R. Civ. P. 23(b)(2).

7. Rowe states that the named plaintiffs sought “damages amounting to the difference between the 
salaries the individual Employees have received while working at GMAD and the salaries they would have 
received had they not been the victims of racial discrimination” in addition to injunctive and declaratory 
relief. 457 F.2d at 351 n.2.

8. 598 F.2d at 434.
9. Rowe v. General Motors Corp., 457 F.2d 348, 351 n.2 (5th Cir. 1972). The district court in Rowe

Rowe was brought as a class action by three black employees who claimed 
that General Motors discriminated in the promotion of hourly-paid employ
ees to salaried positions at the Lakewood assembly plant.6 According to the 
Rowe opinion, the named plaintiffs sought monetary as well as injunctive and 
declaratory relief.7 The Fifth Circuit in Johnson concluded, however, that the 
named plaintiffs in Rowe had not sought classwide monetary relief.8 The 
Rowe plaintiffs ultimately won injunctive relief.9 Although no classwide

1009
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monetary relief was granted, the three named plaintiffs in Rowe settled their 
individual monetary claims for $1,000 each.10

found that General Motors’ promotion procedures were not discriminatory. On appeal, the Fifth Circuit 
reversed, holding that General Motors discriminated against blacks in its promotion procedures and that a 
suitable injunction should issue. Id. at 359. On remand the parties agreed to adopt the proposed final order 
of the district court. Brief for Appellants at 12 & n.9. Johnson v. General Motors Corp., 598 F.2d 432 (5th 
Cir. 1979) (copy on file at Georgetown Law Journal).

10. Johnson v. General Motors Corp., 598 F.2d at 434.
11. Id. at 434. Rule 23(c)(1) provides in pertinent part: "As soon as practicable after the commencement 

of an action brought as a class action, the court shall determine by order w hether it is to be so maintained.” 
Fed. R. Civ. P. 23(c)(1).

12. Johnson v. General Motors Corp., 598 F.2d at 434. Rule 23(b)(3) provides in pertinent part: “The 
judgment in an action maintained as a class action under subdivision (b)(1) or (b)(2) . . . shall . . . 
describe those whom the court finds to be members of the class.” Fed. R. Civ. P. 23(c)(3).

13. 598 F.2d at 434.
14. Id.
15. Id. at 438. In testing the res judicata effect of the Rowe suit, the district court in Johnson apparently 

did not consider whether some of Johnson’s claims were outside the scope of the Rowe decision and 
therefore should not have been barred. Johnson, which was brought on behalf of salaried and hourly-paid 
employees, was broader than Rowe, which asserted claims on behalf of hourly-paid employees only. In 
addition, the Johnson suit went beyond the procedures for promotion to salaried positions that were at issue 
in Rowe. Id. Thus the Fifth Circuit in Johnson remanded with instructions to the district court that 
Johnson’s entitlement to injunctive relief would be barred only to the extent that it would duplicate relief 
that was or could have been sought in Rowe. Id.

16. Id. at 434.
17. Id. at 438.
18. 485 F.2d 441 (5th Cir. 1973).
19. Id. at 446-47.

In his appeal of the district court’s holding that the res judicata effect of 
Rowe barred his employment discrimination suit, Johnson asserted three 
deficiencies in the Rowe litigation. First, Johnson argued that Rowe was not a 
class action because it was never formally certified as such, as required by rule 
23(c)(1) of the Federal Rules of Civil Procedure11 and because the judgment 
in Rowe did not describe those persons whom the court found to be members 
of the class, as required by rule 23(c)(3).12 Second, Johnson argued that the 
absent class members in Rowe were not bound by that suit because the named 
plaintiffs failed to provide notice of the pending litigation.13 Finally, Johnson 
claimed that the named plaintiffs in Rowe were inadequate class representa
tives because they did not seek monetary relief for the class.14

In an opinion by Judge Charles Clark, the Fifth Circuit found that the 
Rowe suit was a valid class action, despite the failure of the district court to 
comply formally with rules 23(c)(1) and (c)(3), and affirmed the district 
court’s decision barring Johnson’s injunctive claims insofar as they were 
duplicative of those granted in Rowe.15 Because notice was not given to absent 
class members, however, the Fifth Circuit concluded that Rowe did not bar 
Johnson’s monetary claims.16 In light of its decision that Johnson’s monetary 
claims were noCTarred, the court found it unnecessary to address the 
adequacy of representation issue.17 18

In rejecting Johnson’s contention that Rowe was not a class action because 
it was never formally certified as required by rule 23(c)(1), the Fifth Circuit 
relied on its decision in Bing v. Roadway Express, lnc.Xi In Bing the Fifth 
Circuit held that a suit brought as a class action, described as a class action, 
and treated as a class action was a class action notwithstanding the district 
court’s failure to formally certify the suit as such.19 In the Fifth Circuit’s view, 
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the district court’s “implicit determination of the class action question” 
satisfied rule 23(c)(1).20 Because Rowe was described and treated as a class 
action at trial and on appeal, the Fifth Circuit in Johnson concluded that the 
district court had implicitly certified the class, thereby fulfilling the require
ment of rule 23(c)(1).21

20. Id. at 447. According to Bing, if the record indicates that the district court treated the litigation as a 
class action, the district court has implicitly certified the suit as a class action. Id. To deny that such an 
action is a class action, insisted the court, “would be to ignore the substance of the proceedings below in 
favor of an excessively formalistic adherence to the Federal Rules of Civil Procedure." Id.

21. Johnson v. General Motors Corp., 598 F.2d at 435.
22. Id.
23. Bing v. Roadway Express, Inc., 485 F.2d at 446-47.
24. 598 F.2d at 435. The district court in Rowe stated in its opinion that "[t]he alleged class included all 

Negroes similarly situated to Rowe and all present and future Negroes employed in hourly rated jobs." 4 
Empl. Prac. Dec. 7715, at 5784 (N.D. Ga. 1969). In a footnote, the court of appeals in Rowe described 
the class as “all Negroes similarly situated to Rowe and all present and future Black hourly rated 
employees at GMAD . . . .” 457 F.2d at 351 n.3.

25. 598 F.2d at 435.
26. Id. at 436-38.
27. Id. at 436. A suit may proceed as a class action only if it meets the prerequisites of rule 23(a), see note 

39 infra (enumerating rule 23(a) requirements), and if it fits the characteristics of at least one of the three 
categories described in rule 23(b). Subsection (b)(1) permits a class action when there is a chance of 
"inconsistent or varying adjudication" among the parties if the suit is not maintained as a class action, or 
when disposition of the suit as an individual action would prejudice the rights of absent class members if 
they were not parties to the suit. Fed. R. Civ. P. 23(b)(1). Subsection (b)(2) permits a class action when 
"the party opposing the class has acted or refused to act on grounds generally applicable to the class, 
thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the 
class as a whole.” Fed. R. Civ. P. 23(b)(2). Under (b)(3), a class action is permitted if "the court finds that 
the questions of law or fact common to the members of the class predominate over any questions affecting 
only individual members, and that a class action is superior to other available methods for the fair and 
efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3).

The Fifth Circuit also relied on Bing in rejecting Johnson’s contention that 
the Rowe district court’s failure to describe the class members in its final 
judgment as required by rule 23(c)(3) was a defect that should prevent the 
Rowe suit from barring Johnson’s claims.22 In Bing, although the district 
court did not describe the members of the class in its judgment, the Fifth 
Circuit held that the judgment described the class by implication and that 
such a description satisfied rule 23(c)(3).23 Accordingly, in Johnson the Fifth 
Circuit noted that although the district court in Rowe did not describe the 
class members in its final judgment, the order nonetheless was intended to 
operate with reference to the class as described in the opinions of both the 
district and appellate courts.24 The Fifth Circuit in Johnson concluded that 
the district court in Rowe had defined the class implicitly and that the district 
court’s failure to describe the class in the judgment was an “error without 
significance” that would not alter the res judicata effect of the judgment.25

On the issue of notice the Fifth Circuit ruled in favor of Johnson. Because 
the named plaintiffs in Rowe did not send notice to the absent class members, 
the court held that due process prevented the imposition of Rowe as a bar to 
Johnson’s claim for monetary damages.26 The court reasoned that although 
rule 23 calls only for discretionary notice in (b)(2) suits, as opposed to 
mandatory notice in (b)(3) suits, it does not follow that every (b)(2) action 
that proceeds without notice will bar all subsequent claims of absent class 
members.27 Rather, the bar must first be shown to be consonant with due 
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process.28 When individual monetary claims are involved in a (b)(2) suit, due 
process mandates that notice be given before absent class members are 
bound.29 Accordingly, the Fifth Circuit concluded that the lack of notice in 
Rowe prevented a res judicata bar to Johnson’s monetary claims.30 Because 
the court recognized that injunctive claims of class members can be adju
dicated without notice, however, it ruled that Johnson’s injunctive claims 
were barred insofar as they duplicated those litigated in Rowe.i} As a result, 
the Fifth Circuit remanded the case to the district court to decide, inter alia, 
whether the Johnson suit could be properly maintained as a class action and, if 
so, to what relief the class was entitled.32

In a short concurring opinion, Judge Fay maintained that if he were 
writing on a clean slate, he would deny Rowe class action status because it had 
never been certified as a class action.33 Judge Fay also argued that Rowe 
should not have barred Johnson’s claims because of the absence of certifica
tion and because notice had never been issued.34

This Comment analyzes the Fifth Circuit’s decision in Johnson that the 
Rowe suit was a class action despite the Rowe district court’s lack of formal 
compliance with rules 23(c)(1) and (c)(3) and concludes that courts should 
adhere more closely to the requirements of rule 23 than did the Fifth Circuit 
in Johnson. This Comment also evaluates the validity of the Fifth Circuit’s 
ruling that absent class members must receive notice when monetary claims 
are adjudicated and explores the possibility that the case could have been 
decided on a different basis, that of inadequate representation of the class in 
the Rowe suit.

28. 598 F.2d. at 436. The Johnson court concluded that the notice provisions of rule 23 must be 
interpreted to ensure that class actions do not violate the requirements of due process. Id. In support, the 
court cited the Advisory Committee Notes to rule 23 that explain that “mandatory notice pursuant to 
subdivision (c)(2), together with any discretionary notice which the court may find it advisable to give 
under subdivision (c)(2), is designed to fulfill the requirements of due process to which the class action 
procedure is of course subject.” Id.; see Advisory Committee Notes, supra note 4, at 107.

29. 598 F.2d at 437. The court relied on its earlier decision in Bogard v. Cook, 586 F.2d 399 (5th Cir. 
1978). In Bogard the defendant claimed that Bogard's suit was barred by the res judicata effect of a prior 
suit. Id. at 406. Bogard had been a member of the plaintiff class in an earlier 23(b)(3) suit, Gates v. Collier, 
349 F. Supp. 881 (N.D. Miss. 1972), affd, 501 F.2d 1291 (5th Cir. 1975). Bogard, 586 F.2d at 406. The 
district court in Gates had granted the class members declaratory and injunctive relief from prison 
practices similar to those at issue in Bogard. 349 F. Supp. at 884, 898. Although Bogard and all other class 
members received notice of the Gates litigation, the Fifth Circuit in Bogard ruled that “because the notice 
did not adequately alert Bogard to the possibility that he could press his damage claims in the Gates suit, 
Gates did not bar his subsequent action for damages.” Johnson v. General Motors Corp., 598 F.2d at 437, 
citing Bogard v. Cook, 586 F.2d at 409.

30. Johnson v. General Motors Corp., 598 F.2d at 437.
31. Id. at 436-38. The court maintained that when a cohesive plantiff class (“such as a class of black 

employees at an assembly plant") seeks only injunctive or declaratory relief, the due process interests of 
absent class members are protected by adequate representation alone. Id. at 437.

32. Id. at 438-39.
33. Id. at 439 (Fay, J. concurring).
34. Id. Judge Fay felt that he was bound by precedent to concur in the court’s decision to afford Rowe 

class action status, but nonetheless advocated strict compliance with the requirements of rule 23:

Certainly Herman Johnson should not be barred. Rowe was not certified as a class action 
and no notice was issued in accord with Rule 23(c) whether as a (b)(2) or (b)(3) class. As a 
matter of fact, Rowe was only a class action because we said it was! Section III of this opinion 
points out some of the problems created by our failure to adhere to those procedures outlined 
in Rule 23. This should serve as a “cautionary signal" to all of us.

Id.
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Failure to Comply with Rules 23(c)(1) and (c)(3)

The district court in Rowe did not issue an order certifying the suit as a 
class action, nor did it describe in its judgment the members of the class as 
required by rules 23(c)(1) and (c)(3).35 The Fifth Circuit in Johnson, however, 
was unwilling to disturb the res judicata effect of the Rowe judgment on the 
basis of these omissions, finding them to be mere “technical failure[s]” or 
“error[s] without significance.”36 Although sound policy may dictate the 
maintenance of the class action status of a suit despite a technical failure to 
comply with rule 23, more than mere “technical failure” was presented to the 
Fifth Circuit in Johnson. The failure of the district court in Rowe to follow 
two important procedural requirements of rule 23 should have precluded 
class action status for the suit.

35. Rowe v. General Motors Corp., 4 Empl. Prac. Dec. 1) 7715 (N.D. Ga. 1969), rev'd and remanded, 
457 F.2d 348 (5th Cir. 1972).

36. 598 F.2d at 435.
37. Fed. R. Civ. P. 23(c)(1) (emphasis added).
38. Advisory Committee Notes, supra note 4, at 104.
39. Rule 23(a) requires: (1) the class must be so numerous that joinder of all members would be 

impracticable; (2) the suit must contain questions of law and fact common to the class; (3) claims or 
defenses of the representative parties must be typical of those of the class; and (4) the class representatives 
must adequately represent the class. Fed. R. Civ. P. 23(a).

40. See note 27 supra, (describing three categories of class actions).
41. See Kaplan, Continuing Work on the Civil Committee: 1966 Amendments of the Federal Rules of 

Civil Procedure, 81 Harv. L. Rev. 356, 390 & n. 131 (1967) (after any necessary hearings court must make 
express findings that common questions predominate and that class action superior method of resolving 
suit).

If any doubt exists whether the rule 23 prerequisites have been satisfied, a court must conduct a 
preliminary hearing. Satterwhite v. City of Greenville, Texas, 578 F.2d 987, 998 (5th Cir. 1978) (en banc); 
see Walker v. World Tire Corp., 563 F.2d 918, 921 (Sth Cir. 1977) (district court must have sufficient 
material before it to rule on compliance with rule 23); Huff v. N. D. Cass Co., 485 F.2d 710, 713 (5th Cir. 
1973) (preliminary hearing may be appropriate or essential in determining propriety of class action).

The proponent of the class action carries the burden of proving compliance with these prerequisites. See, 
e.g., Carracter v. Morgan, 491 F.2d 458, 459 (4th Cir. 1973) (those seeking class action status must make 
positive showing that requirements of rule 23 satisfied); Rossing v. Southern Union Gas Co., 472 F.2d 707, 
712 (10th Cir. 1973) (same); Tolbert v. Western Electric Co., 56 F.R.D. 103, 113 (N.D. Ga. 1972) (same); 
cf. Cash v. Swifton Land Corp., 434 F.2d 569, 571 (6th Cir. 1970) (dictum) (plaintiff has burden of showing 
impracticability of joining all parties because of class size).

42. 598 F.2d at 435 (citing Bing v. Roadway Express, Inc. 485 F.2d 441, 447 (5th Cir. 1978)).

Rule 23(c)(1) provides that “(a]s soon as practicable after the commence
ment of an action brought as a class action, the court shall determine by order 
whether it is to be so maintained.”37 As the Advisory Committee Notes to 
rule 23 explain, this determination “depends in each case on the satisfaction 
of the terms of subdivision (a) and the relevant provisions of subdivision (b) 
[of rule 23],”38 Subdivision (a) establishes four prerequisites to the mainte
nance of a class action,39 and subdivision (b) describes three types of class 
actions. A suit must have the characteristics of at least one of the types 
described in subdivision (b) to be maintained as a class action.40

The language of the rule and the Advisory Committee Notes clearly 
indicate that rule 23(c)(1) requires a district court to make express findings in 
determining whether a suit can be properly maintained as a class action.41 In 
Johnson the Fifth Circuit concluded, however, that rule 23(c)(1) is satisfied by 
an “implicit determination of the class action question.”42 In implicitly 
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determining a suit to be a class action the district court is not required to 
make express findings that the prerequisites of rules 23(a) and (b) have been 
met or to enter a certification order.43 Rather, the district court need only 
conduct the litigation as a class action.44 In neither Johnson nor Bing, 
however, did the Fifth Circuit specify how strongly the record must indicate 
that the litigation was conducted as a class action.

43. See Johnson v. General Motors Corp., 598 F.2d at 435 (class action may be proper in absence of 
formal, explicit determination of class action status by district court).

44. See id. at 434-35 (class action status implicitly determined when both district and appellate courts 
refer to and treat litigation as class action); Bing v. Roadway Express, Inc., 485 F.2d at 446-47 (same).

45. 598 F.2d at 434-35.
46. 485 F.2d at 446-47.
47. See notes 137-39 infra and accompanying text (discussing intended function of rule 23(c)(1)).
48. Fed. R. Civ. P. 23(c)(3) (emphasis added).
49. Advisory Committee Notes, supra note 4, at 106.
50. Johnson v. General Motors Corp., 598 F.2d at 435.
51. See id. at 435. (class implicitly described in Rowe because final decree obviously intended to operate 

with reference to class described in trial court and appellate court opinions).

In Johnson the Fifth Circuit used the following evidence to support its 
conclusion that Rowe had been implicitly certified as a class action: (1) the 
district court stated in its opinion that the suit was brought as a class action; 
and (2) the court of appeals, noting that (b)(2) suits were particularly 
designed for civil rights cases, described the case as a class action.45 The Fifth 
Circuit earlier had relied on similar evidence in Bing to hold for the first time 
that an implicit certification satisfied rule 23(c)(1): (1) the named plaintiff 
intended his suit to be a class action; (2) the suit was brought on behalf of a 
class; (3) the plaintiff sought classwide relief; (4) the defendant did not object 
to the class nature of the action; (5) the parties all knew of its class nature and 
acquiesced in its maintenance as a class action; (6) the district court referred 
to the case as a class action; and (7) the district court gave classwide relief.46 
In both Bing and Johnson the evidence establishes only that the prior suits 
were conducted as class actions, not that they should have been conducted as 
such. The evidence does not show that the prerequisites to maintenance of a 
class action were met. Implicit determinations, therefore, neither comply with 
the proper form nor accomplish the intended function of rule 23(c)(1).47

In addition to excusing less than full compliance with rule 23(c)(1), the 
Fifth Circuit in Johnson excused less than full compliance with rule 23(c)(3). 
Rule 23(c)(3) provides that the judgment in a class action "shall include and 
. . . describe those whom the court finds to be members of the class.”48 As the 
Advisory Committee Notes to rule 23 indicate, the purpose of rule 23(c)(3) is 
to ensure that the court will carefully consider the scope of the class action so 
that “questions of res judicata are less likely to be raised at a later time and if 
raised will be more satisfactorily answered.”49 Nevertheless, the Fifth Circuit 
in Johnson maintained that if the members of the class are implicitly described 
by the judgment, that description satisfies rule 23(c)(3).50 An implicit 
description has been made if the district court intends that the final judgment 
operate with reference to the class as described somewhere in its opinion.51 In 
most cases, however, an implicit description of the class will not accomplish 
the purpose of rule 23(c); that is, implicit description does not encourage the 
district court to analyze carefully the extent or coverage of the class action 
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and thus will not ensure that the class will be accurately defined. As a result, 
questions of res judicata may not be satisfactorily answered. Like implicit 
certifications, therefore, implicit descriptions neither comply with the proper 
form nor accomplish the intended purpose of rule 23(c)(3).

Supreme Court Treatment of Noncompliance with Rule 23. Johnson 
confirmed the Fifth Circuit’s willingness, first announced in Bing, to regard a 
suit as a class action despite the district court’s failure to adhere closely to the 
procedural requirements of rule 23. Although the propriety of the implicit 
compliance permitted in Johnson is still an open question, a review of the 
Supreme Court’s resolution of closely related questions suggests that failure 
to comply strictly with the provisions of rule 23 should not be condoned. The 
Fifth Circuit in Johnson, however, made no reference to any of these Supreme 
Court decisions concerning the absence of formal compliance with rules 
23(c)(1) and (c)(3).

In East Texas Motors Freight System, Inc. v. Rodriguez,52 the Supreme 
Court was presented with, but did not resolve, a question similar to the one 
presented in Johnson concerning compliance with rule 23(c)(1). In Rodriguez 
neither the plaintiffs who brought the suit as a class action nor the district 
court made any motion for class certification.53 Following the trial, the 
district court dismissed the class action allegations because, inter alia, the 
plaintiffs failed to move for class certification.54 On appeal, however, the Fifth 
Circuit discounted the named plaintiffs’ failure to move for certification 
because determination of “the propriety of the class nature of the suit. . . [is] 
a responsibility [that] falls to the court.”55 After determining that the 
plaintiffs had proceeded “as in a class action,” with the acquiescence of the 
judge and the defendants, the Fifth Circuit itself certified the class.56 On the 
defendants’ appeal of the Fifth Circuit’s decision to grant class relief, the 
Supreme Court held that the Fifth Circuit “plainly erred” in declaring the 
suit to be a class action because the named plaintiffs were not proper class 
representatives.57 In reaching this conclusion, the Court made clear that it 
was not reaching “the question whether a court of appeals should ever certify 
a class in the first instance.”58 Thus, the Supreme Court has expressly left 

52. 431 U.S. 395 (1977). In Rodriquez the plaintiffs contended that two facially neutral practices 
perpetuated the effects of past discrimination in violation of title VII of the Civil Rights Act of 1964. First, 
the trucking companies required “city drivers” to resign before applying for a more lucrative “road driver” 
position. Second, the companies did not permit city drivers to carry over their seniority to road driver 
positions. Id. at 397-98, 397 n.l.

53. Id. at 398.
54. Id. at 400. The reasons for dismissal included the failure to offer evidence on the class action claim, 

concentration on individual claims at trial, and the stipulation that the only issue to be determined 
concerned the company's failure to act on the individual applications. Id.

55. Rodriguez v. East Texas Motor Freight Sys., Inc., 505 F.2d 40, 50 (5th Cir. 1974), rev'd. 431 U.S. 
395 (1977).

56. Id. at 52.
57. East Texas Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 403 (1977). The failure of the 

named plaintiffs to seek class certification was one of the reasons why the Supreme Court found them to be 
inadequate class representatives. Id. at 405. This ruling suggests that the Court deems rule 23(c)(1) to be an 
important procedural requirement.

58. Id. at 403. Two circuit courts have agreed that when a district court has not determined whether an 
action should be maintained as a class action, “the better practice, for reasons of judicial economy, [is] for 
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unanswered the question whether a noncertified suit may ever be treated as a 
class action if the appellate court is the first to certify it as such.

Even if the Supreme Court were to uphold appellate court certification, the 
Court would be unlikely to accept the Fifth Circuit’s implicit determination 
doctrine. An affirmative resolution of the appellate court certification issue 
apparently would still require formal certification, even though delayed until 
the suit reaches the court of appeals. Under implicit certification, however, 
formal certification never takes place. Instead, the court of appeals merely 
indicates that the district court had implicitly certified the suit by treating it 
as a class action. The implicit certification doctrine employed in Johnson 
represents a much more serious deviation from the formal mandates of rule 
23(c)(1) than does certification by the court of appeals in the first instance.

An earlier Supreme Court decision, moreover, suggests that the Court 
would simply not allow delayed certification. In Eisen v. Carlisle & 
Jacquelin,59 the Court condemned a preliminary inquiry into the merits that 
preceded the rule 23(c)(1) determination.60 In language indicating that 
certification after a final decision on the merits may be equally inappropriate, 
the Court stated:

the appellate court to make such a determination on the basis of the record before it, rather than remanding 
for a decision on this question.” Johnson v. Matthews, 539 F.2d 1111, 1125 n.23 (8th Cir. 1976), quoting 
Caldwell v. Craighead, 432 F.2d 213, 216 (6th Cir. 1970), cert, denied. 402 U.S. 953 (1971).

59. 417 U.S. 156 (1974).
60. Id. at 177. The district court had decided to impose the notice costs on the defendants if the plaintiff 

could show a strong likelihood of success on the merits. The court scheduled a preliminary hearing on the 
merits to facilitate this determination. Ruling that the plaintiff was “more than likely" to prevail at trial, 
the court had ordered the defendants to pay 90% of the cost of notice. Id. at 168.

61. Id. at 177-78 (emphasis added).
62. See notes 63-96 infra and accompanying text (discussing Supreme Court decisions requiring strict 

compliance with rules 23(c)(1) and (c)(3)).

We find nothing in either the language or history of Rule 23 that 
gives a court any authority to conduct a preliminary inquiry into 
the merits of a suit in order to determine whether it may be 
maintained as a class action. Indeed, such a procedure contravenes 
the Rule by allowing a representative plaintiff to secure the benefits 
of a class action without first satisfying the requirements for it. He 
is thereby allowed to obtain a determination on the merits of the 
claims advanced on behalf of the class without any assurance that a 
class action may be maintained. This procedure is directly contrary 
to the command of subdivision (c)(1) that the court determine 
whether a suit denominated a class action may be maintained as 
such “[a]s soon as practicable after the commencement of [the] 
action . . . ,”61

More recent Supreme Court decisions have reinforced this admonition by 
the Court by suggesting that unless a district court fully complies with the 
provisions of rule 23, a suit will not be given the effect of a class action.62 
Although these cases do not squarely confront the Johnson situation, they are 
nonetheless of substantial value in analyzing the issues presented in Johnson.

The Supreme Court first considered the requirements for compliance with 
rules 23(c)(1) and (c)(3) and the consequences ensuing from a failure to 
comply with these provisions in Indianapolis Board of School Commissioners 
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v. Jacobs.bi Six named plaintiffs, seeking to have certain school regulations 
declared unconstitutional, brought a class action suit against the Indianapolis 
school board.63 64 The district court did not enter a class certification order.65 
The plaintiffs prevailed on the merits in the district court, and the Seventh 
Circuit affirmed.66 Because all of the named plaintiffs had graduated from 
high school and were therefore no longer affected by the challenged regula
tions, the Supreme Court found the case to be moot as far as the named 
plaintiffs were concerned.67 Accordingly, the Court stated that unless the suit 
had been “duly certified as a class action” pursuant to rule 23(c)(1), the case 
would be dismissed as moot.68 The Court concluded that the requirements of 
rule 23(c)(1) had not been met because

63. 420 U.S. 128 (1975) (per curiam).
64. Id. at 128. The complaint stated that the suit was brought as a rule 23(b)(2) suit. Id. at 128-29 In 

contrast, the complaint in Rowe did not even specify which type of class suit was being brought. Johnson v. 
General Motors Corp., 598 F.2d at 436.

65. 420 U.S. at 129-30, 131.
66. Id. at 129.
67. Id. The plaintiffs had not sought appellate review of their claims for expunction of violations of the 

challenged regulations from their individual records. Id. at 128 n.*.
68. Id. at 129.
69. Id. at 129-30 (emphasis added). In Rowe the district court did not make a finding that the named 

plaintiffs were proper representatives.
70. Id. at 131 (Douglas, J., dissenting).
71. Id. at 132.
72. See Bradley v. Housing Authority, 512 F.2d 626, 628 (8th Cir. 1975) (per curiam) (in Jacobs 

Supreme Court found that abortive certification of class under rule 23(c)( 1) did not serve to avoid mootness 
when no formal certification took place).

73. Id. at 129.

[t]he only formal entry made by the District Court below purport
ing to certify this case as a class action [was] contained in that 
court’s “Entry on Motion for Permanent Injunction,” wherein the 
court “conclude[d] and ordered” that “the remaining named 
plaintiffs are qualified as proper representatives of the class whose 
interests they seek to protect. . . No other effort was made . . . 
to certify the class action as contemplated by Rule 23(c)(1) . . . .69

In a dissenting opinion, Justice Douglas pointed out that the evidence of 
class certification was stronger than that recognized by the majority. The 
district court judge had stated during the proceedings, “I will make a finding 
that this is an appropriate action, or a class action is appropriate insofar as 
this controversy is concerned.”70 Further, at oral argument counsel for the 
defendant conceded that there had been a declaration of class certification.71 72 
Jacobs suggests that the Supreme Court is unwilling to infer compliance with 
rule 23(c)(1) even when the evidence of class certification is much greater 
than it was in Rowe.12 Thus, the Fifth Circuit’s determination that Rowe was a 
class action apparently conflicts with the Supreme Court’s requirement of 
formal compliance to rule 23(c)(1) in Jacobs.

The Supreme Court also found inadequate compliance with rule 23(c)(3) in 
Jacobs. The complaint described the Jacobs class as “all high school students 
attending schools managed, controlled, and maintained by the Board of 
School Commissioners of the City of Indianapolis.”73 Before the court of 
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appeals, moreover, the plaintiffs reiterated that the case concerned only the 
application of the board’s rules to high school students, a characterization 
that was “consistent with the scope of the class as defined in the complaint 
. . . ,”74 Despite these clear definitions of the scope of the class, the Supreme 
Court found that rule 23(c)(3) had not been satisfied because the class was not 
described in the judgment of the court below.75 Thus, unlike the Fifth Circuit 
in Johnson, the Supreme Court refused to infer the scope of the class 
membership from the complaint or from other descriptions of the class in the 
record.

74. Id. at 131 n.2 (Douglas, J., dissenting).
75. Id. at 130. The Supreme Court remanded to the Seventh Circuit with instructions to order the 

district court to vacate its judgment and to dismiss the complaint. Id.
76. Id. at 131 (Douglas, J., dissenting).
77. Id. at 133.
78. Id.
19. 419 U.S. 393 (1975); Indianapolis Bd. of School Comm’rs v. Jacobs, 420 U.S. at 132 (Douglas, J . 

dissenting). The Supreme Court in Sosna stated that although the case had become moot as far as the 
named plaintffs were concerned, it should not be dismissed as moot because the remaining class members 
still had a stake in the controversy. 419 U.S. at 401.

80. 419 U.S. at 410.
81. Indianapolis Bd. of School Comm’rs v. Jacobs, 420 U.S. at 132 (Douglas, J., dissenting).
82. Id.
83. Id.
84. Id.
85. Id. at 132-33.
86. The stipulation conceivably ensured that all the prerequisites to maintenance of a class action had 

been met and that the class would be accurately defined.

In his dissent, Justice Douglas strongly objected to declaring the case moot, 
merely because a formal certification order had not issued, when the record 
clearly indicated that certification had been intended.76 Douglas emphasized 
that it was unfair to throw the plaintiffs entirely out of court “when [rule 23] 
requirements clearly were not being strictly enforced during the pendency of 
this litigation in the lower courts.”77 Douglas did not object, however, to 
embarking prospectively on “a program of scrupulous enforcement of com
pliance” with the requirements of rule 23.78 *

In a related argument, Douglas maintained that the majority failed to 
reconcile its opinion with a prior Supreme Court decision, Sosna v. Iowa.™ In 
Sosna the Court upheld a judgment against a plaintiff class seeking to have a 
residency requirement in an Iowa divorce statute declared unconstitutional.80 
The district court in Sosna failed to enter a certification order.81 In addition, 
the judgment entered by the district court did not describe those whom the 
court found to be members of the class.82 In a pretrial order the district court 
did approve, however, a stipulation of the parties that the prerequisites to 
maintenance of a class action were met.83 The district court also repeatedly 
referred to the suit as a class action in its opinion.84 “If these two factors alone 
were sufficient to establish proper certification of the class in Sosna,” stated 
Justice Douglas, “then I am at a loss to see why the factors catalogued earlier 
are not sufficient to establish proper certification in the instant case.”85

Although the majority did not address this argument, Sosna may be 
distinguished from Jacobs on two grounds. First, in Sosna the court-approved 
stipulation that the prerequisites to maintenance of a class action had been 
met arguably accomplished the functions of rules 23(c)(1) and (c)(3).86 In 
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Jacobs no similar formal record indicated that all of the prerequisites to 
maintenance of a class action had been met.87 88 Second, and perhaps more 
importantly, the validity of the class action simply was not at issue in Sosna 
because neither the Supreme Court nor the parties questioned the district 
court’s compliance with the procedural requirements of rule 23.

87. The district court in Jacobs did, however, make a formal entry that one of the prerequisites, that 
named plaintiffs were adequate representatives of the class, was met. See note 69 supra and accompanying 
text (noting that only formal entry made by district court was that named plaintiffs were adequate class 
representatives).

88. 425 U.S. 308 (1976).
89. Id. at 310.
90. One plaintiff had been paroled and the other had died. Id. at 310 n.l.
91. Id.
92. Id.
93. 427 U.S. 424 (1976).
94. Id. at 429-30. In 1968 an action was instituted seeking injunctive relief from the allegedly 

unconstitutional segregation of Pasedena high schools and the United States intervened Id. at 427. 
Although a court-ordered plan to correct the racial imbalance was put into effect, the attempts of the board 
to modify that plan resulted in a review of the litigation before the Supreme Court. Id. at 427-28.

95. Id. at 430.
96. Id.

Two subsequent Supreme Court decisions have reiterated the position 
taken by the majority in Jacobs. The first, Baxter v. Palmigiano,Sii was brought 
on behalf of all inmates of San Quentin prison and sought declaratory and 
injunctive relief against certain disciplinary procedures of the prison.89 By the 
time the case reached the Supreme Court, the challenged procedures no 
longer affected the two named plaintiffs.90 In a footnote, the Court addressed 
the issue of mootness:

The District Court treated the suit as a class action . . . but did not 
certify the action as a class action within the contemplation of Fed. 
Rules Civ. Proc. 23(c)(1) and 23(c)(3). Without such certification 
and identification of the class, the action is not properly a class 
action. Indianapolis School Comm'rs v. Jacobs . . . ,91

Despite this finding, the Court decided not to dismiss the suit as moot because 
the district court previously had allowed the intervention of a third prisoner 
at San Quentin as a named plaintiff.92

Similarly, in Pasadena City Board of Education v. Spangler93 the Court 
considered whether to dismiss the case as moot because the named plaintiffs 
had graduated from high school and the district court had never certified the 
suit as a class action.94 The plaintiffs argued that although the suit was never 
certified, it was nevertheless a proper class action because the plaintiffs filed it 
as a class action and all the parties treated it as such.95 Citing Sosna and 
Jacobs, the Court rejected the plaintiffs’ contention that “failure to obtain the 
class certification required under rule 23 is merely the absence of a meaning
less ‘verbal recital’” and noted that, except for the intervention of the United 
States, “the case would clearly be moot.”96

In dismissing Jacobs as moot and in indicating that Baxter and Spangler 
would have been moot but for the special circumstances of intervention, the 
Supreme Court resolved two issues that relate to the Johnson decision. First, 
the Court made clear that only formal certification satisfies rule 23(c)(1) and 
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that only description of the class in the district court’s judgment satisfies rule 
23(c)(3). Second, the Court indicated that unless rules 23(c)(1) and (c)(3) 
have been fully satisfied, a suit will not be treated as a class action.97 The 
question remains open, however, whether this second decision is limited to 
the mootness context.

Jacobs, Baxter, and Spangler indicate that if the Supreme Court had 
reviewed the Johnson case, it would have decided that the district court in 
Rowe had not satisfied rules 23(c)(1) and (c)(3). In each of these Supreme 
Court cases, the district court took as many, if not more, steps toward 
certifying and defining the suits as class actions as did the district court in 
Rowe. Yet in none of these cases did the Supreme Court find that rules 
23(c)(1) and (c)(3) had been satisfied by implicit certification or implicit 
definition.

Because the ultimate issue in Johnson related to the res judicata effect of 
the Rowe suit rather than mootness, however, the Supreme Court’s decision 
to deny class action status to a suit when rules 23(c)(1) and (c)(3) have not 
been satisfied may not control in situations such as Johnson.9* The issue of 
mootness goes to the jurisdiction of a court under the case or controversy 
requirement of Article III of the Constitution.99 Because of this constitutional 
constraint, the Court may be unable to give a suit the effect of a class action by 
excusing inadequate compliance with rules 23(c)(1) and (c)(3). When the res 
judicata effect100 of an improperly certified suit is at issue, however, the

97. In Sosna v. Iowa, 419 U.S. 393 (1975), the Court suggested that a controversy may exist between the 
defendant and a member of the class even though the claim of the named plaintiff has become moot. If the 
claim of the named plaintiff becomes moot before a final decision on the merits in a certified class action, 
the claims of absent class members will succeed to the named plaintiffs claim and the suit can continue. Id. 
at 402. Thus, by holding that Jacobs had to be dismissed as moot because the action was not properly 
certified, the Court implicitly held that a suit will not be treated as a class action unless it is formally 
certified. Cf. Note, The "Need Requirement": A Barrier to Class Actions Under Rule 23(b)(2), 67 Geo. L.J. 
121 1, 1229 & n.132 (1979) (only properly certified class can succeed to named representatives’ mooted 
claims).

98. The Fifth Circuit indicated in an earlier opinion that it does not consider Jacobs relevant when 
mootness is not raised as an issue. In Cruz v. Hauck, 515 F.2d 322 (5th Cir. 1975), cert, denied, 424 U.S. 
917 (1976), the court discussed the lack of class certification:

Cruz had been discharged and the record seems to indicate that the other individual plaintiffs 
are no longer confined in the Bexar County Jail. We have been unable to find any certification 
of this proceeding as a class action. The parties, however, have treated the litigation as though 
the district court made an appropriate certification. The defendants had not raised the issue of 
mootness and since the legal issues presented continue to affect the prisoners in the jail, 
contrary to the situation in Board of School Commissioners v. Jacobs, ... a case or 
controversy exists with respect to the validity of the rules at issue.

Id. at 325 n.l.
99. See Defunis v. Odegaard, 416 U.S. 312, 316 (1974) (per curiam) (inability of federal judiciary to 

review moot cases derives from Article III of Constitution under which exercise of judicial power depends 
upon existence of case or controversy) (quoting Liner v. Jafco, Inc., 375 U.S. 301, 306 n.3 (1964)); Bradley 
v. Housing Authority, 512 F.2d 626, 628 (8th Cir. 1975) (per curiam) (“Jacobs and Sosna indicate that 
dismissal is required by the case or controversy provisions of Article III when the claims of all the named 
plaintiffs become moot before certification of the class under Fed. R. Civ. P. 23(c)(1)”).

100. The question of whether a noncertified action can nevertheless be given the effect of a class action 
arises not only when absent class members try to avoid the res judicata effect of a judgment, but also when a 
defendant attempts to avoid liability to a class. See, e.g.. Davis v. Romney, 490 F.2d 1360, 1366 (3d Cir. 
1974) (defendants claimed on appeal that suit should not be treated as class action because district court 
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Court’s jurisdiction is not in question. The Court may therefore be willing to 
overlook the lack of formal certification and give the suit the effect of a class 
action if the record clearly indicates that certification was intended.* 101 102

never certified class; Third Circuit ruled relief cannot be granted to a class unless class has been properly 
certified); Bing v. Roadway Express, Inc., 485 F.2d 441, 443, 446-47 (5th Cir. 1973) (case on appeal to 
determine remedies for employees who were discriminated against; defendant claimed relief should not be 
accorded to class because class never certified; Fifth Circuit ruled suit implicitly certified as class action); 
Lau v. Nichols, 483 F.2d 791 (9th Cir.) (on appeal defendants claimed suit was not class action because 
district court never certified class; Ninth Circuit ruled suit was valid class action), rev'd on other grounds, 
414 U.S. 563 (1973).

101. The Supreme Court may allow certification by an appellate court even though this would involve a 
deviation from the literal language of rule 23(c)(1). See notes 51-58 supra and accompanying text 
(discussing Rodriquez').

102. 425 U.S. 308.
103. Id. at 325 n.l (Brennan, J., with Marshall, J., concurring in part and dissenting in part) (quoting 

majority opinion at 310 n.l).
104. Id. at 310 n.l.
105. In addition to the Supreme Court cases requiring, at least in the mootness context, strict 

compliance with the certification and class description provisions of rule 23, the Court has required literal 
compliance with the notice provisions of rule 23. See Edwards, Back Pay Remedy in Title VII Class 
Actions: Problems of Procedure, 8 Ga. L. Rev. 781, 802 (1974) (Supreme Court indicated in Eisen that 
literal reading of rule 23 procedural prerequisites required). In Eisen v. Carlisle & Jacquelin, 417 U.S. 156 
(1974), the Court held that the provision of rule 23(c)(2) that the district court "shall direct to the members 
of the class the best notice practicable under the circumstances, including individual notice of all members 
who can be identified through reasonable effort” mandates that individual notice be sent to all class 
members whose names and addresses can be ascertained through reasonable effort. Id. at 173. The Court 
did not allow deviation from this mandate even to prevent the prohibitively high cost of notice from ending 
the lawsuit. “Individual notice to identifiable class members,” maintained the Court, “is not a discretionary 
consideration to be waived in a particular case." Id. at 176. In East Texas Motors Freight Sys., Inc. v. 
Rodriguez, 431 U.S. 395 (1977), moreover, the Court noted that even though discrimination suits are often 
by their nature class suits, “careful attention to the requirements of Fed. Rule Civ. Proc. 23 remains 
nonetheless indispensable.” Id. at 405.

Some support for this view of the Supreme Court’s probable approach to 
non-mootness cases can be found in Baxter v. PalmigianoJ02 In a separate 
opinion, Justice Brennan, joined by Justice Marshall, stated that Jacobs 
should be limited to the mootness context, rather than be given the broad 
reading of the majority:

We held [Jacobs] moot because the named plaintiffs no longer had 
a personal stake in the outcome, and the action had not been 
formally certified as a class action. . . . We did not, however, hold 
that without such formal certification “the action is not properly a 
class action.” . . . Jacobs applies only to the determination of 
mootness, and did not deal with whether, for example, a court of 
appeals may treat an action as a class action in the absence of 
formal certification by the district court.103

At least in the opinion of these two Justices, a class action can exist in the 
absence of formal certification by the district court. The fact remains, 
however, that a majority of the Court in Baxter flatly stated that an 
uncertified suit is “not properly a class action.”104 In addition, a broad 
reading of the majority’s view is consistent with other Supreme Court cases 
that indicate that strict compliance with rule 23 is required.105
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Circuit Court Treatment of Noncompliance with Rule 23. Despite
indications from the Supreme Court that formal compliance with rule 23 is 
necessary, some circuits have relaxed the requirements of rule 23(c)(1). For 
example, in Lau v. Nichols,106 the Ninth Circuit, although addressing the issue 
only in a footnote, rejected the defendant’s challenge to treatment of an 
uncertified action as a class action: “Although the district court did not 
explicitly rule on this issue, its denial of appellees’ motion to dismiss, and 
decision on the merits implicitly determined that the class action was proper. 
We agree.”107 108 The Tenth Circuit apparently also condones the Johnson 
approach of permitting a suit to have the effect of a class action even though 
the district court has failed to comply formally with rules 23(c)(1) and 
(c)(3). >°s

106. 483 F.2d 791 (9th Cir.), rev'd on other grounds, 414 U.S. 563 (1973). In Lau, a class action was 
brought to compel a school district to provide all non-English speaking Chinese students with bilingual 
compensatory education. The district court denied relief and the Ninth Circuit affirmed. Id. at 792.

107. Id. at 793 n.4. The Ninth Circuit justified its conclusion in Lau solely by reference to rule 23. Id. It 
is noteworthy that the Ninth Circuit used the same "implicit determination” language as did the Fifth 
Circuit in Johnson and Bing. The court’s treatment of this issue in a footnote may indicate that it 
considered the issue so clear cut that it did not warrant significant discussion.

108. See Horn v. Associated Wholesale Grocers, Inc., 555 F.2d 270, 274 n.l (10th Cir. 1977) (dictum) 
(when actions and assumptions of parties and trial court clearly show suit treated as class action, failure to 
certify does not necessitate dismissal of class action claim).

109. 523 F.2d 355 (7th Cir. 1975). In this case, a commodities trader brought a class action on behalf of 
certain traders in the soybean futures contract market. The suit challenged the authority of the Chicago 
Board of Trade to suspend a board rule limiting daily price fluctuations. Id. at 358.

110. Id. at 360. Neither party complained of this omission at the trial level. Id.
111. Id.; accord, Roberts v. American Airlines, Inc., 526 F.2d 757, 762 (7th Cir. 1975) (because district 

court failed to certify suit as class action, suit must be treated as individual action), cert, denied, 425 U.S. 
951 (1976): Davis v. Romney, 490 F.2d 1360, 1366 (3d Cir. 1974) (plaintiffs filed motion for class 
certification but district court neither entered certification order nor defined class in judgment; because 
requirements of rule 23 had not been met, suit viewed as individual, not class, action).

112. 420 U.S. 128 (1975) (per curiam).
113. Case & Co. v. Board of Trade, 523 F.2d at 360.
114 523 F.2d 689 (7th Cir. 1975), cert, denied sub nom. Jimenez v. Matthews, 427 U.S. 912 (1976).

The Seventh Circuit, on the other hand, takes the position that failure to 
secure class certification prevents treatment of the suit as a class action. In 
Case & Co. v. Board of Trade,109 the district court failed to enter an order 
certifying the suit as a class action.110 As a result, the Seventh Circuit held 
that “[i]n an appeal from a decision on the merits made without the prior 
class determination required by Rule 23(c)(1), the reviewing court will treat 
the case as one brought by the named plaintiff only and not as a class 
action.”111 The Seventh Circuit cited the Supreme Court’s decision in 
Indianapolis Board of School Commissioners v. Jacobs112 to support its 
treatment of the suit as an individual, rather than a class, action.113

The Seventh Circuit nonetheless does not require absolute compliance with 
rule 23 in every instance. If the district court has merely delayed formal 
certification until after its decision on the merits, then on appeal the Seventh 
Circuit will uphold the class action status of the suit despite the procedural 
error. In Jimenez v. Weinberger,114 for example, although the plaintiffs 
brought suit on behalf of a class and sought class relief, a three-judge district 
court dismissed the case on the merits without giving any consideration to the 
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class action question.115 Pursuant to 28 U.S.C. § 1253,116 the plaintiffs 
appealed directly to the Supreme Court, which reversed on the merits and 
remanded to a single-judge district court without making any reference to the 
class action question.117 On remand, the judge granted relief to the named 
plaintiffs as well as to the class, which had not previously been certified.118 In 
response to the defendant's challenge to this grant of class relief, the Seventh 
Circuit concluded that “mere delay in making a class certification, even 
though contrary to the mandate [of rule 23(c)(1)] to act as soon as practicable, 
does not [in the absence of resultant prejudice] deprive the district court of the 
power to enter an otherwise proper order.’’119 Accordingly, despite the 
original three-judge district court’s procedural error of delaying certification, 
the Seventh Circuit upheld the subsequent grant of class relief.120 121 Read 
together, Jimenez and Case & Co. indicate that although the Seventh Circuit 
has tolerated delayed certification, it will not accept implicit compliance as a 
substitute for formal compliance with rules 23(c)(1) and (c)(3).

115. Jimenez v. Richardson, 353 F. Supp. 1356, 1362 (N.D. III. 1973) (per curiam). Because of this 
omission the Seventh Circuit noted that the three-judge district court "plainly did not comply with Rule 
23." Jimenez v. Weinberger, 523 F.2d 689, 699 (7th Cir. 1975), cert, denied sub nom. Jimenez v. Matthews, 
427 U.S. 912 (1976).

116. A litigant may appeal directly to the Supreme Court from the decisions of a three-judge district 
court under 28 U.S.C. § 1253 (1976).

117. 523 F.2d at 693.
118. Id. at 694. After the Supreme Court reversed on the merits and remanded the case to the single

judge district court the plaintiffs moved, inter alia, for the entry of an order certifying the case as a class 
action. Id. at 693. It may be assumed that the district court granted this motion because the Seventh Circuit 
phrased the issue as whether the district court had power simultaneously “to decidje] the merits and certify 
the case as a class action.” Id. at 699.

119. Id. The Seventh Circuit drew a distinction between allowing a district court to certify the class 
simultaneous with a decision on the merits in a (b)(3) suit and permitting such delayed certification in a 
(b)(1) or (b)(2) suit. Id. at 699-700. The court stated: “It is . . . clear that reversal would almost certainly 
be required if this were a class action maintained under subdivision (b)(3) of the rule.” Id. at 699.

120. Id. at 699-72.
121. 532 F.2d 511 (6th Cir. 1976).
122. Id. at 515.
123. Id. at 521.
124. Id.
125. Id. at 522.

Like the Seventh Circuit, the Sixth Circuit has permitted less than strict 
compliance with rule 23(c)(1). Senter v. General Motors Corp.]2i involved a 
discrimination suit brought under title VII.122 The district court failed to 
certify the suit as a class action until it rendered a decision on the merits.123 
The parties were, however, aware of the class nature of the action at all 
times.124 Even though the Sixth Circuit recognized that rule 23(c)(1) requires 
certification before a decision on the merits, it upheld the delayed certifica
tion, noting that “no one was misled as to the class nature of the action.”125

Senter does not clearly indicate whether the Sixth Circuit would tolerate 
implicit as opposed to delayed certification, but certain language in the 
opinion does suggest that the Sixth Circuit would be willing to apply the 
“implicit certification” approach of the Fifth Circuit. The court noted that 
“[t]he clear trend is to read rule 23 functionally rather than formalistically in 
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Title VII litigation.”126 In addition, the court cited Bing and Lau as support 
for its decision to allow delayed certification.127

126. Id. at 522 n.21 (citations omitted).
127. Id. at 522.
128. 581 F.2d 1167 (6th Cir. 1978), cert, denied, 440 U.S. 980 (1979).
129. Id. at 1168.
130. Id. at 1168-69.
131. Id. at 1169.
132. Id. at 1173.
133. Id. at 1172, citing East Texas Motor Freight Sys., Inc. v. Rodriquez, 431 U.S. 395 (1977).
134. Id. at 1171. The Sixth Circuit also remarked that in Rodríguez “[t]he Supreme Court reiterated its 

prior rulings that the procedural requirements of Rule 23 must be adhered to with diligence.” Id. at 1170- 
71. Later, the court cited Jacobs to support the proposition that careful attention to the requirements of 
rule 23 is indispensable. Id. at 1171.

135. Id at 1172 (emphasis added).

In a more recent decision, however, the Sixth Circuit used language that 
suggests that it would demand stricter compliance with rule 23 than indicated 
in Senter. In Shipp v. Tennessee Department of Employment Security,128 the 
named plaintiff brought suit on behalf of himself and all other similarly 
situated black persons, alleging that the defendants engaged in discriminatory 
practices in violation of title VII.129 Although the district court never defined 
or certified the suit as a class action, it heard all of the evidence both on the 
class claims and on the named plaintiffs individual claim.130 The district 
court first dismissed the claim of the named plaintiff and then rejected the 
class claims on the merits.131 On appeal the Sixth Circuit affirmed the 
dismissal of the named plaintiffs claim, but reversed the dismissal of the class 
claims because of the district court’s “failure to comply with rule 23.”132 The 
court ruled that because “the named plaintiff is not a proper class representa
tive . . . , certification is improper.”133 Although this language implies that 
certification was improper only because representation was inadequate, other 
language indicates that the Sixth Circuit would not give an uncertified action 
that was brought and treated as a class action the same effect as a certified 
action. Indeed, in the course of its opinion, the court discussed the importance 
of certification.134 The court stated:

This is not a case where a class was appropriately certified and it 
later developed that the named plaintiff was an inappropriate class 
representative. In that case, the class claims would not be mooted 
or destroyed. Here, the district court failed to certify the class even 
after trial on the merits of the individual and class claims. As the 
Supreme Court said in Board of School Commissioners v. Jacobs 
. . . because the class action was never properly certified nor the 
class properly identified by the District Court, the judgment of the 
Court of Appeals is vacated and . . . remanded . . . with instruc
tions ... to dismiss the complaint.135

Thus the Sixth Circuit apparently makes the same distinction as the Seventh 
Circuit—a delayed certification is acceptable, but no certification at all is not.

A Proposal

Policy considerations may be cited for adopting either the strict approach 
taken by the Supreme Court in mootness cases or the more lenient approach
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taken by the Fifth Circuit in Johnson. On balance, however, these considera
tions favor rejection of the Fifth Circuit’s implicit certification approach. 
Rules 23(c)(1) and (c)(3) have important functions that are not merely 
“technical” in nature. District courts therefore should be encouraged to 
comply with these provisions. Nonetheless, failure to enter a certification 
order or to define the class in the judgment should not automatically 
invalidate the class action status of the original suit.136

Compliance with rule 23(c)(1) ensures that the prerequisites to mainte
nance of a class action as set forth in rules 23(a) and (b) have been met.137 
According to rule 23(c)(1) the district court must have determined that the 
named plaintiffs adequately represent the class and have claims typical of 
those of absent class members.138 If a suit proceeds as a class action without 
these findings, a greater chance exists that the interests of absent class 
members will not be adequately protected. This, in turn, will leave a judgment 
favorable to the defendant open to collateral attack and thus risk wasting the 
resources of both the parties and the court. Compliance with rule 23(c)(1) is 
therefore important not only for the protection of absent class members, but 
also for the conservation of judicial resources.

Certification also guarantees that the district court has treated the suit as a 
class action and has conducted the trial with an awareness of its duty to 
protect the interests of absent class members. Certification puts all parties on 
notice that a class suit is in progress. Named plaintiffs are obligated to protect 
the interests of absent class members and defendants are made aware of the 
magnitude of the potential liability they face. Furthermore, only formal 
certification will allow class members to succeed to the interests of the named 
plaintiffs in the event that the named plaintiffs’ claims become moot.139

Rule 23(c)(3) also serves an important function by ensuring that the 
district court will accurately describe those class members who will benefit or 
be bound by a class action judgment. If the class is not described until the 
original suit reaches the appellate level, or until a second suit is filed, the 
description may prove to be inaccurate or unfair.1,40

At the same time, however, the policy embraced in rule 1 of the Federal 
Rules of Civil Procedure of securing the “just, speedy, and inexpensive 
determination of every action” supports recognizing a suit as a class action on 
appeal when all prerequisites to maintenance of a class action are present and 
all parties have treated the action as a class action. In such a situation, 
denying class status to an action simply because a formal certification order is 

ro£ absent may be needlessly rigid.
[Oi _______

136. See notes 141-147 infra and accompanying text (noting instances when class status should be 
recognized despite absence of formal certification).

137. See notes 37-41 supra and accompanying text (describing findings district court must make before 
certifying suit as class action).

138. Fed. R. Civ. P. 23(a).
139. See Note, supra note 97, at 1229 & nn.129-32 (suit must be properly certified as class action if class 

is to succeed to named plaintiffs mooted claims). Certification also indicates whether an action is 
maintainable as a rule 23(b)(1), (b)(2), or (b)(3) suit, and what type of notice, if any, is required pursuant to 
rule 23(c). Shipp v. Memphis Area Office, Tenn. Dep’t of Employment, 581 F.2d 1167, 1171 (6th Cir. 
1978), cert, denied, 440 U.S. 980 (1979).

140. Cf. Advisory Committee Notes, supra note 4, at 106 (if trial court carefully considers coverage of 
class judgment, questions of res judicata less likely to be raised later and, if raised, will be more 
satisfactorily answered).
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The best solution may therefore be to create a rebuttable presumption that 
the suit is not a valid class action when the district court has failed both to 
certify the class and to define the class in the judgment.141 If the party seeking 
to uphold the class status of an action could prove first, that all prerequisites 
to maintenance of a class action were met; second, that all parties and the 
court treated the suit as a class action; and third, that no one was harmed by 
the absence of certification, then this presumption could be overridden. In the 
absence of adequate proof the appellate court should deny class status because 
the burden of proof rests with the party seeking maintain the suit as a class 
action.

141. Only when the lack of compliance with rule 23(c)(1) or (c)(3) is due to a truly technical failure 
should the presumption be overridden. For instance, the presumption could be rebutted on the following 
facts: (1) the proponent of class status moved for certification; (2) the district court judge made findings 
that the rule 23 prerequisites were met; (3) all parties proceeded under the assumption that the suit was a 
class action; but (4) the judge neglected to enter a certification order.

142. See note 10 supra and accompanying text (no classwide monetary relief sought in Rowe).
143. See note 194 infra and accompanying text (back pay claims for class members must be asserted in 

class suit or be forever lost).
144. Brief for Appellant at 13, Johnson v. General Motors Corp., 598 F.2d 432 (5th Cir. 1979) (copy on 

file with Georgetown Law Journal). Even though Johnson raised the issue in his brief, id. at 10-13, the court 
did not address it.

145. Fed. R. Civ. P. 23(e); see Carracter v. Morgan, 491 F.2d 458, 459 (4th Cir. 1973) (all class 
members must receive notice of any proposed dismissal or compromise under rule 23(e)); cf. Mungin v. 
Florida East Coast Ry., 318 F. Supp. 720, 732 (M.D. Fla. 1970) (only notice required under rule 23(b)(1) 
or (b)(2) is one of any proposed dismissal or compromise).

146. Cf. Carracter v. Morgan, 491 F.2d 458, 459 (4th Cir. 1973) (order declaring segregation in chain 
gangs unconstitutional must be considered only individual grant of relief when no class determination 
made and no notice of proposed final order given to class members).

147. Not only do formal certification and class definition safeguard the interests of absent class 
members, but rule 23(e) notice also ensures protection of absent class members’ interests. See Shelton v. 
Pago, Inc., 582 F.2d 1293, 1303 (4th Cir. 1978) (rule 23(e) protects absent class members because dismissal 
with prejudice would be res judicata); Norman v. McKee. 431 F.2d 769, 774 (9th Cir. 1970) (rule 23(e) 
necessary because settlement by named parties may not protect interests of absent class members), cert, 
denied, 401 U.S. 912 (1971).

Under rule 23(e), the district court should act as a “fiduciary who must serve as a guardian of the rights 
of absent class members . . . . The court cannot accept a settlement that the proponents have not shown to 
be fair, reasonable, and adequate.” Grunin v. International House of Pancakes, 513 F.2d 114, 123 (8th 

Under the above approach, the Rowe suit would not be considered a class 
action. Although both the district and appellate courts referred to the suit as a 
class action, the suit was not consistently treated as a class action. For 
instance, the named plaintiffs settled back pay claims only for themselves.142 
If the district court judge and the parties actually had treated the action as a 
class action, back pay claims for the entire class would have been pursued.143 
Additionally, the district court in Rowe failed to order that notice of the 
proposed settlement of “class” claims be given to absent class members in 
accordance with rule 23(e) of the Federal Rules of Civil Procedure.144 Rule 
23(e) provides that in any type of class action, notice of any “compromise 
shall be given to all members of the class . . . ,”145 The disregard of this 
provision further indicates that the district court in Rowe did not treat the suit 
as a class action.146 On the whole, the parties and the court showed a lack of 
concern for the interests of absent class members by ignoring the procedural 
safeguards of rule 23.147
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A class action suit is an exception to the rule that no person will be bound 
by a judgment rendered in an action in which that person was not a party.148 
As a result, the provisions of rule 23 were carefully designed to ensure that the 
interests of all parties would be protected.149 Failure to comply with the 
provisions of rule 23, therefore, should not be routinely excused. As noted by 
Judge Fay in his concurring opinion in Johnson, “(cjlass actions are unique 
creatures with enormous potential for good and evil. This valuable tool will 
only serve the ends of justice if Rule 23 of the Federal Rules of Civil 
Procedure is followed strictly.”150

Cir.), cert, denied, 423 U.S. 864 (1975). The Rowe court clearly failed to act as a fiduciary when it allowed 
only named plaintiffs to recover back pay awards, because back pay claims of absent class members are 
forever barred if not asserted in the original action.

148. Hansbury v. Lee, 311 U.S. 32, 42 (1940).
149. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 173 (1974) (rule 23(c)(2) written with due process 

considerations in mind).
150. 598 F.2d at 439; cf. Indianapolis Bd. of School Comm’rs v. Jacobs, 420 U.S. 128, 133 (1975) (per 

curiam) (Douglas, J , dissenting) (end result of scrupulous enforcement of compliance with rule 23 
requirements may be to avoid troublesome mootness problems).

151. See Johnson v. General Motors Corp., 598 F.2d at 436-38 (discussing notice issue).
152. The Fifth Circuit decided only whether Johnson’s claim for back pay was barred by Rowe and left 

open whether Johnson was an adequate representative to bring a class suit on behalf of black workers at 
General Motors. Id. at 438-39.

153. Id. at 437. The court also ruled that “an absent class member is bound by the res judicata effect of a 
(b)(2) class action to the extent that the judgment concerns injunctive or declaratory relief, even when no 
notice was provided" and accordingly remanded with instructions that Johnson’s injunctive claims were 
barred insofar as they were duplicative of those adjudicated in Rowe. Id. at 438-39.

154. Id. at 437.
155. Id. at 438.
156. Id. at 436.
157. Rule 23(c)(2) provides:

Failure to Notify Class Members of the Pendency of the Rowe 
Action

After deciding that Rowe was a class action, the Fifth Circuit in Johnson 
considered whether the res judicata effect of the Rowe judgment barred 
Johnson’s subsequent claims despite the lack of notice to absent class 
members in Rowe.151 The court held that Johnson’s claims152 for back pay 
were not barred because “due process requires that [notice] be provided 
before monetary claims may be barred.”153 In reaching this result, the court 
did “no violence to the general rule making notice only discretionary in Rule 
23(b)(2) cases,”154 but it did create an exception to this rule by deciding that 
due process requires “some form of notice” before absent class members’ 
monetary claims may be barred.155

Although Rowe was not formally certified under any one of the three 
divisions of rule 23(b), the Fifth Circuit in Johnson inferred from the Rowe 
opinion that the suit would have been maintained under subsection (b)(2) of 
the rule.156 The text of rule 23(c)(2) makes notice to absent class members 
mandatory for (b)(3) actions, in which common questions of law and fact 
predominate over questions affecting individual class members.157 No corre



1028 The Georgetown Law Journal [Vol. 68:1009

sponding provision of the rule requires notice to be given when the suit is 
brought as a (b)(1) or (b)(2) suit.158 Courts disagree, however, on whether due 
process nevertheless requires notice in (b)(1) or (b)(2) suits. A minority of 
courts contend that due process requires some form of notice in all types of 
class actions in order for a judgment to bind absent class members.159 The 
majority of courts and commentators,160 on the other hand, contend that 
adequate representation alone satisfies due process in (b)(1) and (b)(2) suits 
and that notice is required only in (b)(3) suits in order to bind absent class 
members.161

In any class action maintained under subdivision (b)(3), the court shall direct to the members 
of the class the best notice practicable under the circumstances, including individual notice to 
all members who can be identified through reasonable effort.

Fed. R. Civ. P. 23(c)(2).
158. Rule 23(d) allows the district court to order notice at its discretion. The rule provides in pertinent 

part:

[TJhe court may make appropriate orders: ... (2) requiring, for the protection of the 
members of the class or otherwise for the fair conduct of the action, that notice be given in 
such manner as the court may direct to some or all of the members of any step in the action, 
or of the proposed extent of the judgment, or of the opportunity of members to signify 
whether they consider the representation fair and adequate, to intervene and present claims or 
defenses, or otherwise to come into the action ....

Fed. R. Civ. P 23(d).
159. See Zeilstra v. Tarr, 566 F.2d 111, 113 (6th Cir. 1972) (no class action existed because notice not 

given to class members in (b)(2) suit); Schrader v. Selective Ser. Sys. Local Bd. No. 76, 470 F.2d 73, 75 (7th 
Cir.) (due process requires notice in all class actions), cert, denied, 409 U.S. 1085 (1972); Eisen v. Carlisle & 
Jacquelin, 391 F.2d 555, 564-65 (2d Cir. 1968) (dictum) (“notice is required as a matter of due process in all 
representative actions”).

160. See Note, Class Actions Under Rule 23 (b)(2): A Type of Class Action Which Does Not Require Eisen 
Notice, 24 Clev. St. L. Rev. 504, 510 & n.24 (1975) (majority of jurisdictions have reached conclusion that 
essential requisite of due process is not notice, but adequacy of representation); 3B Moore’s Federai 
Practice H 23.72, at 486-87 & nn.9-10 (2d ed. 1978) (noting better and more widely followed position is 
that essential requisite of due process is not notice, but adequacy of representation).

161. See, e.g., Elliot v. Weinberger, 564 F.2d 1219, 1228 (9th Cir. 1977) (notice required only in (b)(3) 
suits); Bolton v. Murray Envelope Corp., 553 F.2d 881, 883 (5th Cir. 1977) (same); Larionoff v. United 
States, 533 F.2d 1167,1186 (D.C. Cir. 1976) (same), affd on other grounds, 431 U.S. 864 (1977); Ryan v. Shea, 
525 F.2d 268, 275 (10th Cir. 1975) (dictum) (same); Gilbert v. General Electric Co., 519 F.2d 661, 668 (4th 
Cir. 1975) (same), rev’d on other grounds, 429 U.S. 125 (1976); Frost v. Weinberger, 515 F.2d 57, 65 (2d Cir. 
1975) (same), cert, denied, 424 U.S. 958 (1976); Katz v. Carte Blanche Corp., 496 F.2d 747, 756 (3d Cir. 
1974) (same); Yaffe v. Powers, 454 F.2d 1362, 1366 (1st Cir. 1972) (same).

Several reasons support the view that due process does not require notice in all (b)(2) class actions. First, 
because the drafters of rule 23 carefully considered the principles of due process, the absence of a notice 
requirement in the rule for all (b)(2) class actions creates a strong presumption that due process does not 
demand such notice. Note, supra note 160, at 518-19. Second, although (b)(3) suits involve class members 
who “are only loosely associated by common questions of law or fact, rather than by any pre-existing or 
continuing legal relationship,” (b)(2) suits are ordinarily comprised of cohesive groups because of the 
requirement that members seek relief applicable to all members of the class. 7A C. Wright & A. Miller, 
Federal Practice and Procedure: Civil § 1786, at 143 (1972) [hereinafter Wright & Miller], The 
cohesiveness of the class in (b)(2) suits makes notice unnecessary to protect the rights of absent class 
members. See Advisory Committee Notes, supra note 4, at 106 (when class composed of cohesive group, 
need for notice lessens; 7A Wright & Miller § 1786, at 143 (cohesiveness of group in (b)(2) suits makes 
notice unnecessary because special defenses or issues relating to individual members less likely to arise and 
thus less reason exists for concern about each member having an opportunity to be present). Third, because
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Although the Fifth Circuit accepts the majority view that rule 23 does not 
make notice mandatory in (b)(2) suits,* 162 in Johnson the court made clear that 
not “every (b)(2) action in which notice is absent will automatically bar all 
subsequent efforts by members of the class to litigate claims that might have 
been brought in the original class action.”163 Rather, it must first be shown 
that the bar is consonant with due process.164 According to the court, “notice 
and an opportunity to be heard are ‘fundamental requisites of the constitu
tional guarantee of due process.’”165 When only injunctive and declaratory 
relief are sought in a class action, “the due process interests of absent 
members will usually be safeguarded by adequate representation alone.”166 
When individual monetary claims are at stake, however, “the balance swings 
in favor of some form of notice.”167

class members in (b)(2) suits do not have the right to “opt out" as do members in (b)(3) suits, notice is not 
needed in (b)(2) suits to inform absent class members of this right. 7A Wright & Miller § 1786, at 144. 
Fourth, although (b)(2) suits primarily involve the adjudication of injunctive or declaratory claims, (b)(3) 
suits primarily involve the adjudication of absent class members’ property rights. Note, supra note 160, at 
519. Accordingly, strict due process safeguards are not required in all (b)(2) suits, but "more rigid due 
process safeguards are almost always necessary in the (b)(3) type of class action . . ." Id. at 508. Finally,
rule 1 declares that the basic objective of the Federal Rules of Civil Procedure is “to secure the just, speedy, 
and inexpensive determination of every action." Because many (b)(2) actions can be adjudicated without 
prejudicing the rights of absent class members despite the lack of notice, a rule requiring notice would 
contravene rule 1. Id. at 520.

162. See Bolton v. Murray Envelope Corp., 553 F.2d 881, 883 (5th Cir. 1977) (rule 23 does not require 
notice for (b)(2) type actions).

163. 598 F.2d at 436.
164. Id.
165. Id. at 437 (quoting Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 174 (1974)).
166. Id. To support this contention, the court adopted the rationale provided in the Advisory 

Committee Notes on rule 23 for not requiring mandatory notice in (b)(1) or (b)(2) suits: "In the degree that 
there is cohesiveness or unity in the class and the representation is effective, the need for notice to the class 
will tend toward a minimum.” Id. at 437-38 (quoting Advisory Committee Notes, supra note 4. at 106).

167. 598 F.2d at 438.
168. Language in the court’s opinion indicates that it may have based its decision on the theory that 

monetary claims are so important that more rigid due process safeguards are necessary.
At least one article has questioned the wisdom of this difference in treatment: “[njotice is required at 

apparently any cost to protect the $10 claim of an absentee in common question class suits, but individual 
notice is not required to adjudicate absentees’ constitutional rights.” Developments in the Law—Class 
Actions, 89 Harv. L. Rev. 1318, 1403 (1976).

169. Johnson v. General Motors Corp., 598 F.2d at 438.
170. 586 F.2d 399 (5th Cir. 1978).
171. Id. at 436. The Bogard opinion focused on the res judicata effects of a prior suit but did not address 

due process specifically. Id. at 408-09. The Johnson court, however, cited Bogard as if it were decided on 
due process grounds. See 598 F.2d at 437 (lack of notice to plaintiff as absent class member in prior suit 
prevents bar to his subsequent suit for damages).

172. Id. at 401.

Although the Fifth Circuit in Johnson did not articulate why “the balance 
swings” in favor of notice, the court’s decision was probably a response to the 
due process problems that may result when notice is not given in a class action 
in which the monetary claims of absent class members are, or could be, 
adjudicated.168 Indeed, in ruling that due process requires some form of notice 
before monetary claims of absent class members are barred,169 170 the court 
emphasized its earlier decision, Bogard v. Cook,™ in which such problems did 
arise due to inadequate notice.171 Bogard involved a prisoner’s claim for 
damages for injuries sustained as a result of allegedly unconstitutional 
practices at a state penitentiary.172 Bogard had been a member of the plaintiff 
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class in a prior 23(b)(2) class action, Gates v. Collier,173 in which injunctive 
and declaratory relief from similar practices had been granted.174 The 
defendants in Bogard argued that the res judicata effect of Gates barred the 
suit because the plaintiff “could have brought his claims for damage relief in 
the Gates litigation, and his failure to do so violates the rule against ‘splitting a 
cause of action.’”175 The Fifth Circuit ruled, however, that because the notice 
given to absent class members in Gates was “insufficient to alert prisoners to 
the possibility that they could seek individual money damages for personal 
wrongs,”176 the Gates suit did not bar the plaintiffs subsequent action for 
damages.177

Similar due process problems frequently arise in title VII class actions 
because of the evolution in the substantive case law governing title VII. 
Initially, courts were reluctant to award back pay damages to a class in a title 
VII suit because, as one court reasoned, “such massive payments and specific 
retroactive relief is [sic] not contemplated ... in a class action.”178 Sub
sequent courts have ruled, however, that classwide back pay awards are 
appropriate under title VII.179 In addition, despite the ostensible restriction of 
rule 23(b)(2) to injunctive or declaratory relief,180 courts have ruled that 
23(b)(2) suits, and not merely 23(b)(3) suits, are appropriate vehicles for 
recovery of classwide back pay.181 Because notice is not required in (b)(2)

173. 349 F. Supp. 881 (N.D. Miss. 1972), affd, 501 F.2d 1291 (5th Cir. 1974).
174. Id. at 898.
175. Bogard v. Cook, 586 E2d at 407 (citations omitted).
176. Id. at 408.
177 Id. at 408-09. The notice given in Gates apprised class members only of their right to seek injunctive 

and declaratory relief. Id. at 408.
178. United States v. Georgia Power Co., 3 Empl. Prac. Dec. 8318, at 7093 (N.D. Ga. 1971), rev’d in 

part, 474 F.2d 906, 919-20 (5th Cir. 1973). See Smalls, Class Actions Under Title VII: Some Current 
Procedural Problems, 25 Am. U.L. Rev. 821, 843 (1976) (courts initially reluctant to award back pay to 
class).

179. See Albermarle Paper Co. v. Moody, 422 U.S. 405, 414 n.8 (1975) (appellants’ contention that back 
pay awards inappropriate in class action rejected); Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 
1364, 1375 (5th Cir. 1974) (classwide back pay available on individual proof after aggrieved class has 
demonstated racial discrimination); cf. Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 720-721 (7th Cir. 
1969) (each plaintiff need not fde separately with EEOC to receive back pay).

180. The Advisory Committee Notes to rule 23 state that subdivision (b)(2) “does not extend to cases in 
which the appropriate final relief relates exclusively or predominantly to money damages." Advisory 
Committee Notes, supra note 4, at 102.

181. See. e.g., Senter v. General Motors Corp., 532 F.2d 511, 525 (6th Cir.) (request for back pay does 
not preclude certification of (b)(2) class action), cert, denied., 429 U.S. 870 (1976); Rich v. Martin Marietta 
Corp., 522 F.2d 333, 341-42 (10th Cir. 1975) (same); Robinson v. Lonllard Corp., 444 F.2d 791, 802 (4th 
Cir.) (same), cert, dismissed, 404 U.S. 1006 (1971). But see Paddison v. Fidelity Bank, 60 F.R.D. 695, 697 
(E.D. Pa. 1973) (named plaintiffs in 23(b)(2) suits may recover back pay damages but unnamed class 
members may not); Baham v. Southern Bell Tel. & Tel. Co., 55 F.R.D. 478, 480-481 (D. La. 1972) (back 
pay awards not recoverable in 23(b)(2) class actions; procedure under rule 23(b)(2) not designed to allow 
court to examine circumstances affecting each class member).

When a suit has the characteristics of both a (b)(2) and a (b)(3) suit, courts generally will certify it under 
(b)(2) because of the wider res judicata effect. See Bing v. Roadway Express, Inc., 485 F.2d 441, 447 (5th 
Cir. 1973) (judicial preference is for certification under (b)(2) due to its wider res judicata effect); Smalls, 
supra note 178, at 844 (general rule is that if both rule 23(b)(2) and (b)(3) are applicable, court should 
certify suit under 23(b)(2) so that all class members will be bound by judgment).

Some commentators insist, however, that subdivision (b)(2) was intended for situations in which 
prospective injunctive relief is the sole object of the class action; for that reason, they have criticized the 
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suits, however, serious due process problems can result when these suits are 
brought under (b)(2) instead of (b)(3). Although absent class members in 
(b)(2) suits will be bound by any judgment entered in the action, they may be 
precluded from taking full advantage of a favorable judgment simply because 
they were never informed of their right to assert claims for back pay. One 
commentator has noted:

[B]ackpay relief is predicated on a showing of individual entitle
ment and thus requires that each class member come forward and 
assert his own claim. Accordingly, Rule 23(b)(2) procedures are 
not appropriate in a Title VII class action in which backpay relief 
is sought, for due process considerations mandate that notice be 
sent to affected class members so as to provide them an opportunity 
to supply all information requisite to their individual recoveries. 
Indeed, it would be patently violative of fairness and justice to 
expect a class member to come forward and assert his claim or to 
permit his failure to do so to bar a claim in a suit subsequent to a 
class action judgment or settlement unless he receives some sort of 
notice. ... In essence, to avoid subsequent collateral attacks by a 
class member on the conclusiveness of a class action, procedure 
other than that provided by Rule 23(b)(2) must be developed.* 178 * * * 182

awarding of back pay in (b)(2) suits as a misapplication of the class action categories. See generally, Note, 
The Class Action and Title VII—An Overview, 10 U. Rich L. Rev. 325 (1976); Note, Antidiscrimination 
Class Actions Under the Federal Rules of Civil Procedure: The Transformation of Rule 23(b)(2), 88 Yale 
L.J. 868, 874-78 (1979) [hereinafter Note, Antidiscrimination],

For a full discussion on the propriety of certifying title VII suits involving back pay claims under 
23(b)(2) and the problems ensuing therefrom, see Connolly & Connolly, Qualifying Title VII Class Action 
Discrimination Suits: a Defendant's Perspective, 9 St. Mary’s L.J. 181, 204-10 (1977); Smalls, supra note
178, at 843-51; Note, The Class Action Device in Title VII Civil Suits, 28 S.C. L. Rev. 639, 674-79 (1977);
Note, Antidiscrimination, supra, at 874-88).

182. Edwards, supra note 105, at 797 (footnotes omitted); see Connolly & Connolly, supra note 181, at 
208 (individual class members receive monetary damages only if they demonstrate injury; serious due 
process issues raised if class members not informed of litigation that will determine their right to damages);
Meyers, Title VII Class Actions, Promises and Pitfalls, 8 Loy. Chi. L.J. 767, 787 (1977) (when notice not 
given in title VII suits, class members may be prevented from claiming back pay awards simply because 
they did not know of the litigation).

For a discussion of the question of awarding relief to individual class members after a pattern or practice 
of discrimination has been proven in a title VII suit, see Teamsters v. United States, 431 U.S. 324, 357-62 
(1977) (each class member must carry initial burden of offering evidence to create inference that he or she 
was actual victim of discrimination; burden then shifts to employer to show individual was not victim of 
discrimination).

183. Johnson v. General Motors Corp., 598 F.2d at 438.
184. In Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974), the Supreme Court ruled that in all (b)(3) 

actions, individual notice must be given to each member of the class whose identity can be ascertained 
through reasonable efforts. Id. at 175. The Court also ruled that the cost of giving individual notice to 
absent members must be borne by the plaintiff. Id. at 178-79. The cost of this notice is frequently 
prohibitive and can be a barrier to suits with many class members. In Eisen, the value of the named 

The Fifth Circuit in Johnson has developed such a procedure by ruling that 
notice of the opportunity to prove damages must be given at some point to 
absent class members.183 At the same time, moreover, the notice requirement 
formulated in Johnson will not serve as a barrier to the institution of class 
suits as the notice currently required in 23(b)(3) suits often does.184Thus, the 
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Johnson court has established a workable solution to the problems posed by 
23(b)(2) class actions, particularly title VII suits involving back pay claims, 
that have the characteristics of both (b)(2) and (b)(3) suits but lack the 
corresponding procedural protections.185

plaintiffs claim was only $70.00, but the cost of notice would have been $315,000. Id. at 167 & n.7. 
Nonetheless, the Court rejected the representative plaintiffs’ argument that individual notice was not 
required because of the tremendous expense. The Court remarked that “(tjhere is nothing in Rule 23 to 
suggest that the notice requirements can be tailored to fit the pocketbooks of particular plaintiffs.” Id. at 
176.

The Fifth Circuit remarked in Johnson that the notice required in (b)(2) suits involving monetary 
damages will not always have to be equivalent to that mandated in (b)(3) actions. 598 F.2d at 438. This 
statement appears to have been raised in the context of when notice would be required rather than who 
would bear the cost of such notice.

185. For a full discussion of the procedure adopted by other courts and suggested by commentators for 
dealing with the due process problems presented in (b)(2) suits for back pay, see Edwards, supra note 105, 
at 797-807; Meyers, supra note 182, at 787; Smalls, supra note 178, at 848-51.

186. Having decided the issue of notice, the court found it unnecessary to consider the adequacy of 
representation in Rowe. Johnson v. General Motors Corp., 598 F.2d at 438.

187. 474 F.2d 67 (5th Cir. 1973). Gonzales was the “first case to hold a class action judgment under 
revised rule 23 not binding because of lack of adequate representation." Note, Collateral Attack on the 
Binding Effect of Class Action Judgments, 87 Harv. L. Rev. 589, 595 (1974).

188. 474 F.2d at 72. The trial court in the original class suit, Gaytan v. Cassidy, 317 F. Supp. 46 (W.D. 
Tex. 1970), vacated, 403 U.S. 902 (1971), on remand, Civil No. SA69CA153 (W.D. Tex., June 30, 1971, as 
amended, Aug. 19, 1971), held the Texas Safety Responsibility Act, Tex. Rev. Civ. Stat. art. 670ih 
(1969), unconstitutional, granted declaratory and injunctive relief, but denied retroactive application of the 
relief to all of the class except the named plaintiff. Having obtained full relief for himself, the named 
plaintiff did not appeal the district court’s denial of retroactive relief to the other class members. Gonzales 
v. Cassidy, 474 F.2d at 71. Gonzales was a collateral action in which the district court ruled that because 
the named plaintiff and the class he sought to represent were members of the Gaytan suit, their claims were 
barred. Id. at 72. The Fifth Circuit reversed, holding that the named plaintiffs failure to appeal the district 
court's denial of retroactive relief to other class members amounted to inadequate representation. Id. at 75.

189. Id. at 72.
190. Id.

Adequacy of Representation

In deciding whether the res judicata effect of Rowe extended to Johnson, an 
absent class member in that suit, the Fifth Circuit in Johnson need not have 
undertaken the analysis of whether Rowe constituted a class action, and if so, 
whether the lack of notice in Rowe prevented a bar to Johnson’s subsequent 
claims. Instead, the court could have assumed, without deciding, that Rowe 
was a class action and then ruled that the judgment nevertheless was not 
binding on absent class members because the named plaintiffs had not 
adequately represented the interests of absent class members.186 187 Indeed, the 
Fifth Circuit had previously employed an adequacy of representation analysis 
in Gonzales v. Cassidy'31 to hold that a class action judgment was not binding 
on absent class members.

In Gonzales the Fifth Circuit established a “two-pronged inquiry” to test 
adequacy of representation.188 The appellate court must first decide whether 
the district court’s initial finding that the named plaintiff would adequately 
represent the class was correct.189 Second, the appellate court must decide 
whether the named plaintiff in fact adequately protected the interests of the 
class.190 In the court’s words, adequate representation depends on “whether 
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the representative, through qualified counsel, vigorously and tenaciously 
protected the interests of the class.”191 Unless both criteria are satisfied, 
absent class members will not be bound by the res judicata effect of the 
judgment.192

If the Fifth Circuit in Johnson had applied the above test, it would 
ineluctably have concluded that Johnson was not bound by the judgment in 
Rowe. Although the district court in Rowe made no explicit finding that the 
named plaintiffs were adequate class representatives, the Fifth Circuit in 
Johnson conceivably would have determined that the first Gonzales criterion 
was satisfied or, at least, “implicitly” satisfied.193 The Fifth Circuit in Johnson 
would have been forced to conclude, however, that the second criterion was 
not satisfied because the named representatives did not in fact protect the 
interests of the class. According to an earlier Fifth Circuit decision, back pay 
claims of absent class members must be asserted in the original action or be 
forever barred.194 The class representatives in Rowe settled only their 
individual back pay claims.195 Because they did not assert the back pay claims 
of absent members, the representatives did not “vigorously and tenaciously” 
protect the interests of the class and thus did not provide adequate representa
tion.196

191. Id. at 75. The Gonzales court found that although class representation in the first suit had been 
“more than adequate” until final judgment, the class representative’s failure to appeal the denial of 
retroactive relief to all class members except himself constituted inadequate representation. Id.

192. In Gonzales even though the first criterion was satisfied, the court ruled that absent class members 
were not bound by the Gaytan suit because the second criterion was not fulfilled. Id.

193. Cf. Johnson v. General Motors Corp., 598 F.2d at 434-35 (absence of formal certification does not 
detract from validity of res judicata effect of judgment). If faced with the question whether the Rowe court 
properly determined that the named plaintiffs were adequate class representatives, the Fifth Circuit 
probably would take the same approach and rule that the Rowe court had correctly determined adequacy 
of representation by implication from the fact that the suit was allowed to proceed as a class action

The failure of the named plaintiffs in Rowe to move for certification of the suit as a class action suggests, 
however, that they were not adequate class representatives. See East Texas Motor Freight Sys., Inc. v. 
Rodríguez, 431 U.S. 395, 403-04 (1977) (failure of named plaintiffs to move for class certification strongly 
indicates inadequate class representation). The Court noted that the named plaintiffs’ failure “to protect 
the interests of class members by moving for certification surely bears strongly on the adequacy of 
representation that those members might expect to receive.” Id. at 404. On the same basis, the named 
plainiffs in Rowe were inadequate class representatives.

194. Sagers v. Yellow Freight Sys., Inc., 529 F.2d 721, 736 (5th Cir. 1976); cf. International Union of 
Prisoners v. Rizzo, 356 F. Supp. 806, 810 (E.D. Pa. 1973) (“a plaintiff must recover all damages arising 
from given operative facts in a single action when the first forum had the ability to give the relief sought in 
the second forum”).

195. Johnson v. General Motors Corp., 598 F.2d at 434.
196. This situation is directly analogous to that in Gonzales v. Cassidy, 474 F.2d 67 (5th Cir. 1973); see 

notes 187-192 supra and accompanying text (discussing Gonzales). In Gonzales the Fifth Circuit ruled that 
because the named plaintiff in a prior class action obtained full relief for himself but did not appeal the 
district court’s denial of relief to other class members, he did not adequately represent the interests of the 
class. 474 F.2d at 75. Similarly, because the named plaintiffs in Rowe obtained full relief for themselves but 
failed to pursue back pay claims for the rest of the class, they did not adequately represent the interests of 
the absent class members. 485 F.2d 441 (5th Cir. 1973). Bing was decided prior to those Supreme Court 
decisions that indicate that strict compliance with rule 23 provisions is necessary. In light of these 
intervening decisions, the Fifth Circuit in Johnson should have reconsidered its decision in Bing.
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Conclusion

The above analysis makes clear that the Johnson suit could have been 
resolved easily on the narrow ground that the representation of the class in 
Rowe was inadequate. By not deciding the case on this ground, however, the 
Fifth Circuit was able to rule on two issues in the law of class actions that to 
date have escaped definitive resolution by the Supreme Court. First, the Fifth 
Circuit affirmed its holding in Bing v. Roadway Express, Inc.191 that a court of 
appeals may treat a suit as a class, rather than an individual, action even 
though the district court did not formally comply with the class certification 
and definition provisions of rule 23. Second, the Fifth Circuit set a precedent 
that requires notice in 23(b)(2) class actions before the monetary claims of 
absent class members may be barred. Although the latter ruling establishes a 
workable solution to the problems frequently posed in 23(b)(2) class actions 
involving monetary claims, the former ruling is based on unsound policy and 
conflicts with closely related Supreme Court decisions.

Each of the rulings in Johnson affects class action law more than a ruling 
based on inadequate representation would have. Although the Fifth Circuit 
may have been more interested in making a significant contribution to class 
action law than in simply resolving the case before it, it nonetheless reached 
an equitable result. Herman Johnson was not barred from bringing his claim 
to vindicate an alleged title VII violation.

Deborah A. Folloni



The Fourth Amendment Afloat: Customs Searches, 
Drug Smuggling and the Balancing Test in the 
Fifth Circuit
United States v. Whitmire, 595 F.2d 1303 (5th Cir. 1979), petition for cert, 
filed, 48 U.S.L.W. 3154 (U.S. Sept. 19, 1979) (No. 79-375)

On an overcast, windy morning in 1976, two customs officers spotted a 
twenty-five-foot Nova boat entering southern Florida’s intercoastal waterway 
through Baker’s Haulover Cut, well within the three-mile territorial limit to 
United States waters.1 The officers suspected that the boat carried a smuggled 
load of contraband because the early morning hour and unpleasant weather 
made pleasure boating unlikely and the large wake and bow spray indicated 
something heavy in the bow. In addition, the boat was speeding in disregard 
of nautical rules.2 The customs officers decided to stop the Nova but could 
not overtake it.3 The officers did not catch the Nova until it had docked in a 
canal behind defendant Whitmire’s house. Coming within closer range, the 
officers saw that the boat was encrusted with salt crystals such as those 
formed during an extended ocean voyage and noticed that the two men 
aboard wore brand new sweatshirts with “BIMINI”4 printed across the 
chest.5

1. United States v. Whitmire, 595 F.2d 1303, 1306 (5th Cir. 1979), petition for cert, filed, 48 U.S.L.W. 
3154 (U.S. Sept. 19, 1979) (No. 79-375).

2. Id.
3. Id.
4. The Bimini Islands are located approximately fifty miles east of Miami in the Bahamas.
5. Id.
6. Id.
7. Id.
8. Id.
9. Id. at 1306, 1304.
10. Id. at 1304. The trial court referred the motion to suppress to a magistrate. Id. On appeal, Whitmire 

and Williams argued that due process was violated by this referral. Id. The magistrate merely 
recommended to the trial court that the motion be denied and the trial judge retained the power to hear the 
testimony if he decided that it would be beneficial in ruling on the motion. Id. at 1305. The Fifth Circuit 
found that these procedures provided sufficient safeguards to ensure that the judge retained the final 
responsibility for ruling on the motion and concluded that the defendants’ rights to due process had not 
been violated. Id.

Whitmire and his companion Williams were about to enter the house when 
the officers called to them and asked to see their identification and registra
tions papers.6 Whitmire returned to the dock, helped the customs officers 
secure their boat, and then produced personal identification and an unsigned 
boat registration. Williams failed, however, to produce identification.7 One 
officer then stepped aboard the Nova to investigate further. Upon entering the 
cockpit, he detected the odor of marijuana and opened the hatch to find over a 
thousand pounds of marijuana.8 The officers arrested Whitmire and Williams; 
they were charged with possession of marijuana with intent to distribute and 
with importation of marijuana.9

Before trial, Whitmire and Williams unsuccessfully attempted to suppress 
the marijuana evidence on the ground that the search was illegal because the 
officers lacked probable cause to search.10 In the United States District Court

1035
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for the Southern District of Florida, Whitmire was convicted of possession of 
marijuana with intent to distribute and of importation of marijuana.11 
Williams was convicted of possession of marijuana with intent to distribute, 
but was acquitted of the charge of importation of marijuana.12 On appeal, 
Whitmire and Williams challenged the warrantless search that produced the 
main evidence used against them at trial.13 In an opinion by Judge Gee, the 
Court of Appeals for the Fifth Circuit affirmed their convictions.14

United States v. Whitmire presented the Fifth Circuit with the then 
undecided issue of the validity of a customs search of a boat made without 
legally sufficient suspicion that the vessel in question had crossed the border 
into United States waters.15 The court held that despite the absence of known 
border crossing facts, detaining the defendants ashore and conducting a brief 
inspection aboard was reasonable under the fourth amendment.16 Recogniz
ing that the suspicions of the customs officers did not amount to probable 
cause,17 the court first considered whether the search came within any 
applicable exception to the probable cause requirement of the fourth amend
ment. Quickly dismissing two exceptions, border searches and limited 
investigatory intrusions, as inapplicable to the facts of Whitmire,™ the court 
shifted its attention from traditional fourth amendment exceptions to the 
statutory framework and historical practice of boat searches.19 The Fifth 
Circuit maintained that the “unique maritime context” of this search 
warranted a balancing of the competing interests.20 Accordingly, it weighed 
the government’s interest in regulating foreign commerce and ensuring 
orderly travel21 against citizens’ expectation of privacy aboard their vessels.22 
The court concluded that under the facts before it, the strong government 
interests outweighed the privacy interests of Whitmire and Williams.23

it. Id.
12. Id.
13. Id.
14. Id. On September 18, 1979, the appellants petitioned the Supreme Court for a writ of certiorari 

raising the fourth amendment issue. 48 U.S.L.W. 3154 (U.S. Sept. 19, 1979) (No. 79-375).
15. Id. at 1316.
16. Id. The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.

U.S. Const, amend. IV.
17. 595 F.2d at 1308. Even though the examination of Whitmire’s papers increased the officers’ 

suspicions, they had no probable cause to search the vessel until one officer boarded and smelled the 
marijuana. Id. The court did not need to reach the search warrant requirement issue. Searches of movable 
vehicles do not require warrants because the danger that the vehicle and contraband could be removed 
from the jurisdiction before a warrant issues is considered sufficient to waive the warrant requirement. 
Chambers v. Maroney, 399 U.S. 42, 50-52 (1970). In such cases, the requirement of probable cause 
provides fourth amendment protection. See id. (if probable cause to obtain warrant, search of car may be 
carried out immediately without one).

18. 595 F 2d at 1307-08.
19. Id. at 1309-11.
20. Id. at 1312.
21. Id. at 1313-15.
22. Id. at 1312-13.
23. Id. at 1315-16.
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Judge Rubin, concurring in the result, would have permitted the intrusion 
in Whitmire on different grounds.24 He argued that the boarding of the boat 
was not a search, but rather part of a valid investigatory stop because it met 
the standards outlined by the Supreme Court in United States v. Brignoni- 
Ponce,25 a case involving a warrantless stop of an automobile near a border.26 
Judge Rubin sharply criticized the majority’s characterization of citizens’ 
privacy interests in its balancing test.27 He asserted, moreover, that portions 
of the majority opinion contained language potentially dangerous to fourth 
amendment rights.28

24. Id. at 1317 (Rubin, J., concurring).
25. 422 U.S. 873 (1975). In Brignoni-Ponce the Supreme Court held that a reasonable suspicion that a 

vehicle was carrying aliens could support a brief stop and inquiry. Id. at 881. The Court relied on the Terry
stop doctrine as developed in Adams v. Williams, 407 U.S. 143 (1973), to establish the reasonableness of 
applying this doctrine to stops near the border, even though there were no reasonable suspicions of 
importation of aliens in the case before it. 422 U.S. at 880-81, 883. See notes 42-57 infra and accompanying 
text (discussing limited investigatory stop exception).

26. 595 F.2d at 1318, 1320 (Rubin, J., concurring).
27. Id. at 1319.
28. Id. at 1317.
29. Id. at 1306-08.
30. See United States v. Whitaker, 592 F.2d 826, 829 (5th Cir. 1979) (overloaded slow-moving boat gave 

The potential impact of Whitmire on all persons using the coastal waters 
for business or pleasure is extensive. Granting customs officals the power to 
search vessels, unrestricted by the requirement of a known border crossing, 
subjects a new class of people to warrantless searches on less than probable 
cause. Pleasure boaters who remain near shore, coastal fishermen, and others 
who use the coastal waters as a path up and down the coast could have their 
privacy invaded by this increase in customs power. Not only does the holding 
in Whitmire pose a threat to privacy, but the analysis used by the Fifth Circuit 
to reach its result threatens to weaken the protection of the fourth amend
ment against unreasonable searches and seizures.

This Comment first discusses the two exceptions to the fourth amendment, 
border searches and limited investigatory stops, that were found inapplicable 
by the Whitmire majority. The Comment then examines the court’s treatment 
of the statute under which this search arose, noting that the statute and its 
history have played a growing role in the Fifth Circuit’s adjudication of boat 
search cases. The Comment then analyzes and criticizes the Fifth Circuit’s 
use of the balancing test in Whitmire, stressing that the court’s overstatement 
of the government’s interests and corresponding minimization of citizens’ 
interests affected the result. Finally, the Comment concludes that because 
boaters have a reasonable expectation of privacy in their vessels, intrusions on 
that privacy such as that in Whitmire must be carefully scrutinized by courts 
to preserve privacy rights under the fourth amendment.

Fourth Amendment Exceptions

The Fifth Circuit in Whitmire began its examination of the challenged 
intrusion by discussing two fourth amendment exceptions applicable to boat 
searches, border searches and limited investigatory stops.29 Attempts by 
customs officials to control smuggling by searching boats30 and conducting 
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safety inspections by the Coast Guard31 have frequently raised fourth 
amendment questions.32 Although these searches are often justified as either 
border searches33 or investigatory stops,34 the Fifth Circuit determined 
correctly that neither of these exceptions was applicable in Whitmire.35

rise to reasonable suspicion of smuggling); United States v. Solmes, 527 F.2d 1370, 1371-72 (9th Cir. 1975) 
(boat that took in extra fuel, headed toward Mexico, and returned riding very low in water, searched and 
contraband found; search reasonable as border search); United States v. Ingham, 502 F.2d 1287, 1291 (5th 
Cir. 1974) (customs officers could search for contraband in boat sighted in foreign port a few hours before 
search at dock in United States), cert, denied. 421 U.S. 911 (1975).

31. See United States v. Piner, 608 F.2d 358, 361 (9th Cir. 1979) (routine safety inspection; marijuana 
sighted in plain view); United States v. Postal, 589 F.2d 862, 871, 890 (5th Cir.) (routine safety and 
documentation check included checking main beam identification number; contraband found in hold), cert, 
denied, 100 S. Ct. 61 (1979).

32. Compare United States v. Castro, 596 F.2d 674, 676 (5th Cir. 1979) (boat name undocumented; 
boarding to check documents and nationality upheld), cert, denied, 444 U.S. 963 (1979) and United States 
v. Solmes, 527 F.2d 1370, 1372 (9th Cir. 1975) (evidence of boat having recently sailed from Mexican 
waters; search of boat as it was hauled out of bay upheld despite time delay) with United States v. Piner, 608 
F.2d 358, 361 (9th Cir. 1979) (routine safety inspection and document check; stop of pleasure craft after 
dark requires reasonable and articulable suspicion of noncompliance) and United States v. Warren, 550 
F.2d 219, 224-25 (Sth Cir. 1977) (safety inspection authority erroneously delegated by Coast Guard to 
other government agents; authority exceeded when agent went beyond scope of safety inspection), cert, 
denied, 434 U.S. 1016 (1978).

33. See notes 36-41 infra and acompanying text (discussing border search doctrine).
34. See notes 42-56 infra and accompanying text (discussing limited investigatory stop doctrine).
35. 595 F.2d at 1307-08.
36. See Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973) (travelers and conveyances may be 

stopped at border because of national interest in self protection) (quoting Carroll v. United States, 267 U.S. 
132, 154 (1925)); United States v. Stanley, 545 F.2d 661, 667 (9th Cir. 1976) (same interests in policing of 
border apply to outgoing as well as incoming border-crossing searches), cert, denied. 436 U.S. 917 (1978); 
United States v. Ingham, 502 F.2d 1287, 1291 (5th Cir.) (customs officers entitled to search newly-arrived 
vessels for protection of revenues and national security), cert, denied, 421 U.S. 911 (1975).

37. Title 19 U.S.C. § 1581(a) (1976) outlines the broad search authority of customs officials. For the 
partial text of section 1581(a), see text accompanying note 65 infra. Title 8 U.S.C. § 1367(a)(1), (a)(3) 
(1976) confers broad authority upon officers of the Immigration and Naturalization Service.

38. See, e.g., United States v. Ramsey, 431 U.S. 606, 616 (1977) (border searches reasonable simply 
because they occur at border); United States v. Weil, 432 F.2d 1320, 1323 (9th Cir. 1970) (right of customs 
agents to search without probable cause predicated on right of government to prevent importation of 
contraband and on universal understanding that crossing border may entail search), cert, denied, 406 U.S. 
947 (1971); Marsh v. United States, 344 F.2d 317, 324 (5th Cir. 1965) (true border search not regarded as 
unreasonable even absent probable cause). See generally Note, High On the Seas: Drug Smuggling, The 
Fourth Amendment, and Warrantless Searches at Sea, 93 Harv. L. Rev. 725, 731-38 (1980) (suggested 
approach for balancing national interest in boundary protection against fourth amendment rights).

39. See, e.g.. United States v. Tilton, 534 F.2d 1363, 1366-67 (9th Cir. 1976) (search without probable 
cause valid if articulable facts to support reasonably certain conclusion that vessel crossed border; 
remanded for stronger factual showing); United States v. Jones, 528 F.2d 303, 304 (9th Cir. 1975) (per 

Border Searches. Customs officials are granted broad discretion to
police the nation’s boundaries and control the flow of goods entering or 
leaving the country.36 Congressional support of border searches is reflected in 
the grant of broad statutory authority to customs officials and to the land- 
based Border Patrol.37 The warrant and probable cause requirements of the 
fourth amendment are waived in the border context.38 To support a vehicle or 
vessel search, courts have required articulable facts that reasonably support 
the conclusion that a border crossing did indeed occur.39 The Fifth Circuit in 
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Whitmire noted that the officers first sighted the boat inside the coastline and 
therefore had no grounds initially to believe that the boat had come from 
international waters.40 The court therefore dismissed the border search 
doctrine as a justification for the stop and search.41

curiam) (boat seen leaving American port and later returning; no border nexus found), cert, denied, 425 
U.S. 960 (1976); United States v. Ingham, 502 F.2d 1287, 1291 (5th Cir. 1974) (boat sighted at foreign port 
and soon afterward in United States waters; border nexus upheld because actual visual sighting of border 
crossing not required), cert, denied, 421 U.S. 911 (1975). See also Carmichael, At Sea with the Fourth 
Amendment, 32 U. Miami L. Rev. 51, 96 (1977) (comparing Fifth Circuit standard with Ninth Circuit 
standard).

40. 595 F.2d at 1307-08.
41. Id. In his concurring opinion, Judge Rubm agreed with the majority’s conclusion that the search 

was not justified under the border search exception to the warrant requirement. See id. at 1317-18 (Rubin, 
J , concurring) (customs officials could not have reasonably concluded that defendants’ vessel had recently 
crossed border).

42. Id. at 1308.
43. 422 U.S. 873 (1975); see note 25 supra (discussing Brignoni-Ponce doctrine).
44. 422 U.S. at 885-86.
45. Id. at 884. The Court held, however, that the Border Patrol did not have reasonable suspicion to stop 

the defendant’s car. Id.
46. See, e.g.. United States v. Castro, 596 F.2d 674, 676 (5th Cir.) (stop and boarding reasonable because 

of sufficient articulable facts to support inference of smuggling; subsequent search justified because 
contraband in plain view), cert, denied, 444 U.S. 963 (1979); United States v. Whitaker, 592 F.2d 826, 828 
(5th Cir. 1979) (reasonable articulable suspicions of smuggling; boat stop supported as a document check 
by customs); United States v. Odneal, 565 F.2d 598, 601 (9th Cir. 1977) (customs stop upheld when boat 
poorly rigged, no name on stern, and moving slowly), cert, denied, 435 U.S. 952 (1978).

47. See Terry v. Ohio, 392 U.S. 1, 23-24 (1968) (officer’s frisk for weapons justified by concern for own 
safety); note 56 infra (stop and search are analytically separate).

48. See, e.g., United States v. Piner, 608 F.2d 358, 359 (9th Cir. 1979) (stop and boarding of yacht for 
safety check after dark must be based on reasonable suspicion of noncompliance); United States v. Castro, 
596 F.2d 674, 676 (5th Cir.) (stop and boarding to check boat’s documentation reasonable response to 
suspicion of smuggling), cert, denie 444 U.S. 963 (1979); United States v. Freeman, 579 F.2d 942, 944 (5th 
Cir. 1978) (stop and boarding in customs waters for documents check).

49. See, e.g., United States v. Piner, 608 F.2d at 359 (marijuana in plain view); United States v. Castro, 
596 F.2d at 676 (marijuana debris in plain view); United States v. Freeman, 579 F.2d at 944 (aliens in plain 
view). An unfortunate result of this pattern is a blurring of the distinction between stops and searches. 
Many stops become de facto searches on less than probable cause because a high degree of collateral search 
automatically accompanies the boarding of a boat. Not only do small boats often have an open cockpit area 

Investigatory Stops. The Whitmire majority also briefly considered
analogizing these facts to a limited investigatory stop42 under United States v. 
Brignoni-Ponced3 In Brignoni-Ponce the Border Patrol stopped the defend
ant’s car without justifiable suspicion that a crime was being committed or 
even that the car had crossed the border.44 The Supreme Court ruled that a 
limited investigatory stop can be based upon reasonable suspicions—a 
standard that may be met without a showing of probable cause.45 This lesser 
intrusion has been upheld in boat stops as well as in car stops.46 Although the 
“limited investigatory intrusion” doctrine was originally confined to a stop 
and a very limited search of a suspect’s person upon an officer’s reasonable 
concern for his safety,47 courts have uniformly considered a stop and boarding 
of a vessel to be the functional equivalent of a simple stop of an automobile.48 
After an officer has boarded a boat, the plain view doctrine often works to 
escalate suspicions to probable cause, thereby allowing a search.49
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The Fifth Circuit in Whitmire found that the customs officers’ observation 
of the boat “produced articulable facts and inferences amounting to reasona
ble suspicion that a load of contraband . . . was aboard.”50 The court thus 
concluded that under the Brignoni-Ponce test, the officers had sufficient 
grounds for a limited investigatory stop, but not for a search.51 According to 
the court, the officers were thus within their authority to pursue the vessel 
and ask for identification and registration documents. Beyond this, however, 
the court found that the officers’ suspicions did not amount to the probable 
cause necessary to justify a search of the vehicle.52 The court noted that the 
officers did not have probable cause to search until after one of the officers 
boarded the boat and smelled the marijuana.53

clearly visible once a person is aboard, but also officers have proven adept at inadvertently peering down 
open hatchways into enclosed areas of the boat. See United States v. Piner, 608 F.2d at 360 (bags of 
marijuana observed below deck in lighted cabin); United States v. Freeman, 579 F.2d at 944 (officer 
glanced down hatch and saw illegal aliens hiding). In the case of large boats, the problem is even more 
severe. To verify their documents check, the officers must check the identification number of the boat, 
commonly located on the main beam in the hold. In one case, customs officers had to dislodge bales of 
marijuana to get to the identification number. United States v. Hillstrom, 533 F.2d 209, 210 (5th Cir. 1976) 
(per curiam) (“the contraband could not be in plainer view”), cert, denied, 429 U.S. 1038 (1977). Therefore, 
a decision to justify a stop and boarding is a decision to allow a de facto search, similar to permitting an 
officer in a Brignoni-Ponce situation to enter the car rather than stand alongside.

50. 595 F.2d at 1308.
51 Id. Because the investigatory stop has been limited to whatever the officer inadvertently observes 

during the course of the documents check and conversation with the suspect, only a short investigation of 
the defendants themselves, and not the boat, could be justified under the investigatory stop exception to the 
warrant requirement. See United States v. Brignoni-Ponce, 422 U.S. at 884 (Border Patrol officers allowed 
to stop, but not search, cars upon reasonable suspicion of presence of illegal aliens); cf. Coolidge v. New 
Hampshire, 403 U.S. 443, 466 (1971) (officer with legal right to be in the position from which evidence seen 
may seize evidence in plain view).

52. 595 F.2d at 1308.
53. Id. The court pointed out that had the customs officers overtaken the defendants' boat before it 

docked, the officers could have boarded the boat and smelled the marijuana “in the proper course of their 
Brignoni-Ponce investigation." Id. The fact that the Nova boat was already docked and the defendants had 
already left the boat precluded the use of the limited investigatory stop rationale to justify the boarding. Id.

54. Id. at 1318 (Rubin, J. concurring).
55. Id. (citations omitted). Judge Rubin did not “place the same significance ... in the vessel’s newly 

assumed docked condition" as did the majority. Id.
56. The investigatory stop doctrine is tied to the fourth amendment prohibition against unreasonable 

seizures. See Terry v. Ohio, 392 U.S. 1, 16 (1968) (interference with freedom of suspect to go on his way is a 
seizure). The prohibition against unreasonable searches is only implicated under this doctrine when the 
officer has reason to fear for his safety, in which case he may make a limited search, i.e. frisk, for weapons. 
Id. at 27. The limited seizure, i.e. stop, of an unoccupied vehicle is analytically impossible because by 
definition an unoccupied vehicle is already stopped. Cf. Project, Eighth Annual Review of Criminal 
Procedure: United States Supreme Court and Courts of Appeals 1977-1978, 67 Geo. L.J. 317, 356 (1978) 
(stop and frisk are analytically separate and require separate support).

In his concurrence, Judge Rubin disagreed with the majority. He con
tended that probable cause to board the vessel was not necessary because the 
officers had reasonable suspicion of wrongdoing that was not allayed by their 
initial questioning.54 In his opinion, “[a]n ‘investigatory stop’ as applied to a 
vessel embraces both stopping and boarding it for a routine document and 
safety check . . . ,”55 Rubin’s interpretation of the Brignoni-Ponce doctrine 
leads to an easy, but incorrect, solution. The investigatory stop doctrine has 
not been extended to limited searches of unoccupied vehicles.56
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Statutory Authority and the Balancing Test

After finding that the border search and limited investigatory stop 
exceptions to the warrant requirement were inapplicable to the facts in 
Whitmire,51 the Fifth Circuit “explore[d] the fourth amendment principles 
applicable when customs officers’ right to board and inspect or search a vessel 
rests solely on 19 U.S.C. § 1581(a).”57 58 After setting out the history of the 
statute,59 the court turned from an analysis of the statute itself to a broader 
examination and balance of the competing interests involved in boat 
searches.60 In doing so, the court did not clearly indicate how the statute 
figured into this balance, but references to the long history of maritime 
regulation and the generous section 1581 powers accorded customs officers61 
indicate that section 1581 and its history may have played some role in the 
court’s determination. As the court itself noted, “[t]he heavy overlay of 
maritime law and the long practice of regulatory stops, inspections and 
searches . . . while not dispositive of the constitutional question . . . color[s] 
our constitutional balancing . . . .”62 Despite the the court’s discussion of the 
statute and its history, it could not have relied solely on the statute in 
upholding the search on fourth amendment grounds. Instead, it rested its 
holding on the balancing analysis.63

57. 595 F.2d at 1315-16.
58. Id. at 1308.
59. Id. at 1309-11.
60. Id. at 1311-16.
61. Id. at 1312-13.
62. Id. at 1313.
63. At the beginning of its analysis of the warrantless search, the court stated that “[sjeveral exceptions 

to the fourth amendment’s warrant requirement are potentially applicable here: (1) border search, ... (2) 
limited investigatory stop, ... (3) pure statutory authority—19 U.S.C. § 1581(a) . . . .” 595 F.2d at 
1366. Thus, the court intimated that its decision would rest only on these three exceptions. After finding 
the first two exceptions inapplicable, however, the court discussed section 1581, but ultimately rested its 
holding on a balancing analysis. Id. at 1316.

64. Id. at 1309.
65. 19 U.S.C. § 1581(a) (1976). In addition to customs officials, the Coast Guard has authority under 

section 1581 to enforce the customs laws. The Coast Guard also has similar authority over United States 
flag vessels on the high seas under 14 U.S.C. § 89(a) (1976). See also Carmichael, supra note 39, at 53 
(describing Coast Guard authority under § 1581).

Section 1581 Authority. The Whitmire court first presented the statuto
ry framework and historical context of boat searches.64 Customs officers 
derive their authority to conduct boat searches from 19 U.S.C. § 1581(a), 
which provides in pertinent part:

Any officer of the customs may at any time go on board of any 
vessel or vehicle at any place in the United States or within the 
customs waters . . . and examine the manifest and other docu
ments and papers and examine, inspect, and search the vessel or 
vehicle and every part thereof and any person, trunk, package, or 
cargo on board, and to this end may hail and stop such vessel or 
vehicle, and use all necessary force to compel compliance.65

The court quoted from an early Supreme Court case discussing the history of 
the customs statute:
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As this act [the direct predecessor to section 1581] was passed by 
the same congress which proposed for adoption the original 
amendments to the constitution, it is clear that the members of that 
body did not regard searches and seizures of this kind as “un
reasonable,” and they are not embraced within the prohibition of 
the amendment.66

66. Id. at 1309 (quoting Boyd v. United States, 116 U.S. 616, 623-34(1886)).
67. Id. at 1310.
68. Id. at 1310 & n.9 (citing Act of March 7, 1815, ch. 94, §§ 1, 2, 3 Stat. 231-32). Congress retained the 

reasonable suspicions requirement for carriages, vehicles, and persons traveling on foot. Id.
69. Id. at 1310.
70. See United States v. Williams, 544 F.2d 807, 811 (5th Cir. 1977) (section 1581 insufficient to justify 

nonborder search); United States v. Jones, 528 F.2d 303, 304 (9th Cir. 1975) (literal application of § 1581 
would in some cases subvert fourth amendment), cert, denied, 425 U.S. 960 (1976); cf. United States v. 
Ramsey, 431 U.S. 606, 616 (1977) (referring to predecessors to § 1581 as border search statutes).

71. See United States v. Ramsey, 431 U.S. at 616 (reasonableness determined simply by virtue ofborder 
crossing); Marsh v. United States, 344 F.2d 317, 324 (5th Cir. 1965) (true border search not unreasonable 
even though made without probable cause). See generally Note, From Bags to Body Cavities: The Law of 
Border Search, 14 Colum. L. Rev. 53 (1974) (outlining application of reasonableness requirement to 
various categories of border searches).

72. See United States v. Tilton, 534 F.2d 1363, 1364 (9th Cir. 1976) (because no statute can authorize a 
violation of the Constitution, authority must be derived from the well-recognized border search exception 
to the fourth amendment).

73. See id. at 1366 (prior case law must be read in light of Almeida-Sanchez).
74. See Almeida-Sanchez v. United States, 413 U.S. 266, 272-74 (1973) (border nexus required for 

search).
75. See United States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975) (reasonable suspicion required for

Subsequent amendments to the original Act suggest, however, that this 
rationale should not be given much weight. The early revenue statutes that 
were the predecessors to section 1581 required that customs officers have 
"reasonable cause to suspect” the concealment of dutiable goods before 
entering and searching any vessel.67 In 1815, Congress deleted the reasonable 
suspicion requirement for a customs boarding and search of “any ship, vessel, 
boat, or raft.”68 Thus even if the first Congress did draft the original statute to 
be consistent with the probable cause requirements of the fourth amendment, 
the subsequent deletion of the “cause to suspect” requirement suggests that 
the current statute may no longer be justified under that rationale. The Fifth 
Circuit, apparently untroubled by this change of wording, set out the 
legislative history of section 1581 without commenting on the discrepancy.69

The Fifth Circuit has nevertheless given section 1581 an increasingly 
expanded interpretation. Until quite recently, customs authority under 
section 1581 had been confined strictly to border searches.70 Under border 
search doctrine, mere entry into the United States is sufficient to make a 
search reasonable for fourth amendment purposes. Thus, the lack of probable 
cause or even failure to meet the mere suspicion standard does not 
weaken section 1581’s authority as a border search statute.71 The Ninth 
Circuit in particular has carefully limited to border searches the power of 
customs officials to search vessels without probable cause.72 The Ninth 
Circuit has analogized the section 1581 powers of customs officers to the 
equally broad powers of the Border Patrol,73 which have been restricted by 
the Supreme Court to border searches74 or investigatory stops upon reasona
ble suspicion.75 Aside from courts not in the Fifth or Ninth Circuit, the few 
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courts dealing with such cases have taken a view of the statute similar to that 
taken by the Ninth Circuit.76 77

investigatory stop).
76. See United States v. Zurosky, No. 79-1088, at 14-17 (1st Cir. Dec. 28, 1979) (section 1581 searches 

are border searches; § 1581 not applicable when vessel stopped in Cape Cod Canal); United States v. Diaz
Segovia, 457 F. Supp. 260, 274 (D. Md. 1978) (valid extended border search does not implicate fourth 
amendment considerations); People v. Nissen, 412 N.Y.S.2d 999, 1006-07 (Crim. Ct. N.Y. 1979) (search 
must be at border or functional equivalent and there must be some suspicion that border was crossed).

77. 571 F.2d 975 (5th Cir. 1978). The defendants in this case were charged with illegal alien trafficking. 
Id. at 943 n.l. The district court granted the defendants’ motion to suppress on the ground that the 
customs officers’ search of their vessel violated the fourth amendment. Id. at 943. The Government 
appealed. Id.

78. Id. at 976.
79. Id.
80. Id. at 977.
81. W. In a footnote, the Caraballo court noted cases supporting the functional equivalent of the border 

or extended border doctrines derived from Almeida-Sanchez “for the not yet written opinion that will 
define the proper role of border-type searches under § 1581(a) for this Circuit." Id.

82. 579 F.2d 942 (5th Cir. 1978).
83. Id. at 947.
84. The ship in question was first spotted to the northeast of the Miami sea buoy, located approximately 

three miles offshore. It was intercepted 2.8 miles off the Florida coast. The court points out that at initial 
sighting the ship was well beyond the three-mile territorial border. Id. at 943. For reasons that are unclear, 
the district court had rejected the Government’s border search claim and the Fifth Circuit did not address 
the issue. Id. at 944.

85. Id. at 944-48.
86. Id. at 945. Because the officers had determined that the course of the vessel was inconsistent with its 

last stated port of call, they boarded defendant’s vessel. Id. at 943-44. The Fifth Circuit “fully agree[d] with 
the District Court’s conclusion that the Customs personnel did not have reasonable suspicion to detain the 
vessel.” Id. at 945 & n.5. The Fifth Circuit noted, however, that section 1581(a) has no “reasonable cause 
to suspect” requirement that would limit the power granted to customs agents to stop vessels briefly in 
customs waters for routine document and safety checks. Id. at 945, 946.

The Fifth Circuit, on the other hand, has indicated a willingness to approve 
customs searches made under section 1581 authority even when outside the 
border search context. Three cases immediately preceding Whitmire illustrate 
that the Fifth Circuit has upheld searches under section 1581 authority 
despite increasingly tenuous connections to the border. In United States v. 
Caraballo,11 a customs pilot spotted a lobster boat proceeding erratically and 
carrying an unusual cargo of brown burlap bales partially hidden by a 
tarpaulin.78 Upon receiving this information, customs officers boarded the 
vessel and seized contraband in plain view.79 Because the search had occurred 
within customs waters but not within the three-mile territorial border, the 
defendants argued that the search could not be justified as a border search 
under section 1581 authority.80 The Fifth Circuit held that the customs agents 
had probable cause to search and therefore did not reach the statutory 
argument. The court did note, however, that although “the exercise of power 
under § 1581(a) must be reasonable, we need not here decide what lower 
showings might also be required for § 1581(a) searches.”81

Five months later, in United States v. Freeman^2 the Fifth Circuit upheld 
as a document check the stop of a vessel without probable cause or reasonable 
suspicion.83 Although some evidence of a border crossing was present,84 the 
court justified the search on the statutory and constitutional authority of 
section 1581 rather than on the border search exception.85 Acknowledging 
that the customs officers lacked reasonable suspicion to detain the vessel,86 the 
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court decided that the stop was nonetheless reasonable under the fourth 
amendment based on precedent,87 “the unique circumstances and problems of 
the maritime context,”88 and the historical origin of section 1581.89 Conclud
ing that the stop and boarding for the purpose of a document check was 
“statutorily authorized and constitutionally permissible,”90 the court turned 
to the constitutionality of the subsequent search.91 The court upheld the 
search under the doctines of plain view and exigent circumstances.92

In the most recent case preceding Whitmire, United States v. Whitaker,93 
the Fifth Circuit extended the Freeman holding to vessels initially sighted two 
to three miles out and boarded in intercoastal waterways.94 The vessel in 
Whitaker was sighted within the three-mile border,95 therefore rendering the 
border search doctrine irrelevant. The Fifth Circuit noted that in Freeman it 
“held that 19 U.S.C. § 1581(a) provides constitutional authority for customs 
officers, even in the absence of ‘a modicum of suspicion,’ to stop vessels for 
document checks in 'customs waters.’”96 Pointing out that all the considera
tions dictating its finding that the Freeman stop was reasonable were present

87. Id. at 946. The court cited cases upholding Coast Guard inspection under an analogous statute: 
United States v. Warren, 578 F.2d 1058, 1064-66 (5th Cir.) (en banc) (Coast Guard boarding for safety 
inspection upheld), cert, denied, 434 U.S. 1016 (1978); United States v. One 43 Foot Sailing Vessel, 538 
F.2d 694, 694 (5th Cir. 1976) (per curiam) (same); United States v. Odom, 526 F.2d 339, 342 (5th Cir. 
1976) (same). 579 F.2d at 946. It further stated that no case had held a document or safety check of a vessel 
to be “constitutionally proscribed by the Fourth Amendment.” Id.

88. Id.. The court listed the difficulties of policing the ocean frontiers, the impracticality of stopping 
every vessel at the actual border, which is only “an imaginary line on the seas,” and the minimal intrusion 
such a routine check would have on the privacy of seafarers. Id.

89. Id. at 946-47. The court pointed out the historical significance of the origins of section 1581 
authority, noting that the Supreme Court had recognized this importance in United States v. Ramsey, 431 
U.S. 606 (1977). Id. The court continued: “Clearly, members of the First Congress regarded neither 
seizures nor searches of the kind authorized by § 1581 ‘unreasonable’ or embraced by the prohibition of 
the Fourth Amendment.” Id. at 947 (citing Boyd v. United States, 116 U.S. 616 (1886)). Interestingly, the 
Fifth Circuit did not even mention the amendments to the First Congress’ version of the act. See notes 67- 
69 supra and accompanying text (discussing deletion of “reasonable cause to suspect” requirement from 
act).

90. The court took care to limit its holding:

Under the facts of this case, we find no need to determine . . . whether Almeida-Sanchez
. . is applicable to the unique context of the maritime customs search. The discretionary 

§ 1581(a) customs detention and boarding of a vessel in customs waters for the purpose of a 
routine document check is amply justified by Fourth Amendment principles.

579 F.2d at 948 (footnote omitted).
91. Id. at 947.
92. Id. at 947-48. The court noted that it was the “mere demand to inspect the vessel’s documents which 

precipitated the probable cause and ultimate discovery of the illegal aliens." Id. at 948.
93. 592 F.2d 826 (5th Cir. 1979).
94. Id. at 829. The court noted that section 1581(a) “purports to grant authority ‘to board . . any

vessel or vehicle at any place in the United States or within the customs waters.”' Id. (emphasis added in 
Whitaker). Because the Freeman stop occurred so clearly within customs waters, the Fifth Circuit did not 
have to determine “to what degree the fourth amendment may place geographical limitations on stops 
made pursuant to section 1581(a).” Id. In Whitaker the Fifth Circuit extended Freeman to vessels sighted 
within, but stopped beyond, customs waters. Id.

Customs waters are those waters within four leagues (12 miles) of the coast of the United States. See 19 
U.S.C. § 1401(j) (1976) (defining customs waters).

95. 592 F.2d at 828.
96. Id.
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in Whitaker, the court upheld the stop and boarding in Whitaker." The court 
did not acknowledge that although in Freeman there had been strong 
evidence of an actual border crossing,97 98 99 the evidence was inconclusive in 
Whitaker."

97. Id. at 829. The considerations relied upon by the court to uphold the stop and boarding in both 
Freeman and Whitaker were ”[t]he difficulty of policing the ocean frontiers, the impracticality of stopping 
vessels at a designated point in the water, the brief and routine nature of the detention, and the broad 
powers historically granted to customs officials . . . .” Id. Judge Rubin concurred in the result, finding 
probable cause to board but criticizing the majority’s expansive language. Id. at 831 (Rubin, J., 
concurring).

In his concurring opinion in Whitmire, Judge Rubin maintained that Whitaker was a different case than 
Whitmire. 595 F.2datl319 (Rubin, J., concurring).When a vessel is seen only in inland waters and there is 
nothing to connect it with the border, Judge Rubin would require customs officers to have a "reasonable 
suspicion of wrongdoing to justify their intrusion on those enjoying this nation’s waterways . . .” Id.

98. See note 84 supra (facts in Freeman indicated border crossing; issue not addressed by court).
99. See 592 F.2d at 828 (vessel sighted two or three miles out and heading toward shore).
100. In fact, in all three cases the Fifth Circuit explicitly qualified its holdings by limiting them to the 

specific types of searches in question rather than to the statute itself. See United States v. Whitaker, 592 
F.2d at 829 (limited to document checks of vessels sighted in customs waters); United States v. Freeman, 
579 F.2d at 948 n.10 (did not decide whether broad power to search without probable cause conferred by 
§ 1581(a) conflicts with fourth amendment); United States v. Caraballo, 571 F.2d at 977 & n.2 (because 
customs agents had probable cause for boarding and searching vessel, court did not decide what lower 
showing might also be required for § 1581(a) searches).

101. See Delaware v. Prouse, 440 U.S. 648, 654 (1979) (permissibility of law enforcement practice 
judged by balancing individual interests against government interests); United States v. Brignoni-Ponce, 
422 U.S. 873, 878 (1975) (reasonableness of government seizures depends on balance between public 
interest and individual’s right to personal security free from arbitrary interference by law officers).

102. Katz v. United States, 389 U.S. 347, 351-52 (1967).
103. See Delaware v. Prouse, 440 U.S. at 662-63 (automobile travelers have reasonable expectation of 

privacy; random stops for license and registration checks unreasonable); Katz v. United States, 389 U.S. at 
351 (user of public telephone booth has reasonable expectation of privacy; use of wiretap unreasonable).

104. 387 U.S. 523 (1967).

These three cases indicate that the Fifth Circuit had broadly read section 
1581 even before Whitmire. Although the Fifth Circuit never specifically held 
a literal application of the statute constitutional,100 the broad language and 
long history of section 1581 apparently had some relevance to the balancing 
test first articulated in Freeman. In Whitmire, the court could not rest its 
decision solely on the statute and instead left its discussion of section 1581 to 
embark on a detailed presentation of a new balancing analysis to be used in 
boat searches. The Fifth Circuit permitted the existence of the broad statutory 
language in section 1581 and the long history of regulation of maritime traffic 
to “color” its balancing. It also exaggerated government interests in boat 
searches of this kind and gave little weight to the privacy interests of citizens. 
Because the balancing test represents flawed fourth amendment analysis, the 
outcome in Whitmire is suspect.

B. Balancing Analysis. Balancing is an accepted method of fourth
amendment analysis.101 The fourth amendment protects an individual’s 
reasonable expectation of privacy by prohibiting unreasonable searches and 
seizures.102 If the privacy interests outweigh the law enforcement needs of the 
government, the expectations of citizens to be free from government interfer
ence are protected by the fourth amendment.103 Since its decision in Camara 
v. Municipal Court,104 the Supreme Court has regularly used a balancing test 
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to define, piece by piece, the citizen’s reasonable expectation of privacy.105 
The balancing test ordinarily is employed whenever the warrant and probable 
cause requirements of the fourth amendment have not been satisfied and no 
established exception to these requirements applies.106

The balancing test must be applied by carefully and objectively defining all 
the interests at stake.107 It is not a test to be applied on a case-by-case basis; 
the privacy interests are defined in terms of all citizens similarly situated.108 
and are not confined to the subjective interests of the particular search 
victim.109 The government’s interests are likewise defined in terms of the need 
for a particular law enforcement method and do not relate solely to the 
conduct of the particular officer.110 Thus, whenever the balance is struck in 
favor of the government, a particular law enforcement method has been 
upheld as reasonable, and a new exception to the fourth amendment has been 
created.111

Although no set guidelines exist for courts to follow in setting out the 
opposing interests when employing a balancing test, the courts should be 
careful to consider factors that have been used in earlier balancing tests to 
provide benchmarks for comparison with their results.112 Some relevant 
considerations are: (1) Whether a less intrusive alternative would serve the

105. See Note, High on the Seas, 11 Harv. C.R.-C.L. L. Rev. 733, 737 n.15 (1976) (Supreme Court has 
never systematically defined privacy but has contributed piecemeal to definition of protected privacy by 
deciding that particular intrusions are barred by fourth amendment).

106. See Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971) (searches conducted without prior 
judicial approval per se unreasonable unless established exception to warrant requirement applies); Katz v. 
United States, 389 U.S. at 351, 357 (same); cf. 65 Geo. L.J. 1641, 1649 (1977) (absent strong government 
interests to override presumption that searches without probable cause unreasonable, balance must tip in 
favor of individual interests).

107. See, e.g., Delaware v. Prouse, 440 U.S. at 658-63 (state interests in public safety on its roads 
weighed against automobile travelers’ interests in security and privacy); United States v. Brignoni-Ponce, 
422 U.S. at 878-84 (public interest in preventing entry of illegal aliens weighed against rights of private 
citizens in lawful traffic); Camara v. Municipal Court, 387 U.S. 523, 530-34 (1967) (needs of government in 
enforcing administrative regulations weighed against fourth amendment interests of citizens).

108. See, e.g., Delaware v. Prouse, 440 U.S. at 662 (interests of individuals operating or traveling in 
automobile); Camara v. Municipal Court, 387 U.S. at 530-31 (interests of urban citizens in preserving 
privacy of their dwellings); United States v. Piner, 608 F.2d 358, 361 (9th Cir. 1979) (interests of those 
aboard pleasure boats after dark).

109. See Chimel v. California, 395 U.S. 752, 764-65, 768 (1969) (rejecting subjective standard of 
reasonableness of United States v. Rabinowitz, 339 U.S. 56, 63 (1950), which held that reasonableness was 
to be determined by facts and circumstances of each case).

110. See, e.g., Delaware v. Prouse, 440 U.S. at 659 (discretionary spot check of automobile license and 
registration); United States v. Brignoni-Ponce, 422 U.S. at 879-80 (roving Border Patrol stops); Camara v. 
Municipal Court, 387 U.S. at 535-37 (administrative inspections of housing conditions).

111. Compare Terry v. Ohio, 392 U.S. 1, 20-27 (1968) (balancing test used to hold stop and frisk of 
suspect reasonable) and United States v. Freeman, 579 F.2d 942, 946-47 (5th Cir. 1978) (balancing test 
used to hold stop and boarding of vessel for documents check reasonable) with Delaware v. Prouse, 440 
U.S. at 658-63 (balancing test used to hold random automobile stops unreasonable) and United States v. 
Brignoni-Ponce, 422 U.S. at 878-84 (balancing test used to hold stops of automobiles unreasonable unless 
officer possesses specific, articulable facts to warrant a reasonable suspicion of violation of law) and 
Camara v. Municipal Court, 387 U.S. at 528-39 (balancing test used to hold warrantless administrative 
search unreasonable).

112. See, e.g., Delaware v. Prouse, 440 U.S. at 654-55 (articulating standards for balancing and citing 
earlier balancing test cases); United States v. Brignoni-Ponce, 422 U.S. at 878, 880 (same); Almeida- 
Sanchez v. United States, 413 U.S. 266, 277, 280, 282-83 (Powell, J., concurring) (considering other cases 
balancing need for law enforcement against individual rights). 
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same government interest,113 (2) whether there is a history of judicial and 
public acceptance of particular government conduct,114 (3) whether the ratio 
of guilty to innocent citizens affected by the government’s interest is low or 
high,115 (4) whether the type of intrusion is hostile in nature or merely 
inconvenient,116 (5) and whether the subjects of the intrusion are stigmatized 
by the governmental action.117

113. See Delaware v. Prouse, 440 U.S. at 659-60 (alternative of stopping automobiles only upon 
observed violation instead of upon random basis serves government interest); United States v. Martinez- 
Fuerte, 428 U.S. 543, 558 (1976) (checkpoint stops less intrusive than random stopping); United States v. 
Ortiz, 422 U.S. 891, 895 (1975) (same); Note, Fourth Amendment Balancing and Searches into the Body, 31 
U. Miami L. Rev. 1504, 1513 (1977) (lack of a reasonable alternative strengthens the government’s 
interests in a particular method).

114. See Camara v. Municipal Court, 387 U.S. 523, 537 (1967) (long history of public and judicial 
acceptance of area code-enforcement inspections). The Supreme Court specifically refused to accord the 
existence of statutory authority any independent weight to the government’s interests. Almeida-Sanchez v. 
United States, 413 U.S. 266, 272 (1973).

115. See United States v. Brignoni-Ponce, 422 U.S. at 882 (volume of purely domestic traffic likely to 
exceed by far relatively few illegal entrants).

116. See Camara v. Municipal Court, 387 U.S. at 530 (routine inspections less hostile than a policeman’s 
search for evidence of crime).

117. See United States v. Martinez-Fuerte, 428 U.S. 543, 560 (1976) (stigma attached to those persons 
diverted at checkpoint to be investigated overstated by defendants). See also LaFave, Administrative 
Searches and the Fourth Amendment: The Camara and See Cases, 1967 Sup. Ct. Rev. 1, 18-19 (routine 
inspections unlikely to stigmatize individual as subject of police interest).

118. 595 F.2d at 1313-14 (footnote omitted).
119. Id. at 1314.
120. Id.
121. Id.
122. Id. at 1314-15. The court stated: "There may be no effective alternative to random stopping and 

some degree of inspection or search because of the sea’s vastness and the difficulty of locating objects 
travelling on it.” Id. (footnote omitted).

123. Cf. United States v. Piner, 608 F.2d 358, 361 (9th Cir. 1979) (random stop and boarding of vessel 

After first considering and rejecting potentially applicable exceptions, the 
Fifth Circuit in Whitmire properly employed the balancing test to determine 
whether the challenged search was reasonable. The court strayed, however, 
from traditional balancing analysis by giving an overbroad definition of the 
competing interests. In so doing, the court set forth a mode of analysis that 
may extend far beyond the boarding of a pleasure boat such as occurred in 
Whitmire. The court considered the major governmental interest implicated 
in boat searches to be “executing congressional determinations under its 
‘plenary powers’ to regulate commerce with foreign nations.”118 This interest, 
continued the court, is not “exhausted by application to vessels known for a 
certainty to have come directly from foreign ports.”119 For instance, the 
government has a valid interest in determining whether a boat has come from 
abroad or in monitoring exports.120 In addition to these customs concerns, 
the court explained that the national interest in regulating vessels flying the 
American flag and in “ensuring orderly travel under the navigation laws” 
warrants some intrusion on boaters.121 The court pointed out that in practical 
terms, there may be no effective alternative to broad governmental powers to 
intrude upon vessels.122

Although these are admittedly strong governmental interests, they do not 
seem to be central to the fact situation in Whitmire. The regulation of 
commerce with foreign nations is an interest that is unlikely to be vindicated 
by searches of pleasure boats well within American waters.123 In this regard, 
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the practical problems of border patrol have been significantly alleviated by 
the functional equivalent and extended border components of border search 
doctrine.124 The courts have been realistic in applying these reduced stan
dards, and reliance upon them has ensured that the great majority of vessels 
intercepted are indeed from foreign countries.125 Completely eliminating these 
standards by reverting to random stops, however, would allow searches of 
vessels with no border connection without significantly furthering the federal 
interest in regulating international commerce. Indeed, this federal interest 
would probably suffer because a larger percentage of available resources 
would be used to investigate purely domestic traffic. Also, the national 
interest in regulating American vessels and enforcing navigation laws to 
promote safety was not furthered by the customs officers’ search of Whit
mire’s pleasure boat because these interests are the province of the Coast 
Guard, not customs officers.126

after dark for safety and registration inspection without cause to suspect noncompliance not justified by 
government need to enforce safety regulations because searching pleasure boat at night not likely to 
vindicate safety interests of Coast Guard).

124. Border searches are allowed at the first stop in the country under the functional equivalent of the 
border doctrine even if the actual border is far away. See Almeida-Sanchez v. United States, 413 U.S. 266, 
273 (1973) (airport in St. Louis may be functional equivalent of border if plane arrived nonstop from 
Mexico). An extended border search is allowed at a point away from the border if the crossing was recent 
and there is no reason to suspect that there has been any change in the cargo. See Alexander v. United 
States, 362 F.2d 379, 382 (9th Cir.) (vehicle under relatively constant surveillance after crossing border), 
cert, denied, 385 U.S. 977 (1966).

125. See notes 36-41 supra and accompanying text (standards for border search).
126. Although the Coast Guard is authorized by law to empower any federal employees to assist it in the 

performance of its duties, 14 U.S.C. § 141 (1976), there is little evidence to support the Fifth Circuit’s 
contention that customs officers “customarily” enforce Coast Guard safety regulations. 595 F.2d at 1314. 
See Note, supra note 38, at 750 n.122 (although statutory language of § 1581 is broad enough to support 
safety inspection authority for Customs Service, Service does not conduct safety inspections at sea).

127. Id. at 1312. The court explained that although relatively high levels of privacy might be accorded a 
houseboat, for example, the open deck of a fishing smack might well provide a lesser expectation of privacy. 
Id. But cf. United States v. Cadena, 588 F.2d 100, 101-02 (5th Cir. 1979) (per curiam) (privacy expectation 
aboard vessel exceeds that expected in automobile).

128. Id. at 1313.
129. Id.
130. Id.

The citizens’ privacy interests in boat searches were also poorly defined in 
Whitmire. The court first stated that the type of vessel and the area searched 
may be determinative in ascertaining the limits of citizens’ reasonable 
expectation of privacy.127 It continued its evaluation of the degree of intrusion 
on this expectation of privacy by noting that although the broad powers of 
section 1581 grant customs officers wide discretion, such discretion “is not 
invariably fatal to the constitutionality of an intrusion.’’128 Instead, the court 
indicated that this “heavy overlay of maritime law and the long practice of 
regulatory stops, inspections, and searches” not only affected the balancing 
test, but also reduced citizens’ expectation of privacy.129 Noting that the 
potential for provoking fear by governmental intrusion was probably less 
among boaters, who are accustomed to relying on aid from coast guard or 
customs vessels, the court asserted that “[i]t is quite possible . . . that 
smugglers form the main class of sailors in whom the approach of these 
officers provokes anxiety.”130
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This treatment of the issue of broad discretion of customs officers 
represents a significant departure from ordinary consideration of this issue. 
The allowance of such broad discretion to government officers has been 
upheld only in the warrantless administrative search cases.131 The administra
tive search doctrine permits searches without probable cause. It has been 
applied only to highly regulated business, however, on the theory that persons 
engaging in those businesses have implicitly consented to such searches by 
choosing to enter the regulated industry for profit.132 Although there are some 
indications that the Fifth Circuit considered administrative search doctrine 
relevant to the facts in Whitmire,133 the doctrine is inapplicable to searches of 
pleasure boaters in intercoastal waters. The overlay of maritime law and the 
long history of customs regulation entail substantial governmental intru
sion.134 Nonetheless, pleasure boaters cannot be said to have entered the 
regulated industry for profit.135 Thus, under the facts of Whitmire, the 
customs search of the pleasure vessel could not have been supported by an 
administrative search doctrine.

131. See United States v. Biswell, 406 U.S. 311, 316 (1972) (warrantless search of firearms dealer as part 
of regulatory scheme upheld); Colonnade Catering Corp. v. United States, 397 U.S. 72, 76-77 (1970) 
(Congress has broad power to authorize warrantless searches of liquor dealers).

132. See, e.g.. Marshall v. Barlow's, Inc., 436 U.S. 307, 313 (1978) (certain industries are so heavily 
regulated that no proprietor could have reasonable expectation of privacy); Almeida-Sanchez v. United 
States, 413 U.S. 266, 271 (1973) (central difference between regulated business and regulated nonbusiness 
activity is that businessman in effect consents to regulation by accepting benefits of trade); United States v. 
Biswell, 406 U.S. 311, 316 (1972) (gun dealer chose to enter pervasively regulated industry); Colonnade 
Catering Corp. v. United States, 397 U.S. 72, 77 (1970) (long history of close supervision and regulation of 
liquor industry). See generally Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 
358-59 (1974) (routine searches a limited category); McManis and McManis, Structuring Administrative 
Inspections: Is There Any Warrant for a Search Warrant? 26 Am. U.L. Rev. 942 (1977) (arguing in favor of 
judicial restraints on administrative inspections).

133. See 595 F.2d at 1313 n.22 (citing administrative search cases to support proposition that broad 
discretion is not invariably fatal to constitutionality of search) In a later footnote the court explained, “we 
should be mindful that, in the maritime context, the policies behind several traditionally discrete exceptions 
to the warrant requirement—the border search doctrine, the administrative inspection exception for 
certain regulated industries, and the automobile-exigent circumstances doctrine—uniquely converge.” Id. 
at n.36.

134. 595 F.2d at 1313.
135. In Almeida-Sanchez v. United States, 413 U.S. 266 (1973), the Supreme Court expressly declined 

to extend the implied consent doctrine to cases in which there was no conscious business decision to accept 
the burdens and benefits of a trade, despite the fact that registration and operation of automobiles are 
highly regulated. Id. at 271.

136. See Delaware v. Prouse, 440 U.S. 648, 654 (1979) (permissibility of particular law enforcement 
method determined by balancing test). See generally Amsterdam, Perspectives on the Fourth Amendment, 
58 Minn. L. Rev. 349, 377-409 (1974) (discussing scope of fourth amendment).

137. See Delaware v. Prouse, 440 U.S. at 654-55 (safeguards necessary to protect individual’s privacy 
from discretion of officers in field); Almeida-Sanchez v. United States, 413 U.S. at 270 (unfettered 
discretion of officer is an evil).

Outside the warrantless administrative search context, broad discretion of 
government officials undergoes careful scrutiny in fourth amendment analy
sis. The fourth amendment imposes a standard of reasonableness on the 
exercise of discretion by government officials in promoting national in
terests.136 When evaluating a method of law enforcement, a court’s primary 
task is to determine the extent to which the discretion of officials is guided by 
standards carefully drafted to maximize the privacy of affected individuals.137 
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The recent Supreme Court ruling in Delaware v. Prouse138 indicates the extent 
to which “unbridled discretion of law enforcement officials” may jeopardize 
the constitutionality of governmental action.139 In Prouse the Supreme Court 
struck down a state program of random stops of automobiles for license and 
registration checks as violative of the fourth amendment.140 The Court 
explained that “this kind of standardless and unconstrained discretion is the 
evil the Court has described when in previous cases it has insisted that the 
discretion of the official in the field be circumscribed at least to some 
extent.”141 It further noted that this “grave danger” does not disappear 
because of “state regulation resulting in numerous instances of police-citizen 
contact”142 and distinguished this situation from the “relatively unique 
circumstances” of regulated industries in the administrative search context.143

138. 440 U.S. 648 (1979).
139. Id. at 661.
140. Id. at 663.
141. Id. at 661 (citing Almeida-Sanchez and Camara').
142. Id. at 662.
143. Id.
144. In a footnote, the Whitmire court acknowledged the possible applicability of Delaware v. Prouse by 

noting “[t]he difficulties of . . . routine monitoring on many of our waterways and the other factors 
discussed herein may serve to distinguish maritime law enforcement practices from, e.g., the random stops 
of automobiles recently prohibited in Delaware v. Prouse . . . ." 595 F.2d at 1315 n.2. Judge Rubin, 
however, in his concurrence, did “not agree with the [majority’s] observation that ’maritime law 
enforcement practices’ may be distinguished from ‘the random stops of automobiles recently prohibited in 
Delaware v. Prouse . . . Id at 1319 n.5 (Rubin, J., concurring) (quoting majority opinion at 1315 n.2).

145. See Boarding and Search of Vessels, 19 C.F.R. § 162.3 (1979) (“customs officer may at any time 
board . . . any vessel at any place in the United States or within the customs waters of the United States”).

146. Id. See 19 U.S.C. § 1581(a) (1976) (underlying statute grants identical powers).
147. 436 U.S. 307 (1978).
148. See id. at 321 (“reasonableness of a warrantless search dependent upon the specific enforcement 

needs and privacy guarantees of each statute”).
149. 595 F.2d at 1316.
150. The court indicated that the investigatory stop doctrine was inapplicable because the conduct of the 

The Fifth Circuit’s treatment of this issue ignored the threat that broad 
official discretion can pose to citizens’ privacy interests. Prouse suggests that 
the broad discretion of customs officials under section 1581 should have 
weighed heavily against a finding of reasonableness.144 Had the court in 
Whitmire properly analyzed the discretion issue, it would have discovered 
that not only is the statute broadly phrased, but also that the federal 
regulation issued pursuant to that statute is broadly phrased.145 The discretion 
of the officers is circumscribed only by the requirement that the object of their 
search be either a vessel or a vehicle within the United States or its customs 
waters.146 147 In fact, even if the regulation were more narrowly drawn, the recent 
Supreme Court decision in Marshall v. Barlow's, Inc.w may require that the 
privacy guarantee be in the underlying statute itself.148 This “standardless and 
unconstrained discretion” of customs officers, rather than diminishing 
boaters’ reasonable expectation of privacy, should have warned the Fifth 
Circuit to scrutinize carefully any challenged intrusion such as that in 
Whitmire.

Arguably, the Fifth Circuit in Whitmire responded to this concern by 
mentioning reasonable suspicion of a customs violation as a prerequisite to 
intrusion.149 Nevertheless, despite the lesser standard invoked to justify this 
action, the court upheld a search and not a lesser intrusion.150 The nature of a 
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stop forces the officer to limit his investigation strictly to what he can observe 
from his legally permissible position.151 A search, however, may be much 
more intrusive.152 It may be that the court’s assertion that “smugglers form 
the main class of sailors in whom the approach of . . . officers provokes 
anxiety’’153 affected its decision, but such reasoning reveals a lack of concern 
about this intrusion and a disregard for citizens’ privacy interests.154 As Judge 
Rubin stressed in his concurring opinion, “[t]he essence of the Bill of Rights is 
the protection even of wrongdoers. . . . And those of us who have nothing to 
hide are guaranteed safety from the annoyance of intrusive police conduct 
even if it provokes only irritation and not anxiety.”155 The majority’s failure to 
recognize this essential constitutional value in its balancing test reveals a 
significant flaw in its reasoning.

customs officers amounted to a search, not a mere stop. Id. at 1308. In the holding, however, the court 
referred to the intrusive action as a “brief inspection aboard." Id. at 1316.

151. See United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975) (scope of intrusion is limited by 
scope of its justification); Terry v. Ohio, 392 U.S. 1, 19 (1968) (scope of search strictly tied to circumstances 
legitimating it).

152. Compare United States v. Brignoni-Ponce, 422 U.S. at 881-82 (stop pursuant to reasonable 
suspicion limited to questioning driver and passengers about citizenship; officer may ask suspects to explain 
suspicious circumstances) and Adams v. Williams, 407 U.S. 143, 146 (1972) (purpose of brief stop is to 
determine identity of suspect; frisk justified only to allow officer to avoid violence, not to obtain evidence) 
with Almeida-Sanchez v. United States, 413 U.S. at 266, 270 (1973) (probable cause minimum requirement 
for reasonable search under fourth amendment).

153. 595 F.2d at 1313.
154. Judge Rubin harshly criticized this statement, observing that “[t]he notion that only law-breakers 

need fear unlimited police action is at the root of all police state rationalization." Id. at 1319 (Rubin. J 
concurring).

155. Id. Judge Rubin would have “strjuck] the balance between individual privacy interests and 
governmental concerns differently from [the majority], at least when customs authorities have no reason to 
believe a vessel is returning from a venture beyond American waters." Id. at 1319-20.

Conclusion

The Fifth Circuit should have reversed the convictions of Whitmire and 
Williams. Established exceptions to the fourth amendment did not apply to 
the facts of Whitmire. In addition, careful application of the balancing test 
shows that government interests in controlling smuggling are indeed impor
tant, but that these interests extend only to vessels reasonably believed to have 
crossed the border into United States waters. The countervailing privacy 
interests of domestic water travelers—especially pleasure boaters—in being 
protected from a substantial reduction of fourth amendment constraints on 
authority of customs officers to search are great. It is precisely the interest in 
freedom from arbitrary intrusions that the fourth amendment was designed to 
protect, even at the cost of diminishing the effectiveness of law enforcement. 
Had the Fifth Circuit properly applied the balancing test, the boarding of 
Whitmire’s pleasure craft would have been struck down. The majority 
achieved the opposite result only by weighing in government interests not 
implicated in searching pleasure boats in coastal waters and by minimizing 
citizen interests in privacy at sea.

The analysis in Whitmire is yet another indication of the Fifth Circuit’s 
willingness to give an expansive reading to the powers of customs officers in 
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section 1581. Holding the search illegal would have protected the privacy 
interests of boaters at little cost to law enforcement. The Fifth Circuit’s use of 
the balancing test to uphold a search on less than probable cause can only 
weaken the protection of the fourth amendment against unreasonable 
searches and seizures.

John D. Morrison




