
PROJECT

Tenth Annual Review of Criminal Procedure: 
United States Supreme Court and Courts of 
Appeals 1979-1980

Foreword: The Flow and Ebb of
Constitutional Criminal Procedure in the 
Warren and Burger Courts

By Stephen A. Saltzburg



Creditors’ 
Rights in 
Bankruptcy 
Author
Patrick A. Murphy of the Cali
fornia Bar; Partner, Murphy, Weir & 
Butler, San Francisco; speaker at nu
merous seminars on bankruptcy; co
author of Collier on Bankruptcy, Fif
teenth Edition.

This book covers proceedings under 
the liquidation and rehabilitation chap
ter of the new Bankruptcy Act which 
became effective October 1, 1979. 
Topics of particular interest to credi
tors are covered in substantial detail. 
These include proof and allowances of 
claims, voiding powers, stays of lien 
enforcement and the rights of secured 
creditors.

Loose leaf, approximately 500 pages, 
1980 edition. Annual supplementation 
is planned. 1 volume $65.00 plus $1.50 
postage and handling.

My order includes future materials 
such as pocket parts, supplements, re
placement pages, advance sheets and 
replacement, revised, recompiled or 
split volumes, future new editions and 
additional companion or related vol
umes. At any time, I will be free to 
cancel or change my order for upkeep 
services.

Contents
Preface
Summary Contents 
Detailed Contents

1. Introduction
2. Jurisdiction, Venue and Appeals
3. Commencement of a Case
4. Administration and the 

Bankruptcy Estate
5. Proof and Allowance of Claims, 

Priorities and Distribution in 
Liquidation Cases

6. The Automatic Stay
7. Use, Sale, or Lease of Property of 

the Estate
8. The Obtaining of Credit
9. Executory Contracts and 

Unexpired Leases
10. Preferences
11. Fraudulent Conveyances
12. The Trustee as a Hypothetical 

Lien Creditor or Purchaser
13. The Trustee as a Successor to 

Actual Creditors
14. Miscellaneous Avoiding Actions
15. Reorganizations—Administrative 

Matters
16. Plan of Reorganization
17. Consumer Bankruptcy
18. Adjustment of Debts of an

Individual with Regular Income 
Appendix—Forms
Tables
Index

SHEPARD’S/ 
McCRAW-HILL 

Post Office Box 1235 
Colorado Springs, Colorado 80901 

(303)475-7230

Name_____________________________________________________________________
Mailing Address ____________________________________________________________
City________________________________________ State______________Zip_________
□ Please send me Creditors’ Rights in Bankruptcy. Purchase includes my order for future 

upkeep service. Add appropriate sales tax. $65.00 plus $1.50 postage & handling.
□ I would like to examine for 30 days without obligation.
□ Have your representative call on me.
□ Charge my Shepard’s account. Account No__________________
□ Bill me. Bill Firm__________________________________________________________
□ No future upkeep wanted.
Orders subject to acceptance in Colorado Springs. Title remains with vendor until paid for in 
full. Terms available, no carrying charges Prices Subject to Change Without Notice.



THE DAILY WASHINGTON

Law Reporter
Established 1874

A Newspaper of General Circulation

A M U S T for every Lawyer,
every day!

PROVIDING UP-TO-DATE LEGAL NEWS DAILY . . .

FEATURING
• Recent opinions of the:

U.S. Court of Appeals for the District of Columbia Circuit;
U.S. District Court for the District of Columbia;
D.C. Court of Appeals and the Superior Court of the District of Columbia

• Court proceedings, judicial assignments, calendars, memoranda, notices, 
orders, rule changes, etc.

• Notices of the meetings and activities of the various bar organizations and 
their committees

• Federal Filings Alert, a weekly feature, listing recently filed suits in U.S. 
District Courts

• The Reader’s Corner, a weekly feature indexing recent articles of interest to 
the legal community

• Information on hearings of the D.C. Council and its committees

• Selected items of local and national interest

SEMI-ANNUAL INDEXES INCLUDED

ONE YEAR $72.00 
THREE YEARS $197.40

TWO YEARS $139.20 
PLUS TAX IN D.C.

1625 Eye Street, N.W., Washington, D.C.

Washington, D.C. 20006



The GEORGETOWN LAW JOURNAL is published in October, December, February, April. June, 
and August by the Georgetown Law Journal Association. Second class postage paid at Washington, D C. 
and at additional offices. ISSN 0016-8092.

Subscriptions are accepted for either the entire volume, which includes the Criminal Procedure Project 
issue, or the Criminal Procedure Project issue only. Subscriptions are payable in advance. Domestic: 
$18.00; current issue: $5.00; Criminal Procedure Project issue for Volume 69: $8.50; back issues of Volume 
68: $4.00, except for Volume 68, No. 2 (Criminal Procedure Project), which is $7.00. Foreign: $18.00 per 
year; add $0.25 for each issue requested. Mailing address: The Georgetown Law Journal, 600 New Jersey 
Avenue, N.W., Washington, D C. 20001. Phone: (202) 624-8230. Volume 67 and earlier issues can be 
obtained from Dennis & Co., 251 Main Street, Buffalo, New York 14203.

Subscriptions are renewed automatically upon expiration unless the subscriber sends timely notice of 
termination. All notifications of change of address should include old address, including zip code, and new 
address, including zip code. Please notify one month in advance to ensure prompt delivery.

It is our policy that unless a claim is made for nonreceipt of Journal issues within six months of the 
mailing date, the Journal cannot be held responsible for supplying those issues without charge.

Unsolicited manuscripts for publication are welcome but can be returned only if accompanied by return 
postage.

All articles copyright © 1980 by the Georgetown Law Journal Association, except when otherwise 
expressly indicated. For all articles in which it holds copyright, the Georgetown Law Journal permits 
copies to be made for classroom use, provided that the user notifies the Georgetown Law Journal that he 
has made such copies, that the author and the Georgetown Law Journal are identified, and that the proper 
notice of copyright is affixed to each copy. Except when otherwise expressly provided, the copyright holder 
for every article in this issue for which the Georgetown Law Journal does not hold copyright grants 
permission for copies of that article to be made for classroom use, provided that the user notifies the author 
and the Georgetown Law Journal that he has made such copies, that the author and the Georgetown Law 
Journal are identified, and that the proper notice of copyright is affixed to each copy.

STATEMENT OF OWNERSHIP, MANAGEMENT, AND CIRCULATION
as required by 39 U.S.C. § 3685 (1976)
1. Filed: September 15, 1980.
2. Title of publication: The Georgetown Low Journal.
3. Frequency of issue: 6 times annually (October, December, February, April, June & 
August). Annual subscription price: $18.00.
4. Location and known office of publication: 600 New Jersey Avenue, N.W., Washington, 
D.C. 20001.
5. Location of headquarters or general business office of the publisher: 600 New Jersey 
Avenue, Washington, D C. 20001.
6. Publisher: The Georgetown Law Journal Association, 600 New Jersey Avenue, N.W., 
Washington, D.C. 20001. Editor: Kenneth Jost, 600 New Jersey Avenue, N.W., Washington, 
D.C. 20001. Managing Editor: John T. Whatley, 600 New Jersey Avenue, N.W., Washington, 
D.C. 20001.
7. Owner: Georgetown University Law Center, 600 New Jersey Avenue, N.W., Washington, 
D.C. 20001.
8. Known bondholders, mortgagees, and other security holders: none.
9. Circulation: total number of copies printed: 5177 (12 months average), 4458 (last single 
issue). Paid circulation (all mail subscriptions): 3197, 2499. Free distribution: 1880, 1859. 
Copies not distributed: 100, 100. Total distribution: 5177, 4458.

I certify that the statements made by me above are correct and complete.

(signed) John T. Whatley



EDITORIAL 
BOARD

Criminal Procedure 
Project Editor 
Mark R. Hall

Editor in Chief 
Kenneth Jost

Managing Editor 
John T. Whatley

Administrative Editor
John T. Sahlberg

Topics Editor
Patricia L. Maher

Article Editors
Jeffrey W. Carr
Robert C. Eager 
Jeff Turner 
Frances L. Wetzel

EDITORS

Executive Editors
Deborah M. Buell
Deborah A. Folloni 
Sean P. McGuinness

Vivian Hobbs Berzinski 
Stephen L. Braga
Scott T. Brisbin 
Patricia A. Dean 
Kent G. Drager 
John E. Finn 
Alan R. Friedman 
William P. Hammer, Jr. 
Jonathan A. Hattenbach 
Peter N. Hiebert 
Jeanie B. Jemison 
Charles Lloyd Jenkins 
Linda C. Kauskay 
Rives Kistler 
Robert N. Knuts 
Richard R. Loewy 
Daniel H. Maccoby 
Michael R. March 
James Joseph Markowski

Case & Note Editors
Violette Witwer Fernandez 
Howard J. Hoffman
Catherine J. Lanctot
Janet E. Milne
Edwin M. Oyarzo, III

Thomas J. McCarthy
Catherine Hilmer Mitchell 
John D. Morrison
Irene Fay Nosow
Thomas M. O’Brien
Frank K. Peterson
Steven C. Root
Terrill Rupp
Frank Wayne Russo 
Lawrence Segal
Anthony W. Shaw
Wayne D. Skigen
Jeffrey Evans Stake 
Sabrina A. Stanley
Marcy S. Strauss
William Drew Tanney 
Thomas Thompson
B.T. Veis
Linda Yoder



STAFF Sherie Michele Baer 
Philip D. Bartz 
Charles G. Berg 
Richard M. Blau 
David I. Bookspan 
Paul M. Boyd

- David Bradley 
Joseph K Brenner 
Richard M. Breslow

■ Carol Brown 
Rebecca L. Brown 
Brian Busey
Daniel Patrick Condon 
Roger B. Cooper 
Timothy J. Dowling 
Alison L. Doyle 
Catherine R. Field 
Keith S. Fischler 
Barry Evan Friedman 
Brian J. Gold 
Kathleen A. Grosso 
Kathi L. Hartman 
Bridget M. Healy 
Mark P. Jacobsen 
Stephen E. Jenkins 
Andrew L. Kantor 
Lester K. Katahara 
Thomas O. Katz

Linda J. Kline 
John F. Lauro
Mary Elizabeth McGar 
Michael V. McKay 
David J. McLean 
Samuel M. Maruca 
Sara Beth Meier 
Loren S. Meltzer 
Marcia R. Mitnick 
Michael F. Mogan 
Judith L. Oldham
John Oller
Judy A. Ozimkiewicz 
Kenneth E. Pringle 
Mark R. Reiff 
Laird M. Robertson 
David Sahr 
Curtis L. Spraitzar 
Rhonda S. Starer 
Frank B. Stilwell, III 
Lowell V. Sturgill, Jr. 
Mark A. Turco 
Ram D. Wertheim 
Roger Widing 
Jane D. Woodfin 
Anne Harvey Wrigh' 
Jonathan Young 
David M. Zolensky



PROJECT
Tenth Annual Review of Criminal Procedure: 
United States Supreme Court and Courts of 
Appeals 1979-1980

Contents

Foreword:
The Flow and Ebb of Constitutional Criminal Procedure 

in the Warren and Burger Courts................................................ 151
By Stephen A Saltzburg
Introduction.................................................................................................. 211
I. Investigation and Police Practices............................................... 215

scope of the fourth amendment..................................................... 215
Probable Cause.................................................................................... 219
Probable Cause Based on Informants..............   222

arrests.......................................................................................................... 226
search warrants..................................................................................... 228

Effects of Inaccuracies in Affidavits................................................. 230
Attacks on the Execution of Search Warrants............................... 231

warrantless searches based on probable cause..................... 233
Exigent Circumstances........................................................................ 233
Search Incident to Arrest.................................................................... 235
Vehicle Searches................................................................................... 238

other exceptions to the warrant requirement...................... 242
Consent Searches.................................................................................. 242
Seizure of Items in Plain View.......................................................... 246
Border Searches................................................................................... 250
Investigative Detentions....................................................................... 253
Inventory Searches.............................................................................. 261
Administrative Searches...................................................................... 263

ELECTRONIC SURVEILLANCE.................................................................................... 266
Orders for Electronic Surveillance.................................................... 268
Statutory Postauthorization Duties................................................... 272
Individual Rights under Title III..................................................... 274
Warrantless and Non-Title III Electronic Surveillance............... 278

IDENTIFICATIONS............................................................................................................ 284
Right to Counsel.................................................................................. 284
Due Process........................................................................................... 286
Evidentiary Hearings.......................................................................... 291

CONFESSIONS...................................................................................................................... 293
Custodial Interrogation....................................................................... 294
Postarraignment Interrogation...................................................... 298
Assertion and Waiver of Miranda Rights........................................ 299
Voluntariness of Confessions.............................................................. 301
Comment on Postarrest Silence at Trial......................................... 304



The Georgetown Law Journal

THE EXCLUSIONARY RULE......................................................................................... 305
Scope of the Remedy........................................................................... 305
Fruits of the Poisonous Tree.............................................................. 309
Standing to Challenge Constitutional Violations........................... 311

II. Preliminary Proceedings................................................................... 315
PROSECUTORIAL DISCRETION.................................................................................. 315
INDICTMENTS..................................................................................................................... 319

Challenges to the Evidence................................................................ 323
Sufficiency of the Indictment........................................................... 324
Multiplicity and Duplicity.................................................................. 328
Variances and Amendments............................................................. 331

GRAND JURY...................................................................................................................... 334
PRELIMINARY HEARING............................................................................................. 343
JOINDER AND SEVERANCE......................................................................................... 345
BAIL.......................................................................................................................................... 352
DISCOVERY.......................................................................................................................... 356

Rule 16.................................................................................................. 356
Prosecutor's Duty to Disclose Evidence............................................ 359
Disclosure of Identity of Informants................................................ 364
Disclosure Under the Jencks Act...................................................... 366

MOTION FOR CONTINUANCE..................................................................................... 371
SPEEDY TRIAL.................................................................................................................... 375

Preaccusation Delay............................................................................ 375
Postaccusation Delay........................................................................... 377
The Speedy Trial Act of 1974........................................................... 384

COMPETENCY TO STAND TRIAL.............................................................................. 386
GUILTY PLEAS.................................................................................................................... 389

Entering the Plea................................................................................ 392
Effect of Rule 11 Violations............................................................. 395
Plea Bargains....................................................................................... 398
Withdrawing the Plea........................................................................  402

DOUBLE JEOPARDY......................................................................................................... 403
Dual Sovereignty.................................................................................  406
Sentencing............................................................................................. 407
Decisions in Defendant's Favor......................................................... 408
Multiple Charges and Offenses......................................................... 410
Government Appeals............................................................................ 409
Collateral Estoppel.............................................................................. 412
Mistrials................................................................................................ 414

III. Trial........................................................................................................... 417
RIGHT TO COUNSEL....................................................................................................... 417

Scope and Application......................................................................... 417
Effective Assistance............................................................................. 420
Conflict of Interest.............................................................................. 425
Attorney-Client Relationship............................................................. 428
Waiver of Counsel and Pro Se Representation............................... 429

RIGHT TO JURY TRIAL.................................................................................................. 432
JURY SELECTION.............................................................................................................. 434

Challenges to Selection Procedure.................................................... 434
Voir Dire............................................................................................... 437
Challenges for Cause and Peremptory Challenges........................ 438



CONTROL OF THE JURY................................................................................................. 440
Contamination by Trial Participants and Officials....................... 440
Materials in Jury Room...................................................................... 442
Pretrial and Trial Publicity................................................................ 443
Jury Irregularities................................................................................ 446

CONDUCT OF THE TRIAL JUDGE.............................................................................. 447
Exercise of Discretion.......................................................................... 447
Control of Pretrial Proceedings.......................................................... 447
Control at Trial..................................................................................... 451
Posttrial Proceedings............................................................................ 456
Judicial Misconduct............................................................................. 458
Recusal and Disqualification............................................................. 461
Civil and Criminal Contempt............................................................ 460

PROSECUTORIAL MISCONDUCT................................................................................ 467
Opening and Closing Statements...................................................... 466
Presentation of Evidence..................................................................... 469

FIFTH AMENDMENT ISSUES AT TRIAL.................................................................. 477
SIXTH AMENDMENT ISSUES AT TRIAL.................................................................. 481

Public Trial........................................................................................... 481
Confrontation Clause.......................................................................... 482
Compulsory Process.............................................................................. 487

IV. Sentencing, Parole and Probation.............................................. 491
SENTENCING........................................................................................................................ 491

Imposition of Sentence........................................................................ 493
Role of Prosecutors in Sentencing..................................................... 496
Presentence Investigation and Report............................................... 498

SUBSTANTIVE ISSUES IN SENTENCING................................................................. 501
Improper Considerations in Determining Sentence....................... 501
Multiple Sentences............................................................................... 506
Increase in Sentence........................................................................... 510
Credit for Time Served....................................................................... 511
Sentencing Under the Federal Youth Corrections Act.................. 513

POSTSENTENCE REVIEW............................................................................................... 515
Government Appeals of Sentence...................................................... 522

CRUEL AND UNUSUAL PUNISHMENT.................................................................... 524
Noncapital Offenses............................................................................ 525
Death Penalty........................................................................................ 532

PAROLE................................................................................................................................... 535
PROBATION........................................................................................................................... 544

V. Review Proceedings.............................................................................. 553
MANDAMUS.......................................................................................................................... 553
NEW TRIAL........................................................................................................................... 554
APPEAL.................................................................................................................................... 556

Jurisdiction............................................................................................ 556
Concurrent Sentence Doctrine........................................................... 561
Preservation of Rights for Review..................................................... 562
Harmless and Plain Error................................................................. 563

HABEAS RELIEF FOR FEDERAL PRISONERS...................................................... 568
Jurisdiction and Venue....................................................................... 568
Issues Cognizable................................................................................. 571
Exhaustion and Waiver...................................................................... 573



The Georgetown Law Journal

Right to Legal Asssistance................................................................. 574
Evidentiary Hearings.......................................................................... 575
Remedies and Appeal.......................................................................... 576

HABEAS RELIEF FOR STATE PRISONERS.............................................................. 577
Jurisdiction and Venue...................................................................... 577
Issues Cognizable................................................................................ 579
Exhaustion and Waiver..................................................................... 583
Right to Counsel................................................................................. 588
Evidentiary Hearings.......................................................................... 588
Remedies and Appeal.......................................................................... 589

VI. Prisoners’ Rights................................................................................ 591
Prisoner's Access to Courts................................................................. 592
Procedural Aspects of Prisoner's Suits............................................. 594
Immunity Defenses to Prisoner's Suits............................................ 599
Due Process.......................................................................................... 601
Prisoner's Rights under the First, Fourth and Eighth

Amendments.................................................................................... 607
Rights of Pretrial Detainees.............................................................. 613

CASE INDEX......................................................................................................................... 615



Foreword: The Flow and Ebb of Constitutional 
Criminal Procedure in the Warren and Burger 
Courts

Stephen A. Saltzburg*

* Professor of Law, University of Virginia; A.B. 1967, Dickinson College; J.D. 1970, University of 
Pennsylvania.

1. According to one commentator, “no Supreme Court in our history has been as protective of 
individual freedoms as that of Earl Warren.” J. Choper, Judicial Review and the National 
Political Process 104 (1980).

2. See Israel, Criminal Procedure, the Burger Court, and the Legacy of the Warren Court. 75 Mich. L. 
Rev. 1320, 1326-31, 1340-46 (1977) (Warren Court adopted expansive interpretation of Bill of Rights’ 
provisions protecting accused; through doctrine of selective incorporation Court applied same interpreta
tion to states as to federal government).

3. See, e.g., A. Bickel, The Supreme Court and the Idea of Progress 103 (1978) (egalitarian 
theme underlies Warren Court decisions, especially in criminal procedure decisions seeking to minimize 
disadvantages of the poor); A. Cox, The Warren Court 6 (1968) (egalitarianism powerful factor in 
shaping Warren Court’s constitutional decisions); Kurland, Foreword: "Equal in Origin and Equal in Title 
to the Legislative and Executive Branches of the Government." 78 Harv. L. Rf.v. 143, 144 (1964) (equality 
emerging as primary guide to constitutional decisions); Wilkinson, The Supreme Court, the Equal 
Protection Clause and the Three Faces of Constitutional Equality, 61 Va. L. Rev. 945, 945-46 (1975) (equal 
protection clause evolved from moribund constitutional provision to potent egalitarian instrument under 
Warren Court).

Over the last ten years, the Supreme Court under Chief Justice 
Warren Burger has confronted a multitude of criminal procedure 
issues. Professor Saltzburg argues that despite a common mispercep
tion to the contrary, the Burger Court decisions dealing with searches 
and seizures, self-incrimination, and confessions have not substan
tially undercut the decisions of its predecessor, the Warren Court. 
Professor Saltzburg continues by criticizing both Courts for failing to 
maintain doctrinal consistency in these areas, and he suggests 
alternative theories of analysis to alleviate this problem.

I. Introduction

A. THE SYMBOLISM AND THE SUBSTANCE OF THE WARREN YEARS

During Earl Warren’s tenure as Chief Justice, the Supreme Court ad
dressed criminal procedure questions with unprecedented zeal.1 As a result, 
the decisional law interpreting the Bill of Rights and the fourteenth amend
ment to the Constitution grew dramatically.2 Some of the most important 
criminal procedure decisions reflected an egalitarian ideology that charac
terized the Warren Court.3 Moreover, the activism of the Warren Court in 
securing constitutional protections for those unable to protect themselves

151
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through the political process4 inspired many members of the bar to litigate 
constitutional questions.5

The ardor of the Warren Court’s proponents was matched, however, by the 
vehemence of its critics. Those opposed to the expansion of federal judicial 
control over police activities saw their displeasure with the Supreme Court 
increase the longer Earl Warren served as Chief Justice. The criticism came 
from many quarters, including law enforcement officials.6 Criminal procedure 
decisions that appeared to tilt the balance of advantage toward the suspect or 
the accused were vigorously attacked.7 Critics charged that the Court had 
ignored reality by erecting procedural burdens that prevented law enforce
ment officials from effectively protecting the safety of the community.8 They 
claimed that the rights of the public and the victims of crime were receiving 
little notice from justices intent on fettering police work.9 Critics anxiously 
awaited a new Court. In 1968, as Earl Warren retired from the bench, voters 
elected Richard M. Nixon to the Presidency in part on the basis of his 
campaign promise to restore the balance of advantage to the “peace” forces of 
law enforcement over the “crime” forces of society’s criminal element.10

Looking back at the Warren years with the objectivity that time allows, it is 
apparent that the Court was more balanced than either its advocates or critics

4. The importance of the capacity of people to participate in the political process and the role of judges 
in protecting those denied an effective voice is explored in J. Choper, supra note 1, at 67-70. See also J. 
Ely, Democracy and Distrust 148 (1980) (discussing Warren Court’s efforts to facilitate representa
tion of minorities).

5. “The last twenty years have witnessed an enormous increase in the amount of litigation concerning 
the procedural rights of the criminally accused. This upsurge has been the direct result of Supreme Court 
activism." C. Whitebread, Criminal Procedure 1 (1980).

6. See Inbau, "Playing God": 5 to 4, 57 J. Crim. L.C. & P.S. 377, 377 (1966) (although ill equipped, 
Warren Court’s one man majority determined to “police the police" regardless of other governmental 
activity); Wilson, Crime, the Courts, and the Police, 57 J. Crim. L.C. & P.S. 291, passim (1966) (criticism by 
law enforcement official of court-imposed rules). But cf. Kamisar, On the Tactics of Police-Prosecution 
Oriented Critics of the Courts, 49 Cornell L.Q. 436, passim (1964) (summarizing and rebutting attacks of 
most vehement critics of Warren Court).

7. See, e.g., Gutman, The Criminal Gets the Breaks, N.Y. Times, Nov. 29, 1964, § 6 (Magazine), at 36 
(fashionable practice to be oversolicitous of criminal and indifferent to rights of the citizenry at large); 
Holtzoff, Shortcomings in the Administration of Criminal Law, 17 Hastings L.J. 17, 24 (1965) (pendulum 
has swung too far to side of accused); Miller, Balancing the Rights of the Accused and the Public, 53 A.B.A. 
J. 1046, 1046 (1967) (imbalance resulting from Warren Court decisions favors rights of criminal over rights 
of public generally).

8. See, e.g., Inbau, Democratic Restraints Upon the Police, 51 J. Crim. L.C. & P.S. 265 (1966) (judicial 
handcuffs on police being squeezed tighter); McClellan, The Role of the Bar and Judiciary, 7 Am. Crim. 
L.Q. 67, 68 (1969) (habitual criminal enjoys greater privileges and immunities than ever before); Peterson, 
“The Crooks Get All the Breaks,” Saturday Evening Post, Sept. 23, 1961, at 10, 13 (rights of law- 
abiding citizens to be protected from pillage and plunder and to live without fear for safety violated every 
hour of day through maze of technicalities, loopholes, and indulgences to criminal).

9. See, e.g., Inbau, Public Safety v. Individual Civil Liberties: The Prosecutor's Stand, 53 J. Crim. L.C. & 
P.S. 85 (1962) (Warren Court exceeded reasonable bounds by acting as super-legislative body, erecting 
barriers to admissibility of evidence, and imposing these on states with net result that safety of community 
jeopardized); McClellan, supra note 8, at 70 (unequal justice dispensed by Court exposes society to ravages 
of crime while insulating criminal); Waite, The Legal Approach to Crime and Corrections, 23 L. & 
Contemp. Prob. 594, 602 n.30 (1958) (in United States v. Mallory, 354 U.S. 449 (1957), justices viewed 
rape as less socially condemnable than technical conduct of police).

10. See T. White, The Making of the President 1968 34, 189 (1969) (permissiveness of Supreme 
Court became major issue in 1968 presidential campaign). The roots of this rhetoric are explored in 
Seidman, Factual Guilt and the Burger Court: An Examination of Continuity and Change in Criminal 
Procedure, 80 Colum. L. Rev. 436, 438 n.8 (1980). 



1980] The Warren and Burger Courts 153

would concede. The Warren Court was not consistently pro-defendant and 
did not automatically liberalize previous interpretations of the Bill of Rights 
in its criminal procedure decisions. A review of the work of the Warren Court 
shows that although the Court rigorously enforced the warrant requirement 
of the fourth amendment11 and expansively interpreted both the self-in
crimination clause of the fifth amendment12 and the right to counsel 
guarantee of the sixth amendment,13 the Court also recognized the right of the 
police to make forcible stops without probable cause,14 the authority of law 
enforcement officers to search automobiles without a warrant,15 the authority 
of an appellate court to affirm convictions under the doctrine of harmless 
constitutional error,16 and the right of a prosecutor to strike jurors on the 
grounds of race without violating the rights of a criminal defendant.17 In 
short, the decisions of the Warren era were not uniformly skewed in favor of 
criminal defendants;18 rather, they were a mix of victories for both prosecu
tors and defendants.

11. See Katz v. United States, 389 U.S 347, 357 (1967) (warrantless searches per se unreasonable 
“subject only to a few specifically established and well-delineated exceptions”).

12. See Miranda v. Arizona, 384 U.S. 436, 478-79 (1966) (custodial interrogation of suspect jeopardizes 
privilege against self-incrimination; suspect must be warned of rights prior to questioning).

13. See Massiah v. United States, 377 U.S. 201, 206 (1964) (use of informant to elicit incriminating 
statements from defendant after indictment and in absence of counsel violates sixth amendment right to 
counsel).

14. See Terry v. Ohio, 392 U.S. 1, 30-31 (1968) (officer may stop and conduct patdown search of 
individual when officer observes unusual conduct and concludes that criminal activity may be afoot and 
that individual may be armed and dangerous).

15. See Dyke v. Taylor Implement Mfg. Co., 391 U.S. 216, 221 (1968) (dictum) (automobiles may be 
searched without warrant upon facts not justifying warrantless search of residence).

16. See Harrington v. California, 395 U.S. 250, 254 (1969) (violation of Bruton v. United States, 391 
U.S. 123 (1968), harmless beyond reasonable doubt when case against defendant overwhelming); Chapman 
v. California, 386 U.S. 18, 22 (1967) (some constitutional errors so unimportant that they may be deemed 
harmless).

17. See Swain v. Alabama, 380 U.S. 202, 221-22 (1965) (no violation of equal protection in striking 
Negro veniremen).

18. See, e.g., Warden v. Hayden, 387 U.S. 294, 306-07 (1967) (expanding what can be seized in search 
from instrumentalities to “mere evidence”); McCray v. Illinois, 386 U.S. 300, 312-13 (1967) (upholding 
prosecutorial privilege protecting identity of informants); Hoffa v. United States, 385 U.S. 293, 302-04, 311 
(1966) (upholding police use of undercover agent); Singer v. United States, 380 U.S. 24, 26 (1965) 
(upholding prosecutor’s option of jury trial).

In this article, I hope to show not only that the Warren Court decisions and 
the trends they set in motion, with a few exceptions, were more consistent 
with developed doctrines than many realized while Warren was Chief Justice 
but also that the constitutional protections that were established during the 
Warren era generally survived and often were strengthened during the 1970s. 
The Burger Court has reaffirmed, explicitly or implicitly, nearly all of these 
decisions. Although some recent decisions limit the possible reach of earlier 
cases and the Warren Court probably would have gone further in subsequent 
rulings than the current Court has gone, the differences between the Warren 
and the Burger decisions tend to be more at the margin than at the heart of 
the constitutional principles for which the Warren Court is remembered.
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B. THE PERPETUAL TENSION AND THE BURGER YEARS

Contrary to the image painted by some,19 the Burger Court has not rushed 
to jettison the Warren Court rulings upholding procedural rights in criminal 
cases. Like the criticisms of the Warren Court, those directed at the Burger 
Court may be overstated. Throughout the 1970s the Court has devoted a 
substantial portion of its docket to criminal procedure questions20 and has 
protected many individual rights in decisions favoring criminal defendants. In 
some instances, the decisions of the 1970s have solidified established doctrines 
in ways that make them unlikely to be disturbed in the near future. 
Nonetheless, the Court under Warren Burger at times does seem apologetic 
about its enforcement of individual rights.21 The current Court is more self- 
assured when acting as a vehicle for law enforcement than when it seeks to 
restrain law enforcement and to enforce constitutional rights.

Uneasiness on the part of an appellate court asked on procedural grounds 
to set aside a conviction premised on proof beyond a reasonable doubt is 
understandable. No one but the defendant who prevails on appeal rejoices 
when someone who appears to be factually guilty goes free or must be retried 
because of a mistake in the way that the government gathered or used 
evidence. Because courts cannot determine with certainty what effect judicial 
decisions regulating the admission of evidence have on the behavior of 
government officials and because overturning a conviction has high social 
costs, appellate judges naturally may strain, often subconsciously, to preserve 
a conviction.

Ironically, this straining, which was as typical of the Court in the 1960s as 
in the 1970s, tends to produce precedents that uphold police activity at the

19. One commentator’s observation is typical of those that portray the Burger Court as undermining 
the work of the Warren Court:

The four Nixon appointees immediately demonstrated a remarkable cohesiveness, voting 
together as a conservative bloc in almost every criminal-justice case. The vote of one other 
justice, usually White or Stewart or both, put them in a position to control the Court. On a 
case-by-case basis they began changing the constitutional law of criminal justice.

L. Levy, Against the Law 60 (1974).
20. See, e.g., The Supreme Court, 1978 Term, 93 Harv. L. Rev. 60, 280-281 (1979) (Burger Court 

disposed of 138 cases by full opinion on merits in 1978 term; 31 were criminal cases with constitutional 
issue); The Supreme Court, 1974 Term, 89 Harv. L. Rev. 47, 280-281 (1975) (Burger Court disposed of 
137 cases by full opinion on merits in 1974 term; 28 were criminal cases with constitutional issue); The 
Supreme Court, 1970 Term, 85 Harv. L. Rev. 38, 348-49 (1971) (Burger Court disposed of 122 cases by 
full opinion on merits in 1970 term; 29 were criminal cases with constitutional issue). The figures were 
derived by adding together the number of cases in which the principal issue was a constitutional question in 
the following categories: federal criminal cases, federal habeas corpus, state criminal cases, and state habeas 
corpus (1970 only).

21. Justice Stevens conveyed this attitude in his concurrence in Brewer v. Williams, 430 U.S. 387 
(1977), in which the Court affirmed the grant of a new trial to a defendant convicted of killing a 10-year-old 
girl. The Court found a violation of the sixth amendment right to counsel. Id. at 406. Justice Stevens’ 
concurrence stated:

Nothing that we write, no matter how well reasoned or forcefully expressed, can bring 
back the victim of this tragedy .... The emotional aspects of the case make it difficult to 
decide dispassionately, but do not qualify our obligation to apply the law with an eye to the 
future as well as with concern for the result in the particular case before us.

Id. at 415 (Stevens, J., concurring). 
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outer margin of permissibility. Often, the approval takes the form of poorly 
reasoned opinions. Law enforcement officials rely on the cases that stretch 
constitutional principles to their limits and in subsequent cases ask that these 
principles be stretched still further. Because the defendants before the 
Supreme Court in these subsequent cases may be factually guilty, the Court 
faces the same dilemma that gave rise to the straining in the first place. On 
some issues the Court, apparently reaching the point at which it has had 
enough, then refuses to push a principle to the breaking point and sometimes 
may even backtrack from an earlier position. This process is disjointed and 
inefficient for both the courts and law enforcement, as the search and seizure 
cases of two decades well illustrate.22

22. See notes 141-223 infra and accompanying text (discussing exceptions to warrant requirement).
23. As Justice Brennan, writing for the Court, has noted, “It is critical that the moral force of the 

criminal law not be diluted by a standard of proof that leaves people in doubt whether innocent men are 
being condemned.” In re Winship, 387 U.S. 358, 364 (1970).

Decisions that enable apparently guilty defendants to go free and that limit 
the gathering of relevant evidence demonstrate vividly that the Bill of Rights 
advantages criminal defendants and handicaps the Government. Because of 
the constitutional protections that favor a defendant, such as the fourth 
amendment exclusionary rule, the Court may be reluctant to interpret other 
vague constitutional language such as “due process” in ways that increase the 
defendant’s advantage. In some instances, the Court’s reluctance to create 
new constitutional doctrines has done much to undermine the integrity of 
judgments of guilt and thus has impaired what may be the most important 
goal of American criminal justice, protection of the innocent.23 Decisions in 
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the 1970s on lineups;24 on the selection,25 composition,26 instruction,27 and 
verdicts of juries;28 and on the prosecutor’s duty to disclose exculpatory 
evidence29 provide examples of the Court’s reluctance to create new constitu
tional doctrines. Although in the same period the Court has given added 
constitutional force to the concept of proof beyond a reasonable doubt30 and

24. In Kirby v. Illinois, 406 U.S. 682 (1972), the Court held that an accused’s right to counsel at lineups 
or showups attaches only after the onset of formal judicial criminal proceedings. Id. at 690. The simple 
truth, however, is that lineups are as critical before a formal charge as they are afterward. The Court 
further diluted the integrity of identification procedures in Manson v. Braithwaite, 432 U.S. 98 (1977). In 
Manson, the Court failed to condemn unnecessarily suggestive identification procedures. Rather than 
adopting a per se rule of excluding evidence derived from unnecessarily suggestive identification 
procedures, the Court adopted a “totality of the circumstances” analysis for determining the reliability of 
the identification. Id. at 113. The Court decided that reliability, not the deficiencies in the identification 
procedures, is the linchpin in determining the admissibility of identification testimony. Id. at 114. 
Unfortunately, the Court ignored the well-documented problems with all eyewitness testimony, problems 
recognized in United States v. Wade, 388 U.S. 218, 228-33 (1967), and in the social science literature. See 
generally E. Loftus, Eyewitness Testimony (1979); A. Yarmey, The Psychology of Eyewitness 
Testimony (1979). As a result, suggestive identification procedures that impair reliability are tolerated for 
no good reason. Next term the will have the opportunity to reconsider its approach. See Sumner v. Mata, 
100 S. Ct. 3055 (1980) (granting certiorari). However, there is reason to doubt that it will. When Justice 
Rehnquist accurately predicted that the Court would grant review, he suggested that the Court would 
conclude that the lower court was too concerned about unnecessary suggestiveness. Sumner v. Mata, 100 S. 
Ct. 1630, 1631-32 (1980) (granting stay).

25. The Court has not required that questions about racial prejudice be asked during voir dire, except in 
special cases. Compare Ristaino v. Ross, 424 U.S. 589, 598 (1976) (unless circumstances suggest that racial 
prejudice might infect trial, judge’s refusal to ask veniremen question specifically directed to prejudice not 
grounds for reversal) with Ham v. South Carolina, 409 U.S. 524, 529 (1973) (when defendant was locally 
well-known black civil rights activist who claimed police were out to get him, judge’s refusal to question 
veniremen about racial bias violated fourteenth amendment).

26. Compare Williams v. Florida, 399 U.S. 78, 86 (1969) (sixth amendment guarantee of trial by jury 
satisfied by six-juror panel) with Ballew v. Georgia, 435 U.S. 223, 245 (1977) (five-member jury 
unconstitutional). The Court has attempted to assure that a fair cross-section of the community will be 
available for jury service. See, e.g., Taylor v. Louisiana, 419 U.S. 522, 531 (1975) (systematic exclusion of 
women violates fair cross-section requirement); Peters v. Kiff, 407 U.S. 493, 501 (1972) (exclusion of blacks 
from grand and petit juries on basis of race denies defendant due process even when defendant is white). 
The approval in Williams of six-member juries, however, makes it unlikely that minority representation 
will occur in sufficient numbers to be effective. See note 28 infra (discussing cases which undermine the 
Court’s attempts to make juries representative of the community).

27. See Lakeside v. Oregon, 435 U.S. 333, 342 (1978) (permitting court to give cautionary instruction 
on defendant’s silence to protect defendant despite defense request for no instruction). Compare Kentucky 
v. Whorton, 441 U.S. 786, 789-90 (1979) (failure to give requested instruction on presumption of innocence 
not per se constitutional violation; court must examine totality of circumstances) with Taylor v. Kentucky, 
436 U.S. 478, 489-90 (1978) (failure to give requested instruction on presumption of innocence violates 
right to fair trial when prosecutor refers to fact of arrest and indictment and suggests status as defendant 
implies guilt).

28. The Court has upheld nonunanimous juries in state courts. See Apodaca v. Oregon, 406 U.S. 404, 
411 (1972) (10 to 2 verdict does not violate sixth amendment); Johnson v. Louisiana, 406 U.S. 356, 363 
(1972) (9 to 3 verdict does not violate due process). These decisions threaten to undermine the Court's 
attempts to make juries more representative of the community because the votes of minority members on 
juries lose power when a less-than-unanimous vote is sufficient to convict.

29. United States v. Agurs, 427 U.S. 97 (1976), provides an incentive for prosecutors to suppress 
evidence because suppression will not justify a new trial unless the omitted evidence actually creates a 
reasonable doubt about the defendant’s guilt. Id. at 112-13; cf. Chapman v. California, 386 U.S. 18, 24 
(1967) (new trial must be granted if omission of evidence not harmless beyond reasonable doubt).

30. See Jackson v. Virginia, 443 U.S. 307, 318 (1979) (sufficiency of evidence standard on review of 
habeas corpus petition is whether record could reasonably support finding of guilt beyond reasonable 
doubt); Mullaney v. Wilbur, 421 U.S. 684, 704 (1975) (due process requires prosecution to prove beyond 
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and to the defendant’s right to present evidence,* 31 its subsequent rulings 
render the effects of these decisions uncertain.32

reasonable doubt every fact necessary to constitute crime charged; thus, prosecution must prove absence of 
heat of passion in homicide case); In re Winship, 397 U.S. 358, 364, 368 (1970) (due process requires 
prosecution to prove beyond reasonable doubt every fact necessary to constitute crime charged; thus, 
reasonable doubt standard applies in juvenile proceeding).

31. See Chambers v. Mississsippi, 410 U.S. 284, 302-3 (1973) (on facts of case, exclusion of critical 
evidence and testimony because of state “voucher” and hearsay rules violated due process).

32. The Court limited the force of its decision in Mullaney, requiring proof beyond a reasonable doubt 
of every element of an offense. See Patterson v. New York, 432 U.S. 197, 214-15 (1977) (requiring 
defendant to prove, by preponderance of evidence, affirmative defense of extreme emotional disturbance in 
homicide case). It has not found the occasion to define further the defendant’s right to present critical 
evidence recognized in Chambers. The effect of the decision in Jackson, applying the beyond a reasonable 
doubt standard to federal habeas corpus review, is uncertain since Jackson itself produced an affirmance, 
443 U.S. at 326, and no reversal has resulted from the Court’s two per curiam decisions applying the 
Jackson standard. See Pilon v. Bordenkircher, 444 U.S. 1, 3 (1979) (per curiam) (remand necessary for 
determination of whether Jackson standard met); Moore v. Duckworth, 443 U.S. 713, 715 (1979) (per 
curiam) (remand unnecessary because evidence adequate under Jackson).

33. Despite the problems associated with using the accused’s ability to pay as a criterion of release, the
Supreme Court has rarely addressed issues involving bail. Congress has provided more protection in this 
area than the Court. See The Bail Reform Act of 1966, 18 U.S.C. §§ 3146-3151 (1976) (revising bail 
practices to assure that all persons, regardless of financial status, are not detained needlessly). Perhaps 
because the Supreme Court has not been active in the area, lower courts may have been reluctant to 
interfere with state bail systems. See Pugh v. Rainwater, 572 F.2d 1053, 1058 (5th Cir. 1978) (en banc) 
(abstaining from further consideration of new Florida bail rule beyond determination of facial constitu
tionality). But see Atta v. Scott,_____ Cal. 3d______ , 613 P.2d 210, 217, 166 Cal. Rptr. 149, 156 (1980)
(imposing procedural protections on bail release hearing).

34. See Bell v. Wolfish, 441 U.S. 520, 539 (1979) (conditions and actions in detention facility subject to 
federal judicial intervention only insofar as they amount to punishment in constitutional sense).

35. See Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 13 (1979) (parole release systems left 
primarily to states to devise and implement).

36. In United States v. Nobles, 422 U.S. 225 (1975), for example, the Court upheld a trial judge who 
denied defense counsel’s request to call an investigator as a witness unless the defense first provided the 
prosecutor with a portion of the investigator’s report. Id. at 231-32. Nobles offsets the defendant's 
advantage set forth in Brady v. Maryland, 323 U.S. 83, 87 (1967), which held that exculpatory information 
that might impeach a prosecution witness must be turned over to the defense upon request. The Nobles 
approach is codified in proposed Federal Rule of Criminal Procedure 26.2 (effective December 1, 1980).

37. The Court’s approval of notice of alibi rules is one example of an offsetting advantage afforded the 
prosecutor. See Williams v. Florida, 399 U.S. 78, 86 (1970) (Florida notice of alibi rule does not violate fifth 
amendment). The Court has upheld this rule even though the defendant may be forced to provide 
information before the defendant knows what evidence the prosecution will offer or decides whether to 
offer alibi evidence. When a discovery rule on its face disfavors defendants, the Court has held it invalid. 
Wardius v. Oregon, 412 U.S. 470, 472 (1972) (due process forbids enforcement of alibi rules unless 
reciprocal discovery rights given to criminal defendant).

38. Although the Court has insisted upon procedural regularity in the taking of pleas, it has made no 

During both the Warren and Burger eras, the Court has tended to focus its 
attention on evidentiary and procedural questions that arise at trial or when 
suppression motions are made. The Supreme Court has generally avoided 
addressing other aspects of the criminal justice system such as pretrial 
detention,33 prison conditions,34 and parole release systems.35 One price, then, 
of the Court’s protection of defendants in some areas may be an increased 
reluctance of the Court to break new ground elsewhere.

Although the Court has resisted breaking new constitutional ground for 
defendants, recently it has been willing to create rules that give prosecutors 
nonconstitutional advantages that correspond to defendants’ constitutional 
protections.36 The Court’s approach to discovery37 and guilty pleas38 in the 
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Burger years implies that the prosecution may receive a litigation edge to 
counterbalance the defendant’s constitutional protections. Constitutional 
provisions that protect defendants may make it difficult for the Government 
to convict. There is nothing amiss in improving the prosecutor’s chances of 
obtaining convictions of the guilty as long as the defendant’s constitutional 
rights are not violated. In its efforts to equalize prosecutorial and defense 
advantages, however, the Court may be too willing to ignore the advantages 
that the Government already enjoys in criminal cases. Moreover, the Court 
may have undermined defendant’s constitutional rights in an effort to give 
prosecutors equalizing advantages.39

effort to prevent overcharging as a way of coercing pleas. See Bordenkircher v. Hayes, 434 U.S. 357, 365 
(1978) (upholding against due process challenge prosecutor’s action in returning to grand jury for 
indictment when defendant refused to plead guilty). The Court justifiably does not want to force 
prosecutors and defendants to undertake plea bargaining covertly because this would prevent courts from 
supervising plea bargaining. Restricting overt efforts to penalize a person for exercising trial rights, 
however, would not interfere with legitimate bargaining.

39. The Court’s decision this term in Jenkins v. Anderson, 100 S. Ct. 2124 (1980), for example, 
highlights the Courts willingness to afford the prosecutor advantages that offset those of the defendant and 
that pose a danger to the defendant’s rights. In Jenkins the Court held that the prosecutor may use 
prearrest silence to impeach a testifying defendant without violating the fifth amendment. Id. at 2127, 
2129. See notes 365-380 infra and accompanying text (discussing Jenkins).

40. No effort is made in this article to explore the personalities of the Justices or the significance of the 
interactions among them. This methodology does not suggest that the Chief Justice controls the cases that 
the Court hears or that he casts more than one vote. He cannot. The Chief Justice can, however, exercise 
unique power over the conference and thus can influence the direction of the Court. See Kurland, Enter the 
Burger Court: The Constitutional Business of the Supreme Court O.T. 1969, 1970 S'JP. Ct. Rev. 1, 2 (Chief 
Justice may have special role in shaping Court’s jurisprudence because of power to present each case to 

C. ILLUSTRATING THE WORK OF THE COURTS

This article will argue that the Warren and Burger Courts have protected 
most of the same rights in similar fashion, that they generally have followed a 
sound approach, and that failures of doctrinal exposition by both Courts have 
resulted in erratic decisions that have in turn confused law enforcement 
personnel. The article will not attempt to compare and contrast all of the 
criminal procedure decisions of the Court under two Chief Justices or to chart 
the various trends that have been evident from time to time over the past 
quarter century. In fact, the large number of decided cases makes it difficult 
even to choose one particular aspect of the Court’s work to illustrate the 
general points made in the introduction. Although it will require moving 
through decisions with a rather sweeping approach that does not fully treat all 
cases, this article examines that part of the Court’s work that produced such 
an extreme public reaction under Earl Warren and that was supposed to 
change under Warren Burger: the gathering of evidence by law enforcement 
officials. The scope of the article is limited to an analysis of the Court’s 
decisions in the areas of searches and seizures, self-incrimination, and 
confessions. As it proceeds, the article suggests how different doctrinal 
development might enable the Supreme Court to offer more meaningful 
protections to those suspected of criminal activity and simultaneously to 
make its decisions more understandable both to police officers and to criminal 
lawyers.40
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II. The Gathering of Evidence: Search and Seizure

A. THE TWO CLAUSES OF THE FOURTH AMENDMENT
Unlike the fifth, sixth, and eighth amendments, which cover several rights 

without much detail, the fourth amendment addresses only one subject and 
does so with relative specificity.41 In spite of this narrow focus and detail, the 
Supreme Court has had difficulty in reconciling the amendment’s two 
principal clauses.42 The first clause absolutely prohibits unreasonable searches 
and seizures of people and their property. The second clause delineates the 
minimal constitutional requirements for valid warrants. At one time, the 
Supreme Court did not require a search warrant in all cases; warrantless 
searches that were reasonable were upheld without reference to the availabili
ty of a warrant.43 If warrants were sought, however, the Court required that 
the Goverment satisfy the second clause.44 This reading of the fourth 
amendment tends to give the second clause meaning only if law enforcement 
officials decide to take an extra step of obtaining a warrant. The problem with 
this reading is that there is little reason to think that law enforcement officials 
will take this extra step if it is not required.45 Today, this reading is rejected 
and the Court requires law enforcement officials to obtain warrants before 

conference and express own views first and, when in the majority, to assign opinions after hearing views 
expressed in conference). Moreover, the approach taken here is not meant to suggest that the membership 
of the Court remains constant or that the voting pattern remains static throughout the tenure of a Chief 
Justice. Rather, this approach simply provides a shorthand way of referring to the Court’s work during the 
term of each Chief Justice. Such an approach is often used in works that compare the two Courts. See, e.g., 
Choper, The Burger Court: Misperceptions Regarding Judicial Restraint and Insensitivity to Individual 
Rights, 30 Syracuse L. Rev. 767, passim (1979) (referring to Courts as “Warren Court” and "Burger 
Court” in discussing and comparing them); Israel, supra note 2, at 1320 n.l (adopting usual “ground rules” 
in comparing work of Warren and Burger Courts); Picou, Miranda and Escobedo: Warren v. Burger Court 
Decisions on 5th Amendment Rights, 4 S.U. L. Rev. 175, 175 & n.5 (1978) (referring to Courts as “Warren 
Court” and “Burger Court” in discussing and comparing them; “Burger Court” simply refers to Supreme 
Court as constituted under Chief Justice Burger).

41. The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.

U.S. Const, amend. IV.
42. As the Court conceded in Camara v. Municipal Court, 387 U.S. 523 (1967), “translation of the 

abstract prohibition against ‘unreasonable searches and seizures’ into workable guidelines for the decision 
of particular cases is a difficult task which for many years divided the members of this Court.” Id. at 528. 
See also Chimel v. California, 395 U.S. 752, 755-60 (1969) (discussing long line of inconsistent holdings 
regarding scope and reasonableness of searches incident to arrest).

43. See Harris v. United States, 331 U.S. 145, 151-53 (1947) (warrantless search of premises incident to 
lawful arrest held reasonable); Carroll v. United States, 267 U.S. 132, 153 (1925) (warrantless search of 
automobile based on probable cause to believe that illegal contraband being transported held reasonable).

44. See Go-Bart Co. v. United States, 282 U.S. 344, 356-57 (1931) (first clause general and forbids all 
unreasonable searches; second clause prevents issuance of warrants on “loose, vague, or doubtful bases of 
fact”).

45. One commentator observed that “[sjearch warrants perhaps are obtained today more frequently 
than they were before the Mapp case (1961), but they remain a tool for special situations.” T. Taylor, 
Two Studies in Constitutional Interpretation 48 (1969). For example, the author noted that in 
the District Attorney’s office for New York County, about 95% of the search warrants obtained were for 
seizures of narcotics and arrests that resulted from such seizures. Id.
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conducting searches unless the search falls within one of the specific 
exceptions to the warrant rule recognized by the court.46 This alternative 
reading of the fourth amendment equates the warrant requirement with 
reasonableness. This reading also has a problem: It tends to make the first 
clause superfluous, even though the amendment itself appears to treat 
reasonableness and warrants as separate concepts.

46. See Mincey v. Arizona, 437 U.S. 385, 393-94 (1978) (warrants required unless exigencies of 
situation make search objectively reasonable under fourth amendment); Michigan v. Tyler, 436 U.S. 499, 
506 (1978) (warrantless search of private property unreasonable except in “certain carefully defined classes 
of cases”); Katz v. United States, 389 U.S. 347, 357 (1967) (warrantless searches per se unreasonable 
“subject only to a few specifically established and well-delineated exceptions”).

47. Justice Stewart, writing for theCourt, surveyed the Court’s various inconsistent applications of the 
reasonableness requirement to searches incident to lawful arrests in Chimel v. California, 395 U.S. 752, 
755-60 (1969). The cases described by Justice Stewart reflect the diversity of readings given the amendment 
by various justices over the years. The numerous concurring and dissenting opinions in Coolidge v. New 
Hampshire, 403 U.S. 443 (1971), exemplify the dissonant interpretations of the amendment’s requirements 
by different justices. Particularly illustrative is the conflict between Justices Stewart and White concerning 
the plain view doctrine. Compare id. at 467-73 (plurality opinion) (inadvertently discovered evidence may 
be seized without securing warrant because minor peril to fourth amendment protections outweighed by 
major gain in law enforcement) with id. at 516-17 (White, J., with Burger, C.J., concurring and dissenting) 
(inadvertence rule not required by fourth amendment, accomplishes nothing, and leads to inconsistent 
results).

48. Compare Chimel v. California, 395 U.S. 752, 763-64 (1969) (warrantless search of desk drawers or 
other concealed areas located in room where lawful arrest took place held unreasonable) and United States 
v. Rabinowitz, 339 U.S. 56, 64 (1950) (overruling Trupiano v. United States, 334 U.S. 699 (1948)) 
(warrantless search of desk, safe, and file cabinets located in room where lawful arrest took place held 
reasonable, notwithstanding practicality of obtaining search warrant) with Trupiano v. United States, 334 
U.S. 699, 707-08 (1948) (overruled in United States v. Rabinowitz, 339 U.S. 56 (1950)) (warrantless seizure 
of still located within plain sight of scene of lawful arrest held unreasonable because police had ample 
opportunity to obtain search warrant) and Harris v. United States, 331 U.S. 145, 154-55 (1947) 
(warrantless search of entire premises incident to lawful arrest held reasonable).

49. The Warren Court’s reading of the warrant clause as predominant is reflected in cases holding that 
warrantless searches are per se unreasonable. See. e.g.. Katz v. United States, 389 U.S. 347, 356 (1967) 

If modified, either of the Court’s interpretations of the fourth amendment 
could accommodate both clauses. The Court’s first reading might be restated 
as follows: All searches and seizures must be reasonable, and one of the 
important considerations in evaluating reasonableness is whether a prior 
warrant was obtained. This modification might motivate law enforcement 
officials to secure warrants before conducting searches. The Court’s second 
reading could be restated in the following manner: Every search and seizure 
must be reasonable. One requirement of reasonableness is that a warrant be 
obtained if practicable, but even when a warrant is obtained the search must 
be reasonable both in its scope and the manner in which it is conducted.

The Warren Court Resolution. For years Supreme Court justices
debated one another over which reading of the amendment to accept.47 The 
debate is reflected in the Court’s decisions examining the scope of searches 
incident to lawful arrests.48 The Warren Court ended the debate, adopted the 
second reading of the amendment, and made the warrant clause predomi
nant.49 The Court did this despite the argument that the existence of 
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warrantless searches in the colonial period implies that a warrant is not a 
prerequisite to reasonableness.50 The Warren Court did not find history to be 
decisive; historically, warrantless searches might have been tolerated because 
they generally took place in limited circumstances in which obtaining a 
warrant would have been impracticable.51 Indeed, the Warren Court recog
nized similar exceptions to the warrant requirement.52

(warrantless wiretap placed on phone booth held per se unreasonable); Stoner v. California, 376 U.S. 483, 
486 (1964) (warrantless search of hotel room per se unreasonable unless falling within one of exceptions to 
warrant requirement); Rios v. United States, 364 U.S. 253, 261 (1960) (warrantless search of suspect in 
taxicab valid only if within one of exceptions to warrant requirement).

50. See T Taylor, supra note 45, at 21, 27-28 (view that warrant is of supreme importance to validity 
of search contrary to teaching of history; warrantless arrests and searches existed from earliest times).

51. See Harris v. United States, 331 U.S. 145, 196, 198 (1947) (Jackson, J., dissenting) (forefathers 
guilty of serious oversight if they left open method to conduct legal search without warrant and its 
safeguards; in view of historical abuses leading to fourth amendment, drafters did not intend to allow easy 
circumvention of its protection). See also S. Saltzburg, American Criminal Procedure 53 (1980) 
(no reason to believe framers viewed search incident to arrest exception as anything but necessary and wise 
exception to fundamental preference for warrants).

52. See, e.g., Warden v. Hayden, 387 U.S. 294, 298 (1967) (warrantless search of felon’s house for 
weapons held valid when police in “hot pursuit” of felon); Cooper v. California, 386 U.S. 58, 62 (1967) 
(warrantless search of car held valid when car impounded by police for use as evidence in forfeiture 
proceeding); Ker v. California, 374 U.S. 23, 41-43 (1963) (warrantless search of area within control of 
suspect held valid when search conducted incident to lawful arrest).

53. The framers were concerned with executive officials having unfettered discretion in using warrants 
that, when abused, resulted in arbitrary searches and seizures. Furthermore, they were concerned that the 
citizen’s interest in the privacy of person and home not be violated. See Payton v. New York, 100 S. Ct. 
1371, 1378 (1980) (framing and adoption of fourth amendment motivated by desire to eliminate 
“indiscriminate searches and seizures”); Boyd v. United States, 116 U.S. 616, 624- 30 (1885) (history 
demonstrates that framing and adoption of fourth amendment motivated by desire to eliminate arbitrary 
power to issue general search warrants).

54. Even when the Court was more concerned with the reasonableness of the search rather than with 
the opportunity to obtain a warrant, officers were required to comply with the probable cause, specificity, 
and particularity requirements set forth by the amendment. In Harris v. United States, 331 U.S. 175 
(1947), the Court, holding the warrantless search of Harris' entire apartment reasonable, emphasized the 
officers’ compliance with these requirements. Id. at 153. Otherwise, a warrantless search conducted by an 
officer could have been broader than allowed by the amendment when a warrant is issued.

55. See Katz v. United States, 389 U.S. 347, 356 (1967) (warrantless wiretap placed on phone booth 
used by suspect invalid because of lack of prior judicial restraint on officers even though officers met 
criteria of fourth amendment); Wong Sun v. United States, 371 U.S. 471, 481 (1963) (arrest warrant 
procedure serves to ensure that deliberate, impartial judgment of judicial officer interposed between citizen 
and police in assessing probable cause). In Katz, Justice Douglas’ concurring opinion clearly manifests the 
underlying concern of some members of the Court with the ability of the investigating arm of government 
objectively to determine whether the criteria of the fourth amendment are met. Justice Douglas criticized 
Justice White’s concurring opinion for giving the executive a free hand in conducting warrantless wiretaps 
in matters “labeled,” by the executive, as “national security." Id. at 359-60 (Douglas, J., with Brennan, J., 

The Warren Court’s rationale for making the warrant clause predominant 
is persuasive. The amendment’s history and language testify to the framers’ 
concern with arbitrary and unjustified intrusions upon persons or property.53 
The dispute over how to read the amendment turned on whether the 
amendment’s express prohibition against unreasonable searches required that 
an officer seek judicial approval before making a search.54 The Warren Court 
reasoned that officers called upon to investigate crime are too involved in the 
processing of cases to follow the constitutional requirements as closely as a 
neutral judge would.55 Officers might misjudge the strength of their evidence 
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in establishing probable cause, or they might misjudge the elements of a 
reasonable search under various circumstances. Therefore, to the Warren 
Court, the way to prevent unauthorized searches and seizures was to require 
magisterial scrutiny before, not after, searches were conducted.

This emphasis on the warrant requirement was not a remarkable result; it 
had been the preferred approach of a majority of the Court in some past 
cases.56 Moreover, this was not an inflexible response to all search problems. 
Although the warrant clause was predominant, it was not considered 
absolute. The Warren Court recognized that when it was not feasible to seek 
judicial screening prior to conducting a search, the existence of probable 
cause could justify warrantless action.57 Thus, the result was a preference, but 
not a mandate, for prior judicial scrutiny of searches.

concurring). Justice Douglas observed that “[i]n matters where they [executive officials] believe national 
security may be involved they are not detached, disinterested, and neutral as a court or magistrate must 
be." Id. at 359.

56. See Johnson v. United States, 333 U.S. 10, 14 (1948) (fourth amendment protection requires that 
neutral and detached magistrate, not officers on scene, determine probable cause); United States v. 
Lefkowitz, 285 U.S. 452, 464 (1932) (inferences drawn by neutral and detached magistrates are preferred 
over inferences drawn by officers making arrests).

57. See note 52 supra (setting forth cases in which Warren Court recognized exceptions to warrant 
requirement).

58. See, e.g., Mincey v. Arizona, 437 U.S. 385, 393-94 (1978) (warrant required unless exigencies of 
situation make search objectively reasonable under fourth amendment); Michigan v. Tyler, 436 U.S. 499, 
511 (1978) (warrantless search of burned furniture store held invalid when conducted three weeks after 
fire); Marshall v. Barlow’s, Inc., 436 U.S. 307, 324 (1978) (warrantless search of commercial premises by 
OSHA inspectors held invalid); Coolidge v. New Hampshire, 403 U.S. 443, 462-64, (1971) (plurality 
opinion) (warrantless seizure of defendant’s car in driveway incident to his arrest in house invalid); Vale v. 
Louisiana, 399 U.S. 30, 35-36 (1970) (warrantless search of defendant’s house incident to lawful arrest on 
front steps of house invalid because not within one of exceptions to warrant rule).

59. 407 U.S. 297 (1972).
60. Id. at 301.
61. The Court found this duty in the constitutional provision that ”[t]he executive Power shall be vested 

in a President of the United States of America.” U.S. Const, art. II, § 1.
62. 407 U.S. at 310.
63. Privacy was not the only constitutional interest involved in the case. Because political beliefs are 

implicated in domestic subversion cases, the court viewed the case as also involving freedom of expression. 
The Court found an inherent danger to political dissent when the government is allowed to act 
indiscriminately in the name of “domestic security.” Id. at 314.

64. See 389 U.S. 347, 357 (1967) (Constitution requires that deliberate, impartial judgment of judicial 

Burger Court Agreement. The Burger Court’s decisions clearly reaffirm
the importance of the warrant requirement as a usual prerequisite to 
searches.58 United States v. United States District Court59 exemplifies the 
Burger Court’s observance of the approach adopted by the Warren Court. 
Two essential interests were in conflict. At issue was whether President 
Nixon, pursuant to his executive power, could authorize warrantless wiretaps 
of domestic organizations suspected of attempting to subvert the existing 
form of government. The Government argued that a warrantless wiretap was 
lawful as an appropriate exercise of the President’s power to protect the 
national security.60 The Court recognized a presidential duty under the 
Constitution61 to protect the government from domestic subversion.62 Thus, 
the case pitted the constitutional duty to protect the national security against 
the constitutional duty to protect privacy.63 Reiterating the argument ad
vanced by the Warren Court in Katz v. United States,64 the Court stated that 



1980] The Warren and Burger Courts 163

the “Fourth Amendment does not contemplate the executive officers of 
Government as neutral and disinterested magistrates.”65 Furthermore, the 
Court reaffirmed the Warren Court’s position that the exceptions to the 
warrant rule are few and well delineated.66 The Court rejected arguments that 
government secrecy in fighting domestic subversion will be compromised by a 
warrant requirement and that national security matters are too complex for 
judicial review.67 The Court concluded that the customary fourth amendment 
requirement of a warrant must be met.68 Although a supposedly “conserva
tive” Court might have been expected to favor the government’s position 
when national security was involved and perhaps to create another exception 
to the warrant rule, the Burger Court demonstrated its adherence to the 
approach adopted by the Warren Court.69 70 71

officer be interposed between citizen and police).
65. 407 U.S. at 317. The Court said in Coolidge v. New Hampshire, 403 U.S. 443 (1971), that the chief 

member of the state executive branch in charge of law enforcement could not be treated as a neutral and 
detached magistrate. Id. at 449-50.

66. Id. at 318.
67. Id. at 318-20.
68. Id. at 321. The Court emphasized that its decision was limited to government investigations of 

domestic subversion, and did not address issues arising from investigations of foreign intelligence activities. 
Id. at 321-22.

69. That Justice Powell authored the opinion is somewhat surprising because he previously had 
expressed misgivings concerning possible limitations on wiretapping in investigations of domestic 
subversion when he was a practicing lawyer and president of the American Bar Association. J. 
Wilkinson, Serving Justice 100-01 (1974). Apparently, Justice Powell came to understand and 
resolutely support the essential wisdom of making the warrant clause the linchpin of the fourth 
amendment.

70. 378 U.S. 108 (1964).
71. 393 U.S. 410 (1969).
72. See Aguilar v. Texas, 378 U.S. 108, 114-15 (1964) (magistrate must be informed of underlying facts 

on which informant based information, and of underlying facts on which officer based reliance on 
informant).

73. Id.
14. See 54 Cornell L. Rev. 958, 959, 968 (1969) (criticizing Spinelli for confusing application of 

Aguilar test and offering police insufficient guidance); 30 U. Pitt. L. Rev. 735, 742 (1969) (criticizing 
Spinelli for being “hypertechnical” and inconsistent with precedents); cf. C. Moylan, The Right of the 
People To Be Secure 226-29 (2d ed. 1977) (although Spinelli presents potential for confusion, problem 
lies not with Aguilar and Spinelli as opinions but with elusive nature of problem they address).

75. See Giordenello v. United States, 357 U.S. 480, 486-87 (1958) (judicial officer cannot simply rely on 
affiant’s conclusion but must judge for himself whether facts known constitute probable cause); Nathanson 
v. United States, 290 U.S. 41, 47 (1933) (magistrate may issue search warrant only if facts and 
circumstances known to him provide probable cause).

76. The affidavit stated: “Affiants have received reliable information from a credible person and do 

The Details of a Warrant. Assuring that the warrant acts as a
meaningful judicial check on police activities is just as important as requiring 
its issuance as a condition precedent to valid searches and seizures. Aguilar v. 
Texas10 and Spinelli v. United States,11 two Warren Court cases, plainly 
require that in issuing a warrant the magistrate have enough facts to make an 
independent assessment of probable cause.72 The magistrate cannot defer to 
the police assessment of probable cause.73 These decisions, especially Spinelli, 
have been criticized74 even though they were consistent with established 
precedent.75 Aguilar involved a search warrant affidavit based solely on 
information received from an informant.76 The Court set forth a two prong 
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test for assessing probable cause when the police rely on information supplied 
by an informant: (1) the magistrate must have sufficient knowledge of the 
underlying facts known to the informant to be able to determine the accuracy 
of the information; and (2) the magistrate must have sufficient knowledge of 
the underlying facts that establish the informant’s credibility.77

believe that heroin, marijuana, barbiturates and other narcoticsand narcotic paraphernalia are being kept at 
the above described premises for the purpose of sale and use contrary to the provisions of the law.” 378 
U.S. at 109.

77. Id. at 114. Pursuant to this test the Court determined that the affidavit in support of the warrant 
issued by the magistrate in Aguilar was inadequate. Id. at 115-16.

78. Spinelli v. United States, 393 U.S. 410, 420-22(1969).
79. The affidavit stated that the agents had Spinelli under surveillance, that he was a known 

bookmaker, that an informant’s tip indicated that Spinelli was using two telephone numbers to conduct 
gambling operations, and that the telephone numbers were subsequently verified as Spinelli’s. Id. The 
Court found the affidavit inadequate because Spinelli’s activities while under surveillance did not suggest 
criminal behavior, the agents offered no support for the assertion that Spinelli was a known bookmaker, 
and the agents failed to offer underlying information regarding where the informant got the information or 
regarding the informant's reliability. Id. at 416, 418-19.

80. Id. at 415.
81. Id.
82. Id.
83. The Court stated that “magistrates are not to be confined by niggardly limitations or by restrictions 

on the use of their common sense" in examining affidavits. Id. at 419. This language seems inconsistent 
with the Court's own close, technical examination of the Spinelli affidavit, and it compounded the 
confusion and lack of guidance that resulted from the opinion. See 54 Cornell L. Rev. 958, 959, 968 
(1969) (criticizing Spinelli for offering police insufficient guidance).

84. The Court was divided 5-3, with Justice White casting the decisive fifth vote but writing a 
concurring opinion indicating that the question was close. 393 U.S. at 423-29 (White, J., concurring). 
Justice Marshall did not participate. Id. at 420.

85. 403 U.S. 573 (1971).

In Spinelli, FBI agents had submitted a detailed affidavit to a magistrate.78 
The Spinelli affidavit contained not only information obtained from an 
informant but corroborating information as well.79 The Court expanded the 
Aguilar test by requiring that magistrates confronted with a Spinelli-type 
affidavit first test the tip against the Aguilar standards to assess its “probative 
value.”80 If the tip alone fails to meet the Aguilar requirements, the 
corroborative information must be considered in conjunction with the tip.81 
Probable cause is established only if the tip and the corroborative informa
tion, taken together, pass the Aguilar test.82 The Court held the affidavit 
inadequate to establish probable cause, but its labored parsing of the 
details of the affidavit failed to offer clear guidance to the police about what 
the Court expected in warrant applications.83 The justices, whose close vote 
on the issue reflected their own uncertainty,84 85 appeared to be asking officers to 
comply with a rule that they themselves had difficulty in articulating and 
applying.

Tgui/ar and Spinelli manifest the Warren Court’s concern for judicial 
control over the warrant process. On its facts, Spinelli was a close case; on the 
law, however, it is difficult to see how the Court could have reached a 
different test to assess the validity of a warrant. Effective magisterial scrutiny 
requires that magistrates know the basis of police information in order to 
make an independent determination of probable cause.

Like Spinelli, the Burger Court’s decision in United States v. Harris* 5 
involved the validity of a search warrant based on an affidavit containing both 
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an informant’s tip and some corroborating information.86 A majority of the 
Court upheld the affidavit although there was no majority opinion.87 In 
Harris, the Burger Court essentially adhered to the approach taken by the 
Warren Court in Spinelli. The Court emphasized the distinctions between the 
Harris affidavit and the affidavit deemed insufficient in Spinelli.* 8 Rather than 
formulating a new test, the Court applied the Spinelli test; because of the 
distinctions, it found the Harris affidavit adequate.89 Although the Burger 
Court rejected one narrow aspect of Spinelli,90 that an affiant’s knowledge of 
the suspect’s reputation cannot be considered in the probable cause determi
nation,91 Harris does not support the view that the Court rejected Spinelli. 
Indeed, this narrow rejection of only a limited aspect of Spinelli indicates the 
Court’s adoption of the basic Spinelli approach.92

Despite the weaknesses of the affidavit in Harris,93 the magistrate, taking 
the affidavit as a whole, could have concluded that the information was 
reliable because the affiant’s information was detailed and corroborated by 
other information the investigators had received. Thus, Harris signifies that 
Aguilar and Spinelli are to be applied with full recognition that officers will 
write technically imperfect affidavits and that courts should not require 
technical perfection. Nevertheless, the magistrate must be given enough 
information to screen police efforts effectively. Harris demonstrates that the

86. Harris was suspected of illegal trafficking in distilled spirits. The affidavit stated that Harris had a 
reputation over the prior four years as a trafficker of illegal distilled spirits; that over the same four-year 
period the affiant had on several occasions received information from different people regarding Harris’ 
illegal activities; that during this period illicit whiskey was found under an abandoned house within the 
suspect’s control; that a "prudent” person, fearing for his life and property, had informed the affiant that 
he had purchased whiskey from Harris’ residence for over two years, most recently within the past two 
weeks, and had personal knowledge of someone who had purchased whiskey within the past two days. Id. 
at 575-76.

87. Chief Justice Burger was joined in full only by Justice Black and Justice Blackmun; Justice Stewart 
and Justice White each joined different parts of the opinion. Joined by three other justices, Justice Harlan, 
the author of Spinelli, wrote a vigorous dissent. Id. at 586 (Harlan, J., with Douglas, Brennan & Marshall, 
JJ., dissenting) In a short concurring statement, Justice Blackmun, who sat on the court of appeals which 
was overruled by the Warren Court in Spinelli, stated that he believed Spinelli was wrongly decided by the 
Court and should be overruled. Id. at 585-86 (Blackmun, J., concurring).

88. The Court observed that in Harris the informant provided information based on recent personal 
observation, whereas in Spinelli the affidavit failed to state the informant’s source of information. Id. at 
579. Further, in Harris the affiant provided the basis of his knowledge that the suspect was a known 
trafficker in contraband, while in Spinelli the affiant merely stated that Spinelli had a reputation as a 
bookmaker. Id. at 581.

89. Id. at 579-80.
90. Id. at 583.
91. Spinelli v. United States, 393 U.S. 410, 414 (1969).
92. The Court’s adherence to Spinelli’s essential considerations is reflected in the narrow language 

rejecting only part of the Spinelli approach: “To the extent that Spinelli prohibits the use of such probative 
information ... we decline to apply it to preclude a magistrate from relying on a law enforcement officer’s 
knowledge of a suspect’s reputation.” 403 U.S. at 583.

93. The Harris affidavit was weak in several respects: The numerous people who provided information 
about Harris for four years were neither identified nor described, the seizure of liquor in an abandoned 
house may well have been a stale event, and the informant who had disclosed information was not 
identified and did not have a track record. Further, the affiant described the informant as “prudent,” but 
he did not indicate the facts that supported this description. These problems were different, however, from 
those in Spinelli. At least the Harris magistrate knew that the officer talked personally with the informant 
and that the reason the informant was not identified was a fear for his safety. Moreover, the Court noted 
that the informant in Harris had made statements against his penal interest. Id.
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Burger Court might place a slightly different emphasis on the role of appellate 
courts in screening warrants from that envisioned by the Warren Court in 
Spinelli.94 Harris essentially confirms, however, the validity of the basic 
Spinelli approach. Spinelli and Harris both underscore the importance of 
careful judicial control of the warrant process. Harris does not represent a 
retreat from the Warren Court’s decisions.

Three other Burger Court cases might cause somewhat greater concern 
about the role the magistrate is to play. The first case, Andresen v. 
Maryland,95 focused on the degree of pre-search control to be exercised by a 
magistrate through the warrant process. The case involved the search of an 
attorney’s office pursuant to a warrant that properly listed the specific and 
particular items to be seized but ended with the phrase “together with other 
fruits, instrumentalities and evidence of crime at this [time] unknown.”96 
Appealing a denial of his motion to suppress the documents seized from his 
office, Andresen argued that, notwithstanding the particularity of the war
rant’s first section, the warrant was rendered “general” and therefore invalid 
by the closing phrase.97 He argued that the phrase allowed the investigators to 
search for and seize evidence of any crime.98 Rejecting Andresen’s arguments, 
a majority of the Court reasoned that the general language at the end of the 
warrant, especially the word “crime,” must be read in conjunction with the 
first section of the warrant.99 The Court held that the last phrase of the 
warrant, properly construed, only authorized seizure of evidence related to

94. It is important to note that the Government did not seek a change in the legal test previously 
established by the Warren Court. What it wanted and got was a signal to law enforcement that if an officer 
lays out all of the known facts to a magistrate, and the magistrate, drawing reasonable inferences from what 
is presented, finds probable cause, an appellate court will not overrule the magistrate on the grounds that 
the affidavit was technically deficient.

95. 427 U.S. 463 (1976).
96. The warrant was issued based on a probable cause showing by state investigators that the attorney 

was involved in a fraudulent real estate transaction in the sale of a specific lot. The warrant provided for 
seizure of

the following items pertaining to sale, purchase, settlement and conveyance of lot 13, block 
T, Potomac Woods subdivision, Montgomery County, Maryland: title notes, title abstracts, 
title rundowns; contracts of sale and/or assignments from Raffaele Antonelli and Rocco 
Caniglia to Mount Vernon Development Corporation and/or others; lien payoff correspond
ence and lien pay-off memoranda to and from lienholders and noteholders; correspondence 
and memoranda to and from trustees of deeds of trust; lenders instuctions for a construction 
loan or construction and permanent loan; disbursement sheets and disbursement memoranda; 
checks, check stubs and ledger sheets indicating disbursement upon settlement; correspond
ence and memoranda concerning disbursements upon settlement; settlement statements and 
settlement memoranda; fully or partially prepared deed of trust releases, whether or not 
executed and whether or not recorded; books, records, documents, papers, memoranda and 
correspondence, showing or tending to show a fraudulent intent, and/or knowledge as 
elements of the crime of false pretenses, in violation of Article 27, Section 140, of the 
Annotated Code of Maryland, 1957 Edition, as amended and revised, together with other 
fruits, instrumentalities and evidence of crime at this [time] unknown.

Id. at 480 n.10.
97. Id. at 479.
98. Id. at 480.
99. Id. at 480-82. The Court also rejected Andresen’s contentions that there was insufficient probable 

cause to issue the warrant and that the first section of the warrant was overinclusive and therefore general. 
Id. at 478 n.9, 480 n.10.
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the crime for which the warrant was issued and to which the evidence 
specifically listed in the first section was related.100 Justice Brennan properly 
noted in dissent that the the warrant was worded too broadly and that the 
Court’s narrow construction was unavailable to the officers who executed the 
warrant.101

100. Id. at 480-82.
101. Id. at 493 (Brennan, J., dissenting). In a short dissenting statement, Justice Marshall agreed with 

Justice Brennan that the warrant was invalid because it was a general warrant. Id. (Marshall, J., 
dissenting).

102. Id. at 482 n.ll (opinion of Court). The Court also noted that when the search pursuant to the 
warrant is a search for a person’s papers there are “grave dangers" that are not present when the search is 
one for physical objects. The Court observed that, as in the “seizure" of phone conversations, searching for 
documentary evidence necessarily requires that irrelevant material be examined in order to determine 
whether it should be seized. The Court concluded, therefore, that “responsible officials, including judicial 
officials, must take care to assure that [searches] are conducted in a manner that minimizes unwarranted 
intrusions upon privacy.” Id. This conclusion seems inconsistent with the Court's holding that the warrant 
scrutinized was valid. The problematic phrase does not meet the requirement that the warrant minimize 
unwarranted intrusions upon property.

103. The Court did include in a footnote a statement concerning the responsibility of judicial officials to 
control the scope of searches. See note 102 supra (setting forth Court’s statement).

104. 438 U.S. 154 (1978).
105. Id. at 158.

In a footnote in Andresen, the majority recognized that the officers may 
have seized papers improperly,102 suggesting that the officers may have read 
the warrant more broadly than did the Supreme Court. Various alternatives 
that would have prevented this problem from recurring in the future were 
available to the Court. The Court could have stated that the magistrate’s 
responsibility to control and to indicate clearly the scope of a search is an 
essential part of all judicial screening of warrants and is required by the 
particularity clause of the fourth amendment. The Court could then have 
sustained the Andresen magistrate but with a stronger warning103 regarding 
the duty of magistrates to control searches and an admonition that more 
direction must be provided in the future. The Court also could have remanded 
for a determination whether the officers executing the warrant, with its vague 
language, construed the warrant narrowly, as the majority did, or broadly, as 
Justice Brennan suggested the officers might have. If the officers read it too 
broadly, the magistrate did not properly control the police activity, and the 
warrant could have been invalidated. Alternatively, the Court could have 
concluded that the application for the warrant was so limited in scope that 
there was no possibility of an overbroad search, thereby distinguishing the 
case from ones in which officers make less specific requests for evidence. Any 
of these alternatives would have more clearly communicated to magistrates 
the importance of their function in designating the scope of a search. Rather 
than assuming that a post-search construction would substitute for a clear 
warrant, the Court should have given more weight to the principle that a 
warrant is designed to control police activity before it occurs.

The second case that threatens to erode the magistrate’s role is Franks v. 
Delaware,104 which focused on the right to attack the veracity of the warrant 
application. In a motion to suppress evidence seized from his house, petitioner 
Franks attempted to attack the veracity of the warrant affidavit.105 The affiant 
alleged that he had spoken with certain persons in gathering information for 
the affidavit, and Franks’ counsel requested that these persons be called as 
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witnesses to refute statements made by the affiant.106 Franks’ counsel argued 
that the false statements in the affidavit were not inadvertent, but rather were 
made in bad faith.107 The state’s objection to the introduction of evidence 
attacking the veracity of the affidavit was sustained, and Franks’ motion to 
suppress was denied.108 On review, the Supreme Court held that a defendant 
can successfully attack the validity of a warrant on grounds that an affidavit 
contains untruthful statements only if (1) the defendant can show by a 
preponderance of the evidence that the officer included a deliberate falsehood 
or recklessly disregarded the truth and (2) when the deliberate falsehoods or 
recklessly stated facts are set to one side, the remaining information is 
insufficient to support a finding of probable cause.109

106. Id.
107. Id.
108. Id. at 160. The Supreme Court of Delaware affirmed the lower court’s denial, holding that a 

defendant cannot attack the veracity of an affidavit supporting a search warrant. Id. at 160-62.
109. Id. at 155-56.
110. Some courts prior to Franks had held that once deliberate perjury was shown the warrant was 

invalid even when sufficient truthful information remained to establish probable cause. See, e.g.. United 
States v. Collins, 549 F.2d 557, 561 (8th Cir.) (when deliberate government perjury shown in affidavit 
submitted for search warrant, warrant invalid regardless of materiality of perjury to probable cause), cert, 
denied, 431 U.S. 940 (1977); United States v. Luna, 525 F.2d 4, 8 (6th Cir. 1975) (knowing use of false 
statements in affidavit submitted for search warrant must lead to suppression of evidence regardless of 
materiality), cert, denied, 424 U.S. 965 (1976); United States v. Carmichael, 489 F.2d 983, 989 (7th Cir. 
1973) (en banc) (when deliberate government perjury shown in affidavit submitted for search warrant, 
fullest deterrent sanctions of exclusionary rule should be applied and evidence suppressed regardless of 
materiality); United States v. Thomas, 489 F.2d 664, 669 (5th Cir. 1973) (when affidavit in support of 
search warrant contains intentional misrepresentations, evidence suppressed regardless of materiality to 
probable cause), cert, denied, 423 U.S. 844 (1975). Application of this per se rule would prevent police 
manipulation of the magistrate and protect the integrity of the judicial screening process.

111. Prior to the Court’s decision in Franks, the Fifth Circuit had ruled that negligent misstatements 
that are material to probable cause invalidate a warrant. See United States v. Astroff, 556 F.2d 1369. 1374 
(5th Cir. 1977) (negligent misstatements material to probable cause in affidavit rendered warrant invalid 
where remaining information not sufficient for probable cause), vacated, 578 F.2d 133 (5th Cir. 1978) (en 
banc) (vacating on basis of holding in Franks').

112. In Franks, the Court rejected a reasonable care standard with the following statement:

The result in Franks permits police to manipulate the magistrate. When, in 
a close case, the police believe a magistrate will be unsure whether probable 
cause exists and thus might ask for more evidence before issuing a warrant, 
the police might insert deliberate falsehoods to help persuade the magistrate 
to authorize the search. The falsehoods might be enough to cause the 
magistrate to find probable cause and to issue a warrant. Even though at a 
later suppression hearing the court might determine that the truthful 
allegations of the application alone were enough to establish probable cause, 
without the falsehoods the magistrate might not have issued the warrant 
because the issue was close and the magistrate uncertain. Allowing such 
deceitful police conduct, as Franks does, defeats the purpose of the warrant 
requirement, which is to promote fair and effective judicial monitoring of 
police action before it occurs.110

Moreover, it is unclear why negligent misstatements in police affidavits 
should be tolerated. Negligence is the absence of reasonable care under the 
circumstances; it would seem that a constitutional protection ought to require 
at least reasonable care.111 The Court’s refusal to adopt a reasonable care 
standard112 may have stemmed from a fear that such a standard would spawn 
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excessive litigation involving immaterial technical deficiencies in affidavits. 
To alleviate this problem, the Court could have required that to invalidate the 
warrant the defendant must prove that the police were negligent in the 
reporting of important information that might have influenced the magis
trate’s decision. Few defendants would be able to meet the burden of proof. 
Those who could, however, would trigger a remedy that would make the 
police duly respectful of the magistrate’s role.

The third troubling case is Zurcher v. Stanford Daily,113 which arose out of 
a violent confrontation between demonstrators and law enforcement officers 
on the Stanford University campus.114 After the student newspaper published 
an issue with pictures and stories concerning the incident, police obtained a 
warrant to search the office of the newspaper for photos, negatives, and films 
material to the assasults.115 Officers searched the newspaper’s photo labs, 
filing cabinets, desks, and wastepaper baskets, but did not open locked 
drawers and rooms.116 Subsequently, the paper filed a civil rights action117 
seeking declaratory and injunctive relief.118

Our reluctance today to extend the rule of exclusion beyond instances of deliberate 
misstatements, and those of reckless disregard, leaves a broad field where the magistrate is the 
sole protection of a citizen’s Fourth Amendment rights, namely, in instances where police 
have been merely negligent in checking or recording the facts relevant to a probable cause 
determination.

438 U.S. at 170. Obviously the Court misunderstood the effect of the decision. Because the magistrate is 
dependent on investigating officers for the facts, and since the warrant procedure is ex parte, the magistrate 
almost never can know that the police are being negligent when they submit an affidavit. Franks removes 
the only incentive that might have existed for the exercise of reasonable care.

113. 436 U.S. 547 (1978).
114. Id. at 550.
115. Id. at 551.
116. Id. The police found no unpublished photographs, and nothing was taken from the newspaper 

office. Id. at 551-52.
117. The suit was filed under 42 U.S.C. § 1983 (1976).
118. 436 U.S. at 552.
119. 353 F. Supp. 124, 132 (N.D. Cal. 1972), aff d per curiam, 550 F.2d 464 (9th Cir. 1977), rev’d, 436 

U.S. 547 (1978).
120. 436 U.S. at 559. The Court reasoned that “[t]he critical element in a reasonable search is not that 

the owner of the property is suspected of crime but that there is reasonable cause to believe that the specific 
‘things’ to be searched for and seized are located on the property to which entry is sought." Id. at 556 
(footnote omitted). Of course, it was the Warren Court’s decision in Warden v. Hayden, 387 U.S. 294 
(1967), that opened the door to searches for "mere evidence.”

The newspaper asked the Court to affirm the district court’s holding that a 
warrant cannot validly be issued to search the premises of persons not 
believed to be involved in criminal activity in the absence of a showing that a 
subpoena duces tecum would be insufficient to gather the evidence.119 The 
Court instead reversed, finding that probable cause could justify a reasonable 
search for evidence on the property of any person, even one not suspected of 
involvement in criminal activity.120 Understandably, this result was viewed as 
a threat to newsgathering because it raised the spectre of news office searches 
any time the press carries a story about criminal activity. There are problems, 
however, with the rule that the newspaper asked the Court to adopt. In the 
midst of a criminal investigation, police officers may not have the information 
needed to make judgments about whether the person from whose premises 
evidence is sought is a suspect or not. If the officers can demonstrate probable 
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cause and track evidence to a specific location, a search pursuant to a warrant 
may be the only effective way to ensure that evidence will not be lost, because 
anyone who destroys or conceals evidence following the receipt of a subpoena 
has the right to refuse to say anything incriminating about the destruction or 
concealment of the evidence.121 A newspaper that is worried about maintain
ing confidential sources may take steps to protect against the disclosure of its 
sources’ identities, even if it must conceal evidence from the government to do 
so. Thus, any rule forbidding searches of the property of nonsuspects would 
present problems in the gathering of evidence. The Court should not be 
faulted for refusing to constitutionalize such a rule.122

121. A person who destroys or conceals subpoenaed evidence might be criminally liable for obstruction 
of justice. Cf. United States v. Simmons, 444 F. Supp. 500, 502-03 (E.D. Pa. 1978) (denying motion for 
acquittal after obstruction of justice conviction under 18 U.S.C. § 1503 for destruction of evidence 
subpoenaed by grand jury). Thus, the individual could invoke the fifth amendment right against self
incrimination to avoid giving information regarding the destruction of the evidence.

122. Congress responded to Zurcher by enacting a law restricting the ability of government officers to 
search newspaper offices. Personal Privacy Act of 1980, Pub. L. No. 96-440. Several stateshave passed 
similar legislation. Cal. Penal Code § 1524 (West Supp. 1980); P.A. 79-14, 1979 Conn. Legis. Serv; III. 
Rev. Stat. ch. 38, § 108-3; Neb. Rev. Stat. § 29-813; N.J. Stat. Ann. § 2A:84A-21.9 (West); ch. 820 
Or. Laws (amending ORS 44.250 and ORS 44.530); ch. 505, 1979 Tex. Sess. Law Serv. (to be codified as 
Tex. Crim. Pro. Code Ann. art. 18.01, subsec. e); ch. 52 1980 Wash. Legis. Serv. (to be codified as 
Wash. Rev. Code § 2, p. 101. See also Saltzburg, supra note 51, at 109-11 (discussing proposal 
prohibiting issuance of search warrant to nonsuspect unless likelihood exists that evidence will be 
destroyed). One state has responded to Zurcher by requiring that police officers show that the search 
warrant is sought for documents under the control of the suspect. Ch. 18, § 2, 1979 Wis. Leg. Serv. 574 (to 
be codified as Wis. Stat. § 968.13( 1 )(d)).

123. In the affidavit supporting the search warrant, the officer did not swear that he saw a Stanford 
Daily photographer at the incident or that he had any knowledge of the existence of unpublished 
photographs. He stated only that he saw cameras being pointed in the direction of the officers and 
demostrators, that he had examined the pictures in the paper and found that they depicted the events 
during the time the police officers were assaulted, and that the photos bore the byline of a person listed on 
the newspaper's masthead as a photo lab-man. Joint Appendix to Petition for Certiorari at 33-35, Zurcher 
v. Stanford Daily, 436 U.S. 547 (1978). It might be reasonable to assume that negatives of the printed 
photos existed, but this would only raise the question why the negatives would be needed. The affiant did 
not allege that the photos were cropped or unclear. Thus, searching for the negatives might have been an 
unnecessary intrusion. There were no allegations to support the belief that the newspaper had additional 
pictures.

124. The Court stated that “(wjhen the materials sought to be seized may be protected by the First 
Amendment, the requirements of the Fourth Amendment must be applied with ‘scrupulous exactitude.’” 
436 U.S. at 564 (citation omitted).

125. Justice Stewart noted that “[i]t seems to me self-evident that police searches of newspaper offices 

One weakness of the affidavit in Zurcher was the lack of any reason to 
believe that the paper had unpublished photos or other unpublished evidence 
that would have shed any light on the assaults.123 In most instances in which 
the police seek to seize evidence of criminal activity from the press, a careful 
magistrate will insist that the police show probable cause that specific 
information about that criminal activity exists in the newspaper’s office.124 
Police will have difficulty in making such a showing. Even if probable cause is 
assumed, a court must still make a determination of reasonableness, weighing 
the expected benefits of a search against the seriousness of the intrusion on the 
target. In Zurcher, assuming that probable cause existed, it is difficult to see 
how the search of the news office could have been deemed reasonable in light 
of the obvious detrimental effect it might have had on the newspaper.125 In 
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fairness to the Supreme Court, however, it must be recalled that the case arose 
in a suit for prospective relief, not on a motion to suppress evidence.126 The 
Court’s analysis focused upon the district court’s rule requiring the use, in the 
absence of impracticability, of a subpoena duces tecum to obtain documents 
from a nonsuspect third party. Thus, the specific circumstances of the search 
of the Stanford Daily's offices were not before the Court. Nevertheless, the 
Court emphasized that magistrates must apply the requirements of specificity 
and reasonableness to newsroom searches.127 In so doing, the Court displayed 
a sensitivity to the concept of reasonableness as a guard against search abuses 
that exists independent of the warrant requirement.

burden the freedom of the press.” Id. at 571 (Stewart, J., with Marshall, J., dissenting). He went on to point 
to two specific ways that such searches injure press operations: physical disruption of the newsroom and 
disclosure of confidential sources. Id. at 571-72.

126. Id. at 552 (opinion of Court).
127. Id. at 556.
128. Coolidge v. New Hampshire, 403 U.S. 443, 449-53 (1971).
129. Connally v. Georgia, 429 U.S. 245, 250-51 (1977) (per curiam).
130. 442 U.S. 319 (1979).
131. W. at 326-27. In all, the magistrate authorized the seizure of 397 magazines and 431 reels of film. 

Id. at 323.
132. 407 U.S. 345 (1972).
133. Id. at 352.
134. Id. at 350-51.

Andresen, Franks, and Zurcher stand for the proposition that magistrates 
must screen police activity, that police must be honest with magistrates, and 
that magistrates must make their own assessments of reasonableness as well 
as probable cause. The Burger Court could have provided more protection, 
but the Court did solidify the central role of the judicial screening device. 
Thus, it again upheld the approach of the Warren Court.

The Burger Court also has demonstrated that it is concerned with the 
independence of the magistrate who rules on warrant requests. It has held 
that the requirements of a neutral and detached magistrate are not met by a 
state attorney general128 or a person who receives a fee for issuing a 
warrant.129 130 It also has declared that a magistrate must distinguish his judicial 
role from the investigative role of the police. In Lo-Ji Sales, Inc. v. New 
York,'20 the Court held invalid a search procedure by which a magistrate, 
after issuing a search warrant for copies of two reels of obscene films 
purchased from an adult bookstore, went to the store to view other films and 
magazines in order to decide whether they also were obscene.131 132 The Burger 
Court thus has made independence from the executive branch a constitutional 
criterion for magistrates who issue search warrants.

A decision of the Court that has received little recognition but that 
arguably is the most inconsistent with the Warren Court’s theory of the 
fourth amendment is Shadwick v. City of Tampa.]i2 The Court held that 
clerks of a municipal court, who need not be lawyers or legally trained, 
qualify as neutral and detached magistrates, and can issue arrest warrants for 
persons who violate municipal ordinances.133 The Court concluded that the 
clerks in Shadwick were detached from law enforcement officials and had the 
capacity to determine probable cause.134 Although the Court reserved the 
issue whether such clerks would have the capacity to issue search warrants, 
much of the language of the opinion and some of the cases cited suggest that
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the Court would have difficulty in distinguishing between issuance of arrest 
and search warrants.135

135. The Court discussed the requirements for both arrest and search warrants without distinguishing 
the two. It observed that “[t]he warrant traditionally has represented an independent assurance that a 
search and arrest will not proceed without probable cause . ...” Id. at 350 (emphasis added). Further, “[the 
issuing magistrate] must be neutral and detached, and he must be capable of determining whether probable 
cause exists for the requested arrest or search.” Id. (emphasis added). In its discussion the Court drew on 
cases involving issuance of search warrants. Id.; see Coolidge v. New Hampshire, 403 U.S. 443, 449-53 
(1971) (invalidating search warrant because state attorney general not neutral and detached magistrate); 
Johnson v. United States, 333 U.S. 10, 15 (1948) (invalidating warrantless search because officers failed to 
present evidence to magistrate for probable cause determination). Any attempt to distinguish between 
issuance of search and arrest warrants could not be based on explicit constitutional language because the 
fourth amendment makes no such distinction.

136. In theory it should be enough to train a magistrate in fourth amendment law. However, Zurcher 
serves as a good reminder that “reasonableness” requires some familiarity with all liberty interests 
recognized by courts. Although some lawyers may know little constitutional law, they once knew and may 
still know the basic values that the law protects. States vigorously try to prevent the unauthorized practice 
of law by lay persons. It is not too much to ask that the state provide authorized practitioners when they 
are needed to make constitutional rights meaningful. Even though grand juries may indict and need not be 
comprised of lawyers, they have lawyers and judges to advise them. Moreover, in some jurisdictions a 
prosecutor must sign any indictment and can thus provide a check on its validity. Also, grand juries do not 
issue search warrants and do not actually issue warrants for arrest. They only charge criminal activity.

137. United States Commissioners were not required to be members of the bar prior to 1968. Shadwick 
v. City of Tampa, 407 U.S. 345, 349 n.8 (1972). Despite this fact, the Warren Court did not question the 
ability of commissioners to issue search warrants. See, e.g., United States v. Ventresca, 380 U.S. 102, 112 
(1965) (assuming, without explicitly holding, that United States Commissioners can constitutionally issue 
search warrants); Rugendorf v. United States, 376 U.S. 528, 533 (1964) (same); Jones v. United States, 362 
U.S. 257, 271 (1960) (same). It should be noted that the Warren Court might have been concerned about a 
scarcity of lawyers that today is not a real problem. See Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) 
(providing right to counsel in misdemeanor cases if defendant is to be jailed upon conviction). Argersinger 
and Scott v. Illinois, 440 U.S. 367, 373 (1979), indicate that a person cannot be jailed even for a day unless 
he is provided a lawyer at trial. Yet the Court is willing to tolerate arrests which often result in time spent 
in jail without the prior screening of a lawyer.

If a magistrate should screen police conduct and rule on the existence of 
probable cause, magistrates should be members of the bar or at least trained in 
the relevant law.136 A magistrate’s careful examinination of warrant applica
tions protects the public and assures police officers that their searches and 
seizures will not be disturbed on appeal. Judicial scrutiny as required by the 
fourth amendment cannot be effective if untrained lay persons associated with 
a court qualify as magistrates. When judicial screening is ineffective, the 
targets of searches do not receive adequate protection from the warrant 
requirement, and police officers get no guidance from the judiciary before 
they act. Although the Warren Court may have assumed that magistrates do 
not have to be members of the bar,137 it did not explicitly reach such a 
conclusion. The Burger Court's decision in Shadwick is inconsistent with its 
other fourth amendment decisions that establish the warrant as an essential 
device for protecting individual rights. By approving the procedure in 
Shadwick, the Court makes the warrant safeguard almost meaningless. At 
least, the Court now should refuse to extend Shadwick to apply to search 
warrants because the complex determinations that judicial officers must make 
in assessing the legal concepts of reasonableness, particularity, and specificity 
are more difficult in the search setting than in the arrest setting.

Shadwick also can be distinguished on another ground. Police are generally 
not required to obtain warrants to make felony arrests; and, although 
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American jurisdictions typically limit warrantless arrests in misdeameanor 
cases,138 it is not clear that the limitations are constitutionally required under 
the Court’s approach.139 If not, then the fourth amendment does not require a 
magistrate to screen an arrest prior to its occurrence. Any screening, whether 
by someone legally trained or not, should be upheld. When, however, the 
fourth amendment requires judicial scrutiny, that scrutiny will not be an 
adequate safeguard against police aggressiveness unless performed by some
one trained in the law. Thus, for a search warrant to be valid under the fourth 
amendment, it must be issued by an appropriately trained magistrate.140

138. See note 141 infra and accompanying text (setting forth traditional rule for arrest warrants).
139. See notes 143-50 infra and accompanying text (criticizing Court’s failure to require prearrest 

judicial scrutiny when practicable).
140. The police might welcome the help they could get from a real magistrate, one who knows the law 

and can see to it that searches are valid when they occur, so that evidence will not be suppressed when it is 
too late to correct errors.

141. See United States v. Watson, 423 U.S. 411, 418-23 (1976) (history of warrantless arrests shows that 
common law, state, and federal constitutions permit warrantless arrest for misdemeanor committed in 
presence of officer and for felony when officer has probable cause); Rohan v. Sawin, 59 Mass. (5 Cush.) 
281, 284-85 (1850) (rule well established that warrantless felony arrest not violation of state or federal 
constitution); 18 U.S.C. § 3053 (1976) (officer may arrest without warrant for any offense committed in 
officer’s presence or any felony on reasonable grounds); ALI Model Code of Pre-Arraignment 
Procedure at 289,Commentary to § 120.1 (1975) (traditional and almost universal standard is that officer 
may arrest without warrant if officer has reasonable cause to believe person committed felony or person 
commits misdemeanor in officer’s presence). See also 9 Halsbury, Laws of England 299-3OO( 1st ed. 
1909) (peace officer may arrest on suspicion of felony without warrant, but to arrest for misdemeanor 
officer must be present when crime committed).

142. See, e.g., Chimel v. California, 395 U.S. 752, 755 (1969) (Court assumed state supreme court 
correct in holding arrest of petitioner valid under Constitution); Henry v. United States, 391 U.S. 98, 98 
(1959) (Court only considered issue of probable cause for arrest that led to search); Draper v. United 
States, 358 U.S. 307, 310 (1959) (Court only considered issue of whether police had probable cause for 
arrest).

143. 423 U.S. 411 (1976).
144. Id. at 418-23.

B. exceptions to the warrant requirement

Police work might not be easier if all searches and seizures had to be 
preceded by warrants, but fourth amendment law would be simpler. Cases 
involving exceptions to the warrant requirement have required an inordinate 
amount of the Court’s attention. In decisions recognizing these exceptions, 
both the Warren Court and Burger Court have created a nightmare of 
complex rules and subrules that make it difficult to predict what is expected 
of law enforcement officers.

Arrests. One of the best known and most utilized exceptions to the
warrant requirement is for felony arrests. American jurisdictions traditionally 
have permitted warrantless felony arrests based on probable cause but have 
only allowed warrantless misdemeanor arrests for crimes committed in the 
presence of an officer.141 In addressing arrest and search issues, the Warren 
Court assumed that warrantless felony arrests based on probable cause were 
valid even without a specific showing of the impracticality of obtaining a 
warrant.142 The Burger Court turned the assumption into a constitutional 
reality in United States v. Watson.143 Relying on historical tradition,144 the 
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Court held that when probable cause exists the fourth amendment permits 
arrests in public places without prior screening by a magistrate.145 146 Sub
sequently, the Court in Payton v. New York14b required police, in the absence 
of a specific exception to the warrant requirement, to obtain a warrant to 
arrest a suspect in the suspect’s home.147

145. Id. at 423-24.
146. 100 S. Ct. 1371 (1980).
147. Id. at 1374-75. The Court limited its holding to cases not involving exigent circumstances, arrests 

in the home of a third party, or consent by the suspect. Id. at 1378. The Court also noted that there was no 
contention in the case that the police lacked probable cause to believe that the suspect was at home at the 
time of the arrest. Id.

148. See 4 W. Blackstone, Commentaries *95. Blackstone defines a felony as "an offense which 
occasions a total forfeiture of either land or goods, or both, at the common law, and to which capital or 
other punishment may be superadded, according to the degree of guilt." Id.

149. See 18 U.S.C. § 1(1) (1976) (any offense punishable by death or imprisonment for term exceeding 
one year constitutes felony). Even rape, which once commonly carried a capital sanction, cannot be 
punished by death when no life is taken. Coker v. Georgia, 433 U.S. 584, 592 (1977) (death grossly 
disproportionate and excessive punishment for rape of adult woman and therefore constitutes cruel and 
unusual punishment under eighth amendment).

150. As in other cases in which officers respond to exigencies, reviewing courts would defer to officers’ 
reasonable judgments on the probable cause question. See Draper v. United States, 358 U.S. 307, 313 
(1959) (upholding arrest when officer had “reasonable grounds" for acting).

151. See Payton v. New York, 100 S. Ct. 1370, 1374-75 (1980) (fourth amendment prohibits police 
from making warrantless and non-consensual entry into suspect’s home for routine felony arrest).

152. Id.
153. See id. at 1380. The Court reiterated its statement in United States v. United States District Court. 

407 U.S. 297, 313 (1972). that "physical entry of the home is the chief evil against which the wording of the 
Fourth Amendment is directed . . . .” 100 S. Ct. at 1380.

154. 100 S. Ct. at 1386.
155. Id. at 1374-75.

The general rule allowing police to make warrantless felony arrests based 
on probable cause and its special exception requiring warrants for arrests in 
the suspect’s home are not well reasoned. At one time warrantless arrests for 
felonies were justified because felonies included only the most severe offenses 
and felony defendants often faced capital and other serious sanctions, making 
the prospect of flight very real.148 Today, however, a multitude of lesser 
crimes are also defined as felonies and are punishable by a range of 
sanctions.149 The Court in Watson thus relied too heavily on historical 
tradition. In addition, because arrests are assaults on personal integrity, the 
Court should have encouraged judicial scrutiny of these seizures, which 
always involve a related search, when it is practicable to obtain such scrutiny. 
The Court should require officers to get warrants before arresting suspects, 
unless they have probable cause to believe that a suspect will become 
unavailable while a warrant is sought.150 This rule would be workable and 
consistent with the theory of the warrant clause.

Instead of adopting this rule generally, the Court has used it only for 
arrests in the suspect’s home.151 In Payton v. New York'52 the Court stressed 
that protecting the privacy of the home is the principal concern of the fourth 
amendment.153 Pointing to the lack of clarity in common law rules for 
warrantless arrests in the home, the Court explained that historical tradition 
could not provide a guide for decision, as it did in Watson.154 Thus, Payton 
requires an arrest warrant for an intrusion into the home when no exigent 
circumstances mandate an immediate entry.155 Had the Court tried harder to 
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protect the privacy of the home and to assure consistent rules for police 
conduct, it would have required that police obtain a search warrant, as 
opposed to an arrest warrant, before they break into a house156 to search for a 
suspect. Because a search is necessary before any arrest can be made, a search 
warrant would appear to have been a necessary prerequisite to an arrest. 157 
Instead, using somewhat inconsistent reasoning, the Court found privacy 
interests in the home so compelling that an exception to the general 
warrantless arrest rule was required; yet it refused to afford those privacy 
interests the degree of protection usually afforded the objects of a police 
search by declining to require a search warrant.

The Court’s arbitrary line-drawing has resulted in a complex maze of rules. 
First, the police can seize a person in a public place without an arrest 
warrant,158 but they cannot seize the person from his home without an arrest 
warrant.159 If the person is on the front porch when the police approach, no 
warrant is required.160 However, if the person is just inside the house when the 
police approach, a warrant is required,161 unless the police are in pursuit of 
the suspect, in which case a warrant is not required.162 Further, the police 
cannot search a house for property without a search warrant,163 but they can 
search a house for its occupant if they have an arrest warrant and they believe 
the occupant is at home.164 Application of the fourth amendment does not 
require such a confusing body of rules. People should not be distinguished

156. In Payton, the police used crowbars to break open Payton’s door after they did not receive an 
answer to their knock. Id. at 1375.

157. In Payton, the state argued that only a search warrant based on probable cause to believe the 
suspect is at home at a given time can adequately protect the privacy interests at stake. The state concluded 
that because such a warrant requirement is impractical, there need be no warrant of any kind. In answering 
the state’s argument, the Court conceded that an arrest warrant provides less protection than a search 
warrant, but concluded that if police can obtain an arrest warrant, “it is constitutionally reasonable to 
require [the suspect] to open his doors to the officers of the law.” Id. at 1388. The Court went on to state 
that an arrest warrant carries with it implicit authority to enter a home “when there is reason to believe the 
suspect is within.” Id. The Court’s decision appears to permit police to search a home, on less than 
probable cause, for a suspect they seek to arrest although it is plain that the Court did not have to address 
the standard of certainty that officers must have in order to enter. See note 147 supra. It should be noted 
that a suspect’s home may also be the home of a spouse, parents, children, and others. Once the door is 
open, all who reside in a home lose privacy.

158. United States v. Watson, 423 U.S. 411, 423-24(1976).
159. Payton v. New York, 100 S. Ct. 1371, 1374-75 (1980).
160. United States v. Santana, 427 U.S. 38, 42 (1976).
161. Payton v. New York, 100 S. Ct. 1371, 1376, 1388 (1980).
162. Warden v. Hayden, 387 U.S. 294, 298-99(1967).
163. See Johnson v. United States, 333 U.S. 10, 14 (1948) (although police may have had probable 

cause, failure to obtain warrant invalidated search of defendant’s apartment). A warrantless search of a 
home may be upheld if it falls within an exception to the warrant requirement. See, e.g., United States v. 
Matlock, 415 U.S. 164, 171 (1974) (under consent exception officers may search room when co-occupant 
consents); Chimel v. California, 395 U.S. 752, 763 (1969) (under search incident to arrest exception officers 
may search area within suspect’s immediate control); Warden v. Hayden, 387 U.S. 294, 298-99 (1976) 
(under hot pursuit exception officers may search house for felony suspect or weapons minutes after suspect 
seen running into house).

164. Payton v. New York, 100 S. Ct. 1371, 1388 (1980). It might be true that exigent circumstances 
often would justify entry into the home to arrest, but this is the case whether or not a warrant is issued 
Because an arrest is unlikely to grow stale, the question that arises after Payton is how many times may the 
police enter a home to search for a person. Another question is whether the arrest warrant must be 
executed during the same hours as a search warrant. Magisterial guidance might well be useful here before 
the police take action.
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from property under the fourth amendment—at least not in a way that 
disfavors the person. Houses should be treated like all other places in which 
people claim privacy. The language of the fourth amendment provides 
individuals with the same protection with regard to all types of property, 
whether it be houses, papers, or effects.165 166 A uniform approach not only is 
consistent with the amendment’s language but also is easier to understand and 
apply.

165. See Katz v. United States, 389 U.S. 347, 351 (1967) (fourth amendment protects people, not 
places).

166. 420 U.S. 103 (1975).
167. Id. at 114.
168. Id. The Court noted that the record did not indicate whether the police had a warrant when they 

arrested the defendant. Id. at 105 n.l. The Court's holding requires that the magistrate make a probable 
cause determination either before or promptly after arrest. Id. at 125. Thus, it would not seem necessary for 
the magistrate to make a post-arrest probable cause determination when such determination was made 
prior to arrest in the issuance of a warrant or when a grand jury has returned an indictment.

169. Id. at 125. The Court did not explain which restraints on liberty other than incarceration trigger 
the hearing requirement.

170. Id. at 123-24.

The Burger Court’s decision in Gerstein v. Pugh](,b addressed the disparate 
treatment afforded persons and property under the fourth amendment. The 
Court turned its attention to protection of persons by considering problems of 
mistaken or abusive arrests.167 Gerstein requires that a person who is arrested 
without a warrant be afforded a magistrate’s independent determination of 
probable cause.168 This determination is “a condition for any significant 
pretrial restraint of liberty.”169 By declining to specify exactly when the 
probable cause determination must be made, the Court refused to make this 
protection meaningful. Instead, the Court offered several alternatives, includ
ing accelerating a full preliminary hearing or incorporating a probable cause 
determination with a hearing of other matters, such as bail consideration.170 
This approach does not reflect a proper concern for the judicial role that the 
Court has recognized as central to the proper operation of the fourth 
amendment. Assuming that warrantless arrests are justified because of the 
exigencies associated with the likelihood of flight, a suspect should be 
provided an immediate probable cause hearing after arrest. Exigencies 
dissolve with the arrest, and the only reason for not involving a magistrate 
disappears. Thus, the accused should have the benefit of magisterial scrutiny 
immediately upon being taken into custody. Although in Gerstein the Court 
appeared to recognize the need to protect against unjustified seizures of 
persons, it failed to apply its own rationale in setting forth the rule.

In this and certain other contexts in which it has created exceptions to the 
warrant requirement, the Court has ignored the rationale for the exceptions 
and, having found no requirement for a warrant at the initiation of police 
action, has decided cases as if no fourth amendment principles were at stake. 
Subsequently, the Court has realized the problems with its approach and has 
drawn arbitrary lines in an effort to rescue itself. This combination of an 
initial doctrinal failure and a subsequent arbitrariness produce much of the 
attack on the Court’s opinions.

Searches Incident to Arrest. The search incident to arrest exception to
the warrant requirement illustrates how the Court, after creating a justifiable 
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exception, has ignored fourth amendment principles and extended the 
exception beyond its underlying rationale. From the adoption of the Constitu
tion until the present time, arresting officers have conducted warrantless 
searches of apprehended suspects.171 Such an exception is justified by the need 
to protect the safety of arresting officers and to prevent the destruction of 
evidence.172 The Warren Court limited searches incident to arrest to the area 
into which an arrestee could reach for weapons or evidence.173 This rule was 
reasonable because it confined the exception to the danger that justified it.

171. See T. Taylor, supra note 45, at 47-48 (warrantless searches incident to arrest historically no 
cause for concern; issue generated no case law prior to 1920).

172. Chimel v. California, 395 U.S. 752, 763 (1969).
173. Id. (search of entire house in which suspect arrested invalidated; valid search limited to area within 

arrestee's reach).
174. See Vale v. Louisiana, 399 U.S. 30, 33 (1970) (arrest of suspect on front steps of house does not 

justify search of entire house).
175. 414 U.S. 218 (1973).
176. Id. at 235.
177. Id. at 226.
178. Id. at 230-32.
179. Id. at 220. Robinson was arrested for driving while his operator’s license was revoked. Police

department practice provided for the arrest of the suspect rather than issuance of a citation. Id. at 221 n.l.
180. Id. at 234.
181. Id. at 235.
182. Id. at 223.
183. Id. at 252. (Marshall, J., with Douglas & Brennan, JJ., dissenting).

The Burger Court has recognized the limitation set forth by the Warren 
Court.174 However, in United States v. Robinson1'15 the Court interpreted the 
rule to allow police to search closed packages taken from a suspect’s person.176 
The Court held that such searches are reasonable under the fourth amend
ment,177 noting that searches incident to arrest historically have not required 
warrants.178 Although the arrest in Robinson was for a driving offense,179 the 
Court reasoned that such an arrest still could be dangerous180 and that this 
danger constituted an adequate basis for treating all custodial arrests alike.181 
Although an arrest for a driving offense may indeed present a danger to the 
arresting officer, the application of the rationale in Robinson is strained. The 
Court stretched this danger-justification to allow the search of a crumpled 
cigarette package found in the suspect’s coat pocket,182 even though this 
object could not reasonably have been mistaken for a weapon. The other 
rationale for the search incident to arrest, preventing destruction of evidence, 
did not justify the search because police officers cannot find evidence of a 
driving offense when searching a suspect.183 In these circumstances, the only 
reasonable search would be one for weapons. Furthermore, once the officer 
found the cigarette package and had it in his control, all exigencies dissolved. 
Any further intrusion should have been conducted only pursuant to a 
magistrate’s approval. Thus, the Burger Court overextended the rationale 
that underlies the search incident to arrest exception.

Moreover, the Court’s application of the exception in Robinson is inconsist
ent with fourth amendment principles as embodied in the accepted interpreta
tion of the warrant clause. If, in Robinson, the police officer had declined to 
make a search incident to arrest and instead had gone to a magistrate for a 
warrant, the magistrate could not automatically have issued a warrant for a 
search of the person and the items in possession of the suspect, for the officer 
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would not have had probable cause to believe that the suspect had any 
evidence. No exigencies existed on the facts of the case because both the 
“danger to the officer” and the “preservation of evidence” rationales were 
without force. To allow an officer to conduct a full search of the suspect and 
of containers on his person in such a situation gives the officer authority to 
conduct a search when a magistrate could not have authorized it. This result 
cannot be squared with the framers’ intent to control executive action.184 185

184. See note 53 supra and accompanying text (discussing framers’ concern with arbitrary intrusions 
upon persons and property).

185. 415 U.S. 800 (1974).
186. It is significant that the Court's opinion is not well-reasoned. Poorly reasoned opinions confuse 

those who look to the Court for guidance on the proper approach to law enforcement actions.
187. 415 U.S. at 802.
188. Id. at 804.
189. Id. at 810-11 (Stewart, J., with Douglas. Brennan & Marshall, JJ., dissenting).
190. For an extended discussion of the limits of the automobile exception see Moylan, The Automobile 

Exception: What It Is and What It Is Not—A Rationale in Search of a Clearer Label, 27 Mercer L. Rev. 
987 (1976).

191. 267 U.S. 132 (1925).
192. Id. at 162. Arguably, it was unnecessary to establish the auto exception in Carroll because the 

search incident to arrest exception might have justified the vehicle search.
193. See, e.g., Dyke v. Taylor Implement Mfg. Co., 391 U.S. 216, 222 (1968) (no need to apply Carroll 

In another case involving the search incident to arrest exception, United 
States v. Edwards,m the Burger Court also ignored the underlying rationale 
of the exception in applying it to the facts of the case. As a result, the Court 
struggled unnecessarily to reach the correct result.186 In Edwards, police 
arrested the defendant on burglary charges at approximately midnight but did 
not search him until the next morning.187 In a strained opinion, the Court held 
that the search was incident to arrest because the “normal processes incident 
to arrest and custody” were not completed the night of the arrest.188 Four 
justices dissented, arguing that the police should have obtained a warrant 
because the search was not incident to arrest and no exigent circumstances 
existed.189 Exigent circumstances did exist, however, because police made the 
search as soon as possible after they realized that Edwards might have paint 
chips from the scene of the break-in on his clothes. The Court could have 
applied the rationale of the search incident to arrest exception and allowed the 
search based on the exigency that evidence might have been destroyed. It is 
irrelevant that the suspect already had time to destroy the evidence; the 
important consideration is that the opportunity not be extended. Upholding 
the search on this ground would have been consistent with the theory of the 
exception and would have promoted clarity in future analyses of searches 
incident to arrest.

Automobiles and Movable Property. The Court’s decisions in automo
bile search cases also demonstrate a lack of clarity and perhaps show the 
Court at its weakest in fourth amendment analysis.190 The automobile 
exception originated in a 1925 case, Carroll v. United States.191 In Carroll, the 
Court upheld the stop and search, based on probable cause, of an auto that 
police suspected was carrying illegal liquor.192 The Warren Court decided 
some cases involving searches of automobiles but never had occasion to spell 
out the scope of the exception.193 The Burger Court, however, has had many 
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opportunities to delineate the rule.194 For instance, it held in Chambers v. 
Maroney'95 that an auto could be stopped and searched without a warrant, 
even after the occupants were arrested and the car was removed to the police 
station, as long as the search was based on probable cause.196 Although the 
Court relied on the Carroll rationale of inherent mobility to uphold warrant
less automobile searches, no exigency in fact justified the Chambers search.197

because search not based on probable cause); Cooper v. California, 386 U.S. 58, 61-62 (1967) (no mention 
of Carroll doctrine in deciding whether warrantless search of car reasonable); Preston v. United States, 376 
U.S. 364, 367 (1964) (no application of Carroll in deciding whether warrantless search of car reasonable; 
Court applied search incident to arrest doctrine).

194. See, e.g., Texas v. White, 423 U.S. 67, 68 (1975) (per curiam) (applying auto exception to uphold 
warrantless search of vehicle); Cardwell v. Lewis, 417 U.S. 583, 590-92 (1974) (finding requirements of 
auto exception met in analyzing warrantless search of vehicle); Coolidge v. New Hampshire, 403 U.S. 443, 
458-63 (1971) (plurality opinion) (holding auto exception did not justify warrantless search of vehicle); 
Chambers v. Maroney, 399 U.S. 42, 52 (1970) (expanding auto exception to allow police to search vehicle 
at police station after arrest).

195. 399 U.S. 42 (1970); accord, Texas v. White, 423 U.S. 67, 68 (1975) (per curiam).
196. 399 U.S. at 52.
197. The inherent mobility of a vehicle may justify its seizure, but does not justify a search after police 

have secured the vehicle within their control. In these circumstances police can obtain a warrant without 
the risk of losing evidence. The Court’s statement of its rationale in Chambers reflects this problem in the 
analysis. The Court concedes that the general rule requires exigent circumstances for police to act without 
a warrant. Id. at 51. It reasoned, however, that after the police have seized the vehicle, the subsequent 
search is no greater an intrusion than the service. Id. Justice Harlan pointed out the defect in this reasoning 
in his separate opinion. Id. at 62-63 (Harlan, J., concurring and disenting).

198. 433 U.S. 1 (1977).
199. Id. at 13.
200. Id. at 12-13.
201. In its decision considering this further issue, the Court acknowledged that Chadwick had left some 

confusion in its wake: "We took this case ... to resolve some apparent misunderstanding as to the 
application of our decision in United States v. Chadwick . . . .” Arkansas v. Sanders, 442 U.S. 753, 754 
(1979) (citations omitted).

202. 442 U.S. 753 (1979).
203. Id. at 766.

Because the Court had focused on inherent mobility as a major justification 
for the automobile exception, in a subsequent case the United States argued 
that the Court should extend its exception to other movable property outside 
the home. In United States v. Chadwick,198 the Court rejected this argument, 
holding that police officers who conducted a warrantless search of a 
footlocker after seizing and securing it in a public place violated the fourth 
amendment even though they had probable cause.199 The Court reasoned that 
a lesser expectation of privacy exists in an automobile than in luggage.200 By 
distinguishing between autos and luggage for fourth amendment purposes, 
the Court furthered the existing chaos in the area with yet another distinction 
between types of property. The resulting rule illustrates the process by which 
the overly complex body of fourth amendment law has developed. By 
granting extensions that expand the exception beyond its rationale, the Court 
has encouraged law enforcement officials to request further expansions. Then 
in a later case the Court is forced to draw an arbitrary line to limit the scope of 
the exception, resulting in further complexity and confusion in the law.

The confusion that resulted from the Chadwick decision soon forced the 
Court to take up a related issue.201 In Arkansas v. Sanders202 the Court held 
that police could not conduct an immediate, on-the-scene search of a suitcase 
found in the trunk of a vehicle they had stopped.203 Still unresolved is whether 
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such an on-the-scene search could be justified under the search incident to 
arrest exception.204 That these lines are confusing to both police and lawyers 
has not escaped the Court’s attention.205 The Court could clarify this area of 
fourth amendment law and make the exception consistent with its rationale 
by allowing the police to stop a car containing persons or property when there 
is probable cause to arrest or search and to believe the vehicle would be 
unavailable if a warrant were sought. The exception should be limited, 
however, to permit restraint of the person or object until a magistrate can 
screen the police request to take further action.

In another automobile search case, South Dakota v. Opperman,206 the 
Burger Court approved an inventory search of an automobile, stating that

204. The Court made clear that Sanders did not involve the search incident to arrest exception. Id. at 
764 n.ll. The state did not argue that the exception applied and, significantly, the Court noted that “it 
appears that the bag was not within [the suspect’s] ‘immediate control’ at the time of the search.” Id. From 
the Court’s presentation of the facts, it is unclear where the suspects were located in relation to the suitcase 
at the time of the arrest. Id. at 755. Previously, in his dissent in Chadwick, Justice Blackmun had indicated 
that the officers in that case could have searched the footlocker at the scene under the search incident to 
arrest exception. United States v. Chadwick, 433 U.S. 1, 23 (1977) (Blackmun, J., with Rehnquist, J., 
dissenting). In his Chadwick concurrence, Justice Brennan disagreed that the footlocker was within the 
suspects' immediate control. Id. at 17 n.2 (Brennan, J., concurring). In Chadwick, when the suspects were 
arrested, they were standing next to the auto’s trunk compartment from which the footlocker was seized. 
Id. at 4.

205. Justice Powell, writing for the majority in Sanders, recognized this problem:

Courts and law enforcement officials often find it difficult to discern the proper application of 
these principles to individual cases, because the circumstances giving rise to suppression 
requests can vary almost infinitely. Moreover, an apparently small difference in the factual 
situation frequently is viewed as a controlling difference in determining Fourth Amendment 
rights. . . . Although in a sense this is a line-drawing process, it must be guided by established 
principles.

Arkansas v. Sanders, 442 U.S. 753, 757 (1979).
Justice Blackmun’s dissent criticized the Court’s line-drawing approach:

The Court today goes farther down the Chadwick road, undermines the automobile 
exception, and, while purporting to clarify the confusion occasioned by Chadwick, creates in 
my view, only greater difficulties for law enforcement officers, for prosecutors, for those 
suspected of criminal activity, and. of course, for the courts themselves.

Id. at 768 (Blackmun, J , with Rehnquist, J , dissenting).
Chief Justice Burger responded to the dissent's criticism:

The dissent complains that the Court does not adopt a "clear” rule, presumably one 
capable of resolving future Fourth Amendment litigation. That is not cause for lament, 
however desirable it might be to fashion a universal prescription governing the myriad Fourth 
Amendment cases that might arise. We are construing the Constitution, not writing a statute 
or a manual for law enforcement officers.

Id. (Burger, C.J., with Stevens, J., concurring). In construing the fourth amendment, however, it is 
imperative that the Court be as clear as possible because the thrust of the amendment is to prevent 
unconstitutional action, not to write opinionscondemning it ad hoc in a series of inconsistent and almost 
inexplicable decisions.

206. 428 U.S. 364 (1976). There was some support for this result in the Warren Court’s opinion in 
Cooper v. California, 386 U.S. 58. 61-62 (1967) (police could search car held for forfeiture, at least for their 
own protection). However, Cooper assumed that even though legal title had not passed, the government has 
a possessory interest in the car that was not present in Opperman. 
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automobiles give rise to a lesser expectation of privacy than other property, 
such as homes and offices.207 This conclusion is questionable in view of the 
central role the automobile plays in the lives of most Americans. Moreover, 
such distinctions are not justified by the fourth amendment and serve only to 
confuse the law. Police who, in the course of their law enforcement duties, 
come upon a person’s property, whether an auto or other property, should be 
able to take steps to protect it. Such steps should be restricted, however, in an 
effort to preserve the privacy that people associate with their possessions. 
Unfortunately, the Court has been satisfied with asking whether some 
inventory or protective measure without a warrant is acceptable and then 
concluding that an affirmative answer means that any measure is acceptable.

207. Id. at 367-68.
208. See United States v. Ortiz, 422 U.S. 891, 896-97 (1975) (invalidating warrantless searches of autos 

without probable cause at permanent checkpoint); United States v. Brignoni-Ponce, 422 U.S. 873, 881 
(1975) (invalidating investigatory stops of cars by roving patrol based on less than reasonable suspicion); 
Almeida-Sanchez v. United States, 413 U.S. 266, 273 (1973) (invalidating warrantless searches of cars 
performed by roving patrol without probable cause).

209. See United States v. Ramsey, 431 U.S. 606, 619 (1977) (longstanding recognition that warrantless 
searches at border without probable cause are reasonable has history as old as fourth amendment itself); 
Boyd v. United States, 116 U.S. 616, 623 (1886) (fact that same Congress that proposed fourth amendment 
also enacted customs statute authorizing warrantless customs searches demonstrates such searches are not 
unreasonable and not prohibited by fourth amendment).

210. See, e.g., United States v. Ramsey, 431 U.S. 606, 619 (1977) (border searches reasonable because of 
single fact that person or item in question entered country); Almeida-Sanchez v. United States, 413 U.S. 
266, 272-73 (1973) (dictum) (border searches permissible to enable government to exclude aliens; citing 
Carroll); Carroll v. United States, 267 U.S. 132, 154 (1925) (dictum) (travelers crossing international 
border may be stopped in interest of national self-protection).

211. See United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975) (random roving patrol stops near 
border violate fourth amendment; officers must have reasonable suspicion that vehicle contains illegal 
aliens); Almeida-Sanchez v. United States, 413 U.S. 267, 273 (1973) (stop and search of vehicle near border 
without probable cause violates fourth amendment).

212. See Almeida-Sanchez v. United States, 413 U.S. 267, 272-73 (1973) (search of auto conducted 
without probable cause by roving patrol on road 20 miles from border violates fourth amendment). The 
Court has also required probable cause for searches at permanent checkpoints removed from the border. 
See United States v. Ortiz, 422 U.S. 891, 896-97 (1975) (search of auto without probable cause at traffic 
checkpoint removed from border violates fourth amendment).

213. See United States v. Brignoni-Ponce, 422 U.S. 873, 881 (1975) (when officer’s observations lead to 
reasonable suspicion that vehicle contains illegal aliens, officer may stop vehicle briefly and investigate).

Border Searches and Vehicle Stops. The cases already discussed indi
cate that the Burger Court is trying to make fourth amendment protections 
meaningful, but that it needs more consistency in its approach. Even in cases 
upholding new constitutional claims—for instance, the recent border search 
cases208 —the Burger Court has not written persuasive opinions. Warrantless 
border searches have historically been accepted as valid, even in the absence 
of probable cause.209 Nevertheless, the Court has never adequately explained 
how they are different from other searches.210 In the transitory border patrol 
cases, the Burger Court refused to extend the exception for border searches 
from fixed borders or their equivalents to temporary or mobile checkpoints.211 
In dealing with these roving border patrol cases, the Court required probable 
cause for a search212 and reasonable suspicion for a stop.213 The Court held 
with regard to fixed checkpoints, however, that officers can question vehicle 
occupants wit1" >ut probable cause or reasonable suspicion and can selectively 
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refer motorists to secondary inspection areas without a showing of articulable 
suspicion.214 These cases indicate that government officials may not make 
borders mobile and impermanent but that they may “move” a border if after 
the move the border is again fixed. Thus, a fixed checkpoint sixty miles from 
the border is a border equivalent while a temporary checkpoint one mile from 
the border is not. The Court has yet to explain what this analysis has to do 
with the fourth amendment.

214. United States v. Martinez-Fuerte, 428 U.S. 543, 562-63 (1976).
215. 440 U.S. 648 (1979).
216. Id. at 663.
217. Id. The Court stated that "[tjhis holding does not preclude the State of Delaware or other States 

from developing methods for spot checks that involve less intrusion or that do not involve the 
unconstrained exercise of discretion. Questioning of all oncoming traffic at roadblock-type stops is one 
possible alternative.” Id.(footnote omitted).

218. See General Motors Leasing Corp. v. United States, 429 U.S. 338, 356-58 (1977) (interpreting 
federal statute as giving tax officials discretion to determine what property to seize for tax deficiencies, not 
authority to conduct warrantless intrusions on privacy; to read statute as giving “carte blanche" for 
warrantless invasions of privacy would raise serious constitutional questions.)

219. See See v. City of Seattle, 387 U.S. 541, 546 (1976) (administrative search of business premises 
valid if conducted pursuant to warrant issued on basis of reasonable legislative or administrative standards; 
probable cause not dependent on specific knowledge of condition of particular buildings); Camara v. 
Municipal Court, 387 U.S. 523, 538 (1967) (administrative search of private dwellings valid if conducted 
pursuant to warrant issued on basis of reasonable legislative or administrative standards; probable cause 
not dependent on specific knowledge of condition of particular dwellings).

220. The Court's decision in Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978), properly ensures some 
judicial scrutiny over administrative safety inspections. In Barlow's, the Court held that warrantless 
inspections pursuant to section 8(a) of the Occupational Safety and Health Act of 1970, 29 U.S.C. § 657(a) 
(1976), violate the fourth amendment. 436 U.S. at 324-25. The Court concluded that "[a] warrant . . . 
would provide assurances from a neutral officer that the inspection is reasonable under the Constitution, is 

Subsequently, in Delaware v. Prouse,215 a case involving vehicle stops 
outside the border context, the Court condemned random stops of autos, even 
for license and registration checks, and held that officers could not randomly 
stop vehicles without probable cause or reasonable suspicion.216 The Court 
implied that questioning at roadblock-type stops of all vehicles might be valid, 
even without a warrant.217 The Court’s suggestion that roadblocks set up to 
check licenses and registrations might be acceptable without a warrant if all 
cars are stopped apparently rests on an assumption that routine searches so 
diminish the chance of arbitrariness that no warrant is needed. Yet if 
temporary roadblocks can be acceptable, why not temporary border 
checkpoints? The Court has offered no answer. If all cars are to be stopped at 
a temporary point anywhere, warrants would have to be automatic for a 
procedure of judicial scrutiny to be workable. Reduction of opportunities for 
the exercise of police discretion does satisfy some key fourth amendment 
concerns,218 and some administrative schemes may require systematic action 
without an individualized showing of cause.219 The impracticability of 
scrutiny of individual searches does not, however, necessitate abdication of 
judicial review. A magistrate could screen the reasonableness of the place
ment of checkpoints and the frequency of checks and the kinds of checks 
being conducted. Administrative action may be uniform, affording officials 
little discretion, yet still be unreasonable. An all-or-nothing approach to the 
magistrate’s role is not required.220 At times the Court recognizes this, and at 
other times it does not. More consistency is needed.
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A Common Problem. The Court has overextended the application of
the exceptions to the fourth amendment warrant requirement. Police officers 
would receive clear guidance from a doctrinal approach favoring judicial 
scrutiny, but permitting warrantless action upon a showing (1) that probable 
cause and a necessity for swift action exist221 and (2) that the police take the 
least intrusive approach to freeze the situation until a magistrate approves 
further action.222 A police officer would be able to apply this approach 
because the officer need only exercise reasonable judgment and seek magiste
rial guidance whenever practicable. Because the Court has been reluctant to 
embrace this doctrine or some other consistent approach, law enforcement 
officials must cope with a maze of rules that are arbitrary and difficult to 
understand.

authorized by statute, and is pursuant to an adminstrative plan containing specific neutral criteria.” Id. at 
323 (footnote omitted). Barlow’s is more persuasive than earlier cases that provide for no judicial role in 
controlling administrative searches. See United States v. Biswell, 406 U.S. 311, 317 (1972) (warrantless 
inspection of firearms dealer permissible under federal firearms statute); Colonnade Catering Corp. v. 
United States, 397 U.S. 72, 75-77 (1970) (forcible entry to inspect liquor business unlawful because outside 
scope of valid statutory authorization; warrantless inspections permissible because alcoholic beverage 
industry has long been subject to close government supervision and inspection).

221. This assumes that an arrest is to be made. When a lesser exigent circumstance intrusion is 
contemplated, such as a stop and frisk under Terry v. Ohio, 392 U.S. 1 (1968), a lesser cause is required.

222. This approach adopts the familiar concept of less restrictive alternatives used to protect other 
constitutional rights. See L. Tribe, American Constitutional Law § 12-30, at 722 (1978) (discussing 
first amendment’s less restrictive alternatives test).

223. See Mincey v. Arizona, 437 U.S. 385, 395 (1978) (rejecting murder scene exception created by 
state supreme court); Michigan v. Tyler, 436 U.S. 499, 511-12 (1978) (limiting arson investigation 
exception to entries at time of fire or shortly afterward; later searches require warrants).

Ironically, although law enforcement officials have requested extensions of 
the exceptions in order to uphold the results of particular cases, the resulting 
victories have complicated the law and frustrated other officers who sub
sequently act and see convictions set aside as the Court draws ever more 
intricate lines. It is true, of course, that law enforcement officials could 
decline to take advantage of the warrant exceptions and could seek warrants 
whenever possible to maximize the probability that their actions will be 
sustained. Law enforcement officers, however, are unlikely to forgo any of the 
advantages they are provided. Arguably, they ought not to compromise 
enforcement efforts unless required to do so by law. More importantly, they 
cannot appreciate the important fourth amendment principle of judicial 
scrutiny at the magistrate level because the Court has abandoned it so often.

When the Burger Court defined the exceptions to the warrant requirement, 
it built upon the work of the Warren Court and also upon the decisions of 
earlier Courts. None of these Courts has adequately explained the exceptions 
and their rationales. If the Court were to articulate the basic approach 
suggested here and to limit the exceptions appropriately, police officers might 
understand why some proposed exceptions223 to the warrant requirement are 
rejected and might avoid future difficulties when faced with new twists on old 
facts.
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C. INAPPLICABILITY OF THE WARRANT CLAUSE

The Supreme Court has examined three kinds of searches and seizures to 
which the warrant clause does not apply.224 In cases involving stops and 
frisks, the Burger Court first appeared to expand the scope of permissible 
conduct.225 In recent cases, however, the Court has applied the legal standard 
more narrowly to limit police activity.226 In dealing with consent searches, the 
Burger Court did not require warnings of the right to refuse consent to a 
search,227 even though the Warren Court might well have required such 
warnings, at least when the suspect is in custody.228 Finally, the Burger Court 
has continued to uphold warrantless searches when the citizen has no 
reasonable expectation of privacy, but it has failed to provide adequate 
guidance regarding what constitutes a reasonable expectation of privacy.229

224. In the case of exceptions from a presumptively applicable warrant clause, probable cause is 
required for the initial searches and seizures of people and property. Although probable cause is not 
required for fixed border searches; it is required for transient border searches. Probable cause is not 
required to support the police activity discussed in this section. The third type of search could be deemed to 
be a non-search investigation, but after Katz v. United States, 389 U.S. 347 (1967), it is clear that 
surveillance may be deemed the equivalent of a search.

225. See Adams v. Williams, 407 U.S. 143, 144-45 (1972) (upholding stop based on informant’s 
uncorroborated tip); notes 233-47 infra and accompanying text (discussing Adams).

226. See notes 248-250 infra and accompanying text (discussing United States v. Bngnoni-Ponce, 442 
U.S. 873 (1975)).

227. See Schneckloth v. Bustamonte, 412 U.S. 212, 248-49 (1973) (knowledge of right to refuse consent 
not prerequisite to valid waiver).

228. See notes 268-70 infra and accompanying text (discussing Warren Court’s treatment of consent 
searches).

229. See notes 275-87 infra and accompanying text (discussing cases involving reasonable expectations 
of privacy).

230. 392 U.S. 1 (1968).
231. Id. at 30. The Court distinguished the stop and frisk rationale from the traditional arrest and 

search situation that is clearly governed by the warrant clause. Id. at 20. The Court characterized the police 
conduct in Terry as “necessarily swift action predicated upon the on-the-spot observation of the officer on 
the beat . . . .” Id. Disavowing any retreat from the warrant requirement for full scale arrests, the Court 
reasoned that the police action in Terry fell within the exigency rationale that under the fourth amendment 
traditionally has been subject to the reasonableness test rather than to the warrant requirement. Id.

232. Id. at 21-22. In describing the measure of suspicion required to justify an investigative stop, Chief 
Justice Warren used this language: ”[W]ould the facts available to the officer at the moment of the seizure 
or the search warrant a man of reasonable caution in the belief that the action taken was appropriate?” Id. 
at 22. In a concurring opinion, Justice Harlan stated that as long as the initial police stop is reasonable, a 
subsequent frisk is also reasonable if the basis for the stop is “an articulable suspicion of a crime of 
violence.” Id. at 33 (Harlan, J., concurring); cf. Sibron v. New York, 392 U.S. 40, 64 (1968) (Terry 
rationale inapplicable when police suspect narcotics transaction and frisk suspect for narcotics rather than 
weapons).

Stop and Frisk. In Terry v. Ohio,230 the Warren Court held that an
investigative stop and frisk is a reasonable police practice when an officer 
observes “unusual conduct which leads him to conclude in light of his 
experience that criminal activity is afoot and that the persons with whom he is 
dealing may be armed and presently dangerous.”231 Chief Justice Warren 
indicated that although the basis for police suspicion in Terry need not rise to 
the level of probable cause necessary for an arrest, it must be based on 
“specific and articulable facts,” not “mere hunches.”232
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The Burger Court has continued to recognize stops and frisks as permissi
ble. In Adams v. Williams,233 the Burger Court’s major opinion on the subject, 
an informer known to the police told an officer that Williams possessed 
narcotics and was sitting in his car in a high crime area with a gun in his 
waistband.234 Without further knowledge about Williams, the officer ap
proached the car and told Williams to open the door.235 When Williams rolled 
down the window instead, the officer, without any preliminary questions or 
patdown search, reached in and took the gun from Williams’ waistband.236 
The Court held that this police action was permissible under the rule of 
Terry.237 The Burger Court’s statement of the applicable law closely resembles 
that found in Terry,238 but the application of the law to the facts in Adams is 
unsatisfactory.239 The opinion, which offers little explanation of why the 
officer was justified in making the stop, appears to extend the Terry principle 
in two ways.240 First, in Terry the police action that the Court held to be 
reasonable was premised on the officer’s observation of unusual conduct that 
led him to conclude, in light of his experience, that criminal activity was 
afoot.241 In Adams the Court reached beyond the Terry rationale by conclud
ing that the officer’s suspicion could be based instead on an uncorroborated 
informant’s tip that may not have come close to meeting the Aguilar-Spinelli 
test of probable cause.242 Moreover, even if the information that the suspect 
carried a gun was accurate, nothing in the informant’s tip or the officer’s 
observation indicated that possession of the gun was illegal. As noted by 
Justice Douglas in his dissent in Adams, under Connecticut law possession of 
a gun is not illegal as long as the citizen has obtained a permit.243 Second, in 
Terry the officer’s action was justified by exigent circumstances, the officer’s 
belief that the suspect was preparing to participate in a crime of violence.244 In 
contrast, the suspected crime in Adams may have been a possessory offense, 
not a crime of violence.245 The possible extension of Terry to possessory 
offenses troubled the dissenting justices in Adams,246 who believed that the 

233. 407 U.S. 143 (1972).
234. Id. at 144-45.
235. Id. at 145.
236. Id.
237. Id. at 145-46.
238. Id.
239. In a dissenting opinion joined by Justice Douglas, Justice Marshall criticized the majority’s 

application of Terry's principles to the dissimilar circumstances of Adams. Id. at 153-54 (Marshall, J., with 
Douglas, J., dissenting). See also LaFave, “Street Encounters” and the Constitution: Terry, Sibron, Peters 
and Beyond, 61 Mich. L. Rev. 40, 65-66 (1968); The Supreme Court, 1971 Term, 86 Harv. L. Rev. 50, 
176-80 (1972) (criticizing application of reasonable suspicion standard of Terry to facts of Williams); AL1 
Model Code of Pre-Arraignment Procedure § 110.2, Commentary at 277-78 (1975) (cautioning 
against extension of Terry rationale to stops connected with possessory offenses).

240. One explanation for the Court’s willingness to extend Terry may have been a desire to indicate that 
Terry should be applied flexibly, taking into consideration the training and experience of a police officer 
who must respond quickly to potentially dangerous situations.

241. 392 U.S. at 30.
242. 407 U.S. at 147.
243. Id. at 149-50 (Douglas, J., with Marshall, J., dissenting).
244. 392 U.S. at 33 (Harlan, J., concurring).
245. It is difficult to tell from the majority opinion whether the officer was investigating the narcotics, 

the gun, or both. The initial arrest related to the gun even though the Court did not explain why a gun 
should have led to arrest in Connecticut.

246. Justice Brennan addressed this concern most directly. 407 U.S. at 153 (Brennan, J., dissenting).
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basis for police action under Terry should be limited to the officer’s personal 
observations or well authenticated information relating to a crime that 
requires immediate police investigation.247

Although it might appear in light of Adams that the Terry requirement of 
reasonable suspicion based on “specific and articulable facts” has been 
diluted, the Court subsequently has applied the Terry standard more strictly 
in United States v. Brignoni-Ponce.24* In that case the Court held that roving 
border patrol officers may stop vehicles and question passengers only when 
the officers are aware of specific articulable facts that reasonably warrant the 
suspicion that a car contains illegal aliens.249 The stop in Brignoni, based 
solely on the occupants’ Mexican ancestry, was unlawful because it did not 
satisfy the Terry test of reasonable suspicion.250 The Court also has refused to 
extend Terry to permit automatic frisks when police execute search war
rants,251 and it has plainly indicated that Terry does not permit prolonged 
detention for purposes of interrogation.252 Thus, the Court has refused to 
expand Terry beyond its rationale.253

Recently, in United States v. Mendenhall,254 two members of the Court 
attempted to delineate what constitutes a “stop” requiring fourth amendment 
protection.255 In Mendenhall, federal narcotics agents approached a suspect in 
an airport and asked to see her identification and ticket.256 One agent 
identified himself as a narcotics agent and asked the suspect to accompany 
him to an office in the airport.257 In a portion of the opinion for the Court not 
joined by the other three members of the majority, Justices Stewart and 
Rehnquist unpersuasively argued that the agents had made no stop or

247. 407 U.S. at 151 (Marshall, J., with Douglas, J., dissenting); id. at 153 (Brennan, J., dissenting). The 
dissenting justices referred to Judge Friendly’s opinion below that had invalidated the search:

[Terry] was meant for the serious cases of imminent danger or of harm recently perpetrated to 
persons or property, not the conventional ones of possessory offenses. If it is to be extended to 
the latter at all, this should be only where observation by the officer himself or well 
authenticated information shows “that criminal activity may be afoot.”

Williams v. Adams, 436 F.2d 30, 39 (2d Cir. 1970), rev'd, 407 U.S. 143 (1972).
248. 422 U.S. 873 (1975). The Burger Court has held that the Terry standard was not satisfied in other 

cases as well. See Reid v. Georgia, 100 S. Ct. 2752, 2754 (1980) (no reasonable suspicion to support stop 
outside airport by DEA agents); Brown v. Texas, 443 U.S. 47, 51 -52 (1979) (no objective basis for suspicion 
justifying stop when officer observes “suspicious looking” man walking away from another person in alley 
known for high incidence of drug traffic); Delaware v. Prouse, 440 U.S. 648, 663 (1979) (reasonable and 
articulable suspicion of illegal activity required to stop automobile for spot registration check).

249. 422 U.S. at 881, 884.
250. Id. at 885-86.
251. Ybarra v. Illinois, 444 U.S. 200, 212 (1979).
252. Dunaway v. New York, 442 U.S. 200, 212 (1979). The Court also has refused to permit states to 

punish people for refusing to give names and addresses following a stop not justified under Terry. Brown v. 
Texas, 443 U.S. 47, 52 (1979).

253. In Pennsylvania v.Mimms,434 U.S. 106 (1977), the Court allowed an officer to order a person who 
was validly stopped for a traffic offense to stand outside the car where he could be seen. No frisk occurred 
until Terry cause developed. Id. at 112.

254. 100 S. Ct. 1870 (1980).
255. Id. at 1873-74 (Stewart, J., with Rehnquist, J.).
256. See id. at 1885-87 (White, J., with Brennan, Marshall & Stevens, JJ., dissenting) (discussing 

opinions of other members of Court)
257. Id. at 1873-74 (Stewart, J., with Rehnquist, J.).
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seizure.258 Although these two justices employed a legal standard consistent 
with that of the Warren Court—that is, whether a reasonable person under 
the circumstances would believe that she is not free to leave259 —their factual 
conclusion that no stop occurred is questionable. It is difficult to believe that a 
person in suspect Mendenhall’s situation would not believe that her freedom 
to leave had been restricted.260 Mendenhall, together with Adams, indicates 
that even though the Burger Court is doctrinally in step with the Warren 
Court’s stop and frisk decisions, the Burger Court, or some of its members, 
may also be inclined to apply the doctrine in specific cases to promote flexible 
police responses to differing sorts of encounters with citizens, even if this 
means stretching Terry to some extent.

258. Id. at 1877. Three of the justices assumed that a stop and seizure of the defendant had occurred 
because the issue was not raised in the court below. Id. at 1880-83 (Powell, J., with Burger, C.J. & 
Blackmun, J., concurring in part and concurring in judgment). See also Reid v. Georgia, 100 S. Ct. 2752 
(1980) (Court assumes that airport encounter constitutes stop).

259. Id. at 1877 (Stewart, J., with Rehnquist, J.). The Warren Court said that a person is “seized” 
within the meaning of the fourth amendment when an officer restrains his freedom to walk away. Terry v. 
Ohio, 392 U.S. 1, 19 n.16 (1968).

260. The desire to affirm the conviction of an obviously guilty person may cause the Court to ignore the 
future problems it creates when it “cheats” a bit to save a conviction. Usually, the Supreme Court does not 
expend its scarce resources on factual questions like those presented in Mendenhall, especially those not 
raised below. Such actions not only raise questions about the Court’s willingness to bend doctrines to 
achieve desired results in particular cases, but also result in more line-drawing that makes law enforcement 
more difficult in the long run.

261. 412 U.S. 218 (1973).
262. Id. at 248-49.
263. Id.
264. Id. at 235-43.
265. See ALI Model Code Of Pre-Arraignment Procedure 536-37, Commentary to § 240.2 

(1979). The Commentary to the Model Code refers to the Schneckloth decision as “retrograde” because it 
undercuts the requirement of understanding and intentional consent previously established for searches in 
Johnson v. United States, 333 U.S. 10, 13 (1948). The Commentary criticizes the Schneckloth opinion for 
treating waivers of fourth amendment rights differently from waivers of fifth and sixth amendment rights. 
Id. at 534. In two respects the argument for warnings before consent searches is stronger than the argument 
for warnings prior to interrogation. First, in the interrogation context a search warrant is not an available 
option; second, unlike the interrogation situation in which police are reluctant to interrupt a spontaneous 
exchange with a citizen, in the search context advising a suspect of the right not to consent is unlikely to 
disrupt any ongoing exchange.

266. Little in the background or philosophy of the fourth amendment suggests that it was intended to 

Consent Searches. Consent searches constitute a second category of
searches that fall outside the warrant requirement. In Schneckloth v. 
Biistamonte,26' the Burger Court held that knowledge of the right to refuse 
consent is not a prerequisite to a waiver of fourth amendment rights as long as 
a suspect is not in police custody.262 The Court stated that the totality of the 
circumstances, rather than the isolated factor of whether or not the defendant 
knew or was informed of the right to refuse, is the proper test for 
voluntariness of consent.263 The Court reasoned that warnings would not be 
practicable at the pre-arrest stage and that waivers of fourth amendment 
rights are different from waivers of fifth and sixth amendment rights.264 
Although this rationale is open to criticism,265 it is not unreasonable to 
interpret the fourth amendment to allow police officers to encourage people to 
assist them in their investigative duties.266 The Warren Court sought to 
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control custodial interrogation, not all questioning. The Court has not 
required warnings of a right to walk away in non-custody situations. If police 
can probe a person for communicative evidence without providing warnings, 
it is not much of a step to permit the police to ask a person to show them, as 
well as tell them, things—both without warnings. Of course, warnings could 
be required whenever government officials confront individuals, but neither 
the Warren Court nor the Burger Court has read the fourth and fifth 
amendments as requiring the government to discourage cooperation with law 
enforcement efforts. Once police have taken a suspect into custody, however, 
courts must be particularly alert to the potential for coercive influence on the 
suspect.267 In the hands of the police, the suspect is denied much freedom,and 
there is reason to be concerned about the pressures that are exerted upon him. 
This concern justifies a warning requirement, for the suspect must understand 
which liberty interests are denied by custody and which remain intact.

discourage people from cooperating with the government. Cf. Miranda v. Arizona, 384 U.S. 436, 481 
(1966) (officers must advise suspect of right to remain silent prior to custodial interrogation only). Rather, 
the amendment was designed to prevent the government from intruding upon its people without 
permission.

267. In a custodial situation, the government's control over the individual might lead him to conclude 
that he cannot refuse to consent to the search or that his situation might become worse if he does not 
consent. In United States v. Watson, 423 U.S. 411 (1976), the Burger Court’s first analysis of consent to 
search in a custodial situation, the Court did not give sufficient weight to the coercive atmosphere 
surrounding the suspect’s consent. In Watson, an arrestee consented to the search of his automobile after 
officers, who had taken him to a public street, had informed him that evidence found in the search could be 
used against him. Id. at 413. The Court concluded that in the absence of evidence of coercion, when police 
had given the suspect Miranda warnings and told him of the possible implications of the search, the 
suspect's consent was valid. Id. at 424-25 n. 14. As the dissent in Watson argued, however, when the suspect 
is in the “inherently coercive” custodial posture, the government should be required to show that a citizen 
who consents to a search does so with knowledge that he is not obliged to consent. Id. at 457-58 (Marshall, 
J., with Brennan, J., dissenting). United States v. Mendenhall, 100 S. Ct. 1870 (1980), is almost as 
disappointing in its analysis of consent as Watson.

268. See Israel, supra note 2, at 1398 (since Warren Court presumably would have imposed heavier 
burden on prosecution as urged by Justices Marshall and Brennan in dissent, it would have required 
showing that suspect knew of right to refuse consent).

269. The Warren Court’s requirement of Miranda warnings in connection with the waiver of fifth and 
sixth amendment rights in the custodial setting provides an analogue for this argument.

270. 394 U.S. 731 (1969).
271. Compare Frazier v. Cupp, 394 U.S. 731, 740 (1969) (suspect’s fourth amendment rights not 

violated when joint user of duffel bag consents to police search of compartment of bag used by suspect; 
suspect "assumed risk” of third party’s consent by permitting joint use) with Miranda v. Arizona, 384 U.S. 
436, 478-79 (1966) (suspect subjected to custodial interrogation cannot waive fifth amendment rights 
without first being informed of right to silence and right to counsel) and Massiah v. United States, 377 U.S. 
201, 206-07 (1964) (suspect’s fifth and sixth amendment rights violated when, after indictment, 
codefendant cooperating with government elicits incriminating information in absence of suspect’s retained 
counsel).

Although one commentator has suggested that the Warren Court would 
have required warnings of the right to refuse a search,268 an equally plausible 
view is that the Warren Court would have required such warnings only for 
suspects in custody.269 270 Moreover, the Warren Court’s treatment of third party 
consent searches in Frazier v. Cupp210 suggests that the Court was not always 
as careful in handling the consent issue in the fourth amendment area as it 
was in the fifth and sixth amendment areas.271
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Surveillance and the Reasonable Expectation of Privacy. Government
surveillance or other information-gathering techniques that do not invade an 
area in which a citizen retains a reasonable expectation of privacy are a third 
exception to the warrant requirement. In Katz v. United States,212 in which 
police overheard a conversation by attaching an electronic recording device to 
the outside of a public telephone booth, the Warren Court held that the police 
surveillance violated the suspect’s fourth amendment rights.272 273 Katz was one 
of the important decisions of the Warren era because it determined that 
electronic surveillance requires the same judicial control as traditional 
physical searches.274 275 276

272. 389 U.S. 347 (1967).
273. Id. at 353.
274. Id.
275. See. e.g.. Smith v. Maryland, 442 U.S. 735 (1979) (no expectation of privacy in numbers dialed on 

telephone); United States v. Miller, 425 U.S. 435, 444 (1976) (has no protectible fourth amendment interest 
in bank records maintained pursuant to Bank Secrecy Act of 1970); California Bankers Ass’n v. Schultz, 
416 U.S. 21, 54 (1974) (mere maintenance of bank depositor’s records “invadefs] no fourth amendment 
rights of any depositor”); United States v. White, 401 U.S 745, 752 (1971) (Katz distinguishable from case 
in which government informant with concealed radio transmits conversation between self and suspect). In 
some cases the Court has not even recognized the possible importance of Katz. See Air Pollution Variance 
Bd. v. Western Alfalfa Corp., 416 U.S. 861, 864-65 (1974) (EPA inspector who observes health violation 
from open fields surrounding suspect’s business premises infringes no fourth amendment rights).

276. 401 U.S. 745 (1971).
277. Id. at 751. The Court’s conclusion in White is in harmony with its prior holding in On Lee v. 

United States, 343 U.S. 747 (1952), in which the Court distinguished cases of ‘‘indiscretion’’ and misplaced 
confidence from eavesdropping. Id at 753-54.

278. 373 U.S. 427 (1963); accord. Hoffa v. United States, 385 U.S. 293, 302 (1966) (no reasonable 
expectation of privacy surrounding conversation between suspect and his colleague-turned-informant); 
Lewis v. United States, 385 U.S. 206, 212 (1966) (no fourth amendment violation when undercover 
government agent purchases narcotics in suspect’s home).

279. 12 U.S.C. §§ 1730 d, 1829 b, 1951-59; 31 U.S.C. §§ 1051-1062, 1081-1083, 1101-1105, 1121-22. 
Title I of the Bank Secrecy Act requires financial institutions to maintain records of customers’ identities 
and their financial transactions. Title II requires reports to the government of certain foreign and domestic 
transactions.

280. 425 U.S. 435 (1976).
281. Id. at 440, 444. In Miller, the Court distinguished the government action in obtaining the 

defendant’s bank records from the action condemned by the Warren Court in Katz. Id. at 442. Because the 
bank records at issue were maintained pursuant to the Bank Secrecy Act, the Court concluded that the 
defendant knowingly deposited his money with the bank and therefore retained no reasonable expectation 

The Burger Court has continued to recognize the validity of the Katz 
doctrine, but it has upheld government action arguably similar to that 
condemned by the Court in Katz.215 In United States v. White,™ for example, 
the Court held that a government informant wearing a concealed radio 
transmitter did not violate a suspect’s fourth amendment rights when he went 
to the suspect’s home and engaged him in conversation.277 The Warren Court 
might not have decided the case differently because, prior to Katz, that Court 
had approved the use of a concealed wire recorder by an IRS agent in Lopez v. 
United States.278 It is also unclear whether the Warren Court would have 
responded differently than the Burger Court did to the Bank Secrecy Act of 
1970.279 In United States v. Miller,280 the Burger Court held that a suspect 
convicted of running an illegal still had no protectible fourth amendment 
interest in bank deposit slips and other bank records subpoenaed by the 
government.281 Because the Warren Court recognized rules that limited 
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standing in fourth amendment cases282 and held that the privilege against self
incrimination is personal,283 it might not have been troubled by the record
keeping requirements imposed by the Bank Secrecy Act or by the use of third 
party subpoenas in bank cases. The case that is least consistent with Katz is 
Smith v. Maryland,284 which holds that pen registers do not invade reasonable 
expectations of privacy. Apparently, a person who steps into a phone booth or 
dials a private phone does not reasonably expect that the number called, as 
opposed to the contents of the call, will remain private. Because the Warren 
Court recognized forms of associational privacy, that Court would have been 
unlikely to have reached such a result.285

of privacy in the bank’s records of his transactions. Id. The Court invoked the risk analysis previously used 
by the Warren Court. See Hoffa v. United States, 385 U.S. 293, 302-03 (1966) (fourth amendment does not 
protect citizen from misplaced belief that person to whom he voluntarily confides will not betray him; risk 
of being overheard or betrayed assumed whenever one speaks). Previously, in California Bankers Ass’n v. 
Shultz, 416 U.S. 21 (1974), the Burger Court concluded that the Bank Secrecy Act’s recordkeeping and 
reporting requirements do not authorize unconstitutional seizures of a suspect’s property because access to 
the bank’s records remains subject to legal process. Id. at 53.

282. See Aiderman v. United States, 394 U.S. 165, 171-72 (1969) (fourth amendment standing limited 
to those whose rights violated by search); Mancusi v. De Forte, 392 U.S. 364, 391-92 (1968) (reaffirming 
“possessory interest” or legitimate presence on premises as basis for fourth amendment standing).

283. See McPhaul v. United States, 364 U.S. 372, 380 (1960) (“personal privilege against self
incrimination” does not excuse executive of organization from producing records in “representative” 
capacity).

284. 442 U.S. 735 (1979).
285. See NAACP v. Alabama, 357 U.S. 449, 459 (1958) (organization has right to protect membership 

lists from disclosure); note 287 infra (discussing Smith v. Maryland).
286. See Omnibus Crime Control and Safe Streets Act of 1968, tit. Ill, 18 U.S.C. §§ 2510-20 (1976) 

(requiring court order and subsequent judicial control and supervision to undertake electronic surveillance; 
remedies for violations include suppression, contempt penalties, and civil damages).

287. One provision of the statute, 18 U.S.C. § 2510(2) (1976), illustrates the ample role left for the 
Court in giving content to the reasonable expectation of privacy concept. Section 2510(2) defines “oral 
communication” for purposes of the Act to include “any oral communication uttered by a person 
exhibiting an expectation that such communication is not subject to interception under circumstances 
justifying that expectation." Id. § 2510(2) (1976). The Court has forcefully applied some provisions of the 
wiretap statute. See United States v. Giordano, 416 U.S. 505, 523 (1974) (wiretap conducted pursuant to § 
2516(1) unlawful when authorized by executive assistant attorney general rather than by Attorney 
General, as required by statute; evidence obtained by unauthorized wiretap suppressed). In other areas, 
however, the Court has undercut the statutory requirements of the Act. In Scott v. United States, 436 U.S. 
128 (1978), for example, the Court held that § 2518(5), which provides that wiretaps authorized under the 
Act be conducted in a manner that minimizes the interception of conversations not subject to the Act, 
requires no subjective analysis of an officer’s good faith efforts to minimize unwarranted interception. Id. at 
138-39. Further, in United States v. New York Tel. Co., 434 U.S. 159 (1977), the Court held that the 
wiretap statute does not govern the use of pen registers. Id. at 165-67. The Court concluded that pen 
registers—devices that record telephone numbers rather than conversations—do not “intercept” the 
“contents” of communications as those terms are defined in the statute. In Smith v. Maryland, 442 U.S. 
735 (1979), the Court held that a person has no reasonable expectation of privacy in the numbers dialed on 

Reasonable expectations of privacy are those that a court is willing to 
uphold. In an age when electronic technology has increased the potential for 
abuse of privacy rights, it is important that the Supreme Court provide better 
direction about which expectations of privacy are to be protected and what 
criteria are significant in identifying protectible privacy interests. Congress 
has provided some guidance for the Court in its wiretap statute,286 but that 
legislation still leaves the Court with a substantial role in defining the extent 
of a citizen’s reasonable expectation of privacy.287
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D remedies for constitutional violations

The Exclusionary Rule. Constitutional rights require remedies for their
violation that make the rights meaningful. The decisions of both the Burger 
and Warren Courts are in agreement on this basic point,288 but divining 
remedies that are appropriate in particular circumstances is no simple task.289 
Some commentators290 as well as Supreme Court justices argue that the 
exclusionary rule is a personal right flowing from the fourth amendment,291 
but the amendment does not expressly require particular remedies for 
violations.

telephone. These holdings of the Burger Court might well differ from the course that the Warren Court 
would have taken. Because pen register records reflect the persons to whom one has spoken, and the 
individual may consider this information as private as the conversations themselves, the Warren Court 
probably would have required that a warrant be obtained for the use of pen registers and it might have 
construed the statute to cover pen registers in order to assure that an appropriate warrant procedure 
existed.

288. See Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388, 392 
(1971) (when federally protected rights invaded, Court will adjust remedies “to grant necessary relief'); 
Jones v. United States, 362 U.S. 257, 264 (1960) (exclusionary rule an important social policy, not “a 
narrow, finicky procedural requirement”).

289. Compare Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388, 
389 (1971) (infringement of fourth amendment rights by federal agent gives rise to cause of action for 
damages) with id. at 411-12 (Burger, C.J., dissenting) (creating remedy not provided for by Constitution 
violates separation of powers; Congress appropriate branch to divine remedies).

290. See Schrock & Welsh, Up From Calandra: The Exclusionary Rule as a Constitutional Require
ment, 59 Minn. L. Rev. 251, 272 (1974) (arguing exclusionary rule personal constitutional right).

291. See United States v. Calandra, 414 U.S. 338, 360-61 (1974) (Brennan, J., with Douglas & Marshall, 
JJ., dissenting) (exclusionary rule “needed to make the Fourth Amendment something real”; rule 
developed not only for deterrent effect but also as essential part of fourth and fourteenth amendments).

292. 232 U.S. 383 (1914).
293. See Geltner, The Proper Disposition of Seized Papers and Effects, 1979 Wash. U. L.Q. 833, 855-56 

(victim of unlawful search or seizure of contraband has no valid claim to return of property because state’s 
police power to ultimate possession overrides right of possessor). Fed. R. Crim P. 41(e) provides a method 
for obtaining the return of legally held property.

294. See Terry v. Ohio, 392 U.S. 1, 14 (1968) (exclusionary rule “powerless” to deter invasions of 
constitutionally guaranteed rights when police have no intent to prosecute).

Since its recognition in Weeks v. United States,292 the exclusionary rule has 
been the primary vehicle by which the Supreme Court has redressed fourth 
amendment violations. The rule, however, was not intended to serve and has 
not served as a complete remedy for all police conduct that violates the fourth 
amendment. Consider the case of illegally seized contraband— drugs seized 
in a raid conducted without a warrant or probable cause, for example. Those 
justices who have supported the exclusionary rule have not required that the 
illicit heroin or other contraband be returned.293 If, however, the Constitution 
proscribes any government advantage from unconstitutional action and 
requires that persons aggrieved by unconstitutional action be made whole, the 
return of the contraband would appear to be a necessary and appropriate 
remedy. In fact, the Court in this area as in others, has sought to find 
meaningful, not perfect, remedies for violations of the Constitution. More
over, the Court understands that the exclusionary rule cannot, and is not 
intended to, deter unconstitutional police activity when the police are not 
acting to gather evidence for use in subsequent litigation.294 If, for example, 
the police make a show of force to calm a troubled neighborhood and conduct 
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illegal investigative detentions in the process, they are likely to be uncon
cerned with whether weapons or contraband seized may be used as evidence. 
In such a situation, police conduct that violates the fourth amendment will 
not be deterred by possible application of the exclusionary rule.

The exclusionary rule is significant, however, in the great number of cases 
in which police gather evidence in order to obtain convictions. In these 
instances, the exclusion of evidence is both necessary and appropriate to make 
the protections of the fourth amendment meaningful.295 The application of 
the exclusionary rule is determined by a court’s view of the rule’s underlying 
rationale. One view of the exclusionary rule is based on the belief that 
unconstitutionally obtained evidence must be excluded to protect the integrity 
of the courts.296 This view, however, leads to an overapplication of the 
exclusionary rule because it assumes that integrity is compromised even when 
unconstitutional action occurs without fault on the part of the executive 
officials. Nothing in the language of the fourth amendment suggests that all 
mistakes regardless of their nature require exactly the same remedies. 
Remedies must be tailored to protect rights and with some recognition on the 
part of the court that some remedies can be more costly than they should be if 
not carefully designed. To protect their integrity the courts must fashion a 
rule that protects the integrity of the fourth amendment. As long as courts 
fashion a rule that is designed to remove the usual incentives for improper 
police activity, the courts are doing all that the Constitution demands of 
them.

295. See Weeks v. United States, 232 U.S. 383, 398 (1914) (announcing exclusionary rule for federal 
courts).

296. See United States v. Calandra, 414 U.S. 338, 357 (1974) (Brennan, J., with Douglas & Marshall, 
JJ., dissenting) (primary purpose of exclusionary rule to preserve judicial integrity, not deter police 
misconduct); Elkins v. United States, 364 U.S. 206, 222-23 (1960) (imperative of judicial integrity 
important consideration in rejecting doctrine that would admit in federal criminal trial evidence illegally 
seized by state agents). But see Stone v. Powell, 428 U.S. 465, 484-85 (1976) (concern for judicial integrity 
of only limited force as justification for exclusionary rule). Justice Brennan’s dissenting opinion in 
Calandra stated that the primary rationale for the exclusionary rule was not its deterrent effect but rather 
“the twin goals of enabling the judiciary to avoid the taint of partnership in official lawlessness and of 
assuring the people [that] the government would not profit from its lawless behavior, thus minimizing the 
risk of seriously undermining popular trust in government." 414 U.S. at 357 (Brennan, J., with Douglas & 
Marshall, JJ., dissenting).

297. See Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388, 422-23 
(1971) (Burger, C.J., dissenting) (suggesting Congress develop administrative or quasi-judicial remedies to 
afford compensation and restitution for fourth amendment violations as alternative to exclusionary rule).

298. See California v. Minjares, 443 U.S. 916, 926 (1979) (Rehnquist, J., with Burger, C.J., dissenting 
from denial of stay) (juries capable of awarding damages for violation of constitutional rights).

The exclusionary rule should be addressed to removing from law enforce
ment officers the expected benefits of constitutional violations. Other sug
gested remedies for police misconduct, such as a tort remedy that would 
compensate a defendant for invasion of privacy,297 fail to remove the gains 
that law officials derive from using the evidence against the suspect. It would 
be possible to fashion a tort remedy that compensates a defendant not only for 
the invasion of privacy but also for damages stemming from the use of the 
evidence by the prosecutor.298 If such a comprehensive tort remedy were 
adopted, many cases in which law enforcement might be held liable for the 
full costs of illegal behavior probably would not proceed to trial. In the 
absence of such a comprehensive tort remedy, the exclusionary rule, although 
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not explicitly dictated by the Constitution, is the only reasonable method to 
ensure that defendants at criminal trials are fully protected against police 
misconduct by the provisions of the fourth amendment.299

Limitations on the Exclusionary Rule. One reason that the Burger
Court has not relied on United States v. Katzi0° to invalidate evidence 
gathering is the Court’s increasing dissatisfaction with the exclusionary 
rule.301 This judicial reluctance extends beyond Katz issues and has led to the 
development of a growing number of judicially prescribed limitations on the 
rule. These limitations, in turn, have led to increasing criticism of the Court, 
both by constitutional scholars who feel the limitations have eroded the 
effectiveness of the exclusionary rule and by law enforcement officials who 
complain of the Court’s inconsistent applications of the rule.302

Both the Warren and Burger Courts have recognized limitations on the 
exclusionary rule. The Courts have limited standing to raise a claim under the 
rule to those persons whose rights have been violated.303 Both Courts also 
have recognized that at some point the taint from fruits of illegal police

299. Some opponents of the exclusionary rule have noted the absence of the rule in other countries to 
support their position. See California v. Minjares, 443 U.S. 916, 919 (1979) (Rehnquist, J., with Burger, 
C.J., dissenting from denial of stay) (United States only nation in which the most relevant and competent 
evidence excluded because of manner in which obtained). Designing a particular criminal procedure rule 
based on a comparison of the way nations enforce their laws is unsound. See Langbein & Weinreb, 
Continental Criminal Procedure: “Myth" and Reality 87 Yale L. J. 1549, 1549 (1978) (expressing 
skepticism toward adoption of criminal procedure practices in United States based on European models). 
That other nations have not adopted the exclusionary rule is of no significance. The rule is necessary in the 
United States because of the unique protection afforded by the fourth amendment.

300. 389 U.S. 347 (1967).
301. The Burger Court’s dissatisfaction with the exclusionary rule has focused on the issue of the 

remedy, not on the soundness of the Warren Court's decision in Mapp v. Ohio, 367 U.S. 643, 655 (1961), 
extending the rule to apply to the states. The Warren Court applied several constitutional protections to the 
states through the fourteenth amendment. See. e.g., Benton v. Maryland, 395 U.S. 784, 796 (1969) 
(applying fifth amendment’s double jeopardy provision to states); Duncan v. Louisiana, 391 U.S. 145, 149 
(1968) (applying sixth amendment’s right to jury trial to states); Pointer v. Texas, 380 U.S. 400, 403 (1965) 
(applying sixth amendment’s right to confront witnesses to states); Malloy v. Hogan, 378 U.S. 1, 6 (1964) 
(applying fifth amendment’s privilege against self-incrimination to states); Gideon v. Wainwright, 372 
U.S. 335, 342 (1963) (applying sixth amendment's right to counsel to states). The Burger Court has 
accepted these Warren Court decisions and generally has required the states to conform to federal 
constitutional rules of criminal procedure. This acceptance probably is premised on a recognition that a 
uniform body of law rather than a generalized due process approach lends clearer guidance to law 
enforcement officers. Such an approach also makes it easier for federal and state officials to cooperate 
because they are governed by the same set of rules.

If the Court’s decisions provided clearer guidance to police, fewer supression issues would arise, and the 
Court probably would not be concerned about the exclusionary rule. Unfortunately, the Court itself has 
produced confusion about the scope of the right and then has blamed its ensuing problems on the remedy it 
has chosen to protect the right.

302. See Burkoff, The Court that Devoured the Fourth Amendment: The Triumph of an Inconsistent 
Exclusionary Doctrine, 58 Or. L. Rev. 151, 168 (1979) (narrow standing doctrine impairs potential 
deterrent effect of exclusionary rule); Hyman, In Pursuit of a More Workable Exclusionary Rule: A Police 
Officer’s Perspective, 10 Pac. L.J. 33, 34 (1978) (Court’s exclusionary rule imposes capricious and quixotic 
restraints on enforcement of criminal law).

303. See Brown v. United States, 411 U.S. 223, 229 (1973) (defendants have no standing when not on 
premises at time of search, alleged no proprietary or possessory interest, not charged with possessory 
offense); Wong Sun v. United States, 371 U.S. 471, 492 (1963) (defendant lacked standing because his 
personal rights not violated by seizure of narcotics from another defendant at different location). 
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activity is so attenuated that suppression is not required.304 The Burger Court, 
however, has imposed additional limitations on the exclusionary rule. The 
Court has implied that illegally seized evidence that inevitably would have 
been discovered should be admissible.305 The Burger Court also has held that, 
subject to some limitations, illegally seized evidence may be used in proceed
ings other than criminal trials.306 In addition, the Court held this term that a 
defendant who testifies can be impeached on the basis of illegally seized 
evidence that has been suppressed.307

These limitations are justifiable if properly applied. The standing require
ment, for instance, would eliminate the incentive for unconstitutional activity 
if it were applied to make clear to the police that they cannot use evidence 
illegally seized from those against whom they expect to use it. An exclusiona
ry rule focusing on targets of searches or suspects, or on people reasonably 
thought to be involved with targets or suspects, would directly address this 
end.308 Unfortunately, both the Warren and Burger Courts adopted an 
exclusionary rule that emphasizes property interests, not police expecta
tions.309 Although the Burger Court has applied a more limited definition of 
standing than the Warren Court,310 its decisions logically follow from the 
precedents of the Warren years.311 The trend in standing decisions reflects the

304. See Rawlings v. Kentucky, 100 S. Ct. 2556, 2562-64 (1980) (statements made following improper 
detention admissible when atmosphere congenial and warnings given): United States v. Crews, 100 S. Ct. 
1244, 1249-50 (1980) (in-court identification admissible because based upon independent recollection 
untainted by intervening identifications obtained during respondent's illegal detention); Wong Sun v. 
United States, 371 U.S. 471, 491 (1963) (voluntary statement made several days after illegal arrest 
admissible because connection between arrest and statement “so attentuated as to dissipate the taint”).

305. See Brewer v. Williams, 430 U.S. 387, 406 n. 12 (1977). In Brewer, the Court stated: "While neither 
Williams’ statements nor any testimony describing his having led the police to the body can constitu
tionally be admitted into evidence, evidence of where the body was found and of its condition might be 
admissible on the theory that the body would have been discovered in any event. . . .” Id. See also United 
States v. Ceccolini, 435 U.S. 268, 276-78 (1978) (more direct link to illegality required to exclude live 
witness testimony because witness’ independent act of free will in deciding to testify often purges taint; 
degree of witness’ cooperation factor in balancing test to determine likelihood of inevitable contact by 
police).

306. See United States v. Janis, 428 U.S. 433, 453-54 (1976) (incremental deterrent effect of excluding 
tainted evidence in civil tax refund suit outweighed by societal costs); United States v. Calandra, 414 U.S. 
338, 351-52 (1974) (incremental deterrent effect of extending exclusionary rule to grand jury proceedings 
outweighed by resulting weakening of grand jury’s function).

307. See United States v. Havens, 100 S. Ct. 1912, 1915 (1980) (evidence suppressed as fruit of unlawful 
search and seizure may be used to impeach defendant’s false trial testimony even when evidence does not 
squarely contradict defendant’s testimony on direct examination).

308. See Aiderman v. United States, 394 U.S. 165, 207-09 (1969) (Fortas, J., concurring in part and 
dissenting in part) (those against whom search directed should be included in those who have standing to 
object); ALI Model Code of Pre-Arraignment Procedure § 290.1(5) (1975) (standing granted to 
person against whom search and seizure was directed).

309. See Rakas v. Illinois, 439 U.S. 128, 142-43 (1978) (standing established by demonstrating 
reasonable expectation of privacy in premises); Jones v. United States, 362 U.S. 257, 261, 267 (1960) 
(standing established by demonstrating ownership or possession of property at time of seizure, proprietary 
or possessory interest in premises searched, legitimate presence on premises at time of search, or possessory 
crime). Jones has twice been narrowed by Burger Court decisions. See notes 310-11 infra.

310. Compare Rakas v. Illinois, 439 U.S. 128, 140-43 (1978) with Jones v. United States, 362 U.S. 257, 
261, 267 (1960). In Rakas the Court narrowed the holding of the Jones decision by ruling that an 
individual's legitimate presence on searched premises does not necessarily confer standing. 439 U.S. at 142- 
43.

311. See United States v. Salvucci, 100 S. Ct. 2547, 2549 (1980). In Salvucci, the Court overruled the 
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Burger Court’s increasing concern with the costs of exclusion* 312 This concern 
is reasonable, but the current rules leave police officers with an incentive to 
act in violation of the Constitution.313 The result is inconsistent with the 
rationale for the rule excluding unconstitutionally obtained evidence.

holding in Jones v. United States, 362 U.S. 257, 267 (1960), that a defendant charged with a possessory 
crime has automatic standing to contest the seizure of the illegal item. 100 S. Ct. at 2549. The Court based 
its decision on the Warren Court’s holding in Simmons v. United States, 390 U.S. 377 (1968), that the 
defendant’s testimonyon a motion to suppress cannot be admitted as evidence of guilt at trial. 100 S. Ct. at 
2551. Compare United States v. Payner, 100 S. Ct. 2439, 2444 (1980) (defendant lacked standing to 
suppress loan guarantee agreement illegally seized from bank officer because he had no legitimate 
expectation of privacy in documents) and Rakas v. Illinois, 439 U.S. 128, 148-49 (1978) (defendants lacked 
standing to challenge automobile search because passengers have no reasonable expectation of privacy in 
glove compartment and under car seat) with Mancusi v. DeForte, 392 U.S. 364, 368-70 (1968) (reasonable 
expectation of privacy exists in records shared with several coworkers) and Katz v. United States, 389 U.S. 
347, 351-53 (1967) (reasonable expectation of privacy exists in calls made from public telephone booth).

312. See Rakas v. Illinois, 439 U.S. 128, 136-37 (1978) (conferring standing to police targets would 
mean greater invocation of exclusionary rule at substantial cost).

313. See id. at 168 (White, J., dissenting) (“reasonable expectation of privacy" rule invites illegal search 
whenever automobile contains more than one occupant); Ingber, Procedure, Ceremony and Rhetoric: The 
Minimization of Ideological Conflict in Deviance Control, 56 B.U. L. Rev. 266, 304-05 (1976) (police often 
willing to violate fourth amendment rights of some defendants, thus risking suppression to gain evidence 
usable against those without constitutional protection); White & Greenspan, Standing to Object to Search 
and Seizure, 118 U. Pa. L. Rev. 333, 349, 365 (1970) (same).

314. See United States v. Janis, 428 U.S. 433, 453-54 (1976) (incremental deterrent effect of excluding 
tainted evidence in civil tax refund suit outweighed by societal costs); United States v. Calandra, 414 U.S. 
338, 351-52 (1974) (incremental deterrent effect of extending rule to grand jury proceedings outweighed by 
resulting weakening of grand jury’s function).

315. In holding the exclusionary rule inapplicable in a tax refund suit, the Burger Court failed to 
undertake the necessary analysis when it stated that “[t]he admission of evidence in a federal civil 
proceeding is simply not important enough to state criminal law enforcement officers to encourage them to 
violate Fourth Amendment rights. . . .” United States v. Janis, 428 U.S. 433, 459 n.35 (1976). In contrast, 
the Warren Court applied the exclusionary rule in a forfeiture hearing because of its close relationship to a 
criminal proceeding. One Plymouth Sedan v. Pennsylvania, 380 U.S. 693, 696-98(1965).

316. See Brewer v. Williams, 430 U.S. 387, 406 n. 12 (1977) (suggesting admissibility of illegally seized 
evidence that would have been discovered even absent police misconduct).

317. In Crews v. United States, 389 A.2d 277, 291-95 (D.C. Ct. App. 1978), rev'd, 445 U.S. 463 (1980), 
a well-reasoned majority opinion discussed the “essential inconsistency” between the inevitability doctrine 
and the exclusionary rule. The court reasoned that the inevitability doctrine “would encourage officials to 

The Burger Court’s limitations on the type of proceedings in which the 
exclusionary rule is applied illustrates a similar trend.314 The Court should 
not examine in the abstract whether exclusion would be a proper remedy in a 
given proceeding; rather, the Court should focus on the expectations of the 
government agents involved. In a civil case, for example, the relevant inquiry 
should be the kind of civil proceeding and its relationship to a criminal 
investigation.315 If the civil case is closely related to the criminal investigation, 
the government agents are more likely to expect to use the evidence in the 
civil proceeding. Similarly, because a grand jury proceeding is the initial step 
to a criminal prosecution, police expect to use evidence they have seized in 
obtaining an indictment. Thus, in grand jury proceedings and in certain civil 
proceedings, the case for exclusion is strong.

The doctrine of inevitable discovery presents perhaps the greatest potential 
for creating incentives for unconstitutional police conduct.316 If not applied 
carefully by the Burger Court, this limitation could swallow the exclusionary 
rule.317 Use of the inevitable discovery limitation should be confined strictly to 



196 The Georgetown Law Journal [Vol. 69:151

cases in which a magistrate concludes that evidence seized improperly would 
have been properly seized without unconstitutional action. If so confined, 
suppression of evidence would be limited in a context in which there is little 
police incentive to violate the fourth amendment. The case law at this point is 
insufficient to indicate whether the Burger Court will use this new limitation 
with the necessary caution.

The Exaggerated Costs of Exclusion. The opponents of the exclusiona
ry rule have advanced one final argument against its application: Officers who 
in good faith try to follow the Court’s rules and who do not intend to act 
improperly find that their actions are condemned by reviewing judges.318 This 
argument fails because it ignores the Court’s efforts to assure that reasonable 
actions of police officers are upheld. Probable cause is the kind of cause that a 
reasonably prudent person would act upon.319 Officers acting without war
rants know that under this standard a court will uphold their reasonable 
reactions under various circumstances.320

pursue an unlawful course, confident that after-the-fact recognition of the availability of a constitutional 
alternative would shield their wrongs.” Id. at 293.

318. See California v. Minjares, 443 U.S. 916, 918-19 (1979) (Rehnquist, J., with Burger, C.J., 
dissenting from denial of stay) (good faith error in judgment on part of officers allows criminal to go free 
because of constitutional technicality). The Fifth Circuit recently adopted a “good faith” exception to the 
exclusionary rule. See United States v. Williams, 622 F.2d 830, 840 (5th Cir. 1980) (en banc) (exclusionary 
rule not applied when officer acts in “good faith" and in reasonable belief that actions are authorized).

319. See Draper v. United States, 358 U.S. 307, 313 (1959) (probable cause involves practical 
considerations of everyday life, not legal technicalities) (citing Brinegar v. United States, 338 U.S. 160, 175 
(1949)).

320. See Draper v. United States, 358 U.S. 307, 313 (1959) (warrantless arrest and search upheld 
because agent had “reasonable grounds” to believe offense being committed).

321. See notes 132-138 supra and accompanying text (discussing Shadwick v. City of Tampa, 407 U.S. 
345 (1972), allowing lay court personnel to issue arrest warrants).

322. See Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 326-27 (1979) (failure of local magistrate to act in 
neutral and detached manner by issuing open-ended warrant and accompanying police during execution of 
warrant violated fourth amendment).

323. See United States v. Ventresca, 380 U.S. 102, 109 (1965) (reviewing courts accord broad discretion 
to magistrates’ decisions to issue warrant); United States v. Giacalone, 541 F.2d 508, 513 (6th Cir. 1976) 
(judgment of magistrate to issue warrant conclusive unless arbitrarily exercised).

324. See notes 200-201 supra and accompanying text (confusion resulting from differing fourth 
amendment treatment for cars and luggage stems from law enforcement official’s requests for more 
exceptions to warrant requirement).

Officers who seek magisterial scrutiny have the benefit of judicial guidance 
on fourth amendment issues. Unfortunately, this guidance is often inade
quate, in part because the Court has not made certain that magistrates are 
capable of screening police conduct.321 Furthermore, some magistrates be
come rubber stamps for the police. Although these magistrates believe that 
they are benefiting law enforcement, in reality they are abdicating their 
proper magisterial role and increasing the chances that a warrant will be 
found defective.322 Nonetheless, a magistrate who is careful will receive great 
deference from reviewing courts.323

Police officers who act in good faith and later find their evidence excluded 
are correct in pointing out the inconsistencies and complexities of Supreme 
Court decisions. Yet, these inconsistencies are the product of law enforcement 
requests for exceptions from the warrant requirement.324 The law is compli
cated in part because law enforcement officials have successfully exerted 
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pressure on the Court. If the doctrinal approach to the fourth amendment 
were improved, law enforcement officials might begin to respect the exclu
sionary rule and the exaggerated criticisms of its costs would be greatly 
reduced.325

325. The class of cases in which evidence is suppressed even though the officers cannot be faulted for 
the constitutionsal violation consists of those cases announcing new rules or overruling past decisions. See 
Katz v. United States, 389 U.S. 347, 353 (1967) (new test for eavesdropping); Chimel v. California, 395 
U.S. 752, 768 (1969) (overruling prior search incident to arrest law). The person who makes a change in the 
law has been given the benefit of the change to provide an incentive for litigation. Although exclusion of 
evidence in these cases is frustrating for police, a damage remedy would seem inappropriate. The 
exclusionary rule permits the law to move forward without imposing personal liability on police officers. 
Moreover, the tendency of the Court to make new decisions prospective effectively minimizes police 
disappointments. See Desist v. United States, 394 U.S. 244, 254 (1969) (Katz applies to surveillance taking 
place after date of decision).

326. I have not addressed Stone v. Powell, 428 U.S. 465 (1976), which limits the use of federal habeas 
corpus to attack state convictions on fourth amendment grounds. Id. at 494-95. Stone does not change the 
substantive protections of the amendment; rather, it reflects a concern about the appropriate use of 
collateral attack in a federal system. Id. at 491-94. This subject is beyond the scope of this article. For an 
excellent discussion of the subject, see Seidman, supra note 10 at 449-459.

E. THE THEME DEVELOPED

The preceding analysis of the search and seizure cases strongly supports 
the conclusion that the Warren Court operated within the framework of 
earlier cases in its search and seizure decisions. Further, these cases illustrate 
that the Burger Court generally has not made major departures from the 
Warren Court approach.326 Both Courts failed to maintain doctrinal consist
ency. Thus justices, commentators, and law enforcement officials became 
increasingly dissatisfied with fourth amendment law. Ironically, in succumb
ing to pressures from law enforcement officials to create exceptions to the 
warrant requirment, the Court has frustrated the good faith efforts of those 
same law enforcement officials by unnecessarily complicating the law. 
Moreover, limitations on the exclusionary rule that have little, if any, 
relationship to the rule’s primary purpose of deterrence have eroded fourth 
amendment protections. Doctrinal improvements, such as the least intrusive 
alternative approach to exceptions from the warrant requirement and the 
expectation analysis suggested for applying the exclusionary rule, would lead 
to greater consistency and improved doctrinal exposition in the Court’s 
decision-making. These improvements would, in turn, result in increased 
constitutional protection because both law enforcement officials and judges 
charged with implementing the Court’s mandates would be more effective in 
performing their duties.

III. Self-Incrimination and Confessions

Even though the fourth amendment prohibits unreasonable governmental 
intrusions, it also provides a constitutional framework within which police 
can search for and seize evidence. If the police comply with the amendment’s 
requirements, the government gains access to a substantial body of relevant 
evidence. In contrast, the fifth amendment privilege against self-incrimination 
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is a barrier to gathering evidence that confers no counter-balancing advantage 
upon the government. The privilege denies courts the use of evidence that 
may be highly reliable, unavailable elsewhere, and crucial to an accurate 
disposition of a case. Thus, courts are often reluctant to broaden the fifth 
amendment’s scope.

The Warren Court, however, protected individuals against a variety of 
governmental efforts to impose sanctions on the exercise of the privilege.327 
Breaking new ground by extending fifth amendment self-incrimination 
protections to state defendants,328 the Court identified the privilege against 
self- incrimination as a fundamental right, firmly rooted in Anglo- American 
judicial traditions.329 The Warren Court expanded the reach of the privilege 
against self-incrimination to include custodial interrogation and also con
strued the sixth amendment right to counsel to inhibit police interrogation 
once formal charges are brought against an accused. Decisions in these two 
areas were highly controversial. By requiring the police to give prescribed 
warnings before interrogating a suspect in custody, Miranda v. Arizona330 
produced this century’s most significant expansion of the privilege against 
self-incrimination.331 The other controversial Warren Court opinion, Massiah 
v. United States,332 although technically a sixth amendment holding, is 
actually a decision that also protects a suspect from self-incrimination.

327. See Uniformed Sanitation Men’s Ass’n v. Commissioner of Sanitation, 392 U.S. 280, 284 (1968) 
(city cannot dismiss employee for invoking fifth amendment); Gardner v. Broderick, 392 U.S. 273, 279 
(1968) (city cannot coerce employee to waive privilege against self-incrimination by threat to terminate 
employment); Garrity v. New Jersey, 385 U.S. 493, 497 (1967) (state statute requiring dismissal of police 
officer for failure to answer incriminating questions produced involuntary statement inadmissible in 
criminal proceeding).

328. See Malloy v. Hogan, 378 U.S. 1, 8 (1964) (full privileges of fifth amendment apply to state 
defendants through fourteenth amendment).

329. See id. at 7 (privilege against self-incrimination essential element of American accusatorial system 
of prosecution); L. Levy, Origins of the Fifth Amendment 432 (1968) (fifth amendment privilege 
central protection of Anglo-American criminal justice).

330. 384 U.S. 436, 444 (1966).
331. See C. McCormick, Law of Evidence § 125 (E. Cleary ed. 1972) (Miranda first judicial 

attempt to bring privilege within police interroagation context); G. White, The American Judicial 
Tradition 364 (1976) (Miranda extended privilege against self-incrimination by building judicially 
created procedural safeguards into police interrogation process); Kamisar, A Dissent from the Miranda 
Dissents: Some Comments on the New Fifth Amendment and the Old Voluntariness Test, 65 Mich. L. Rev. 
59, 66 (1966) (Miranda expands privilege by protecting suspect interrogated in police custody or deprived 
of freedom in any significant way).

332. 377 U.S. 201 (1964).
333. See Schmerber v. California, 384 U.S. 757, 761 (1966) (compelled withdrawal of blood not of 

testimonial or communicative nature, thus admissible in evidence); McPhaul v. United States, 364 U.S. 
372, 380 (1960) (privilege does not extend to organizational documents held in nonpersonal capacity).

334. Miranda and Massiah remain good law under the Burger Court. The Burger Court has also 
retained the Warren Court limitations on the scope of the privilege. See Fisher v. United States, 425 U.S. 

Although the Warren Court did expand the scope of protections against 
the elicitation of statements by law enforcement investigators, it also adhered 
to some past decisions that restricted the scope of the privilege. The Warren 
Court affirmed that the privilege covers only “testimonial communications” 
and only those made by individuals.333 Although Burger Court cases largely 
reaffirmed the work of the Warren Court,334 both Courts have ignored the 
relevance of the fourth amendment to police interrogations.
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A. EXTENDING THE PRIVILEGE TO THE STATIONHOUSE: 
MIRANDA v. ARIZONA

Perhaps no Warren Court decision generated as much public controversy 
and scholarly comment as Miranda.335 Prior to that decision, the privilege 
against self-incrimination did not extend to police interrogation because 
police questioning was thought to involve no “legal” compulsion.336 Suspects 
in police custody were protected from coerced statements or involuntary 
confessions by the due process clauses of the fifth and fourteenth amend
ments,337 but they could not claim that their self-incrimination privilege was 
violated as a result of police interrogation. Miranda, however, shifted the 
judicial focus away from a case-by-case examination of potentially coercive 
police practices to a prophylactic rule requiring that specific warnings be 
given suspects in police custody.338 In doing so, the Court adopted a per se 
rule requiring the police to give precise warnings before questioning suspects 
who have been arrested or who have been deprived of their freedom in a 
significant way.339 Interrogation without the required warnings or other 
procedural safeguards was held to violate the privilege against self-incrimina
tion.340

391, 414 (1976) (no privilege of taxpayer to refuse to produce records prepared by accountant); Bellis v. 
United States, 417 U.S. 85, 86, 101 (1974) (no privilege for three person law firm); United States v. 
Dionisio, 410 U.S. 1, 15 (1973) (no privilege to bar non-testimonial voiceprint exemplars); California v. 
Byers, 402 U.S. 424, 431-34 (1971) (plurality opinion) (leaving name and address at scene of accident non
testimonial).

335. See G. White, supra note 331, at 364-65 (Miranda engendered more public furor than any other 
Warren Court decision).

336. C. McCormick, supra note 331, at 125 (fifth amendment privilege thought traditionally to extend 
only to testimony compelled by legal entity such as court or legislature).

337. See, e.g.. Miranda v. Arizona, 384 U.S. 436, 506-07 (1966) (Harlan, J., dissenting) (more than 30 
previous opinions examined involuntary custodial statements in terms of due process analysis); Reck v. 
Pate, 367 U.S. 433, 441-42 (1961) (violation of due process when suspect subjected to incessant 
interrogation over eight-day period without adequate food, without counsel, and without assistance of 
family and friends); Spano v. New York, 360 U.S. 315, 323 (1959) (violation of due process when accused’s 
sympathy falsely aroused and will overborne by fatigue and pressure from police); Brown v. Mississippi, 
297 U.S. 278, 286-87 (1936) (violation of due process when confession obtained by physical violence).

338. See Miranda v. Arizona, 384 U.S. 436, 444 (1966) (statements made without procedural warnings 
not truly product of free choice and therefore inadmissible); Kamisar, supra note 331, at 62 (due process 
test produced only illusory safeguards).

339. Miranda v. Arizona, 384 U.S. 436, 444 (1966).
340. Id. at 478-79.
341. See id. at 444 (police must advise suspect of right to remain silent, that anything suspect says can 

be used as evidence, of right to counsel during interrogation, and of right to appointed counsel if suspect 
cannot afford one).

342. See id. at 457 (although statements voluntary in traditional sense because no physical or patent 
psychological coercion present, without procedural warnings they must be discarded).

343. See note 337 supra (citing cases holding use of coerced or involuntary confession against accused 
violates due process).

344. Miranda v. Arizona, 384 U.S. 436, 448 (1966) (modern interrogation inherently coercive unless 

Miranda stands as a landmark not only because it was a significant shift 
away from earlier decisions but also because it is one of the few cases that sets 
forth a specific standard that police must meet to satisfy a general constitu
tional provision.341 The Court’s decision meant that reliable confessions, 
permissible under prior law, were no longer admissible.342 Moreover, the 
coerced confession cases343 were merged rather suddenly with the Court’s new 
perception of self-incrimination law.344 In Miranda, the Court took a step 
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similar to that taken in Gideon v. Wainwright, 345 where the Court imposed on 
the states the defendant’s right to counsel in felony cases and abandoned a 
case-by-case approach applying a general due process analysis.346

preceded by procedural warnings).
345. 372 U.S. 335, 344 (1963) (sixth amendment right to counsel fundamental and essential to fair trial; 

states must provide counsel for indigent felony defendants under fourteenth amendment).
346. See, e.g., Gibbs v. Burke, 337 U.S. 773, 780 (1949) (due process violation when ignorance, youth, 

or other incapacity of defendant made state trial without counsel unfair); Bute v. Illinois, 333 U.S. 640, 682 
(1948) (no due process violation when proceedings conducted fairly and nature of state charge not beyond 
ability of average man to defend self without aid of counsel); Betts v. Brady, 316 U.S. 455, 473 (1942) (lack 
of counsel for indigent felony defendant in state case not per se violation of due process), overruled, Gideon 
v. Wainwright, 372 U.S. 335, 339 (1963).

347. The Court stated that "unless adequate protective devices are employed to dispel the compulsion 
inherent in custodial surroundings, no statement obtained from the defendant can truly be the product of 
his free choice.” Miranda v. Arizona, 384 U.S. 436, 458 (1966). Although the opinion does not say so 
explicitly, the Court’s decision probably was also based on a lack of confidence in the ability of lower courts 
adequately to detect coerced confessions using the due process analysis.

348. See id. at 467 (Constitution does not require particular solution to problem of inherent compulsion 
in interrogation process; procedural warnings must be given until other method shown to be as effective in 
apprising accused of rights).

349. Burt, Miranda And Title II: A Morganatic Marriage, 1969 S. Or. Rev. 81, 127-28 (Miranda invites 
Congress to revise judicially-created procedures protecting constitutional rights); cf. Cox, The Role Of 
Congress in Constitutional Determinations, 40 U. ClN. L. Rev. 199, 251 (1971) (Miranda rules not 
constitutional commands but judge-made regulations implementing constitutional provision); Monaghan, 
Foreword: Constitutional Common Law, 89 Harv. L. Rev. 1, 20-21 (1975) (Miranda example of 
constitutional common law whereby court fashions procedural rules inspired but not compelled by 
constitutional provision).

350. See Dunaway v. New York, 442 U.S. 200, 216 (1979) (custodial interrogation intrudes so severely 
on protected fourth amendment interests that probable cause requirement triggered); Katz v. United 
States, 389 U.S. 347, 357 (1967) (searches and seizures conducted without prior judicial approval per se 
unreasonable under fourth amendment, subject only to “a few specifically established . . . exceptions”).

351. See Dunaway v. New York, 442 U.S. 200, 212 (1979) (custodial interrogation resembles arrest and 

Because of its abrupt departure from precedent, Miranda is a troubling 
decision in many repects. In concluding that procedural safeguards were 
needed to protect the defendant in the custodial setting,347 the Court 
implicitly conceded its own inability and that of the lower courts to screen 
custodial confessions under a generalized due process standard. The Court 
seemed also independently desirous of assuring that suspects were aware of 
their rights during police interrogations. The constitutional basis of the 
decision was weakened, however, by the Court’s concession that the new 
procedural safeguards would no longer be required should the Congress or 
the Court find a more effective means of informing suspects of their rights.348

Commentators have suggested that the lack of a constitutional basis for 
Miranda permits the decision to be overridden by Congress.349 There is, 
nevertheless, reason to believe that the constitutional roots of Miranda run 
deeper than many people think. Both the Warren and Burger Courts 
interpreted the fourth amendment to impose judicial control over law 
enforcement searches and seizures through the warrant requirement.350 If the 
Warren Court had been more attentive to fourth amendment law and its 
relationship to the privilege against self-incrimination, Miranda might have 
been more persuasive.

The fourth amendment relates to custodial interrogation because a custodi
al interrogation constitutes a seizure of the person for fourth amendment 
purposes.351 The seizure must be pursuant to a warrant or in connection with 
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a warrantless intrusion upon liberty. If the seizure follows the issuance of a 
warrant, the police are acting at the direction of a magistrate. If the seizure is 
warrantless, the police are acting without prior judicial approval only because 
of special circumstances.352 The police, however, are required to seek 
subsequent judicial approval if they intend to hold a person in custody.353 
Thus, whether or not police have a warrant, they are subject to judicial 
control when they interrogate a suspect in custody because the fourth 
amendment, as interpreted by the Court, makes magisterial screening a 
fundamental protection against arbitrary police conduct.

must be reasonable under fourth amendment); cf Davis v. Mississippi, 394 U.S. 721, 726-27 (1969) (fourth 
amendment prevents wholesale intrusions upon personal security of citizens); Terry v. Ohio, 392 U.S. 1, 19 
(1968) (fourth amendment may still control although police fail to effectuate “technical arrest").

352. See United States v. Watson, 423 U.S. 411, 423-24 (1976) (police may make warrantless public 
arrest based on probable cause).

353. See Gerstein v. Pugh, 420 U.S. 103, 118-19 (1975) (magistrate must make probable cause 
determination following warrantless arrest); Mallory v. United States, 354 U.S. 449, 455-56 (1957) 
(pursuant to Fed. R. Crim. P. 5(a), arrested suspect must be arraigned “without unnecessary delay”); 
McNabb v. United States, 318 U.S. 332, 342 (1943) (under applicable federal statute agents required to 
bring defendant before magistrate prior to extensive questioning); Fed. R. Crim. P. 5(a) (upon arrest, 
officer shall take arrested person without unnecessary delay before nearest available commissioner); Y. 
Kamisar, Modern Criminal Procedure 589 (4th ed. 1974) (discussing state statute with same 
requirement as rule 5(a)). But see 18 U.S.C. § 3501(c) (1976) (confessions need not be suppressed solely 
because of delay in bringing a suspect before a magistrate).

354. Although the presumption of innocence may not prevent pretrial incarceration, historically 
pretrial incarceration has been used to assure that an accused person is present at trial or to protect the 
safety of the community. It is questionable whether pretrial custody solely for interrogation over the 
objection of the accused would be a permissible restraint on liberty. The fifth amendment privilege would 
suggest that it is inappropriate.

If a magistrate ordered a suspect to answer police questions, the command 
would constitute legal compulsion. Because the magistrate would be exercis
ing legal authority, the suspect could claim the privilege against self
incrimination. If the magistrate, instead of issuing a command, told a 
defendant that the police have a right to ask him questions and that he should 
answer, the defendant properly could refuse to do so and could invoke the 
privilege.354 When police act pursuant to a warrant and proceed to interrogate 
an arrested person, the interrogation will either be authorized by a magistrate 
or improper because officers are directed to bring arrestees before the court. If 
authorized, the police appear to be asserting legal authority, and the privilege 
should be recognized. If the interrogation is unauthorized, the police are 
violating the fourth amendment. Similarly, the police may act without a 
warrant only if faced with the exigency of personal mobility. Once the 
exigency disappears, a proper reading of the fourth amendment would be that 
any interrogation either is implicitly authorized or invalid. Either the fifth or 
the fourth amendment would provide protection in the same way as when a 
warrant is issued. Legal compulsion is inherent in custodial interrogations 
because suspects quite naturally associate the legal authority to seize and hold 
them with the authority to ask questions. Thus, suspects who know that they 
are compelled to remain in custody by legal authority and see that the police 
have the authority to ask questions naturally may assume that answers are 
required. Miranda provides instructions that explain to the accused that 
although police officers have legal authority to ask questions and to hold 
suspects, suspects may refuse to answer and cannot be penalized for their 
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refusal. Put simply, Miranda requires that a suspect be told what it means to 
be in custody. This can be viewed as a requirement that the seizure be 
reasonable as well as a protection against compelled testimony. Miranda, 
then, can also be read as an extension of the judiciary’s fourth amendment 
responsibilities to control the legality and reasonableness of seizures of people. 
So viewed, Miranda hardly appears radical at all.355

355. In inviting Congress to fashion alternative protections, the Miranda Court said that the alternative 
must be “as effective in apprising accused persons of their right of silence and in assuring a continuous 
opportunity to exercise it” as the warning in Miranda. 384 U.S. at 467. Thus the Court clearly indicated 
that Congress would not have to provide for counsel if some alternative were developed that protected the 
right to remain silent. Miranda attempts to foster an understanding that the legal authority to keep a 
suspect in custody does not require the suspect to answer questions.

356. See Oregon v. Haas, 420 U.S. 714, 716 (1975) (statements obtained in violation of Miranda can be 
used to impeach defendant's testimony); Harris v. New York, 401 U.S. 222, 224 (1971) (Miranda prevents 
prosecution from using statements obtained without warnings in case-in-chief, but does not bar use 
altogether as long as statements trustworthy).

357. See Rhode Island v. Innis, 100 S. Ct. 1682, 1689 (1980) (Miranda applies whenever suspect in 
custody subjected to express questioning or functional equivalent); Doyle v. Ohio, 426 U.S. 610, 618 (1976) 
(once arrestee receives Miranda warnings, decision to remain silent cannot be used by Government for 
impeachment purposes); Michigan v. Mosley, 423 U.S. 96, 104 (1975) (police must “scrupulously honor” 
suspect's Miranda rights).

358. 100 S. Ct. 1682 (1980).
359. Id. at 1689. In a footnote, the Court stated that an “incriminating response may be inculpatory or 

exculpatory.” Id. at 1689 n.5.
360. Id. at 1686, 1691. The Court found no interrogation when, on the way to the stationhouse and in 

the suspect’s presence, two officers discussed between themselves their fear that a child might find the 
shotgun allegedly used by the suspect. Id. It is difficult to distinguish this from what was deemed to be 
interrogation in Brewer v. Williams, 430 U.S. 387, 401 (1977) (applying Massiah, not Miranda).

361. These cases include Oregon v. Haas, 420 U.S. 714 (1975) and Harris v. New York, 401 U.S. 222 
(1971). As long as Miranda was viewed as establishing a prophylactic rule going beyond constitutional 
requirements, the Burger Court may have felt justified in narrowing the rule in situations where no 
constitutional violation actually occurred. The firmer the constitutional base of Miranda, the less 
justification there is to restrict its application.

362. See text accompanying notes 349-55 supra (discussing fourth amendment implications of 
Miranda).

Although the Burger Court has not embraced the full implications of 
Miranda, 356 the Court has adhered to that decision’s basic holding.357 Indeed, 
in its recent decision in Rhode Island v. Innis, 358 the Court articulated the 
concept of interrogation in a way that might have satisfied the Warren Court. 
The Court defined interrogation in terms of express questioning or its 
“functional equivalent,” which means “any words or actions on the part of 
the police (other than those normally attendant to arrest and custody) that 
the police should know are reasonably likely to elicit an incriminating 
response.”359 Although the Court apparently misapplied its definition to the 
facts of the case,360 the decision is a strong statement of the Court’s 
unwillingness either to abandon Miranda or to see it effectively eradicated by 
a narrow definition of interrogation.

Nevertheless, to the extent that Miranda protects fourth as well as fifth 
amendment values, the Burger Court decisions permitting statements ob
tained in violation of Miranda to be used for impeachment purposes361 must 
be incorrect. They are wrong because they attempt to distinguish custodial 
interrogation in the Miranda setting from legal compulsion. As the earlier 
discussion of the fourth amendment aspects of Miranda indicates, custodial 
interrogation involves implicit legal compulsion.362 When the police question 
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a suspect in custody, they act pursuant to implicit judicial authority. Perhaps 
statements obtained in violation of Miranda are more trustworthy than 
statements beaten from a suspect, but the law has condemned the use of any 
statement obtained either through physical coercion or legal compulsion no 
matter how reliable. If a magistrate ordered a suspect to testify at a 
preliminary hearing or before a grand jury, any resulting statements that 
incriminated the suspect would be suppressed, even though such statements 
might be absolutely reliable.363 When the magistrate approves interrogation of 
the suspect held in custody, the effect may be the same. Whether before a 
grand jury or in a stationhouse, a suspect has the right not to be compelled to 
say anything that could be used against him at trial. Moreover, if fourth and 
fifth amendment interests are considered together, it appears to be an abuse of 
custody for officers to continue an interrogation after the suspect requests an 
attorney or refuses to speak any more.364 Continued interrogation is likely to 
be taken as an affirmance of police power to question a suspect as long as it 
takes to get answers. This is compulsion, and to the suspect it appears to be 
implicitly authorized by law.365

363. Cf. New Jersey v. Portash, 440 U.S. 450, 459 (1979) (grand jury testimony given in response to 
grant of legislative immunity coerced and therefore inadmissible for any purpose).

364. See Michigan v. Mosley, 423 U.S. 96, 104 (1975) (police must “scrupulously honor" Miranda 
rights when suspect requests no further questioning).

365. The Court has suggested in United States v. Mandujano, 425 U.S. 564 (1976) (plurality opinion), 
that a suspect before a grand jury need not be given warnings. Id. at 578-80. The Court has seemed to 
recognize that a suspect who is arrested is in a much different situation than a suspect who receives a 
subpoena. See United States v. Dionisio, 410 U.S. 1, 9 (1973) (observing that subpoena does not involve 
seizure of person).

366. 100 S. Ct. 2124 (1980).
367. Id. at 2129.
368. Id. at 2128-29.
369. Id. at 2129.
370. 426 U.S. 610 (1976).
371. Id. at 618-19. The Court relied on due process considerations generally, not on the privilege 

against self-incrimination. M.at619.
372. 100 S. Ct. at 2130. The Court failed to explain why it is not equally disturbing that a person who 

has learned Miranda rights without police help should suffer at trial because he followed the guidance of 
Miranda and remained silent. With the exposure of the public to Miranda warnings on television and in 
movies, it may be that people now have a general familiarity with the right to remain silent.

Even more disturbing than the Burger Court’s limitations on Miranda is its 
opinion in Jenkins v. Anderson.366 In that decision, the Court held that the 
prosecution does not violate the fifth and fourteenth amendments when it uses 
prearrest silence to impeach the credibility of a defendant who chooses to 
testify at trial.367 The Court concluded that such use of prearrest silence does 
not impermissibly burden the exercise of fifth amendment rights.368 Further
more, the Court reasoned that impeachment advances the truth-finding 
function of a criminal trial because the prosecution is able to test the 
credibility of a suspect by asking him to explain his prior silence.369 370 The Court 
distinguished Doyle v. Ohio,310 which held that use of the defendant’s silence 
as impeachment evidence is impermissible when the defendant’s silence 
followed the reading of the Miranda warnings.371 In Jenkins, the Court 
reasoned that no governmental action induced the defendant to remain silent 
and that the fundamental unfairness present in Doyle was not a factor.372

Admittedly, the Court’s decisions have left unclear whether, in some 
settings, a person’s invocation of the privilege against self-incrimination at
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one stage of the accusatory process could be used in a later proceeding.373 
Previous decisions on this issue rested on nonconstitutional grounds because 
the Court invoked its supervisory powers over federal courts.374 In Jenkins, a 
state criminal prosecution, the Court set forth a constitutional rule for the 
prearrest setting, but arrived at the wrong result. At every stage of the 
investigative or accusatory process a person must decide what, if anything, to 
say to the government. A defendant cannot be attacked for exercising the 
privilege against self-incrimination at trial375 or impeached at trial as a result 
of remaining silent after receiving the Miranda warnings.376 This is because 
the government may not establish evidence rules that treat silence as an 
implied assertion, for this would be a prohibited testimonial use of silence.377 
Jenkins, however, infringes on the exercise of the fifth amendment right by 
announcing that any suspect who chooses to remain silent can be impeached 
later if he chooses to testify even though silence is viewed as the equivalent of 
an inconsistent statement, which is testimonial,378 and even though the 
Court’s decision forces suspects to give evidence against themselves. In effect, 
the Court told suspects either to turn themselves in and talk, in which case 
their confessions will be used against them, or to remain silent, in which case 
testimony at trial will lead to the silence being treated as testimony. Imposing 
this dilemma on suspects compels them to speak, for no matter whether they 
talk or not, they will be treated as having spoken.379

373. See United States v. Hale, 422 U.S. 171, 180-81 (1975) (because silence during custodial 
interrogation lacks probative value, reference to silence at trial prejudicial); Stewart v. United States, 366 
U.S. 1, 10 (1961) (under circumstances of case reference to defendant's failure to testify at previous trial 
reversible error); Grünewald v. United States, 353 U.S. 391, 424 (1957) (under circumstances of case 
reference at trial to defendant’s assertion of fifth amendment rights during grand jury proceeding 
prejudicial error).

374. See note 373 supra (citing cases in which Court barred use of prior invocation of self-incrimination 
privilege in later proceeding, but based decision on supervisory powers).

375. Griffin v. California, 380 U.S. 609, 615 (1965) (fifth amendment forbids prosecutorial comment on 
defendant's failure to testify at trial).

376. Doyle v. Ohio, 426 U.S. 610, 618-19 (1976) (due process prohibits reference to suspect’s silence 
after Miranda warnings given). In contrast to previous decisions, set forth in note 373 supra, the Court in 
Doyle provided a clearly delineated rule that prohibits prosecutorial use of a suspect’s silence in certain 
settings.

377. In Doyle, the Court did not use this fifth amendment analysis, but it could have.
378. New Jersey v. Portash, 440 U.S. 450, 459-60 (1979) (statements compelled pursuant to use 

immunity may not be used to impeach accused at trial).
379. It is not sufficient that silence is used for impeachment rather than as substantive evidence. It is 

still used in a testimonial way under Jenkins.
380. This is how Justice Stevens characterized the majority’s holding in his concurrence. Jenkins v. 

Anderson, 100 S. Ct. at 2131 (Stevens, J., concurring).

In holding that a defendant who elects to testify waives any fifth 
amendment objection to the use of prior silence for impeachment purposes,380 
the Court in Jenkins ignored what should be a defendant’s right under the 
fifth amendment to invoke the privilege against self-incrimination at every 
stage of the criminal process. A holding that allows the Government to use a 
person’s invocation of the privilege at a subsequent stage invites prosecutors 
to call defendants at preliminary hearings and before grand juries in order to 
ask questions that the suspect either must answer and risk incrimination or 
refuse to answer and risk incrimination by impeachment. To prevent this the 
Court should hold that a defendant who waives the privilege at one stage does 
not retroactively waive the privilege for all previous stages. Each part of the 
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investigative and accusatory process should be judged separately regarding a 
defendant’s decision to remain silent.381 The Court’s waiver analysis ignores 
the fact that the Jenkins holding permits the government to compel in
crimination at several different stages of a criminal case.

381. The rationale for permitting questions to be asked of one who waives the privilege is to prevent a 
person from saying only favorable thing without being cross-examined. As long as fair cross-examination is 
allowed in the proceeding in which the waiver takes place, there is no reason to permit the use of prior 
silence against a defendant when there was no waiver. No previous case has held that compelled testimony, 
which could not be used against an accused before he testifies, can be used if he testifies. In fact, New Jersey 
v. Portash, 440 U.S. 450 (1979), holds that this is not to be allowed. Id at 459-60. Were a judge to force a 
defendant to testify before a grand jury, the statements could not be used at trial for impeachment. If 
silence is treated as a statement, it should not be used either. If it is, the government compels testimony by 
announcing that no matter what a defendant does, he will act as a witness against himself.

382. 100 S. Ct. at 2131 (Stevens, J., concurring).
383. 377 U.S. 201 (1964).
384. Id. at 206.
385. Id. at 204.
386. Id. at 202-03.
387. Id.
388. Id. at 206.
389. 430 U.S. 387 (1977). The case is exhaustively treated in Kamisar, Brewer v. Williams and 

Miranda: What is “Interrogation"? When Does It Matter?, 67 Geo. L.J. 1 (1978). Brewer did not involve an 
indictment, but the Court noted that judicial proceedings had been initiated against Williams. 430 U.S. at 
399.

390. 100 S. Ct. 2183 (1980).

Although in Jenkins Justice Stevens’ concurring opinion argues that there 
was no official coercion prior to arrest,382 the Court’s opinion itself creates 
government pressure in all future cases by declaring that anyone who chooses 
not to come forward to make a statement is subject to impeachment at trial 
should he decide to testify. Perhaps the Court believes that it is unfair to allow 
a criminal defendant to remain silent throughout the investigation and then 
come forward to testify at trial. This is, however, exactly what the privilege 
against self-incrimination permits. Jenkins attempts to give the Government 
an offsetting advantage to the defendant’s fifth amendment privilege, but this 
advantage directly assaults that constitutional right.

B. POSTINDICTMENT INTERROGATION:
MASSIAH v. UNITED STATES

In Massiah v. United States, 383 the Warren Court held that the government 
violates the sixth amendment right to counsel when, in the absence of counsel, 
it interrogates a suspect after an indictment has been handed down.384 The 
Court determined that the sixth amendment also could function to protect a 
suspect from self-incrimination.385 The interrogation in Massiah was conduct
ed through a fellow suspect who permitted the government to eavesdrop on 
conversations he had with the defendant, who was free on bail.386 In 
testimony at trial, a government agent recounted the incriminating content of 
these discussions.387 The Warren Court overturned the conviction because the 
defendant did not know that he was making statements that the Government 
could use and therefore did not waive his right to have an attorney present.388

The Burger Court reaffirmed Massiah in two decisions—Brewer v. 
Williams™9 and United States v. Henry.390 Brewer involved an arraigned 
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murder suspect who responded to a detective’s suggestive comments by 
leading the police to the victim’s body.391 The detective had addressed the 
suspect, whose attorney was not present, while the suspect was being 
transported in a police car.392 The Court found that the detective’s statements, 
although not phrased as questions, elicited information just as effectively as a 
formal interrogation.393 Thus, the police violated the suspect’s sixth amend
ment rights when they interrogated him without counsel after adversary 
proceedings had begun.394

391. 430 U.S. at 390-93. The police detective, who knew of the suspect’s religious inclinations, observed 
that the victim deserved a “Christian burial." Id. at 393.

392. Id. at 391-92. Before the interrogation began the suspect received the Miranda warnings and 
agreed to tell “the whole story” once counsel was present. The suspect was being transported to a different 
city, and the police had agreed not to question him during the trip. Id.

393. Id. at 399.
394. Id. at 398, 401.
395. 100 S. Ct. 2183 (1980).
396. Id. at 2184-85.
397. Id.
398. Id.
399. Id. at 2189. Justice Blackmun, in a dissenting opinion with Justice White, argued that the Court 

had forsaken the "deliberately elicited” test found in Massiah for a new “likely to induce” test that does not 
depend on the agent’s subjective intentions. Id. at 2192 (Blackmun, J., with White, J., dissenting).

400. Chief Justice Burger stated that “[tjhe result in this case ought to be intolerable in any society 
which purports to call itself an organized society." Brewer v. Williams, 430 U.S. 387, 415 (1977) (Burger,
C.J., dissenting). Justice White considered the consequence of the majority's decision "extremely serious" 
because “a mentally disturbed killer whose guilt is not in question may be released." Id. at 437 (White, J., 
with Blackmun & Rehnquist, JJ., dissenting). Further, Justice White commented that ”[t]o anyone not lost 
in the intricacies of the prophylactic rules of Miranda v. Arizona, the result in this case seems utterly 
senseless . . . .” Id. at 438.

401. Id. at 391-92 (opinion of Court).
402. Id.
403. See notes 349-55 supra (discussing fourth amendment implications of Miranda).

In United States v. Henry,395 decided last term, FBI agents instructed a 
defendant’s prison cellmate to be alert to any incriminating statements made 
by the defendant, who had been indicted for robbery.396 Although the 
informant was told not to question or initiate any conversation with the 
defendant, he was paid for relaying incriminating information to the agents.397 
At trial, the informant gave detailed testimony of the defendant’s involvement 
in the robbery.398 The Court appeared to extend the Massiah protection from 
factual settings in which the government deliberately elicits statements to 
those in which police intentionally create a situation likely to induce a suspect 
to make incriminating statements without the presence of counsel.399 The 
Burger Court thus has adopted and applied the Warren Court’s approach of 
using the sixth amendment to protect a suspect during a post-indictment 
custodial interrogation, and it even may have expanded the Warren Court’s 
protection.

Brewer was perhaps the most controversial of the three decisions, and it 
produced the most bitter dissents.400 This is ironic because the Brewer result is 
the most justified of the three. In Brewer the defendant was in custody when 
he made his statements, and he asserted that he did not want to be 
questioned.401 Nevertheless, the detective initiated an interrogation that 
eventually produced incriminating evidence.402 Under the fourth and fifth 
amendment analysis previously established,403 the Court was on solid ground 
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in rejecting the use of the suspect’s statements.404 The police abused their 
custody405 by continuing an interrogation after the suspect had requested an 
attorney and had refused to speak without one present.406

404. Brewer v. Williams, 430 U.S. at 406.
405. See note 364 supra (discussing violation of fourth amendment interest where police implicitly 

compel statement through abusive conduct). One of the functions of Miranda warnings is to get the police 
to stop interrogation attempts when the suspect says he does not want to talk. Miranda, 384 U.S. at 473-74. 
Just as a magistrate would not issue repeated warrants to search a house, he probably would not tolerate 
repeated attempts to seize the knowledge possessed by a suspect. Miranda attempts to assure that the police 
do not make the repeated attempts on their own. Thus, although I find the sixth amendment analysis of 
Massiah, Brewer, and Henry to be unpersuasive, I think that Brewer is correctly decided under the 
alternative analysis suggested in this article.

406. 430 U.S. at 391-92.
407. Cf. United States v. Henry, 100 S. Ct. 2183, 2190 (1980) (Powell, J., concurring) (presence of 

informant who merely overhears conversation not necessarily unconstitutional).
408. Brewer v. Williams, 430 U.S. 387, 404 (1977).
409. See Escobedo v. Illinois, 378 U.S. 478, 490-92 (1964) (defendant not permitted to see lawyer; 

confession suppressed).
410. United States v. Henry, 100 S. Ct. 2183, 2200 (Rehnquist, J., dissenting).
411. See Geders v. United States, 425 U.S. 80, 91 (1976) (error for judge to bar defendant from 

consulting with attorney during overnight recess).
412. See Weatherford v. Bursey, 429 U.S. 545, 557 (1977) (government may not monitor defendant’s 

relationship with attorney in order to help government’s case).
413. See Mincey v. Arizona, 437 U.S. 385, 398 (1978) (due process denied when Government uses 

involuntary statements not product of defendant’s free will); note 337 supra (discussing applications of 
voluntariness test in pre-Miranda decisions).

The other two cases, Massiah and Henry, are more difficult to understand. 
It is no less proper for the government to ask questions of a suspect unassisted 
by counsel following a formal charge than to ask them following an arrest. 
Pursuant to a valid warrant, the government seemingly could eavesdrop on 
conversations between an indicted defendant and a nongovernment person 
without violating the Court’s sixth amendment holdings,407 and it could seize 
nontestimonial evidence from an indicted suspect. There is no fourth 
amendment limit that bars a valid search and seizure following the filing of a 
charge. It is difficult to see why a constitutional violation occurs if the 
eavesdropping involves a suspect and a person who is cooperating with the 
government. It is not enough to argue that a postindictment interrogation is a 
“critical stage” of pretrial proceedings408 because questions put to a suspect 
before the grand jury indicts are equally critical. It is certainly justifiable to 
prevent the government from directly interfering in the attorney-client 
relationship that the defendant develops with counsel. This is true whether 
the interference comes prior to indictment409 or after indictment.410 Neither 
police nor magistrates have authority to deny defendants legal advice.411 
Efforts to prevent people from consulting their lawyers or from freely 
communicating with them should be condemned.412

Miranda protects against the coercive pressures of custodial interrogations, 
and the due process voluntariness test 413 affords sufficient protection to 
defendants in noncustodial situations. It is difficult to distinguish, in any 
practical way, between a defendant without counsel who makes postindict
ment statements and a defendant without counsel who makes preindictment 
statements. It is especially difficult to understand why someone who is 
indicted and knows that damaging statements might be prejudicial should be 
a more sympathetic figure than a suspect who does not know that the 
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government suspects him. Nevertheless, the Burger Court chose to follow 
Massiah despite that decision’s doctrinal emptiness.414 For the Warren Court, 
Massiah may have been a temporary step on the path toward Miranda. After 
Brewer and Henry, however, Massiah has a firmer place in the law than it 
deserves.

414. The New York rule, which Professor Kamisar describes as one that virtually bars all police 
interrogation once a defense attorney “enters the picture,” Y. Kamisar, Police Interrogation and 
Confessions 213 (1980), poses many of the same problems as Massiah. As long as courts protect against 
denial of the opportunity of a defendant to secure legal advice, they should satisfy the sixth amendment. To 
hold, however, that once an attorney is retained, any elicitation of statements, whether or not coercion of 
any kind is employed and whether or not the government deliberately elicits the statements, is to accord 
more significance to the hiring of an attorney than is warranted.

415. See Choper, supra note 215, at 138, 139 (Court dependent on public officials and respect of public

C. THE THEME DEVELOPED

The Warren Court expanded the protections previously afforded defend
ants with respect to self-incrimination and confessions. This section of the 
article has argued that the expansion has roots in fourth, as well as in fifth, 
amendment theory; that the decisions, especially Miranda, are not so radical 
as they appear; and that the sixth amendment analysis should be abandoned 
as an independent limitation on confessions. Despite an initial reluctance to 
embrace Miranda, the Burger Court has accepted it, expanded its concept of 
interrogation, and kept the Massiah right to counsel doctrine alive as an 
independent control on the police. To the extent that the rationales for 
Miranda and Massiah are not well developed in the Court’s opinions, the fault 
lies with the Warren Court as much as with its successor. The limitations 
placed on Miranda by the Burger Court may be attributable in large measure 
to the way Miranda was written. The Burger Court can be faulted for its 
attempt in Jenkins to give the prosecutor a weapon that threatens the very 
idea of a privilege against self-incrimination. It can be as severely criticized 
for its blind adherence to the Massiah doctrine that has extended the right to 
counsel without adequate justification. Overall, however, the Burger Court 
has reaffirmed the basic work of its predecessor and has shown that it can be 
overprotective as well as underprotective of criminal defendants.

V. Conclusion

The Warren Court’s criminal procedure decisions that regulated the 
investigative aspects of law enforcement are neither very radical nor very 
great departures from traditional fourth and fifth amendment values. These 
decisions have been reaffirmed by the Burger Court’s decisions of the last 
decade. Some of the Warren Court’s holdings have been limited, but others 
are more firmly entrenched now than ever before and perhaps have been 
extended by recent decisions. Thus, the Burger Court hardly can be charac
terized as a tribunal set upon the task of dismantling piece by piece the work 
of its predecessor.

The basic check on the Supreme Court is public pressure.415 Even the 
unpopularity of decisions limiting the methods by which police investigate 
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criminal activity has not diminished the Court’s recognition of its special role 
in nourishing the protections provided to individuals by the Bill of Rights. In 
his successful 1968 campaign, President Nixon won much popular support 
for his stated goal of changing the Court to redress the imbalance he perceived 
in decisions favoring criminal defendants. He appointed four justices in as 
many years and, as a consequence, dramatically changed the face of the 
Court. Nonetheless, while the personnel changed, the Court adhered to its 
basic regard for constitutional values.

as ultimate source of strength; Court’s public prestige and institutional capital is exhaustible); Gellhorn, 
Introduction, The Burger Court: Reflections on the First Decade, 43 L. & Contemp. Prob. 4, 6 (1980) (most 
powerful check on Supreme Court is public discussion and debate).
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An unusual set of circumstances has given the President the 
opportunity to reshape the Court's majority alignment on fourth, 
fifth, and sixth amendment issues. But it must be stressed that 
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INTRODUCTION

The Georgetown Law Journal's Tenth Annual Review of Criminal Proce
dure is a comprehensive review of published criminal procedure decisions 
handed down by the United States Supreme Court during the 1979-1980 term 
and by the United States Courts of Appeals between May 1, 1979 and April 
30, 1980. The Project is designed to identify and examine trends and 
developments in the law of criminal procedure as reflected in this year’s cases, 
and to integrate these into the framework of existing criminal procedure 
principles. Supreme Court decisions from the 1979-1980 term are discussed in 
text, along with the most noteworthy circuit court cases. The Project’s unique 
value as a research source for the most recent criminal procedure cases is 
enhanced by its comprehensive treatment in the footnotes of nearly every 
reported decision from the circuit courts.1

1. For all circuit court cases, certiorari activity in the United States Supreme Court has been reported 
through October 21, 1980. The Project also cites relevant secondary sources when appropriate. The 
following abbreviated citation forms have been adopted for use throughout the Project:

American Bar Association Standing Committee on Association Standards for Criminal 
Justice, ABA Standards for Criminal Justice, Second Edition (1980) [hereinafter ABA 
Standards],

C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter C. Wright],
C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction and 

Related Matters (1976) [hereinafter Wright, Miller & Cooper],
Principles of Federal Prosecution, United States Department of Justice (July 1980) [hereinafter 

Principles of Federal Prosecution],
Project, Ninth Annual Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1978-1979, 68 Geo. L.J. 279 (1979) [hereinafter Project: 1978-1979 Term],
Project, Eighth Annual Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1977-1978, 67 Geo. L.J. 317 (1978) [hereinafter Project: 1977-1978 Term],
Note, The United States Courts of Appeals: 1976-1977 Term Criminal Law and Procedure, 66 Geo. L.J. 

203 (1977) [hereinafter Circuits Note: 1976-1977 Term],
Citations to the Federal Rules of Criminal Procedure, Federal Rules of Evidence, and Federal Rules of

211
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Appellate Procedure are to West 1979 Edition, Federal Rules Pamphlet. Citations to amendments to 
federal rules whose effective dates were delayed by Congress, Act of June 21, 1979, Pub. L. No. 96-42, 93 
Stat. 326, are noted parenthetically by “effective December 1, 1980.”

28 U.S.C. § 2255, Rules Governing Section 2255 Proceedings for the United States District Courts 
[hereinafter Section 2255 Rules].

28 U.S.C. § 2254, Rules Governing Section 2254 Proceedings for the United States District Courts 
[hereinafter Section 2254 Rules].
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I. Investigation and Police Practices

SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects an individual against unreasonable 
searches and seizures of his person or property by the government.2 The scope 
of the fourth amendment protection is not restricted to property rights,3 but 
encompasses any interest in which there is a reasonable expectation of 
privacy.4 Determination of an individual’s reasonable expectation of privacy 
depends upon the facts of each case.5 Although fourth amendment protec

2. The fourth amendment provides:

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.

U.S. Const, amend. IV.
3. See Katz v. United States, 389 U.S. 347, 351 (1967) (fourth amendment protects people, not places).
4. See United States v. Montgomery, 620 F.2d 753, 759 (10th Cir. 1980) (person has been aggrieved by 

search or seizure if has interest in premises searched or items seized or other interest giving basis for 
expectation of privacy); United States v. Agapito, 620 F.2d 324, 329 (2d Cir.) (two-part test for 
determining whether fourth amendment search and seizure occurred: actual subjective expectation of 
privacy and expectation recognized by society as reasonable), cert, denied, 49 U.S.L.W. 3222 (U.S. Oct. 7, 
1980); cf. United States v. Vasquez-Vasquez, 609 F.2d 234, 235 (5th Cir 1980) (per curiam) (defendant 
with no proprietary or possessory interest in automobile not protected by fourth amendment from search of 
that vehicle).

5. Compare United States v. Euge, 444 U.S. 707, 718 (1980) (IRS compulsion of handwriting exemplars 
from taxpayer not search and seizure subject to fourth amendment protection) and United States v. 
Agapito, 620 F.2d 324, 330-32 (2d Cir.) (no reasonable expectation of privacy when conversation 
overheard in adjoining hotel room without aid of electronic devices), cert, denied, 49 U.S.L.W. 3222 (U.S. 
Oct. 7, 1980) and United States v. Vicknair, 610 F.2d 372, 379-81 (5th Cir.) (guests on corporate boat have 
no reasonable expectation of privacy, even though engaged in common illegal enterprise), cert, denied, 49 
U.S.L.W. 3219 (U.S. Oct. 7, 1980) and United States v. Torch, 609 F.2d 1088, 1091 (4th Cir. 1979) 
(employee has no expectation of privacy in records seized from employer’s warehouse) and United States v. 
Nieves, 609 F.2d 642, 645 (2d Cir. 1979) (person crossing national boundary waives objections to routine 
search of belongings), cert, denied, 444 U.S. 1085 (1980) and United States v. Gooch, 603 F.2d 122, 125 
(10th Cir. 1979) (warrantless search of plane and seizure of large plastic bags containing marijuana 
permissible under fourth amendment because of diminished expectation of privacy on airplanes) with 
Tinetti v. Wittke, 620 F.2d 160, 160-61 (7th Cir. 1980) (per curiam) (absent probable cause to believe 
persons arrested for misdemeanor traffic offenses are concealing contraband, strip search violates fourth 
amendment) and United States v. Allison, 619 F.2d 1254, 1259-60 (8th Cir. 1980) (union official has 
reasonable expectation of privacy in records kept in union office).

There is no expectation of privacy in anything that is knowingly exposed to the public. See United States 
v. Matthews, 615 F.2d 1279, 1285 (10th Cir. 1980) (no expectation of privacy in license plate because in 
plain view); United States v. Edmonds, 611 F.2d 1386, 1388 (5th Cir. 1980) (no reasonable expectation of 
privacy on private dock marked with “no trespassing” sign because dock normally open to public); 
Northside Realty Assoc, v. United States, 605 F.2d 1348, 1354-55 (5th Cir. 1979) (no violation of 
corporation’s reasonable expectation of privacy when government employees posing as potential 
homebuyers investigated violations of Fair Housing Act because agents received only information available 
to public); United States v. Carra, 604 F.2d 1271, 1272-73 (10th Cir.) (no violation of fourth amendment 
when federal officer picked marijuana leaf growing through fence), cert, denied, 444 U.S. 991 (1979); 
United States v. Dominguez, 604 F.2d 304, 312 (4th Cir. 1979) (no expectation of privacy in personal 
name), cert, denied, 444 U.S. 1014 (1980). But see Wilson v. Health and Hospital Corp., 620 F.2d 1201, 
1212-13 (7th Cir. 1980) (even if areas of property visible to public, issue of fact exists as to whether search 
occurred in area owner sought to preserve as private).
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tions extend to administrative searches,6 the amendment applies only to 
searches conducted under governmental authority and not to private intru
sions into protected areas.7

Similarly, common areas of private apartment buildings are not protected by the fourth amendment. See 
United States v. Luschen, 614 F.2d 1164, 1173 (8th Cir. 1980) (no reasonable expectation of privacy in 
halls and common areas of apartment building; warrantless observations of apartment from second floor 
landing of security building did not violate reasonable expectation of privacy); United States v. Penco, 612 
F.2d 19, 24-25 (2d Cir. 1979) (no reasonable expectation of privacy for apartment dweller in hallway, 
lobby, or area inside hall door meant to be kept locked; presence of agents in hallway, stairwell, or garage of 
coconspirator did not violate defendant’s fourth amendment rights).

In addition, there is no legitimate expectation of privacy in abandoned property. See United States v. 
Canady, 615 F.2d 694, 697 (5th Cir. 1980) (defendant who disclaimed ownership of suitcase while passing 
through federal security checkpoint could not later object to seizure of heroin because no reasonable 
expectation of privacy in unclaimed luggage).

Courts have continued to show special concern for locked containers and items of personal luggage. See 
United States v. Montano, 613 F.2d 147, 150-51 (6th Cir. 1980) (search of suitcase unlawful absent exigent 
circumstances); United States v. Gooch, 603 F.2d 122, 125 (10th Cir. 1979) (warrantless search of briefcase 
unconstitutional; greater expectation of privacy in luggage than in airplane in which seized); United States 
v. Meier, 602 F.2d 253, 255 (10th Cir. 1979) (warrantless search of unlocked backpack absent exigent 
circumstances violates fourth amendment); United States v. Martin, 600 F.2d 1175, 1184 (5th Cir. 1979) 
(opening of safe by federal officials breaches defendant’s reasonable expectation of privacy even though 
state officials who seized safe had warrant); United States v. Vickers, 599 F.2d 132, 133 (6th Cir. 1979) 
(defendant has reasonable expectation of privacy in locked footlocker transported in trunk of automobile). 
Nonetheless, the Tenth Circuit has held that a warrant authorizing search of a larger container permits a 
search of containers found within. United States v. Kralik, 611 F.2d 343, 345 (10th Cir. 1979) (officers not 
required to obtain second search warrant for suitcase found in trunk of car when officers had warrant 
authorizing search of car for sawed-off shotgun), cert, denied, 100 S. Ct. 1603(1980).

6. See, e.g., Michigan v. Tyler, 436 U.S. 499, 511-12 (1978) (fourth amendment protection covers search 
of fire-gutted building when search occurs three weeks after blaze extinguished); Marshall v. Barlow’s, 
Inc., 436 U.S. 307, 324 (1978) (fourth amendment restrictions apply to OSHA inspections); General 
Motors Leasing Corp. v. United States, 429 U.S. 338, 354-56 (1977) (fourth amendment protects against 
IRS seizures to enforce tax laws); Wilson v. Health and Hospital Corp., 620 F.2d 1201, 1208 (7th Cir. 
1980) (fourth amendment protections apply to administrative searches).

7. See United States v. Thomas, 613 F.2d 787, 792 (10th Cir. 1980) (mailing service carrier’s 
examination of broken package did not violate fourth amendment); United States v. Shuckahosee, 609 F.2d 
1351, 1354 (10th Cir. 1979) (blood bank’s practice of reporting patrons to FBI did not violate fourth 
amendment), cert, denied, 445 U.S. 919 (1980); United States v. Warinner, 607 F.2d 210, 212 (8th Cir.
1979) (employer’s request for tax withholding form was not government search and information could be 
used in prosecution for filing of false information), cert, denied, 445 U.S. 927 (1980); cf. United States v. 
Roberts, No. 79-1396, slip op. at 11 (8th Cir.) (even though law enforcement officials involved in overall 
process and ultimately took possession of marijuana, evidence not suppressed because warrantless search 
and seizure “initiated and largely carried out by private persons”), cert, denied, 49 U.S.L.W. 3218 (U.S. 
Oct. 7, 1980). But see M.M. v. Anker, 607 F.2d 588, 589 (2d Cir. 1979) (per curiam) (fourth amendment 
protection applies in school setting although requirements vary with intrusiveness of search).

Airline security searches have engendered much litigation; however, it appears settled that airline 
searches will be treated as private searches. See United States v. Andrews, 618 F.2d 646, 650, 654 (10th 
Cir.) (airline employee’s search of suspicious air freight package constituted private search even though 
airline officials were proceeding under tariff regulations), cert, denied, 49 U.S.L.W. 3222 (U.S. Oct. 7,
1980) ; United States v. Bulgier, 618 F.2d 472, 478 (7th Cir.)(airport personnel’s search of defendant’s 
luggage constituted private search not protected by fourth amendment), cert, denied, 49 U.S.L.W. 3225 
(U.S. Oct. 7, 1980); United States v. Gomez, 614 F.2d 643, 645 (9th Cir. 1979) (carrier’s search of luggage 
on own initiative normally considered private search not subject to fourth amendment protection); United 
States v. Gibbons, 607 F.2d 1320, 1324-25 (10th Cir. 1979) (airline employee’s inspection of trunk was 
private search; thus did not violate owner’s fourth amendment rights); United States v. Keuylian, 602 F.2d 
1033, 1039-40 (2d Cir. 1979) (airline security x-ray of luggage was private search not subject to fourth 
amendment because not required by government regulations); United States v. Edwards, 602 F.2d 458, 
463-64 (1st Cir. 1979) (airline’s search not subject to fourth amendment because no government agent
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The fourth amendment prohibits only unreasonable searches.* 8 Courts 
determine the reasonableness of a search by balancing the intrusiveness of the 
search against the benefit to the government.9 Subject to narrowly defined 
exceptions,10 warrantless searches are per se unreasonable.11 Warrantless 
arrests in public places are permissible when based upon probable cause.12 
Intrusions into private dwellings to effectuate a warrantless arrest are not 
lawful in the absence of exigent circumstances.13 This term the Supreme 
Court dealt specifically with this issue in Payton v. New York.'4 The Court 
declared unconstitutional a New York statute that authorized officers to enter 
private residences to make routine felony arrests.15 The Court found support 
for its position both in the text of the fourth amendment16 and in the analysis 
of lower courts that had decided the issue similarly.17 The Court rejected the 
argument, advanced by the State of New York, that the common law supports 
warrantless entry into private dwellings for the purpose of making a felony 
arrest.18 Payton explicitly leaves open several questions concerning the 

involved in search). But see United States v. Henry, 615 F.2d 1223, 1228 (9th Cir. 1980) (airport x-ray search 
subject to fourth amendment because of significant government participation in development and 
implementation of required screening program).

8. Carroll v. United States, 267 U.S. 132, 147 (1925).
9. See United States v. Agapito, 620 F.2d 324, 336 & n.18 (2d Cir.) (intrusiveness of brief security check 

for third persons immediately after arrest of defendant generally valid; outweighed in present case by lack 
of reasonable belief that third persons present and likely to destroy evidence), cert, denied, 49 U.S.L.W. 
3222 (U.S. Oct. 7, 1980); M.M. v. Anker, 607 F.2d 588, 589 (2d Cir. 1979) (per curiam) (as intrusiveness of 
search of student by teacher increases, increased justification approaching probable cause required); United 
States v. Middleton, 599 F.2d 1349,1354-55 (5th Cir. 1979) (seizure of possibly pornographic film protected 
by first amendment; higher standard of reasonableness required), cert, denied, 100 S. Ct. 706 (1980).

10. See notes 125-49 infra for specific discussion of exigent circumstances.
11. Katz v. United States, 389 U.S. 347, 357 (1967).
12. See United States v. Watson. 423 U.S. 411, 423-24 (1976) (warrantless public arrest supported by 

probable cause did not violate fourth amendment); United States v. Avila-Dominguez, 610 F.2d 1266, 
1270-71 (5th Cir. 1980) (warrantless arrest of defendant aiding illegal aliens lawful when based on probable 
cause and made in public place); United States v. Johnson, 608 F.2d 725, 728-29 (9th Cir. 1978) 
(warrantless arrest of defendant standing in doorway of home did not violate fourth amendment); United 
States v. Matthews, 603 F.2d 48, 50-51 (8th Cir. 1979) (warrantless arrest lawful because supported by 
probable cause that suspect had committed offense), cert, denied, 444 U.S. 1019 (1980).

13. See United States v. Renfro, 620 F.2d 569, 574 (6th Cir. 1980) (exigent circumstances required 
before warrantless forcible entry may be made into private residence for search or felony arrest); United 
States v. Agapito, 620 F.2d 324, 335 (2d Cir.) (warrantless search of dwelling or hotel room constitu
tionally prohibited, even with probable cause), cert, denied, 49 U.S.L.W. 3222 (U.S. Oct. 7, 1980); United 
States v. Williams, 612 F.2d 735, 738 (3d Cir. 1979) (warrantless entry of private dwelling unlawful for 
purpose of making arrest absent exigent circumstances); United States v. Williams, 604 F.2d 1102, 1122-23 
(8th Cir. 1979) (dictum) (exigent circumstances necessary to justify warrantless entry into home to make 
arrest); United States v. Houle, 603 F.2d 1297,1299 (8th Cir. 1979) (warrantless entries into home to arrest 
violates fourth amendment absent exigent circumstances). But cf. United States v. Gaultney, 606 F.2d 540, 
544-45 (5th Cir. 1979) (when officer holds valid arrest warrant, no need to obtain search warrant to arrest 
defendant reasonably believed to be in third party's premises) (citing United States v. Cravero, 545 F 2d 
406, 421 (5th Cir. 1976), cert, denied, 429 U.S. 1100 (1977)).

14. 100 S. Ct. 1371 (1980).
15. Id. at 1374-75.
16. Id. at 1378-80, 1382. But see id. at 1391-93 (White, J., with Burger, C.J. & Rehnquist, J., dissenting) 

(history and background of fourth amendment do not support Court's holding).
17. 100 S. Ct. at 1380-81 (citing United States v. Reed, 572 F.2d 412, 423 (2d Cir. 1978); Dorman v. 

United States, 435 F.2d 385, 389 (D.C. Cir. 1969)).
18. Id. at 1383-87. But see id. at 1393-94 (White, J., with Burger, C.J. & Rehnquist, J., dissenting) 

(warrantless arrest entries firmly accepted at common law).
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necessity of obtaining an arrest warrant.19 First, the Court observed that the 
state made no attempt to justify the warrantless entry on grounds of exigent 
circumstances.20 The Court implied that such a defense of the arrest might 
have proved successful.21 Second, the Court stated that because Payton 
involved routine arrests in which there was time to obtain a warrant, the case 
presented no occasion to consider the kind of emergency or dangerous 
situation that would justify a warrantless entry.22 Finally, the case presented 
neither the question of entry into a third party’s home to arrest a suspect nor 
issues presented by consensual admission into a private dwelling.23

This term in Walter v. United States,24 the Supreme Court held that FBI 
agents violated the fourth amendment by viewing several reels of film 
depicting homosexual activities without obtaining a search warrant.25 The 
agents had obtained possession of the films lawfully because the films had 
been misdelivered and the private party receiving the shipment notified the 
FBI after opening the package.26 Justice Stevens’ opinion27 concluded that 
lawful possession did not give the agents authority to search the contents of 
the package,28 and further concluded that the action of the private party in 
opening the package did not excuse the agents’ failure to obtain a warrant.29 
The Court rejected the Government’s argument that the consignor lost all 
reasonable expectation of privacy in the package when it was opened by the 
private party.30 In a concurring opinion, Justice White challenged Justice 
Stevens’ suggestion that the search might not have been invalid if the private 
party had projected the films before turning them over to the FBI.31 Four 
dissenting justices argued that the agent’s actions did not change the nature of 
the private search or constitute a separate search because the private party 
had fully ascertained the nature of the films from drawings and labels 
attached to them.32 Further, the dissent argued that the consignor’s own 
actions diminished any reasonable expectation of privacy because the films 
were shipped by common carrier with fictitious names for both the shipper 
and consignee and it was therefore reasonably forseeable that the films would 
be misdelivered and opened.33

19. Id. at 1378.
20. Id.
21. Id.
22. Id.; cf. United States v. Williams, 612 F.2d 735, 738-39 (3d Cir. 1979) (government must show 

exigent circumstances to justify entry of dwelling of third person to effectuate arrest), cert, denied, 445 U.S. 
934 (1980).

23. 100 S. Ct. at 1378.
24. 100 S. Ct. 2395 (1980).
25. Id. at 2403.
26. Id. at 2399.
27. Justice Stevens wrote an opinion in which Justice Stewart joined. Justice Marshall concurred in the 

judgment, but did not join this opinion. Justice White wrote an opinion, joined by Justice Brennan, 
concurring in part and in the judgment. Chief Justice Burger, Justice Powell, and Justice Rehnquist joined 
the dissenting opinion of Justice Blackmun.

28. 100 S. Ct. at 2400.
29. Id. at 2401.
30. Id. at 2402.
31. Id. at 2403 (White, J., with Brennan, J., concurring in part and in judgment).
32. Id. at 2405.
33. Id. at 2405-06.
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Probable Cause. By requiring that a law enforcement officer demon
strate probable cause before conducting a search or a seizure, the fourth 
amendment34 protects an individual’s reasonable expectation of privacy.35 An 
officer has probable cause to make an arrest when he personally knows or 
reliably has been informed of facts sufficient to justify a person of reasonable 
caution to believe not only that a crime has been committed but also that the 
person to be arrested committed the crime.36 Similarly, an officer has probable

34. U.S. Const, amend. IV.
35. See note 4 supra and accompanying text (scope of fourth amendment encompasses any interest in 

which individual has reasonable expectation of privacy).
36. Carroll v. United States, 267 U.S. 132, 162 (1925), cited with approval in Brinegar v. United States, 

338 U.S. 160, 175-76 (1949); see, e.g., United States v. Williams, No. 79-1454, slip op. at 2628-29 (9th Cir. 
Apr. 7, 1980) (probable cause established when occupants of motor home seen traveling with automobile 
that contained articles used to manufacture controlled substances); United States v. Webb, 623 F.2d 758, 
762-63 (2d Cir. 1980) (probable cause established when deplaning defendant attempted to avoid customs 
inspection and two packets of heroin discovered in restroom after her hasty departure); United States v. 
Matthews, 615 F.2d 1279, 1284 (10th Cir. 1980) (probable cause established when civilian vehicle bore 
military license plates but did not have military decal, driver produced apparently altered automobile 
registration, and driver failed to produce military log book that military vehicles must carry); United States 
v. Luschen, 614 F.2d 1164, 1171-72 (8th Cir.) (probable cause established when police not only knew about 
prior sale of narcotics, but also had received information about pending sale from government informant), 
cert, denied, 100 S. Ct. 2161 (1980); United States v. Zurosky, 614 F.2d 779, 784-85 (1st Cir. 1979) 
(probable cause established when officers observed defendant suspiciously moving about warehouse at 4:25 
a.m.); United States v. Collom, 614 F.2d 624, 629 (9th Cir. 1979) (probable cause established when damage 
to automobile similar to that expected when burglary or theft of car involved and defendants unsatisfactori
ly explained ownership of automobile), cert, denied, 100 S. Ct. 1862 (1980); United States v. Montano, 613 
F.2d 147, 149 (6th Cir. 1980) (probable cause established when drug enforcement agents knew that 
arrested drug dealer had associate named Artie, dealer had called hotel room in which registered guest had 
first initial “““ confidential informant indicated dealer and Artie recently had made trip to purchase drugs, 
and person answering door acknowledged that he was ‘“rtie“‘; United States v. Jones, 612 F.2d 453, 456-57 
(9th Cir. 1979) (probable cause established when heroin and cocaine discovered in house defendant driving 
away from and because DEA agents knew from reliable informant that homeowner regularly received 
heroin from person fitting defendant’s description, knew that two parties repeatedly called each other over 
telephone, and knew that large shipment of heroin expected in area), cert, denied, 100 S. Ct. 1656 (1980); 
United States v. Nieves, 609 F.2d 642, 646 (2d Cir. 1979) (probable cause established when police 
discovered cocaine in defendant’s shoes pursuant to lawful border search), cert, denied. 444 U.S. 1085 
(1980); United States v. Perkins, 608 F.2d 1064, 1067 (5th Cir. 1979) (probable cause established when 
defendant returning from Bolivia gave suspicious answers to customs agent, wore bulky coat, initially 
refused to be searched, and, after he removed back brace, agents discovered package of cocaine beneath 
desk at which he had been sitting); United States v. Agostino, 608 F.2d 1035, 1037-38 (5th Cir. 1979) 
(probable cause established when defendant’s car parked near known drug supplier’s car on four occasions 
during ongoing drug transaction, meetings occurred after midnight in unpopulated areas, and defendant 
fled when officer showed badge); United States v. McGuire, 608 F.2d 1028, 1034 (5th Cir. 1979) (probable 
cause established when agents knew of defendant’s involvement in conspiracy to sell cocaine and learned of 
his presence in hotel room about time drug transaction expected there), cert, denied, 100 S. Ct. 1838 (1980); 
United States v. Piner, 608 F.2d 358, 361 (9th Cir. 1979) (probable cause not established when Coast 
Guard officers had no reason to believe randomly stopped vessel not in compliance with safety 
regulations); United States v. McDonald, 606 F.2d 552, 553-54 (5th Cir. 1979) (per curiam) (probable 
cause established when state officer had seen both FBI wanted flyer on defendant and National Crime 
Information Center printout showing warrants outstanding); United States v. Dominguez, 604 F.2d 304, 
309 (4th Cir. 1979) (probable cause established when crew of vessel unfurled Bahamian flag and attempted 
to flee when approached by Coast Guard cutter), cert, denied, 444 U.S. 1014 (1980); United States v. 
Gooch, 603 F.2d 122, 123-24 (10th Cir. 1979) (probable cause established when radar tracked defendant’s 
aircraft as it entered United States from Mexico, airplane engaged in suspicious maneuvers, and defendant 
expeditiously exited from airplane once on ground); United States v. Matthews, 603 F.2d 48, 51 (8th Cir. 
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cause to conduct a search if a reasonably prudent person, based on facts and 
circumstances known by the officer, would be warranted in concluding that 
the items sought are connected with criminal activity37 and that they will be 
found in the place to be searched.38 Although courts do not require proof

1979) (probable cause established when defendant matched physical description of bank robber, he had 
been seen fleeing from abandoned car, and, in discussing progress of investigation, he had shown “unusual 
interest” in its course), cert, denied, 444 U.S. 1019 (1980); United States v. Cornejo, 598 F.2d 554, 556 (9th 
Cir. 1979) (per curiam) (probable cause established when defendants matched description of persons who 
had robbed bank within past hour); United States v. Groomer, 596 F.2d 356, 357 (9th Cir. 1979) (probable 
cause established when defendants unloaded burlap bags into van from airplane that entered United States 
from Mexico). See generally Fed. R. Crim. P. 4.

The defendant’s mere presence at the scene of a crime might be sufficient to establish probable cause. 
Compare United States v. Ashcroft, 607 F.2d 1167, 1171 (5th Cir. 1979) (probable cause established 
because defendant present in apartment during two drug transactions; presence of defendant in adjoining 
bedroom explained as common drug dealer ruse for claim to be innocent bystander) with United States v. 
Miller, 608 F.2d 289, 291 (8th Cir. 1979) (per curiam) (probable cause not established merely because 
defendant entered and left apartment complex while drug transaction in progress; probable cause 
established, however, because defendant had been present for prior drug transaction and informant linked 
defendant to apartment at time of transaction) and United States v. Coker, 599 F.2d 950, 951-52 (10th Cir. 
1979) (probable cause to believe that defendant cultivating marijuana not established, even though 
defendant seen in general area of marijuana patch, rumor linked him to patch, and he ducked down in car 
when officers approached).

As long as they communicate with each other, officers may establish probable cause to arrest based 
upon their collective knowledge. Whitley v. Warden, 401 U.S. 560, 568 (1971); see, e.g., United States v. 
Bernard, 623 F.2d 551, 560 (9th Cir. 1980) (although specific information known to one DEA agent 
insufficient, collective knowledge of three DEA agents sufficient to establish probable cause); United States 
v. Laughman, 618 F.2d 1067, 1072-73 (4th Cir. 1980) (probable cause established even if officer making or 
conducting search lacks information establishing probable cause as long as officer ordering arrest or search 
has such knowledge); United States v. Matthews, 615 F.2d 1279, 1284 n.5 (10th Cir. 1980) (in establishing 
probable cause, officer may rely upon fellow officers to supply information that forms basis for decision to 
arrest suspect); United States v. Calandrella, 605 F.2d 236, 246-47 (6th Cir.) (probable cause established 
because various law enforcement officials independently reported that defendant involved in issuing 
overvalued certificates of deposit and making false representations to borrowers), cert, denied, 444 U.S. 991 
(1979); United States v. Schoor, 597 F.2d 1303, 1306-07 n.2 (9th Cir. 1979) (probable cause established to 
arrest incoming airline passenger because local DEA agents informed by DEA agents in Bangkok, 
Thailand, who received information from American citizen rrested for involvement in heroin shipment).

37. Carroll v. United States, 267 U.S. 132, 158-59 (1925); see, e.g., United States v. Thomas, 613 F.2d 
787, 790-91 (10th Cir. 1980) (probable cause established to search parcels because information in affidavit 
and photocopies of pornographic material discovered in inadvertently opened UPS parcel attached with 
affidavit linked defendant with pornographic mail-order business); United States v. Miroff, 606 F.2d 777, 
778-79 (7th Cir. 1979) (probable cause established to believe that furs and jewelry stolen because found in 
room with stolen radios and electric shavers), cert, denied, 445 U.S. 928 (1980); United States v. Middleton, 
599 F.2d 1349, 1359 (5th Cir. 1979) (probable cause established to search “adult” movie theater for 
pornographic film because FBI agent submitted affidavit describing in graphic detail twelve scenes 
depicting panoply of sexual activity).

38. Carroll v. United States, 267 U.S. 132, 158-59 (1925); see, e.g., United States v. Fortes, 619 F.2d 
108, 114-15 (1st Cir. 1980) (probable cause established to search stolen automobile for paraphernalia used 
in bank robbery when automobile used to “case” bank, abandoned by person reliably identified as involved 
in prior robbery of another bank, and linked to prior robbery); United States v. Laughman, 618 F.2d 1067, 
1073 (4th Cir. 1980) (probable cause established to stop and search sailboat for marijuana when officer saw 
small rubber boats either moored to it or returning from it with “mound of undistinguishable cargo,” 
which persons then loaded into camper vehicles that soon departed); United States v. Jackstadt, 617 F.2d 
12, 13 (2d Cir.) (per curiam) (probable cause established to search defendants’ home for components of 
hashish oil factory when defendants purchased under false names chemical used for extracting hashish oil 
from marijuana and reliable informant indicated hashish oil factory operating in area), cert, denied, 100 S. 
Ct. 1656 (1980); United States v. Zurosky, 614 F.2d 779, 786-87 (1st Cir. 1979) (probable cause established 
to search panel truck for marijuana when it had been parked near warehouse in which marijuana 
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beyond a reasonable doubt,39 the Supreme Court this term in Ybarra v. 
Illinois* 0 reaffirmed that an officer’s mere suspicion of criminal activity is not 
sufficient to establish probable cause.41

discovered and, when later located in hotel parking lot, officers learned owner had reported it stolen); id. at 
790 (probable cause established to search boat for marijuana residue when it had been moored at loading 
dock of warehouse in which marijuana discovered and decks and hold were wet, despite absence of rain or 
rough seas); United States v. Thomas, 613 F.2d 787, 790-91 (10th Cir. 1980) (probable cause established to 
search for pornographic materials in packages located at telephone and mailing service office when 
inadvertently opened separate package contained pornographic materials and employees at office 
previously had discovered pornographic materials in packages mailed to defendant); Grimaldi v. United 
States, 606 F.2d 332, 337-38 (1st Cir.) (probable cause established to search defendant’s residence for 
counterfeiting equipment because defendant’s fingerprint found on negative of notes, likely that equipment 
concealed in home, and defendant fled from yard when approached by Secret Service agent), cert, denied, 
444 U.S. 971 (1979); United States v. Hudson, 601 F.2d 797, 799-800 (5th Cir. 1979) (per curiam) 
(probable cause established to search defendant’s motor home for marijuana because suspicious movements 
of motor home in campground area suggested illegal border crossing had occurred); United States v. 
Hatfield, 599 F.2d 759, 760-62 (6th Cir. 1979) (probable cause established to search defendant’s premises 
for transaction records and firearms because defendant was licensed firearms dealer, had sold firearms 
from police cruiser, and recently had indicated two firearms for sale); cf. United States v. Thompson, 612 
F.2d 233, 234 (6th Cir. 1980) (probable cause not established to search defendant’s house trailer for firearm 
because officers seeking warrant failed to provide magistrate with any information that would place firearm 
in house trailer)- United States v. Charest, 602 F.2d 1015, 1017 (1st Cir. 1979) (probable cause not 
established to search defendant’s home for handgun used to commit murder because nothing in affidavit 
suggested that defendant, contrary to “common sense,” would keep handgun at home after murder).

39. See, e.g., Spinelli v. United States, 393 U.S. 410, 419 (1969) (probable cause requires only showing 
of probability of criminal activity); United States v. Ventresca, 380 U.S. 102, 107 (1965) (probable cause 
depends on probabilities); Brinegar v. United States, 338 U.S. 160, 175 (1949) (probable cause to arrest 
requires reasonable basis for belief in guilt, but less evidence than would justify conviction); United States 
v. Davis, 617 F.2d 677, 692 (D.C. Cir. 1979) (probable cause requires finding only of probability of 
criminal activity, not prima facie showing of such activity); United States v. Matthews, 615 F.2d 1279, 
1284 (10th Cir. 1980) (although more than mere suspicion necessary to establish probable cause, officer 
need not possess information sufficient to establish guilt); United States v. Agostino, 608 F.2d 1035, 1037 
(5th Cir. 1979) (probable cause to arrest requires less evidence than finding of guilt and must be judged 
with common sense view to realities of everyday life); United States v. Preston, 608 F.2d 626, 632 (5th Cir. 
1979) (although more than “reasonable suspicion” necessary to establish probable cause, evidence 
sufficient to establish guilt not required), cert, denied, 100 S. Ct. 2162 (1980); United States v. Ashcroft, 
607 F.2d 1167, 1170 (5th Cir. 1979) (probable cause showing requires “much less evidence” than finding 
sufficient to convict); United States v. Middleton, 599 F.2d 1349, 1356 (5th Cir. 1979) (same).

40. 444 U.S. 85 (1979).
41. Id. at 91 (“a person’s mere propinquity to others independently suspected of criminal activity does 

not, without more, give rise to probable cause to search that person”); see, e.g., Brinegar v. United States, 
338 U.S. 160, 175 (1949) (“bare suspicion” of criminal activity insufficient to establish probable cause); M. 
M. v. Anker, 607 F.2d 588, 589 (2d Cir. 1979) (per curiam) (probable cause not established to strip search 
student on mere suspicion that he “might” have stolen unidentified object); United States v. Henry, 604 
F.2d 908, 916 (5th Cir. 1979) (neither suspicion nor “strong reason to suspect” sufficient to establish 
probable cause).

In Ybarra law enforcement officers entered a tavern to serve a search warrant on either a bartender 
suspected of selling heroin or the proprietor of the tavern. 444 U.S. at 87-88. The officers frisked all the 
patrons of the tavern, including the defendant, for weapons. Id. at 88. During a second patdown of the 
defendant, an officer discovered tin foil packets containing heroin in a package of cigarettes he had felt in 
defendant’s pocket during the initial patdown. Id. at 89. The Supreme Court rejected the Government’s 
contention that the first patdown search was legitimate under Terry v. Ohio, 392 U.S. 1 (1968), and 
consequently rejected the Government position that the second search was constitutional because the 
officer had probable cause to believe that the defendant was carrying narcotics. Id. at 93-94. The Court 
indicated that because the officer had no reasonable grounds for believing the defendant was armed and 
presently dangerous, the officer had no legal right to conduct a patdown search the defendant. Id. Because 
the initial patdown was unconstitutional, the Court held that the seizure of the heroin contravened the 
fourth amendment. Id. at 96.
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Courts require that a neutral and detached magistrate rather than a law 
enforcement officer on the street determine the existence of probable cause.42 
When seeking a warrant, an officer should present sufficient facts in the 
affidavit43 to allow a magistrate weighing the evidence in a common sense, 
nontechnical manner44 to make an independent judgment about the existence 
of probable cause.45 To encourage officers to seek warrants, reviewing courts 
generally give a magistrate broad discretion to decide whether probable cause 
exists.46

Probable Cause Based on Informants. When probable cause is based in
whole or in part upon the statements of an informant,47 courts decide the

42. United States v. Johnson, 333 U.S. 10, 14 (1947); United States v. Lefkowitz, 285 U.S. 452, 464 
(1932); see Beck v. Ohio, 379 U.S. 89, 96 (1964) (warrantless arrest bypasses safeguard provided by 
magistrate’s predetermination of probable cause); Jones v. United States, 362 U.S. 257, 270-71 (1960) (in 
doubtful case, police should seek warrant so that independent judicial officer can weigh evidence); cf. 
Zambito v. Blair, 610 F.2d 1192, 1195 & n.5, 1196 (4th Cir. 1979) (before person extradited, judicial 
finding of probable cause required), cert, denied, 445 U.S. 928 (1980); United States v. Millican, 600 F.2d 
273, 277 (5th Cir. 1979) (when person responds to summons to appear before court, “highly desirable” for 
court to establish probable cause, if challenged, before proceeding to trial), cert, denied, 100 S. Ct. 1274 
(1980).

43. See United States v. Matthews, 572 F.2d 208, 208 (9th Cir. 1977) (per curiam) (magistrate’s inquiry 
limited to face of affidavit).

44. United States v. Ventresca, 380 U.S. 102, 108 (1965); see, e.g., United States v. Jackstadt, 617 F.2d 
12, 14 (2d Cir.) (per curiam) (magistrate entitled to draw “reasonable inferences” from facts set forth in 
affidavit), cert, denied, 100 S. Ct. 1656 (1980); United States v. Rios, 611 F.2d 1335, 1347 (10th Cir. 1979) 
(affidavit should be considered in common sense, nontechnical manner, with deference to magistrate in 
marginal cases); Grimaldi v. United States, 606 F.2d 332, 338 (1st Cir.) (probable cause established from 
facts in affidavit and inferences “naturally and properly” drawn from them), cert, denied, 444 U.S. 9 
(1979); United States v. Williams, 605 F.2d 495, 497 (10th Cir.) (affidavit should be viewed with common 
sense, not hypertechnical scrutiny), cert, denied, 444 U.S. 932 (1979); United States v. Calandrella, 605 
F.2d 236, 243 (6th Cir.) (same), cert, denied, 444 U.S. 991 (1979); United States v. Axselle, 604 F.2d 1330, 
1336 (10th Cir. 1979) (because affidavits prepared under pressure of time and distance, they should be read 
in commonsense and realistic manner); United States v. Carignan, 600 F.2d 762, 764 (9th Cir. 1979) 
(affidavit must be reviewed in common sense and realistic fashion); cf. United States v. Hendershot, 614 
F.2d 648, 654 (9th Cir. 1980) (no merit in “more-likely-than-not” standard urged by defendant; magistrate 
need only conclude reasonablness of seeking evidence in place indicated by affidavit).

This term the First Circuit emphasized that the “common sense” standard suggested in Ventresca 
applies only to an affidavit, not the search warrant based on it, and thus the standard does not eliminate the 
requirement for specificity in the warrant. United States v. Abrams, 615 F.2d 541, 544 (1st Cir. 1980). The 
court remarked that without such a requirement, “the government would return us to the general warrant 
era” under the rubric of common sense. Id.

45. See Aguilar v. Texas, 378 U.S. 108, 111 (1964) (magistrate should not be rubber stamp for police).
46. United States v. Ventresca, 380 U.S. 102, 108-09 (1965); see, e.g., United States v. Calandrella, 605 

F.2d 236, 243 (6th Cir.) (if alternative reading of affidavit possible, reviewing court will not disturb 
magistrate’s choice unless judgment arbitrarily exercised), cert, denied, 444 U.S. 991 (1979); United States 
v. Middleton, 599 F.2d 1349, 1356 (5th Cir. 1979) (reviewing court’s task not to substitute its judgment for 
magistrate, but to determine whether substantial basis exists for magistrate’s decision) (citing United States 
v. Fuller, 441 F.2d 755, 759 (4th Cir. 1971)); United States v. Hatfield, 599 F.2d 759, 762 (6th Cir. 1979) 
(when alternative readings of affidavit equally reasonable, reviewing court should not substitute its 
interpretation of facts for that of magistrate); cf. United States v. Rasor, 599 F.2d 1330, 1332 (5th Cir. 
1979) (although magistrate entitled to great deference and magistrate’s determination conclusive absent 
arbitrariness, magistrate’s judgment rejected because person of reasonable caution could not find probable 
cause on basis of information in affidavit).

47. Under the Federal Rules of Criminal Procedure probable cause may be based in whole or in part on 
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validity of the probable cause finding under the two-pronged test announced 
in Aguilar v. Texas™ and modified in Spinelli v. United States.* 48 49 This test 
requires that an affidavit set forth the underlying circumstances from which 
the informant concluded that criminal activity was occurring50 and the 
underlying circumstances from which the affiant concluded that the inform
ant was credible or the information reliable.51 The first prong of the Aguilar 
test usually is satisfied when the informant personally has observed contra
band or illegal activity.52 The second prong commonly is established by 
showing that the informant previously has given accurate information.53 
When a fellow law enforcement officer provides hearsay based on his direct 
observations, however, the affiant need not establish reliability.54 Some courts 

hearsay. See Fed. R. Crim. P. 4(b) (arrest); id. 4(c)(1) (search). A substantial basis for crediting hearsay 
statements must exist, Jones v. United States, 362 U.S. 257, 272 (1960), however, to allow the magistrate 
independently to make a determination about the existence of probable cause. Spinelli v. United States, 393 
U.S. 410, 415 (1969); Aguilar v. Texas, 378 U.S. 108, 114-15(1964).

48. 378 U.S. 108, 114 (1964).
49. 393 U.S. 410, 415 (1969).
50. Aguilar v. Texas, 378 U.S. at 114.
51. Id.; see, e.g., United States v. Dominguez, 615 F.2d 1093, 1096 (5th Cir. 1980) (because informant 

previously had provided reliable information and his information corroborated independent telephone tip, 
magistrate properly concluded informant credible and information reliable); United States v. Gaultney, 
615 F.2d 642, 643 (5th Cir. 1980) (per curiam) (knowledge of informant’s past reliability and precise 
methods by which information gained provided sufficient underlying circumstances for agent to conclude 
informant credible and information reliable); United States v. Dien, 609 F.2d 1038, 1043 (2d Cir. 1979) 
(because informant defendant’s wife and her information independently corroborated, judge properly 
concluded informant credible and information reliable); cf. United States v. Smith, 598 F.2d 936, 940 (5th 
Cir. 1979) (because informant anonymous and facts innocent and public in nature and corroborated by 
officials, neither Aquilar prongs satisfied).

52. See, e.g.. United States v. Ross, No. 79-1624, slip op. at 4 (D.C. Cir. Apr. 17, 1980) (probable cause 
established because current information based on personal observation of narcotics sale and informant had 
supplied accurate information in past); United States v. Lefkowitz, 618 F.2d 1313, 1316 (9th Cir.) 
(probable cause established because informants heard and observed events related to falsification and 
removal of corporate records), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); United States v. Martin, 
615 F.2d 318, 324 (5th Cir. 1980) (probable cause established because two informants observed defendant 
carrying stolen money and one of informants involved in bank robbery); United States v. Cambindo 
Valencia, 609 F.2d 603, 632-33 (2d Cir. 1979) (probable cause established because informant participated 
in drug transaction and affiant corroborated information, even though informant’s reliability not 
specifically averred in affidavit), cert, denied, 100 S. Ct. 2163 (1980); United States v. Fox, 606 F.2d 231, 
232-33 (8th Cir. 1979) (per curiam) (probable cause established because informant observed sale of 
marijuana and reported license plate of distributor’s automobile).

53. See, e.g., United States v. Ross, No. 79-1624, slip op. at 4 (D.C. Cir. Apr. 17, 1980) (probable cause 
established because informant had supplied accurate information in past and current information based on 
personal observation of narcotics sale); United States v. Bums, No. 78-1945, slip op. at 4-5 (10th Cir. Mar. 
31, 1980) (probable cause established because informant’s past information and assistance led to numerous 
arrests and seizures of narcotics); United States v. Dominguez, 615 F.2d 1093, 1096 (5th Cir. 1980) 
(probable cause established because informant previously reliable and instant tip confirmed by another 
informant); United States v. Gaultney, 615 F.2d 642, 643 (5th Cir. 1980) (per curiam) (probable cause 
established because informant’s past reliability known by DEA agent who applied for search warrant); 
United States v. Perez-Esparaza, 609 F.2d 1284, 1287 (9th Cir. 1979) (probable cause established because 
informant previously had supplied 20 to 25 subsequently verified tips); United States v. Williams, 603 F.2d 
1168, 1171 (5th Cir.) (probable cause established because informant had provided information on many 
occasions in past that led to arrests of persons for narcotics violations); United States v. Diecidue, 603 F.2d 
535, 560 (5th Cir. 1979) (probable cause established because coconspirator’s information so accurate that 
he must have observed facts reported), cert, denied, 100 S. Ct. 1345 (1980).

54. United States v. Ventresca, 380 U.S. 102, 111 (1965); see United States v. Calandrella, 605 F.2d 236, 
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have held that an affiant does not have to meet the Aguilar requirements 
strictly when he has received information from a nonprofessional informant 
who is a known private citizen, victim, or bystander recounting good faith 
observations.55

245 (6th Cir.) (magistrate entitled to rely on simple objective facts supplied by other law enforcement 
officers), cert, denied, 444 U.S. 991 (1979); United States v. Beusch, 596 F.2d 871, 874 (9th Cir. 1979) 
(government investigatory agents entitled to presumption of credibility); cf. United States v. Schoor, 597 
F.2d 1303, 1306 n.2 (9th Cir. 1979) (dictum) (information provided to DEA agents overseas and relayed by 
them to DEA agents in United States carries “own indicia of reliability” to establish probable cause for 
arrest). An arresting officer’s reliance on a fellow officer, however, does not insulate from challenge the 
probable cause for arrest. Whitley v. Warden, 401 U.S. 560, 568 (1971).

Courts also have been willing to allow an affiant to establish probable cause when a law enforcement 
officer corroborates an informant’s tip. See, e.g., United States v. Burns, No. 78-1945, slip op. at 5 (10th 
Cir. Mar. 31, 1980) (probable cause established because informant’s information about drug transaction 
independently corroborated by drug enforcement agents); United States v. Avila-Dominguez, 610 F.2d 
1266, 1271 (5th Cir. 1979) (probable cause established because informant’s detailed information about 
illegal entry of aliens corroborated by INS agents soon after surveillance began); United States v. Beusch, 
596 F.2d 871, 874-76 (9th Cir. 1979) (because informant was special agent of U.S. Customs Service and 
information in affidavit corroborated informant’s statements, magistrate reasonably concluded informant 
credible and information reliable); United States v. Barham, 595 F.2d 231, 246 (5th Cir. 1979) (probable 
cause established because reports of two informants corroborated each other and also were corroborated by 
Secret Service agents); cf. United States v. Andrews, 600 F.2d 563, 569 (6th Cir.) (reasonable suspicion to 
stop and question defendant established even though Aguilar prongs not met because anonymous tipster’s 
information accurate and partially corroborated by DEA agent), cert, denied, 444 U.S. 878 (1979).

55. See e.g., United States v. Powell, 612 F.2d 1176, 1178-79 (7th Cir. 1980) (reasonable to believe 
American Express employee’s claim that certain money orders forged because economic incentive helps 
ensure reliablility of employee); United States v. Calandrella, 605 F.2d 236, 245 (6th Cir.) (magistrate 
properly could credit facially neutral information about banking practices provided by banking official), 
cert, denied, 444 U.S. 991 (1979); United States v. Melvin, 596 F.2d 492, 497 (1st Cir.) (magistrate could 
consider statements from bystander about events he witnessed), cert, denied, 444 U.S. 837 (1979).

An affiant might satisfy the second prong of Aguilar by providing the magistrate with a statement made 
by an informant against his penal interests. Compare United States v. Harris, 403 U.S. 573, 585 (1971) 
(Burger, C.J., with Black, Blackmun & White, JJ., concurring) (statement against penal interest, without 
more, might provide magistrate with sufficient basis for crediting tip based on tipster’s personal 
observation) and United States v. Davis, 617 F.2d 677, 693 (D.C. Cir. 1979) (admission against penal 
interest may form basis for magistrate’s conclusion that informant reliable) with United States v. Martin, 
615 F.2d 318, 326 (5th Cir. 1980) (although entitled to “some weight,” statement against penal interest 
does not establish reliability).

56. 393 U.S. 410 (1969).
57. Id. at 415.
58. Id. at 417-18; see United States v. Farese, 612 F.2d 1376, 1377-79 (5th Cir. 1980) (informant’s 

information considered reliable because wealth of details based in part on personal observation and because 
DEA agents independently corroborated same information). If police independently corroborate only facts 
of a public nature, courts will be less likely to hold that the affiant established probable cause under 
Spinelli. See United States v. Rasor, 599 F.2d 1330, 1331-32 (5th Cir. 1979) (corroboration of innocent 
details of tip insufficient to establish even reasonable suspicion); United States v. Smith, 598 F.2d 936, 940 
(5th Cir. 1979) (corroboration confined to facts of public nature, such as, makes of cars or license plate 
numbers, insufficient to meet Spinelli threshold).

In Spinelli v. United States56 the Supreme Court provided a method for an 
affiant to establish a substantial basis for probable cause when he cannot 
satisfy the two prongs of Aguilar.5'' Spinelli permits the use of a tip if it 
contains enough detail to allow a magistrate to infer that the informant 
obtained his information in a reliable manner and if independent police 
corroboration of the details indicates that the informant is credible.58 Because 
the affidavit in Spinelli was insufficient to establish probable cause under 
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either approach,59 the Court cited the facts of Draper v. United States60 as an 
example of the type of detail and corroboration that would satisfy the test.61 
The Spinelli Court, however, did not indicate specifically the amount and 
type of detail that must be corroborated for a search warrant to issue.62

The Supreme Court’s subsequent decision in United States v. Harris63 
generated greater uncertainty by relying on other factors to credit an 
informant’s tip.64 The search warrant in Harris was based on an affidavit that 
failed to allege the informant’s reliability and contained no independent 
corroboration of the details of the tip.65 The plurality opinion identified the 
affiant’s knowledge of the suspect’s reputation for criminal activity66 and the 
informant’s statements against penal interest67 as the primary factors estab
lishing a substantial basis for crediting a tip based on the informant’s personal 
observations.68 Although five members of the Court affirmed the conviction, a 
majority could not agree upon which factors provided the basis for crediting 
the tip.69

59. 393 U.S. at 416-17.
60. 358 U.S. 307 (1959). In Draper police received a tip that an individual carrying heroin would arrive 

by train on one of two particular mornings. The tip included an extremely detailed description of the 
individual’s physical features, gait, clothing, and luggage. Id. at 309 & n.2. In Spinelli the Court indicated 
that police observation of an individual matching the description provided sufficient corroboration to 
credit the tip in Draper. 393 U.S. at 417.

61. 393 U.S. at 416-17.
62. The uncertainty stems from the apparent conflict between language in Spinelli indicating that 

incriminating activity must be corroborated, id. at 418, and the Spinelli Court’s reliance on Draper, in 
which the police corroborated seemingly innocent activity. See id. at 417-18. Concurring in Spinelli, Justice 
White examined two possible interpretations of Draper. Id. at 426-28 (White, J., concurring). Justice White 
indicated that Draper is a doubtful decision if the verification of many independent details provided by an 
informant makes a final, unrelated detail of criminal activity sufficiently probable to justify a warrant. Id. 
at 427. According to Justice White, Draper should be read to mean that the type of detail corroborated by a 
law enforcement officer supports an inference of criminal activity. Id. at 427-28. The detail in Draper met 
this test because police observation corroborated facts not generally known except to those intimately 
connected with making careful arrangements for meeting the suspect. Id. at 427.

63. 403 U.S. 573 (1971) (plurality opinion).
64. See generally 1 W. LaFave, Search and Seizure § 3.3, at 499-586(1978).
65. 403 U.S. at 575-76.
66. Id. at 583.
67. Id. at 583-84. The informant admitted purchasing contraband from the suspect. Id. at 583.
68. Id. at 576-77. In addition to knowing of the suspect’s general reputation for trafficking in 

contraband, the affiant knew that a fellow officer previously had discovered contraband on the suspect’s 
property. Id.

69. Only Justices Black and Blackmun concurred in full with Chief Justice Burger’s plurality opinion. 
Justice Stewart supported only the proposition that the “ample factual basis for believing the informant" 
contained in the affidavit when coupled with the affiant’s knowledge of the suspect’s background provided 
sufficient basis for the magistrate to have issued the warrant. Id. at 579-80, 585 (Burger, C.J., with Black, 
Blackmun & Stewart, JJ., concurring). Justice White believed that an informant’s statements against penal 
interest, without more, could provide the magistrate with a sufficient basis for crediting a tip based on 
personal observation and concluded that the affidavit as a whole supported the warrant. Id. at 583-85 
(Burger, C.J., with Black, Blackmun & White, JJ., concurring).
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ARRESTS

The fourth amendment’s prohibition against unreasonable seizures re
quires that all arrests70 be based on probable cause.71 Last term in Dunaway v. 
New York12 the Supreme Court considered the degree of intrusion necessary 
to trigger the probable cause requirement. Although never told he was under 
arrest, the defendant in Dunaway was picked up by law enforcement officers, 
transported to a police station for questioning, and would have been 
restrained had he attempted to leave.73 Even though the officers never 
formally arrested the defendant, the Court held that the seizure violated the 
fourth amendment.74 This term two justices in United States v. Mendenhall15 
addressed the issue of what constitutes a “seizure” within the meaning of the 
fourth amendment.76 In Mendenhall the defendant, a deplaning airline 
passenger who fit the “drug courier profile,”77 was questioned bv DEA 
agents, accompanied them to the airport DEA office, and then was subjected 
to a consenual strip search.78 Justice Stewart, writing for himself and Justice 
Rehnquist, stated that a person has been seized “only when by means of 
physical force or a show of authority, his freedom of movement [has been] 
restrained.”79 Four justices dissented, arguing that Justice Stewart’s conclu-

70. Whether a law enforcement officer has “arrested” a defendant depends on an evaluation of the 
surrounding circumstances. A primary consideration is whether the defendant felt free to choose between 
either terminating or continuing his encounter with the officer. United States v. Johnson, 608 F.2d 725, 728 
(9th Cir. 1978) (defendant arrested when two Secret Service agents entered defendant’s home with guns 
drawn because “extremely doubtful” defendant thought he was free to leave or to request agents to leave); 
United States v. Preston, 608 F.2d 626, 631 (5th Cir. 1979) (defendant arrested when placed in police van 
because freedom to walk away restrained), cert, denied, 100 S.Ct. 2162 (1980); United States v. Ashcroft, 
607 F.2d 1167, 1169-70 (5th Cir. 1979) (defendant arrested when government agent, followed by other 
agents with guns drawn, entered room brandishing revolver, ordered defendant up against wall for search 
and handcuffed him because defendant “not free to leave”); United States v. Beck, 598 F.2d 497, 501-02 
(9th Cir. 1979) (defendants arrested when taxi surrounded by police, all requested to get out of taxi, and 
each escorted by two officers to separate locations for questioning).

71. U.S. Const, amend. IV.
72. 442 U.S. 200 (1979).
73. Id. at 203.
74. Id. at 206; accord United States v. Matthews, 615 F.2d 1279, 1283-84 (10th Cir. 1980) (whether or 

not defendant technically arrested, detention for custodial interrogation must be supported by probable 
cause); United States v. Tucker, 610 F.2d 1007, 1010 (2d Cir. 1979) (detention of defendant in police 
"holding pen” required finding of probable cause); United States v. Chamberlain, 609 F.2d 1318, 1323-24 
(9th Cir. 1979) (twenty-minute detention of defendant in back seat of patrol car unlawful detention for 
custodial interrogation under Dunaway). In his dissent in Dunaway, Justice Rehnquist indicated that the 
defendant should have been required to make an affirmative showing that the detention was involuntary. 
442 U.S. at 224-25 (Rehnquist, J., dissenting).

75. 100 S. Ct. 1870 (1980).
76. Id. at 1875-76 (Stewart, J., with Rehnquist, J., delivering judgment of Court).
77. The profile is “an informally compiled abstract of characteristics thought typical of persons 

carrying illicit drugs.” Id. at 1873 n.l.
78. Id. at 1873-74 & n.l. After questioning the defendant about why her airplane ticket did not match 

the name on her driver’s license, the agents asked whether she would accompany them to the airport DEA 
office for further questioning. Id. at 1874. At the office an agent asked whether the defendant would 
consent to a search of her person and her handbag. Id. During the subsequent search, which the defendant 
consented to, she produced two packages from her undergarments. Id. Because one of the packages 
appeared to contain heroin, the policewoman conducting the search arrested the defendant for possessing 
heroin. Id.

79. Id. at 1877. Justice Stewart concluded that the DEA agents had not seized the defendant because 
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sion could not be reconciled with Dunaway.* 80 In their view, the intrusion was 
so similar to the intrusion in Dunaway that the officers could not lawfully 
detain the defendant because they had not established the existence of 
probable cause.81

she had no objective reason to believe that she could not end the conversation and continue on her way. Id. 
at 1878. Three justices concurred in the Court’s judgment but did not consider whether the defendant had 
been “seized” within the meaning of the fourth amendment. Id. at 1880 (Powell, J., with Burger, C.J. & 
Blackmun, J., concurring in part and concurring in judgment). These Justices concurred in the Court’s 
judgment because they agreed with the district court that the agents had a “reasonable and articulable 
suspicion of criminal activity ...” for stopping and then questioning the defendant. Id. at 1883.

80. Id. at 1883 (White, J., with Brennan, Marshall & Stevens, JJ., dissenting). Justice White, writing for 
the dissenting justices, agreed that the Court should not address the issue framed by Justice Stewart 
because the district court had not addressed the issue. Id. at 1885. Assuming for the sake of argument that 
the defendant had been seized, however, Justice White considered the legality of the seizure. Id. at 1886.

81. Id. at 1888. Analogizing to Dunaway, Justice White noted that although the agents had not told the 
defendant she was under arrest, “she in fact was not free to refuse to go to the DEA office and was not told 
that she was. Furthermore, once inside the office, [the defendant] would not have been permitted to leave 
without submitting to a strip search.” Id. (footnotes omitted).

82. 423 U.S. 411 (1976).
83. Id. at 423-24. The Court noted that warrantless arrests were sanctioned under the English rule that 

prevailed in most states when the fourth amendment was written and by express statutory provisions in 
most states. Id. at 418-22. In addition, several federal statutes authorize warrantless arrests by particular 
federal officers. See, e.g., 18 U.S.C. § 3052 (1976) (FBI agents); id. § 3053 (U.S. Marshalls); id. § 3056(a) 
(Secret Service agents); id. § 3061(a)(2) (Postal Service inspectors); 21 U.S.C. § 878(3) (1976) (drug 
enforcement agents); 26 U.S.C. § 7607(2) (1976) (customs officers).

84. 423 U.S. at 418 n.6.
85. 427 U.S. 38 (1976).
86. Id. at 43.
87. Id. at 42. The defendant was standing in her doorway when the police approached and identified 

themselves and thus she was not in a place where she had any expectation of privacy. Id. (citing Katz v. 
United States, 389 U.S. 347, 351 (1967)); cf. United States v. Penco, 612 F.2d 19, 25 (2d Cir. 1979) 
(presence of federal agents in hallway outside coconspirator’s apartment, in building stairwell, or in garage 
not violative of defendant’s reasonable expectation of privacy).

88. 427 U.S. at 43. For a discussion of the hot pursuit exception to the warrant requirement, see notes 
144-49 infra and accompanying text.

89. 100 S. Ct. 1371 (1980).
90. Id. at 1374-75.
91. See note 83 supra (discussing reasons cited in Watson for upholding warrantless arrest in public).
92. 100 S. Ct. at 1388. For a more extensive discussion of Payton, see notes 14-23 supra and 

accompanying text.

In United States v. Watson82 the Supreme Court endorsed the common law 
rule that police may make a warrantless felony arrest in a public place based 
solely on probable cause.83 Although Watson expressly left open whether and 
under what circumstances police may enter a residence to make an arrest,84 in 
United States v. Santana85 the Court subsequently upheld a warrantless arrest 
in the vestibule of a suspect’s home.86 The Court emphasized, however, that 
the arrest began in a public place87 and that the doctrine of hot pursuit 
justified the arrest.88 89 This term in Pay ton v. New York™ the Court held that in 
the absence of exigent circumstances police cannot make a warrantless and 
nonconsensual entry into a suspect’s home to make an arrest.90 After 
reviewing the reasons for upholding warrantless arrests in public considered 
in Watson,91 the Court concluded that “neither history nor this Nation’s 
experience requires us to disregard the overriding respect for the sanctity of 
the home embedded in our traditions . . . ,”92
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Under federal law an officer who has constitutional authorization to enter 
a home must announce his authority and purpose before entering and he may 
enter forcibly only if he is refused admittance.93 If the officer, however, is 
virtually certain that such an announcement would be a useless gesture 
because the person to be arrested already knows the officer’s purpose, courts 
may relax the requirement.94 In Payton v. New York95 the Supreme Court 
indicated that when the officer has an arrest warrant supported by probable 
cause, the persons to be arrested are constitutionally required to allow the 
officer to enter.96

93. 18 U.S.C. § 3109 (1976). Although the statute refers only to the execution of search warrants, the 
Supreme Court has extended this statute to entries made to effect arrests. See Miller v. United States, 357 
U.S. 301, 306 (1958) (validity of entry by federal officer to make arrest without warrant “must be tested by 
criteria identical with those embodied in § 3109”), cited with approval in Sabbath v. United States, 391 U.S. 
585, 588 (1968).

94. Miller v. United States, 357 U.S. 301, 310 (1958).
95. 100 S. Ct. 1371 (1980).
96. Id. at 1388.
97. Frisbie v. Collins, 342 U.S. 519, 522-23(1952).
98. See notes 754-837 infra and accompanying text (discussing exclusionary rule).
99. Johnson v. United States, 333 U.S. 10, 14 (1948); see Connally v. Georgia, 429 U.S. 245, 250 (1977) 

(per curiam) (justice of peace who receives fee only if warrant issues not neutral and detached); Coolidge v. 
New Hampshire, 403 U.S. 443, 453 (1971) (state attorney general, as chief investigator and prosecutor of 
case, not neutral and detached). For a discussion of the probable cause requirement, see notes 34-69 supra 
and accompanying text.

100. Fed. R. Crim. P. 41(a).
101. U.S. Const, amend. IV; Fed. R. Crim. P. 41(c); see, e.g., Marron v. United States, 275 U.S. 192, 

196 (1927) (particularity requirement prevents “general searches” under warrant; nothing left to discretion 
of officer executing warrant); United States v. Abrams, 615 F.2d 541, 543 (1st Cir. 1980) (warrant failed 
particularity requirement because officers’ discretion unfettered, no time limitation, and no description of 
specific health records sought); United States v. Roche, 614 F.2d 6, 7-8 (1st Cir. 1980) (warrant failed 
particularity requirement because it authorized seizure of all business records related to insurance in 
general rather than motor vehicle insurance under investigation); Pieper v. United States, 604 F.2d 1131, 
1134 (8th Cir. 1979) (warrant issued for inspection of business records must set forth with some degree of 
particularity dates of records sought).

A warrant that lacks particularity might be cured by an affidavit that discusses in detail the items 
sought. Cf. United States v. Roche, 614 F.2d 6, 7-8 (1st Cir. 1980) (because affidavit neither incorporated 
into nor served with warrant, particularity of affidavit could not save overly broad warrant); Lafayette 
Academy, Inc. v. United States, 610 F.2d 1, 4 (1st Cir. 1979) (because affidavit not served with warrant and 
warrant did not specifically refer to affidavit, affidavit could not cure deficiencies in warrant).

An unlawful arrest or seizure neither precludes prosecution nor invalidates 
a subsequent conviction.97 The exclusionary rule provides the primary 
sanction for an unlawful arrest or seizure by requiring the suppression of any 
evidence seized in a search incident to an unlawful arrest.98

SEARCH WARRANTS

Under the fourth amendment, a neutral and detached magistrate may issue 
a warrant only upon a finding that probable cause exists.99 Furthermore, 
under rule 41(a) of the Federal Rules of Criminal Procedure, only a federal 
magistrate or state judge may issue a federal warrant.100 Whether state or 
federal, a warrant must specify with particularity the place to be searched and 
the persons or things to be seized.101 The description of the place to be 
searched must enable the officers to locate the place without reasonable 
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possibility of mistake.102 Similarly, the persons or things to be seized must be 
described with sufficient particularity to leave “nothing ... to the discretion 
of the officer executing the warrant.”103 When a law enforcement officer

102. Steele v. United States, 267 U.S. 498, 503 (1925); United States v. Stanley, 597 F.2d 866, 870 (4th 
Cir. 1979) (evidence discovered in automobile suppressed because warrant for search of residence did not 
describe with particularity automobile parked outside in common parking lot); cf. United States v. Gitcho, 
601 F.2d 369, 371-72 (8th Cir.) (search pursuant to warrant lawful because officers executing search 
warrant kept premises under surveillance while warrant sought, even though address of premises to be 
searched inaccurate), cert, denied, 444 U.S. 871 (1979).

103. Marron v. United States, 275 U.S. 192, 196 (1927).
Magistrates may have difficulty particularizing warrants authorizing the seizure of business records. 

This term in United States v. Abrams, for example, the First Circuit held that a warrant authorizing the 
seizure of certain doctors’ records was unconstitutionally broad. 615 F.2d 541, 544 (1st Cir. 1980). The 
court noted that the warrant, which authorized the seizure of “certain business and billing and medical 
records . . . which show actual medical services performed and fraudulent services claimed to have been 
performed in a scheme to defraud the United States . . . ,” left to the officers unfettered discretion and 
limitless time to conduct the search. Id. at 542-43. Given this discretion, the officers seized all of the 
Medicare and Medicaid records of the doctors, as well as the records of non-Medicare-Medicaid patients. 
Id. at 543. The court compared this “investigatory dragnet” to the general warrant and unrestricted search 
specifically condemned by the framers of the Constitution. Id. Because the warrant was unconstitutionally 
broad, the court further noted that the officers’ fortuity in seizing records that might have been within the 
scope of a sufficiently particularized warrant could not rehabilitate their defective warrant. Id. at 544.

In another decision this term, however, the First Circuit upheld a warrant that authorized the seizure of 
almost all of a firm’s business records. In United States v. Brien a firm had been implicated in a pervasive 
scheme to defraud investors through commodity options trading. 617 F.2d 299, 303 (1st Cir.), cert, denied, 
100 S. Ct. 1854 (1980). Although the court did not cite its decision in Abrams, it similarly focused on the 
discretion allowed the officers conducting the search. The court noted that the affidavit supporting the 
search warrant described the firm’s sales techniques and business practices in such detail that the 
magistrate accurately could determine which records would be essential to mail and wire fraud. Id. at 309. 
The court held that once probable cause had been established, the magistrate lawfully could permit the 
officers executing the search warrant to seize all the business records of the firm because the records had 
been so accurately described that the officers did not have to exercise their own discretion in conducting the 
search.

Searches of law offices for documentary materials raise particularly troublesome issues because such 
searches threaten the attorney-client relationship by jeopardizing values protected by the fourth, fifth, and 
sixth amendments. See generally Bloom, The Law Office Search: An Emerging Problem and Some 
Suggested Solutions, 69 Geo. L.J. 1 (1980).

In United States v. Cortellesso the First Circuit restated two tests with which a magistrate must ensure 
compliance before he issues a warrant. 601 F.2d 28, 31 (1st Cir. 1979), cert, denied, 444 U.S. 1072 (1980). 
These tests, first enunciated in United States v. Klein, 565 F.2d 183, 188, (1st Cir. 1977), were designed to 
allow a magistrate lawfully to issue a warrant with a generic description of the evidence sought. First, law 
enforcement officials must establish their reason for believing that “a large collection of similar contraband 
is present on the premises to be searched.” 601 F.2d at 31. Second, the officers must describe how they will 
differentiate the contraband from other items on the premises. Id. Because the officers met this test in 
Cortellesso, the court held that the generic description of “stolen goods, wares and merchandise valued in 
excess of $5000 which have travelled in interstate commerce . . .” in the warrant was sufficiently particular 
and hence the warrant was valid. Id. at 30-31.

This term other circuit courts considered the adequacy of warrants generically describing the items to be 
seized. See, e.g., United States v. Korman, 614 F.2d 541, 546 (6th Cir. 1980) (although description “other 
instrumentalities and/or paraphernalia” possibly too broad, officers had probable cause to seize item not 
specifically mentioned in warrant), U.S. appeal pending; United States v. Torch, 609 F.2d 1088, 1089-90 
(4th Cir. 1979) (although warrant cannot simply specify seizure of “obscene materials,” warrant met 
particularity requirement for seizure of “records, documents, and writings related to the transportation, 
sale and distribution in interstate commerce of lewd, lascivious and filthy films . . .”), U.S. appeal pending; 
Pieper v. United States, 604 F.2d 1131, 1134 (8th Cir. 1979) (dictum) (when warrant authorizes search for 
business records, dates of records sought must be described with some degree of particularity); cf. United 
States v. Beusch, 596 F.2d 871, 876 (9th Cir. 1979) (seizure of entire volume of written material rather than 
specific pages relevant to warrant not beyond scope of warrant).
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seizes evidence not specified in the warrant, a court may suppress the evidence 
as beyond the scope of the authorized search.104 105

104. See United States v. Rettig, 589 F.2d 418, 423 (9th Cir. 1978) (because agents exceeded bounds 
permitted by warrant by seizing evidence not specified in warrant, all evidence seized suppressed). See 
generally 2 W. LaFave, Search and Seizure § 4.11, at 163-84(1978).

105. 438 U.S. 154 (1978).
106. Id. at 171-72. A defendant may challenge only the statements of the affiant, not those of a 

nongovernmental informant. Id. at 171; see United States v. Luschen, 614 F.2d 1164, 1172 (8th Cir.) (even 
though defendant challenged veracity of informant’s statements, warrant valid because no showing that 
affiant recklessly disregarded accuracy of information), cert, denied, 100 S. Ct. 2161 (1980).

107. 438 U.S. at 171; see, e.g., United States v. Lefkowitz, 618 F.2d 1313, 1317 (9th Cir.) (warrant valid 
because defendant failed to assert intent or recklessness in omission of informant’s name from affidavit), 
cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); United States v. Davis, 617 F.2d 677, 693-94 (D.C. Cir. 
1979) (warrant valid because defendant did not establish that officers’ failure to disclose certain police 
tactics done in reckless disregard for truth); United States v. Martin, 615 F.2d 318, 329 (5th Cir. 1980) 
(warrant valid because defendant unable to demonstrate by preponderance of evidence that facts omitted 
from affidavit result of officer’s reckless disregard for accuracy); United States v. Hendershot, 614 F.2d 
648, 654 (9th Cir. 1980) (warrant valid because defendant failed to show misrepresentation intentional, 
reckless, or prejudicial); United States v. House, 604 F.2d 1135, 1138-39 (8th Cir. 1979) (even though 
defendant might have made substantial preliminary showing of intentional falsity or reckless disregard for 
truth, warrant valid because defendant failed to establish allegation by preponderance of evidence), cert, 
denied, 444 U.S. 931 (1980); United States v. Cruz, 603 F.2d 673, 674-75 (7th Cir. 1979) (warrant valid 
because defendant failed to establish misstatement in affidavit reckless or intentionally untruthful), cert, 
denied, 444 U.S. 1071 (1980); cf. United States v. White, 607 F.2d 203, 208-09 (7th Cir. 1979) (defendant’s 
arrest lawful even though misstatement in affidavit because no attempt to deceive court and defendant 
already in custody when warrant issued).

108. 438 U.S. at 171; cf. United States v. Martin, 615 F.2d 318, 329 (5th Cir. 1980) (negligent omissions 
will not undermine affidavit).

Effects of Inaccuracies in Affidavits. Inaccuracies in a supporting
affidavit may justify invalidating a warrant. In Franks v. Delaware'05 the 
Supreme Court narrowed this avenue of relief by identifying those limited 
circumstances that mandate an evidentiary hearing when a defendant chal
lenges the veracity of statements contained in such an affidavit.106 Under 
Franks a defendant must offer proof demonstrating a knowing and intentional 
falsehood or reckless disregard for the truth;107 allegations of either negligence 
or innocent mistake are insufficient.108 Furthermore, the defendant must 
establish that the challenged statement was essential to the finding of probable 
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cause. 109 if the defendant successfully challenges the veracity of the affidavit, 
a court must void the search warrant and exclude the fruits of the search.110

Attacks on the Execution of Search Warrants. A defendant may
challenge the execution of a federal search warrant if the government fails to 
comply with the fourth amendment,111 rule 41 of the Federal Rules of 
Criminal Procedure,112 or other applicable federal statutes.113 When a state 
warrant is examined for federal prosecutorial purposes and the search is 
“state” in character, the warrant must comply only with the fourth amend
ment.114 An otherwise valid search violates the fourth amendment if it exceeds 
the scope authorized by the warrant.115

Rule 41(c) requires that a federal official execute a federal warrant within 
ten days of issuance and during daytime hours unless the warrant specifically 
provides for a nighttime search.116 Except in exigent circumstances, 18 U.S.C. 
§3109 requires that an officer knock and announce his identity and purpose 
and be refused admittance before breaking into a residence to execute a search

109. 438 U.S. at 171-72; see, e.g., United States v. Jabara, 618 F.2d 1319, 1325 (9th Cir.) (warrant valid 
because affidavit sufficient to establish probable cause, even if four alleged misstatements excised), cert, 
denied, 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980); United States v. Lefkowitz, 618 F.2d 1313, 1317 (9th Cir.) 
(warrant valid because defendant unable to demonstrate affidavit, purged of falsities, insufficient to support 
probable cause), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); United States v. Jackstadt, 617 F.2d 
12, 14 (2d Cir.) (per curiam) (affidavit not defective for failing to state defendant carried chemical 
container into house after having been seen unloading it from jeep because magistrate entitled to draw 
reasonable inferences), cert, denied, 100 S. Ct. 1656 (1980); United States v. Korman, 614 F.2d 541, 547 
(6th Cir. 1980) (disregarding information in affidavit illegally obtained, independent and legitimately 
obtained evidence described in affidavit sufficient to establish probable cause); United States v. Farese, 612 
F.2d 1376, 1377 (5th Cir. 1980) (even though certain statements in affidavit made with reckless disregard 
for truth, warrant valid because affidavit, purged of such statements, nonetheless sufficient to establish 
probable cause); Grimaldi v. United States, 606 F.2d 332, 336-37 (1st Cir.) (purged of illegally obtained 
information, affidavit contained sufficient evidence derived lawfully from independent sources to establish 
probable cause), cert, denied, 444 U.S. 971 (1979); United States v. Axselle, 604 F.2d 1330, 1338 (10th Cir. 
1979) (purged of inaccurate information, affidavit nonetheless set forth sufficient information to establish 
probable cause); United States v. House, 604 F.2d 1135, 1141 (8th Cir. 1979) (warrant valid when 
information defendant alleges deliberately or recklessly omitted from affidavit not necessary to establish 
probable cause), cert, denied, 445 U.S. 931 (1980).

110. 438 U.S. at 156.
111. U.S. Const, amend. IV.
112. See Fed. R. Crim. P. 41(c), (d) (procedures for issuance, execution, and return of search 

warrants).
113. See, e.g., 18 U.S.C. § 3105 (1976) (limiting persons authorized to serve search warrant); id. § 3109 

(limiting situations in which forcible entry to execute search warrant permitted); 21 U.S.C. § 849(e) (1976) 
(allowing execution of search warrants “at any time” in certain narcotics cases).

114. United States v. Bedford, 519 F.2d 650, 653-54 (3d Cir. 1975), cert, denied, 427 U.S. 917 (1976); 
accord United States v. Gibbons, 607 F.2d 1320, 1325 (10th Cir. 1979) (state affidavits and search warrant 
need comply only with federal constitutional requirements for evidence to be admissible in federal trial). If 
federal officers participate extensively in its issuance and execution, a state search warrant may be subject 
to the requirements of rule 41. See United States v. Martin, 600 F.2d 1175, 1180 (5th Cir. 1979) (extensive 
participation of DEA agents converted execution of state search warrant into federal search). If federal 
officers participate in a state-authorized search and their involvement is minimal, however, the search 
remains a state undertaking and thus its execution must conform only to federal constitutional 
requirements to be valid in a federal prosecution. Bedford, 519 F.2d at 654 n.l.

115. See United States v. Rettig, 589 F.2d 418, 423 (9th Cir. 1978) (because agents exceeded bounds 
permitted by warrant in searching for evidence, all evidence seized suppressed). See generally 2 W. 
LaFave, Search and Seizure § 4.11, at 163-84(1978).

116. Fed. R. Crim. P. 41 (c). Rule 41(h) defines daytime as 6 a.m. until 10 p.m. Id. 41(h). 
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warrant.117 Rule 41(d) requires the officer to prepare an inventory of items 
seized and to return a copy of the inventory and the warrant to the issuing 
magistrate after the officer has completed the search.118 In addition, when a 
federal statute concerning a specific crime outlines procedures that conflict 
with the more general federal rules, the statute may take precedence over the 
rules.119

Despite the many restrictions on the issuance and execution of warrants, 
courts appear hesitant to suppress evidence for mere technical violations 
unless the defendant can demonstrate prejudice.120 This term, however, the 
Sixth Circuit in United States v. Shorter121 required the suppression of 
evidence seized pursuant to a warrant requested over the telephone because 
the magistrate, as required by rule 41(c)(2)(D), failed to place the FBI agent 
applying for the warrant under oath immediately.122 Noting that Congress 
“clearly intended” that the oath be administered before the affiant testified,123 
the court refused to overlook this apparently technical violation of the statute.

117. 18 U.S.C. § 3109 (1976); see United States v. Bethea, 598 F.2d 331, 334 (4th Cir.) (officer not 
required to knock and announce entry when entering house to prevent suspect’s attempted escape), cert, 
denied, 444 U.S. 860 (1979); United States v. Dohm, 597 F.2d 535, 537-38 (5th Cir. 1979) (immediate need 
to enter house to prevent destruction of evidence justified failure to knock and announce purpose); cf. 
United States v. Bethea, 598 F.2d 331, 334 (4th Cir.) (once defendant’s sister partially opened door after 
officer showed badge, officer’s opening door further and then entering not “breaking” open of door), cert, 
denied, 444 U.S. 860 (1979). The time that must elapse between the officer’s announcement and his entry, 
however, varies with the exigency of the circumstances. See United States v. Jackson, 585 F.2d 653, 662 
(4th Cir. 1978) (simultaneous entry of many officers permissible when illegal gambling materials sought 
susceptible to immediate destruction). The officer need not announce his authority and purpose when the 
officer is certain that the suspect already knows the officer’s purpose. Ker v. California, 374 U.S. 23, 40-41 
(1963); id. at 47 (Brennan, J., concurring). The defendant has the burden of proving that an officer violated 
the statute. See United States v. Gardner, 553 F.2d 946, 949 (5th Cir. 1977) (challenge to search alleging 
violation of § 3109 dismissed because no prima facie showing by defendant that officer failed to announce 
identity or purpose), cert, denied, 434 U.S. 1087 (1978).

118. Fed. R. Crim. P. 41(D).
119. See Gooding v. United States, 416 U.S. 430, 438-39 (1974) (21 U.S.C. § 849(a) (1976), which 

allows execution of search warrant “at any time” in certain narcotics cases, preempts general provisions of 
rule 41(c) limiting nighttime searches).

120. See, e.g., United States v. Carra, 604 F.2d 1271, 1273-74 (10th Cir.) (no suppression required even 
though state officer, not federal officer, applied for warrant pursuant to rule 41(c) and returned it to federal 
magistrate, although warrant required return to state judge), cert, denied, 444 U.S. 994 (1979); United 
States v. Edwards, 602 F.2d 458, 464-65 (1st Cir. 1979) (no suppression required when affidavit incorrectly 
stated that officer, not airline employee, discovered heroin in package after opening it pursuant to federal 
statute); United States v. Gitcho, 601 F.2d 369, 372 (8th Cir.) (no suppression required even though rule 
41(c)(2) appears to authorize use of oral affidavit only when officer not in presence of magistrate because 
secretaries unavailable to type affidavit before officer requested warrant from magistrate), cert, denied, 444 
U.S. 871 (1979); United States v. Mendel, 578 F.2d 668, 674 (7th Cir.) (no suppression required when 
transcript of proceedings showed magistrate specifically authorized night search even though warrant 
failed to so specify), cert, denied, 439 U.S. 964 (1978).

121. 600 F.2d 585 (6th Cir. 1979).
122. Id. at 588-89.
123. Id. The court distinguished the magistrate’s failure to administer the oath immediately from the 

agent’s failure to fill out a search warrant form before making the telephone call. Because the defendant did 
not claim that the agent acted in “bad faith,” the court rejected the defendant’s contention that the 
evidence should have been suppressed on these grounds. Id. at 586-87. Furthermore, the court refused to 
suppress the evidence seized on the ground that the agent failed to fill out a “duplicate original warrant” 
because the defendant did not claim that the agent’s warrant differed in any material respect from the 
“original warrant” held by the magistrate. Id. at 587.
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WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

Exigent Circumstances. In the presence of exigent circumstances,
police may conduct a warrantless search supported by probable cause either 
to prevent the destruction of evidence124 or to protect either officers125 or the 
public126 from harm. The preservation of evidence rationale requires that an 
officer make a strong showing that he had probable cause to fear imminent 
destruction of the evidence and that he therefore did not have time to obtain a 
warrant.127 Similarly, under the endangered human life rationale, the officer 
must substantiate his belief that life-threatening danger existed at the time of

124. Michigan v. Tyler, 436 U.S. 499, 510 (1978); United States v. Santana, 427 U.S. 38, 43 (1976).
125. United States v. Erb, 596 F.2d 412, 418 (10th Cir.) (warrantless search of house used as laboratory 

for drugs justified because explosive chemicals threatened officers), cert, denied, 444 U.S. 848 (1979).
126. Cady v. Dombrowski, 413 U.S. 433, 447 (1973). In Dorman v. United States, 435 F.2d 385 (D C. 

Cir. 1970) (en banc) the D.C. Circuit identified several factors that may indicate whether exigent 
conditions exist in a particular warrantless search. Id. at 392-93. These factors include the gravity of the 
offense, the reasonableness of the officer’s belief that the suspect is armed, the strength of the showing of 
probable cause, the likelihood that the suspect is in the dwelling searched or will escape if not swiftly 
apprehended, the possibility of a peaceful entry, and the time at which the warrantless entry occurs. Id.

127. The mere possibility that evidence may be destroyed at some point in the future is not an exigency 
sufficient to justify a warrantless search. Compare Vale v. Louisiana, 399 U.S. 30, 34 (1970) (no exigency 
exists when police realize no one present to destroy evidence) and United States v. Houle, 603 F.2d 1297, 
1300 (8th Cir. 1979) (no exigency when police had seized only weapon visible and suspect asleep) and 
United States v. Allard, 600 F.2d 1301, 1304 (9th Cir. 1979) (no exigency when police have no basis to 
believe accomplice aware of defendant’s arrest or might destroy evidence) with United States v. Santana, 
427 U.S. 38, 43 (1976) (exigency exists when suspect with access to evidence sees police) and Cupp v. 
Murphy, 412 U.S. 291, 296 (1973) (exigency exists when defendant knows of officers’ suspicions and 
attempts to destroy evidence) and United States v. Metz, 608 F.2d 147, 155 (5th Cir. 1979) (exigent 
circumstances exist when defendant with access to evidence warned of police presence), cert, denied, 49 
U.S.L.W. 3218 (U.S. Oct. 7, 1980) and United States v. Edwards, 602 F.2d 458, 468-69 (1st Cir. 1979) 
(exigency exists when defendant with access to contraband indicates possible awareness of surveillance and 
police hear water running within house) and United States v. Dohm, 597 F.2d 535, 538 (5th Cir.) (exigency 
would exist if defendant with access to evidence suspected undercover agent and was aware of accomplice’s 
arrest) (dictum), rehearing en banc granted, 602 F.2d 1244 (1979).

This term the Sixth Circuit in United States v. Korman, 614 F.2d 541 (6th Cir. 1980), approved officers’ 
actions in entering a residence to secure the premises when they believed that accomplices would destroy 
drugs stored there. Id. at 544. The court found that the officers could “reasonably conclude” that evidence 
would be destroyed because they had probable cause to believe that the drugs were in the house and 
because the suspect made a hurried predawn departure and left relatives in the house who may have been 
aware of the police surveillance. Id. at 544-45. A dissenting opinion in Korman rejected what it labeled as 
the majority’s “sweeping-the-premises-in-anticipation-of-a-search-warrant” exception to the warrant 
requirement. Id. at 549 (Merritt, J., dissenting). The dissent insisted that police may make a warrantless 
search under exigent circumstances only if the risk of destruction of evidence is “highly probable, that it is 
more likely to occur than not.” Id. at 550.
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the search, us in United States v. Presler^-9 the Fourth Circuit approved the 
warrantless entry of an apartment made after police, based on a report of 
“funny smells” within the apartment, entered it to determine whether the 
occupants needed aid.128 129 130 The court invalidated the officer’s subsequent 
general search of the apartment, however, on the ground that without 
evidence of a crime, police must limit their entry to aiding the occupants.131 132

128. Compare Mincey v. Arizona, 437 U.S. 385, 393 (1978) (no exigency exists when police search 
apartment four days after murder; police must limit warrantless searches of murder scenes to determining 
presence of murderer or victims) and United States v. Dugger, 603 F.2d 97, 99 (9th Cir. 1979) (no exigency 
exists when police, following trail of blood, call into apartment and occupant replies that he is coming out) 
with Cady v. Dombrowski, 413 U.S. 433, 447 (1973) (exigency exists when vandals could obtain weapon 
police believe is in trunk of impounded automobile) and United States v. Zurosky, 614 F.2d 779, 785 (1st 
Cir. 1980) (exigency exists when officers, after arresting two suspects, reenter warehouse to look for 
possible accomplices) and United States v. Prescott, 599 F.2d 103,106 (5th Cir. 1979) (exigency exists when 
police suspect weapon stored in immobilized vehicle of drunken driver). This term in United States v. 
Houle, 603 F.2d 1297 (8th Cir. 1979), the Eighth Circuit invalidated a policeman’s action in reaching 
through a broken window to seize a rifle near a man suspected of threatening his wife. Id. at 1300. The 
court reasoned that no exigent circumstances existed because the suspect was asleep and police had time to 
obtain a warrant. Id.

129. 610 F.2d 1206 (4th Cir. 1979).
130. Id. at 1211.
131. Id.
132. 436 U.S. 499 (1978).
133. Id. at 510.
134. Id. As the Court explained, “Fire officials are charged not only with extinguishing fires, but with 

finding their causes. . . . Immediate investigation may also be necessary to preserve evidence from 
intentional or accidental destruction.” Id. Justices White and Marshall argued that the reentries were 
invalid because conditions were no longer exigent and the officials had the time to obtain a warrant. Id. at 
515-16. (White, J., with Marshall, J., concurring in part and dissenting in part).

135. Id. at 511 (opinion of Court).
136. Id.
137. 607 F.2d 280 (9th Cir. 1979).
138. Id. at 282.
139. Id. at 284-85.

In Michigan v. Tylerm the Supreme Court modified the exigency exception 
with respect to searches made during or after fires. In Tyler police and fire 
officials made a warrantless reentry into a building five hours after a blaze in 
the building was extinguished.133 The Court justified this action by the need to 
continue the investigation of the fire’s origins and to preserve any evidence of 
arson134 and considered the reentries to be “no more than an actual 
continuation of’ preliminary investigations made at the time of the fire.135 
The Court further held, however, that the exigency exception did not 
encompass other reentries made more than three weeks later because those 
reentries “were clearly detached from the initial exigency and warrantless 
entry.”136 137 This term the Ninth Circuit distinguished Tyler in United States v. 
Hoffman.131 In Hoffman firefighters discovered an unloaded sawed-off 
shotgun in a trailer belonging to a convicted felon and alerted a policeman 
who then entered and searched the trailer without a warrant.138 In holding the 
search unlawful the Ninth Circuit emphasized that the officer entered the 
trailer to seize evidence of an unrelated crime, not to extinguish the blaze or to 
investigate its cause.139 Thus, the court reasoned, the search was not a “mere 
extension” of the firefighters’ original investigation and a search warrant was 
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required.140 In contrast, the Second Circuit in United States v. Callabrass141 
approved a warrantless search made by a narcotics detective at the scene of a 
fire three hours after the fire was extinguished.142 The court found that 
exigent circumstances persisted despite the time lapse because the police 
feared that volatile chemicals remained on the premises.143

The Supreme Court in Warden v. Hayden144 recognized another variation 
upon the exigency exception for searches conducted by police in “hot pursuit” 
of a fleeing suspect. Under this exception police in continuous pursuit145 of a 
suspect may enter a building to search either for the suspect or for dangerous 
weapons believed to be associated with the crime.146 The Supreme Court 
extended the scope of this exception in United States v. Santana14'’ to include 
warrantless searches in which police fear destruction of evidence.148 The 
Santana Court approved a police officer’s pursuit of a suspect into the 
vestibule of her house and the subsequent search of her person because police 
had probable cause to believe that the suspect had evidence on her person that 
she could have destroyed in the time necessary to obtain a search warrant.149

Search Incident to Arrest. Police need neither a warrant nor probable
cause to conduct a search incident to a valid arrest.150 Although the scope of

140. Id. The court noted that “[t]he mere fact that a fire has occurred does not give police officers carte 
blanche to enter one’s home, even when armed with probable cause to suspect that evidence of a crime may 
be within the premises.” Id. at 283.

141. 607 F.2d 559 (2d Cir. 1979), cert, denied, 100 S. Ct. 2163 (1980).
142. Id. at 564.
143. Id. The dissent insisted that the search was invalid because the detective investigated the drugs 

present at the scene, not the cause of the fire. Id. at 565 (Oakes, J., dissenting). The majority, however, 
viewed the investigator’s “subjective intention” as irrelevant because the exigent circumstances required 
that an experienced drug investigator quickly identify the chemicals. Id. at 563-64 (opinion of court).

144. 387 U.S. 294 (1967).
145. This term the Eighth Circuit in United States v. Houle, 603 F.2d 1297 (8th Cir. 1979), held that a 

warrantless police entry into a home to arrest a suspect who had been there for at least four hours did not 
constitute “hot pursuit.” Id. at 1300.

146. Warden v. Hayden, 387 U.S. at 298. The Court approved the search of a house for an armed- 
robbery suspect because officers had probable cause to believe the suspect entered the dwelling only 
minutes earlier. Id. at 298-99. Explaining that “the permissible scope of [such a] search [is] as broad as may 
reasonably be necessary to prevent the dangers that the suspect . . . may resist or escape,” id. at 299, the 
Court further approved the seizure of incriminating clothing discovered inside a washing machine. Id. at 
296-97, 307.

147. 427 U.S. 38 (1976).
148. Id. at 43.
149. Id. The court reasoned that because the suspect had seen the police “there was ... a realistic 

expectation that any delay in searching would result in destruction of evidence.” Id.
150. Michigan v. DeFillippo, 443 U.S. 31, 35 (1979); United States v. Robinson, 414 U.S. 218, 235 

(1973); see United States v. Butler, 611 F.2d 1066, 1071 (5th Cir.) (searches of suspects during drug raid 
valid because incident to arrest), cert, denied, 49 U.S.L.W. 3218 (U.S. Oct. 7, 1980).

Police may frisk or search incident to any lawful arrest, including minor traffic violations. Gustafson v. 
Florida, 414 U.S. 260, 264 (1973); United States v. Robinson, 414 U.S. 218, 234-35 (1973). Justice 
Blackmun has stated that a pretext arrest made for the purpose of searching the suspect should not justify 
the search. Michigan v. DeFillippo, 433 U.S. 33, 41 (1979) (Blackmun, J., concurring). This term in United 
States v. Brookins, 614 F.2d 1037 (5th Cir. 1980), the Fifth Circuit declined to find that the police arrested 
the suspect on a pretext in order to conduct an automobile search. Id. at 1040- 41. In Brookins, police, who 
had probable cause to arrest the defendant for trafficking in stolen vehicles, stopped him as he was driving 
and arrested him for having an improper license plate. Id. at 1040. During the subsequent inventory search
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such a search is limited to the suspect’s person and the area within the 
suspect’s immediate control,* 151 the timing of the search is governed by a 
standard of reasonableness under the surrounding circumstances.152 Police 
may delay the search of a suspect’s person153 and any personal effects that he 
has retained154 when it is reasonable to search and hold as evidence effects of 
the suspect that are in police custody after a lawful arrest.155

of the automobile, police discovered evidence connecting him with vehicle thefts. Id. The Fifth Circuit 
approved the search, insisting that the existence of exigent circumstances (the suspect was driving a car) 
and probable cause to search precluded a decision invalidating the search on the basis of a pretext arrest. 
Id. at 1041.

151. In Chimel v. California, 395 U.S. 752 (1969), the Supreme Court defined the “area of immediate 
control” as the area from which the arrested suspect has access to weapons or other evidence. Id. at 763. In 
their dissents, Justices White and Black expressed the fear that requiring the police to leave the scene of the 
arrest to obtain a warrant for searching areas beyond the suspect’s control would leave evidence open to 
destruction by accomplices. Id. at 774 (White, J., with Black, J., dissenting). Despite this concern, in Vale 
v. Louisiana, 399 U.S. 30 (1970), the Court held that the area of immediate control does not extend to 
evidence that may be accessible to accomplices at the time of the suspect’s arrest. Id. at 34. Thus, the Court 
found that when police officers arrested the defendant outside his home, their subsequent search-of the 
home was not justified by the possibility that third parties might destroy the evidence.Id. The Fifth Circuit 
distinquished Vale in United States v. Delgado, 615 F.2d 294, (5th Cir. 1980) (per curiam). In Delgado, 
police arrested suspects outside a building that they knew contained marijuana and entered the building 
without a warrant. Id. at 296. Inside the building the police found the marijuana in plain view. Id. The 
Fifth Circuit that the evidence was admissible because the police entered the building to search for 
additional suspects, not to search for contraband. Id. at 297. In United States v. Aguiar, 610 F.2d 1296 (5th 
Cir. 1980), the Fifth Circuit acknowledged that in the absence of exigent circumstances police may not 
make a warrantless search of a dwelling incident to an arrest occurring outside. Id. at 1304. The court 
declined, however, to rule on the validity of the search because the evidence was not sufficient to support 
the conviction. Id. The Second Circuit upheld in United States v. Dien, 609 F.2d 1038 (2d Cir. 1979), the 
search of part of a room separated from the arrestee by a partition. Id. at 1047.

152. See Rawlings v. Kentucky, 100 S. Ct. 2556, 2564 (1980) (search of suspect’s person valid as 
incident to arrest when “arrest followed quickly on the heels of the challenged search”; not particularly 
important that search preceded arrest rather than vice versa); United States v. Edwards, 415 U.S. 800, 806 
(1974) (police search of suspect’s clothing ten hours after arrest; search reasonable as incident to usual 
custodial arrest and incarceration when arrest occurred late at night and no substitute clothing available).

153. See United States v. Collum, 614 F.2d 624, 627, 629 (9th Cir. 1979) (search of suspect’s person at 
police station following arrest valid); United States v. Avila-Dominguez, 610 F.2d 1266, 1271 (5th Cir. 
1980) (search of suspect’s person at courthouse following arrest valid).

154. See United States v. Edwards, 415 U.S. 800. 804 (1974) (search of suspect’s clothing ten hours 
after arrest valid); United States v. Ziller, 623 F.2d 563, 565 (9th Cir. 1980) (per curiam) (search of 
suspect’s wallet at federal building following arrest at airport valid); United States v. Castro, 596 F.2d 674, 
677 (5th Cir.) (search of suspect’s wallet at jail following arrest on boat valid), cert, denied, 444 U.S. 963 
(1979).

155. United States v. Edwards, 415 U.S. 800, 806 (1974)
156. 607 F.2d 808 (8th Cir. 1979).
157. Id. at 810. The court relied on the proposition that a search incident to a lawful arrest is valid even 

if it occurs a reasonable time after the arrest. Id.
158. 433 U.S. 1 (1977).
159. Id. at 15; see, e.g., United States v. Montano, 613 F.2d 147, 150 (6th Cir. 1980) (three suspects 

This term in United States v. Phillips'56 the Eighth Circuit upheld the 
search of a suspect’s wallet seized at the time of his arrest even though the 
search occurred after the arrest and out of the suspect’s presence.157 As the 
Supreme Court held in United States v. Chadwick,158 however, “once police 
have reduced luggage or other personal property not immediately associated 
with the person of the arrestee to their exclusive control, a search of that 
property is no longer an incident of the arrest.”159 The Court in Chadwick 
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invalidated the search of a two hundred pound, doublelocked footlocker that 
was seized from the trunk of the defendants’ car at the time of their arrest but 
that was searched more than an hour later at the police station.160 In United 
States v. Garcia161 the Seventh Circuit distinguished Chadwick and approved 
the search of two zipped but unlocked suitcases seized during an arrest and 
searched fifteen seconds later a few feet from the arrestee.162 The court 
reasoned that police do not acquire “exclusive control” of an object instantly 
upon seizing it from the arrestee or removing it from his immediate vicinity.163

arrested by four officers in motel room; search of suitcase under bed after suspects “secured” invalid); 
United States v. Cueto, 611 F.2d 1056, 1062 (5th Cir. 1980) (suspect arrested in hotel room; search of 
suitbag and mattress after suspect handcuffed and removed from room invalid); United States v. 
Calendella, 605 F.2d 236, 247 (6th Cir.) (suspect’s briefcase seized at time of arrest; subsequent search of 
briefcase at FBI office invalid), cert, denied, 444 U.S. 991 (1979). This term the Ninth Circuit refused to 
apply Chadwick retroactively. United States v. Comego, 598 F.2d 554, 556 (9th Cir. 1979) (per curiam) 
(suspect’s purse seized at time of arrest; subsequent search of purse at police station valid).

160. 433 U.S. at 15. The Court emphasized that unlike a search of the person, a search of property 
within the arrestee’s immediate control cannot be justified by any reduced expectation of privacy that the 
suspect may have because of the arrest. Id. at 16 n.10. As a result, the Court held that police must obtain a 
warrant to search property when the search occurs at a time and place remote from the arrest and after the 
police have established exclusive control over the object. Id. at 15.

161. 605 F.2d 349 (7th Cir. 1979).
162. Id. at 355-56.
163. Id. The dissent pointed out that the suspect had been incapacitated by fear at the time of the arrest 

and that the arresting officers did not believe that exigent circumstances existed. Id. at 366-67 (Swaygert, 
J., dissenting). The dissent concluded that the officers had established exclusive control over the suitcases. 
Id. at 367.

164. United States v. Andrews, 618 F.2d 646, 654 (10th Cir.) (search of package known to contain 
narcotics valid after controlled delivery to defendant), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); 
United States v. Bulgier, 618 F.2d 472, 478 (7th Cir.) (search of luggage known to contain narcotics valid 
after controlled delivery to defendant), 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980).

165. 618 F.2d 646 (10th Cir.), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980).
166. Id. at 648.
167. Id.
168. Id. at 654. The court further found that because the suspect had accepted delivery of the package 

after a government agent disguised as an airport official had informed him of its contents, the suspect had 
no reasonable expectation of privacy in the package. Id. at 652. The dissent insisted that two separate 
searches had occurred and that the second could not be justified simply because the first was lawful. Id. at 
654-55 (Seymour, J., dissenting). Moreover, the dissent found that the suspect retained a reasonable 
expectation of privacy in the package because he had paid the disguised agent $50 not to report the package 
to the police. Id. at 656.

169. 618 F.2d 472 (7th Cir.), cert, denied, 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980).
170. Id. at 478 (airline employee reported discovery of cocaine in luggage to federal agents; no warrant 

required for search made after suspect claimed luggage).

Two circuits this term declined to apply Chadwick to the search of 
packages seized incident to the arrest of suspects receiving them through 
“controlled deliveries.”164 In United States v. Andrews165 police arrested the 
defendant at an airport after he picked up a package that the police had 
lawfully searched and thus knew to contain cocaine.166 Government agents 
seized the package and once again searched it at their office.167 The Tenth 
Circuit approved the second search on the ground that the package had never 
left the government’s official possession after the initial search.168 In United 
States v. Bulgier169 the Seventh Circuit applied a similar single-search analysis 
to a controlled delivery of luggage.170



238 The Georgetown Law Journal [Vol. 69:211

Moreover, the Supreme Court this term in Rawlings v. Kentucky'1' 
approved a search that preceded a formal arrest because the police had 
probable cause to arrest before the search and made the arrest immediately 
after the search.172 In United States v. Matthews'11 the Tenth Circuit approved 
a search conducted by military police during a custodial interrogation even 
though no arrest was made.174 The court in Matthews reasoned that the police 
had probable cause to arrest and that a custodial interrogation was the 
functional equivalent of an arrest.175

Vehicle Searches. Courts have treated searches of vehicles differently
than searches of other private property for two reasons. First, the inherent 
mobility of the vehicle could give rise to exigent circumstances that make the 
warrant requirement impractical.176 Second, the public nature of vehicles177 
and the history of vehicle inspection and regulation178 reduce the occupants’ 
reasonable expectation of privacy.179

171. 100 S. Ct. 2556 (1980). In Rawlings police entered a house to arrest a suspect. Id. The suspect was 
not present, but the police did find Rawlings and his associates as well as evidence of a drug offense. Id. at 
2556-57. The officers detained the defendant Rawlings while they sought a search warrant. Id. After 
returning with the warrant, the officers discovered drugs and Rawlings claimed ownership of them. Id. at 
2557. Before formally arresting Rawlings, the police frisked him and found additional evidence. Id. 
Rawlings subsequently challenged the admissibility of this evidence. Id.

172. Id. at 2558. Five Justices joined the part of the Court’s opinion approving the frisk of the 
defendant. In their partial concurrence, Justices White and Stewart did not join this part of the opinion 
because they suspected that the search was a fruit of an illegal detention. These two Justices therefore 
would have remanded. Id. at 2559 (White, J., with Stewart, J., concurring in part). Justices Marshall and 
Brennan dissented but did not address the validity of Rawling’s frisk. Id. at 2559-61 (Marshall, J., with 
Brennan, J., dissenting). In United States v. Costello, 608 F.2d 589 (8th Cir. 1979) (per curiam), the Eighth 
Circuit this term approved a postal inspector’s warrantless search of a postal employee prior to the 
employee’s arrest because the inspector had probable cause to arrest. Id. at 591.

173. 615 F.2d 1279 (10th Cir. 1980).
174. Id. at 1286.
175. Id. at 1286 n.ll. The Tenth Circuit explained that an arrest and a custodial interrogation each 

require the same degree of probable cause, id. at 1284, and that the same dangers that justify a search 
incident to an arrest, including a possible attack upon the officers and of destruction of evidence, also are 
present during a custodial interrogation. Id. at 1286 n.ll.

176. Arkansas v. Sanders, 442 U.S. 753, 761 (1979); United States v. Chadwick, 403 U.S. 1, 12 (1977); 
Chambers v. Maroney, 399 U.S. 42, 49-50 (1970); Carroll v. United States, 267 U.S. 132, 153 (1925).

177. Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) (Powell, J., concurring); United States v. Chadwick, 
433 U.S. 1, 12 (1977); South Dakota v. Opperman, 428 U.S. 364, 367-68 (1976); Cardwell v. Lewis, 417 
U.S. 583, 590 (1974) (plurality opinion).

178. Arkansas v. Sanders, 442 U.S. 753, 761 (1979); Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) 
(Powell, J., concurring); United States v. Chadwick, 403 U.S. 1, 12-13 (1977); see Cady v. Dombrowski, 
413 U.S. 433, 442 (1973) (“extensive and often noncriminal contact” with vehicles brings police into plain 
view of evidence, fruits or instrumentalities of crime, or contraband).

179. Courts have applied the vehicle search exception to airplanes because airplanes use public facilities 
and are subject to heavy regulation, both of which reduce an occupant’s expectation of privacy. See United 
States v. Gooch, 603 F.2d 122, 125 (10th Cir. 1979) (warrantless search of airplane valid because regulation 
of airplanes and pilots exceeds that of automobiles; occupant has lower expectation of privacy); cf. United 
States v. Groomer, 596 F.2d 356, 357-58 (9th Cir. 1979) (warrantless arrest in airplane hangar approved 
because hangar “partakes more of a public place than a private residence”).

Several circuits this term have applied the vehicle exception to vessels at sea because of the exigent 
circumstances that arise from the vessels’ mobility and the lower expectation of privacy that results from 
numerous safety and registration inspections. See United States v. Hilton, 619 F.2d 127, 131 (1st Cir. 1980) 
(when pursuant to routine safety inspection, Coast Guard officials board vessel, see burlap bags, and smell
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Traditionally courts have upheld warrantless searches of vehicles when two 
conditions are met: (1) probable cause exists and (2) the search is conducted 
under exigent circumstances.* 180 181 In Chambers v. Maroney'*'  the Supreme 
Court established the rule that a warrantless search of an automobile 
conducted after the police have taken custody of the automobile and its owner 
is reasonable if exigent circumstances would have justified the search when 
the vehicle was on the road.182 In Coolidge v. New Hampshire'* 3 the Supreme 
Court invalidated the warrantless search and seizure of an automobile that 
was unlikely to be moved184 and indicated that only an actual exigency would 
justify a warrantless vehicle search.185 Nevertheless, circuit courts, perhaps 
influenced by the reduced expectation of privacy rationale, have found 
exigencies in circumstances that appear to pose little actual risk of personal 
harm or removal of evidence.186 Moreover, two circuits this term found no 

marijuana, warrantless search of vessel valid because of vessel’s mobility and occupant’s reduced 
expectation of privacy in regulated vessel); United States v. Laughman, 618 F.2d 1067, 1073 (4th Cir. 1980) 
(warrantless search approved because of vessel’s mobility when DEA officials board sailboat suspecting 
presence of marijuana). In United States v. Zurosky, 614 F.2d 779 (1st Cir. 1979), the Court of Appeals for 
the First Circuit approved the warrantless search of a commercial vessel for marijuana based upon its 
mobility and the occupants’ lower expectation of privacy. Id. at 790-91. The court explicitly reserved, 
however, the question of whether a reduced expectation of privacy attaches to a houseboat. Id. at 789 n. 13, 
791.

180. See, e.g., Chambers v. Maroney, 399 U.S. 42, 52 (1970) (mobility of automobile stopped on public 
road gives rise to exigent circumstances that justify warrantless search); Carroll v. United States, 267 U.S. 
132, 153-54 (1925) (same); United States v. Matthews, 615 F.2d 1279, 1287 (10th Cir. 1980) (mobility of 
automobile parked on military base gives rise to exigent circumstances justifying warrantless search).

181. 399 U.S. 42 (1970).
182. Id. at 52. The Court reasoned that because officers may seize the car to prevent destruction of 

evidence, “there is little to choose between an immediate search and the car’s immobilization until a 
warrant can be obtained.” Id.; see United States v. Brookins, 614 F.2d 1037, 1041 (5th Cir. 1980) (police, 
suspecting driver of trafficking stolen automobiles, arrested him for improper license plate: warrantless 
search conducted after vehicle towed to city hall valid); United States v. Zurosky, 614 F.2d 779, 790 (1st 
Cir. 1979) (Coast Guard officials, suspecting presence of marijuana, board vessel at sea; warrantless search 
conducted after vessel escorted to port valid); United States v. Petty, 601 F.2d 883, 890 (5th Cir. 1979) 
(Border Patrol officers, suspecting presence of contraband, stop automobile on public road; warrantless 
search conducted after vehicle escorted to border patrol station valid). This term in United States v. Gooch, 
603 F.2d 122 (10th Cir. 1979), the Tenth Circuit criticized the Supreme Court’s focus on inherent mobility 
in Chambers. Id. at 125 n.3. Tenth Circuit would require a warrant to search a vehicle after it is seized on 
the theory that seizure of the vehicle for the period necessary to obtain a warrant is a lesser intrusion than a 
search without a warrant. Id.

183. 403 U.S. 443 (1971).
184. Id. at 462-64. Despite the car’s position in the driveway, the Court emphasized that the officers 

had arrested the owner, denied his wife access to the automobile, and guarded the premises. Id. at 460-61.
185. Id. at 461 n.18. The Court recognized that, notwithstanding the police safeguards, the automobile 

was “in a literal sense ‘mobile’” because conceivably someone could pirate it away. Id. Nevertheless, the 
Court “attached] no constitutional significance to this sort of mobility.” Id.

186. See United States v. Matthews, 615 F.2d 1279, 1287 (10th Cir. 1980) (exigency exists even though 
car parked on restricted-access military base and owner in detention cell; court reasoned that military base 
resembles public parking area); United States v. Brookins, 614 F.2d 1037, 1041 (5th Cir. 1980) (conclusory 
finding that exigency existed even though owner in police custody and vehicle towed to city hall); United 
States v. Newbourn, 600 F.2d 452, 453-54 (4th Cir. 1979) (exigency exists even though vehicle 
immobilized, driver in custody, and police could have obtained warrant before searching; court reasoned 
that driver “close at hand and in possession of the keys”). Two circuits this term approved warrantless 
searches notwithstanding claims that the police attempted to circumvent the warrant requirement by 
deliberately delaying their search until the vehicle moved in order to create an exigency. The courts 
reasoned that the police might not have had probable cause to search until the vehicle departed. See United 
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actual exigency to justify warrantless vehicle searches, but nevertheless 
sanctioned the searches based on the occupants’ reduced expectation of 
privacy.187 188 In the separate area of automobile seizures, however, this term in 
United States v. Pappas'™ the First Circuit held that a federal forfeiture 
statute189 required a showing of exigent circumstances to justify the warrant
less seizure of an automobile.190 Accordingly, the court ruled that the statute 
did not permit the warrantless seizure of a stationary automobile from a 
parking area eleven months after police had observed it transporting co
caine.191

States v. Berkwitt, 619 F.2d 649, 654 (7th Cir. 1980) (police observed for several hours stationary van they 
suspected contained contraband and validly searched van after it departed); United States v. McGrath, 613 
F.2d 361, 365 (2d Cir. 1979) (police observed for several hours stationary van known to contain marijuana, 
search of van after it departed valid).

187. See United States v. Dien, 609 F.2d 1038, 1044 (2d Cir. 1979) (search of van after driver arrested 
and vehicle in police custody approved because of low expectation of privacy); United States v. Gooch, 603 
F.2d 122, 125 (10th Cir. 1979) (search of airplane cargo area after pilot in custody approved because of low 
expectation of privacy in plane on public runway).

188. 613 F.2d 324 (1st Cir. 1979) (en banc).
189. 21 U.S.C. § 881(b)(4) (1976).
190. 613 F.2d at 330. The First Circuit construed the statute to avoid reaching the question whether the 

fourth amendment permits warrantless seizures without exigent circumstances. Id. at 329 n.9. The court 
noted that the Supreme Court divided evenly on this question in Cardwell v. Lewis, 417 U.S. 583 (1974). 
Id. In Cardwell the Court held that because probable cause existed, a warrantless examination of the 
exterior of an automobile parked in a public place was not unreasonable. 417 U.S. at 592 (plurality 
opinion).

191. 613 F.2d at 330. The court further held that any exigency that arose when agents informed the 
suspect’s wife of the forfeiture did not justify the seizure because “this exigency was in fact manufactured 
by the government” and because the officers had time to secure a warrant. Id. at 327 n.6.

192. See United States v. Smith, 595 F.2d 1176, 1178 (9th Cir. 1979) (acting on informer’s tip, police 
examine locked glove compartment; search valid).

193. Texas v. White, 423 U.S. 67, 68 (1975) (per curiam); Chambers v. Maroney, 399 U.S. 42, 44 
(1970); United States v. Smith, 595 F.2d at 1178 (acting on informer’s tip, police search under passenger 
seat; search valid).

194. See United States v. Brannon, 616 F.2d 413, 416 (9th Cir. 1980) (police validly searched trunk 
after observing suspects place in it partly concealed object that looked like weapon); United States v. 
Ballard, 600 F.2d 1115, 1119 (5th Cir. 1979) (police validly searched trunk after stopping occupants for 
suspected smuggling).

195. Carroll v. United States, 267 U.S. 132, 136 (1925). Courts have upheld similar warrantless 
searches of the integral areas of vehicles under the exception for inventory searches. See South Dakota v. 
Opperman, 428 U.S. 364, 366 (1976) (glove compartment); United States v. Dall, 608 F.2d 910, 915 (1st 
Cir. 1979) (locked camper cap of truck), cert, denied, 100 S. Ct. 1280 (1980). This term in United States v. 
Gooch, 603 F.2d 122 (10th Cir. 1979), Tenth Circuit analogized airplanes to automobiles in allowing a 
search of an airplane’s cargo area. Id. at 125.

196. 442 U.S. 753 (1979).
197. Id. at 757 (citing United States v. Chadwick, 433 U.S. 1 (1977)).
198. Id. at 763.

The automobile exception permits searches of integral areas of the vehicle 
such as the glove compartment,192 passenger compartment,193 trunk,194 and 
upholstery.195 196 197 Warrantless searches of packages or luggage removed from a 
vehicle, however, do not fall under this exception. For example, last term in 
Arkansas v. Sanders™ the Supreme Court cited United States v. Chadwick™ 
in invalidating the search of a suitcase seized from the trunk of a car.198 The 
Court concluded that the expectation of privacy associated with personal 
luggage is not diminished simply because officers remove the luggage from a 
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lawfully stopped vehicle.199 This term several circuits relied on Sanders to 
suppress evidence taken from vehicles.200 In United States v. Dien,201 for 
example, the Second Circuit suppressed marijuana found in sealed cartons 
removed from an automobile despite the Government’s contention that the 
owner had a reduced expectation of privacy because the odor of marijuana 
emanated from the cartons.202 Nevertheless, exigent circumstances may 
permit the warrantless search of packages taken from vehicles. In United 
States v. White203 the Seventh Circuit this term approved the seizure of a gun 
found during a warrantless search of a briefcase in an automobile because the 
police had probable cause to believe the gun was either in the briefcase or on a 
public thoroughfare.204 Thus, the court reasoned, exigent conditions existed to 
justify a warrantless search because of the need to swiftly locate the 
weapon.205

Last term in Delaware v. Prouse206 the Supreme Court further defined the 
expectation of privacy rationale in holding that random license and registra
tion checks of automobiles are an unreasonable invasion of privacy because 
police could employ more systematic and effective mechanisms to provide for 
traffic safety.207 The First Circuit, however, in United States v. Hilton2™ held 
that such checks are not unreasonable if they involve vessels on the high 
seas.209 The court reasoned that Coast Guard inspections achieve broader 
goals than automobile stops210 and that less intrusive inspection systems, such 
as roadblocks, are not readily available at sea.211

199. Id. at 762. In addition, the Court refused to validate the search under the exigency rationale 
because whatever exigency arose from the vehicle’s mobility dissipated when the officers seized and 
exclusively controlled the luggage. Id. at 763.

200. See United States v. Miller, 608 F.2d 1089, 1101 (Sth Cir. 1979) (papers found in portfolio during 
search of automobile suppressed because portfolio “personal luggage”); United States v. Mackay, 606 F.2d 
264, 265-66 (9th Cir. 1979) (per curiam) (gun found in suitcase during search of automobile’s trunk 
suppressed; exigencies that support warrantless search of automobile not applicable to suitcase properly 
within police possession). This term in United States v. Gooch, 607 F.2d 122 (10th Cir. 1979), the Tenth 
Circuit relied on the expectation of privacy rationale of Sanders to sanction the warrantless search of 
plastic bags in an airplane’s cargo area. Id. at 125. The court termed the bags “mere cargo.” Id. 
Nevertheless, the court held invalid the contemporaneous search of a briefcase because the briefcase was 
“personal luggage.” Id. In a similar case decided before Sanders, the Sixth Circuit in United States v. 
Vickers, 599 F.2d 132 (6th Cir. 1979), relied on Chadwick in suppressing the admission of marijuana found 
during a warrantless search of footlockers seized from the trunk of a vehicle. Id. at 133.

This term two circuits applied Sanders retroactively. See United States v. Dien, 609 F.2d 1038, 1046 (2d 
Cir. 1979) (marijuna found in sealed cartons during search of van suppressed); United States v. Bella, 605 
F.2d 160, 161 (5th Cir. 1979) (per curiam) (gun found in guitar case during search of automobile 
suppressed). The Dien court justified applying Sanders retroactively because the case does not “signifi
cantly expand the scope of the fourth amendment protection.” 609 F.2d at 1046.

201. 609 F.2d 1038 (2d Cir. 1979).
202. Id. at 1045.
203. 607 F.2d 203 (7th Cir. 1979).
204. Id. at 208.
205. Id.
206. 440 U.S. 648 (1979).
207. Id. at 662-63. The Court explained that the intrusion into privacy outweighs the Government’s 

interest in highway safety because the random stops are not “sufficiently productive.” Id. at 654, 659. The 
Court suggested that roadblocks would be a suitable alternative. Id. at 663.

208. 619 F.2d 127 (1st Cir. 1980).
209. Id. at 132.
210. Id. at 133. The goals include safety and border protection. Id. at 131-32.
211. Id. at 133. In United States v. Harper, 617 F.2d 35 (4th Cir. 1980), the Fourth Circuit approved a
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OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Consent Searches. The fourth amendment protection from unreasona
ble searches may be waived by voluntary consent.* 212 Defendants generally 
attack the validity of consent searches on the grounds that their express 
consent was not voluntary,213 that their actions did not constitute implied 
consent,214 or that the person consenting did not have control of the property 
searched.215

Coast Guard checkpoint in a drug corridor that stopped every ship of a particular size. Id. at 39. The court 
explained that the checkpoint was “not unlike roadside . . . inspection points which the Supreme Court 
expressly approved [in Delaware v. Prouse] as reasonable.” Id. In further approving an automobile 
checkpoint for suspects fleeing a crime about which police had been alerted, the court distinguished the 
checkpoint from the random stops to discover evidence of “undetected crimes” that the Supreme Court 
disapproved in Delaware v. Prouse. Id. at 40.

212. Zap v. United States, 328 U.S. 624, 628 (1946). Although the Supreme Court’s decision in Zap did 
not elaborate on the rationale for the consent exception, subsequent decisions have confirmed its validity. 
See Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (consent search established exception to warrant 
and probable cause requirements); Vale v. Lousiana, 399 U.S. 30, 35 (1970) (dictum) (by implication) 
(search invalid when “no suggestion that anyone consented to the search”); Katz v. United States, 389 U.S. 
347, 358 (1967) (consent search satisfies fourth amendment).

A prosecutor who relies on consent to justify the lawfulness of a search must prove that the consent was 
freely and voluntarily given. Bumper v. North Carolina, 391 U.S. 543, 548 (1968). See United States v. 
Emens, No. 78-2722, slip op. at 2807 (9th Cir. April 14, 1980) (“Fourth Amendment requires that the 
Government come forward and affirmatively overcome the presumption of illegality of warrantless 
searches”). The agents who conduct the search must act with knowledge of the consent. See United States 
v. Glasby, 576 F.2d 734, 737 (7th Cir.) (Government cannot rely on consent to justify search when agents 
who forced entry into apartment unaware that defendant had given consent to other agents), cert, denied, 
439 U.S. 854 (1978). An appellate court will reverse a finding of consent only if the lower court decision is 
clearly erroneous. United States v. Sanchez-Jaramillo, No. 78-2649, slip op. at 5 (7th Cir. April 2, 1980), 
(as amended, May 19, 1980).

Under the consent exception to the probable cause requirement, the search may not exceed the 
limitations or purposes agreed to by the person giving consent. See Gouled v. United States, 255 U.S. 298, 
306 (1921) (consent for business acquaintance to wait in office does not constitute consent to acquaint
ance’s extensive search of office on behalf of state); United States v. Abbott, 546 F.2d 883, 885 (10th Cir. 
1977) (wife’s implied consent to automobile search in her presence does not constitute consent to search car 
in her absence); Graves v. Beto, 424 F.2d 524, 525 (5th Cir.) (consent to blood test for public drunkenness 
does not constitute consent to use sample in rape investigation), cert, denied, 400 U.S. 960 (1970).

Police may seize no further evidence after an individual withdraws consent, although evidence acquired 
prior to withdrawal of consent remains admissible. See United States v. Ward, 576 F.2d 243, 244-45 (9th 
Cir. 1978) (copies of tax records made by Internal Revenue Service before defendant requested return of 
records admissible).

Cases involving searches that extend beyond the intended scope of consent should be distinguished from 
cases of misplaced trust. Courts consistently have admitted voluntary disclosures of criminal conduct to 
undercover officers despite defendants’ claims of no consent to use the information for prosecutorial 
purposes. See Hoffa v. United States, 385 U.S. 293, 302 (1966) (statement made under misplaced belief that 
confidant will not reveal wrongdoing not protected by fourth amendment); Lewis v. United States, 385 
U.S. 206, 207 (1966) (invitation to enter house, given to undercover agent posing as drug purchaser, 
constitutes consent to police intrusion); cf. United States v. Meier, 607 F.2d 215, 217 (8th Cir. 1979) (per 
curiam) (cooperation with tax investigation found to be voluntary because defendant failed to prove that 
IRS agent intentionally misled him as to nature of investigation), cert, denied, 100 S. Ct. 1658 (1980).

213. See notes 216-18 infra and accompanying text (discussing voluntariness of consent).
214. See notes 231-33 infra and accompanying text (discussing implied consent).
215. See notes 235-39 infra and accompanying text (discussing authority of person to consent to

search).

The test for voluntariness of consent to searches is less strict than the 
“knowing and intelligent” test developed for waiver of fifth and sixth 
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amendment guarantees.216 Under the fourth amendment, courts examine the 
totality of all circumstances to determine whether the consent was voluntar- 
y.217 The courts have considered the defendant’s awareness of the right to 
refuse the search,218 the voluntariness of the defendant’s custodial status,219

216. In Schneckloth v. Bustamonte, 412 U.S. 218 (1973), the Court stated that “[njothing, either in the 
purposes behind requiring a ‘knowing’ and ‘intelligent’ waiver of trial rights, or in the practical application 
of such a requirement suggests that it ought to be extended to the constitutional guarantee against 
unreasonable searches and seizures.” Id. at 241. The Court explained that, unlike waiver of trial rights, the 
consent search raises no question about the integrity of the fact finding process. Id. at 242 (citing Linkletter 
v. Walker, 381 U.S. 618, 638 (1965) (no likelihood of unreliablity or coercion in search and seizure case)). 
The Court added that consent searches do not involve the same notions of fairness that accompany a trial; 
police cannot practically administer a detailed examination of a suspect to establish whether waivers are 
knowing and intelligent; and a test for consent would be inconsistent with the Court’s prior approval of 
third-party consent searches. Id. at 241-46.

This term the Eighth Circuit reversed a lower court holding that the Government must show “knowing 
and informed consent” to a search pursuant to a subpoena duces tecum. United States v. Allison, 619 F.2d 
1254, 1262 (8th Cir. 1980). The court ruled that the proper test for a “so-called normal consent search” is 
the “totality of the circumstances.” Id. at 1260. Applying this test the court found the consent voluntary 
even though the subpoena was invalid. Id. at 1264-65.

217. See United States v. Mendenhall, 100 S. Ct. 1870, 1879 (1980) (totality of all circumstances 
determines voluntariness of consent); Schneckloth v. Bustamonte, 412 U.S. 218, 227, 248-49 (1973) 
(totality of all circumstances determines whether consent voluntary or product of duress or coercion).

218. See United States v. Mendenhall, 100 S. Ct. 1870, 1879 (1980) (knowledge of right to refuse search 
“highly relevant” to determination of consent). In Schneckloth v. Bustamonte, 412 U.S. 218 (1973), the 
Court held that the Constitution does not require a showing that the person consenting knew of the right to 
refuse as a prerequisite to proof of effective consent. Id. at 226-27, 234. This term, however, in United 
States v. Mendenhall, 100 S. Ct. 1870 (1980), the Court stated that knowledge of the right to refuse is 
“highly relevant to the determination that there had been consent.” Id. at 1879; accord. United States v. 
Jabara, 618 F.2d 1319, 1325 (9th Cir.) (consent voluntary after suspect received Miranda warnings, signed 
formal consent search forms and told police to “get it over with”), cert, denied, 49 U.S.L.W. 3225 (U.S. 
Oct. 7, 1980); United States v. Vasquez, 612 F.2d 1338, 1347 (2d Cir. 1979) (fact that suspect advised twice 
of right to refuse consent weighs heavily in determination of voluntariness); United States v. Matthews, 603 
F.2d 48, 52 (8th Cir. 1979) (consent of deputy sheriff, who has himself administered Miranda warnings, 
and who signed consent form, voluntary), cert, denied, 444 U.S. 1019 (1980); United States v. Stanley, 597 
F.2d 866, 869 (4th Cir. 1979) (consent of convicted felon given after Miranda warnings voluntary).

219. See United States v. Mendenhall, 100 S. Ct. 1870, 1880 (1980) (consent to strip-search conducted 
in narcotics agents’ office valid because suspect’s submission to custody voluntary); United States v. 
Watson, 423 U.S. 411, 424 (1976) (“fact of custody alone has never been enough in itself to demonstrate a 
coerced . . . consent to search”). Mendenhall appears to shift slightly the focus of analysis from the fact of 
custody to the voluntariness of custody. Thus the Court held that the fact of a suspect’s presence in a Drug 
Enforcement Adminstration office, if voluntary, provides little or no evidence that consent to a search was 
coerced. Id. This result contrasts with the Court’s decision in Dunaway v. New York, 442 U.S. 200 (1979). 
Police in Dunaway, without informing him that he was under arrest, took the defendant to police 
headquarters and detained him for questioning. Id. at 203. Accepting the lower courts’ findings that the 
detention was involuntary, the Court concluded that “detention for custodial interrogation . . . intrudes so 
severely on interests protected by the Fourth Amendment as necessarily to trigger traditional safeguards 
against illegal arrest.” Id. at 216. The Dunaway decision does not make clear, however, whether it was the 
initial “seizure” or the subsequent detention that, without probable cause, tainted the defendant’s 
confession.

Relying on Dunaway, the dissent in Mendenhall argued that the invalidity of the initial seizure 
invalidated Mendenhall’s consent to be searched. 100 S. Ct. at 1888. Thus, the dissent reasoned, the 
conclusion that the coercive confinement did not produce the suspect’s consent was inconsistent with 
Dunaway. Id. According to the Mendenhall dissenters, the majority had established the “absence of proof 
that a suspect resisted police authority” as a new standard for consent. Id. at 1889.

The Ninth and Seventh Circuits followed the Dunaway approach this term. See United States v. 
Sanchez-Jaramillo, No. 78-2649, slip op. at 6-7 (7th Cir. Apr. 22, 1980) (consent to search of locked 
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the presence of coercive police practices,* 220 the defendant’s intelligence and 
education,221 and the level of defendant’s cooperation with police.222 Mere 
acquiescence to authority alone will not establish voluntary consent.223 224

suitcases tainted when owner detained without probable cause while agents searched room with consent of 
third parties); United States v. Perez-Esparza, 609 F.2d 1284, 1290 (9th Cir. 1980) (search of suspect’s car 
by drug enforcement agents illegal because consent granted during three-hour detention without probable 
cause).

The Government bears the burden of proving that consent obtained subsequent to illegal detention was 
properly obtained. United States v. Bazinet, 462 F.2d 982, 989 (8th Cir.) (fact that arrest violative of 
Constitution “cast grave doubt” on voluntariness of subsequent consent; Government has “heavy burden” 
of proof), cert, denied sub. nom., Knox v. United States, 409 U.S. 1010 (1972); United States v. McCaleb, 
552 F.2d 717, 721 (6th Cir. 1977) (same). Courts must examine (1) the temporal proximity of the illegal 
detention to the consent, (2) the presence of intervening factors between the illegal detention and consent, 
and (3) the purpose and flagrancy of the official misconduct. Dunaway v. New York, 442 U.S. at 218 
(quoting Brown v. Illinois, 422 U.S. 590, 603-04 (1975)); United States v. Sanchez-Jaramillo, No. 78-2649, 
slip op. at 8 (7th Cir. Apr. 22, 1980), (as amended, May 19, 1980).

220. See Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973) (absence of police coercion important to 
determination of voluntary consent). The circuits this term offered varying opinions of what constitutes a 
coercive police practice. Compare United States v. DiGregorio, 605 F.2d 1184, 1188 (1st Cir. 1979) (FBI 
agents’ conduct in stopping suspect’s wife at door and requesting permission to enter house not so coercive 
as to preclude consent as a matter of law), cert, denied, 444 S. Ct. 937 (1979) and United States v. Price, 599 
F.2d 494, 503 (2d Cir. 1979) (consent voluntary when plainclothes policemen displaying no weapons 
informed suspect that police must obtain warrant if no permission to search granted) and United States v. 
Cornejo, 598 F.2d 554, 556 (9th Cir. 1979) (per curiam) (lessee’s consent to search suspect’s apartment 
valid despite conflicting testimony that police requested permission to search with guns drawn) with Jones 
v. Federal Election Commission, 613 F.2d 864, 880 (D.C. Cir. 1979) (Federal Election Commission search 
involuntary if, as appellant claimed, agent threatened ten-year jail sentence and $10,000 fine for denial of 
access to records) and United States v. Allard, 600 F.2d 1301, 1304 (9th Cir. 1979) (consent involuntary 
when suspect replied “I suppose I don’t have any choice” to police request to enter).

221. See United States v. Mendenhall, 100 S. Ct. 1870, 1879 (1980) (suspect with eleventh-grade 
education plainly capable of knowing consent; black woman without high school degree might have felt 
threatened by white male officers but finding of voluntary consent not precluded); Schneckloth v. 
Bustamonte, 412 U.S. 218, 226 (1973) (lack of education and low intelligence considerations in determining 
whether defendant’s will overbome); United States v. Bethea, 598 F.2d 331, 335 (4th Cir.) (finding of 
voluntary consent not “clearly erroneous” although testimony indicates arresting officers frightened and 
embarrassed scantily dressed suspect),cert denied, 444 U.S. 860 (1979); cf. United States v. Vasquez- 
Santiago, 602 F.2d 1069, 1073 (2d Cir. 1979) (per curiam) (finding of voluntary consent not clearly 
erroneous when suspect who claimed inability to speak English demonstrated adequate language 
comprehension).

222. See United States v. Petty, 601 F.2d 883, 889-90 (5th Cir. 1979) (consent to search automobile 
valid when suspect, claiming not to have key, offers to let border agent break into trunk), cert, denied, 100 
S. Ct. 1649 (1980); Canal Zone v. Sierra, 594 F.2d 60, 71 (5th Cir. 1979) (consent valid when defendant’s 
wife drew map to help police locate home and defendant described items to be found there).

223. Bumper v. North Carolina, 391 U.S. 543, 548-49(1968).
224. 100 S. Ct. 1870, 1879-80 (1980). Justice Stewart announced the judgment of the Court in an 

opinion joined by Justice Rehnquist. Chief Justice Burger and Justices Blackmun and Powell joined in all 
but the section of Justice Stewart’s opinion that dealt with search and seizure. Thus, a portion of Justice 
Stewart’s opinion was joined by a majority of the Court. Justices White, Brennan, Marshall, and Stevens 
dissented.

225. Id. at 1873.
226. Id. at 1873-74.

The Supreme Court considered many of these circumstances this term in 
United States v. Mendenhall.™ In Mendenhall plain clothes Drug Enforce
ment Adminstration agents approached a suspect in an airport concourse and 
requested that she identify herself.225 Mendenhall’s drivers’ license and ticket 
were issued in different names, and the agents’ questioned her briefly as to the 
discrepancy.226 After returning the ticket and license, one of the agents 
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identified himself as a federal narcotics agent and asked Mendenhall to 
accompany him to his office in the airport terminal.227 At the DEA office, 
Mendenhall consented to a strip search after twice being informed of her right 
to refuse.228 The Court upheld the district court’s finding that Mendenhall 
consented voluntarily, even though her consent was against her interest.229 
The Court was not concerned with the “inherently coercive nature” of the 
DEA office because Mendenhall voluntarily accompanied the agents, and her 
presence in the office provided “little or no evidence that she was coerced.”230

Courts may infer consent from a person’s acts of cooperation with police231 
or from abandonment of property.232 In the context of airline screening 
searches, the Third and Ninth Circuits have ruled that passengers impliedly 
consent to searches of their persons and immediate possessions if they proceed 
through checkpoints in the face of signs warning of the right to refuse to be 
searched by not boarding.233 Such airport screening searches are reasonable 
under the fourth amendment provided that passengers retain the right to 
leave rather than submit to the search.234

Consent to a search must be given by someone who exercises control over 
the area or property to be searched.235 In United States v. Matlock236 the 
Supreme Court held that a third party, who exercises joint control over an

227. Id. at 1874.
228. Id.
229. Id. at 1879. When informed that the search would require removal of her clothes, Mendenhall 

responded that she “had a plane to catch.” Id. at 1879-80. In reversing the Sixth Circuit’s en banc decision, 
the Supreme Court interpreted the response “as simply an expression of concern that the search be 
conducted quickly.” Id.

In contrast to Mendenhall, the Ninth Circuit found in United States v. Patacchia, 602 F.2d 218 (9th Cir. 
1979), modified on rehearing, 610 F.2d 648 (1979), that a suspect’s response that he would, but could not, 
open his car trunk did not constitute consent for police to forcefully open and search the trunk. Id. at 219.

230. 100 S. Ct. at 1889.
231. See Canal Zone v. Sierra, 594 F.2d 60, 71-72 (5th Cir. 1979) (consent to search of house implied 

when defendant gives police location of house, describes contraband hidden there, and when warned of 
probable search replies that he does not object); United States v. Miller, 589 F.2d 1117, 1131 (1st Cir. 1978) 
(consent to search of luggage in car trunk implied when defendant unlocks luggage for police and disclaims 
any knowledge or interest in contents), cert, denied, 440 U.S. 958 (1979).

232. See Abel v. United States, 362 U.S. 217, 241 (1960) (FBI seizure of evidence discarded in hotel 
room wastepaper basket valid); United States v. Crowell, 586 F.2d 1020, 1025 (4th Cir. 1978) (no 
reasonable expectation of privacy in discarded items in absence of proof of special arrangement for 
inviolate disposition of garbage), cert denied, 440 U.S. 959 (1979); United States v. Alden, 576 F.2d 772, 
776-77 (8th Cir.) (no expectation of privacy in abandoned pile of partially burned trash located within 
curtilage of residence but unsecured and exposed to wind), cert denied, 439 U.S. 855 (1978). But cf. People 
v. Krivda, 5 Cal. 3d 357, 365-66, 486 P.2d 1262, 1267-69, 96 Cal. Rptr. 62, 67-69 (1971) (placement of 
trash barrels on sidewalk for collection does not make contents public property), cert, denied, 412 U.S. 919 
(1973).

233. See United States v. Henry, 615 F.2d 1223, 1228-29 (9th Cir. 1980) (passenger impliedly consented 
to x-ray scan when he voluntarily surrendered carry-on baggage at checkpoint in presence of signs 
informing passengers of right to refuse); Singleton v. Commissioner, 606 F.2d 50, 52 (3d Cir. 1979) (per 
curiam) (passenger’s option to refuse pat-down by choosing not to board alternative ground for sustaining 
search because election to proceed constitutes implied consent).

234. United States v. Davis, 482 F.2d 893, 912 (9th Cir. 1973). The Davis court explained that “the 
alternatives presented to a potential passenger approaching the screening area are so self-evident that his 
election to attempt to board necessarily manifests acquiescence.” Id. at 914.

235. See United States v. Matlock, 415 U.S. 164, 169-71 & n.7 (1979) (coinhabitant’s authority to 
consent rests on mutual use of property).

236. 415 U.S. 164 (1979).
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area or object, may provide the required consent.237 The Court reasoned that a 
person who shares control with another assumes the risk that consent may be 
given by the other party.238 Consequently, third party consent is invalid if the 
defendant had a reasonable expectation of privacy in the area or object 
searched.239

Seizure of Items from Plain View. A law enforcement officer may seize
items in plain view without a warrant if three conditions are met: the officer 
must have a prior independent justification for being present at the point of 
observation; the officer must immediately recognize the item as evidence; and 
the officer’s discovery of the evidence must be inadvertent.240 The desire to 
balance societal needs for effective law enforcement against individual privacy 
interests justifies this exception to the warrant requirement.241

In Coolidge v. New Hampshire242 the Supreme Court held that the plain 
view doctrine sanctions seizure of evidence only when police have a prior, 
independent justification for being where they can see the evidence.243 Thus,

237. Id. at 171. The Court has not clearly defined the degree of common authority required before a 
third party may legally consent to police search of another’s property. In Matlock the Court stated that the 
authority to give consent rests not on the law of property, but on “mutual use of the property by persons 
generally having joint access or control for most purposes, so that it is reasonable to recognize . . . that 
others have assumed the risk that one of their number might permit the common area to be searched.” Id. 
at 171 n.7; see Frazier v. Cupp, 394 U.S. 731, 740 (1969) (third party with permission only to use one 
compartment of duffel bag may validly consent to search of entire bag); United States v. Collom, 614 F.2d 
624, 629 (9th Cir. 1979) (consent by one of two suspects to search of T-shirt lying between suspects valid), 
cert, denied, 100 S. Ct. 1862 (1980); United States v. Ziperstein, 601 F.2d 281, 290 (7th Cir. 1979) (dictum) 
(pharmacist’s employee with routine access to false prescription records exercised sufficient control over 
records to consent to government’s search), cert, denied, 444 U.S. 1031 (1980); United States v. Bethea, 598 
F.2d 331, 334-35 (4th Cir.) (appellant who shared room with sister assumed risk that sister might consent 
to search of room in his absence), cert, denied 444 U.S. 860 (1979); cf. United States v. Axselle, 604 F.2d 
1330, 1338 (10th Cir. 1979) (consent by one of two codefendents to recording of phone conversation 
between defendants valid).

238. United States v. Matlock, 415 U.S. 164, 171 (1979).
239. Compare Wilson v. Health & Hospital Corp., 620 F.2d 1201, 1208 n.3 (7th Cir. 1980) (tenants’ 

consent to health inspection of unoccupied areas of duplex invalid when tenants had no control or 
possessory interest in area) and United States v. Presler, 610 F.2d 1206, 1213-14 (4th Cir. 1979) (suspect 
retained expectation of privacy in two locked briefcases entrusted to friend; consent by friend invalid) with 
United States v. Miroff, 606 F.2d 777, 779 (7th Cir. 1979) (guest in private home normally retains 
expectation of privacy in personal belongings; relinquished expectation when guest assured owner nothing 
stolen or improper was in room), cert, denied,445 U.S. 928 (1980) and United States v. Ziperstein, 601 F.2d 
281, 289 (5th Cir. 1979) (employer has no reasonable expectation of privacy in records regularly seen by 
employees), cert, denied, 444 U.S 1031 (1980).

240. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality opinion).
241. Id. at 467.
242. 403 U.S. 443 (1971) (plurality opinion).
243. Id. at 466; see United States v. Zurosky, 614 F.2d 779, 786 (1st Cir. 1979) (seizures of marijuana 

valid when within plain view of officers legitimately searching warehouse for suspects), application for stay 
denied, 100 S. Ct. 1596 (1980); United States v. Alfrey, 612 F.2d 180, 184 (5th Cir. 1980) (seizure of 
marijuana in open wheelhouse valid when customs officers properly board trawler for customs inspection); 
United States v. Edmonds, 611 F.2d 1386, 1388 (5th Cir. 1980) (seizure of marijuana in plain view valid 
when DEA officers visit pier that, despite“no trespassing" sign, has reputation of public use); United States 
v. Agostino, 608 F.2d 1035, 1038 (5th Cir. 1979) (seizure of cocaine in plain view on car floor valid when 
police make lawful arrest of driver for drug violations); United States v. Carreno, 599 F.2d 680, 682 (5th 
Cir.) (seizure of cocaine in plain view valid when police officers in motel room to make arrest), cert, denied, 
444 U.S. 937 (1979); United States v. Fossler, 597 F.2d 478, 482 (5th Cir. 1979) (seizure of bomb in plain 
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in United States v. Callabrass* 244 the Second Circuit held this term that the 
plain view seizure of drug paraphernalia and chemicals left behind in a 
burning house was permissible because the DEA agent who seized the 
evidence was summoned by police after the fire to dispose of hazardous 
chemicals.245 In contrast, in United States v. Hoffman,246 the Ninth Circuit 
refused to approve seizure of a shotgun when police went to the scene of a fire 
for the sole purpose of seizing the gun, which firefighters had discovered 
previously.247

view on front seat of car valid when police see bomb while conducting inventory search of car following 
arrest for intoxication); cf. United States v. DiGregorio, 605 F.2d 1184, 1188 (1st Cir.) (seizure of shotgun 
and wallet in plain view valid when suspect’s wife consents to FBI agents’ entry in house to investigate 
shooting), cert, denied, 444 U.S. 937 (1979).

Plain view observations may provide probable cause to search when the police have a legal right to be in 
the position from which the observations are made. See United States v. Powell, No. 79-1319, slip op. at 
1792 (9th Cir. Feb. 11, 1980) (per curiam) (denying en banc hearing) (“Once having lawfully stopped the 
truck, the seized contraband was in plain view . . . and provided probable cause for appellant’s arrest”).

244. 607 F.2d 559 (2d Cir. 1979), cert, denied, 100 S. Ct. 2163 (1980).
245. Id. at 564 & n.3. The defendant argued that because the DEA agent was called in to supervise the 

investigation, the discovery of the evidence was not “inadvertent.” Id. at n.3. The court replied that it was 
“enough” that the original police discovery was inadvertent; once they observed the evidence, police were 
“entitled” to summon help to ascertain “the significance of the evidence.” Id. The dissent in Callabrass 
argued that the plain view doctrine could not justify the seizure because the DEA agent was called for no 
independent reason other than to search for narcotics. Id. at 565 (Oakes, J., dissenting). Instead, the dissent 
suggested, the seizure could be defended because the owner of the burned and abandoned property retained 
no expectation of privacy in the premises. Id.; cf. United States v. Ortiz, 603 F.2d 76, 79-80 (9th Cir. 1979) 
(search for heroin jar spotted in plain view and subsequently hidden by suspect valid), cert, denied, 444 U.S. 
1020 (1980); note 232 supra and accompanying text (consent implied from abandonment of property).

246. 607 F.2d 280 (9th Cir. 1979).
247. Id. at 283-84.
248. 403 U.S. 443, 466 (1971). See United States v. Presler, 610 F.2d 1206, 1211 (4th Cir. 1979) (search 

of contents of closed plastic box while in plain view unlawful because “brief perusal” of box did not suggest 
incriminating contents; “immediately apparent” does not preclude “brief perusal” to perceive relevancy of 
material); United States v. House, 604 F.2d 1135, 1143 n.10 (8th Cir. 1979) (plain view exception 
inapplicable when incriminating nature of seized photograph not immediately apparent), cert, denied, 445 
U.S. 931 (1980).

249. 403 U.S. at 466.
250. See United States v. Callabrass, 607 F.2d 559, 562-64 (2d Cir. 1979) (seizure of innocent appearing 

glassware, parsley, and notebook in plain view justified by explosion and paraphernalia indicating that 
premises used as drug factory), cert, denied, 100 S. Ct. 2163 (1980); United States v. Diecidue, 603 F.2d 
535, 559 (5th Cir. 1979) (search of address books seized while closed but in plain view justified by pretrial 
investigation suggesting contents might be significant), cert, denied, 445 U.S. 946 (1980); United States v. 
Duckett, 583 F.2d 1309, 1314 (5th Cir. 1978) (seizure of envelopes in plain view on dashboard during 
traffic stop justified when open envelope revealed return address to state agency and treasury checks 
payable to someone other than driver; circumstances indicate something “amiss”). The Duckett court 
reasoned that “there is no rule of law which requires an officer to know with absolute certainty that all 
elements of a putative crime have been completed when he seizes an article which reasonably appears to be 
incriminating evidence.” Id. at 1314.

251. 609 F.2d 1038 (2d Cir. 1979).

The Court in Coolidge further defined the plain view exception by requiring 
that it be “immediately apparent,” before seizure, that the seized items are 
evidence.248 This requirement is designed to ensure that the plain view 
doctrine is not used to justify exploratory searches.249 Courts have interpreted 
the “immediately apparent” rule broadly, however, by allowing police to 
judge from surrounding circumstances whether or not the item is evidence.250 
Nevertheless, the Second Circuit this term in United States v. £>ien251 refused 
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to sanction the search of sealed cartons in a lawfully stopped vehicle when the 
only circumstance indicating that the cartons might contain evidence was the 
unmistakable odor of marijuana emanating from the vehicle.252 The court 
rejected the Government’s arguments that the owner could have no reasona
ble expectation of privacy in the cartons because the contents could be 
inferred from the cartons’ outward appearance and that the contents were in 
“plain smell” if not in plain view.253

The inadvertence requirement of the plain view exception precludes the use 
of pretexts as a means of obtaining evidence known to be in a particular 
location.254 The plurality opinion in Coolidge held that when police anticipate 
discovery of evidence, have advance knowledge of its location, and intend to 
seize it, the discovery is not inadvertent and a warrant must be obtained.255 
Continuing the trend to interpret this language broadly,256 the Second Circuit 
this term held that when police have only an advance “expectation” or 
suspicion that evidence may be discovered, the plain view doctrine permits 
seizure.257 In United States v. Liberti25i postal inspectors obtained a warrant to 
seize a box of cosmetics from the home of an employee suspected of mailing 
the cosmetics from the store where he worked to his home address.259 Because 
the inspectors only had probable cause to believe that one box was at the 
home, the court ruled that the inspectors’ suspicion that the employee had

252. Id. at 1044-45.
253. Id. at 1045. In rejecting the validity of the search under the automobile exception the court did 

acknowledge that “some containers ... by their very nature cannot support any reasonable expectation of 
privacy because their contents can be inferred from their outward appearance.” Id. (quoting Arkansas v. 
Sanders, 442 U.S. 753, 764 n.13 (1979)). Nevertheless, in refusing to apply the plain view exception, the 
court reasoned that:

By placing the marijuana inside a plain cardboard box, sealing it with tape and placing it 
inside a van the windows of which had been painted over and in which plywood had been 
placed behind the driver’s seat, petitioners manifested an expectation that the contents would 
remain free from public examination. The fact that the agents detected the odor of marijuana 
emanating from the van did not alter this.”

Id.; cf. United States v. Burns, No. 78-1945, slip op. at 8 (10th Cir. March 31, 1980) (trained police dog's 
sniffing of locked briefcase did not offend Constitution).

254. See Coolidge v. New Hampshire, 403 U.S. 443, 469-71 (1971) (plurality opinion) (police must 
obtain search warrant if location of evidence to be seized known in advance).

255. Id.; accord, United States v. Roberts, No. 79-1396, slip op. at 6 (8th Cir. Mar. 12, 1980) (rehearing 
en banc) (discovery not inadvertent when police called by private persons to look at storage units and ‘“new 
exactly what they were looking for and what they might reasonably expect to find1“. Because this advance 
knowledge constitutes probable cause, the Court reasoned that requiring a warrant would not inconven
ience police. Coolidge v. New Hampshire, 403 U.S. at 470.

256. See Project: 1978-1979 Term, supra note 1, at 310-11 (discussing cases justifying seizure of items in 
plain view when related to valid arrest or when expectation of finding items less than required for probable 
cause); Project: 1977-78 Term, supra note 1, at 348-49 (Fifth Circuit holding that valid reasons for police 
presence justifies seizure of evidence). But see United States v. Roberts, No. 79-1396, slip op. at 6 (8th Cir. 
Mar. 12, 1980) (rehearing en banc) (although police called to scene by private parties to investigate 
marijuana in rented storage unit have legal right to be at place investigated, plain view doctrine will not 
support seizure because discovery not inadvertent).

257. United States v. Liberti, 616 F.2d 34, 37 (2d Cir.), cert, denied, 100 S. Ct. 2918 (1980); cf. United 
States v. Antill, 615 F.2d 648, 649 (5th Cir. 1980) (per curiam) (discovery of handcuff key in plain view 
inadvertent, even though within realm of foreseeable discovery).

258. 616 F.2d 34 (2d Cir.), cert, denied, 100 S. Ct. 2918 (1980).
259. Id. at 35.
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stolen more than one box did not render the plain view seizure of additional 
boxes illegal.260

In an important development this term, the Fifth Circuit ruled explicitly in 
United States v. Delgado261 that the Coolidge inadvertence requirement does 
not apply to the seizure of contraband.262 In Delgado agents of the Drug 
Enforcement Administration observed the transfer of bales of marijuana into 
a warehouse.263 After arresting suspects leaving the scene, the agents rushed 
into the warehouse to arrest any remaining suspects.264 Although they found 
no suspects, the agents seized bales of marijuana in plain view.265 Interpreting 
Coolidge as excluding from the inadvertence requirement contraband, stolen 
goods, and inherently dangerous objects,266 the Fifth Circuit held that an 
earlier Supreme Court decision, Ker v. California,267 controlled the seizure of 
contraband.268 Relying on Ker, the Fifth Circuit in Delgado concluded that 
“while an arrest may not be used merely as a pretext for a search without a 
warrant, the seizure of marijuana in plain view is proper when the entry is 
based on constitutionally permissible grounds and when the purpose for the 
entry is to arrest the suspect.”269

260. Id. at 35-37. Distinguishing Liberti from Coolidge, the Second Circuit noted that “what Coolidge 
proscribes is an anticipated discovery, where police know in advance the location of the evidence and 
intend to seize it.” Id. at 37 (quoting United States v. Bolts, 558 F.2d 316, 320 (5th Cir.), cert, denied, 434 
U.S. 930 (1977)). Concurring Judge Newman criticized the majority attempt to bring the case within the 
Coolidge inadvertence requirement. Id. at 38 (Newman, J., concurring). Judge Newman concluded that the 
inadvertence requirement in Coolidge is not the “law of the land”; only four Justices in Coolidge endorsed 
its holding, while four Justices rejected it as unsound. Id. Judge Newman described the “anomaly” 
resulting from the majority approach:

The majority prefers to rest [its] decision on the ground that a “plain view” seizure of an item 
not covered by a search warrant is “inadvertent” when officers lack probable cause to search 
for and seize that item. That approach creates the anomaly that a householder’s interest in 
protecting his goods from seizure is made to turn on his ability to prove that the officers had 
probable cause, while the officers’ authority to seize depends on their successful disclaimer of 
probable cause.

Id. (emphasis in original).
261. 615 F.2d 294 (5th Cir. 1980) (per curiam).
262. Id. at 296.
263. Id. at 295-96.
264. Id. at 296.
265. Id.
266. Id. In rejecting the seizure of the car in Coolidge, the Supreme Court concluded that the police had 

time to get a warrant, knew the location of the car in advance, and intended to seize it when they entered 
the property. The Court added that “this is not a case involving contraband or stolen goods or objects 
dangerous in themselves.” 403 U.S. at 472 (footnote omitted) (plurality opinion).

267. 374 U.S. 23 (1963).
268. 615 F.2d at 296-97. In Ker, the police seized a brick of marijuana seen in an adjacent room during 

a legal entry and arrest. 374 U.S. at 28-29, 42-43. The Court held that whether police seized the marijuana 
before the arrest, rather than incidental to the arrest, was unimportant as long as the arrest was not a 
pretext for a warrantless search. Id. at 42. The Court upheld the seizure as incident to the arrest because the 
police had probable cause to arrest the suspect and had entered the apartment for the purpose of making 
the arrest. Id. at 43. In distinguishing Ker, the Coolidge plurality noted that in the earlier case police 
entered the apartment for purposes of arrest rather than search or seizure, there was no time to obtain a 
warrant, the discovery of the marijuana was fortuitous, marijuana is easily destroyed, and the seizure was 
incident to arrest. 403 U.S. at 472 n.28.

269. 615 F.2d at 297.
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Border Searches. Authorized agents of the United States may conduct,
without probable cause or other basis for suspicion of illegal conduct, routine 
inspections of vehicles, baggage, and other personal effects at international 
borders.270 Furthermore, searches by authorized agents at fixed checkpoints 
or other “functional equivalents” of international borders271 require neither 
probable cause nor an independent basis for the belief that the law is being

270. See United States v. Ramsey, 431 U.S. 606, 619 (1977) (border searches of persons or items 
entering country reasonable under fourth amendment without probable cause or warrant); California 
Bankers Ass’n v. Shultz, 416 U.S. 21, 63 (1974) (fourth amendment not violated when personal belongings 
examined before "entering or leaving” country); Almeida-Sanchez v. United States, 413 U.S. 266, 272 
(1973) (federal government has power to make routine inspections and searches of individuals and vehicles 
at international borders or their functional equivalent); United States v. Nieves, 609 F.2d 642, 645-46 (2d 
Cir. 1979) (routine border search of personal effects encompasses pat-down of outer clothing and removal 
and search of shoes), cert, denied, 444 U.S. 1085 (1980); United States v. Scheer, 600 F.2d 5, 6-7 (3d Cir. 
1979) (per curiam) (no probable cause or suspicion required to search suitcase arriving at airport from 
foreign country), vacated and remanded, 48 U.S.L.W. 3732 (U.S. May 13, 1980); United States v. Schoor, 
597 F.2d 1303, 1305-06 (9th Cir. 1979) (border search without probable cause or warrant per se reasonable 
under fourth amendment); United States v. Flores, 594 F.2d 438, 439 (5th Cir. 1979) (per curiam) (customs 
agents may search vehicles at border or functional equivalent without probable cause or “any degree” of 
suspicion).

Three federal statutes grant immigration officers and customs agents broad authority to search persons 
and objects crossing the border. See Immigration and Nationality Act, § 287(a)( 1 )-(4), 8 U.S.C. § 
1357(a)( 1 )-(4) (1976) (granting border patrol officers power to search for and arrest undocumented aliens 
without warrant); 19 U.S.C. § 482 (1976) (officers authorized to board or search vehicles may stop and 
search any person suspected of illegally importing, or any vehicle suspected to contain illegally imported, 
merchandise); Tariff Act of 1930, § 581, 19 U.S.C. § 1581(a), (e) (1976) (granting customs agents general 
power to search for and seize contraband).

This term the Ninth Circuit excluded evidence obtained by an FBI agent who, without any suspicion, 
searched a vehicle at the border and seized marijuana. United States v. Soto-Soto, 598 F.2d 545, 546-49 
(9th Cir. 1979). The court ruled that section 482 only authorizes customs agents and members of the border 
patrol to search persons and vehicles without suspicion of wrongdoing. Id.-, cf. United States v. Smith, 598 
F.2d 936, 937 (5th Cir. 1979) (probable cause or warrant necessary for arrest and search by Drug 
Enforcement Administration agents of occupants and vehicles stopped by border patrol at agents’ request).

The mere presence of law enforcement officials who are not authorized to make customs searches does 
not impair an authorized official’s powers. See United States v. Schoor, 597 F.2d 1303, 1306 (9th Cir. 1979) 
(irrelevant that Drug Enforcement Administration agents, who lacked probable cause, prompted customs 
agents to search individuals); United States v. Balderas, 597 F.2d 67, 68 (5th Cir. 1979) (per curiam) (state 
trooper’s check of driver’s license and vehicle registration does not invalidate border patrol search of car 
and seizure of marijuana immediately following). Further, a police officer’s reasonable suspicion of illegal 
immigration activity will also justify the brief detention of a suspect while the officer contacts the border 
authorities for assistance. See United States v. Contreras-Diaz, 575 F.2d 740, 745 (9th Cir. 1978) (after 
legal stop for traffic violation, driver’s contradictory statements about destination, passenger’s appearance 
and inability to speak English, and lack of valid identification gave police officer reasonable suspicion to 
detain suspects while contacting border patrol), cert, denied, 439 U.S. 855 (1979).

271. See Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973) (established point near border, 
confluence of two or more roads coming from border, and international airport “functional equivalents” to 
border). In United States v. Alvarez-Gonzales, 542 F.2d 226 (5th Cir. 1976), the Fifth Circuit noted that 
the functional equivalence of an interior checkpoint turns on considerations such as the permanence of the 
checkpoint, the capability of the checkpoint to monitor international traffic not otherwise controllable, and 
the relative proportions of international and domestic traffic passing through the checkpoint. Id. at 229. 
The Supreme Court has specifically reserved the question whether customs officials may search mail at a 
place other than a point of entry into the country. United States v. Ramsey, 431 U.S. 606, 615 n.l 1 (1977). 
Last term the Sixth Circuit answered the question affirmatively. See United States v. Lowe, 575 F.2d 1193, 
1194 (6th Cir.) (per curiam) (Detroit post office officials’ warrantless search of package from Thailand 
valid although original point of entry was Los Angeles), cert, denied, 439 U.S. 869 (1978). Once the 
“functional equivalent” status of a particular checkpoint has been established, a judge may take judicial 
notice of that fact in future cases. United States v. Salinas, 611 F.2d 128, 130 (5th Cir. 1980). 
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violated.272 This exception to the warrant requirement stems from the 
government’s inherent, sovereign authority to protect its borders by requiring 
persons to show their right to enter and to bring items into the country.273 

Although border and checkpoint searches are usually confined to vehicles 
and baggage, courts permit a more thorough inspection when the initial 
search or other circumstances engender suspicion of illegality.274 Courts have

272. See United States v. Martinez-Fuerte, 428 U.S. 543, 545 (1976) (not necessary for officials to 
believe that vehicle contains aliens to justify stop for brief questioning at fixed checkpoint); United States v. 
Maskeny, 609 F.2d 183, 188-89 (5th Cir.) (warrantless search of briefcase seized at airport justified when 
customs agents reasonably believe airplane crossed international border), cert, denied, 100 S. Ct 3010 
(1980); United States v. Villalon, 605 F.2d 937, 938-39 (5th Cir. 1979) (per curiam) (no probable cause or 
suspicion required for search of car and trunk at fixed checkpoint recognized as functional equivalent of 
border); United States v. Williams, 600 F.2d 14, 14 (5th Cir. 1979) (per curiam) (same), cert, denied, 444 
U.S. 1034 (1980); United States v. Scheer, 600 F.2d 5, 7 (3d Cir. 1979) (per curiam) (no probable cause or 
reasonable suspicion required to search suitcase arriving at international airport equivalent to border), cert, 
granted, 48 U.S.L.W. 3732 (U.S.May 13, 1980) (No. 79-6149) (vacating and remanding); United States v. 
Abrams, 598 F.2d 969, 970-71 (5th Cir.) (per curiam) (no probable cause required to search automobile at 
checkpoint recognized as functional equivalent of border), cert, denied, 444 U.S. 968 (1979); United States 
v. Richards, 598 F.2d 463, 463 (5th Cir. 1979) (per curiam) (same); cf. United States v. Rengifo-Castro, 620 
F.2d 230, 232-33 (10th Cir. 1980) (per curiam) (warrantless search of closed luggage without probable 
cause violates fourth amendment when vehicle stopped at fixed checkpoint not equivalent to border); 
United States v. Pattachia, 602 F.2d 218, 218 & n.l (9th Cir.) (probable cause required for search of vehicle 
at fixed checkpoint away from border), amended and rehearing denied, 610 F.2d 648 (1979). Although the 
Pattachia court did not specifically discuss whether the checkpoint was the functional equivalent of a 
border, the Supreme Court found that the same checkpoint, located on Highway 5 near San Clemente, 
California, was not the equivalent of a border in United States v. Ortiz, 422 U.S. 891, 893, 896-97 (1975).

The Fifth Circuit gives officers at fixed checkpoints considerable leeway to stop and search vehicles that 
turn around before reaching the checkpoint, although it is unclear whether probable cause is required to 
search the vehicle once it has turned away from the checkpoint. In United States v. Abrams, 598 F.2d 969 
(5th Cir.) (per curiam), cert, denied, 444 U.S. 968 (1979), the border patrol followed and stopped an 
automobile that had turned around 100 yards from the checkpoint. Id. at 970. The driver explained that he 
was going to Houston and thought he was heading in the wrong direction. Id. When the patrolman said 
that the road through the checkpoint was the correct route, the driver turned around again. Id. Despite the 
stop, the court upheld the subsequent search of the car’s trunk, and the seizure of marijuana inside, at the 
checkpoint. Id. In United States v. Martinez, 597 F.2d 509 (5th Cir.) (per curiam), cert, denied, 444 U.S. 
979 (1979), an officer chased and stopped a vehicle that had stopped and turned around 200 yards from the 
Sanita checkpoint. Id. at 510. The court upheld the stop because circumstances indicated an attempt to 
evade the checkpoint; the driver’s evasiveness and nervousness gave the officer probable cause to search the 
trunk of the car. Id.

273. Torres v. Puerto Rico, 442 U.S. 465, 472-73 (1979); Almeida-Sanchez v. United States, 413 U.S. 
266, 272 (1973); Carroll v. United States, 267 U.S. 132, 154 (1925); see United States v. Soto-Soto, 598 F.2d 
545, 548 (9th Cir. 1979) (sovereign right to search at international borders supersedes individual’s right to 
protection by warrant).

274. See, e.g., United States v. Aulet, 618 F.2d 182, 184-85, 188-89 (2d Cir. 1980) (passenger’s 
suspicious statements during routine airport customs inspection justify referral to private examination 
room for search of person); United States v. Nieves, 609 F.2d 642, 646 (2d Cir. 1979) (customs officers have 
probable cause for strip search when cocaine found in suspect’s shoes), cert, denied, 444 U.S. 1085 (1980); 
United States v. Grayson, 597 F.2d 1225, 1228 (9th Cir.) (no suspicion required for examination of vehicle, 
luggage, at border; ‘“eal suspicion'“ required for strip search ) (citing United States v. Palmer, 575 F.2d 
721, 723 (9th Cir.), cert, denied, 439 U.S. 875 (1978)); United States v. Asbury, 586 F.2d 973, 975 (2d Cir. 
1978) (routine search of luggage at border reasonable because no expectation of privacy in luggage at 
customs; strip search unreasonable without suspicion).

In United States v. Asbury, 586 F.2d 973 (2d Cir. 1978), the Second Circuit listed conditions that might 
generate a suspicion of illegal activity warranting a more intrusive search: excessive nervousness; unusual 
conduct; informant’s tip; computerized information; loose fitting or bulky clothing; suspicious itinerary; 
incriminating matter discovered through routine search; lack of employment or claim of self-employment; 
needle marks or other indications of drug addiction; information from search or conduct of traveling 
companion; inadequate luggage; and evasive or contradictory answers. Id. at 976-77. 
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developed no uniform standard for the level of suspicion necessary for an 
intrusive body search; generally, the more intrusive the search, the closer 
suspicion must approximate probable cause.275 This term in United States v. 
Nieves216 the Second Circuit adopted the rule that a routine customs search 
requiring drilling into the soles of a person’s removed shoes is “an acceptable 
procedure” requiring no justification other than the person’s immediate entry 
across the border.277

When a search does not occur at a location that is “functionally equiva
lent” to a border, it may nonetheless be justified as an “extended border” 
search if officials have maintained continuous surveillance of the person or 
vehicle from the time of the border crossing278 or if a passenger has had no 
opportunity to mingle with the mainstream of the population.279 In the

275. See United States v. Aulet, 618 F.2d 182, 188 (2d Cir. 1980) (reasonableness of border strip search 
determined by balancing offensiveness of intrusion against justified suspicion of official); United States v. 
Grayson, 597 F.2d 1225, 1228 (9th Cir.) (same), cert, denied, 444 U.S. 875 (1979). In Grayson the court 
upheld a pocket search under the “no suspicion” standard, and upheld a pat-down search upon a showing 
of “mere suspicion.” Id. The suspect, with a bulky midriff and hurried manner, gave customs officials 
evasive answers about having been in Colombia, a known drug “source” country. Id. The Grayson court 
quoted an earlier Ninth Circuit formulation of the various standards applicable to border searches:

[F]or examination of vehiclefs], luggage, contents of pockets or purse, no suspicion at all is 
required: for a strip search, “real suspicion directed specifically to that person” is required . . . 
. But between a search of pockets and a strip search there can be a wide variety of types of 
intrusion, with varying degrees of intrusiveness .... It is hardly feasible to enunciate a clear, 
and simple standard for each ....

Id. at 1228 (quoting from United States v. Palmer, 575 F.2d 721, 723 (9th Cir.), cert, denied, 439 U.S. 875 
(1978)) (emphasis added by Grayson court). Other circuits have rejected the Ninth Circuit’s “real 
suspicion” standard in favor of the Fifth Circuit’s “reasonable suspicion” formulation. See Project: 1978- 
1979 Term, supra note 1, at 311 n.244 (discussing cases from four circuits adopting reasonable suspicion 
standard).

276. 609 F.2d 642 (2d Cir. 1979), cert, denied, 444 U.S. 1085 (1980).
277. Id. at 646. In Nieves the Second Circuit stated that it did “not believe that the relative degree of 

embarrassment or indignity that a person is likely to suffer as a result of complying with a request to 
remove his shoes is sufficient to warrant the imposition of a ‘reasonable suspicion’ requirement as a 
precondition to such a request in a standard border search context.” Id. See generally, United States v. 
Fitzgibbon, 576 F.2d 279, 284 (10th Cir.) (“real suspicion” not required for removal and search of suspect’s 
boots), cert, denied, 439 U.S. 910 (1978); United States v. Chase, 503 F.2d 571, 573-74 (9th Cir. 1974) 
(same), cert, denied, 420 U.S. 948 (1975).

278. See United States v. Lockwood, 604 F.2d 7, 8 (Sth Cir. 1979) (per curiam) (stop and search 
justified under “extended border” principle when customs officials on “stillwatch,” who did not see actual 
border crossing, maintained constant surveillance of vehicle while driver made rendezvous with person on 
other side of border); United States v. Gooch, 603 F.2d 122, 123-24 (10th Cir. 1979) (radar track and air 
pursuit of aircraft crossing border creates chain of contact sufficient for "probable cause” to stop and arrest 
pilot and passengers); cf. United States v. Kenney, 601 F.2d 211, 213 (Sth Cir. 1979) (per curiam) (customs 
agent’s observation of transfer of bag commonly used for marijuana from one side of border to other 
justifies stop of vehicle and search of bag in trunk).

Last term, in United States v. Johnson, 588 F.2d 147 (5th Cir. 1979), the Fifth Circuit held that the 
extended border principle, when applied to the object searched, requires proof by a “preponderance of the 
evidence” that the object in fact crossed the border. Id. at 154. The court invalidated a duffel-bag search, 
which took place after a 20-minute surveillance of a vehicle because the officers had no reason to believe 
that the duffel bag had been in the vehicle at the time of border crossing. Id. at 155.

279. See United States v. Nieves, 609 F.2d 642, 647 (2d Cir. 1979) (“extended border” principle justifies 
search when suspect cleared customs but remained inside international building in airport), cert, denied, 
444 U.S. 1085 (1980); United States v. Sayer, 579 F.2d 1169, 1170 (9th Cir. 1978) (airline passenger not in 
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absence of reasonable certainty that a border crossing has occurred, however, 
border agents may stop and search vehicles inside the border only when 
probable cause exists to believe illegal aliens or goods are present.* 280 
Nevertheless, in order to stop vehicles for brief questioning, roving border 
patrol officers need only be aware of “specific articulable facts” warranting 
suspicion of illegal activity.281

mainstream of domestic activity when customs agents maintained visual contact upon disembarking from 
nonstop international flight and passenger spoke briefly with only one person before being stopped); cf. 
United States v. Flores, 594 F.2d 438, 439 (5th Cir. 1979) (per curiam) (second search of vehicle in 
continuous custody since original border stop nine days earlier is valid border search).

280. See Almeida-Sanchez v. United States, 413 U.S. 266, 273 (1973) (search of vehicle 20 miles from 
border without probable cause violates fourth amendment). The Almeida-Sanchez restriction of searches 
by roving border patrol officers also applies to maritime inspections conducted by Coast Guard and 
customs inspectors. When customs officers sighted a speed boat in intercoastal waters and searched it after 
pursuing it to shore, the Fifth Circuit ruled in United States v. Whitmire, 595 F.2d 1303, 1306-07 & 1307 
n.2 (5th Cir. 1979) (footnote omitted), cert, denied, 100 S. Ct. 3048 (1980), that the border search exception 
sanctions a maritime search only when “[customs] officials have articulable facts from which they may 
reasonably infer that the boat has come from international waters.” Id. at 1306-07 & 1307 n.2. The court 
held the search invalid as a border search because the customs officers did not know whether the boat had 
come from international waters. Id. at 1307-08. The Whitmire court questioned the wisdom of adopting the 
Almeida-Sanchez standards used to govern automobile searches on international highways for maritime 
searches. Id. at 1312. See also United States v. Zurosky, 614 F.2d 779, 788 (1st Cir. 1979) (search invalid 
when no evidence exists that fishing boat crossed border or came from international waters), stay denied, 
100 S. Ct. 1596 (1980); United States v. Diezel, 608 F.2d 204, 206-07 (5th Cir. 1979) (customs search 
conducted pursuant to statutory authority justified without showing recent border crossing because officer 
had reason to suspect presence of drugs).

281. United States v. Brignoni-Ponce, 442 U.S. 873, 884 (1975). In Brignoni-Ponce the Court listed 
several factors that border officials might consider in deciding whether reasonable suspicion exists to stop a 
vehicle. Id. at 884. These factors include the distance from the border; any information of earlier, illegal 
border crossings; the normal pattern of traffic in the area; suspicious behavior of the driver; the heavily 
loaded appearance of the vehicle; and the number of passengers. Id. at 884-85. The Court held that 
Mexican ancestry of a vehicle’s occupants did not provide, by itself, a sufficient basis for even a brief 
investigatory stop. Id. at 885-86; see United States v. Heredia-Castillo, 616 F.2d 1147, 1149-50 (9th Cir. 
1980) (passengers’ Mexican ancestry, coupled with recognition of driver from previous arrest and 
knowledge of recent arrests of illegal aliens in area, provides sufficient basis for investigatory stop by roving 
border patrol; no basis for further investigation once legal status of driver established); United States v. 
Hernandez-Gonzales, 608 F.2d 1240, 1243 (9th Cir. 1979) (reasonable basis for suspicion exists when 
border patrol agents observe two vehicles traveling in tandem on roads commonly used for smuggling 60 
miles from border with passengers of Latin descent “riding low”); United States v. Munoz, 604 F.2d 1160, 
1161 (9th Cir. 1979) (insufficient basis for suspicion of illegal activity exists to justify stop by roving border 
agents when passengers of Mexican ancestry in vehicles traveling in tandem fail to look at customs agents 
while passing; reasonable basis for suspicion exists to stop second car when inspection of first car reveals 
presence of illegal aliens); United States v. Santia-Manriquez, 603 F.2d 575, 577-78 (5th Cir. 1979) (per 
curiam) (no reasonable basis for suspicion exists when border patrol, acting on “rank hunch” that reliable 
informant’s tip would be corroborated by “follow up” car, follow and stop unidentified “lead car”); United 
States v. Petty, 601 F.2d 883, 888-89 (5th Cir. 1979) (no reasonable basis exists for roving border patrol to 
suspect illegal entry of aliens when officer sights single-passenger cars traveling in tandem on “nearly 
impassable” back roads near border in area where river easily fordable; stop for questioning legal, but 
search requires probable cause), cert, denied, 100 S. Ct. 1649 (1980); United States v. Ballard, 600 F.2d 
1115, 1119 (5th Cir. 1979) (reasonable suspicion justifies stop when car travels at high speed on dirt road 
one-fourth mile from border in area known for customs violations, lingers for “unusually long time,” and 
river level low enough to permit foot crossing; search of car not justified without probable cause).

282. 392 U.S. 1 (1968).

Investigative Detentions. In Terry v. Ohio282 the Supreme Court held
that police do not need probable cause to stop a suspect for questioning if 
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unusual or suspicious activity leads an officer to conclude, in light of his 
experience,283 that “criminal activity may be afoot.”284 Moreover, if the officer 
believes the suspect to be armed and dangerous, and nothing in the initial 
stages of the encounter dispels the suspicion, the officer may conduct “a 
carefully limited search of the [suspect’s] outer clothing ... in an attempt to 
discover weapons that might be used against him.”285 Using a balancing test 
to determine whether the search was unreasonable under the fourth amend
ment,286 the Court in Terry indicated that as long as the officer can point to 
“specific and articulable facts,”287 the state’s interests in investigating poten
tial criminal behavior and in protecting law enforcement agents and bystand
ers outweigh the intrusion resulting from the stop and limited, protective 
search.288

This term in Ybarra v. Illinois2*9 the Supreme Court refused to extend the 
Terry principle to searches of bystanders at the scene of a search pursuant to a 
warrant.290 The Government argued that because the police in Ybarra 
possessed a warrant to search a bartender and the tavern where he worked

283. Id. at 30. Under Terry, police suspicion must be based on specific articulable facts that, combined 
with the officer’s experience, lead the officer to believe that illegal activity is taking place. Id. at 27. Last 
term in Brown v. Texas, 443 U.S. 47 (1979), the Supreme Court held a stop unlawful when police detained 
a man because he “looked suspicious.” Id. at 49. The man had been walking in an alley in a high crime 
area. Id. at 48-49. The Court noted that “(t]his situation is to be distinguished from the observations of a 
trained, experienced police officer who is able to perceive and articulate meaning in given conduct which 
would be wholly innocent to the untrained observer.” Id. at 52 n.2. This term, however, in United States v. 
Buenaventura-Ariza, 615 F.2d 29 (2d Cir. 1980), the Second Circuit declined to defer to the judgment of an 
admittedly experienced officer who stopped two suspects at an airport. Id. at 3. The officer justified the 
stop on the ground that the suspects had arrived from a “source” city, appeared nervous, and traveled 
separately. Id. at 36. The court reasoned that “the fact that an officer is experienced does not require a 
court to accept all of his suspicions as reasonable, nor does experience mean that an agent’s perceptions are 
justified by objective facts. The basis of police action must be such that it can be reviewed judicially by an 
objective standard.” Id. (quoting United States v. Rico, 594 F.2d 320, 324 (2d Cir. 1979)) (emphasis in 
original).

284. Terry v. Ohio, 392 U.S. at 30.
285. Id. The need to preserve evidence does not justify a Terry frisk; rather, the need to protect police 

officers and others nearby justifies the exception. Id. at 29; see United States v. Williams, 604 F.2d 1102, 
1124 (8th Cir. 1979) (protective search of suspect and car illegal in absence of reason to believe suspect 
armed and dangerous). The frisk must be confined to an intrusion reasonably designed to discover hidden 
weapons. 392 U.S. at 29; see United States v. Thompson, 597 F.2d 187, 191 (9th Cir. 1979) (removal of 
contents of envelope found in suspect’s pocket exceeds scope of Terry frisk because envelope clearly 
contained no weapons).

In Adams v. Williams, 407 U.S. 143, 147 (1972), the Court found that an uncorroborated informant’s tip 
carried enough “indicia of reliability” to justify an officer’s forcible stop. Id. at 147. The Court noted that 
the informant in Adams was known to the officer, and the tip—that a man seated in a nearby parked car 
had narcotics and had a gun at his waist—was immediately verifiable at the scene. Id. at 147. The Court 
explicitly rejected the argument that reasonable cause for a stop and frisk only can be based on an officer’s 
personal observation. Id. For criticism of the application of the Terry standard of reasonable suspicion to 
the facts of Adams, see The Supreme Court, 1971 Term, 86 Harv. L. Rev. 1, 177-79 (1972) (Terry’s 
reduced quantum of suspicion does not necessarily justify reduced reliability of information upon which 
suspicion based; “indicia of reliability” test open ended and ignores indicia of unreliability). But see 
LaFave,“Street Encounters“‘and the Constitution: Terry, Sibron, Peters and Beyond, 67 MlCH. L. Rev. 40, 
76-77 (1968) (police may stop suspect for questioning in order to corroborate untested informant’s tip).

286. 392 U.S. at 20-21.
287. Id. at 21.
288. Id. at 22.
289. 444 U.S.85 (1979).
290. Id. at 96.



1980] Project: Criminal Procedure 255

police also were entitled to conduct searches of the tavern’s patrons, who the 
police reasonably believed to possess contraband.291 In rejecting this argu
ment, the Court explictly refused to substitute the Terry reasonable belief or 
suspicion standard for the probable cause requirement as an “aid to the 
evidence-gathering function of a search warrant.”292 Because the police 
officers had neither probable cause293 nor a reasonable belief that the 
bystanders were armed and dangerous, the search was illegal.294

The Supreme Court stated in Terry that a person is “seized” “whenever a 
police officer accosts an individual and restrains his freedom to walk 
away.”295 This term, writing an opinion joined only by one other justice, 
Justice Stewart proposed in United States v. Mendenhall296 that “a person has 
been ‘seized’ within the meaning of the Fourth Amendment only if, in view of 
all the circumstances surrounding the incident, a reasonable person would 
have believed he was not free to leave.”297 In Mendenhall plainclothes DEA 
agents, who displayed no weapons, approached Mendenhall in an airport 
concourse.298 The agents first requested to see her identification and airline 
ticket.299 After briefly questioning Mendenhall about the discrepancy between 
the names on the ticket and license, one of the agents identified himself as a 
federal narcotics agent and asked her to accompany him to the DEA’s airport

291. Id. at 92.
292. See id. at 344-45 (rejecting Government’s argument and discussing importance of maintaining 

“probable cause” protection from unreasonable searches). The Court also rejected the Government’s initial 
argument that the pat-down and search of bystanders was a “reasonable frisk for weapons” under Terry. 
Id. at 92. The Court found that the frisk was "simply not supported by a reasonable belief’ that Ybarra was 
armed or dangerous. Id. 92-93 Ybarra had made no gestures or comments of a criminal or suspicious 
nature. Id. at 93. In reaffirming the limited application of the Terry rule, the Court stated: “The ‘narrow 
scope’ of the Terry exception does not permit a frisk for weapons on less than reasonable belief or suspicion 
. . . even though the person happens to be on premises where an authorized narcotics search is taking 
place.” Id. at 94.

293. Id. at 91 (“[A] person’s mere propinquity to others independently suspected of criminal activity 
does not, without more, give rise to probable cause to search that person.”); cf. United States v. Williams, 
No. 79-1454, slip op. at 2628 (9th Cir. Apr. 7, 1980) (probable cause exists to arrest occupants of mobile 
home being used as laboratory when occupants linked to car containing large quantity of contraband).

294. 444 U.S.at 92-94. Although the Government did not make the argument, Chief Justice Burger 
contended in his dissent that Terry should not be read to require “a particularized and individualized 
suspicion that a person is armed and dangerous.” Id. at 97. (Burger, C.J., with Blackmun & Rehnquist, JJ., 
dissenting). Rather, Chief Justice Burger argued, when police execute a search warrant for narcotics in a 
place of known narcotics activity, they may protect themselves by conducting a Terry search. Id. “Given 
the setting and the reputation of those who trade in narcotics,” the Chief Justice stated, “it does not go too 
far to suggest that [police] might pay for [the assumption that bystanders are unarmed] with their lives.” 
Id. ; see United States v. Post, 607 F.2d 847, 851 (9th Cir. 1979) (no particularized fear of weapons required 
for Terry stop and frisk related to suspected drug offense because assumption reasonable that any narcotics 
dealer might be armed).

295. 392 U.S. at 16. Although the Terry Court concluded that a seizure occurred when an officer 
grabbed Terry to search for weapons, it stated that the record did not permit determination of whether a 
seizure took place during the initial stages of police questioning. Id. at 19 n.16. Justices Harlan and White 
in their concurrences made clear that, in the absence of “special circumstances,” a street encounter 
between police officer and citizen does not amount to a “seizure” and will not justify a frisk. See id. at 33 
(Harlan, J., concurring) (“right to frisk . . . depends upon the reasonableness of a forcible stop to investigate 
a suspected crime.”); id. at 34 (White, J., concurring) (“absent special circumstances” person approached 
may not be detained or frisked).

296. 100 S. Ct. 1870 (1980).
297. Id. at 1877.
298. Id.
299. Id. at 1873.
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office, where she was subsequently searched.300 The Sixth Circuit overturned 
Mendenhall’s conviction for possession of heroin, evidently on the ground 
that Mendenhall’s consent to be searched, immediately following her encoun
ter with the agents, was involuntary and resulted from an illegal seizure.301 In 
reversing the court of appeals, Justice Stewart applied his reasonable belief 
test, and found that no “seizure” of the suspect had occurred; therefore 
Mendenhall’s consent to the search was untainted.302

Three Justices found it unnecessary to determine whether Mendenhall was 
in fact seized.303 The same Justices reiterated their desire to leave the issue 
open in a concurrence to Reid v. Georgia304 one month later. On facts virtually

300. Id. at 1874.
301. Id. at 1875. In considering Mendenhall the Sixth Circuit had concluded in an unreported decision 

that the case was “indistinguishuable” from United States v. McCaleb, 552 F.2d 717 (6th Cir. 1977). 100 S. 
Ct. at 1874 (quoting from unreported opinion). In McCaleb the Sixth Circuit held that government agents 
could not reasonably suspect criminal activity under circumstances similar to those in Mendenhall because 
the activity was “consistent with innocent behavior.” 552 F.2d at 720. Furthermore, escorting suspects to a 
private room constituted an arrest requiring probable cause because the suspects, according to the court of 
appeals, were not free to leave. Id..

302. Id. at 1877, 1880. Justice Stewart distinguished Mendenhall from Terry because police made no 
physical contact with Mendenhall prior to her arrest. Id. at 1876. Justice Stewart further elaborated that:

The events took place in the public concourse. The agents wore no uniforms and displayed 
no weapons. They did not summon the respondent to their presence, but instead approached 
her and identified themselves as federal agents. They requested, but did not demand to see the 
respondent’s identification and ticket. Such conduct without more, did not amount to an 
intrusion upon any constitutionally protected interest.

Id. at 1877. Justice Stewart did note, however, circumstances that might indicate “seizure” even though a 
suspect does not attempt to depart: “threatening presence” of several officers; display of weapons; physical 
touching of the citizen; and use of compelling tones or language. Id. Because he found none of these 
elements present in Mendenhall. Justice Stewart concluded that “[i]n the absence of some such evidence, 
otherwise inoffensive contact between a member of the public and the police cannot, as a matter of law, 
amount to a seizure of that person.” Id.

303. Id. at 1880 & n. 1. Justice Powell, joined by Chief Justice Burger and Justice Blackmun, declined to 
address the question whether a fourth amendment seizure occurred during the concourse encounter 
because neither of the courts below had considered the question. Id. at 1880 (Powell, J., with Burger, C.J., 
and Blackmun, J., concurring in part and concurring in the judgment). Even assuming that a fourth 
amendment seizure had occurred, Justice Powell argued that the seizure was based on “reasonable” 
suspicion that illegal activity was taking place. Id. Therefore the police did not violate the fourth 
amendment by stopping Mendenhall for routine questioning. Id.

In dissent, Justice White criticized Justice Stewart’s failure to consider either Mendenhall's subjective 
impression of her freedom to leave or police testimony that Mendenhall was not free to leave. Id. at 1885 
(White, J., with Brennan & Stevens, JJ., dissenting). Several circuits this term also grappled with the 
seizure issue. Compare United States v. Price, 599 F.2d 494, 496-98, 498 n.4 (2d Cir. 1979) (“arguably” no 
fourth amendment seizure when police follow suspect from airport and question suspect on street, and 
suspect denies ownership of bag carried from airport) and United States v. Elmore, 595 F.2d 1036, 1042 
(5th Cir. 1979) (no seizure when federal narcotics agents, without showing force or physical contact, 
approach citizen for identification at airport; seizure occurs when agents take ticket to verify suspect’s 
response) with United States v. Palmer, 603 F.2d 1286, 1289 (8th Cir. 1979) (police seized youth when they 
stopped him on street and twice commanded him to approach police car because sufficient showing of 
authority to restrain appellant’s freedom of movement).

304. 100 S. Ct. 2752, 2755 (1980) (per curiam) (Powell, J., with Burger, C.J., & Blackmun J., 
concurring). Justice Powell explained: 
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identical to those in Mendenhall the Court in Reid accepted the Georgia 
Supreme Court’s assumption that a seizure had occurred.* 305

The state courts, which decided this case before our decision in Mendenhall, did not 
consider whether the petitioner had been seized .... Because we similarly do not consider the 
initial seizure question in our decision today, that issue remains open for consideration by the 
state courts in light of the opinions in Mendenhall.

Id.
305. Id. at 2754. Because it assumed that a “seizure” had occurred, the Court vacated and remanded 

the Georgia Supreme Court’s decision that evidence subsequently seized was admissible. Id. The Court 
found insufficient grounds for “reasonable suspicion” to support a legal seizure. Id.

306. Dunaway v. New York, 442 U.S. 220, 207 (1979). Although the State argued that Dunaway 
accompanied the police voluntarily, the Court accepted the lower courts’ characterization of the seizure as 
involuntary. Id. at 207 n.6.

307. Id. at 216. Several circuits applied Dunaway this term to encounters that resembled arrests more 
closely than they resembled Terry stops. See United States v. Williams, No. 79-1454, slip op. at 2628 (9th 
Cir. Apr. 7, 1980) (defendants arrested within meaning of fourth amendment when told at gunpoint to 
come out of motor home, frisked, and placed in police car); United States v. Blum, 614 F.2d 537, 540 (6th 
Cir. 1980) (initially valid Terry stop becomes illegal “custodial interrogation” when police detain driver 
stooped for noisy muffler, fail to confirm suspicions of criminal conduct, and question suspect in police 
cruiser); United States v. Tucker, 610 F.2d 1007, 1010 (2d Cir. 1979) (detaining suspect for several hours 
pending interrogation at police station “holding pen” exceeds limits of Terry; suspect believed he could not 
leave); United States v. Chamberlain, 609 F.2d 1318, 1323 (9th Cir. 1979) (twenty-minute detention of 
suspect, without probable cause, in back seat of patrol car exceeds limits of Terry); United States v. Perez- 
Esparza, 609 F.2d 1284, 1286-87 (9th Cir. 1980) (three-hour detention of suspect by border patrol agents 
pending arrival of DEA agents to conduct search for suspected drugs constitutes arrest, not Terry stop); 
United States v. Ashcroft, 607 F.2d 1167, 1170 (5th Cir. 1979) (police action exceeds limits of Terry stop 
when agents who enter defendant’s bedroom with guns drawn, yell “Federal Agents, you are under 
arrest,” and search and handcuff suspects). But see United States v. Williams, 604 F.2d 1102, 1125-26 & 
n.15 (8th Cir. 1979) (no arrest when police transport suspect detained in Terry stop to police station 
without prior questioning or notice of “arrest" or of freedom to leave). See also United States v. Beck, 598 
F.2d 497, 501-02 (9th Cir. 1979) (“ordinary citizen” would reasonably conclude arrest under way when 
armed police surround taxi, ask defendants to leave taxi for questioning, and frisk).

308. 442 U.S. 200 (1979).
309. Id. at 203.
310. Id. at 211-12, 216. The Seventh Circuit this term applied Dunaway to invalidate the detention and 

questioning of a suspect while investigators searched his room with the consent of a third party. United 
States v. Sanchez-Jaramillo, No. 78-2649, slip op. at 7 (7th Cir. Apr. 22, 1980) (as amended May 19, 1980). 
Investigators awoke the suspect in his bedroom and requested that he go into the living room while they 
searched his room. Id. at 4. They questioned the suspect before and after searching his room. Id. The court 
reasoned that this detention and questioning differed from a Terry stop and frisk “both in nature and 
scope,” and should be judged by the traditional probable cause standard. Id. at 7.

The Court indicated clearly last term that a person is “seized” when taken 
involuntarily to a police station.306 Further, when such a “seizure” is followed 
by detention for custodial interrogation, the seizure must be supported by 
probable cause.307 In Dunaway v. New York 308 police, without initially 
questioning or telling the suspect that he was under arrest, took him to a 
station house for questioning.309 The Court found the Terry balancing test of 
reasonableness inapplicable because the seizure and detention intruded so 
severely on the defendant’s fourth amendment rights “as necessarily to trigger 
the traditional safeguards against illegal arrest.”310 This term, however, the 
Second and Ninth Circuits refused to apply the Dunaway rationale to airport 
stops in which undercover agents approached passengers suspected of illegal 
drug trafficking, asked them for identification, and requested that they return 
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to airport offices for further questioning.311 The courts distinguished the 
searches at issue from Dunaway on the ground that the suspects consented to 
accompany the narcotics agents.312

An officer must be able to identify specific and articulable facts that form 
the basis of the suspicion supporting a stop and frisk.313 Last term in Delaware 
v. Prouse,314 the Supreme Court held that warrantless automobile stops made 
to conduct random licenses and registration checks violate the fourth 
amendment when the officers making the stops have observed no traffic or 
equipment violations or suspicious activity.315 The Court in Prouse compared 
such stops to the roving border patrol stops that the Court had previously 
struck down in United States v. Brignoni-Ponce.3X6 In Brignoni-Ponce border

311. United States v. Vasquez, 612 F.2d 1338, 1341-42 & 1342 n.5 (2d Cir. 1979); United States v. 
Nieves, 609 F.2d 642, 648 n.10 (2d Cir. 1979), cert, denied, 100 S. Ct. 1044 (1980); United States v. Post, 
607 F.2d 847, 851 (9th Cir. 1979).

312. United States v. Vasquez, 612 F.2d 1338, 1341-42 (2d Cir. 1979) (by implication) (Dunaway 
distinguished because stop does not “fit comfortably” within traditional concept of arrest; suspect found to 
have consented to search); United States v. Nieves, 609 F.2d 642, 648 n.10 (2d Cir. 1979) (Dunaway 
distinguished because suspect’s decision to accompany officers to customs office not coerced); United 
States v. Post, 607 F.2d at 851 (Dunaway not controlling when suspect consented to questioning and search 
at airport office).

313. Terry v. Ohio, 392 U.S. 1, 27 (1968). See United States v. Powell, No. 79-1319, slip op. at 1792 (9th 
Cir. Feb. 11, 1980) (per curiam) (denying en banc hearing) (suspicion exists for Terry stop when customs 
agents observe watchman driving empty truck return to deserted pier at four a.m., and depart with laden 
truck); United States v. Collum, 614 F.2d 624, 628 (9th Cir. 1979) (adequate basis for investigatory stop 
present when officers directed to investigate possible burglary of auto and see suspects stooping 
suspiciously behind car), cert, denied, 100 S. Ct. 1862 (1980); United States v. Palmer, 603 F.2d 1286, 1290 
(8th Cir. 1979) (Terry stop invalid when officer relied only on suspect’s presence in high crime area several 
hours after racial incident as basis for suspicion); United States v. Beck, 602 F.2d 726, 729 (5th Cir. 1979) 
(presence of unfamiliar persons in car parked with engine running near convenience store in high crime 
neighborhood inadequate basis for Terry stop); United States v. Jimenez, 602 F.2d 139, 142 (7th Cir. 1979) 
(adequate basis for Terry stop exists when police observe suspect connected with previous drug transactions 
transfer brown bag from another car to trunk of her car).

Police officers need not base their suspicions on first-hand observations. In Adams v. Williams, 407 U.S. 
143 (1972), a police officer, acting on an informant’s tip that the defendant possessed a gun and narcotics, 
tapped on the window of the defendant’s car and asked the defendant to open the door. When the 
defendant instead rolled down the window, the officer reached into the car and removed a gun from the 
defendant’s waistband. Id. at 145. The Court held that the informant’s tip provided a sufficient basis for a 
Terry frisk. Id. at 144; cf. United States v. Beardslee, 609 F.2d 914, 917 (8th Cir. 1979) (Terry stop valid 
when police who heard broadcast of possible bank robbery see vehicle, with passenger attempting to hide, 
leave lot in which suspected getaway vehicle parked), cert, denied, 100 S. Ct. 1053 (1980). But cf. United 
States v. Hammack, 604 F.2d 437, 440-41 (5th Cir. 1979) (Terry stop illegal when police stop and frisk 
shirt-tailed suspect observed in nonviolent argument; suspicion based only on first-time informant’s tip that 
shirt-tailed man associated with prostitution was armed).

314. 440 U.S. 648 (1979).
315. Id. at 651.
316. Id. at 657; see United States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975) (except at border, officers 

on roving patrol may stop vehicles only when aware of specific, articulable facts supporting suspicion that 
vehicle contains illegal aliens). The Brignoni-Ponce principle, that officers must possess objective 
justification for a stop, applies equally to airport stops by DEA agents. See United States v. Vasquez, 612 
F.2d 1338, 1344 (2d Cir. 1979) (in absence of special border justification, airport stops “may [not] be 
judged by criteria different from those governing stops made anywhere else”; stop upheld). Although DEA 
agents frequently rely on “drug courier profiles” that identify those passenger characteristics most likely to 
be associated with drug trafficking, some basis must exist for suspicion in addition to the profile. See Reid 
v. Georgia, 100 S. Ct. 2752, 2754 (1980) (per curiam) (Terry stop unsupportable as matter of law when 
based on drug courier profile, suspects’ pretense that they did not know one another, and fact that one 
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police stopped suspects away from the border in a random check of cars 
carrying persons of Mexican descent.* 317 The Court reasoned in Brignoni- 
Ponce and Prouse that the intrusion of a random police stop upon an 
individual’s freedom of movement outweighs the state’s interest in curbing 
the traffic of illegal aliens318 and in promoting highway safety.319

suspect looked back over shoulder); United States v. Post, 607 F.2d 847, 850 (9th Cir. 1979) (match of 
suspect to drug courier profile combined with prior drug record adequate basis for Terry stop); United 
States v. Vasquez-Santiago, 602 F.2d 1069, 1072 (2d Cir. 1979) (per curiam) (reasonable articulable 
grounds exist for Terry stop when airline passenger fitting drug courier profile appears furtive and signals 
to another passenger); United States v. Price, 599 F.2d 494, 500, 502 n.10 (2d Cir. 1979) (drug courier 
profile, combined with suspect’s nervous behavior, “cuddling” of baggage, and refusal to acknowledge 
ownership of baggage, sufficient to support Terry stop); United States v. Elmore, 595 F.2d 1036, 1039-40 
(5th Cir. 1979) (.Terry stop valid when drug courier profile augmented by suspect’s nervous behavior and 
false answers to questions); cf. United States v. Andrews, 600 F.2d 563, 566-67 (6th Cir.) (suspect’s nervous 
behavior upon deplaning from “source” city adequate to support Terry stop when combined with 
anonymous informant’s tip and officer’s personal recognition of suspect), cert, denied, 444 U.S. 878 (1979); 
United States v. Roundtree, 596 F.2d 672, 674 (5th Cir.) (reasonable grounds exist for stop when DEA 
agents observe suspect with “unusual” limp who attempts to conceal bulge in leg), cert, denied, 100 S. Ct. 
149 (1979).

317. 422 U.S. 873, 876 (1975).
318. Id. at 882-83.
319. Delaware v. Prouse, 440 U.S. 648, 658-59 (1979). The Court in Prouse suggested that less intrusive 

systems of spot checks that would permit officers less discretion than random stops might be permissible. 
Specifically, the Court indicated the acceptability of questioning all oncoming traffic at roadblock-type 
stops. Id. at 657, 663. The Court noted that “[a]t traffic checkpoints the motorist can see that other vehicles 
are being stopped, he can see visible signs of the officers’ authority and he is much less likely to be 
frightened or annoyed by the intrusion.” Id. at 657 (quoting United States v. Martinez-Fuerte, 428 U.S. 
543, 558 (1976)); see United States v. Soto-Soto, 598 F.2d 545, 547 (9th Cir. 1979) (stop for stolen vehicle 
check invalid under Prouse when only basis for suspicion is late model of pickup).

320. 440 U.S. 648 (1979).
321. See 14 U.S.C. § 89(a) (1976) (Coast Guard officers “may at any time go on board of any vessel 

subject to the jurisdiction ... of the United States, address inquiries to those on board, examine the ship’s 
documents and papers, and examine, inspect, and search the vessel and use all necessary force to compel 
compliance.”).

322. See 19 U.S.C. § 1581(a) (1976) (“Any officer of the customs may at any time go on board of any 
vessel or vehicle at any place . . . within a customs enforcement area . . . and examine, inspect, and search 
the vessel or vehicle and every part thereof and any person, trunk, package, or cargo on board . . . .”).

323. See United States v. Hilton, 619 F.2d 127, 133 (1st Cir. 1980) (random Coast Guard stop of vessel 
for document and safety inspection distinguished from random stop of auto in light of limited alternatives 
available at sea); United States v. Harper, 617 F.2d 35, 38 (4th Cir. 1980) (routine Coast Guard stop 
following policy of stopping all vessels less than 250 feet long at marine checkpoints not analogous to 
random auto stops invalidated by Prouse); United States v. Piner, 608 F.2d 358, 361 (9th Cir. 1979) (Prouse 
prohibits Coast Guard stops at sole discretion of officer in absence of suspicion of violation); United States 
v. Kleinschmidt, 596 F.2d 133, 135 (5th Cir.) (per curiam) (even if Brignoni-Ponce and Prouse standards 
applied, officers had reasonable suspicion to stop vessel), cert, denied, 444 U.S. 927 (1979); United States v. 
Whitmire, 595 F.2d 1303, 1312 (5th Cir. 1979) (“proper ... to resist the urge to impose uncritically on boat 
searches the set of standards governing auto searches”), cert, denied, 100 S. Ct. 3048 (1980); cf. United 
States v. Rubies, 612 F.2d 397, 404 (9th Cir. 1979) (unnecessary to decide whether fourth amendment 
limits Coast Guard authority to stop and board vessels because reasonable basis for suspicion exists to stop 
apparently “stateless” ship fleeing through night without lights), cert, denied, 100 S. Ct. 2162 (1980).

Prior to Prouse, courts faced with constitutional challenges to customs officers’ authority under 19 

In the wake of Delaware v. Prouse,320 several circuits this term considered 
whether the Terry and Brigrtoni-Ponce principles limit the statutory authority 
of Coast Guard321 and customs agents322 to stop and board vessels for routine 
safety and document checks or to investigate suspected customs violations.323 
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In United States v. Whitmire314 the Fifth Circuit upheld a customs stop on an 
inland324 325 waterway and suggested that the Prouse ban on random stops of 
automobiles is inappropriate for routine safety and registration checks of 
vessels.326 The customs agents initially observed the speedboat in Whitmire 
throwing a heavy wake in the manner of smugglers and operating in 
“egregious” violation of navigation rules.327 The Fifth Circuit held that these 
facts, along with others, created a reasonable suspicion of smuggling sufficient 
to justify the stop.328 The court went on to suggest, however, that the 
statutorily authorized stop was “independently reasonable” under the fourth 
amendment without resort to the Terry stop or border search exceptions.329

U.S.C. § 1581(a) held that customs agents could stop and board boats for document checks without any 
basis for suspicion when the vessels first were sighted in customs waters. United States v. Whitaker, 592 
F.2d 826, 829 (5th Cir.), cert, denied, 444 U.S. 950 (1979). Searches that were more intrusive than 
document checks were permissible only with probable cause to suspect illegal activity. See United States v. 
Brennan, 538 F.2d 711, 719 (5th Cir. 1976) (probable cause required to search for drugs on plane arriving 
at inland airport), cert, denied, 429 U.S. 1092 (1977); United States v. Laughman, 618 F.2d 1067, 1073 (4th 
Cir. 1980) (probable cause required for customs officers to search vessel for drugs when not apparent that 
vessel crossed border).

324. 595 F.2d 1303 (5th Cir. 1979).
325. The significance of stopping the boat on an inland waterway rather than “customs” waters is open 

to debate. Customs waters, for the purpose of applying United States law to foreign flag vessels, 
encompasses the area within four leagues (twelve nautical miles) of the United States coastline. 19 U.S.C. § 
1401 (j). The customs boarding authority, 19 U.S.C. § 1581(a), however, permits boarding “at any place in 
the United States” as well as within customs waters. Id. § 1581(a).

In Whitmire customs agents first sighted the suspicious vessel in intercoastal waters. 595 F.2d at 1306. 
The stop and boarding occurred after the boat reached harbor, however, because the customs boat could 
not overcome the suspect vessel. Id.

326. Id. at 1312 (dictum).
327. Id. at 1306; cf. United States v. Alfrey, 612 F.2d 180, 185 (5th Cir. 1980) (customs officers’ 

observation of suspicious rendezvous of trawler and speed boat at night without lights justifies stop); 
United States v. Serrano, 607 F.2d 1145, 1148 (5th Cir. 1979) (custom officers’ observation of boat 
traveling at night without lights and stopping in shallow water after exchange of signals with another vessel 
justifies stop); United States v. Castro, 596 F.2d 674, 676 (5th Cir.) (custom officers’ observation of shrimp 
boat serviced by speed boats in area commonly used by smugglers justifies stop), cert, denied, 100 S. Ct. 448 
(1979); United States, v. Kleinschmidt, 596 F.2d 133, 135 (5th Cir.) (per curiam) (customs officials 
observations of heavily laden ship named on Coast Guard list of suspicious vessels disguised by false water 
line with canvas-covered windshield justifies stop), cert, denied, 444 U.S. 927 (1979).

328. 595 F.2d at 1316.
329. Id. at 1307, 1315-16. After an exhaustive analysis of possible grounds for sustaining the search, the 

court suggested that neither the Terry/Brignoni-Ponce principle nor the search exception should be 
applied. Id. at 1307-08. According to the majority, the statutorily authorized search was independently 
reasonable under the fourth amendment. Id. at 1307. In an analysis similar to that used to sustain 
administrative or regulatory searches, the court first balanced the government’s interests vindicated by 
regulation, the maritime industry’s long history of regulation, and the individual’s limited expectation of 
privacy in vessels. Id. at 1312-15. Second, the court reasoned that unlike the effect of random automobile 
stops upon those living near the border, the random boat searches did not subject any one class to greater 
government intrusion. Id. at 1313. Finally, the court noted the lack of alternatives, such as roadblocks, to 
replace random stops at sea. Id. at 1315 & n.32. One concurring judge criticized the majority’s use of the 
customs authority under section 1581(a) to create a “nautical exception to the fourth amendment.” Id. at 
1319 (Rubin, J., concurring).

330. 619 F.2d 127 (1st Cir. 1980).

The First Circuit decision in United States v. Hilton330 mirrors the 
Whitmire dictum. The First Circuit upheld the random stop of a vessel by the 
Coast Guard because such methods are “virtually unavoidable” in the marine 
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context.331 In contrast, the Ninth Circuit placed itself “directly at odds’’332 
with Whitmire by holding in United States v. Piner333 that a routine, random 
safety and document stop executed at night by the Coast Guard was 
unreasonable because the officers had no basis to suspect noncompliance with 
marine regulations.334 The Ninth Circuit rejected the Government’s conten
tion, accepted by the Whitmire court, that Prouse should be distinguished335 
because of the necessity of random boating stops.336 Instead, the Ninth Circuit 
found that the Government had not met its burden of showing that the 
Government’s interest in maritime safety outweighed the subjective intrusion 
of such a stop.337

Inventory Searches. Within the confines of established police proce
dures,338 police may conduct warrantless inventory searches of automobiles 
lawfully impounded after abandonment339 or after the vehicle was involved in 
illegal activity.340 In South Dakota v. Opperman341 the Supreme Court ruled 
that the need to safeguard the vehicle owner’s property, to protect police and 
the public from weapons and contraband that vandals could take from the 
vehicle, and to prevent unfounded property claims for lost or stolen articles 
justify such routine inventory searches.342 Police must conduct such searches

331. Id. at 133.
332. United States, v. Piner, 608 F.2d 358, 361 (9th Cir. 1979) (Kennedy, J., dissenting).
333. 608 F.2d 358 (9th Cir. 1979).
334. Id. at 361.
335. Id.
336. Id. The dissent in Piner objected to use of Prouse to invalidate Coast Guard authority “accepted as 

correct for almost two hundred years.” Id. (Kennedy, J., dissenting). The dissent viewed random Coast 
Guard safety checks, unlike random automobile stops, as a “highly effective means of discovering safety 
violations.” Id. at 362.

337. Id. at 361.
338. See South Dakota v. Opperman, 428 U.S. 364, 372 (1976) (routine search of impounded car 

reasonable when conducted pursuant to standard police procedure). In Opperman the Court reasoned that 
standard department procedures confining the search to securing the contents of the vehicle and protecting 
police would be likely to limit the fourth amendment intrusion. Id. at 374-75; cf. United States v. Prescott, 
599 F.2d 103, 106 & n. 1 (5th Cir. 1979) (evidence that inventory search standard police practice is “strong 
indicator” of, but not “absolute prerequisite” to, legitimate inventory search). But see United States v. 
Gallop, 606 F.2d 836, 839 (9th Cir. 1979) (inventory search of detainees’ personal effects permitted in 
absence of established procedures). This term, in United States v. Pappas, 613 F.2d 324 (1st Cir. 1979) 
(rehearing en banc), the First Circuit held an inventory search valid, although police incorrectly relied on 
the Controlled Substances Act §511,21 U.S.C. § 881 (West Supp. 1980) to seize the vehicle searched. 613 
F.2d at 330-31. The First Circuit construed the statute to preclude seizures not contemporaneous with 
events giving rise to the probable cause for the seizure. Id. at 329-30. Despite the invalidity of the seizure, 
the court in Pappas upheld the search, reasoning that the “benign purposes” that render an inventory 
search reasonable exist even when the preceding seizure is declared illegal. Id. at 330-31.

339. See South Dakota v. Opperman, 428 U.S. 364, 376 (1976) (search of lawfully impounded vehicle 
not unreasonable under fourth amendment when conducted in accordance with standard police proce
dures).

340. See United States v. Matthews, 615 F.2d 1279, 1288 (10th Cir. 1980) (routine inventory search of 
suspected stolen vehicle valid); United States v. Fossler, 597 F.2d 478, 482 (5th Cir. 1979) (routine 
inventory search of drunk driver’s vehicle valid).

341. 428 U.S. 364 (1976).
342. Id. at 369. See also Cady v. Dombrowsky, 413 U.S. 433, 447 (1973) (warrantless search of 

impounded automobile not violation of fourth amendment when police reasonably believe revolver inside 
vehicle and accessible to vandals); United States v. Dall, 608 F.2d 910, 914 (1st Cir. 1979) (routine 
inventory search of locked camper cap on vehicle, impounded because driver unlicensed and owner 
unavailable, reasonable in order to protect property), cert, denied, 445 U.S. 918 (1980). 
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without an investigatory motive.343 Nevertheless, a police officer’s suspicion 
that contraband or evidence may be found does not make unreasonable an 
otherwise valid inventory search.344

In Opperman the Supreme Court did not define the permissible scope of 
inventory searches.345 Last term in United States v. Edwards346 the Fifth 
Circuit, sitting en banc, held that police officers did not exceed the permissible 
scope of an inventory search when they searched under the loose carpet of an 
impounded vehicle.347 This term in United States v. Dall34S the First Circuit 
further extended the inventory rationale by approving the search of a locked 
camper cap on a pick-up truck impounded after police arrested the driver for 
speeding.349 The court rejected Dall’s argument that the usual reasons for 
conducting an inventory search could not sanction the search because the 
camper cap was locked, and the property was thus secure.350

Moving the inventory rationale beyond the context of vehicles, the Ninth 
Circuit this term upheld an inventory search of the personal property of two

343. See South Dakota v. Opperman, 428 U.S. at 370 n.5. In emphasizing the noncriminal, 
noninvestigative context of the inventory search, the Court explained that the probable cause standard is 
peculiarly related to criminal circumstances and does not apply to routine, noncriminal procedures. Id. 
The warrant requirement is textually linked to the probable cause requirement and assures that a neutral 
magistrate, detached from the criminal investigative and enforcement process, draws the legal inferences 
and conclusions. Id. Thus, the Court indicated, when a warrantless search is outside the investigation 
process and “aimed at security or protecting the car and its contents” the search is not “unreasonable” 
under the fourth amendment. Id. at 373.

344. United States v. Prescott, 599 F.2d 103, 106 (Sth Cir. 1979). In Prescott police stopped a vehicle 
because they suspected the driver was intoxicated. Id. at 105. After recovering a pistol and bullets in plain 
view, the police searched the vehicle while still on the highway awaiting towing, and found a second pistol. 
Id. At trial for illegal possession of firearms the defendant challenged the admission of the pistols on basis 
of the police testimony that they had searched the car because they suspected firearms were present. Id. 
Noting that the officers did not conduct a full inventory search, the court held the search valid. Id. 
Although the search was outside standard department procedure, the police conducted the search for 
reasons recognized by courts as constitutional and “imperative” for public safety. Id. at 106; cf. United 
States v. Brookins, 614 F.2d 1037, 1041 (5th Cir. 1980) (inventory search of automobile incident to owner’s 
arrest not unreasonable although police had probable cause to arrest before defendant entered vehicle).

345. The majority in Opperman approved the search of closed areas of an impounded car, such as an 
unlocked glove compartment, when valuables in plain view prompted officers to suspect that additional 
property might be found in the closed areas. 428 U.S. 364, 376 n.10 (1976). Four Justices in Opperman 
argued, however, that an inventory search of a car to remove articles in plain view could not alone justify a 
further search of the closed areas of the car. See id. at 377-78 n.2 (Powell, J., concurring); id. at 387 n.4 
(Marshall, J., with Brennan & Stewart, JJ., dissenting).

346. 577 F.2d 883 (5th Cir.) (en banc), cert, denied, 439 U.S. 968 (1978).
347. Id. at 895. The court ruled that an inventory search extends to those places in which an officer 

might reasonably expect to find personal property. Id. Thus, because police earlier had observed a suspect 
move suspiciously toward the car floor, the court concluded that police justifiably looked under the loose 
carpet for concealed property. Id. at 894. The court emphasized that it did “not in any way condone 
searching under carpeting in every case, much less the ripping apart of an automobile .. . under the guise of 
an inventory search.” Id. at 895.

348. 608 F.2d 910 (1st Cir. 1979), cert, denied, 445 U.S. 918 (1980).
349. Id. at 914.
350. Id. The court concluded that state police had the discretion to determine appropriate security 

measures; the measures taken in the case were “most consistent with the usual objectives in such cases—to 
protect the owner’s property, to guard the police against unfounded property claims over lost or stolen 
property, and to protect the police from potential danger.” Id. But cf. United States v. Bloomfield, 594 F.2d 
1200, 1202-03 (8th Cir. 1979) (search of tightly sealed knapsack exceeded permissible scope of routine 
inventory search; treating knapsack as inventory unit minimizes risk of lost property and false claims 
against police).
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inebriated persons whom police had taken to a temporary detoxification 
facility.351 Police took a purse and wallet from the detainees and searched the 
property in accordance with routine inventory procedures.352 The court found 
“no substantial basis” for distinguishing inventory searches of property when 
the owner is “detained” from searches of property when the owner is 
arrested,353 concluding that the needs that justify inventory searches applied 
in either case.354

Administrative Searches. Routine health, safety, and fire inspections of
private dwellings355 and business premises require a warrant.356 Exigent 
circumstances will excuse a warrantless administrative or regulatory 
search,357 however, and statutes except searches of business premises of some 
federally regulated industries from warrant requirements.358 In addition, 
warrants issued for regulatory inspections need not be based on specific 
knowledge of the premises or conditions therein.359 Rather, under Marshall v. 
Barlow's, Inc.360 an administrative warrant may issue when reasonable 
legislative or administrative standards exist for conducting an inspection and 
a neutral basis exists for site selection.361 This relaxed standard of probable

351. United States v. Gallop, 606 F.2d 836, 839 (9th Cir. 1979); accord, United States v. Matthews, 615 
F.2d 1279, 1286 (10th Cir. 1980) (upholding inventory search of suspect’s wallet during custodial 
detention).

352. United States v. Gallop, 606 F.2d at 838.
353. Id. Although the court refused to uphold the search as a valid search incident to an arrest, the 

Ninth Circuit noted that because United States v. Chadwick, 433 U.S. 1 (1977), was decided after the 
search at issue in Gallop, the question whether Chadwick would preclude search of the purse and wallet 
seized during the inventory process was not before the court. 606 F.2d at 839.

354. 606 F.2d at 839.
355. See Camara v. Municipal Court, 387 U.S. 523, 529 (1967) (appellant has right to insist on warrant 

for administrative inspection of residence in nonemergency situation).
356. See See v. City of Seattle, 387 U.S. 541, 543 (1967) (fourth amendment requires warrant for 

nonconsensual administrative entry and inspection of commercial premises).
357. Michigan v. Tyler, 436 U.S. 499, 509 (1978).
358. See notes 363-67 infra and accompanying text (discussing cases and statutes authorizing 

warrantless regulatory searches of some businesses).
359. See Marshall v. Barlow’s, Inc., 436 U.S. 307, 320 (1978) (dictum) (probable cause for administra

tive warrant based upon reasonableness of agency appraisal of conditions as a whole); Camara v. Municipal 
Court, 387 U.S. 523, 538 (1967) (same); cf. Pieper v. United States, 604 F.2d 1131, 1134 (8th Cir. 1979) 
(dictum) (criminal or administrative warrant for inspection of business records must specify records sought 
with particularity).

360. 436 U.S. 307 (1978).
361. Id. at 320. In Barlow's the Court held unconstitutional warrantless inspections authorized by 

Congress under the Occupational Safety and Health Act, 29 U.S.C. § 657(a); the Court stated, however, 
that administrative warrants for OSHA inspections could be issued on less than the ‘“raditional“' probable 
cause required for warrants in criminal cases. 436 U.S. at 320. Justice Stevens strongly criticized the “*ew  
fangled'" warrant based on less than probable cause proposed by the majority, arguing in effect that the 
standard was so low as to be meaningless and that, in any event, the warrant requirement added little to 
existing protections created by statute and regulation. Id. at 332. (Stevens, J., with Blackmun & Rehnquist, 
JJ., dissenting). Subsequent to the Court's decision in Barlow's the agency amended its regulation to 
explicitly authorize ex parte warrants. See 29 C.F.R. § 1903.4(d) (1979) (compulsory process includes ex 
parte warrant or its equivalent). Nevertheless, in Cerro Metal Products v. Marshall, 80 OSHC 1196 (3d 
Cir. 1980), the Third Circuit enjoined an OSHA inspection, ruling that an ex parte showing failed to 
provide a basis for a warrant issued under the original OSHA regulation. Id. at 1206. The Third Circuit 
followed the Barlow's dictum that the original OSHA regulation requires notice to the party opposing an 
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cause is justified because regulatory inspections entail a minimal invasion of 
individual privacy, are neither personal in nature nor aimed at uncovering 
criminal evidence, are required in the public interest, and have a long history 
of judicial acceptance.* 362

inspection. Id. In contrast, the Tenth Circuit in Marshall v. W & W Steel Co., 604 F.2d 1322 (10th Cir. 
1979), held that an ex parte warrant issued pursuant to post-Barlow's OSHA regulations was reasonable 
because the particular business was chosen for the OSHA search on the basis of a neutral administrative 
enforcement plan. Id. at 1326. See also Plum Creek Lumber v. Hutton, 608 F.2d 1283, 1287 (9th Cir. 1979) 
(search reasonable when conducted pursuant to warrant authorized by OSHA statute and regulations).

362. Camara v. Municipal Court, 387 U.S. 523, 537 (1967). Notwithstanding the Camara justification, 
courts in several circuits have approved use of the relaxed standard of probable cause in commercial 
contexts even when criminal violations are suspected. See United States v. Baker, 609 F.2d 134, 139 (5th 
Cir. 1980) (Coast Guard officers’ suspicion that contraband might be discovered does not invalidate 
otherwise valid administrative search); United States v. Prendergast, 585 F.2d 69, 71 (3d Cir. 1979) 
(administrative warrant to inspect pharmacy supported by less than probable cause valid even though 
authorities suspect criminal violation of drug control laws); United States v. Goldfine, 538 F.2d 815, 819 
(9th Cir. 1976) (same).

363. See United States v. Biswell, 406 U.S. 311, 316 (1972) (warrantless inspection of gun shop not 
violation of fourth amendment because of strong government interest in regulating firearms industry); 
United States v. Colonnade Catering Corp., 397 U.S. 72, 77 (1970) (warrantless inspection of tavem not 
violation of fourth amendment because alcoholic beverage industry long subject to government regulation, 
but forcible entry for inspection illegal). The current versions of the statutes at issue appear at 26 U.S.C. § 
7342 (1976) (penalty for refusal to permit entry to inspect taxable articles), and 18 U.S.C. § 923(g) (1976) 
(Federal Gun Control Act).

364. 406 U.S. 311 (1972).
365. See id. at 315-17 (inspections for compliance with Gun Control Act limited threat to dealer’s 

expectation of privacy because dealer accepts federal license knowing industry pervasively regulated; 
unannounced searches essential to “urgent” federal interest in preventing crime and assisting state gun 
control efforts); cf. United States v. Colonnade Catering Corp., 397 U.S. at 72, 76-77 (noting congressional 
power to authorize inspections “necessary to meet the evils at hand” and that liquor industry long subject 
to close supervision and inspection). But cf. Marshall v. Barlow’s, Inc., 436 U.S. 307, 314, 318-19 (1978) 
(proprietors retain reasonable expectation of privacy in premises of businesses subject to OSHA regulations 
but with no previous history of regulation; no clear showing warrant requirement will make OSHA 
inspections less effective).

366. 397 U.S. 72 (1970).
367. Id. at 77 (by making offense of liquor licensee’s refusal to admit inspector, Congress exercised its 

broad authority to fashion standards of reasonableness for searches and seizures).
368. 614 F.2d 37 (4th Cir. 1980).
369. Federal Coal Mine Health and Safety Act of 1969, § 103(a) (as amended 30 U.S.C. § 813(a) 

(1976)).
370. 614 F.2d at 39.

The Supreme Court has upheld the constitutionality of federal statutes that 
eliminate the warrant requirement in regulatory searches of liquor licensees 
and firearms dealers.363 In United States v. Biswell364 the Court reasoned that 
dealers engaged in pervasively regulated industries, particularly those infused 
with strong public health or safety concerns, have no reasonable expectation 
of freedom from governmental scrutiny.365 In an earlier decision, United 
States v. Colonnade366 the Court relied on the congressional determination 
that warrantless inspections are essential to effective enforcement of the 
regulatory scheme.367

This term in Marshall v. Sink36* the Fourth Circuit held that warrantless 
inspections pursuant to the Federal Coal Mine Health and Safety Act369 do 
not violate the fourth amendment.370 Comparing this statutory exception to 
those approved in Biswell and Colonnade, the court held the warrantless 
inspections were reasonable in light of the government’s interest in promoting 
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the safety of miners.371 The court in Sink cited the “strong governmental 
interest in unannounced inspections, the limitations placed on searches by the 
statute, and the pervasive governmental regulation of the mining industry” as 
reasons supporting its holding.372

Courts use a variety of reasons to approve warrantless searches of boats by 
the United States Coast Guard, pursuant to its statutory authority373 to 
inspect for documents and to ensure safety.374 In a recent case considering this 
issue, the First Circuit in United States v. Hilton315 reasoned that Coast Guard 
inspections of boats on the high seas are justified by the “unique confluence of 
the policies behind such traditionally distinct exceptions to the warrant 
requirement as the border search doctrine, the administrative inspection of 
highly regulated industries exception, and the automobile exception.”376 This 
term the Fifth Circuit employed a balancing analysis to uphold customs 
officers’ broad authority to stop and board vessels for safety and document

371. Id.
372. Id. The Act does not authorize inspectors to make forcible entries; in the event of refusal to permit 

an inspection, they must obtain an injunction from the Secretary of Labor. Id.; see Marshall v. Nolichuckey 
Sand Co., 606 F.2d 693, 695 (6th Cir. 1979) (although gravel industry not historically regulated, 
warrantless searches under Federal Coal Mine Health and Safety Act reasonable because strong 
government interest in miners’ safety and statutory limitations on procedure of inspections), cert, denied, 
100 S. Ct. 1835 (1980); Marshall v. Stoudt’s Ferry Preparation Co., 602 F.2d 589, 594 (3d Cir. 1979) 
(because search procedure outlined in Act meets standard of reasonableness and coal industry heavily 
regulated, warrantless inspection of mine permissible), cert, denied, 444 U.S. 1015 (1980).

373. 14 U.S.C. § 89(a) (1976). The statute grants broad authority to Coast Guard officers to conduct 
inspections and searches on the high seas and jurisdictional waters for the “prevention,detection and 
suppression of violations of the laws of the United States.” Id.; see note 321 supra (text of statute). 
Although the Coast Guard statute permits stops for warrantless inspection without particularized 
suspicion of wrongdoing, the First and Fifth Circuits have construed it to limit such stops to safety and 
document checks in the absence of probable cause. See United States v. Hilton, 619 F.2d 127, 131 (1st Cir. 
1980) (statute does not authorize Coast Guard officers to explore vessel beyond areas reasonably related to 
safety and document inspection); United States v. Warren, 578 F.2d 1058, 1065 (5th Cir. 1978) (en banc) 
(same); cf. United States v. Zurosky, 614 F.2d 779, 787-89 (1st Cir. 1979) (warrantless search of fishing 
vessel permissible under customs authority as provided in 19 U.S.C. § 1581 (1976) because search limited 
in scope and procedure).

374. See United States v. Hilton, 619 F.2d 127, 132 (1st Cir. 1980) (comparing Coast Guard safety 
inspections to Biswell-Colonnade exception to warrant requirement); United States v. Harper, 617 F.2d 35, 
38 (4th Cir. 1980) (Coast Guard inspections reasonable because commercial shipping industry, like liquor 
and firearms industries, has long regulatory history); United States v. Erwin, 602 F.2d 1183, 1184 (5th Cir. 
1979) (per curiam) (reaffirming decision in United States v. Warren, 578 F.2d 1058, 1065 (1978), that 
statute authorizing Coast Guard search does not violate fourth amendment). But see United States v. Piner, 
608 F.2d 135, 140 (9th Cir. 1979) (random safety and registration inspection of vessel after dark without 
reason to suspect noncompliance with statutory requirements is unreasonable in light of Delaware v. 
Prouse, 440 U.S. 648, 653-54(1979)).

375. 619 F.2d 127 (1st Cir. 1980).
376. Id. at 132. The court stated that the policy supporting regulatory searches of ships on the high seas 

comports with the automobile exception to the fourth amendment warrant requirement. Id. at 131. Like an 
automobile, a ship “carries with it a lesser expectation of privacy than a home or office” and “even more 
than cars, vessels are inherently mobile.” Id. Similarly, the Biswell-Colonnade exception supports Coast 
Guard searches because of the long history of government regulation and the strong national interest in 
“regulating the conduct of vessels protected by our flag.” Id. at 132. The court distinguished Hilton from 
Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978). 619 F.2d at 132. Noting the unique circumstances of 
searches on the high seas, the court stated:“What would be reasonable in procedures for searches of 
domestic commercial establishments would not necessarily be reasonable in procedures for Coast Guard 
boardings on the high seas.” Id.
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checks.377 378 In United States v. Whitmire™ the court found few fourth 
amendment limitations upon customs officials’ authority because, the court 
reasoned, the government’s regulatory interests outweigh the intrusion upon 
the defendants’ minimal expectation of privacy ill the deck and cockpit of 
their pleasure-craft.379

377. United States v. Whitmire, 595 F.2d 1303 (5th Cir. 1979).
378. Id.
379. Id. at 1311-16.
380. 18 U.S.C. §§ 2510-20 (1976); see Gelbard v. United States, 408 U.S. 41, 48 (1972) (protection of 

privacy was overriding concern when Congress passed title III).
381. See 18 U.S.C. § 2510(1), (2), (4) (1976) (definitions of “wire communications,” “oral communica

tions,” and “intercept”); id. § 2511 (interception and disclosure of wire or oral communications prohibited 
except as otherwise provided). Title III has survived constitutional challenge. See, e.g., United States v. 
Kail, 612 F.2d 443, 446 (9th Cir.) (statutory procedure for obtaining wiretap not unconstitutional), cert, 
denied, 100 S. Ct. 2920 (1980); United States v. Bailey, 607 F.2d 237, 240-41 (9th Cir. 1979) (title III 
constitutional under fourth amendment); United States v. Edelson, 581 F.2d 1290, 1292 (7th Cir. 1978) 
(per curiam) (language of title III not unconstitutionally vague), cert, denied, 440 U.S. 908 (1979). See also 
United States v. Horton, 601 F.2d 319, 323-24 (7th Cir.) (existence of state law more restrictive than title 
III does not give rise to equal protection claim), cert, denied, 444 U.S. 937 (1979).

382. 18 U.S.C. § 2516(1) (1976) Neither title III nor the Constitution requires law enforcement officers 
to obtain explicit judicial authorization for covert entries necessary to install listening devices. Dalia v. 
United States, 441 U.S. 238, 257 (1979). Dalia provides support for the proposition that a court has the 
power to make such an authorization if it chooses to do so. See United States v. Feldman, 606 F.2d 673, 
676-77 (6th Cir. 1979) (title III as interpreted by Dalia empowers court to authorize covert entry into 
defendant’s automobile to install and remove listening device), cert, denied, 100 S. Ct. 1684 (1980); United 
States v. Licavoli, 604 F.2d 613, 619 (9th Cir. 1979) (judge empowered under Dalia to authorize covert 
entry into defendant’s office to install listening device), cert, denied, 100 S. Ct. 2151 (1980); United States v. 
Santora, 600 F.2d 1317, 1321 (9th Cir.) (title III as interpreted by Dalia empowers courts to authorize 
break-ins to install device in office), modified, 609 F.2d 433 (9th Cir. 1979); United States v. Cuesta, 597 
F.2d 903, 912-13 (5th Cir.) (court empowered under Dalia to authorize surreptitious entry to install, 
maintain, and remove surveillance devices), cert, denied, 444 U.S. 964 (1979).

383. 18 U.S.C. § 2518(3) (1976).

ELECTRONIC SURVEILLANCE

Modern electronic devices enable law enforcement officers and private 
citizens to monitor and to record the private conversations of individuals, to 
monitor the movements of persons and objects, and to trace telephone calls 
made to or from a particular telephone. The uncontrolled use of such devices 
threatens the privacy of individuals. Recognizing this threat, Congress passed 
title III of the Omnibus Crime Control and Safe Streets Act of 1968,380 which 
regulates the mechanical interception and disclosure of wire and oral 
communications.381

Title III establishes the courts as the means of regulating the use of 
electronic surveillance. The interception of wire and oral communications 
must be approved by court order.382 Before ordering the interception, 
however, the court must make four findings: (a) that probable cause exists to 
believe that a crime was, is being, or will be committed by a particular person; 
(b) that probable cause exists to believe that incriminating communications 
will be intercepted; (c) that less intrusive investigative techniques have failed, 
probably would fail, or are too dangerous; and (d) that probable cause exists 
to believe that the place to be monitored is used or is about to be used or is 
leased to, listed in the name of, or commonly used by the person suspected.383 
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To facilitate judicial supervision of ongoing surveillance, a court may require 
progress reports384 and must approve any extensions of the surveillance.383 
Moreover, the fruits of the surveillance must be sealed under judicial 
supervision.386 Violations of title III may trigger judicial sanctions, including 
suppression of the evidence obtained,387 penalties for contempt of court,388 
civil damages,389 and criminal sanctions.390

Title III is not unlimited in scope. A court can permit surveillance only if 
the surveillance is requested in the course of the investigation of certain 
specified offenses.391 In addition, a court order is not required if one of the 
parties to the conversation consents to the interception,392 if the parties have 
no reasonable expectation of privacy,393 or if employees of communication 
common carriers or the Federal Communications Commission intercept the 
communication in the normal course of their duties.394 Title III also does not 
regulate the use of devices that trace the origin or destination of telephone 
calls or monitor the locations of individuals or vehicles.395 The use of these 
devices is governed only by what protection the fourth amendment may 
offer.396 Title III is applicable only within the territorial jurisdiction of the

384. Id. § 2518(6).
385. Id. § 2518(5).
386. Id. § 2518(8).
387. See id. §§ 2515, 2518(10)(a) (prohibiting use of evidence obtained from interceptions made in 

violation of statute); id. § 2518(8)(a) (requiring seal or satisfactory explanation for its absence for admission 
of tapes at trial). A potential conflict exists between section 2515, which provides that no part of an 
intercepted communication or evidence derived therefrom may be received in evidence if the “disclosure” 
of that information would violate title III, and sections 251 l(2)(c) and (d), which permit the interception of 
communications with the consent of one of the parties thereto but which do not explicitly permit the 
disclosure of the intercepted communication. Nevertheless, communications intercepted under sections 
251 l(2)(c) and (d) are admissible in federal court because the primary purpose of section 2515 is the 
exclusion of evidence the “seizure” of which violated title III. United States v. Horton, 601 F.2d 319, 324 
(7th Cir.), cert, denied, 444 U.S. 937 (1979).

388. 18 U.S.C. § 2518(8)(c) (1976) (violation of sealing requirement punishable as contempt of court).
389. Id. § 2520 (awards of actual and punitive damages, attorney fees, and reasonable costs available to 

persons aggrieved by violations of title III).
390. Id. § 2511(1) (prohibited electronic surveillance punishable by fine of not more than $10,000, 

imprisonment for not more than five years, or both); see United States v. Duncan, 598 F.2d 839, 846-47 
(4th Cir.) (bank president convicted of illegal electronic surveillance of IRS agents during personal and 
bank audit; fine and imprisonment ordered), cert, denied, 444 U.S. 871 (1979).

391. See 18 U.S.C. § 2516(1) (1976 & Supp. Ill 1979) (crimes for which federal officials may apply for 
surveillance order include espionage, treason, labor racketeering, and narcotics violations); id. § 2516(2) 
(1976) (crimes for which state officials may apply for order include kidnapping, bribery, extortion, and 
narcotics violations).

392. 18 U.S.C. § 251 l(2)(c) (1976) (allowing interception by persons acting under color of law who are 
parties to conversation or have received party’s consent); id. § 2511 (2)(d) (allowing interception by persons 
not acting under color of law under same circumstances unless done for criminal or tortious purpose); see 
notes 492-95 infra and accompanying text (explanation of consent exception to warrant requirement).

393. 18 U.S.C. § 2510(2) (1976) (oral communications covered by title III only if parties exhibit 
expectation that communication not subject to interception under circumstances); see notes 516-21 infra 
and accompanying text (explanation of requirement that there be reasonable expectation of privacy for 
warrant to be required).

394. 18 U.S.C. § 251 l(2)(a)-(b) (1976); see notes 496-97 infra and accompanying text (explanation of 
common carriers exception to warrant requirement).

395. See 18 U.S.C. § 2511(1) (1976) (title III prohibitions govern interception and disclosure of 
contents of oral or wire communications).

396. See notes 522-31 infra and accompanying text (fourth amendment governs use of beepers, 
transmitters, and telephone tracers but not pen registers that record numbers of outgoing telephone calls).
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United States,39? and one circuit has held that the statute governs only if the 
Government can demonstrate a federal nexus sufficient to establish federal 
jurisdiction.398

Although state legislation cannot authorize interceptions that fall short of 
the requirements of title III,399 state legislation may require more than the 
federal minimum.400 As a general rule federal courts will admit evidence 
acquired in violation of a more restrictive state law, provided that the 
evidence was obtained in accordance with title III.401 The Second Circuit, 
however, has implied that it will recognize a more restrictive state law and 
will suppress the evidence if the violated requirement was not merely 
procedural but was designed to protect the individual’s right to privacy.402

Orders for Electronic Surveillance. Title III establishes specific proce
dures that govern the application for and issuance of a court order for 
electronic surveillance.403 The person seeking a surveillance order must

397. See Stowe v. Devoy, 588 F.2d 336, 341-342 (2d Cir. 1978), (evidence obtained by Canadian 
officials in Canada in compliance with Canadian law but in violation of title III requirements admissible in 
extradition hearing), cert, denied, 442 U.S. 931 (1979).

398. United States v. Burroughs, 564 F.2d 1111, 1115 (4th Cir. 1977). In Burroughs the Fourth Circuit 
held that some basis for federal jurisdiction is essential to a prosecution for an oral interception under 18 
U.S.C. § 2511 (1 )(a). 564 F.2d at 1115. When the Government failed to assert any federal nexus, the court 
refused to infer that nexus in the absence of a clear congressional intent to establish federal jurisdiction. Id. 
The Burroughs court indicated, however, that it would find a federal nexus if the interceptor acted under 
color of law or if interstate commerce was affected. Id. at 1113-14. The absence of federal authority also 
provided grounds for the Second Circuit to affirm the dismissal of a civil action arising out of a child 
custody dispute. See Anonymous v. Anonymous, 558 F.2d 677, 679 (2d Cir. 1977) (husband’s interception 
of wife’s calls presented purely domestic conflict to be decided by state courts). But cf. United States v. 
Jones, 542 F.2d 661, 673 (6th Cir. 1976) (interspousal immunity no bar to criminal liability of husband who 
tapped wife’s telephone and used fruits in divorce proceedings).

The federal nexus requirement is explicit in the title III provision that prohibits the unauthorized use of 
electronic surveillance executed on the premises of, or intended to gather information about, any business 
affecting interstate commerce. 18 U.S.C. § 251 l(l)(b)(iv) (1976); see United States v. Duncan, 598 F.2d 
839, 853, 855 (4th Cir.) (surveillance conducted in bank affecting interstate commerce covered by title III), 
cert, denied, 444 U.S. 871 (1979).

399. 18 U.S.C. § 2515 (1976) (no evidence may be received in any state or federal proceeding if obtained 
in violation of title III).

400. S. Rep. No. 1097, 90th Cong. 2d Sess. 98, reprinted in [1968] U.S. Code Cong. & Ad. News 
2112, 2187; see United States v. Hall, 543 F.2d 1229, 1231 (9th Cir. 1976) (en banc) (title III does not 
preclude states from enacting more restrictive electronic surveillance statutes), cert, denied, 429 U.S. 1075 
(1977).

401. See United States v. Horton, 601 F.2d 319, 323 (7th Cir.) (if defendant had recorded his 
conversation without consent of all parties in violation of state law, evidence still admissible in federal court 
because consent of only one party necessary under title III), cert, denied, 444 U.S. 937 (1979); United States 
v. Nelligan, 573 F.2d 251, 253 (5th Cir. 1978) (“well settled” that federal law governs admissibility of tape 
recording in federal criminal cases). But see United States v. Manfredi, 488 F.2d 588, 598 n.7 (2d Cir. 1973) 
(dictum) (federal officers subject themselves to more restrictive state requirements by engaging in joint 
state-federal wiretap investigation).

402. Cf. United States v. Vazquez, 605 F.2d 1269, 1276-77 (2d Cir.) (evidence obtained in violation of 
more restrictive state sealing requirement admissible in federal court; requirement mere procedural rule of 
evidence that protects no privacy interest), cert, denied, 444 U.S. 981 (1979); United States v. Sotomayor, 
592 F.2d 1219, 1225 (2d Cir.) (same), cert, denied, 442 U.S. 919 (1979). The Second Circuit now treats this 
rule perfunctorily. See United States v. Menendez, 612 F.2d 51, 54 (2d Cir. 1979) (violation of more 
restrictive state sealing requirement does not require suppression after Vazquez and Sotomayor).

403. See generally 18 U.S.C. § 2516 (1976) (authorization procedures for application for surveillance 
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identify the person authorizing the application.* 404 The application can be 
authorized by the Attorney General, his specially designated assistant,405 or 
the principal prosecuting attorney of a political subdivision if that attorney is 
empowered by state law to make such an application.406 If the application was 
in fact authorized by the proper person, misidentification of that person does 
not mandate suppression of evidence.407 In addition, the person authorizing 
the application need not personally evaluate the facts contained in the 
application.408

order); id. § 2518 (provisions governing contents of application and order). Title III requires that the 
application and court order for an extension of electronic surveillance meet the same requirements as the 
original order. Id. § 2518(5).

404. 18 U.S.C. § 2518(l)(a) (1976).
405. Id. § 2516(1); see United States v. Giordano, 416 U.S. 505, 508 (1974) (title III permits Attorney 

General to delegate authority to authorize wiretap applications only to specially designated Assistant 
Attorney General, not to executive assistant).

406. 18 U.S.C. § 2516(2) (1976).
407. United States v. Chavez, 416 U.S. 562, 565 (1974) (misidentifying Assistant Attorney General as 

authorizing official does not require suppression when Attorney General actually authorized application).
408. See United States v. Bailey, 607 F.2d 237, 241 (9th Cir. 1979) (when authorizing application 

supported by 32-page affidavit from investigating officer, Attorney General need not have knowledge 
independent of affidavit, make specific findings of fact, or personally evaluate factual foundation for 
recommendations upon which he relies), cert, denied, 100 S. Ct. 1327 (1980); United States v. Santora, 600 
F.2d 1317, 1319-20 (9th Cir.) (Government need not produce evidence that Attorney General personally 
reviewed facts before authorizing order), modified, 609 F.2d 433 (9th Cir. 1979).

409. 18 U.S.C. § 2518(3)(a) (1976). The probable cause standard is the same as that used for ordinary 
search warrants. See United States v. Hyde, 574 F.2d 856, 862 (5th Cir. 1978) (Aguilar-Spinelli test for 
probable cause applied to surveillance application based on information supplied by informants).

410. 18 U.S.C. § 2518(3)(b) (1976).
411. Id. § 2518(3)(d).
412. Id. § 2518(l)-(2).
413. United States v. Licavoli, 604 F.2d 613, 621 (9th Cir. 1979), cert, denied, 100 S. Ct. 2151 (1980).
414. Id.
415. See id. (citing Franks v. Delaware, 438 U.S. 154 (1978)).
416. See Franks v. Delaware, 438 U.S. 154, 168-72 (1978) (individual should have limited right to 

A court may not issue a surveillance order unless it finds probable cause to 
believe that a person is committing one of the crimes enumerated by title 
III.409 Moreover, the court must conclude that probable cause exists to believe 
that the interception of particular communications will yield the evidence 
sought,410 and that the facilities or places to be monitored are used in 
connection with the crime or are owned or commonly used by the person 
named in the application.411 When determining whether to issue the order, a 
court relies upon factual statements contained in the application for the order 
and supporting affidavits.412 This term the Ninth Circuit addressed the 
question whether an individual can challenge the truthfulness of these 
statements when he seeks to suppress evidence obtained after the surveillance 
order has been issued and executed.413 The court held that an individual is 
entitled to an evidentiary hearing only if he can make a substantial prelimi
nary showing that the allegedly false statements concerned facts material to 
the finding of probable cause and that they were deliberately false or made 
with reckless disregard for the truth.414 In reaching this result, the court relied 
upon a recent Supreme Court case that had created an identical standard for 
suppressing evidence under the fourth amendment.415 Thus, the Ninth Circuit 
applied standards established under the fourth amendment to title III.416
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Upon a finding of probable cause, the court will issue an order specifying 
the identity of the person under surveillance, if known,417 and the nature and 
location of the communications facilities through which interception will 
occur.418 With regard to the nature and location of the facilities, the Sixth 
Circuit held this term in United States v. Feldman419 that the order did not 
have to include the number of a telephone line that was to be tapped.420 
Although the order listed the numbers of two telephones, it omitted the 
number of a “bootleg” telephone—a telephone hooked into the line of another 
house to fool the police.421 The court held that neither the Constitution nor 
title III required the listing of telephone numbers, provided that the clear 
purpose of the order was the authorization to tap all telephones in that 
home.422

challenge veracity of statements material to finding probable cause to issue search warrant). In Franks, the 
Court also held that if the statements were material to a finding of probable cause and if evidence 
introduced at the hearing proved that the statements were false, the reviewing court must suppress any 
evidence resulting from the execution of the warrant issued upon that finding of probable cause. Id. at 156. 
The Ninth Circuit in Licavoli addressed only the issue whether a preliminary hearing was necessary under 
title III and did not reach the question of remedy. See 604 F.2d at 621 (district court denial of hearing 
proper because defendant failed to make substantial showing of misrepresentation justifying hearing). In a 
later case, however, the Ninth Circuit assumed that finding a material misrepresentation would require 
invalidation of the surveillance order. See United States v. Kail, 612 F.2d 443 , 446 (9th Cir.) 
(misrepresentation in affidavit not material to finding that electronic surveillance necessary; wiretap order 
not invalidated), cert, denied, 100 S. Ct. 2920 (1980).

417. 18 U.S.C. § 2518(4)(a) (1976). An application for an order must name all persons the Government 
has probable cause to believe are committing the crimes. United States v. Donovan, 429 U.S. 413, 424-28 
(1977). Those for whom the Government does not have probable cause need not be named even if their 
identity is known. See United States v. Kahn, 415 U.S. 143, 155 (1974) (rejecting defendant's claim that her 
incriminatory conversations were inadmissible merely because her identity known at time of application); 
United States v. Diltz, 622 F.2d 476, 483 (10th Cir. 1980) (rejecting defendant's claim that Government 
should have named him on application; information in affidavit insufficient to establish probable cause to 
believe surveillance order should be issued against defendant). Because the requirement that individuals be 
named on the application is statutory rather than constitutional, a failure to name all who should be named 
will not automatically result in suppression. United States v. Donovan, 429 U.S. 413, 437-39 (1977) 
(suppression not required because identification in application does not play substantial role in judicial 
authorization of order and because Congress did not intend identification to play central role in guarding 
against abuse of electronic surveillance).

418. 18 U.S.C. § 2518(4)(b) (1976).
419. 606 F.2d 673 (6th Cir. 1979), cert, denied, 100 S. Ct. 1648 (1980).
420. Id. at 680.
421. Id. at 679.
422. Id. at 680. The court further stated that even if title III had required specification of the telephone 

number in the order, the failure to include that number would not require suppression because such 
requirement was not intended to play a central or functional role in guarding against abuse of electronic 
surveillance. Id. at 680-81.

423. 18 U.S.C. § 2518(4)(c) (1976).
424. 604 F.2d 613 (9th Cir. 1979), cert, denied, 100 S. Ct. 2151 (1980).
425. Id. at 617.
426. Id. at 620.

The order also must state the particular crime that the Government has 
shown probable cause to believe has been, is being or will be committed.423 A 
recent case, United States v. Licavoli,424 addressed the issue of how specific the 
designation of the offense must be.425 In Licavoli the FBI sought a surveillance 
order to obtain evidence against an individual suspected of dealing in stolen 
diamonds.426 The resulting order couched the offense in the broader terms of 
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dealing in stolen goods generally,427 and the surveillance produced evidence 
that the individual had knowingly received a stolen painting.428 The Ninth 
Circuit held that reference in the order to stolen goods generally, rather than 
to stolen diamonds, was sufficient to satisfy the specificity requirements of 
both title III and the fourth amendment.429

Before issuing a surveillance order, a court must determine that normal 
investigative techniques have failed, appear unlikely to succeed, or would be 
too dangerous.430 These judicial determinations must be based upon affidavits 
that provide sufficient detail to enable the court to ascertain whether 
electronic surveillance is necessary because normal investigative techniques 
have proven too limiting.431 The determinations may not be based upon 
affidavits that include only bare conclusory statements that other investiga
tive means are inappropriate432 or upon affidavits used to support previous 
orders.433

When deciding whether to issue an order, a court must be informed of 
related surveillance activity. Title III requires that each application for an 
order include a statement of the facts concerning previous applications known 
to the applicant involving any of the same persons, facilities, or places.434 The

427. Id.
428. Id. at 617.
429. Id. at 620.
430. 18 U.S.C. § 2518(3)(c) (1976).
431. See United States v. Kail, 612 F.2d 443, 447 (9th Cir.) (affidavit detailing limitations such as 

futility of infiltration, reluctance of informants to testify, and aroused suspicion caused by investigation 
provided sufficient information for court to determine need for wiretap in addition to normal techniques), 
cert, denied, 100 S. Ct. 2920 (1980); United States v. Bailey, 607 F.2d 237, 242 (9th Cir. 1979) (detailed 
affidavit showing that Government had been unable to obtain enough information concerning full extent of 
operation sufficient to allow court to assess need for electronic surveillance), cert, denied, 100 S. Ct. 1327 
(1980); United States v. Santora, 600 F.2d 1317, 1320 (9th Cir.) (affidavit describing agent’s efforts to use 
normal techniques and their total lack of success sufficiently particularized showing of need to use 
alternative techniques), modified, 609 F.2d 433 (9th Cir. 1979). An affidavit that does not meet this 
requirement with respect to one defendant will not fail if the affidavit makes a sufficiently particularized 
showing with respect to another defendant and if the persuasive facts pertain to both defendants. United 
States v. Kail, 612 F.2d at 447.

The Ninth Circuit has stated that the truthfulness of statements in an affidavit material to a 
determination that normal investigative techniques are inadequate may not be challenged unless the 
individual challenging the affidavit makes a substantial preliminary showing that the statements were 
deliberately false or made with reckless disregard for the truth. United States v. Licavoli, 604 F.2d 613, 621 
(9th Cir. 1979) (defendant who failed to make substantial showing denied hearing on whether affidavit 
contained misrepresentations material to issue of necessity for electronic surveillance), cert, denied, 100 S. 
Ct. 2151 (1980); cf. United States v. Kail, 612 F.2d 443, 446 (9th Cir.) (statement in affidavit that 
confidential informants had stated they would be unwilling to testify not material misrepresentation 
warranting invalidation of wiretap order), cert, denied, 100 S. Ct. 2920 (1980); see notes 411-16 supra and 
accompanying text (same standard applied when challenge to veracity of statements material to finding of 
probable cause).

432. United States v. Martinez, 588 F.2d 1227, 1231 (9th Cir. 1978); United States v. Gerardi, 586 F.2d 
896, 898 (1st Cir. 1978); see United States v. Kail, 612 F.2d 443, 447 (9th Cir.) (application describing 
history of three-month investigation provided sufficient detail to demonstrate need for wiretap), cert, 
denied, 100 S. Ct. 2920 (1980).

433. See United States v. Santora, 600 F.2d 1317, 1321-22 (9th Cir.) (even though Government affidavit 
for initial wiretap order sufficiently specific, subsequent applications to tap phones of other suspects invalid 
because they merely cited previous order and failed to establish that other investigative techniques would 
not succeed as to additional suspects), modified, 609 F.2d 433 (9th Cir. 1979).

434. 18 U.S.C. § 2518(l)(e) (1976).
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Ninth Circuit held this term, in United States v. Kail,™ that this requirement 
is satisfied when the agent states in the affidavit that he is aware that there 
have previously been similar applications, even though he does not state facts 
concerning previous interceptions.435 436 Applications for the extension of an 
order, however, must include a statement setting forth the results thus far 
obtained or a reasonable explanation of the failure to obtain results.437

435. 612 F.2d 443 (9th Cir.), cert, denied, 100 S. Ct. 2920 (1980).
436. Id. at 447.
437. 18 U.S.C. § 2518(1)(D (1976). See United States v. Feldman, 606 F.2d 673, 682 (6th Cir. 1979) 

(applications for extensions satisfied title III by apprising court of existence of prior wiretap orders and 
providing it with excerpts of prior conversations), cert, denied, 100 S. Ct. 1648 (1980).

438. 18 U.S.C. § 251 l(2)(a)(ii) (Supp. Ill 1979).
439. Id. Even prior to enactment of this statutory provision, offering assistance may not have resulted 

in liability under title III. See Smith v. Nixon, 606 F.2d 1183, 1191 (D.C. Cir. 1979) (action against 
telephone company for installation of wiretap dismissed because company did not initiate surveillance and 
nation’s highest executive officials gave assurance action was legal).

440. 18 U.S.C. § 2518(4) (Supp. Ill 1979).
441. 18 U.S.C. § 2518(5) (1976).
442. See Scott v. United States, 436 U.S. 128, 135-39 (1978) (when only 40 percent of intercepted 

conversations were clearly related to crimes cited on order, interception reasonable given ambiguous nature 
of contents of remaining conversations); United States v. Feldman, 606 F.2d 673, 677-79 (6th Cir. 1979) 
(use of bugging device that could not be deactivated by remote control objectively reasonable), cert, denied, 
100 S. Ct. 1648 (1980); United States v. Martin, 599 F.2d 880, 887 (9th Cir.) (wiretap extending over 37 
days reasonable in light of state of investigation and defendant’s extensive involvement in conspiracy), cert, 
denied, 99 S. Ct. 2408 (1979). Although courts usually apply the minimization requirement to the contents 
of the interception, in United States v. Feldman the Sixth Circuit also considered whether the broadcasting 
of the conversations over a frequency accessible to public reception violated the requirement. 606 F.2d at 
677. The court affirmed the district court’s determination that the potential for intrusion by the public 
would be slight and therefore that minimization had been reasonable. Id. at 678.

443. Scott v. United States, 436 U.S. 128, 138 (1978); see United States v. Feldman, 606 F.2d 673, 678 
(6th Cir. 1979) (focus of inquiry is on agents’ actions, not their motives or intent, when conducting 
surveillance), cert, denied, 100 S. Ct. 1648 (1980). But cf. United States v. Santora, 600 F.2d 1317, 1320 
(9th Cir.) (court considered good faith when finding that logs of intercepted communications together with 
agent’s affidavit sufficient to justify trial court’s failure to order evidentiary hearing on its own motion), 
modified, 609 F.2d 433 (9th Cir. 1979). In Scott the Supreme Court suggested that although an 
interceptor’s good faith is irrelevant to the minimization inquiry, the question of motive may play a part in 

Title III allows civilians to assist law enforcement officials in electronic 
surveillance by authorizing landlords, custodians, and communications com
mon carriers to provide information, facilities, or assistance.438 Before 
rendering assistance, however, the individual must be provided with either a 
court order directing the assistance or a written certification from the 
Attorney General or appropriate state official establishing that no warrant is 
required, that statutory provisions have been satisfied, and that the assistance 
is needed.439 If an order authorizes assistance, the Government must mini
mize its interference with the assisting individual and offer compensation at 
prevailing rates.440

Statutory Postauthorization Duties. Title III imposes four 
postauthorization duties upon those who engage in electronic surveillance 
pursuant to an order. One duty is to minimize the interception of communica
tions that otherwise would not be subject to surveillance.441 The minimization 
effort must be objectively reasonable in light of the circumstances confronting 
the interceptor,442 regardless of the interceptor’s good faith.443 The trial court 
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has discretion to determine the necessity of holding an evidentiary hearing on 
the adequacy of the minimization effort.444

determining whether to apply the exclusionary rule to an objectively unreasonable minimization effort. 436 
U.S. at 139 n.13.

444. See United States v. Licavoli, 604 F.2d 613, 621 (9th Cir. 1979) (court acted within discretionary 
power in denying motion to suppress without evidentiary hearing when defendant failed to request hearing 
and failed to allege specific contested issues of fact), cert, denied, 100 S. Ct. 2151 (1980); United States v. 
Santora, 600 F.2d 1317, 1320 (9th Cir.) (court acted within discretionary power in omitting evidentiary 
hearing when defendant failed to request hearing and evidence estabished prima facie case of good faith 
attempt at minimization), modified, 609 F.2d 433 (9th Cir. 1979).

445. 18 U.S.C. § 2517(5) (1976).
446. 18 U.S.C. § 2518(8)(a) (1976).
447. United States v. Diana, 605 F.2d 1307, 1314 (4th Cir. 1979) (Third, Fourth, Fifth, and Seventh 

Circuits agree purpose of sealing requirement is to ensure integrity of tapes), cert, denied, 444 U.S. 1102 
(1980).

448. 18 U.S.C. § 2518(8)(b) (1976). The contents of applications and orders can be disclosed only upon 
a showing of good cause before a federal judge. Id.

449. 18 U.S.C. § 2518(8)(a) (1976). One court has noted that the tapes sealed by a judge other than the 
issuing judge are considered properly sealed if the issuing judge is absent or unavailable. United States v. 
Vazquez, 605 F.2d 1269, 1280 n.25 (2d Cir.), cert, denied, 444 U.S. 981 (1979).

450. 18 U.S.C. § 2518(8)(a) (1976); see United States v. Vazquez, 605 F.2d 1269, 1277 (2d Cir.) (unlike 
applicable state law that required sealing at expiration of each order or extension, title III sealing duty 
activated only upon termination of continuous surveillance), cert, denied, 444 U.S. 981 (1979).

451. 18 U.S.C. § 2518(8)(a) (1976); see United States v. Vazquez, 605 F.2d 1269, 1278-79 (2d Cir.) 
(delays of 7 to 13 days satisfactorily explained by shortage of Government personnel and equipment, by 
need for Spanish-speaking agents to translate recordings, and by failure to foresee actual scope of 
investigation), cert, denied, 444 U.S. 981 (1979); United States v. Diana, 605 F.2d 1307, 1311, 1314 (4th 
Cir. 1979) (when integrity of tapes not challenged, 39-day delay satisfactorily explained by Government 
need to retain original tapes to guard against proven possibility that duplicated tapes would malfunction, 
thereby preventing Government from obtaining information necessary to prepare warrants and indict
ments), cert, denied, 444 U.S. 1102 (1980).

452. Compare United States v. Vazquez, 605 F.2d 1269, 1274-75 (2d Cir.) (if Government had not 
offered adequate explanation for 7-to 13-day delay in sealing, suppression would have been appropriate 
even in absence of showing that tapes were altered), cert, denied, 444 U.S. 981 (1979) with United States v. 
Diadone, 558 F.2d 775, 780 (5th Cir. 1977) (despite 14-day delay in sealing, suppression not required in 
absence of showing that tapes altered or that defendants prejudiced) and United States v. Lawson, 545 F.2d 
557, 564 (7th Cir. 1975) (despite 57-day delay in sealing, suppression not appropriate absent any question 
about integrity of tapes) and United States v. Falcone, 505 F.2d 478, 484 (3d Cir. 1974) (despite 45-day 

A second postauthorization duty arises when intercepted communications 
concern crimes not listed in the interception order. Before the contents of the 
communications can be used as evidence, the Government must apply to the 
court for a determination that the interception complied with the require
ments of title III.445

The third postauthorization duty is the sealing of all recordings made 
pursuant to a title III order446 to ensure the preservation of their integrity.447 
Applications for orders and the orders themselves must also be sealed.448 
Recordings must be sealed under the supervision of the court that issued the 
order.449 At the end of a continuous period of interception, the sealing 
requirement becomes effective, regardless of the number of judicial orders or 
extensions involved.450 Intercepted communications are admissible injudicial 
proceedings only when properly sealed or when the absence of a seal is 
adequately explained.451 The circuits have disagreed on the appropriateness of 
suppressing improperly sealed communications in the absence of any showing 
that the tapes have been altered.452
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The fourth postauthorization duty is the service of “inventory” notice to 
those persons named in the orders and, as the judge requires, to other 
individuals whose conversations have been intercepted.453 To facilitate the 
judge’s decision on who should receive notice, the Government must apprise 
the court of the identity of all persons whose conversations were inter
cepted.454 Inventory notice informs the parties of the authorization order or 
application and must contain information about the dates of the authorized 
surveillance and whether interceptions occurred.455 Failure to give inventory 
notice is not grounds for suppression unless the failure causes incurable 
prejudice.456

delay in sealing, suppression not appropriate when trial court found tapes not altered), cert, denied, 420 
U.S. 955 (1975). The Fourth Circuit held this term that a court should inquire into the integrity of the tapes 
when determining the reasonableness of the explanation. United States v. Diana, 605 F.2d 1307, 1314 (4th 
Cir. 1979), cert, denied, 444 U.S. 1102 (1980). The court left open, however, the question whether the 
evidence would be admissible solely on the basis of the absence of tampering. Id.

453. 18 U.S.C. § 2518(8)(d) (1976).
454. United States v. Donovan, 429 U.S. 413, 430-32 (1977) (rejecting Justice Department’s policy of 

identifying to court only parties to interception who might be indicted).
455’ 18 U.S.C. § 2518(8)(d) (1976).
456. See United States v. Harrigan, 586 F.2d 860, 865 (1st Cir. 1978) (suppression appropriate if failure 

to serve inventory notice caused actual prejudice that could not otherwise be cured); cf. United States v. 
Donovan, 429 U.S. 413, 438 (1977) (Government’s failure to inform court of identity of all those whose 
conversations were intercepted does not automatically require suppression).

457. 18 U.S.C. § 2518(8)(d) (1976); id. § 2518(10)(a).
458. The judge has discretion to determine whether inspection is in the interest of justice. Id. § 

2518(8)(a); id. § 2518(10)(a).
459. Id. § 2518(8)(a).
460. Id. § 2518(10)(a).
461. See Aiderman v. United States, 394 U.S. 165, 180-83 (1969) (disclosure of contents of illegal 

surveillance provides defendant with opportunity to prove that evidence to be used against him was fruit of 
illegal surveillance and subject to suppression).

462. 5 U.S.C. § 552 (1976).
463. Providence Journal Co. v. FBI, 602 F.2d 1010, 1014 (1st Cir. 1979) (individual cannot request 

disclosure under FOIA of interception that violated fourth amendment), cert, denied, 444 U.S. 1071 
(1980).

464. 4 U.S.C. § 552(b)(7) (1976) (investigatory records available subject to enumerated exceptions).

Individual Rights Under Title III. Title III provides four basic rights to 
individuals whose conversations have been intercepted or against whom the 
interception was directed. First, the individual has a limited right to inspect 
intercepted communications.457 The court has discretion458 to permit inspec
tion of portions of the intercepted communications and relevant applications 
and orders after serving inventory notice459 and after an individual has filed a 
motion to suppress.460 If a court finds that the communications were 
intercepted illegally, any person with standing to file a motion to suppress has 
mandatory access to records of the communications.461 This term the First 
Circuit held that the Freedom of Information Act (FOIA)462 cannot be used 
by third parties to gain access to these records.463 Although individuals 
normally may use FOIA to obtain government records including the products 
of electronic surveillance,464 an exception under FOIA prohibits the produc
tion of materials that would constitute an unwarranted invasion of personal 
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privacy.465 The First Circuit held that this exception exempts the fruits of 
illegal electronic surveillance from disclosure.466

A second individual right under title III arises when the Government 
attempts to use the fruits of illegal electronic surveillance as the basis for 
interrogation of a grand jury witness who was the subject of that surveil
lance.467 A grand jury witness has the right to invoke the violation of title III 
as a defense to any contempt charges brought against him for refusing to 
answer questions.468 The Supreme Court implied this right from section 2515 
of title III,469 which prohibits the use of any evidence derived from illegal 
interceptions.470 If the witness can make at least a preliminary factual showing 
to support his claim that the questions asked were based upon illegally 
obtained information,471 the Government must respond.472 The specificity of 
the required response depends upon the specificity of the allegation of illegal 
surveillance.473

465. Id. § 552(b)(7)(C).
466. Providence Journal Co. v. FBI, 602 F.2d 1010, 1014 (1st Cir. 1979), cert, denied, 444 U.S. 1071 

(1980). Determining whether the “unwarranted invasion of personal privacy” exception is applicable 
requires balancing an individual’s right to privacy against the public’s interest in disclosure. Id. at 1013. In 
Providence Journal the court found that Congress already had balanced these interests when it passed title 
III and thereby had recognized as paramount the need to protect individuals from disclosure of illegally 
intercepted communications. Id. The court found no reason to believe that Congress had chosen to upset 
that balance when it subsequently passed FOIA. Id. Although the illegal interception at issue in Providence 
Journal occurred before the effective date of title III, id. at 1011, the court’s rationale would seem to be 
equally applicable to the issue whether interceptions violating title III may be disclosed under FOIA. Cf. 
id. at 1013-14 (Congress’ deliberate balancing under title III controlling in the circumstances of this case).

467. Gelbard v. United States, 408 U.S. 41, 51 (1972).
468. Id. at 47; accord, In re Grand Jury Proceedings (Brummitt II), 613 F.2d 62, 65 (5th Cir.) (if 

Government questions to grand jury witnesses derived from illegal wiretaps under 18 U.S.C. § 2515, 
witnesses have valid defense to civil contempt for refusal to testify) (citing Gelbard), cert, denied, 100 S. Ct. 
2990 (1980).

469. 18 U.S.C. § 2515 (1976).
470. Gelbard v. United States, 408 U.S. 41, 47 (1972). In Gelbard the Court expressly left open the 

question whether grand jury witnesses may refuse to answer questions if the wiretaps were undertaken 
pursuant to a court order. Id. at 61 n.22.

471. See United States v. Dien, 598 F.2d 743, 746 (2d Cir. 1979) (per curiam) (when witness failed to 
present any factual support for allegations of illegality, assertion deemed frivolous and does not trigger any 
obligation for Government to respond or court to delay grand jury proceeding); cf. United States v. James, 
609 F.2d 36, 51 (2d Cir. 1979) (when defendant’s allegation of illegal surveillance based on mere suspicion 
and without colorable basis, Government not obliged to respond; Government’s general response 
unquestionably sufficient), cert, denied, 445 U.S. 905 (1980). A grand jury witness has only a limited right 
of access to materials necessary to prove that questions were based on illegal interceptions. See In re Grand 
Jury Proceedings (Katsouros), 613 F.2d 1171, 1173-75 (D.C. Cir. 1979) (per curiam) (witness’ right not to 
answer questions must be balanced against interest in unhindered progress of grand jury’s investigation; 
therefore, witness should be given access only to limited materials; further disclosure causes undue 
hindrance if these materials do not suggest illegality).

472. Organized Crime Control Act of 1970, § 702(a), 18 U.S.C. § 3504(a)(1) (1976) (opponent of claim 
that evidence inadmissible as product of unlawful act must affirm or deny occurrence of alleged unlawful 
act); cf. United States v. Gardner, 611 F.2d 770, 774 (9th Cir. 1980) (when defendant makes preliminary 
showing at trial that he was victim of illegal electronic surveillance, prosecution must affirm or deny 
unequivocally).

473. See In re Grand Jury Proceedings (Brummitt II), 613 F.2d 62, 65 (5th Cir.) (adequacy of 
Government’s denial that grand jury questioning prompted by illegal wiretaps depends on specificity of 
claim of illegality; Government’s denial sufficient in light of defendant’s unsubstantiated claims), cert, 
denied, 100 S. Ct. 2990 (1980); In re Brogna, 589 F.2d 24, 29 (1st Cir. 1978) (when defendant made general
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Title III also permits individuals whose communications have been 
intercepted, used, or disclosed in violation of title III to bring a civil action 
against the persons responsible for the violation.* 474 The defendant, however, 
may avoid liability by showing that he relied in good faith on a court order or 
statutory provision475 and that reasonable grounds existed to believe that his 
actions were legal.476 Furthermore, two circuits this term found that absolute 
immunity is available to officials who violate title III in the course of 
gathering information necessary for adjudicative and prosecutorial deci
sions.477 No absolute immunity exists, however, if the violation occurred in 

claim of illegal surveillance, affidavits filed by officials familiar with investigation identifying source of 
questions and denying any illegality were adequate; no requirement to check all state agency records 
concerning surveillance); cf. United States v. Kail, 612 F.2d 443, 448 (9th Cir.) (when defendant provided 
no evidence to contrary, court reasonably relied on agent’s affidavit denying that information derived from 
illegal wiretaps), cert, denied, 100 S. Ct. 2920 (1980); United States v. Gardner, 611 F.2d 770, 773-74 (9th 
Cir. 1980) (when defendant made general and poorly supported claim, court upheld adequacy of FBI 
agent’s affidavit stating that records of headquarters and two field offices of FBI and six federal agencies 
indicated defendant had not been subject of electronic surveillance; firsthand inspection of records by 
Government affiant unnecessary); United States v. James, 609 F.2d 36, 50-51 & n.20 (2d Cir. 1979) (when 
defendant set forth no basis for suspecting existence of illegal surveillance other than conclusory allegation 
that participation of Strike Force on Organized Crime in investigation made such surveillance more likely 
than not, search of records of eight agencies not required), cert, denied, 445 U.S. 905 (1980).

474. 18 U.S.C. § 2520 (1976); see Gregory v. United States, 597 F.2d 1087, 1089-90 (6th Cir. 1979) (per 
curiam) (allegation that defendant civilly liable for disclosing intercepted communication to news media in 
violation of title III supported by sufficient evidence to survive defendant’s motion for summary 
judgment). In Blackburn v. Goodwin, 608 F.2d 919 (2d Cir. 1979), the Second Circuit held this term that 
the Mandamus and Venue Act of 1962, §2, 28 U.S.C. § 1391(e), is not applicable to title III damage suits 
that are also brought against the government official in an individual capacity. 608 F.2d at 921. The 
Supreme Court’s decision this term in Stafford v. Briggs, 444 U.S. 527 (1980), although not a ruling on a 
suit brought under title III, id. at 530-31, supports the conclusion reached by the Second Circuit in 
Blackburn. In Stafford the Court defined a citizen’s choice of venue when bringing a civil action for 
damages against a federal officer. Id. at 533-45. At issue was a federal venue provision that expands the 
choice of venue when a citizen brings a civil action against an officer or employee of the United States 
acting in his official capacity. Id. at 531. The Mandamus and Venue Act of 1962 permits a plaintiff to bring 
suit against a federal officer or employee in any judicial district where, inter alia, the defendant resides, the 
cause of action arose, or the plaintiff resides. Mandamus and Venue Act of 1962, §2, 28 U.S.C. § 1391(e) 
(1976). This provision expands choice of venue by allowing suit in the district where the plaintiff resides. 
Cf. id. § 1391(b) (when jurisdiction not based on diversity, venue exists where all defendants reside or 
where cause of action arose). The Court in Stafford held that this venue-broadening provision does not 
apply to a personal damage action brought against a federal official in his individual capacity. 444 U.S. 544- 
45.

475. 18 U.S.C. § 2520 (1976).
476. Halperin v. Kissinger, 606 F.2d 1192, 1208 (D.C. Cir. 1979), cert, granted, 100 S. Ct. 2915 (1980); 

Smith v. Nixon, 606 F.2d 1183, 1 188 (D.C. Cir. 1979); Jacobson v. Rose, 592F.2d 515, 523 (9th Cir. 1978), 
cert, denied, 442 U.S. 930 (1979). The D.C. Circuit has held that even high executive officials have only 
qualified immunity. See Halperin v. Kissinger, 606 F.2d at 1208 (highly placed executive officials have only 
qualified immunity for actions not involving adjudication or prosecution); Smith v. Nixon, 606 F.2d at 
1191 (in civil suit by newspaper reporter subject to allegedly illegal electronic surveillance, former 
President Nixon has only qualified immunity that applies to executive actions taken in course of duty). The 
doctrine of qualified immunity, however, makes allowances for the unique demands on the time and 
attention of the President. Halperin v. Kissinger, 606 F.2d at 1212. The President, therefore, would lose his 
qualified immunity only if a plaintiff could show that he acted with “actual malice” or that he failed to 
meet a statutory or constitutional obligation that was clear under the circumstances as understood at the 
time. Id. at 1212-13. Because the Supreme Court has granted certiorari in Halperin v. Kissinger these 
interpretations of executive immunity are subject to change. See 48 U.S.L.W. 3467 (U.S. Jan. 22, 1980) (list 
of issues included extent of immunity when petition for certiorari filed).

477. See Halperin v. Kissinger, 606 F.2d 1192, 1208 (D.C. Cir. 1979) (officials making adjudicative and 
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the context of an investigative or administrative function.478 Subordinates of 
those officials who qualify for absolute immunity are entitled only to a 
qualified immunity and derive no absolute immunity from their superiors.479

prosecutorial decisions absolutely immune from civil suit because subjects of prosecution likely to sue from 
spite and judicial system provides adequate safeguard against improper use of electronic surveillance), cert, 
granted, 100 S. Ct. 2915 (1980); Forsyth v. Kleindienst, 599 F.2d 1203, 1215 (3d Cir. 1979) (when securing 
information is necessary to prosecutor’s decision to initiate criminal prosecution, Attorney General’s or 
prosecuting attorney’s decision to authorize warrantless electronic surveillance protected by absolute 
immunity because of need to base decision on adequate information).

478. Forsyth v. Kleindienst, 599 F.2d 1203, 1215 (3d Cir. 1979). In Forsyth the court recognized the 
difficulty of distinguishing investigative activities from activities necessary to reach a prosecutorial 
decision. Id. Fearing that the prosecutorial function could be distorted to include many investigative 
activities, the court narrowed the absolute immunity exception to the securing of information necessary to 
the decision to prosecute. Id.

479. Id. at 1216 (“derivative” absolute immunity rejected for FBI agent conducting electronic 
surveillance pursuant to orders of Attorney General entitled to absolute prosecutorial immunity).

480. 18 U.S.C. § 2518(10)(a) (1976). The evidence nevertheless may be admissible if its acquisition was 
sufficiently attenuated from the illegality of the surveillance. See United States v. Stevens, 612 F.2d 1226, 
1229-30 (10th Cir. 1979) (even though accomplice’s arrest resulted from information obtained through 
illegal wiretaps, his testimony admissible because he testified voluntarily), cert, denied, 100 S. Ct. 3011 
(1980).

481. 18 U.S.C. § 2510(11) (1976).
482. Aiderman v. United States, 394 U.S. 165, 176 (1969) (homeowner may object to transcript of third 

party conversation because transcript was result of search of house subject to fourth amendment 
protection). The Court has left open the question whether a defendant has standing under the fourth 
amendment when he is not a party to the conversations, when he is not named in the order, or when the 
interception does not occur on his premises. Scott v. United States, 436 U.S. 128, 135 n.10 (1978).

483. 18 U.S.C. § 2518(10)(a)(i) (1976).
484. Id. § 2518(10)(a)(ii).
485. Id. § 2518(10)(a)(iii).
486. Id. § 2518(8)(a).
487. Compare United States v. Donovan, 429 U.S. 413, 435-39 (1977) (failure to include on application 

names of all individuals known to be subject to interception and failure to send notices to persons whose 
communications have been intercepted not violations of central provisions; suppression not required) and 
United States v. Chavez, 416 U.S. 562, 575 (1974) (misidentification of person authorizing application not 
violation of central provision when application approved by proper person; suppression not necessary) with 
United States v. Giordano, 416 U.S. 505, 528 (1974) (provision specifying who may authorize applications 
for orders is central to statutory scheme; violation requires suppression).

Finally, title III entitles persons “aggrieved” by illegal electronic surveil
lance to the suppression of evidence derived from the surveillance.480 The 
statute defines aggrieved persons as those who were parties to the illegally 
intercepted conversations or those who were named in the surveillance 
order.481 In addition, by relying on the fourth amendment, the Supreme Court 
has extended standing to suppress to those on whose premises the illegal 
interception occurred.482 Aggrieved persons may move for suppression if their 
communications were unlawfully intercepted,483 if the order approving the 
surveillance was insufficient on its face, 484 if the interception violated the 
requirements of the order,485 or if the sealing requirements were not met.486

Some courts have been reluctant to find that violations of title III require 
the suppression of evidence, relying upon either of two basic approaches to 
avoid suppression. The Supreme Court has held that when the provision 
violated is not central to the legislative purpose underlying title III, the 
violation does not require suppression.487 Alternatively, courts have construed 
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the provisions of title III broadly in order to find that no violation 
occurred.48»

489. 18 U.S.C. § 251 l(2)(c) (1976) (person acting under color of law may intercept if party to 
communication or if consent given); id. § 2511 (2)(d) (person not acting under color of law may intercept if 
party to communication or consent of party given, provided purpose not criminal or tortious). The 
Supreme Court in United States v. White, 401 U.S. 745 (1971), held that the gathering of evidence pursuant 
to the consent of a party to the communication does not violate the fourth amendment. Id. at 749-51; 
accord, United States v. Horton, 601 F.2d 319, 320 (7th Cir.) (when telephone conversation recorded with 
consent of informant who was party to conversation, fourth amendment not violated), cert, denied, 444 
U.S. 937 (1979); United States v. Mendenhall, 597 F.2d 639, 641 (8th Cir.) (per curiam) (when defendant’s 
telephone conversations with informant electronically monitored by government agent with informant’s 
consent, fourth amendment not violated), cert, denied, 444 U.S. 855 (1979). This term the Fifth Circuit 
held that electronic surveillance conducted without judicial authorization but with the consent of one of 
the parties also does not violate the first amendment. United States v. Foundas, 610 F.2d 298, 299 (5th Cir. 
1980).

490. See United States v. Foundas, 610 F.2d 298, 299-300 (5th Cir. 1980) (judicial authorization not 
necessary when undercover agent who was party to conversation bugged room in which conversation 
occurred); United States v. Axselle, 604 F.2d 1330, 1337-38 (10th Cir. 1979) (evidence admissible without 
judicial authorization when telephone conversation from codefendant to defendant tape-recorded with 
consent of codefendant); United States v. Glickman, 604 F.2d 625, 628-29, 634 (9th Cir. 1979) (judicial 
authorization not necessary when telephone conversation involving bribery of judge recorded with consent 
of informant who was a party), cert, denied, 444 U. S. 1080 (1980); United States v. Llinas, 603 F.2d 506, 
507-08 (5th Cir. 1979) (no warrant necessary when coconspirator consented to interception of his

Warrantless and Non-Title III Electronic Surveillance. There are cir
cumstances under which the warrantless interception of oral or wire commu
nications violates neither title III nor the Constitution. One such circum
stance is when the person intercepting the conversation has the consent of one 
of the parties to the conversation.489 Thus, when a law enforcement officer is a 
party to a conversation or when an informant who is a party agrees to permit 
an officer to monitor or record the conversation, the evidence obtained is 
admissible in federal court without judicial authorization.490 Individuals not

488. See, e.g., United States v. Kail, 612 F.2d 443, 447 (9th Cir.) (requirement that application for 
wiretap describe previous applications met when agent’s affidavit merely stated he was aware of previous 
applications), cert, denied, 100 S. Ct. 2920 (1980); United States v. Bailey, 607 F.2d 237, 242 (9th Cir. 1979) 
(showing of necessity of surveillance fulfilled when Government showed lack of success of alternative 
methods with respect to only portion of information sought), cert, denied, 444 U.S. 1102 (1980); United 
States v. Feldman, 606 F.2d 673, 680 (6th Cir. 1979) (requirement that application and order describe 
nature of facilities under surveillance does not necessitate listing of telephone numbers when clear purpose 
of order was surveillance of all phones in house), cert, denied, 100 S. Ct. 1648 (1980); United States v. 
Vazquez, 605 F.2d 1269, 1278-79 (2d Cir.) (requirement that delay in sealing be explained satisfactorily 
met by Government showing of inadequate personnel and equipment to monitor interceptions, to duplicate 
tapes, and to seal), cert, denied, 444 U.S. 981 (1979); United States v. Axselle, 604 F.2d 1330, 1335 (10th 
Cir. 1979) (requirement that switchboard operator may not willfully intercept telephone conversation not 
violated even though operator listened for up to five minutes to an ‘“nteresting“’ conversation); United 
States v. Licavoli, 604 F.2d 613, 620 (9th Cir. 1979) (when defendant suspected only of dealing in stolen 
diamonds but surveillance showed him guilty of receiving stolen painting, requirement that order contain 
particular description of offense satisfied when order referred to traffic in stolen goods generally), cert, 
denied, 100 S .Ct. 2151 (1980).

One court has applied a slightly different approach by considering the extent to which the purpose of the 
statutory provision was fulfilled as one factor in the determination whether a violation of title III occurred. 
See United States v. Diana, 605 F.2d 1307, 1312-14 (4th Cir. 1979) (when determining whether sealing 
requirement violated by delay, court considered whether purpose of requirement—preservation of integrity 
of tapes—accomplished), cert, denied, 444 U.S. 1102(1980).
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acting under color of law may also intercept communications upon the 
consent of one of the parties unless the interception will be used to commit a 
criminal or tortious act.* 491

conversations with defendant), cert, denied, 444 U.S. 1079 (1980); United States v. McCauley, 601 F.2d 
336, 338 (8th Cir. 1979) (per curiam) (no judicial authorization required when two of three participants in 
conversation consented to recording); United States v. Girard, 601 F.2d 69, 72 (2d Cir.) (when meeting 
between defendant, informant, and undercover agent tape-recorded with consent of informant, and when 
defendant made telephone call in presence of agent and informant, recording of defendant’s side of 
telephone conversation admissible), cert, denied, 444 U.S. 871 (1979).

491. 18 U.S.C. § 2511(2)(d) (1976).
492. United States v. Glickman, 604 F.2d 625, 633-34 (9th Cir. 1979) (standard less stringent because 

harm to informant caused by consenting to interception less than potential harm to person consenting to 
physical search), cert, denied, 444 U.S. 1080 (1980).

493. Id. at 634; United States v. Horton, 601 F.2d 319, 321-22 (7th Cir.), cert, denied, 444 U.S. 937 
(1979); see United States v. Axselle, 604 F.2d 1330, 1338 (10th Cir. 1979) (consent can be inferred because 
informant went ahead with call “knowing what the law enforcement officers were about”). A court may 
consider whether the informant had the mental capacity to give voluntary consent, but a challenge to the 
informant’s mental capacity will be successful only upon proof that the informant was incompetent at the 
moment of consent. See United States v. Glickman, 604 F.2d at 633 (informant’s consent valid despite 
letters and memos from three psychiatrists stating that he suffered from chronic schizophrenic condition 
before and after giving consent; evidence failed to address informant’s mental state at time of consent), cert, 
denied. 444 U.S. 1080(1980).

494. See United States v. Llinas, 603 F.2d 506, 507-08 (5th Cir. 1979) (co-conspirator’s consent to 
interception of conversations with defendant valid despite agent’s promise to make cooperation known to 
U.S. Attorney and court), cert, denied, 444 U.S. 1079 (1980); United States v. Horton, 601 F.2d 319, 321 
(7th Cir.) (informant’s voluntary consent not vitiated when special agent made cooperation known to court 
sentencing him for sale of heroin, arranged to have informant released from custody for state conviction on 
another matter, saved informant approximately $4,700, and promised him safekeeping and protective 
custody), cert, denied, 444 U.S. 937 (1979); cf. United States v. Wallace, 597 F.2d 641, 642 (8th Cir.) (per 
curiam), cert, denied, 444 U.S. 856 (1979) (voluntariness of informant’s consent proved by testimony that 
police offered to tell district attorney charging informant with felony of his assistance).

495. See United States v. Llinas, 603 F.2d 506, 507-508 (5th Cir. 1979) (coconspirator’s consent to 
interception of his conversations with defendant valid notwithstanding inherently coercive nature of arrest 
and interrogation), cert, denied, 444 U.S. 1079 (1980); cf. United States v. Axselle, 604 F.2d 1330, 1338 
(10th Cir. 1979) (consent to record telephone conversation after arrest but not while in police station valid). 
Consent may not be implied from the fact of custody alone. See Campiti v. Walonis, 611 F.2d 387, 393-94 
(1st Cir. 1979) (when inmate in restrictive custody, consent of inmate for prison officials to listen to his 
phone call on extension phone not implied even though common practice for prison official to monitor calls 
by standing nearby).

496. 18 U.S.C. § 251 l(2)(a)(i) (Supp. Ill 1979).

The standard for showing that an informant consented to the recording of a 
conversation is not as high as the standard for showing consent to a physical 
search.492 Normally the Government must show only that the informant 
proceeded with the conversation knowing that the law enforcement officials 
were monitoring or recording it.493 Unless there is evidence that coercion 
overbore the informant’s free will, consent is not vitiated because the 
informant received benefits for cooperating with the Government494 or 
because he was under arrest and subject to interrogation at the time he gave 
consent.495

Title III allows employees of communications common carriers and 
switchboard operators to intercept and disclose wire communications pro
vided that the interceptions occur while the interceptor is engaged in activities 
necessary to render service or to protect the property right of the carrier in the 
normal course of business.496 Common communications carriers, however, 
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may not use random monitoring or service observing methods except for 
mechanical or service quality control checks.497

Because a title III violation must be willful, a court may not even reach the 
issue whether the interception was beyond the normal course of the switch
board operator’s duty.498 This term in United States v. Axselle499 the Tenth 
Circuit reasoned that because an operator’s interception was not willful, the 
operator had not violated title III, and the court was not required to consider 
whether the operator was acting within the course of her duty.500 In Axselle a 
motel switchboard operator connected a call, then continued to listen for up 
to five minutes because she found the first remark “interesting.”501 The court 
held that the defendant, moving to suppress the resulting evidence, had not 
met his burden of proving the willfulness of the interception.502

Title III also exempts from coverage any interception conducted by an 
investigative or law enforcement officer in the ordinary course of his duties.503 
Two circuits this term decided the question whether this exception permits 
correctional officers to monitor telephone conversations from prison inmates 
without judicial approval.504 Both circuits focused on whether the monitoring 
was within the ordinary course of business and assumed that the corrections 
officials involved fell within the scope of the warrant exemption for investiga
tive or law enforcement officers.505

In Campiti v. Walonis506 an investigator, sent by the state to determine 
whether prison officials were giving some prisoners preferential treatment, 
monitored an inmate’s telephone conversation with a local prison official.507 
Although prison personnel usually monitored calls by remaining close

497. Id.
498. See 18 U.S.C. § 2511 (1976) (except as otherwise provided, any person who willfully intercepts any 

wire or oral communication subject to fine or imprisonment); id. § 2515 (contents of communications 
obtained in violation of § 2511 and any evidence derived therefrom not admissible in any trial, hearing, or 
other proceeding).

499. 604 F.2d 1330 (10th Cir. 1979).
500. Id. at 1333 n.5.
501. Id. at 1334-35.
502. Id. at 1335.
503. 18 U.S.C. § 2510(5)(a)(ii) (1976). Title III creates this exemption by the manner in which it defines 

surveillance devices falling within the scope of title III:

“electronic, mechanical, or other device” means any device or apparatus which can be used to 
intercept a wire or oral communication other than—(a) any telephone or telegraph 
instrument, equipment or facility, or any component thereof, . . . (ii) being used by ... an 
investigative or law enforcement officer in the ordinary course of his duties.

Id.
504. See United States v. Paul, 614 F.2d 115, 117 (6th Cir.), cert, denied, 100 S. Ct. 2165 (1980) 

(interception of inmate’s call valid because interception technique same as used in ordinary course of 
business); Campiti v. Walonis, 611 F.2d 387, 392 (1st Cir. 1979) (interception of inmate’s call not within 
title III exception because officials did not use customary means of interception).

505. See United States v. Paul, 614 F.2d at 117 (interception valid because within ordinary course of 
prison business); Campiti v. Walonis, 611 F.2d at 391 (key issue is whether interception within 
investigator’s ordinary course of business as law enforcement officer). In United States v. Paul the 
intercepting officer was a corrections officer employed by the prison. 614 F.2d at 115. In Campiti v. 
Walonis the interceptor was an investigator from the security management team of the state’s Department 
of Corrections. 611 F.2d at 389.

506. 611 F.2d 387 (1st Cir. 1979).
507. Id. at 389-90.
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enough to hear the inmate’s side of the conversation, in this instance the 
investigator listened on an extension phone without the inmate’s knowl
edge.50» The First Circuit held that the official's conduct was not within the 
ordinary course of business because the usual method of monitoring was not 
used.5°9 In United States v. Paul508 509 510 prison officials used the prison switchboard 
to monitor an inmate’s calls concerning the delivery of marijuana to the 
prison.511 The Sixth Circuit held that the monitoring was within the ordinary 
course of business because it was consistent with a policy statement issued by 
the Federal Bureau of Prisons as well as local prison rules and because the 
posted telephone rules gave inmates reasonable notice that monitoring might 
occur.512 In view of these cases this title III exemption to the warrant 
requirement seems to be available to prison officials only if the interception is 
related to the conduct of prison affairs and if it is carried out on a regular basis 
pursuant to an official policy of which inmates have notice.

508. Id. at 390.
509. Id. at 392. The court also dismissed the Government’s argument that the interception fell within 

the consent exeception. Id. at 394. The prison officials argued that a prisoner should know that calls would 
be monitored and that therefore the prisoner impliedly consents to interception when he proceeds to use 
the telephone. Id. at 393-94.

510. 614 F.2d 115 (6th Cir.), cert, denied, 100 S. Ct. 2165 (1980).
511. Id. at 115-16.
512. Id. at 117. The court distinguished Campiti v. Walonis, stating that in Campiti the monitoring was 

not pursuant to a posted prison regulation. Id. A concurrring opinion concluded that title III was not 
intended to apply to prisons because surveillance conducted to maintain internal prison security lies outside 
the threat to which title III was addressed, and moreover, that prisoners do not have an expectation of 
privacy within the meaning of the statute. Id. at 118-19 (Phillips, J., concurring in the result).

513. 50 U.S.C.A. §§ 1801-11 (West Supp. 1979).
514. Id. § 1802(a)(1)(A) & (B). The statute regulates interception of communications transmitted by 

foreign powers, id. § 1802(a)(1)(A), and defines foreign powers to include foreign-based political 
organizations and entities explicitly or implicitly controlled by foreign governments. Id. § 1801(a). If the 
Government wishes to wiretap either a domestic target deemed to be a threat to national security or a 
domestic group interested in foreign affairs but not collaborating with or acting as the agent of a foreign 
power, the statute is not applicable, and the Government must comply with the warrant provisions of the 
fourth amendment. Halperin v. Kissinger, 606 F.2d 1192, 1206 (D.C. Cir. 1979), cert granted, 100 S. Ct. 
2915 (1980). Although title III does not govern surveillance under these circumstances because the 
President maintains his constitutional authority to protect national security, the D.C. Circuit has held that 
the remedies of title III do apply to unconstitutional exercises of the executive power to authorize 
surveillance. Zweibon v. Mitchell, 516 F.2d 594, 664 (D.C. Cir. 1975) (en banc), cert, denied, 425 U.S. 944 
(1976). The D C. Circuit, however, has chosen to give only prospective effect to this holding. Halperin v. 
Kissinger, 606 F.2d at 1202 n.65; Zweibon v. Mitchell, 606 F.2d 1172, 1182 (D.C. Cir. 1979). When the 
Supreme Court decides Halperin v. Kissinger, it may reach the question whether federal officers are subject 
retroactively to suits for personal damages. See 48 U.S.L.W. 3467 (U.S. Jan. 22, 1980) (list of issues stated 
when petition for certiorari filed in Halperin v. Kissinger). Regardless of the applicability of title III 
remedies, compensatory damages are available under the constitution. Halperin v. Kissinger, 606 F.2d at 
1207.

When national security is involved, the Foreign Intelligence Surveillance 
Act of 1978513 regulates electronic surveillance. Under this statute, the 
Attorney General may authorize electronic surveillance for up to one year 
without a court order, provided that the surveillance is directed at foreign 
powers and that no substantial likelihood exists that the communications of 
United States’ citizens will be intercepted.514 The Act, however, requires the 
Attorney General to propose minimization procedures reasonably designed in 
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light of the circumstances to protect privacy and to advance national security 
interests.515

515. See 50 U.S.C. § 1802(a)(1)(C) (Supp. Ill 1979) (Attorney General may authorize electronic 
surveillance without court order if minimization complies with § 1801(h); id. § 1801(h)("minimization 
procedures” defined).

516. 18 U.S.C. § 2510(2) (1976) (definition of oral communications protected under title III is oral 
communication uttered by person exhibiting expectation that communication is not subject to interception 
under circumstances justifying such expectation). Compare United States v. White, 401 U.S. 745, 750-52 
(1971) (no expectation of privacy in conversation between defendant and government agent; transmission 
and recording of conversation permissible) with Katz v. United States, 389 U.S. 347, 351-53 (1967) 
(reasonable expectation of privacy in call from closed telephone booth; warrantless electronic surveillance 
invalid).

517. 598 F.2d 839 (4th Cir.), cert, denied, 444 U.S. 871 (1979).
518. Id. at 849.
519. Id. at 847-48. The relevant title III provision prohibits the use of unauthorized surveillance on the 

premises of any business that affects interstate commerce. 18 U.S.C. § 251 l(l)(b)(iv)(A) (1976).
520. United States v. Duncan, 598 F.2d at 849.
521. Id. ; cf. United States v. McIntyre, 582 F.2d 1221, 1223-24 (9th Cir. 1978) (assistant chief of police 

had justifiable expectation of privacy in his office even when door was habitually left open).
522. 18 U.S.C. § 2511(l)(b) (1976).
523. See United States v. Dubrofsky, 581 F.2d 208, 211-12 (9th Cir. 1978) (court must determine 

whether fourth amendment violated when device installed and whether surveillance itself violated 
reasonable expectation of privacy); United States v. Miroyan, 577 F.2d 489, 492-93 (9th Cir. 1978) (same), 
cert, denied, 439 U.S. 896 (1979).

524. See United States v. Chavez, 603 F.2d 143, 145-46 (10th Cir. 1979) (evidence gained from beeper 
attached to airplane admissible because surveillance conducted pursuant to warrant that satisfied fourth 
amendment requirements).

Warrantless surveillance is also permitted when the parties to the inter
cepted conversations spoke with no legitimate expectation of privacy.516 517 This 
term the Fourth Circuit in United States v. Duncan511 addressed the issue 
whether a reasonable expectation of privacy arises when individuals converse 
in an office provided for their use.518 In Duncan a bank president faced 
conviction under title III for recording conversations in a bank office that he 
had provided for Internal Revenue Service agents who were performing a 
personal and bank audit.519 The court found that the agents had an 
expectation of privacy because their investigation was confidential in na
ture.520 This expectation was justifiable because their control of the keys to the 
office and file cabinet assured them that their privacy was to be respected, 
because they used langauge they would not have wanted overheard, and 
because they did not permit anyone to listen outside their frequently open 
door.521

Title III regulates only the interception of oral and wire communica
tions.522 The use of electronic devices that trace locations (transmitters and 
beepers) is regulated only by the fourth amendment.523 Courts have permitted 
the installation and use of such devices when authorized by a court order,524 
when the agents have lawful access to the object to which the device is 



1980] Project: Criminal Procedure 283

attached and its user has no reasonable expectation of privacy,525 or when 
probable cause and exigent circumstances exist.526

Title III does not apply to the use of devices that trace the origin of calls 
made to a particular number (tracers)527 or that record numbers dialed from a 
particular number (pen registers).528 Furthermore, the use of pen registers is 
not restricted even by fourth amendment considerations.529 The Supreme 
Court has stated that telephone users have no reasonable expectation of 
privacy in the numbers they dial because they realize that the telephone 
company has facilities for making records of these numbers.530 This rationale, 
however, may be inapplicable to the use of devices tracing incoming calls 
because the telephone company does not make records of such calls for any 
routine purpose commonly known to the telephone users. Courts have yet to 
address this issue.531

A limitation on the use of tracers may arise from the procedural safeguards 
of the fifth amendment. The Third Circuit held this term that due process is 
implicated in the use of tracers because the burden imposed on the telephone 
company in executing a trace may rise to the level of a deprivation of the 
telephone company’s property rights.532 The court concluded that a hearing is

525. See United States v. Bruneau, 594 F.2d 1190, 1194-97 (8th Cir. 1979) (owner’s permission to 
attach beeper to aircraft before sale to defendant obviated fourth amendment objections to installation of 
beeper; need to monitor congested airways renders expectation of privacy unreasonable); United States v. 
Conroy, 589 F.2d 1258, 1263-64 (5th Cir.) (no trespass when informant placed beeper on boat because 
informant had right to be on board; no reasonable expectation of privacy because informant wore beeper 
himself), cert, denied, 444 U.S. 831 (1979).

526. See United States v. Shovea, 580 F.2d 1382, 1384 (10th Cir. 1978) (warrantless attachment of 
transmitter to exterior of defendants’ car permissible; probable cause existed because agents knew 
defendants had purchased chemical used in making drugs and were acting suspiciously; exigent 
circumstances existed because defendants moving constantly and no magistrate available to issue order), 
cert, denied, 440 U.S. 908 (1979).

527. See United States v. Seidlitz, 589 F.2d 152, 156-57 (4th Cir. 1978) (title III inapplicable because 
legislative history and Supreme Court interpretation of title III support conclusion that tracer does not 
acquire content of communication), cert, denied, 441 U.S. 922 (1979).

528. E.g., United States v. New York Tel. Co., 434 U.S. 159, 160-67 (1977) (pen register not governed 
by title III because does not aurally acquire contents of communication); United States v. Giordano, 416 
U.S. 505, 553-54 (1974) (Powell, J., concurring in part and dissenting in part) (same); United States v. Kail, 
612 F.2d 443, 448 (9th Cir.) (same), cert, denied, 100 S. Ct. 2920 (1980); see 18 U.S.C. S 2510(4) (1976) 
(title III governs “aural acquisition of the contents of any wire or oral communication”). The fourth 
amendment does not limit the use of these devices by private parties. See United States v. Seidlitz, 589 F.2d 
152, 158 (4th Cir. 1978) (fourth amendment applicable only when challenged evidence obtained by search 
conducted by government officers or agents), cert, denied, 441 U.S. 922 (1979). In Smith v. Maryland, 442 
U.S. 735 (1979), the Supreme Court noted without comment the state’s concession that the telephone 
company acted as an agent of the police when it installed a pen register. Id. at 735 n.4.

529. Smith v. Maryland, 442 U.S. 735, 742-45 (1979) (installation and use of pen register not “search” 
within meaning of fourth amendment because defendant had no actual expectation of privacy and such 
expectation would not be objectively reasonable).

530. Id. at 742-44.
531. See In re Application for an Order Authorizing the Installation of a Pen Register or Touch Tone 

Decoder and a Terminating Trap, 610 F.2d 1149, 1154 n.3 (3rd Cir. 1979) (without deciding whether 
fourth amendment applicable, court noted that district court has power to issue order to require telephone 
company to install tracer).

532. Id. at 1157. The use of a pen register requires only the identification of the pair of wires serving a 
particular phone, whereas the execution of a trace may involve either a lengthy computerized or manual 
search, depending upon the type of equipment used and whether the receiving and calling numbers are 
served by the same central office. Id. at 1152-53. The Third Circuit held that a hearing is required 
regardless of the extent of the burden in any particular situation. Id.
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required to determine whether the burden is unreasonable before law 
enforcement officers can force the telephone company to assist them in 
tracing calls.533 Thus, regardless whether the fourth amendment limits the use 
of tracers, the Third Circuit’s new procedural hurdle may impede or 
discourage the use of these devices.

533. Id.
534. F. Frankfurter, The Case of Sacco and Vanzetti 30 (1st ed. 1927), quoted in United States 

v. Wade, 338 U.S. 218, 228 (1967).
535. Jackson v. Fogg, 589 F.2d 108, 112 (2d Cir. 1978).
536. See Summit v. Bordenkircher, 608 F.2d 247, 249 (6th Cir. 1979) (danger of misidentification, 

inherent in every criminal trial, significantly increased when identification tainted by unnecessary and 
unduly suggestive identification procedures), cert, granted, 445 U.S. 926 (1980). Despite the potential for 
misidentification the Sixth Circuit this term reiterated its rule that the trial judge need not instruct the jury 
about the unreliability of identification testimony unless that testimony is uncorroborated. United States v. 
Boyd, 620 F.2d 129, 131-32 (6th Cir. 1980); see Project: 1978-79 Term, supra note 1, at 346 n.537.

537. Summit v. Bordenkircher, 608 F.2d at 249; see United States v. Wade, 388 U.S. 218, 229 (1967) 
(risks of suggestiveness attendant to lineups increase danger of misidentification).

538. 388 U.S. 218 (1967).
539. 388 U.S. 263 (1967).
540. Id. at 272; United States v. Wade, 388 U.S. at 237.
541. 388 U.S. 293 (1967).
542. Id. at 302.
543. United States v. Wade, 388 U.S. at 236-37.
544. Id. at 232.
545. Id. at 233-34; see Gilbert v. California, 388 U.S. 263, 270 & n.2 (1967) (identifications made during 

lineup and at trial excluded because 100 witnesses viewed lineup and made identifications in each other’s 
presence).

546. United States v. Wade, 388 U.S. 218, 237 (1967).
547. Id. at 236.
548. Id. at 231-32.

IDENTIFICATIONS

Identification testimony is “proverbially untrustworthy;”534 of all kinds of 
evidence it is the least reliable.535 The danger of misidentification, which is 
present in every criminal trial,536 is increased significantly when police use 
unduly suggestive procedures to obtain witness identifications prior to trial.537 538 
To deter suggestive identification procedures, the Supreme Court has estab
lished two distinct constitutional safeguards. First, in United States v. Wade5ii 
and Gilbert v. California539 the Court held that a defendant is entitled to 
counsel at any postindictment corporeal identification because it is a critical 
stage in a criminal prosecution.540 Second, in Stovall v. Denno541 the Court 
held that, in any stage of the prosecution, the use of “unnecessarily 
suggestive” identification procedures that are “conducive to irreparable 
mistaken identification” violates due process.542

Right to Counsel. The Supreme Court in Wade emphasized that the
pretrial lineup bears “grave potential for prejudice”543 because police may 
intentionally conduct a lineup improperly544 and because police or others may 
make suggestive comments in a witness’ presence.545 The Wade Court 
therefore provided defendants with a right to counsel at postindictment 
lineups,546 explaining that the presence of defense counsel would deter 
suggestive police practices547 and facilitate the reconstruction at trial of any 
impropriety.548
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The Supreme Court has refused to apply a sixth amendment right to 
counsel either to identification procedures at which the defendant is not 
present549 or to confrontations held before the formal initiation of judicial 
proceedings.550 A defendant thus must rely on principles of due process for 
protection against unfair preindictment identification procedures.551 Further
more, the Supreme Court has held that the due process standard also controls 
admissibility of identifications made in postindictment proceedings that are 
not critical stages of the prosecution.552 Accordingly, the courts have declined 
to entitle defense counsel to attend post-lineup interviews between police and 
witnesses, even when the police ask the witnesses not to make any identifica
tion until the interview.553 The right to counsel also does not attach either 
during the display of a photo spread to a witness554 or during pretrial 
identification of the defendant’s recorded voice.555

Unless the defendant makes a voluntary and intelligent waiver of his right 
to counsel,556 postindictment corporeal identifications made in the absence of 
counsel are inadmissible per se.557 Moreover, to avoid the exclusion of any 
subsequent identification, the prosecution must establish by “clear and 
convincing evidence” that the source of such identification was independent 
of the improper procedure.558 Nevertheless, failure to exclude evidence of 
uncounseled identification and tainted in-court identification may be harm
less error.559

549. See United States v. Ash, 413 U.S. 300, 316-17 (1973) (when defendant not present at photo 
spread, counsel not required because no risk that police will overpower defendant).

550. Moore v. Illinois, 434 U.S. 220, 228 (1977); Kirby v. Illinois, 406 U.S. 682, 688 (1972) (plurality 
opinion) (adversary criminal proceedings may commence by way of formal charge, preliminary hearing, 
indictment, information, or arraignment).

551. Kirby v. Illinois, 406 U.S. at 689; Coleman v. Alabama, 399 U.S. 1, 3-4 (1970) (preindictment 
lineup does not require presence of counsel; admissibility of evidence governed by principles of due 
process).

552. See United States v. Ash, 413 U.S. 300, 320 (1973) (no right to counsel during photo spread 
because due process protects against abuse); Kirby v. Illinois, 406 U.S. 682, 690-91 (1972) (no right to 
counsel in preindictment showup because due process protects against prejudicial procedures).

553. See, e.g., United States v. Bierey, 588 F.2d 620, 624 (8th Cir. 1978) (absence of defense counsel at 
postlineup interview does not violate sixth amendment since ability to conduct effective cross-examination 
at trial not impaired), cert, denied, 440 U.S. 927 (1979); United States v. Rich, 580 F.2d 929, 933 (9th Cir.) 
(absence of defense counsel at post-lineup interview comports with due process), cert, denied, 439 U.S. 935 
(1978); United States v. Wilcox, 507 F.2d 364, 369 (4th Cir. 1974) (absence of defense counsel at post
lineup interview does not violate sixth amendment since lack of confrontation between defendant and 
government eliminates potential for substantial prejudice), cert, denied, 420 U.S. 979 (1975).

554. United States v. Ash, 413 U.S. 300, 321 (1973).
555. See United States v. Kim, 577 F.2d 473, 481 (9th Cir. 1978) (no right to counsel at pretrial voice 

identification); United States v. Dupree, 553 F.2d 1189, 1192 (8th Cir.) (no right to counsel at prearrest 
voice identification), cert, denied, 434 U.S. 986 (1977); United States v. James, 494 F.2d 1007, 1024-25 
(D.C. Cir.) (no right to counsel at postindictment voice indentification), cert, denied, 419 U.S. 1020 (1974). 
In justifying their decision not to require counsel’s presence at voice identifications, the courts have 
analogized such identifications to photo spreads. United States v. Kim, 577 F.2d at 481; United States v. 
James, 494 F.2d at 1025.

556. United States v. Wade, 388 U.S. 218, 237 (1967); see United States v. Thomas, 543 F.2d 1226, 1228 
(8th Cir. 1976) (per curiam) (defendant, in state custody, voluntarily and intelligently waived right to 
counsel for both federal and state charges by signing written waiver form stating that he would be viewed 
by “witnesses to crimes in which he is a suspect”), cert, denied, 429 U.S. 1051 (1977).

557. Moore v. Illinois, 434 U.S. 220, 231 (1977); Gilbert v. California, 388 U.S. 263, 273-74 (1967).
558. United States v. Wade, 388 U.S. 218, 240-42(1967).
559. See, e.g., Moore v. Illinois, 434 U.S. 220, 232 (1977) (remanded for determination whether
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Due Process. In Stovall v. Denno* 560 the Supreme Court established a

introduction of uncounseled showup identification harmless error), on remand, 577 F.2d 411,412 (7th Cir.
1978) (error found harmless); Gilbert v. California, 388 U.S. 263, 274 (1967) (defendant entitled to new 
trial after introduction of uncounseled lineup identification unless state court finds harmless error); United 
States v. Wade, 388 U.S. 218, 242 (1967) (conviction vacated pending determination whether admission of 
tainted in-court identification harmless error); Hayes v. Cowan, 535 F.2d 351, 352 (6th Cir. 1976) (in-court 
identification valid although lineup tainted by absence of counsel).

560. 388 U.S. 293 (1967).
561. Id. at 302.
562. 432 U.S. 98, 113 (1977). The Manson Court rejected such a rule despite the implication in Neil v. 

Biggers, 409 U.S. 188 (1972), that the Court might apply a strict exclusionary rule based on unnecessary 
suggestiveness alone to post-Stovall cases. See id. at 199 (purpose of strict exclusionary rule to deter police 
from using less reliable procedure when more reliable one may be available).

563. Manson v. Brathwaite, 432 U.S. at 114. The Court stressed that “reliability is the linchpin in 
determining the admissibility of identification testimony.” Id.

564. Id.
565. 409 U.S. 188 (1972).
566. Id. at 199-200.
567. See, e.g.. United States v. Williams, 605 F.2d 495, 498 (9th Cir.) (although witness’ opportunity to 

view defendant during preliminary hearing suggestive, subsequent in-court identification reliable and 
therefore admissible), cert, denied, 444 U.S. 932 (1979); Hudson v. Blackbum, 601 F.2d 785, 788 (5th Cir.
1979) (although photo array consisting solely of pictures of two defendants suggestive, in-court 
identification reliable and therefore admissible); United States v. Williams, 596 F.2d 44, 48-49 (2d Cir.) 
(although witness’ opportunity to view defendant during trial suggestive, in-court identification reliable 
and therefore admissible), cert, denied, 442 U.S. 946 (1979).

568. See Fillippini v. Ristaine, 585 F.2d 1163, 1168 (1st Cir. 1978) (no need to inquire whether in-court 
identification reliable because photo displays not suggestive); Williams v. McKenzie, 576 F.2d 566, 571 
(4th Cir. 1978) (per curiam) (no need to determine whether circumstances give rise to misidentification 
during photo array because procedure not unduly suggestive).

due process right to exclude identifications resulting from procedures so 
unnecessarily suggestive as to be conducive to irreparable mistaken identifica
tion.561 The Court, however, rejected a per se exclusionary rule for unneces
sarily suggestive identification procedures in Manson v. Brathwaite.562 In
stead, the Manson Court imposed a test based upon the reliability of the 
identification procedure in the context of the “totality of the circum
stances,”563 thus indicating that the admissibility of an identification should 
be determined by weighing the identification procedure’s suggestiveness 
against its reliability.564 Reliability, said the Manson Court, in turn is to be 
judged according to the five factors enumerated in Neil v. Biggers:565 (1) the 
identifying witness’ opportunity to view the suspect at the time of the crime; 
(2) the witness’ degree of attention; (3) the accuracy of any earlier description 
of the suspect; (4) the level of certainty demonstrated at the confrontation; 
and (5) the lapse of time between the crime and the confrontation.566

The balancing test established in Manson v. Brathwaite for determining the 
admissibility of identification evidence has not met with uniform interpreta
tion among the circuits. There is general agreement that a finding of 
suggestiveness by itself is insufficient to preclude admission of an otherwise 
reliable identification.567 The circuits have assumed divergent positions, 
however, concerning whether a defendant must show unnecessary suggestivi- 
ty in addition to unreliability in order to suppress identification evidence. Two 
circuits do require that defendants establish both unnecessary suggestivity 
and unreliability; in the absence of a showing of unnecessary suggestivity, 
they admit the identification without evaluating its reliability.568 A majority 
of the circuits, however, focus directly on whether the challenged identifica- 
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lion procedures produce a substantial risk of irreparable misidentification. 
These circuits first inquire as to the suggestiveness of the procedures and then 
evaluate the overall reliability of the identification even if the procedures are 
found not to be unnecessarily suggestive.569 570

569. E.g., Frank v. Blackbum, 605 F.2d 910, 912 (5th Cir. 1979); United States v. Herring, 582 F.2d 
535, 543 (10th Cir. 1978); United States v. Alden, 576 F.2d 772, 777-78 (8th Cir.), cert, denied. 439 U.S. 
855 (1978); United States v. Medina, 552 F.2d 181, 189 (7th Cir. 1977); United States v. Freie, 545 F.2d 
1217, 1224 (9th Cir. 1976) (per curiam), cert, denied, 430 U.S. 966 (1977).

570. 623 F.2d 746 (1980).
571. Id. at 754.
572. Id. The defendant observed that the police had conducted three previous photo spreads through 

“the more casual practice” of bringing the photographs to the witness’ place of business during reasonable 
hours. Id.

573. Id.
574. Id. at 755.
575. 619 F.2d 301 (3d Cir. 1980).
576. Id. at 305.
577. Id. at 303. Three witnesses identified the defendant during a photo array and, along with a fourth 

witness, subsequently viewed the defendant in a lineup. Id. Two of the witnesses failed to identify the 
defendant; the other two made only a tentative identification and, at a later suppression hearing, refused to 
testify with certainty that the man they identified at the lineup was the criminal. Id.

578. Id. at 303-04.
579. Id. at 305.
580. Id. at 304-05. Moreover, the appellate court reversed the holding that the pretrial procedures were 

unnecessarily suggestive on the grounds that the tentativeness of the identifications affected only their 
weight, not their admissibility. Id. at 304.

The Second Circuit this term in United States v. Leonardi510 provided a 
compelling example of the majority view of the Manson balancing test for 
determining the admissibility of identification evidence. The defendant, 
seeking to suppress an in-court identification on the ground that it was tainted 
by a suggestive photo display,571 argued that the police had created an “aura 
of expectancy” for a positive identification by abruptly calling the witness to 
the police station late one evening to view the photo spread.572 The court, 
however, found that the procedure was not suggestive because the witness still 
faced the “substantial challenge” of identifying the defendant from among the 
five or six photographs.573 The court further found that even assuming the 
photo array to be suggestive, the in-court identification was reliable under the 
Biggers standards.574

The Third Circuit this term in United States v. Flenory5'15 rejected a lower 
court’s holding that tentativeness of pretrial identification can render a 
subsequent identification inadmissible even if supported by an independent 
source.576 In Flenory the district court suppressed in advance of trial both 
pretrial and in-court identifications of the defendant because the witnesses 
had made only tentative identifications during the pretrial procedures.577 The 
district court explained that even though the witnesses had an independent 
source for the in-court identifications, the tentativeness of the pretrial 
identifications rendered the procedures unnecessarily suggestive and positive 
in-court identifications improbable.578 The Third Circuit reversed, finding 
that even if the procedures were suggestive the in-court identifications would 
be admissible because they were supported by an independent source.579 The 
court explained that the tentativeness of the pretrial identifications did not 
eliminate the independent source, but merely affected the weight to be 
accorded the in-court identifications.580



288 The Georgetown Law Journal [Vol. 69:211

This term the Supreme Court in United States v. Crews™' extended the 
independent-source doctrine to permit in-court identifications when pretrial 
identifications are invalid as fruits of a fourth amendment violation.581 582 In 
Crews the defendant had been unlawfully arrested and subsequently identified 
by the victim of his crime at a photographic procedure and a lineup.583 The 
district court suppressed the pretrial identifications as fruits of the illegal 
arrest,584 and the appellate court suppressed the in-court identification 
because it stemmed from the illegal arrest and the pretrial identification 
procedures.585 The Supreme Court, however, unanimously held the in-court 
identification admissible because it was supported by an independent 
source.586 The Court explained that the victim formed a “mnemonic represen
tation” of the defendant during the crime and that this picture provided an 
“independent recollection” untainted by the unlawful arrest and subsequent 
pretrial opportunities to view the defendant.587 Three Justices sought to 
reserve the question whether the illegality of the defendant’s custody could, 
under some circumstances, invalidate an in-court identification by emphasiz
ing that police knew Crews’ identity and suspected him of the crime prior to 
the illegal arrest.588 A majority of the Court, however, wrote separately 
stating that an otherwise valid, untainted identification could never be 
rendered inadmissible merely by the unlawfulness of the defendant’s cus
tody.589

581. 445 U.S. 463 (1980).
582. Id. at 472-73.
583. Id. at 466-67.
584. Id. at 468.
585. Id. at 468-69.
586. Id. at 472-73.
587. Id. The Court also rejected the arguments that the in-court identification should be suppressed 

because the witness’ and the defendant’s presence in the courtroom were products of the illegal arrest. The 
Court explained that because the witness reported the crime immediately, the police knew of her identity 
before the official misconduct occurred. Id. With respect to the defendant, the Court stated that he was 
“not himself a suppressible ‘fruit.’” Id. at 474.

588. Id. at 475 (Brennan, J., with Stewart & Stevens, JJ.).
589. Id. at 477 (Powell, J., with Blackmun, J., concurring in part); id. at 1253-54 (White, J., with 

Burger, C.J. & Rehnquist, J., concurring in result).
590. See, e.g., United States v. Ostertag, 619 F.2d 767, 771 (8th Cir. 1980) (no constitutional right to 

lineup; victim identified defendant in photo spread as well as in court and no prejudice shown from absence 
of lineup identification); United States v. Robertson, 606 F.2d 853, 857-58 (9th Cir. 1979) (no 
constitutional right to lineup; judge did not abuse discretion in failing to require lineup after witness 
identified defendant in photo array because defendant altered appearance after array and other witnesses 
made independent identifications); United States v. Campbell, 581 F.2d 22, 28 (2d Cir. 1978) (no 
constitutional right to lineup; matter within discretion of trial judge). But see Webb v. Havener, 549 F.2d 
1081, 1086-87 (6th Cir.) (identification evidence excluded because based on hurried, suggestive showup and 
no explanation for failure to hold lineup), cert, denied, 434 U.S. 873 (1977).

591. Pratt v. Parratt, 615 F.2d 486, 488 (8th Cir. 1980) (evidence of identification made solely at 
showup does not violate due process; reliability of identification is dispositive).

592. See Frank v. Blackbum, 605 F.2d 910, 912 (5th Cir. 1979) (showup at scene of robbery conducted 

The circuit courts have not developed bright-line tests defining suggestive
ness or improper police procedures. Nonetheless, certain guidelines have 
emerged. Several courts have found that a defendant has no constitutional 
right to a lineup as opposed to alternative identification procedures posing an 
inherently greater risk of prejudice.590 Despite their suggestivity showups are 
valid,591 even if they occur shortly after the commission of a crime when the 
danger of coercion and suggestivity is substantial.592 Moreover, differences in 
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the physical appearance of participants in a lineup593 or photo display59* do 
not necessarily create undue suggestiveness. Police comments to a witness 
during an identification procedure likewise do not necessarily invalidate the 
identification,595 although numerous courts have refused to admit identifica
tions when police comments were extremely suggestive.596 Photo arrays 
containing the suspect’s picture may be displayed to a witness repeatedly597 
and need not contain any minimum number of photographs.598 Nonetheless, 
if police manipulate the identification procedure by repeatedly showing and 
changing the photographs the procedure may be deemed invalid.599 Neither 

approximately 30 minutes after offense permissible because of public interest in rapid solution of crimes).
593. See United States v. Bierey, 588 F.2d 620, 625 (8th Cir. 1978) (defendant’s appearance in lineup 

varied from appearance of other participants because of height, weight, and facial hair; identification valid 
because height and weight “would be unaccentuated by the use of a stage” and time between crime and 
lineup sufficient to allow facial hair to grow), cert, denied, 440 U.S. 927 (1979). But cf. Swicegood v. 
Alabama, 577 F.2d 1322, 1327 (5th Cir. 1978) (lineup unduly suggestive when defendant substantially 
older than other participants; on facts of case, age is independent element carrying greater possibility for 
suggestiveness than other physical attributes).

594. See United States v. Robertson, 606 F.2d 853, 857 (9th Cir. 1979) (hairstyle of defendant longer 
than other participants in photo display; identification valid because hairstyle not factor in witnesses’ 
identification); United States v. Smith, 602 F.2d 834, 837 (5th Cir.) (defendant only participant in photo 
spread to wear bib overalls as worn by robber; identification valid because witnesses closely observed 
robber and gave detailed description only hours after crime), cert, denied, 444 U.S. 902 (1979).

595. See, e.g., United States v. Danzey, 594 F.2d 905, 915-16 (2d Cir.) (after telling witness that 
suspects apprehended, police asked witness to identify same people she selected in earlier photo display; 
second photo identification reliable because witness would have identified same people in any event and 
because prosecutor has duty to make certain before trial that witness’ testimony will stand up), cert, denied, 
441 U.S. 951 (1979); Washington v. Cupp, 586 F.2d 134, 137 (9th Cir. 1978) (police told victim of 
attempted rape she passed over suspect’s photograph; identifications at subsequent photo array, six-man 
lineup, and in court reliable given extent of observation, as well as accuracy and certainty of description), 
cert, denied, 441 U.S. 909 (1979); Landry v. Alabama, 579 F.2d 353, 354-55 (5th Cir. 1978) (police told 
witness which five of eight participants in lineup were codefendants; identifications at lineup and in court 
reliable given extent of observation and brief lapse of time between crime and confrontation).

596. See, e.g., Swicegood v. Alabama, 577 F.2d 1322, 1329 (5th Cir. 1978) (police told witnesses who 
had made different identifications at first lineup that they chose “right man” at second lineup; in-court 
identification inadmissible because tainted by police comment); Jones v. Wisconsin, 562 F.2d 440, 443-44 
(7th Cir. 1977) (police made statements in presence of witness who did not identify defendant at several 
identification procedures that defendant failed lie detector test; in-court identification inadmissible because 
tainted by police comment); Webb v. Havener, 549 F.2d 1081, 1086 (6th Cir.) (police told witnesses to wait 
at station while they brought in suspect; identifications at showup and in court inadmissible because tainted 
by police comment), cert, denied, 434 U.S. 873 (1977).

597. See United States v. Sheehan, 583 F.2d 30, 32-33 (1st Cir. 1978) (police displayed photo spread 
three times, but defendant’s photograph not included in first array and six months lapsed between second 
and third arrays; identification at third array reliable).

598. In Simmons v. United States, 390 U.S. 377 (1968), the Supreme Court approved a photo display 
with six photographs, but suggested the use of more. Id. at 385-86 & 386 n.6 (1968). No such requirement, 
however, has emerged. See United States v. Ash, 413 U.S. 300, 302 (1973) (five photographs used); 
Williams v. McKenzie, 576 F.2d 566, 572 (4th Cir. 1978) (per curiam) (four photographs used).

The use of only one or two photographs in a photo spread is likely to be impermissibly suggestive, but 
identifications made from the photo spread and any subsequent identifications may be admissible because 
of their reliability. See, e.g., Manson v. Brathwaite, 432 U.S. 98, 116 (1977) (identification from single 
photograph viewed with suspicion but reliable under Biggers standards); United States v. Anderson, 618 
F.2d 487, 492 (8th Cir. 1980) (same); Hudson v. Blackburn, 601 F.2d 785, 788 (5th Cir. 1979) (two- 
photograph display).

599. See Mata v. Sumner, 611 F.2d 754, 758 (9th Cir. 1980) (display of photo arrays to witness on three 
occasions held suggestive because defendants’ pictures included in all showings and, during later rounds, 
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photographs that suggest prior criminal conduct by the defendant600 nor a 
multi-picture photo spread and subsequent lineup when the defendant is the 
only person featured in both procedures601 are impermissibly suggestive. 
Repeated identification procedures, however, may be impermissibly sugges
tive.602

mistaken selections removed, number of photographs reduced, and new photographs of codefendants 
introduced; identification unreliable); United States v. Milhollan, 599 F.2d 518, 523-24 (3d Cir.) (display of 
eight-photograph spread suggestive because preceded two weeks earlier by showing of defendant’s 
photograph, witness knew that defendant in custody, and witness admitted initial showing influenced 
choice; identification unreliable but its admission harmless error), cert, denied, 444 U.S. 909 (1979).

The Second Circuit this term in United States v. Sanchez, 603 F.2d 381 (2d Cir. 1979), insisted that, as a 
practical matter, the Government preserve photo displays for judicial review. Id. at 385. The court found 
that the Government’s failure to preserve the photo display raised a presumption of suggestiveness that was 
overcome by the identification’s reliability. Id. at 386. The court warned that continued failure by the 
Government to preserve photo arrays may lead to a per se exclusionary rule for the resulting 
identifications. Id.

600. See United States v. Axtam, 589 F.2d 196, 198 & n.3, 199 & n.7 (5th Cir. 1979) (use of “mug shot” 
in photo spread not invalid because no duty on prosecutor “to sanitize every aspect” of investigation; 
deliberate use of such photograph when “bland” alternative available, however, might trigger court’s 
supervisory power).

601. See United States v. Milhollan, 599 F.2d 518, 522-24 (3d Cir.) (defendant only person featured in 
photo spread and lineup; identifications during lineup and in court reliable because five months between 
procedures and identifications based on recollection of crime), cert, denied, 444 U.S. 909 (1979); United 
States v. Rich, 580 F.2d 929, 935 (9th Cir.) (defendant only person featured in photo display and lineup; 
identification during lineup reliable because five weeks between procedures), cert, denied, 439 U.S. 935 
(1978).

602. See Foster v. California, 394 U.S. 440, 442-43 (1969) (defendant only person featured in two 
lineups and intervening showup; identification unreliable).

In the area of voice identifications, the D.C. Circuit this term in United States v. Slade held that the 
Government did not violate due process by identifying the voices on transcribed tape recordings of criminal 
transactions as those of the defendants. United States v. Slade, No. 78-1409, slip op. at 19 (D.C. Cir. March 
4, 1980). In Slade the Government played tape recordings at trial of narcotics transactions involving the 
defendants and government informants. Id. Because the tapes were partially inaudible, the prosecution 
supplied the jurors with transcripts that identified the voices. Id. In approving the procedure the appellate 
court rejected the defendants’ claim that such identifications were unduly suggestive. Id. The court 
reasoned that the identifications were reliable because they were made by the informants and corroborated 
by other government agents as well as videotaped evidence. Id.

603. 614 F.2d 219 (9th Cir. 1980).
604. Id. at 223-35. But see United States v. Massaro, 544 F.2d 547, 550-51 (1st Cir.) (in-court 

identification approved when pretrial encounter accidental), cert, denied, 429 U.S. 1052 (1976).
605. 614 F.2d at 221-22.
606. Id. at 224.
607. Id. at 223-25.
608. Id. at 222.

The Ninth Circuit this term in Green v. Loggins603 held that an accidental 
pretrial encounter between the defendant and a witness invalidated the 
subsequent in-court identification.604 In Green the defendant and the prosecu
tion’s principal witness accidentally spent an hour together in a holding cell 
three months after the defendant’s arrest but before trial.605 The state court 
admitted the in-court identification, reasoning that because the encounter was 
accidental it could not have been unduly suggestive.606 In the subsequent 
habeas corpus proceedings the Ninth Circuit held that the in-court identifica
tion violated due process.607 After observing that the primary purpose for 
judicial review of identification procedures is to ensure their reliability, not to 
deter culpable police conduct,608 the court concluded that the accidental 
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nature of the pretrial encounter did not dispose of the suggestiveness claim.609 
The court further found that the pretrial encounter was impermissibly 
suggestive610 and that under the Biggers standard, the in-court identification 
was unreliable.611 The court therefore affirmed the district court’s issuance of 
a writ of habeas corpus.612

Evidentiary Hearings. The Federal Rules of Criminal Procedure re
quire that a defendant move to suppress identification evidence before trial,613 
a procedure that allows the trial court to decide the evidentiary issues before 
empaneling the jury and thereby promotes an orderly trial.614 In certain 
circumstances, however, the trial court may entertain the motion in an 
evidentiary hearing at trial.615 Courts generally conduct such evidentiary 
hearings outside the jury’s presence,616 but the Sixth Circuit last term in 
Summit v. Bordenkircher6^ he'd that such a procedure is not constitutionally 
required.618 In that case, a Kentucky state court conducted a suppression 
hearing in the presence of the jury.619 Although observing that such a 
procedure clearly was not preferable,620 the Sixth Circuit held that the 
defendants’ due process rights had not been violated because the procedure 
constituted “an adequate hearing and an independent determination of the 
reliability of the identification evidence.”621

609. Id. at 224.
610. Id. at 223.
611. Id. at 224-25.
612. Id. at 225.
613. Fed. R. Crim. P. 12(b)(3).
614. Solomon v. United States, 408 F.2d 1306, 1309 (D.C. Cir. 1969) (dictum); see United States v. 

Williams, 592 F. 2d 1277, 1280-81 (5th Cir. 1979) (reversible error for court to deny defendant opportunity 
to present witnesses at pretrial suppression hearing challenging photo spread).

615. See United States v. Cranson, 453 F.2d 123, 126 (4th Cir. 1971) (court should entertain motion at 
trial if defendant demonstrates he reasonably was unaware that identification evidence would be offered or 
that identification tainted), cert, denied, 406 U.S. 909 (1972). See generally Solomon v. United States, 408 
F.2d 1306, 1309 (D.C. Cir. 1969) (dictum) (motion during trial not preferred but permissible because 
allows decision on admissibility before fatally prejudicial testimony presented to jury).

Furthermore, the defendant may raise the suppression claim for the first time on appeal if the admission 
of identification evidence was plain error. United States v. Mann, 557 F.2d 1211, 1216 (5th Cir. 1977); 
Solomon v. United States, 408 F.2d at 1309; cf. Manson v. Brathwaite, 432 U.S. 98, 102 (1977) (due 
process challenge to identification testimony reviewed in habeas corpus case although petitioner failed to 
object to testimony during state trial). See generally Fed. R. Crim. P. 52(b) (reviewing court may notice 
plain errors or defects affecting substantial rights). At least two courts have suggested that to avoid a new 
trial or remand under the plain error rule the trial judge should ask defense counsel on the record and out 
of the jury’s presence whether he objects to admission of the identification testimony. Haskins v. United 
States, 433 F.2d 836, 838 n.2 (10th Cir. 1970) (dictum); Solomon v. United States, 408 F.2d at 1309 
(dictum).

616. See, e.g., Summitt v. Bordenkircher, 608 F.2d 247, 250 (6th Cir. 1979) (dictum) (conducting 
hearing outside jury’s presence preferable to prevent jury’s exposure to inadmissible evidence), cert, 
granted, 445 U.S. 926 (1980); United States v. Cranson, 453 F.2d 123, 125-26 (4th Cir. 1971) (conducting 
hearing outside jury’s presence required when defendant raises timely and sufficient motion to suppress 
identification testimony); United States v. Sutherland, 428 F.2d 1 152, 1155 (5th Cir. 1970) (dictum) (trial 
judge should determine outside jury’s presence whether photo display impermissibly suggestive).

617. 608 F.2d 247 (6th Cir. 1979), cert, granted, 445 U.S. 926 (1980).
618. Id. at 251.
619. Id. at 250.
620. Id. The appellate court added that, since the trial, Kentucky state courts have endorsed 

conducting such hearings outside the jury’s presence. Id.
621. Id. at 251.
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The circuits have developed different standards for determining the 
sufficiency of a defendant’s motion for an evidentiary hearing. The Fifth and 
Ninth Circuits have developed a strict test, requiring that a defendant’s 
allegations be “sufficiently definite, specific, detailed, and nonconjectural” to 
establish “a substantial claim” to relief.622 The Fourth Circuit has applied a 
more liberal test, requiring only “a reasonable assertion of possible taint” in 
the identification procedures.623 In habeas corpus cases the Eighth Circuit has 
held that the defendant is entitled to a hearing in state court if he challenges 
the identification “in more than a conclusory fashion,”624 and the Third 
Circuit similarly permits such a hearing if the defendant states a “nonfrivo- 
lous” claim.625 With respect to federal habeas corpus proceedings, an 
evidentiary hearing is not required if the petition shows no factual basis for 
relief626 or if an adequate factual record is available from the state court.627

622. United States v. Smith, 546 F.2d 1275, 1280-81 (5th Cir. 1977) (no hearing on photo array 
required when district court after examining photographs found no issue of fact as to suggestiveness); 
United States v. Allison, 414 F.2d 407, 410-11 (9th Cir.) (no hearing on photo spread required when 
defense counsel failed to allege suggestiveness), cert, denied, 396 U.S. 960 (1969).

623. United States v. Stevenson, 554 F.2d 123, 125 (4th Cir. 1977) (per curiam) (no hearing required 
when no evidence that unknown number of viewings of photo displays suggestive and defense counsel’s 
cross-examination of witnesses failed to establish probable due process violation); United States v. Cranson, 
453 F.2d 123, 127 (4th Cir. 1971) (no hearing required when defendant made no pretrial motion to 
suppress photo spread and stated no grounds for objection to in-court identification).

624. Hill v. Wyrick, 570 F.2d 748, 751 (8th Cir. 1978) (no error for state court to deny hearing when 
defendant failed to allege facts indicating pretrial photo display impermissibly suggestive).

625. Fisher v. Driber, 546 F.2d 18, 22-23 (3d Cir. 1976) (error for state court to deny hearing when 
claim not frivolous because witness shown defendant’s photograph prior to making in-court identification).

626. Compare Hill v. Wyrick, 570 F.2d 748, 752 n.7 (8th Cir. 1978) (no abuse of district court’s 
discretion in denying evidentiary hearing when habeas petition failed to allege facts indicating pretrial 
photo array suggestive) with Doleman v. Muncy, 579 F.2d 1258, 1267 (4th Cir. 1978) (error for district 
court to deny habeas petition without affording defendant opportunity to present facts supporting 
suggestiveness of showup when petition presented adequate factual basis to necessitate further inquiry).

627. Compare Cronnon v. Alabama, 587 F.2d 246, 249 (5th Cir.) (no error for district court to resolve 
identification claim without evidentiary hearing when detailed state court record on photo spread available 
and suggestiveness issue exclusively concerned legal implications of undisputed facts), cert, denied, 440 
U.S. 974 (1979).

628. See, e.g., Manson v. Brathwaite, 432 U.S. 98, 117 (1977) (court of appeals’ grant of habeas relief on 
due process grounds reversed on merits); Stovall v. Denno, 388 U.S. 293, 302 (1967) (court of appeals’ 
denial of habeas relief on due process grounds affirmed on merits); Jackson v. Fogg, 589 F.2d 108, 111 (2d 
Cir. 1978) (district court’s grant of habeas relief on due process grounds affirmed on merits).

629. See Moore v. Illinois, 434 U.S. 220, 232 (5th Cir. 1978) (court of appeals’ denial of habeas relief 
reversed on sixth amendment grounds and remanded for determination of whether error harmless).

630. 428 U.S. 465 (1976).
631. Id. at 494.
632. 434 U.S. 257 (1978).

Federal habeas corpus review is available for challenges to identification 
evidence on either due process628 or sixth amendment right to counsel 
grounds.629 The availability of such review on fourth amendment grounds, 
however, is uncertain. In Stone v. Powe//630 the Supreme Court barred federal 
habeas corpus relief based on fourth amendment claims that physical 
evidence had been obtained in an unconstitutional search and seizure because 
the state court had provided the petitioner a full and fair opportunity to 
litigate his claim.631 632 In Browder v. Director, Illinois Department of Cor
rections^2 the Court reserved for “another day” the question whether Stone 
bars federal habeas corpus review of fourth amendment challenges to lineup 
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evidence.633 Last term, however, the Fifth Circuit in Swicegood v. Alabama634 635 
held that Stone applies equally to physical and lineup evidence.633 The 
appellate court refused to grant habeas corpus review of petitioner’s fourth 
amendment claim that identification testimony was the fruit of an illegal 
search and seizure. The court concluded that the state court had provided 
petitioner with an opportunity fully and fairly to litigate the claim.636

633. Id. at 258-59 n. 1. The Court dismissed as untimely the state’s appeal of a district court decision 
granting habeas relief. Id. at 271-72.

634. 577 F.2d 1322 (5th Cir. 1978).
635. Id. at 1325.
636. Id. at 1324.
637. The fifth amendment provides: “No person . . . shall be compelled in any criminal case to be a 

witness against himself.” U.S. Const, amend. V.
638. 384 U.S. 436 (1966). The Miranda warnings are prophylactic in nature, intended to protect 

suspects’ fifth amendment privilege against self-incrimination. Kennedy v. Fairman, 618 F.2d 1242, 1247 
(7th Cir. 1980).

Standards of voluntariness derived from the due process clauses of the fifth and fourteenth amendments 
govern confessions obtained prior to the Miranda decision. See Malloy v. Hogan, 378 U.S. 1, 6-8 (1964) 
(fifth amendment applies to states and prohibits introduction of evidence at trial of involuntary confession); 
Haynes v. Washington, 373 U.S. 503, 513-15 (1963) (admission of confession violates due process when 
suspect held incommunicado for 16 hours and told could not call wife until he signed confession); Brown v. 
Mississippi, 297 U.S. 278, 286 (1936) (admission of confession violates due process when obtained after 
defendants were whipped and told whippings would continue until they confessed).

639. The Supreme Court’s primary concern in Miranda was that the coercive atmosphere generated by 
police custody and interrogation would “subjugate the individual to the will of his examiner” so as to 
undermine the privilege against self-incrimination. Miranda v. Arizona, 384 U.S. 436, 457-58 (1966).

640. The right to counsel articulated by the Miranda Court does not arise from the sixth amendment. 
Id. at 469.

641. Id. at 479. Miranda mandated use of this or any “other procedures which are at least as effective in 
apprising accused persons of their right of silence and in assuring a continuous opportunity to exercise it . . 
. .” Id. at 467.

642. Id. at 473-76. Police must "scrupulously honor” the defendant’s right to silence. Michigan v. 
Mosley, 423 U.S. 96, 104-06 (1975) (right to silence honored when second interrogation at another location 
over two hours later concerned different crime and Miranda warnings were repeated).

643. Miranda v. Arizona, 384 U.S. at 474.
644. Miranda v. Arizona, 384 U.S. at 475-76; see notes 696-716 infra and accompanying text 

(discussing waiver of right to counsel).

CONFESSIONS

The fifth amendment limits the admissibility of suspect’s confessions.637 638 639 
The Supreme Court established the safeguards necessary to advance the 
policy of the fifth amendment in Miranda v. Arizona.63* To mitigate the 
coercive influences inherent in custodial interrogation,63’ Miranda requires 
that prior to such interrogation, law enforcement officials advise suspects that 
they have the right to remain silent, that their statements may be used against 
them at trial, that they have the right to an attorney,640 and that counsel will 
be appointed for them if they cannot afford one.641 If the suspect asserts the 
right to remain silent prior to or during interrogation, questioning must cease 
until the defendant knowingly, intelligently, and voluntarily waives the fifth 
amendment right.642 Similarly, assertion of the right to counsel requires that 
police refrain from interrogation until counsel is present643 or the suspect 
validly waives the right previously asserted.644
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Statements obtained by law enforcement authorities as the result of 
interrogation conducted in violation of Miranda are inadmissible in the 
prosecutor’s case in chief.645 Appellate courts scrutinize the admission of 
these statements to determine whether the introduction of such evidence 
constituted harmless error.646 The prosecution may introduce evidence of 
voluntary statements obtained in violation of Miranda, however, for the 
limited purpose of impeaching the defendant.647 The prosecutor may not 
admit involuntary statements for any purpose.648 On the other hand, sponta
neous statements by the defendant are admissible notwithstanding the failure 
to comply with the Miranda interrogation safeguards.649

Custodial Interrogation. The fifth amendment warnings outlined by
Miranda are required until a suspect is interrogated in a custodial setting.650 
The Miranda Court characterized custodial interrogation as “questioning 
initiated by law enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action in any significant 
way.”651 This term in Roberts v. United States652 the Supreme Court briefly 
discussed the nature of “custody” sufficient to trigger the Miranda safe
guards. Without extended analysis, the Court concluded that the defendant, 
who voluntarily went to the United States Attorney’s office and was told by 
narcotics investigators that he was free to go at any time, had not been 
subjected to custodial interrogation.653 This determination, characteristic of

645. Miranda v. Arizona, 384 U.S. at 479. The Government bears the burden of proving compliance 
with Miranda. Id. at 475.

646. See United States v. Steele, 610 F.2d 504, 506 (8th Cir. 1979) (admission of voluntary statement 
obtained in violation of Miranda harmless error because admission did not contradict defendant’s trial 
testimony); Brinlee v. Crisp, 608 F.2d 239, 251 (10th Cir. 1979) (admission of voluntary statement obtained 
in violation of Miranda harmless error because defendant made more damaging statement later while not 
in custody), cert, denied, 444 U.S. 1047 (1980); cf. Harryman v. Estelle, 597 F.2d 927, 929-30 (5th Cir. 
1979) (admission of voluntary statement obtained in violation of Miranda not harmless because it involved 
probative evidence of knowing and intentional possession of heroin).

647. Oregon v. Hass, 420 U.S. 714, 723-24 (1975); Harris v. New York, 401 U.S. 222, 225 (1971); see 
LaRoche v. Wainwright, 599 F.2d 722, 724-25 (5th Cir. 1979) (statement obtained in violation of Miranda 
admissible for impeachment if product of rational intellect and free will).

648. Payne v. Arkansas, 356 U.S. 560, 568 (1968); see Malloy v. Hogan, 378 U.S. 1, 6-7 (1964) 
(discussing coerced confession cases).

649. Miranda v. Arizona, 384 U.S. 436, 478 (1966); see United States v. Miller, 608 F.2d 1089, 1099 
(5th Cir. 1979) (spontaneously volunteered statement that rifle in car admissible notwithstanding lack of 
Miranda warnings). See also United States v. Hart, 619 F.2d 325, 326-27 (4th Cir. 1980) (per curiam) 
(suspect’s assertion of right to counsel does not preclude finding that subsequent statement was 
spontaneous).

650. Miranda v. Arizona, 384 U.S. at 477-78; see United States v. Carter, 613 F.2d 256, 260 (10th Cir. 
1979) (Miranda does not apply to tape-recorded conversations with coconspirator when defendant not in 
custody), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); United States v. Cornejo, 598 F.2d 554, 557 
(9th Cir. 1979) (per curiam) (although no Miranda warnings given, volunteered statements by arrested 
suspect admissible because police did not interrogate suspect).

651. 384 U.S. at 444. This term Justice Stewart made clear that Miranda’s reference to “questioning” 
was not intended to limit Miranda’s procedural safequards only to those cases involving express 
questioning. See Rhode Island v. Innis, 100 S. Ct. 1682, 1688-89 (1980) (Miranda applies to words or 
actions on part of police that police should know are reasonably likely to elicit incriminating response).

652. 100 S. Ct. 1358 (1980).
653. Id. at 1365. Although he was not in custody during this period, narcotics agents advised the 

defendant of his rights under Miranda. Id. at 1361; cf. Oregon v. Mathiason, 429 U.S. 492, 495-96 (1977) 
(per curiam) (suspect on parole not in custody when he came to police station voluntarily, not placed under 
arrest and allowed to leave at end of interview).
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the ad hoc approach employed by a number of circuits this term,654 fails to 
articulate the criteria used to determine whether a suspect is in custody. The 
Fifth Circuit, on the other hand, has suggested four criteria: the presence of 
probable cause to arrest, the focus of the investigation, the subjective intent of 
the interrogators at the scene, and the subjective belief of the suspect 
regarding his freedom.655 At least three other circuits employ an objective test 
to evaluate the reasonableness of a suspect’s belief concerning his freedom at 
the time of police contact.656

This term in Rhode Island v. Innis,657 the Supreme Court discussed the 
nature of interrogation necessary to trigger the protection afforded by 
Miranda. Police arrested the defendant in Innis for the armed robbery of a 
Providence, Rhode Island, taxicab driver.658 After the defendant asserted his 
right to counsel, police placed him in a cruiser. There he overheard officers 
express concern among themselves for the safety of handicapped children 
playing in the area where police believed the sawed-off shotgun was used in 
the robbery. Apparently in response to this conversation, the defendant 
interrupted the officers, told them to turn the car around so he could show 
them where the gun was, and directed the police to the location of the 
weapon.659 The defendant was subsequently indicted for the kidnapping, 
robbery, and murder of another taxicab driver.660 The Rhode Island Supreme

654. See United States v. Jackson, No. 78-1768, slip op. at 22-24 (D.C. Cir. Jan. 29, 1980) (suspect not 
in custody because released week before incriminating statement made, was free to leave day statement 
made, and was advised not to make statement); United States v. Collom, 614 F.2d 624, 628 (9th Cir. 1979) 
(suspect not in custody during investigatory stop prior to arrest), cert, denied, 100 S. Ct. 1862 (1980); 
United States v. Blum, 614 F.2d 537, 540 (6th Cir. 1980) (suspect in custody when separated from 
companions and placed in cruiser with uniformed officer); United States v. Harris, 611 F.2d 170, 173 (6th 
Cir. 1979) (suspect not in custody when he voluntarily invited FBI agents into his room and not arrested or 
told that agents would prevent him from leaving); United States v. Kampiles, 609 F.2d 1233, 1242 (7th Cir. 
1979) (suspect not in custody when he initiated contact with CIA employee and at liberty to come and go 
during FBI questioning); United States v. Stout, 599 F.2d 866, 868 (8th Cir.) (per curiam) (suspect not in 
custody during investigatory stop prior to arrest), cert, denied, 444 U.S. 877 (1979).

655. United States v. Montos, 421 F.2d 215, 223 (5th Cir.), cert, denied, 397 U.S. 1022 (1970); see 
United States v. Henry, 604 F.2d 908, 915-20 (5th Cir. 1979) (suspect not in custody during first interview 
with Customs Inspector because immigration investigation not yet focused on Jamaican citizen, no 
probable cause to arrest or subjective intent to hold in custody existed, and no reason for defendant to 
believe his freedom significantly restricted); United States v. Marks, 603 F.2d 582, 584 (5th Cir. 1979) (per 
curiam) (although probable cause to arrest existed and investigation focused on defendant, suspect not in 
custody because no reason for suspect to believe federal agents present), cert, denied, 444 U.S. 1018 (1980). 
See also United States v. Rubies, 612 F.2d 397, 404 n.8 (9th Cir. 1979) (noting Fifth Circuit criteria), cert, 
denied, 100 S. Ct. 2162 (1980). But see United States v. Jimenez, 602 F.2d 139, 144-46 (7th Cir. 1979) 
(suspect in custody only if probable cause to arrest exists and suspect knows it; heavy weight not given to 
whether focus of investigation on individual).

656. See United States v. Scharf, 608 F.2d 323, 325 (9th Cir. 1979) (objective test determines whether 
environment of questioning custodial; questioning custodial because suspect who had been questioned at 
bank earlier same day was later questioned by FBI agent in police car surrounded by officers); United 
States v. Statley, 597 F.2d 866, 869 (4th Cir. 1979) (test of custody is whether suspect’s freedom to leave 
has been restrained; although from suspect’s subjective view questioning may have taken place in “coercive 
environment,” not custodial when suspect told free to go and police did not restrain freedom to leave); 
Borodine v. Douzanis, 592 F.2d 1202, 1206 (1st Cir. 1979) (test of custody requires some objective 
manifestation that suspect deprived of freedom in significant way; no custody because 10 minute 
interrogation was on-the-scene questioning).

657. 100 S. Ct. 1682 (1980).
658. Id. at 1686.
659. Id. at 1687.
660. Id.
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Court set aside the conviction resulting from this statement and held that 
police “interrogation” of the defendant after assertion of his right to counsel 
violated the dictates of Miranda.66' The United States Supreme Court vacated 
this judgment and held that the defendant had not been “interrogated” for the 
purposes of Miranda because the conversation among police officers did not 
constitute “words or actions on the part of the police . . . that the police 
should know are reasonably likely to elicit an incriminating response from the 
suspect.”661 662

661. State v. Innis, 391 A.2d 1158 (R.I. 1979), vacated, 100 S. Ct. 1682 (1980).
662. Rhode Island v. Innis, 100 S. Ct. 1682, 1689-90(1980).
663. Id. at 1690.
664. Id. at 1692 (Marshall, J., dissenting). Justice Marshall commented that “[ojne can scarcely 

imagine a stronger appeal to the conscience of a suspect—any suspect—than the assertion that if the 
weapon is not found an innocent person will be hurt or killed.” Id. (emphasis in original).

665. 430 U.S. 387 (1977). In Brewer, police, knowing that the defendant was quite religious, told him in 
the absence of counsel “just [to] think about” the prospect of snow covering the victim’s body and the 
parents’ right to give their murdered little girl a Christian burial. Id. at 392-93. The defendant responded 
by leading police to the location of the body. Id. at 393. The Supreme Court held that this conversation 
with the defendant in the absence of counsel violated his sixth amendment right to counsel because the 
Christian burial speech was a deliberate attempt to elicit an incriminating response from the defendant. Id. 
at 399.

666. Rhode Island v. Innis, 100 S. Ct. 1682, 1686-87 (1980). This similarity was the basis of the Rhode 
Island Supreme Court’s reversal of the defendant’s conviction below. State v. Innis, 391 A.2d 1158, 1161- 
62 (R.I. 1979), vacated, 100 S. Ct. 1682 (1980).

667. Brewer v. Williams, 430 U.S. 387, 399 n.6, 400 (1977).
668. Rhode Island v. Innis, 100 S. Ct. 1682, 1689 n.4 (1980).
669. Id.
670. Id.
671. Id. See generally Kamisar, Brewer v. Williams, Massiah and Miranda: What is “Interrogation"? 

When Does It Matter?, 67 Geo. L.J. 1 (1978).

The Innis Court’s narrow application of this broad definition of interroga
tion for Miranda purposes leaves a number of issues unresolved. For example, 
although the Court was quick to observe that police had no reason to believe 
that Innis was “peculiarly susceptible to an appeal to his conscience 
concerning the safety of handicapped children,”663 it would seem that such an 
appeal would be reasonably likely to elicit an incriminating response from any 
suspect in this situation.664 Highly subjective criteria appear to have shaped 
the limits of the Court’s objective test.

The remarkable factual similarity of the “Christian burial speech” of 
Brewer v. Williams665 to the “handicapped children” conversation of Innis666 
creates further ambiguity. The Innis Court carefully pointed out that the 
conduct found “tantamount to interrogation”667 in Brewer violated the 
defendant’s sixth amendment rather than fifth amendment right.668 Because 
“the policies underlying the two constitutional protections are quite dis
tinct,”669 the concept of interrogation for fifth amendment purposes is “not 
necessarily interchangeable” with the concept of interrogation for sixth 
amendment purposes.670 As the Innis Court correctly explained, the fifth 
amendment policy behind the Miranda safeguards is to mitigate the coercive 
character of custodial interrogation; the sixth amendment policy behind 
Brewer does not require any element of coercion between the accused and 
police.671 The fifth amendment interrogation standard ultimately adopted by 
the Court in Innis, however, is indistinguishable from the sixth amendment 
standard of Brewer; conduct that “the police should know [is] reasonably 
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likely to elicit an incriminating response” under Innis612 sounds a great deal 
like conduct through which police “deliberately elicit” incriminating respon
ses under Brewer.613 Blurring the distinction between fifth and sixth amend
ment interrogation in this manner is unfortunate because the rights and 
policies underlying each amendment are “quite distinct.”672 673 674 Given that the 
Court has in fact delineated only one standard, the broad factual application 
of the interrogation standard in Brewer cannot be reconciled with the narrow 
application of the same standard in Innis.

672. Rhode Island v. Innis, 100 S. Ct. at 1689.
673. Brewer v. Williams, 430 U.S. 387, 399 (1977). In his concurring opinion in Innis, Chief Justice 

Burger expressed concern that the majority opinion “will not clarify the tension between Innis and Brewer 
v. Williams." 100 S. Ct. at 1689 (Burger, C.J., concurring). The confusion arises in this context because 
identification of that conduct deliberately intended to elicit incriminating responses from a suspect 
typically calls upon the court to determine objectively whether police reasonably could have expected such 
a result. Although paying lip service to the distinction between fifth and sixth amendment interrogation, 
the Innis majority ultimately concluded that “where a police practice is designed to elicit an incriminating 
response from the accused, it is unlikely that the practice will not also be one which the police should have 
known was reasonably likely to have that effect.” Id. at 1690 n.7 (emphasis added).

674. Rhode Island v. Innis, 100 S. Ct. at 1689 n.4.
675. See United States v. Carpenter, 611 F.2d 113, 117 (5th Cir.) (absence of Brewer-type statements by 

police significant in determining that fifth amendment interrogation did not take place), cert, denied, 100 S. 
Ct. 3013 (1980); cf. United States v. McCain, 556 F.2d 253, 256 (5th Cir. 1977) (interrogation in violation 
of Miranda when customs agents warned suspects of dangers of concealing narcotics in body cavities and 
showed suspect newspaper articles on subject).

676. See United States v. Montano, 613 F.2d 147, 149 (6th Cir. 1980). In Montano, the defendant 
claimed ownership of a suitcase containing cocaine after DEA agents, without giving the defendant the 
Miranda warnings, began discussing whether to arrest his wife and what to do with his infant son. Id. The 
court articulated no standard and cited no case precedent in deciding that the agents’ discussion did not 
constitute interrogation. Id.

677. See United States v. Kamilea, 609 F.2d 1233, 1243 (7th Cir. 1979) (no custodial interrogation 
when suspect made voluntary statements during informal, conversational meetings with agents and suspect 
set limits of interview).

678. See United States v. Harris, 611 F.2d 170, 173 (6th Cir. 1979) (no interrogation when agents 
limited brief questioning to establishing defendant’s identity and assuring their own safety).

679. See Stanley v. Wainwright, 604 F.2d 379, 382 (5th Cir. 1979) (per curiam) (no interrogation when 
police arrested suspects, gave no Miranda warnings, and clandestinely taped incriminating conversation 
between suspects waiting in backseat of police car).

680. Beckwith v. United States, 425 U.S. 341, 347-48 (1976) (taxpayer’s statement to IRS agents at 

Although never attempting to articulate a formal definition of interroga
tion under Miranda, the Fifth Circuit occasionally has relied upon the sixth 
amendment criteria of Brewer to identify fifth amendment interrogation.675 
The failure of lower courts to agree upon a consistent fifth amendment 
standard has resulted in generally ad hoc determinations of what conduct 
constitutes interrogation for Miranda purposes.676 This term, courts held that 
informal conversations,677 questioning limited to establishing identity,678 and 
the practice of permitting apprehended suspects to converse among them
selves in the presence of a hidden tape recorder679 did not constitute 
interrogation for fifth amendment purposes.

The fifth amendment privilege and the procedures mandated by Miranda 
do not apply to all situations in which individuals may incriminate themselves 
in the course of dealing with law enforcement officials. For example, Miranda 
warnings generally are not required in the context of audit interviews between 
taxpayers and agents of the Internal Revenue Service.680 The Miranda 
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safeguards also do not apply to probation revocation hearings681 or to tests 
conducted by police to elicit nontestimonial evidence from the defendant.682 683 
No court has determined conclusively whether authorities must advise a 
potential defendant of his rights prior to testimony before a grand jury.682

home and at place of business not covered by Miranda warnings because interview noncustodial and not 
coercive); see United States v. Larson, 612 F.2d 1301, 1304 (8th Cir.) (no Miranda warnings necessary in 
IRS audit interview even though suspect focus of criminal fraud investigation), cert, denied, 100 S. Ct. 2154 
(1980); United States v. Meier, 607 F.2d 215, 217 (8th Cir. 1979) (per curiam) (taxpayer not entitled to 
Miranda warnings at initial noncoercive meetings with IRS agent at taxpayer’s office), cert, denied, 100 S. 
Ct. 1658 (1980); United States v. Nuth, 605 F.2d 229, 234 (6th Cir. 1979) (failure to give taxpayer Miranda 
warnings as suggested in IRS news releases does not require suppression of statements because taxpayer 
not in custody at time of interview and not tricked or deceived).

681. United States v. MacKenzie, 601 F.2d 221, 222 (5th Cir. 1979) (per curiam) (Miranda warnings 
not required in probation revocation hearing), cert, denied, 444 U.S. 1018 (1980); United States v. Johnson, 
455 F.2d 932, 933 (5th Cir.) (per curiam) (same), cert, denied, 409 U.S. 856 (1972).

682. See, e.g., United States v. Dionisio, 410 U.S. 1, 5-7 (1973) (requiring defendant to give voice 
exemplars does not violate fifth amendment); United States v. Wade, 388 U.S. 218, 222-23 (1967) 
(requiring defendant to appear in lineup and speak does not violate fifth amendment); Schmerber v. 
California, 384 U.S. 757, 761 (1966) (compelling driver to submit to blood test does not violate fifth 
amendment). In the course of eliciting nontestimonial evidence, however, the defendant is entitled to fifth 
amendment warnings if forced to discuss the actual crime. See Smith v. Estelle, 602 F.2d 694, 709 (5th Cir. 
1979) (evidence based on a psychiatric examination of defendant may not be used at sentencing phase of 
capital trial unless defendant warned of right to silence, right to terminate conversation, and right to talk to 
counsel prior to examination), cert, granted, 445 U.S. 926 (1980).

683. See United States v. Washington, 431 U.S. 181, 190-91 (1977) (necessity of Miranda warnings not 
determined, but no violation of fifth amendment found when grand jury witness not advised of status as 
potential defendant); United States v. Mandujano, 425 U.S. 564, 571, 580-81 (1976) (suppression at perjury 
prosecution of earlier grand jury testimony given without Miranda warnings improper; plurality ruled that 
full Miranda warnings not required in grand jury context); United States v. Penrod, 609 F.2d 1092, 1096 
n.6 (4th Cir. 1979) (court explicitly declined to address whether potential defendant before grand jury must 
be given Miranda warnings because issue not raised at suppression hearings or on appeal), cert, denied, 100 
S. Ct. 1850 (1980); United States v. James, 609 F.2d 36, 41 (2d Cir. 1979) (failure to advise grand jury 
witness of status as potential defendant does not require suppression of testimony at subsequent trial), cert, 
denied, 445 U.S. 905 (1980). The Justice Department has established an internal policy under which grand 
jury witnesses are given Miranda warnings and witnesses are informed of their status as targets. 9 United 
States Attorneys’ Manual 11.250.

684. See Kirby v. Illinois, 406 U.S. 682, 688-89 (1972) (right to counsel attaches at initiation of 
adversary proceedings against defendant); United States v. Woods, 613 F.2d 629, 634 (6th Cir.) (no 
violation of right to counsel when defendant had state appointed counsel for state offense but FBI agents 
questioned defendant about federal offense), cert, denied, 100 S. Ct. 1856 (1980).

685. Brewer v. Williams, 430 U.S. 387, 400-01 (1977) (detective’s conversation with defendant without 
counsel present “tantamount to interrogation” when detective sought incriminating evidence); Massiah v. 
United States, 377 U.S. 201, 206 (1964) (incriminating statements deliberately elicited in violation of sixth 
amendment when police bugged conversation between informant and defendant after counsel retained).

686. See Brewer v. Williams, 430 U.S. 387, 404 (1977) (state must prove defendant intentionally 

Postarraignment Interrogation. The defendant enjoys no sixth amend
ment right to counsel in the course of interrogation by law enforcement 
officials concerning crimes for which judicial proceedings have not yet 
commenced.684 Once proceedings begin, however, the sixth amendment 
prohibits law enforcement officials from deliberately eliciting incriminating 
statements from the accused during interrogation conducted in the absence of 
counsel unless the defendant has validly waived that right.685 The Govern
ment bears the burden of proving such a waiver.686 This term in United States 
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v. Henry the Supreme Court held that government agents violated the sixth 
amendment when they contacted the cellmate of an indicted defendant and 
promised him payment under a contingent fee arrangement if he would “pay 
attention” to incriminating remarks initiated by the defendant and others.687 688 
The Court concluded that even if the government agent did not intend that 
the informant take affirmative steps to elicit incriminating statements from 
the defendant in the absence of counsel,689 “he must have known that such 
propinquity [between cellmates] likely would lead to that result.”690 Because 
determination of what an agent must have known requires an objective 
analysis, the conceptual distinction between this standard and the purpor
tedly objective fifth amendment standard of Innis remains unclear. The Henry 
decision is significant, however, because it signals the Court’s willingness to 
utilize objective criteria in the course of evaluating the deliberateness of 
government agents’ conduct.691

relinquished or abandoned known right or privilege). Some authority suggests that the standard of proof 
necessary to establish a waiver of the defendant’s sixth amendment right to counsel is greater after counsel 
has been appointed than before. See United States v. Springer, 460 F.2d 1344, 1352-53 (7th Cir.) (higher 
burden of proof to establish defendant’s waiver of right to counsel after counsel has been appointed), cert, 
denied, 409 U.S. 873 (1972).

687. 100 S. Ct. 2183 (1980).
688. Id. at 2184, 2189.
689. A government agent specifically instructed the informant not to ask questions of the defendant. Id. 

at 2185-86.
690. Id. at 2187.
691. Justice Blackmun’s dissenting opinion in Henry decries this objective approach on the ground that 

“it saps the word ‘deliberately’ of all significance.” Id. at 2191 (Blackmun, J., dissenting in judgment).
692. Brewer v. Williams, 430 U.S. 387, 406 n. 12 (1977); Massiah v. United States, 377 U.S. 201, 206 

(1964).
693. See United States v. McManaman, 606 F.2d 919, 924-25 (10th Cir. 1979) (statements obtained in 

violation of Massiah admissible at trial to impeach defendant’s sweeping denial of drug dealings on direct 
examination).

694. See United States v. Irwin, 612 F.2d 1182, 1186-87 (9th Cir. 1980) (upholding trial court’s refusal 
to dismiss indictment for Massiah violation when no reference to evidence of Massiah violation made at 
trial and violation did not “substantially prejudice” defendant); United States v. Glover, 596 F.2d 857, 864 
(9th Cir.) (although agents interviewed defendant without consent of attorney, interview not undertaken to 
obtain incriminating evidence against defendant and terminated before any evidence obtained), cert, 
denied, 444 U.S. 860 (1979).

695. Brewer v. Williams, 430 U.S. 387, 406 n.12 (1977) (evidence independent of sixth amendment 
violation may be admitted against defendant at trial if not “fruit of the poisonous tree”).

696. Miranda v. Arizona, 384 U.S. 436, 473-74(1966).
697. See Michigan v. Mosley, 423 U.S. 96, 104 (1975) (later questioning regarding different crime

The Government may not use in its case in chief incriminating statements 
obtained in violation of the defendant’s right to counsel,692 although such 
statements are admissible at trial for impeachment purposes.693 Indictments 
pending against the defendant are not dismissed automatically because police 
violated the defendant’s sixth amendment right to counsel.694 Evidence 
sufficiently attenuated from a sixth amendment violation is admissible.695

Assertion and Waiver of Miranda Rights. Interrogation must cease if at
any time prior to or during questioning the defendant indicates a desire to 
remain silent.696 Although authorities must scrupulously honor the defend
ant’s decision to remain silent, subsequent questioning may be permissible 
under certain circumstances.697 Theoretically, if a defendant asserts the right
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to counsel, authorities must cease questioning until an attorney is present.69« 
In practice, however, courts do not enforce a per se prohibition on further 
questioning in the wake of a request for counsel.* 698 699 700 Authorities may inquire 
whether the defendant wants an attorney present during questioning or 
merely wants to be represented by an attorney during subsequent prosecu
tion.™ Clarification is often necessary because the manner in which a 
defendant asserts his right to counsel commonly is ambiguous.701

permissible when directed by different interrogator and preceded by “fresh” Miranda warnings); United 
States v. Smith, 608 F.2d 1011, 1013-15 (4th Cir. 1979) (permissible for officer who knew defendant to tell 
him it would be “best if he cooperated with [the interrogator]” after right to silence asserted).

698. Miranda v. Arizona, 384 U.S. 436, 474 (1966).
699. See Michigan v. Mosley, 423 U.S. 96, 104 (1975) (resumption of questioning permitted if suspect's 

initial assertion of right “to cut off questioning” was “scrupulously honored”); Kennedy v. Fairman, 618 
F.2d 1242, 1247 (7th Cir. 1980) (resumption of questioning permitted if state meets heavy burden of 
proving that defendant waived right earlier asserted); White v. Finkbeiner, 611 F.2d 186, 192-94 (7th Cir. 
1979) (same).

700. See Blasingame v. Estelle, 604 F.2d 893, 896 (5th Cir. 1979) (request for attorney at arraignment 
does not prevent subsequent interrogation if defendant does not manifest desire to remain silent until 
attorney present); Thompson v. Wainwright, 601 F.2d 768, 771-72 (5th Cir. 1979) (after assertion of right 
to counsel interrogator cannot discuss whether counsel in defendant’s best interest or what counsel likely to 
advise defendant); Nash v. Estelle, 597 F.2d 513, 517 (5th Cir.) (en banc) (when defendant asserts both 
desire for counsel and desire to speak, police may inquire whether defendant wants to tell story without 
counsel’s presence), cert, denied, 444 U.S. 981 (1979).

701. See Fare v. Michael C., 442 U.S. 707, 723-24 (1979) (juvenile’s request to consult probation officer 
did not necessarily constitute assertion of right to counsel); White v. Finkbeiner, 611 F.2d 186, 190 (7th 
Cir. 1979) (suspect’s statement “I’d rather see an attorney” to officer at scene of arrest constituted assertion 
of right to counsel); United States v. Nick, 604 F.2d 1199, 1201 (9th Cir. 1979) (per curiam) (suspect 
asserted right to counsel when he requested arresting officer to look for piece of paper bearing lawyer’s 
name and telephone number).

702. Tague v. Louisiana, 444 U.S. 469, 470 (1980) (per curiam); Miranda v. Arizona, 384 U.S. 436, 475- 
76 (1966).

703. Miranda v. Arizona, 384 U.S. at 470 (failure to ask for lawyer does not constitute waiver of right to 
counsel).

704. North Carolina v. Butler, 441 U.S. 369, 373-75 (1979) (valid waiver may be found even in absence 
of express waiver of right to counsel); see Moran v. Estelle, 607 F.2d 1140, 1144 (5th Cir. 1979) (although 
court’s docket entry reflecting offer of counsel and defendant’s refusal evidence of waiver, not enough to 
establish waiver).

705. North Carolina v. Butler, 441 U.S. 369, 373 (1979); see, e.g., United States v. Nick, 604 F.2d 1199, 
1201 (9th Cir. 1979) (per curiam) (signed waiver card strong evidence of valid waiver); Blasingame v. 
Estelle, 604 F.2d 893, 896 (5th Cir. 1979) (same); Government of Canal Zone v. Peach, 602 F.2d 101, 104 
(5th Cir.) (signed waiver form one factor in finding valid waiver), cert, denied, 444 U.S. 952 (1979); United 
States v. Reyes-Oropesa, 596 F.2d 399, 400 (9th Cir. 1979) (same); cf. Attoh v. Immigration & 
Naturalization Serv., 606 F.2d 1273, 1277-78 (D.C. Cir. 1979) (per curiam) (circumstances surrounding 
waiver of right to extended notice by signing request for immediate hearing constituted denial of due 
process).

706. See United States v. Fera, 616 F.2d 590, 595 (1st Cir. 1980) (mere fact that defendant did not sign

If the Government seeks to introduce the defendant’s incriminating 
statement in its case in chief, the Government bears the burden of establishing 
that the defendant knowingly, intelligently, and voluntarily waived his 
rights.702 Although the Court in Miranda suggested that waivers must be 
“specifically made,”703 the Supreme Court has since concluded that a valid 
waiver need not be explicit; the validity of a waiver can only be established by 
analyzing the facts and circumstances of each case.704 A signed Miranda 
waiver card is usually strong evidence of a valid waiver.705 Refusal to sign 
such a card, however, is commonly afforded little weight.706
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The mental and physical characteristics of a defendant are also important 
in determining the defendant’s capacity to waive his rights. This term in 
Tague v. Louisiana,* 707 the Supreme Court reiterated that the Government 
bears the burden of establishing the defendant’s capacity to understand the 
implications of such a waiver.708 Factors relevant to assessing the defendant’s 
capacity to make an effective waiver include IQ level,709 age,710 background 
and experience,711 education,712 and whether the defendant was under the 
influence of drugs or alcohol at the time.713 The voluntariness of a defendant’s 
waiver may be established by the degree to which he manifested control over 
the course of police interrogation714 and the extent to which authorities used 
promises715 or force716 to elicit a waiver.

waiver does not indicate statement involuntary when defendant orally agreed to cooperate, never objected 
to continued questioning, and never requested attorney); United States v. Payton, 615 F.2d 922, 925 (1st 
Cir. 1980) (waiver voluntary and intelligent despite refusal to sign form when, after informed of pending 
indictment, defendant expressed willingness to answer questions and was prepared to halt interview if 
questions too specific); United States v. Cruz, 603 F.2d 673, 675 (7th Cir. 1979) (per curiam) (refusal to 
sign waiver card relevant but not controlling factor in determining whether defendant waived rights), cert, 
denied, 444 U.S. 1071 (1980).

707. 444 U.S. 469 (1980) (per curiam)?
708. Id. at 653; see United States v. Glover, 596 F.2d 857, 865 (9th Cir.) (when defendant raises issue of 

competence, Government must prove competence by preponderance of the evidence), cert, denied, 444 
U.S. 860 (1979).

709. See United States v. Glover, 596 F.2d 857, 865-66 (9th Cir.) (waiver valid under the circumstances 
even though defendant’s IQ in bottom 1% of society), cert, denied, 444 U.S. 860 (1979).

710. See United States v. Palmer, 604 F.2d 64, 67 (10th Cir. 1979) (“normal” 17-year-old capable of 
making valid waiver).

711. See White v. Finkbeiner, 611 F.2d 186, 192 (7th Cir. 1979) (defendant’s background, experience, 
and conduct relevant in determining validity of waiver); United States v. Glover, 596 F.2d 857, 865-66 (9th 
Cir.) (defendant’s lengthy experience with criminal justice system including conviction for same offense, 
relevant in determining validity of current waiver), cert, denied, 444 U.S. 860 (1979).

712. See Government of Canal Zone v. Peach, 602 F.2d 101, 104 (5th Cir.) (defendant with eleventh 
grade education capable of valid waiver), cert, denied, 444 U.S. 952 (1979).

713. See United States v. Smith, 608 F.2d 1011, 1012 (4th Cir. 1979) (defendant capable of valid waiver 
when coherent, aware of his location, and able to recognize those around him), cf. United States v. Mears, 
614 F.2d 1175, 1178 (8th Cir. 1980) (upholding trial court’s determination that defendant sober at time of 
waiver although police earlier allowed him to drink beer), cert, denied, 100 S. Ct. 2174 (1980).

714. See White v. Finkbeiner, 611 F.2d 186, 192 (7th Cir. 1979) (defendant’s initiation of conversation 
with authorities significant in determining whether waiver voluntary); United States v. Perkins, 608 F.2d 
1064, 1068 (5th Cir. 1979) (defendant waived previously asserted right to counsel when he began series of 
hypothetical questions concerning possibility of deal with prosecutor); cf. United States v. Stark, 609 F.2d 
271, 272-73 (6th Cir. 1979) (per curiam) (defendant’s submission to questioning for 30 to 40 minutes 
suggests prior statements product of knowing, intelligent, and voluntary waiver).

715. See United States v. Perkins, 608 F.2d 1064, 1070 (Sth Cir. 1979) (agent’s promise to inform 
prosecutors and court of defendant’s cooperation not illegal promise of reward).

716. See United States v. Carra, 604 F.2d 1271, 1274 (10th Cir.) (waiver voluntary despite use of force 
during arrest; force provoked by defendant and arrest removed in time from waiver), cert, denied, 444 U.S. 
994 (1979).

717. Mincey v. Arizona, 437 U.S. 385, 397-98 (1978); Harris v. New York, 401 U.S. 222, 224-26 (1971). 
In addition, when a defendant’s voluntary statements obtained in violation of Miranda lead police to a 
person who becomes the prosecution’s chief witness, that witness’ testimony is not considered a “fruit” of 
the Miranda violations and is admissible to prove the defendant’s guilt. Michigan v. Tucker, 417 U.S. 433, 
445, 450 (1974).

Voluntariness of Confessions. Voluntary statements obtained in viola
tion of Miranda are admissible for impeachment purposes.717 Any use of 
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involuntary statements, however, violates due process.718 A conviction found
ed in whole or in part upon an involuntary confession must be reversed, even 
if the confession is true and ample evidence supports the conviction without 
it.719 This prohibition is premised upon the belief that involuntary confessions 
are inherently unreliable and, more importantly, that fundamental rights are 
sacrificed when a confession is coerced.720 Exclusion of such confessions is 
intended to deter coercive police conduct and to maintain public confidence 
in the administration of justice.721

Once the defendant challenges the voluntariness of a confession,722 he is 
entitled to a hearing on the issue outside of the presence of the jury.723 In the 
course of that hearing, the prosecution must prove voluntariness of the 
confession by at least a preponderance of the evidence.724 The voluntariness 
test generally applied is whether the controverted confession was extracted by 
threats of violence, direct or implied promises, or other exertions of improper 
influence.725 A promise to bring the defendant’s cooperation to the prosecu
tor’s attention726 or a misrepresentation to the defendant regarding the 
evidence against him or her727 does not render the resulting confession

718. Mincey v. Arizona, 437 U.S. 385, 398 (1978).
719. Jackson v. Denno, 378 U.S. 368, 376 (1964); Martinez v. Estelle, 612 F.2d 173, 176-77 (5th Cir. 

1980).
720. Jackson v. Denno, 378 U.S. 368, 385-86(1964).
721. Schneckloth v. Bustamonte, 412 U.S. 218, 225 (1973); Jackson v. Denno, 378 U.S. 368, 385-86 

(1964).
722. The failure to challenge voluntariness at trial or on direct appeal may preclude habeas review if the 

failure was a deliberate tactical maneuver or if the defendant cannot demonstrate cause for the failure to 
challenge the confession earlier. United States v. Barnes, 610 F.2d 888, 892-93 (D.C. Cir. 1979).

723. Sims v. Georgia, 385 U.S. 538, 543-44 (1967); Jackson v. Denno, 378 U.S. 368, 376-77 (1964). But 
see Martinez v. Estelle, 612 F.2d 173, 177-78 (5th Cir. 1980) (judge must make voluntariness determina
tion; presence of jury at hearing does not violate due process if confession ultimately proven voluntary).

724. Lego v. Twomey, 404 U.S. 477, 489 (1972). But see United States v. Diezel, 608 F.2d 204, 207 (5th 
Cir. 1979) (although government has burden to prove confession voluntary, defendant must make specific 
factual allegations of illegality, produce evidence, and persuade court that statement should be suppressed).

725. Hutto v. Ross, 429 U.S. 28, 30 (1976) (per curiam).
726. United States v. Fera, 616 F.2d 590, 594 (1st Cir. 1980); United States v. Perkins, 608 F.2d 1064, 

1069-70 (5th Cir. 1979) (agent’s statement that Government might recommend release on personal 
recognizance if defendant agreed to cooperate not unlawful inducement). Compare United States v. Davis, 
617 F.2d 677, 686-87 (D.C. Cir. 1979) (grand jury testimony and other incriminating statements not 
involuntary merely because made pursuant to plea agreement from which defendant later withdrew) with 
United States v. Dohm, 618 F.2d 1169, 1174-75 (5th Cir. 1980) (although defendant’s testimony to meet 
bail requirements may be admissable at trial when proper warnings given, defendant does not knowingly 
and intelligently waive right against self-incrimination when magistrate’s Miranda warnings to uncoun
seled defendant at bail hearing misleading and confusing) and Gunsby v. Wainwright, 596 F.2d 654, 656- 
57 (5th Cir.) (defendant’s statement to prosecutor involuntary because made pursuant to plea agreement 
later violated by defendant and vacated by court upon motion of Government; defendant’s deposition 
involuntary because compelled by codefendant’s subpoena), cert, denied, 444 U.S. 946 (1979). The Eighth 
Circuit has held that rule 11(e)(6) of the Federal Rules of Criminal Procedure and rule 410 of the Federal 
Rules of Evidence require exclusion of statements made by the accused during plea negotiations regardless 
of the voluntariness of those statements. United States v. Grant, 622 F.2d 308, 315 (8th Cir. 1980).

727. See United States v. Hart, 619 F.2d 325, 326 (4th Cir. 1980) (per curiam) (falsely informing 
suspect that cooperation “could have a bearing on bond reduction” did not render resulting statement 
involuntary). Compare United States v. Meier, 607 F.2d 215, 217 (8th Cir. 1979) (per curiam) (although 
misrepresenting nature of tax investigation can be strong evidence of coercion, taxpayer has burden of 
proving with clear and convincing evidence that IRS agent intentionally misled him), cert, denied, 100 S. 
Ct. 1658 (1980) with United States v. Nuth, 605 F.2d 229, 234 (6th Cir. 1979) (falsely representing IRS 
audit as routine when actually part of criminal investigation results in suppression of statement obtained 
unless defendant aware of potential criminal aspects of audit and therefore not “tricked or deceived”). 
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involuntary. Moreover, reading the defendant the Miranda warnings is 
considered by most courts an important, though not dispositive, indication of 
voluntariness.728 This term in Johnson v. Hall,129 the First Circuit held a 
defendant’s confession voluntary notwithstanding his lack of sleep and serious 
injuries on the night of interrogation, his sixth grade education and low IQ, 
and the failure of police to advise him of his rights under Miranda.730 The 
court held the confession admissible because the police did not cause the 
defendant’s physical condition and because the defendant was not the “sort” 
to be “cowed” into making an involuntary confession in light of his extensive 
experience with the police.731

Although no formal finding of fact or written opinion is required, the trial 
judge’s finding of voluntariness must appear in the record with unmistakable 
clarity.732 On appeal, federal courts are to undertake an independent review of 
the record to determine voluntariness regardless of whether the defendant 
was convicted in state court733 or federal court.734 In practice, however, 
federal appellate courts will seldom scrutinize the voluntariness determina
tion of the lower court in the absence of clear error.735

Failure to bring the defendant before a magistrate within a reasonable time 
after arrest may render even a voluntary confession inadmissible.736 A 
voluntary confession may also be ruled inadmissible if it is the fruit of an 
illegal search or seizure.737 This term in Rawlings v. Kentucky,738 the Supreme

728. Rawlings v. Kentucky, 100 S. Ct. 2556, 2562 (1980); Brown v. Illinois, 422 U.S. 590, 603 (1975); 
see United States v. Jones, 608 F.2d 386, 392 (9th Cir. 1979) (Miranda warnings and signed waiver 
important in determining voluntariness of subsequent confession); Johnson v. Hall, 605 F.2d 577, 582 (1st 
Cir. 1979) (failure to give defendant Miranda warnings does not render statement involuntary when 
defendant “no stranger to police station”).

729. 605 F.2d 577 (1st Cir. 1979).
730. Id. at 581-83.
731. Id. The court did not address the possibility that police may have exploited the fortuitous nature of 

the defendant’s condition. Surely a defendant is no less “coerced" in the context of Miranda merely because 
police did not cause the condition which made him susceptible to questioning. Cf. Mincey v. Arizona, 437 
U.S. 385, 397-402 (1978) (confession involuntary when police subjected critically wounded suspect to 
continued interrogation after repeated assertion of right to counsel).

732. Sims v. Georgia, 385 U.S. 538, 543-44 (1967); see United States v. Barnes, 610 F.2d 888, 891 (D.C. 
Cir. 1979) (if finding does not appear in record, defendant entitled to independent review on habeas 
motion).

733. Mincey v. Arizona, 437 U.S. 385, 398 (1978); Davis v. North Carolina, 384 U.S. 737, 741-42 
(1966).

734. Beckwith v. United States, 425 U.S. 341, 348 (1976).
735. See United States v. Gorel, 622 F.2d 100, 104-05 (5th Cir. 1979) (trial court’s determination of 

voluntariness will be upheld absent clear error).
736. See Mallory v. United States, 354 U.S. 449, 450-56 (1957) (confession inadmissible when 

appearance unnecessarily delayed); McNabb v. United States, 318 U.S. 332, 341-45 (1943) (confession 
inadmissible when lengthy questioning preceded appearance); United States v. Gorel, 602 F.2d 734, 737-38 
(5th Cir. 1979) (delay in bringing defendant before magistrate one factor in voluntariness determination; if 
delay unnecessary, confession inadmissible regardless of voluntariness). The Omnibus Crime Control and 
Safe Streets Act of 1968 declares that a delay of six hours or less does not support excluding a confession if 
the trial judge finds it to be otherwise voluntary. 18 U.S.C. § 3501(c) (1976). A delay longer than six hours 
does not, however, necessarily render the confession inadmissible under the statute. Id.

737. See Rawlings v. Kentucky, 100 S. Ct. 2556, 2562-64 (1980) (totality of circumstances examined to 
determine admissibility of voluntary statement made after illegal detention); cf. United States v. House, 620 
F.2d 164, 166 (8th Cir. 1980) (per curiam) (voluntary statement to cellmate not fruit of illegal arrest two 
hours earlier).

738. 100 S. Ct. 2556 (1980).
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Court reaffirmed the familiar principle that a voluntary confession suffi
ciently attenuated from an unlawful arrest or detention is admissible.739 The 
defendant in Rawlings admitted ownership of drugs found in the purse of a 
companion following their illegal detention by police.740 Writing for the 
majority, Justice Rehnquist concluded that the defendant’s statement did not 
result from his illegal detention because the defendant received Miranda 
warnings, police conduct did not rise to the level of flagrant misconduct, the 
atmosphere during the detention was “congenial,” and the defendant ap
parently made the statement as a spontaneous reaction to the discovery of 
drugs.741 The defendant did not argue that his statement was involuntary;742 
nonetheless, the Court expressed a willingness to examine the totality of 
circumstances even though the lower courts did not undertake such an 
inquiry.743

739. Id. at 2562-64; cf. Brown v. Illinois, 422 U.S. 590, 603-04 (1975) (whether confession fruit of illegal 
arrest depends on whether Miranda warnings given, temporal proximity of arrest and confession, presence 
of intervening circumstances, and purpose and flagrancy of official misconduct); United States v. Weisman, 
624 F.2d 1118, 1126 (2d Cir. 1980) (three-day lapse after illegal arrest, formal arraignment, release on own 
recognizance, general lack of government intimidation, and informed waiver of rights made statement 
admissible), cert, denied, 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980).

740. 100 S. Ct. 2556, 2559 (1980).
741. Id. at 2562-64.
742. Id. at 2564.
743. Id. at 2562.
744. Griffin v. California, 380 U.S. 609, 613-15 (1965). The trial judge may not instruct the jury that the 

defendant’s silence is evidence of guilt. Id.
745. Doyle v. Ohio, 426 U.S. 610, 618 (1976); Miranda v. Arizona, 384 U.S. 436, 468 n.37 (1966).
A prosecutor has referred to a defendant’s postarrest silence whenever he manifests the intent to draw 

attention to the defendant’s silence or whenever his remarks are of such a character that the jury would 
naturally and necessarily take them to be references to the defendant’s silence. United States v. Edwards, 
576 F.2d 1152, 1 154 (5th Cir. 1978) (per curiam); see United States v. Diezel, 608 F.2d 204, 207-08 (5th 
Cir. 1979) (no impermissible comment on defendant’s silence when comment made necessary by mistaken 
answer given by witness).

746. United States v. Hale, 422 U.S. 171, 177 (1975).
747. Doyle v. Ohio, 426 U.S. 610, 618 (1976).
748. Id. at 617 n. 11; see United States v. Allston, 613 F.2d 609, 611 (5th Cir. 1980) (per curiam) 

(postarrest silence permissibly used to impeach defendant’s testimony at trial when defendant creates 
impression that he cooperated fully with police at time of arrest); cf. United States v. Mavrick, 601 F.2d 
921, 932-33 (7th Cir. 1979) (once defendant raises lack of opportunity to explain conduct to police at scene, 
prosecutor can inquire further into defendant's opportunity to offer exculpatory statement at time of 
arrest).

Comment on Postarrest Silence at Trial. The fifth amendment privilege
against self-incrimination prohibits both prosecutors and judges from com
menting on the defendants’ silence at trial.744 Similarly, due process prohibits 
any comment on the defendant’s postarrest silence following the reading of 
Miranda warnings.745 Postarrest silence is inherently ambiguous because such 
conduct may constitute either a tacit admission of guilt or a lawful assertion 
of a fifth amendment right.746 It would be “fundamentally unfair,” moreover, 
to use the defendant’s postarrest silence against him because the Miranda 
warnings implicitly assure the defendant that the assertion of the right to 
silence will not be evidence against him.747

The prosecution may introduce evidence concerning the defendant’s 
postarrest silence only when offered to challenge the defendant’s assertion at 
trial that he cooperated with police at the scene of the arrest.748 Courts 
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generally consider use of postarrest silence as substantive evidence of guilt to 
be reversible error, although the Fifth Circuit apparently applies the harmless 
error rule when the evidence against the defendant is overwhelming and the 
exculpatory statement offered at trial is clearly frivolous.749 On the other 
hand, evidence concerning the defendant’s prearrest silence in the face of 
accusation is admissible if the fact of that silence is inconsistent with the 
defendant’s exculpatory statement offered for the first time at trial.750 751 This 
term in Jenkins v. Anderson,151 for example, the Supreme Court held that 
reference to the accused’s prearrest silence was permissible to impeach the 
defendant’s testimony that he acted in self-defense.752 The Court concluded 
that reference to the defendant’s silence in this context did not violate 
fundamental fairness because “no governmental action induced [the defend
ant] to remain silent before arrest.”753

749. See United States v. Shavers, 615 F.2d 266, 270 n.6 (5th Cir. 1980) (by implication) (when 
exculpatory statement not totally frivolous and government’s case not overwhelming, admission of 
evidence concerning defendant’s silence reversible error).

750. See United States v. Serrano, 607 F.2d 1145, 1151-53 (5th Cir. 1979) (defendants’ prearrest silence 
prior to Miranda warnings admissible when inconsistent with nature of exculpatory statement at trial), 
cert, denied, 100 S. Ct. 1655 (1980).

751. 100 S. Ct. 2124 (1980).
752. Id. at 2129.
753. Id. at 2130.
754. See United States v. Calandra, 414 U.S. 338, 348 (1974) (exclusionary rule is remedy designed to 

safeguard fourth amendment rights through deterrent effect, not to protect personal constitutional right of 
party aggrieved); Mapp v. Ohio, 367 U.S. 643, 648-51, 655-56 (1961) (exclusion doctrine essential part of 
constitutional right to be free from unreasonable searches and seizures).

755. See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (exclusionary rule extended to state criminal trials); 
Weeks v. United States, 232 U.S. 383, 398 (1914) (exclusionary rule first applied to federal criminal trials).

The Supreme Court has refused to extend the exclusionary rule to grand jury proceedings. United States 
v. Calandra, 414 U.S. 338, 350 (1974). The Calandra Court reasoned in part that application of the rule to 
someone not a criminal defendant would ill serve the rule’s objective of deterrence. Id. at 348.

The exclusionary rule can be invoked only against a governmental entity. See Coolidge v. New 
Hampshire, 403 U.S. 443, 487-88 (1971) (offer of evidence by defendant's wife on her own initiative did not 
render her “agent of the state;” evidence inadmissible only if unconstitutional police conduct occurred). 
This term both the First and Second Circuits denied motions to suppress evidence obtained during airline 
searches of baggage because there was insufficient government involvement to invoke the fourth 
amendment. See United States v. Keuylian, 602 F.2d 1033, 1039-40 (2d Cir. 1979) (airline employee’s X- 
ray inspection of baggage, not required by federal law, was private search and therefore did not violate 
fourth amendment; mere presence of Government agent at search, without more, does not render airline 
agent of Government); United States v. Edwards, 602 F.2d 458, 464 (1st Cir. 1979) (because federal statute 
neither authorized nor compelled airline employee to search air freight package, Government involvement 
insufficient to invoke fourth amendment).

Defendants occasionally have urged that either dismissal of the indictment or a directed verdict is more 
appropriate relief than mere suppression of the illegally obtained evidence. In at least one case this term 

THE EXCLUSIONARY RULE

Scope of the Remedy. The exclusionary rule, a judicially created
remedy designed to protect criminal defendants from the consequences of 
violations of their constitutional rights,754 mandates that evidence obtained in 
violation of an individual’s fourth, fifth, or sixth amendment rights not be 
admitted against that individual at trial.755 The rule serves two distinct 
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purposes: (1) to preserve the integrity of the judicial system and (2) to deter 
police misconduct.756 In fifth and sixth amendment cases, challenges fre
quently involve evidence obtained in an atmosphere of uncertainty, intimida
tion, or coercion; admitting such evidence would affect the integrity of the 
factfinding process and thus the judicial system.757 In fourth amendment 
cases, however, the Supreme Court applies the exclusionary rule to deter 
illegal searches and seizures by the police.758 Because operation of the rule 
may exclude the most probative evidence from a jury’s consideration, it 
frequently has been criticized.759

involving fourth amendment claims, this argument was explicitly rejected. See United States v. Fultz, 602 
F.2d 830, 833 (8th Cir. 1979) (suppression of evidence obtained from illegal search of house upheld as 
appropriate remedy; dismissal of indictment would be inimical to public interest in law enforcement). In 
sixth amendment cases, however, the circuits have split on whether suppression is the only appropriate 
remedy. Compare United States v. Franklin, 598 F.2d 954, 957 (5th Cir.) (per curiam) (even assuming 
evidence illegally obtained from defendant’s attorney, proper remedy is suppression), cert, denied, 444 U.S. 
870 (1979) with United States v. Morrison, 602 F.2d 529, 533 (3d Cir. 1979) (because no other relief would 
remedy violation and because of extent and seriousness of improper interference with attorney-client 
relationship only appropriate remedy is dismissal).

756. Mapp v. Ohio, 367 U.S. 643, 656, 659 (1961); Elkins v. United States, 364 U.S. 206, 217, 222 
(1960). In recent years, the interest in preserving judicial integrity has become, at most, a secondary 
consideration to the interest in deterring police conduct. See, e.g., United States v. Corcione, 592 F.2d 111, 
113 (2d Cir.) (exclusionary rule not applied to seizure of evidence incident to warrantless arrest on landing 
of apartment building; principle of subsequent case that may invalidate arrest not applied retroactively 
because deterrence purpose of exclusionary rule not served thereby), cert, denied, 440 U.S. 985 (1979); 
United States v. Workman, 585 F.2d 1205, 1209 (4th Cir. 1978) (exclusionary rule applies in probation 
revocation proceedings because deterrent effect operates as in other adjudicative proceedings; preservation 
of judicial integrity “less significant”); United States v. Carsello, 578 F.2d 199, 204 (7th Cir.) (exclusionary 
rule not applied to evidence of tax fraud discovered through illegally seized usury records; primary purpose 
of deterrence not served when discovery of evidence sufficiently attenuated from search and usury charge 
dropped because of primary illegality), cert, denied, 439 U.S. 979 (1978).

757. See Davis v. North Carolina, 384 U.S. 737, 752-53 (1966) (involuntary confession obtained when 
defendant’s will overbome is constitutionally inadmissible evidence); Escobedo v. Illinois, 378 U.S. 478, 
488-99 (1964) (dictum) (judicial system depending on confessions less reliable than one depending on 
extrinsic evidence; advice of counsel enhances reliability); cf. Brewer v. Williams, 430 U.S. 387, 414 (1977) 
(Powell, J., concurring) (fifth and sixth amendment claims arise in context of challenges to fairness of trial 
or to integrity of factfinding process).

758. See, e.g., United States v. Peltier, 422 U.S. 531, 537 (1975) (retroactive application of exclusionary 
rule to border search would not advance deterrence purpose of rule); Mapp v. Ohio, 367 U.S. 643, 658 
(1961) (exclusionary rule applied to state proceedings to prevent federal officers from illegally seizing 
evidence for use in state prosecutions); Elkins v. United States, 364 U.S. 206, 217 (1960) (rule compels 
respect for constitutional right by removing incentive to disregard it).

759. Justice Rehnquist, joined by Chief Justice Burger, recently criticized the exclusionary rule as 
imposing “tremendous costs on the judicial process.” California v. Minjares, 443 U.S. 916 (1979) 
(Rehnquist, J., with Burger, C.J., dissenting from denial of stay), cert, denied, 100 S. Ct. 181 (1979). See 
generally Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349 (1974); Kaplan, The 
Limits of the Exclusionary Rule, 26 Stan. L. Rev. 1027 (1974).

760. See Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) (exclusionary rule not only 
commands that illegally seized evidence “shall not be used before the Court but that it shall not be used at 
all”).

As originally conceived the exclusionary rule prohibited the use of 
unlawfully obtained evidence for any purpose at trial.760 The Supreme Court 
gradually has modified this complete prohibition; today, the rule prohibits 
only the use of illegally obtained evidence in the Government’s case in 
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chief.761 762 This term the Supreme Court in United States v. Havens162 expanded 
the Government’s ability to use illegally seized evidence for impeachment 
purposes.763 In a five-to-four decision, the Court held that the Government 
may use illegally obtained and otherwise inadmissible evidence to impeach a 
defendant’s responses to proper cross-examination that is “reasonably sug
gested” by the defendant’s direct examination.764

761. See, e.g., Oregon v. Hass, 420 U.S. 714, 722-23 (1975) (defendant’s inculpatory statements taken in 
violation of Miranda admitted for impeachment purposes when defendant’s direct testimony inconsistent); 
Harris v. New York, 401 U.S. 222, 226 (1971) (defendant’s statements taken in violation of Miranda not 
used in Government’s case in chief but admitted to impeach defendant’s contradictory testimony directly 
bearing on crime charged); Walder v. United States, 347 U.S. 62, 65 (1954) (illegally seized evidence 
admitted to impeach defendant’s contradictory direct testimony); cf. Agnello v. United States, 269 U.S. 
20, 35 (1925) (Government not permitted to cross-examine defendant about illegally seized evidence when 
defendant did not mention seized items during direct testimony).

762. 100 S. Ct. 1912 (1980).
763. Id. at 1917.
764. Id.
765. The Havens Court acknowledged limitations placed on the Agnello rule in subsequent cases, id. at 

1915, and treated its decision as another such limitation. Id. at 1916-17; see note 761 supra (cases limiting 
Agnello rule). The dissent argued that the Havens decision is directly contrary to Agnello and, in effect, 
overrules it. Id. at 1918 (Brennan, J., with Marshall, J., dissenting, and Stewart & Stevens, JJ., dissenting in 
part).

766. 269 U.S. 20 (1925).
767. Id. at 34-35.
768. 100 S. Ct. at 1916. Although Justice White stressed the deterrence purpose of the rule, id., he also 

reasoned that allowing the false testimony of criminal defendants to go unchallenged would impair the 
“integrity of the factfinding goals of the criminal trial.” Id. at 1917.

769. Id.
770. 100 S. Ct. at 1917 (Brennan, J., with Marshall, J., dissenting, and Stewart & Stevens, JJ., dissenting 

in part).
771. Id. at 1919. Justice Brennan stressed that the “Constitution guarantees a defendant the fullest 

opportunity to meet the accusation against him.” Id. (citing Walder v. United States, 347 U.S. 62, 65 
(1954)).

772. Id. at 1919 n.2. Justice Brennan stated that “it is unrealistic to assume that limiting instructions 
will afford the defendant significant protection.” Id. (citing Bruton v. United States, 391 U.S. 123 (1968)).

The holding in Havens implicitly overruled765 766 Agnello v. United States,166 
which held constitutionally impermissible the admission of illegally obtained 
evidence to rebut a defendant’s statements on a matter first raised during the 
Government’s cross-examination.767 Writing for the Havens majority, Justice 
White explained that denying the Government the use of illegally obtained 
evidence in its case in chief adequately implements the ends of the exclusiona
ry rule.768 Moreover, the Court reasoned that any incremental furthering of 
those ends by forbidding this type of impeachment is insufficient to overcome 
the countervailing need to prevent false testimony from going unchal
lenged.769

In dissent, Justice Brennan argued that the majority decision robs criminal 
defendants of “the unfettered right to elect whether or not to testify in their 
own behalf.”770 In Justice Brennan’s view, the majority opinion forces the 
criminal defendant to forgo testifying in his own behalf in order to prevent the 
Government from introducing unlawfully seized evidence by way of rebut
tal.771 Justice Brennan argued that although the Government ostensibly 
offered the evidence at issue merely to attack the defendant’s credibility, such 
evidence also served to buttress affirmative elements in the prosecution’s 
case.772 Justice Brennan continued: “[T]hus, almost any time an accused takes 
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the stand, the prosecution will have an opportunity to enhance its case in 
chief.”™

This term in United States v. Payner114 the Supreme Court also limited the 
trial court’s ability to prohibit the use of illegally seized evidence at trial. The 
Court held that the supervisory power of the federal courts773 * 775 does not 
authorize a court to suppress otherwise admissible evidence on the ground 
that it was seized unlawfully from a third party not before the court.776 Payner 
had been indicted for knowingly falsifying his 1972 federal income tax return 
by failing to report that he had a foreign bank account.777 The Government 
relied primarily on a loan guarantee agreement in which Payner pledged his 
foreign bank account funds as security for a $100,000 loan.778 The Govern
ment discovered the loan guarantee in the course of an unlawful search of a 
third party’s briefcase.779

773. Id.
114. 100 S. Ct. 2439 (1980).
775. This power is the inherent power of federal courts to supervise “the administration of criminal 

justice” among the parties before the bar. McNabb v. United States, 318 U.S. 332, 340 (1943). The Court 
has invoked the supervisory power on occasion to exclude evidence taken from the defendant by “willful 
disobedience of the law.” See Elkins v. United States, 364 U.S. 206, 223 (1960) (federal courts should not be 
accomplices to willful disobedience of Constitution); Mallory v. United States, 354 U.S. 449, 455 (1957) 
(Court refused to sanction unnecessary delay in charging arrestee in direct violation of Federal Rules of 
Criminal Procedure); Mesarosh v. United States, 352 U.S. 1, 9 (1956) (using supervisory powers, Court 
refused to uphold conviction based on “tainted testimony”); Rea v. United States, 350 U.S. 214, 217-18 
(1956) (supervisory powers used to enjoin federal agent from testifying in state criminal prosecution 
concerning illegal search and from turning over to state evidence illegally seized).

776. 100 S. Ct. at 2446-47.
111. Id. at 2442.
778. Id.
779. Id. at 2443. The IRS conducted the search that produced the loan guarantee as part of its 

undercover investigation into United States depositors in a Bahamian bank. Id. The search in question 
involved taking a bank official’s locked briefcase without his permission, opening it, and photographing the 
documents inside. Id. The search occurred while the bank official was at a prearranged dinner with a 
former IRS employee. Id.

780. Id. at 2444; see notes 801-37 infra and accompanying text (explaining standing doctrine).
781. 100 S. Ct. at 2444. The Sixth Circuit agreed with the district court’s analysis regarding supervisory 

powers, but did not reach the due process argument. Id.
782. Id. at 2446.
783. Id. at 2445. The Supreme Court did not respond explicitly to the “knowing and purposeful bad

The Supreme Court agreed with the district court that Payner lacked 
standing to suppress the documents illegally seized from the third party 
because Payner was not the aggrieved party.780 Despite the lack of standing, 
the district court reasoned that the due process clause of the fifth amendment, 
together with the inherent supervisory power of the federal courts, required 
the exclusion of evidence tainted by the Government’s “knowing and 
purposeful bad faith hostility to any person’s fundamental constitutional 
rights.”781

Writing for the majority, Justice Powell explained that the Court’s fourth 
amendment decisions “have established beyond any doubt that the interest in 
deterring illegal searches does not justify the exclusion of tainted evidence at 
the instance of a party who was not the victim of the challenged practices.”782 
The Court agreed with the Government’s contention that allowing such an 
extension of the supervisory power would permit the federal courts to exercise 
standardless discretion in applying the exclusionary rule.783
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In dissent, Justice Marshall, joined by Justices Brennan and Blackmun, 
argued that the majority’s holding turned the Court’s fourth amendment 
standing rules “into a sword to be used by the Government to permit it 
deliberately to invade one person’s Fourth Amendment rights in order to 
obtain evidence against another person.”* 784 The dissent pointed out that the 
intentional, illegal conduct of Government agents distinguished this case from 
cases in which “[t]he criminal is to go free because the constable has 
blundered.”785 Justice Marshall further argued that the decision runs contrary 
to the major purpose behind the exercise of the supervisory powers—to 
protect the integrity of the court.786 In addition, he pointed out that because a 
defendant must first establish a violation of his fourth or fifth amendment 
rights, which are already protected by the exclusionary rule, the Court’s 
decision in Payner effectively renders supervisory powers superfluous.787

faith hostility” standard used by the district court, 434 F. Supp. 113, 129 (N.D. Ohio 1977), but instead 
concluded that the supervisory power doctrine could not be used “as a substitute for established Fourth 
Amendment doctrine.” 100 S. Ct. at 2446 n.8.

784. 100 S. Ct. 2447 (Marshall, J., with Brennan & Blackmun, JJ., dissenting).
785. Id. at 2451-52 (citing People v. DeFore, 242 N.Y. 13,21, 150 N.E. 585, 587 (1926) (Brandeis, J.)).
786. Id. at 2453 (Marshall, J., with Brennan & Blackmun, JJ., dissenting).
787. Id.
788. Wong Sun v. United States, 371 U.S. 471, 484 (1963); Silverthorne Lumber Co. v. United States, 

251 U.S. 385, 391-92 (1920); see United States v. Chamberlin, 609 F.2d 1318, 1324-25 (9th Cir. 1979) 
(defendant detained illegally in patrol car for 20 minutes before arrest; evidence derived from detention 
suppressed).

789. Nardone v. United States, 308 U.S. 338, 341 (1939).
790. Wong Sun v. United States, 371 U.S. 471,487, 491 (1963); Nardone v. United States, 308 U.S. 338, 

341 (1939); see, e.g., United States v. Ceccolini, 435 U.S. 268, 279-80 (1978) (connection between illegal 
search and witness’ testimony sufficiently attenuated when witness testified voluntarily and substantial 
time elapsed between search and testimony); United States v. Leonardi, 623 F.2d 746, 752-54 (2d Cir. 
1980) (connection between illegally obtained evidence linking witness to crime and witness’ testimony 
sufficiently attenuated when identity of witness already established, evidence did not implicate witness in 
criminal wrongdoing, and witness had independent motive to testify); United States v. Davis, 617 F.2d 677, 
689 (D.C. Cir. 1979) (free and voluntary testimony before grand jury after consultation with counsel 
sufficiently attenuated from taint of initial illegal arrest); United States v. Brookins, 614 F.2d 1037, 1043-44 
(5th Cir. 1980) (witness’ testimony voluntary and sufficiently attenuated from illegal search); United States 
v. Stevens, 612 F.2d 1226, 1229-30 (10th Cir. 1979) (witness’ testimony sufficiently voluntary and 
information known through independent sources); United States v. Tucker, 610 F.2d 1007, 1013 (2d Cir. 
1979) (although defendant illegally detained for several hours at police station, arrival of FBI agents with 
probable cause to arrest defendant “would probably dissipate the taint”; remanded for further factual 
determination); United States v. Chamberlin, 609 F.2d 1318, 1325 (9th Cir. 1979) (statement made during 
illegal detention led to identification of stolen check; identification inadmissible as fruit of poisonous tree); 
United States v. Jones, 608 F.2d 386, 390-91 (9th Cir. 1979) (motel key found during search incident to 
unlawful arrest led police to evidence of different crime through consent search of motel room; connection 

Fruits of the Poisonous Tree. In addition to prohibiting the Govern
ment’s use of the direct products of illegal searches and arrests, the 
exclusionary rule forbids the use of indirect products of illegal searches and 
arrests by requiring suppression of any evidence obtained through exploita
tion of the original illegality.788 Such “fruits of the poisonous tree”789 may be 
admissible, however, if the Government makes either of two showings. First, 
the Government may show that the connection between the illegal police 
activity and the discovery of the evidence has become so attenuated as to 
dissipate the taint of the illegal action.790 Second, the Government may show 
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that the evidence was obtained from a source independent of the primary 
illegality.791 792

between arrest and evidence indirect and evidence admissible); United States v. Perez-Castro, 606 F.2d 
251, 253 (9th Cir. 1979) (statements made during interrogation on morning after illegal arrest insufficiently 
attenuated).

791. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920); see United States v. Brookins, 
614 F.2d 1037, 1048 (5th Cir. 1980) (despite prior illegality leading to discovery of witness, witness’ 
voluntary testimony admissible if Government proves witness would have been discovered by ordinary 
investigation or by leads already in possession of police); United States v. Basey, 613 F.2d 198, 203 (9th Cir. 
1979) (when all information necessary to get evidence already known and evidence obtained through 
normal investigative techniques before illegal search, evidence admissible), cert, denied, 100 S. Ct. 1854 
(1980); United States v. Allard, 600 F.2d 1301, 1306 (9th Cir. 1979) (evidence not tainted if information 
gained from illegal entry merely intensified existing investigation).

792. 445 U.S. 463 (1980).
793. Id. at 470.
794. Id.
795. Id. at 471-72.
796. Id. at 472-73.
797. The Court noted that both photo and lineup identifications were “conceded to be suppressible 

fruits of the fourth amendment violation.” Id. at 472.
798. Id. at 472-73.
799. Id. at 474.
800. Id. Justice Brennan did note that “|w]e need not decide whether respondent’s person should be 

considered evidence, and therefore a possible ‘fruit’ of police misconduct,” but in this part of the opinion he 
was joined only by Justices Stewart and Stevens. Id. at 475. Justice Powell, in a separate concurrence, 
explained that he would explicitly reject any such claim by defendant. Id. at 477 (Powell, J., with 
Blackmun, J., concurring in part). Justice White, writing separately, argued that such a claim was 
foreclosed by Frisbie v. Collins, 342 U.S. 519 (1952). Id. at 478 (White, J., with Burger, C.J., & Rehnquist, 
J., concurring in result).

This term in United States v. Crews'192 the Supreme Court addressed the 
issue of whether an in-court identification should be suppressed as the fruit of 
an unlawful arrest. In Crews the D.C. Court of Appeals had ruled that the in
court identification would not have occurred but for the defendant’s illegal 
arrest, which led to photo and lineup identifications and eventually to the 
prosecution of the case.793 For that reason, the court held the victim’s in-court 
identification to be “fruit of the poisonous tree.”794 The Supreme Court 
reversed, noting that an in-court identification has three components: (1) the 
victim’s presence at trial, (2) the victim’s knowledge of and ability to 
reconstruct the crime and to identify the defendant, and (3) the defendant’s 
presence in the courtroom.795 Finding that none of these three elements 
“ha[d] been come at by exploitation” of the illegal arrest, the Court declined 
to order suppression of the in-court identification testimony.796 Justice 
Brennan, writing for the Court, recognized the possibility that under some 
circumstances intervening photo or lineup identifications797 could affect the 
reliability of the in-court identification and render it inadmissible as well.798 In 
Crews, however, the trial court expressly found that the victim’s courtroom 
identification rested on an independent recollection of her initial encounter 
with the assailant and was uninfluenced by pretrial identification proce
dures.799 The Court further held that although the in-court identification 
depended on the defendant’s presence, which was itself precipitated by the 
unlawful arrest, the defendant himself was not a suppressible “fruit of the 
poisonous tree.”800
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Standing to Challenge Constitutional Violations. Because the exclu
sionary rule operates to keep relevant and reliable evidence from the trier of 
fact, the Supreme Court has employed the doctrine of standing to restrict the 
applicability of the rule.801 Under the standing doctrine the exclusionary rule 
is available only to those persons whose own fourth amendment rights have 
been violated by an illegal search and seizure.802 Thus, a court must determine 
whether the alleged constitutional violation “infringed an interest of the 
defendant which the Fourth Amendment was designed to protect.”803

Two major decisions804 by the Supreme Court at the end of this term 
completed the task, begun in Rakas v. Illinois,* 05 of rewriting the doctrine of 
standing to challenge fourth amendment violations. Before Rakas, a defend
ant could establish standing by demonstrating ownership or possession of 
property at the time of its seizure,806 a proprietary or possessory interest in the 
premises searched,807 or legitimate presence on the premises at the time of the 
search.808 Furthermore, Jones v. United States* 09 granted a defendant charged 
with a possessory crime automatic standing to challenge an illegal seizure 
without requiring that he allege possession of the item seized.810 In Rakas, the 
Court shifted the focus of the standing inquiry to a determination of whether 
the defendant had suffered an actual violation of his own fourth amendment 
rights.811 The touchstone of this inquiry then became the defendant’s 
“legitimate expectation of privacy” in the area searched.812 Rakas thus

801. Rakas v. Illinois, 439 U.S. 128, 133, 137-38 (1978); United States v. Ceccolini, 435 U.S. 268, 275- 
76 (1978); see United States v. Calandra, 414 U.S. 338, 348 (1974) (exclusionary rule restricted to those 
areas in which its remedial objectives most efficaciously served).

802. See Rawlings v. Kentucky, 100 S. Ct. 2556, 2561-62 (1980) (defendant did not have standing to 
challenge search of purse belonging to his companion because he had no legitimate expectation of privacy); 
United States v. Payner, 100 S. Ct. 2439, 2444 (1980) (noting “established rule” that evidence may be 
excluded for fourth amendment violations only when defendant’s own legitimate expectation of privacy has 
been violated); United States v. Sanchez-Jaramillo, No. 78-2649, slip op. at 10 (7th Cir. Apr. 22, 1980, 
amended May 19, 1980) (defendant had no standing to challenge search of accomplice’s locked suitcases), 
cert, denied, 49 U.S.L.W. 3248 (U.S. Oct. 7, 1980); United States v. Baucom, 611 F.2d 253, 255 (8th Cir. 
1979) (per curiam) (defendant had no standing to object to admission of cocaine found in accomplice’s sock 
because defendant may not vicariously assert another person’s fourth amendment rights).

803. Rakas v. Illinois, 439 U.S. 128, 140 (1978).
804. Rawlings v. Kentucky, 100 S. Ct. 2556 (1980); United States v. Salvucci, 100 S. Ct. 2547 (1980).
805. 439 U.S. 128 (1978).
806. Jones v. United States, 362 U.S. 257, 261 (1960).
807. Id. at 266.
808. Id. at 267.
809. 362 U.S. 257 (1960).
810. Id. at 264. The Supreme Court developed the “automatic standing” rule of Jones to circumvent the 

dilemma presented to defendants charged with a possessory crime, whereby in order to establish their 
standing to challenge the search or seizure they were forced to allege the primary element of their offense. 
Id. at 261-62. Before Jones, a prosecutor could assert the contradictory positions that a defendant violated 
the law by possessing contraband but that he lacked standing to object to its illegal seizure because he did 
not possess it at the time of the search. Id. at 263.

811. 439 U.S. at 139-40.
812. See id. at 148-49 (denying standing to defendants who made no showing of legitimate expectation 

of privacy in glove compartment and under seat of car in which they were passengers); United States v. 
Smith, 621 F.2d 483, 487-88 (2d Cir. 1980) (defendants lacked standing to challenge search of automobile 
because they had no ownership interest and took no precautions to maintain privacy); United States v. 
Williams, 613 F.2d 560, 563 (5th Cir. 1980) (defendants lacked standing to challenge search of laboratory 
used to manufacture drugs because they had no legitimate expectation of privacy in area searched); United 
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eliminated the “legitimate presence on the premises” prong of traditional 
fourth amendment standing doctrine.* 813 814

States v. Vicknair, 610 F.2d 372, 379-81 (5th Cir. 1980) (defendants had no reasonable expectation of 
privacy in boat because they had no ownership interest, they did not use boat as home, and because the boat 
was used indiscriminately by number of people); United States v. Torch, 609 F.2d 1088, 1091 (4th Cir.
1979) (defendant lacked standing to challenge search of employer’s warehouse because he had no 
legitimate expectation of privacy there); United States v. Vasquez-Vasquez, 609 F.2d 234, 235 (5th Cir.
1980) (defendant’s fourth amendment rights not infringed by illegal stop of car that defendant neither 
owned nor possessed); United States v. Thomann, 608 F.2d 560, 564 (1st Cir. 1979) (defendant lacked 
standing to challenge detention of wife for fingerprinting because no legitimate expectation of privacy of 
defendant implicated in “search” for wife’s fingerprints); United States v. Byers, 600 F.2d 1130, 1132 (5th 
Cir. 1979) (defendants lacked standing to challenge search of abandoned boats because no legitimate 
expectation of privacy in interior of boats); cf. Word v. United States, 604 F.2d 1127, 1129 (8th Cir. 1979) 
(defendant lacked standing to challenge illegal release of witness’ hospital records because defendant’s own 
fourth amendment rights not violated).

813. See Rakas v. Illinois, 439 U.S. 128, 142 (1978) (phrase “legitimately on premises” creates “too 
broad a gauge for measurement of Fourth Amendment rights”). The Tenth Circuit applied the same 
analysis to eliminate the “proprietary interest” prong of traditional standing doctrine. See United States v. 
Rios, 611 F.2d 1335, 1345 (10th Cir. 1979) (although bare legal ownership may establish property right, 
trial court not clearly erroneous in finding lack of reasonable expectation of privacy in mobile home).

814. 100 S. Ct. 2556 (1980).
815. Id. at 2562.
816. Id. at 2559.
817. Id. at 2559-60. The State conceded before the Supreme Court that the search of the purse was 

unreasonable and violated the fourth amendment. Id. at 2566 (Marshall, J., with Brennan, J., dissenting).
818. Id. at 2560. Rawlings also claimed that under the doctrine of Jones v. United States, 362 U.S. 257 

(1960), he was entitled to “automatic standing.” 100 S. Ct. at 2560 n.2. The Court’s decision that same day 
in United States v. Salvucci, 100 S. Ct. 2547 (1980), however, disposed of this contention by eliminating 
automatic standing for possessory offenses. Rawlings v. Kentucky, 100 S. Ct. 2556 n.2 (1980); see notes 
829-37 infra and accompanying text (discussing United States v. Salvucci).

819. 100 S. Ct. at 2560. The Kentucky Court of Appeals also affirmed the trial court’s denial of 
petitioner’s motion to suppress, but on the ground that although Rawlings did indeed have standing, the 
search itself was legal. Id.

820. Id. at 2561.
821. Id. Because of this two-step inquiry, in conducting a hearing on a motion to suppress trial courts 

always should first determine whether the defendant had a legitimate expectation of privacy. A negative 
finding on this issue obviates the need to examine the legality of the search. See United States v. Reyes, 595 

This term, in Rawlings v. Kentucky*™  the Court substantially reduced the 
importance of property concepts in fourth amendment standing doctrine by 
holding that a property interest in the item seized does not, by itself, confer 
standing to challenge a search.815 Rawlings had been charged with trafficking 
in, and possession of, various controlled substances.816 At trial, the State 
introduced into evidence against Rawlings a quantity of drugs that had been 
seized during a search of his companion’s purse.817 Rawlings claimed 
ownership of the drugs and moved to suppress the evidence as fruits of an 
illegal search.818 Both the trial court and the Kentucky Supreme Court held 
that Rawlings lacked standing to contest the search.819

Writing for the Court, Justice Rehnquist agreed with the Kentucky 
Supreme Court that Rakas had focused future standing inquiries on the 
question of whether a defendant possesses a “legitimate expectation of 
privacy” in the area searched.820 Justice Rehnquist noted that after Rakas a 
defendant bears the burden of proving not only that the challenged search was 
illegal, but also that he had a legitimate expectation of privacy in the area 
searched.821 Although the petitioner in Rawlings argued that his ownership of 
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the seized goods entitled him to challenge the search regardless of his 
expectation of privacy, the Court responded that “[w]hile ownership of the 
drugs is undoubtedly one fact to be considered in this case, Rakas emphatical
ly rejected the notion that ‘arcane’ concepts of property law ought to control 
the ability to claim the protections of the Fourth Amendment.”822

F.2d 275, 278 (5th Cir. 1979) (because defendant’s own fourth amendment rights not violated, court will 
not determine whether search illegal).

822. 100 S. Ct. at 2562. Justice Rehnquist asserted that if petitioner had placed the items in "plain 
view,” he would still have owned them, but he would not have been able to claim any legitimate expectation 
of privacy. Id.

823. Id. at 2566 (Marshall, J., with Brennan, J., dissenting). This principle constituted the logical 
foundation for the Jones “automatic standing” rule for defendants charged with possessory offenses, which 
the Court overruled in United States v. Salvucci, 100 S. Ct. 2547 (1980). See notes 827-37 infra and 
accompanying text (discussing United States v. Salvucci).

824. 100 S. Ct. at 2566 (Marshall, J., with Brennan, J., dissenting).
825. Id. In fact, Justice Marshall noted that the Rakas Court expressly disavowed any intention to 

foreclose such a claim and instead suggested the continuing validity of the proprietary interest test. Id.; see 
Rakas v. Illinois, 439 U.S. 128, 142 n.l 1 (1978) (“This is not to say that such [casual] visitors could not 
contest the lawfulness of the seizure of evidence or the search if their own property were seized during the 
search.”).

826. 100 S. Ct. at 2566 (Marshall, J., with Brennan, J., dissenting). Rakas was the only case directly 
relied upon by the majority in developing its opinion. Id.

827. 362 U.S. 257 (1960).
828. Id. at 264: see notes 808-10 supra and accompanying text (discussing rationale of Jones rule).
829. 100 S. Ct. 2547 (1980).
830. Id. at 2554 (emphasis in original).
831. 390 U.S. 377 (1968).

Justice Marshall, joined in dissent by Justice Brennan, argued that the 
Court for the first time had rejected the “fundamental principle . . . that an 
interest ... in the property seized is sufficient to invoke the Constitution’s 
protections against unreasonable searches and seizures.”823 The majority 
misinterpreted Rakas, Justice Marshall wrote, when it asserted that Rakas 
established the proposition that the fourth amendment protects individuals 
against unreasonable searches and seizures only if they have a privacy interest 
in the place searched.824 Justice Marshall pointed out that no fourth 
amendment claim based on an interest in the property seized was before the 
Court in Rakas; consequently, the Court did not decide and could not have 
decided whether such a claim could be maintained.825 Because Rakas 
addressed only the “legitimate presence on the premises” prong of the 
standing doctrine, Justice Marshall viewed it as poor support for the Rawlings 
majority’s attack on the “interest in the items seized” prong of standing 
doctrine.826

On the same day that it decided Rawlings, the Court also overruled the 
“automatic standing” rule of Jones v. United States,827 which had traditionally 
granted automatic standing to criminal defendants charged with a possessory 
offense.828 829 In United States v. Salvucci329 Justice Rehnquist, writing for the 
Court, stated that the Jones rule had “outlived its usefulness” and that it now 
served “only to afford a windfall to defendants whose Fourth Amendment 
rights have not been violated.”830 831 He reasoned that the two justifications for 
the Jones rule had been substantially eroded. First, the dilemma faced by a 
defendant forced to allege possession of contraband to gain standing to 
challenge its seizure was removed by the Court’s holding in Simmons v. 
United States331 that testimony given by a defendant in support of a 
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suppression motion cannot be used at trial as evidence of the defendant’s 
guilt.832 Second, Justice Rehnquist stated that by removing ownership of the 
item seized as a criterion for standing, Rawlings v. Kentucky833 allows a 
prosecutor to assert consistently that a defendant possessed a good seized 
during a search but had no fourth amendment claim because he lacked a 
“legitimate expectation of privacy” in the area searched.834 Consequently, 
“defendants charged with crimes of possession may only claim the benefits of 
the exclusionary rule if their own Fourth Amendment rights have in fact been 
violated.”835

832. 100 S. Ct. at 2552 (citing Simmons v. United States, 390 U.S. 377, 390 (1968)).
833. 100 S. Ct. 2556 (1980).
834. United States v. Salvucci, 100 S. Ct. 2547, 2552-53(1980).
835. Id. at 2549.
836. Id. at 2555. (Marshall, J., with Brennan, J., dissenting).
837. Id. at 2556. Justice Marshall cited his dissent in Rawlings in which he argued that the majority 

overlooked the fact that the fourth amendment guarantees security in one’s “effects” as well as one’s person 
and residence. Id. (citing Rawlings v. Kentucky, 100 S. Ct. 2556, 2568 (1980) (Marshall, J., with Brennan, 
J., dissenting)).

Justice Marshall, again joined in dissent by Justice Brennan, argued that 
Simmons does not provide complete protection against the self-incrimination 
dilemma, because suppression hearing testimony might be admissible for 
impeachment purposes.836 Justice Marshall agreed that Rawlings, by distin
guishing possession from a “legitimate expectation of privacy,” had done 
away with the problem of the prosecutor’s presentation of inconsistent 
positions that was addressed in Jones, but by so doing the majority had 
abandoned any notion that the fourth amendment protects property interests 
as well as privacy interests.837
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II. Preliminary Proceedings

PROSECUTORIAL DISCRETION

The separation of powers doctrine generally prevents the courts from 
interfering with a prosecutor’s discretion in initiating and controlling criminal 
prosecutions.838 Indeed, this principle is supported by a rebuttable presump
tion that criminal prosecution is undertaken in good faith and in a nondis- 
criminatory manner.839 The prosecutor has broad authority to decide who to 

838. See United States v. Wilson, 614 F.2d 1224, 1228 (9th Cir. 1980) (court will not interfere with 
prosecutor’s discretion to issue grand jury subpoena; narrow scope of supervisory powers over grand jury 
process stems from constitutionally based independence of court, prosecutor, and grand jury); cf. United 
States v. Northside Realty Assocs., 613 F.2d 501, 505 (5th Cir. 1980) (under constitutional duty to execute 
laws faithfully, executive branch has discretion in exercising power to control conduct of prosecutions). See 
generally Nixon v. Administrator of General Services, 433 U.S. 425, 443 (1977) (test for violations of 
separation of powers doctrine is whether action disrupts balance between coordinate branches and their 
constitutionally assigned functions).

839. United States v. Torquato, 602 F.2d 564, 569 (3d Cir.) (presumption that prosecution undertaken 
in good faith and nondiscriminatory manner reinforces judicial deference to prosecutorial discretion), cert, 
denied, 444 U.S. 941 (1979); United States v. Niemiec, 611 F.2d 1207, 1209 (7th Cir. 1980) (presumption 
that criminal prosecution initiated in good faith and nondiscriminatory manner rebuttable by showing that 
prosecution based on impermissible considerations such as race, religion, or desire to punish exercise of 
constitutional rights).
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prosecute,840 what charges to bring,841 when to bring them,842 and whether to 
prosecute at all.843

840. See United States v. Choate, 619 F.2d 21, 23 (9th Cir. 1980) (per curiam) (no impermissible 
discrimination when Government gives priority to prosecuting those suspected of more than one serious 
offense; policy effectively reduces crime by efficiently allocating resources); United States v. Duncan, 598 
F.2d 839, 869 (4th Cir.) (court will not interfere with prosecutor’s discretion when decision to prosecute 
not based on unjustifiable standard; Government has broad discretion in deciding whom to prosecute), 
cert, denied. 444 U.S. 871 (1979)

Guidelines for prosecutors recommend that efficient allocation of resources and a person’s criminal 
history be considered in determining whether to prosecute. United States Dep’t of Justice, 
Principles of Federal Prosecution 8-9(1980).

841. See United States v. Batchelder, 442 U.S. 114, 123-24 (1979) (when action violates more than one 
criminal statute Government may prosecute under either statute, without regard to penalty, provided no 
discrimination against any class of defendants); United States v. Brien, 617 F.2d 299, 310 (1st Cir.) 
(Government’s election to prosecute under statute providing penalty more severe than other statutes 
prohibiting similar conduct within prosecutorial discretion), cert, denied, 100 S. Ct. 1854 (1980); United 
States v. Aleman, 609 F.2d 298, 305-06 (7th Cir. 1979) (decision to charge broad statutory offense or to 
select only underlying crime within prosecutorial discretion and not violative of equal protection), cert, 
denied, 445 U.S. 946 (1980); United States v. Jones, 607 F.2d 269, 273 (9th Cir. 1979) (when two statutes 
apply to same act and no affirmative evidence that Congress intended to limit application of one statute in 
favor of application of another, Government may elect to prosecute under either statute), cert, denied, 444 
U.S. 1085 (1980); United States v. Stapleton, 600 F.2d 780, 781 (9th Cir. 1979) (when action violates more 
than one statute Government may prosecute under either without regard to penalty so long as no 
discrimination against any class of defendants); United States v. Mendenhall, 597 F.2d 639, 641 (8th Cir.) 
(per curiam) (Government may dismiss one indictment and bring another for different offense if based on 
further development of case), cert, denied, 444 U.S. 855 (1979); cf. United States Dep’t of Justice, 
Principles of Federal Prosecution 17 (1980) (to ensure equal justice all defendants should be 
charged with most serious offense encompassed by conduct and likely to result in conviction).

842. See United States v. Lovasco, 431 U.S. 783, 796 (1977) (defendant’s indictment 18 months after 
alleged crime does not violate due process despite prejudice when delay due to good faith investigation); 
United States v. Cerrito, 612 F.2d 588, 593 (1st Cir. 1979) (indictment returned four years after 
commission of alleged criminal acts does not violate due process when delay due to valid investigation and 
within statute of limitations): United States v. Lieberman, 608 F.2d 889, 902-03 (1st Cir. 1979) (defendant’s 
indictment four years after alleged crime does not violate due process when delay reasonable for length and 
complexity of investigation and no showing of actual prejudice), cert, denied, 444 U.S. 1019 (1980); United 
States v. West, 607 F.2d 300, 304 (9th Cir. 1979) (per curiam) (defendant’s indictment five months after 
alleged crime does not violate due process when no showing of actual prejudice to defendants); United 
States v. DiGregorio, 605 F.2d 1184, 1193 n. 10 (1st Cir.) (defendant’s challenge to conviction based on 10- 
month preindictment delay without merit when no showing of prejudice), cert, denied, 444 U.S. 937 (1979); 
cf. United States v. Wilson, 614 F.2d 1224, 1228 (9th Cir. 1980) (delay in service of grand jury subpoena 
within prosecutor’s discretion when done to allow collection of additional evidence).

The Supreme Court has indicated that the due process test of preindictment delays must focus on the 
extent of actual prejudice to the defendant, the length of delay, and the reason for the delay. United States 
v. Lovasco, 431 U.S. 783, 789-90 (1977). Failure to object before trial to a preindictment delay is a waiver 
of the right to object. Fed. R. Crim. P. 12(b)(1) (objection based on defects in initiating prosecution must 
be raised prior to trial); see United States v. DiGregorio, 605 F.2d 1184, 1193 n.10 (1st Cir.) (challenge on 
first day of trial to 10-month preindictment delay denied for failure to raise motion before trial), cert, 
denied, 444 U.S. 937 (1979); United States v. Falk, 605 F.2d 1004, 1009 (7th Cir. 1979) (challenge to 40- 
month preindictment delay denied when first raised on appeal), cert, denied, 445 U.S. 903 (1980). Statutes 
of limitations are the primary safeguards against stale prosecutions. E.g., United States v. Lovasco, 431 
U.S. 783, 789 (1977); United States v. Cerrito, 612 F.2d 588, 593 (1st Cir. 1979); United States v. 
Lieberman, 608 F.2d 889, 902 (1st Cir. 1979), cert, denied, 444 U.S. 1019 (1980); United States v. West, 607 
F.2d 300, 304 (9th Cir. 1979) (per curiam); United States v. Falk, 605 F.2d 1005, 1009 (7th Cir. 1979), cert, 
denied, 445 U.S. 903 (1980). But cf. United States v. Bailey, 444 U.S. 394, 414 (1980) (protection of statute 
of limitations does not extend to persons fleeing justice; statute tolled while escapee at large).

843. See United States v. Griffin, 617 F.2d 1342, 1348 (9th Cir. 1980) (decision to bring indictment and 
extent to which indictment covers alleged criminal acts of defendant within prosecutor’s discretion); 
United States v. Cerrito, 612 F.2d 588, 593 (1st Cir. 1979) (prosecutor has discretion to bring charges once
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The concept of dual sovereignty allows, at the prosecutor’s discretion, 
successive state-federal prosecutions of charges arising out of the same 
criminal acts.* 844 To avoid possible problems engendered by such multiple 
prosecutions, the Department of Justice has adopted an internal guideline, 
known as the Petite policy.845 This policy provides that, unless there is both a 
compelling federal interest and prior approval by an Assistant Attorney 
General, the federal government will decline prosecution after a prior state 
prosecution based on the same criminal conduct.846 Because the Petite policy 
is an internal Department of Justice guideline, the courts usually will not 
interfere with its application or waiver,847 and ordinarily will dismiss a federal 
conviction at the Government’s request on the basis of a Petite policy 
violation.848 This term, however, in Thompson v. United States,849 the 
Supreme Court declined to vacate a judgment based solely on the Govern
ment’s assertion of a Petite policy violation when the Government had 
indicated mistakenly to the court below that no violation had occurred.850 
Instead, relying on its independent examination of the record, the Court 
vacated the judgment and remanded to the Sixth Circuit for reconsidera
tion.851

probable cause established); United States v. Weiss, 599 F.2d 730, 735 n.9 (5th Cir. 1979) (decision to 
prosecute within prosecutor’s dicretion); cf. United States Dep’t of Justice, Principles of Federal 
Prosecution 5-6 (1980) (prosecutor should commence prosecution unless no substantial federal interest 
served, accused subject to prosecution in different jurisdiction, or adequate noncriminal alternative exists).

844. See Abbate v. United States, 359 U.S. 187, 194-95 (1959) (successive state-federal prosecutions 
arising out of same acts not violation of double jeopardy; each sovereign entitled to prosecute for criminal 
acts under its laws); United States v. Sellers, 603 F.2d 53, 57 (8th Cir. 1979) (same), vacated on other 
grounds, 100 S. Ct. 3033 (1980); United States v. Aleman, 609 F.2d 298, 309 (7th Cir. 1979) (same), cert, 
denied, 445 U.S. 946 (1980); cf. United States v. Renfro, 620 F.2d 569, 574 (6th Cir.) (decision to bring 
federal prosecution after state prosecution for same act within prosecutor’s discretion), cert, denied, 49 
U.S.L.W. 3283 (U.S. Oct. 21. 1980).

845. See 9 United States Attorneys’ Manual 2.142. The name is derived from the case in which the 
Supreme Court first acknowledged the policy. Petite v. United States, 361 U.S. 529, 530-31 (1960) (per 
curiam) (United States Attorney General has formally defined policy against duplicating federal and state 
prosecutions).

846. See Petite v. United States, 361 U.S. at 530-31 (initiation or continuation of federal prosecution 
following state prosecution based on substantially same acts prohibited unless compelling federal interest 
supports prosecution and authorization obtained from assistant attorney general).

847. See United States v. Renfro, 620 F.2d 569, 574 (6th Cir.) (federal prosecution not barred by Petite 
policy when state dismissed identical charges; Government only party with standing to assert policy’s 
applicability), cert, denied, 49 U.S.L.W. 3283 (U.S. Oct. 21, 1980); United States v. Sellers, 603 F.2d 53, 57 
(8th Cir. 1979) (federal indictment not barred by Petite policy when defendant previously convicted for 
same act by state; decision to waive Petite policy within prosecutor’s discretion and improper subject of 
judicial review), vacated on other grounds, 100 S. Ct. 3033 (1980); United States v. McInnis, 601 F.2d 1319, 
1328 (5th Cir. 1978) (indictment and appeal not subject to dismissal for alleged violation of Petite policy; 
court not charged with enforcing internal government guidelines), cert, denied, 100 S. Ct. 1649 (1980); cf. 
United States v. Wilson, 614 F.2d 1224, 1227 (9th Cir. 1980) (not unreasonable to issue subpoena contrary 
to agency regulation recommending reasonable advance notice of required appearance before grand jury; 
court will not enforce internal agency policy unless compliance mandated by Constitution or federal law).

848. See Thompson v. United States, 444 U.S. 248, 249-50 (1980) (per curiam) (dictum) (Supreme 
Court consistently grants certiorari and vacates judgments upon Government’s representation that internal 
policies violated); Rinaldi v. United States, 434 U.S. 22, 31 (1977) (district court’s denial of motion to 
dismiss indictment abuse of discretion; motion to dismiss based on violation of Petite policy should be 
granted when sought in good faith and not contrary to society’s interest).

849. 444 U.S. 248 (1980) (per curiam).
850. Id. at 250-51.
851. Id. at 251.
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Nonetheless, the judiciary retains the responsibility of protecting individu
als from abuses of prosecutorial discretion that violate constitutional rights.852 
Such abuses may take the form of either vindictiveness853 or selective 
prosecution.854 It is unclear whether courts regard selective prosecution as a 
means of establishing prosecutorial vindictiveness or as a distinct form of 
prosecutorial abuse.855 Vindictiveness may be established by showing that the 
prosecution was initiated to discourage or punish the defendant’s exercise of a 
constitutional right.856 Selective prosecution, in contrast, may be established 
by a showing that other similarly situated individuals generally have not been 
prosecuted857 and that the decision to prosecute was based on impermissible 
considerations such as the defendant’s race, religion, or political beliefs.858

852. See United States v. Wilson, 614 F.2d 1224, 1228 (9th Cir. 1980) (prosecutor’s withholding of 
grand jury subpoena until morning of required appearance not abuse of discretion; courts will intervene 
with prosecutor’s discretion when exercise violates due process).

853. See Blackledge v. Perry, 417 U.S. 21, 25-28 (1974) (institution of subsequent prosecution on more 
serious charge against defendant pursuing appeal of conviction on lesser charge violates due process); 
United States v. Rosales-Lopez, 617 F.2d 1349, 1357 (9th Cir. 1980) (defendant’s due process rights 
violated when prosecution vindictive).

854. See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (unequal administration of laws to 
discriminate between similarly situated persons denial of equal protection); United States v. Niemiec, 611 
F.2d 1207, 1209 (7th Cir. 1980) (selective prosecution violates equal protection guarantee of fifth 
amendment); United States v. Lichenstein, 610 F.2d 1272, 1281 (5th Cir. 1980) (selective prosecution, if 
based on impermissible motive, violates constitutional guarantee of equal protection).

855. Compare United States v. Sellers, 603 F.2d 53, 57-58 (8th Cir. 1979) (claim of vindictive 
prosecution distinguished from claim of selective prosecution), vacated on other grounds, 100 S. Ct. 3033 
(1980) with United States v. Grande, 620 F.2d 1026, 1030 (4th Cir. 1980) (defendant’s claim of 
prosecutorial vindictiveness based on unindicted status of coconspirator who was former client of 
prosecutor and contributor to prosecutor’s election campaign).

856. See United States v. Rosales-Lopes, 617 F.2d 1349, 1357 (9th Cir. 1980) (superceding indictment 
filed after defendant insisted on jury trial; trial court did not err in refusing to dismiss for vindictive 
prosecution when second indictment exposed defendant to less risk of punishment); United States v. 
Griffin, 617 F.2d 1342, 1343 (9th Cir. 1980) (second indictment for different crimes returned five days after 
defendant moved to dismiss first indictment; trial court did not err in refusing to dismiss second indictment 
when totality of circumstances dispelled appearance of vindictiveness).

857. See, e.g., United States v. Grande, 620 F.2d 1026, 1030 (4th Cir. 1980) (unindicted coconspirator 
was client of prosecutor's former law firm and contributor to prosecutor’s earlier political campaign; no 
selective prosecution when prosecutor signed affidavit stating he recused himself from prosecutorial 
decisions involving coconspirator); United States v. Heilman, 614 F.2d 1133, 1138 (7th Cir.) (defendant 
only individual prosecuted of 6,797 individuals investigated; no selective prosecution when no evidence 
that others violated law), cert, denied, 48 U.S.L.W. 3059 (U.S. May 13, 1980); United States v. Niemiel, 
1209 (7th Cir. 1980) (Government witness, alleged to be forger and briber by defendant, not prosecuted; no 
selective prosecution when defendants charged with and convicted of perjury); United States v. 
Lichenstein, 610 F.2d 1272, 1281 (5th Cir. 1980) (alleged instigator of defendant's crime not prosecuted; no 
selective prosecution when Government unable to locate instigator); United States v. Sellers, 603 F.2d 53, 
57 (8th Cir. 1979) (defendant alleged prosecution impermissibly motivated by light state sentence; no 
selective prosecution when 33 members of same conspiracy also federally indicted), vacated on other 
grounds. 100 S. Ct. 3033 (1980); United States v. Torquato, 602 F.2d 564, 570-72 (3d Cir.) (former party 
chairman alleged to have extorted money as did defendant-party chairman; no selective prosecution when 
defendant did not make prima facie showing of former chairman’s guilt), cert, denied., 444 U.S. 941 (1979); 
United States v. Stout, 601 F.2d 325, 328 (7th Cir.) (defendant alleged prosecution impermissibly 
motivated by tax protest activities; no selective prosecution without further showing that other delinquent 
taxpayers not prosecuted), cert, denied, 444 U.S. 979 (1979).

858. See United States v. Choate, 619 F.2d 21, 23 (9th Cir. 1980) (per curiam) (defendant allegedly 
prosecuted because suspected of another offense Government could not prove; no selective prosecution 
when prosecution not based on race, religion, or political belief); United States v. Heilman, 614 F.2d 1133,
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In Blackledge v. Perrys the Supreme Court stated that the mere apprehen
sion of vindictiveness may so deter a defendant from exercising an appellate 
remedy that prosecutorial substitution of a more severe charge on appeal, 
even without evidence of actual retaliatory motive, is a per se violation of due 
process.* 859 860 This term, however, the Sixth Circuit in United States v. An
drews, 861 following the lead of the Fifth Circuit,862 held that the inference of 
vindictiveness may be rebutted by the prosecution in some cases involving the 
substitution of more severe charges.863 The court in Andrews held that only a 
prima facie case of vindictiveness was established by proof that the prosecu
tion imposed additional charges after the defendants successfully appealed a 
denial of bail.864 The court then remanded the case for a determination of 
whether the Government’s explanation—that the new charge would have 
been imposed before the defendants’ bail motion, were it not for scheduling 
difficulties and the prosecutor’s lack of experience—adequately rebutted the 
inference of vindictiveness.865 The court indicated that the Blackledge per se 
rule applies only in those situations involving the substitution of a more 
serious charge and not in cases involving the addition of a new charge for a 
separate and distinct offense growing out of the same or related activities.866

1138 (7th Cir.) (defendant alleged prosecution impermissibly motivated by his lobbying activities and 
public criticism of new copyright act; no selective prosecution when no causal connection shown between 
prosecution and defendant’s political activities), cert, denied, 100 S. Ct. 3014 (1980); United States v. Moss, 
604 F.2d 569, 571 (8th Cir. 1979) (defendant alleged prosecution impermissibly motivated by his public 
encouragement of fraudulent tax filings; no selective prosecution when no evidence of connection between 
decision to prosecute and defendant’s exercise of first amendment rights), cert, denied, 444 U.S. 1071 
(1980); United States v. Duncan, 598 F.2d 839, 869 (4th Cir.) (selective prosecution evidentiary hearing 
properly denied when no allegation that prosecution initiated in response to exercise of constitutional 
rights or based on unjustifiable standard such as race or religion), cert, denied, 444 U.S. 871 (1979).

The defendant must make a threshold showing of discriminatory prosecution before the court will hold 
an evidentiary hearing on the issue. See United States v. Larson, 612 F.2d 1301, 1304 (8th Cir.) (trial court 
properly refused to hold evidentiary hearing on discriminatory prosecution when defendant failed to make 
prima facie showing of discrimination on impermissible grounds), cert, denied, 100 S. Ct. 2154 (1980). The 
defendant’s heavy burden of establishing selective prosecution highlights the judicial respect for prosecu
torial discretion. United States v. Lichenstein, 610 F.2d 1272, 1281 n.4 (5th Cir. 1980); United States v. 
Torquato, 602 F.2d 564, 569 (3d Cir.) (trial court properly refused to hold evidentiary hearing on allegedly 
discriminatory prosecution when defendant failed to make prima facie showing that other similarly 
situated individual guilty of same crime), cert, denied, 444 U.S. 941 (1979).

859. 417 U.S. 21 (1974).
860. Id. at 28. In Blackledge the defendant claimed a statutory right to a trial de novo on appeal after 

being convicted of a misdemeanor in state court. Id. at 22-23. The state prosecutor subsequently obtained a 
superseding felony indictment based on the same act as the earlier charge. Id.

861. 612 F.2d 235 (6th Cir. 1979).
862. In Jackson v. Walker, 585 F.2d 139 (5th Cir. 1978), the Fifth Circuit stated that the prosecution 

may rebut a prima facie inference of vindictiveness by establishing that the reason for adding a new charge 
in a second indictment outweighed the defendant’s interest in an appeal free from the apprehension of 
vindictiveness. Id. at 145-48.

863. 612 F.2d at 245. In Andrews the defendants were charged by superseding indictment with an 
additional conspiracy count that incorporated the original substantive narcotics offense. Id. at 237.

864. Id. at 245.
865. Id.
866. Id. at 241-42, 244-45; cf. United States v. Griffin, 617 F.2d 1342, 1347 (9th Cir. 1980) (prosecution 

obtained second indictment five days after defendant moved to dismiss original indictment; appearance of 
vindictiveness rebutted because indictments obtained for unrelated conduct, after investigations by 
unrelated agencies).
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Although the courts protect individuals from the dangers of vindictive 
prosecution, they are reluctant to interfere with a prosecutor’s broad discre
tion to engage in plea bargaining, even when claims of prosecutorial 
vindictiveness may be involved.867 Furthermore, the courts have granted 
prosecutors absolute protection from civil liability for their actions in 
initiating, pursuing, and presenting criminal charges.868

The court in Griffin also held the denial of a motion to dismiss an indictment for vindictive prosecution 
to be immediately appealable under the collateral order doctrine. Id. at 1345. The court reasoned that the 
denial of a motion for dismissal is the final determination of the claim at the trial level, is wholly collateral 
to the issue of guilt, and involves the right to be free from prosecution, which would be irreparably lost 
without immediate appeal. Id. at 1345-46.

867. See Bordenkircher v. Hayes, 434 U.S. 357, 364-65 (1978) (prosecutor threatened defendant with 
more serious charge on reindictment if defendant did not plead guilty to original charge; no due process 
violation when defendant free to accept or reject plea bargain); United States v. David E. Thompson, Inc., 
621 F.2d 1147, 1151 (1st Cir. 1980) (prosecution withdrew offer to support defendant’s nolo plea after 
other defendants agreed to plead nolo contendere; no due process violation when decision to withdraw 
based on determination of best use of resources).

The Government, however, must abide by promises made during plea negotiations. See Santobello v. 
New York, 404 U.S. 257, 262-63 (1971) (prosecution breached promise made during plea negotiation to 
make no sentencing recommendation; case remanded to allow for either specific performance or guilty plea 
withdrawal). But cf. United States v. West, 607 F.2d 300, 303-04 (9th Cir. 1979) (per curiam) (Government 
breached amnesty agreement made by prison officials with inmates holding hostages; agreement not 
binding on Government because made under duress); United States v. Birdman, 602 F.2d 547, 550 (3d Cir. 
1979) (government attorney promised to consider deferred prosecution if defendant provided information; 
indictment not dismissed when no evidence defendant misled to believe probability of deferred prosecu
tion), cert, denied, 444 U.S. 1032 (1980).

868. See White v. Bloom, 621 F.2d 276, 280 (8th Cir. 1980) (alleged prosecutorial misconduct injury 
selection process occurred during presentation of state’s case; because prosecutor absolutely immune from 
civil liability, complaint failed to state claim for which relief could be granted); Norton v. Liddel, 620 F.2d 
1375, 1379 (10th Cir. 1980) (complaint alleged prosecution initiated maliciously, intentionally, and in bad 
faith; execution of prosecutorial function immune from civil redress); Henzel v. Gerstein, 608 F.2d 654, 
657 (5th Cir. 1979) (prosecutor’s alleged unlawful act in offering perjured testimony, suppressing 
exculpatory evidence, and threatening accused with further criminal prosecution necessary and integral 
part of prosecutor’s role; prosecutor immune from civil liability for acts integral part of judicial process); cf. 
Forsyth v. Kleindienst, 599 F.2d 1203, 1215 (3d Cir. 1979) (no absolute civil immunity for Attorney 
General’s purely investigative or administrative acts; remand to determine if authorization of warrantless 
wiretap within quasi-judicial function and therefore protected by civil immunity).

This absolute immunity does not extend to private citizens, defense counsel, or investigating agents. See 
White v. Bloom, 621 F.2d 276, 280 (8th Cir. 1980) (defense counsel not immune from civil liability for 
alleged misconduct in jury selection process; rationale for prosecutorial immunity does not support 
immunity for defense attorneys); Norton v. Liddel, 620 F.2d 1375, 1382 (10th Cir. 1980) (sheriff not 
immune from civil liability for alleged misconduct in providing facts for initiating prosecution; such actions 
not so linked to judicial process to bring him under prosecutor’s umbrella of absolute immunity); Henzel v. 
Gerstein, 608 F.2d 654, 659 (5th Cir. 1979) (defense attorneys not immune from civil liability for alleged 
acts in concert with prosecutors to deprive plaintiff of constitutional rights; no derivative immunity for 
private citizens who conspire with state officials); Forsyth v. Kleindienst, 599 F.2d 1203, 1216 (3d Cir. 
1979) (FBI agents not immune from civil liability for warrantless electronic surveillance authorized by 
Attorney General; derivative absolute immunity for investigating agents inconsistent with considerations 
of prosecutorial immunity).

869. U.S. Const, amend. V; see Stirane v. United States, 361 U.S. 212, 218 (1960) (fifth amendment 

INDICTMENTS

The fifth amendment requires that any federal prosecution for “a capital or 
otherwise infamous crime” be initiated by an indictment returned by a grand 
jury.869 This requirement generally applies only to felony prosecutions, which 
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are defined under federal law as offenses punishable by death or by 
imprisonment for a term exceeding one year.870

requires indictment by group of peers acting independently of both judge and prosecutor); United States v. 
Cecil, 608 F.2d 1294, 1296 (9th Cir. 1979) (per curiam) (fifth amendment requires indictment by grand 
jury to limit defendant’s jeopardy to offenses charged by fellow citizens acting independently of prosecuting 
attorney and judge); cf. De Vincent v. United States, 602 F.2d 1006, 1008-10 (1st Cir. 1979) (fifth 
amendment indictment requirement violated when grand jury votes to indict for particular crime but 
actual language of indictment drafted by prosecutor and approved only by grand jury foreman; indictment 
valid only upon concurrence of 12 or more grand jurors).

The historical function of a grand jury was to protect the rights of the citizen from oppressive 
prosecution. See United States v. Shoup, 608 F.2d 950, 960 (3d Cir. 1979) (fifth amendment right to 
indictment by grand jury protects defendants from vindictiveness of Government or private person); 
United States v. Diecidue, 603 F.2d 535, 546 (5th Cir. 1979) (indictment that states all elements of offense 
ensures that grand jury charged such an offense and that critical parts not subsequently added by 
prosecutor alone), cert, denied, 100 S. Ct. 1345 (1980); United States v. Cosby, 601 F.2d 754, 758 (5th Cir. 
1979) (grand jury “bulkwark of citizen,” not merely rubber stamp for prosecutor).

The Supreme court has not applied the fifth amendment right of indictment to the states through the 
fourteenth amendment. See Alexander v. Louisiana, 405 U.S. 625, 633 (1972) (fifth amendment right to 
indictment by grand jury in federal courts not applicable to states); Hurtado v. California, 110 U.S. 516, 
538 (1884) (state felony proceedings may be initiated by information rather than indictment when in 
accord with due process).

870. 18 U.S.C. § 1 (1976). Compare Mackin v. United States, 117 U.S. 348, 352, 354 (1886) (fifth 
amendment indictment requirement applies to crimes punishable by infamous punishment—death, 
imprisonment in penitentiary, or hard labor) with United States v. Driscoll, 612 F.2d 1155, 1 155-56 (9th 
Cir 1980) (willful failure to file income tax return punishable by not more than one year imprisonment not 
infamous crime and may be charged by either indictment or information) and United States v. Moss, 604 
F.2d 569, 572 & n.9 (8th Cir. 1979) (crimes punishable by one year or less imprisonment not infamous; fact 
that defendant charged and convicted of five separate offenses with possible total punishment of five years 
does not convert offenses into infamous crimes), cert, denied, 444 U.S. 1071 (1980).

A person convicted of an offense against the United States that is punishable by imprisonment of one 
year or less may be confined in a jail, but not a penitentiary, without his consent. 18 U.S.C. § 4083 (1976). 
A defendant may waive the right to indictment by a grand jury and allow prosecution by information for 
noncapital offenses. Fed. R. Crim. P. 7(a)-(b).

871. Fed. R. Crim P. 12(b) (any offense, objection, or request capable of determination without trial of 
general issue may be raised before trial by motion); see United States v. Covington, 395 U.S. 57, 60 (1969) 
(pretrial motion to dismiss indictment granted when trial of facts unnecessary in considering motion).

872. Fed. R. Crim. P. 12(b)(2); see United States v. Shoup, 608 F.2d 950, 960 (3d Cir. 1979) (failure of 
indictment to charge federal offense jurisdictional defect and will be considered at any stage of proceedings, 
even if not raised by defendant); De Vincent v. United States, 602 F.2d 1006, 1009-10 (1st Cir. 1979) 
(denial without hearing of defendant’s motion to vacate sentence on ground that indictment invalid because 
not returned by grand jury as whole improper when trial court failed to determine whether factual dispute 
existed and, if so, whether issue was jurisdictional one not waived by failure to raise in pretrial motion).

873. Fed. R. Crim. P. 12(b)(2); see United States v. Wander, 601 F.2d 1251, 1258-59 (3d Cir. 1979) 
(failure of indictment to state offense sufficient to warrant dismissal; issue can be raised at any time).

874. Id. 12(f); see United States v. DiGregorio, 605 F.2d 1184, 1193 n.10 (1st Cir.) (challenge to 10- 
month preindictment delay fails because no allegation of sufficient prejudice and motion not raised before 
trial), cert, denied, 444 U.S. 937 (1979).

A guilty plea extinguishes a defendant’s right to challenge the indictment unless the challenge is based 
on constitutional grounds, lack of jurisdiction, or failure to charge an offense. United States v. Hach, 615 
F.2d 1203, 1204 (8th Cir.) (defendant’s motion to dismiss indictment because of Government’s violation of 
Interstate Agreement on Detainers Act nonjurisdictional issue waived by guilty plea), cert, denied, 100 S. 

A defendant may make a pretrial motion to dismiss an indictment in 
accord with rule 12(b) of the Federal Rules of Criminal Procedure.871 A 
defendant may also challenge an indictment at any stage of the proceedings 
on the ground that it fails to show jurisdiction of the court872 or fails to charge 
an offense.873 The defendant risks waiver,874 however, if he fails to raise other 
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defenses and objections based on defects in the indictment prior to trial.875 
The court may grant relief from the waiver for good cause shown.876

Ct. 1843 (1980); United States v. Broncheau, 597 F.2d 1260, 1262 n.l (9th Cir.) (guilty plea waives 
nonjurisdictional defects of indictment but does not bar appeal of claims of unconstitutionality of 
applicable statute or failure of indictment to state offense), cert, denied, 444 U.S. 859 (1979). By pleading 
nolo contendere, a defendant admits allegations in the indictment and waives objection to all nonjurisdic
tional defects in proceedings, including defects in the indictment other than sufficiency. United States v. 
Hancock, 604 F.2d 999, 1001 (7th Cir.) (per curiam), cert, denied, 444 U.S. 991 (1979).

875. Fed. R. Crim. P. 12(f).
876. Id.
877. Fed. R. Crim. P. 48(a). See Rinaldi v. United States, 434 U.S. 22, 31 (1977) (per curiam) 

(Government motion to dismiss indictment because conviction obtained in violation of internal policy 
against multiple prosecutions should be granted when sought in good faith and when not contrary to 
society’s interests). But see Thompson v. United States, 444 U.S. 248, 250 (1980) (per curiam) (case 
remanded for reconsideration by circuit court rather than for dismissal by district court when Government 
first claimed internal policy against successive state-federal prosecutions not violated and later claimed 
policy violated); United States v. McInnis, 601 F.2d 1319, 1323 (5th Cir. 1979) (Government’s alleged 
failure to follow internal Justice Department guidelines on consecutive state-federal prosecutions does not 
warrant dismissal of indictment because courts not charged with enforcing such guidelines), cert, denied, 
100 S. Ct. 1649 (1980). See generally notes 844-51 supra and accompanying text (discussing Justice 
Department guidelines on consecutive state-federal prosecutions).

878. Fed. R. Crim. P. 48(a).
879. United States v. Mendenhall, 597 F.2d 639, 641 (8th Cir.) (per curiam), cert, denied, 444 U.S. 855 

(1979).
880. Fed. R. Crim. P. 48(b).
881. See United States v. MacDonald, 435 U.S. 850, 853-54, 858-61 (1978) (denial of defendant’s 

motion for dismissal of indictment on speedy trial grounds not immediately appealable because denial lacks 
requisite finality, is not sufficiently independent of trial outcome, and does not involve irreparable loss of 
right if not reviewed prior to trial).

882. Abney v. United States, 431 U.S. 651, 659-60 (1977) (denial of motion to dismiss on double 
jeopardy grounds immediately appealable because it is final order collateral to principal issue at trial and 
involves irreparable harm to defendant’s right not to be subjected to trial twice for same offense); see 
United States v. Larkin, 605 F.2d 1360, 1363 n.10 (5th Cir. 1979) (appellate court has jurisdiction over 
interlocutory appeal from trial court’s denial of defendant’s double jeopardy claim based on retrial of 
conspiracy count after original jury deadlock), cert, denied, 100 S. Ct. 2160 (1980).

883. See United States v. Larkin, 605 F.2d 1360, 1370 n.26, 1371 (5th Cir. 1979) (mistrial declared in 
first trial on Count I and defendant acquitted on six other counts; on retrial new indictment alleging offense 
previously in Count I cannot include elements of crimes for which defendant acquitted in first trial), cert, 
denied, 100 S. Ct. 2160 (1980).

884. 18 U.S.C. app. §§ 1-8(1976).
885. Id. § 2, art. I. The Act creates a method by which a prosecutor in one jurisdiction may secure the 

By leave of court the Government may file a dismissal of an indictment 
prior to trial.877 A dismissal may not, however, be filed during trial without 
the defendant’s consent.878 After dismissal of the original indictment prior to 
trial, the Government may institute a second indictment for the same acts.879 
The court may dismiss an indictment sua sponte for unnecessary delay in 
presenting the charge to a grand jury or in bringing the defendant to trial.880 
Denial of a motion to dismiss the indictment is not generally an appealable 
final order.881 When a double jeopardy claim is raised, however, the denial of 
dismissal of the indictment may be appealed prior to trial on the merits.882 All 
or a portion of the indictment may be dismissed on the basis of a double 
jeopardy claim.883 A court may grant a timely motion for dismissal of an 
indictment under the Interstate Agreement on Detainers Act,884 which 
requires the speedy disposition of all charges pending in one jurisdiction 
against a person incarcerated in another jurisdiction.885
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Challenges to the Evidence. An indictment valid on its face ordinarily
may not be challenged on the ground that the Government presented 
insufficient or incompetent evidence to the grand jury,886 including illegally 
obtained evidence.887 In addition, an indictment generally will not be 
dismissed because the Government failed to present evidence to the grand 
jury negating the defendant’s guilt,888 to advise the grand jury of all matters 

presence of a person incarcerated in another jurisdiction by filing a detainer and a written request for 
temporary custody with the jurisdiction of incarceration. Id. § 2, art. IV. It also creates a method by which 
a prisoner in one jurisdiction may request final disposition of any untried indictment on which a detainer 
has been lodged against him by a party jurisdiction. Id. § 2, art. III.

If the prosecutor has invoked the Act, the receiving jurisdiction must begin trial within 120 days of the 
prisoner’s arrival, or face dismissal of the indictment with prejudice. Id. § 2, art. I V(c). See United States v. 
Mauro, 436 U.S. 340, 364-65 (1978) (indictment dismissed because trial on federal charges did not begin 
within 120 days of prisoner’s arrival in federal custody in violation of article IV(c) of Act). If the prisoner 
has invoked the Act, the receiving jurisdiction must bring him to trial within 180 days of his request for 
final disposition, or any indictments may be dismissed with prejudice. 18 U.S.C. app. § 2, art. 111(a), (d).

The receiving jurisdiction must also conduct trial on all its outstanding charges against the prisoner 
before it returns him to the original place of incarceration, or face dismissal of the indictment. 18 U.S.C. 
app. § 2, arts. 111(d), IV(e). See United States v. Gallipoli, 599 F.2d 100, 102 (5th Cir. 1979) (dictum) 
(indictment dismissed only if receiving jurisdiction fails to try prisoner on indictment that is subject of 
transfer before returning to sending jurisdiction); cf. United States v. Hach, 615 F.2d 1203, 1204 (8th Cir.) 
(claim of article IV(e) violation waived by guilty plea because violation of that article nonjurisdictional 
error), cert, denied, 100 S. Ct. 1843 (1980).

After a prosecutor files a detainer and request for temporary custody, the appropriate official in the 
sending jurisdiction may disapprove the request within 30 days of receipt. 18 U.S.C. § 2, art. IV(a). But see 
United States v. Bryant, 612 F.2d 799, 802 (4th Cir. 1979) (dictum) (even if article IV(a) requirement 
applicable to federal writ of habeas corpus ad prosequendum, transfer of prisoner within six days of request 
does not violate Act; 30 days maximum period, not minimum, for state action on request before state can 
yield custody), cert, denied, 100 S. Ct. 1855 (1980).

886. See Costello v. United States, 350 U.S. 359, 363-64 (1956) (challenge to indictment as based solely 
on hearsay rejected; fifth amendment does not require preliminary trial to determine competency of 
evidence used in indictment); United States v. DiGregorio, 605 F.2d 1184, 1189 (1st Cir.) (although some 
evidence before grand jury coerced by prosecutor, indictment not dismissed when evidence highly relevant, 
no showing of prejudice to defendant, and no allegation that evidence insufficient to support indictment 
without coerced testimony), cert, denied, 444 U.S. 937 (1979); United States v. Hubbard, 603 F.2d 137, 141 
(10th Cir. 1979) (trial court cannot look behind indictment to determine whether based on inadequate or 
incompetent evidence).

887. See United States v. Calandra, 414 U.S. 338, 349-52 (1977) (exclusionary rule does not bar 
presentation to grand jury of evidence obtained during illegal search and seizure); United States v. Serubo, 
604 F.2d 806, 814 (3d Cir. 1979) (if defendants prove IRS improperly used administrative subpoena to 
obtain evidence used to indict or relied on at criminal trial, remedy is to suppress evidence at trial and to 
permit defendants to withdraw guilty pleas rather than to dismiss); United States v. Dominguez, 604 F.2d 
304, 311 (4th Cir. 1979) (Government’s discovery of defendant’s name through unlawful arrest does not 
require dismissal of indictment), cert, denied, 444 U.S. 1019 (1980); United States v. Fultz, 602 F.2d 830, 
833 (8th Cir. 1979) (suppression at trial of illegally obtained evidence adequate remedy; dismissal of 
indictment based on such evidence not warranted); United States v. Franklin, 598 F.2d 954, 957 (5th Cir.) 
(per curiam) (even if evidence on which indictment based illegally obtained, remedy is suppression at trial, 
not dismissal of indictment), cert, denied, 444 U.S. 870 (1979).

The grand jury also has wide latitude in the type of evidence it may compel. See United States v. 
Duncan, 598 F.2d 839, 868-69 (4th Cir.) (evidence given by defendant’s attorney in response to grand jury 
subpoena directly relevant to indictment under consideration and proper for consideration by grand jury), 
cert, denied, 444 U.S. 871 (1979).

888. See United States v. Thompson, 576 F.2d 784, 786 (9th Cir. 1978) (grand jury need not be advised 
of all matters bearing on credibility of witnesses), cert, denied, 441 U.S. 908 (1979); United States v. Brown, 
574 F.2d 1274, 1275-76 (5th Cir.) (Government not required to produce evidence in its possession bearing 
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bearing on the credibility of a witness,889 or to call a grand jury witness at 
trial.890 The court may, however, exercise its supervisory powers to dismiss an 
indictment based on perjured testimony,891 illegally obtained or incompetent 
evidence892 in order to prevent prejudice to the defendant893 or to control a 
pattern of official misconduct.894

on witnesses’ lack of credibility), cert, denied, 439 U.S. 1046 (1978); cf. United States v. Sanchez-Murillo, 
608 F.2d 1314, 1318 (9th Cir. 1979) (when Government elected not to present uncooperative informant as 
grand jury witness and informant then deported before defense counsel could interview him, indictment 
properly not dismissed because defense failed to demonstrate that deportee’s testimony could be helpful to 
defendant's case). The United States Attorneys’ Manual, however, directs prosecutors to present 
substantial evidence directly negating an inference of the subject’s guilt to the grand jury. 9 United States 
Attorneys’ Manual 11.334.

889. See United States v. Samango, 607 F.2d 877, 883-85 (9th Cir. 1979) (indictment dismissed when 
prosecutor failed to present live testimony of witness in custody, to inform grand jurors of that witness’ 
doubtful credibility, and to warn grand jurors of the hearsay nature of another witness’ testimony).

890. See United States v. Johnson, 615 F.2d 1125, 1127 (5th Cir. 1980) (per curiam) (facially valid 
indictment returned by legally constituted and unbiased grand jury not defective even though based on 
testimony of witness Government refused to call at trial).

891. See United States v. Samango, 607 F.2d 877, 882 (9th Cir. 1979) (dismissal of indictment for 
matters bearing on credibility of witness required only in flagrant cases, as when perjured testimony has 
been knowingly presented to grand jury); United States v. Scheufler, 599 F.2d 893, 895 (9th Cir.) (valid 
indictment should be dismissed only in flagrant cases, and perhaps only in those involving perjury relating 
to material matter), cert, denied. 444 U.S. 933 (1979); cf. United States v. Bettencourt, 614 F.2d 214, 215- 
16 (9th Cir. 1980) (indictment upheld when record did not support inference that prosecutor aware of 
alleged inaccuracies in testimony presented to grand jury and when alleged inaccuracies immaterial); 
United States v. Wander, 601 F.2d 1251, 1260 (3d Cir. 1979) (reading of transcript testimony from earlier 
grand jury to grand jury in subsequent case not abuse of grand jury process when indictment otherwise 
valid and no showing that Government doubted truthfulness of witness’ statement).

892. Cf. Pieper v. United States, 604 F.2d 1131, 1133-34 (8th Cir. 1979) (court may exercise equitable 
jurisdiction to suppress illegally obtained evidence before indictment in order to control improper 
preparation of evidence coming before court and to deter unlawful conduct of law enforcement officers).

The Second Circuit has held that a court may exercise its supervisory powers to dismiss an indictment 
based on hearsay testimony if the prosecutor deceived the grand jury concerning the hearsay nature of the 
testimony, or if there is a strong probability that the indictment would not have been returned had 
eyewitness testimony been used. United States v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972); cf. United 
States v. James, 609 F.2d 36, 49 (2d Cir. 1979) (court will not exercise supervisory power to dismiss 
indictment when prosecutor clearly informed grand jury of use of hearsay evidence and of ability to obtain 
testimony in person, and when substantial nonhearsay testimony offered); United States v. Hubbard, 603 
F.2d 137, 142 (10th Cir. 1979) (absent intentional deceit by Government or plain error, appellant’s failure 
to object at trial to alleged hearsay evidence on which indictment based constitutes waiver of right to 
object).

893. See United States v. Brien, 617 F.2d 299, 313 (1st Cir.) (indictment not dismissed although grand 
jury prejudiced by outside publicity; operation and rules governing trial jury sufficiently protect accused), 
cert, denied, 100 S. Ct. 1854 (1980); United States v. Scheufler, 599 F.2d 893, 895-97 (9th Cir.) (grand jury 
testimony resulting from Government's breach of agreement with third party in unrelated criminal case did 
not prejudice defendant because testimony neither relevant to offense charged nor introduced at trial and 
sufficient independent evidence existed for indictment), cert, denied, 444 U.S. 933 (1979).

894. See United States v. Serubo, 604 F.2d 807, 817-19 (3d Cir. 1979) (dismissal of indictment pursuant 
to court’s supervisory powers may be proper even when no actual prejudice shown if evidence that 
challenged activity entrenched and flagrant in circuit or not isolated incident unmotivated by sinister ends); 
United States v. Birdman, 602 F.2d 547, 556-59 (3d Cir. 1979) (prosecutor’s testimony before grand jury 
insufficient prejudice to warrant dismissal of indictment without showing that such conduct entrenched), 
cert, denied, 444 U.S. 1032 (1980).

Sufficiency of the Indictment. The Constitution requires that no person
be prosecuted for a capital or otherwise infamous crime unless on a 
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presentment of indictment by a grand jury,895 that no person be placed twice 
in jeopardy for the same offense,896 and that, in all criminal prosecutions, the 
accused be informed of the nature and cause of the accusation.897 Rule 7(c)(1) 
of the Federal Rules of Criminal Procedure implements these constitutional 
requirements for a sufficient indictment by requiring that an indictment be a 
plain, concise, and definite written statement of the essential facts constituting 
the offense charged.898 When the charged offense may result in a criminal 
forfeiture, the indictment must also allege the extent of the interest or 
property subject to forfeiture.899

In general, indictments need plead only those facts, circumstances, and 
elements necessary to charge an offense, to inform the accused sufficiently to 
allow preparation of a defense, and to safeguard the accused from double 
jeopardy.900 Failure of an indictment to state a material element of the crime

895. U.S. Const, amend. V. See note 869 supra and accompanying text (fifth amendment requirement 
of indictments).

896. U.S. Const, amend. V. See Sanabria v. United States, 437 U.S. 54, 65-66 (1978) (precise manner in 
which indictment drawn important to ensure defendant’s ability to plead former acquittal or conviction in 
bar of subsequent prosecution for similar offense); Hamling v. United States, 418 U.S. 87, 117 (1974) 
(indictment must be sufficiently specific to enable defendant to plead acquittal or conviction in bar of 
future prosecution for same offense).

897. U.S. Const, amend. VI. See Hamling v. United States, 318 U.S. 87, 117 (1974) (indictment must 
contain elements of offense charged and fairly inform defendant of charge against which he must defend); 
United States v. Thomas, 610 F.2d 1166, 1172 (3d Cir. 1979) (per curiam) (when indictment correctly 
charged federal jurisdiction and defendant independently had reason to know of such jurisdiction, 
defendant adequately apprised under sixth amendment); United States v. Cecil, 608 F.2d 1294, 1297 (9th 
Cir. 1979) (per curiam) (indictment charging drug conspiracy held invalid for lack of factual particularity 
regarding circumstances and time frame of conspiracy); United States v. Shoup, 608 F.2d 950, 960-61 (3d 
Cir. 1979) (although indictment did not specifically allege conspiracy to obstruct grand jury investigation, 
indictment’s charge of obstruction of justice, citation to relevant statute, and allegation that defendant 
impeded U.S. Attorney’s investigation gave defendant sufficient notice of charges).

898. Fed. R. Crim. P. 7(c)(1). But cf. United States v. L’Hoste, 609 F.2d 796, 800 (5th Cir.) (lengthy 
and complex indictment not violation of rule 7(c)(1) because of intricate interrelationships among many 
parties within extended time frame), cert, denied, 49 U.S.L.W. 3221 (U.S. Oct. 7, 1980).

899. Fed. R. Crim. P. 7(c)(2). Rule 54(b)(5) of the Federal Rules of Criminal Procedure specifically 
states that the rules do not apply to civil forfeiture of property for violation of a statute of the United States. 
Fed. R. Crim. P. 54(b)(5). See United States v. Bucchino, 606 F.2d 590, 591 (5th Cir. 1979) (per curiam) 
(rule 54(b)(5) applied when defendant pleaded guilty to charge of conspiracy but Government brought 
separate civil proceeding for forfeiture of car used in conspiracy).

900. See notes 895-97 supra and accompanying text (discussing constitutional requirements for 
indictment); United States v. Bohonus, No. 79-1649 (9th Cir.) (indictment for mail fraud alleging scheme 
to defraud employer and knowing use of mails to defraud sufficiently states charges and facts), cert, denied, 
100 S. Ct. 3026 (1980); United States v. Fulcher, 626 F.2d 985, 988 (D.C. Cir. 1980) (false pretenses counts 
of indictment failed to state offense); United States v. Balano, 618 F.2d 624, 633 (10th Cir. 1979) 
(indictment for being accessory after fact to interstate transportation of stolen goods satisfies statute if it 
pleads underlying federal crime; no need to plead date of crime), cert, denied, 49 U.S.L.W. 3223 (U.S. Oct. 
7, 1980); United States v. Buckner, 610 F.2d 570, 573-74 (9th Cir. 1979) (indictment for tax evasion must 
contain all elements constituting crime but need not contain numerical allegation of amount of taxes 
evaded), cert, denied, 100 S. Ct. 1646 (1980); United States v. Diecidue, 603 F.2d 535, 547 (5th Cir. 1979) 
(effect of defendant’s racketeering activities on interstate commerce need not be specifically alleged because 
explicit discussion would not contribute to defendant’s understanding of offenses charged but merely to 
knowledge of evidentiary details), cert, denied, 100 S. Ct. 1345 (1980); United States v. Mavrick, 601 F.2d 
921, 927 (7th Cir. 1979) (because intent not essential element of crime as stated in statute, indictment not 
defective merely by failing to anticipate and negate possible defense of lack of intent); United States v. 
Welliver, 601 F.2d 203, 207 (5th Cir. 1979) (indictment must set forth offense with sufficient clarity to 
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charged is a fatal flaw,* 901 and the court must address a motion to dismiss the 
indictment for failure to state an offense at any stage of the proceedings.902 In 
determining whether an indictment sufficiently informs the defendant of the 
charges, the courts will give the indictment a common sense construction903 
and generally will uphold the indictment even though it includes a technical 
omission or error.904 Although an indictment that tracks the language of the 

protect accused from double jeopardy and to allow preparation of defense); United States v. Broncheau, 
597 F.2d 1260, 1263 (9th Cir.) (indictment must state essential facts to apprise defendant of charge against 
him, but may be construed to include facts implied by allegations), cert, denied, 444 U.S. 859 (1979); 
United States v. Giese, 597 F.2d 1170, 1178 (9th Cir.) (conspiracy indictment need not allege with 
technical precision all elements essential to commission of substantive offense or state them with detail 
required for charging substantive offense), cert, denied, 444 U.S. 979 (1979); United States v. Cuesta, 597 
F.2d 903, 917 (5th Cir.) (conspiracy indictment alleging common intent to obstruct justice and criminal 
investigation sufficient to identify offense defendant conspired to commit), cert, denied, 444 U.S. 964 
(1979).

901. Compare Goodloe v. Parratt, 605 F.2d 1041, 1046 (8th Cir. 1979) (information, although phrased 
in language of statute, defective when it fails to allege essential substantive element of offense charged) and 
United States v. Keith, 605 F.2d 462, 464 (9th Cir. 1979) (failure of indictment to charge two essential 
elements of crime cannot be cured by amendment or through jury instructions) and United States v. 
Wander, 601 F.2d 1251, 1259 (3d Cir. 1979) (failure to aver essential elements of proof of alleged statutory 
violation renders indictment counts defective) with United States v. Bryant, 612 F.2d 799, 803 (4th Cir. 
1979) (variance from language of statute not fatal when essential elements alleged with sufficient facts to 
allow indictment to be used in bar of subsequent prosecution for same offense and to allow preparation of 
defense), cert, denied, 100 S. Ct. 1855 (1980) and United States v. Kent, 608 F.2d 542, 545 n.3 (5th Cir. 
1979) (although specific intent to commit fraud implicit element of mail fraud, indictment need not charge 
intent when not expressly mentioned in statute).

902. See notes 872-73 supra and accompanying text (noting that indictment may be challenged at any 
stage of proceedings for failure to charge offense). The Eighth Circuit has stated, however, that the 
sufficiency of the indictment may not be collaterally attacked after conviction unless the circumstances are 
exceptional, the questions raised are of great importance, the need for the remedy sought is apparent, and 
the offense charged is one over which the sentencing court manifestly had no jurisdiction. See Merrill v. 
United States, 599 F.2d 240, 242 (8th Cir. 1979) (per curiam) (failure of indictment to allege time, place, 
and manner of victim’s death in indictment for killing person during bank robbery not ground for vacating 
sentence when prejudice not alleged, evidence established death within requisite time span, and court’s 
jurisdiction established).

903. See United States v. Shoup, 608 F.2d 950, 960 (3d Cir. 1979) (when defendant fails to raise 
jurisdictional issue, indictment should be upheld if necessary facts appear in any form, or fairly can be 
construed from terms of indictment); United States v. Fultz, 602 F.2d 830, 832-33 (8th Cir. 1979) (when 
indictment sets forth essential elements of federal statutory violation but in one count substitutes 
codefendant’s name for that of defendant, logical reading of language of indictment and citation to statute 
adequately apprised defendant of violation); United States v. Duncan, 598 F.2d 839, 848 (4th Cir.) (when 
indictment for electronic eavesdropping cites statute and uses term “oral communication,” defendant 
sufficiently apprised of essential element that participants to conversations had justifiable expectations of 
privacy), cert, denied, 444 U.S. 871 (1979); United States v. Broncheau, 597 F.2d 1260, 1263 (9th Cir.) 
(indictment alleging defendant’s status as Indian sufficient for federal jurisdiction; further refinements not 
required because indictment may be construed to include facts necessarily implied by allegations), cert, 
denied, 444 U.S. 859 (1979); United States v. Giese, 597 F.2d 1170, 1178 (9th Cir.) (indictment not to be 
read in technical manner but construed according to common sense with appreciation of existing realities), 
cert, denied, 444 U.S. 979 (1979). Compare United States v. Diecidue, 603 F.2d 535, 546 (5th Cir. 1979) (all 
allegations of individual count may be read together to determine whether essential elements of crime 
properly charged) with United States v. Wander, 601 F.2d 1251, 1259 (3d Cir. 1979) (unless charging 
portion of conspiracy count refers to or incorporates by reference allegations appearing in another section 
of indictment, those allegations may not be used to remedy insufficiency in charging language).

904. See Fed. R. Crim. P. 7(c)(3) (error in citation or its omission not ground for dismissal of 
indictment or information or for reversal of conviction if defendant not prejudiced); United States v.
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statute defining the offense is usually sufficient,905 reliance on statutory 
language will not cure a fatal defect in the indictment.906

A bill of particulars may be used to cure an indictment that insufficiently 
apprises the defendant of the charges against him.907 It cannot, however, cure 
an indictment that omits an essential element of the offense,908 nor can it be

Vahalik, 606 F.2d 99, 100 (5th Cir. 1979) (per curiam) (within reasonable limits, proof of any date of 
offense before indictment and within statute of limitations sufficient; failure of indictment to state exact 
date not fatal), cert, denied, 444 U.S. 1081 (1980); United States v. Goodman, 605 F.2d 870, 886 (5th Cir. 
1979) (Government’s failure to specifically allege defendants’ possession of “controlled substance” not fatal 
to indictment because indictment as whole alleged sufficient facts to infer statutory offense); United States 
v. Fultz, 602 F.2d 830, 832-33 (8th Cir. 1979) (when indictment sets forth essential elements of federal 
statutory violation but in one count substitutes codefendant’s name for that of defendant, logical reading of 
language of indictment and citation to statute sufficiently apprised defendant of violation against which he 
had to defend); United States v. Bush, 599 F.2d 72, 74 & n.3 (5th Cir. 1979) (indictment that fully sets out 
all elements of offense sufficient to charge federal crime); United States v. Duncan, 598 F.2d 839, 848 n.4 
(4th Cir.) (miscitation of statute not ground for dismissal of indictment unless defendant prejudiced), cert, 
denied, 444 U.S. 871 (1979).

905. See Hernandez v. United States, 608 F.2d 1361, 1363 (10th Cir. 1971) (indictment for various 
banking offenses sufficient despite failure to allege manner of violation of statutes when charge in language 
of statute, indicates particular transactions, and describes them as unlawful misapplication of funds under 
statute); United States v. Kent, 608 F.2d 542, 543 n.3 (5th Cir. 1979) (although intent implicit element of 
charged crime, indictment need not specifically charge intent when not expressly mentioned in statute); 
United States v. Herring, 602 F.2d 1220, 1224 (5th Cir. 1979) (indictment adequately informed defendant 
of charges against him by specifying transactions out of which charges arose and tracing language of 
statutes allegedly violated); United States v. Gallagher, 602 F.2d 1139, 1142 (3d Cir. 1979) (indictment not 
facially deficient in setting out elements of crime because written in terms of statute), cert, denied, 444 U.S. 
1040 (1980); United States v. Welliver, 601 F.2d 203, 207 (5th Cir. 1979) (indictment for misapplication of 
bank funds that tracks statutory language not insufficient for failure to allege means of commission of 
offense); United States v. Broncheau, 597 F.2d 1260, 1262 (9th Cir.) (indictment sufficient in setting out 
elements of offense because indictment closely follows language of statute and statute not impermissibly 
vague), cert, denied, 444 U.S. 859 (1979).

The indictment need not track every word of the statute. See United States v. Currier, 621 F.2d 7, 11 
(1st Cir. 1980) (failure of indictment to repeat in full language of underlying regulation not prejudicial 
error); United States v. Young, 618 F.2d 1281, 1286 (8th Cir. 1980) (indictment for misapplication of bank 
funds that sufficiently tracked statutory language not defective); United States v. Bryant, 612 F.2d 799, 803 
(4th Cir. 1979) (indictment for receiving or possessing United States postal money orders adequately stated 
statutory offense of receiving or possessing “any blank money order form”), cert, denied. 100 S. Ct. 1855 
(1980); United States v. Goodman, 605 F.2d 870, 886 (5th Cir. 1979) (allegation of possessing “substance” 
containing controlled substance instead of possessing “controlled substance” as provided in statute not 
fatal to indictment because indictment as whole alleged sufficient facts to infer statutory offense); United 
States v. Felts, 602 F.2d 146, 148 (7th Cir. 1979) (indictment for conspiracy to distribute cocaine upheld 
despite failure to allege lack of authorization to distribute controlled substance when statute places burden 
of showing authorization on defendants and when requiring Government to allege lack of authority would 
substantially waste resources), cert, denied, 444 U.S. 1046 (1980).

906. See United States v. Cecil, 608 F.2d 1294, 1297 (9th Cir. 1979) (although indictment tracked 
statutory language in setting out elements of charged offenses, indictment invalid because of lack of factual 
particularity); Goodloe v. Parratt, 605 F.2d 1041, 1045 (8th Cir. 1979) (information, although phrased in 
language of statute, inadequately described offense charged because essential substantive element omitted).

907. See Fed. R. Crim. P. 7(f) (motion for bill of particulars may be made before arraignment or within 
10 days after arraignment or within such time as court may permit). The purpose of a bill of particulars is 
to sufficiently inform the defendant of the nature of the charges against him to allow for adequate 
preparation of a defense, to avoid or minimize surprise at trial, and to facilitate a plea of double jeopardy in 
a subsequent prosecution for the same offense. United States v. Harbin, 601 F.2d 773, 778 (5th Cir.), cert, 
denied, 444 U.S. 954 (1979); see United States v. Gorel, 622 F.2d 100, 104 (5th Cir. 1979) (defendant’s 
motion for bill of particulars properly denied when no showing that matters requested necessary to 
adequately inform defendant of offense charged or to bar double jeopardy), cert, denied, 445 U.S. 943 
(1980).

908. Russell v. United States, 369 U.S. 749, 770 (1962); see United States v. Conlon, No. 79-2283, slip 
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used by the defendant for discovery purposes.* 909 The grant or denial of a bill 
of particulars is within the discretion of the trial court and may be overturned 
only if it was clearly abused or if the defendant was actually surprised at 
trial.910

op. at 12 (D.C. Cir. Apr. 16, 1980) (settled rule that bill of particulars cannot cure defective indictment); 
United States v. Cecil, 608 F.2d 1294, 1296 (9th Cir. 1979) (per curiam) (neither bill of particulars nor 
Government’s “open file” discovery can save invalid indictment; use of bill of particulars to cure invalid 
indictment circumvents role of grand jury as intervenor); cf. United States v. Keith, 605 F.2d 462, 464 (9th 
Cir. 1979) (Government not permitted to show that language of indictment did not prejudice defendant 
because of defendant’s failure to request bill of particulars; defective indictment in failing to charge two 
essential elements of offense cannot be cured by bill of particulars).

909. See United States v. Barbieri, 614 F.2d 715, 719 (10th Cir. 1980) (motion for bill of particulars 
properly denied because disclosure of detailed evidence upon which Government will rely at trial not 
purpose of bill of particulars); United States v. Buckner, 610 F.2d 570, 574 (9th Cir. 1979) (request for bill 
of particulars properly denied based on trial court’s finding that Government provided full factual 
disclosure to defense), cert, denied, 100 S. Ct. 1646 (1980); United States v. Sellers, 603 F.2d 53, 57 (8th Cir. 
1979) (defendant’s motion for bill of particulars properly denied because defendant not entitled to be 
informed before trial of every overt act in furtherance of conspiracy that Government intended to prove), 
cert, denied, 100 S. Ct. 3033 (1980); United States v. Giese, 597 F.2d 1170, 1180-82 (9th Cir.) (defendant 
not entitled to demand details of every act in furtherance of alleged conspiracy in motion for bill of 
particulars; complete discovery of Government’s evidence not purpose of bill of particulars), cert, denied, 
444 U.S. 979 (1979).

910. See Fed. R. Crim. P. 7(f) (court may direct filing of bill of particulars); United States v. Diecidue, 
603 F.2d 535, 563 (5th Cir. 1979) (no abuse of trial court’s discretion in denying defendant's motion for bill 
of particulars in absence of showing of surprise or prejudice at trial caused by lack of information sought 
and refused); United States v. Harbin, 601 F.2d 773, 778 (5th Cir.) (trial court’s repeated directions to 
Government to provide information sought in bill of particulars and arrangements for defendants to meet 
with Government attorney to obtain information precludes finding that trial court abused discretion in 
denying bill of particulars), cert, denied, 444 U.S. 954 (1979); United States v. Giese, 597 F.2d 1170, 1180 
(9th Cir.) (denial of motions for bills of particulars not abuse of trial court’s discretion because indictment 
adequately apprised defendant of offense charged and because Government provided large volume of 
information to disclose theory of case), cert, denied, 444 U.S. 979 (1979); United States v. Cuesta, 597 F.2d 
903, 920 (5th Cir.) (no abuse of trial court’s discretion in denying motion for bill of particulars when 
defendant, did not claim surprise and was clearly informed of perjury charges by detailed language of 
indictment setting forth grand jury testimony alleged by Government to be false), cert, denied, 444 U.S. 964 
(1979).

911. See United States v. Murray, 618 F.2d 892, 896-98 (2d Cir. 1980) (allegation in single count of 
conspiracy to import and distribute controlled substances not duplicitous even though crimes punishable 
under different statutory sections); United States v. Avila-Dominguez, 610 F.2d 1266, 1270 (5th Cir. 1980) 
(fact that single alleged conspiracy involves violation of more than one federal statute does not make 
indictment in one count duplicitous); United States v. Diecidue, 603 F.2d 535, 546 (5th Cir. 1979) 
(allegations in indictment of various substantive offenses committed as objects of conspiracy descriptive of 
single overall racketeering conspiracy agreement and do not render count duplicitous); United States v. 
Girard, 601 F.2d 69, 72 (2d Cir.) (count alleging unlawful sale and receipt by defendants of records of four 
individuals not duplicitous when court permitted four sales to be regarded as part of single continuing 
scheme rather than as four separate offenses), cert, denied, 444 U.S. 871 (1979).

A duplicitous indictment should be distinguished from a permissible joinder of offenses in separate 
counts of the same indictment. See Fed. R. Crim. P. 8(a) (two or more offenses may be charged in separate 
counts of same indictment when offenses are similar, based on same act or transaction, or based on 
connected transactions or those constituting parts of plan); United States v. Serubo, 604 F.2d 807, 819 (3d 
Cir. 1979) (joinder of counts of corporate tax conspiracy and individual tax violations committed in 
furtherance of conspiracy proper under rule 8(a)).

Multiplicity and Duplicity. An indictment may be prejudicial if it is
duplicitous or multiplicitous. A duplicitous indictment charges two or more 
distinct offenses in a single count,911 thereby preventing the jury from 
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deciding each offense separately and concealing from the court the specific 
charge or charges on which the jury found the defendant guilty.912 The 
prohibition of duplicitous indictments is justified by a defendant’s rights to 
notice of the charges against which he must defend, to a unanimous verdict on 
the commission of a particular offense, to appropriate sentencing for the 
particular offense, and to protection against double jeopardy in a subsequent 
prosecution.913 The defendant risks waiver for failure to challenge a duplici
tous indictment prior to trial.914 Because a duplicitous indictment can usually 
be corrected without prejudice to the defendant, the court ordinarily allows 
the Government to elect the count on which it will proceed rather than 
dismissing the indictment.915

A multiplicitous indictment charges a single offense in several counts.916 
Such an indictment may result in multiple sentences for a single offense or 
otherwise prejudice the defendant.917 In determining multiplicity, courts 
consider whether each count of the indictment requires proof of a fact that the 
others do not.918 When the defendant challenges a multiplicitous indictment

912. See generally C. Wright, supra note 1, § 142, at 311.
913. United States v. Murray, 618 F.2d 892, 896 (2d Cir. 1980).
914. Fed. R. Crim. P. 12(b)(2), 12(f); cf. United States v. Murray, 618 F.2d 892, 899 n.8 (2d Cir. 1980) 

(objection that indictment duplicitous made just prior to submission of case to jury probably not timely 
under rule 12(b)(2)).

915. See United States v. Bowline, 593 F.2d 944, 947-48 (10th Cir. 1979) (when duplicity shown before 
or during trial, Government must select count or counts upon which to proceed; retrial on reconstructed 
conspiracy charge not double jeopardy when duplicitous indictment dismissed after mistrial); cf. United 
States v. Gorel, 622 F.2d 100, 105 (5th Cir. 1979) (indictment not duplicitous and no requirement that 
Government elect one of two separate conspiracy counts when each required different elements of proof 
and when no showing of prejudice to defendant), cert, denied, 445 U.S. 943 (1980).

916. Compare United States v. Ambrosiani, 610 F.2d 65, 68-69 (1st Cir. 1979) (indictment mul
tiplicitous when one count alleged concealing receipt of money and another alleged filing false report 
omitting receipt of money), cert, denied, 445 U.S. 930 (1980) and United States v. Horton, 601 F.2d 319, 
325 (7th Cir.) (indictments multiplicitous when two counts of distribution of controlled substances arise 
from defendant’s single act of delivering two packages), cert, denied, 444 U.S. 937 (1979) and United States 
v. DiGeronimo, 598 F.2d 746, 750-52 (2d Cir.) (counts under one statute for robbery of goods in interstate 
commerce and under another statute for receipt and possession of such goods multiplicitous when no clear 
congressional intent apparent to subdivide crime into multiple convictions), cert, denied, 444 U.S. 886 
(1979) with United States v. Larson, 612 F.2d 1301, 1305 (8th Cir.) (IRS indictment charging distinct 
crimes of evading personal income tax and signing false corporate returns not multiplicitous although 
offenses arose from same sum of unreported money received by corporation and diverted to personal 
accounts), cert, denied, 100 S. Ct. 2154 (1980) and United States v. Aleman, 609 F.2d 298, 306-07 (7th Cir. 
1979) (no multiplicity when substantive counts incorporated by reference into counts for pattern of 
racketeering and conspiracy), cert, denied, 445 U.S. 946 (1980).

917. Cf. United States v. Aleman, 609 F.2d 298, 309 (7th Cir. 1979) (no merit to defendant’s claim of 
multiple sentences for same offense when particular offense included in various counts of indictment as one 
of several acts alleged for support), cert, denied, 445 U.S. 946 (1980); United States v. Cortes, 606 F.2d 511, 
511 (5th Cir. 1979) (per curiam) (when defendant received concurrent sentences and failed to show 
prejudice, trial court properly refused to require Government to elect between two counts of indictment 
that alleged separate violations of same statute arising from single transaction).

918. Blockburger v. United States, 284 U.S. 299, 304 (1932); see United States v. Gorel, 622 F.2d 100, 
105 (5th Cir. 1979) (indictment charging separate counts of conspiracy to kidnap and conspiracy to use 
United States mail to send ransom note not multiplicitous when each count requires different elements of 
proof to sustain conviction), cert, denied, 445 U.S. 943 (1980); United States v. Grande, 620 F.2d 1026, 
1030 (4th Cir. 1980) (indictment for mail fraud and racketeering not multiplicitous when each offense 
requires proof of element not required for other, even though mail fraud count incidentally alleges, and 
evidence at trial proves, facts not required for mail fraud conviction but required for racketeering 
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before trial the court may remedy the defect by requiring the Government to 
elect the count on which it will proceed, or by instructing the jury on the 
proper charges at trial.* 919 Because multiple sentencing for a single offense 
results in double jeopardy, a defendant does not waive the right to challenge a 
multiplicitous indictment for failure to raise the issue before trial.920 A case 
that proceeds beyond the trial stage will not necessarily be dismissed because 
of a multiplicitous indictment, however, especially if the multiplicity did not 
result in enhanced sentences or otherwise prejudice the defendant.921

conviction); DeMier v. United States, 616 F.2d 366, 370-71 (8th Cir. 1980) (indictment for mail fraud and 
for making false entry in firearms record not multiplicitous when offenses charged arose from same act but 
each offense requires proof of fact not common to other); United States v. Aleman, 609 F.2d 298, 306-07 
(7th Cir. 1979) (incorporation of substantive count into conspiracy count by reference not multiplicitous 
when each count, although related, requires different proof in part), cert, denied, 445 U.S. 946 (1980); 
United States v. Goodman, 605 F.2d 870, 884-85 (5th Cir. 1979) (two-count indictment charging 
manufacture and possession with intent to distribute controlled substance not multiplicitous even though 
both offenses covered by same statute when offenses not based on single transaction and proof of different 
facts required for each offense).

In determining multiplicity, the courts have also considered whether Congress clearly intended to 
provide multiple convictions and punishments for the same acts. See, e.g., Bell v. United States, 349 U.S. 
81, 83-84 (1955) (indictment multiplicitious when defendant, arrested for simultaneously transporting two 
women across state lines, indicted for two violations of Mann Act; Congress failed to clearly demonstrate 
intent to establish multiple punishment); United States v. Aleman, 609 F.2d 298, 306 (7th Cir. 1979) (no 
multiplicity when separately charged substantive counts also used to support “pattern of racketeering” 
count under Racketeer Influenced and Corrupt Organizations Act; Congress stated clear intent to enhance 
penalties with Act rather than supersede existing law), cert, denied, 445 U.S. 946 (1980); United States v. 
DiGeronimo, 598 F.2d 746, 750-51 (2d Cir.) (counts under one statute for robbery of goods in interstate 
commerce and under another for receipt and possession of such goods multiplicitous; nothing in statutory 
language of second act indicates that Congress intended multiple convictions and punishment), cert, 
denied, 444 U.S. 886 (1979); cf. United States v. Ambrosiani, 610 F.2d 65, 68-69 (1st Cir. 1979) (Congress 
presumptively favors single punishment for single transaction; concealing receipt and filing false report 
because receipt omitted are single set of acts although different under statutory provisions of Bankruptcy 
Act), cert, denied, 445 U.S. 930 (1980). When congressional intent is unclear, the courts normally resolve 
against turning a single transaction into multiple offenses. Heflin v. United States, 358 U.S. 415, 419 
(1959); see United States v. Billingslea, 603 F.2d 515, 519 n.4 (5th Cir. 1979) (if Congress does not clearly 
fix punishment for offense, doubt resolved against turning single transaction into multiple offenses).

919. See United States v. DiGeronimo, 598 F.2d 746, 751-52 (2d Cir.) (plain error for trial judge not to 
instruct jury that defendants could not be convicted of robbery of goods in interstate commerce under one 
statute and receipt and possession of such goods under another statute), cert, denied, 444 U.S. 886 (1979); 
cf. United States v. Ambrosiani, 610 F.2d 65, 69-70 (1st Cir. 1979) (when court reasonably and practically 
construes multiplicitous counts to remove multiplicity and when no transcript of jury charge or exceptions 
taken thereto presented on appeal, appellate court assumes trial court adopted that construction in 
instructing jury, and that no multiplicity occurred in jury’s consideration or verdicts), cert, denied, 445 
U.S. 930 (1980); cf. United States v. Cortes, 606 F.2d 511, 511-12 (5th Cir. 1979) (per curiam) 
(Government not required to elect between charges of possession of cocaine with intent to distribute and 
actual distribution in order to enable defendant to argue that Government failed to prove correct charge at 
trial).

920. See United States v. Ambrosiani, 610 F.2d 65, 69-70 (1st Cir. 1979) (issue of multiplicity 
considered on appeal even though first raised during trial), cert, denied, 445 U.S. 930 (1980); United States 
v. DiGeronimo, 598 F.2d 746, 751-52 (2d Cir.) (failure of judge to charge jury that defendant should not be 
convicted under both counts of multiplicitous indictment plain error that must be noticed on appeal even 
though not raised previously), cert, denied, 444 U.S. 886 (1979).

921. See United States v. Ambrosiani, 610 F.2d 65, 70 (1st Cir. 1979) (indictment not dismissed when 
multiplicity avoided by court's construction of indictment, no showing of multiplicity in jury’s considera
tion, and no prejudice in concurrent sentences), cert, denied, 445 U.S. 930 (1980); cf United States v. 
Horton, 601 F.2d 319, 325 (7th Cir.) (when defendant convicted and given concurrent sentences on two 
counts for one offense, judgment of conviction and sentence vacated for multiplicitous count), cert, denied, 
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Variances and Amendments. An amendment to an indictment occurs
when the charging terms of the indictment are altered, either literally or 
constructively, by the prosecutor or the court after the grand jury has issued 
the indictment.922 Material amendment of an indictment is prejudicial per se 
because it violates the accused’s fifth amendment right to be indicted by a 
grand jury.923 A constructive amendment occurs when evidence at trial proves 
a different crime from that charged in the indictment,924 or when jury 
instructions impermissibly enlarge the scope of the indictment by allowing 
conviction for an uncharged offense.925

444 U.S. 937 (1979); United States v. DiGeronimo, 598 F.2d 746, 753 (2d Cir.) (despite trial court’s failure 
to instruct jury not to convict on both counts of multiplicitous indictment, when possible to determine that 
properly instructed jury would have convicted on one particular count, proper remedy is to vacate 
conviction on multiplicitous count), cert, denied, 444 U.S. 886 (1979).

922. Compare Stirane v. United States, 361 U.S. 212, 217-19 (1960) (conviction for obstruction of 
interstate commerce reversed when judge permitted jury to consider evidence of interstate commercial 
activity not charged in indictment) with United States v. Wood, 609 F.2d 246, 247 (6th Cir. 1979) (per 
curiam) (no constructive amendment when indictment charged aiding and abetting and defendant 
convicted as principal when statute allegedly violated makes one who aids and abets also a principal) and 
United States v. Doby, 598 F.2d 1137, 1142 (8th Cir. 1979) (amendment proper when Government 
changed name of bank during trial from that named in indictment to identify bank correctly).

923. See Stirane v. United States, 361 U.S. 212, 217 (1960) (impermissible amendment when indictment 
charged obstruction of particular interstate activity and Government offered evidence of different 
interstate commercial activity); United States v. Apfelbaum, 621 F.2d 62, 66 (3d Cir. 1980) (when 
indictment charged two false statements before grand jury and Government introduced evidence of third 
false statement not charged, no constructive amendment because evidence part of proof of indictment 
charges); cf. Goodloe v. Parratt, 605 F.2d 1041, 1044-47 (8th Cir. 1979) (state attempt to prove particular 
prior violations as required for avoidance of arrest charge constructively amended already deficient 
information that failed to specify alleged prior violation).

924. Compare United States v. Carlson, 616 F.2d 446, 447 (9th Cir. 1980) (impermissible amendment 
when indictment alleged misapplication of bank funds through fraudulent disbursement and conversion of 
loans and jury instruction permitted conviction for disbursement of loan with knowledge of insufficient 
security) and United States v. Bizzard, 615 F.2d 1080, 1081-82 (5th Cir. 1980) (impermissible amendment 
when indictment charged putting life in jeopardy and jury instruction permitted conviction for assault) and 
United States v. Marolda, 615 F.2d 867, 870-71 (9th Cir. 1980) (conviction reversed when jury instructions 
removed issue of improper authorization to use credit card as alleged in indictment for embezzlement of 
union funds because issue of authorization may have had bearing on grand jury’s decision to indict) with 
United States v. Bettencourt, 614 F.2d 214, 219 (9th Cir. 1980) (no material amendment when changes in 
indictment listed conjunctively, statute allegedly violated worded disjunctively, and jury instructions 
permitted conviction on any of several disjunctive elements) and United States v. Cerrito, 612 F.2d 588, 
592 (1st Cir. 1979) (no material amendment when indictment identified corporation receiving fraudulent 
loan but jury instruction failed to name corporation when instruction directed jury attention to indictment) 
and United States v. Haymes, 610 F.2d 309, 310 (5th Cir. 1980) (per curiam) (no material amendment 
when changes in indictment listed conjunctively, statute allegedly violated worded disjunctively, and jury 
instructions permitted conviction on either disjunctive element) and United States v. Duncan, 598 F.2d 
839, 856 (4th Cir.) (no material amendment when indictment charged violation of electronic eavesdropping 
statute and jury instructed that Congress intended to proscribe all eavesdropping because jury properly 
instructed to find requisite elements of charged offense), cert, denied, 444 U.S. 871 (1979).

925. Ex parte Bain, 121 U.S. 1, 13 (1886); see Stirane v. United States, 361 U.S. 212, 217-18 (1960) 
(conviction reversed when indictment amended by proof at trial and jury instructions because jury may 
have convicted on offense not charged by grand jury); United States v. Carlson, 616 F.2d 446, 447 (9th Cir. 
1980) (conviction reversed when indictment amended by jury instructions because jury may have convicted 
on offense not charged by grand jury); cf. Fed. R. Crim. P. 7(e) (court may permit amendment of 
information any time before verdict or finding if no additional or different offense charged and if 
defendant’s substantial rights not prejudiced); Canal Zone v. Burjan, 596 F.2d 690, 692-93 (5th Cir. 1979) 
(harmless technical violation of rule 7(e) occurred when information charged robbery and information 
amended before trial to charge lesser offense of grand larceny).
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In contrast, a variance occurs when the charging terms of the indictment 
are not altered, but the evidence at trial proves facts materially different from 
those alleged in the indictment.926 Variances are subject to the harmless error 
rule and reversal is required only when the variance affects the substantial 
rights of the accused927 by precluding preparation of a proper defense, by 
unfairly surprising the defendant at trial, or by exposing the defendant to 
double jeopardy.928 The court may permit nonmaterial variance from the

926. See United States v. Jordan, 626 F.2d 928, 932-33 (D.C. Cir. 1980) (per curiam) (no fatal variance 
when amount of proceeds of mail fraud as alleged in indictment not essential element of statutory offense); 
United States v. Currier, 621 F.2d 7, 11 (1st Cir. 1980) (no variance when indictment charged illegal sale of 
firearms, regulation allegedly violated applies to sale or disposal of firearms, and evidence at trial proved 
illegal disposal); United States v. Cerrito, 612 F.2d 588, 590-91 (1st Cir. 1979) (no variance when 
indictment charged making false statements to induce bank loan, defendant claimed existence of 
purchasing agreement, not loan, with bank, but sufficient proof for jury to find arrangement to be loan); 
United States v. Thomas, 610 F.2d 1166, 1173 (3d Cir. 1979) (per curiam) (no variance when indictment 
alleged misapplication of funds but specific counts described and Government allowed to prove 
misapplication of credits); United States v. Hoke, 610 F.2d 678, 679 (9th Cir. 1980) (nonprejudicial 
variance when indictment stated that bank robbed insured by Federal Deposit Insurance Corp, and proof 
at trial that bank insured by Federal Savings & Loan Insurance Corp.); United States v. DiFrancesco, 604 
F.2d 769, 777-78 (2d Cir. 1979) (no prejudicial variance when indictment provided to counsel charged 
defendant as aider and abettor but indictment filed with court charged defendant as principal and evidence 
introduced and theory of culpability advanced not affected by difference), cert, granted, 444 U.S. 1070 
(1980); United States v. Bush, 599 F.2d 72, 74 (5th Cir. 1979) (no variance when indictment alleged 
existence of loan disbursement schedule and proof that checklist, not written agreement, constituted 
disbursement schedule because indictment did not specify written schedule).

927. Fed. R. Crim. P. 52(a) (variance not affecting substantial rights of defendant disregarded).
928. See Berger v. United States, 295 U.S. 78,82 (1935) (substantial rights of accused include right to be 

definitely informed of charges in order to prepare defense to avoid surprise by evidence offered at trial, and 
to avoid double jeopardy); United States v. Anderson, 618 F.2d 487, 490 (8th Cir. 1980) (no prejudicial 
variance when indictment alleged mailing certain items and proof established defendant only knowingly 
caused such items to be mailed, because act proven was within coverage of statute allegedly violated); 
United States v. Brien, 617 F.2d 299, 312-13 (1st Cir.) (no fatal variance when indictment alleged mailing 
of sugar option and evidence proved mailing of copper option, because defendant received all grand jury 
testimony and evidence, and therefore informed of charges and risked no double jeopardy), cert, denied, 
100 S. Ct. 1854 (1980); United States v. Cantrell, 612 F.2d 509, 511 (10th Cir. 1980) (variance not harmless 
when inconsistent indictment charged illegal transportation of firearms into Kansas and illegal receipt of 
same firearms in Kansas, and inconsistency removed only at trial, because defendant unable to anticipate 
evidence at trial); United States v. Thomas, 610 F.2d 1166, 1173 (3d Cir. 1979) (per curiam) (no substantial 
variance when indictment charged misapplication of funds, specific counts described misapplication of 
credits, and testimony introduced on misapplication of credits, because difference only semantic); United 
States v. Hoke, 610 F.2d 678, 679 (9th Cir. 1980) (no prejudicial variance when bank robbery indictment 
alleged bank insured by different company than that proven at trial because error inadvertent and did not 
affect defendant’s substantial rights); United States v. DiFrancesco, 604 F.2d 769, 778-79 (2d Cir. 1979) 
(no prejudicial variance affecting substantial rights when indictment provided to counsel differed from that 
provided to judge because evidence introduced and theory of culpability on which Government proceeded 
not affected by difference), cert, granted, 444 U.S. 1070 (1980); United States v. Sellers, 603 F.2d 53, 56 
(8th Cir. 1979) (harmless error when, in conspiracy trial, Government did not prove acts alleged in 
indictment and submitted those acts to jury, but did present to jury other conspiratorial acts supported by 
evidence), cert, denied. 100 S. Ct. 3033 (1980); United States v. Bush, 599 F.2d 72, 74-75 (5th Cir. 1979) 
(any variance not prejudicial when indictment alleged existence of loan disbursement schedule and 
Government only proved existence of construction completion checklist that served as disbursement 
agreement because checklist provided to defense before trial); cf. Goodloe v. Parratt, 605 F.2d 1041, 1047 
(8th Cir. 1979) (proof of violation at trial created variance from already deficient information when 
information failed to specify alleged violations and when complaint alleged different violation than proven 
because defendant not fairly notified of charges).
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Courts often do not consider the exact date of the offense as alleged in the indictment to be an essential 
part of the proof. See, e.g., United States v. Young, 618 F.2d 1281, 1289 (8th Cir. 1980) (proof that offense 
committed on date reasonably near that alleged in indictment sufficient when date not essential to proof of 
offense); United States v. Izzi, 613 F.2d 1205, 1210 (1st Cir.) (no prejudicial variance when duration of 
conspiracy proven shorter than that alleged because evidence of conspiracy compelling, defendant not 
misled, and no double jeopardy risk existed), cert, denied, 100 S. Ct. 2162 (1980); United States v. Vahalik, 
606 F.2d 99, 100 (5th Cir. 1979) (per curiam) (proof of any date of offense before indictment returned, 
within statute of limitations and within reasonable limits sufficient although indictment alleges another 
date), cert, denied, 444 U.S. 1081 (1980).

This term courts found most variances between a single conspiracy alleged in indictment and multiple 
conspiracies proved at trial to be harmless. See United States v. Jackson, No. 78-1768, slip op. at 25-27 
(D.C. Cir. Jan. 29, 1980, amended Feb. 8, 1980) (no variance between indictment for single conspiracy and 
proof allegedly demonstrating two separate conspiracies when no prejudice shown and cautionary 
instruction given); United States v. David E. Thompson, Inc., 621 F.2d 1147, 1152 (1st Cir. 1980) (any 
variance between indictment charging single conspiracy and proof establishing two conspiracies not 
prejudicial because defendant shown to be member of two conspiracies); United States v. Tilton, 610 F.2d 
302, 307 (5th Cir. 1980) (no variance when indictment charged single conspiracy, proof showed two 
separate transactions in conspiracy, but proof not required showing existence of common goal, knowledge 
of other participants, and single scheme); United States v. L’Hoste, 609 F.2d 796, 801 (5th Cir.) (any 
variance between indictment charging single conspiracy and proof establishing multiple conspiracies did 
not affect substantial rights because defendant’s involvement in at least one conspiracy proven), cert, 
denied, 49 U.S.L.W. 3221 (Oct. 7, 1980); United States v. Metz, 608 F.2d 147, 153 (5th Cir. 1979) (no 
variance when indictment charged single conspiracy, proof showed that defendant lacked knowledge of 
every phase of conspiracy but proof not required of existence of common goal, knowledge of other 
participants, and single scheme), cert, denied, 49 U.S.L.W. 3218 (Oct. 7, 1980); United States v. Diana, 605 
F.2d 1307, 1310 (4th Cir. 1979) (no fatal variance when indictment charged four groups of defendants with 
single conspiracy, fourth group acquitted, and sufficient proof existed from which jury could have found 
single conspiracy), cert, denied, 444 U.S. 1102 (1980); United States v. Canales, 596 F.2d 664, 671 (5th Cir. 
1979) (any variance between indictment charging single conspiracy and proof establishing multiple 
conspiracies not prejudicial because defendant adequately notified of charges and clear evidence of 
defendant’s involvement such that jury could not have failed to consider individual guilt); United States v. 
Patton, 594 F.2d 444, 446-47 (5th Cir. 1979) (per curiam) (any variance between indictment charging a 
single conspiracy and proof establishing separate and distinct conspiracies not prejudicial because evidence 
established defendant involved in one conspiracy and jury not substantially influenced by evidence). But see 
United States v. Lindsey, 602 F.2d 785, 789 (7th Cir. 1979) (conviction reversed for prejudicial variance 
between indictment alleging single conspiracy and proof establishing multiple conspiracies because court 
failed to give instructions not to consider evidence of conspiracies of which defendant not part).

When proof fails to establish venue as alleged in the indictment, the defendant’s right to be tried in a 
district where venue properly lies may require reversal of the conviction. Compare United States v. 
Durades, 607 F.2d 818, 820 (9th Cir. 1979) (variance substantially impairs right to be tried only where 
venue properly lies when indictment alleged single conspiracy, proof established at least two conspiracies, 
and defendant’s conspiratorial acts not committed in district where trial held) with United States v. Erwin, 
602 F.2d 1183, 1185 (5th Cir. 1979) (per curiam) (no fatal variance when Government failed to prove 
destination of drug cargo as alleged in indictment, trial held in district of alleged destination, but venue 
properly existed under statute), cert, denied, 444 U.S. 1071 (1980).
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indictment by deletion of surplusage.929 In addition, the potential prejudice of 
a variance may be mitigated by proper instructions to the jury.930

This term, the Supreme Court addressed the variance issue in United States 
v. Bailey.931 Although escape from federal custody is a continuing offense 
under 18 U.S.C. § 751(a),932 the indictments in Bailey alleged escape but did 
not charge the defendants under a continuing offense theory and the district 
court did not explain this theory to the juries.933 Nonetheless, the Court held 
that there was no “significant ‘variance’ in the indictment. . . .”934 The Court 
noted that an indictment is sufficient if it contains the elements of the offense 
charged, fairly informs the defendant of the charge, and enables the defendant 
to plead an acquittal or conviction in bar of future prosecutions for the same 
offense.935 Applying this standard, the Court determined that the indictments 
before it were “undoubtedly sufficient” because they closely tracked the 
language of 18 U.S.C. § 751(a).93(5

GRAND JURY

The fifth amendment guarantees to all persons charged in federal court 
with a capital or otherwise infamous crime937 the right to a grand jury

929. See United States v. Balano, 618 F.2d 624, 630 (10th Cir. 1979) (facts in indictment establishing 
federal jurisdiction need not be proven because such facts are not elements of specific crime and are 
therefore surplusage), cert, denied, 49 U.S.L.W. 3223 (Oct. 7, 1980); United States v. Thomas, 610 F.2d 
1166, 1172 (3d Cir. 1979) (per curiam) (failure of Government to establish federal jurisdiction by proving 
that bank federally insured harmless oversight because reference to federal insurance was surplusage when 
petit jury found bank to be nationally chartered); United States v. Hoke, 610 F.2d 678, 679 (9th Cir. 1980) 
(no material variance when jury instructed that it need only find amount stolen to be in excess of $100, even 
though bill of particulars and proof at trial showed larger amounts, because excess over $100 surplusage 
under statute); United States v. Gallipoli, 599 F.2d 100, 103 (5th Cir. 1979) (term “securities” mere 
surplusage in indictment that tracked statute in charging sale of stolen “goods, merchandise and securities” 
and alleged that defendant sold stolen airline tickets, even though stolen airline tickets not securities); cf. 
United States v. Marolda, 615 F.2d 867, 870-72 (8th Cir. 1980) (when embezzlement indictment charged 
unauthorized and fraudulent use of union funds and jury instructions permitted conviction only for 
fraudulent use of funds, variance prejudicial because authorization aspect not surplusage).

930. See United States v. Lindsey, 602 F.2d 785, 787-89 (7th Cir. 1979) (prejudice from variance 
between indictment alleging single conspiracy and proof establishing multiple conspiracies not mitigated 
when court failed to instruct jury not to consider evidence of conspiracies of which defendant not part).

931. 444 U.S. 394 (1980).
932. The Court thought it “clear beyond peradventure” that escape from federal custody under 18 

U.S.C. § 751(a) was a continuing offense and thus that an escapee could be held liable for failure to return 
to custody as well as for the initial escape. Id. at 413.

933. Id. at 398. The defendants in Bailey attempted to show duress as a defense justifying their initial 
escape, but the Court held that in order to be entitled to a jury instruction on duress, an escapee must first 
offer evidence justifying his continued absence from custody as well as his initial departure. Id. at 412. The 
Court held that the defendants’ evidence failed to reach the threshold required for an instruction on duress 
as a defense to continued absence. Id. at 415.

934. Id. at 414.
935. Id.
936. Id.
937. See United States v. Moreland, 258 U.S. 433, 436-37 (1922) (to be infamous crime must be 

punishable by hard labor, regardless of place of imprisonment); United States v. Moss, 604 F.2d 569, 572 
(8th Cir. 1979) (crime of aiding and abetting tax fraud punishable by imprisonment of one year or less not 
infamous when statute prohibits such sentence from being served in penitentiary without defendant’s 
consent; infamous crimes punishable by death, hard labor, or imprisonment in penitentiary), cert, denied, 
444 U.S. 1071 (1980).
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indictment.938 The district courts have authority to summon a grand jury, 
which must have at least sixteen members but not more than twenty-three.939 
During its term,940 the grand jury is supervised by the Attorney General, a 
United States Attorney, or their authorized assistants.941 The Attorney 
General may appoint a special attorney to a specific investigation and 
delegate to that attorney the power to conduct a grand jury proceeding.942 The 
function of the grand jury is to determine whether probable cause exists to 
believe that a crime has been committed and whether criminal proceedings 
should be instituted.943 The grand jury does not, however, decide questions of 
law.944

A strong presumption of regularity attaches to grand jury proceedings.945 
Because the grand jury is not subject to the evidentiary restrictions governing 
trials,946 an indictment cannot be dismissed merely because the evidence 
before the grand jury was incompetent or inadequate.947 A defendant is

938. U.S. Const, amend. V; see United States v. Calandra, 414 U.S. 338, 343 (1974) (fifth amendment 
requires grand jury presentment or indictment for institution of federal prosecution for serious crimes); 
Branzburg v. Hayes, 408 U.S. 665, 687 (1972) (fifth amendment mandates grand jury proceedings for 
institution of federal criminal prosecutions for capital or other serious crimes).

The grand jury indictment requirement does not apply to state proceedings. See Branzburg v. Hayes, 
408 U.S. at 688 n.25 (grand jury indictment not guaranteed to state criminal defendants by fourteenth 
amendment due process clause).

939. Fed. R. Crim. P. 6(a).
940. Regular federal grand juries are limited to a term of 18 months. Fed. R. Crim. P. 6(g). Special 

grand juries may have their terms extended for an additional 18-month period by the district court. 
Organized Crime Control Act of 1970, 18 U.S.C. §§ 3331-34 (1976). Extensions beyond 36 months are 
permitted only for the purpose of remedying an inadequate report. See id. § 3333(b), (e).

941. Fed. R. Crim. P. 6(d), 54(c).
942. 28 U.S.C. § 515(a) (1976).
943. See United States v. Calandra, 414 U.S. 338, 343 (1974) (grand jury’s function includes both 

determination of probable cause and protection of citizens against unfounded criminal prosecution) (citing 
Branzburg v. Hayes, 408 U.S. 665, 686-87 (1972) (same)); United States v. Shoup, 608 F.2d 950, 960 (3d 
Cir. 1979) (grand jury determines whether probable cause exists to believe defendant committed acts 
constituting federal offense); United States v. Samango, 607 F.2d 877, 882 (9th Cir. 1979) (functions of 
grand jury are independent probable cause determination and protection of citizens against unfounded 
prosecution); United States v. Ciambrone, 601 F.2d 616, 622 (2d Cir. 1979) (grand jury’s main functions 
are to determine whether probable cause exists and to file appropriate charges); cf. United States v. 
McInnis, 601 F.2d 1319, 1327 (5th Cir. 1979) (grand jury has jurisdiction to investigate kidnapping as 
possible federal offense when victim transported out of United States), cert, denied, 100 S. Ct. 1649 (1980).

944. See United States v. Shoup, 608 F.2d 950, 960 (3d Cir. 1979) (although technically incorrect 
because obstruction of justice violation applies only to judicial proceedings such as grand jury investiga
tion, indictment charging obstruction of Justice Department’s investigation sufficient because grand jury 
cannot decide whether such investigation legally equivalent to jointly conducted grand jury investigation).

945. See United States v. Duncan, 598 F.2d 839, 867 (4th Cir.) (no prejudicial inference drawn from 
two short gaps in tape recording of grand jury proceedings because strong presumption of regularity 
accorded to grand jury findings and deliberations), cert, denied, 444 U.S. 871 (1979).

946. See United States v. Calandra, 414 U.S. 338, 345, 354 (1974) (indictment may be based upon 
evidence taken in violation of fourth or fifth amendments; grand jury witness may not refuse to answer 
questions derived from unlawfully seized evidence); Costello v. United States, 350 U.S. 359, 363 (1956) 
(indictment based solely on hearsay not violative of fifth amendment indictment requirement); In re Grand 
Jury Proceedings (FMC Corp. II), 604 F.2d 804, 806 (3d Cir. 1979) (per curiam) (grand jury witness may 
not refuse to answer questions derived from documents obtained through allegedly false government 
affidavit); United States v. Ciambrone, 601 F.2d 616, 622 (2d Cir. 1979) (grand jury not restrained by 
technical procedural and evidentiary rules of trial).

947. See United States v. Calandra, 414 U.S. 338, 345 (1974) (indictment valid on its face not subject to 
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entitled, however, to indictment by an unbiased grand jury.94« Moreover, 
discrimination on the basis of race in grand jury selection violates the 
constitutional guarantee of equal protection of the laws and is grounds for 
reversing a conviction.* 948 949 The prosecutor’s right to exercise some discretion in 
the presentation of evidence does not entitle him to mislead the grand jury or 
to engage in fundamentally unfair grand jury tactics.950 To remedy prosecu
torial misconduct before the grand jury, a court may dismiss the indictment 
under its supervisory powers.951 The courts generally view their supervisory 
role as a limited one,952 however, and rarely reverse a conviction despite the 
existence of prosecutorial misconduct before a grand jury.953 The courts 

challenge on ground that grand jury acted on inadequate or incompetent evidence) (citing Costello v. 
United States, 350 U.S. 359, 363-64 (1956) (same)); United States v. Samango, 607 F.2d 877, 880 n.6 (9th 
Cir. 1979) (dictum) (defendant cannot attack indictment on ground that evidence before grand jury 
incompetent or inadequate); cf. United States v. Vargas-Rios, 607 F.2d 831, 835 (9th Cir. 1979) 
(indictment for drug conspiracy and distribution upheld even though prosecution witness made uninten
tional yet unpraiseworthy misstatements to grand jury because other evidence presented and because 
decision to quash indictment for incompetent evidence lies within trial court’s discretion).

948. See Costello v. United States, 350 U.S. 359, 363 (1956) (fifth amendment requires indictment by 
legally constituted and unbiased grand jury); United States v. Serubo, 604 F.2d 807, 816 (3d Cir. 1979) 
(same).

949. Alexander v. Louisiana, 405 U.S. 625, 628 (1972); see Rose v. Mitchell, 443 U.S. 545, 551, 573-74 
(1979) (although racial discrimination in grand juror selection violates equal protection, requiring reversal 
of conviction and dismissal of indictment, defendant failed to make prima facie showing of substantial 
underrepresentation of blacks in grand jury foreman selection). See generally Castaneda v. Partida, 430 
U.S. 482, 494-95 (1977) (prima facie equal protection violation requires showing that grand jury selection 
procedure which is susceptible of abuse or not racially neutral resulted in substantial underrepresentation 
of race or identifiable group); Swain v. Alabama, 380 U.S. 202, 208 (1965) (defendant not entitled to 
proportional number of his race on grand jury, only to nondiscriminatory selection procedure).

A defendant in federal court may also challenge the composition of the grand jury on statutory grounds. 
See Jury Selection and Service Act of 1968, 28 U.S.C. §§ 1861-1862 (1976) (jury must be selected from 
cross section of community; no citizen may be excluded on basis of race, color, religion, sex, national 
origin, or economic status).

950. See United States v. Ciambrone, 601 F.2d 616, 623 (2d Cir. 1979) (prosecutor may not obtain 
indictment on basis of known perjurious evidence or by leading grand jury to believe hearsay testimony is 
eyewitness or by withholding substantial evidence negating guilt upon which grand jury reasonably might 
not indict). Compare United States v. Estepa, 471 F.2d 1132, 1137 (2d Cir. 1972) (prosecutor may not 
mislead grand jury into believing policeman’s testimony eyewitness rather than hearsay by failing to inform 
grand jury of witness’ extremely limited personal knowledge of drug transaction and seizure and by failing 
to call witnesses in best positon to observe illegality; reversal required) with United States v. James, 609 
F.2d 36, 49 (2d Cir 1979) (reversal of bank and securities fraud convictions not required because, unlike in 
Estepa, prosecutor clearly informed grand jury that much evidence hearsay, substantial nonhearsay 
evidence presented, and grand jury time constraints had no improper effect on indictment decision), cert, 
denied, 445 U.S. 905 (1980).

951. See United States v. Samango, 607 F.2d 877, 885 (9th Cir. 1979) (superseding indictment for drug 
conspiracy, importation, and distribution properly dismissed when prosecutor gives new grand jury 1000 
pages of prejudicial transcripts from former grand jury proceedings without assuring juror familiarity with 
contents, knows but does not warn new grand jury of doubtful credibility of key witness’ transcribed 
testimony, fails to apprise grand jury of its power to subpoena key witness’ live testimony, and urges grand 
jury to reach conclusion in nine days); United States v. Serubo, 604 F.2d 807, 818-19 (3d Cir. 1979) 
(indictment for tax fraud properly dismissed if prosecutorial misconduct before first grand jury infects 
proceedings of second when prosecutor attempts to link defendants to organized crime, comments to grand 
jury about veracity of witnesses, and harasses other uncooperative witnesses).

952. See United States v. Stone, No. 78-2882, slip op. at 1181 (9th Cir. Dec. 10, 1979) (dismissal of 
indictment because of prosecutorial misconduct required only when prosecutor flagrantly overreaches or 
significantly deceives grand jury).

953. See id. (indictment for drug conspiracy upheld when three witnesses called to obtain indictments 
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hesitate to disqualify a government attorney because of conflict of interest.9^ 
The prosecutor is not required to present the grand jury with evidence tending 
to negate guilt.954 955

rather than to freeze their testimony for trial and when no use made of their testimony in defendant’s trial 
on stipulated facts); United States v. Ponticelli, 622 F.2d 985, 992 (9th Cir. 1980) (indictment for perjury 
upheld even though grand jury prosecutor attempted to create multiple perjury counts by asking same 
question in different forms; appropriate remedy is dismissal of all but one count); United States v. Wilson, 
614 F.2d 1224, 1228 (9th Cir. 1980) (indictment for fraudulent narcotics acquisition upheld when 
defendant waived Miranda rights and voluntarily made allegedly unlawful confession to government 
attorney after service of grand jury subpoena on day testimony scheduled; delay of service designed to 
allow legitimate government acquisition of reasonably expected evidence rather than to facilitate office 
interrogation); United States v. Gibbons, 607 F.2d 1320, 1328 (10th Cir. 1979) (indictment for drug 
possession upheld when defendant failed to demonstrate that codefendant called before grand jury after 
indictment in government attempt to discover new evidence or to freeze testimony for trial rather than to 
legitimately identify unindicted coconspirators); United States v. Samango, 607 F.2d 877, 881 (9th Cir. 
1979) (court’s power to dismiss indictment for prosecutorial misconduct frequently discussed but rarely 
invoked); United States v. DiGregorio, 605 F.2d 1184, 1189 (1st Cir.) (indictment for extortion conspiracy 
upheld despite prosecutor’s reprehensible intimidation of grand jury witness and insinuation that defendant 
would harm witness; other evidence, including uncoerced and freely volunteered testimony, sufficient to 
support indictment), cert, denied, 444 U.S. 937 (1979); United States v. Birdman, 602 F.2d 547, 556, 563 
(3d Cir. 1979) (indictment for securities fraud upheld when one prosecutor also serves as grand jury 
witness because testimony not substantive but only procedural summary of prior evidence), cert, denied, 
444 U.S. 1032 (1980); United States v. Wander, 601 F.2d 1251, 1260 (3d Cir. 1979) (indictment for 
extortion conspiracy upheld even though transcript testimony of witnesses at first grand jury read to 
second grand jury; doubts concerning witnesses’ credibility expressed by single government attorney in 
confidential memorandum too speculative to create “high probability that had grand jury heard the 
eyewitness it would not have indicted”) (quoting United States v. Cruz, 478 F.2d 408, 410 (5th Cir.), cert, 
denied, 414 U.S. 910 (1973); United States v. Ciambrone, 601 F.2d 616, 624-25 (2d Cir. 1979) (indictment 
for perjury upheld even though prosecutor told grand jury that defendant committed perjury to save 
longtime friend and narcotics connection because prosecutor believed statement and did not know of 
alleged threats against defendant’s life and because defendant invited to testify).

954. See Velsicol Chem. Corp. v. United States, 616 F.2d 1021, 1025-26 (7th Cir. 1980) (although first 
indictment dismissed chiefly because of prosecutor’s misconduct before grand jury, termination of second 
grand jury investigation not required because of new prosecutor’s contact with predecessor and with 
evidence accumulated by him when purpose of contact merely to familiarize new prosecutor with 
document filing system); United States v. Wencke, 604 F.2d 607, 611 (9th Cir. 1979) (per curiam) 
(disqualification of Special Assistant U.S. Attorney in grand jury antitrust investigation after his 
involvement in related civil investigation not required when he plays only secondary role and in no position 
to control or direct grand jury); United States v. Birdman, 602 F.2d 547, 563 (3d Cir. 1979) (no inherent 
conflict of interest or other impropriety in SEC attorney’s assistance to grand jury prosecutors in securities 
fraud investigation), cert, denied, 444 U.S. 1032 (1980).

955. See United States v. Lasky, 600 F.2d 765, 767-68 (9th Cir.) (prosecutor not required to inform 
grand jury investigating mail fraud of favorable outcome of postal administrative hearing that dismissed 
mail fraud complaint against defendant's corporation), cert, denied, 444 U.S. 979 (1979); United States v. 
Smith, 595 F.2d 1176, 1181 (9th Cir. 1979) (prosecutor not required to inform grand jury investigating 
drug offenses of state court dismissal of proceedings based on same drug transaction). Contra, United 
States v. Ciambrone, 601 F.2d 616, 623 (2d Cir. 1979) (prosecutor should inform grand jury of any 
substantial evidence negating guilt of which he is aware and which might reasonably lead grand jury not to 
indict).



338 The Georgetown Law Journal [Vol. 69:211

The grand jury may compel any person to appear for questioning956 and to 
bring any documents it may request.957 The grand jury may not, however, 
question a witness about a crime for which he is already indicted.958 Because a 
district court order during a grand jury proceeding is generally not appeal
able,959 a person ordered to appear must either obey or contest the subpoena’s 
validity in the subsequent contempt proceeding.960 In a 1918 decision, 
Perlman v. United States,961 the Supreme Court held that a person claiming 
privilege with respect to documents in possession of a third party may appeal 
an order upholding the subpoena’s validity because the third party is unlikely 
to risk contempt to protect the appellant’s rights.962 The First Circuit held this

956. See United States v. Mandujano, 425 U.S. 564, 575 (1976) (subpoenaed parties must testify before 
grand jury unless privileged); United States v. Calandra, 414 U.S. 338, 345 (1976) (duty to testify before 
grand jury so necessary to administration of justice that witness’ personal interest in privacy yields to 
overriding public interest in full disclosure); Kashgar v. United States, 406 U.S. 441, 443 (1972) (power of 
federal court to compel persons to appear and testify before grand jury firmly established); United States v. 
Bryan, 339 U.S. 323, 331 (1950) (few exceptions exist to individuals’ general duty to provide grand jury 
testimony); In re Grand Jury Proceedings (Smith), 604 F.2d 318, 319 (5th Cir. 1979) (per curiam) (grand 
jury witnesses who failed to demonstrate deprivation of any rights properly held in contempt for refusal to 
testify); cf. United States v. Salsedo, 607 F.2d 318, 319 (9th Cir. 1979) (potential defendant has no right to 
be called as witness before grand jury considering his indictment).

957. See United States v. Ciambrone, 601 F.2d 616, 622 (2d Cir. 1979) (grand jury may compel 
production of evidence and testimony as it considers appropriate). But see In re Grand Jury Proceedings 
(McCoy), 601 F.2d 162, 168 (5th Cir. 1979) (subpoena duces tecum requiring in sweeping terms production 
of documents concerning defendant’s business improper because not sufficiently definite to provide clear 
guidance as to items required). See generally Fed. R. Crim P. 17(c) (subpoena may direct person to 
produce documents and other physical evidence).

958. Compare United States v. Doss, 563 F.2d 265, 276 (6th Cir. 1977) (en banc) (grand jury 
questioning of defendant about crimes for which he is already secretly indicted violates due process and 
right to counsel; grand jury function clearly terminates with issuance of indictment) with United States v. 
McInnis, 601 F.2d 1319, 1328 (5th Cir. 1979) (grand jury may question witnesses likely to be indicted for 
conspiracy to kidnap when no indictments issued at time of testimony), cert, denied, 100 S. Ct. 1649 (1980).

959. See United States v. Ryan, 402 U.S. 530, 533 (1971) (denial of motion to quash subpoena 
appealable only when denial of immediate review renders impossible any review of claim whatsoever); 
Cobbledick v. United States, 309 U.S. 323, 330 (1940) (denial of motion to quash subpeona duces tecum not 
appealable final decision under predecessor to 28 U.S.C. § 1291 (1976)); In re Grand Jury Proceedings 
(FMC Corp. Ill), 604 F.2d 806, 807 (3d Cir. 1979) (per curiam) (denial of motion for return of documents 
subpoenaed by grand jury not appealable because amounted to motion for suppression of evidence when 
conduct of appellant corporation still subject to prosecution through recently resumed grand jury 
proceedings); Fendler v. United States, 597 F.2d 1314, 1315 (9th Cir. 1979) (per curiam) (denial of voir dire 
examination of grand jurors regarding bias, prejudice or economic interest not appealable because 
reviewable upon motion to dismiss indictment and upon direct appeal from conviction); cf. United States v. 
Nixon, 418 U.S. 683, 691-92 (1974) (denial of motion to quash subpoena appealable because contempt 
citation against President for failure to comply inappropriate); Velsicol Chem. Corp. v. United States, 616 
F.2d 1021, 1025 (7th Cir. 1980) (denial of motion to terminate grand jury appealable because possibility 
that evidence from prior grand jury tainted by same prosecutorial misconduct that resulted in dismissal of 
first indictment raised prospect of unique and irremediable injury). But see Lance v. United States Dep’t of 
Justice, 610 F.2d 202, 212 (5th Cir. 1980) (denial of sanctions against government attorneys for disclosing 
grand jury matters to press in violation of rule 6(e) appealable because no other meaningful opportunity to 
review denial or to correct damage from disclosure). See generally 28 U.S.C. § 1291 (1976) (final decision 
rule).

960. See United States v. Ryan, 402 U.S. 530, 533 (1971) (potential grand jury witness must either 
comply with subpoena or contest its validity in contempt proceedings) (citing Cobbledick v. United States, 
309 U.S. 323, 327-28 (1940) (same)); In re Grand Jury (C. Schmidt & Sons), 619 F.2d 1022, 1024 (3d Cir. 
1980) (same).

961. 247 U.S. 7 (1918).
962. See id. at 12-13 (potential grand jury target claiming fourth and fifth amendment violations as to 
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term, however, that a client claiming an attorney-client privilege violation 
may not appeal an order compelling his attorney to testify, even though the 
client could not contest the order’s validity in contempt proceedings, because 
the attorney could be expected to defend the privilege if valid.* 963 In contrast, 
the Third and Seventh Circuits this term held that a client may appeal an 
order compelling his attorney to produce documents and to testify concerning 
communications allegedly protected by the attorney-client privilege.964

documents in possession of court clerk due to unrelated litigation may appeal order upholding subpoena 
directing clerk to produce documents for grand jury because clerk unlikely to risk contempt to allow 
immediate review of privilege); cf. In re Grand Jury (C. Schmidt & Sons), 619 F.2d 1022, 1025-26 (3d Cir. 
1980) (employer may appeal denial of motion to quash subpoena for allegedly unlawful harassment of 
employees because no other opportunity for appellate review). Compare United States v. RMI Co., 599 
F.2d 1183, 1187 (3d Cir. 1979) (unindicted grand jury witness may appeal denial of protective order 
concerning grand jury documents requested from government by criminal defendants when documents 
allegedly contain highly confidential business information) with In re Grand Jury Proceedings (FMC Corp. 
II), 604 F.2d 804, 805 (3d Cir. 1979) (per curiam) (employer may not appeal denial of motion to quash 
subpoena of employees testifying as to allegedly confidential documents because government and not 
employees possessed documents and because any privilege waived by earlier surrender of documents to 
grand jury).

963. In re Oberkoetter, 612 F.2d 15, 18 (1st Cir. 1980).
964. Velsicol Chem. Corp. v. United States, 616 F.2d 1021, 1025 (7th Cir. 1980) (client has standing to 

intervene to contest subpoena for documents and communications held by attorney; expressly declining to 
follow In re Oberkoetter, 612 F.2d 15 (1st Cir. 1980)); In re Grand Jury Proceedings (FMC Corp. I), 604 
F.2d 798, 801 (3d Cir. 1979) (client has standing to appeal order directing attorney to produce documents). 
The Third Circuit also held that the client had standing to contest and could appeal the order to his 
attorney on the ground that the documents were privileged under the work product doctrine. Id. at 802.

965. United States v. Dionisio, 410 U.S. 1, 2-5 (1973) (grand jury may require witness to provide voice 
exemplar for comparison with recorded telephone conversations because compelled display of physical 
characteristics not violation of fifth amendment).

966. See Gilbert v. California, 388 U.S. 263, 266 (1967) (compelled production of handwriting 
exemplar during pretrial interrogation not violation of fifth amendment); cf. United States v. Antill, 601 
F.2d 1049, 1051 (9th Cir. 1979) (per curiam) (grand jury may compel witness to provide handwriting 
exemplar when no substantial evidence that grand jury investigating crimes committed outside jurisdic
tion).

967. See United States v. Wade, 388 U.S. 218, 222, 237 (1967) (compelled appearance in postindictment 
pretrial lineup not violation of fifth amendment but requires assistance of counsel unless waived).

968. See Kastigar v. United States, 406 U.S. 441, 444 (1972) (fifth amendment privilege may be asserted 
in any proceeding, whether civil or criminal, administrative or judicial, investigatory or adjudicatory); 
United States v. Penrod, 609 F.2d 1092, 1095 (4th Cir. 1979) (although witness before grand jury may 
invoke fifth amendment privilege, defendant waived privilege upon voluntary delivery of documents to 
grand jury), cert, denied, 100 S. Ct. 1850 (1980). A grand jury witness may not, however, assert the fifth 
amendment privilege on behalf of others. See Hale v. Henkel, 201 U.S. 43, 69-70 (1906) (grand jury witness 
may not assert privilege to protect from incrimination corporation with which he is associated).

A still unanswered question is whether a grand jury witness who is suspected of criminal conduct must 
be advised of his fifth amendment rights or of his status as a possible defendant. See United States v. James, 
609 F.2d 36, 41 (2d Cir. 1979) (failure to warn witness that he is potential defendant violates no 
constitutional right), cert, denied, 445 U.S. 905 (1980). See generally Project: 7978-79 Term, supra note 1, at 
414-15 & nn.1025-31 (1979) (discussing issue and Justice Department’s internal policy of providing 
Miranda-type warnings).

969. Kastigar v. United States, 406 U.S. 441, 453 (1972) (construing 18 U.S.C. § 6002 (1976)); see In re 

A grand jury may compel a witness to give nontestimonial evidence, such 
as a voice exemplar,965 a handwriting sample,966 or an appearance in a 
lineup,967 without violating the fifth amendment. Although a grand jury 
witness may properly invoke his privilege against self-incrimination,968 he 
may nevertheless be compelled to testify after the conferral of use immunity 
upon him.969 Use immunity prevents the government from using the testimo
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ny, or any information directly or indirectly derived from the testimony, 
against the witness in a subsequent criminal case, except in a perjury 
prosecution.970 Thus, a witness’ immunized grand jury testimony may not be 
used to impeach his credibility in a subsequent criminal prosecution.971 972 This 
term in United States v. Apfelbaum912 the Supreme Court held that when an 
immunized grand jury witness testifies falsely, his entire immunized testimo
ny is available for use at his subsequent perjury trial.973 Rejecting the 
contention that the use immunity statute974 permits only the use of the false 
statements and not truthful immunized testimony, the Court emphasized the 
blanket exception from the generally prohibited use of immunized testimony 
created by the statute for perjury prosecutions.975 The Court also held that the 
fifth amendment privilege does not protect the witness against false testimony 
he decides to give after immunity is granted.976 The Court rejected the lower 
court’s reasoning that the witness must be treated as if he had remained silent 
for immunity to be coextensive with the fifth amendment privilege.977 The 
Court found this reasoning to be internally inconsistent because it would not 
permit a prosecution for perjury committed during the course of immunized 
testimony.978

Grand Jury Proceedings (Horak), 625 F.2d 767, 770 (8th Cir.) (per curiam) (civil contempt proper when 
immunized grand jury witness refuses to testify), cert, denied, 49 U.S.L.W. 3223 (Oct. 7, 1980).

970. 18 U.S.C. § 6002 (1976), construed in Kastigar v. United States, 406 U.S. 441, 453, 460 (1972) 
(immunity from use and derivative use coextensive with scope of fifth amendment privilege; in later 
criminal prosecution for acts described in immunized testimony, Government must show that all evidence 
it seeks to use derived from sources wholly independent of immunized testimony); see In re Grand Jury 
Proceedings (Horak), 625 F.2d 767, 770 (8th Cir.) (per curiam) (immunized truthful testimony before 
grand jury inadmissible in perjury or criminal contempt prosecution to demonstrate falseness of prior 
testimony), cert, denied, 49 U.S.L.W. 3223 (Oct. 7, 1980).

971. New Jersey v. Portash, 440 U.S. 450, 459-60(1979).
972. 445 U.S. 115 (1980).
973. Id. at 117.
974. 18 U.S.C. § 6002 (1976).
975. 445 U.S. at 122.
976. Id. at 130.
977. Id. at 125-26.
978. Id. at 126.
979. See 18 U.S.C. § 401 (1976) (failure to obey court orders constitutes contempt punishable by fine or 

imprisonment).
980. 18 U.S.C. § 1826(a) (1976). The district court has the power to stay the running of a prior federal 

criminal sentence presently served by a grand jury witness during the period of confinement for refusal to 
testify. United States v. Dien, 598 F.2d 743, 744-45 (2d Cir. 1979) (per curiam).

981. See 18 U.S.C. § 1826(a) (1976) (confinement appropriate when grand jury witness refuses without 
just cause to comply with court order), construed in In re Grand Jury Proceedings (Brummitt I), 608 F.2d 
640, 643 (5th Cir. 1979) (civil contempt improper when witnesses’ counsel not given adequate time to 
prepare defenses for contempt hearing because court must permit witness to raise defenses before holding 
no just cause for refusal to testify), cert, denied, 100 S. Ct. 2990 (1980).

982. See United States v. Dien, 598 F.2d 743, 745 (2d Cir. 1979) (per curiam) (witness’ allegedly 

A grand jury witness who refuses to comply with an order to testify or to 
produce documents may be held in criminal contempt.979 The witness may 
also be held in civil contempt and confined until willing to comply with the 
order, but the confinement period is limited to the term of the grand jury or a 
maximum of eighteen months.980 Although the witness must be given an 
opportunity to present his defenses to civil contempt charges,981 most defenses 
are unsuccessful. Threats to the witness’ safety982 and the risk of foreign 
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prosecution983 do not justify a refusal to testify. The witness may not refuse to 
answer questions because they are based on evidence obtained from an illegal 
search.984 The first amendment does not permit a reporter to refuse to testify 
even if he must disclose confidential sources.985 The witness may not refuse to 
testify about a subject after a conviction for earlier false statements to 
government agents about the same subject.986 The witness may, however, 
refuse to testify on matters protected by the attorney-client privilege987 or by 
the marital communications privilege988 or to answer questions derived from 
illegal electronic surveillance.989

immutable fear of reprisal against himself and family making confinement improperly punitive rather than 
coercive not valid defense to civil contempt for refusal to testify); cf. United States v. Gravel, 605 F.2d 750, 
752 (9th Cir. 1979) (per curiam) (even if duress from threats on witness’ life valid defense to civil contempt, 
witness must testify when government’s protection offer provides reasonable alternative to refusal).

983. Compare In re Grand Jury Proceedings (Brummitt I), 608 F.2d 640, 643 (5th Cir. 1979) (risk of 
foreign prosecution in drug smuggling investigation not valid defense to refusal to testify because witness 
adequately protected from public disclosure of testimony by trial court’s power to maintain secrecy of 
grand jury proceedings), cert, denied, 100 S. Ct. 2990 (1980) with In re Grand Jury Proceedings (Brummitt 
II), 613 F.2d 62, 64 (5th Cir. 1980) (even if risk of foreign prosecution entertained as defense to civil 
contempt, witnesses failed to make sufficient showing of such risk or of inadequacy of secrecy safeguards), 
cert, denied, 100 S. Ct. 2990 (1980).

984. United States v. Calandra, 414 U.S. 338, 354 (1974).
985. See Branzburg v. Hayes, 408 U.S. 655, 690-92 (1972) (reporter may not claim first amendment 

privilege before grand jury regarding confidential sources because no significant constriction of news flow 
from requirement to testify and because public interest in prosecution of crimes overrides public interest in 
possible future news from informants).

986. See In re Poultre, 602 F.2d 1004, 1006 (1st Cir. 1979) (grand jury witness previously convicted for 
false statements to government agents about automobile transfer may not refuse to testify before grand jury 
on same transfer despite claim that mistaken perception of truth will expose witness to perjury 
prosecution).

987. See In re Grand Jury Proceedings (FMC Corp. I), 604 F.2d 798, 803 (3d Cir. 1979) (attorney need 
not provide documents to grand jury because of attorney-client and work product privileges if crime 
investigated by grand jury completed before retention of attorney’s firm); United States v. Lawson, 600 
F.2d 215, 218 (9th Cir. 1979) (attorney need not disclose to grand jury client identity and fee arrangements 
if strong probability disclosure would implicate client in prior illegality even if government shows need for 
disclosure); cf. Velsicol Chem. Corp. v. United States, 616 F.2d 1021, 1028 (7th Cir. 1980) (waiver of 
attorney-client privilege continues from first to second grand jury when waiver not directly caused by 
prosecutorial misconduct for which first indictment dismissed).

988. See Hipes v. United States, 603 F.2d 786, 789 (9th Cir. 1979) (despite immunity, grand jury 
witness may refuse to testify about spouse’s presumptively confidential communication of business 
activities).

989. See notes 468-73 supra and accompanying text (grand jury questions may not be based on illegal 
electronic surveillance; valid defense to contempt).

990. Shillitani v. United States, 384 U.S. 364, 370 (1966).
991. See id. at 371 (after grand jury discharged, witness held in civil contempt must be released because 

no further opportunity to comply with court order to testify); Maggio v. Zeitz, 333 U.S. 56, 64 (1948) 
(continued civil contempt incarceration of witness for failure to produce bankrupt corporation’s property 
improper when he no longer possesses property).

992. See In re Grand Jury Investigation (Braun), 600 F.2d 420, 425 (3d Cir. 1979) (even though witness 
had two-and-one-half year history of noncooperation with Government motivated by fear for family safety, 
no substantial likelihood that civil contempt confinement would not coerce compliance with order to 
testify).

Confinement for civil contempt is designed to coerce compliance with the 
court’s order rather than to punish noncompliance.990 Although a confined 
witness must be released once the coercive effect of confinement ceases,991 the 
witness must show that no substantial likelihood exists that continued 
confinement serves a coercive purpose.992 Interpreting the statutory eighteen 
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month limit on civil contempt confinement as a valid congressional attempt to 
distinguish between coercion and punishment, the Third Circuit held this 
term that confinement of less than eighteen months and before grand jury 
dismissal is not punishment and has not lost coercive effect.993

The grand jury works in secret. Only government attorneys, the witness, 
and administrative personnel may be present while the grand jury is in 
session; only the jurors may be present during deliberations.994 Although 
counsel for the witness may not be present in the grand jury room,995 the 
witness may consult with counsel outside the jury room during questioning.996 
Except for witnesses,997 no participant may disclose the particulars of the 
grand jury proceedings unless the court so orders.998 Upon a showing that 
grounds may exist for dismissing the indictment for possible grand jury abuse, 
a defendant may obtain disclosure.999 In general, disclosure may be made only 
upon a showing of particularized need outweighing the need for grand jury 
secrecy.1000 An indicted defendant, however, is entitled to transcripts of his

993. Id. at 425-27 (construing 18 U.S.C. § 1826(a) (1976)).
994. Fed. R. Crim. P. 6(d).
995. United States v. Mandujano, 425 U.S. 564, 581 (1976); Fed. R. Crim. P. 6(d) (by implication) 

(counsel for witness not expressly permitted inside grand jury room).
996. United States v. Mandujano, 425 U.S. 564, 581 (1976).
997. Fed. R. Crim. P. 6(e)(1) (by implication) (witness not expressly prevented from disclosure); see 

Lance v. United States Dep’t of Justice, 610 F.2d 202, 217 (5th Cir. 1980) (dictum) (rule 6(e) does not 
prevent disclosures by grand jury witness); cf. In re Swearingen Aviation Corp., 605 F.2d 125, 127 (4th Cir. 
1979) (per curiam) (investigative targets have no standing to contest secrecy order to grand jury witnesses 
allegedly violating rule 6(e); district court must, however, permit targets to circulate among witnesses its 
written opinion regarding precise limits on disclosure).

998. Fed. R. Crim. P. 6(e)(1), (2)(C)(i). The rule 6(e) secrecy requirement applies not only to 
information drawn from grand jury transcripts but also to anything that may tend to reveal what occurred 
before the grand jury. Cf. Lance v. United States Dep’t of Justice, 610 F.2d 202, 216-17 (5th Cir. 1980) 
(rule 6(e) also prevents Government from disclosing matters occurring in future before grand jury, 
including identity of prospective witnesses).

Grand jury secrecy prevents investigative targets from fleeing or tampering with grand jurors or 
witnesses, prevents damaging disclosure regarding unindicted persons, and encourages voluntary appear
ance and full and frank testimony of witnesses. Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 
219 (1979), cited in Lance v. United States Dep’t of Justice, 610 F.2d 202, 213 (5th Cir. 1980) (grand jury 
secrecy also encourages uninhibited investigation and deliberation).

999. Fed. R. Crim. P. 6(e)(2)(C)(ii).
1000. See Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 223, 230-31 (1979) (civil antitrust 

plaintiffs seeking under rule 6(e) disclosure of grand jury transcript regarding criminal antitrust 
investigation of defendants should apply first to court where grand jury held for evaluation of continued 
secrecy need and then to court where civil cases pending for determination whether particularized need for 
disclosure outweighs secrecy need), cited in Socialist Workers Party v. Grubisic, 619 F.2d 641, 644-45 (7th 
Cir. 1980) (civil rights plaintiffs seeking disclosure of state grand jury transcript regarding illegal police 
activities of defendants should apply first to state court for continued secrecy need evaluation, then to 
federal court for balancing of secrecy and disclosure need); United States v. Proctor & Gamble Co., 356 U. 
S. 677, 682 (1958) (rule 6(e) prevents disclosure of grand jury transcript to private parties unless 
particularized compelling need demonstrated); Thomas v. United States, 597 F.2d 656, 657-58 (8th Cir. 
1979) (per curiam) (under rule 6(e), no disclosure during habeas proceeding of grand jury minutes because 
generalized hope of finding indictment defect not particularized need demonstrating sufficient impropriety 
of grand jury proceedings and because ordinary defects unassailable on habeas); cf. United States v. 
Northside Realty Assocs., Inc., 613 F.2d 501, 506 (5th Cir. 1980) (no compelling necessity overcoming 
need for secrecy supports potential defendants’ desire for statement by Government of issues and facts 
derived from grand jury investigation and bearing on indictment decision when defendants claim only that 
disclosure will help them in preindictment conference to persuade Government not to indict); United States 



1980] Project: Criminal Procedure 343

own grand jury testimony* 1001 and of the grand jury testimony of government 
witnesses relating to the subject matter to which they have testified on direct 
examination at trial.1002 A person aggrieved by improper disclosure of grand 
jury proceedings may seek relief.1003 Courts are generally unwilling, however, 
to dismiss an indictment on these grounds.1004

v. RMI Co., 599 F.2d 1183, 1189-90 (3d Cir. 1979) (although criminal defendants seeking rule 16(a)(1)(C) 
disclosure of grand jury documents from government need show as threshold only materiality to defense, 
secrecy policies of rule 6(e) protect confidential business information and no other disclosure should occur 
unless necessary).

1001. Fed. R. Crim. P. 16(a)(1)(A) (defendant entitled to copy of his grand jury testimony relating to 
offense charged).

1002. Jencks Act, 18 U.S.C. § 3500(b), (e)(3) (1976); see United States v. James, 609 F.2d 36, 48-49 (2d 
Cir. 1979) (although grand jury testimony of Government witness may relate to trial testimony not only 
through similar narrated facts but also by showing bias and interest, no significant chance that 
impeachment use would cause jury to acquit bank fraud defendant), cert, denied, 445 U.S. 905 (1980).

The Freedom of Information Act, 5 U.S.C. § 552 (1976), has been held not to have established any right 
to grand jury proceedings. Thomas v. United States, 597 F.2d 656, 657 (8th Cir. 1979) (per curiam).

1003. See Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218 n.8 (1979) (criminal antitrust 
defendants have standing to object to court order permitting disclosure of grand jury transcript to civil 
antitrust plaintiffs because accusations may have been made for which no indictment returned); Lance v. 
United States Dep’t of Justice, 610 F.2d 202, 220-21 (5th Cir. 1980) (unrebutted newspaper articles 
describing alleged disclosure of grand jury proceedings by Government attorneys established prima facie 
violation of rule 6(e) supporting sanctions and warranting evidentiary hearing); Fed. R. Crim. P. 6(e)(1) 
(knowing violation of rule 6 secrecy punishable as contempt).

1004. See United States v. Stone, No. 78-2882, slip op. at 1181 (9th Cir. Dec. 10, 1979) (no dismissal of 
drug conspiracy indictment required by conceded rule 6(e) violation of reading first grand jury transcripts 
to second grand jury because second grand jury informed of availability of witnesses and not misled or 
deceived; contempt more appropriate sanction); Lance v. United States Dep’t of Justice, 610 F.2d 202, 219 
(5th Cir. 1980) (defendant seeking to obtain dismissal of indictment because of disclosures has heavy 
burden in justifying such relief; defendant in present case has no such burden because merely seeking to 
halt confidential disclosures).

1005. Gerstein v. Pugh, 420 U.S. 103, 114, 125 (1975); cf. United States v. Diaz-Burgos, 601 F.2d 983, 
984-85 (9th Cir. 1979) (per curiam) (no probable cause hearing required prior to revocation of probation 
for illegal reentry into United States when defendant already in custody for second illegal entry 
prosecution). The probable cause standards for detention and for arrest are the same. Gerstein v. Pugh, 420 
U.S. at 120.

1006. Gerstein v.Pugh, 420 U.S. at 120-21.
1007. See Coleman v. Alabama, 399 U.S. 1, 9-10 (1970) (preliminary hearing determining whether 

suspect’s case presentable to grand jury and allowing cross-examination of prosecution witnesses is critical 
stage requiring assistance of counsel), cited in Gerstein v. Pugh, 420 U.S. 103, 122-23 (1975) (example of 
critical stage of pretrial procedures impairing defense on merits if suspect without counsel); Moore v. 
Illinois, 434 U.S. 220, 228 (1977) (sixth amendment violated by identification conducted at adversarial 
preliminary hearing without defense counsel present). A preliminary hearing is “adversarial” if the 
Government has committed itself to prosecution. Id.

PRELIMINARY HEARING

As a prerequisite to extended postarrest restraint of liberty, the fourth 
amendment requires a determination of probable cause by an objective 
judicial officer either before or promptly after the arrest.1005 An informal 
procedure that does not incorporate such adversarial safeguards as assistance 
of counsel may be used.1006 An adversarial preliminary hearing, however, is a 
“critical stage” in the prosecution at which a defendant has the right to 
counsel.1007 Although a suspect who is currently detained may challenge the 
probable cause for his confinement, a conviction will not be vacated on the 
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ground that the defendant was detained pending trial without a determination 
of probable cause.1008

Under rule 5 of the Federal Rules of Criminal Procedure,100’ an arrestee 
charged with a federal crime is entitled to an initial appearance before the 
nearest available federal magistrate or, when the magistrate is not reasonably 
available, before an authorized state or local judicial officer.1010 The initial 
appearance must take place without unnecessary delay after arrest.1011 At the 
initial appearance, the magistrate must inform the arrestee of the charges 
against him and of his rights to counsel, to remain silent, and to a preliminary 
examination.1012 The magistrate must also set appropriate bail and allow the 
suspect a reasonable time and opportunity to consult counsel.1013

An arrestee charged with other than a petty offense is entitled to a 
preliminary examination.1014 The preliminary examination is not held, how
ever, if the defendant waives his right to it1015 or if before the date of the 
preliminary examination he is indicted or an information is filed against him 
in a district court.1016 The probable cause determination is made at the 
preliminary examination.1017 The examination must be made within a reason
able time and not later than ten days after the initial appearance if the suspect 
is in custody or later than twenty days if he is not in custody.1018 A finding of 
probable cause may be based upon hearsay or upon unlawfully obtained 
evidence.1019 The suspect may, however, cross-examine witnesses against him

1008. Gerstein v. Pugh, 420 U.S. 103, 119 (1975); cf. United States v. Millican, 600 F.2d 273, 277-78 
(5th Cir. 1979) (defendant cannot upset conviction of tax fraud on ground that probable cause to summon 
for trial not shown prior to conviction), cert, denied, 445 U.S. 915 (1980).

1009. Fed. R. Crim. P. 5.
1010. Id. 5(a).
1011. Id.-, see Mallory v. United States, 354 U.S. 449, 455-56 (1957) (eight hour interrogation before 

police attempt to contact magistrate violates rule 5(a) requirement of unnecessary delay; confession 
inadmissible); United States v. Sotoj-Lopez, 603 F.2d 789, 790 (9th Cir. 1979) (per curiam) (statute 
requiring aliens to be brought before INS officer for determination of right to enter or remain in United 
States following warrantless arrest by INS agent does not negate rights secured by rule 5(a); more than 18 
hour delay in bringing alien before magistrate violates rule 5(a) and requires suppression of incriminating 
statements). See also 18 U.S.C. § 3501(c) (1976) (confession by defendant in custody not suppressed 
because of delay in bringing before judicial officer if given voluntarily within six hours of arrest or 
detention or if greater delay reasonable).

1012. Fed. R. Crim. P. 5(c). If the arrestee is charged with a minor offense, which is triable before a 
magistrate, he must be informed that he has a right to a trial in a federal court and may have a right to a 
jury trial. 18 U.S.C. § 3401(b) (1976).

1013. Fed. R. Crim. P. 5(c). The magistrate must also inform the suspect of the general circumstances 
under which pretrial release may be obtained. Id.

1014. Id.
1015. Id.; cf. United States v. Millican, 600 F.2d 273, 277 (5th Cir. 1979) (although conviction of tax 

fraud prevents reversal, defendant’s decision to appear on summons rather than to force arrest by 
nonappearance not waiver of right to probable cause hearing), cert, denied, 445 U.S. 915 (1980).

1016. Fed. R. Crim. P. 5(c); see Gerstein v. Pugh, 420 U.S. 103, 117 n. 19 (1975) (indictment fair on its 
face and returned by properly constituted grand jury conclusively determines existence of probable cause); 
United States v. Millican, 600 F.2d 273, 277 (5th Cir. 1979) (defendant responding to summons who makes 
persistent efforts to obtain probable cause hearing should receive one or information previously filed 
against him should be verified), cert, denied, 445 U.S. 915 (1980).

1017. Fed. R. Crim. P. 5.1(a).
1018. Id. 5(c).
1019. Id. 5.1(a) (objections to evidence on ground of unlawful acquisition not properly made at 

preliminary examination; motions to suppress made only to trial court). 
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and may also introduce evidence on his own behalf.1020 If probable cause is not 
shown, the magistrate must release the suspect and dismiss the complaint.1021

To prepare an adequate defense, the defendant may obtain a transcript or a 
tape recording of the hearing.1022 The Ninth Circuit held this term, however, 
that a conviction is not invalid merely because state authorities destroyed or 
lost the tape recording of defendant’s preliminary hearing and thus could not 
provide a copy to him upon request prior to trial.1023

JOINDER AND SEVERANCE

Under rule 8(a) of the Federal Rules of Criminal Procedure, a prosecutor 
may join offenses in the same information or indictment if they are of the 
same or similar character, are based on the same act or transaction, or are 
based on two or more acts or transactions that are connected or that 
constitute a common plan or scheme.1024 Some courts, however, are reluctant 
to permit joinder of offenses based on their mere similarity unless the evidence 
supporting each offense would be admissible in each trial.1025 Defendants may 
be joined under rule 8(b) only if each is alleged to have participated in the 
same act or transaction or the same series of acts or transactions.1026

1020. Id.
1021. Id. 5.1(b). The discharge of the suspect for lack of probable cause does not preclude the 

institution of a subsequent prosecution for the same offense. Id.
1022. Id. 5.1(c). The defendant may obtain a copy of the transcript without charge upon sufficient 

affidavit of inability to pay. Id. 5.1(c)(2). The Government may also obtain a copy, for good cause shown. 
Id.

1023. Moore v. Cupp, 612 F.2d 466, 467 (9th Cir. 1980) (per curiam). After a preliminary hearing, the 
robbery charge against the defendant in Moore was dismissed. Although the proceedings were not 
transcribed, a tape recording was made and a copy given both to the state and to defendant’s counsel. The 
state then obtained an indictment against the defendant on the same charge. When defendant’s new counsel 
requested a copy of the tape, both the state and the former counsel informed him that the tapes had been 
lost or destroyed. The Ninth Circuit upheld the denial of defendant’s habeas petition on the ground that 
loss or destruction of evidence rarely causes unfairness of constitutional dimensions. Id.

1024. Fed. R. Crim. P. 8(a); see United States v. Werner, 620 F.2d 922, 926 (2d Cir. 1980) (joinder of 
1976 and 1978 airline cargo thefts proper when both occurred in same cargo area, both accomplished 
through use of inside position, and when second arose from success of first); United States v. Eades, 615 
F.2d 617, 624 (4th Cir. 1980) (joinder of sexual assaults and entry for theft proper when all acts occurred 
within one week at same location); United States v. Thomas, 610 F.2d 1166, 1169 (3d Cir. 1979) (per 
curiam) (joinder of bank frauds proper when all occurred within 18 months through defendant’s improper 
use of bank officer position); United States v. Shearer, 606 F.2d 819, 820 (8th Cir. 1979) (joinder of 
robberies of different banks proper when both occurred in identical manner, at same locale and within two 
weeks); United States v. Jordan, 602 F.2d 171, 172 (8th Cir.) (joinder of mail thefts proper when identical 
offenses, stolen checks cashed in same way, and both occurred within two days), cert, denied, 444 U.S. 878 
(1979).

1025. See United States v. Lewis, No. 79-1275, slip op. at 4-5 (D.C. Cir. Mar. 3, 1980) (joinder of drug 
distribution counts with possession and possession with distributive intent proper when same drug involved 
and when possession and distributive intent essential elements of both offense groups); United States v. 
Strand, 617 F.2d 571, 575 (10th Cir. 1980) (joinder of tax and securities frauds proper when evidence of 
each clear, inseparable, and directly related), cert, denied, 49 U.S.L.W. 3224 (Oct. 7, 1980); United States v. 
Bowman, 602 F.2d 160, 163 (8th Cir. 1979) (per curiam) (joinder of three willful failure to file tax return 
counts proper because each year’s evidence admissible to show willfulness in other years).

1026. Fed. R. Crim. P. 8(b); see United States v. Weisman, 624 F.2d 1118, 1129 (2d Cir. 1980) (joinder 
of defendants proper when defendant’s bankruptcy fraud part of and predicate to codefendant’s 
racketeering), cert, denied, 49 U.S.L.W. 3225 (Oct. 7, 1980); United States v. Reeder, 614 F.2d 1179, 1186 
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Defendants, unlike offenses, may not be joined merely because of the 
similarity of the crimes involved.* 1027 In determining whether to allow joinder 
of defendants, the trial court must accept as true the indictment’s factual 
allegations1028 unless they are based upon an incorrect legal interpretation of 
the offense.1029

(8th Cir. 1980) (joinder of defendants for illegal gambling proper when acts charged connected with 
gambling business and evidence overlapped); United States v. Phillips, 607 F.2d 808, 811 (8th Cir. 1979) 
(joinder of defendants for aggravated bank robbery proper when evidence against each based upon same 
event and defenses interrelated); United States v. Mills, 597 F.2d 693, 695 (9th Cir. 1979) (joinder of 
defendants proper when three charged with bank robbery and one as accessory because accessory drove 
getaway car).

1027. Compare Fed. R. Crim. P. 8(a) (joinder of offenses) with id. 8(b) (joinder of defendants).
1028. See United States v. Metz, 608 F.2d 147, 153 (5th Cir. 1979) (joinder of defendants in cocaine 

conspiracy proper because indictment alleged large-scale narcotics transaction as single conspiratorial 
objective), cert, denied, 49 U.S.L.W. 3218 (Oct. 7, 1980); United States v. Zicree, 605 F.2d 1381, 1387 (5th 
Cir. 1979) (joinder of defendants for mail fraud and conspiracy to inflate medical bills proper because 
indictment alleged lawyer referred clients to doctors practicing in same office and utilizing same improper 
inflation scheme and because no improper legal interpretation of offense), cert, denied, 100 S. Ct. 1656 
(1980); United States v. Salinas, 601 F.2d 1279, 1294 (5th Cir. 1979) (joinder of defendants for bank fraud 
conspiracy proper because indictment alleged defendants knew each other and worked together, stood to 
gain from offenses, and together committed several substantive offenses).

1029. See United States v. Sutton, 605 F.2d 260, 272 (6th Cir. 1979) (joinder of defendants improper 
when racketeering conspiracy charge dismissed for improper statutory interpretation and remaining 
offenses insufficiently connected).

1030. See Schaffer v. United States, 362 U.S. 511, 514 (1960) (joinder of defendants for conspiracy and 
substantive transportation of stolen goods proper when defendants participated in same movements of 
goods); United States v. Petersen, 611 F.2d 1313, 1332 (10th Cir. 1979) (joinder of 24 defendants for auto 
theft conspiracy proper because each defendant provided one link in complex chain of acts); United States 
v. Serubo, 604 F.2d 807, 819 (3d Cir. 1979) (joinder of defendants for corporate tax fraud conspiracy and 
for personal tax fraud proper because personal counts in furtherance of validly charged conspiracy); United 
States v. Ortiz, 603 F.2d 76, 78 (9th Cir. 1979) (joinder of 19 defendants for heroin conspiracy proper when 
all participated in same series of acts, even though evidence did not link defendant with most 
codefendants), cert, denied, 444 U.S. 1020 (1980); United States v. Girard, 601 F.2d 69, 72 (2d Cir.) 
(joinder of defendants for conspiracy and illegal sale of government property proper when defendant civil 
servant provided property to codefendant for sale), cert, denied, 444 U.S. 871 (1979).

1031. See United States v. Sutton, 605 F.2d 260, 271 (6th Cir. 1979) (joinder of defendants improper 
when indictment charges multiple, unrelated conspiracies concerning narcotics, stolen goods, mail fraud, 
and firearms).

1032. See United States v. Escalante, No. 78-2794, slip op. at 2901 (9th Cir. Apr. 24, 1980) (defendants 
jointly charged are jointly tried, including conspiracies); United States v. Boyd, 610 F.2d 521, 525 (8th Cir. 
1979) (persons charged in conspiracy tried together, particularly when charges involve same evidence and 
acts); United States v. McGuire, 608 F.2d 1028, 1031 (5th Cir. 1979) (persons jointly indicted should be 
jointly tried, particularly in conspiracy cases), cert, denied, 100 S. Ct. 1838 (1980); United States v. Phillips, 
607 F.2d 808, 811 (8th Cir. 1979) (defendants jointly tried if jointly indicted on similar evidence and 
events); United States v. Herring, 602 F.2d 1220, 1224 (5th Cir. 1979) (defendants to racketeering and 
securities fraud may be jointly tried because jointly indicted for participation in same crimes).

1033. See Schaffer v. United States, 362 U.S. 511, 516 (1960) (when conspiracy count dismissed, joinder 
not necessarily error as matter of law).

A conspiracy count permits joinder of both defendants and offenses that 
are a part of the conspiracy1030 unless the indictment charges multiple, 
unrelated conspiracies.1031 The courts emphasize that persons jointly indicted 
should be jointly tried, particularly when conspiracy is charged and the 
evidence overlaps.1032 If the conspiracy count originally justifying joinder is 
dismissed, however, severance is not automatically required,1033 but the trial 
judge must be particularly sensitive to the possibility of prejudice and the need 
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for separate trials.1034 If the offenses or defendants could originally have been 
joined, the trial judge has discretion under rule 13 to order consolidation for 
trial of the indictments or the defendants.1035

Although improper joinder under rule 8 may require reversal,1036 some 
courts apply the harmless error rule.1037 Even if joinder is initially proper, the 
trial judge has discretion under rule 14 to order severance if either the 
defendants or the Government is prejudiced by joinder.1038 Although a risk of 
prejudice exists in any joinder of offenses or defendants, either from 
evidentiary spillover or transferance of guilt, the courts weigh that risk 
against the interests of judicial economy.1039 In establishing improper denial 
of severance, the defendant bears a heavy burden of showing compelling 
prejudice and may obtain reversal only if the denial was an abuse of 
discretion.1040 A defendant seeking habeas relief from an improper state court 
denial of severance must show that the denial violated his due process right to 
a fair trial.1041 The Fifth Circuit held this term that this standard for habeas

1034. Id.
1035. Fed. R. Crim. P. 13.
1036. See United States v. Sutton, 605 F.2d 260, 272 (6th Cir. 1979) (misjoinder under rule 8 prejudicial 

per se).
1037. See United States v. Seidel, 620 F.2d 1006, 1011 (4th Cir. 1980) (even if joinder of defendants for 

explosives offenses improper when both charged with June offense but only one with August offense, error 
harmless because evidence of August offense admissible to prove identity of codefendant bombmaker in 
June offense and because jury cautioned that defendant not involved in August offense); United States v. 
Werner, 620 F.2d 922, 926 (2d Cir. 1980) (dictum) (improper joinder under rule 8 requires reversal unless 
harmless).

1038. Fed. R. Crim. P. 14; see United States v. Werner, 620 F.2d 922, 928 (2d Cir. 1980) (even if 
distinct offenses properly joined under rule 8, trial judge may order separate trials or severance under rule 
14 if defendant prejudiced by joinder).

1039. See United States v. Figueroa, 618 F.2d 934, 944 (2d Cir. 1980) (risks of prejudice in joinder 
accepted to save costs, time, judicial resources, and to reduce burden on disinterested witnesses); United 
States v. Farr'., 614 F.2d 634, 642 (9th Cir. 1979) (severance denial to 23 defendants charged with 
securities and mail fraud proper because extreme complexity of case outweighed possibility of prejudice in 
joint trial); United States v. Petersen, 611 F.2d 1313, 1331 (10th Cir. 1979) (in considering severance, trial 
judge must weigh prejudice of joinder to particular defendant against judicial economy and expedition); 
United States v. Thomas, 610 F.2d 1166, 1170 (3d Cir. 1979) (per curiam) (judicial economy in trying 
complex cases weighed against prejudice from joinder of offenses); United States v. McGuire, 608 F.2d 
1028, 1031 (5th Cir. 1979) (in considering severance, court must balance prejudice from joinder against 
judicial economy), cert, denied, 100 S. Ct. 1838 (1980); United States v. Sutton, 605 F.2d 260, 271 (6th Cir. 
1979) (risk of prejudice from evidentiary spillover or transferance of guilt exists in any joinder).

1040. The circuits appear unanimous in requiring defendants claiming improper denial of severance to 
meet a high standard of showing prejudice. See, e.g., United States v. Lewis, No. 79-1275, slip op. at 6 
(D.C. Cir. Mar. 3, 1980) (defendant must show clear prejudice and abuse of discretion); United States v. 
Werner, 620 F.2d 922, 928 (2d Cir. 1980) (defendant must show abuse of discretion and substantial 
prejudice, not simply some prejudice) (emphasis in original); United States v. Petersen, 611 F.2d 1313, 
1331 (10th Cir. 1979) (defendant bears heavy burden of showing real prejudice, abuse of discretion, actual 
or threatened deprivation of fair trial); United States v. Thomas, 610 F.2d 1166, 1169 (3d Cir. 1979) (per 
curiam) (defendant must show abuse of discretion and clear prejudice); United States v. Boyd, 610 F.2d 
521, 525 (8th Cir. 1979) (defendant must show clear prejudice, abuse of discretion, and prejudice to right to 
fair trial); United States v. Salomon, 609 F.2d 1172, 1175 (5th Cir. 1980) (defendant must show compelling 
prejudice and abuse of discretion); United States v. Thomann, 609 F.2d 560, 565 (1st Cir. 1979) (defendant 
must make strong showing of prejudice and abuse of discretion); United States v. Dalzotto, 603 F.2d 642, 
646 (7th Cir. 1979) (defendant must make strong showing of prejudice and clear abuse of discretion); 
United States v. Ortiz, 603 F.2d 76, 78 (9th Cir. 1979) (defendant bears heavy burden of showing abuse of 
discretion), cert, denied, 444 U.S. 1020 (1980).

1041. See Corbett v. Bordenkircher, 615 F.2d 722, 726 (6th Cir. 1980) (denial of severance for 
burglaries and murder-related offenses not violation of due process required for habeas relief when all 



348 The Georgetown Law Journal [Vol. 69:00000

relief is at least equivalent to a showing of sufficient prejudice under rule 
14.* 1042

crimes simple and distinct and when directed acquittal verdict on all murder-related counts substantially 
reduced prejudice on burglary and habitual criminality offenses); Jenkins v. Bordenkircher, 611 F.2d 162, 
169 (6th Cir. 1979) (severance denial of defendants charged with murder and armed robbery when 
codefendant used unwilling participation defense and cooperated with prosecution, although abuse of 
discretion, harmless error and not violation of due process required for habeas because evidence against 
defendant overwhelming), cert, denied, 100 S. Ct. 2169 (1980); Alvarez v. Wainwright, 607 F.2d 683, 686 
(5th Cir. 1979) (per curiam) (severance denial of manslaughter from motor vehicle and firearm offenses not 
violation of due process required for habeas relief when defendant articulated no reason why single trial 
prejudicial).

1042. Alvarez v. Wainwright, 607 F.2d 683, 685 (5th Cir. 1979) (per curiam).
1043. See, e.g., United States v. Escalante, No. 78-2794, slip op. at 2902 (9th Cir. Apr. 29, 1980) 

(reversal for improper denial of severance requires greater showing than that separate trials improve 
chances for acquittal); United States v. Figueroa, 618 F.2d 934, 944 (2d Cir. 1980) (same); United States v. 
Strand, 617 F.2d 571, 575 (10th Cir. 1980) (same), cert, denied, 49 U.S.L.W. 3224 (Oct. 7, 1980); United 
States v. Boyd, 610 F.2d 521, 525 (8th Cir. 1979) (same), cert, denied, 100 S. Ct. 1052 (1980); United States 
v. Dohm, 597 F.2d 535, 539 (5th Cir. 1979) (same), rev’d en banc on other grounds, 618 F.2d 1169 (5th Cir. 
1980).

1044. See United States v. Boyd, 610 F.2d 521, 526 (8th Cir. 1979) (denial of severance to defendants in 
prostitution conspiracy proper when codefendants blamed defendant who claimed valid business of 
arranging exotic dance performances because such defenses antagonistic but not irreconcilable); United 
States v. Andrew, 606 F.2d 549, 550 (Sth Cir. 1979) (per curiam) (denial of severance to defendants 
charged with theft and embezzlement proper although each denied culpability because defenses not 
antagonistic); United States v. Vinson, 606 F.2d 149, 154 (6th Cir. 1979) (denial of severance to defendants 
in extortion conspiracy proper when each tried to blame other, because jury not misled or confused by 
antagonism), cert, denied, 444 U.S. 1074 (1980); United States v. Herring, 602 F.2d 1220, 1225 (5th Cir. 
1979) (denial of severance to defendants charged with racketeering and securities fraud proper when each 
tried to blame other because such defenses not so irreconcilable that jury will infer guilt merely from 
conflict); United States v. Mota, 598 F.2d 995, 1001 (5th Cir. 1979) (denial of severance to defendant in 
cocaine conspiracy proper when general denial not inconsistent with codefendant’s insanity defense 
because defenses must be irreconcilable, not merely antagonistic); United States v. Dohm, 597 F.2d 535, 
539 (5th Cir. 1979) (denial of severance to defendants in cocaine conspiracy proper when codefendant’s 
entrapment defense not inconsistent with defendant’s failure to assert any defense), rev'd en banc on other 
grounds, 618 F.2d 1169 (5th Cir. 1980).

1045. See United States v. Slade, No. 78-1333, slip op. at 33 (D.C. Cir. Mar. 4, 1980) (proper to deny 
severance to defendant in heroin conspiracy even though evidence against codefendants more damaging, 
because evidence against defendant independant and substantial); United States v. Boyd, 610 F.2d 521, 525 
(8th Cir. 1979) (proper to deny severance to defendant in prostitution conspiracy even though only two of 
28 allegedly highly inflammatory witnesses testified against defendant because jury instructed that 
testimony of other 26 witnesses applicable only to codefendants), cert, denied, 100 S. Ct. 1052 (1980); 
United States v. Williams, 604 F.2d 1102, 1119 (8th Cir. 1979) (proper to deny severance to defendant in 
heroin conspiracy when most testimony concerned narcotics activity not involving defendant because 
evidence sufficient and not unreasonably complex); United States v. Dalzotto, 603 F.2d 642, 646 (7th Cir.) 
(proper to deny severance to defendant in drug conspiracy even though criminal record and telephone 
transcripts concerning only codefendant admitted), cert, denied, 100 S. Ct. 530 (1979); United States v. 

The compelling prejudice test requires such a strong showing that defend
ants are usually unsuccessful. To demonstrate improper denial of severance of 
defendants, the defendant must do more than show that separate trials would 
have improved his chances for acquittal.1043 The assertion of inconsistent 
defenses by joined defendants does not require severance unless the defenses 
are irreconcilable, rather than merely antagonistic.1044 A defendant’s claim 
that the evidence against the codefendant is more damaging to him than is the 
evidence against himself is inadequate to require severance.1045 Similarly, the 
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unsavory reputation of a codefendant is not a per se ground for severance.1046 1047 
Evidence of prior criminal activity relating only to one defendant does not 
require severance unless the evidence is offered by one defendant and directly 
incriminates another.'047 Moreover, severance will not be granted merely 
because of the defendant’s need for the testimony of a codefendant’s 
attorney,1048 a potential conflict of interest arising from multiple representa
tion,1049 the defendant’s reluctance to cross-examine his codefendant’s 
witness for fear of losing a codefendant’s exculpatory testimony,1050 or an 
opening statement of the codefendant’s attorney inculpating the defendant.1051

Cuesta, 597 F.2d 903, 919 (5th Cir.) (proper to deny severance to defendant not charged with 
codefendants’ narcotics conspiracy when trial not unduly complex or lengthy and when jury instructed on 
limited admissibility of coconspirator statements), cert, denied, 444 U.S. 964 (1979).

1046. See United States v. Escalante, No. 78-2794, slip op. at 2902-03 (9th Cir. Apr. 29, 1980) (denial of 
severance to defendant in heroin conspiracy proper when jury instructed to disregard codefendant’s 
organized crime connections and participation in murder); United States v. Weisman, 624 F.2d 1118, 1130 
(2d Cir. 1980) (denial of severance for codefendant’s association with reputed mobster proper when 
prospective jurors carefully questioned and excused if impartiality doubtful), cert, denied, 49 U.S.L.W. 
3225 (Oct. 7, 1980).

1047. See United States v. Salomon, 609 F.2d 1172, 1176 (5th Cir. 1980) (denial of severance to 
defendant charged with drug possession improper when codefendant testifies to defendant’s prior criminal 
activity to support entrapment defense and clearly incriminates defendant).

1048. See United States v. Reeder, 614 F.2d 1179, 1186 (8th Cir. 1980) (denial of severance to 
defendant charged with illegal gambling proper, even though codefendant attorney’s exculpatory 
testimony possibly unethical, because defendant failed to call him as witness).

1049. See United States v. Carter, 613 F.2d 256, 260 (10th Cir. 1979) (denial of severance in drug 
conspiracy proper when all defendants informed of right to separate counsel and counsel requested to 
notify court if conflict developed), cert, denied, 49 U.S.L.W. 3219 (Oct. 7, 1980).

1050. See United States v. McGuire, 608 F.2d 1028, 1032 (5th Cir. 1979) (denial of severance to 
defendant in cocaine conspiracy proper when defendant claiming entrapment refrained from cross- 
examining codefendant’s witness under merely speculative fear of losing codefendant’s uncertain testimo
ny), cert, denied, 100 S. Ct. 1838 (1980).

1051. See United States v. Mota, 598 F.2d 995, 1000 (5th Cir. 1979) (denial of severance to defendant in 
cocaine conspiracy proper when codefendant’s attorney asserted in opening statement that evidence would 
probably prove Government’s contentions but that codefendant insane, because jury promptly, adequately, 
and repeatedly cautioned that attorney’s comments not evidence).

1052. See United States v. Edmonds, 611 F.2d 1386, 1388 (5th Cir. 1980) (denial of severance to 
defendant in marijuana conspiracy proper when specific nature, probative value, and availability of 
codefendant’s desired testimony not shown); United States v. McGuire, 608 F.2d 1028, 1031 (5th Cir. 
1979) (denial of severance to defendant in cocaine conspiracy proper because what codefendant’s testimony 
would be and its exculpatory nature and availability not shown), cert, denied, 100 S. Ct. 1838 (1980); 
United States v. Moreno-Nunez, 595 F.2d 1186, 1188 (9th Cir. 1979) (denial of severance to defendant in 
heroin conspiracy proper when exculpatory nature of desired comment on codefendant’s assumed refusal 
to testify not shown); cf. United States v. Haro-Espinosa, 619 F.2d 789, 793 (9th Cir. 1979) (denial of 
severance to defendants in cocaine conspiracy proper when codefendant conditioned offer to testify upon 
his trial coming first and good reason existed under Speedy Trial Act to try other defendants first). See 
generally United States v. Vasilios, 598 F.2d 387, 391 (5th Cir.) (discussing guidelines for severance upon 
claim of need for codefendant’s testimony), cert, denied, 444 U.S. 967 (1979).

1053. 391 U.S. 123 (1968).

Special considerations arise when one defendant claims a need to call his 
codefendant to testify but the codefendant invokes his fifth amendment 
privilege. Before granting severance on this ground, some courts require the 
defendant to show what the testimony would be, that it is exculpatory in 
nature, and that the codefendant is actually willing to testify in a separate 
trial.1052 Defendants also have difficulty obtaining severance on Bruton 
grounds. In the 1968 case of Bruton v. United States,1053 the Supreme Court 
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held that when a nontestifying codefendant’s out of court confession incul
pates the defendant, the admission of the confession at a joint trial violates the 
defendant’s sixth amendment right to confrontation.1054 Although a Bruton 
conflict may require severance,1055 Bruton is inapplicable to a bench trial1056 or 
when the confession is not especially incriminating.1057 The trial court may 
remedy a Bruton problem by excising all portions of the statement relating to 
the nonconfessing defendant.1058

To establish an improper denial of severance of offenses, a defendant 
cannot merely claim a desire to testify on some counts but not on others.1059 
Curative jury instructions are usually held adequate to protect against the risk 
of jury confusion, evidentiary spillover, or cumulation of the evidence.1060 If 
the same evidence is admissible at separate trials as in the joint trial, denial of 
severance is proper.1061 An indication that the jury was able to consider

1054. Id. at 126. The Court observed that jury instructions to disregard the confession as to the 
nonconfessing defendant are inadequate to cure the prejudice. Id. at 129.

1055. See United States v. Rubin, 609 F.2d 51, 65 (2d Cir. 1979) (grant of severance to Government 
proper under Bruton when Government sought to introduce severed defendant’s pretrial confession 
inculpating codefendants), cert, granted, 100 S. Ct. 1645 (1980).

1056. See United States v. Pinkney, 611 F.2d 176, 178 (7th Cir. 1979) (per curiam) (denial of severance 
proper even assuming codefendant’s confession incriminated defendant, because Bruton inapplicable to 
bench trial).

1057. See United States v. Grzywacz, 603 F.2d 682, 689 (7th Cir. 1979) (denial of severance to 
defendants in racketeering conspiracy proper even though out of court confessions of all defendants 
incriminated each other, because confessions not devastating, crucial, powerfully incriminating, or 
unreliable), cert, denied, 100 S. Ct. 2152 (1980).

1058. See United States v. Hernandez, 608 F.2d 741, 749 (9th Cir. 1979) (denial of severance to 
defendants charged with drug distribution proper because all references to nonconfessing defendants 
deleted before postarrest statement admitted).

1059. See United States v. Werner, 620 F.2d 922, 930 (2d Cir. 1980) (denial of severance of two theft 
counts proper when no explanation given of desired testimony on one count or of silence on second); 
United States v. Thomas, 610 F.2d 1166, 1170 (3d Cir. 1979) (per curiam) (denial of severance of bank 
fraud counts proper when no objection to cross-examination on some counts nor request for jury 
instruction not to infer guilt from failure to testify on those counts); cf. Alvarez v. Wainwright, 607 F.2d 
683, 686 (5th Cir. 1979) (per curiam) (denial of severance of manslaughter count from larceny and 
unauthorized auto use counts proper on habeas review because no reason given for nontestimony on 
manslaughter nor explanation of desired testimony on other charges).

1060. See United States v. Escalante, No. 78-2794, slip op. at 2902 (9th Cir. Apr. 29, 1980) (prejudicial 
effect of evidence against codefendant generally neutralized by careful jury instructions); United States v. 
Slade, No. 78-1333, slip op. at 33 (D.C. Cir. Mar. 4, 1980) (absent dramatic disparity of evidence, any 
prejudice from joinder best cured by instructing jury to consider defendants individually); United States v. 
Weisman, 624 F.2d 1118, 1130 (2d Cir. (no evidentiary spillover when jury repeatedly instructed to 
evaluate offenses and evidence separately as to each defendant), cert, denied, 49 U.S.L.W. 3225 (Oct. 7, 
1980); United States v. Werner, 620 F.2d 922, 929 (2d Cir. 1980) (no jury cumulation when jury clearly and 
repeatedly ordered to examine separately defendant’s conduct on each occasion of theft); United States v. 
Strand, 617 F.2d 571, 575 (10th Cir.) (denial of severance proper when jury properly instructed on separate 
nature of interrelated tax and securities frauds), cert, denied, 49 U.S.L.W. 3224 (Oct. 7, 1980); United 
States v. Thomas, 610 F.2d 1166, 1170 (3d Cir. 1979) (per curiam) (evidence has no cumulative effect when 
jury carefully instructed to consider each of 31 bank frauds separately).

1061. See United States v. Jabara, 618 F.2d 1319, 1328 (9th Cir.) (denial of severance in narcotics 
conspiracy proper when proof against each defendant involves substantial portions of proof against 
codefendants), cert, denied, 49 U.S.L.W. 3225 (Oct. 7, 1980); United States v. Eades, 615 F.2d 617, 624 
(4th Cir. 1980) (denial of severance of sexual assault counts or entry for theft counts proper when same 
evidence admissible in joint and separate trials); United States v. Thomas, 610 F.2d 1166, 1169 (3d Cir. 
1979) (per curiam) (denial of severance of bank fraud counts proper when evidence of each admissible to 
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separately or “compartmentalize” the evidence relating to each defendant or 
to each offense may defeat the claim of compelling prejudice.* 1062 Thus, the 
acquittal of one of the joined defendants or the acquittal of a defendant on one 
of several charges demonstrates that the jury was able to consider the 
evidence separately and indicates a lack of prejudice.1063 A jury’s particu
larized questions or verdict implies the ability to compartmentalize the 
evidence.1064

prove opportunity, preparation, plan, or knowledge); United States v. Jordan, 602 F.2d 171, 173 (8th Cir.) 
(dictum) (proper to deny severance of separate counts of stolen mail possession because evidence of each 
admissible in separate trials to show intent and knowledge), cert, denied, 444 U.S. 878 (1979); United States 
v. Bowman, 602 F.2d 160, 163 (8th Cir. 1979) (per curiam) (dictum) (proper to deny severance of three 
counts of failing to file tax return because evidence of each year admissible in separate trials to show 
willfulness).

1062. See United States v. Lewis, No. 79-1275, slip op. at 6 (D.C. Cir. Mar. 3, 1980) (no confusion or 
cumulation of evidence by jury when drug offenses two-and-one-half months apart and when one arose 
from sale and other from proximity to drug); United States v. Weisman, 624 F.2d 1118, 1130 (2d Cir.) 
(diminished danger of evidentiary spillover when little overlap at trial between evidence pertaining to 
securities fraud and to bankruptcy fraud), cert, denied, 49 U.S.L.W. 3225 (Oct. 7, 1980); United States v. 
Reed, 620 F.2d 709, 712 (9th Cir. 1980) (no jury confusion or cumulation of evidence when presentation of 
evidence regarding two bank robberies separate and distinct); United States v. Zicree, 605 F.2d 1381, 1389 
(5th Cir. 1979) (no jury confusion when witnesses clearly identified to which defendant their testimony 
related and jury carefully instructed to consider testimony only against appropriate defendant), cert, 
denied. 100 S. Ct. 1656 (1980); cf. United States v. Shearer, 606 F.2d 819, 821 (8th Cir. 1979) (dictum) (no 
cumulation of evidence by jury when evidence proving each of two bank robberies independently 
overwhelming).

1063. See United States v. Weisman, 624 F.2d 1118, 1130 (2d Cir.) (acquittal of codefendant on all 
securities frauds indicates jury able to consider evidence on defendant’s bankruptcy fraud separately), cert, 
denied, 49 U.S.L.W. 3225 (Oct. 7, 1980); United States v. Farris, 614 F.2d 634, 643 (9th Cir. 1979) 
(acquittal of two defendants on some charges and two defendants on others indicates jury’s separate and 
distinct consideration of evidence); United States v. Carter, 613 F.2d 256, 260 (10th Cir. 1979) (acquittal of 
one defendant in marijuana conspiracy indicates jury’s discernment concerning parties to conspiracy), cert, 
denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); United States v. Thomas, 610 F.2d 1166, 1170 (3d Cir. 1979) 
(per curiam) (acquittal on 24 of 31 bank frauds indicates jury able to separate evidence and decide each 
count separately); United States v. Boyd, 610 F.2d 521, 525 (8th Cir. 1979) (acquittal of some defendants 
on some counts and conviction on others shows careful consideration by jury, not confusion); cert, denied, 
100 S. Ct. 1052 (1980); United States v. Zicree, 605 F.2d 1381, 1389 (5th Cir. 1979) (acquittal of one 
defendant on all but 18 of 189 mail frauds and codefendants on all but eight indicates jury’s ability to sift 
evidence), cert, denied, 100 S. Ct. 1656 (1980).

1064. See United States v. Reed, 620 F.2d 709, 712 (9th Cir. 1980) (denial of severance on two bank 
robbery counts proper because jury given separate verdict forms for each count and carefully instructed to 
segregate evidence and consider each count separately); United States v. Thomann, 609 F.2d 560, 565 
(denial of severance of bank burglary and theft counts proper when jury asked two questions referring only 
to defendant, indicating separate focus on each defendant).

1065. See United States v. Petersen, 611 F.2d 1313, 1332 (10th Cir. 1979) (trial judge fulfilled 
continuing duty by pretrial severance of larcenies from auto theft conspiracy and by repeated jury 
instructions regarding problems of multidefendant trials).

1066. See United States v. Aguiar, 610 F.2d 1296, 1301 (5th Cir. 1980) ^severance of defendant not 
seeking severance proper when fifth amendment problems arise from counsel’s comments on codefendants’ 
silence).

The trial court has a continuing duty to assure that prejudice does not arise 
from joinder; if prejudice does arise, the court must sever the defendants or 
offenses.1065 Upon severance of defendants, the court has discretion as to 
which defendant is retried.1066

The defendant must renew his motion for severance at the close of the 
Government’s case or at the conclusion of all the evidence. If he fails to renew 
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his motion, he waives his right to raise the issue on appeal,1067 unless the 
denial was plain error.1068

BAIL

The eighth amendment provides that “excessive bail shall not be required .
”1069 Baii set at a figure higher than an amount reasonably calculated to 

ensure the defendant’s presence at trial is “excessive” under the eighth 
amendment.1070 The Constitution, however, does not require that the oppor
tunity for bail be available in all cases.1071 The Second Circuit reiterated this 
principle this term in Finetti v. Harris.'012 Defendant Finetti, who was 
convicted on state robbery and grand larceny charges, filed a petition for 
habeas corpus challenging denial of bail pending appeal.1073 Finetti claimed 
that the denial of bail without a statement of reasons was unconstitutional.1074 
The court recognized that there is no absolute federal constitutional right to 
bail pending appeal of a state conviction,1075 but stated that, if a state provides 
for bail, the eighth and fourteenth amendments require that it not be denied 
arbitrarily or unreasonably.1076 The court went on to hold that federal courts 
must presume regularity in state decisions denying bail, and thus denial of bail 
without a statement of reasons is not arbitrary per se.1077 The presumption of

1067. See United States v. Luschen, 614 F.2d 1164, 1174-75 (8th Cir. 1980) (by failing to renew 
severance motion at close of Government’s case or at conclusion of all evidence, defendant waives right to 
appeal denial of severance); United States v. Shearer, 606 F.2d 819, 821 (8th Cir. 1979) (same); United 
States v. Jordan, 602 F.2d 171, 173 (8th Cir.) (same), cert, denied, 444 U.S. 878 (1979); United States v. 
Bowman, 602 F.2d 160, 162-63 (8th Cir. 1979) (per curiam) (same).

1068. Cf. United States v. Bowman, 602 F.2d 160, 163 (8th Cir. 1979) (per curiam) (no plain error 
because evidence of each of three failures to file tax returns admissible in separate trials to show 
willfulness).

1069. U.S. Const, amend. VIII.
1070. Stack v. Boyle, 342 U.S. 1, 5 (1951). The defendant waives a due process challenge to excessive 

bail by pleading guilty. Lambert v. United States, 600 F.2d 476, 477-78 (5th Cir. 1979).
1071. See Carlson v. Landon, 342 U.S. 524, 545-46 (1952) (language of eighth amendment does not 

make all arrests bailable); Finetti v. Harris, 609 F.2d 594, 597, 599, 601-02 (2d Cir. 1979) (no absolute 
federal constitutional right to bail pending appeal). When the opportunity for bail is provided, bail should 
be denied completely only for the strongest of reasons. Sellers v. United States, 89 S. Ct. 36, 38 (1968) 
(Black, Circuit Justice). In cases involving foreign extradition, however, bail should not be granted in the 
absence of special circumstances. See United States v. Williams, 611 F.2d 914, 914-15 (1st Cir. 1979) (per 
curiam) (in foreign extradition case, fact that defendant’s brother arrested for same crime but released on 
bail in other jurisdiction not special circumstance warranting defendant’s release).

1072. 609 F.2d 594 (2d Cir. 1979).
1073. Id. at 595-96.
1074. Id.
1075. Id. at 597, 599.
1076. Id. at 599. The court cited its decision in Goodman v. Kehl, 456 F.2d 863, 868 (2d Cir. 1972), 

which held that there is no constitutional distinction between excessive bail and the denial of bail without 
legitimate reasons. 609 F.2d at 599.

1077. 609 F.2d at 599, 601. In so holding, the Second Circuit followed the Seventh Circuit’s approach. 
Id. at 601 (citing Smith v. Twomey, 486 F.2d 736 (7th Cir. 1973), cert, denied, 416 U.S. 994 (1974); Walker 
v. Twomey, 484 F.2d 874 (7th Cir. 1973) (per curiam)). The court based its holding on considerations of 
federal-state comity. Id. at 599, 601. The best practice, the court observed, is for the state court to provide 
written reasons for the denial: “Despite the undoubted advisability, however, of the practice of stating—in 
a separate document or in a clearly identified place in the record—the reasons for denial of bail pending 
appeal, we decline to impose such a procedural requirement upon the state courts.” Id. at 600. 
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regularity may be overcome, but the defendant bears the burden of showing 
that there is no rational basis in the record for the denial of bail.* 1078 Upon 
examining the record, the court found a rational basis to support denial of 
Finetti’s motion for bail.1079

The court further noted that federal habeas corpus is an appropriate procedure for challenging arbitrary 
and unconstitutional denial of bail but that the federal district court does not function as an appellate court 
to review the state court’s exercise of discretion. Id.

1078. Id. at 601.
1079. Id. at 601-02 (despite defendant’s being first offender, having lived in community for 17 years, 

and owning home and business, record showed calculated, vicious crime against helpless old couple).
1080. 18 U.S.C. §§ 3041, 3141-3143, 3146-3152,3568(1976).
1081. Stack v. Boyle, 342 U.S. 1, 5 (1951); United States v. Parr, 594 F.2d 440, 442 (5th Cir. 1979).
1082. 18 U.S.C. § 3146(a) (1976).
1083. Id. The judicial officer must impose the first of the prescribed conditions that will reasonably 

assure that the defendant appears at trial. If no single condition provides that assurance, a combination of 
the specified conditions may be imposed. The judge may:

(1) place the person in the custody of a designated person or organization agreeing to 
supervise him; (2) place restrictions on the travel, association, or place of abode of the person 
during the period of release; (3) require the execution of an appearance bond in a specified 
amount and the deposit in the registry of the court, in cash or other security as directed, of a 
sum not to exceed 10 per centum of the amount of the bond, such deposit to be returned upon 
the performance of the conditions of release; (4) require the execution of a bail bond with 
sufficient sureties, or the deposit of cash in lieu thereof; or (5) impose any other condition 
deemed reasonably necessary to assure appearance as required, including a condition 
requiring that the person return to custody after specified hours.

Id.
1084. Id. The judicial officer must consider the nature of the offense charged, the weight of the evidence 

against the accused, the accused’s family ties, employment, financial resources, character and mental 
condition, length of residence in the community, record of convictions, and record of appearance at court 
proceedings. Id.

1085. See generally id.
1086. Id. § 3148 (1976); see United States v. Provenzano, 605 F.2d 85, 87, 90 (3d Cir. 1979) (statute’s 

requirement that court consider defendant’s potential danger reflects Congress’ concern to reconcile 
defendant’s interest in freedom with society’s interest in protecting community), cert, denied, 49 U.S.L.W. 
3265 (U.S. Oct. 14, 1980).

The Bail Reform Act of 19661080 reflects the purpose of bail—to ensure the 
defendant’s presence at trial.1081 Under the Act, an accused awaiting trial for a 
noncapital crime must be released on personal recognizance or execution of 
an unsecured appearance bond, unless the judge determines that such a 
release will not “reasonably assure” that the defendant will appear at trial.1082 
When such a determination is made, the judge may impose other conditions 
of release set forth in 18 U.S.C. § 3146 designed to ensure the defendant’s 
appearance.1083 The statute specifies the factors the judicial officer must 
consider in determining which conditions of release to impose.1084 The 
likelihood that the defendant will commit the crime again or pose a danger to 
the community are not among the factors that the court must consider under 
the statute in a noncapital case.1085

The Act does direct the court to consider danger to the community when 
the defendant is charged with a capital offense or is awaiting sentencing or 
appeal.1086 In such cases, if the judicial officer has reason to believe that none 
of the conditions under 18 U.S.C. § 3146 will reasonably ensure that the 
defendant will not flee or pose a danger to the community, the defendant may 
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be detained.1087 This term, in United States v. Provenzano,1088 the Third 
Circuit held that in determining whether a defendant poses a danger to the 
community under section 3148, the defendant’s general propensity to commit 
crime, even if the resulting harm does not involve physical violence, was a 
sufficient risk of danger to deny bail.1089 The court also set forth factors that 
the judge may consider in determining whether the defendant poses a danger 
to the community: the nature and circumstances of the crime, the defendant’s 
presentence report (including prior criminal record, pending criminal 
charges, and demeanor at trial), and other information concerning the 
defendant’s propensity to commit crime.1090 A defendant awaiting sentencing 
or appeal has the burden of establishing that he will not endanger the 
community or flee.1091 Bail pending appeal may be denied if the appeal is 
frivolous or taken for delay.1092 1093

1087. 18 U.S.C. § 3148 (1976).
1088. 605 F.2d 85 (3d Cir. 1979).
1089. Id. at 95. Defendant Provenzano had been convicted of his third federal felony for labor extortion 

or racketeering. Id. at 89. The court found no evidence that the defendant would not continue his prior 
conduct of exercising corrupt influence over a labor union. Id. at 96. Provenzano’s subsequent bail 
application to the Supreme Court was denied. Provenzano v. United States, 444 U.S. 893 (1979).

1090. Id. at 96. The Bail Reform Act fails to specify factors that may be considered in determining 
whether a defendant poses a danger to the community. Id. at 95.

1091. Fed. R. Crim. P. 46(c); Fed. R. App. P. 9(c); United States v. Provenzano, 605 F.2d 85, 94-95 
(3d Cir. 1979).

1092. 18 U.S.C § 3148 (1976); see United States v. Caron, 615 F.2d 920, 922 (1st Cir. 1980) (bail not 
continued during appeal from firearms conviction because allegation of entrapment frivolous).

1093. 18 U.S.C. §§ 3146, 3148 (1976). A bail hearing is a judicial, not an administrative, proceeding. 
See United States v. Abrahams, 604 F.2d 386, 393 (5th Cir. 1979) (because bail hearing is judicial 
proceeding, statute governing false testimony during judicial proceeding applicable).

1094. See United States v. Carr, 608 F.2d 886, 888-89 (1st Cir. 1979) (bail bond remains in effect 
following indictment and throughout criminal proceedings).

1095. Fed R. Crim. P. 46(b).
1096. Fed. R. App. P. 23(d); see United States v. Martinez, 613 F.2d 473, 478-79, 482 (3d Cir. 1980) 

(bail bond effective through direct appeal, even though bond mistakenly canceled by court clerk and 
subsequently reinstated by district judge).

1097. Fed. R. Crim. P. 46(b); Fed. R. App. P. 23(d).
1098. Fed. R. Crim. P. 9(b); see United States v. Provenzano, 605 F.2d 85, 91 (3d Cir. 1979) 

(application to district court required first because of trial court’s superior capacity to gather and sift 
pertinent information).

1099. Fed. R. App. P. 9(b).
1100. Id.; see Sellers v. United States, 89 S. Ct. 36, 37-38 (1968) (Black, Circuit Justice) (decisions of 

district judge and court of appeals denying bail entitled to respect, but Supreme Court Justice must make 
independent determination of applicant’s request); United States v. Provenzano, 605 F.2d 85, 91 (3d Cir. 
1979) (court of appeals must independently assess merits of application when bail denied pending appeal).

For an accused awaiting trial, a judicial officer sets the conditions of release 
at a bail hearing.1092 Pretrial conditions of release remain in effect through 
indictment,1094 trial,1095 and direct appeal,1096 unless the court determines that 
other conditions are necessary to ensure the defendant’s presence at trial.1097 
Pending sentencing or appeal from conviction, the defendant must first apply 
to the district court for release on bail.1098 If the court refuses bail or imposes 
conditions on release, the court must state its reasons in writing.1099 Thereaf
ter, the defendant is entitled to have a court of appeals, an individual circuit 
judge, or a Supreme Court Justice independently assess the merits of the 
application for release.1100
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Under the Bail Reform Act, a person unable to meet the conditions of 
release who is detained twenty-four hours after the bail hearing is entitled to 
have those conditions reviewed by the judge who imposed them.1101 Modifica
tion of the terms of release may be initiated at any time by the judge ordering 
release, but a prisoner detained because of the inability to meet any additional 
conditions is entitled to review.1102 The trial judge may also revoke bail and 
remit the defendant to custody, but only when the defendant’s conduct 
threatens to interfere with the progress or order of the trial.1103

When the conditions of the bond have been satisfied, the court must 
exonerate the obligors and release any bail.1104 If, however, the defendant 
breaches any condition of a bond, the district court must declare a forfeit
ure1105 and may revoke bond,1106 or partially or completely withhold remis
sion.1107 The court of appeals will reverse only if the trial court abused its 
discretion in revoking bond1108 or failing to remit bail.1109 Additionally, if the 
defendant willfully fails to appear, he may be fined or imprisoned.1110

1101. 18 U.S.C. § 3146(d) (1976).
1102. Id. § 3146(e) (1976).
1103. Cf. Bitter v. United States, 389 U.S. 15, 16 (1967) (per curiam) (court erred in revoking bail 

because single incident of 37 minutes tardiness following 45 minute recess does not present danger to or 
significant interference with progress of trial).

1104. Fed. R. Crim. P. 46(f); see United States v. Jones, 607 F.2d 687, 688 (5th Cir. 1979) (when bail 
terms not violated, cash bail posted by third party must be returned, and cannot be claimed by government 
as partial payment of defendant’s criminal fine).

1105. Fed. R. Crim. P. 46(e)(1). Forfeiture may be set aside, however, if the district court concludes 
that justice does not require its enforcement. Id. 46(e)(2).

1106. See United States v. Farese, 611 F.2d 67, 68 (5th Cir. 1980) (per curiam) (revocation of bond 
proper when defendant left jurisdiction in violation of terms of bond).

1107. 18 U.S.C. § 3150 (1976); Fed. R. Crim. P. 46(e)(1),(4); see United States v. Parr, 594 F.2d 440, 
444 (5th Cir. 1979) (bond forfeiture should bear reasonable relation to cost and inconvenience of regaining 
custody, amount of delay caused by defendant’s default, willfulness of defendant’s breach, prejudice 
suffered by Government, and public interest in effectuating defendant’s appearance).

1108. See United States v. Farese, 611 F.2d 67, 69 (5th Cir. 1980) (per curiam) (not abuse of discretion 
to revoke bond when defendant violated bail term by failing to get permission to travel, despite fact 
defendant consulted attorney who promised to “take care of it”).

1109. Compare United States v. Mizani, 605 F.2d 739, 741 (4th Cir. 1979) (no abuse of discretion in 
withholding remission of bail when defendant’s breach in fleeing to Germany was willful and surety 
inadequately supervised defendant and did not help Government locate defendant) with United States v. 
Parr, 594 F.2d 440, 444 (5th Cir. 1979) (abuse of discretion to declare bond forfeiture in excess of $10,000 
when defendant was present for trial, sentencing, and other proceedings but Government was incon
venienced by 14 1/2-hour delay because of defendant’s suicide prior to revocation hearing).

1110. 18 U.S.C. § 3150 (1976). Bail jumping consists of five elements: (1) release pursuant to the Bail 
Reform Act, (2) requirement to appear in court, (3) awareness of required appearance, (4) failure to appear, 
and (5) willfulness in failure to appear. United States v. McGill, 604 F.2d 1252, 1254 (9th Cir. 1979), cert, 
denied, 444 U.S. 1035 (1980). Forfeiture of the bail bond is not a condition precedent to a conviction for bail 
jumping. See United States v. Cummings, 601 F.2d 258, 259 (6th Cir. 1979) (court’s order setting aside 
forfeiture of property bond does not preclude conviction for bail jumping). In a trial for bail jumping it is 
not reversible error for the judge to instruct the jury that the defendant was released pursuant to the Bail 
Reform Act. Id. Proper venue for bail jumping lies in the district that granted the defendant bail, not the 
district where the defendant failed to report for prison. United States v. Roche, 611 F.2d 1180, 1183 (6th 
Cir. 1980).
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DISCOVERY

Rule 16. There is no general constitutional right to discovery in a
criminal case1111 but rule 16 of the Federal Rules of Criminal Procedure1112 
provides for pretrial discovery in federal courts.1113 Under the rule, all of the 
defendant’s relevant written or recorded pretrial statements within the 
Government’s control must be made available to the defendant to inspect and 
copy.1114 The Government must provide similar access to the substance of the 
defendant’s oral statements, but only when the Government intends to offer 
the statements into evidence at trial.1115 This is the case even when the oral 
statements are offered only in rebuttal.1116 A defendant’s oral statements need 
be disclosed by the prosecution only when they are made in response to 
interrogation by a person then known by the defendant to be a government 
agent.1117 Under the rule the defendant may also discover his prior criminal 
record.1118 Documents or other tangible objects within the Government’s 
control must be made available to the defendant to inspect and copy1119 if they 
are intended for use in the Government’s case in chief, belong to or were 
obtained from the accused, or are otherwise material to the preparation of the 
defense.1120 Furthermore, the Government must disclose the results of 
medical or scientific tests when the information will be relied on by the 
Government at trial or is material to the defense.1121 A defendant requesting 
discovery of physical evidence or of medical and scientific test results must 

1111. Weatherford v. Bursey, 429 U.S. 545, 559 (1977).
1112. Fed. R. Crim. P. 16.
1113. Cf. Section 2255 Rules, supra note 1, rule 6 (in federal habeas corpus proceedings discovery 

available under both federal civil or criminal rules only upon judge’s discretion when cause shown); Smith 
v. United States, 618 F.2d 507, 509 (8th Cir. 1980) (same); United States v. Balistrieri, 606 F.2d 216, 221 
(7th Cir. 1979) (both criminal and civil discovery provisions apply in proceedings on coram nobis motion), 
cert, denied, 100 S. Ct. 1850 (1980).

1114. Fed. R. Crim. P. 16(a)(1)(A); cf. United States v. Disston, 612 F.2d 1035, 1037 (7th Cir. 1980) 
(codefendant’s statements not within scope of rule 16(a) because statements not relevant and rule applies 
only to defendant’s statements). The court in Disston noted that statements of codefendants may, in the 
trial judge’s discretion, be produced under rule 16(a). Id. at 1037-38.

1115. Fed. R. Crim. P. 16(a)(1)(A).
1116. See United States v. Mitchell, 613 F.2d 779, 781-82 (10th Cir.) (disclosure required when 

defendant’s oral statement to state probation officer to be used to impeach defendant in rebuttal; no 
prejudice resulted when defendant not required to answer question based on statement because trial court 
sustained defendant’s objection), cert, denied, 445 U.S. 919 (1980).

1117. Fed. R. Crim. P. 16(a)(1)(A); see United States v. Navar, 611 F.2d 1156, 1158 (5th Cir. 1980) 
(per curiam) (disclosure of defendant’s two oral statements not required because one statement made 
without knowledge that listener was DEA agent and other statement voluntary and spontaneous, not 
response to interrogation).

1118. Fed. R. Crim. P. 16(a)(1)(B).
1119. See United States v. Duncan, 598 F.2d 839, 856-57 (4th Cir.) (prosecutor’s open file policy not 

allowing defendant to copy tape recordings obtained from defendant did not satisfy rule 16; not reversible 
error when defense allowed to listen to tapes, authenticity not questioned, and sufficent other evidence 
existed to satisfy defendant’s purpose), cert, denied, 444 U.S. 871 (1979).

1120. Fed. R. Crim. P. 16(a)(1)(C). See United States v. Rhoads, 617 F.2d 1313, 1319 (8th Cir. 1980) 
(bank records of transactions by defendant not discoverable under rule 16 because not intended for use in 
Government’s case in chief, not obtained from or belonging to defendant, and not material to preparation 
of defense).

1121. Fed. R. Crim. P. 16(a)(1)(D).
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allow the Government to discover similar items that the defense intends to 
introduce at trial.1122

1122. Fed. R. Crim. P. 16(b). See United States v. Bump, 605 F.2d 548, 552 (10th Cir. 1979) (rule 
16(b) allowing prosecutor to discover records defense intends to introduce at trial not unlawful interference 
with defendant’s self-incrimination or effective assistance of counsel rights).

1123. 608 F.2d 1349 (10th Cir. 1979).
1124. Id. at 1357.
1125. Id.
1126. Id. at 1352, 1356. The defendant sought relevant documents held by the Department of Justice, 

the FBI, the SEC, and the IRS. Id. at 1356-57.
1127. Id. at 1357. The court doubted that any of the information sought was favorable to the defendant 

or would have affected the outcome of the trial. Id. Further, the court stated that it would not “reverse a 
conviction on mere speculation that favorable information exists, which, if produced, might conceivably 
result in an acquittal on the charges.” Id. at 1358.

1128. Id. at 1357.
1129. Fed. R. Crim. P. 16(a)(2), (b)(2).
1130. Fed. R. Crim. P. 16(a)(2), (b)(2).
1131. Id. 16(b)(2).
1132. 18 U.S.C. § 3500 (1976) (defendant entitled to disclosure of pretrial statements or reports of 

prosecution witnesses after witness testifies on direct examination at trial); see notes 1207-27 infra and 
accompanying text (discussing provisions of Jencks Act).

1133. Fed. R. Crim. P. 16(a)(2). Rule 16(a)(3) specifically states that rule 16 does not govern discovery 
of transcripts of grand jury testimony, except that the defendant’s own grand jury testimony is discoverable 
under rule 16(a)(1)(A).

This term, in United States v. Jensen,1123 the Tenth Circuit further 
described the prosecutor’s duty to disclose evidence under rule 16. The court 
observed that the prosecutor does not necessarily meet this duty by producing 
everything intended for use at trial and within the Government’s posses
sion.1124 The prosecutor has “some duty” to undertake interagency discovery, 
and this duty can normally be satisfied by a search of investigatory files on the 
defendant held by governmental agencies and the police.1125 In Jensen the 
defendant was charged with fraud in the sale of securities and had sought his 
written and recorded statements to any government agency as well as any 
relevant documents in the possession of government agencies.1126 The court 
held that the trial judge’s denial of the discovery motion did not require 
reversal of the defendant’s conviction because the action did not violate any 
substantial rights of the defendant.1127 Thus, the court recognized a duty of 
interagency discovery on the part of the Government but declined to decide 
the extent of the prosecutor’s obligation to provide information held by 
government agencies.1128

Rule 16 provides protection against discovery of the work product of both 
the Government and the defendant.1129 Work product includes reports, 
memoranda, or other internal documents made by the defendant, the defense 
attorney, or the prosecutor in connection with the investigation, defense, or 
prosecution of the case.1130 In addition, the rule protects from discovery by 
the Government statements made by the defendant, and statements made to 
the defendant or defense attorney by Government or defense witnesses.1131 
Similarly, the rule does not authorize the defendant to discover statements 
made by Government witnesses1132 except as provided under the Jencks 
Act.1133 Furthermore, a defendant in a noncapital case cannot discover lists of 



358 The Georgetown Law Journal [Vol. 69:211

prospective Government witnesses.1134 A defendant charged with a capital 
offense, however, may discover such lists pursuant to 18 U.S.C. § 3432.1135

To obtain discovery the defendant must make a timely request.1136 Upon a 
sufficient showing by the Government or the defendant, the court may order 
that discovery be denied, restricted or deferred, or make such other order as 
appropriate.1137 This term the Third Circuit held in United States v. RMI 
Co.ni* that a third party has standing to seek a protective order limiting a 
defendant’s discovery of documents provided by the third party to a grand 
jury.1139 In RMI Co., the Government proposed to release documents 
subpoenaed from an unindicted corporation, without requiring the defendant 
to show that the documents were material to the defense as required by rule 
16(a)(1)(C).1140 The court held that the corporation could seek a protective 
order so that the policy of secrecy in grand jury proceedings would be 
upheld.1141 Further, the court stated that when materiality is established, 
disclosure must occur only with appropriate safeguards to preserve the third 
party’s property rights in confidential business information.1142

If a party fails to comply with a discovery request, the court may order 
production of undisclosed material, grant a continuance, prohibit the party 
from introducing evidence not disclosed, or enter such order as it deems 
just.1143 A rule 16 violation by the Government constitutes grounds for 
reversal if the defendant can demonstrate substantial prejudice.1144

1134. Weatherford v. Bursey, 429 U.S. 545, 559 (1977) (no requirement that prosecution reveal names 
of all witnesses unfavorable to defendant); United States v. Sukumolachan, 610 F.2d 685, 688 (9th Cir. 
1980) (per curiam) (dictum) (Government not required to furnish defendant with list of witnesses in non
capital case); United States v. Cook, 608 F.2d 1175, 1181 (9th Cir. 1979) (Government has no duty to 
identify witnesses prior to trial in noncapital case), cert, denied, 444 U.S. 1034 (1980); see United States v. 
Dark, 597 F.2d 1097, 1099 (6th Cir.) (per curiam) (withholding of Government witness’ returned 
subpoenas from case file thereby preventing defense from learning who will testify does not require 
exclusion of testimony; defendant not entitled to know who will testify), cert, denied, 444 U.S. 927 (1979).

1135. 18 U.S.C. § 3432 (1976).
1136. Fed. R. Crim. P. 16(a)(l)(A)-(D). Compare United States v. Kail, 612 F.2d 443, 448-49 (9th Cir. 

1979) (not abuse of discretion to limit discovery when defendant failed to make request until day before 
trial), cert, denied, 100 S. Ct. 1842 (1980) with United States v. Jensen, 608 F.2d 1349, 1356- 57 (10th Cir.
1979) (judge may set time limit for rule 16 motions; motion to compel disclosure several months after trial 
date set but over three weeks before trial not untimely when trial court set no deadline for pretrial motions).

1137. Fed. R. Crim. P. 16(d)(1); see United States v. Kail, 612 F.2d 443, 448-49 (9th Cir. 1979) 
(discovery restricted because request untimely), cert, denied, 100 S. Ct. 1842 (1980).

1138. 599 F.2d 1183 (3d Cir. 1979).
1139. Id. at 1188.
1140. Id. at 1185, 1188.
1141. Id. at 1188.
1142. Id. at 1190. The circuit court vacated the district court’s order allowing discovery, but denied the 

corporation's petition for mandamus on the assumption that the trial court would proceed with a 
determination on the merits of the motion for a protective order. Id.

1143. Fed. R. Crim. P. 16(d)(2); see United States v. Sukomolachan, 610 F.2d 685, 687-88 (9th Cir.
1980) (per curiam) (trial court properly limited Government’s use of defendant’s inculpatory pretrial 
statement to impeachment when Government failed to disclose requested statement until trial; new trial 
not required because defendant had time to decide whether to take stand or prepare rebuttal).

1144. Compare United States v. Pascual, 606 F.2d 561, 565-66 (5th Cir. 1979) (admission of letter 
amounting to signed guilty plea following Government’s failure to produce letter under discovery order 
sufficiently prejudicial to require reversal) with United States v. Mitchell, 613 F.2d 779, 781-82 (10th Cir.) 
(use of defendant’s statement to officer in cross- examination without prior disclosure not prejudicial when 
court sustained objection, matter not mentioned again, and defendant did not seek sanction or cautionary
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Prosecutor's Duty to Disclose Evidence. In 1966 the Supreme Court held
in Brady v. Maryland'^ that the prosecution’s failure to disclose evidence 
favorable to an accused* 1145 1146 who specifically requests it violates the defendant’s 
right to due process when the evidence is material to guilt or punishment.1147 
This term the circuit courts applied the Brady rule to cases involving promises 
of leniency to Government witnesses,1148 perjury by Government wit
nesses,1149 a Government investigation file implicating another suspect,1150 
and evidence impeaching the credibility of a Government witness.1151

instruction), cert, denied, 445 U.S. 919 (1980) and United States v. Jensen, 608 F.2d 1349, 1357 (10th Cir. 
1979) (failure of Government to make interagency search for documents pursuant to motion for discovery 
not sufficiently prejudicial to require reversal) and United States v. Duncan, 598 F.2d 839, 856-57 (4th 
Cir.) (rule 16 violation in not allowing defendant to copy tape recordings not prejudicial when defense 
allowed to listen to tapes, authenticity not questioned, and sufficient other evidence existed to satisfy 
defendant’s purpose), cert, denied, 444 U.S. 871 (1979).

1145. 373 U.S. 83 (1963).
1146. Nonexculpatory evidence need not be disclosed. See United States v. Gorel, 622 F.2d 100, 104 

(5th Cir. 1979) (denial of defendant’s request for documents under Brady proper because documents not 
exculpatory and not related to any witness’ statement), cert, denied, 445 U.S. 943 (1980); DeMartino v. 
Weidenbumer, 616 F.2d 708, 712 (3d Cir. 1980) (no requirement under Brady to disclose witness’ pretrial 
statements when statements are inculpatory and consistent with trial testimony); United States v. Izzi, 613 
F.2d 1205, 1212-13 (1st Cir. 1980) (grand jury testimony of four Government witnesses that varied only 
slightly from trial testimony not exculpatory, thus disclosure not required under Brady); United States v. 
Zicree, 605 F.2d 1381, 1390 (5th Cir. 1979) (no duty to alert defendant to arguably exculpatory nature of 
witness’ testimony); United States v. DiFrancesco, 604 F.2d 769, 774 (2d Cir. 1979) (defendant’s motion to 
compel production of FBI reports of interviews with Government witnesses properly denied when reports 
not exculpatory and not useful for impeachment), cert, granted, 444 U.S. 1070 (1980); United States v. 
Wencke, 604 F.2d 607, 612 (9th Cir. 1979) (per curiam) (defendant not entitled to reversal absent 
demonstration that prosecution withheld material favorable to defendant).

1147. 373 U.S. at 87. In Brady the Court held that the prosecution’s failure to disclose an accomplice’s 
confession of guilt denied the defendant evidence material to punishment and thus violated his right to due 
process under the fourteenth amendment. Id.

1148. Compare United States v. Barham, 595 F.2d 231, 243 (5th Cir. 1979) (promises of leniency 
constitute exculpatory Brady material) with Lewis v. Cardwell, 609 F.2d 926, 928 (9th Cir. 1979) (dismissal 
of charges against prosecution witness in exchange for cooperation in unrelated trial merely cumulative 
evidence, thus disclosure not required).

1149. See Dubose v. Lefevre, 619 F.2d 973, 979 (2d Cir. 1980) (witness’ false denial of promises of 
leniency requires disclosure), cf. United States v. Richman, 600 F.2d 286, 292 (1st Cir. 1979) (disclosure of 
perjured grand jury testimony prior to trial satisfies Brady).

1150. See Scurr v. Niccum, 620 F.2d 186, 190 (8th Cir. 1980) (Brady requires disclosure of 
incriminatory investigation file of murder suspect other than defendant).

1151. See Scurr v. Niccum, 620 F.2d 186, 189-91 (8th Cir. 1980) (Brady requires disclosure of prior 
statements by accomplice and his mother contradicting accomplice’s trial testimony); Mains v. Butter
worth, 619 F.2d 83, 87 (1st Cir. 1980) (defendant not entitled to impeachment evidence following general 
request for evidence when impeachment effect would not create reasonable doubt); United States v. Young, 
618 F.2d 1281, 1287 (8ih Cir. 1980) (defendant entitled to impeachment evidence, but disclosure not 
required when defense already aware of evidence); United States v. Ramirez, 608 F.2d 1261, 1265-66 (9th 
Cir. 1979) (defendant not entitled to witness’ prior inconsistent statement when statement has little 
impeachment value); United States v. Gaston, 608 F.2d 607, 613 (5th Cir. 1979) (dictum) (defendant 
entitled to impeachment evidence only when evidence has “definite impact” on witness’ credibility); cf. 
Monroe v. Blackburn, 607 F.2d 148, 152 (5th Cir. 1979) (defendant entitled to robbery victim’s prior 
inconsistent statement when statement constitutes impeachment evidence directly relevant to substantive 
issue and evidence is material to guilt), cert, denied, 100 S. Ct. 2929 (1980).

1152. 427 U.S. 97 (1976).

In 1976 the Supreme Court in Agurs v. United States1152 refined the Brady 
rule by defining for three situations the showing of materiality necessary to 
obtain reversal for nondisclosure. In the first situation, when a prosecutor 
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knows or should know that the Government’s case contains perjured 
testimony, reversal is required if there is “any reasonable likelihood” that the 
false testimony could have affected the judgment of the jury.1153 A similar 
standard applies in the second situation: when a defendant has made a specific 
request for disclosure of material and the prosecution erroneously fails to 
disclose, reversal is required if nondisclosure “might have affected the 
outcome of the trial.”1154 In the third situation, when only a general request or 
no request is made, a more stringent standard of materiality applies: reversal 
is required only if the undisclosed evidence “creates a reasonable doubt that 
did not otherwise exist.”1155 In Agurs, the Supreme Court recognized that

1153. Id. at 103-04. See Giglio v. United States, 405 U.S. 150, 154-55 (1972) (knowing use of perjured 
testimony deprives defendant of due process, even though perjury only relevant to credibility); Napue v. 
Illinois, 360 U.S. 264, 269-72 (1952) (duty to disclose arises when witness commits perjury, even though 
not directed by prosecution to lie, when prosecution allows testimony to go uncorrected); DuBose v. 
Lefevre, 619 F.2d 973, 978-79 (2d Cir. 1980) (prosecution’s failure to correct witness’ false denial of 
promises of leniency requires reversal when reasonable likelihood exists that perjury could have affected 
judgment of jury); United States v. Barham, 595 F.2d 231, 232-33, 242-43 (5th Cir. 1979) (same); cf. United 
States v. Butler, 618 F.2d 411, 421 (6th Cir.) (Government’s failure to correct immediately mistaken 
impression given by witness constitutes harmless error when Government subsequently introduces 
correcting evidence; immediate correction would not have created reasonable doubt that did not otherwise 
exist), cert, denied, 100 S. Ct. 3024 (1980); United States v. Richman, 600 F.2d 286, 292 (1st Cir. 1979) 
(prosecutor’s negligent ignorance of and failure to disclose perjury by grand jury witnesses regarding 
compensation does not require reversal when disclosed to defense before trial).

1154. United States v. Agurs, 427 U.S. 97, 104 (1976); see Scurr v. Niccum, 620 F.2d 186, 189-90 (8th 
Cir. 1980) (when defendant requests statements by accomplice appropriate test for materiality is whether 
evidence might have affected outcome of trial); United States v. Disston, 612 F.2d 1035, 1037 (7th Cir. 
1980) (when defendant makes specific request for codefendant’s statements, prosecution’s failure to 
disclose codefendant’s attempt to become informer in another investigation material only if information 
would have affected outcome of trial); Monroe v. Blackbum, 607 F.2d 148, 151 (5th Cir. 1979) (when 
defendant requests robbery victim’s statement, appropriate test for materiality is whether undisclosed 
evidence might have affected outcome of trial), cert, denied, 100 S. Ct. 2929 (1980); United States v. 
DiFrancesco, 604 F.2d 769, 774 (2d Cir. 1979) (when defense requests FBI reports containing two 
comments of unindicted coconspirator, proper test for materiality is whether comments might have 
affected outcome of trial), cert, granted, 444 U.S. 1070 (1980); United States v. Gross, 603 F.2d 757, 759 
(9th Cir. 1979) (per curiam) (dictum) (when defendant makes specific request for documents, proper test of 
materiality is whether disclosure might have affected outcome of trial). But see United States v. Gaston, 
608 F.2d 607, 612-13 (5th Cir. 1979). In Gaston, which involved a specific defense request, the court stated 
that the proper test for materiality is whether the withheld evidence creates a reasonable doubt that did not 
otherwise exist. Id. at 612. This is the standard Agurs prescribes when the defense makes only a general 
request or no request at all. 427 U.S. at 104. The court in Gaston appeared, however, to apply correctly the 
“affecting outcome” test to the facts before it. 608 F.2d at 613.

1155. United States v. Agurs, 427 U.S. 97, 109-12 (1976); United States v. Gardner, 611 F.2d 770, 774 
(9th Cir. 1980); see Mains v. Butterworth, 619 F.2d 83, 85-87 (1st Cir. 1980) (after general defense request, 
prosecution's failure to disclose sole eyewitness’ pretrial interviews with police not Brady violation because 
impeachment effect of interviews would not create reasonable doubt); United States v. Ramirez, 608 F.2d 
1261, 1265- 66 (9th Cir. 1979) (after general defense request, prosecution’s failure to disclose Government 
witness' prior inconsistent statement not Brady violation when apparent inconsistency caused by witness’ 
language difficulty; omitted evidence would not create reasonable doubt of defendant’s guilt); United States 
v. Alberico, 604 F.2d 1315, 1319 (10th Cir.) (after general Brady request, reasonable doubt standard 
applies but standard of materiality need not be considered because evidence presented to jury; defendant's 
ability to prepare for trial not part of materiality test), cert, denied, 444 U.S. 992 (1979); United States v. 
Gross, 603 F.2d 757, 759 (9th Cir. 1979) (per curiam) (dictum) (when general request or no request for 
information made, disclosure required only if omitted evidence creates reasonable doubt); United States v. 
Wander, 601 F.2d 1251, 1255, 1260 (3d Cir. 1979) (when general Brady request made, memorandum 
prepared by assistant U.S. attorney recommending indictment of chief Government witness not sufficiently 
material to compel disclosure).
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some evidence is so clearly exculpatory that fairness requires its disclosure 
even if no request is made.1156

This term in Monroe v. Blackburn,1157 the Fifth Circuit continued to 
recognize the special rule it developed for what it has defined as a fourth type 
of Brady situation.1158 This situation arises when the prosecutor does not 
disclose evidence that can be used solely for impeachment purposes and the 
defendant has not made a specific request for impeachment material.1159 In 
such cases, the Fifth Circuit requires the defendant seeking a new trial to 
show that the newly discovered impeachment evidence would probably result 
in acquittal on retrial.1160 The circuits continue to disagree, however, on 
whether to adopt this strict standard of materiality.1161 If a specific request is 
made for impeachment material, the circuits agree that the proper standard is 
whether the suppressed evidence might have affected the outcome of the 
trial.1162

1156. See United States v. Agurs, 427 U.S. 97, 107 (1976) (evidence that obviously supports claim of 
innocence must be disclosed even without request); Scurr v. Niccum, 620 F.2d 186, 190 (8th Cir. 1980) 
(same) (quoting Agurs)-, cf. United States v. Haro-Espinosa, 619 F.2d 789, 794 (9th Cir. 1979) (due process 
does not require prosecution to disclose exculpatory evidence contained in interview with codefendant 
when defense makes no request and already aware of exculpatory nature of codefendant’s testimony).

1157. 607 F.2d 148 (5th Cir. 1979), cert, denied, 100 S. Ct. 2929 (1980).
1158. Id. at 152 n.5 (citing Garrison v. Maggio, 540 F.2d 1271, 1274 (5th Cir. 1976), cert, denied, 431 

U.S. 940 (1977) for definition of fourth Brady situation in which defendant makes general or no request for 
purely impeachment evidence).

1159. 607 F.2d at 152 n.5.
1160. Id. at 151-52 nn.3 & 5; see Galtieri v. Wainwright, 582 F.2d 348, 363 n.28 (5th Cir. 1978) (en 

banc) (probable acquittal standard applies to nondisclosure of impeachment evidence when no specific 
defense request made); United States v. Anderson, 574 F.2d 1347, 1354 (5th Cir. 1978) (same). The 
“probable acquittal” standard is the same standard applied to motions under Federal Rule of Criminal 
Procedure 33 for a new trial based on newly discovered evidence. Garrison v. Maggio, 540 F.2d 1271, 1274 
(5th Cir. 1976), cert, denied, 431 U.S. 940 (1977).

1161. The Eighth Circuit, in a case involving a very general request for impeachment information, 
appears to have applied the standard of materiality prescribed in Agurs for specific requests. See United 
States v. Young, 618 F.2d 1281, 1287 (8th Cir. 1980) (employing “affecting outcome” standard following 
request for “any” impeachment information). The Ninth Circuit applies the “reasonable doubt” standard 
for general requests as defined by Agurs. See United States v. Ramirez, 608 F.2d 1261, 1265 (9th Cir. 1979) 
(without specific defense request, failure to disclose impeachment evidence violates due process only if 
omitted evidence creates reasonable doubt). The Tenth Circuit may have adopted the Fifth Circuit’s 
“probable acquittal” standard. See United States v. Jackson, 579 F.2d 553, 560 (10th Cir.) (without specific 
defense request, prosecution’s failure to disclose payment to Government witness does not warrant new 
trial when prosecutor unaware of payment and evidence probably would not produce acquittal on retrial; 
discovery of payment treated as newly discovered evidence), cert, denied, 439 U.S. 981 (1978). This term 
the First Circuit expressly left the question open, but applied the reasonable doubt standard. See Mains v. 
Butterworth, 619 F.2d 83, 86 (1st Cir. 1980) (impeachment effect of evidence indicating Government 
witness’ intoxication and argument with defendant would not have created reasonable doubt that did not 
otherwise exist); United States v. Umbruglia, 617 F.2d 1, 7 (1st Cir. 1980) (leaving open question of 
applicable standard for reversal when no specific request made and evidence merely impeaching in nature).

1162. See Scurr v. Niccum, 620 F.2d 186, 189-91 (8th Cir. 1980) (after specific defense request, failure 
to disclose evidence impeaching credibility of sole accomplice requires reversal when evidence might have 
affected outcome of trial); Monroe v. Blackbum, 607 F.2d 148, 151-52 (5th Cir. 1979) (after specific 
defense request made for impeachment evidence that addresses substantive issue, failure to disclose 
evidence requires reversal when evidence might have affected outcome of trial), cert, denied, 100 S. Ct. 
2929 (1980); United States v. DiFrancesco, 604 F.2d 769, 774 (2d Cir. 1979) (after specific defense request, 
failure to disclose witness’ comments does not require reversal when comments could not impeach witness 
so as to affect outcome of trial), cert, granted, 444 U.S. 1070(1980). Although the Fifth Circuit in Monroe
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In Scurr v. Niccum,* 1163 the Eighth Circuit this term outlined three factors 
for determining whether a request is “specific” or “general” for purposes of 
materiality.1164 The key question, according to the court, is whether the 
prosecution has “reasonable notice” of what the defense desires.1165 The court 
defined specificity as a function of the literal language of the defense request, 
the apparent exculpatory character of the evidence sought, and the 
reasonableness of the Government’s explanation of why the evidence was not 
disclosed or considered material by the prosecution.1166

applied the “affecting outcome” standard to a specific request for substantive impeachment evidence, the 
Court did not indicate whether a stricter standard might govern when the defense specifically requests 
purely impeaching evidence unrelated to a substantive issue in the case.

1163. 620 F.2d 186 (8th Cir. 1980).
1164. Id. at 190.
1165. Id.; accord. United States v. Gross, 603 F.2d 757, 759 (9th Cir. 1979) (per curiam) (dictum) 

(defendant convicted of assaulting federal officer made specific Brady request in seeking all internal 
documents relating to complaints and disciplinary action against officers; request gave prosecutor notice of 
exactly what defendant desired).

1166. Id.; cf. United States v. Young, 618 F.2d 1281, 1287 (8th Cir. 1980). In Young, the court 
appeared to treat as specific a defense request for “any information whatsoever which may tend to impeach 
or [affect] the credibility of witnesses whom the government intends to call . . . .” Id. at 1286. The court 
appeared to apply the “affecting outcome” standard of materiality prescribed by Agurs for specific 
requests. Id. at 1287.

1167. United States v. Agurs, 427 U.S. 97, 106 (1976). See United States v. Wander, 601 F.2d 1251, 
1255, 1260 (memorandum inspected in camera ruled not Brady material); United States v. Merlino, 595 
F.2d 1016, 1017-18 (5th Cir. 1979) (dismissal not required despite Government’s false representation that 
it did not possess Brady material when prosecution submitted material for in camera examination and 
court required disclosure), cert, denied, 444 U.S. 1071 (1980).

1168. See United States v. Gardner, 611 F.2d 770, 775 (9th Cir. 1980) (not error for court to refuse in 
camera review of documents Government deemed immaterial); United States v. Dinitz, 538 F.2d 1214, 
1224-25 (5th Cir. 1976) (not error for court to refuse in camera inspection of FBI investigatory file on issue 
unrelated to defendant’s guilt), cert, denied, 429 U.S. 1104 (1977); United States v. Gonzalez, 466 F.2d 
1286, 1288 (5th Cir. 1972) (not error for court to refuse in camera inspection of Government’s file when 
defendant made only blanket Brady request and Government denied possessing Brady material).

1169. 608 F.2d 607 (1979).
1170. 18 U.S.C. § 3500 (1976) (defendant entitled to disclosure of pretrial statements or reports of 

prosecution witnesses after witness testifies on direct examination at trial); see notes 1207-27 infra and 
accompanying text (discussing provisions of Jencks Act).

1171. 608 F.2d at 613.
1172. Id.
1173. Brady v. Maryland, 373 U.S. 83, 87 (1963); see United States v. Agurs, 427 U.S. 97, 110 (1976) 

In Agurs, the Supreme Court stated that if a substantial basis for 
materiality exists, the prosecution must furnish the information to the defense 
or submit it to the trial judge for in camera inspection.1167 Although in some 
circumstances a trial court may refuse to conduct an in camera inspection,1168 
this term the Fifth Circuit held in United States v. Gaston1169 that the trial 
court’s failure to conduct in camera review of Brady material sought prior to 
trial was reversible error when the defense requested specific documents, the 
court did not conduct an evidentiary hearing, the statements sought were not 
producible under the Jencks Act,1170 and the statements sought were substan
tive, not collateral, impeaching evidence.1171 The court held that under these 
circumstances the trial court should not have relied on the prosecution’s 
assurances that it possessed no Brady material.1172

Brady requires the Government to produce all evidence favorable to an 
accused regardless of the good or bad faith of the prosecutor.1173 Conversely, 
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prosecutorial bad faith1174 in suppressing evidence does not require reversal if 
the evidence does not qualify as Brady material.1175 1176 This term, however, in 
United States v. Barham,'116 the Fifth Circuit reversed a conviction because of 
prosecutorial bad faith, even though reversal on Brady grounds might not 
otherwise have been required.1177 In Barham, the Government knowingly 
failed to disclose false testimony by its witnesses and compounded the deceit 
by asking misleading questions.1178 The court noted that had the prosecution 
simply failed to disclose the false testimony, reversal might not have been 
required under Brady because the defense possessed a Government letter that 
could have exposed the false testimony.1179

(duty to disclose not measured by moral culpability or willfulness of prosecution); United States v. Disston, 
612 F.2d 1035, 1037 (7th Cir. 1980) (Brady obligation exists independent of prosecution’s good or bad 
faith).

1174. A conscious decision to withhold evidence is not tantamount to bad faith if the prosecution 
believes the information is irrelevant. United States v. Disston, 612 F.2d 1035, 1038 (7th Cir. 1980).

1175. See United States v. Agurs, 427 U.S. 97, 110 (1976) (if evidence has “no probative significance at 
all,” prosecutor’s bad faith irrelevant to whether prosecutor fulfilled Brady obligation).

1176. 595 F.2d 231 (5th Cir. 1979).
1177. Id. at 243 & n.17. The Seventh Circuit this term continued to state that prosecutorial bad faith 

may sometimes require reversal. See United States v. Disston, 612 F.2d 1035, 1037-38 (7th Cir. 1980) 
(dictum) (even if evidence is not “conclusively material” for Brady purposes, nondisclosure may require 
reversal when not in good faith); United States v. Disston, 582 F.2d 1108, 1112 (7th Cir. 1978) (dictum) 
(prosecutor’s misconduct may be so egregious as to merit dismissal of indictment); United States v. 
Caldaza, 579 F.2d 1358, 1361 n.9 (7th Cir.) (dictum) (dismissal might be only appropriate action if 
Government withholds or conceals evidence in bad faith), cert, denied, 439 U.S. 920 (1978). The court in 
Disston this term conceded that Agurs may have rendered bad faith irrelevant; nonetheless the court 
interpreted the discussion of prosecutorial bad faith in Agurs as dictum. 612 F.2d at 1038.

1178. 595 F.2d at 243 & n.17.
1179. Id.
1180. See United States v. Sukumolachan, 610 F.2d 685, 687 (9th Cir. 1980) (per curiam) (Brady does 

not require Government to conduct voice print analysis of tape recording to create exculpatory evidence).
1181. See United States v. Zicree, 605 F.2d 1381, 1390 (5th Cir.1979) (Governmment has no duty to 

alert defendant to potential exculpatory nature of witness’ grand jury testimony obtained as one of 274 
discovery items).

1182. United States v. Edgewood Health Care Center, Inc., 608 F.2d 13, 14-15 (1st Cir. 1979) 
(prosecution not required to search HEW, state HEW, and private health insurance office records for 
exculpatory information), cert, denied, 444 U.S. 1046 (1980). But cf. United States v. Jensen, 608 F.2d 1349, 
1357 (10th Cir. 1979) (rule 16 imposes duty for interagency discovery; duty normally satisfied by searching 
police or investigative agency files).

1183. See United States v. Vila, 599 F.2d 21, 23 (2d Cir.) (destruction of agent’s notes not Brady 
violation when notes not useful to substantially impeach witness’ credibility), cert, denied, 444 U.S. 837 
(1979). Some circuits hold that an agent has a duty to preserve rough notes for production under the Jencks 
Act. See note 1221 infra (reviewing cases requiring preservation under Jencks Act).

1184. See United States v. Ziperstein, 601 F.2d 281, 291 (7th Cir. 1979) (Government’s failure to 
introduce exculpatory documents into evidence at trial not Brady violation if documents available to 
defendants), cert, denied, 444 U.S. 1031 (1980); cf. United States v. Klauber, 611 F.2d 512, 515, 519 (4th Cir. 
1979) (defendant not entitled to compel grant of use immunity to obtain witness for testimony at trial even 
if witness’ immunized grand jury testimony would have been available under Brady had defense requested 
it), cert, denied, 100 S. Ct. 1835 (1980).

Circuit courts held this term that Brady does not require the Government 
to create exculpatory evidence,1180 alert the defendant to the exculpatory 
nature of evidence already possessed by the defendant,1181 search agency files 
for exculpatory evidence,1182 preserve a government agent’s rough notes for 
subsequent disclosure,1183 or introduce Brady material into evidence.1184 The 
Government’s delay in producing Brady material is not reversible error if the
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defendant can still benefit from the evidence when produced at a later 
time.1185

Disclosure of Identity of Informants. In applying the balancing test set
forth by the Supreme Court in Roviaro v. United States,1186 the circuit courts 
this term have required disclosure of an informant’s identity only when such 
disclosure is necessary to ensure the defendant a fair trial.1187 The courts 
continued to place the burden of proof on the defendant to demonstrate the 
need for disclosure.1188

The more closely an informant is connected to the crime the more likely a 
court is to order disclosure of the informant’s identity.1189 This term courts of 
appeals upheld the Government’s privilege of nondisclosure when informants

1185. See United States v. Smith, 609 F.2d 1294, 1303 (9th Cir. 1979) (Government’s delay in 
producing report impeaching Government witness until after witness testified not prejudicial when defense 
had opportunity to cross-examine witness after disclosure); United States v. Vinson, 606 F.2d 149, 154 (6th 
Cir. 1979) (prosecution’s delay in producing exculpatory statement not prejudicial when defendant 
obtained statement during Government’s direct examination), cert, denied, 444 U.S. 1074 (1980); United 
States v. Ziperstein, 601 F.2d 281, 291 (7th Cir. 1979) (Government’s delay in producing Brady material 
not prejudicial when all witnesses available for recall following disclosure), cert, denied, 444 U.S. 1031 
(1980); United States v. Richman, 600 F.2d 286, 291 (1st Cir. 1979) (Government’s negligent failure to 
disclose at grand jury and pretrial hearings that informants were paid not Bradv violation when payments 
disclosed prior to trial); cf. United States v. Toney, 599 F.2d 787, 789 (6th Cir. 19/9) (dictum) (prosecutor’s 
failure to disclose witness’ statement corroborating defendant’s story until last day of trial violates spirit of 
Brady when general Brady request made eight months before).

1 186. 353 U.S. 53, 62 (1957). In Roviaro the Supreme Court reasoned that preserving the anonymity of 
informants promotes the public interest by encouraging citizens to report crimes. The Court weighed this 
interest against the defendant’s need for disclosure to ensure a fair trial. Id. at 59-62. Roviaro sets forth the 
factors courts are to consider in balancing these interests: the crime charged, possible defenses, possible 
significance of the informer’s testimony, and other relevant factors. Id. at 62. The Government’s privilege 
of nondisclosure does not extend to an informant’s communications that do not reveal the informant’s 
identity. Id. at 60. If the Government withholds disclosure after a court has ordered it, the court may 
dismiss the case. Id. at 61.

1187. See United States v. Larson, 612 F.2d 1301, 1304 (8th Cir.) (disclosure of tipster’s identity not 
required when not helpful to defense or essential to fair trial), cert, denied, 100 S. Ct. 2154 (1980); United 
States v. Harper, 609 F.2d 1198, 1199 (6th Cir. 1979) (per curiam) (disclosure required when informant’s 
testimony essential to prove whether fourth amendment violated); United States v. Hernandez, 608 F.2d 
741, 744-45 (9th Cir. 1979) (disclosure of informant’s identity essential to defense when informant arranged 
criminal transaction and was principal witness); United States v. Webster, 606 F.2d 581, 585 (5th Cir. 
1979) (defendant not entitled to disclosure when no specific reasons given for request), rehearing en banc 
granted, 611 F.2d 623 (5th Cir. 1980); United States v. Pantohan, 602 F.2d 855, 858 (9th Cir. 1979) (mere 
speculation that informant might assist defense preparation not sufficient to overcome public interest in 
informant’s protection); United States v. Smith, 595 F.2d 1176, 1180 (9th Cir. 1979) (possibility of securing 
informant’s testimony, had disclosure been required, did not overcome public interest in protecting 
informant when defense counsel knew informant’s identity at trial).

1188. See United States v. Webster, 606 F.2d 581, 585 (5th Cir. 1979) (need for disclosure not shown 
when defendant advanced no specific reasons and made no serious effort to discover informant’s identity), 
rehearing en banc granted, 611 F.2d 623 (5th Cir. 1980); United States v. Gonzales, 606 F.2d 70, 75 (5th 
Cir. 1979) (disclosure not required for entrapment defense because defendant failed to meet initial burden 
of producing evidence of entrapment); United States v. Smith, 595 F.2d 1176, 1180 (9th Cir. 1979) (burden 
of proof not met when defendant merely stated that informant’s testimony could have been secured had 
disclosure been required); cf. United States v. Pantohan, 602 F.2d 855, 858 (9th Cir. 1979) (Government 
does not have burden of showing disclosure would result in physical injury or intimidation to informant).

1189. United States v. Webster, 606 F.2d 581, 585 (5th Cir. 1979), rehearing en banc granted, 611 F.2d 
623 (5th Cir. 1980).
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acted as a tipster, 1190 introduced participants in a criminal transaction, ’ i9i did 
not actively participate in a crime,1192 provided evidence that was admitted in 
court against a defendant,1193 or gave affidavits that provided a basis for 
wiretap applications.1194 In contrast, the courts of appeals required disclosure 
when an informant was a crucial witness1195 or when the informant’s 
testimony was essential to the defense.1196

If the court orders that an informant’s identity be disclosed, the inform
ant’s address usually must be revealed as well.1197 If disclosure of an 
informant’s whereabouts would expose the informant or the family of the 
informant to danger, however, the address may be withheld prior to trial.1198 
This term in United States v. Hernandez1199 the Ninth Circuit examined 
whether a sworn affidavit detailing threats to an informant and his family is 
sufficient to justify withholding the informant’s address until cross-examina
tion at trial.1200 The court held that the trial judge justifiedly relyied on the 
affidavits because they demonstrated danger to the informant’s physical 
safety.1201 In such circumstances an evidentiary hearing was not required,

1190. See United States v. Larson, 612 F.2d 1301, 1304 (8th Cir.) (disclosure of IRS tipster not 
required), cert, denied, 100 S. Ct. 2154 (1980); United States v. Pantohan, 602 F.2d 855, 856, 858 (9th Cir. 
1979) (disclosure not required when tipster informed agents of defendant’s sawed-off shotgun).

1191. See United States v. Webster, 606 F.2d 581, 585 (5th Cir. 1979) (disclosure not required when 
informant not present at sale and merely introduced defendant to Government agents who purchased 
defendant’s cocaine), rehearing en banc granted, 611 F.2d 623 (5th Cir. 1980).

1192. See United States v. Gonzales, 606 F.2d 70, 75 (5th Cir. 1979) (disclosure not required when 
informant witnessed heroin transaction but did not actively participate).

1193. See United States v. Fatico, 603 F.2d 1053, 1056 (2d Cir. 1979) (not denial of due process to 
admit FBI agent’s testimony based on information from undisclosed informants, even though defendant 
subject to longer sentence because of testimony), cert, denied, 444 U.S. 1073 (1980).

1194. See United States v. Petrangelo, 599 F.2d 261, 262 (8th Cir. 1979) (per curiam) (in illegal 
gambling prosecution disclosure of informant not required when wiretap application was based on 
informant’s affidavits, despite claim that nondisclosure precluded suppression of wiretap evidence and 
eliminated defendant’s only defense).

1195. See United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (disclosure 
required when informant percipient witness to cocaine transaction); United States v. Hernandez, 608 F.2d 
741, 744-45 (9th Cir. 1979) (disclosure required when informant who arranged sale of heroin to 
Government agents was principal witness). But cf. United States v. Gonzales, 606 F.2d 70, 75 (5th Cir. 
1979) (disclosure not required when informant witnessed heroin transaction but did not actively 
participate).

1196. See United States v. Harper, 609 F.2d 1198, 1199 (6th Cir. 1979) (per curiam) (disclosure 
required when informant’s testimony essential to prove whether fourth amendment violated). But cf. 
United States v. Gonzales, 606 F.2d 70, 75 (5th Cir. 1979) (disclosure not required when informant 
witnessed heroin transaction but did not actively participate and relevance of informant’s testimony to 
entrapment defense was mere conjecture).

1197. See Smith v. Illinois, 390 U.S. 129, 131 (1968) (cross-examination of witness as to name and 
address essential to investigation of witness’ credibility); United States v. Hernandez, 608 F.2d 741, 745 
(9th Cir. 1979) (informant’s address integral part of identity and essential to inquiry concerning 
credibility).

1198. United States v. Hernandez, 608 F.2d 741, 744-45 (9th Cir. 1979) (detailed threats against 
informant and family justify nondisclosure of address prior to cross-examination at trial). When the 
Government makes an adequate showing that the informant is in danger, the address may be withheld at 
trial as well. See United States v. Hansen, 569 F.2d 406, 410 (5th Cir. 1978) (disclosure of address not 
required if informant’s life endangered and jury can still evaluate credibility); United States v. Rangel, 534 
F.2d 147, 148 (9th Cir.) (disclosure of address not required when Government shows informant’s life 
threatened), cert, denied, 429 U.S. 854 (1976).

1199. 608 F.2d 741 (9th Cir. 1979).
1200. Id. at 744-46.
1201. Id. at 746.
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although the court noted that holding such a hearing might be the better 
practice.1202

A defendant does not have a right to production of an informant prior to 
trial.1203 In Hernandez the court ordered the Government to make the 
informant available to the defendants for pretrial interviews if the informant 
was willing.1204 Because the informant refused to be interviewed, however, the 
defendants had no access to the informant until trial.1205 Even at trial the 
Government need not exert reasonable efforts to produce an informant until 
the defendant makes a proper request.1206

Disclosure Under the Jencks Act. The Jencks Act1207 entitles a federal
criminal defendant to disclosure of any pretrial statement or report made by a 
prosecution witness, but not until that witness has testified on direct 
examination at trial.1208 At that time and upon defendant’s motion,1209 the 
court must order disclosure of all statements or reports in the Government’s 
possession1210 that relate to the testimony.1211 The statute, enacted in response

1202. Id. at 745-46.
1203. See United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (although 

defendant entitled to learn informant’s name, Government not required to produce informant prior to 
trial); cf. United States v. Hernandez, 608 F.2d 741, 745 (9th Cir. 1979) (defendant had no pretrial access to 
informant despite court order for production because informant could refuse to be interviewed).

1204. United States v. Hernandez, 608 F.2d 741, 745 (9th Cir. 1979).
1205. Id.
1206. United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (court not required to 

order informant’s production on own motion; defendant must make proper request).
1207. 18 U.S.C. § 3500 (1976).
1208. 18 U.S.C. § 3500(a) (1976); see United States v. Carter, 621 F.2d 238, 240 (6th Cir. 1980) (no 

Government duty to provide statement of witness until after direct testimony); United States v. Jiminez, 
613 F.2d 1373, 1378 (5th Cir. 1980) (defendant not entitled to Government witness’ surveillance report 
prior to witness’ direct examination at trial); United States v. Jones, 612 F.2d 453, 455 (9th Cir. 1979) 
(Government witness’ statement not discoverable until witness testifies on direct examination), cert, 
denied, 100 S. Ct. 1656 (1980); cf. United States v. Bernard, 623 F.2d 551, 556 (9th Cir. 1979) (Jencks Act 
not applicable to pretrial suppression hearings), cert, denied, 100 S. Ct. 1650 (1980). In practice, however, 
the Government frequently produces Jencks Act material in advance of the witness’ testimony to avoid 
delays while defense counsel uses the material to prepare cross-examination. See, e.g., United States v. Izzi, 
613 F.2d 1205, 1212 (1st Cir. 1980) (witness reports given to defense at start of trial); United States v. 
Jones, 612 F.2d 453, 455 (9th Cir. 1979) (defense counsel received Jencks Act material on morning of trial 
and had time to read documents prior to cross-examination; defendant thus not entitled to continuance); 
United States v. Houde, 596 F.2d 696, 700-01 (5th Cir.) (statements by Government witnesses furnished to 
defense counsel on first day of trial), cert, denied, 444 U.S. 965 (1979).

The Act does not provide for disclosure of the identities of prospective Government witnesses. See 
United States v. Petersen, 611 F.2d 1313, 1333 (10th Cir. 1979) (failure of Jencks Act to require disclosure 
of prospective witness does not deny effective assistance of counsel), cert, denied, 100 S. Ct. 2985 (1980). The 
trial court has an independent duty, however, to assure access to a witness in protective custody. See 
United States v. Walton, 602 F.2d 1176, 1180 (4th Cir. 1979) (trial court committed error in refusing all 
access to prospective witness; error harmless because defendant fully apprised of details of witness’ 
testimony through inadvertent disclosure of Government file). The court in Walton suggested that the 
defendant should be given direct access to interview the witness, although the witness may refuse to be 
interviewed. Id.

1209. See United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (defendant’s failure to make 
motion at trial after premature pretrial motion waives right to discover Jencks Act material and to raise 
issue on appeal), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980).

1210. See United States v. Merlino, 595 F.2d 1016, 1019 (5th Cir. 1979) (shorthand record of witness’ 
grand jury statement in possession of Government for Jencks Act purposes even if not yet transcribed into 
form readable by others), cert, denied, 444 U.S. 1071 (1980).

1211. 18 U.S.C. § 3500(b) (1976).
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to Jencks v. United States,1212 provides defendants with the exclusive1213 means 
for compelling the Government to produce statements that may be useful for 
impeachment of Government witnesses.1214 At the same time, the Act is 
designed to protect Government evidence from unwarranted disclosure.1215

A “statement” is defined in the Act as any written statement signed or 
otherwise adopted by a witness,1216 any substantially verbatim recording or 
transcript of a witness’ oral statement recorded contemporaneously with the 
statement,1217 or any relevant statement made by a witness to a grand jury.1218 
A Government agent’s rough notes made during an interview with a witness 
or reports prepared from those notes are discoverable under the Act only if 
reviewed and adopted by the witness.1219 When the agent is a witness, the

1212. 353 U.S. 657 (1957). The Jencks Court held, in the exercise of its supervisory power over federal 
courts, that a federal criminal defendant may inspect prior statements of Government witnesses without 
first showing them to be inconsistent with the witness’ trial testimony. Id. at 668-69.

1213. When Jencks Act statements qualify as Brady or rule 16 material as well, the Jencks Act controls 
disclosure. See United States v. Jones, 612 F.2d 453, 455 (9th Cir. 1979) (Brady does not overcome 
strictures of Jencks Act; when material qualifies under both provisions, Jencks Act controls), cert, denied, 
100 S. Ct. 1656 (1980); Fed. R. Crim. P. 16(a)(2) (statements of Government witnesses not subject to 
disclosure except as provided under Jencks Act); cfUnited States v. Bernard, 623 F.2d 551, 556 (9th Cir. 
1979) (dictum) (Brady exists as independent foundation to preserve evidence, not intended to override 
mandate of Jencks Act).

1214. See United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (Jencks Act ensures defendants 
access to impeachment evidence), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980).

1215. See Goldberg v. United States, 425 U.S. 94, 104-05 (1976) (quoting Senate report) (Act intended 
to prevent misinterpretations of Jencks that would permit defendants to “rove at will through Government 
files”); United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (Jencks Act prevents “fishing 
expeditions” while ensuring defendants access to impeachment evidence), cert, denied, 49 U.S.L.W. 3219 
(U.S. Oct. 7, 1980); S. Rep. No. 981, 85th Cong., 1st Sess., 3-5, 7- 12 (1957) (Act intended to protect 
defendant’s rights and to protect Government’s confidential information); H. R. Rep. No. 700, 85th Cong., 
1st Sess., 2-4, 6 ( 1957) (same).

1216. 18 U.S.C. § 3500(e)(1) (1976); see Goldberg v. United States, 425 U.S. 94, 110 n.19 (1976) 
(written interview notes prepared by Government lawyer constitute approved statement if witness reads 
notes or notes read back to witness); United States v. Rippy, 606 F.2d 1150, 1153 (D.C. Cir. 1979) (per 
curiam) (testifying Government agent’s notes of visit to defendant’s home produced under Jencks Act); 
United States v. Paoli, 603 F.2d 1029, 1036 (2d Cir.) (testifying surveillance officer’s rough notes and final 
reports produced under Jencks Act), cert, denied, 100 S. Ct. 264 (1979); United States v. Houde, 596 F.2d 
696, 701 (5th Cir.) (written statements by coconspirator witness discoverable under Jencks Act), cert, 
denied, 444 U.S. 965 (1979); cf. United States v. Fowler, 608 F.2d 2, 5-6 (D.C. Cir. 1979) (district court s 
refusal to conduct hearing on whether prosecutor’s interview notes were Jencks Act statements not error 
when defense requested only in camera review, defense could have asked witnesses on stand if they signed 
or adopted statements, and notes were short and cryptic).

1217. 18 U.S.C. § 3500(e)(2) (1976). Compare United States v. Lieberman, 608 F.2d 889, 895 (8th Cir.) 
(transcripts of witness’ statements during SEC hearing discoverable under Jencks Act), cert, denied, 444 
U.S. 1019 (1980) and United States v. Williams, 604 F.2d 1102, 1115 (8th Cir. 1979) (dictum) (Government 
transcripts of telephone call between defendant and informant discoverable under Jencks Act if 
Government possesses them) with United States v. Gantt, 617 F.2d 831,841 (D.C. Cir. 1980) (DEA agent’s 
notes of interview with witness not discoverable under Jencks Act because notes not verbatim transcript 
and not approved by witness) and United States v. Gaston, 608 F.2d 607, 611 (5th Cir. 1979) (FBI 
interview reports on standard form not Jencks Act material because not verbatim transcript and not 
approved by witness) and United States v. Cuesta, 597 F.2d 903, 914 (5th Cir.) (investigators’ summaries of 
interviews with Government witnesses not verbatim statements under Jencks Act even if they contain 
occasional quotations), cert, denied, 444 U.S. 964 (1979).

1218. 18 U.S.C. § 3500(e)(3) (1976); see United States v. Izzi, 613 F.2d 1205, 1213 (1st Cir. 1980) 
(grand jury testimony of Government witnesses discoverable under Jencks Act); United States v. Merlino, 
595 F.2d 1016, 1019 (5th Cir. 1979) (same), cert, denied, 444 U.S. 1071 (1980).

1219. See Goldberg v. United States, 425 U.S. 94, 110 n.19 (1976) (writing prepared by Government 
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agent’s rough interview notes may be discoverable after the agent testifies. 1220 
The circuits continue to disagree on whether a Government agent has a duty

lawyer from witness interview qualifies as producible statement if witness reads notes or notes read back to 
witness); United States v. Gantt, 617 F.2d 831, 841 (D.C. Cir. 1980) (DEA agent’s interview notes not 
producible statements when witness does not sign or adopt notes and notes not verbatim recordings); 
United States v. Gaston, 608 F.2d 607, 611 (5th Cir. 1979) (FBI interview reports on standard form not 
Jencks Act material because not approved by witness and not verbatim transcript); United States v. Cuesta, 
597 F.2d 903, 914 (5th Cir.) (summary reports prepared from interviewing agent’s rough notes not 
discoverable unless witness adopts them), cert, denied, 444 U.S. 964 (1979).

1220. See United States v. Gaston, 608 F.2d 607, 611-612 (5th Cir. 1979) (dictum) (assuming FBI agent 
may be considered to have adopted or approved his own notes or reports, they may be discovered as his 
Jencks Acts statements after he testifies); United States v. Rippy, 606 F.2d 1150, 1153 (D.C. Cir. 1979) (per 
curiam) (Government agent’s notes of visit to defendant’s house produced under Jencks Act following 
agent’s testimony); United States v. Paoli, 603 F.2d 1029, 1036 (D.C. Cir.) (surveillance agent’s 
handwritten notes produced under Jencks Act following agent’s testimony), cert, denied, 100 S. Ct. 264 
(1979); United States v. Medel, 592 F.2d 1305, 131 1 (5th Cir. 1979) (dictum) (portion of IRS agent’s report 
on defendant might be construed as agent’s own statement). But see United States v. Dark, 597 F.2d 1097, 
1099 (6th Cir.) (testifying IRS agent’s case file and case report not his Jencks Act “statements”), cert, 
denied, 444 U.S. 927 (1979).

Even if an agent’s interview notes and reports are discoverable as his statements, they may be used only 
to impeach the agent’s testimony, and not that of the witness who was interviewed. See United States v. 
Gaston, 608 F.2d 607, 612 (5th Cir. 1979) (FBI agent's statements available only to impeach agent’s 
testimony). A report upon which a testifying agent relies is not his statement if not prepared by him. See 
United States v. Bettencourt, 614 F.2d 214, 216 (9th Cir. 1980) (nontestifying officer’s police report relied 
upon by testifying officer not statement under Jencks Act). 



1980] Project: Criminal Procedure 369

to preserve his rough notes for subsequent production under the Act.1221 No 
duty exists to record a witness’ statement.1222

Disclosure is required under the Act only when a statement is relevant to 
the witness’ testimony at trial.1223 If the Government claims that requested 
material is unrelated to the witness’ trial testimony, the trial court must 
inspect the material in camera and excise nondiscoverable portions.1224 If the

1221. The Fifth, Sixth, Eighth, and Tenth Circuits hold that the notes may be destroyed. See United 
States v. Williams, 604 F.2d 1102, 1116 (8th Cir. 1979) (Government agent has no duty to preserve 
handwritten notes of interview after final report prepared and checked against notes for accuracy); United 
States v. Frederick, 583 F.2d 273, 274 (6th Cir. 1978) (destruction of police officer’s contemporaneous 
notes of interview with defendant does not violate Jencks Act), cert, denied, 444 U.S. 860 (1979); United 
States v. Shovea, 580 F.2d 1382, 1389-90 (10th Cir. 1978) (no Jencks Act violation when DEA agent 
destroys rough interview notes after incorporating them into final report pursuant to established policy), 
cert, denied, 440 U.S. 908 (1979); United States v. Juarez, 573 F.2d 267, 279 (5th Cir.) (same), cert, denied,
439 U.S. 915 (1978).

The Second, Third, Fourth, Ninth, and D.C. Circuits hold that the notes must be preserved. See United 
States v. Gantt, 617 F.2d 831, 841 (D.C. Cir. 1980) (nontestifying Government agent has duty to preserve 
rough interview notes even though witness’ statement not within Jencks Act); United States v. Paoli, 603 
F.2d 1029, 1036-37 (2d Cir.) (deliberate destruction of testifying surveillance agent’s notes after 
preparation of final typewritten reports pursuant to normal procedures violates Jencks Act), cert, denied, 
100 S. Ct. 264 (1979); United States v. Walden, 590 F.2d 85, 86 (3d Cir.) (per curiam) (DEA agent’s 
handwritten draft reports should have been preserved as Jencks Act statements), cert, denied, 444 U.S. 849 
(1979); United States v. Crowell, 586 F.2d 1020, 1028 (4th Cir. 1978) (destruction of DEA agent’s original 
notes after preparation of final report violates Jencks Act because notes approved by witness), cert, denied,
440 U.S. 959 (1979); United States v. Harris, 543 F.2d 1247, 1248 (9th Cir. 1976) (FBI practice of routinely 
destroying rough interview notes after incorporation into investigation report improper; notes must be 
preserved). But cf. United States v. Bernard, 623 F.2d 551, 556-57 (9th Cir. 1979) (agent’s destruction of 
notes does not require suppression of testimony at pretrial suppression hearing because Jencks Act not 
applicable to such hearing), cert, denied, 100 S. Ct. 1650 (1980). The Seventh Circuit endorsed the position of 
the Bernard court last term in dictum, noting that “we fail to understand why in the normal course these 
notes should not be retained . . . .” United States v. Batchelder, 581 F.2d 626, 635 (7th Cir. 1978), rev'd on 
other grounds, 442 U.S. 114 (1979).

This term, although the Second and D.C. Circuits reaffirmed past decisions in their circuits that the 
Government has a duty to preserve an agent’s notes of an interview with a prospective witness, both 
circuits declined to impose sanctions for deliberate destruction. In United States v. Paoli, 603 F.2d at 1036- 
37, the Second Circuit declined to follow United States v. Bufalino, 576 F.2d 446 (2d Cir. 1978), in which 
the court stated in dictum that when destruction of rule 16 or Jencks Act material is deliberate, i.e., 
pursuant to established policy, sanctions should normally follow, regardless of good faith, unless the 
Government can demonstrate lack of prejudice to the defendant. 576 F.2d at 449. Because Bufalino was 
filed before the notes referred to in Paoli were destroyed, the court in Paoli held that no useful deterrent 
purpose would be served by penalizing the Government. 603 F.2d at 1037. Similarly, the D C. Circuit, 
claiming to follow United States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971), held this term in United States v. 
Gantt,617 F.2d at 842, that although Bryant imposed a duty upon the agent to preserve his notes, the trial 
court exercised permissible discretion in refusing to impose sanctions when the agent acted in good faith 
and the Government’s case was overwhelming.

1222. United States v. Lieberman, 608 F.2d 889, 897 (1st Cir. 1979) (failure to record portions of 
witness interviews during SEC hearing not violation of Jencks Act without indications of manipulative 
conduct), cert, denied, 444 U.S. 1019 (1980); United States v. Rodarte, 596 F.2d 141, 145-46 (5th Cir. 1979) 
(Government has no duty to create Jencks Act statements).

1223. See United States v. Grande, 620 F.2d 1026, 1032 (4th Cir. 1980) (nondisclosure of portions of 
witness’ grand jury testimony upheld because not related to direct testimony at trial); United States v. 
James, 609 F.2d 36, 48-49 (2d Cir. 1979) (witness’ mere mention of prior grand jury appearance insufficient 
basis to conclude that grand jury transcript related to trial testimony), cert, denied, 445 U.S. 905 (1980); 
United States v. Rippy, 606 F.2d 1150, 1154 (D.C. Cir. 1979) (per curiam) (agent’s initial testimony did not 
directly refer to prior visit with defendant; Government thus not required to disclose notes of visit until 
after agent’s rebuttal testimony).

1224. 18 U.S.C. § 3500(c) (1976); see United States v. Jones, 612 F.2d 453, 456 (9th Cir. 1979) (in 
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Government fails to comply with a court order for production of Jencks Act 
statements, the Act mandates striking the Government witness’ testimony 
from the record or declaring a mistrial if justice requires.* 1225 Several circuits 
have held, however, that the trial court has discretion whether to impose 
sanctions.1226 No reversal is required if a Jencks Act violation results in 
harmless error.1227

camera inspection and excision upheld as sound procedure for rendering appropriate material available to 
defense), cert, denied, 100 S. Ct. 1656 (1980).

1225. 18 U.S.C. § 3500(d) (1976). If the Government claims it does not possess and did not deliberately 
destroy requested Jencks Act material, no sanctions will be imposed. See United States v. Williams, 604 
F.2d 1102, 1115 (8th Cir. 1979) (Government’s failure to produce alleged DEA-recorded conversation 
between witness and informant not Jencks Act violation when prosecuting attorney claims prosecution 
does not have transcript).

1226. See, e.g., United States v. Izzi, 613 F.2d 1205, 1213 (1st Cir. 1980) (Jencks Act violation does not 
automatically require striking witness’ testimony or declaring mistrial); United States v. Rippy, 606 F.2d
1150, 1154 (D.C. Cir. 1979) (per curiam) (sanctions do not follow automatically from Jencks Act violation; 
trial court required to weigh bad faith or degree of negligence of Government, importance of evidence not 
produced, and strength of Government’s case); United States v. Heath, 580 F.2d 1011, 1019 (10th Cir. 
(Jencks Act does not require striking testimony or declaring mistrial for every failure to produce; remedy 
may be fashioned by trial court), cert, denied, 439 U.S. 1075 (1978); cf. United States v. Blalock, 575 F.2d
1151, 1151 (5th Cir. 1978) (per curiam) (new trial motion may be filed when Government discovered 
Jencks Act material while case on appeal).

1227. See United States v. Izzi, 613 F.2d 1205, 1213 (1st Cir. 1980) (reversal not required because 
inadvertent failure of Government to provide Jencks Act material did not prejudice defendants); United 
States v. Rippy, 606 F.2d 1150, 1154 (D.C. Cir. 1979) (per curiam) (reversal not required because 
Government’s delay in releasing agent’s interview notes did not prejudice defendant); United States v. 
Houde, 596 F.2d 696, 701 (5th Cir.) (Jencks Act violation not per se violation of Constitution; prejudice 
must be shown for reversal), cert, denied, 444 U.S. 965 (1979); United States v. Merlino, 595 F.2d 1016, 
1019 (5th Cir. 1979) (trial court’s failure to require production of Government witness’ grand jury 
testimony not reversible error when not substantially inconsistent with trial testimony), cert, denied, 444 
U.S. 1071 (1980). The Supreme Court has stated that the harmless error doctrine must be strictly applied in 
Jencks Act cases. Goldberg v. United States, 425 U.S. 94, 111 n.21 (1976); United States v. Rinaldi, No. 78- 
5376, slip op. at 3 (6th Cir. Aug. 27, 1979) (citing Goldberg), cert, denied, 444 U.S. 980 (1979). In Rinaldi, 
the Sixth Circuit admonished the Government for its “off-hand and casual treatment” of the defendant’s 
Jencks Act request, and refused to find harmless error. Slip op. at 3. The Government failed to produce the 
material during the trial, claiming that the grand jury testimony had not been transcribed or recorded, 
determining only after trial that a transcript did in fact exist. Id.

1228. Fed. R. Crim. P. 26.2 The rule was originally scheduled to become effective August 1, 1979, but 
Congress passed legislation delaying implementation until December 1, 1980, unless Congress acts to 
implement it before that date. Act of June 21, 1979, Pub L. No. 96-42, 93 Stat. 326.

1229. Fed. R. Crim. P. 26.2(c) (effective December 1, 1980).
1230. Id. 26.2(f).
1231. Id. 26.2(a). This provision of the rule codifies United States v. Nobles, 422 U.S. 225 (1975), in 

which the Supreme Court upheld a trial court’s action in barring a defense witness from testifying because 
the defense refused to give the prosecution a report prepared by the witness. Id. at 234, 239-41.

Another proposed rule, effective December 1, 1980, provides that statements made by witnesses and 
prospective witnesses for either the Government or the defense cannot be subpoenaed and are subject to 
production only under proposed rule 26.2. Fed. R. Crim. P. 17(h) (effective December 1, 1980).

Federal Rule of Criminal Procedure 26.2, effective December 1, 1980,1228 
incorporates the substance of the Jencks Act into the Federal Rules of 
Criminal Procedure. The rule’s provision regarding the excision of irrelevant 
portions of a statement1229 and the rule’s definition of a “statement”1230 are the 
same as those of the Jencks Act. The rule departs from the provisions of the 
Jencks Act, however, because under the rule the prosecution is entitled to 
discover the relevant statements of defense witnesses who have testified on 
direct examination at trial.1231 Moreover, the rule’s sanctions for failure to 
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comply vary from those of the Jencks Act in order to account for the 
defendant’s new obligation. Under the rule, the court must order the 
testimony of a defense witness stricken from the record if the defense fails to 
make the witness’ statements available to the Government.1232

MOTION FOR CONTINUANCE

Defendants generally base motions for continuance either on claims that 
the movant requires more time to assure effective assistance of counsel or on 
claims that delay is needed to minimize prejudice caused by events beyond the 
movant’s control. In reviewing either type of claim an appellate court may 
disturb a trial court’s denial of a motion for continuance only upon the 
defendant’s showing of abuse of discretion.1233 This term defendants backed 
claims for continuances to assure effective assistance of counsel with allega
tions that the court had allowed inadequate time to prepare for trial,1234 to 
secure missing evidence,1235 or to locate witnesses.1236 Motions for continu-

1232. Fed. R. Crim. P. 26.2(e) (effective December 1, 1980). The sanctions for prosecutorial 
noncompliance remain the same as under the Jencks Act: striking the witness’ testimony or declaring a 
mistrial if required by the interests of justice. Id.

1233. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (question of continuance at discretion of trial judge); 
see United States v. Cueto, 611 F.2d 1056, 1060 (5th Cir. 1980) (continuance within trial judge’s discretion 
and will not be disturbed without clear showing that discretion abused); United States v. Hernandez, 608 
F.2d 741, 746 (9th Cir. 1979) (trial judge’s broad discretion to grant or deny continuance subject to review 
only on clear showing that discretion abused). The Tenth Circuit uses a “manifest injustice” standard 
instead of an abuse of discretion test. See United States v. Schwanke, 598 F.2d 575, 579-80 (10th Cir. 1979) 
(no manifest injustice in denial of continuance to lengthen 22-day interval between indictment and trial 
because defendant refused to testify and offered no evidence at trial).

1234. See United States v. Collom, 614 F.2d 624, 633 (9th Cir. 1979) (claim that more preparation time 
needed because client’s mental condition prevented effective communication denied because court instead 
recessed case for seven days), cert, denied, 100 S. Ct. 1862 (1980); United States v. Campbell, 609 F.2d 922, 
925 (8th Cir. 1979) (claim that more preparation time needed because of obstructive harassment from 
prison authorities denied because defendants had adequate time to prepare for trial prior to transfer), cert. 
denied, 445 U.S. 918 (1980); United States v. Harbin, 601 F.2d 773, 778 (5th Cir.) (claim that more 
preparation time needed to assimilate information released by prosecution after trial began, allegedly in 
violation of pretrial agreement, denied because violation of agreement by itself did not violate due process 
and trial recessed for one day to allow assimilation), cert, denied, 444 U.S. 954 (1979); United States v. 
Tissi, 601 F.2d 372, 373 (8th Cir. 1979) (claim that more preparation time needed for newly-retained 
counsel denied because nature of defense such that additional time unlikely to affect trial result); Davis v. 
Alabama, 596 F.2d 1214, 1215 (5th Cir. 1979) (claim that more preparation time needed to develop 
insanity defense based on out-of-state records denied despite attorneys’ heavy workload because counsel 
could not explain failure to obtain information sooner), vacated and remanded on other grounds, 100 S. Ct. 
1827 (1980); United States v. Houde, 596 F.2d 696, 700-01 (5th Cir.) (claim that more preparation time 
needed because Government breached discovery agreement denied because defendants failed to show 
prejudice or that they exercised other available remedies), cert, denied, 444 U.S. 965 (1979).

1235. See United States v. Tilton, 610 F.2d 302, 304-05 (5th Cir. 1980) (60-day continuance to examine 
copies of records, alleged to absolve defendant, denied as excessive; no abuse of discretion because trial 
court offered one-week continuance and records in fact did not contain information); United States v. 
Hernandez, 608 F.2d 741, 746 (9th Cir. 1979) (two-week continuance to procure reputation evidence of key 
witness denied; no abuse of discretion because movant had opportunity to cross examine witness’ neighbors 
and no showing of what additional information would be obtained); United States v. Mills, 597 F.2d 693, 
698 (9th Cir. 1979) (one-day continuance to attack credibility or to rebut testimony of surprise witness 
denied because defendant had opportunity to cross-examine witness and failed to establish prejudice).

1236. See United States v. Boyd, 620 F.2d 129, 132 (6th Cir. 1980) (continuance to locate witness 
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ance based on events beyond the movants’ control this term included claims 
of scheduling conflict,* 1233 * * * 1237 of insufficient time to allow prejudicial pretrial 
publicity to subside,1238 and of failure to allow enough time to provide for the 
recovery of an ill defendant1239 or witness.1240

denied; no abuse of discretion because bench warrant failed to produce witness and defendant did not show 
witness available and prepared to testify favorably for defendant); United States v. Fera, 616 F.2d 590, 597 
(1st Cir. 1980) (continuance to secure informant who introduced defendant to undercover agents denied; 
no abuse of discretion because defense counsel lax in securing witness and seeking government assistance); 
United States v. Cueto, 611 F.2d 1056, 1060 (5th Cir. 1980) (continuance to obtain out-of-state witness of 
whom defendant informed counsel on previous day denied; no abuse of discretion when Government ready 
to present case and delay would cause expense and inconvenience); United States v. Kampiles, 609 F.2d
1233, 1245 (7th Cir. 1979) (continuance to secure out-of-state witness denied; no abuse of discretion 
because evidence of low probative value and defense lax in securing testimony); United States v. Calicutt,
598 F.2d 1020, 1021 (8th Cir.) (continuance to secure subpoenaed witness who failed to appear at trial 
denied; no abuse of discretion because defendant could not assure presence or favorable testimony of
witness and testimony could be impeached), cert, denied, 444 U.S. 858 (1979); United States v. D’Angelo,
598 F.2d 1002, 1003 (5th Cir. 1979) (indefinite continuance to locate witness denied because diligence 
lacking in attempt to procure witness).

1237. See United States v. Sellers, 603 F.2d 53, 56 (8th Cir. 1979) (claim that continuance needed 
because scheduling conflict prevented counsel’s presence at trial denied; no abuse of discretion because 
defendant well-represented by substitute counsel), vacated and remanded on other grounds, 100 S. Ct. 3033 
(1980).

1238. United States v. Thompson, 615 F.2d 329, 331 (5th Cir. 1980) (claim that continuance needed 
because of prejudice from news film clip of plea agreement denied; no abuse of discretion because no 
showing of actual prejudice). See generally Sheppard v. Maxwell, 384 U.S. 333, 362-63 (1966) (continuance 
granted in murder trial when reasonable likelihood existed that prejudicial pretrial publicity would prevent 
fair trial, release of jurors’ names and addresses resulted in deluge of mail, and judge up for re-election 
specially moved and placed reporters in court).

1239. See United States v. Toliver, 541 F.2d 958, 964-66 (2d Cir. 1976) (denial of continuance during 
co-defendant’s illness violative of fifth amendment due process and sixth amendment confrontation rights; 
harmless error because defendant’s case not prejudiced).

1240. See United States v. Albert, 595 F.2d 283, 286 (5th Cir.) (continuance to allow recovery of 
prospective defense witness who suffered stroke two months before trial denied; no abuse when defense 
made request only six days before trial, failed to show significance of witness’ testimony, gave no indication 
when witness would be available, and refused to depose the witness or acquire evidence by alternative 
means), cert, denied, 444 U.S. 963 (1979). See also United States v. Ruiz, 533 F.2d 939, 940 (5th Cir. 1976) 
(continuance to allow emotional recovery of defendant’s attorney indicted during trial denied; no abuse of 
discretion because attorney did not verify inability to function, case simple, and defendant received 
effective assistance of counsel), cert, denied, 429 U.S. 1002 (1977).

1241. See United States v. Thompson, 615 F.2d 329, 333 (5th Cir. 1980) (no abuse of discretion when 
defendant failed to show pretrial publicity created actual prejudice); United States v. Campbell, 609 F.2d 
922, 925-26 (8th Cir. 1979) (no abuse of discretion when record showed no actual prejudice because 
defendants failed to specify need for continuance), cert, denied, 445 U.S. 918 (1980); United States v. 
Hernandez, 608 F.2d 741, 746 (9th Cir. 1979) (no abuse of discretion because no actual prejudice 
established when defendant showed only what might be discovered if continuance granted); United States 
v. Sellers, 603 F.2d 53, 56 (8th Cir. 1979) (no abuse of discretion because no actual prejudice established 
when defense counsel’s law partner substituted and ably represented defendant), vacated and remanded on 
other grounds, 100 S. Ct. 3033 (1980); United States v. Harbin, 601 F.2d 773, 778-79 (5th Cir.) (no abuse of 
discretion when defendants failed to allege any specific prejudice such as inability to obtain additional 
witnesses or to obtain impeaching evidence), cert, denied, 444 U.S. 954 (1979); United States v. Houde, 596 
F.2d 696, 701 (5th Cir.) (no abuse of discretion because no actual prejudice established when motion for 
continuance lacked specificity despite Government’s violation of Jencks Act mandate), cert, denied, 444 
U.S. 965 (1979).

Whatever the reason for denial, appellate courts typically require a clear 
showing of prejudice before finding that a denial of a motion for continuance 
is an abuse of discretion.1241 In addition, when, because of the fundamental 
nature of the harm resulting from denial of a continuance, determination of 
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abuse of discretion does not itself involve a specific finding of prejudice, 
appellate courts also may require a showing of prejudice before reversing an 
otherwise valid decision.1242 Review of lower court decisions occurs on a case- 
by-case basis and appellate courts usually will consider only those reasons for 
a continuance that were presented to the trial judge when the motion was 
made.1243

1242. See United States v. Toliver, 541 F.2d 958, 964-66 (2d Cir. 1976) (denial of continuance during 
illness of a codefendant violative of due process and right of confrontation, but harmless error because 
defendant’s case not prejudiced).

1243. See Ungar v. Sarafite, 376 U.S. 575, 581 (1964) (reviewing court must determine abuse of 
discretion within circumstances of each case, "particularly” reasons presented to trial judge); United States 
v. Cueto, 611 F.2d 1056, 1060-61 (5th Cir. 1980) (no abuse of discretion although defense counsel learned 
of witness one day before trial when counsel failed to specify with motion how additional time would aid 
preparation and record indicated effective assistance of counsel); United States v. Tilton, 610 F.2d 302, 305 
(5th Cir. 1980) (fact that movant sought business records to absolve charge of hidden kickbacks cannot be 
considered on review because reason was not before trial court). That other judges might grant a 
continuance under the particular circumstances is not enough to prove abuse of discretion. Ungar v. 
Sarafite, 376 U.S. at 591 (1964).

1244. 596 F.2d 1214 (5th Cir. 1979), vacated and remanded on other grounds, 100 S. Ct. 1827 (1980).
1245. Id. at 1215.
1246. Id.
1247. Id. at 1218 & n.18.
1248. Id. at 1216-17.
1249. Id. at 1218.
1250. Id. at 1216-17 (motion for continuance so unsupported that trial judge cannot be faulted for

denial; defense attorneys, not judge, responsible for inadequacy of defense).
1251. 609 F.2d 922, 925 (8th Cir. 1979), cert, denied, 445 U.S. 918 (1980).
1252. Id. The Eighth Circuit first applied this test in Tasby v. United States, 451 F.2d 394, 399 (8th Cir. 

1971) (denial of continuance not abuse of discretion when record shows court granted defense adequate 
time for preparation, defendants’ counsel conducted themselves ably, and no prejudicial error in admission 
of evidence), cert, denied, 405 U.S. 992 (1972).

Davis v. Alabama,1244 decided by the Fifth Circuit this term, illustrates the 
difficulty of persuading an appellate tribunal to find an abuse of discretion by 
the trial court. In Davis defense counsel moved on the day of trial for a 
continuance to obtain out-of-state evidence pertinent to development of an 
insanity defense.1245 The attorneys claimed that other time commitments and 
the defendant’s out-of-state residence had prevented them from preparing an 
adequate defense.1246 Although the attorneys admitted that it was evident 
from their discussions with Davis that he was not competent to stand trial,1247 
the attorneys gave virtually no explanation for their failure to conduct a 
prompt investigation of their client’s mental condition.1248 The Fifth Circuit 
therefore upheld the district court’s denial of the continuance.1249 Nonethe
less, the Davis court reversed the conviction on the ground that Davis had 
received ineffective assistance of counsel.1250

In United States v. Campbell1251 the Eighth Circuit this term reaffirmed its 
three-part test for determining whether denial of a continuance constitutes an 
abuse of discretion. The Campbell court considered the amount of time 
allowed for preparation of the case, the conduct of counsel at trial, and 
whether prejudice appeared from the record. 1252 The court acknowledged the 
seriousness of the allegations that prison authorities denied defendants the 
opportunity to telephone counsel, monitored their telephone calls, delayed 
their mail, denied them law library access, and harassed them in general, but 
found that the defendants nevertheless had adequate time to prepare for 
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trial. 1253 With regard to counsel’s conduct at trial, the court determined that 
both the attorney representing one defendant and the second defendant who 
defended himself pro se had conducted themselves ably at trial and that the 
record offered no indication of prejudice due to inadequate preparation.1254 
Finally, the Eighth Circuit found no evidence of prejudice because the 
defendants failed to indicate to the trial court what additional preparation a 
continuance would have allowed.1255

In contrast with the approach of the Eighth Circuit, other circuits have not 
expressly delineated a test to determine when denial of a continuance 
constitutes an abuse of discretion. Instead, they rely on examination of such 
considerations as the timeliness and convenience of the motion,1256 the 
movant’s effort to resolve the problem without the continuance,1257 whether 
the judge granted previous continuances1258 or took other action to lessen 
possible prejudice,1259 the effect upon the government of granting the

1253. 609 F.2d at 925.
1254. Id. at 926.
1255. Id.
1256. See United States v. Cueto, 611 F.2d 1056, 1060 (5th Cir. 1980) (denial of continuance not abuse 

of discretion considering motion made the day of trial, Government’s witnesses present, continuance would 
cause inconvenience and expense, and counsel could have informed judge earlier of most of problems 
necessitating continuance); United States v. Kampiles, 609 F.2d 1233, 1245 (7th Cir. 1979) (considering 
that motion for continuance to obtain out-of-state witness not made until close of evidence); United States 
v. Harbin, 601 F.2d 773, 778 (5th Cir.) (considering that motion for continuance made on day of jury 
selection, one day recess granted, and length of trial should provide adequate preparation time), cert, 
denied, 444 U.S. 954 (1979); United States v. Calicutt, 598 F.2d 1120, 1121 (8th Cir.) (considering that 
motion for continuance to secure witness made after defense had rested), cert, denied, 444 U.S. 972 (1979); 
Davis v. Alabama, 596 F.2d 1214, 1215 (5th Cir. 1979) (considering that motion to secure out-of-state 
evidence made on day of trial), vacated and remanded on other grounds, 100 S. Ct. 1827 (1980).

1257. See United States v. Fera, 616 F.2d 590, 597-98 (1st Cir. 1980) (considering that defense made no 
attempt to locate witness until three weeks before trial); United States v. Thompson, 615 F.2d 329, 333-34 
(5th Cir. 1980) (considering that defense counsel who sought continuance to allow prejudicial pretrial 
publicity to subside did not use peremptory challenges for four venire members who knew of publicity of 
trial and who remained after special voir dire to determine whether prejudice existed); United States v. 
Kampiles, 609 F.2d 1233, 1245-47 (7th Cir. 1979) (considering that defense counsel made no effort to 
subpoena witnesses or obtain their presence during recess); United States v. Hernandez, 608 F.2d 741, 744 
(9th Cir. 1979) (considering that counsel seeking continuance to investigate witness knew of witness’ record 
and prior criminal history and obtained witness’ address nine days before end of trial); United States v. 
D’Angelo, 598 F.2d 1002, 1003 (5th Cir. 1979) (denial of continuance based on finding of lack of due 
diligence when defendants first tried to locate witness only three days before trial not abuse of discretion); 
Davis v. Alabama, 596 F.2d 1214, 1217 (5th Cir. 1979) (considering that defense attorneys made almost no 
effort to secure information desired), vacated and remanded on other grounds, 100 S. Ct. 1827 (1-980); 
United States v. Houde, 596 F.2d 696, 701 (considering that counsel failed to request recess under Jencks 
Act), cert, denied, 444 U.S. 965 (1979).

1258. See United States v. Davis, 604 F.2d 474, 481 (7th Cir. 1979) (considering that defendant had 
been granted previous continuance); United States v. Tissi, 601 F.2d 372, 374 (8th Cir. 1979) (considering 
that court had granted previous 30-day continuance); cf. United States v. Collom, 614 F.2d 624, 634 (9th 
Cir. 1979) (noting that judge granted one-week recess), cert, denied, 100 S. Ct. 1862(1980).

1259. See United States v. Thompson, 615 F.2d 329, 333 (5th Cir. 1980) (denial of continuance not 
abuse of discretion in part because judge took measures to assure jury not predisposed); United States v. 
Tilton, 610 F.2d 302, 305 (5th Cir. 1980) (noting that defense denied judge’s offer of one-week continuance 
to examine reports); United States v. Harbin, 601 F.2d 773, 778 (5th Cir.) (noting that judge ordered 
production of missing information and one-day recess in lieu of continuance), cert, denied, 444 U.S. 954 
(1979).
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defendant’s motion,1260 and whether the motion will serve its intended 
purpose.1261

SPEEDY TRIAL

Both constitutional and statutory safeguards protect the defendant’s right 
to a speedy trial. The sixth amendment specifically guarantees a defendant’s 
right to a speedy trial;1262 the fifth amendment right to due process protects 
the defendant from any intentional, prejudicial delay.1263 In addition, the 
Speedy Trial Act1264 establishes specific time limits applicable to the various 
stages of criminal proceedings.1265 Which constitutional guarantee or addi
tional statutory speedy trial protection applies in any case depends upon 
whether delay occurred before or after accusation.

Preaccusation Delay. Statutes of limitation are the defendant’s primary
safeguard against prejudice from preaccusation delay. D66 in addition, fifth 
amendment due process protections prohibit intentional and prejudicial 
Government delays to obtain tactical advantage.1267 To establish a due 
process violation, the defendant must show that the delay actually and 
substantially prejudiced the defense.1268 Defendants this term unsuccessfully

1260. See United States v. Cueto, 611 F.2d 1056, 1060 (5th Cir. 1980) (noting that Government 
witnesses ready and continuance would cause considerable inconvenience and expense).

1261. See United States v. Tilton, 610 F.2d 302, 305 (5th Cir. 1980) (not abuse of discretion to deny 
continuance to examine records that did not in fact exist); United States v. Kampiles, 609 F.2d 1233, 1245 
(7th Cir. 1979) (noting that evidence that would be sought during continuance would be of low probative 
value); United States v. Tissi, 601 F.2d 372, 374 (8th Cir. 1979) (noting that nature of defense, that federal 
reserve notes not income under the Internal Revenue Code and that defendant acted in good faith in 
declaring no 1975 tax liability, such that no additional preparation time apt to affect trial result); United 
States v. Calicutt, 598 F.2d 1120, 1121 (8th Cir.) (noting that defendant failed to establish that witness 
would give substantially favorable testimony and that delay would assure witness’ appearance), cert, 
denied, 444 U.S. 858 (1979); United States v. Albert, 595 F.2d 283, 286-87 (5th Cir.) (denial of continuance 
not abuse of discretion when defendants could not assure when ill witness would be able to testify and failed 
to show testimony would be substantially favorable and corroborative), cert, denied, 444 U.S. 963 (1980).

1262. The sixth amendment provides that “[i]n all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial . . . .” U.S. Const, amend. VI.

1263. The fifth amendment provides that “[n]o person shall ... be deprived of life, liberty, or property 
without due process of law.” U.S. Const, amend V.

1264. 18 U.S.C.A. §§ 3164-74 (West Supp. 1980) (amending 18 U.S.C. §§ 3161-74(1976)).
1265. Id. § 3161(h)(8). For a discussion of the Speedy Trial Act, see notes 1339-58 infra and 

accompanying text..
1266. A person is “accused” upon arrest or indictment. See note 1282 infra and accompanying text 

(explaining when sixth amendment postaccusation guarantee triggered).
1267. See United States v. Lovasco, 431 U.S. 783, 789 (1977) (statutes of limitation primary protection; 

due process provides limited protection); United States v. Marion, 404 U.S. 307, 322-24 (1971) (same); 
United States v. Comosona, 614 F.2d 695, 696 (10th Cir. 1980) (per curiam) (same); United States v. 
Lieberman, 608 F.2d 889, 902 (1st Cir. 1979) (same), cert, denied, 100 S. Ct. 673 (1980); United States v. 
Walker, 601 F.2d 1051, 1055 (9th Cir. 1979) (same).

1268. See United States v. Marion, 404 U.S. 307, 324-25 (1971) (due process violated if defendant 
shows delay an intentional tactic to gain advantage that caused actual and substnatial prejudice); United 
States v. Stone, No. 78-2882, slip op. at 1180 (9th Cir. Dec. 10, 1979) (to block prosecution on grounds of 
preindictment delay, defendant must show actual, nonspeculative prejudice); Unitd States v. Comosoma, 
614 F.2d 695, 696 (10th Cir. 1980) (per curiam) (defendant must show actual prejudice, such as loss of or 
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based claims of prejudice on loss of memory,* 1269 disappearance1270 or death1271 
of a witness, extensive delay,1272 disruption of personal life,1273 and loss of 
evidence.1274

impaired effectiveness of witness or physical evidence; United States v. Farris, 614 F.2d 634, 640 (9th Cir. 
1980) (showing of actual prejudice preliminary requirement); United States v. Taylor, 603 F.23d 732, 735 
(8th Cir.) (defendant must show actual prejudice before court examines reasons for delay), cert, denied, 444 
U.S. 982 (1979); United States v. Elsbery, 602 F.2d 1054, 1059 (2d Cir.) (requiring actual prejudice to 
defense), cert, denied, 444 U.S. 994 (1979).

1269. See United States v. Stone, No. 78-2882, slip op. at 1180 (9th Cir. Dec. 10, 1979) (mere 
conclusory allegations of memory loss insufficient to show actual prejudice); United States v. Kail, 612 
F.2d 443, 446 (9th Cir. 1980) (insubstantial due process challenge that defendants suffered memory loss 
because of time lapse when defendants fail to specify what forgotten), cert, denied, 100 S. Ct. 1657 (1980); 
United States v. Lieberman, 608 F.2d 889, 903 (1st Cir. 1979) (insubstantial due process claim that witness 
had forgotten information because of delay when no showing of how information would buttress defense), 
cert, denied, 100 S. Ct. 673 (1980); United States v. Rippy, 606 F.2d 1150, 1 153 (D.C. Cir. 1979) (per 
curiam) (inability to remember dates after six-week delay insufficient to show actual prejudice); United 
States v. Taylor, 603 F.2d 732, 735 (8th Cir.) (possibility that memories dimmed insufficient to justify 
dismissal), cert, denied, 444 U.S. 982 (1979); United States v. Elsbery, 602 F.2d 1054, 1059 (2d Cir.) 
(witness’ dimming memories not actual prejudice), cert, denied, 444 U.S. 994 (1979); United States v. 
Walker, 601 F.2d 1051, 1057 (9th Cir. 1979) (unavailability of key witness insufficient to show actual 
prejudice when testimony apparently would favor prosecution).

1270. See United States v. Stone, No. 78-2882, slip op. at 1180 (9th Cir. Dec. 10, 1979) (mere 
conclusory allegations of unavailability of witnesses insufficient to show actual prejudice); United States v. 
Kail, 612 F.2d 443, 446 (9th Cir.) (due process claim insubstantial when witnesses possibly lost due to 
delay but witnesses not identified to court), cert, denied, 100 S. Ct. 1657 (1980); United States v. Rubin, 609 
F.2d 51, 66 (2d Cir. 1979) (missing peripheral witness inadequate to show prejudice), cert, granted, 100 S. 
Ct. 1645 (1980); United States v. Walker, 601 F.2d 1051, 1057 (9th Cir. 1979) (moderate prejudice not due 
process violation when fugutive witness’ testimony likely to favor prosecution more than defense and 
unavailability of other witnesses merely inconvenienced defense investigation of case); cf. United States v. 
Elsbery, 602 F.2d 1054, 1059 (2d Cir.) (rejecting claim that witness who would have cooperated had 
become antagonistic through Government intimidation), cert, denied. 444 U.S. 994 (1979).

1271. See United States v. Stone, No. 78-2882, slip op. at 1180 (9th Cir. Dec. 10, 1979) (to establish 
prejudice, defendant must show not only loss of witness, but how loss caused prejudice); United States v. 
McManaman, 606 F.2d 919, 923 (10th Cir. 1979) (no prejudice when defendant failed to show that witness, 
who died before indictment, would have testified or aided defense).

1272. See United States v. Comosona, 614 F.2d 695, 697 (10th Cir. 1980) (per curiam) (435 days 
between offense and indictment not a fortiori denial of due process, especially when great part of delay due 
to Government desire to avoid wrongful indictment).

1273. See United States v. Rowell, 612 F.2d 1176, 1181 (7th Cir. 1980) (no prejudice when claimed 
delay allegedly disrupted personal life but defense unimpaired).

1274. See United States v. Stone, No. 78-2882, slip op. at 1180 (9th Cir. Dec. 10, 1979) (to establish 
prejudice, defendant must show not only loss of evidence, but how loss prejudiced him); United States v. 
Lieberman, 608 F.2d 889, 902 (1st Cir. 1979) (destruction of tapes during four-year delay not prejudicial 
when convicting evidence not given by prosecution witness whose memory might have been refreshed), 
cert, denied, 100 S. Ct. 673 (1980); United States v. Walker, 601 F.2d 1051, 1057 (1979) (13-month 
preindictment delay, during which rebuilding of burned prison dormitory may have destroyed evidence, 
had ‘‘no effect” upon unavailibility of evidence; whether Government should have preserved evidence 
unrelated to delay question to defense investigation insufficient to show prejudice).

1275. See United States v. Lovasco, 431 U.S. 783, 789-90 (1977) (showing of actual prejudice required 
but not dispositive of validity of claim) (explaining United States v. Marion, 404 U.S. 307, 324-26 (1971)); 
United States v. Henry, 615 F.2d 1223, 1232 (9th Cir. 1980) (same) (citing Lovasco, 431 U.S. at 790); 
United States v. Rowell, 612 F.2d 1176, 1180 (7th Cir. 1980) (same) (quoting Lovasco, 431 U.S. at 790).

A showing of prejudice is a necessary but not a sufficient basis for 
establishing a due process claim.1275 Thus, in addition to showing prejudice, 
the defendant also must show that the Government designed the pre



1980] Project: Criminal Procedure 377

accusation delay to harass the defendant or to gain a tactical advantage.12™ 
Only intentional delays for impermissible purposes violate due process; good 
faith Government delays do not. This term courts found Government delays 
to be in good faith when evidence was complex and more time was needed to 
conduct investigation,1277 when pressing charges would have exposed a larger 
investigation,1278 when the defendant was primarily responsible for the 
delay,1279 when the Government wanted to avoid wrongful indictment of the 
defendant,1280 and when the Government delayed to evaluate the strength of 
its case.1281

Postaccusation Delay. To trigger the sixth amendment speedy trial
guarantee, a person must first be “accused” by being arrested or indicted.1282

1276. See United States v. Marion, 404 U.S. 307, 324-25 (1971) (due process clause protects against 
prejudicial delays to gain tactical advantage or harass defendant); United States v. Taylor, 603 F.2d 732, 
735 (8th Cir.) (investigative delay not motivated by desire to gain tactical advantage and nonprejudicial), 
cert, denied, 444 U.S. 982 (1979); United States v. Elsbery, 602 F.2d 1054, 1059 (2d Cir.) (no due process 
violation without actual prejudice and unjustifiable Government conduct), cert, denied, 444 U.S. 994 
(1979). But see United States v. Farris, 614 F.2d 634, 640 (9th Cir. 1980) (suggesting that it is sufficient for 
defendants to show prejudicial delay caused by negligent misconduct).

The First Circuit this term rejected a defendant’s proposed rule that would have required a good faith 
Government effort to complete an investigation and present the case to a grand jury. United States v. 
Indelicato, 611 F.2d 376, 382 (1st Cir. 1979) (actual prejudice and intentional use of delay by Government 
to obtain tactical advantage necessary to prove due process violation). The Tenth Circuit shifts the burden 
to the Government to show that delay was not impermissibly motivated after defendant’s prima facie 
showing of prejudice and intentional use of delay. See United States v. Comosona, 614 F.2d 695, 696-97 
(10th Cir. 1980) (per curiam) (dictum) (although defendant bears ultimate burden to establish due process 
violation by preponderance of evidence, burden shifts to Government to show delay permissibly motivated 
or justified upon defendant’s prima facie showing of actual prejudice and intentional delay).

1277. See United States v. Rubin, 609 F.2d 51, 66 (2d Cir. 1979) (preindictment delay largely justified 
by complexity of evidence, related investigation into charges dropped before indictment, and need to 
interview diversely-located witnesses), cert, granted, 100 S. Ct. 1645 (1980); United States v. Lieberman, 
608 F.2d 889, 903 & n.27 (1st Cir. 1979) (SEC investigation of complex case and grand jury proceedings 
generally explain delay), cert, denied, 100 S. Ct. 673 (1980); United States v. McManaman, 606 F.2d 919, 
923 (10th Cir. 1979) (less than four months reasonable delay to continue conspiracy investigation); United 
States v. Taylor, 603 F.2d 732, 735 (8th Cir.) (alleged delay necessary to develop evidence and indentify 34 
people involved in complicated three-year conspiracy), cert, denied, 444 U.S. 982 (1979); United States v. 
Rinaldi, No. 78-5376 (6th Cir. Aug. 27, 1979) (unpublished) (per curiam) (“good faith investigatory delay” 
not designed to secure Government trial advantage).

1278. See United States v. Rippy, 606 F.2d 1150, 1152 n.7 (D.C. Cir. 1979) (per curiam) (five-month 
delay reasonable while undercover agents, who needed to maintain cover, investigated other drug dealers 
and used defendant to find suppliers); United States v. Van Cleave, 599 F.2d 954, 956 (10th Cir. 1979) 
(two-year delay between theft of vehicle and arrest of defendant justified because premature to indict 
defendant before vehicle recovered and theft part of larger operation being investigated by FBI).

1279. See United States v. Rowell, 612 F.2d 1176, 1181 (7th Cir. 1980) (defendant primarily responsible 
for delay by refusal to give handwriting exemplars to grand jury and apparently failed to request 
Government to proceed with prosecution); United States v. Nix, 601 F.2d 214, 215 (5th Cir.) (per curiam) 
(preindictment delay caused by defendant’s four-year stay in Mexico and use of alias not defense to 
prosecution regardless of prejudice), cert, denied, 444 U.S. 937 (1979).

1280. See United States v. Comosona, 614 F.2d 695, 697 (10th Cir. 1980) (per curiam) (some delay 
usual and unavoidable, but great part due to Government’s “sincere desire” to avoid wrongful indictment).

1281. See United States v. Walker, 601 F.2d 1051, 1057 (9th Cir. 1979) (proper exercise of prosecutorial 
function to evaluate strength of case before commencing prosecution).

1282. See United States v. Marion, 404 U.S. 307, 320 (1971) (formal indictment or arrest triggers sixth 
amendment speedy trial guarantee). Adverse publicity attending preindictment investigation will not act as 



378 The Georgetown Law Journal [Vol. 69:211

Until a person is so accused only statutes of limitation and the due process 
clause of the fifth amendment provide protection against prejudicial delay.* 1283 1284 1285 
Once a person is accused, however, the sixth amendment1284 and a panoply of 
federal statutes1285 require a speedy trial.1286 To determine whether the 
Government has violated an accused’s speedy trial right federal courts must 
use the four-part test established in Barker v. Wingo,™1 which requires 
balancing the length of delay, the reasons for the delay, the timeliness and 
vigor of the defendant’s assertion of the speedy trial right, and the degree of 
prejudice that the defendant suffers.1288

the functional equivalent to a formal indictment for speedy trial purposes. United States v. Elsbery, 602 
F.2d 1054, 1058 (2d Cir.), cert, denied, 444 U.S. 994 (1979).

Arrest or indictment on state charges likewise does not activate the speedy trial right for purposes of 
subsequent federal prosecution. See United States v. Brown, 605 F.2d 389, 395 (8th Cir.) (following 
holding in United States v. Romero, 585 F.2d 391, 398 (9th Cir. 1978)), cert, denied, 440 U.S. 935 (1979), 
that only federal accusation, not previous state arrest, triggers speedy trial right in federal prosecution), 
cert, denied, 444 U.S. 972 (1979).

This term, however, the Second and Seventh Circuits both suggested that in certain situations a state 
arrest might trigger an accused’s speedy trial right in a subsequent federal prosecution. See United States v. 
Rowell, 612 F.2d 1176, 1180 (7th Cir. 1980) (mere cooperation between state and federal investigators 
concerning separate incidents involving forged securities insufficient to charge earlier state arrest to federal 
government for speedy trial purposes); United States v. Elsbery, 602 F.2d 1054, 1058 (2d Cir.) (although 
sixth amendment rights in connection with federal prosecution might be triggered by previous state 
prosecution based on the same transaction, previous municipal audit not indictment, arrest, or prosecution 
to which speedy trial right arguably might attach for purposes of subsequent federal prosecution), cert, 
denied, 444 U.S. 994 (1979) (citing United States v. Lai Ming Tanu, 589 F.2d 82, 88-89 (2d Cir. 1978)); 
United States v. Mejias, 552 F.2d 435, 442 (2d Cir.), cert, denied, 434 U.S. 847 (1977)).

1283. United States v. Lavasco, 431 U.S. 783, 788-89 (1977) (explaining United States v. Marion, 404 
U.S. 307 (1971)) (statutes of limitation provide primary preindictment, prearrest guarantee against 
prosecutorial delay; due process clause also provides limited protection).

1284. Id. (quoting United States v. Marion, 404 U.S. 307, 320 (1971)); see United States v. Carter, 603 
F.2d 1204, 1206 n.2 (5th Cir. 1979) (indictment preceding arrest triggers sixth amendment right to speedy 
trial). The Supreme Court has recognized that the sixth amendment right to speedy trial is “fundamental” 
and therefore applicable to the states under the fourteenth amendment. Klopfer v. North Carolina, 386 
U.S. 213, 222-23 (1967).

1285. See notes 1332-38 infra and accompanying text (discussing Fed. R. Crim. P. 48(b), 50(b), and 
various applicable acts).

1286. At least one appellant has argued that the speedy trial right continues through sentencing. United 
States v. Merrival, 600 F.2d 717, 720 (8th Cir. 1979) (assuming arguendo that delayed sentencing violated 
speedy trial right).

1287. 407 U.S. 514 (1972).
1288. Id. at 530.
1289. Id. at 530.
1290. Id. at 530-31.
1291. See United States v. Barboza, 612 F.2d 999, 1000 (5th Cir. 1980) (87-day delay between 

arraignment and trial not presumptively prejudicial); United States v. Elorduy, 612 F.2d 986, 988 (5th Cir. 
1980) (69-day delay between arrest and indictment and 104-day delay between arraignment and trial not 
presumptively prejudicial); United States v. Salsedo, 607 F.2d 318, 319 (9th Cir. 1979) (111-day delay 
satisfies speedy trial plan adopted in compliance with Speedy Trial Act); United States v. Brown, 605 F.2d 
389, 395 (8th Cir. 1979) (27-day delay between filing of complaint and indictment and 33-day delay 
between indictment and trial minimal and not prejudicial), cert, denied, 444 U.S. 972 (1979); United States 
v. Noll, 600 F.2d 1123, 1127 (5th Cir. 1979) (149-day delay between arraignment and trial not excessive).

The threshold Barker inquiry is whether a delay is so long as to be 
“presumptively prejudicial.”1289 Although the concept of presumptive preju
dice never has been defined precisely,1290 this term circuit courts held delays 
of less than five months nonprejudicial1291 and delays in excess of twelve 
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months presumptively prejudicial.1292 Whether delay is presumptively preju
dicial depends upon the facts of each case,1293 and only when a court 
concludes that a delay is presumptively prejudicial will it continue to examine 
the other three parts of the Barker analysis.1294

In examining the second prong of the Barker test, which looks to the 
reasons for the delay, courts generally weigh intentional delays utilized to 
gain a trial advantage more heavily against the Government than uninten
tional delays, such as those caused by negligence or crowded dockets.1295 In 
United States v. New Buffalo Amusement Corp.,1296 however, the Second 
Circuit this term reiterated its unwillingess to accept “institutional” reasons 
for delay, such as a crowded docket, the trial court’s failure to rule 
expeditiously on the appellant’s motions, or delays resulting from plea 
bargaining negotiations.1297 Quoting Barker, the New Buffalo court ruled that 
the “ultimate responsibility” for such delays rests with the Government.1298

Other courts this term accepted as allowable reasons for delay Government 
determination of appropriate venue,1299 further investigation,1300 dismissal of a 
federal indictment to allow prosecution on an unrelated state charge,1301 and 
investigation of a previous Government continuance alleged to be fraudu-

1292. See United States v. Tercero, No. 78-1995, slip op. at 1785 (9th Cir. Jan. 18, 1980) (20-month 
period between first and second trials clearly adequate to invoke Barker balancing analysis); United States 
v. Henry, 615 F.2d 1223, 1233 (9th Cir. 1980) (one-year delay does not by itself establish defendant’s claim, 
although sufficiently lengthy to warrant close examination of other Barker factors); United States v. 
Mitchell, 615 F.2d 1133, 1133 (5th Cir. 1979) (15-month delay sufficient to warrant weighing other Barker 
factors); United States v. DiFrancesco, 604 F.2d 769, 776 (2d Cir. 1979) (Government concedes 30-month 
delay sufficient to warrant consideration of other Barker factors), cert, granted, 100 S. Ct. 1012 (1980); 
United States v. Carter, 603 F.2d 1204, 1207 (5th Cir. 1979) (16-month delay substantial enough to 
warrant inquiry into other Barker factors although delay itself insufficient for finding denial of sixth 
amendment rights); United States v. New Buffalo Amusement Corp., 600 F.2d 368, 377 (2d Cir. 1979) (54- 
month delay clearly sufficient to trigger further constitutional inquiry).

1293. See Barker v. Wingo, 407 U.S. 514, 531 (1972) (noting that delays in complex conspiracy charges 
more tolerable than in ordinary street crime cases).

1294. Id. at 530 (once delay found lengthy enough to warrant further inquiry, courts must consider 
remaining factors); see United States v. Carter, 603 F.2d 1204, 1206 (5th Cir. 1979) (unnecessary to 
consider other Barker factors when 16-month delay not found presumptively prejudicial); United States v. 
Merrival, 600 F.2d 717, 720 (8th Cir. 1979) (not clearly applying Barker) (no speedy trial right violation 
because appellant made no attempt to show prejudice).

1295. Barker v. Wingo, 407 U.S. at 531 & n.32 (1972); see United States v. Henry, 615 F.2d 1223, 1233 
(9th Cir. 1980) (negligent delay given some weight but less than deliberate delay intended to hamper 
defense); United States v. Carter, 603 F.2d 1204, 1207 (5th Cir. 1979) (although purposeful attempt to 
delay in order to prejudice defendant or gain tactical advantage should weigh heavily against Government, 
more neutral reason such as negligence does not tip scale in defendant’s favor, especially if defendant is at 
liberty and outside jurisdiction when indictment returned).

1296. 600 F.2d 368 (2d Cir. 1979).
1297. Id. at 377-78.
1298. Id. at 377 (quoting Barker v. Wingo, 407 U.S. at 531).
1299. See Unted States v. Noll, 600 F.2d 1123, 1127 (5th Cir. 1979) (delay caused by Government 

attempt to determine appropriate venue not violative of second Barker test; reason for delay not negligence 
or bad faith).

1300. See United States v. Mitchell, 615 F.2d 1 133, 1133 (5th Cir. 1980) (by implication) (noting 
Government claim that indictment of codefendants necessitated further investigation; sixth amendment 
violation found on other grounds).

1301. See United States v. Henry, 615 F.2d 1223, 1233 (9th Cir. 1980) (dictum) (fact that eight months 
before reindictment, original indictment dismissed at state’s request to allow investigation of state charges 
is sufficient reason for delay).
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lent.1303 Courts also held that delays attributable to the defendant,1303 to other 
court proceedings,1304 or to the weather1305 do not weigh against the Govern
ment in the Barker balance.

In United States v. McConahy1306 the Seventh Circuit established the rule 
that postindictment delay in obtaining for trial a defendant imprisoned in a 
foreign country violates the defendant’s speedy trial right in the absence of a 
diligent, good-faith Government effort to extradite the defendant, unless such 
effort would be futile.1307 This term in United States v. Hooker,1308 however, 
the Ninth Circuit expressly rejected the McConahy rule.1309 In deciding that 
the Government has no absolute obligation to make a diligent, good-faith 
effort to obtain the release of the accused from foreign captivity, the Ninth 
Circuit distinguished foreign incarceration from domestic incarceration.1310 
Although acknowledging that considerations of foreign policy might be 
subordinate to speedy trial rights if a treaty creates a government right to 
demand extradition, the court held that if the United States must rely solely 
on comity, diplomatic factors should be given greater weight in determining 
whether a Government failure to seek release of the defendant for domestic 
trial violated defendant’s speedy trial right.1311 The holding in Hooker reflects 
the Ninth Circuit’s concern that proper judicial deference be given to the

1302. See United States v. Richman, 600 F.2d 286, 293 (1st Cir. 1979) (that second continuance granted 
to permit investigation of alleged fraud tn procurement of first continuance and that third continuance 
granted to allow defense counsel additional time to prepare acceptable reasons for delay).

1303. See United States v. DiFrancesco, 604 F.2d 769, 777 (2d Cir. 1979) (defendant apparently 
responsible for substantial portion of delay because of defense counsel’s illness, involvement in separate 
trial, and numerous motions), cert, granted, 100 S. Ct. 1012 (1980); United States v. Carter, 603 F.2d 1204, 
1207 (5th Cir. 1979) (Government’s limited efforts to locate defendant outweighed by defendant’s 
deliberate absence from state); United States v. Vila, 599 F.2d 21, 24 (2d Cir.) (adjournment of original trial 
date at defense attorney’s request weighs against defendant’s speedy trial claim), cert, denied, 444 U.S. 837 
(1979).

1304. See United States v. Richman, 600 F.2d 286, 294 (1st Cir. 1979) (Government not responsible for 
delay caused by trial judge’s desire to investigate claims of pretrial prosecutorial misconduct). But cf. 
United States v. Tercero, No. 78-1995, slip op. at 1785 (9th Cir. Jan. 18, 1980) (although delay caused by 
other proceeding tn another district court should not be weighed heavily against Government, such delay 
should be considered because trial preparations could have been undertaken at same time); United States v. 
New Buffalo Amusement Corp., 600 F.2d 368, 377-78 (2d Cir. 1979) (ultimate responsibility for delay 
caused in part by trial court’s failure to rule expeditiously on motions, along with other institutionally 
caused delays, must rest with Government rather than defendant).

1305. See United States v. Richman, 600 F.2d at 293 (Government not responsible for delays caused by 
blizzard).

1306. 505 F.2d 770 (7th Cir. 1974).
1307. Id. at 773-74. The Seventh Circuit relied by analogy upon the Supreme Court’s holding in Smith 

v. Hooey, 393 U.S. 374 (1969) In Smith, the Court required a state that had indicted a person incarcerated 
in a federal penitentiary to make a diligent, good-faith effort to obtain the accused for trial. Id. at 383. A 
district court in the First Circuit and a district court in the Seventh Circuit have reached conclusions 
similar to those of the McConahy court. See United States v. Rowbotham, 430 F. Supp. 1254, 1257 (D. 
Mass. 1977) (Government must make diligent, good-faith effort to obtain for trial defendant in midst of 
criminal proceedings in Canada); United States v. Raffone, 405 F. Supp. 549, 550-51 (S.D. Fla. 1975) (time 
and expense of extradition of defendant jailed in Canada does not relieve Government of obligation to make 
diligent, good-faith effort to obtain defendant for trial).

1308. 607 F.2d 286 (9th Cir. 1979), cert, denied, 445 U.S. 905 (1980).
1309. Id. at 289.
1310. Id.
1311. Id. at 289-90. The court based its conclusion that diplomatic factors should be given greater 

weight on the reasoning in United States v. Salzmann, 548 F.2d 395, 402 (2d Cir. 1976). 



1980] Project: Criminal Procedure 381

exclusive competence of the executive branch in deciding when and how to 
negotiate with foreign countries.1312

1312. 607 F.2d 286, 289. One practical difference between Hooker and McConahy is that in McConahy 
the defendant was imprisoned in Great Britain, 505 F.2d 770, 772, but in Hooker the defendant was 
imprisoned in Peru, 607 F.2d 286, 287, a country that has relatively distant and formal relations with the 
United States.

1313. But cf. United States v. Tercero, No. 78-1995, at 1785 (9th Cir. Jan. 18, 1980) (failure to raise 
claim in district court of alleged violation of Speedy Trial Act bars consideration by appellate court).

1314. Barker v. Wingo, 407 U.S. 514, 531-32(1972); see United States v. Carter, 603 F.2d 1204, 1207 
(5th Cir. 1979) (defendant’s failure to assert speedy trial right is consideration in Government’s favor).

1315. See United States v. DiFrancesco, 604 F.2d 769 (2d Cir. 1979) (although Government responsible 
for some delay caused by institutional factors, defendant’s position undermined by failure to assert speedy 
trial right until eve of trial), cert, granted, 100 S. Ct. 1012 (1980).

1316. See Barker v. Wingo, 407 U.S. 514 528 (1972) (defendant who fails to demand speedy trial does 
not waive right). Waiver of the sixth amendment speedy trial right will be upheld if it is freely, voluntarily, 
and knowingly entered into. United States v. Spaulding, 588 F.2d 669, 670 (9th Cir. 1978) (signed waiver).

1317. See United States v. DiFrancesco, 604 F.2d 769, 777 (2d Cir. 1979) (although Government 
responsible for part of 30-month delay, defendant was not prejudiced, was responsible for substantial 
portion of delay, and did not assert speedy trial claim until end of trial), cert, granted, 100 S. Ct. 1012 
(1980). United States v. Carter, 603 F.2d 1204, 1207 (5th Cir. 1979) (“important to note” that defendant, 
who lived outside state during 14 months of 16-month delay and who did not learn of indictment until six 
months after charge, failed to assert speedy trial right). But cf. United States v. Tercero, No. 78-1995, at 
1785 (9th Cir. Jan. 18, 1980) (usually failure to assert right weighs heavily against defendant; but when, as 
here, defendant unaware of stipulation entered by counsel to delay trial and unaware that he might face 
second trial, failure does not weigh against defendant).

1318. 600 F.2d 368 (2d Cir. 1979).
1319. See id. at 378. (good-faith plea negotiations do not constitute waiver of speedy trial right, 

particularly when defendants may be “lulled” into not pressing for trial during negotiations).
1320. See id. (delay following speedy trial motion of special importance because motion put court and 

Government “on notice” of strict accountability for futher delay) (quoting United States v. Carini, 562 
F.2d 144, 150 (2d Cir. 1977)).

1321. Barker v. Wingo, 407 U.S. 514, 532 (1972).
1322. Id.

To prove a violation of the right to a speedy trial a defendant need not have 
made a timely and vigorous assertion of that right.1313 Nonetheless, a 
defendant’s failure to establish this third element of the Barker test is entitled 
to strong evidentiary weight.1314 Thus, a tardy assertion of the speedy trial 
right undercuts the defendant’s argument that government induced delay 
prejudiced his case.1315 Although failure to assert the speedy trial right cannot 
alone be treated as a waiver of the right,1316 failure to assert or dilatory 
assertion may weigh heavily against the defendant.1317 This term, however, 
the Second Circuit placed renewed emphasis on Barker's rejection of the 
demand-waiver rule in the sixth amendment context. In United States v. New 
Buffalo Amusement Corp.1318 the Second Circuit found that the defendants, 
who engaged in good faith plea negotiations, were justified in waiting forty 
months before asserting the speedy trial right,1319 particularly in light of the 
Government’s and the court’s failure to commence trial until sixteen months 
after being put “on notice” by defendants’ speedy trial motion.1320

The fourth prong of the Barker analysis, the degree of actual prejudice to 
the defendant caused by the postaccusation delay,1321 protects the interests of 
the accused that may be endangered by excessive time lapse, including the 
interests in freedom from oppressive pretrial incarceration, minimization of 
anxiety and concern, and limitation of possible impairment of defenses.1322 In 
the absence of actual prejudice to one of these interests, a finding of a sixth 
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amendment speedy trial violation will not necessitate dismissal. 1323 The 
presence or absence of prejudice may be dispositive when other Barker 
considerations weigh only slightly in the defendant’s favor.1324

When considering possible prejudice, courts are most concerned with 
possible impairment of the accused’s defense.1325 Although such impairment 
typically occurs because witnesses either have become unavailable or their 
memories have faded after a delay,1326 this term the Second Circuit recognized 
that a significant alteration in public opinion during the pretrial delay may 
have impaired the defense, and therefore prejudiced the defendants, who were 
convicted for an offense measured by community standards.1327

All allegations of prejudice must be particularized,1328 although courts may 
review the record independently if the defendant fails to specify the sources of 
alleged prejudice.1329 Courts generally are unsympathetic to claims of im
paired defense due to the unavailability of witnesses if the defendant failed to 
attempt to preserve testimony of important witnesses.1330 This term courts 
also continued to be unreceptive to claims of prejudice due to the accused’s 
increased anxiety.1331

1323. United States v. Greer, 620 F.2d 1383, 1386 (10th Cir. 1980) (failure to demonstrate any 
prejudice precludes dismissal for sixth amendment violation); United States v. Metz, 608 F.2d 147, 152 
(5th Cir. 1979) (dictum) (without showing that defendant was prejudiced there can be no constitutional 
infraction requiring reversal); cf. United States v. Elorday, 612 F.2d 986, 988 (5th Cir. 1980) (no actual or 
presumptive prejudice because delay actually assisted defendant in preparation of case).

1324. See United States v. Henry, 615 F.2d 1223, 1234 (9th Cir. 1980) (delay permissible when other 
Barker considerations slightly in defendant’s favor but defendant concedes no prejudice).

1325. Barker v. Wingo, 407 U.S. 514, 532 (1972).
1326. See id. (witness’ death, disappearance, or memory loss impairs defense); United States v. Tercero, 

No. 78-1995, slip op. at 1785 (9th Cir. Jan. 18, 1980) (no prejudice when all defense witnesses testified at 
allegedly delayed second trial, and only memory lapse was on part of key prosecution witness); United 
States v. New Buffalo Amusement Corp., 600 F.2d 368, 397 (2d Cir. 1979) (defendants’ defense prejudiced 
in part by unavailability of witnesses after 54-month delay). The accused’s defense is not impaired unless 
that witness’ testimony would have related to the charges on which the defendant was actually convicted. 
See United States v. Mitchell, 615 F.2d 1133, 1134 (5th Cir. 1980) (no prejudice when witness’ memory 
lapses or unavailable witness’ testimony would have related to charges upon which defendant acquitted); 
cf. United States v. Sandy, 605 F.2d 210, 219-20 (6th Cir.) (not clearly applying Barker) (three-year delay 
between indictment and trial not prejudicial despite death of fellow “principal employee” who defendant 
claimed would have testified at trial), cert, denied, 444 U.S. 984 (1979).

1327. See United States v. New Buffalo Amusement Corp., 600 F.2d 368, 379 (2d Cir. 1979) 
(uncontradicted expert testimony that public opinion had become much less tolerant of sexually explicit 
films during 54-month delay between indictment and trial cannot be dismissed as frivolous when crime of 
shipping obscene matter defined by community standards at time of offense).

1328. See United States v. Metz, 608 F.2d 147, 152 (5th Cir. 1979) (insufficient to claim generally that 
prejudice inherent in delay; defendant must show particularized injury to establish constitutional 
infraction).

1329. See United States v. Richman, 600 F.2d 286, 294 (1st Cir. 1979) (undertaking careful review of 
record when defendant failed to particularize alleged prejudice).

1330. See United States v. DiFrancesco, 604 F.2d 769, 777 (2d Cir. 1979) (defense not prejudiced by 
unavailability of two witnesses at trial when defendant failed to depose witness who died before trial, or to 
obtain affidavit from witness too ill to appear at trial), cert, granted, 100 S. Ct. 1012 (1980).

1331. See United States v. Van Dyke, 605 F.2d 220, 226 (9th Cir.) (some degree of emotional strain 
accompanies every criminal proceeding; no evidence of prejudice when defendant experienced anxiety 
because of adverse publicity and inability to find employment during pretrial delay), cert, denied, 444 U.S. 
994 (1979); United States v. Noll, 600 F.2d 1123, 1128 (5th Cir. 1979) (accused always experiences some 
anxiety and concern; no prejudice when defense unimpaired, no lengthy incarceration, but anxiety 
heightened).
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In addition to the sixth amendment right to a speedy trial, a number of 
statutes and federal rules contain speedy trial provisions. Rules 48(b)1332 and 
50(b)1333 of the Federal Rules of Criminal Procedure give the trial court 
discretion to dismiss cases not promptly brought to trial. The Interstate 
Agreement on Detainers Act,1334 the Speedy Trial Act,1335 and the Juvenile 
Justice Delinquency and Prevention Act1336 establish maximum time periods 
between the various stages of pre-trial proceedings.1337 This term only one 
circuit court accepted such a rule or statute as the ground for dismissing an 
indictment or information.1338

1332. Fed. R. Crim. P. 48(b) (authorizing dismissal for “unnecessary delay” in presenting charge to 
grand jury, filing information against defendant held to answer in district court, or bringing defendant to 
trial). Courts use the four part Barker test to decide whether delay is “unnecessary” under 48(b). See 
United States v. Barboza, 612 F.2d 999, 1001 (5th Cir. 1980) (per curiam) (Barker test applied to determine 
dismissal requested under rule 48(b)); United States v. Noll, 600 F.2d 1 123, 1 127 (5th Cir. 1979) (same). A 
defendant must have invoked the trial court’s discretion to order dismissal under rule 48(b) in order to 
appeal trial court’s failure to exercise its discretion under the rule. See United States v. DiFrancesco, 604 
F.2d 769, 776 (2d Cir. 1979) (defendant who did not request trial court to dismiss indictment under 48(b) 
cannot raise issue on appeal), cert, granted, 100 S. Ct. 1012 (1979).

1333. Fed. R. Crim. P. 50(b) (requiring district courts to prepare plans for prompt disposition of 
cases). See note 1356 infra (discussing how as Speedy Trial Act provisions become effective, they supplant 
previously adopted 50(b) plans).

1334. 18 U.S.C. App. §§ 1-8(1976).
1335. 18 U.S.C.A. §§ 3161-74 (West Supp. 1980).
1336. 18 U.S.C. §§ 5031-42(1976).
1337. See 18 U.S.C. § 5036 (1976) (requiring dismissal of information if juvenile detained longer than 

30 days preceding trial and delay not caused by or consented to by juvenile or defense counsel and not in 
the interest of justice); 18 U.S.C. App. § 2, Art. Ill (a) & Art. IV (c) (1976) (requiring dismissal unless trial 
within 180 days of prisoner’s request for trial on charges pending in different jurisdiction). For a discussion 
of the Speedy Trial Act, see notes 1339-58 infra and accompanying text.

1338. See United States v. Loud Hawk, No. 76-1906, slip op. at 2870-71 (9th Cir. Aug. 7, 1979) (district 
court properly dismissed some counts of indictment under rule 48(b) because improper Government appeal 
constituted unnecessary delay, but court erred in dismissing counts with prejudice because prosecution not 
given forewarning), cert, denied, 445 U.S. 917 (1980); cf. id. at 2870 (district court erred in dismissing some 
counts of indictment under rule 48(b); delay was necessary to allow Government to exercise statutory right 
to appeal suppression order); United States v. Greer, 620 F.2d 1383, 1386 (10th Cir. 1980) (dismissal not 
required by rule 48(b) when appellant fails to show prejudice resulted from delay); United States v. 
Barbozo, 612 F.2d 999, 1001 (5th Cir. 1980) (per curiam) (refusal to dismiss under rule 48(b) upheld 
because 87- day delay not presumptively prejudicial and defendant failed to claim harm from delay); 
United States v. Black, 609 F.2d 1330, 1333-34 (9th Cir. 1979) (per curiam) (refusing to dismiss because 
Federal Interstate Agreement on Detainers Act found inapplicable to defendant after transfer from state to 
federal custody); United States v. Dazen, 607 F.2d 816, 817 (9th Cir. 1979) (per curiam) (refusing dismissal 
of information on claim that 32-day pretrial detention of juvenile violated 30-day limit of 18 U.S.C. § 5036 
because juvenile's counsel effectively requested continuance); United States v. DiFrancesco, 604 F.2d 769, 
776 (2d Cir. 1979) (refusing to consider appeal under rule 48(b) because defendant failed to make rule 48(b) 
request at trial), cert, granted, 100 S. Ct. 1012 (1980); United States v. Umbower, 602 F.2d 754, 757-58 (5th 
Cir. 1979) (refusing to dismiss because § 2, Art. IV (c) time provision of Interstate Agreement on Detainers 
Act not effective until defendant arrived in jurisdiction where charges pending), cert, denied, 444 U.S. 1021 
(1980); United States v. Noll, 600 F.2d 1123, 1 127 (5th Cir. 1979) (refusing to dismiss under rule 48(b) 
because 149-day delay between arraignment and trial not excessive); United States v. Albert, 595 F.2d 283, 
287-88 (5th Cir.) (refusing to dismiss for 18-day delay beyond rule 50(b) plan, requiring trial within 90 days 
of arraignment, because of complexity of case, multiplicity of defendants, and shortness of delay excess), 
cert, denied, 444 U.S. 963 (1980). For discussion of refusals to dismiss under the Speedy Trial Act, see notes 
1354-57 infra and accompanying text.
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The Speedy Trial Act of 1974. In contrast to the case-by-case balancing
approach of Barker v. Wingo]iy) for analyzing possible sixth amendment 
violations,1340 the Speedy Trial Act1341 sets specific time limits between the 
various stages of the criminal proceeding and restricts the power of the courts 
to extend those limits.1342 Under the Act, any information or indictment must 
be filed within thirty days from the date of arrest or service of the summons 
upon the defendant.1343 If the defendant enters a plea of not guilty, trial must 
occur within seventy days after arraignment or filing of the information or 
indictment, whichever is later.1344 No trial may commence less than thirty 
days from the date that the defendant appears pro se or through counsel, 
unless the defendant consents in writing to an earlier trial.1345 Trial must 
commence within ninety days of the date that the Government detains a 
defendant solely to await trial or designates a released person awaiting trial as 
a high risk.1346

The Act also excludes certain sorts of delay from these requirements, 
including delays caused by other proceedings concerning the defendant1347 or 
those associated with the granting of a continuance.1348 No continuance may

1339. 407 U.S. 514 (1972).
1340. See notes 1287-88 supra and accompanying text (Barker test involves analyzing length of delay, 

reasons for delay, defendant’s timely assertion of speedy trial right, and degree of prejudice).
1341. 18 U.S.C.A. §§ 3161-74 (West Supp. 1980) (amending 18 U.S.C. §§ 3161-74(1976)).
1342. Id. § 3161(h)(8). One district court concluded in dictum that the Speedy Trial Act time periods 

regarding indictment, arraignment, and bringing defendant to trial, represent an unconstitutional 
legislative encroachment on the judiciary. United States v. Howard, 440 F. Supp. 1106, 1109 (D. Md. 
1977).

1343. 18 U.S.C.A. § 3161(b) (West Supp. 1980). The section allows a 30-day extension for filing an 
indictment for felonies in districts in which no grand jury has been in session during the initial 30-day 
period. Id.

1344. Id. § 3161(c)(1). To start the time requirement under this section, a defendant must appear before 
a judicial officer in the district in which the charge is pending. See United States v. Umbower, 602 F.2d 
754, 758-59 (5th Cir. 1979) (defendant’s appearance before Pennsylvania magistrate for removal and 
identification for out-of-state indictment did not trigger time requirements; time limits began when 
defendant appeared before judicial officer in jurisdiction in which charge pending), cert, denied, 444 U.S. 
1021 (1980). The time requirements of section 3161(c) may be suspended temporarily due to a congested 
district court calendar. See 18 U.S.C.A § 3174(a)-(b) (West Supp. 1980) (upon finding of congested district 
court calendar, judicial circuit counsel may suspend time requirements for up to one year; delay between 
indictment and trial cannot exceed 180 days during suspension period).

1345. 18 U.S.C.A. § 3161(c)(2) (West Supp. 1980).
1346. Id. § 3164(a)-(b). Under section 3164(c) the sanction for detaining persons for more than 90 days 

is not dismissal, but release on bond. See Lambert v. United States, 600 F.2d 476, 477 (5th Cir. 1979) (no 
merit to contention that conviction invalid because defendant not brought to trial within 90 days; release 
on bond is only sanction provided by § 3164).

1347. See generally 18 U.S.C.A. § 3161 (h)( 1 )-(8) (West Supp. 1980) (delays including but not limited to 
determination of defendant’s competency, interlocutory appeals, pretrial motions, transfer of case, or 
removal of defendant are excluded from time requirements). See United States v. McGrath, 613 F.2d 361, 
366 (2d Cir. 1979) (45-day delay beyond 80-day statutory period due mainly to Government’s interlocutory 
appeal on admissibility of evidence; Government’s withdrawal of appeal after defendant who owned 
evidence pled guilty does not make delay nonexcludable for codefendant); United States v. Goodwin, 612 
F.2d 1103, 1104 (8th Cir. 1980) (per curiam) (time that Omaha police held defendant for trial on different 
charge excludable from § 3161(h)(1)); United States v. Bryant, 612 F.2d 806, 811 (4th Cir. 1979) (delays 
caused by conflicting state court proceedings on different charges and by habeas corpus petition are 
excludable under § 3161(h)(1)(C) & (6)), cert, denied, 100 S. Ct. 1855 (1980). See also United States v. 
Spiegel, 604 F.2d 961, 971-72 (5th Cir. 1979) (grant of government’s motion for reconsideration of new 
trial within 60 days of grant of new trial tolled Speedy Trial Act), cert, denied, 100 S. Ct. 2151 (1980).

1348. 18 U.S.C.A. 3161 (h)(8)(A)-(B) (West Supp. 1980) (delay from continuance excluded so long as 
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be granted, however, because of a Government attorney’s lack of diligent 
preparation* 1349 or his failure to obtain available witness, 135<> or because of a 
congested court calendar.1351

court specifically finds on the record that ends of justice served by taking action outweigh best interest of 
public and defendant in a speedy trial). See United States v. McGrath, 613 F.2d 361, 366 (2d Cir. 1979) 
(exclusion of 60-day continuance for in camera inspection of evidence served ends of justice and 
outweighed interests in speedy trial because of large volume of documents, huge quantities of marijuana 
seized, and complexity of case).

1349. 18 U.S.C.A. § 3161(h)(8)(C) (West Supp. 1980).
1350. Id.
1351. Id.; see United States v. New Buffalo Amusement Corp., 600 F.2d 368, 376 (2d Cir. 1979) (two- 

and-one-half-month delay during which trial judge committed to trial of other cases not excluded).
1352. 18 U.S.C.A. § 3163(c) (West Supp. 1980) (effective date). The original effective date of July 1, 

1979 was amended by the Speedy Trial Act Amendments of 1979, Pub. L. No. 96-43, 93 Stat. 327 (1979). 
Because the amendment changing the effective date did not become law until August 2, 1979, a question 
remains regarding the sanction’s applicability to cases commenced during the interval between the previous 
effective date and the date that the amendment became law. See United States v. Barboza, 612 F.2d 999, 
1000 n.l (5th Cir. 1980) (per curiam) (defendant arraigned before Speedy Trial Act sanctions became 
effective and court therefore need not consider effect of amendment). A case is “commenced” within the 
meaning of the Speedy Trial Act by arrest or summons or by the filing of an information or indictment. 18 
U.S.C.A. § 3163(c) (West Supp. 1980).

1353. 18 U.S.C.A. § 3162(a)-(b) (West Supp. 1980) (mandating dismissal for violation of statute’s time 
limitations).

1354. At least two courts refused to reach the question of possible Speedy Trial Act violations because 
the sanction of dismissal was unavailable. See United States v. Berkwitt, 619 F.2d 649, 653 (7th Cir. 1980) 
(court need not consider whether pretrial delay violated Speedy Trial Act because sanctions not yet 
effective); United States v. Dichne, 612 F.2d 632, 641 (2d Cir. 1979) (same), cert, denied, 445 U.S. 928 
(1980).

1355. See United States v. Greer, 620 F.2d 1383, 1385-86 (10th Cir. 1980) (179-day delay between 
indictment and trial violative of Speedy Trial Act but because violation occurred before dismissal sanction 
became effective no abuse of discretion found in trial judge’s refusal to dismiss indictment); United States v. 
Brown, 605 F.2d 389, 395 (8th Cir.) (delay greater than 30 days between arrest and indictment violative of 
Speedy Trial Act; dismissal unwarranted because arrest occurred before sanctions effective), cert, denied, 
444 U.S. 972 (1979); United States v. New Buffalo Amusement Corp., 600 F.2d 360, 376 (2d Cir. 1979) 
(199-day delay between indictment and trial violative of Speedy Trial Act but violation insufficient reason 
for dismissal until sanctions became mandatory).

Speedy Trial Act claims for relief may be made in conjunction with other constitutionally-based 
arguments. See 18 U.S.C.A. § 3173 (West Supp. 1980) (no Speedy Trial Act provision shall be construed to 
bar sixth amendment speedy trial claims). Lacking the sanction of mandatory dismissal for Speedy Trial 
Act violations this term, defendants sought to have the courts weigh violations of the Act with other 
circumstances in order to establish deprivations of their sixth amendment rights. See United States v. 
DiFrancesco, 604 F.2d 769, 776-79 (2d Cir.) (violations of Speedy Trial Act and district plan for achieving 
prompt disposition of criminal cases evaluated in assessing merits of sixth amendment claim), cert, granted, 
100 S. Ct. 1012 (1980); United States v. New Buffalo Amusement Corp., 600 F.2d 368, 376-80 (2d Cir. 
1979) (Speedy Trial Act violation weighed in claim of sixth amendment violation although insufficient 
reason by itself for dismissal).

1356. See 18 U.S.C.A. § 3165 (West Supp. 1980) (requiring district courts to develop interim local plans 
for disposal of criminal cases in compliance with Speedy Trial Act). The local plans replace plans 

On July 1, 198O1352 dismissal of the complaint or indictment became the 
mandatory sanction for violation of the Speedy Trial Act time limitations on 
delays between arrest and indictment and between indictment and trial.1353 
Lacking the mandatory sanction, defendants this term uniformly did not 
succeed in obtaining dismissal of indictments on appeal,1354 even when the 
appellate courts found violations of the Act. 1355 Although interim district 
court plans adopted pursuant to the Act1356 could provide for discretionary 
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dismissal, no circuit court this term required a lower court to dismiss an 
indictment under any district plan. 1357 The effect of the new mandatory 
dismissal rule may be limited by the courts’ discretion under the Act to 
dismiss a case with or without prejudice.1358

previously adopted by district courts under rule 50(b) of the Federal Rules of Criminal Procedure. See 
Notes of Advisory Comm, on Rules, Fed. R. Crim. P. 50(b) (1976) (Speedy Trial Act district plans 
supplant previously adopted rule 50(b) plans). Speedy trial claims pertaining to indictment, arraignment, 
and trial prior to the effective date of the Speedy Trial Act time limits continue to be decided under Rule 
50(b). United States v. Albert, 595 F.2d 283, 287-88 (5th Cir.) (Speedy Trial Act time limits inapplicable to 
defendant indicted, arraigned, and tried prior to July 1, 1976; claim decided under Rule 50(b) local plan), 
cert, denied, 444 U.S. 963 (1979).

1357. The following courts refused to order dismissals under district plans. See United States v. 
Barboza, 612 F.2d 999, 1000 (5th Cir. 1980) (per curiam) (dismissal refused because defendant arraigned 
before mandatory sanction effective and dismissal not required under interim local plan); United States v. 
Elorduy, 612 F.2d 986, 988 (5th Cir. 1980) (same); United States v. White, 607 F.2d 203, 205 (7th Cir. 
1979) (same); United States v. DiFrancesco, 604 F.2d 769, 776 (2d Cir. 1979) (court did not need to 
consider whether pretrial delay violated local plan because local plan did not require dismissal), cert. 
granted, 100 S. Ct. 1012 (1980); United States v. Noll, 600 F.2d 1123, 1126 (5th Cir. 1979) (same); cf. 
United States v. McGrath, 613 F.2d 361, 366 (2d Cir. 1979)(claim construed under local plan because 
Speedy Trial Act sanctions not yet effective; delay excludable and not violative of local rules).

1358. See 18 U.S.C.A. § 3162(a)-(b) (West Supp. 1980) (to determine whether indictment or complaint 
dismissed with or without prejudice court shall consider, among other things, seriousness of offense, facts 
and circumstances of case leading to dismissal, and effect of reprosecution on administration of Act and 
administration of justice).

1359. Drope v. Missouri, 420 U.S. 162, 172 (1975). The trial and conviction of an incompetent 
defendant also deprives him of his sixth amendment right to effective assistance of counsel because he 
cannot adequately consult with his attorney. United States v. Swanson, 572 F.2d 523, 526 (5th Cir.), cert, 
denied, 439 U.S. 849 (1978).

1360. 362 U.S. 402 (1960) (per curiam).
1361. Id. at 402. Courts generally have held that the standard of competence to stand trial parallels the 

standard of competence to plead guilty. Compare Bolius v. Wainwright, 597 F.2d 986, 988 (5th Cir. 1979) 
(employing Dusky standard to determine competence to plead guilty) and McGough v. Hewitt, 528 F.2d 
339, 342 n.2 (3d Cir. 1976) (same) and Wolf v. United States, 430 F.2d 443, 444 (10th Cir. 1970) (same) 
with United States v. Moore, 599 F.2d 310, 313-14 (9th Cir. 1979) (employing stricter standard for guilty 
pleas by assessing competence with reference to gravity of plea), cert, denied, 444 U.S. 1024 (1980).

A defendant’s competence to stand trial differs, however, from his competence to waive other 
constitutional rights. See, e.g., Westbrook v. Arizona, 384 U.S. 150, 150 (1966) (per curiam) (state court 
finding that defendant competent to stand trial insufficient to show competence to waive right to counsel); 
United States v. Aponte, 591 F.2d 1247, 1249-50 (9th Cir. 1978) (trial court’s finding that defendant 
competent to stand trial insufficient to justify deferring determination of competence to waive right to 
counsel until after trial); Myers v. Rhay, 577 F.2d 504, 509 (9th Cir.) (per curiam) (affirming separate 
findings by state court regarding defendant’s competence to stand trial and to waive right against self
incrimination), cert, denied, 439 U.S. 968 (1978).

1362. See Bolius v. Wainwright, 597 F.2d 986, 988 n.3 (5th Cir. 1979) (noting that Fifth Circuit applies 

COMPETENCE TO STAND TRIAL

The trial and conviction of a legally incompetent defendant or the failure to 
provide adequate procedures to determine competence violates due process by 
depriving the defendant of his constitutional right to a fair trial.1359 In the 
1960 case of Dusky v. United States1360 the Supreme Court established the test 
for competence to stand trial in federal courts: the defendant must have a 
sufficient present ability to consult with his lawyer with a reasonable degree of 
rational understanding and must have a rational as well as factual under
standing of the proceedings against him.1361 State courts should employ a 
similar standard.1362
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Under federal law, if reasonable cause exists to believe that the defendant 
may be insane or mentally incompetent, the court may order a psychiatric 
examination sua sponte or upon the motion of the Government or the 
defendant.1363 If the psychiatrist’s report indicates that the defendant is insane 
or incompetent, the court must hold a hearing to make an independent 
determination of the defendant’s competence.1364

Dusky standard to trial in state court). See generally Drope v. Missouri, 420 U.S. 167, 172 (1975) (evidence 
of defendant’s irrational behavior as well as violent and suicidal tendencies requires state competence 
hearing); Pate v. Robinson, 383 U.S. 375, 385 (1966) (evidence of defendant’s irrational and violent 
behavior, suicidal tendencies, and history of psychosis requires state competence hearing).

1363. 18 U.S.C. § 4244 (1976).
1364. Id; see United States v. Clarke, 617 F.2d 180, 182 (9th Cir. 1980) (noting that district court held 

competence hearing after two psychiatrists found defendant incompetent to stand trial). But cf. United 
States v. Dunn, 594 F.2d 1367, 1371-72 (10th Cir.) (section 4244 hearing not required when psychiatrists’ 
reports on question of competence conflict), cert, denied, 444 U.S. 852 (1979).

1365. Drope v. Missouri, 420 U.S. 162, 172 (1975).
1366. Id. at 180.
1367. See United States v. Dunn, 594 F.2d 1367, 1371-72 (10th Cir.) (when evidence of competence 

exists, hearing required only if trial court in its discretion believes such hearing would be “helpful”; in 
absence of hearing, reversal necessary if defendant appears incompetent during trial), cert, denied, 444 U.S. 
852 (1979); Fitch v. Estelle, 587 F.2d 773, 777 (5th Cir. 1979) (hearing required when evidence raises 
“bona fide doubt” about defendant’s competence), cert, denied, 444 U.S. 881 (1980); cf. Bruce v. Estelle, 
483 F.2d 1031, 1043 (5th Cir. 1973) (if state court fails to conduct adequate hearing and if evidence raises 
“real, substantial and legitimate doubt” about defendant’s competence, district court must examine 
question of competence in considering habeas petition). See generally 18 U.S.C. § 4244 (1976) (judicial 
determination required if evidence raises “reasonable cause” to question defendant’s competence).

1368. 617 F.2d 180 (9th Cir. 1980).
1369. Id. at 185; accord, United States v. Mills, 597 F.2d 693, 699 (9th Cir. 1979) (due process requires 

hearing when evidence raises “genuine doubt” in mind of reasonable trial judge about defendant’s 
competence).

1370. 617 F.2d at 182.
1371. Id.
1372. Id.
1373. Id.
1374. Id. at 186. The court further held that the defendant was not entitled to a second competence 

hearing simply because he had previously had been adjudged incompetent. Id. at 184.

No general standard exists with respect to the nature or quantum of 
evidence necessary to require a competence hearing.1365 Nevertheless, the 
Supreme Court has held that courts should conduct a further inquiry into the 
question of competence when “sufficient doubt” exists about the defendant’s 
competence to stand trial.1366 The circuits have restated this mandate in 
several ways.1367 For example, this term in United States v. Clark136* the Ninth 
Circuit reiterated its position that a hearing is required when “substantial 
evidence” raises a “reasonable doubt” about the defendant’s competence to 
stand trial.1369 In Clark, two psychiatrists examined the defendant and 
testified at a competence hearing that he was not fit to stand trial.1370 One of 
the psychiatrists, however, indicated that the defendant’s competence could 
be restored within a reasonable time.1371 The court committed the defendant 
to a medical facility, and within seven weeks two psychiatrists and a 
psychiatric team reported that the defendant was competent to stand trial.1372 
The district court completed the defendant’s trial, which ended in a guilty 
verdict, but the court did not order a second competence hearing. 1373 The 
Ninth Circuit held that the trial judge did not abuse his discretion in declining 
to order the second hearing.1374 The court reasoned that because of the 
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psychiatric reports, the failure of defense counsel to move for a second 
hearing, and the defendant’s largely rational conduct during the trial, the trial 
judge could not have “reasonably doubt[ed]” the defendant’s competence.1375 

In federal court the Government bears the burden of proving the defend
ant’s competence if the issue is raised before or during trial.1376 When the 
defendant raises the issue for the first time in postconviction proceedings, 
however, he has the burden of proving that he was incompetent to stand 
trial.1377 The determination of competence is a finding of fact that may be set 
aside on appeal only if it is “clearly erroneous.”1378 Defendants often assert 
claims of incompetence on grounds of schizophrenia or psychosis,1379 amne
sia,1380 or drug dependence.1381 Courts generally reject such claims because the 
defendants appeared competent during trial, psychiatric evaluations con
flicted, or because of the high standard of review.1382 Under federal law, 
statements made by a defendant in the course of a competence hearing may 
not be admitted as evidence of guilt in any subsequent criminal proceeding.1383 
Furthermore, a judicial finding of competence may not prejudice a defend
ant’s insanity defense or be brought to the attention of the jury.1384

1375. Id. at 186; cf. United States v. Mills, 597 F.2d 693, 699 (9th Cir. 1979) (no competence hearing 
required when defendant “alert, rational and responsive” throughout trial and only evidence of 
incompetence was defendant’s use of sedatives in prison and his unsupported assertions that discomfort of 
jail impaired ability to testify).

1376. See United States v. DiGilio, 538 F.2d 972, 986-88 (3d Cir. 1976) (Government must prove 
defendant’s competence by preponderance of evidence in section 4244 hearing), cert, denied, 429 U.S. 1038 
(1977); United States v. Makris, 535 F.2d 899, 906 (5th Cir. 1976) (Government must prove defendant’s 
competence in § 4244 hearing or in nunc pro tunc hearing), cert, denied, 430 U.S. 954 (1977).

1377. See Zapata v. Estelle, 585 F.2d 750, 752 (5th Cir. 1978) (en banc) (per curiam) (petitioner must 
prove incompetence by preponderance of evidence in habeas proceeding).

1378. Bolius v. Wainwright, 597 F.2d 986, 989 (5th Cir. 1979). Notwithstanding the deference 
accorded the trial court, the Fifth Circuit this term cautioned in Bolius that it would “take a hard look at 
the trial judge’s ultimate conclusion and not allow the talisman of clearly erroneous to substitute for 
thoroughgoing appellate review” of the trial court’s competence determination. Id.

1379. See, e.g., id. at 990 (defendant found competent despite possible schizophrenia when psychiatric 
evaluations conflicted and defendant’s conduct during proceedings suggested competence); United States 
v. Dunn, 594 F.2d 1367, 1372 (10th Cir.) (defendant found competent despite one report of psychosis and 
schizophrenia when other reports suggested defendant’s condition feigned; evidence of schizophrenia 
relevant to insanity defense, not incompetence), cert, denied, 444 U.S. 852 (1979); United States v. Aponte, 
591 F.2d 1247, 1249-50 (9th Cir. 1978) (defendant found competent despite evidence of paranoia, 
psychosis, and sociopathology when psychiatric evaluations conflicted).

1380. See United States v. Swanson, 572 F.2d 523, 527 (5th Cir.) (defendant found competent despite 
evidence of amnesia when he understood charges, helped prepare defense, recalled several crucial events, 
and testified on own behalf), cert, denied, 439 U.S. 849 (1978).

1381. Cf. United States v. Hayes, 589 F.2d 811, 823 (5th Cir.)(second competence hearing not required 
despite evidence of defendant’s drug dependence when drug aided defendant’s mental capacity throughout 
trial and defense counsel failed to respond to court’s request for evidence of incompetence), cert, denied, 
444 U.S. 847 (1979).

1382. See, e.g.. Bolius v. Wainwright, 597 F.2d 986, 990 (5th Cir. 1979) (finding of competence upheld 
when psychiatric evaluations conflicted and defendant coherently answered trial court’s questions); United 
States v. Aponte, 591 F.2d 1247, 1249- 50 (9th Cir. 1979) (finding of competence upheld when psychiatric 
evaluations conflicted); Barker v. United States, 579 F.2d 1219, 1224 (10th Cir. 1978) (finding of 
competence upheld when trial judge observed as well as questioned defendant and studied results of § 4244 
examination).

1383. 18 U.S.C. § 4244 (1976); cf. Gibson v. Zahradnik, 581 F.2d 75, 78-79 (4th Cir.) (fourteenth 
amendment violated when state court permitted psychiatrist to relate at trial incriminatory statements 
made by defendant during court-ordered examination), cert, denied, 439 U.S. 996(1978).

1384. 18 U.S.C. § 4244 (1976).
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If the court determines that the defendant is presently incompetent to stand 
trial or was incompetent during trial, it may commit him to the custody of the 
Attorney General until he is adjudged competent or until pending charges 
against him are dismissed. 1385 In the 1972 case of Jackson v. Indiana,'3*6 the 
Supreme Court held that the court cannot extend an accused’s commitment 
based on his incapacity to stand trial longer than is reasonably necessary to 
determine whether he will regain his competence in the forseeable future.1387 
If the court determines that the defendant will not regain competence in the 
near future, he must be civilly committed or released. 1388 On the other hand, if 
the court determines that he will soon regain competence, any continued 
commitment must be justified by progress toward that goal.1389

1385. Id. §§ 4244-4246.
1386. 406 U.S. 715 (1972).
1387. Id. at 738.
1388. Id.
1389. Id.
1390. See Drope v. Missouri, 420 U.S. 162, 182-83 (1975) (trial court’s failure to hold competence 

hearing error; remand for new trial although retrospective competence hearing “may have advantage” in 
appropriate circumstances).

1391. See id. (conviction invalid when evidence indicates defendant incompetent and retrospective 
competence examination inadequate because of its “inherent difficulties” and defendant’s absence during 
part of trial; defendant may be retried if competent); Pate v. Robinson, 383 U.S. 375, 387 (1966) 
(conviction invalid when evidence indicates defendant incompetent and retrospective competence examina
tion inadequate because expert witnesses forced to testify solely from record; defendant may be retried if 
competent); Dusky v. United States, 362 U.S. 402, 403 (1960) (per curiam) (remanding for new trial and 
requiring further determination of present competence due to legal ambiguities of psychiatric testimony 
and passage of more than one year since original competence finding made at trial).

1392. 597 F.2d 986 (5th Cir. 1979).
1393. Id. at 990-91; accord, Darrow v. Gunn, 594 F.2d 767, 772-73 (9th Cir.) (retrospective 

competence hearing approved when little time elapsed since trial and evidence consists of testimony of 
defense counsel, psychiatrists who interviewed defendant, and trial judge who accepted defendant’s guilty 
plea), cert, denied, 444 U.S. 849 (1979).

1394. Bolius v. Wainwright, 597 F.2d 986, 989-90 (5th Cir. 1979). In Bolius, the trial judge also heard 
testimony from the defense counsel and the prosecutor that the defendant was competent. Id. at 989. The 
Fifth Circuit found that the trial judge should have discounted such testimony because neither witness was 
“totally disinterested.” Id.

1395. Cf. Director of the Administrative Office of the United States Courts, Annual

Once an appellate court has determined that a defendant was improperly 
denied a competence hearing, the court may order a retrial, or it may remand 
the case and order the trial court to hold a retrospective nunc pro tunc hearing 
or psychiatric examination.1390 On several occasions the Supreme Court has 
questioned the adequacy of such a hearing to determine whether the 
defendant was competent at the time of trial.1391 Nevertheless, the Fifth 
Circuit this term in Bolius v. Wainwright'392 approved a retrospective 
competence hearing when the trial court had “sufficient evidence in the 
record derived from knowledge contemporaneous to trial.”1393 Such evidence 
consisted primarily of a psychiatric evaluation, a psychological report 
contemporaneous with the defendant’s plea of guilty and a transcript of the 
rearraignment.1394

GUILTY PLEAS

Guilty pleas dispose of the great majority of criminal cases in the federal 
courts.1395 A valid guilty plea constitutes an admission of the material 
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elements of the crime1396 and a waiver of several constitutional rights, 
including the right against self-incrimination, the right to a jury trial, and the 
right to confront one’s accusers.1397 In addition, a guilty plea forecloses 
appellate review of alleged nonjurisdictional constitutional violations occur-

Report (1978) 247 (85 percent of convictions obtained pursuant to pleas of guilty or nolo contendere). 
The Federal Rules of Criminal Procedure permit guilty pleas in all federal courts, Fed. R. Crim. P. 11(a), 
although defendants have no constitutional right to plead guilty. North Carolina v. Alford, 400 U.S. 25, 38 
n. 11 (1970). Defendants may also plead not guilty, Fed. R. Crim P. 11(a), or, with the court’s permission, 
nolo contendere. Id. 1 l(a)-(b). If the defendant refuses to plead at all, the court must enter a plea of not 
guilty. Id. 11(a).

A nolo plea, although not an admission of guilt, waives the defendant’s right to a trial and authorizes the 
court to treat him as if he were guilty. North Carolina v. Alford, 400 U.S. at 35. Because the due process 
clause requires that a waiver of constitutional rights be voluntary and intelligent, Boykin v. Alabama, 395 
U.S. 238, 242 (1969), a nolo plea, like a guilty plea, must be entered knowingly and voluntarily. See Manley 
v. United States, 588 F.2d 79, 81 & n.3 (4th Cir. 1978) (no constitutional distinction between guilty and 
nolo plea for purpose of determining whether nolo plea voluntary and intelligent in light of trial judge’s 
failure to inform defendant of maximum sentence); Duffy v. Cuyler, 581 F.2d 1059, 1063 (3d Cir. 1978) 
(dictum) (Constitution may require surrounding nolo plea with “almost all” safeguards for guilty plea), 
cert, denied, 439 U.S. 1075 (1979). Despite its similarities with a guilty plea, a nolo plea differs because it is 
not admissible as evidence of guilt in subsequent civil litigation based on the same acts. Fisher v. 
Wainwright, 584 F.2d 691, 693 (5th Cir. 1978). Nevertheless, this term the Fifth Circuit sanctioned the 
disclosure of the defendant’s nolo plea made in a separate state trial because disclosing the plea rebutted the 
defendant’s impeachment of a prosecution witness. United States v. Vasilios, 598 F.2d 387, 390 (5th Cir.), 
cert, denied, 444 U.S. 967 (1979).

A stipulation of facts may be the “functional equivalent” of a guilty plea, Wright v. Craven, 461 F.2d 
1109, 1109 (9th Cir. 1972) (per curiam), because in stipulating facts that tend to prove guilt, the defendant 
may effectively waive his right to have the State prove the offense and his right to rebut such evidence. Cox 
v. Hutto, 589 F.2d 394, 396 (8th Cir. 1979) (per curiam). Thus, the trial court must assure that the 
defendant agreed to such stipulations voluntarily and intelligently. See id. (in habitual offender case, state 
court required to question defendant to determine whether agreement to stipulation of prior convictions 
knowing and voluntary); Wright v. Craven, 461 F.2d at 1109 (in habitual offender case, state trial court 
may not accept stipulation of prior convictions unless defendant understands consequences). Nevertheless, 
the Ninth Circuit this term in United States v. Stapleton, 600 F.2d 780 (9th Cir. 1979), reiterated that, 
unlike a guilty or nolo plea, a stipulation of facts does not enjoy the procedural protections of rule 11 of the 
Federal Rules of Criminal Procedure, which were designed to ensure that pleas are made knowingly and 
voluntarily. Id. at 782 (although defendant and prosecution stipulated facts on assumption suppression 
hearing would decide case, prosecution proceeded to trial despite losing hearing; conviction affirmed). 
Moreover, the Eighth Circuit this term in United States v. Wray, 608 F.2d 72 (8th Cir. 1979), cert, denied, 
444 U.S. 1048 (1980), noted in dictum that a stipulation of facts differs from a nolo or guilty plea because in 
stipulating facts, the defendant does not waive his right to present defenses. Id. at 724 (defendant not 
entitled to trial when all facts stipulated).

1396. McCarthy v. United States, 394 U.S. 459, 466 (1968); see Baxter v. Estelle, 614 F.2d 1030, 1036 
(5th Cir. 1980) (by entering guilty plea to charge of burglary, defendant admits all elements of crime, 
including intent). The Seventh Circuit this term in United States v. Di Fonzo, 603 F.2d 1260 (7th Cir. 
1979), cert, denied, 444 U.S. 1018 (1980), found that although a guilty plea constitutes an admission of all 
factual allegations in the indictment, the plea does not bar a challenge of the indictment for failure to 
charge an offense. Id. at 1263. Nevertheless, the court held that the defendant failed to prove that 
contradictions in the indictment showed lack of jurisdiction on the part of the prosecutor, the Securities 
and Exchange Commission. Id.

1397. Boykin v. Alabama, 395 U.S. 238, 243 (1969); see United States v. Wray, 608 F.2d 722, 724 (8th 
Cir. 1979) (plea waives right to decision on merits and forecloses opportunity to assert nonjurisdictional 
defenses), cert, denied, 444 U.S. 1048 (1980).
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ring before entry of the plea,1398 such as a claim of coerced confession1399 or a 
challenge to grand jury composition.1400 The circuits are split, however, on 
whether a defendant may enter a “conditional” guilty plea, which preserves 
his right to appeal nonjurisdictional claims. The Fifth,1401 Sixth,1402 and 
Ninth1403 Circuits expressly prohibit such pleas; the Fourth1404 and Sev
enth1405 Circuits have disapproved of them. The Third Circuit grants trial 
courts discretionary power to accept conditional guilty pleas in “appropriate 
circumstances,”1406 and the Second Circuit allows such pleas if the trial judge 
and prosecutor consent.1407

A defendant whose conviction is based on a guilty plea may challenge the 
Government’s power to prosecute him1408 by attacking such grounds as 
prosecutorial vindictiveness,1409 double jeopardy,1410 or failure to assert

1398. See Menna v. New York, 423 U.S. 61, 62 n.2 (1975) (per curiam) (dictum) (because plea moots 
issue of factual guilt, constitutional violations not inconsistent with guilt irrelevant); United States v. Hach, 
615 F.2d 1203, 1204 (8th Cir.) (plea extinguishes right to challenge conviction for failure to comply with 
Interstate Agreement on Detainers Act), cert, denied, 100 S. Ct. 1843 (1980); United States v. Di Fonzo, 
603 F.2d 1260, 1263 (7th Cir. 1979) (dictum) (plea waives objections to “most prior defects” of 
prosecution), cert, denied, 444 U.S. 1018 (1980); Larios-Mendez v. Immigration & Naturalization Serv., 
597 F.2d 144, 145-46 (9th Cir. 1979) (per curiam) (plea waives claim of illegal stop or arrest that would 
preclude proof of factual guilt); Franklin v. United States, 589 F.2d 192, 194-95 (5th Cir.) (per curiam) 
(plea waives claims of Miranda violation, coerced confessions, police perjury, and illegal searches and 
seizures), cert, denied, 441 U.S. 950 (1979); United States v. Gaertner, 583 F.2d 308, 311 (7th Cir. 1978) 
(per curiam) (plea waives speedy trial claim), cert, denied, 440 U.S. 918 (1979).

1399. Franklin v. United States, 589 F.2d 192, 194-95 (5th Cir.) (per curiam), cert, denied, 441 U.S. 950 
(1979).

1400. Tollett v. Henderson, 411 U.S. 258, 266 (1973).
1401. See United States v. Lopez, 571 F.2d 1345, 1346 (5th Cir. 1978) (invalidating conditional nolo 

plea and directing district courts not to accept conditional guilty pleas); United States v. Sepe, 486 F.2d 
1044, 1045 (5th Cir. 1973) (en banc) (per curiam) (dictum) (disapproving conditional guilty or nolo pleas as 
“matter of policy”).

1402. See United States v. Cox, 464 F.2d 937, 945 (6th Cir. 1972) (prohibiting conditional pleas because 
putative benefits outweighed by need for accurate appellate review and avoidance of constitutional 
questions).

1403. See United States v. Benson, 579 F.2d 508, 510-11 (9th Cir. 1978) (dictum) (prospectively 
prohibiting conditional pleas because inherently inconsistent with notions of waiver associated with guilty 
pleas).

1404. See United States v. Matthews, 472 F.2d 1173, 1174 (4th Cir. 1973) (upholding district court’s 
refusal to allow conditional plea, but not expressly prohibiting future use of plea).

1405. See United States v. Brown, 499 F.2d 829, 832 (7th Cir.) (upholding district court’s use of 
conditional plea, but recognizing policy reasons against future use of plea), cert, denied, 419 U.S. 1047 
(1974).

1406. See United States v. Moskow, 588 F.2d 882, 885, 887 (3d Cir. 1978) (upholding trial court’s 
acceptance of plea conditioned on right to appeal denial of suppression motion because of judicial 
economy).

1407. See United States v. Burke, 517 F.2d 377, 379 (2d Cir. 1975) (upholding plea conditioned on right 
to appeal denial of suppression motion).

1408. Blackledge v. Perry, 417 U.S. 21, 30-31 (1974).
1409. See id. at 28 (person convicted of offense entitled to pursue statutory right to new trial without 

fear that prosecutor will retaliate by substituting more serious charge for original one; guilty plea to 
substituted charge may be appealed).

1410. Menna v. New York, 423 U.S. 61, 62 (1975) (per curiam); United States v. Gaertner, 583 F.2d 
308, 311 (7th Cir. 1978) (per curiam), cert, denied, 440 U.S. 918 (1979). The Fourth Circuit’s decision this 
term in Brown v. Maryland, 618 F.2d 1057 (4th Cir. 1980), directly contradicts the Supreme Court’s 
decision in Menna. The Fourth Circuit held that the defendant’s guilty plea waived his right to object to his 
convictions on double jeopardy grounds. Id. at 1059.
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jurisdiction in the indictment.141* Moreover, a guilty plea does not waive the 
defendant’s right to challenge the constitutionality of the statute under which 
he is charged.1411 1412 Nevertheless, the Fifth Circuit in Baxter v. Estelle™'3 this 
term held that a guilty plea forecloses the defendant’s challenge to an 
allegedly unconstitutional presumption of intent embodied in a state’s 
breaking and entering statute.1414 The court reasoned that because the 
defendant, by pleading guilty, had admitted intent along with the other 
elements of the offense, the state did not use the statutory presumption.1415 As 
a result, the court concluded that the defendant lacked standing to challenge 
the constitutionality of the presumption.1416

1411. See United States v. Di Fonzo, 603 F.2d 1260, 1263 (7th Cir. 1979) (defendant indicted for filing 
false information with SEC; guilty plea does not preclude challenging indictment for failure to establish 
jurisdiction of SEC), cert, denied, 444 U.S. 1018 (1980); United States v. Broncheau, 597 F.2d 1260, 1262 
n. 1 (9th Cir.) (defendant indicted for assault under statute governing Indians on reservations; guilty plea 
does not preclude challenging indictment for failure to allege defendant’s Indian descent), cert, denied, 444 
U.S. 859 (1979).

1412. United States v. Broncheau, 597 F.2d 1260, 1262 n.l (9th Cir.), cert, denied, 444 U.S. 859 (1979). 
The court in Broncheau explained that a claim that the statute is unconstitutional challenges the district 
court’s jurisdiction. Id.

1413. 614 F.2d 1030 (5th Cir. 1980).
1414. Id. at 1036.
1415. Id.
1416. Id.
1417. 395 U.S. 238 (1969).
1418. Id. at 242.
1419. 604 F.2d 1274 (10th Cir. 1979) (en banc).
1420. Id. at 1276.
1421. Id. at 1278.
1422. Id. Chief Judge Seth stressed in his majority opinion that, despite the guilty plea, the state court 

never entered judgment. Id. at 1276. In his dissent, Judge Doyle insisted that a guilty plea constitutes a 
conviction and that state law should not control a prosecution under federal law. Id. at 1280 (Doyle, J., 
dissenting). He further contended that the new rule repudiated the court’s prior decisions and would 
“create great confusion in the minds of officers, prosecutors, lawyers and judges.” Id. at 1281.

In the 1969 case of Boykin v. Alabama,1417 the Supreme Court ruled that a 
plea of guilty “is itself a conviction” of the offense charged.1418 This term, 
however, the Tenth Circuit in United States v. Stober™'9 held in an en banc 
opinion that state law determines whether a defendant who pleads guilty in 
state court is a “convicted” felon for purposes of federal law.1420 The Stober 
court found that when the defendant had entered a guilty plea in a state 
deferred judgment proceeding, he had not been convicted under state law.1421 
As a result, the court dismissed a subsequent prosecution under a federal 
statute restricting the receipt of firearms by a convicted felon.1422

Entering the Plea. Because the guilty plea waives several constitutional
rights, due process requires that the defendant be legally competent to plead 
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guilty1423 and that the plea be voluntary and intelligent.1424 Thus, a guilty plea 
is unacceptable unless the defendant comprehends his constitutional protec
tions and the charges against him.1425

Rule 11 of the Federal Rules of Criminal Procedure establishes the 
procedures that federal courts must follow to ensure that a plea is voluntar- 
y.1426 Although not constitutionally mandated, these procedures are effective 
pursuant to the Supreme Court’s supervisory power over the lower federal 
courts.1427 Before accepting a plea of guilty or nolo contendré, the trial judge 
must address the defendant personally in open court1428 to determine that he 
understands the nature of the charges,1429 any applicable mandatory mini
mum sentence,1430 and the maximum possible sentence.1431 Because special 
parole terms create the possibility that a defendant’s actual time in jail may 
exceed the stated sentence, seven circuits require the trial judge to inform the 
defendant of any applicable mandatory special parole terms.1432 Furthermore, 
the court must inform the defendant that he has various constitutional

1423. Sieling v. Eyman, 478 F.2d 211, 214 (9th Cir. 1973). Three circuits employ the same standard to 
determine competence to plead guilty as to determine competence to stand trial. See note 1361 supra 
(Third, Fifth, and Tenth Circuits equate standards). The Ninth Circuit, however, employs a stricter test for 
guilty pleas and requires the trial court to assess the defendant’s competence with reference to the gravity of 
his plea. Sieling v. Eyman, 478 F.2d at 214-15. In applying its standard this term in United States v. Moore, 
599 F.2d 310 (9th Cir. 1979), cert, denied, 444 U.S. 1024 (19»0), the Ninth Circuit upheld the trial court’s 
finding of competence when psychiatric reports concerning competence conflicted, the defendant made 
statements at the time of the plea indicating competence, and nothing in the record supported her claim 
that panic induced her plea. Id. at 313-14.

1424. Boykin v. Alabama, 395 U.S. 238, 242 (1969).
1425. Henderson v. Morgan, 426 U.S. 637, 645 n.13 (1976).
1426. McCarthy v. United States, 394 U.S. 459, 465 (1969); Fed. R. Crim. P. 11.
1427. 394 U.S. at 464-65.
1428. Fed. R. Crim. P. 11(c); see United States v. Fels, 599 F.2d 142, 145 (7th Cir. 1979) (trial court 

“personally” addressed defendant when explanation of charges directed simultaneously to defendant and 
two codefendants); United States v. Clark, 574 F.2d 1357, 1358 (5th Cir. 1978) (per curiam) (reversible 
error for prosecutor rather than judge to inform defendant of maximum possible sentence). But see United 
States v. Gray, 611 F.2d 194, 198-99 (7th Cir. 1979) (per curiam) (not error for trial court to allow 
prosecutor to explain charges to defendant in presence of judge), cert, denied, 100 S. Ct. 1840 (1980).

1429. Fed. R. Crim P. 11(c)(1); see Alessi v. United States, 593 F.2d 476, 480-81 (2d Cir. 1979) (per 
curiam) (trial court failed adequately to explain that felony conviction for tax evasion requires more than 
mere failure to file tax return; conviction vacated).

1430. Fed. R. Crim. P. 11(c)(1).
1431. Id.
1432. See Moore v. United States, 592 F.2d 753, 755, 758 (4th Cir. 1979) (requiring that defendant be 

informed of ramifications of mandatory special parole term); Richardson v. United States, 577 F.2d 447, 
452 (8th Cir. 1978) (requiring that defendant be informed of maximum special parole term), cert, denied, 
442 U.S. 910 (1979); United States v. Palter, 575 F.2d 1050, 1051 (2d Cir. 1978) (per curiam) (same); 
Bunker v. Wise, 550 F.2d 1 155, 1156 (9th Cir. 1977) (requiring that defendant be informed of ramifications 
of special parole term); United States v. Yazbeck, 524 F.2d 641, 643 (1st Cir. 1975) (per curiam) (same); 
Roberts v. United States, 491 F.2d 1236, 1238 (3d Cir. 1974) (per curiam) (same). This term in United 
States v. Sisneros, 599 F.2d 946 (10th Cir. 1979) (per curiam), the Tenth Circuit found that the trial judge 
erred in failing to inform the defendant of the maximum special parole term. Id. at 948. Nevertheless, the 
appellate court approved the guilty plea because the trial court told the defendant he could receive an 18- 
year prison and special parole term, but sentenced him to a 13-year prison and special parole term. Id. at 
949-50. The Fifth Circuit does not require that the trial judge explain the special parole term. United States 
v. Broussard, 582 F.2d 10, 12 (5th Cir. 1978) (per curiam), cert, denied, 440 U.S. 935 (1979). 
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rights1«} and that his guilty plea waives his right to trial.1434 The court must 
also explain that it may question the defendant and that if his answers are 
given under oath, on the record, and in the presence of counsel, they may be 
used against him in a prosecution for perjury.1435 The defendant need not be 
informed of collateral consequences of his plea that are not specified in the 
rule.1436

Under rule 11(d), the trial judge must address the defendant personally in 
open court to determine that the plea is voluntary.1437 A judge may not accept 
a plea induced by tricks1438 or coercion.1439 To prove coercion, a defendant 
must show that his fear of the possible consequences of pleading not guilty 
destroyed his ability to weigh such consequences against the advantages of 
going to trial.1440 A plea is not compelled, however, merely because some of 
the inducements to plead guilty are state-created.1441

Before a judge can enter judgment, rule 11(f) requires the judge to 
determine on the record1442 that a factual basis for the plea exists.1443 In 
pleading guilty, a defendant need not admit guilt expressly if he pleads 
intelligently and voluntarily and if strong evidence of guilt exists.1444

1433. Specifically, the defendant must be informed that he has the right to an attorney, the right to 
plead not guilty, the right to a jury trial, the right to confront and cross-examine witnesses, and the right 
against self-incrimination. Fed. R. Crim. P. 1 1(c)(2)-(3). See United States v. Carter, 619 F.2d 293, 295 
(3d Cir. 1980) (plea invalid and sentence vacated because judge failed to inform defendant of right to 
counsel and right to confront witnesses).

1434. Fed. R. Crim. P. 11(c)(4).
1435. Id. 11(c)(5).
1436. See, e.g., United States v. Degand, 614 F.2d 176, 178 (8th Cir. 1980) (defendant need not be 

informed that federal sentence may not run concurrently with existing state sentence); Strader v. Garrison, 
611 F.2d 61, 63 (4th Cir. 1979) (defendant need not be informed that plea may delay parole eligibility); 
United States ex rel. Robinson v. Israel, 603 F.2d 635, 638 (7th Cir. 1979) (en banc) (defendant need not be 
informed that trial court recommended to parole board that he serve full sentence).

1437. Fed. R. Crim. P. 11(d).
1438. Compare Smith v. O’Grady, 312 U.S. 329, 334 (1941) (guilty plea to burglary with explosives 

involuntary when defendant led to believe he was charged with simple burglary) with Flores v. Estelle, 578 
F.2d 80, 84 (5th Cir. 1978) (guilty plea allegedly induced by false promise of early parole voluntary when 
court informed defendant he could not rely on such promise), cert, denied, 440 U.S. 923 (1979).

1439. See Brady v. United States, 397 U.S. 742, 750 (1970) (dictum) (Government may not induce plea 
by actual or threatened harm or by mental coercion); United States v. Cammisano, 599 F.2d 851, 856 (8th 
Cir. 1979) (plea invalid when induced by “familial coercion” and trial court’s statement it would not accept 
plea of defendant’s brother/codefendant unless defendant also pled guilty).

1440. Jones v. Estelle, 584 F.2d 687, 690 (5th Cir. 1978). Nevertheless, the defendant bears a heavy 
burden in attempting to prove coercion. See id. (guilty plea not coerced despite defense attorney’s impatient 
demand for quick decision on plea- bargain offer combined with possibility of life sentence if trial not 
waived); Spinkellink v. Wainwright, 578 F.2d 582, 608-09 (5th Cir. 1978) (dictum) (guilty plea not coerced 
despite prosecutor’s threat to seek death penalty at trial as inducement to plead guilty), cert, denied, 444 
U.S. 960 (1979).

1441. Brady v. United States, 397 U.S. 742, 750 (1970); see Parker v. North Carolina, 397 U.S. 790, 795 
(1970) (plea voluntary although induced by existence of lower maximum penalty for plea than for jury’s 
discretion); McMann v. Richardson, 397 U.S. 759, 770-71 (1970) (plea voluntary although allegedly 
induced by earlier coerced confession).

1442. Santobello v. New York, 404 U.S. 257, 261 (1971); Fed. R. Crim. P. 11(f).
1443. Fed. R. Crim. P. 11(f); see Willett v. Georgia, 608 F.2d 538, 540 (5th Cir. 1979) (remanding to 

determine whether factual basis exists for plea when defendant pled guilty asserted innocence); cf. United 
States v. Dayton, 604 F.2d 931, 943 (5th Cir. 1979) (en banc) (prosecutor’s narration of incriminating facts 
and defendant’s admission that facts true sufficient factual basis for plea), cert, denied, 445 U.S. 904 (1980); 
Tallent v. United States, 604 F.2d 370, 372 (5th Cir. 1979) (per curiam) (FBI agent’s testimony concerning 
incriminating facts sufficient factual basis for plea).

1444. North Carolina v. Alford, 400 U.S. 25, 37 (1970); see United States v. Beck, 606 F.2d 814, 816



1980] Project: Criminal Procedure 395

Effect of Rule 11 Violations. The Supreme Court in the 1969 case of
McCarthy v. United States* 1445 held that the trial court’s failure to adhere fully 
to the procedures of rule 11 of the Federal Rules of Criminal Procedure 
requires setting aside the guilty plea.1446 After McCarthy, however, Congress 
expanded rule 11 substantially to require a more detailed inquiry by the trial 
court into the voluntariness of the plea.1447 As a result, courts have become 
reluctant to hold that all violations of rule 11 are grounds for invalidating the 
plea on either collateral attack or direct appeal.1448

(8th Cir. 1979) (per curiam) (defendant’s alleged inability to remember crime not sufficient to invalidate 
plea when record supports conviction).

1445. 394 U.S. 459 (1969).
1446. Id. at 463-64.
1447. As the Fifth Circuit has observed: “At the time of McCarthy, Rule 11 was still a relatively short 

and general pronouncement of little more than 100 words. Since then, however, the rule has undergone 
vast expansion and complication. As . . . [amended]. . . effective December 1, 1975, it comprises over 1,000 
words, grouped in 20 paragraphs and subparagraphs.” United States v. Dayton, 604 F.2d 931,936 (5th Cir. 
1979) (en banc), cert, denied, 445 U.S. 904 (1980).

1448. See notes 1453-56 infra (discussing cases in which courts refused to invalidate pleas based on rule 
11 violations).

1449. 441 U.S. 780 (1979).
1450. Id. at 784.
1451. Id. at 782.
1452. Id. at 783-84.
1453. See United States v. Horsley, 599 F.2d 1265, 1269 (3d Cir.) (failure of trial judge personally to 

inform defendant of nature of charge and mandatory special parole term does not warrant collateral relief 
when defendant does not allege prejudice), cert, denied, 444 U.S. 865 (1979).

1454. See Van Poyck v. Wainwright, 595 F.2d 1083, 1085-86 (5th Cir. 1979) (per curiam) (failure of 
trial judge to advise defendant of right to jury trial, right to confront adverse witnesses, and right against 
self-incrimination does not warrant collateral relief when record fails to support claim of involuntariness).

1455. See United States v. Sisneros, 599 F.2d 946, 949-50 (10th Cir. 1979) (per curiam) (failure of trial 
judge to inform defendant of maximum special parole term does not warrant collateral relief when judge 
advises defendant 18-year prison and special parole term possible, but gives defendant 13-year prison and 
special parole term).

With respect to collateral attacks on convictions based on guilty pleas, the 
Supreme Court last term in United States v. Timmreck1449 held that habeas 
corpus relief is not available for “technical violations” of rule ll.1450 The 
defendant in Timmreck moved to vacate his sentence on the ground that the 
trial court violated rule 11 by accepting his guilty plea without informing him 
of the applicable mandatory special parole term.1451 Stressing that the 
violation was neither constitutional nor jurisdictional in nature and did not 
result in a proceeding “inconsistent with the rudimentary demands of fair 
procedure,” the Court held that the petitioner’s claim was not cognizable in a 
habeas corpus proceeding.1452 In following Timmreck, the Third,1453 Fifth,1454 
and Tenth Circuits1455 this term held that violations of rule 11 did not warrant 
collateral relief.

With respect to direct appeals from convictions based on guilty pleas, 
several circuits this term held that certain violations of rule 11 do not
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invalidate the pleas.1456 For example, in United States v. Dayton'^ the Fifth 
Circuit en banc found that a violation invalidates a guilty plea only if it 
implicates one of the three central values underlying the version of the rule 
construed in McCarthy: the absence of coercion, the defendant’s understand
ing of the accusation, and the defendant’s knowledge of the direct conse
quences of the plea.1458 In contrast, the court held that a violation of one of the 
“post- McCarthy elaborations” of the rule would be reviewed under the 
“clearly erroneous” and “harmless error” standards.1459 The court empha
sized that its scheme of review would ensure that guilty pleas were voluntarily 
and intelligently made, yet would avoid a “mincing insistence on the 
punctilios of Rule 11” that would elevate the entire rule above many 
constitutional rights and undermine the finality of guilty pleas.1460 Thus, the

1456. See United States v. Gray, 611 F.2d 194, 201-02 (7th Cir. 1979) (per curiam) (defendant informed 
of maximum potential penalty at arraignment but not at guilty plea hearing; no violation of rule 11 found 
because plea voluntary and intelligent), cert, denied, 100 S. Ct. 1840 (1980); United States v. Conrad, 598 
F.2d 506, 509 (9th Cir. 1979) (trial judge failed to inform defendant that answers under oath could be used 
in prosecution for perjury; plea approved because voluntary and defect jeopardized only fairness of perjury 
prosecution, not adequacy of plea); cf. United States v. Cammisano, 599 F.2d 851, 855 (8th Cir. 1979) 
(dictum) (although full compliance with rule 11 “ordinarily” required, “[ritualistic compliance” not 
required). In United States v. Altro, 612 F.2d 575 (3d Cir. 1979) (en banc), cert, denied, 445 U.S. 932 
(1980), however, the Third Circuit en banc split evenly on whether the trial court’s failure to inform the 
defendant of his right to plead not guilty and his right to confront adverse witnesses automatically 
invalidated the guilty plea when the failure was “harmless error." Id. at 560. Subsequently, a Third Circuit 
panel in United States v. Carter, 619 F.2d 293 (3d Cir. 1980), vacated the sentence of a defendant who was 
not informed at his guilty plea hearing of his right to counsel and his right to confront adverse witnesses. 
Id. at 295. Although urging district courts to observe the requirements of rule 11 strictly, the panel 
declined to mandate invalidating guilty pleas for every violation of the rule. Id. at 299. Nevertheless, the 
court warned that “continued deviations from the provisions of Rule 11... might very well require this 
court to take such actions in the future.” Id.

The Supreme Court in United States v. Timmreck, 441 U.S. 780 (1979), suggested that a technical 
violation of the amended rule 11 might warrant invalidation of the guilty plea on direct appeal. Id. at 784. 
In explaining its rejection of the habeas petitioner’s claim that the violation invalidated his plea, the 
Timmreck Court observed that the claim “could have been raised on direct appeal,” and that the Court 
would not allow a habeas petition to serve as an appeal. Id. In construing this statement, the Third Circuit 
observed that the Timmreck Court “seemed to infer that technical violations could be remedied on direct 
appeal.” United States v. Carter, 619 F.2d at 298-99. Nevertheless, the appellate court declined to allow the 
statement to control its decision. Id. This term in United States v. Dayton, 604 F.2d 931 (5th Cir. 1979) (en 
banc), cert, denied, 445 U.S. 904 (1980), the Fifth Circuit considered en banc the Timmreck statement to be 
"arguably dictum and somewhat ambiguous [because] to say that the [defendant’s claim] could have been 
raised [on direct appeal] is not necessarily to say that raising it would have produced a reversal.” Id. at 936 
n.6.

1457. 604 F.2d 931 (5th Cir. 1979) (en banc), cert, denied, 445 U.S. 904 (1980).
1458. Id. at 939. The court observed that it would examine the dialogue between the trial court and 

defendant to assure that the judge adequately made the “core inquiries.” Id. at 940.
1459. Id. at 940-41. The court explained that because the post-McCarthy additions to rule 11 require 

the trial judge to make certain determinations before accepting a plea, the court would consider the trial 
judge’s “acceptance of the plea as a positive finding on each [determination], reviewable under the clearly 
erroneous standard.” Id.

1460. Id. at 939-40. Four of the 14 Fifth Circuit judges dissented in Dayton, insisting that any deviation 
from the requirements of rule 11 should invalidate the plea. Id. at 948 (Clark, Rubin, Goldberg & Godbold, 
JJ., dissenting). Arguing that the Supreme Court’s opinion in McCarthy requires literal compliance with 
rule 11, the dissent observed that such compliance is necessary to ensure voluntary and intelligent guilty 
pleas. Id. at 948-49. Furthermore, the dissent charged that with the “new layering of Rule 11 into 'pre
McCarthy’ and ‘post-McCarthy' requirements, the court is plunged into a record-by-record, sentence-by- 
sentence analysis of every appeal following a guilty plea.” Id. at 949. Chief Judge Brown, who concurred in 
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court approved the conviction of a defendant who pled guilty after the trial 
judge simply read him the indictment, ascertained that he understood the 
nature of the charges as well as the consequences of the guilty plea, and found 
that a factual basis existed for the plea.* 1461

the court’s decision, adopted a middle position. Id. at 945-47 (Brown, C.J., concurring). He suggested using 
a “rule of reason” to determine whether a violation of any part of rule 11 invalidates the plea, and he 
emphasized that “only technical or insubstantial deviations from Rule 11 should be tolerated.” Id. at 945.

1461. Id. at 941-43 (majority opinion). The court stressed that the streamlined procedures were 
adequate because the defendant faced the comparatively simple charge of possessing marijuana with intent 
to distribute. Id. at 942-43. The court warned, however, that such procedures “will not pass muster in every 
case.” Id. at 943.

Following Dayton, a Fifth Circuit panel in United States v. Caston, 615 F.2d 1111 (5th Cir. 1980), held 
that the trial court’s failure to inform the defendant of his right to a jury, his right to counsel, and his right 
against self-incrimination was harmless error. Id. at 1115-16. The court reasoned that the defendant had 
not been injured as a result of the omissions and the trial court adequately determined that he understood 
the direct consequences of the plea. Id.

1462. Boykin v. Alabama, 395 U.S. 238, 244 (1969).
1463. See Henderson v. Morgan, 426 U.S. 637, 647 & n.18 (1976) (guilty plea made in state court 

involuntary because defendant not informed of “critical” element of intent in second degree murder 
charge); Hamed v. Henderson, 588 F.2d 12, 21 n.10 (2d Cir. 1978) (guilty plea made in state court 
involuntary because defendant not informed of “critical” element of physical injury in first degree burglary 
charge). The state trial judge need not personally explain the charges to the defendant. See Henderson v. 
Morgan, 426 U.S. at 647 (dictum) (explanation of charges by either trial judge or defense counsel 
sufficient).

1464. Boykin v. Alabama, 395 U.S. 238, 243-44(1969).
1465. 607 F.2d 854 (9th Cir. 1979).
1466. Id. at 856. But cf. Duffy v. Cuyler, 581 F.2d 1059, 1064 (3d Cir. 1978) (failure to inform 

defendant of maximum potential sentence in state proceeding does not render nolo plea involuntary when 
factual basis exists for plea).

1467. Miller v. McCarthy, 607 F.2d at 856.
1468. Id. The court declined, however, to apply this per se rule retroactively to the case at bar. Id. 

Instead, the court held that it would invalidate the plea only after the petitioner proved that he would not 
have pled guilty had he known the potential sentence. Id. Accordingly, the court remanded the case to the 
district court for an evidentiary hearing. Id. at 857.

1469. See Strader v. Garrison, 611 F.2d 61, 63, 65 (4th Cir. 1979) (plea involuntary when entered 
because attorney wrongly advised that plea would not postpone parole eligibility date; conviction vacated); 
United States v. Moore, 599 F.2d 310, 313 (9th Cir. 1979) (dictum) (plea involuntary when entered because 
counsel unprepared for trial), cert, denied, 444 U.S. 1024 (1980).

1470. McMann v. Richardson, 397 U.S. 759, 771 (1970).

Although rule 11 does not apply to state proceedings, due process requires 
state courts to assure that guilty pleas are made voluntarily and intel
ligently.1462 Thus, a defendant in a state court must be informed of all the 
“critical” elements of the charge,1463 and the trial court must question the 
defendant to determine whether he understands the nature and consequences 
of a guilty plea.1464 Moreover, the Ninth Circuit this term in Miller v. 
McCarthy'465 held that a defendant who enters a guilty plea in a state court 
must be informed of the maximum potential sentence.1466 Explaining that the 
defendant’s right to such information is constitutionally based,1467 the appel
late court emphasized that if the trial judge fails so to inform the defendant, 
the guilty plea must automatically be set aside.1468

An allegation that the advice of counsel adversely affected the voluntari
ness of the guilty plea will support a postconviction attack on a plea entered in 
either state or federal court.1469 The plea is invalid if the attorney’s advice was 
not within the range of competence demanded of counsel in criminal cases.1470 
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Because declarations in open court carry a strong presumption of verity,147’ a 
practical barrier to an ineffective assistance of counsel challenge to a plea 
arises when the defendant has made statements during court proceedings 
affirming counsel’s effectiveness.1472

Plea Bargains. The Supreme Court has acknowledged that the plea
bargaining process should be encouraged as an essential component of the 
criminal justice system1473 since it speeds disposition of cases and conserves 
judicial resources.1474 Because courts have characterized plea bargains as 
contractual,1475 the existence and scope of the agreement is often litigated.1476 
The plea bargain binds both the defendant1477 and the prosecution;1478 breach

1471. Blackledge v. Allison, 431 U.S. 63, 74 (1977); United States v. Moore, 599 F.2d 310, 314 (1979), 
cert, denied, 444 U.S. 1024 (1980).

1472. See Jones v. Wainwright, 604 F.2d 414, 417 (5th Cir. 1979) (per curiam) (defendant’s praise of 
attorney supports finding effective assistance of counsel); United States v. Moore, 599 F.2d 310, 314-15 
(9th Cir. 1979) (defendant’s repeated expressions of satisfaction with attorney support finding effective 
assistance of counsel), cert, denied, 444 U.S. 1024 (1980).

The defendant’s own comments may also impede his efforts to invalidate the plea on other grounds. See 
United States v. Gray, 611 F.2d 194, 201 (7th Cir. 1979) (per curiam) (defendant’s description of criminal 
activities indicate understanding of charge), cert, denied, 100 S. Ct. 1840 (1980); United States v. Beck, 606 
F.2d 814, 816 (8th Cir. 1979) (per curiam) (defendant’s responses to trial judge’s questions indicate plea 
voluntary and intelligent); United States v. Dabdoub-Diaz, 599 F.2d 96, 99 (5th Cir.) (def ..dant’s 
comments demonstrate understanding of charge), cert, denied, 444 U.S. 878 (1979); United States v. 
Conrad, 598 F.2d 506, 508 (9th Cir. 1979) (same).

1473. Santobello v. New York, 404 U.S. 257, 260 (1971). Notwithstanding its view that plea bargaining 
is important, the Supreme Court has held that there is no constitutional right to plea bargain. Weatherford 
v. Bursey, 429 U.S. 545, 561 (1977).

1474. Blackledge v. Allison, 431 U.S. 63, 71 (1977).
1475. See United States v. Krasn, 614 F.2d 1229, 1233 (9th Cir. 1980) (although a matter of criminal 

jurisprudence, plea bargain contractual in nature); United States v. Swinehart, 614 F.2d 853, 858 (3d Cir.) 
(plea bargain a contractual commitment), cert, denied, 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980).

1476. See United States v. Krasn, 614 F.2d 1229, 1232-33 (9th Cir. 1980) (Government agreed not to 
indict defendant on violations other than bribery; subsequent indictment for Sherman Act violation 
approved on ground that Government intended agreement to include only tax violations); United States v. 
Swinehart, 614 F.2d 853, 857-58 (3d Cir.) (defendant agreed to cooperate with Government, take 
polygraph test, and allow Government to determine whether he adhered to agreement; remand to 
determine whether parties intended to allow Government to judge defendant in breach solely on basis of 
failed polygraph test), cert, denied. 49 U.S.L.W. 3219 (U.S. Oct. 7, 1980); United States v. LeCompte, 599 
F.2d 81, 83 (5th Cir. 1979) (per curiam) (prosecutor promised not to indict defendant in certain district; 
indictment in different district approved because outside scope of agreement), cert, denied, 445 U.S. 927 
(1980); cf. Blackmon v. Wainwright, 608 F.2d 183, 184 (5th Cir. 1979) (per curiam) (upon prompting of 
defense counsel, state judge remarked that “off the top of her head" 50 years would be minimum possible 
sentence; 101-year sentence not retaliation for defendant’s refusal to accept 50-year sentence because 
remark not offer of plea bargain).

Two courts this term held that no plea bargain exists when the government agent lacks authority to 
make the bargain. See United States v. McIntosh, 612 F.2d 835, 836-37 (4th Cir. 1979) (state prosecutor 
promised that federal government would not prosecute if defendant pled guilty to state charges; federal 
government not bound because prosecutor lacked authority to make such promise); United States v. 
Hudson, 609 F.2d 1326, 1329 (9th Cir. 1979) (Secret Service agent agreed to drop charges in exchange for 
defendant’s cooperation; prosecution not bound because agent lacked authority to drop charges and 
defendant not prejudiced).

1477. See United States v. Brown, 617 F.2d 54, 55 (4th Cir. 1980) (per curiam) (refusing to allow 
defendant’s withdrawal of guilty plea obtained in plea bargain because prejudice to Government would 
result).

1478. Santobello v. New York, 404 U.S. 257, 262 (1971). Once it has offered a plea bargain, the 
prosecution must allow the defendant reasonable time to accept before withdrawing the offer. Cooper v. 
United States, 594 F.2d 12, 19 (4th Cir. 1979).
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of the agreement can be remedied by specific performance, withdrawal of the 
pleas, or sentence alteration.1479

1479. See United States v. Runck, 601 F.2d 968, 970 (8th Cir. 1979) (defendant pled guilty to mail 
fraud charges in return for specific sentence, but judge added restitution requirement; judge’s condition 
held to violate plea agreement and defendant entitled to specific performance), cert, denied, 444 U.S. 1015 
(1980); United States v. Bowler, 585 F.2d 851, 856, (7th Cir. 1978) (choice between specific performance, 
withdrawal of plea, or sentence alteration within trial court’s discretion; remand for resentencing and 
specific performance).

1480. No. 79-1243, slip op. at 284 (9th Cir. Oct. 15, 1979).
1481. Id. at 286-87.
1482. Id. at 285.
1483. Id.
1484. Id. at 287.
1485. Id. Moreover, the court rejected the defendant’s request for remand to a different judge because 

no “exceptional circumstances” existed. Id. at 289. The court set out a three- pronged test to determine the 
need for a different judge on remand: whether the original judge could reasonably be expected to ignore his 
previous views, whether reassignment would preserve the appearance of justice, and whether reassignment 
would cause unnecessary waste and duplication. Id. at 285.

1486. 623 F.2d 1327 (9th Cir.) cert, denied, 49 U.S.L.W. 3224 (Oct. 7, 1980).
1487. Id. at 1330. In Bronstein, the defendant agreed to plead guilty to charges of corporate tax fraud in 

return for the Government’s agreement to remain silent during sentencing except to correct any factual 
misrepresentations by the defendant. Id. at 1328. The Government attorney made several statements 
during sentencing, and the defendant, claiming that the Government had broken its agreement, brought a 
rule 35 motion to correct his sentence. Id. at 1330. After determining that a remand under Arnett was not 
necessary because the language of the plea agreement was unambiguous, the court held that the 
Government had violated the bargain. Id.

1488. Fed. R. Crim. P. 11(e)(1).
1489. Id.
1490. Id.
1491. See Flores v. Estelle, 578 F.2d 80, 85 (5th Cir. 1978) (state judge’s alleged plea offer to 

This term the Ninth Circuit in United States v. Arnett1480 refused to 
construe a plea bargain on appeal, ruling that the agreements should be 
construed “by the district court, to whom the plea was originally submitted 
on the basis of adequate evidence.”1481 Arnett involved a plea agreement in 
which the Government promised “to take no position on the appropriate 
sentence.”1482 Nevertheless, the Government opposed the defendant’s request 
for a reconsideration of the sentence, and the defendant claimed breach of the 
plea bargain.1483 The Ninth Circuit affirmed the district court’s denial of the 
motion to reconsider as well as the denial of the defendant’s request to 
remand to a different judge.1484 The court stated that remand to a different 
judge to interpret the plea bargain would be appropriate only under “excep
tional circumstances.”1485 Subsequently, however, a different panel of the 
Ninth Circuit in United States v. Bronstein'486 found that the appellate court 
may interpret the bargain without remanding to the district court when “the 
intent of the parties becomes clear upon an examination of the language of the 
plea agreement and the conduct of the parties.”1487

Under rule 11(e)(1) of the Federal Rules of Criminal Procedure, the 
prosecutor may make three promises during plea negotiations: to dismiss 
other charges, to recommend a specific sentence or to refrain from opposing 
defendant’s request for a particular sentence.1488 Under the rule the prosecu
tor may also agree that a specific sentence is appropriate.1489 The rule 
expressly forbids a judge’s participation in plea negotiation,1490 although such 
participation is not unconstitutional as long as the defendant’s plea remains 
voluntary.1491



400 The Georgetown Law Journal [Vol. 69:211

Before accepting a plea of guilty, the trial judge must personally ask the 
defendant in open court whether the plea is the result of a plea bargain. 1492 If 
so, the terms of the agreement must be disclosed in open court or, for good 
cause, in camera.1493 The trial judge may then accept or reject the bargain, or 
withhold decision until after the presentation of the presentence report.1494 If 
the judge rejects the bargain he must allow the defendant an opportunity to 
plead anew.1495 If the judge accepts the bargain he is bound by its terms,1496 
but he is not obliged to follow the prosecutor’s recommendation of a specific 
sentence.1497

defendant’s sister not violation of constitutional protections when plea remains defendant’s free and 
voluntary act), cert, denied, 440 U.S. 923 (1979).

1492. Fed. R. Crim. P. 11(d).
1493. Id. 11(e)(2).
1494. Id.
1495. Id. 11(e)(4). Furthermore, after rejecting the plea bargain the court must inform the defendant 

that if he persists in his plea the disposition of the case may be less favorable to him than the disposition 
contemplated in the bargain. Id.

1496. Id. 11(e)(3). If the judge improperly alters the bargained for sentence, he may subsequently 
correct the sentence and enforce the agreement if no prejudice results to the defendant. United States v. 
Am. Bag & Paper Corp., 609 F.2d 1066, 1067-68 (3d Cir. 1979) (per curiam) (in sentence for Sherman Act 
violation, trial judge required payment of interest on bargained for fine, but later withdrew such 
requirement; defendant prevented from withdrawing plea because no prejudice resulted).

1497. Fed. R. Crim. P. 11(e)(1).
1498. Id. 11(d).
1499. See notes 1439-41 supra and accompanying text (discussing coerced guilty pleas).
1500. 434 U.S. 357 (1978).
1501. Id. at 365. See United States v. Gardner, 611 F.2d 770, 773 (9th Cir. 1980) (Government offered 

to drop two tax evasion charges if defendant pled guilty to third and cooperated in investigation; when he 
refused subsequent indictment on separate charge valid because defendant free to accept or reject offer); cf. 
United States v. Boyd, 610 F.2d 521, 524 (8th Cir. 1979) (Government threatened to indict defendant on 
kidnapping charge if he did not plead guilty to Mann Act violation; defendant not entitled to withdraw plea 
because no proof threat fraudulent), cert, denied, 100 S. Ct. 1052 (1980).

1502. Bordenkircher v. Hayes, 434 U.S. at 360-61.
1503. The text of rule 11(e)(6) as amended reads as follows:

(e) Plea agreement procedure............
(6) Inadmissibility of pleas, plea discussions, and related statements. Except as otherwise 
provided in this paragraph, evidence of the following is not, in any civil or criminal 
proceeding, admissible against the defendant who made the plea or was a participant in the 
plea discussions: (A) a plea of guilty which was later withdrawn; (B) a plea of nolo 

In addition, the trial judge must personally ask the defendant in open court 
whether the plea is the result of any threats or promises apart from the plea 
bargain.1498 The judge may not accept a plea that is the result of such 
coercion.1499 In the 1978 case of Bordenkircher v. Hayes,1500 however, the 
Supreme Court held that a threat to reindict on other charges a defendant 
who refuses to plead guilty to an original indictment is an acceptable 
prosecutorial practice if the defendant is free to accept or reject the offer and 
is informed at the start of the plea bargaining process that the prosecutor 
intends to use such a procedure.1501 The Court reasoned that such a procedure 
is equivalent to indicting the defendant originally on all the charges and then 
offering to drop some charges in exchange for a guilty plea.1502

Under rule 11(e)(6), as amended effective December 1, 1980,1503 evidence 
of withdrawn guilty pleas, nolo contendré pleas, and statements made in the 
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course of plea discussions with an attorney for the Government are inadmissi
ble in any criminal proceeding against the person who made the plea or 
offer.1504 The purpose of this provision is to encourage frank and open 
discussion during plea negotiations.1505 The advisory committee notes accom
panying the new rule emphasize that the suspect’s statements to law 
enforcement personnel other than government attorneys are outside the scope 
of the rule.1506 Thus, voluntary statements made to any government agent or 
official who is not an attorney may be admissible at a subsequent proceeding, 
even though made in an attempt to open plea negotiations.1507 The rule 
formerly provided that evidence of a nolo plea or of a guilty plea later 
withdrawn, or “statements made in connection with a plea or an offer to 
plead” are inadmissible.1508 Under that version, the dividing line between 
ordinary confessions and inadmissible plea discussions proved difficult to 
discern.1509

contendere; (C) any statement made in the course of any proceedings under this rule 
regarding either of the foregoing pleas; or (D) any statement made in the course of plea 
discussions with an attorney for the government which do not result in a plea of guilty or 
which result in a plea of guilty later withdrawn. However, such a statement is admissible (i) in 
any proceeding wherein another statement made in the course of the same plea or plea 
discussions has been introduced and the statement ought in fairness be considered contem
poraneously with it, or (ii) in a criminal proceeding for perjury or false statement if the 
statement was made by the defendant under oath, on the record, and in the presence of 
counsel.

Fed. R. Crim. P. 11(e)(6).
1504. Id.
1505. Fed. R. Crim P. 11(e)(6) (Advisory Committee Notes).
1506. Id.
1507. See id. (admissibility of statements made to government officials other than attorneys governed 

by standards for police interrogations).
1508. Fed. R. Crim. P. 11(e)(6) (amended effective Dec. 1, 1980).
1509. Last term the Fifth Circuit in United States v. Robertson, 582 F.2d 1356 (5th Cir. 1978) (en 

banc), held en banc that rule 11(e)(6) rendered inadmissible statements made during a plea discussion if the 
defendant exhibits an “actual subjective expectation” to negotiate a plea, which expectation is reasonable 
under the “totality of the objective circumstances.” Id. at 1366. This term the Seventh, and Ninth Circuits 
joined the Fifth Circuit in applying the Robertson test. See United States v. O’Brien, 618 F.2d 1234, 1240- 
41 (7th Cir. 1980) (recorded telephone conversation between defendant and FBI informant concerning 
possibility of plea bargain admissible when defendant fails to cooperate with FBI or further inquire into 
plea negotiations; no subjective expectation to negotiate plea); United States v. Posey, 611 F.2d 1389, 1390 
(5th Cir. 1980) (defendant’s statements to DEA agent offering cooperation admissible when agent promises 
only to inform U.S. Attorney of cooperation; no reasonable expectation of bargain); United States v. 
Pantohan, 602 F.2d 855, 857 (9th Cir. 1979) (defendant's statements to Treasury agents offering 
cooperation admissible when defendant not under arrest at time of statements and agents promise only to 
inform U.S. Attorney of cooperation; no subjective expectation to negotiate plea).

1510. Fed. R. Crim. P. 11(e)(6) (amended effective Dec. 1, 1980).
1511. Fed. R. Crim. P. 1 l(e)(6)(D)(ii) (amended effective Dec. 1, 1980).
1512. Id. 1 l(e)(6)(D)(i).

Under both the old1510 and the new1511 versions of rule 11(e)(6), statements 
made during plea discussions are admissible against the defendant in a 
prosecution for perjury or false statement if the defendant made the state
ments under oath, on the record, and in the presence of counsel. In addition, 
the new rule provides that if a statement made during a plea discussion is 
introduced at any proceeding, additional statements made during the discus
sion are admissible if fairness so requires.1512
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Withdrawing the Plea. Rule 32(d) of the Federal Rules of Criminal
Procedure allows a defendant to move to withdraw his plea of guilty or nolo 
contendere with the court’s permission.1513 The standard for judging plea 
withdrawal motions made prior to sentencing is whether the court in its 
discretion considers the withdrawal to be fair and just.1514 The court may 
grant a withdrawal motion made after sentencing only to correct “manifest 
injustice.”1515

A trial court may prevent a defendant from withdrawing his plea if 
withdrawal would prejudice the prosecution1516 or would constitute an abuse 
of the judicial system.1517 This term in United States v. Brown15™ the Fourth 
Circuit upheld the denial of a defendant’s motion to withdraw his guilty plea 
made prior to sentencing.1519 The court found that withdrawal of the plea

1513. Id. 32(d).
1514. Compare United States v. Navarro-Flores, No. 78-3735, slip op. at 2739, 2744 (9th Cir. 1980) (per 

curiam) (defendant not entitled to withdraw plea when evidence indicates plea made voluntarily as well as 
intelligently and withdrawal motion effort to abuse judicial process) and United States v. Boyd, 610 F.2d 
521, 524 (8th Cir. 1979) (defendant not entitled to withdraw plea when no evidence Government 
fraudulently induced plea by threatening to prosecute additional charge), cert, denied, 100 S. Ct. 1052 
(1980) and United States v. Carden, 599 F.2d 1320, 1321-22 (4th Cir.) (per curiam) (defendant not entitled 
to withdraw plea when substantial prejudice would result to Government and no satisfactory reason for 
allowing withdrawal), cert, denied, 444 U.S. 874 (1979) with United States v. Hancock, 607 F.2d 337, 338- 
39 (10th Cir. 1979) (defendant entitled to withdraw plea when no evidence Government prejudiced or 
withdrawal motion effort to abuse judicial process) and United States v. Pressley, 602 F.2d 709, 711 (5th 
Cir. 1979) (per curiam) (remand to determine whether defendant entitled to withdraw plea on grounds that 
waiver of rights not knowing and voluntary) and United States v. Cammisano, 599 F.2d 851, 856-57 (8th 
Cir. 1979) (defendant entitled to withdraw plea when trial court fails to determine whether plea voluntary 
and evidence indicates plea coerced).

1515. Fed. R. Crim. P. 32(d); see United States v. Tiler, 602 F.2d 30, 35 (2d Cir. 1979) (defendants not 
entitled to withdraw plea in criminal case even though Government allegedly violated plea agreement by 
seeking civil penalties when defendants fail to prove manifest injustice would result); cf. United States v. 
Salas, 602 F.2d 215, 217 (9th Cir. 1979) (defendants not entitled to withdraw plea more than year after 
sentencing on ground of technical violation of rule 11 when no actual prejudice shown and trial court 
complies with substance of rule); United States v. Becklean, 598 F.2d 1122, 1124 (8th Cir. (defendants not 
entitled to withdraw plea even though misinformed by counsel that prosecutor agreed to make no sentence 
recommendation when misunderstanding not significant in decision to plead guilty), cert, denied, 444 U.S. 
864 (1979).

Two circuits have held that the “fair and just” standard, not the stricter “manifest injustice” standard, 
applies when a defendant attempts to withdraw his plea after he has been tentatively sentenced under 18 
U.S.C. § 4205(c), but before final sentencing has occurred. See United States v. Barker, 514 F.2d 208, 220 
(D.C. Cir.) (en banc) (presentence motion to withdraw guilty pleas should be granted when “fair and just” 
to do so), cert, denied, 421 U.S. 1013 (1975); United States v. Thomas, 415 F.2d 1216, 1218 (9th Cir. 1969) 
(same). Several other circuits have reserved judgment on this question. E.g., United States v. Bradin, 535 
F.2d 1039, 1040 (8th Cir. 1976); United States v. Jerry, 487 F.2d 600, 611 n.29 (3d Cir. 1973); Callaway v. 
United States, 367 F.2d 140, 142 (10th Cir. 1966) (per curiam). This term the Fourth Circuit in United 
States v. Carden, 599 F.2d 1320 (4th Cir. 1979) (per curiam), also reserved judgment on which standard 
should apply. See id. at 1322 (because district court did not abuse discretion in denying defendant’s motion 
to withdraw plea even under more lenient standard, appeal fails to present occasion to decide which 
standard proper). The court held that even under the more liberal “fair and just” standard the defendant 
was not entitled to withdraw his plea because he presented “no satisfactory reason” for withdrawal, and the 
Government showed it would be “substantially prejudiced.” Id.

1516. United States v. Hancock, 607 F.2d 337, 338-39 (10th Cir. 1979).
1517. Compare United States v. Navarro-Flores, No. 78-3735, slip op. at 2755 (9th Cir. 1980) 

(defendant not entitled to withdraw plea when motion made only after codefendant acquitted at trial) with 
United States v. Hancock, 607 F.2d 337, 338-39 (10th Cir. 1979) (defendant entitled to withdraw plea 
because no evidence Government prejudiced or withdrawal motion effort to abuse judical process).

1518. 617 F.2d 54 (4th Cir. 1980) (per curiam).
1519. Id. at 55.
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would prejudice the prosecution because the Government had dismantled its 
trial preparation as well as notified its witnesses not to appear, and it would 
have to cancel the defendant’s grand jury appearance in a related investiga
tion.1520 These hardships, combined with the defendant’s inability to show a 
compelling reason for a trial, led the court to prevent withdrawal of the 
plea.1521 The Ninth Circuit reached a similar result this term in United States 
v. Conrad. 1522 The Conrad court refused to allow withdrawal of a guilty plea 
that the defendant contended was involuntary as a result of rule 11 
violations.1523 Although acknowledging that technical violations of rule 11 
had occurred, the court found that the violations did not render the plea 
involuntary and that the withdrawal motion was an effort to abuse the judicial 
process.1524 The court explained that the defendant pled guilty as a tactical 
maneuver to gain concessions from the prosecutor and then sought to 
withdraw the plea to delay his conviction until his state probation period 
ended.1525

1520. Id.
1521. Id.
1522. 598 F.2d 506 (9th Cir. 1979).
1523. Id. at 509-10.
1524. Id.
1525. Id. at 509.
1526. U.S. Const, amend. V. The double jeopardy clause applies to the states through the fourteenth 

amendment. See Benton v. Maryland, 395 U.S. 784, 795-96 (1969) (protection against double jeopardy 
“fundamental” to American system of justice; same constitutional standards must apply to state and 
federal proceedings); Gwinn v. Deane, 613 F.2d 1, 2 n.2 (1st Cir. 1980) (per curiam) (undisputed that 
fourteenth amendment makes double jeopardy clause applicable to state proceedings).

1527. See United States v. Ball, 163 U.S. 662, 671 (1896) (when defendant acquitted by verdict duly 
returned and received, verdict cannot be reviewed without putting defendant twice in jeopardy); United 
States v. Wilkinson, 601 F.2d 791, 794 (5th Cir. 1979) (double jeopardy clause forbids second trial; 
prosecution not entitled to second opportunity to supply evidence it failed to present initially).

1528. See In re Nielsen, 131 U.S. 176, 187 (1889) (conviction for unlawful cohabitation bars subsequent 
prosecution for adultery; double jeopardy bars reprosecution for same offense after conviction). When a 
defendant successfully appeals a conviction, however, the double jeopardy clause does not bar retrial. See 
United States v. Bizzard, 615 F.2d 1080, 1082 (5th Cir. 1980) (when conviction reversed for error injury 
instructions double jeopardy clause does not prevent retrial).

1529. See Ex parte Lange, 85 U.S. (18 Wall.) 872, 878 (1873) (constitutional protection against more 
than one trial meaningless if multiple punishments allowed); cf. North Carolina v. Pearce, 395 U.S. 711, 
717 (1969) (when defendant resentenced, court must give full credit for time served). The denial of parole 
does not trigger the protection offered by the double jeopardy clause against multiple punishments. Cf. 
Averhart v. Tutsie, 618 F.2d 479, 483-84 (7th Cir. 1980) (parole board may consider seriousness of offense 
when determining appropriateness of parole without violating double jeopardy clause).

1530. See Green v. United States, 355 U.S. 184, 187-88 (1957) (state may not use its greater resources 

DOUBLE JEOPARDY

The double jeopardy clause states that “nor shall any person be subject for 
the same offense to be twice put in jeopardy of life or limb.”1526 Broadly 
speaking, this language grants a defendant three constitutional protections: 
protection after acquittal against a second prosecution for the same of
fense,1527 protection after conviction against a second prosecution for the same 
offense,1528 1529 and protection against multiple punishments for the same of
fense. 1527 These protections stem from the belief that a defendant should not 
have to suffer the anxiety, expense, and embarrassment of an additional trial 
for the same offense,1530 nor if found innocent, the risk of conviction at a 
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second proceeding.1531 The defendant has a right to regard as conclusive the 
findings of the first trier of fact.1532 In addition, the defendant should not be 
punished twice for the same offense.1533

repeatedly to seek conviction of individual, thereby subjecting him to ordeal); United States v. Moore, 613 
F.2d 1029, 1033 (D.C. Cir. 1979) (because state’s resources far greater than defendant’s, double jeopardy 
clause necessary bulwark against anxiety and expense of multiple prosecutions), cert, denied, 100 S.Ct. 
2922 (1980); United States v. Rodríguez, 612 F.2d 906, 921 (5th Cir. 1980) (same).

1531. See Arizona v. Washington, 434 U.S. 497, 504 & n.14 (1978) (successive prosecutions may 
increase possibility of mistaken finding of guilt); Harris v. Young, 607 F.2d 1081, 1087 (4th Cir. 1979) 
(delay in ending case may increase possibility of mistaken finding of guilt).

1532. See Crist v. Bretz, 437 U.S. 28, 35 (1978) (double jeopardy clause protects defendant’s interest in 
retaining chosen jury); Harris v. Young, 607 F.2d 1081, 1086 (4th Cir. 1979) (clause protects valued right 
to have guilt or innocence determined by first trier of fact).

1533. See Ex parte Lange, 85 U.S. (18 Wall.) 872, 878 (1873) (no doubt that double jeopardy clause 
protects defendants from second punishment on same facts for same statutory offense).

1534. See In re Grand Jury Proceedings (Horak), 625 F.2d 767, 771 (8th Cir.) (per curiam) (double 
jeopardy claim may not be based on prior conviction for civil contempt), cert, denied, 49 U.S.L.W. 3223 
(Oct. 7, 1980); United States v. Lasky, 600 F.2d 765, 767 n.l (9th Cir. 1979) (double jeopardy clause applies 
only to criminal proceedings; jeopardy does not attach at prior administrative hearing that contemplated 
not punishment but suspension of mail service to protect public), cert, denied, 444 U.S. 979 (1980). The 
protections of the double jeopardy clause apply to juvenile as well as to adult proceedings. See Breed v. 
Jones, 421 U.S. 519, 531 (1975) (jeopardy attaches when juvenile court, as trier of fact, begins to hear 
evidence of criminal acts); Rios v. Chavez, 620 F.2d 702, 708 (9th Cir. 1980) (jeopardy attaches at juvenile 
hearing when evidence of commission of offense presented in 140 pages of 194 page transcript); Sims v. 
Engle, 619 F.2d 598, 601 (6th Cir. 1980) (jeopardy attaches when juvenile court conducts full investigation 
of facts underlying delinquency charge as opposed to when it conducts preliminary or probable cause 
hearing).

1535. See Serfass v. United States, 420 U.S. 377, 389 (1975) (jeopardy does not attach upon dismissal of 
indictment).

1536. See Crist v. Bretz, 437 U.S. 28, 35 (1978) (jeopardy attaches when jury empaneled and sworn 
rather than upon swearing of first witness; clause protects defendant’s interest in retaining chosen jury); 
United States v. DiLapi, 616 F.2d 613, 614 (2d Cir. 1980) (per curiam) (jeopardy does not attach when jury 
selected but not yet sworn); Mayberry v. Davis, 608 F.2d 1070, 1072 (5th Cir. 1979) (jeopardy does not 
attach when indictment dismissed before jury empaneled and sworn). The Court in Crist held that the 
federal rule that jeopardy attaches when the jury is empaneled and sworn applies to the states. 437 U.S. at 
38.

1537. See Serfass v. United States, 420 U.S. 377, 388 (1975) (jeopardy attaches in nonjury trial when 
judge begins to hear evidence); United States v. Moore, 613 F.2d 1029, 1035 (D.C. Cir. 1979) (jeopardy 
attaches when judge begins to hear evidence on disputed element of crime), cert, denied, 100 S.Ct. 2922 
(1980); Harris v. Young, 607 F.2d 1081, 1084 n.3 (4th Cir. 1979) (jeopardy attaches when judge hears 
testimony); United States v. Allied Towing Corp., 602 F.2d 612, 616 (4th Cir. 1979) (jeopardy attaches 
when judge receives stipulation of facts).

1538. United States v. Jerry, 487 F.2d 600, 606 (3d Cir. 1973); cf. United States v. Sanchez, 609 F.2d 
761, 763 (5th Cir. 1980) (jeopardy does not attach when judge accepts plea only “temporarily” and final 
judgment deferred until probation report examined); Clark v. Blackburn, 605 F.2d 163, 164 (5th Cir. 1979) 
(per curiam) (jeopardy does not attach when guilty plea properly withdrawn). The Fourth Circuit held this 
term that a guilty plea operates to waive double jeopardy protection. Brown v. Maryland, 618 F.2d 1057, 
1059 (4th Cir. 1980). This holding directly contradicts the Supreme Court’s decision in Menna v. New 
York, 423 U.S. 61, 62 (1975) (per curiam).

The double jeopardy clause applies only if a defendant undergoes succes
sive criminal prosecutions.1534 In addition, a defendant must have been put in 
jeopardy at the first proceeding before he can raise a claim of double jeopardy 
at a subsequent proceeding. 1535 Although in a jury trial jeopardy attaches 
when the jury has been empaneled and sworn,1536 in a bench trial jeopardy 
attaches when the judge begins to hear evidence.1537 Jeopardy also attaches 
upon the acceptance of a guilty plea.1538
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An individual defendant1539 who wishes to raise a double jeopardy defense 
to retrial must, according to the majority of the circuits, move before trial to 
dismiss the offending indictment on double jeopardy grounds or the defense is 
waived.1540 Once a timely motion is made, the district court may hold a 
pretrial hearing solely on the double jeopardy issue.1541 At the hearing the 
defendant need merely place the double jeopardy defense in issue by tendering 
a prima facie nonfrivolous claim.1542 The burden of persuasion then shifts to 
the Government to show by a preponderance of the evidence that the 
indictment charges an offense separate from that which formerly placed the 
defendant in jeopardy.1543

Because the double jeopardy clause protects not only against an additional 
conviction for the same offense but also against the anxiety and expense of an 
additional trial, a defendant may immediately appeal as a final order the 
pretrial denial of a double jeopardy claim.1544 The Fifth Circuit concluded this 
term, however, that a defendant may appeal immediately only if the double 
jeopardy claim at issue presents a potential total bar to reprosecution.1545 The 
court held that when a defendant moves to suppress evidence on the grounds 
of collateral estoppel, the collateral estoppel issue raises a valid double 
jeopardy claim but immediate appeal is inappropriate because resolution of 
the evidentiary issue in the defendant’s favor would not bar reprosecution.1546

The issues most frequently litigated under the double jeopardy clause 
concern the definition of the circumstances under which a defendant can

1539. A corporation may claim the protection of the double jeopardy clause. United States v. Hospital 
Monteflores, Inc., 575 F.2d 332, 333-34 (1st Cir. 1978); United States v. Security Nat’l Bank, 546 F.2d 492, 
494 (2d Cir. 1976), cert, denied, 430 U.S. 950 (1977).

1540. See, e.g., United States v. Perez, 565 F.2d 1227, 1232 (2d Cir. 1977) (immunity from double 
jeopardy waived if not affirmatively pleaded at time of trial); United States v. Scott, 464 F.2d 832, 833 
(D.C. Cir. 1972) (same); United States v. Buonomo, 441 F.2d 922, 924 (7th Cir.) (same), cert, denied, 404 
U.S. 845 (1971); Grogan v. United States, 394 F.2d 287, 289 (5th Cir. 1967) (same), cert, denied, 393 U.S. 
830 (1968); Haddad v. United States, 349 F.2d 511, 514 (9th Cir.) (same), cert, denied, 382 U.S. 896 (1965); 
Ferina v. United States, 340 F.2d 837, 838 (8th Cir.) (same), cert, denied, 381 U.S. 902 (1965); Barker v. 
Ohio, 328 F.2d 582, 584 (6th Cir. 1964) (same). See generally Fed. R. Crim. P. 12(b)(1) (defenses and 
objections based on defects in institution of prosecution must be raised before trial).

To preserve the defendant’s double jeopardy protection, the trial court should act on the motion before 
trial. See Drayton v. Hayes, 589 F.2d 117, 121 (2d Cir. 1979) (defendant’s protection against repeated trials 
violated if double jeopardy claim heard only after second trial).

1541. See United States v. Stricklin, 591 F.2d 1112, 1117 (5th Cir.) (double jeopardy issue may be 
decided and appealed before trial on challenged indictment), cert, denied, 444 U.S. 963 (1979).

1542. Id. at 1117. (adopting opinion of United States v. Immon, 569 F.2d 326, 332 (3d Cir. 1977)).
1543. Id. at 1118-19. A district court’s ruling on the pretrial motion is based only on the evidence then 

before it and may later be vacated if warranted by additional evidence. Id. at 1119.
1544. See Abney v. United States, 431 U.S. 651, 659-60 (1977) (trial court’s pretrial denial of 

defendant’s motion to dismiss indictment on double jeopardy grounds immediately appealable; double 
jeopardy clause significantly undermined by postponing review until after conviction and sentencing); cf. 
United States v. Gamble, 607 F.2d 820, 823 (9th Cir. 1979) (Abney does not require defendant to appeal 
double jeopardy issue immediately; issue may be reserved for appeal after conviction), cert, denied, 444 
U.S. 1092 (1980); United States v. Wilkinson, 601 F.2d 791, 795 (5th Cir. 1979) (same). When determining 
whether a defendant has a right to appeal immediately, the appellate court must consider whether the trial 
court denied a motion raising a genuine double jeopardy claim. See United States v. Solano, 605 F.2d 1141, 
1142-43 (9th Cir. 1979) (Abney allows pretrial appeal from denial of double jeopardy claim alone; alleged 
violation of plea arrangement does not sufficiently implicate double jeopardy to allow immediate appeal), 
cert, denied, 444 U.S. 1020 (1980).

1545. United States v. Mock, 604 F.2d 336, 338 (5th Cir. 1979).
1546. Id.
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invoke the clause’s three protections. Courts have considered such issues as 
whether the double jeopardy clause bars reprosecution by a different sover
eign, increases in a defendant’s sentence, reprosecution after a ruling in the 
defendant’s favor, prosecution for the same act under different statutes, 
relitigation of an issue previously decided in a different proceeding, and 
reprosecution after declaration of a mistrial.

Dual Sovereignty. The double jeopardy clause does not prevent succes
sive prosecutions for the same acts when charges are brought by different 
sovereigns.1547 Consequently, a prior state prosecution does not bar a 
subsequent federal prosecution,1548 just as an earlier federal prosecution does 
not prevent a subsequent state prosecution.1549 The doctrine of dual sovereign
ty assumes that a single act may constitute a distinct offense against two 
sovereigns with potentially different interests and thus should be punishable 
by both.1550 The protection of the double jeopardy clause may apply, however, 
if the state prosecution serves merely as a cover and a tool for federal 
authorities.1551

Despite authority under the dual sovereignty doctrine to institute federal 
proceedings after a state prosecution, the Department of Justice has adopted 
an internal policy, known as the Petite policy, to limit successive state-federal 
prosecutions.1552 Under the policy, federal authorities may prosecute follow-

1547. See Rinaldi v. United States, 434 U.S. 22, 28 (1977) (per curiam) (if double jeopardy clause 
applied to prosecutions by different sovereigns, sovereign with lesser interest might proceed first and 
preclude achievement of second sovereign's greater interest); United States v. Brown, 604 F.2d 557, 559 
(8th Cir. 1979) (each sovereign entitled to prosecute defendant for acts made criminal under own law).

1548. See Abbate v. United States, 359 U.S. 187, 196 (1959) (prior state conviction for conspiracy to 
destroy property of another does not bar federal prosecution for conspiracy to destroy interstate 
communications facilities); United States v. Aleman, 609 F.2d 298, 309 (7th Cir. 1979) (state robbery 
conviction does not bar subsequent federal prosecution based on same acts), cert, denied, 445 U.S. 946 
(1980); United States v. Solano, 605 F.2d 1141, 1143 (9th Cir. 1979) (state prosecution for racketeering 
does not bar subsequent federal prosecution for same acts), cert, denied, 444 U.S. 1020(1980); United States 
v. Brown, 604 F.2d 557, 559 (8th Cir. 1979) (state conviction for possession with intent to deliver heroin 
does not bar subsequent federal prosecution for conspiracy to possess and distribute heroin); United States 
v. Taylor, 603 F.2d 732, 734 (8th Cir.) (state conviction for delivery of narcotics does not bar subsequent 
federal prosecution for possession with intent to distribute), cert, denied, 444 U.S. 982 (1979); United States 
v. Sellers, 603 F.2d 53, 57 (8th Cir. 1979) (state conviction for possession with intent to deliver heroin does 
not bar subsequent federal prosecution for conspiracy to distribute heroin), vacated on other grounds, 100 S. 
Ct. 3033 (1980); Delay v. United States, 602 F.2d 173, 175 (8th Cir. 1979) (state murder conviction does 
not bar subsequent federal prosecution for bank robbery and killing related to same acts), cert, denied, 445 
U.S. 907 (1980). But cf. United States v. Alston, 609 F.2d 531, 537 n.31 (D.C. Cir. 1979) (dictum) 
(underlying rationale of dual sovereignty absent when defendant prosecuted for violating laws of both 
United States and District of Columbia because laws emanate from same sovereign), cert, denied, 445 U.S. 
918 (1980). The dual sovereignty doctrine applies when a foreign nation institutes the prior prosecution. 
See United States v. McRary, 616 F.2d 181, 185 (5th Cir. 1980) (prior incarceration in Cuba for hijacking 
boat does not bar second trial in United States on federal kidnapping charge).

1549. See Bartkus v. Illinois, 359 U.S. 121, 124, 139 (1959) (due process does not bar state robbery 
conviction following federal acquittal on robbery charge).

1550. Rinaldi v. United States, 434 U.S. 22, 24 n.5 (1977) (per curiam).
1551. Compare Bartkus v. Illinois, 359 U.S. 121, 123-24 (1959) (federal authorities may not use state 

prosecution to achieve equivalent of second federal indictment) with United States v. Aleman, 609 F.2d 
298, 309 (7th Cir. 1979) (federal authorities may not orchestrate initial state conviction to provide basis for 
federal indictment; that FBI agent testified at state trial and federal prosecutor listed as potential state 
witness indicates cooperation but not orchestration), cert, denied, 445 U.S. 946 (1980).

1552. See Rinaldi v. United States, 434 U.S. 22, 28-29 & n.14 (1977) (per curiam) (Justice Department 



1980] Project: Criminal Procedure 407

ing a state prosecution for the same acts only if the reasons for doing so are 
compelling and if an Assistant Attorney General approves the prosecu
tion.* 1553 Because the Petite policy is only an internal rule of self-restraint, the 
circuits consistently have held that the defendant may not enforce its 
application.1554 Under the Supreme Court’s mandate in Rinaldi v. United 
States, 1555 however, the federal courts must grant a Government request to 
dismiss an indictment brought in violation of the policy.1556

adopted Petite policy to serve fairness interests not otherwise protected by double jeopardy clause because 
of dual sovereign principle). The policy derives its name from Petite v. United States, 361 U.S. 529 (1960) 
(per curiam), in which the Court first referred to the Department of Justice’s policy against duplication of 
state and federal prosecutions. Id. at 531 (citing Department of Justice press release, Apr. 6, 1959).

1553. Rinaldi v. United States, 434 U.S. at 24 n.5.
1554. See United States v. Alston, 609 F.2d 531, 537 (D.C. Cir. 1979) (Petite policy is executive policy 

that Government may waive at its discretion), cert, denied, 445 U.S. 918 (1980); United States v. Solano, 
605 F.2d 1141, 1143 (9th Cir. 1979) (violation of Petite policy does not compel dismissal of federal 
prosecution), cert, denied, 444 U.S. 1020 (1980); United States v. Sellers, 603 F.2d 53, 57 (8th Cir. 1979) 
(courts will not question Government’s waiver of Petite policy), vacated on other grounds, 100 S. Ct. 3033 
(1980); Delay v. United States, 602 F.2d 173, 178 (8th Cir. 1979) (failure of United States Attorney to 
obtain prior approval for federal prosecution after state convictions gives defendant no right to relief), cert, 
denied, 445 U.S. 907 (1980); United States v. McInnis, 601 F.2d 1319, 1323 (5th Cir. 1979) (courts will not 
enforce Petite policy by dismissing indictment at defendant’s request), cert, denied, 100 S. Ct. 1649 (1980); 
United States v. Fossler, 597 F.2d 478, 483 (5th Cir. 1979) (same); United States v. Smith, 595 F.2d 1176, 
1181 (9th Cir. 1979) (same).

1555. 434 U.S. 22 (1977) (per curiam). In Rinaldi the Government sought to dismiss an indictment 
duplicating state charges after the federal prosecution had been deliberately initiated in violation of the 
Petite policy. Id. at 24-25.

1556. Id. at 31-32 (fairness requires that defendant receive benefit of Petite policy whenever its 
application sought by Government). One circuit judge argued this term that the rationale of fairness 
underlying Rinaldi should also apply to give defendants the right to enforce the Petite policy. See Delay v. 
United States, 602 F.2d 173, 179 (8th Cir. 1979) (Heaney, J., concurring) (policy should be enforceable by 
defendant when issue of Petite policy violation properly raised at trial and on appeal), cert, denied, 444 U.S. 
1012 (1980).

1557. Cf. Sims v. United States, 607 F.2d 757, 759 (6th Cir. 1979) (per curiam) (when imposition of 
sentence suspended and defendant placed on probation, double jeopardy clause does not bar revocation of 
probation and imposition of statutorily authorized sentence).

1558. See United States v. DiFrancesco, 604 F.2d 769, 783-87 (2d Cir. 1979) (holding federal dangerous 
special offender statute that allows Government to appeal sentences unconstitutional), cert, granted, 444 
U.S. 1070 (1980).

1559. See Stuckey v. Stynchcombe, 614 F.2d 75, 76 (5th Cir. 1980) (resentencing to correct sentence 
below statutory minimum does not violate double jeopardy clause); cf. United States v. Wickham, 618 F.2d 
1307, 1311-12 (9th Cir. 1979) (deletion of early parole provision did not increase defendant’s sentence in 
violation of double jeopardy clause).

1560. See North Carolina v. Pearce, 395 U.S. 711, 721 (1969) (no double jeopardy claim because “slate 
wiped clean” by successful appeal).

Sentencing. Changes in a defendant’s sentence after its imposition1557
may raise double jeopardy issues. In the October 1980 term the Supreme 
Court will decide whether the double jeopardy clause bars the Government 
from appealing a legally imposed sentence.1558 The double jeopardy clause 
does not prevent alteration of an illegal sentence. 1559 In addition, if a 
defendant successfully appeals his conviction, a court may impose a harsher 
sentence on retrial because the original conviction has been wholly nul
lified.1560 When increasing the sentence, however, a court must state on the 
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record its reasons for the increase, thereby guarding against increases 
attributable to a judge’s vindictiveness.1561

1561. See id. at 725-26 (reasons for increasing sentence must be based on information received after the 
original sentencing proceeding; due process requires that vindictiveness for defendant’s success on appeal 
play no part in sentencing procedures).

1562. See United States v. Vera, 615 F.2d 1152, 1152-53 (6th Cir. 1980) (per curiam) (vacation of order 
changing sentence from consecutive to concurrent prohibited by double jeopardy clause because sentence 
enhanced); United States v. Fredenburgh, 602 F.2d 1143, 1147 (3d Cir. 1979) (when resentencing, trial 
court may not change suspended sentence to custodial sentence for those convictions upheld on appeal).

1563. 607 F.2d 383 (D.C. Cir. 1979).
1564. United States v. Frady, 348 F.2d 84, 85 (D.C. Cir.) (en banc) (per curiam), cert, denied, 382 U.S. 

909 (1965).
1565. United States v. Frady, 607 F.2d at 385.
1566. Id. at 387.
1567. See Government of Virgin Islands v. Richards, 618 F.2d 242, 245 (3d Cir. 1980) (when 

Government fails to sustain evidentiary burden, retrial on same theory barred by double jeopardy clause); 
cf. United States v. Scott, 437 U.S. 82, 91 (1978) (Government may not appeal acquittal based either on 
jury verdict or court ruling that evidence insufficient). But cf. United States v. Gonzalez, 617 F.2d 1358, 
1362 (9th Cir. 1980) (per curiam) (when trial record does not plainly demonstrate that court determined 
Government’s evidence insufficient, acquittal based on constitutional grounds equivalent to dismissal; 
Government may appeal).

1568. See Burks v. United States, 437 U.S. 1, 10-11 (1978) (determination by reviewing court that 
evidence produced at trial insufficient deemed equivalent of acquittal; retrial barred); United States v. 
Bodey, 607 F.2d 265, 268 (9th Cir. 1979) (when motion for judgment of acquittal based on insufficieny of 
evidence wrongfully denied, retrial barred; Burks rule applied retroactively).

1569. See Hawk v. Berkemer, 610 F.2d 445, 448 (6th Cir. 1979) (when plea bargain results in guilty plea 
to lesser offense, no determination of facts; Government may reprosecute on original charge when plea 
invalidated on procedural grounds); cf. Scott v. United States, 437 U.S. 82, 95-96 & n.13 (1978) (when 

When an appellate court remands for only resentencing, the double 
jeopardy clause provides greater protection than in the case of a remand for 
retrial: the lower court cannot impose a harsher punishment upon resentenc
ing.1562 This term the District of Columbia Circuit applied this rule in United 
States v. Frady.1563 The circuit court had previously vacated a defendant’s 
death sentence and ordered life imprisonment instead.1564 The lower court 
complied with the order but changed an additional robbery sentence of five to 
fifteen years from a concurrent to a consecutive sentence.1565 Because the 
defendant eventually would be eligible for parole under the life sentence, the 
court found that imposition of the consecutive sentence in effect increased the 
number of years the defendant was required to serve in confinement and 
consequently violated the double jeopardy clause.1566

Decisions in Defendant's Favor. When a defendant is acquitted because
the Government has failed to produce sufficient evidence of guilt, the double 
jeopardy clause bars reprosecution.1567 Because the Government should not 
be given another opportunity to produce evidence that it failed to produce at 
the first proceeding, the rule also applies if an appellate court overturns a 
lower court’s finding that the evidence was sufficient.1568 If an appellate court 
rules in the defendant’s favor for any other reason, a court faced with a 
subsequent double jeopardy claim must assess whether the prior determina
tion was based upon a resolution of a factual or a legal issue because the clause 
bars reprosecution only when there has been a factual determination of guilt 
or innocence.1569 For example, when the first proceeding ends in dismissal for 
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lack of jurisdiction, the defendant may not raise double jeopardy claims when 
the Government reprosecutes because the dismissal does not resolve in the 
defendant’s favor any factual elements of the offense.1570

indictment dismissed on grounds of preindictment delay, factual issue of guilt or innocence left unresolved; 
Government has right to appeal erroneous conclusions of law); United States v. Moore, 613 F.2d 1029, 
1037 (D.C. Cir. 1979) (when perjury indictment dismissed on grounds of recantation testimony, factual 
issue of guilt or innocence not resolved; Government may appeal dismissal of indictment), cert, denied, 100 
S. Ct. 2922 (1980);United States v. McInnis, 601 F.2d 1319, 1322-23 (5th Cir. 1979) (when indictment 
dismissed because statute inapplicable, factual guilt or innocence of offense not considered; Government 
may appeal), cert, denied, 100 S. Ct. 1649 (1980); Gwinn v. Deane, 613 F.2d 1, 3 (1st Cir. 1980) (per 
curiam) (when defendant convicted by lower court double jeopardy clause does not bar affirmance of 
conviction on appeal because only issues of law, not fact, decided).

1570. See United States v. Allied Towing Corp., 602 F.2d 612, 613, 616 (4th Cir. 1979) (when statute 
under which charges brought construed not to confer jurisdiction Government may reprosecute under 
alternate statute).

1571. The Criminal Appeals Act provides:

In a criminal case an appeal by the United States shall lie to a court of appeals from a decision, 
judgment, or order of a district court dismissing an indictment or information as to any one 
or more counts, except that no appeal shall lie where the double jeopardy clause of the United 
States Constitution prohibits further prosecution.

18 U.S.C. S 3731 (1976).
1572. 437 U.S. 82 (1978).
1573. Id. at 101; see United States v. McInnis, 601 F.2d 1319, 1322-23 (5th Cir. 1979) (when 

indictments for perjury and kidnapping before grand jury dismissed before trial on finding that acts not 
within scope of statute and statements not material to investigation within grand jury’s jurisdiction, 
Government appeal allowed because dismissal not related to defendant’s factual guilt or innocence), cert, 
denied, 100 S. Ct. 1649 (1980). In Scott the defendant moved to dismiss two counts of his indictment for 
distribution of narcotics on the ground that preindictment delay had prejudiced his defense. 437 U.S. at 84. 
The trial court granted the motion at the close of the evidence and the Government sought appeal of the 
dismissal. Id.

1574. See id. at 100 (no interest protected by double jeopardy clause harmed by Government appeal).
1575. Id. at 96.
1576. Id. at 99-100.

Government Appeals. A prior decision in favor of the defendant on
grounds other than factual issues relating to guilt or innocence will also affect 
the Government’s right to appeal the decision. In the absence of a double 
jeopardy bar, the Government has statutory authority to appeal the dismissal 
of an indictment.1571 1572 In the 1978 case of United States v. Scott1512 the Supreme 
Court held that an appeal does not violate the double jeopardy clause if the 
defendant deliberately sought termination of the proceedings on a basis 
unrelated to factual guilt or innocence.1573 The Court reasoned that the 
traditional rationales for invoking the double jeopardy clause do not apply to 
appeal of a dismissal.1574 The defendant does not need to be protected against 
an all powerful Government using its resources to convict him despite his 
innocence; he has chosen voluntarily to terminate the trial prior to a factual 
finding of guilt or innocence and he should bear the consequences. 1575 In 
addition, the defendant has voluntarily chosen to forgo his option to complete 
the trial with the first chosen jury, an option otherwise protected by the 
double jeopardy clause.1576 Lastly, the Court reasoned that preventing a 
Government appeal would deprive the public of its right to a complete 
opportunity to convict individuals who violate the law and have not been 
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deemed innocent.1577 Upon a successful appeal, the Government on retrial 
may introduce evidence beyond that used at the first trial.1578 Although the 
Government has explicit statutory authority to appeal only dismissals of 
indictments, courts consistently have held that the Government also may 
appeal the grant of a defendant’s motion for a judgment of acquittal: when 
reversal would would require only reinstatement of a guilty verdict, not a new 
trial.1579

1582. See Brown v. Ohio, 432 U.S. 161, 166 (1977) (Blockburger test focuses on statutory elements);

Multiple Charges and Offenses. In the 1932 case of Blockburger v.
United States1580 the Supreme Court held that a defendant may be punished 
for the same act under separate federal statutory provisions if each provision 
requires proof of differing additional facts.1581 Even if two offenses are proved 
by the same evidence, the Blockburger test is satisfied as long as the statutory 
elements differ.1582 Thus, the Government may prosecute for a conspiracy to

1577. Id. at 100. According to the majority, a defendant released for reasons not related to factual guilt 
or innocence cannot be deemed innocent. Id. at 98 n.ll.

1578. See United States v. Gallagher, 602 F.2d 1139, 1143 (3d Cir. 1979) (upon appellate reversal of 
conviction for any reason other than insufficiency of evidence, Government on retrial not limited to 
evidence at first trial), cert, dismissed, 444 U.S. 1040 (1980).

1579. See United States v. Jenkins, 420 U.S. 358, 365, 368 (1975) (under § 3731 Government may 
appeal acquittal in bench or jury trial if further proceedings not required by Government success); United 
States v. Forcellati, 610 F.2d 25, 30 (1st Cir. 1979) (Government appeal allowed under statute when 
motion for acquittal granted by district court after magistrate found defendant guilty; Government seeks 
not new trial but reinstatement of magistrate’s judgment), cert, denied, 445 U.S. 944 (1980); United States 
v. Woodruff, 600 F.2d 174, 175 (8th Cir. 1979) (per curiam) (under § 3731 Government may appeal issue 
of definition of intent when motion for judgment of acquittal granted after jury found defendant guilty of 
possession of unregistered shotgun); United States v. Bums, 597 F.2d 939, 940 (5th Cir. 1979) 
(Government may appeal when motion for judgment of acquittal granted after jury found defendant guilty 
of theft; reversal would require only reinstatement of jury’s guilty verdict).

1580. 304 U.S. 299 (1932).
1581. Id. at 304; see United States v. Boylan, 620 F.2d 359, 361 (2d Cir.) (no double jeopardy when 

conviction for substantive offense requires proof of receipt of illegal payments and conviction for 
racketeering requires proof only of patterned activity), cert, denied, 49 U.S.L.W. 3221 (U.S. Oct. 7, 1980); 
United States v. Caston, 615 F.2d 1111, 1117 (5th Cir.) (no double jeopardy when convictions for 
transporting stolen vehicle in interstate commerce and for concealing and selling same vehicle require 
proof of different facts), cert, denied, 49 U.S.L.W. 3220 (Oct. 7, 1980);United States v. Larranaga, 614 F.2d 
239, 241 (10th Cir. 1980) (no double jeopardy when conviction for receipt by felon of firearm requires proof 
of where gun came from and conviction for possession requires proof only of actual possession); United 
States v. Hawkins, 614 F.2d 85, 87 (5th Cir. 1980) (per curiam) (no double jeopardy when conviction for 
possession of stolen government checks requires proof of specific intent to possess unlawfully and 
conviction for uttering same checks requires proof of fraudulent attempt to circulate checks), cert, denied, 
100 S. Ct. 2926 (1980); United States v. Burkett, 612 F.2d 449, 451 (9th Cir. 1979) (no double jeopardy 
when acquittal on importation charges followed by prosecution for possession and distribution); United 
States v. Alston, 609 F.2d 531, 536 (D.C. Cir. 1979) (no double jeopardy when conviction for false 
pretenses requires proof of elements that mail fraud does not), cert, denied, 445 U.S. 918 (1980); Walker v. 
Loggins, 608 F.2d 731, 733 (9th Cir. 1979) (per curiam) (no double jeopardy when conviction for assault 
with deadly weapon requires proof weapon used and conviction for murder requires proof of death of 
human being); United States v. Solano, 605 F.2d 1144, 1145 (9th Cir. 1979) (no double jeopardy when 
conviction for racketeering requires proof of interstate travel and conviction for drug conspiracy requires 
proof of drug-related activity), cert, denied, 444 U.S. 1020 (1980); United States v. Gardner, 605 F.2d 1076, 
1077 (8th Cir. 1979) (convictions for making false statement in connection with acquisition of firearm and 
for receipt of firearm as felon each require proof of fact that other does not); United States v. Goodman, 
605 F.2d 870, 885 (5th Cir. 1979) (no double jeopardy when convictions for manufacturing and for 
possession with intent to distribute methaqualone each require proof of fact that other does not). 
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commit a substantive offense in addition to the underlying substantive offense 
because proof of an agreement is unique to the conspiracy charge, while proof 
of some additional overt act is required for the substantive charge.1588 
Repeated or continuing violations of the same statutory provision may be 
punished separately if the offenses are committed at different times or 
otherwise may be considered separate offenses; Blockburger applies only if 
multiple charges are brought based on the same act.* 1583 1584

Ianelli v. United States, 420 U.S. 770, 785 n. 17 (1975) (if each offense requires proof of fact that other does 
not, overlap in evidence irrelevant); United States v. Bankston, 603 F.2d 528, 534 (5th Cir. 1979) (same); 
United States v. Cowart, 595 F.2d 1023, 1034 (5th Cir. 1979) (same).

1583. See United States v. Brunk, 615 F.2d 210, 211 (5th Cir. 1980) (per curiam) (conviction for 
conspiracy to possess drug does not bar simultaneous conviction for possession of drug); United States v. 
Clark, 613 F.2d 391, 400 (2d Cir. 1979) (acquittal on conspiracy to import heroin does not bar subsequent 
prosecution for actual importation), cert, denied, 49 U.S.L.W. 3218 (Oct. 7, 1980); United States v. Brown, 
605 F.2d 557, 559 (8th Cir. 1979) (conviction for possession with intent to deliver heroin does not bar 
subsequent conviction for conspiracy to possess and distribute); United States v. Mock, 604 F.2d 341, 344 
(5th Cir. 1979) (acquittal on conspiracy charge does not bar later prosecution for substantive offense, 
although collateral estoppel may prevent Government from relitigating facts rejected at first trial); United 
States v. Taylor, 603 F.2d 732, 734 (8th Cir.) (conviction for delivery of narcotics does not bar subsequent 
prosecution for possession with intent to distribute), cert, denied, 444 U.S. 982 (1979); United States v. 
Bankston, 603 F.2d 528, 534 (5th Cir. 1979) (conviction for conspiracy to kidnap does not preclude 
simultaneous conviction forkidnapping); United States v. Romeros, 600 F.2d 1104, 1105 (5th Cir. 1979) 
(per curiam) (acquittal on substantive count of misapplying federal funds does not foreclose subsequent 
prosecution for related conspiracy), cert, denied, 444 U.S. 1077 (1980); United States v. Cowart, 595 F.2d 
1023, 1033 (5th Cir. 1979) (conviction for conspiracy to commit wire fraud does not preclude simultaneous 
conviction for aiding and abetting wire fraud); cf. United States v. Larkin, 605 F.2d 1360, 1367 (5th Cir. 
1979) (when conspiracy to embezzle and vicarious liability for employee’s embezzlement require proof of 
same agreement, Blockburger test not met), cert, denied, 100 S. Ct. 2160 (1980).

1584. See United States v. Johnson, 612 F.2d 843, 846-47 (4th Cir. 1979) (no double jeopardy when 
defendant prosecuted for separate thefts violating same statute even though acts committed as part of same 
criminal enterprise); Rogers v. United States, 609 F.2d 1315, 1318 (9th Cir. 1979) (earlier conviction for 
mail fraud does not bar second mail fraud conviction when different development scheme, different offense, 
and partially different times involved); United States v. Cambindo Valencia, 609 F.2d 603, 638 (2d Cir. 
1979) (conviction for conspiracy lasting one day and with different participants does not bar retrial on 
another continuing large scale conspiracy even though one-day conspiracy occurred during pendancy of 
continuing conspiracy); United States v. Green, 600 F.2d 154, 159 (8th Cir. 1979) (per curiam) 
(prosecution for possession and forgery of stolen checks does not bar subsequent prosecution for 
conspiracy to possess and forge different checks); United States v. Van Cleave, 599 F.2d 954, 956 (10th Cir. 
1979) (acquittal on charge of interstate transportation of stolen vehicle does not bar subsequent prosecution 
for transportation of different vehicle at later time even if both part of common conspiracy).

1585. See Brown v. Ohio, 432 U.S. 161, 168 (1977) (greater and lesser included offenses fail 
Blockburger test because lesser offense requires no proof beyond that needed for proof of greater).

1586. See id. at 168-69 (double jeopardy clause forbids successive prosecution for greater and lesser 
included offense because offenses same under Blockburger); United States v. Beusch, 596 F.2d 871, 879 
(9th Cir. 1979) (conviction for lesser included offense normally bars later conviction for greater offense); cf. 
United States v. Larkin, 605 F.2d 1360, 1367 (5th Cir. 1979) (acquittal on greater offense does not bar 
retrial on lesser offense when both offenses tried simultaneously in alternative), cert, denied, 100 S. Ct. 2160 
(1980).

When a defendant receives an enhanced sentence for his latest offense because he has committed prior, 
similar offenses, the prior offenses are not considered lesser included offenses for double jeopardy purposes. 

Traditional application of Blockburger, however, would preclude separate 
punishment for greater and lesser included offenses because, by definition, all 
statutory elements of a lesser offense are included in the greater. 1585 Applying 
Blockburger, the Supreme Court has held that the double jeopardy clause bars 
successive prosecutions for greater and lesser included offenses.1586 This term, 
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however, in Whalen v. United States'5*5 the Court implied that when a 
defendant faces multiple charges in a single criminal proceeding, Blockburger 
is used only to determine whether Congress has authorized separate punish
ments.1587 1588 Applying the Blockburger test the Court found that Congress had 
not intended separate punishments for murder and a lesser included rape 
offense and that the circuit court violated the double jeopardy clause by 
imposing multiple sentences.1589 Because the Court viewed Blockburger as 
merely a rule of statutory construction, the Court implied that Congress 
could have authorized separate punishments for the two offenses without 
violating the double jeopardy clause,1590 and four Justices would have 
expressly so held.1591

See Montgomery v. Bordenkircher, 620 F.2d 127, 129 (6th Cir. 1980) (per curiam) (habitual criminal 
statutes that enhance punishment based on prior convictions do not create independent greater offense but 
rather define a status for enhanced punishment of latest offense); Cordova v. Romero, 614 F.2d 1267, 1269 
(9th Cir. 1980) (enhanced sentencing statute for firearm offense does not create independent greater offense 
but rather more severe penalty for single offense committed with gun); Goodloe v. Parratt, 605 F.2d 1041, 
1047 (8th Cir. 1979) (enhancement and habitual criminal statutes based on prior convictions do not charge 
separate and distinct crime but instead impose more severe punishment for latest offense).

1587. 100 S. Ct. 1432 (1980).
1588. Id. at 1438.
1589. Id. at 1439-40.
1590. Id. at 1439 (Congress could have imposed cumulative sentences for felony murder and 

underlying felony).
1591. See id. at 1440 (White, J., concurring) (imposition of sentences for greater and lesser included 

offenses within constitutional power; double jeopardy clause not implicated); id. at 1440-41 (Blackmun, J., 
concurring) (double jeopardy clause does not prevent cumulative punishment when legislature clearly 
intends multiple penalties for same act); id. at 1446-47 (Rehnquist, J., with Burger, C.J., dissenting) 
(legislature could provide for separate punishments under two statutes even if statutes define same offense 
for Blockburger purposes).

1592. 100 S. Ct. 2260 (1980).
1593. Id. at 2267-68. In Vitale the Court questioned the validity of the Illinois Supreme Court’s finding 

that under Illinois law the failure to reduce speed is a lesser included offense of involuntary manslaughter. 
Id. at 2266-67. The Supreme Court noted that if manslaughter by automobile does not always require proof 
of a failure to slow, then the two offenses are not the "same” under Blockburger. Id. at 2267.

1594. Id. The majority conceded that the defendant would have a “substantial” claim of double 
jeopardy if the state as a practical matter found it necessary to prove a failure to slow in order to prove 
manslaughter. Id. The dissent, however, stated that the defendant’s claim in such a circumstance would not 
be merely substantial, but dispositive. Id. at 2270 (Stevens, J., with Brennan, Stewart & Marshall, JI, 
dissenting).

1595. See United States v. Larkin, 605 F.2d 1360, 1371 (5th Cir. 1979) (following mistrial on one count

Despite its decision in Whalen, the Supreme Court this term continued to 
apply Blockburger as the constitutionally imposed standard for determining 
whether two offenses are the same for purposes of successive prosecution. In 
Illinois v. Vitale1592 the Court applied Blockburger to vacate and remand a 
state supreme court’s finding that two offenses, careless failure to reduce 
driving speed and involuntary manslaughter, were greater and lesser offenses 
under the Blockburger test.1593 The Court held that the mere possibility that 
the state would rely upon all the evidence required to prove the first 
conviction for the traffic offense in order to establish an element of its 
manslaughter case did not bar the latter prosecution.1594

Collateral Estoppel. The doctrine of collateral estoppel prohibits the
Government from relitigating factual issues necessarily decided in favor of the 
defendant at a prior, but different, proceeding.1595 Although the doctrine 



1980] Project: Criminal Procedure 413

developed as part of the civil law, the double jeopardy clause embodies 
collateral estoppel as a constitutional requirement.* 1596 The doctrine may be 
difficult to apply, however, when the defendant must rely upon a general 
verdict to prove that findings were made in his favor and hence cannot be 
relitigated.1597

and acquittal on six counts, Government may not relitigate at retrial issues of fact fundamental to 
acquittals), cert, denied, 100 S. Ct. 2160 (1980); United States v. Sarno, 539 F.2d 404, 407 (9th Cir. 1979) 
(because veracity of defendant’s testimony decided at first trial, Government may not relitigate issue of 
veracity when defendant later charged with testifying falsely at first proceeding). See generally United 
States v. Brunk, 615 F.2d 210, 211 (5th Cir. 1980) (per curiam) (collateral estoppel cannot be invoked when 
defendant convicted, not acquitted, at first trial); United States v. Mock, 604 F.2d 341, 343-44 (5th Cir. 
1979) (double jeopardy protection prohibits Government from prosecuting defendant twice for same crime; 
collateral estoppel prohibits Government from relitigating factual issues previously decided to prove 
elements of crime presently charged).

1596. See Ashe v. Swenson, 397 U.S. 436, 445-46 (1970) (incorporation of collateral estoppel into 
double jeopardy clause prevents second trial for robbery of another victim when previous trial established 
that defendant not member of group committing simultaneous robberies); cf. United States v. Bowman, 
609 F.2d 12, 18-19 (D.C. Cir. 1979) (when same facts formed basis for charges of obstructing due process 
and of impeding witness, acquittal on one count collaterally estops retrial on second count following 
mistrial); Jones v. Blankenship, 602 F.2d 650, 651 (4th Cir. 1979) (finding of no malice in shotgun murder 
of one victim does not preclude finding of malice for wounding of second individual, even though both 
incidents resulted from single shot; first trial did not necessarily decide intent issue with respect to second 
injury); Green v. Estelle, 601 F.2d 877, 879 (5th Cir. 1979) (when two murders committed simultaneously 
and no evidence that defendant’s state of mind differed for each, conviction for murder without malice with 
respect to one victim collaterally estops conviction for murder with malice for second); United States v. 
Lasky, 600 F.2d 765, 767 n.l (9th Cir.) (dictum) (collateral estoppel protection embodied in double 
jeopardy clause applies only if both proceedings criminal), cert, denied, 444 U.S. 979 (1979); United States 
v. Nelson, 599 F.2d 714, 716 (5th Cir. 1979) (following acquittal on conspiracy charge, double jeopardy 
does not preclude prosecution for aiding and abetting underlying offense because elements of proof 
generally differ, but collateral estoppel precludes relitigation of issues found in defendant’s favor on 
conspiracy charge).

1597. See United States v. Clark, 613 F.2d 391, 402 (2d Cir. 1979) (defendant failed to establish that 
verdict of acquittal on conspiracy charges necessarily decided issue of heroin importation at issue in second 
trial; rational jury may have decided conspiracy claim without deciding issue of importation), cert, denied, 
49 U.S.L.W. 3218 (Oct. 7, 1980); cf. United States v. Larkin, 605 F.2d 1360, 1369 (5th Cir. 1979) 
(collateral estoppel, unlike traditional double jeopardy, is equitable principle requiring flexible application), 
cert, denied, 100 S. Ct. 2160 (1980).

1598. 100 S. Ct. 1999 (1980).
1599. Id. at 2008.
1600. Id. at 2003.
1601. Id. at 2001-02.
1602. Id. at 2003.

Regardless of the use of collateral estoppel in double jeopardy cases, the 
Supreme Court held this term in Standefer v. United States1598 that the civil 
doctrine of mutuality of estoppel does not apply to criminal cases.1599 The 
Court ruled that the acquittal of the named principal of an offense does not 
bar the subsequent conviction of another individual for aiding and abetting in 
the same offense.1600 In Standefer the defendant was charged with bribing an 
IRS official on several occasions and the official similarly was charged with 
parallel counts of receipt of bribes.1601 When the trial court acquitted the IRS 
official of accepting bribes on two of five occasions, Standefer argued at his 
subsequent trial that the Government should not be able to relitigate whether 
bribery had occurred on those occasions.1602 The Court disagreed, reasoning 
that the rationale for applying the doctrine of mutuality of estoppel in civil 
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cases is not appropriate in the criminal context.1603 A criminal trial does not 
provide the Government with as full and fair an opportunity to litigate as a 
civil trial because discovery is limited and new trials are not available if the 
verdict is contrary to the evidence.1604 Procedural bars in criminal trials, such 
as the exclusionary rule, may limit the use of evidence against one defendant 
while allowing its use against another.1605 In addition, the importance of the 
federal interest in law enforcement—an interest greater than the interest of 
civil litigants in pressing their individual claims—requires that the Govern
ment be free to relitigate issues against a new defendant.1606

1603. See id. at 2006-08 (discussion of rationale for evolution of collateral estoppel in civil context and 
inappropriateness in criminal context).

1604. Id. at 2007.
1605. Id. at 2007-08.
1606. Id. at 2008.
1607. See Arizona v. Washington, 434 U.S. 497, 505 (1978) (prosector must demonstrate “manifest

necessity” for any mistrial declared over objection of defendant); United States v. Aguiar, 610 F.2d 1296, 
1301 (5th Cir. 1980) (manifest necessity for retrial exists when severance of trial granted because 
defendants argued inconsistent defenses); Grooms v. Wainwright, 610 F.2d 344, 347 (5th Cir.) (manifest 
necessity for retrial exists when jury examined gun not introduced into evidence but which affected critical 
testimony), cert, denied, 100 S. Ct. 1605 (1980); Rogers v. United States, 609 F.2d 1315, 1317 (9th Cir. 
1979) (“classic case" of manifest necessity for retrial exists when jury hopelessly deadlocked); Harris v. 
Young, 607 F.2d 1081, 1087 (4th Cir. 1979) (no manifest necessity for retrial exists when trial court could 
have resolved evidentiary problems in less drastic way), cert, denied, 100 S. Ct. 688 (1980); United States v. 
Larkin, 605 F.2d 1360, 1368 (5th Cir. 1979) (manifest necessity for retrial exists when jury deadlocked), 
cert, denied, 100 S. Ct. 2160 (1980).

1608. United States v. Dinitz, 424 U.S. 600, 607 (1976) (retrial not barred when defendant’s motion for 
mistrial granted because trial court excluded one of defendant’s lawyers from courtroom); see United 
States v. Gaultney, 606 F.2d 540, 547 (5th Cir.) (retrial proper when defendant’s motion for mistrial 
granted because local newspaper printed prejudicial story), modified on other grounds, 615 F.2d 642 (5th 
Cir. 1979); cf. United States v. Medina-Herrera, 606 F.2d 770, 775 (7th Cir. 1979) (retrial proper when 
defendant's motion for new trial granted because prosecution made improper remark at final argument; 
motion for new trial considered equivalent to motion for mistrial for double jeopardy purposes), cert. 
denied, 100 S. Ct. 2939 (1980).

1609. See United States v. Scott, 437 U.S. 82, 93 (1978) (defendant’s motion for mistrial is deliberate 
election to forgo valued right to have verdict determined by first trier of fact); United States v. Brooks, 599 
F.2d 943, 945 (10th Cir. 1979) (when defendant moves for mistrial, he consents to retrial and cannot invoke 
protections of double jeopardy clause).

Mistrials. Whether a defendant can claim that a retrial following the
granting of a motion for mistrial violates the double jeopardy clause depends 
upon which party makes the motion. When the court grants a motion for 
mistrial at the request of the prosecutor or makes the motion sua sponte, the 
double jeopardy clause allows a retrial only if a “manifest necessity” existed 
for the motion to be granted.1607 If the defendant successfully moves for 
retrial, however, the double jeopardy clause usually does not bar retrial1608 
because the defendant is deemed to have relinquished voluntarily his right to 
complete his trial with a particular tribunal.1609 The Supreme Court has stated 
that a defendant nevertheless may claim double jeopardy on retrial if the 
prosecution or court in bad faith provoked the defense into requesting a 
mistrial, thus affording the prosecution a more favorable opportunity to 



1980] Project: Criminal Procedure 415

convict.1610 Circuit courts have recognized this rule, although this term no 
circuit found facts sufficient to warrant its application.1611

In considering motions for retrial granted without the defendant’s request, 
the circuits this term found that manifest necessity for a retrial exists when a 
jury is unable to reach a verdict,1612 when a jury is improperly influenced 
during deliberations,1613 and when severance becomes necessary during trial 
because of inconsistent defenses.1614 The Fourth Circuit held this term that 
manifest necessity did not exist when the trial court declared a mistrial 
because the prosecutor had failed to comply with a discovery order and the 
defense had not notified the court of the failure to comply before trial.1615 The 
appellate court reasoned that a continuance would have been a less drastic but 
adequate remedy that would not have deprived the defendant of his right to 
have a verdict rendered by the first trier of fact.1616 Although the court need 
not make an express finding of manifest necessity before granting the motion,

1610. See United States v. Dinitz, 424 U.S. 600, 611 (1976) (bad faith standard not met when trial 
judge’s banishment of attorney from courtroom resulted in defendant’s successful motion for mistrial; 
defendant cannot claim double jeopardy).

1611. See United States v. Zozlio, 617 F.2d 314, 315 (1st Cir. 1980) (no attempt to provoke mistrial 
when Government’s failure to comply with discovery order result of genuine misrepresentation); United 
States v. Luttrell, 609 F.2d 1190, 1192 (5th Cir. 1980) (per curiam) (no bad faith when prosecutor’s error 
was inartful questioning that prompted witness’ declaration that defendant had invoked fifth amendment); 
United States v. Gamble, 607 F.2d 820, 823 (9th Cir. 1979) (no bad faith or deliberate provocation of 
mistrial when prosecutor continually gave personal assurances that facts at issue were true), cert, denied, 
444 U.S. 1092 (1980); United States v. Medina-Herrera, 606 F.2d 770, 775-76 (7th Cir. 1979) (no 
prosecutorial overreaching when prosecutor’s remark in final argument arguably went beyond evidence), 
cert, denied, 100 S. Ct. 2939 (1980); United States v. Gaultney, 606 F.2d 540, 547 (5th Cir.) (no 
prosecutorial overreaching when prosecutor supplied statement of defendant during trial to local 
newspaper to ensure accuracy in press accounts even though prejudicial publicity resulted), modified on 
other grounds, 615 F.2d 642 (5th Cir. 1979); United States v. Garza, 603 F.2d 578, 581 (5th Cir. 1979) (no 
deliberate provocation when prosecutor implied without cause that conspiracy had been proved, laughed 
during defense counsel’s cross-examination, and called witness knowing fifth amendment would be 
invoked prejudicially); United States v. Klande, 602 F.2d 180, 183 (8th Cir. 1979) (no prosecutorial 
harassment when prosecutor comments in newspaper article regarding possible attendance of dog at trial to 
demonstrate detection of marijuana); United States v. Brooks, 599 F.2d 943, 944 (10th Cir. 1979) (no bad 
faith when prosecutor called witness who testified that defense attorney was subject of collateral 
investigation for buying testimony).

1612. See United States v. Carnes, 618 F.2d 68, 70 (9th Cir. 1980) (retrial not barred when jury 
deadlocked over charge of transporting illegal aliens absent abuse of discretion), cert, denied, 100 S. Ct. 
3028 (1980); United States v. Burkett, 612 F.2d 449, 451 (9th Cir. 1979) (retrial on two drug-related 
charges proper when jury unable to reach verdict even though defendant acquitted on another count by 
same jury); Rogers v. United States, 609 F.2d 1315, 1317 (9th Cir. 1979) (mistrial proper when jury 
deadlocked on mail and wire fraud charges); United States v. Nelson, 599 F.2d 714, 718 (5th Cir. 1979) 
(mistrial proper when court received negative response to inquiry whether jury could possibly agree; 
conclusion of genuine deadlock sufficient to sustain finding of manifest necessity).

1613. See Grooms v. Wainwright, 610 F.2d 344, 345 (5th Cir.) (mistrial proper when during 
deliberations jury used for comparative purposes bailiffs gun that had not been introduced into evidence; 
size and shape of gun critical issues), cert, denied, 100 S. Ct. 1605 (1980).

1614. See United States v. Aguiar, 610 F.2d 1296, 1301 (5th Cir. 1980) (retrial proper when defendant’s 
testimony concerning codefendant’s failure to testify creates incompatibility of defenses requiring 
severance).

1615. Harris v. Young, 607 F.2d 1081, 1082 (4th Cir. 1979), cert, denied, 100 S. Ct. 688 (1980).
1616. See id. at 1086 (trial court failed to consider any of potential remedies available as alternative to 

mistrial). See also Cherry v. Director, State Bd. of Corrections, 613 F.2d 1262, 1267 (5th Cir. 1980) (no 
manifest necessity for mistrial existed when juror’s mother died and continuance of several days would 
have served as alternative).
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the reasons for declaring a mistrial and evidence of consideration of the 
alternatives to a mistrial must appear in the record.1617

1617. See Arizona v. Washington, 434 U.S. 497, 516-17 (1978) (when court granted mistrial because 
prosecutor withheld evidence, record adequately disclosed reasoning despite no express finding of manifest 
necessity); United States v. Clark, 613 F.2d 391, 400 (2d Cir. 1979) (record indicated no reasonable 
alternatives existed when court granted mistrial because jury deadlocked; grant of motion not abuse of 
discretion), cert, denied, 49 U.S.L.W. 3218 (Oct. 7, 1980).
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III. Trial

RIGHT TO COUNSEL

Scope and Application. The sixth amendment1618 guarantees the right to
counsel in all federal and state1619 prosecutions resulting in actual imprison
ment.1620 To ensure due process1621 the right to counsel attaches at the 
initiation of formal adversary proceedings1622 and continues through sentenc
ing.1623 Thus, courts have held that the right to counsel attaches at arraign
ments,1624 preliminary hearings,1625 custodial interrogations,1626 and at certain 
pretrial confrontations.1627 The Supreme Court has held that probation and 
parole hearings are not stages of the prosecution1628 and the provision of 
counsel at these proceedings is therefore to be determined on a case by case 
basis.1629 Nonetheless, Federal Rule of Criminal Procedure 32.1, effective

1618. U.S. Const, amend. VI.
1619. See Gideon v. Wainwright, 372 U.S. 335, 342-44 (1963) (sixth amendment right to counsel 

applicable to states through fourteenth amendment).
1620. Scott v. Illinois, 440 U.S. 367, 373-74 (1979) (no constitutional right to counsel unless defendant 

actually incarcerated); see Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (no incarceration permitted 
unless defendant afforded right to counsel); United States v. Jackson, 605 F.2d 1319, 1320 (4th Cir. 1979) 
(per curiam) (90-day suspended sentence not violation of unrepresented defendant's sixth amendment 
rights); Government of the Canal Zone v. King, 595 F.2d 1114, 1116 (5th Cir. 1979) (per curiam) (30-day 
jail sentence imposed at trial de novo not violation of counseled defendant’s sixth amendment rights, 
despite defendant’s lack of counsel during initial magistrate’s trial from which appeal taken).

Various federal statutes require appointment of counsel in all criminal cases in federal court. For a 
discussion of these statutes, see note 1642 infra.

1621. See Argersinger v. Hamlin, 407 U.S. 25, 31 (1972) (counsel essential to fair criminal process); 
Powell v. Alabama, 287 U.S. 45, 67-68 (1932) (assistance of counsel is of fundamental character included in 
conception of due process of law).

1622. Brewer v. Williams, 430 U.S. 387, 398 (1977) (right to counsel attaches at initiation of judicial 
proceedings either by formal charge, preliminary hearing, indictment, or arraignment); Kirby v. Illinois, 
406 U.S. 682, 689 (1972) (same).

1623. Fed. R. Crim. P. 32(a)(1); Green v. United States, 365 U.S. 301, 304 (1961) (rule 32(a) requires 
not only that defense counsel have an opportunity to speak at sentencing, but that the defendant be given 
this right personally); see Powell v. Alabama, 287 U.S. 45, 68-69 (1932) (layman requires guiding hand of 
counsel at every step in proceedings against him).

1624. See Hamilton v. Alabama, 368 U.S. 52, 53 (1961) (counsel necessary at arraignment when critical 
defenses irretrievably lost if not then asserted); cf. Cadena v. Estelle, 611 F.2d 1385, 1385-86 (5th Cir. 1980) 
(per curiam) (counsel unnecessary at arraignment when no significant defenses waived).

1625. See Coleman v. Alabama, 399 U.S. 1, 10 (1970) (preliminary hearing is critical stage at which 
accused as much entitled to aid of counsel as at trial).

1626. See Brewer v. Williams, 430 U.S. 387, 411-14 (1977) (after commencement of adversary 
proceedings, interrogation of defendant forbidden in absence of counsel unless presence of counsel 
effectively waived).

1627. Compare United States v. Wade, 388 U.S. 218, 236-37 (1967) (postindictment lineup is critical 
stage of prosecution at which accused entitled to aid of counsel to avoid prejudice) with Kirby v Illinois, 
406 U.S. 682, 689-90 (1972) (accused not entitled to counsel as matter of right in preindictment lineup).

1628. Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973).
1629. Id. at 788-90 (discretion of the probation and parole authorities is determinative of right to 

counsel issue); see Jones v. Wainright, 604 F.2d 414, 416 (5th Cir. 1979) (per curiam) (no right to counsel at 
probation hearing, although due process may require appointed attorney in particular case). The Court in 
Gagnon v. Scarpelli, 411 U.S. 778 (1973), stated that counsel should be appointed when a defendant has 
difficulty presenting his version of disputed facts, or when a defendant requests counsel, based on a timely 
assertion of his innocence or of circumstances mitigating the violation. Id. at 789-90.
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December 1, 1980, provides a right to counsel to probationers in both 
preliminary and final probation revocation hearings.1630

Upon adequate proof of indigency1631 a defendant is entitled to the 
assistance of court-appointed counsel.1632 Appointed counsel must represent 
the defendant at each critical stage of the judicial proceedings, including 
defendant’s first appeal of right.1633 If a financially able defendant receives the 
assistance of a court-appointed attorney, the court may demand payment for 
the appointed counsel provided.1634

Last term in Scott v. Illinois1635 the Supreme Court held that the constitu
tional right to counsel is limited to criminal offenses resulting in actual 
imprisonment.1636 This term the Court held in Baldasar v. Illinois1631 that a 
prior uncounseled misdemeanor conviction, although valid, may not be used 
under an enhanced penalty statute to convert a subsequent misdemeanor into 
a felony with a prison term.1638 In a decision handed down prior to Baldasar, 
the Fifth Circuit in Griffin v. Blackburn'636 interpreted Scott to permit use of a

1630. Fed. R. Crim. P. 32.1(a)(1)(D), (a)(2)(E). The Advisory Committee Note observes that 18 
U.S.C. 3OO6A(b) entitles defendants to be represented by counsel when charged with a violation of 
probation.

1631. See United States v. Anderson, 567 F.2d 839, 840 (8th Cir. 1977) (per curiam) (defendant bears 
burden of proving indigency); cf. United States v. Deutsch, 599 F.2d 46, 48-49 (5th Cir.) (Government may 
rely on circumstantial evidence to show defendant’s ability to pay for counsel), cert, denied, 444 U.S. 935 
(1979).

1632. See Gideon v. Wainwright, 372 U.S. 335, 342-44 (1963) (right to appointed counsel extends to 
defendant in state trial through fourteenth amendment); Johnson v. Zerbst, 304 U.S. 458, 468 (1938) (right 
to appointed counsel guaranteed by sixth amendment in federal trials); cf. Government of the Canal Zone 
v. Peach, 602 F.2d 101, 104 (5th Cir.) (rule 44 of Federal Rules of Criminal Procedure provides only for 
appointment of counsel upon express representation by defendant of his indigency and desire for counsel), 
cert, denied, 444 U.S. 952 (1979). But see Powell v. Alabama, 287 U.S. 45, 71 (1932) (in capital case, when 
defendant unable to employ counsel and incapable of defending self it is duty of court to appoint counsel 
whether requested or not).

1633. See Douglas v. California, 372 U.S. 353, 357-58 (1963) (fourteenth amendment requires 
appointment of counsel for appeal of right); United States v. Dangdee, 608 F.2d 807, 809 (9th Cir. 1979) 
(abuse of discretion to revoke appointment of counsel for appeal because court felt appeal was frivolous; 
only if defendant financially able to retain counsel can appointment be terminated); cf. Ross v. Moffit, 417 
U.S. 600, 617-18 (1974) (counsel not required for discretionary appeal to state supreme court).

1634. 18 U.S.C. § 3OO6A(f) (1976) authorizes a court to order reimbursement to the United States 
Treasury for legal services provided to a defendant who is later found to be a nonindigent. But cf. Olson v. 
James, 603 F.2d 150, 152-55 (10th Cir. 1979) (Kansas recoupment statute unconstitutional for failure to 
distinguish between convicted and acquitted defendants, consider defendant’s present or future ability to 
pay, or remit payments imposing manifest hardship on defendant or his family); United States v. Crosby, 
602 F.2d 24, 28-29 (1979) (when retained counsel replaces court-appointed attorney and is paid directly by 
defendant’s mother, such funds are not “available" to defendant within meaning of 18 U.S.C. § 3006A(f) 
concerning government reimbursement for legal services provided by court).

1635. 440 U.S. 367 (1979). For a discussion of the Scott decision, see Project: 1978-79 Term, supra note 
1, at 488-89.

1636. Scott v. Illinois, 440 U.S. at 373-74.
1637. 100 S. Ct. 1585 (1980) (per curiam).
1638. Id. at 1586. In a concurring opinion, Justice Marshall argued that Scott prohibits such use of a 

former uncounseled conviction because any increase in the prison term imposed is a direct consequence of 
the defendant’s former conviction. Id. at 1588-89 (Marshall, J., with Brennan & Stevens, JJ., dissenting). 
Relying on Argersinger v. Hamlin, 407 U.S. 25 (1972), Justice Marshall also concluded that convictions 
gained without attorney representation are not sufficiently reliable to support sentences of incarceration. 
Baldasar v. Illinois, 100 S. Ct. at 1588-89. For a more comprehensive discussion of Baldasar see notes 2332- 
40 infra and accompanying text (substantive issues in sentencing).

1639. 594 F.2d 1044 (5th Cir. 1979).
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prior uncounseled misdemeanor conviction for impeachment at a subsequent 
felony trial as long as the conviction is valid for the “purposes of imposing its 
own pains and penalties . . . .”>640 it js unclear whether Baldasar limits the 
Griffin decision or may subject it to reexamination.1641 Impeachment of a 
defendant’s testimony with evidence of prior, uncounseled convictions, 
however, does not necessarily lead either to the imposition or enhancement of 
a prison term. Therefore, because the effects of enhanced sentencing and of 
impeachment are readily distinguishable, the Baldasar and Griffin decisions 
are arguably consistent.1642

The sixth amendment includes the right to retain an attorney of one’s 
choice.1643 This right, however, is not absolute,1644 and must be balanced 
against the court’s interest in protecting the integrity and efficiency of the 
judicial process.1645 A court has the authority to limit a defendant’s choice of 
counsel to members of the bar.1646 Furthermore, a court may refuse to grant a 
continuance to allow a defendant to retain counsel when doing so would 
unnecessarily disrupt the proceedings.1647 The arbitrary dismissal of a defend-

1640. Id. at 1045-46.
1641. The dissent in Baldasar was concerned that the court’s holding would incite “litigation claiming 

that uncounseled misdemeanor convictions cannot be used to impeach a defendant’s testimony.’’ 100 S. Ct. 
at 1592 (Powell, J., with Burger, C.J., and White & Rehnquist, JJ., dissenting).

1642. The impact of Scott and its progeny is likely to be felt most strongly in state courts. Unlike state 
defendants, an indigent defendant in federal court has a statutory right to appointed counsel in all criminal 
proceedings. 18 U.S.C. § 3006A (1976) (federal courts must establish plan to provide indigent defendants 
with appointed counsel); Fed. R. Crim. P. 44(a) (indigent defendant entitled to appointed counsel). 
Moreover, federal law provides that appointed counsel must pursue a discretionary appeal, 18 U.S.C. § 
3005(A)(c) (1976), even though the Constitution does not require the appointment of counsel in such a 
case. See Ross v. Moffit, 417 U.S. 600, 618-19 (1974) (no constitutional right to appointed counsel for 
discretionary review in state appellate court or on petition for certiorari in United States Supreme Court).

1643. See Powell v. Alabama, 287 U.S. 45, 53 (1932) (sixth amendment right to counsel provides 
defendant with fair opportunity to secure counsel of own choice); United States v. Laura, 607 F.2d 52, 55 
(3d Cir. 1979) (sixth amendment generally protects defendant’s decision to select particular attorney).

1644. See United States v. Silva, 611 F.2d 78, 79 (5th Cir. 1980) (per curiam) (no absolute and 
unqualified right to counsel of choice); United States v. Laura, 607 F.2d 52, 55 (3d Cir. 1979) (right to 
select particular person as counsel not absolute); cf. United States v. Davis, 604 F.2d 474, 478 (7th Cir. 
1979) (indigent has no absolute right to counsel of choice).

1645. See United States v. Salinas, 618 F.2d 1092, 1093 (5th Cir. 1980) (per curiam) (not abuse of 
discretion to disqualify retained attorney who trial judge believed to be “target” of investigation concerning 
event or events for which clients indicted); United States v. Ostrer, 597 F.2d 337, 341 (2d Cir. 1979) 
(disqualification of retained defense counsel justified when counsel was former government attorney who 
had participated in investigation and prosecution of key prosecution witnesses while in government 
employ); United States v. Kitchin, 592 F.2d 900, 903 (5th Cir.) (dismissal of attorney warranted if there is 
“a reasonable possibility that some specifically identifiable impropriety” occurred), cert, denied, 444 U.S. 
843 (1979).

1646. See, e.g., United States v. Brown, 600 F.2d 248, 257 (10th Cir. 1979) (although court in its 
discretion may permit lay representation, refusal to do so does not violate sixth amendment); United States 
v. Benson, 592 F.2d 257, 258 (5th Cir. 1979) (per curiam) (denial of motion to be represented by lay 
counsel does not violate sixth amendment right to counsel); United States v. Brown, 591 F.2d 307, 310 (5th 
Cir. 1979) (same).

1647. See United States v. Silva, 611 F.2d 78, 79 (5th Cir. 1980) (per curiam) (denial of continuance in 
order to substitute counsel not error absent clear abuse of discretion); United States v. Leavitt, 608 F.2d 
1290, 1293-94 (9th Cir. 1979) (per curiam) (denial of defendant’s request for second continuance to obtain 
counsel not error when defendant knew of need to retain attorney for four months prior to original trial 
date); United States v. Fowler, 605 F.2d 181, 183 (5th Cir. 1979) (grant or denial of continuance to allow 
defendant to retain counsel rests within discretion of trial judge), cert, denied, 100 S. Ct. 1599 (1980). 
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ant’s retained counsel violates the sixth amendment,1648 but courts may 
restrict a defendant’s choice of appointed counsel.1649

Effective Assistance of Counsel. The sixth amendment guarantee of
counsel includes the right to effective assistance of counsel.1650 The Supreme 
Court requires that counsel’s advice regarding guilty pleas be “within the 
range of competence demanded of attorneys in criminal cases.”1651 In general, 
however, the Supreme Court has left the determination of what constitutes 
ineffective assistance of counsel to the “good sense and discretion of the trial 
court.”1652 The circuits have adopted various standards for judging ineffec
tiveness claims. The traditional “sham and mockery” test1653 has been 
abandoned by all circuits except the Second Circuit.1654 The Tenth Circuit 
abandoned the sham and mockery test this term in Dyer v. Crisp1655 The Dyer 
court adopted a reasonableness test under which an attorney provides 
effective assistance if he represents his client in the manner expected of a 
“reasonable, competent and skillfull defense attorney.”1656 The Third1657 and

1648. United States v. Laura, 607 F.2d 52, 56 (3d Cir. 1979).
1649. See United States v. Brown, 591 F.2d 307, 310 (5th Cir. 1979) (denial of request to choose 

appointed counsel does not violate sixth amendment).
1650. See McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970) (right to counsel includes right to 

effective assistance of counsel); United States v. Rhoads, 617 F.2d 1313, 1319 (8th Cir. 1980) (criminal 
defendant constitutionally entitled to reasonably competent and diligent representation by counsel); Brown 
v. United States, 610 F.2d 672, 675 (9th Cir. 1980) (right to effective assistance of counsel and right to 
assistance of counsel are constitutional equivalents).

1651. McMann v. Richardson, 397 U.S. 759, 771 (1970).
1652. Id.
1653. Id. The sham and mockery test evolved from the belief that the sixth amendment guarantees only 

assistance of counsel, and not effective assistance. See Diggs v. Welch, 148 F.2d 667, 668 (D.C. Cir. 1945) 
(sixth amendment requires that accused have assistance of counsel, but does not protect against attorney’s 
subsequent negligence). Under the sham and mockery standard the issue of ineffective assistance therefore 
could be based only upon the due process guarantee of a fair trial. Id. at 669. To constitute a violation of 
this due process right, the defendant was required to show that his counsel’s incompetence rendered the 
proceedings a farce and a mockery of justice. Id.

1654. See Brinkley v. Lefevre, 621 F.2d 45, 47-48 (2d Cir. 1980) (per curiam) (refusing to abandon 
sham and mockery test despite vigorous dissent that Second Circuit test demeans sixth amendment 
protections). In Twitty v. Smith, 614 F.2d 325 (2d Cir. 1979), the Second Circuit implicitly left open the 
possibility that, if faced with a more conducive factual setting, it might abandon the sham and mockery 
approach. Id. at 333 n.10. Nevertheless, the Twitty court refused to assess the validity of the sham and 
mockery standard because the defendant could not prove ineffective assistance even under the less stringent 
criteria of other circuits. See id. (counsel’s failure to move for Wade hearing, under circumstances of case, 
not denial of effective assistance of counsel); accord. United States v. Aulet, 618 F.2d 182, 187 (2d Cir. 
1980) (reconsideration of sham and mockery test inappropriate when defendant received effective 
assistance of counsel under any standard); Bellavia v. Fogg, 613 F.2d 369, 370, 374 (2d Cir. 1979) 
(counsel’s “low profile” strategy to minimize client’s role in conspiracy did not amount to ineffective 
assistance under any standard); Indiviglio v. United States, 612 F.2d 624, 629 n.3 (2d Cir. 1979) (various 
claims of ineffective assistance meritless under any standard), cert, denied, 444 U.S. 933 (1980); United 
States v. Menendez, 612 F.2d 51, 54-55 (2d Cir. 1979) (counsel's failure to raise venue issue, under 
circumstances, did not deny defendant effective assistance of counsel under any standard); cf. United States 
v. Smith, 621 F.2d 483, 490 (2d Cir. 1980) (denial of effective assistance of counsel claim based solely on 
sham and mockery test).

1655. 613 F.2d 275 (10th Cir. 1980) (rehearing en banc).
1656. See id. at 278 (although counsel's representation lacked “vigor” it did not fall below that expected 

of a reasonable, competent, and skillful attorney).
1657. See Carbo v. Fauver, 616 F.2d 714, 718 (3d Cir. 1980) (failure to challenge police compliance 



1980] Project: Criminal Procedure 421

Eighth Circuits165^ utilize an effectiveness standard requiring that defense 
attorneys act with the prevailing customary skill and knowledge. The 
First,* 1658 1659 Fifth,16«1 Sixth,1661 and Ninth1662 1663 Circuits require that counsel’s 
assistance be reasonably effective. A lawyer must act within a “range of 
incompetence”1662 in order to render ineffective assistance within the Fourth 
Circuit.1664 1665

with wiretap statute not evidence of ineffective assistance when counsel reasonably believed challenge 
would be unsuccessful); United States v. Williams, 615 F.2d 585, 593-94 (3d Cir. 1980) (evidentiary 
hearing ordered when counsel’s failure to raise defense may have resulted in representation below standard 
of customary knowledge and skill); United States v. Palumbo, 608 F.2d 529, 534 (3d Cir.) (per curiam) 
(attorney who argued vigorously and professionally and raised important proof issue exercised customary 
skill and knowledge), cert, denied, 100 S. Ct. 1861 (1980); United States v. DeFalco, No. 78-2126, slip op. at 
2, 11-12 (3d Cir. Dec. 28, 1979) (rehearing en banc) (plurality opinion) (counsel failed to meet standard of 
customary skill when, while representing defendant on appeal, he was under indictment and negotiating 
plea bargain in same federal court from which appeal taken).

1658. See Parton v. Wyrick, 614 F.2d 154, 158 (8th Cir. 1980) (when seeking habeas corpus relief for 
ineffective assistance defendant must show material prejudice caused by counsel’s failure to exercise 
customary skill and diligence of reasonably competent attorney); Dupree v. United States, 606 F.2d 829, 
830-31 (8th Cir. 1979) (to overcome presumption of competent assistance defendant must show that 
counsel failed to perform essential duty and that this failure was prejudicial), cert, denied, 445 U.S. 919 
(1980); United States v. Brown, 605 F.2d 389, 397 (8th Cir.) (counsel’s objections to evidence, vigorous 
cross-examination of witnesses, and other aspects of record demonstrate that counsel exhibited skills of 
reasonably competent attorney), cert, denied, 444 U.S. 972 (1979); United States v. Blue Thunder, 604 F.2d 
550, 554-55 (8th Cir.) (no ineffective assistance when reasonably competent attorney could do no more in 
light of defendant’s failure to cooperate), cert, denied, 444 U.S. 876 (1979).

1659. See United States v. Thomann, 609 F.2d 560, 566-67 (1st Cir. 1979) (failure to object to 
questionable charge by itself held not ineffective assistance when overall defense reasonably competent); 
United States v. Maguire, 600 F.2d 330, 332 (1st Cir.) (per curiam) (failure to confer with client on more 
frequent basis not ineffective assistance when record indicates that counsel effectively prepared himself), 
cert, denied, 100 S. Ct. 159 (1979).

1660. See Babers v. Estelle, 616 F.2d 178, 181 n.3 (5th Cir. 1980) (per curiam) (failure to object to 
proper in-court identification does not indicate failure to render reasonably effective counsel); Mays v. 
Estelle, 610 F.2d 296, 297-98 (5th Cir. 1980) (per curiam) (failure to object to unconstitutional jury 
selection process held not ineffective assistance); United States v. Ward, 610 F.2d 294, 295 (5th Cir. 1980) 
(failure to call alibi witness, failure to call defendant to testify, and failure to object to in-court shackling of 
defendant, given reasonable belief that defendant was violent, not ineffective assistance); Lucas v. 
Wainwright, 604 F.2d 373, 374-75 (5th Cir. 1979) (per curiam) (failure to object to prosecutor’s closing 
remarks and to jury instruction held not ineffective assistance).

1661. See United States v. Renfro, 600 F.2d 55, 58-59 (6th Cir.) (defense counsel met standard of 
effectiveness because he rendered “reasonably effective assistance”), cert, denied, 444 U.S. 876 (1979).

1662. See United States v. Campbell, 616 F.2d 1151, 1151 (9th Cir. 1980) (counsel’s good faith effort to 
disassociate himself from defendant’s apparent perjury, while erroneous, not ineffective assistance); United 
States v. Currie, 589 F.2d 993, 995-96 (9th Cir. 1979) (none of many allegations of incompetent assistance 
demonstrated constitutional inadequacy or were prejudicial).

1663. See Marzullo v. Maryland, 561 F.2d 540, 543 (4th Cir. 1977) (adopting “range of incompetence” 
standard), cert, denied, 435 U.S. 1011 (1978). In Marzullo the court noted that although the case was not 
heard en banc, the adoption of the standard was approved by all the judges of the court. 561 F.2d at 545.

1664. Carey v. Leverette, 605 F.2d 745, 746 (4th Cir.) (per curiam) (failure to inform defendant of right 
to appeal following guilty plea not ineffective assistance), cert, denied, 444 U.S. 983 (1979); Marzullo v. 
Maryland, 561 F.2d 540, 546-47 (4th Cir. 1977) (failure to make motion to remove jury from room during 
possibly prejudicial discussion and failure to inform defendant of preemptory jury challenges held outside 
range of competence), cert, denied, 435 U.S. 1011 (1978).

1665. United States v. Decoster, 624 F.2d 196, 208 (D.C. Cir. 1979) (en banc) (plurality opinion) 
(Decoster III). For lengthier analyses of Decoster III see 65 Cornell L. Rev. 659 (1980); 68 Geo. L J 
1261 (1980); 93 Harv. L. Rev. 752 (1980).

Last term in United States v. Decoster^5 the D.C. Circuit reevaluated its 
standard forjudging claims of ineffective assistance of counsel. Previously the 
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D.C. Circuit had held that a defendant is entitled to the “reasonably 
competent assistance of an attorney acting as his diligent and conscientious 
advocate.”1666 The court rejected this standard in United States v. Decoster 
(Decoster III).1661 Although the Decoster III court failed to propose an 
effectiveness standard sanctioned by a majority of judges, the plurality’s 
standard of requiring likelihood of prejudice1668 probably will be determina
tive in cases similar to Decoster Jf/1669 The Decoster III court was less 
concerned with the precise language used to express the standard of 
effectiveness than with recognizing the underlying principle that courts will 
condemn only an egregious performance.1670

The circuits have shown a general reluctance to establish specific criteria to 
determine whether there has been a breach of the general standard of effective 
assistance; rather, they have elected to assess ineffectiveness claims on a case 
by case basis.1671 There are some acts and omissions, however, that are 
especially likely to give rise to violations of the right to effective assistance of 
counsel under the various standards established by the circuits. This term, 
both the Third and Fifth Circuits criticized attorneys’ failures to investigate 
and develop evidence favorable to their clients’ cases.1672 The Third Circuit 
reiterated in United States v. Williams1613 that the exercise of the utmost skill 
during the trial is insufficient if counsel neglects to prepare the case 
properly.1674 Although the complete failure to meet and interview a client

1666. United States v. Decoster, 487 F.2d 1197, 1202 (D.C. Cir. 1973) (Decoster I). Decoster I, the first 
appeal by Decoster, was remanded for determination of the effectiveness of Decoster’s counsel pursuant to 
these standards. On remand, the district court denied Decoster’s motion for a new trial. The judgment was 
subsequently reversed in United States v. Decoster, No. 72-1283 (D.C. Cir. Oct. 19, 1976) (unpublished 
opinion) (Decoster II), which was vacated by United States v. Decoster, 624 F.2d 196, 199-200 (D.C. Cir. 
1979) (en banc) (plurality opinion) (Decoster III).

1667. United States v. Decoster, 624 F.2d 196 (D.C. Cir.) (en banc) (plurality opinion) (Decoster III), 
cert, denied, 100 S. Ct. 302 (1979).

1668. Id. at 206.
1669. The composition of the court has changed since the Decoster III opinion. Judge Leventhal is 

deceased and Judge Bazelon has moved to senior status. Four new judges have been added: Harry T. 
Edwards, Ruth Bader Ginsburg, Abner Mikva, and Patricia Wald. Although it is possible that this court 
might reconsider the standard to be applied to claims of ineffective assistance of counsel, the D.C. Circuit 
retains five judges (Judges MacKinnon, Tamm, Robb, Wilkey, and McGowan) who would require at least 
a “likelihood" of prejudice.

1670. Id. at 206 (citing Commonwealth v. Saferian, 366 Mass. 89, 96, 315 N.E.2d 878, 883 (1974)).
1671. See, e.g., United States v. Aulet, 618 F.2d 182,189 (2d Cir. 1980) (failure to file suppression motion 

strategic decision; court reluctant to second guess lawyer); Sallie v. North Carolina, 587 F.2d 636, 641 (4th 
Cir. 1978) (failure to object to evidence resulting from search raises serious questions of ineffective 
assistance, but does not require reversal when record shows search not unreasonable), cert, denied, 441 U.S. 
911 (1979); Cooper v. Fitzharris, 586 F.2d 1325, 1330 (9th Cir. 1978) (en banc) (although particularized 
elements of minimal performance might enhance objectivity of general standard, unwise to restrict 
constitutional requirement to list of essential elements applicable to infinite variety of factual situations), 
cert, denied, 440 U.S. 974 (1979).

1672. See United States v. Johnson, 615 F.2d 1125, 1128 (5th Cir. 1980) (per curiam) (duty of 
appointed counsel to interview potential witnesses and to independently examine facts, pleadings and law); 
United States v. Williams, 615 F.2d 585, 594 (3d Cir. 1980) (failure to assert possible defense at trial 
warrants hearing to determine effectiveness of counsel); Davis v. Alabama, 596 F.2d 1214, 1217-20 (5th Cir. 
1979) (failure of defense counsel to investigate or develop defendant’s only possible defense held breach of 
duty), vacated on other grounds, 100 S. Ct. 1827 (1980).

1673. 615 F.2d 585 (3d Cir. 1980).
1674. Id. at 594 (all available substantial defenses must be considered); accord, Beasley v. United States, 

491 F.2d 687, 696 (6th Cir. 1974) (failure to investigate and develop potentially exonerating defenses held to 
constitute ineffective assistance).
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before trial may be conclusive evidence of ineffective assistance, this term the 
First1675 and Fifth1676 Circuits held that minimal pretrial client contact did not 
constitute per se evidence of ineffective assistance. Failure to appeal a 
conviction or to request a mistrial may constitute ineffective assistance, 
particularly when the appeal or mistrial would have been granted automati
cally.1677

1675. See United States v. Maguire, 600 F.2d 330, 332 (1st Cir.) (per curiam) (limited client contact not 
good practice but not ineffective assistance in this case), cert, denied, 444 U.S. 876 (1979).

1676. See Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1979) (meeting only twice with client acceptable 
if counsel familiar with case); Jones v. Wainwright, 604 F.2d 414, 416 (5th Cir. 1979) (per curiam) 
(attorney’s summary interview with defendant immediately prior to hearing not to be approved but lower 
court’s finding of effective assistance not clearly erroneous).

1677. See Miller v. McCarthy, 606 F.2d 854, 857 (9th Cir. 1979) (failure to file timely notice of apeal 
held ineffective assistance unless defendant knew how to appeal and did not do so); Nero v. Blackburn, 597 
F.2d 991, 994 (5th Cir. 1979) (prejudicial failure to request mistrial when it would be granted automatically 
held ineffective assistance); cf. Carey v. Leverette, 605 F.2d 745, 746 (4th Cir.) (per curiam) (failure to tell 
defendant of right to appeal guilty plea not ineffective assistance in absence of extraordinary circum
stances), cert, denied, 444 U.S. 983 (1979).

1678. 607 F.2d 680 (1979).
1679. Id. at 682-83 (5th Cir. 1979); cf. United States v. Reddick, 620 F.2d 606, 607-08 (7th Cir. 1980) 

(court not required to order state to furnish investigative services when sufficient need not shown); Smith v. 
Enomoto, 615 F.2d 1251,1252 (9th Cir. 1980) (indigent defendant appearing pro se has constitutional right to 
investigative services only when defendant demonstrates need). In the Fifth Circuit, psychiatric services are 
the only type of expert assistance that states are required to appoint for indigents. Hoback v. Alabama, 607 
F.2d at 682 n.l. See generally 31 Mercer L. Rev. 1103 (1980) (discussing Hoback).

1680. 607 F.2d at 682. The court stated: ”[w]e are confident that a case will arise in the future where 
due process and fundamental fairness will require a state to provide an indigent criminal defendant with 
expert assistance. However, this is not such a case.” Id.

1681. 18 U.S.C. § 3OO6A(e)(l) (Supp. IV 1980).
1682. United States v. Sims, 617 F.2d 1371,1375 (9th Cir. 1980) (failure to appoint psychologist pursuant 

to defendant’s request held no violation of federal statutory right or sixth amendment when defendant 
failed to show prejudice or that reasonable attorney would have employed expert under same circum
stances).

1683. See United States v. Davis, 616 F.2d 365, 366 (8th Cir. 1980) (per curiam) (failure to interview 
potential alibi witness held not violation of defendant’s rights because no prejudice shown); United States v. 
Winston, 613 F.2d 221, 223-24 (9th Cir. 1979) (failure to request recusal of trial judge, to make discovery of 
psychiatric report and to inform defendant of judge’s participation in competency hearing not violation of 

The failure to provide an indigent with expert witnesses also may violate 
the sixth amendment guarantee of effective assistance. The Fifth Circuit held 
this term in Hoback v. Alabama16™ that when under the circumstances an 
expert would not have helped the defendant’s case, the court’s refusal to 
appoint an expert pursuant to the defendant’s request constitutes no sixth 
amendment violation.1679 The court in Hoback did not formulate any 
standard to determine when the Constitution might compel the appointment 
of experts to assist indigent defendants.1680 The federal courts are required by 
statute to provide “investigative, expert, or other services” for an indigent 
when such services are “necessary to an adequate defense.”1681 This term the 
Ninth Circuit held that the trial court need not provide these statutory 
services to an indigent when a reasonable attorney would not have employed 
such services for a client who had the financial ability to pay for them.1682

Once the burden of proving ineffective assistance of counsel has been 
satisfied, a majority of the circuits require that the defendant bear the burden 
of proving that prejudice resulted from the ineffective assistance.1683 The D.C. 
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Circuit ruled in Decoster III, however, that if an accused shows “a likelihood 
that counsel’s inadequacy affected the outcome of the trial,” then the burden 
shifts to the Government to demonstrate that there was in fact no preju
dice.1684 When ineffectiveness stems from a conflict of interest arising from an 
attorney’s representation of several defendants, reversal is automatic under 
the Supreme Court’s 1978 decision in Holloway v. Arkansas.1685

defendant’s rights because no prejudice shown); United States v. McMillan, 606 F.2d 245, 247-48 (8th Cir. 
1979) (per curiam) (failure to offer testimony of witnesses not ineffective assistance because no prejudice 
shown); United States v. Blue Thunder, 604 F.2d 550, 555 (8th Cir.) (defendant must show he was 
materially prejudiced by counsel’s actions or inactions), cert, denied, 444 U.S. 902 (1979); Thomas v. 
Estelle, 588 F.2d 170, 171 (5th Cir. 1979) (per curiam) (appointment of counsel two days before trial 
resulting in his inability to investigate alibi witnesses not prejudicial because affidavits showed testimony 
would not have aided defendant at trial); Sallie v. North Carolina, 587 F.2d 636, 641 (4th Cir. 1978) 
(failure to object to introduction of evidence resulting from warrantless search not prejudicial when record 
showed search reasonable), cert, denied, 441 U.S. 911 (1979); United States v. Ritch, 583 F.2d 1179, 1183 
(1st Cir.) (defendant did not meet burden of proving prejudice despite fact that counsel appointed six days 
before trial), cert, denied, 438 U.S. 970 (1978); Salter v. Johnson, 579 F.2d 1007, 1009 (6th Cir.) (per 
curiam) (untimely filing of pretrial motion to suppress evidence not sufficient to prove ineffective assistance 
because defendant failed to prove that grounds existed to grant motion even if timely filed), cert, denied, 
439 U.S. 989 (1978).

1684. United States v. Decoster, 624 F.2d 196, 208 (D.C. Cir. 1979) (en banc) (plurality opinion) 
(Decoster III). Regarding the nature of the burden the Government bears, the court distinguished between 
cases in which a constitutional violation has been established and those in which the court has “serious 
misgivings" about counsel’s conduct, although no constitutional violation has been shown. When a 
constitutional violation has been demonstrated, the Government must prove beyond a reasonable doubt 
that no prejudice resulted. If the court only has “serious misgivings” a “statement” by the Government 
that no injustice has in fact occurred may be sufficient “even though this response falls short of a ‘beyond a 
reasonable doubt’ standard." Id.

1685. 435 U.S. 474, 487-90 (1978). The Holloway Court reasoned that at times a conflict of interest 
caused by joint representation is analogous to the absence of counsel because it may prevent counsel from 
fully protecting the interests of one client at certain stages. Id. at 489-90. Furthermore, it would be too 
difficult to determine from the record whether the conflict resulted in prejudice to the defendant. Id. at 
490-91; cf. United States v. DeFalco, Nos. 78-2126 and 78-2209, slip op. at 9-12 (3d Cir. Dec. 28, 1979) 
(prejudice automatically established when defendant’s counsel was under indictment, participated in plea 
negotiations, and entered a guilty plea before the same judge).

1686. 100 S. Ct. 402 (1979).
1687. Id. at 404.
1688. Id. at 407.
1689. See Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (judge has absolute immunity from liability 

even if acts are erroneous, malicious, or in excess of authority).
1690. See Imbler v. Pachman, 424 U.S. 409, 430-31 (1976) (state prosecutor acting within scope of 

duties has absolute immunity from section 1983 liability).
1691. Id. at 408-09. Although conceding that an appointed counsel is “in a sense” a federal officer, the 

Court in Ferri reasoned that no interest would be served by granting appointed counsel immunity from 
malpractice suits similar to that granted federal judicial officers. Id. The Court explained that the function 
of appointed counsel—to represent the interests of defendants—approximates the role of privately retained 
attorneys rather than the function of judicial officers who represent the public interest. Id. Finally, the 
Court stated that the grant of immunity to appointed counsel is properly a legislative determination. Id. at 
410.

This term the Supreme Court in Ferri v. Ackerman1686 considered whether 
an attorney appointed by a federal judge to represent an indigent is entitled, as 
a matter to federal law, to absolute immunity in a state malpractice suit 
brought by the indigent.1687 The Court held that Congress intended that 
appointed counsel should meet the same standards and be subject to the same 
controls as retained counsel,1688 and therefore refused to extend the immunity 
granted prosecutors1689 and judges1690 to appointed counsel.1691 The holding of 
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Ferri concerns only the question of immunity arising in the context of 
malpractice actions and leaves open the question of the immunity of 
appointed counsel in other types of suits.1692 For example, public defenders 
may be protected from liability under 42 U.S.C. § 19 8 31693 because their 
actions were not state action within the meaning of section 1983.1694

Ineffective assistance of counsel claims usually are not raised at trial 
because a defendant rarely changes lawyers before the entry of final judg
ment.1695 Therefore, defendants typically can only bring such claims to the 
attention of the district court on collateral review.1696 In at least three circuits 
claims of ineffective assistance cannot be raised on direct appeal unless the 
district court first had an opportunity to review the evidence,1697 because the 
necessary factual inquiries can only be made properly by a trial court.169«

Conflict of Interest. Representation of multiple clients by a single
attorney does not by itself constitute a denial of the sixth amendment right to 
effective assistance of counsel.1699 Indeed, joint representation may benefit 
defendants who seek to coordinate their defenses or to save on legal fees.1™ 
On the other hand, multiple representation bears the inherent risk that an 
attorney, in representing one defendant, might jeopardize the case of anoth
er.1701 The Supreme Court confronted this problem in 1978 in Holloway v.

1692. Id. at 409 n.22
1693. 42 U.S.C. § 1983 (1976). Section 1983 provides a private right of action for deprivations of federal 

rights under color of state law. Id.
1694. See Skipper v. Brummer, 598 F.2d 427, 428 (5th Cir. 1979) (per curiam), cert, granted, 444 U.S. 

1012 (1980) (appointed attorneys do not act under color of law and enjoy immunity from § 1983 suits). 
Housand v. Heiman, 594 F.2d 923, 924-25 (2d Cir. 1978) (per curiam). The Seventh Circuit deems the 
actions of appointed attorneys to be state action for purposes of section 1983, but nevertheless grants 
appointed attorneys immunity from section 1983 liability. See Robinson v. Bergstrom, 579 F.2d 401, 408- 
11 (7th Cir. 1978) (per curiam) (public defenders, although acting under color of law, require immunity 
under § 1983 in order to facilitate recruitment and to make strategic decisions freely).

1695. United States v. Swinehart, 617 F.2d 336, 340 (3d Cir.), cert, denied, 49 U.S.L.W. 3219 (U.S. Jan. 
17, 1980).

1696. Id. For a discussion of collateral relief available to federal and state prisoners, see notes 2425-69 
infra and accompanying text.

1697. See Shaw v. Martin, 613 F.2d 487, 492 (4th Cir. 1980) (ineffective assistance claim must first be 
raised at trial level so that factual inquiry may be made); United States v. Stephens, 609 F.2d 230, 234 (5th 
Cir. 1980) (ineffective assistance claims cannot be raised on direct appeal if not first presented to trial court 
so that record can be developed on merits of allegation); United States v. Schreiber, 599 F.2d 534, 538 (3d 
Cir.) (incompetency of counsel cannot be raised on appeal unless first presented to trial court), cert, denied, 
444 U.S. 843 (1979); cf. United States v. Swinehart, 617 F.2d 336, 340, 343 n.26 (3d Cir.) (when question of 
ineffective assistance first raised at trial court in motion for new trial, claim can be heard on direct appeal), 
cert, denied, 49 U.S.L.W. 3219 (U.S. Jan. 17, 1980).

1698. See Shaw v. Martin, 613 F.2d 487, 492 (4th Cir. 1980) (trial court setting necessary for proper 
factual inquiry).

1699. See Holloway v. Arkansas, 435 U.S. 475, 482 (1977) (neither requiring nor permitting single 
attorney to represent codefendants constitutes per se violation of right to effective assistance of counsel).

1700. See Glasser v. United States, 315 U.S. 60, 92 (1941) (Frankfurter, J., dissenting) (joint 
representation is means against reciprocal recrimination; common defense often gives strength against 
common attack); United States v. Martorano, 610 F.2d 36, 39 (1st Cir. 1979) (right to separate counsel 
may be waived because joint representation can be appropriate and even advantageous).

1701. See Cuyler v. Sullivan, 100 S. Ct. 1708, 1718 (1980) (because possible conflict exists in every 
instance of multiple representation, defendants must be given opportunity to show that conflict imperils 
right to effective assistance of counsel). Conflicts can arise before, during, or after trial. See Stephens v. 
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Arkansas'702 and held that whenever defense counsel asserts a potential 
conflict of interest in a multiple representation situation, the trial court must 
either appoint separate counsel or initiate a hearing to determine the existence 
of a conflict.1™3

United States, 595 F.2d 1066, 1067, 1070 (5th Cir. 1979) (joint representation ruled impermissible when 
defense counsel represented confederate who pleaded guilty before defendant’s trial and testified as 
Government witness against defendant).

1702. 435 U.S. 475 (1978).
1703. Id. at 482.
1704. 100 S. Ct. 1708 (1980). In Cuyler two privately retained attorneys represented three defendants 

charged with the same murder. Id. at 1712. Defendant Sullivan was tried first and was convicted but his 
confederates were acquitted at a later trial. Id. at 1712-13. On appeal Sullivan argued for the first time that 
multiple representation deprived him of effective assistance of counsel, pointing to his attorney’s decision 
to rest his case without presenting any evidence. Id. at 1713. The Pennsylvania Supreme Court affirmed the 
conviction on the grounds that resting the defense was a reasonable tactic in light of the circumstances. On 
habeas review, the Third Circuit held that while resting the case would have been a legitimate decision had 
there been independent counsel, in these circumstances it raised a sufficient possibility of a conflict to bring 
into question Sullivan’s sixth amendment rights. Id. at 1712-14.

1705. Id. at 1716.
1706. Id The majority pointed out that a contrary holding would produce the anomaly that the 

nonindigent, who must retain a private attorney, would be entitled to less protection than would the 
indigent who had counsel appointed. Id. at 1716 n.9.

1707. 100 S. Ct. at 1717-18. But see Fed. R. Crim. P. 44(c) (effective Dec. 1, 1980) (requiring court to 
take appropriate measures to protect defendants’ rights in cases of joint representation, unless court has 
cause to believe conflict will not arise).

Several circuits had previously divided on the issue of whether the Constitution requires judges 
automatically to initiate hearings upon learning of joint representation. Compare Colon v. Fogg, 603 F.2d 
403, 407 (2d Cir. 1979) (judge has duty to explain to jointly represented defendants their right to separate 
counsel and, in absence of explanation, violation of right to effective assistance of counsel exists if 
Government fails to prove that defendant was not prejudiced) and Brooks v. Hopper, 597 F.2d 57, 59 (5th 
Cir. 1979) (by implication) (judge’s duty to conduct dual representation inquiry arises from special 
circumstances of case that indicate likely conflict of interest; court implied that duty was constitutional by 
acknowledging “substantial merit in defendant's constitutional claims”) with United States v. Mavrick, 601 
F.2d 921, 929 (7th Cir. 1979) (declining to adopt constitutional rule imposing automatic duty on judge 
affirmatively to question defendants jointly represented). Other circuits had invoked their supervisory 
power to require joint representation. See United States v. Martorano, 610 F.2d 36, 39 (1st Cir. 1979) 
(ruling, pursuant to supervisory power, that waiver of separate counsel will rarely, if ever, be adequate 
when the court did not record exchange with defendant discussing risks of joint representation); United 
States v. Cox, 580 F.2d 317, 320-21 (8th Cir. 1978) (judge’s affirmative duty to make detailed inquiry of 
whether defendants waived conflict promulgated pursuant to court’s supervisory powers), cert, denied, 435 
U.S. 969 (1979).

1708. 100 S. Ct. at 1717. The court recognized that this ruling will effectively lodge the constitutional

This term in Cuyler v. Sullivan'704 the Supreme Court attempted to resolve 
three issues left open in Holloway. First, the Court held that the sixth 
amendment grants protection to defendants who retain private counsel as well 
as to defendants served by appointed counsel.* 1702 1703 1704 1705 The Cuyler Court reasoned 
that “the vital guarantee of the Sixth Amendment would stand for little if the 
often uninformed decision to retain a particular lawyer could reduce or forfeit 
the defendant’s entitlement to constitutional protection.”1706 Second, the 
Court held that the sixth amendment does not require judges automatically to 
initiate an inquiry into the propriety of multiple representation.1707 In the 
absence of certain undefined “special circumstances,” judges therefore may 
assume that multiple representation entails no conflict, or that the defendants 
knowingly waived their right to separate representation.1708 Third, the Cuyler 
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Court ruled that to establish a sixth amendment violation, a defendant must 
show an “actual conflict of interest which adversely affected his lawyer’s 
performance.”* 1709 Once the accused establishes that a conflict “affected” his 
lawyer’s actions, however, prejudice need not be proved.1710

protection of the right to counsel in multiple representation cases in the good faith and judgment of defense 
attorneys, but reiterated its view that defense counsel is in the best position professionally and ethically to 
determine when a conflict of interest exists. Id. But see 100 S. Ct. at 1723 (Marshall, J., concurring in part 
and dissenting in part) (usually it cannot be expected that attorney will be willing to admit on appeal that 
conflict of interest inhibited effectiveness, thereby impugning his professional efforts). Although courts 
may assume no conflict exists according to the Court’s holding in Cuyler, rule 44(c) of the Federal Rules of 
Criminal Procedure, effective December 1, 1980, requires judges to take “appropriate measures” to protect 
the defendant's rights in joint representation cases.

1709. 100 S. Ct. at 1717.
1710. Id. at 1719. See Glasser v. United States, 315 U.S. 60, 76 (1941) (in cases where actual conflict of 

interest established, right to assistance of counsel too fundamental and absolute to be imperiled by engaging 
in “nice calculations” regarding amount of prejudice); United States v. Risi, 603 F.2d 1193, 1195 (5th Cir. 
1979) (dictum) (defendant need not show prejudice to sustain sixth amendment argument if conflict 
shown); Stephens v. United States, 595 F.2d 1066, 1070 (5th Cir. 1979) (error for district court to dismiss 
sixth amendment claim for lack of showing of prejudice; existence of conflict sufficient to require separate 
counsel); cf. United States v. Martorano, 610 F.2d 36, 41 (1st Cir. 1979) (absent judicial inquiry, the 
Government bears the burden of proving prejudice improbable).

1711. Fed. R. Crim. P. 44(c) (effective December 1, 1980). See generally Tague, Multiple Representa
tion and Conflicts of Interest in Criminal Cases, 61 Geo. L.J. 1075 (1979).

1712. The proposed amendment to Fed. R. Crim. P. 44(c) reads, in relevant part, as follows:

Whenever two or more defendants have been jointly charged ... or have been joined for trial.
. . and are represented by the same retained or assigned counsel who are associated in the 
practice of law, the court shall promptly inquire with respect to such joint representation and 
shall personally advise each defendant of his right to the effective assistance of counsel, 
including separate representation. Unless it appears that there is good cause to believe no 
conflict of interest is likely to arise, the court shall take such measures as may be appropriate 
to protect each defendant’s right to counsel.

1713. Id.
1714. The Second Circuit has already adopted the procedure set forth in proposed rule 44(c). See 

Salomon v. LaVallee, 575 F.2d 1051, 1054 (2d Cir. 1978) (trial court must conduct inquiry into possible 
conflict and advise defendants of right to separate representation).

1715. Although Cuyler did not relate a clear test for determining what “special circumstances” will 
trigger the judge's duty to institute an inquiry, it did imply at least one such possibility when it stated that 
“unless the trial court knows or reasonably should know that a particular conflict exists, the court need not 
initiate an inquiry.” 100 S. Ct. at 1717.

In Brooks v. Hopper, 591 F.2d 57 (5th Cir. 1979), the Fifth Circuit employed a similar standard in

The practical effect of the Cuyler holding in federal courts is undermined 
by an amendment to rule 44 of the Federal Rules of Criminal Procedure 
effective December 1, 1980.1711 This rule provides that whenever joint 
representation exists the trial court must personally advise each defendant of 
the right to effective assistance of counsel, including the right to separate 
representation.1712 Furthermore, unless the court has good cause to believe 
that a conflict will not arise, the court must take “such measures as may be 
appropriate” to protect each defendant’s rights.1713 The proposed rule, 
however, is based on the supervisory power of the federal courts and is 
applicable to the states only as a model.1714

Two issues remain unanswered after Cuyler. The Court did not define what 
“special circumstances” will vest a judge with a constitutional duty to initiate 
an inquiry concerning a conflict of interest.1715 Furthermore, the Court did



428 The Georgetown Law Journal [Vol. 69:211

not indicate what measure of a conflict’s adverse effect on attorney perform
ance is sufficient to render the representation constitutionally defective. In 
Glasser v. United States1716 the Court held that when actual conflict is 
established, the right to the effective assistance of counsel is too fundamental 
to permit the trial court “to indulge in nice calculations as to the amount of 
prejudice attributable to the conflict.”1717 To the extent that courts following 
Cuyler choose to require substantial showings of hindered performance, 
however, defendants may be subject to the same type of “nice calculations” 
concerning this constitutional right that the Supreme Court explicitly rejected 
in Glasser.

finding that a judge had breached a duty of inquiry that arose from circumstances which should have 
informed him that a conflict existed. Id. at 59. In Brooks a defense attorney represented three defendants in 
a single trial. Id. at 58. During the trial, one of the defendants testified that he had overheard a codefendant 
admitting to robbery of the store. Id. The Fifth Circuit ruled that this testimony so clearly related a conflict 
of interest that the trial judge should have sua sponte asked defense counsel if joint representation could 
continue without impairing the defendant’s right to counsel. Id. at 59.

1716. 315 U.S. 60 (1941).
1717. Id. at 76; see Cuyler v. Sullivan, 100 S. Ct. 1708, 1721-23 (1979) (Marshall, J., concurring in part 

and dissenting in part) (burden of proving that defense counsel acted differently than if representing only 
one client is incurably speculative, unduly harsh, and unnecessary, because no prejudice need be shown).

1718. 595 F.2d 247 (5th Cir. 1979) (per curiam).
1719. Id. at 248-51. Messelt was an unusual case in that the Fifth Circuit analyzed the conflict under 

due process fundamental fairness doctrine rather than under the sixth amendment. Id. The court did not 
reach the question of prejudice, but ruled that the egregious perversion of the attorney-client relationship 
denied the defendant due process of law. Id. at 251.

1720. No. 78-2126 (2d Cir. Dec. 28, 1979) (unpublished opinion) (plurality opinion).
1721. Id., slip op. at 2 (decisions of counsel rendered suspect when counsel’s interests conflict with 

defendant’s; no showing of actual conflict required).
1722. 429 U.S. 545 (1977).
1723. Id. at 558. The government agent in Weatherford was invited by the defendant to an attorney

client conference and accepted only to preserve his cover in an ongoing narcotics investigation. Id. at 557.
1724. The Weatherford Court noted that the agent’s participation in attorney-client discussions did not 

constitute a violation of the sixth amendment right to counsel because the agent had a justifiable purpose in 
attending the strategy session and withheld from his superiors the substance of the overheard conversation. 
Id. at 557-59.

Conflict of interest issues sometimes arise in contexts other than multiple 
representation. For example, in Messelt v. Alabama171* the Fifth Circuit found 
a conflict when a defense attorney having difficulty collecting his fees 
requested that more serious charges be brought against his client so that he 
would have more leverage in demanding payment.1719 In United States v. 
DeFalco1720 the Third Circuit found a conflict when defense counsel, repre
senting a defendant on a direct criminal appeal, was himself under indictment 
and had entered a guilty plea during the pendency of the appeal in the same 
federal district court in which his client was convicted.1721

Attorney-Client Relationship. This term the circuits continued to probe
the ramifications of the Supreme Court’s decision in Weatherford v. Bur- 
sey, 1722 in which the Court ruled that the sixth amendment is not automati
cally violated when the Government knowingly arranges or permits an 
intrusion into the attorney-client relationship.1723 The Weatherford Court 
suggested that the absence of both prejudice and improper motivation is vital 
to a constitutionally permissible intrusion into the attorney-client relation
ship.1724 Nonetheless, this term the circuit courts took divergent stands on 
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whether defendants must show prejudice, improper Government motivation, 
or both to successfully claim an unconstitutional intrusion upon the attorney
client relationship. The Second,1725 Fifth,1726 and Ninth1727 Circuits ruled that 
a sixth amendment violation occurs only if the intrusion prejudices the 
defendant at trial. In United States v. Morrison, 1728 however, the Third Circuit 
reasoned that improper Government motivation alone may establish the 
unconstitutionality of an intrusion into the attorney-client relationship.1729 
The court in Morrison reasoned that if the absence of both factors is necessary 
to a valid intrusion, then the presence of either may suffice to support a sixth 
amendment claim.1730 The courts agree that whenever a defendant alleges an 
improper Government intrusion on the attorney-client relationship, the trial 
court must hold an evidentiary hearing to determine whether the informant 
participated in defense strategy conferences and disclosed confidential com
munications to the Government.1731

Waiver of Counsel and Pro Se Representation. In the 1975 case of
Faretta v. California1132 the Supreme Court held that an accused who 
voluntarily and knowingly waives his right to counsel has a sixth amendment 
right to conduct his own defense.1733 To avoid delay or disruption of the trial 
the court may place reasonable limits on a defendant’s right to proceed pro 
se.1734 A court may limit a defendant’s right to self-representation when the

1725. See United States v. Dien, 609 F.2d 1038, 1043 (2d Cir. 1980) (no sixth amendment violation 
unless intrusion substantially prejudices defendant); United States v. DiPalermo, 606 F.2d 17, 22 (2d Cir. 
1979) (per curiam) (no sixth amendment violation when defendant initiated conference with Government 
in absence of counsel, because no prejudice resulted), cert, denied, 445 U.S. 915 (1980).

1726. See United States v. Sander, 615 F.2d 215, 219 (5th Cir. 1980) (per curiam) (no sixth amendment 
violation when police glanced through files of recently deceased attorney and observed defendant’s file 
because attorney-client intrusion resulted in no prejudice).

1727. See United States v. Irwin, 612 F.2d 1182, 1186-88 (9th Cir. 1980) (no sixth amendment violation 
unless intrusion substantially prejudices defendant); United States v. Glover, 596 F.2d 857, 864 (9th Cir.) 
(no sixth amendment violation when interrogation of defendant without permission or presence of evidence 
obtained), cert, denied, 444 U.S. 860 (1979).

1728. 602 F.2d 529 (3d Cir. 1979).
1729. Id. at 532 (Weatherford applies when there is neither prejudice nor wrongfully motivated 

intrusion into attorney-client relationship, leaving open wide range of practices as possible violations).
1730. 602 F.2d at 532 (proposing standard that if interference either wrongly motivated or without 

adequate justification, it infringes sixth amendment right to counsel). The degree of improper motivation or 
prejudice that will alone indicate a sixth amendment violation is an open question. Cf. United States v. 
Levy, 577 F.2d 200, 202, 205, 207-10 (3d Cir. 1978) (when evidence of disclosure of trial strategy to 
Government exists, disclosure prejudicial per se requiring dismissal notwithstanding lack of intent to 
intrude and legitimate need to maintain informant’s cover). See generally Weatherford v. Bursey, 429 U.S. 
545, 554 (1977) (dicta) (noting possible prejudicial contexts, including when informant testifies on 
overheard conversation, when state’s evidence originates in overheard conversations, or when prosecution 
learns details of defense's trial preparations from undercover agent).

1731. See, e.g., United States v. Irwin, 612 F.2d 1182, 1187 (9th Cir. 1980) (evidentiary hearing 
required if material issue of fact raised); United States v. Levy, 577 F.2d 200, 204-05 (3d Cir. 1978) (court 
must conduct evidentiary hearing whenever defendant alleges intrusion into attorney-client relationship); 
United States v. Lleifgen, 557 F.2d 1293, 1297 (9th Cir. 1977) (remanding for evidentiary hearing to 
determine whether Government interview of defendant’s former counsel in absence of defendant’s current 
counsel violated privilege).

1732. 422 U.S. 806 (1975).
1733. Id. at 821-36.
1734. See id. at 834-35 n.46 (1975) (trial judge may terminate self-representation by defendant 
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defendant’s waiver of counsel is untimely. * 1735 A court may appoint advisory 
counsel to aid a defendant who has elected to proceed pro se.1736 After a 
defendant’s timely waiver of the right to counsel, however, a court’s refusal to 
permit the defendant to proceed pro se constitutes reversible error.1737 Before a 
defendant’s waiver of his right to counsel may be accepted, a court must 
determine that it is knowing and intelligent. 1738 In determining the voluntari
ness of a waiver courts consider the defendant’s education, background, age, 
and prior experience with the criminal justice system.1739 Moreover, a court 
must indulge in every reasonable presumption against a voluntary waiver of 
counsel.1740

deliberately engaged in serious and obstructionist misconduct; United States v. Coupez, 603 F.2d 1347, 
1351 (9th Cir. 1979) (to prevent subversion or delay of trials, reasonable limits can be placed on right of 
self-representation).

1735. See United States v. Lawrence, 605 F.2d 1321, 1325 (4th Cir. 1979) (right of self-representation 
must be asserted “before meaningful trial proceedings have commenced”; thereafter, its exercise rests 
within court’s discretion), cert, denied, 444 U.S. 1084 (1980).

1736. See Faretta v. California, 422 U.S. 806, 834-35 n.46 (1975) (state may appoint “standby counsel” 
to assist in defendant’s representation over accused’s objection); United States v. Coupez, 603 F.2d 1347, 
1351 (9th Cir. 1979) (within court’s discretion to appoint standby counsel to assist defendant).

1737. Faretta v. California, 422 U.S. 806, 819 (1975); see Bittaker v. Enomoto, 587 F.2d 400, 402-03 
(9th Cir. 1978) (failure to permit proper waiver cannot constitute harmless error).

1738. See Faretta v. California, 422 U.S. 806, 835 (1975) (waiver must be knowing and intelligent); 
Johnson v. Zerbst, 304 U.S. 458, 464-65 (1937) (waiver must be intelligent and competent).

1739. See Faretta v. California, 422 U.S. 806, 835-36 (1975) (record must establish that defendant 
“knows what he is doing and his choice is made with eyes open”) (quoting Adams v. United States, 317 
U.S. 269, 279 (1942)); Johnson v. Zerbst, 304 U.S. 458, 464 (1937) (intelligent waiver of counsel depends on 
facts of each case and on defendant’s background, experience, and conduct); United States v. Richardson, 
588 F.2d 1235, 1241 (9th Cir. 1978) (voluntariness of waiver determined on facts of each case).

1740. See Brewer v. Williams, 430 U.S. 387, 404 (1977) (presumption is against waiver of counsel); 
Johnson v. Zerbst, 304 U.S. 458, 464 (1937) (every reasonable presumption against waiver of constitutional 
rights).

1741. See North Carolina v. Butler, 441 U.S. 369, 372-73 (1977) (explicit statement of waiver 
unnecessary to support finding of defendant’s waiver of right to counsel); United States v. Hines, 605 F.2d 
132, 134 (4th Cir. 1979) (absence of valid waiver not established by defendant’s refusal to sign waiver 
form), cert, denied. 444 U.S. 1046 (1980).

1742. Carvey v. LeFevre, 611 F.2d 19, 21 (2d Cir. 1979) (state has heavy burden of showing waiver 
knowing, intelligent, and voluntary), cert, denied, 100 S. Ct. 1858 (1980).

1743. 605 F.2d 181 (5th Cir. 1979).
1744. Id. at 183-85.
1745. 598 F.2d 506 (9th Cir. 1979).
1746. Id. at 510. The Court determined that the defendant elected to represent himself with an attorney 

who was not admitted to practice in federal court, and therefore had made a knowing and intelligent waiver 
of his right to counsel. Id.; cf. Miranda v. Arizona, 384 U.S. 436, 475 (1966) (valid waiver will not be 
presumed simply from silence of accused).

A valid waiver of counsel need not be express.1741 In the absence of an 
express waiver, however, the Government must meet the burden of showing 
that the waiver was knowing, voluntary, and intelligent.1742 1743 Despite this 
stringent procedural requirement, this term in United States v. Fowler™5 the 
Fifth Circuit ruled that a defendant had waived the right to counsel by failing 
to retain counsel after a reasonable period of time, even though he had 
protested his lack of representation throughout trial.1744 Similarly, in United 
States v. Conrad™5 the Ninth Circuit ruled that a defendant who was aware 
of the right to representation and who did not object to the withdrawal of 
appointed counsel at the hearing on his motion to withdraw his guilty plea 
and at his sentencing was not denied sixth amendment rights.1746 The Second 
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Circuit, however, imposed a strict voluntariness requirement when it ruled 
this term in Carvey v. LeFevre™ that a defendant cannot execute a knowing 
and intelligent waiver of his right to counsel if, during questioning by the 
police, the accused is not informed of a pending indictment against him.1747 1748

1747. 611 F.2d 19 (2d Cir. 1979).
1748. See id. at 22 (failure to advise defendant of indictment or ascertain whether defendant knew of 

indictment precludes valid waiver of counsel), cert, denied, 100 S. Ct. 1858 (1980); cf. United States v. 
Payton, 615 F.2d 922, 924 (1st Cir. 1980) (no need to decide Carvey issue because defendant advised of 
indictment before making incriminating statements).

1749. See Faretta v. California, 422 U.S. 807, 835 (1975) (record must show that defendant’s choice 
made with eyes open).

1750. See, e.g., United States v. Jackson, 605 F.2d 1319, 1320 (4th Cir. 1979) (per curiam) (although 
defendant addressed as part of group, under circumstances, he effected intelligent and voluntary waiver); 
Taylor v. Hooper, 596 F.2d 1284, 1290 (5th Cir. 1979) (trial judge need not explore and resolve reasons 
why defendant waives counsel), cert, denied, 444 U.S. 1083 (1980); United States v. Crowhurst, 596 F.2d 
389, 390 (9th Cir. 1979) (per curiam) (accused must be made aware of general disadvantages of waiver, 
nature of charges, and possible penalties).

1751. See Carvey v. LeFevere, 611 F.2d 19, 23 (2d Cir. 1979) (admission of statement made without 
adequate waiver of right to counsel does not require reversal if error harmless beyond reasonable doubt), 
cert, denied, 100 S. Ct. 1858 (1980); Taylor v. Hooper, 596 F.2d 1284, 1291 (5th Cir. 1979) (failure to 
comply with every standard announced in Faretta not prima facie grounds for setting aside conviction), 
cert, denied, 444 U.S. 1083 (1980).

1752. Faretta v. California, 422 U.S. 807, 834-36 (1975); see United States v. Brown, 591 F.2d 307, 310- 
11 (5th Cir.) (defendant, who represents himself by choice, cannot later claim denial of effective assistance 
of counsel), cert, denied, 442 U.S. 913 (1979).

1753. See Bounds v. Smith, 430 U.S. 817, 828 (1977) (to ensure constitutional right of access to courts 
authorities must provide adequate assistance or legal information for pro se prisoner challenging 
conviction). See generally notes 3038-45 infra (discussing prisoners’ right of access to legal aid).

1754. Kelsey v. Minnesota, 622 F.2d 956, 957 (8th Cir. 1980) (per curiam).
1755. Id. at 958.
1756. United States v. Losing, 601 F.2d 351, 352-53 (8th Cir. 1979) (per curiam).
1757. Id. at 353. In Rush v. United States, 559 F.2d 455 (7th Cir. 1977) (per curiam), the Seventh 

To ensure a valid waiver of counsel, Faretta requires that the trial judge 
inquire whether the defendant is aware of the dangers and disadvantages of 
self-representation.1749 The courts construe this mandate to question the 
defendant and assess the voluntariness of his waiver with varying degrees of 
strictness.1750 The failure of the trial judge to make certain that the waiver is 
voluntary may not result in reversal if the appellate court determines that the 
error is harmless.1751 Moreover, an accused who proceeds pro se cannot 
challenge his own ineffectiveness on appeal.1752

A defendant who does elect self-representation in challenging a conviction 
is entitled to access to a law library or to other alternative sources of legal 
knowledge. 1753 Last term, however, the Eighth Circuit held that a state must 
furnish a defendant with a prison law library only when there exists no other 
alternative means of access to the courts.1754 The court held that when the 
state provides professional legal assistance to aid prisoners in gaining access to 
the courts, prisoner access to a law library is not constitutionally required.1755 
The Eighth Circuit this term limited the ability of a prisoner proceeding pro se 
to obtain access in a habeas corpus proceeding to the pre-existing files and 
records of the underlying case.1756 The court decided that the records would 
not be made available to aid the prisoner in filing a motion for habeas corpus, 
but would be provided after a judicial certification that the records were 
required to decide the issues in anon-frivolous collateral appeal.1757
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RIGHT TO JURY TRIAL

The sixth amendment provides criminal defendants with the right to a trial 
by an impartial jury drawn from the state and district in which the defendant 
allegedly committed the crime.1758 The Supreme Court, in determining when 
this right attaches, has distinguished between serious crimes that entitle the 
defendant to a jury and petty offenses that traditionally were tried without 
juries at common law.1759 In attempting to delineate an objective basis for 
making this distinction the Court has considered the nature of the offense,1760 
the maximum authorized penalty for the offense,1761 and whether the 
common law provided a right to a jury trial for the offense.1762 Concluding 
that the maximum penalty is the most relevant criterion,1763 1764 the Court held in 
1970 in Baldwin v. New York™ that a crime punishable by a sentence longer 
than six months cannot be considered petty and therefore triggers the right to 
a jury trial.1765 When the offense has no maximum authorized penalty, the 
Court will evaluate the sentence actually imposed in determining whether the 
defendant had a right to trial by jury.1766 A defendant may waive his right to a 

Circuit held that prisoners have an absolute personal right of reasonable access to the pre-existing files and 
records of the underlying case even before the filing of a habeas petition. Id. at 458. The court noted that a 
prisoner with counsel would have access to such records through his attorney. Id. The Eighth Circuit, 
however, explicitly refused to adopt the Seventh Circuit ruling. See United States v. Losing, 601 F.2d 351, 
353 (8th Cir. 1979) (per curiam) (no other circuit follows Rush).

1758. U.S. Const, amend. VI; see Duncan v. Louisiana, 391 U.S. 145, 149 (1968) (right to jury trial 
applies to state trials). The defendant has no right to trial by a jury comprised of members who reside in any 
particular judicial district if the crimes were committed in more than one district and at least one of the 
crimes was committed in the chosen forum. See United States v. Cooper, 606 F.2d 96, 97 (5th Cir. 1979) 
(per curiam) (drug conspiracy statute allowing prosecution to bring suit in any district where criminal act 
alleged to have occurred consistent with sixth amendment), cert, denied, 444 U.S. 1024 (1980).

1759. Duncan v. Louisiana, 391 U.S. at 160 (recognizing traditional practice of trying petty offenses 
without jury).

1760. District of Columbia v. Clawins, 300 U.S. 617, 625 (1937) (nature of offense and whether 
indictable at common law determine whether jury required); District of Columbia v. Colts, 282 U.S. 63, 73 
(1930) (nature of offense crucial in determining right to jury).

1761. Baldwin v. New York, 399 U.S. 66, 69 (1970) (potential sentence of six months triggers right to 
jury trial because not considered petty).

1762. District of Columbia v. Clawins, 300 U.S. 617, 625 (1937) (sale of railway tickets without license 
petty crime; no common law right to jury); District of Columbia v. Colts, 282 U.S. 63, 73 (1930) (reckless 
driving similar to charge of public nuisance to which common law right to jury attached).

1763. Baldwin v. New York, 399 U.S. 66, 69 (1970) (although jostling only misdemeanor, potential 
penalty of one year makes crime serious).

1764. 399 U.S. 66 (1970).
1765. Id at 69. In a prior case the Court had reasoned that a legislature, by its choice of penalty, has 

included within the definition of the crime a value judgment about its seriousness. See Frank v. United 
States, 395 U.S. 147, 149 (1969) (severity of penalty authorized, not penalty actually imposed, relevant 
criterion).

1766. Compare Taylor v. Hayes, 418 U.S. 488, 495-96 (1974) (no maximum penalty for contempt; no 
right to jury trial for multiple contempt citations carrying concurrent six month sentences) with Bloom v. 
Illinois, 391 U.S. 194, 211 (1968) (right to jury trial applies to contempt citation carrying two-year 
sentence).
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jury trial,1767 but only if he expresses the waiver clearly and intelligently.1768 In 
federal proceedings the Federal Rules of Criminal Procedure require a clearly 
and intelligently written waiver of the right to trial by jury.1769

Although the Supreme Court has held that the right to a jury trial for all 
serious offenses is a fundamental sixth amendment protection necessary to 
ensure fairness in criminal proceedings,1770 this term the Tenth Circuit in 
United States v. Dubois1771 held that a defendant has no right to a jury trial in 
proceedings under the Juvenile Delinquency Act.1772 Relying on the Supreme 
Court’s 1971 decision in McKeiver v. Pennsylvania,1773 the Tenth Circuit 
concluded that recognizing the right to a jury trial would transform the 
intimate and protective nature of juvenile proceedings into a full adversary 
process.1774 Nevertheless, Dubois permits a youth to exercise the right to a 
jury trial by agreeing to be tried under ordinary criminal procedures.1775

Juries historically have been comprised of twelve persons.1776 The Supreme 
Court, however, has held that a jury of fewer than twelve1777 but more than 
five1778 members satisfies the sixth amendment. The Court concluded that a 
jury of less than six would promote inaccuracy and would be less representa
tive of minority views in the community.1779 Rule 23(b) of the Federal Rules 
of Criminal Procedure permits parties in federal court to stipulate to a waiver 
of a twelve-member jury if the agreement is in writing and is approved by the 
trial court.1780 The Ninth Circuit this term held that an oral stipulation will 
satisfy rule 23(b) only if the defendant expressly and intelligently consented to

1767. Duncan v. Louisiana, 391 U.S. 145, 158 (1968) (waiver of jury trial constitutional; common 
practice in state and federal courts). A defendant, however, may not be induced to waive his right to a jury 
trial by the threat or the reality of a more severe penalty upon conviction by a jury. See United States v. 
Jackson, 390 U.S. 570, 582-83 (1968) (Federal Kidnapping Act provision, 18 U.S.C. § 1201(a) (1976), that 
death penalty may be imposed only after jury trial and not after judge trial unconstitutionally chills 
exercise of right to jury trial); cf Cole v. Wainwright, 614 F.2d 67, 68-69 (5th Cir. 1980) (statistics 
establishing pattern of imposing longer sentences when defendants plead not guilty insufficient to prove 
130-year sentence imposed to punish defendant for exercising right to jury trial).

1768. Patton v. United States, 281 U.S. 276, 312 (1930) (waiver must be express and intelligent); see 
United States v. Conforte, 624 F.2d 869, 881-82 (9th Cir. 1980) (defendant’s waiver of jury trial valid 
because knowingly and intelligently made). See also notes 1780-82 infra and accompanying text (discussing 
waiver regarding jury size).

1769. Fed. R. Crim. P. 23(a). The Fifth Circuit this term implied that an oral waiver may be an 
adequate substitute for a written waiver. See United States v. Lockwood, 604 F.2d 7, 8 (5th Cir. 1979) (per 
curiam) (absence of written waiver, without indication of oral waiver in defendant’s words or conduct, 
warrants new trial).

1770. Duncan v. Louisiana, 391 U.S. 145, 157-58 (1968).
1771. 604 F.2d 648 (10th Cir. 1979).
1772. See id. at 652 (10th Cir. 1979) (sixteen-year-old tried on murder charge under Federal Juvenile 

Delinquency Act provision, 18 U.S.C. § 5032, not deprived of sixth amendment right to jury trial).
1773. 403 U.S. 528, 545 (1971) (right to jury trial in juvenile court not constitutionally required; danger 

of juvenile proceeding becoming full adversary process).
1774. United States v. Dubois, 604 F.2d 648, 650-51 (10th Cir. 1979) (purpose of Act to protect youth 

from stigma of conviction in criminal prosecution by determining juvenile’s delinquent status in civil 
proceeding).

1775. Id. at 652.
1776. Williams v. Florida, 399 U.S. 78, 86-90 (1970) (outlining history of twelve-juror tradition).
1777. Id. at 86 (jury of six members satisfied sixth amendment; number twelve historical accident).
1778. Ballew v. Georgia, 435 U.S. 223, 239, 245 (1978) (five-member jury violates sixth and fourteenth 

amendments).
1779. Id.
1780. Fed. R. Crim. P. 23(b).
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the waiver in open court during his trial.1781 When consent is oral, the trial 
court has a duty to evaluate the consent by questioning the defendant.1782

1781. United States v. Reyes, 603 F.2d 69, 71 (9th Cir. 1979) (neither defense counsel’s oral stipulation 
to an 11-member jury nor defendant’s oral consent at sentencing hearing satisfies rule 23(b)). But cf United 
States v. Spiegel, 604 F.2d 961, 966 (5th Cir. 1979) (defendant affirmatively seeking dismissal of twelfth 
juror as matter of trial strategy waives objection to proceeding with eleven jurors; waiver by counsel after 
intelligent discussion in open court satisfies rule 23(b) and Constitution), cert, denied, 100 S. Ct. 2151 
(1980).

1782. United States v. Reyes, 603 F.2d 69, 71-72 (9th Cir. 1979) (court’s failure to evaluate consent 
through detailed questioning in open court at time of waiver reversible error).

1783. See Andres v. United States, 333 U.S. 740, 748-49 (1948) (defendant in federal court entitled to 
unanimous verdict); Hawaii v. Mankichi, 190 U.S. 197, 211-12 (1903) (same); Maxwell v. Dow, 176 U.S. 
581, 586 (1900) (same); Thompson v. Utah, 170 U.S. 343, 355 (1898) (same).

1784. See Apodaca v. Oregon, 406 U.S. 404, 410-12 (1972) (conviction by 10 votes of 12-person jury 
satisfies sixth amendment right to jury trial); Johnson v. Louisiana, 406 U.S. 356, 362-63 (1972) (conviction 
by 9 votes of 12-member jury does not violate reasonable doubt standard under due process guarantee).

1785. 441 U.S. 130 (1979).
1786. See id. at 134, 138-39 (conviction for nonpetty offense by five out of six jurors threatens fairness 

of proceeding and proper role of jury; savings of time and expense from such procedure only speculative).
1787. 100 S. Ct. 2214 (1980).
1788. Id. at 2221-23.
1789. U.S. Const, amend. VI.
1790. See Duren v. Missouri, 439 U.S. 357, 359-60 (1979) (jury selection system automatically 

exempting any woman requesting not to serve violates sixth amendment when result is disproportionate 
underrepresentation of women on juries); Taylor v. Louisiana, 419 U.S. 522, 531 (1975) (jury selection 
system excluding women except upon woman’s request violates sixth amendment when result is systematic 
exclusion of women from juries). In Lee v. Missouri, 439 U.S. 461 (1979) (per curiam), the Supreme Court 
held that its decision in Duren, because it announced no constitutional standards other than those already 
established in Taylor, should be applied retroactively to all juries sworn after Taylor. Id. at 462.

1791. 439 U.S. 357 (1979).
1792. Id. at 359-60 (women, 54% of community, distinctive community group); see United States v. 

Young, 618 F.2d 1281, 1288 (8th Cir. 1980) (rural residents not distinctive community group); United 

Although the defendant’s right to a unanimous verdict in a jury trial has 
been consistently recognized in federal courts,1783 the Supreme Court has 
ruled that a state court conviction by less than a unanimous verdict satisfies 
the sixth amendment.1784 Last term, however, the Supreme Court in Burch v. 
Louisiana,™5 held that a conviction by five members of a six-member state 
jury violated the sixth amendment right to a jury trial.1786 This term in Brown 
v. Louisiana 1787 the Supreme Court held that because the rule in Burch 
fundamentally implicates the fairness of the jury trial, it must be given 
retroactive application.1788

JURY SELECTION

Challenges to Selection Procedure. A defendant may show a violation
of his sixth amendment right to trial by an impartial jury1789 by proving that 
the jury selected did not represent a fair cross section of the community.1790 1791 
Last term in Duren v. Missouri™' the Supreme Court held that to establish a 
prima facie violation a defendant must show that a “distinctive” community 
group was not fairly represented in the venires from which juries were chosen 
and that this underrepresentation was due to systematic exclusion of the 
group by the jury selection process.1792 This term in United States v. 
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Maskeny™ the Fifth Circuit examined the degree of statistical disparity 
necessary to challenge the fair cross-section requirement.1793 1794 Relying on the 
statistical bases used by the Supreme Court to demonstrate both sixth 
amendment and equal protection violations,1795 the Fifth Circuit held that an 
absolute variance of less than ten percent between proportions of various 
groups in the population and their representation on the jury list was 
constitutionally permissible.1796 The court refused to comply with the defend
ant’s request that it evaluate the underrepresentation by using a comparative 
method of statistical analysis that examined standard deviation rather than 
absolute disparity.1797

States v. Coats, 611 F.2d 37, 41 (4th Cir. 1979) (using actual rather than registered voters for jury selection 
pool does not violate sixth amendment unless some cognizable group excluded), cert, denied, 100 S. Ct. 
1836 (1980); United States v. Warner, 607 F.2d 210, 214 (8th Cir. 1979) (unregistered voters not cognizable 
group); United States v. Duncan, 598 F.2d 836, 866 (4th Cir. 1979) (persons aware of current events not 
cognizable group), cert, denied, 444 U.S. 871 (1979).

A defendant has standing to challenge the composition of the jury regardless of whether he is a member 
of the excluded group. See Duren v. Missouri, 439 U.S. 357, 359 n.l (1979) (male defendant has standing to 
challenge exclusion of women from jury); Taylor v. Louisiana, 419 U.S. 522, 526 (1975) (same).

1793. 609 F.2d 183 (5th Cir.), cert, denied, 100 S. Ct. 3010 (1980).
1794. Id. at 190.
1795. Id. The court recognized that the Supreme Court in Duren and Taylor focused only on the 

absolute disparity required to find purposeful discrimination in violation of the equal protection clause, but 
noted that the Court had relied on equal protection statistical analysis to show a sixth amendment 
violation. Id. The Maskeny court concluded that although the Supreme Court had stated that statistical 
evidence proves different elements in equal protection and sixth amendment claims, the Court had not 
indicated that the amount of disparity needed for each should differ. Id.

1796. Id.
1191. Id.
1798. Castaneda v. Partida, 430 U.S. 482, 495 (1977); Swain v. Alabama, 380 U.S. 202, 203-04 (1965); 

White v. Bloom, 621 F.2d 276, 279 (8th Cir. 1980) (allegation of conspiracy among judge, prosecutor, and 
defense counsel to select all-white jury raises equal protection issue).

1799. See Castaneda v. Partida, 430 U.S. at 494-98 (statistical disparity between 79% Mexican- 
Americans in general population and 39% of Mexican-Americans in group of grand jurors summoned 
sufficient to establish prima facie case); cf. Rose v. Mitchell, 443 U.S. 545, 564-74 (1979) (testimony of 
three grand jury foremen that they knew of no blacks who had ever served as foremen insufficient to 
establish prima facie case).

1800. 610 F.2d 253 (5th Cir. 1980).
1801. Id. at 266-67. The court reversed the defendant’s conviction when the state failed to rebut his 

prima facie case with a legitimate nondiscriminatory explanation of the disparity. Id. at 272.
1802. 621 F.2d 276, 279 (8th Cir. 1980).

The Supreme Court has held that the equal protection clause of the 
fourteenth amendment also provides a basis for a challenge to the composi
tion of a petit or a grand jury when the jurors are selected in an intentionally 
discriminatory fashion.1798 In general, if a defendant can demonstrate sub
stantial underrepresentation of the identifiable class to which he belongs, he 
has made out a prima facie case of discriminatory purpose.1799 This term in 
Barksdale v. Blackburn1800 the Fifth Circuit ruled that the defendant had 
proved a prima facie case of intentional discrimination by showing that the 
large statistical disparity between the number of blacks in the community and 
the number of blacks on jury venires was typical of the disproportionate 
representation of blacks in the jury system over a period of years.1801 The 
Eighth Circuit, considering an equal protection challenge to jury selection 
this term in White v. Bloom,1802 similarly stated that proving systematic 
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discrimination over a period of time is sufficient to establish a case of 
purposeful discrimination in jury selection.1803

1803. Id. at 279. Ruling that the defendant’s failure to prove systematic discrimination over a period of 
time nevertheless did not warrant dismissal, the White court remanded the case to provide the defendant 
with an opportunity to establish his equal protection claim on a conspiracy theory. Id. at 282.

1804. 28 U.S.C. §§ 1861-1874(1976).
1805. Id. § 1861.
1806. Id. § 1867(e) (statutory procedures exclusive means to challenge jury on ground that jury not 

selected in conformity with JSSA); see United States v. Merlino, 595 F.2d 1016, 1020 (5th Cir. 1979) 
(although defendant proved violation of act, failure to file claim within statutory challenge period 
precludes consideration).

1807. 28 U.S.C. § 1867(a) (1976); see United States v. Butler, 611 F.2d 1066, 1070 (5th Cir. 1980) (court 
clerk’s and administrative officer’s usurping district judge’s power to excuse jurors not substantial 
noncompliance); United States v. Maskeny, 609 F.2d 183, 191 (5th Cir.) (same), cert, denied, 100 S. Ct. 
3010 (1980). See also United States v. First, 600 F.2d 170, 172 (8th Cir. 1979) (that some members of jury 
panel had been on jury call for six months did not deprive defendant of fair trial when length of service did 
not constitute statutory violation and there was no evidence of actual or implied juror bias).

1808. United States v. Maskeny, 609 F.2d 183, 191 (5th Cir.), cert, denied, 100 S. Ct. 3010 (1980).
1809. 28 U.S.C. § 1863 (1976).
1810. See, e.g., United States v. Butler, 611 F.2d 1066, 1069 (5th Cir. 1980) (use of voter registration 

lists as sole source of jurors not violation of JSSA without showing result is systematic exclusion of 
cognizable group); United States v. Coats, 611 F.2d 37, 41 (4th Cir. 1979) (same), cert, denied, 100 S. Ct. 
1836 (1980); United States v. Maskeny, 609 F.2d 183, 191 (5th Cir.) (same), cert, denied, 100 S. Ct. 3010 
(1980); cf. United States v. Cervantes, 609 F.2d 974, 977 (10th Cir.) (omission of Spanish-American race 
category from juror selection questionnaire does not prove systematic exclusion of Spanish Americans 
from juror service), cert, denied, 444 U.S. 1023 (1980).

1811. 28 U.S.C. § 1863(b)(2) (1976) (plan must prescribe source of names in addition to voter lists when 
needed to foster policy of JSSA); see United States v. Hanson, 618 F.2d 1261, 1267 (8th Cir. 1980) 
(supplementing voter registration list with tribal roll not required without showing that some obstacle 
prevented Indians from registering to vote).

1812. 28 U.S.C. § 1867(d), (f) (1976).

The Jury Selection and Service Act of 19681804 (JSSA) provides statutory 
guidelines for selecting juries in federal courts. The purpose underlying the 
JSSA is to codify the sixth amendment requirement that a jury be selected 
randomly from a fair cross section of the community.1805 The defendant must 
follow the statutory procedures for challenging an alleged violation of the 
JSSA for the court to take cognizance of the challenge.1806 A defendant proves 
a violation of the JSSA by showing that the Government substantially failed 
to comply with the jury selection procedures required by the JSSA.1807 The 
Fifth Circuit this term explained that the court must weigh the alleged 
violations of the JSSA against the major goal of the statute—random selection 
of juries from a fair cross section of the community—to determine whether 
the noncompliance frustrated the purpose of the JSSA.1808 The JSSA requires 
each district to devise a plan for randomly selecting jurors using voter 
registration lists or lists of actual voters.1809 A defendant, however, can 
challenge the use of these lists by demonstrating that they do not represent a 
fair cross section of the community1810 or by showing that supplementation is 
needed because some obstacle has prevented certain citizens from attempting 
to register to vote.1811

A defendant seeking to challenge the jury selection process is entitled to 
inspect, reproduce, and copy relevant records and papers that are used by the 
jury commission and are not public or otherwise available.1812 Without a 
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showing of need, however, the defendant does not have a right to receive 
additional assistance from the Government.1813

Voir Dire. To secure his rights to a fair and impartial jury the defendant 
can evaluate any bias of prospective jurors through voir dire examination.1814 
The trial court may conduct the voir dire examination or may permit defense 
counsel to do so.1815 The trial court has broad discretion in deciding whether 
questions suggested by counsel may be asked.1816 The court, however, must 
ask potential jurors questions sufficiently revealing to expose the possibility of 
prejudice.1817 Because voir dire is merely a mechanism for exploring the 
presence of bias,1818 reversal is warranted only if the defendant shows that 
substantial prejudice resulted from his improperly conducted voir dire.W9

1813. See United States v. Foundas, 615 F.2d 1130, 1131-32 (5th Cir. 1980) (per curiam) (denial of 
defendant’s requests for list of names on master jury wheel and custody of voter lists not error when 
defendant previously had adequate opportunity to inspect same and did not demonstrate special need).

1814. Dennis v. United States, 339 U.S. 162, 171-72 (1950) (voir dire guarantees right to impartial jury 
by allowing defendant to evaluate jurors’ biases).

1815. Fed. R. Crim. P 24(a); see United States v. L’Hoste, 609 F.2d 796, 802 (5th Cir. 1980) (right to 
fair trial not denied when defense counsel not allowed to conduct voir dire-, court may conduct examination 
in interests of economy and efficiency), cert, denied, 49 U.S.L.W. 3321 (U.S. Oct. 7, 1980).

1816. See Jacobs v. Redman, 616 F.2d 1251, 1255-57 (3d Cir. 1980) (no abuse of discretion when court 
refused to question jurors about experiences as crime victims, willingness to follow law, and understanding 
of law), cert, denied, 100 S. Ct. 2170 (1980); United States v. Jones, 608 F.2d 1004, 1007 (4th Cir. 1979) (no 
abuse of discretion when court refused to question jurors about their experiences as victims of crimes 
unrelated to defendant’s alleged offense), cert, denied, 444 U.S. 1086 (1980); Fed. R. Crim. P. 24(a) (court 
may supplement examination upon request by defense counsel or prosecutor).

1817. See United States v. Shavers, 615 F.2d 266, 268 (5th Cir. 1980) (because trial court’s questions 
too broad to reveal latent prejudices resulting from prospective jurors’ experience as crime victims, 
defendant denied opportunity to select fair and impartial jury); United States v. Kampiles, 609 F.2d 1233, 
1240 (7th Cir. 1979) (not error to refuse to question each prospective juror out of presence of others when 
pretrial publicity not highly adverse; jurors not intimidated by presence of others and form of questions 
adequately revealed any prejudice), cert, denied, 100 S. Ct. 2923 (1980); United States v. Baldwin, 607 F.2d 
1295, 1297-98 (9th Cir. 1979) (court’s refusal to ask questions concerning weight jurors would give 
testimony of government official and failure to discover if jurors knew prospective witnesses reversible 
error because discovery of prejudice precluded); United States v. Gibbons, 602 F.2d 1044, 1052 (2d Cir.) 
(court’s refusal to ask prospective jurors about specific place of residence not error because defendants did 
not identify prejudice to be revealed by this line of questioning), cert, denied, 444 U.S. 950 (1979); United 
States v. Delval, 600 F.2d 1098, 1103 (5th Cir. 1979) (court’s refusal to question prospective jurors about 
contact with drug enforcement agent informant on jury venire not error when overall examination 
extensive enough to discover bias); United States v. Giese, 597 F.2d 1170, 1182-83 (9th Cir.) (court’s asking 
general questions of some prospective jurors not error when questions incorporated more specific questions 
previously asked of other prospective jurors; overall questioning reasonably ensured discovery of 
prejudice), cert, denied, 444 U.S. 979 (1979).

1818. Ham v. South Carolina, 409 U.S. 524, 525-27 (1973). In Ristaino v. Ross, 424 U.S. 589 (1976), 
the Court, explaining its decision in Ham, held that questioning prospective jurors about potential racial 
prejudice is required in a state trial only when racial issues are “inextricably bound up with the conduct of 
the trial.” Id. at 597. The Court stated that it had not adopted a per se rule requiring state courts to 
question jurors about racial prejudice whenever the defendant belonged to a racial minority. Id. at 596 n.8.

1819. See United States v. Currie, 609 F.2d 1193, 1194 (6th Cir. 1979) (per curiam) (new trial not 
required following juror’s failure to answer voir dire questions truthfully when subsequent hearing revealed 
no bias actually present), cert, denied, 445 U.S. 928 (1980); United States v. Vargas, 606 F.2d 341, 345 (1st 
Cir. 1979) (same); United States v. Bowman, 602 F.2d 160, 165 (8th Cir. 1979) (per curiam) (reversible 
error exists only when substantial prejudice and abuse of discretion can be shown); United States v. Delval, 
600 F.2d 1098, 1102 (5th Cir. 1979) (bias must be tangible before presumption of jury impartiality 
overcome).
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The Supreme Court has interpreted the due process clause to require the 
trial court, upon request, to inquire specifically into possible racial prejudice 
of potential jurors when circumstances indicate that racial issues are likely to 
arise at trial.1820 This term the Third and Ninth Circuits disagreed on whether 
the Supreme Court, in exercising its supervisory powers over the federal 
courts, has established a per se rule requiring questioning about racial 
prejudice whenever the defendant is a member of a minority group.1821 The 
Third Circuit, believing that the Supreme Court has created such a rule for 
federal courts, held that a trial court’s failure to allow a black defendant to 
question prospective jurors about racial prejudice was reversible error.1822 The 
Ninth Circuit, however, refused to adopt a per se rule and held that even in 
federal court a minority defendant has no right to question prospective jurors 
about racial prejudice except when racial prejudice is likely to be an issue at 
trial.1823

1820. Ristaino v. Ross, 424 U.S. 589, 597 (1976).
1821. Compare United States v. Williams, 612 F.2d 735 (3d Cir. 1979) (per se rule), cert, denied, 445 

U.S. 934 (1980) with United States v. Rosales-Lopez, 617 F.2d 1349 (9th Cir. 1980) (no per se rule). The 
conflict concerns the interpretation of Aldridge v. United States, 283 U.S. 308 (1931), Ham v. South 
Carolina, 409 U.S. 524 (1973), and Ristaino v. Ross, 424 U.S. 589 (1976). In Aldridge the Supreme Court 
held that fairness requires courts to honor a minority defendant’s request to question prospective jurors 
about their racial prejudice. 283 U.S. at 313. The Court explained in Ham, however, that the rule in 
Aldridge was not constitutionally required. 409 U.S. at 526. In Ristaino the Court limited the Aldridge rule 
by holding that it applies to state courts only in situations when racial issues will arise at trial. 424 U.S. at 
597. The Court, however, remarked that if Ristaino had been a federal case, then the Court, through its 
supervisory powers, would have required questioning about racial prejudice upon a black defendant’s 
request. Id. at 597 n.9 (dictum).

1822. United States v. Williams, 612 F.2d 735, 736-37 (3d Cir. 1979), cert, denied, 445 U.S. 934 (1980); 
cf Jacobs v. Redman, 616 F.2d 1251, 1257 (3d Cir.) (voir dire does not determine active presence of biased 
juror; only mechanism for exploring presence of biased jurors), cert, denied, 100 S. Ct. 2170 (1980).

1823. United States v. Rosales-Lopez, 617 F.2d 1349, 1354 (9th Cir. 1980).
1824. 28 U.S.C. § 1866(c)(2) (1976) (court may exclude prospective juror for inability to render 

impartial service).
1825. 28 U.S.C. § 1865 (1976) (qualified juror must be citizen of United States, at least 18 years old, 

citizen of judicial district where trial to be held, and able to read, write, understand, and speak English; 
juror must not be incapacitated by mental or physical infirmity that would impair jury service or be 
convicted or charged with crime punishable by more than one year in prison).

1826. See United States v. Renfro, 620 F.2d 569, 575-78 (6th Cir. 1980) (by agreeing to proceed with 
original panel including possibly unqualified juror, defendant waived right to challenge competency of that 
juror).

1827. See United States v. Murray, 618 F.2d 892, 899 (2d Cir. 1980) (appellate court will not disturb 
trial judge’s ruling on challenges for cause in absence of clear abuse of discretion).

1828. See id. (court’s refusal to strike for cause possibly partial juror not prejudicial error when juror 
indicated ability to put aside bias and was excluded by peremptory challenge); United States v. Panza, 612 
F.2d 432, 440-41 (9th Cir. 1979) (no prejudice shown by court's refusal to excuse prospective jurors who 
did business with bank robbed by defendant), cert, denied, 100 S. Ct. 3019 (1980); United States v. Jones, 

Challenges for Cause and Peremptory Challenges. The trial court may
exclude for cause any member of a jury venire whose voir dire responses 
indicate the possibility of bias or prejudice.1824 The defendant may also 
challenge prospective jurors based on lack of competence,1825 but he may 
waive this right.1826 Because the trial judge has broad discretion in deciding 
whether to exclude a juror for cause,1827 the denial of a challenge for cause is 
reversible error only when prejudice is shown.1828
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In 1968 the Supreme Court in Witherspoon v. Illinois™29 held that a court 
could not exclude jurors for cause solely on the basis of their beliefs regarding 
the death penalty.1829 1830 This term in Adams v. Texas1831 the Court held that the 
Witherspoon doctrine applies to bifurcated capital sentencing procedures 
whereby the jury, if it finds the defendant guilty, considers punishment in a 
subsequent penalty proceeding.1832 The Adams Court struck down a Texas 
statute that permitted exclusion of jurors unable to swear that the mandatory 
penalty of death or life imprisonment would not “affect [their] deliberations 
on any issue of fact”1833 as contrary to the Witherspoon rule.1834 The Court 
reasoned that a juror’s opposition to capital punishment is not prejudicial 
unless it prevents the juror from imposing the death penalty despite the 
juror’s belief that the evidence beyond any reasonable doubt warranted such a 
penalty.1835

608 F.2d 1004, 1007-08 (4th Cir. 1979) (no error in refusal to strike jurors related to bank tellers, one of 
whom was robbery victim, when jurors indicated ability to be impartial; challenger has burden of proof to 
show partiality), cert, denied, 444 U.S. 1086 (1980); United States v. Williams, 604 F.2d 1102, 1119 (8th 
Cir. 1979) (refusal to strike juror for cause because of employment with IRS not abuse of discretion in 
narcotics prosecution when no bias shown and juror declared impartiality).

1829. 391 U.S. 510 (1968).
1830. See id. at 522 (jury from which all opponents of capital punishment excluded for cause not 

impartial because not representative of general population; jury’s death penalty verdict overturned). 
Excluding for cause jurors opposing the death penalty, however, does not warrant reversal when only a life 
sentence is recommended. Bumper v. North Carolina, 391 U.S. 543, 545 (1968); see Brinlee v. Crisp, 608 
F.2d 839, 847-48 (10th Cir. 1979) (excluding for cause prospective jurors unable to impose death penalty 
not reversible error when only life sentence imposed), cert, denied, 444 U.S. 1047 (1980).

1831. 100 S. Ct. 2521 (1980).
1832. Id. at 2526-27.
1833. Tex. Penal Code Ann. tit. 1, §12.31(b) (Vernon 1974).
1834. 100 S. Ct. at 2523-24.
1835. Id. at 2526. Before trial the court excluded potential jurors who stated that they would be 

“affected” by the possibility of the death penalty, but who apparently meant only that the potentially lethal 
consequences of their decision would require them to deliberate with greater seriousness and gravity or 
would involve them emotionally. Id. at 2528. The court excluded other potential jurors who were unable 
positively to state whether or not their deliberations would be in any way “affected.” Id.

1836. See United States v. Vargas, 606 F.2d 341, 346 (1st Cir. 1979) (although not of constitutional 
status, right to peremptory challenge is necessary part of jury trial and denial or impairment of right is 
reversible error without showing of bias or prejudice).

1837. See Fed. R. Crim. P. 24(b) (for offenses punishable by death, Government and defendant each 
allowed 20 peremptory challenges; for offenses punishable by imprisonment for more than one year, 
Government allowed six and defendant allowed 10 challenges; for offenses punishable by imprisonment for 
less than one year, Government and defendant each allowed three challenges).

1838. See United States v. Gleason, 616 F.2d 2, 29 (2d Cir. 1979) (trial judge’s granting Government 
one extra peremptory challenge not reversible error when judge, granting defendant three extra challenges, 
roughly maintained rule 24(b) ratio), cert, denied, 444 U.S. 1082 (1980).

1839. See United States v. Vargas, 606 F.2d 341, 346 (1st Cir 1979) (juror’s nondisclosure of prior 

The right to peremptory challenges is an important right that must be 
exercised freely to achieve its purpose.1836 The number of peremptory 
challenges that the parties may exercise, however, is limited by the Federal 
Rules of Criminal Procedure. 1837 The Second Ciruit held this term that the 
right to peremptory challenge is not denied when the trial judge awards both 
parties peremptory challenges in excess of the number prescribed by the 
Federal Rules of Criminal Procedure.1838 Nondisclosure by a juror during voir 
dire likewise does not abridge the right to peremptory challenge without a 
showing of actual bias or prejudice.1839 The right to peremptory challenges 
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also is not denied when the trial judge refuses to ask requested voir dire 
questions that are not intended to reveal juror prejudice.1840

involvement with police and history of mental instability does not impair right to peremptory challenge 
when actual bias or prejudice not shown).

1840. See United States v. Gibbons, 602 F.2d 1044, 1051 (2d Cir.) (trial judge’s refusal to ask juror’s 
home address during voir dire does not deny right to peremptory challenge when defendant failed to 
identify specific prejudices such questioning would reveal), cert, denied, 444 U.S. 950 (1979).

1841. Swain v. Alabama, 380 U.S. 202, 220-22(1965).
1842. See, e.g., id. at 222-24 (evidence insufficient to establish that prosecutor’s use of peremptory 

challenge had continuously and systematically excluded blacks from juries); United States v. Boyd, 610 
F.2d 521, 526 (8th Cir. 1979) (same); Easter v. Estelle, 609 F.2d 756, 759-60 (5th Cir. 1980) (same); 
Hampton v. Wyrick, 606 F.2d 834, 835 (8th Cir. 1979) (per curiam) (same), cert, denied, 444 U.S. 1022 
(1980).

1843. See Remmer v. United States, 347 U.S. 227, 229 (1954) (private communication with juror about 
matter pending before jury deemed presumptively prejudicial); United States v. Moten, 582 F.2d 654, 660 
(2d Cir. 1978) (when circumstances indicated juror might be involved in bribery attempt, defendant 
entitled to investigate to his own satisfaction whether jury prejudiced).

1844. Remmer v. United States, 347 U.S. 227, 229 (1954). Actual contact must be shown before the 
presumption of prejudice may be raised. See United States v. Phillips, 609 F.2d 1271, 1273-74 (8th Cir. 
1979) (contact between defendant’s supporters and jurors not shown by jurors’ request for police 
protection; prejudice not presumed).

1845. See Remmer v. United States, 347 U.S. 227, 230 (1954) (trial court should determine 
circumstances of contact and effect upon jurors in hearing at which all interested parties permitted to 
participate). Failure to hold the hearing suggested by Remmer, however, is not grounds for automatic 
reversal. See United States v. Gigax, 605 F.2d 507, 515-16 (10th Cir. 1979) (trial judge’s failure to hold 
Remmer hearing harmless error when record permits independent appellate review of allegedly prejudicial 
contact; record indicated contact not prejudicial).

1846. See United States v. Greer, 620 F.2d 1383, 1385 (10th Cir. 1980) (sentencing information 
presumptively prejudicial because jury might convict on weaker evidence if convinced only light sentence 
will result).

1847. See United States v. Brown, 605 F.2d 389, 397 (8th Cir.) (conversation about parking that did not 
involve merits of case not presumptively prejudicial), cert, denied, 444 U.S. 972 (1979).

Courts presume that the prosecutor exercises peremptory challenges only 
to obtain a fair and impartial jury.1841 To overcome this presumption, a 
defendant claiming that a prosecutor unlawfully discriminated against a 
particular group in exercising peremptory challenges must establish that the 
prosecutor’s use of peremptory challenges resulted in a continuous and 
systematic exclusion of that particular group from jury panels.1842

CONTROL OF THE JURY

Contamination by Trial Participants and Officials. A defendant has the
right to a trial by an impartial jury not prejudiced by extraneous influence.1843 
Prejudice is presumed when such communication or contact concerning 
matters pending before the jury is not made pursuant to known court rules or 
judicial instructions, and is made without full knowledge of the parties.1844 To 
determine whether contact with third parties is prejudicial, the trial court 
should investigate the circumstances of the contact and its effect upon 
jurors.1845 This term the Tenth Circuit ruled that a midtrial discussion 
between a United States Marshal and jurors concerning possible sentences 
that the defendant might receive was presumptively prejudicial.1846 Other 
circuit courts, however, have ruled that no prejudice resulted from communi
cations between marshals and jurors regarding jurors’ parking problems,1847 a 
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marshal’s romantic advances,1848 or the length of time the jury should take to 
reach a verdict.1849

A trial judge’s ex parte contact with a juror during criminal proceedings 
creates a high risk of prejudice.1850 This term, however, the Fifth Circuit ruled 
that no prejudice resulted from a trial judge’s discussion in chambers with a 
juror concerning the juror’s acquaintance with a witness.1851

Once a court holds third-party contact presumptively prejudicial, the 
Government carries the burden of showing that the contact was harmless.1852 
If the Government fails to make such a showing, the defendant is entitled to a 
new trial. 1853 This term the Tenth Circuit held that the Government cannot 
prove that presumptively prejudicial contact discovered after the jury’s 
verdict is harmless, because the Federal Rules of Evidence1854 prohibit a 
postverdict inquiry into the effect of such contact upon the juror’s mental 
processes.1855

The trial court must also consider whether certain events occurring during 
trial prejudiced the jury.1856 For example, the trial judge’s actions in the jury’s

1848. See United States v. Gross, 614 F.2d 365, 368 (3rd Cir.) (per curiam) (marshal’s amorous 
advances upon several jurors not presumptively prejudicial because not involving matter pending before 
jury), cert, denied, 100 S. Ct. 3019 (1980)

1849. See United States v. Albert, 595 F.2d 283, 290 (5th Cir.) (two marshals’ comments to jury that “it 
should not take long to reach a verdict” not presumptively prejudicial because did not involve evidence 
before jury and jury deliberated for three days after comments), cert, denied, 444 U.S. 963 (1979).

1850. See United States v. United States Gypsum, 438 U.S. 422, 460 (1978) (ex parte meeting between 
judge and jury foreman during jury deliberations pregnant with possibility of error).

1851. See United States v. Williams, 613 F.2d 573, 575 (5th Cir. 1980) (little likelihood of juror 
prejudice when contact of short duration and judge avoided indicating witness’ importance).

1852. Remmer v. United States, 347 U.S. 227, 229 (1954); United States v. Greer, 620 F.2d 1383, 1385 
(10th Cir. 1980).

1853. See United States v. Greer, 620 F.2d 1383, 1385 (10th Cir. 1980) (because prejudice presumed 
from discussion between marshal and jury regarding possible sentence, new trial required when no showing 
of harmlessness made).

Because Federal Rule of Criminal Procedure 33 requires that all motions for a new trial be made within 
seven days of the verdict unless based on newly discovered evidence, a defendant alleging prejudicial 
contact with the jury in a motion for new trial filed after the seven-day limit must show that he did not 
know of the contact prior to the verdict. See United States v. Jones, 597 F.2d 485, 489 (5th Cir. 1979) (rule 
33 motion properly denied when defendant, filing motion eight days after verdict, failed to show that he 
neither knew nor could have known of alleged jury tampering prior to verdict), cert, denied, 444 U.S. 1043 
(1980).

1854. See Fed. R. Evid. 606(b) (upon inquiry into validity of verdict, juror may testify about whether 
any outside influence or extraneous prejudicial information improperly reached jury, but may not testify 
about effect of anything on his or other jurors’ mental processes).

1855. United States v. Greer, 620 F.2d 1383, 1385 (10th Cir. 1980). But cf. United States v. Williams, 
613 F.2d 573, 576 (5th Cir. 1980) (postverdict consideration of transcript of preverdict conversation 
concerning effect of juror’s acquaintance with Government witness permissible under rule 606(b) because 
transcript evidence of whether outside influence improperly reached jury); United States v. Gigax, 605 
F.2d 507, 515-16 (10th Cir. 1979) (failure to give defendant evidentiary hearing on alleged prejudicial juror 
contact harmless error; court considered juror’s state of mind testimony from separate jury tampering 
trial).

1856. See United States v. Panza, 612 F.2d 432, 440 (9th Cir. 1979) (court within discretion in finding 
that defendant’s presence for one hour during voir dire dressed in jail garb not readily identifiable as jail 
garb did not prejudice jury), cert, denied, 100 S. Ct. 3019 (1980); United States v. Phillips, 609 F.2d 1271, 
1273-74 (8th Cir. 1979) (speculative claim that jury nervous and resentful because of courtroom presence of 
large number of defendant’s friends and relatives insufficient grounds for new trial); United States v. 
Martinez, 604 F.2d 361, 364 (5th Cir. 1979) (mistrial not necessary after jurors observed mistaken arrest of 
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presence may create the possibility of prejudice. 1857 when inadmissible 
evidence is presented to the jury, curative factors may negate any resulting 
bias. 1858 Appellate courts this term refused to disturb trial court findings that 
no prejudice resulted from voir dire responses of prospective jurors* 1857 1858 1859 or from 
jurors’ remarks during trial.1860

defendant’s brother outside courtroom when trial judge questioned jurors to determine prejudice and 
removed one juror), cert, denied, 444 U.S. 1034 (1980); United States v. Diecidue, 603 F.2d 535, 549 (5th 
Cir. 1979) (brief inadvertent exposure to jurors of defendants in handcuffs not so inherently prejudicial as 
to require mistrial); United States v. Marques, 600 F.2d 742, 747 (9th Cir. 1979) (new trial not warranted 
when unnamed juror saw defendants getting into same car during trial because defendants failed to show 
actual prejudice), cert, denied, 444 U.S. 1019 (1980).

1857. See United States v. Ziperstein, 601 F.2d 281, 284 (7th Cir. 1979) (trial judge’s reading list of 
unindicted coconspirators not prejudicial because no showing jurors drew prejudicial inferences and 
objection not properly preserved), cert, denied, 444 U.S. 1031 (1980); United States v. Dark, 597 F.2d 1097, 
1099-1100 (6th Cir.) (per curiam) (judge’s comment during jury selection that “neither side has the edge” 
not prejudicial in light of more than adequate judicial explanation of presumption of innocence and of 
Government’s heavy burden of proof; judge’s intrusion into cross-examination of witness, although 
appearing to be advocacy, did not warrant reversal in light of overwhelming evidence of defendant’s guilt), 
cert, denied, 444 U.S. 927 (1979); United States v. Dohm, 597 F.2d 535, 540-41 (5th Cir. 1979) (trial judge’s 
colloquy with defendant’s counsel regarding defendant’s potential to harm witness not prejudicial to 
codefendants because comments directed only at counsel and jury instructed to disregard colloquy with 
respect to codefendants), rev’d on other grounds, 618 F.2d 1169 (5th Cir. 1980) (en banc).

1858. See United States v. Miroff, 606 F.2d 777, 782 (7th Cir. 1979) (prompt judicial action to strike 
inadmissible testimony followed by instructions to disregard cured any prejudice), cert, denied, 445 U.S. 
928 (1980); United States v. Romeros, 600 F.2d 1104, 1105 (5th Cir. 1979) (per curiam) (testimony 
disclosing guilty plea of codefendant not prejudicial when jurors received cautionary instructions, 
codefendant cross examined, and no aggravating circumstances), cert, denied, 444 U.S. 1077 (1980); cf. 
United States v. Edgeworth Health Care Center, 608 F.2d 13, 14 (1st Cir.) (handwriting expert’s 
identification of defendant’s writing on document later declared inadmissible did not warrant mistrial 
without timely objection to strike testimony or motion for curative instructions), cert, denied, 444 U.S. 
1046 (1979) ; United States v. Shearer, 606 F.2d 819, 821-22 (8th Cir. 1979) (assuming defendant’s mug 
shots viewed by jury were inadmissible, no prejudice resulted when defendant failed to request limiting 
instructions and other evidence of guilt overwhelming).

1859. See, e.g., United States v. Gibbons, 607 F.2d 1320, 1331 (10th Cir. 1979) (no prejudice in 
narcotics prosecution from juror’s voir dire response indicating that he was related to narcotics agent shot 
in line of duty when jurors stated remarks would not influence them); United States v. Vargas-Rios, 607 
F.2d 831, 837 (9th Cir. 1979) (no prejudice from prospective juror’s voir dire remark that defendant, if 
guilty, should be locked up and key thrown away, when juror dismissed and remark did not pertain to 
defendant’s guilt); United States v. Warren, 594 F.2d 1046, 1050 (5th Cir. 1979) (no prejudice in narcotics 
prosecution from prospective juror’s voir dire response indicating opposition to narcotics when juror 
dismissed and instructions given to disregard).

1860. See United States v. Richman, 600 F.2d 286, 295-96 (1st Cir. 1979) (no prejudice from juror’s 
suggestion to marshal that Government could save money by throwing defendants out window when trial 
court dismissed juror and adequately explored effect of remark on jury); cf. United States v. Johns, 615 
F.2d 672, 676 (5th Cir. 1980) (per curiam) (not clearly erroneous for trial court to find no prejudice from 
alternate juror’s informing jury that witness was killed); United States v. Pantone, 609 F.2d 675, 679 (3d 
Cir. 1979) (no prejudice from jurors' remarks indicating possible premature jury discussions of defendant’s 
guilt when trial judge immediately conducted corrective voir dire in which jurors affirmed impartiality and 
cautionary instructions given); United States v. Boyd, 610 F.2d 521, 524-25 (8th Cir. 1979) (no prejudice 
from alternate juror’s comment to juror that, if on panel, he would vote to convict immediately when 
postverdict questioning indicated jurors not influenced).

1861. See Patterson v. Colorado, 205 U.S. 454, 462-63 (1907) (verdict must be induced only by evidence 

Materials in Jury Room. The presence of extrinsic materials in the jury
room during deliberation may be prejudicial because it creates the possibility 
that the jury’s verdict will be influenced by evidence other than that presented 
in open court.1861 The courts, in determining whether extrinsic material 
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prejudiced the jury’s verdict, will consider the nature of the extrinsic 
material,1862 the method by which it was conveyed to the jury,1863 and the 
extent to which the jury members considered the material in reaching their 
conclusion.1864 This term the Ninth Circuit ruled that a defendant is entitled 
to a new trial if a reasonable possibility exists that the extrinsic material could 
have affected the jury’s verdict.1865 When no prejudicial impact results from 
the presence of extrinsic materials in the jury room, an appellate court will not 
disturb the verdict.1866

and argument heard in open court and not by any outside influence); United States v. Vasquez, 597 F.2d 
192, 194 (9th Cir. 1979) (all evidence against accused must be adduced in open court that provides full 
judicial protection of defendant’s right to confrontation and to counsel).

1862. Rogers v. United States, 422 U.S. 35, 40 (1975); see United States v. Fulcher, 626 F.2d 985, 989 
(D.C. Cir. 1980) (no prejudice when certain contracts and mail fraud documents delivered to jury upon its 
request, notwithstanding failure to notify defendant); Llewellyn v. Stynchcombe, 609 F.2d 194, 195 (5th 
Cir. 1980) (no prejudice when proposed charge, which was inadvertently taken into jury room, was correct 
statement of law); United States v. Van Dyke, 605 F.2d 220, 228-29 (6th Cir. 1979) (in prosecution for 
fraudulent sale of distributorships, no prejudice in juror’s reading, during deliberation, newspaper 
advertisement concerning defendant’s business when advertisement did not pertain to evidence presented 
at trial and tended to legitimize defendant's business), cert, denied, 444 U.S. 994 (1980).

1863. Rogers v. United States, 422 U.S. 35, 40 (1975); see Llewellyn v. Stynchcombe, 609 F.2d 194, 195 
(5th Cir. 1980) (no prejudice when proposed charge, which was correct statement of law, inadvertently 
taken into jury room).

1864. See Kehn v. McFaul, 614 F.2d 1120, 1121 (6th Cir. 1980) (per curiam) (no prejudice from jury’s 
consideration of foreman’s notes concerning trial when in postverdict inquiry jury indicated that materials 
had not affected deliberation). But see United States v. Vasquez, 597 F.2d 192, 194 (9th Cir. 1979) (trial 
court finding of no prejudice reversed when judge erred in relying on jurors’ postverdict statements that 
deliberation unaffected by consideration of case file containing information prejudicial to defendant; scope 
of inquiry improper because it included examination of subjective effect of material on jurors’ minds rather 
than being limited to extent of juror’s exposure to material).

1865. United States v. Vasquez, 597 F.2d 192, 193 (9th Cir. 1979). The Vasquez opinion indicated that 
other circuits employ a variety of standards to determine when a new trial is warranted, including whether 
there is the slightest possibility that harm could result, United States v. Marx, 485 F.2d 1179, 1184 (10th 
Cir. 1973), cert, denied, 416 U.S. 986 (1974); Dallago v. United States, 427 F.2d 546, 560 (1969); United 
States v. Adams, 385 F.2d 548, 550-51 (2d Cir. 1967), and whether the error “might have operated to the 
substantial injury of the defendant,” Osborne v. United States, 351 F.2d 111, 119 (8th Cir. 1965); United 
States v. Grady, 185 F.2d 273, 275 (7th Cir. 1950). United States v. Vasquez, 597 F.2d 192, 193 n.l (9th 
Cir. 1979). The Vasquez “reasonable possibility” standard accords with the test applied in the Fifth Circuit. 
Id. , see United States v. Howard, 506 F.2d 865, 866 (5th Cir. 1975); Paz v. United States, 462 F.2d 740, 746 
(5th Cir. 1972); Farese v. United States, 428 F.2d 178, 180 (5th Cir. 1970).

1866. See United States v. Fulcher, 626 F.2d 985, 989 (D.C. Cir. 1980) (no prejudice resulted when jury 
reviewed contracts and mail fraud documents in jury room, notwithstanding failure to notify defendant); 
Kehn v. McFaul, 614 F.2d 1120, 1121 (6th Cir. 1980) (per curiam) (no prejudice resulted from jury’s 
consideration of foreman’s copious notes concerning trial when postverdict hearing indicated no effect on 
verdict); Llewellyn v. Stynchcombe, 609 F.2d 194, 195 (5th Cir. 1980) (no prejudice found from jury’s 
considering proposed charge during deliberations when part of charge recommended by defense counsel 
and other part verbatim copy of judge’s verbal charge); United States v. Van Dyke, 605 F.2d 220, 228-29 
(6th Cir.) (in prosecution for fraudulent sale of distributorships, no prejudice resulted from juror’s reading 
newspaper advertisement concerning defendant’s business because advertisement did not pertain to 
evidence presented at trial and tended to legitimate defendant’s business), cert, denied, 444 U.S. 994 (1979); 
United States v. Duncan, 598 F.2d 839, 866 (4th Cir.) (no prejudice from juror’s improper use of dictionary 
to define “notice” and “intent” during jury deliberations), cert, denied, 444 U.S. 871 (1979).

1867. See Murphy v. Florida, 421 U.S. 794, 799 (1975) (juror exposure to adverse publicity does not 

Pretrial and Trial Publicity. Exposure of jurors to adverse publicity
either prior to or during trial may create prejudice and violate a defendant’s 
right to be tried by an impartial jury.1867 If pretrial exposure occurs, the voir 
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dire process is generally sufficient to ensure an impartial jury by eliminating 
prejudiced jurors1868 or by determining whether the publicity has caused such 
pervasive community prejudice that a change of venue is required.1869 Juror 
exposure to pretrial publicity does not create a presumption that the 
defendant has been denied a fair trial.1870 The defendant’s right to an impartial 
jury is not impaired provided the jurors can lay aside any impression or 
opinion resulting from such exposure and can render a verdict based solely on 
evidence presented during trial.1871 To establish impermissible juror partiality, 
the defendant must show that the pretrial publicity resulted in either actual 
juror prejudice or pervasive community prejudice.1872 Grand jury exposure to 
pretrial publicity that may result in a tainted indictment does not invalidate a 
subsequent conviction if the defendant is tried by an impartial jury.1873

alone presumptively deny defendant fair trial; totality of circumstances indicates defendant not deprived of 
impartial jury).

1868. See United States v. Kampiles, 609 F.2d 1233, 1239-40 (7th Cir. 1979) (careful voir dire 
questioning by trial judge sufficient to expose and eliminate jurors prejudiced by pretrial publicity), cert, 
denied, 100 S. Ct. 2923 (1980); United States v. Duncan, 598 F.2d 839, 865 (4th Cir.) (voir dire eradicated 
prejudicial effects of pretrial publicity mentioning defendant’s prior conviction when all jurors learning of 
conviction excluded), cert, denied, 444 U.S. 871 (1979).

1869. See Government of Canal Zone v. Thrush, 616 F.2d 188, 190 (5th Cir. 1980) (change of venue not 
warranted when pretrial newspaper articles not highly prejudicial, newspaper distribution in area 
negligible, and voir dire indicated no prejudicial exposure); Brinlee v. Crisp, 608 F.2d 839, 844-47 (10th Cir. 
1979) (change of venue motion properly denied when one venue change already granted and voir dire 
revealed no juror prejudice from pretrial publicity), cert, denied, 444 U.S. 1047 (1980); United States v. 
Serubo, 604 F.2d 807, 819 (3d Cir. 1979) (no abuse of discretion to withhold ruling on change of venue 
motion until voir dire conducted to determine influence of allegedly prejudicial publication on jury venire).

1870. Murphy v. Florida, 421 U.S. 794, 799 (1975); United States v. Gorel, 622 F.2d 100, 103 (5th Cir. 
1979), cert, denied, 444 U.S. 1082 (1980); United States v. Capo, 595 F.2d 1086, 1090 (5th Cir. 1979).

1871. Murphy v. Florida, 421 U.S. 794, 800 (1975); Irvin v. Dowd, 366 U.S. 717, 723 (1961); United 
States v. Kampiles, 609 F.2d 1233, 1239 (7th Cir. 1979), cert, denied, 100 S. Ct. 2923 (1980); United States 
v. Capo, 595 F.2d 1086, 1090 (5th Cir. 1979).

1872. See Murphy v. Florida, 421 U.S. 794, 803 (1975) (trial not unfair when defendant failed to show 
that pretrial publicity rendered setting of trial inherently prejudicial or resulted in actual juror prejudice); 
United States v. Gorel, 622 F.2d 100, 103-04 (5th Cir. 1979) (pretrial news accounts concerning crime did 
not create unfair trial when no actual juror prejudice or pervasive community prejudice shown and 
defendant used only six of ten permitted peremptory challenges), cert, denied, 445 U.S. 943 (1980); United 
States v. Capo, 595 F.2d 1086, 1090-92 (5th Cir. 1979) (no actual juror prejudice or pervasive community 
prejudice shown when trial occurred one year after and one hundred miles from crime and jurors’ voir dire 
responses indicated only vague recollection of crime and no recollection of defendant).

1873. See United States v. Brien, 617 F.2d 299, 313 (1st Cir.) (reversal not warranted when defendant 
claims that pretrial publicity prejudiced grand jury’s decision to indict but fails to show petit jury also 
prejudiced), cert, denied, 100 S. Ct. 1854 (1980).

1874. Goins v. McKeen, 605 F.2d 947, 952 (6th Cir. 1979).
1875. See Goins v. McKeen, 605 F.2d 947, 952-54 (6th Cir. 1979) (prejudice presumed when four jurors 

exposed to highly prejudicial publicity and trial judge failed to determine whether exposure resulted in 
actual prejudice); United States v. Carter, 602 F.2d 799, 803-04 (7th Cir.) (new trial not required when 
publicity not sufficiently pervasive or hostile to presume prejudice and defendant failed to establish actual 
juror prejudice), cert, denied, 444 U.S. 967 (1979).

Publicity occurring during trial creates a greater likelihood of juror 
prejudice than does pretrial publicity.1874 The defendant can establish preju
dice resulting from publicity occurring during trial by demonstrating either 
that the publicity was so pervasive and hostile that prejudice must be 
presumed or that the publicity resulted in actual juror prejudice.1875 When 
potentially prejudicial publicity occurs during trial, courts will not find 
prejudice if the trial judge repeatedly instructs jurors to avoid media reports 
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concerning the case and if the judge conducts a collective jury inquiry or takes 
similar action and determines that jurors have no knowledge of the publici
ty.1876 This term the Sixth Circuit held that a defendant was entitled to a new 
trial when collective jury inquiry revealed juror exposure to highly prejudicial 
publicity and the trial judge failed to caution jurors against reading news 
accounts relating to the trial and neglected to question exposed jurors 
individually and in chambers to determine whether prejudice resulted. 1877 The 
Sixth Circuit also ruled that the trial judge’s finding of juror impartiality was 
not justified because it was based solely on jurors’ assurances that their 
exposure to the publicity would not influence their verdict.1878

1876. See, e.g., United States v. Grande, 620 F.2d 1026, 1031 (4th Cir. 1980) (no prejudice from 
newspaper article with brief reference to defendant when trial judge continuously instructed jurors not to 
read news accounts related to case and no juror reported reading article after judge requested that juror 
notify him of any prejudicial exposure to media); United States v. Carter, 602 F.2d 799, 803-04 (7th Cir.) 
(no prejudice from publicity during trial concerning coconspirator’s plea bargain when judge had 
cautioned jury not to read media reporting of trial-related events and collective jury inquiry indicated no 
exposure), cert, denied, 444 U.S. 967 (1979); United States v. Capo, 595 F.2d 1086, 1092-93 (5th Cir. 1979) 
(no prejudice from newspaper article about defendants when trial judge previously had instructed jurors 
not to read about case and collective jury inquiry indicated no exposure).

1877. Goins v. McKeen, 605 F.2d 947, 952-54 (6th Cir. 1979) (prejudice found and new trial granted 
when four jurors exposed to newspaper article that consisted of inadmissible information and that was 
highly probative of defendant’s guilt).

1878. See id. (exposure to prejudicial publicity may have subtle psychological effect that juror cannot 
perceive).

1879. See United States v. Kampiles, 609 F.2d 1233, 1241 (7th Cir. 1979) (no abuse of discretion for 
failure to sequester jurors when no actual prejudice established), cert, denied, 100 S. Ct. 2923 (1980); 
United States v. Walton, 602 F.2d 1176, 1179 n.l (4th Cir. 1979) (no abuse of discretion when jury 
sequestered to avoid publicity surrounding disappearance of evidence seized by police); United States v. 
Carter, 602 F.2d 799, 802-03 (7th Cir.) (no abuse of discretion to refuse to sequester jury when risk of 
exposure to prejudicial publicity slight and jury unprepared for sequestration), cert, denied, 444 U.S. 967 
(1979). A trial judge does not abuse his discretion by allowing jurors to separate each night during 
deliberation when the defendant fails to show that prejudice resulted. United States v. Carter, 602 F.2d 799, 
805 (7th Cir.), cert, denied, 444 U.S. 967 (1979).

1880. 443 U.S. 368 (1979).
1881. Id. at 391-93.
1882. Id. at 378-79.
1883. 100 S. Ct. 2814 (1980).
1884. Id. at 2829.
1885. Id. at 2830.

The trial judge may sequester the jury to prevent possible exposure to 
prejudicial publicity during trial.1879 1880 Fear of prejudicial publicity may also 
justify closing pretrial proceedings to both the press and the public. Last term 
the Supreme Court ruled in Gannett v. DePasqualemo that a judge properly 
excluded the press and the public from a pretrial suppression hearing after 
finding that an open hearing created a reasonable probability of prejudice to 
the defendant.1881 1882 1883 The Court justified the closure of the hearing as necessary 
to prevent the defendant’s right to a fair trial from being impaired by the 
dissemination of prejudicial information throughout the community.1887 This 
term in Richmond Newspapers, Inc. v. Virginia'™3 the Court answered an 
issue left unresolved in Gannett by holding that the first amendment 
guarantees the press and the public the right to attend criminal trials.1884 The 
Court ruled that the press may not be excluded from criminal trials unless the 
trial court finds an overriding interest articulated in specific findings. 1885 In 
distinguishing Gannett the Court reasoned that the presence of the press 
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threatens the defendant’s right to a fair trial less at trial than at a pretrial 
hearing because the trial judge may utilize alternatives, such as sequestering 
the jury, to insulate jurors from exposure to trial-related publicity.1886

Jury Irregularities. When polling the jury, the trial judge has discretion
to make inquiries that ensure that the jury’s verdict reflects the sentiments of 
all the jury members.1887 The trial court may exercise discretion in helping a 
jury break a deadlock,1888 but may not inquire into the numerical division of a 
deadlocked jury.1889 If a jury deadlock apparently cannot be overcome, the 
trial court may declare a mistrial.1890

The jury is presumed to understand and apply the law as instructed,1891 a 
presumption which arises from the prohibition against inquiring into the 
mental deliberation process of the jury.1892 Even an inconsistent verdict will 
not be disturbed if it is supported by the evidence.1893 The trial court has

1886. Id.
1887. See United States v. Lawrence, 618 F.2d 986, 987-88 (2d Cir. 1980) (guilty verdict proper when, 

during poll in open court, trial judge determined that juror whose religious beliefs prevented her from 
pronouncing judgment agreed that Government had proved case beyond reasonable doubt); United States 
v. Millican, 600 F.2d 273, 278 (5th Cir. 1979) (not error for trial judge to ask noncoercive questions to 
clarify juror’s initially ambiguous response concerning his concurrence in verdict when juror’s initial 
response did not indicate uncertainty), cert, denied, 445 U.S. 915 (1980); cf. United States v. Mears, 614 
F.2d 1175, 1179 (8th Cir. 1979) (not error for trial judge to permit jury to correct incorrectly signed verdict 
when jury retired for only four minutes to make correction and each juror polled in open court concurred 
in corrected verdict), cert, denied, 100 S. Ct. 2174 (1980).

1888. See United States v. O’Brien, 609 F.2d 895, 897-98 (8th Cir. 1979) (per curiam) (no abuse of 
discretion in not responding to juror’s request for removal during prolonged jury deliberations when jury 
reached verdict three hours after juror asked for judge’s response and jury poll indicated unanimous 
concurrence in verdict), cert, denied, 100 S. Ct. 1646 (1980); United States v. Warren, 594 F.2d 1046, 1050 
(5th Cir. 1979) (no abuse of discretion when trial judge, responding to jury’s notes indicating deadlock, 
gave noncoercive instructions to jury to continue deliberations, and jury eventually reached verdict).

1889. See Brasfield v. United States, 272 U.S. 448, 450 (1926) (trial judge’s inquiry regarding numerical 
division of undecided jury ground for per se reversal).

1890. See Rogers v. United States, 609 F.2d 1315, 1318 (9th Cir. 1979) (no abuse of discretion to 
declare mistrial when jury that had deliberated for four days sent note to trial judge declaring jury’s 
inability to break deadlock, judge questioned jury foreman to verify deadlock, and defendant failed to 
exercise option of requesting further deliberations); cf. United States v. Warren, 594 F.2d 1046, 1049-50 
(no abuse of discretion to refuse to grant mistrial and to order further deliberation when during poll of jury 
juror indicated he did not concur in unanimous verdict announced by jury foreman after long deliberation).

1891. See United States v. D’Angelo, 598 F.2d 1002, 1005 (5th Cir. 1979) (court must trust that jury 
understood law as instructed despite evidence indicating jurors may have misunderstood or misapplied 
law); cf. United States v. Jesse, 605 F.2d 430, 431 (9th Cir. 1979) (per curiam) (no reason to assume jury did 
not follow instruction that unanimous finding on one of nine factual issues would result in conviction for 
false swearing when case not complex and chance of jury confusion minimal).

1892. See United States v. Marques, 600 F.2d 742, 746-47 (9th Cir. 1979) (possible compromise verdict 
upheld because Federal Rules of Evidence prohibit inquiry into mental process of jurors and no evidence of 
improper outside influence), cert, denied, 444 U.S. 1019 (1980); United States v. D’Angelo, 598 F.2d 1002, 
1005 (5th Cir. 1979) (verdict upheld despite juror’s postverdict note to judge indicating possible 
misunderstanding of law because court cannot inquire into jurors’ mental process). See generally Fed. R. 
Evid. 606(b) (upon inquiry into validity of verdict, juror may testify about whether any outside influence 
or extraneous prejudical information improperly reached jury, but may not testify about effect of anything 
on his or other juror’s mental processes).

1893. See United States v. Dubea, 612 F.2d 950, 951 (5th Cir. 1980) (per curiam) (assuming verdict 
inconsistent, no basis for reversal because appellate review limited to determining whether evidence 
sufficient to support guilty verdict and evidence did support verdict); cf. United States v. Ford, 603 F.2d 
1043, 1047 (2d Cir. 1979) (reversal not warranted by inconsistent verdicts because jury’s prerogative to 
render inconsistent verdicts simultaneously).
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discretion to remove jurors during trial,1894 and a defendant may not later 
challenge a conviction on the basis of juror misconduct that occurs in open 
court during trial when he fails to object at trial, 18« Upon assenting to the 
substitution of one juror for another, a defendant may not later claim that his 
right to a jury trial was denied.1896

This term the Second Circuit held that a defendant must present strong 
evidence of a juror’s incompetence to reach a verdict before a postverdict 
inquiry into the juror’s competence is required.1897 Once the inquiry is 
warranted, however, the defendant’s due process right to a jury composed of 
sane and competent jurors1898 requires that the judge conducting the inquiry 
employ procedural safeguards to ensure accurate factfinding with respect to 
the juror’s competence.1899

CONDUCT OF THE TRIAL JUDGE

Exercise of Discretion. The trial judge not only is responsible for ruling
on issues of substantive criminal law but also is charged with assuring that a 
defendant receives a procedurally fair trial.1900 Because appellate courts 
recognize that the trial judge confronts a variety of factual situations and 
unexpected events during a criminal prosecution, the trial judge is afforded 
broad discretion in a variety of matters arising during preliminary proceed-

1894. Fed. R. Crim. P. 24(c) (judge has discretion to remove juror and replace with alternate when 
judge convinced that juror’s ability to perform duty impaired); see United States v. Peters, 617 F.2d 503, 
505 (7th Cir. 1980) (per curiam) (no abuse of discretion to replace juror who was over five minutes late on 
trial’s final day when judge uncertain juror would appear and delay would carry proceedings into next 
day); United States v. Spiegel, 604 F.2d 961, 967 (5th Cir. 1979) (judge had discretion to replace two jurors 
with alternates when jurors revealed potentially prejudicial relationships with defendant’s relatives and no 
actual prejudice to defendant shown), cert, denied, 100 S. Ct. 2151 (1980); United States v. Makres, 598 
F.2d 1072, 1073-74 (7th Cir. 1979) (no abuse of discretion to dismiss tardy juror and proceed with 11- 
member panel over defense counsel’s objection when judge attempted but failed to contact juror and could 
not determine if juror would appear).

1895. See United States v. Sorenson, 611 F.2d 701, 702 (8th Cir. 1979) (per curiam) (misconduct of 
juror who allegedly slept through parts of trial not considered on appeal when defendant failed to make 
objection during trial).

1896. See Henderson v. Lane, 613 F.2d 175, 179 (7th Cir.) (substitution of juror during deliberation not 
denial of right to jury trial; essential feature of jury preserved and substitution not made to force 
unanimity), cert, denied, 100 S. Ct. 2971 (1980); United States v. Davis, 608 F.2d 698, 699 (6th Cir. 1979) 
(per curiam) (defendant and counsel bound by stipulation allowing substitution of alternate juror after 
deliberation had begun), cert, denied, 445 U.S. 698 (1980); cf. Wade v. Hunter, 336 U.S. 684, 689 (1949) 
(defendant not subject to double jeopardy when court martial transferred to new tribunal due to pressing 
military situation; right to have trial completed by particular tribunal at times must be subordinated to 
competing concerns of judicial efficiency). But see United States v. Peters, 617 F.2d 503, 505 (7th Cir. 
1980) (per curiam) (dictum) (defendant may have right to have trial completed by particular tribunal upon 
showing prejudice resulted from substitution of juror).

1897. Sullivan v. Fogg, 613 F.2d 465, 467 (2d Cir. 1980).
1898. See id. at 467-68 (inquiry requirement triggered when juror’s unsolicited post-trial statements 

indicated he may have been suffering from paranoia and delusions during trial).
1899. See id. at 469. (defendant’s right to competent jury requires that he be allowed to cross-examine 

court-appointed psychiatrist who examined juror to determine validity of psychiatrist’s conclusion that 
although juror was mentally ill at time of trial he was competent to render verdict).

1900. See Lakeside v. Oregon, 435 U.S. 333, 341-42 (1978) (trial judge has “ultimate responsibility for 
the conduct of a fair and lawful trial”); Geders v. United States, 425 U.S. 80, 86 (1976) (dictum) (function 
of trial judge to ensure proper conduct of trial and to determine questions of law). 
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ings, the trial itself, and post-trial sentencing. This grant of broad discretion is 
based on the belief that trial judge’s firsthand perspective of the proceedings 
provides him with a better opportunity than that of an appellate court to 
evaluate the facts of a particular case.1901 The trial judge’s discretion will be 
reversed only in those relatively rare cases in which he is found to have abused 
his discretion.1902

Control of Pretrial Proceedings. Prior to trial, the trial court’s discre
tion extends to issuing pretrial subpoenaes,1903 granting venue changes,1904 
ordering bills of particulars,1905 severing trials of joint defendants1906 or

1901. See Geders v. United States, 425 U.S. 80, 86 (1976) (recognizing broad discretion of trial judge to 
sequester witnesses in emergencies); United States v. Jorn, 400 U.S. 470, 485-86 (1971) (because of 
difficulty of determining whether mistrial has occurred, Supreme Court will refuse to limit discretion of 
trial judge to declare mistrial). In Geders Chief Justice Burger noted: “A criminal trial does not unfold like 
a play with actors following a script, there is no scenario and can be none. The trial judge must meet 
situations as they arise and to do this must have broad power to cope with the complexities and 
contingencies inherent in the adversary process.” 425 U.S. at 86.

1902. United States v. Van Dyke, 605 F.2d 220, 227 (6th Cir.) (unduly protracted trial with brief 
morning sessions and interruptions for judicial conference and fishing trip not manifest abuse of judge’s 
discretion over scheduling of trial), cert, denied, 444 U.S. 994 (1979).

1903. See United States v. Lieberman, 608 F.2d 889, 904 (1st Cir. 1979) (no abuse of discretion to quash 
subpoena because evidence sought might not establish defendant’s innocence and alternative evidence 
available), cert, denied, 444 U.S. 1019 (1980).

1904. See United States v. Gorel, 622 F.2d 100, 103 (5th Cir. 1979) (no abuse of discretion to deny 
motion for change of venue because defendant failed to show pervasive community prejudice), cert, denied, 
445 U.S. 943 (1980); United States v. Thiel, 619 F.2d 778, 780-81 (8th Cir. 1980) (in absence of specific 
proof of prejudice to defendant, no abuse of discretion to transfer trial from one judicial district to another); 
Jenkins v. Bordenkircher, 611 F.2d 162, 165 (6th Cir. 1979) (no abuse of discretion to deny motion for 
change of venue in absence of media reports prejudicial to defendant), cert, denied, 100 S. Ct. 2169 (1980); 
United States v. Schoor, 597 F.2d 1303, 1308 (9th Cir. 1979) (although more convenient for defendant to 
be tried elsewhere, no abuse of discretion to deny motion for change of venue to convenience Government).

1905. See United States v. Gorel, 622 F.2d 100, 104 (5th Cir. 1979) (no abuse of discretion to withhold 
bill of particulars from defendant in absence of showing that bill necessary to inform defendant of charge), 
cert, denied, 445 U.S. 943 (1980).

1906. See, e.g., United States v. Haro-Espinosa, 619 F.2d 789, 793 (9th Cir. 1979) (no abuse of 
discretion to deny severance of trials to multiple defendants who sought to obtain exculpatory testimony 
from codefendant because codefendant’s offer to testify conditioned on chronological order of trials); 
United States v. Farris, 614 F.2d 634, 643 (9th Cir. 1980) (no abuse of discretion to deny severance of trials 
of joint defendants when potential prejudice to defendants outweighed by burden of litigating separate 
trials in complex securities fraud case and when jury showed no confusion between defendants and charges 
applicable to each); United States v. Petersen, 611 F.2d 1313, 1332-33 (10th Cir. 1979) (although evidence 
against each defendant varied, refusal to sever trials of multiple defendants not abuse of discretion because 
defendants all members of one conspiracy), cert, denied, 100 S. Ct. 2985 (1980); United States v. Salomon, 
609 F.2d 1172, 1176-77 (5th Cir. 1980) (trial judge abused discretion in refusing to sever trials when 
codefendant’s prejudicial testimony outweighed considerations of judicial economy during short, uncom
plicated trial); United States v. Cervantes, 609 F.2d 974, 976 (10th Cir. 1979) (no abuse of discretion to 
deny severance of trials when defendant tacitly acquiesced in codefendant’s statements and sale of 
counterfeit documents, and when defenses not incompatible), cert, denied, 444 U.S. 1023 (1980); United 
States v. Thomann, 609 F.2d 560, 564-65 (1st Cir. 1979) (no abuse of discretion to deny severance of trials 
when issues uncomplicated, sufficient independent evidence against each defendant available, and jury 
demonstrated ability to focus on each defendant separately); United States v. Zicree, 605 F.2d 1381, 1389 
(5th Cir. 1979) (no abuse of discretion to deny severance of trials when jury could clearly distinguish 
between evidence against each codefendant and understood instructions regarding evidence); United States 
v. Herring, 602 F.2d 1220, 1225 (5th Cir. 1979) (no abuse of discretion to deny severance of trials sought 
due to allegedly conflicting defenses when complainant failed to show that irreconcilable conflict was sole 
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multiple counts against a single defendant,* 1907 holding pretrial hearings,1908 
and excluding witnesses from pretrial hearings.1909 The trial judge’s discretion 
in controlling pretrial proceedings also encompasses the disclosure of an 
informant’s identity,1910 the scope of voir dire,1911 and the provision of jury 
wheel tapes.1912 The judge may have only limited discretion to dismiss a 
habeas corpus petition from a pro se plaintiff because of technical violations of 
or noncompliance with procedural requirements for filing such petitions.1913

basis for jury inference of guilt); United States v. Ziperstein, 601 F.2d 281, 288 (7th Cir. 1979) (no abuse of 
discretion to deny severance of trials when codefendant’s successful defense of nonparticipation in 
conspiracy not mutually antagonistic and remarks of acquitted codefendant’s counsel in opening 
statement, cross-examination, and closing argument nonprejudicial to defendant), cert, denied, 444 U.S. 
1031 (1980); United States v. Vasilios, 598 F.2d 387, 391 (5th Cir.) (no abuse of discretion to deny 
severance when defendants’ need for codefendant’s testimony outweighed by judicial cost of trying three 
codefendants separately on same evidence), cert, denied, 444 U.S. 967 (1979); United States v. Davis, 597 
F.2d 648, 650 (8th Cir. 1979) (denial of severance to joint defendants no abuse of discretion when district 
court repeatedly admonished jury to distinguish between evidence against each codefendant).

1907. See, e.g., United States v. Reed, 620 F.2d 709, 712 (9th Cir. 1980) (refusal to sever two robbery 
counts no abuse of discretion when presentation of evidence concerning each robbery separate and distinct 
and jury instructed to distinguish between counts and evidence); United States v. Thomas, 610 F.2d 1166, 
1171 (3d Cir. 1979) (per curiam) (no abuse of discretion to refuse to sever 31 counts charging misuse of 
position as bank president to misappropriate funds when each count similar, common evidence probably 
admissible regarding all counts, jury instructed and appeared to distinguish among evidence and charges, 
and no proof that trial too complex for jury); United States v. Shearer, 606 F.2d 819, 821 (8th Cir. 1979) 
(refusal to sever multiple counts no abuse of discretion when armed robbery offenses identical and evidence 
as to each independently overwhelming); United States v. Bronco, 597 F.2d 1300, 1303 (9th Cir. 1979) 
(trial judge abused discretion in refusing to sever three counts related to counterfeiting resulting from two 
independent sets of events because overlap of evidence insignificant and testimony regarding one count 
would subject defendant to prejudicial cross-examination on all three counts).

1908. See United States v. Santora, 600 F.2d 1317, 1320 (9th Cir. 1979) (no abuse of discretion to deny 
evidentiary hearing sua sponte because logs of intercepted conversations and affidavit of Government agent 
showed good faith effort to minimize wiretap interceptions).

1909. Fed. R. Evid. 615. Rule 615 stipulates that *‘[a]t the request of a party the court shall order 
witnesses excluded so that they cannot hear the testimony of other witnesses, and it may make the order of 
its own motion.” See United States v. West, 607 F.2d 300, 306 (9th Cir. 1979) (no abuse of discretion for 
trial court to refuse to exclude witnesses prior to any opportunity to overhear other witnesses' testimony; 
witnesses need not be excluded during pretrial offers of proof).

1910. See United States v. Ciambrone, 601 F.2d 616, 626 (2d Cir. 1979) (refusal to order disclosure of 
informant’s name no abuse of discretion when disclosure unnecessary to resolve issues at trial).

1911. See Jacobs v. Redman, 616 F.2d 1251, 1256-57 (3d Cir. 1980) (although troubling, no 
constitutional error cognizable on habeas review for failure to question whether veniremen had been 
victims of crime); cf. United States v. L’Hoste, 609 F.2d 796, 801-03 (5th Cir. 1979) (no abuse of discretion 
to refuse to allow defense counsel personally to conduct voir dire because of interests in judicial economy), 
cert, denied, 49 U.S.L.W. 3221 (1980).

1912. See United States v. Foundas, 610 F.2d 298, 302 (5th Cir. 1980) (no abuse of discretion to deny 
defense counsel request for custody of computerized jury wheel tapes to examine jury list because tapes 
could be inadvertently destroyed, altered, or damaged).

1913. See Pardee v. Moses, 605 F.2d 865, 867 (5th Cir. 1979) (per curiam) (trial judge abused discretion 
in dismissing pro se civil rights complaint for indefiniteness when defendant had been served with amended 
complaint as requested and no clear evidence of intentional delay or contumacious conduct by plaintiff 
existed).

1914. See, e.g.. United States v. Brown, 602 F.2d 1073, 1076-77 (2d Cir.) (judge has discretion to 
dismiss indictment as drastic sanction for egregious Government misconduct), cert, denied, 444 U.S. 840 
(1979); United States v. Birdman, 602 F.2d 547, 558-59 (3d Cir. 1979) (judge has discretion to dismiss

The trial judge also has discretion to dismiss all or part of an indictment.1914 
Nonetheless, an indictment should be dismissed because of Government 
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misconduct only in those rare cases in which a defendant has been greatly 
prejudiced or when the Government misconduct is widespread or continu
ous.1915 This term the Second Circuit in United States v. Brown'9'6 ordered an 
indictment reinstated after the district court dismissed the indictment because 
the Government had failed to exercise adequate care in supervising a paid 
informer.1917 The court reasoned that a Government pledge to improve 
supervision of its informants rendered the deterrent effect of the trial judge’s 
indictment dismissal unnecessary.1918 The Third Circuit, on the other hand, 
this term in United States v. Morrison'9'9 emphasized the deterrent purposes 
in the dismissal of an indictment even though there was no showing that the 
defendant was prejudiced by the Government misconduct or that the 
misconduct was widespread.1920 In Morrison the defendant had been indicted 
on two counts of illegally distributing heroin and was represented by retained 
counsel.1921 Agents from the Drug Enforcement Administration repeatedly 
disparaged the competence of the defendant’s counsel in an attempt to sever 
the relationship between the defendant and her counsel and to gain her 
cooperation in an unrelated drug investigation.1922 After refusing to cooperate 
in the drug investigation, the defendant subsequently pleaded guilty to one 
count of heroin distribution and was sentenced to a five-year term of 
imprisonment pending appeal of the district court’s refusal to dismiss the 
indictment for the Government misconduct.1923 The Third Circuit ordered 
that the indictment be dismissed, reasoning that the egregious Government 
misconduct required dismissal solely as a deterrent sanction even though the 
defendant might not have been prejudiced by the Government’s actions and 
the misconduct had not been widespread or continuous.1924

indictment under inherent supervisory authority over federal criminal proceedings), cert, denied, 444 U.S. 
1032 (1980); United States v. Morrison, 602 F.2d 529, 533 (3d Cir. 1979) (judge has discretion to dismiss 
indictment as deterrent against deliberate undermining of constitutional rights by Government); United 
States v. Schleshinger, 598 F.2d 722, 726 (2d Cir. 1979) (judge may dismiss indictment in exercise of 
supervisory powers over administration of justice); cf. United States v. Glover, 596 F.2d 857, 864 (9th Cir.) 
(dictum) (dismissal of indictment appropriate to remedy prejudicial violation of attorney-client relation
ships), cert, denied, 444 U.S. 860 (1979).

1915. See United States v. Artuso, 618 F.2d 192, 196-97 (2d Cir. 1980) (trial judge abused discretion in 
dismissing indictment for violations of narcotics laws against defendant when prosecution not uncon
scionable, although defendant unknowingly became intermediary in drug investigation by agreement 
between defendant’s brother and DEA agent); United States v. Brown, 602 F.2d 1073, 1077 (2d Cir.) (trial 
judge abused his discretion in dismissing indictment to deter improper government investigative techniques 
when Government promised to modify procedures and no showing of widespread danger of unreliability), 
cert, denied, 444 U.S. 952 (1979); United States v. Schleshinger, 598 F.2d 722, 726 (2d Cir. 1979) (no abuse 
of discretion to deny dismissal of indictment when defendant not prejudiced by prosecutor’s hearsay 
summary of prior grand jury testimony), cert, denied, 444 U.S. 880 (1980). But see United States v. 
Morrison, 602 F.2d 529, 533 (3d Cir. 1979) (no abuse of discretion to dismiss indictment solely as deterrent 
sanction against egregious attempts by goverment agent to sever defendant’s attorney-client relationship 
despite no showing of prejudice to defendant).

1916. 602 F .2d 1073 (2d Cir. 1979).
1917. Id. at 1078.
1918. Id. at 1077-78.
1919. 602 F .2d 529 (3d Cir. 1979).
1920. Id. at 530-31.
1921. Id. at 533.
1922. Id. at 530.
1923. Id.
1924. Id. at 533.
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Control at Trial. The trial judge’s responsibility to ensure a fair trial
requires the exercise of discretion. Last term in Gannett v. DePasqualemi the 
Supreme Court held that the trial judge may bar access to pretrial proceed
ings.1926 This term, however, the Court limited the trial judge’s discretion to 
bar public access to the trial itself in Richmond Newspapers, Inc. v. Virgini- 
a.mi In Richmond Newspapers the Court held that the first amendment, 
viewed against the tradition of public access to trials, guarantees the public’s 
right to attend criminal trials.1928 The Court concluded that a trial judge may 
close a trial itself only on the basis of an overriding interest articulated in the 
record.1929

The trial judge has discretion over scheduling of the trial,1930 including 
granting continuances1931 and recesses.1932 The judge may conduct the trial in

1925. 443 U.S. 368 (1979).
1926. Id. at 378. The Court found that, in the case of pretrial proceedings, the sixth amendment right to 

a public trial did not create a right of access for the public at large but rather benefitted the defendant alone. 
Id. at 381. The Court held that the sixth amendment does not forbid excluding the public from criminal 
proceedings and vested the decision as to when pretrial hearings should be closed in the discretion of the 
trial judge. Id. at 379.

1927. 100 S. Ct. 2814 (1980).
1928. Id. at 2815.
1929. Id. (noting trial court’s failure to make findings supporting closure). The Court did not define the 

circumstances that might constitute an overriding interest sufficient to close a criminal trial, but stated in a 
footnote that the first amendment rights of the public and press to attend criminal trials are not absolute. 
Id. at 2830 n.18. For example, a trial judge may impose reasonable restrictions on general access to trial in 
the interest of fair and orderly administration of justice. Id. In his concurrence, Justice Stewart agreed with 
the majority that first amendment freedoms are not absolute and indicated that a trial judge may impose 
reasonable time, place, and manner restrictions on public and media access to criminal trials. Id. at 2840 
(Stewart, J., concurring). In a footnote to his concurring opinion, Justice Brennan noted that “national 
security concerns about confidentiality may sometimes warrant closures during sensitive portions of trial 
proceedings, such as testimony regarding state secrets.” Id. at 2839 n.24 (Brennan, J., with Marshall, J., 
concurring). Justice Brennan stated, however, that the Court need not identify what “countervailing 
interests” might justify trial closure, because the Virginia statute allowing closure at the discretion of trial 
judges and parties clearly violated the first and fourteenth amendments. Id. at 2839.

1930. See United States v. Van Dyke, 605 F.2d 220, 227 (6th Cir.) (when prejudice, if any, affected both 
parties equally no abuse of discretion to deny rescheduling of trial, although trial unduly protracted, court 
sessions short, and interruptions made for judicial conference and fishing trip), cert, denied, 444 U.S. 994 
(1979); cf. United States v. Boniface, 601 F.2d 390, 392 (9th Cir. 1979) (trial court’s refusal to order timely 
Government response to defendant's habeas petition not abuse of discretion because requiring answer or 
setting time limits for response within trial court’s discretion and defendant not prejudiced by delay).

1931. See, e.g., United States v. Tilton, 610 F.2d 302, 305 (5th Cir. 1980) (no abuse of discretion to deny 
60-day continuance for defendant to examine records when records nonexistent); United States v. Jackson, 
607 F.2d 1219, 1223 (8th Cir. 1979) (no abuse of discretion to deny continuance to allow five additional 
character witnesses to testify for defense when Government planned to offer no evidence in opposition to 
defendant’s character), cert denied, 444 U.S. 1080 (1980); United States v. West, 607 F.2d 300, 303 (9th 
Cir. 1979) (per curiam) (denial of continuance when defendant alleged that harassment by prison officials 
hampered his ability to make cogent final argument not “clear abuse” of trial judge’s discretion to deny 
continuance); United States v. Gigax, 605 F.2d 507, 517 (10th Cir. 1979) (no abuse of discretion to deny 
continuance after government’s late release of discovery material when no merit to defense claim that late 
disclosure prevented adequate time for trial preparation); United States v. Gomez, 603 F.2d 147, 149 (10th 
Cir.) (no abuse of discretion to deny continuance for defendant to retain counsel when timing of request 
late and defendant ably represented by appointed counsel), cert, denied, 444 U.S. 969 (1979); United States 
v. Sellers, 603 F.2d 53, 56 (8th Cir. 1979) (no abuse of discretion to deny continuance to allow primary 
defense attorney to appear when defendant well represented by attorney’s partner), vacated and remanded, 
100 S. Ct. 3033 (1980); United States v. D’Angelo, 598 F.2d 1002, 1003 (5th Cir. 1979) (no abuse of 
discretion to deny continuance to obtain presence of witness when defendant made first attempt to locate 
witness only three days prior to trial).

1932. See United States v. Pino, 608 F.2d 1001, 1004 (4th Cir. 1979) (no abuse of discretion to deny 
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the defendant’s absence,* 1933 but this term in United States v. Benavides1934 the 
Fifth Circuit emphasized the narrow bounds of that discretion. Although the 
defendant may waive the right to attend trial, the Benavides court concluded 
that, given that the defendant’s right to be present at trial must be 
safeguarded, the trial court had abused its discretion by failing to consider 
alternative means of securing the defendant’s presence before proceeding with 
the trial without the defendant’s presence.1935

recess to produce character witness at sentencing when judge had benefit of presentence report and would 
assume favorable character testimony); Hudson v. Blackburn, 601 F.2d 785, 790 (5th Cir. 1979) (no abuse 
of discretion to deny defense counsel’s request for recess at 10:20 p.m. when judge could have inferred that 
defense would be short; trial court best judge of stamina of counsel and jury), cert, denied, 444 U.S. 1086 
(1980).

1933. See Fed. R. Crim. P. 43 (defendant shall be present at every stage of trial unless considered to 
have waived right to be present). In Taylor v. United States, 414 U.S. 17 (1973), the Supreme Court upheld 
the constitutionality of rule 43. Id. at 27.

1934. 596 F.2d 137 (5th Cir. 1979).
1935. Id. at 139-40.
1936. Fed. R. Evid. 615; see United States v. West, 607 F.2d 300, 306 (9th Cir. 1979) (per curiam) (in 

absence of proof that witnesses would change testimony or suggestion that they did so, decision not to 
exclude witnesses during offer of proof no abuse of discretion). The court also may allow the reappearance 
of a witness who previously has testified. See United States v. Jensen, 608 F.2d 1349, 1356 (10th Cir. 1979) 
(no abuse of discretion to refuse to allow defense witness to reappear and clarify testimony when 
questioning by judge during witness’ first appearance did not deny defendant’s right to offer witnesses’ 
testimony; judge concluded profferred testimony essentially repetitious of earlier testimony).

1937. Fed. R. Evid. 615 (judge required to sequester witness on demand).
1938. United States v. Williams, 604 F.2d 1102, 1115 (8th Cir. 1979) (no abuse of discretion to allow 

DEA agent to testify, in absence of showing that defendant prejudiced by agent’s enhanced credibility 
when agent sat at prosecutor’s table throughout trial).

1939. 603 F.2d 42 (8th Cir. 1979).
1940. Id. at 47.
1941. Id.
1942. See United States v. Caudle, 606 F.2d 451, 458-59 (4th Cir. 1979) (trial judge’s discretion to 

curtail cross-examination limited by confrontation clause).
1943. See, e.g., United States v. Panza, 612 F.2d 432, 439 (9th Cir. 1979) (no abuse of discretion to 

strike defendant’s testimony for refusing to answer on cross-examination when defendant warned that 
testimony would be stricken if he refused to answer), cert, denied, 100 S. Ct. 3019 (1980); United States v. 
Ives, 609 F.2d 930, 933 (9th Cir. 1979) (no abuse of discretion to exclude remote hospital records of mental 
illness when exclusion of evidence did not prejudicially deprive defendant of material evidence critical to 
his defense), cert, denied, 445 U.S. 919 (1980); United States v. Cook, 608 F.2d 1175, 1182 (9th Cir. 1979) 

During trial, the judge has the discretion to allow potential witnesses to 
remain in the courtroom prior to testimony.1936 After testimony begins, the 
judge must exclude potential witnesses if the defendant so requests.1937 Failure 
to exclude a witness when requested, however, does not bar the judge from 
allowing that witness to testify.1938 This term in United States v. Nelson1939 the 
Eighth Circuit upheld the decision of the trial judge to allow a Government 
witness to testify although that witness had improperly remained in the 
courtroom after the judge excluded all potential witnesses.1940 The appellate 
court concluded that the trial judge had not abused his discretion because 
most of the testimony offered by the Government witness repeated testimony 
of other witnesses and the remaining testimony was not critical to the 
prosecution.1941

The defendant’s sixth amendment right of confrontation1942 sometimes 
conflicts with the trial court’s discretion in controlling introduction of 
evidence and the scope of cross-examination.1943 The Fourth Circuit held this 
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term in United States v. Caud/e1944 that complete foreclosure of cross- 
examination into disputed matters raised on redirect examination unconstitu
tionally restricted the defendant’s sixth amendment right to confront adverse 
witnesses.1945 The trial judge’s discretion also encompasses decisions that 
might affect a defendant’s ability to present his defense, such as whether to 
provide the defendant with an interpreter,1946 whether to allow an examina
tion of evidence by defense experts,1947 and whether a need arises to ensure the 
effective assistance of defense counsel.1948 This term in Williams v. Martin,1949 
however, the Fourth Circuit held that the trial court’s uninformed refusal to 
provide experts for the defendant at state expense could amount to a denial of 
equal protection.1950

(no abuse of discretion to exclude evidence of witness’ drug use on cross-examination when jury aware of 
his regular heroin use through other evidence); United States v. Williams, 604 F.2d 1102, 1112-13 (8th Cir. 
1979) (no abuse of discretion to allow Government to introduce evidence at later stage of prosecution 
despite promise to prove existence of conspiracy first when defense counsel failed to object when evidence 
introduced); United States v. Dominguez, 604 F.2d 304, 310-11 (4th Cir. 1979) (no abuse of discretion to 
exclude evidence of smuggling by Government witness when other comprehensive impeachment allowed); 
cf. United States v. Alanis, 611 F.2d 123, 127-28 (5th Cir.) (although trial judge incorrectly admitted 
coconspirator’s hearsay statements into evidence, admission did not fatally infect proceedings because 
amount of hearsay evidence minimal and other evidence against defendant abundant), cert, denied, 100 S. 
Ct. 1607 (1980); United States v. Vargas-Rios, 607 F.2d 831, 836-37 (9th Cir. 1979) (no error in judge’s 
refusal to bar introduction of coconspirator’s hearsay statements prior to proof of conspiracy because 
conspiracy eventually proven).

1944. 606 F.2d 451 (4th Cir. 1979).
1945. Id. at 458-59.
1946. See United States v. Martinez, 616 F.2d 185, 188 (5th Cir. 1980) (no abuse of discretion to 

withhold interpreter for non-English speaking defendant when court adequately informed defendant of 
sixth amendment rights and retained defense counsel assured court that he could translate for defendant); 
United States v. Salsedo, 607 F.2d 318, 320 (9th Cir. 1979) (no abuse of discretion to appoint interpreter for 
Spanish-speaking Government witness when witness unable to testify in English).

1947. See United States v. Ponticelli, 622 F.2d 985, 990 (9th Cir. 1980) (no abuse of discretion to reject 
post-trial motion for examination of evidence when defense counsel failed to object at introduction of 
evidence and and accepted authenticity of evidence when admitted); Gray v. Rowley, 604 F.2d 382, 384 
(5th Cir. 1979) (per curiam) (no abuse of discretion to deny defendant independent examination of physical 
evidence when evidence not linked to defendant and not determinative of guilt), cert, denied, 445 U.S. 944 
(1980); cf. United States v. Gaultney, 606 F.2d 540, 545-46 (5th Cir. 1979) (refusal to provide defendant’s 
expert with primary reference drug sample was reasonable restriction on defendant’s right to independent 
analysis of inculpatory evidence not abuse of discretion).

1948. Cf. United States v. Salinas, 618 F.2d 1092, 1093 (5th Cir. 1980) (per curiam) (no abuse of 
discretion to disqualify retained defense counsel when judge believed counsel target of investigation related 
to offense for which defendants had been indicted); United States v. Mavrick, 601 F.2d 921, 930-31 (7th 
Cir. 1979) (no reversible error for judge to fail to raise conflict of interest issue with defendants jointly 
represented by same attorney when trials severed and defense counsel questioned regarding possible 
conflicts).

1949. 618 F.2d 1021 (4th Cir. 1980).
1950. Id. at 1026-27.
1951. See United States v. Carter, 602 F.2d 799, 805-06 (7th Cir.) (no abuse of discretion to deny 

sequestration after jury had begun deliberations when judge admonished jurors to avoid publicity 
concerning trial and questioned jurors regarding exposure to prejudicial trial publicity; defendant failed to 
establish demonstrable prejudice), cert, denied, 444 U.S. 967 (1979).

1952. See, e.g., United States v. Peters, 617 F.2d 503, 505 (7th Cir. 1980) (per curiam) (no abuse of 
discretion to replace juror who was five minutes late although preferable to attempt to find juror by

After a jury is empaneled, the judge has broad discretion in controlling the 
jury. The judge may sequester a jury from prejudicial publicity,1951 discharge 
individual jurors for improprieties, or investigate jury misconduct.1952 The 
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Fifth Circuit’s decision this term in United States v. Spiegel'953 demonstrates 
the deference afforded such discretion during appellate review. In Spiegel the 
trial court dismissed an empaneled juror who indicated that he could form an 
impartial judgment.* 1953 1954 On appeal the Fifth Circuit upheld the judge’s 
discretion to dismiss the juror even though there was no demonstrable 
prejudice to the defendant.1955

telephone); United States v. Spiegel, 604 F.2d 961, 967 (5th Cir. 1979) (no abuse of discretion to discharge 
juror, even if discharge erroneous when defendant not prejudiced), cert, denied, 100 S. Ct. 2151 (1980); 
United States v. Richman, 600 F.2d 286, 295 (1st Cir. 1979) (no abuse of discretion to deny defendant’s 
request to question all jurors after one juror improperly commented on defendant’s guilt when court 
determined other jurors did not overhear remark); United States v. Warren, 594 F.2d 1046, 1049 (5th Cir. 
1979) (no abuse of discretion to refuse to discharge entire jury panel in drug trial of defendant despite one 
juror’s remark about his “sad experience” with drugs, because judge cautioned jury regarding remark).

1953. 604 F.2d 961 (5th Cir. 1979)
1954. Id. at 966.
1955. Id. at 967.
1956. See United States v. Freedson, 608 F.2d 739, 741 (9th Cir. 1979) (no abuse of discretion forjudge 

to direct further deliberations to clarify juror’s state of mind after juror made ambiguous statement 
concerning defendant’s guilt during polling of jury); United States v. Warren, 594 F.2d 1046, 1050 (5th Cir. 
1979) (no abuse of discretion to deny mistrial motion after juror indicated uncertainty regarding 
defendant’s guilt during polling of jury); cf. United States v. Morris, 612 F.2d 483, 489-91 (10th Cir. 1979) 
(trial judge committed prejudicial error by denying defense motions for further deliberations or mistrial 
after polling of jury revealed or created uncertainty regarding verdicts against multiple defendants).

1957. See United States v. Brunetti, 615 F.2d 899, 902 (10th Cir. 1980) (no abuse of discretion to permit 
rereading of jury instruction and testimony of Government witnesses); United States v. O’Brien, 609 F.2d 
895, 897 (8th Cir. 1979) (no abuse of discretion to omit reference by Government witness regarding 
maximum sentence for alleged crime from rereading of witness’ testimony because sentencing solely within 
province of trial court), cert, denied, 100 S. Ct. 1646 (1980); cf. United States v. Bngaton Bldg. & 
Maintenance Co., 598 F.2d 1101, 1107-08 (7th Cir.) (no abuse of discretion to provide jury with written 
copy of jury instructions over plaintiff s and defendant’s objections when practice accepted in circuit), cert, 
denied, 444 U.S. 840 (1979).

1958. Brasfield v. United States, 272 U.S. 448, 450 (1926) (inquiry into numerical division of votes by 
deadlocked jury inherently coercive).

1959. 600 F.2d 435 (3d Cir. 1979).
1960. Id. at 436-37.
1961. Id. at 437.

After closing arguments, the judge may direct the jury to deliberate further 
to reach a unanimous verdict1956 or allow the jury to rehear its instructions or 
trial testimony.1957 The trial court, however, may not inquire into the 
numerical division of votes by a deadlocked jury because such an inquiry 
might have a coercive effect on uninhibited jury deliberations.1958 In Govern
ment of the Virgin Islands v. Romain,'959 the Third Circuit this term reversed 
a jury conviction because the trial judge had submitted a written request to 
the jury foreman for a numerical division of deadlocked jurors.1960 Because 
the presumed coercive effect on the jury was deemed incurable, the Third 
Circuit concluded that the failure of either party to object at trial or to notify 
the appellate court of the trial judge’s error did not preclude reversal.1961 
Although the judge has broad discretion in controlling the content of jury 
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instructions,1962 this term in United States v. Wander196* the Third Circuit 
held that a judicial modification of jury instructions constituted reversible 
error.1964 The court reasoned that the modification undermined the defense 
counsel’s summation because, after the judge promised to give the instruc
tions, defense counsel had relied on them in his closing argument.1965

The trial judge is entrusted with the discretion to accept or reject guilty 
pleas.1966 The withdrawal of guilty pleas also is committed to the trial judge’s 
discretion.1967 Before sentencing, the discretion to permit withdrawal of a plea 
is broad. This term the Fifth Circuit in United States v. Pressley196* reaffirmed 
its rule that withdrawal of a guilty plea before sentencing should be granted 
freely if justified for any reason.1969 In Pressley the Fifth Circuit reversed the 
district court’s refusal to permit withdrawal of a guilty plea and remanded for 
a determination of the reasons behind the defendant’s motion to withdraw 
and the district court’s decision to deny withdrawal.1970 After sentencing, 
guilty pleas may be withdrawn and the judgment set aside only to correct 
“manifest injustice.”1971

The use of magistrates by the federal judiciary and a magistrate’s exercise

1962. See, e.g., Grace v. Butterworth, No. 79-1422, slip op. at 8 (1st Cir. Feb. 5, 1980) (no abuse of 
discretion to employ analogies to ‘“rdinary life“‘when defining reasonable doubt in jury instructions 
because analogies, although weak, did not undermine fair deliberations; judge also charged jury with 
acceptable definition of reasonable doubt); United States v. Frezzo Brothers, Inc., 602 F.2d 1123, 1130 (3d 
Cir. 1979) (no abuse of discretion to deny defense request that special verdict for each of multiple counts be 
included in jury instructions when similar penalties existed for each of multiple counts), cert, denied, 444 
U.S. 1074 (1980); United States v. Brigaton Bldg. & Maintenance Co., 598 F.2d 1101, 1107-08 (7th Cir.) 
(no abuse of discretion to deny defense request for instruction beyond defense presented at trial), cert, 
denied, 444 U.S. 840 (1979); United States v. Barham, 595 F.2d 231, 245 (5th Cir. 1979) (no abuse of 
discretion to reject instructions offered by defense when proffered instructions phrased as argument to jury 
and included defendant’s substantive legal defense); cf. United States v. Gleason, 616 F.2d 2, 14-15 (2d Cir.
1979) (although confusing and inappropriate, judge’s use of football metaphor to explain nature of 
permissible inferences from circumstantial evidence not reversible error because not prejudicial in context 
of whole instruction), cert, denied, 444 U.S. 9082 (1980); Krzeminski v. Perini, 614 F.2d 121, 125 (6th Cir.
1980) (instructions that jury could not return verdict of not guilty because defendant admitted killing 
victim and raised affirmative defense of not guilty by reason of insanity not reversible error because only 
motion of judge could have acquitted defendant outright).

1963. 601 F.2d 1251 (3d Cir. 1979).
1964. Id. at 1263.
1965. Id.
1966. Fed. R. Crim. P. 1 l(c)-(e) (trial court shall, among other things, advise defendant, assure that 

plea voluntary and determine accuracy of plea); see United States v. O'Brien, 601 F.2d 1067, 1070 (9th Cir. 
1979) (no abuse of discretion forjudge to reject guilty plea when defendant refused to admit guilt); United 
States v. Moore, 599 F.2d 310, 315 (9th Cir. 1979) (no abuse of discretion forjudge to accept guilty plea 
despite possiblity that insanity defense existed when two psychiatrists found defendant competent to stand 
trial and jury could reasonably find defendant guilty), cert, denied, 444 U.S. 1024 (1980).

1967. Fed. R. Crim. P. 32(d) (trial judge may allow defendant to withdraw plea of guilty or nolo 
contendere before or after sentencing); United States v. Navarro-Flores, No. 78-3735, slip op. at 2745 (9th 
Cir. Apr. 11, 1980) (no abuse of discretion to deny defendant’s motion to withdraw guilty plea before 
sentencing when judge concluded defendant had sought withdrawal of plea for reasons other than his 
original misunderstanding of rights regarding entering of plea for withdrawal); United States v. Boyd, 610 
F.2d 521, 524 (8th Cir. 1979) (no abuse of discretion to deny defendant’s motion to withdraw guilty plea 
induced by “threat” of state prosecution when defendant failed to prove state never intended to carry out 
prosecution).

1968. 602 F.2d 709 (5th Cir. 1979) (per curiam).
1969. Id. at 711 (dictum).
1970. Id.
1971. Fed. R. Crim. P. 32(d).
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of discretion were challenged this term. In United States v. De La Torre1972 the 
Fifth Circuit held that a magistrate designated to receive the jury verdict had 
no authority to deny defense counsel’s request to reread part of the jury 
instruction to the jury.1973 The court reasoned that because article III of the 
Constitution1974 requires rulings on motions regarding jury instructions from 
a federal judge, delegation of such authority to a magistrate is impermissible 
under article III.1975 1976

1972. 605 F.2d 154 (5th Cir. 1979).
1973. Id. at 155-56.
1974. U.S. Const, art. Ill, § 1 (“The judicial Power of the United States, shall be vested in one 

Supreme Court, and in such inferior Courts as the Congress may . . . establish.”).
1975. United States v. De La Torre, 605 F.2d at 156.
1976. 100 S. Ct. 2406 (1980).
1977. Id. at 2413.
1978. 28 U.S.C.A. §§ 604, 631-39 (West Supp. 1980). Section 636(b) empowers a district court judge to 

designate magistrates to hear and determine most pretrial matters, and to conduct hearings and submit 
proposed findings of fact and recommendations for the dispositon of the case.

1979. Id. at 2411, 2413, 2415.
1980. 100 S. Ct. at 2412. After a magistrate submits his findings of fact and recommendations, the judge 

shall make a “de novo determination" of those portions of the report or specified proposed findings or 
recommendations to which objection has been made. 28 U.S.C.A. § 636(b) (West Supp. 1980).

1981. 424 U.S. 319 (1976). In Matthews the Court identified three factors to be considered in due 
process cases: (1) the private interests affected; (2) the risk of an erroneous deprivation of such interests 
through the procedures used, and the probable value of additional or substitute procedural safeguards; and 
(3) the Government’s interest, including the function involved and the burdens that additional procedures 
would require. Id. at 335.

1982. 100 S. Ct. at 2414.
1983. Id. at 2416.

Although the Fifth Circuit held that the ultimate decision regarding jury 
instructions rests with an article III judge, the Supreme Court in United 
States v. Raddatzmb held this term that the deference given to a magistrate’s 
findings on contested issues of fact in a pretrial suppression hearing is within 
the bounds of the trial court’s discretion.1977 In Raddatz the defendant 
contended that the district court judge could not refuse to rehear testimony 
regarding disputed pretrial issues because such failure would violate the 
Federal Magistrates Act,1978 due process, and article III.1979 The Court 
rejected all of the defendant’s contentions. The Court, however, noted that 
the Magistrates Act, including its legislative history, requires a judge to 
conduct only a “‘e novo determination“‘of the magistrate’s findings and 
recommendations, not a ‘“e novo hearing“‘of the same matters originally 
decided by the magistrate.1980 1981 The Court, balancing under the Matthews v. 
Eldridge[m test, rejected the defendant’s due process claim because the 
defendant’s ultimate guilt or innocence was not at issue in the suppression 
hearing conducted by the magistrate.1982 Moreover, article III was not 
violated, the Court concluded, because the trial judge retained the discretion 
to accept or reject the findings and recommendations of the magistrate.1983 
Post-trial Proceedings. The trial judge’s broad discretion in controlling
judicial proceedings extends to post-trial proceedings including the reopening 
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of trial,1984 the granting of a new trial,1985 the provision of trial transcripts,1986 
and the declaring of a mistrial.1987 The trial judge’s discretion over sentencing 
usually receives considerable deference as long as the sentence imposed is 
within the statutory limits.1988 In determining an appropriate sentence, a 
judge may consider a wide variety of evidence.1989 Thus, the Ninth Circuit

1984. See United States v. Montgomery, 620 F.2d 753, 757 (10th Cir. 1980) (no abuse of discretion to 
reopen trial to introduce evidence of defendant’s identity omitted from stipulation when defendant failed to 
object in proper form even though additional evidence violated stipulation between Government and 
defendant); United States v. Alderete, 614 F.2d 726, 727-28 (10th Cir. 1980) (no abuse of discretion to 
reopen trial when Government’s failure to establish its jurisdiction over case mere oversight and defendant 
suffered no prejudice); United States v. Ramirez, 608 F.2d 1261, 1267 (9th Cir. 1979) (no abuse of 
discretion in refusal to reopen trial because defendant had ample opportunity to cross-examine witness 
during trial and had advance possession of necessary evidence to conduct cross-examination); United 
States v. McCalvin, 608 F.2d 1167, 1170 (8th Cir. 1979) (no abuse of discretion to reopen trial to allow 
testimony of previously listed witness when testimony could not have surprised defendant and defendant 
showed no demonstrable prejudice).

1985. See United States v. Williams, 605 F.2d 495, 499 (10th Cir.) (no abuse of discretion to deny new 
trial on basis of witness’ brief discussion of case outside courtroom in violation of sequestration order when 
discussion did not influence witness’ identification of defendant), cert, denied, 444 U.S. 932 (1979); United 
States v. Johnson, 596 F.2d 147, 148 (5th Cir. 1979) (no abuse of discretion to deny motion for new trial 
without evidentiary hearing when new evidence insubstantial and impeached other witnesses at most).

1986. See United States v. Germany, 613 F.2d 262, 263 (10th Cir. 1979) (trial judge committed 
reversible error in refusing to grant defendant’s request for free transcript of mistrial when alternative 
method for providing trial record unavailable); United States v. Smith, 605 F.2d 839, 843 (5th Cir. 1979) 
(no reversible error to deny request for free transcript of first trial when transcript requested on eve of 
second trial).

1987. See, e.g., United States v. Woods, 613 F.2d 629, 635 (6th Cir.) (no abuse of discretion to deny 
motion for mistrial when prosecutor’s opening statement that defendant had participated in prior unrelated 
crime not prejudicial to defendant), cert, denied, 100 S. Ct. 1856 (1980); United States v. Johnson, 610 F.2d 
194, 197 (4th Cir. 1979) (no abuse of discretion to deny motion for mistrial based on codefendant’s mention 
of defendant’s other crimes during his testimony when prosecutor did not elicit comments and judge issued 
curative instruction), cert, denied, 100 S. Ct. 1840 (1980); United States v. O’Brien, 609 F.2d 895, 897 (8th 
Cir. 1979) (no abuse of discretion to deny mistrial to allow jury deliberating following statement of one 
juror that he could not give a fair verdict because jurors often frustrated; jury able to return verdict within 
three hours after direction to continue deliberations), cert, denied, 100 S. Ct. 1646 (1980); Harris v. Young, 
607 F.2d 1081, 1085-86 (4th Cir. 1979) (trial judge abused his discretion in declaring mistrial because of 
Government’s failure to produce evidence, because mistrial unnecessary if other remedies, such as 
continuance or short recess, available); United States v. Taylor, 605 F.2d 1177, 1179 (10th Cir. 1979) (no 
abuse of discretion to deny motion for mistrial despite prosecution witness’ remark that he previously had 
“worked a case on” defendant when judge prohibited further such references and issued cautionary 
instructions to jury); United States v. Taylor, 603 F.2d 732, 735-36 (8th Cir.) (no abuse of discretion to 
deny motion for mistrial based on isolated remark by Government witness when court struck testimony 
and admonished jury to disregard it), cert, denied, 444 U.S. 982 (1979); United States v. Gomez, 603 F.2d 
147, 149 (10th Cir.) (no abuse of discretion in failure to declare mistrial sua sponte when Government’s 
untimely disclosure of identity of expert witness not improperly motivated and judge’s decision to strike 
testimony within bounds of caution and fairness), cert, denied, 444 U.S. 969 (1979); United States v. 
Nelson, 599 F.2d 714, 718 (5th Cir. 1979) (no abuse of discretion to declare mistrial when determination 
that jury deadlocked after six hours of deliberation fair and reasonable).

1988. See United States v. Ponticelli, 622 F.2d 985, 989 (9th Cir. 1980) (no abuse of discretion to reject 
presentence report’s recommendation of parole when sentence imposed within statutory limits); United 
States v. Noll, 600 F.2d 1123, 1130 (5th Cir. 1979) (no abuse of discretion to sentence defendant, who 
asserted innocence at trial to three years imprisonment when codefendant who pled guilty received only 
two years probation because sentence imposed within statutory limit); cf. United States v. Arthur, 602 F.2d 
660, 664 (4th Cir. 1979) (no abuse of discretion to require two years of charitable service from defendant 
because potential for rehabilitation great and sentence provides possible deterrent to potential offenders).

1989. See United States v. Klusmann, 607 F.2d 1331, 1334 (10th Cir. 1979) (no abuse of discretion to 
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held this term in United States v. Robelomo that the trial judge could draw the 
inference from evidence of a complex scheme to smuggle narcotics that the 
defendant had not acted alone.* 1990 1991 The judge had the discretion, therefore, to 
rely on this inference to impose a four-year prison sentence for the defendant’s 
first offense.1992

consider past conviction, which had been set aside under Federal Youth Corrections Act, because 
unreasonable for trial judge who previously convicted defendant to erase earlier conviction entirely from 
memory); United States v. Moore, 599 F.2d 310, 315 (9th Cir. 1979) (no abuse of discretion to consider 
deterrence objective in sentencing to life imprisonment defendant who attempted presidential assassination 
when life imprisonment maximum term prescribed by statute; consideration of deterrence appropriate 
given seriousness of crime), cert, denied, 444 U.S. 1024 (1980).

1990. 596 F.2d 868 (9th Cir. 1979).
1991. Id. at 869-70.
1992. Id.
1993. See, e.g., Rogers v. United States, 609 F.2d 1315, 1318 (9th Cir. 1979) (although judge should 

avoid interjecting himself into trial, interruption of both prosecution and defense in attempt to clarify 
evidence not reversible prejudice to defendant); United States v. Valencia, 609 F.2d 603, 630 (2d Cir. 1979) 
(although precluded from conveying disbelief of testimony or questioning witnesses for partisan purposes, 
judge may question witnesses or comment to clarify evidence); United States v. Baron, 602 F.2d 1248, 1250 
(7th Cir.) (no reversible error when defendant not prejudiced by judge’s even-handed interrogation of 
defense and prosecution witnesses), cert, denied, 444 U.S. 967 (1979); United States v. Welliver, 601 F.2d 
203, 209 (5th Cir. 1979) (trial judge committed reversible error when his repeated questioning of witnesses 
led jury to conclude judge believed defendant guilty); United States v. Marques, 600 F.2d 742, 748 (9th Cir. 
1979) (no reversible error when judicial questions merely clarified testimony and judge avoided appearance 
of aiding either party), cert, denied, 444 U.S. 1019 (1980); Moore v. United States, 598 F.2d 439, 443 (5th 
Cir. 1979) (no reversible error despite judge’s extensive questioning of defendant when questions unbiased, 
patient, temperate and within common law prerogative to question witnesses neutrally).

1994. See, e.g., United States v. Alderete, 614 F.2d 726, 728 (10th Cir. 1980) (statement during trial 
that "witness is anyone who testifies, including the defendant” not prejudicial to defendant who declined to 
testify because statement part of judge’s definition of evidence and witnesses); United States v. Braziel, 609 
F.2d 236, 238 (5th Cir. 1980) (judge permissibly interjected into defense counsel’s closing argument simply 
and impartially in attempt to correct counsel’s implication that procedure for closing arguments unfair); 
Mayberry v. Davis, 608 F.2d 1070, 1072 (5th Cir. 1979) (judge’s statement during trial that defendant was 
"guilty as sin" not prejudicial to defendant when jury did not hear statement); Brinlee v. Crisp, 608 F.2d 
839, 853 (10th Cir. 1979) (although trial court should avoid expressing personal opinion judge’s statement 
that defendant may have pretended when he denied knowledge not cognizable for habeas corpus relief; 
habeas relief requires demonstration of judicial attitude beyond personal opinion that impresses jury as 
more than impartial observation), cert, denied, 444 U.S. 1047 (1980); United States v. Preston, 608 F.2d 
626, 636 (5th Cir. 1979) (court’s response to defense attorney not prejudicial to defendant when statement 
made in few seconds, not directed at jury, and adequately explained by jury instructions), cert, denied, 100 
S. Ct. 2985 (1980); United States v. Klusman, 607 F.2d 1331, 1334 (10th Cir. 1979) (statement made in 
evidentiary ruling that defendant had been present at scene of crime not prejudicial when defendant’s 
presence undisputed); United States v. Gibbons, 602 F.2d 1044, 1048 (2d Cir.) (statement injury charge 
that case “had been disposed of’ with respect to two of four named codefendants accompanied by 
cautionary instruction that jury should avoid speculation on reasons for dispositions not reversible error 

Judicial Misconduct. Because the trial court bears the responsibility for
conducting a fair trial through the clear and orderly presentation of evidence, 
the line between valid judicial supervision and invalid judicial misconduct is 
at times difficult to discern. A judge may question witnesses to clarify 
evidence, but such judicial participation in the trial runs the risk of being 
reversible error if it appears prejudicial to either party.1993 A judge’s 
statements must not convey the impression of bias toward either party during 
the management of the trial1994 or in connection with instructions to the 
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jury.1995 Additionally, the judge may commit reversible error by failing to 
exercise discretion to control potentially prejudicial events at trial.1996

when no implication that codefendants pleaded guilty), cert, denied, 444 U.S. 950 (1979); United States v. 
Willis, 599 F.2d 684, 685 (5th Cir. 1979) (impropriety of allegedly prejudicial remarks by prosecutor and 
judge rendered harmless by overwhelming evidence of guilt); United States v. Moore, 599 F.2d 310, 315 
(9th Cir. 1979) (judge’s remark that defendant “product of a permissive society” who “expounded the 
rhetoric of the day” not prejudicial when remark immediately followed defendant’s political statement 
during trial), cert, denied, 444 U.S. 1024 (1980); United States v. Dark, 597 F.2d 1097, 1099 (6th Cir.) 
(comment made during jury selection that “neither side has the edge” during trial not prejudicial when 
calculated only to impress upon jurors that both parties come before court with equal dignity and any 
potential confusion cured by subsequent instruction on presumption of innocence), cert, denied, 444 U.S. 
927 (1979); United States v. Navarro-Flores, No. 78-3735, slip. op. at 2746 (9th Cir. April 11, 1980) 
(judge’s remarks that defendant sophisticated drug pusher implied absence of judicial ability to weigh 
defense seriously and justified entrusting sentencing to another judge).

1995. See United States v. Farris, 614 F.2d 634, 643 (9th Cir. 1980) (when not prejudicial to two 
testifying codefendants, instruction that defendant’s decision not to testify on own behalf implied defendant 
believed Government had not met burden of proof permissible); United States v. Knight, 607 F.2d 1172, 
1177 (5th Cir. 1979) (instruction that jury may draw inference of guilt from defendant’s refusal to provide 
handwriting exemplar permissible because fourth amendment does not shield defendant from judicial order 
to provide exemplar); Callahan v. LeFevre, 605 F.2d 70, 75 (2d Cir. 1979) (instruction that focused jury 
attention solely on testimony of two prosecution witnesses and failed to provide standards for determining 
credibility of witnesses impermissible when instruction removed factual issues from jury consideration and 
therefore violated defendant’s right to due process and trial by jury); United States v. Lambert, 604 F.2d 
594, 595 (8th Cir. 1979) (per curiam) (instruction that testimony to be accepted as true permissible when 
not prejudicial and veracity of stipulated testimony undisputed during trial).

1996. See United States v. Panza, 612 F.2d 432, 440 (9th Cir. 1979) (not reversible error forjudge to 
conclude that defendant’s clothes not readily identifiable as prison clothing when defendant appeared in 
prison garb only one hour during voir dire examination and presumption of innocence remained intact), 
cert, denied, 100 S. Ct. 3019 (1980); Eberhardt v. Bordenkircher, 605 F.2d 275, 280 (6th Cir. 1979) (judge 
committed reversible error in failing to give prompt curative instruction after prosecutor commented on 
defendant’s failure to testify because comments undermined constitutional right not to testify); Hudson v. 
Blackburn, 601 F.2d 785, 791 (5th Cir. 1979) (not reversible error for judge to refuse to honor his 
agreement with defense counsel to direct verdict because of absence of defense counsel at lineup when 
agreement arose from mistaken conclusion of law and defense counsel failed to rely on agreement during 
presentation of defense), cert, denied, 444 U.S 1086 (1980); cf. United States v. Salinas, 601 F.2d 1279, 1282 
(5th Cir. 1979) (judge committed reversible error in refusing repeated requests to hear objections to 
instructions out of jury’s presence when refusal violated express requirements in statutory rule of evidence); 
Walker v. Butterworth, 599 F.2d 1074, 1081 (1st Cir.) (dictum) (trial judge committed reversible error in 
confining defendant to prisoner dock during trial because confinement unconstitutionally eroded 
presumption of innocence before jury), cert, denied, 444 U.S. 937 (1979).

1997. See Allen v. United States, 164 U.S. 492, 501 (1896) (judge may admonish jury to reconsider 
decision; object of jury system to obtain unanimous verdict by comparison on individual views); United 
States v. Beattie, 613 F.2d 762, 765 (9th Cir.) (judge may admonish jurors to reconsider positions if not 
coercive), cert, denied, 100 S. Ct. 2962 (1980).

1998. The Supreme Court first approved such instructions in Allen v. United States, 164 U.S. 492 
(1896), and described them as follows:

[I]n a large proportion of cases absolute certainty could not be expected; that although the 
verdict must be the verdict of each individual juror, and not a mere acquiescence in the 
conclusion of his fellows, yet they should examine the question submitted with candor and 
with a proper regard and deference to the opinions of each other; that it was their duty to 
decide the case if they could conscientiously do so; that they should listen, with a disposition

A judge may encourage a jury to reach a unanimous verdict, but he may 
not persuade jurors to relinquish individual conclusions based on the evidence 
and law presented at trial.1997 Appellate courts have expressed particular 
concern that the judge’s supplemental charge or Allen charge,1998 which is
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intended to break a deadlocked jury, might impermissibly coerce a juror to 
acquiesce in the majority position for the sake of reaching a verdict.1999 This 
term defendants challenged supplemental jury charges on grounds that either 
the contents of the charges or the circumstances under which the charges 
were delivered to the jury exceeded permissible limits.2000 In United States v. 
Fossler,2001 decided this term by the the Fifth Circuit, which has approved the 
Allen charge, the court considered whether repeating the Allen charge was 
impermissibly coercive. Declining to adopt a per se approach to the constitu
tionality of repeating such charges, the court instead considered the totality of 
the circumstances in which the supplemental charges had been delivered.2002 
The court held that repeating the Allen charge in Fossler amounted to 
reversible error because the jury indicated three times within three days that it 
was deadlocked and deliberated only one hour after hearing the second Allen 
charge.2003 The court reasoned that under such circumstances the individual 
jurors might not have reached independent, reasoned conclusions that the 
defendant was guilty.2004

to be convinced, to each other’s arguments; that, if much the larger number were for 
conviction, a dissenting juror should consider whether his doubt was a reasonable one which 
made no impression upon the minds of so many men, equally honest, equally intelligent with 
himself. If, upon the other hand, the majority was for acquittal, the minority ought to ask 
themselves whether they might not reasonably doubt the correctness of a judgment which was 
not concurred in by the majority.

Id. at 501.
1999. See United States v. Beattie, 613 F.2d 762, 764 (9th Cir.) (court must examine Allen charge under 

all circumstances of case to determine whether impermissibly coercive), cert, denied, 100 S. Ct. 2962 
(1980). The Allen charge generally is accepted as the dividing line between proper encouragement and 
impermissible coercion of a jury verdict. Id. at 766 (Browning, J., concurring). Nevertheless, the Allen 
charge has been disapproved by the Third, Seventh, and D.C. Circuits. Id.

2000. See, e.g., United States v. Beattie, 613 F.2d 762, 766 (9th Cir.) (even if given prematurely, charge 
not impermissibly coercive because jury’s three-and-one-half-hour deliberation following charge indicated 
individual jurors reached reasoned decision and twelve hour total deliberation adequate to consider 
allegations of mail fraud), cert, denied, 100 S. Ct. 2962 (1980); United States v. Blevinal, 607 F.2d 1124, 
1127 (5th Cir. 1979) (judge’s statement to jury, “I say we don’t have any intention of giving up on the case. 
We intend to get a verdict,” not impermissibly coercive when offered only to inform jury of trial procedures 
and any potential coercion cured by further instruction that jury under no pressure to reach verdict), cert, 
denied, 445 U.S 1023 (1980); United States v. Nickerson, 606 F.2d 156, 159 (6th Cir.) (judge’s request that 
jury deliberate until six p.m. and return verdict at that time only if reached in good conscience not 
impermissibly coercive), cert, denied, 444 U.S. 994 (1979); United States v. Warren, 594 F.2d 1046, 1050 
(5th Cir. 1979) (supplemental instruction to deadlocked jury merely to continue deliberations not 
impermissibly coercive because potentially coercive elements of Allen charge absent); cf. United States v. 
Vila, 599 F.2d 21, 25 (2d Cir.) (admonition to jury to avoid bias after jury returned partial verdict not 
impermissible Allen charge), cert, denied, 444 U.S. 837 (1979).

2001. 597 F.2d 478 (5th Cir. 1979).
2002. Id. at 485.
2003. Id.
2004. Id.
2005. See Stump v. Sparkman, 435 U.S. 349, 357, 363 (1978) (despite unfairness to individual parties, 

proper administration of justice requires that judge have absolute immunity from civil suits for judicial 
acts) (citing Bradley v. Fisher, 13 Wall. 333, 347 (1872)); Clark v. Taylor, 627 F.2d 284, 286 (D.C. Cir. 
1980) (per curiam) (same); Lopez v. Vanderwater, 620 F.2d 1229, 1233 (7th Cir. 1980) (judicial immunity 

Even though judicial misconduct might deprive defendants of constitu
tional rights, the doctrine of judicial immunity usually shields a judge 
absolutely from civil suits arising from such misconduct.2005 Judicial immu
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nity may be withheld only if the judge acted “in the absence of all 
jurisdiction” and the alleged judicial impropriety cannot be broadly interpre
ted as a “judicial act.”2006 2007 This term the Seventh Circuit considered these 
exceptions to the rule of judicial immunity in Lopez v. Vanderwater.2001 After 
hearing that an undesirable tenant had returned to a building in which the 
judge owned a financial interest, the judge held the tenant at gun point and 
called the police to request that they arrest the tenant for criminal trespass.2008 
Although not assigned to conduct trials in that district, the judge tried the 
tenant-defendant in the police station after asking his business partner to 
attend the proceedings and sign a blank complaint.2009 After changing the 
charge to theft of a key that had been found in the defendant’s possession, the 
judge certified the accuracy of the complaint himself.2010 He then completed a 
standard plea form indicating that the defendant pleaded guilty, waived a jury 
trial and was sentenced to 240 days in jail.2011 The Seventh Circuit found that, 
although he had not been assigned to the district in which he tried and 
convicted the defendant in these unusual proceedings, the judge did not act in 
the clear absence of all jurisdiction.2012 The court concluded, however, that 
the judge’s decision to prosecute the tenant and his participation as a 
prosecutor in the procurement of the defendant’s guilty plea were not 
recognizable judicial acts.2013 As a result, such actions fell outside the scope of 
judicial immunity and subjected the judge to potential liability.2014

shields judge from suit even though judge’s actions prompted by malicious or corrupt reasons); cf. Careaga 
v. James, 616 F.2d 1062, 1063 (8th Cir. 1980) (per curiam) (allegedly prejudicial remarks by judge within 
scope of judicial immunity because incident to judicial act of sentencing defendant).

2006. Stump v. Sparkman, 435 U.S. 349, 357, 362-63 (1978) (judge’s approval in ex parte proceeding of 
mother’s petition to sterilize daughter within scope of judicial immunity because not in clear absence of all 
jurisdiction in court of general jurisdiction and decisions on such petitions judicial acts) (citing Bradley v. 
Fisher, 13 Wall. 333, 347 (1872) (judges protected from civil suits arising from incorrect, malicious, and 
corrupt decisions unless clearly without jurisdiction); see, e.g., Clark v. Taylor, 627 F.2d 284, 288 (D.C. 
Cir. 1980) (per curiam) (decision by trial judge that retained counsel could not represent defendant because 
of failure to comply with rules for court appearance within scope of judicial immunity because judicial act 
within judge’s jurisdiction over assistance of counsel); White v. Bloom, 621 F.2d 276, 279-80 (8th Cir. 
1980) (allegedly discriminatory decision to empanel all white jury for trial of black defendant shielded by 
judicial immunity because judge controls process of jury selection); Careaga v. James, 616 F.2d 1062, 1063 
(8th Cir. 1980) (per curiam) (allegedly prejudicial remarks incident to sentencing within scope of judicial 
immunity because sentencing judicial act); Harris v. Harvey, 605 F.2d 330, 336 (7th Cir. 1979) (judge’s 
public and private campaigns to villify defendant not shielded by judicial immunity because extrajudicial 
acts).

2007. 620 F.2d 1229 (7th Cir. 1980).
2008. Id. at 1238
2009. Id. at 1232.
2010. Id.
2011. Id. at 1232-33. The defendant claimed that he was not present for any part of the proceeding and 

that he did not sign the guilty plea form. Id. at 1232.
2012. Id. at 1234 (judge in excess of, but not in clear absence of, jurisdiction). The court noted that 

conducting court outside of a courtroom did not invalidate the judge’s jurisdiction. Id.
2013. Id. at 1234-35 (arraigning, convicting, and sentencing of defendant constitute judicial acts).
2014. Id. at 1235 (prosecution and preparation of plea prosecutorial acts not protected by judicial 

immunity).
2015. In re Murchison, 349 U.S. 133, 136 (1955); see United States v. Conforte, 624 F.2d 869, 881 (9th 

Recusal and Disqualification. Due process requires not only the ab
sence of judicial bias in the trial process but also the absence of the appearance 
of bias.2015 The requirement that federal judges be recused if judicial bias or 



462 The Georgetown Law Journal [Vol. 69:211

prejudice exists or their impartiality might reasonably be questioned is 
codified in 28 U.S.C § 1442016 and 28 U.S.C. § 455(a).2016 2017 Section 455(b) also 
lists specific instances in which judges must be recused.2018 A judge shall 
disqualify himself sua sponte if he has personal knowledge of disputed 
evidentiary facts;2019 has served as a lawyer in the matter in controversy;2020 or 
is connected with the proceeding in another capacity, such as that of a 
material witness.2021 The judge also is required to recuse himself when he, a 
family member, or a relative is a party to the proceeding, is acting as a lawyer 
in the proceeding, is likely to become a material witness, or has a financial 
interest in its outcome.2022 This term in Jenkins v. Bordenkircher2023 the Sixth 
Circuit, in considering a petition for habeas corpus relief, held that although 
the trial judge had previously prosecuted the defendant, recusal was not 
required under section 455.2024 The court reasoned that, in the absence of 
evidence of actual prejudice against the defendant, the judge’s prior prosecu
tion of the defendant in an unrelated case did not by itself indicate judicial 
partiality sufficient to mandate recusal.2025

Cir. 1980) (appearance of judicial partiality requires recusal because appearance of partiality as dangerous 
as fact of partiality); United States v. Gigax, 605 F.2d 507, 510 (10th Cir. 1979) (judge must be recused if 
actions do not comport with appearance of justice).

2016. 28 U.S.C.A. § 144 (West Supp. 1980) (if district court judge has personal bias or prejudice either 
against or in favor of party he shall recuse himself).

2017. Id. § 455 (any United States justice, judge, magistrate, or referee in bankruptcy shall disqualify 
himself in any proceeding in which his impartiality might reasonably be questioned).

2018. Id. §455(b).
2019. Id. 455(b)(1); see United States v. Winston, 613 F.2d 221, 223 (9th Cir. 1980) (section 455(b)(1) 

requires recusal if judge has pretrial knowledge of facts from extrajudicial sources); cf. United States v. 
Schreiber, 599 F.2d 534, 537 (3d Cir.) (section 455(b)(1) requires recusal only if judge has personal 
prejudice against party, not an impersonal prejudice deriving from the judge’s background), cert, denied, 
444 U.S. 843 (1979).

2020. 28 U.S.C.A. § 455(b)(2); cf. Jenkins v. Bordenkircher, 611 F.2d 162, 166 (6th Cir. 1979) (dictum) 
(trial judge who previously prosecuted defendant not required to recuse himself when earlier prosecution 
unrelated to matter in controversy), cert, denied, 100 S. Ct. 2169 (1980); Corbett v. Bordenkircher, 615 
F.2d 722, 724 (6th Cir. 1980) (trial judge who previously prosecuted defendant not required to recuse in 
absence of allegation of actual prejudice) (citing Jenkins v. Bordenkircher).

2021. 28 U.S.C.A. § 455(b)(3) (West Supp. 1980); see United States v. Diana, 605 F.2d 1307, 1316 (4th 
Cir. 1979) (recusal not required under § 455(b)(3) because district court judge need not testify about 
judicial act of issuing sealing order for tapes), cert, denied, 444 U.S. 1102 (1980).

2022. 28 U.S.C.A. § 455(b)(4)-(5) (West Supp. 1980). Section 455(b)(5) requires recusal if a cnflict of 
interest is presented with “a person within the third degree of relationship” to the judge or his spouse. This 
“degree of relationship” is calculated according to the civil law system. Id. § 455(d)(2).

2023. 611 F.2d 162 (6th Cir. 1979), cert, denied, 100 S. Ct. 2169 (1980).
2024. Id. at 167.
2025. Id. at 166.
2026. 28 U.S.C.A. § 144 (West Supp. 1980) (section 144 activated on filing of timely and sufficient 

affidavit asserting that judge has personal bias or prejudice); see United States v. Sibla, 624 F.2d 864, 867 
(9th Cir. 1980) (section 144 relief conditioned on filing of legally sufficient affidavit); United States v. 
Serrano, 607 F.2d 1145, 1150 (5th Cir. 1979) (section 144 demands recusal once timely and sufficient 
affidavit filed), cert, denied, 100 S. Ct. 1655 (1980).

2027. See United States v. Serrano, 607 F.2d 1145, 1150 (5th Cir. 1979) (facts in affidavit for recusal

The procedures for recusal pursuant to section 144 and section 455 differ. 
Under section 144, a party bears the burden of filing a legally sufficient 
affidavit2026 stating facts sufficient to establish the presiding judge’s personal 
prejudice against the party.2027 The impermissible judicial bias or prejudice 
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alleged in the affidavit must stem from an extrajudicial source.202s The trial 
judge whose impartiality is challenged and who must consider the sufficiency 
of the allegations may consider only whether the allegations, if true, warrant 
disqualification, not whether the allegations are in fact true.* 2028 2029

must be stated with particularity and must convince reasonable person that personal prejudice stemming 
from extrajudicial source exists), cert, denied, 100 S. Ct. 1655 (1980); United States v. Gigax, 605 F.2d 507, 
511 (10th Cir. 1979) (same).

2028. United States v. Grinnel Corp., 384 U.S. 563, 583 (1966) (alleged bias must stem from 
extrajudicial source and result in opinion on merits on some basis other than what judge learned during 
case); see, e.g., United States v. Winston, 613 F.2d 221, 223 (9th Cir. 1980) (recusal not required from 
reading of codefendant’s psychological report because knowledge obtained in judicial capacity); United 
States v. Serrano, 607 F.2d 1145, 1150 (5th Cir. 1979) (recusal not required when judge’s remarks that he 
would put all of Colombia in jail stemmed from observations made in strictly judicial capacity and did not 
result from personal bias against defendants), cert, denied, 100 S. Ct. 1655 (1980); United States v. Clark, 
605 F.2d 939, 940 (5th Cir. 1979) (recusal not required because judge’s knowledge of case acquired in 
judical capacity when judge exposed to defendant’s case at arraignment and read presentence report on 
defendant who pleaded guilty and later withdrew plea after sentence to life imprisonment); United States v. 
Schmidt, 604 F.2d 236, 238 (3d Cir. 1979) (recusal not required because of judge’s oversight of suppression 
hearings because familiarity with defendant’s case acquired injudicial capacity); United States v. Carignan, 
600 F.2d 762, 764 (9th Cir. 1979) (recusal not required because judge’s squabble with defense attorney 
stemmed from meeting in judicial capacity four years earlier and bias, if any, neither extrajudicial nor 
personal.)

2029. Berger v. United States, 255 U.S. 22, 33-35 (1922); see United States v. Sibla, 624 F.2d 864, 867 
(9th Cir. 1980) (judge reviews affidavit under § 144 only for legal sufficiency; if sufficient, he must refer to 
another judge for determination of merits); cf. United States v. Clark, 605 F.2d 939, 942 (5th Cir. 1979) 
(although § 144 prevents judicial consideration of truth or falsity of allegations that judge had read 
presentence report without defendant's consent, allegations insufficient to require recusal; correction of 
dates in affidavit by judge irrelevant to merits of recusal); United States v. Gigax, 605 F.2d 507, 511 (10th 
Cir. 1979) (although § 144 prevents judge from considering truth or falsity of allegations that judge 
expressed personal opinions during imposition of sentence and consideration of application for bail pending 
appeal, allegations insufficient to require recusal).

2030. See United States v. Conforte, 624 F.2d 869, 880 (9th Cir. 1980) (section 455 self-enforcing or can 
be activated by recusal motion); United States v. Sibla, 624 F.2d 864, 868 (9th Cir. 1980) (lack of express 
procedural requirements in § 455 permits enforcement by judge sua sponte or upon motion of party); 
United States v. Gigax, 604 F.2d 507, 511 (10th Cir. 1979) (section 455 requires recusal sua sponte or may 
be activated by motion); cf. United States v. Carignan, 600 F.2d 762, 764 (9th Cir. 1979) (defendant’s 
allegations that judge should have recused himself under § 455 unfounded because duty to enforce § 455 
sua sponte does not itself create question of impartiality).

2031. United States v. Sibla, 624 F.2d 864, 867-68 (9th Cir. 1980) (judge must recuse himself sua sponte 
pursuant to § 455 if facts alleged sufficient to indicate partiality); United States v. Gigax, 605 F.2d 507, 510 
(10th Cir. 1979) (section 455 requires recusal if reasonable man might question judge’s impartiality 
considering all circumstances).

2032. 624 F.2d 869 (9th Cir. 1980).
2033. Id. at 881; accord. United States v. Gigax, 605 F.2d 513-14 (10th Cir, 1979) (judge’s

Recusal pursuant to section 455 can be enforced by the trial judge sua 
sponte or may be activated by motion of a party.2030 The judge ascertaining his 
own impartiality under section 455 is not limited to a review of the facts 
alleged in the affidavit but may consider all of the facts known to him and 
must recuse himself if he finds his impartiality might reasonably be ques
tioned.2031

In considering whether certain allegations required recusal, the Ninth 
Circuit in United States v. Conforte2032 distinguished between the mere 
disapproval of a defendant, which would not require recusal, and a deep- 
rooted animus against the defendant that cannot be set aside, which would 
require recusal.2033 The court found that a judge’s remarks made at a cocktail 
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party that a university should decline charitable contributions from the 
defendant because he ran a brothel indicated only a mere disapproval of the 
defendant.* 2034 The court held that recusal was not required because judicial 
bias or prejudice of the kind found in Conforte did not indicate such an 
aversion for or hostility against the defendant that a fair-minded judge could 
not set aside such feelings entirely.2035

acknowledged disapproval of tax protesters insufficient for recusal in case of alleged tax evasion); United 
States v. Schreiber, 599 F.2d 534, 537 (3d Cir.) (judge’s statement during prosecution of motor carrier 
president for false statements before Interstate Commerce Commission (ICC) that judge’s experience 
indicated motor carrier presidents could not be believed when testifying before the ICC sufficient to 
establish deep personal prejudice for recusal), cert, denied, 444 U.S. 843 (1979).

2034. Id.
2035. Id. The Ninth Circuit in Conforte suggested in dictum that recusal is required if the appearance of 

bias toward or prejudice against a defendant arises from “suspect or invidious motives, such as racial bias ..
. Id. at 881.

2036. A judge is statutorily authorized to order summarily the confinement of a witness until the 
witness agrees to provide the information, as long as the penalty does not exceed the length of the 
proceeding and in no event exceeds 18 months. 28 U.S.C.A. § 1826 (West Supp. 1980). See In re Farrell, 
611 F.2d 923, 925 (1st Cir. 1979) (consistent refusal to testify punishable by summary civil contempt 
sanction under § 1826). After the court grants immunity coextensive with the constitutional privilege 
against self-incrimination, the defendant may not lawfully refuse to testify and may be summarily found in 
contempt of court for a failure to testify. See Brown v. United States, 359 U.S. 41, 46-47 (1959) (witness 
granted complete immunity before grand jury has unqualified duty to answer questions and may not plead 
fifth amendment); In re Farrell, 611 F.2d at 924 (same).

2037. See Shillitani v. United States, 384 U.S. 364, 368-70 (1965) (two-year prison sentence imposed to 
coerce testimony of contemnor is civil contempt sanction because imprisonment conditional on failure to 
testify); In re Timmons, 607 F.2d 120, 123-24 (5th Cir. 1979) (per curiam) (dictum) (imposition of 
conditional 30-day jail sentence civil because enforces compliance or compensates injured party); In re 
Grand Jury Investigation, 600 F.2d 420, 423 & n.6 (3d Cir. 1979) (imposition of up to maximum 18-month 
jail sentence designed to coerce testimony is civil contempt sanction).

2038. See In re Timmons, 607 F.2d 120, 124 (5th Cir. 1979) (per curiam) (dictum) (civil contempt 
sanction facet of original cause of action and unenforceable if underlying cause of action expires or invalid); 
In re Grand Jury Investigation (Braun), 600 F.2d 420, 423 (3d Cir. 1979) (imposition of conditional 18- 
month jail sentence to coerce testimony before grand jury enforceable only as long as contemnor refuses to 
testify); United States v. Dien, 598 F.2d 743, 745 (2d Cir. 1979) (per curiam) (same).

2039. Cf. Shillitani v. United States, 384 U.S. 364, 371 (1965) (civil contempt sanction of two years 
conditional imprisonment for refusal to testify before grand jury becomes punitive and invalid when 
contemnor unable to comply with contempt order).

2040. In re Grand Jury Investigation (Braun), 600 F.2d 420 (3d Cir. 1979).

Civil and Criminal Contempt. Federal courts are empowered to impose
civil contempt sanctions on witnesses who refuse to testify or to provide 
evidence in court or before a grand jury.2036 Civil contempt sanctions 
generally are remedial in nature, designed to enforce compliance with court 
orders2037 rather than to punish contumacious behavior. The imposition of a 
civil contempt action is not a separate cause of action but only a facet of the 
original cause of action. As soon as the purpose of the civil contempt sanction 
is accomplished or becomes impossible to accomplish, the civil contempt 
sanction is no longer enforceable.2038 For example, a contempt order designed 
to coerce a witness to testify at a grand jury hearing would exceed its purpose 
and be deemed unenforceable as a criminal sanction if it continued in effect 
after the grand jury dissolved.2039 This term the Third Circuit considered the 
more difficult issue of whether civil contempt exceeded its purpose when 
imposed on a witness who asserted he would “never” testify.2040 The court 
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relied on the statutory limit of eighteen months to conclude that the civil 
contempt sentences were presumptively coercive of testimony up to that 
point.2041

2041. Id. at 428; accord, United States v. Dien, 598 F.2d 743, 745 (2d Cir. 1979) (same).
2042. Fed. R. Crim. P. 42(a); see United States v. Wilson, 421 U.S. 309, 316 (1975) (summary 

contempt available to support court’s authority when witness’ refusal to comply with court order disrupts 
and frustrates ongoing trial); In re Farrell, 611 F.2d 923, 925 (1st Cir. 1979) (summary contempt does not 
require formal notice that refusal to testify would result in contempt order; judge’s questions constituted 
sufficient notice); In re Scott, 605 F.2d 736, 738 (4th Cir. 1979) (summary contempt powers under rule 
42(a) may be invoked when witness consistently refused to testify if disrupts ongoing trial despite witness’ 
respectful manner). The Ninth Circuit avoided a challenge to a summary criminal contempt order issued 
under rule 42(a) this term by finding that the notice and hearing requirements of rule 42(b) had also been 
met. Chapman v. Pacific Tel. & Tel. Co., 613 F.2d 193, 198 (9th Cir. 1979) (contempt powers under rule 
42(b), requiring notice and hearing, satisfied even though judge invoked summary contempt powers under 
rule 42(a) when more than reasonable amount of time allowed for counsel to improve upon inadequate 
excuses for consistent refusal to comply with court’s request for affidavits and post-trial memoranda).

2043. Fed. R. Crim. P. 42(b).
2044. In such cases, the punishment that may be imposed is limited to a fine of $10,000, imprisonment 

of up to six months, or both. 18 U.S.C.A. § 402 (1976). If the contempt does not constitute a criminal 
offense, is committed in the presence of the court, or is in disobedience of a court order entered in suits 
prosecuted on behalf of the United States, the punishment is not subject to the statutory limitation. Instead, 
the punishment may be imposed in conformity with the “prevailing usages at law.” Id.

2045. See In re Timmons, 607 F.2d 120, 124-25 (5th Cir. 1979) (per curiam) (criminal contempt 
sanction enforceable even though underlying ejectment action possibly violative of constitutional rights.)

2046. See Lance v. United States Dep’t of Justice, 610 F.2d 202, 221-22 (5th Cir. 1980) (Kravitch, J., 
dissenting) (dictum) (contempt sanction criminal if punishment fixed and unconditional); In re Timmons, 
607 F.2d 120, 124 (5th Cir. 1979) (per curiam) (criminal contempt sanction of 30-day jail sentence fixed 
and not terminable after compliance with court order to vacate federal lands).

2047. 605 F.2d 736 (4th Cir. 1979).
2048. Id. at 738.
2049. See Fed. R. Crim. P. 42(b) (criminal contempt sentence greater than six months can only be 

imposed after jury trial).

Rule 42(a) of the Federal Rules of Criminal Procedure allows a federal 
judge to punish criminal contempt summarily when the judge certifies that 
the conduct was committed in his presence and when the behavior requires 
immediate corrective action to restore the authority and dignity of the 
court.2042 When such behavior occurs outside the courtroom, the federal rules 
provide that the conduct is punishable only upon notice and an allowance of a 
reasonable time for the preparation of a defense.2043 If the contumacious 
behavior also constitutes a criminal offense under federal law or under the law 
of the state in which the conduct was committed, a statutory limitation may 
exist on the power of a federal trial court to impose a fine or imprisonment.2044 
Because it is regarded as separate from the original cause of action, a criminal 
contempt order may be valid even though the underlying cause is unconstitu
tional.2045 Criminal contempt sanctions, as separate causes of action, also are 
characterized by fixed sentences and fines, which are not contingent on the 
underlying action.2046 2047

The Fourth Circuit held this term in In re Scott2041 that, in the absence of 
any justification, a witness’ continued refusal to testify provided sufficient 
grounds for criminal contempt.2048 The court also dismissed as irrelevant the 
defendant’s argument that a jury trial was necessary2049 before adding the 
contempt sanction to the defendant’s sentence because the combined effect of 
the punishments would adversely affect his parole, thereby effectively penaliz
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ing him for a period greater than the six months allowed under the contempt 
statute.2050

An order for civil contempt is considered a facet of the original proceeding, 
and thus interlocutory appeal is normally unavailable because civil contempt 
orders are not deemed final orders under federal law.2051 This term, however, 
the Fifth Circuit in Lance v. United States Department of Justice2052 allowed 
an appeal from the denial of civil contempt sanctions against the Govern
ment.2053 In Lance the defendant sought contempt sanctions against the 
Government for divulging confidential grand jury information.2054 The Fifth 
Circuit determined that because the defendant would be denied any effica
cious remedy for the unauthorized disclosure if forced to wait until the end of 
his trial for review, the denial was appealable under the separate and 
collateral doctrine.2055

Despite the difficulties in distinguishing between civil and criminal con
tempt sanctions,2056 the distinction can significantly affect subsequent proce
dural remedies available to the contemnor.2057 For example, if the Fifth 
Circuit had found in Lance that the contempt order which the defendant had 
unsuccessfully sought against the Government was criminal, the defendant 
would have been barred from appealing that denial.2058

2050. 28 U.S.C.A. § 402 (West Supp. 1980); In re Scott, 605 F.2d at 738-39; cf. United States v. Dien, 
598 F.2d 743, 744-45 (2d Cir. 1979) (regardless of effect, court has power to stay running of federal 
criminal penalties for duration of civil contempt sentence).

2051. 28 U.S.C. § 1291 (1976). See Lance v. United States Dep’t of Justice, 610 F.2d 202, 223 (5th Cir. 
1980) (Kravitch, J., dissenting) (denial or grant of civil contempt normally not appealable).

2052. 610 F.2d 202 (5th Cir. 1980).
2053. Id. at 213.
2054. Id. at 207.
2055. Id. at 213.
2056. See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441-42 (1911) (because contempt 

sanction neither wholly civil nor criminal, classification of particular act as belonging to either category 
often difficult); Lance v. United States Dep't of Justice, 610 F.2d 202, 221 (5th Cir. 1980) (Kravitch, J., 
dissenting) (no bright line exists between civil and criminal contempt); In re Grand Jury Investigation 
(Braun), 600 F.2d 420, 423 n.6 (3d Cir. 1979) (same).

In distinguishing between civil and criminal contempt, the courts consider whether the penalty is 
remedial, is designed to secure performance of an obligation, or consists of punitive unconditional fines or 
punishment. Gompers v. Bucks Stove & Range Co., 221 U.S. at 441-42; see Lance v. United States Dep’t of 
Justice, 610 F.2d at 212 (contempt order designed to seal grand jury leaks clearly remedial and therefore 
civil); In re Timmons, 607 F.2d 120, 124 (5th Cir. 1979) (per curiam) (contempt action in response to 
disobedience of ejectment order punitive in nature when sentence fixed and prosecuted as separate action); 
In re Grand Jury Investigation (Braun), 600 F.2d at 422-23 (contempt orders and conditional sentences 
designed to secure grand jury testimony civil in nature).

2057. See Lance v. United States Dep’t of Justice, 610 F.2d 202, 221 (5th Cir. 1980) (Kravitch, J., 
dissenting) (denial of motion for criminal contempt order not appealable; denial of motion for civil 
contempt order appealable by nonparty only); cf. In re Timmons, 607 F.2d 120, 123 (5th Cir. 1979) (per 
curiam) (nature of contempt charged governs conduct of proceedings). In Timmons the conclusion that the 
contempt citation was not a civil action but rather a criminal action separate from the ejectment 
proceedings allowed the court to determine the validity of the contempt citation without reaching the 
underlying merits. Id. at 124-25.

2058. See 610 F.2d 202, 221 (5th Cir. 1980) (Kravitch, J., dissenting) (because criminal contempt 
governed by rules applicable to criminal proceedings generally, no appeal from judgment in favor of 
defendant). See generally id. at 212-13 (majority opinion).



1980] Project: Criminal Procedure 467

PROSECUTORIAL MISCONDUCT

Because prosecutors are obligated to pursue every legitimate means to 
bring about a just conviction, they must refrain from using improper methods 
calculated to produce wrongful convictions.2059 Accordingly, a prosecutor 
may not make improper comments in the course of the trial2060 or attempt to 
elicit evidence known to be inadmissible or false.2061 Resort to such conduct is 
seldom grounds for a new trial, however, especially in the absence of a 
contemporaneous objection,2062 unless the resulting unfairness “permeates the

2059. Berger v. United States, 295 U.S. 78, 88 (1935); see United States v. Escalante, No. 78-2794, slip 
op. at 2904 (9th Cir. April 29, 1980) (as officer of court prosecutor has heavy responsibility to both court 
and defendant to conduct fair trial); United States v. Garza, 608 F.2d 659, 663 (5th Cir. 1979) (prosecutor 
has double burden of prosecuting zealously but fairly); United States v. Bourg, 598 F.2d 445, 450 (5th Cir. 
1979) (same); cf. United States v. Birdman, 602 F.2d 547, 551-53 (3d Cir. 1979) (improper for government 
attorney to serve as both witness and presenting attorney at grand jury proceeding; role of advocate and 
witness inconsistent), cert, denied, 444 U.S. 1032 (1980).

The ABA has adopted standards relating to prosecutorial argument to the jury:

(a) The prosecutor may argue all reasonable inferences from evidence in the record. It is 
unprofessional conduct for the prosecutor intentionally to misstate the evidence or mislead 
the jury as to the inferences it may draw.
(b) It is unprofessional conduct for the prosecutor to express his or her personal belief or 
opinion as to the truth or falsity of any testimony or evidence or the guilt of the defendant.
(c) The prosecutor should not use arguments calculated to inflame the passions or prejudices 
of the jury.
(d) The prosecutor should refrain from argument which would divert the jury from its duty to 
decide the case on the evidence, by injecting issues broader than the guilt or innocence of the 
accused under the controlling law, or by making predictions of the consequences of the jury’s 
verdict.

ABA Standards, supra note 1, Standard 3-5.8.
2060. See notes 2068-93 infra and accompanying text.
2061. See notes 2093-42 infra and accompanying text.
2062. See, e.g., United States v. Young, 618 F.2d 1281, 1288-89 (8th Cir. 1980) (prosecutor’s reference 

in closing argument to defendant’s failure to call particular witness not grounds for reversal when no 
contemporaneous objection raised and trial court gave curative instruction); United States v. Swinehart, 
617 F.2d 336, 338-40 (3d Cir.) (per curiam) (prosecutor’s expression of opinion concerning defendant’s 
guilt and witness’ veracity improper; motion for new trial denied when defendant failed to object and 
instruction to jury cured error), cert, denied, 49 U.S.L.W. 3219 (Oct. 7, 1980); United States v. Potter, 616 
F.2d 384, 391-93 (9th Cir. 1979) (when defendant failed to object, prosecutor’s comparison of physician 
defendant with "street pusher” and comment on defendant’s sexual relations with patients not plain error), 
cert, denied. 49 U.S.L.W. 3221 (Oct. 7, 1980); United States v. DeJean, 613 F.2d 1356, 1360 (5th Cir.) (per 
curiam) (allegedly improper comment on defendant’s failure to testify subject to plain error standard when 
defendant did not object), cert, denied, 100 S. Ct. 2173 (1980); United States v. Allston, 613 F.2d 609, 611- 
12 (5th Cir. 1980) (per curiam) (defendant’s failure to object to closing comment on his postarrest silence 
resulted in application of plain error rule); United States v. Alanis, 611 F.2d 123, 126-27 (5th Cir.) 
(although error, comment on credibility of defendant not plain error when defendant failed to request 
curative instructions), cert, denied , 100 S. Ct. 1607 (1980); United States v. Veytia-Bravo, 603 F.2d 1187, 
1192 (5th Cir. 1979) (because defendant failed to object, improper references to defendant’s connections 
with Mexican terrorist group and arrest of defendant’s father in Mexico subject to plain error standard; 
references insufficient to require reversal), cert, denied, 444 U.S. 1024 (1980); Cook v. Bordenkircher, 602 
F.2d 117, 120-21 (6th Cir.) (improper, inexcusable ad hominem attacks on defendant's character 
insufficient for grant of habeas corpus when defendant failed to object, proof of guilt overwhelming, and 
some attacks in response to defense arguments), cert, denied, 444 U.S. 936 (1979); United States v. Giese, 
587 F.2d 1170, 1199, 1200 (9th Cir.) (series of improper remarks not grounds for reversal when plain error 
standard applied because defendant neither objected nor asked for curative instructions and case against 
defendant so strong that jury’s guilty verdict would not have changed), cert, denied, 444 U.S. 979 (1979). 
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entire atmosphere of the trial”2063 or prejudices the substantial rights of the 
defendant.2064 Furthermore, prosecutorial conduct deemed improper general
ly will not result in reversal if the trial court issued curative instructions,2063 
the evidence against the defendant is otherwise overwhelming,2066 or the 
conduct itself can be construed as a response invited by the defendant.2062

2063. See United States v. Alanis, 611 F.2d 123, 126 (5th Cir.) (misconduct must be so pronounced as 
to permeate entire atmosphere of trial), cert, denied, 100 S. Ct. 1607 (1980); United States v. Lichenstein, 
610 F.2d 1272, 1281 (5th Cir. 1980) (same).

2064. See United States v. Whitehead, 618 F.2d 523, 528 (4th Cir. 1980) (improper statement in 
opening and closing arguments not ground for reversal unless substantial prejudice resulted); United States 
v. Risi, 603 F.2d 1193, 1196 (5th Cir. 1979) (closing argument taken as a whole, must affect substantial 
rights of defendant to warrant reversal; no reversal when prosecutor intended statement that defendant 
perjured himself to emphasize discrepancies between defendant’s testimony and other evidence at trial); 
United States v. Houde, 596 F.2d 696, 703-04 (5th Cir.) (substantial rights not prejudiced when curative 
instructions given and remarks in line with principle of fair reply), cert, denied, 444 U.S. 965 (1979); cf. 
United States v. Flannery, 451 F.2d 880, 881-82 (1st Cir. 1971) (closing reference to Government evidence 
as uncontradicted when rebuttable only by defendant testifying constitutes improper comment on 
defendant’s failure to testify and prejudice as matter of law; possible exception only if court interrupts 
argument, gives curative instructions, and indicates prosecutor guilty of misconduct).

2065. See, e.g., Burnett v. Illinois, 619 F.2d 668, 675 (7th Cir. 1980) (any prejudice caused by comments 
between prosecutors during testimony of defense witness allegedly overheard by jury cured by cautionary 
instructions given next day); United States v. O’Brien, 618 F.2d 1234, 1241 (7th Cir. 1980) (improper 
statement that defense counsel playing “fast and loose with the facts” not prejudicial when court gave 
curative instructions and prosecutor corrected remark); United States v. Wolford, 614 F.2d 516, 519 (5th 
Cir. 1980) (although improper, comments on credibility of witnesses not grounds for reversal when court 
gave immediate curative instruction); United States v. Harbin, 601 F.2d 773, 777 (5th Cir.) (any prejudice 
caused by reference to credibility of witnesses who indentified taped voices as defendants’ cured by court’s 
instruction), cert, denied, 444 U.S. 954 (1979); United States v. Rodarte, 596 F.2d 141, 146 (5th Cir. 1979) 
(per curiam) (prosecutor’s statement that DEA agents had no reason to “make up a big story” not 
reversible error when curative instructions given immediately after statement); United States v. Warren, 
594 F.2d 1046, 1049 (5th Cir. 1979) (improper expression of personal opinion to witness that “[a]ll 
anybody wants you to do is tell the truth, with the exception of perhaps a few,” not ground for new trial 
when court gave cautionary instruction and evidence of guilt overwhelming); cf. United States v. Gleason, 
616 F.2d 2, 25-26 (2d Cir. 1979) (although no curative instructions, no new trial when court offered 
defendant opportunity to respond to new material introduced by prosecutor during rebuttal), cert, denied, 
444 U.S. 1082 (1980); United States v. Vargas-Rios, 607 F.2d 831, 838 (9th Cir. 1979) (although 
prosecutor’s statement in closing argument not based on evidence, no ground for new trial when objection 
denied but defendant permitted to respond).

2066. See United States v. King, 616 F.2d 1034, 1040-41 (8th Cir.) (prosecutor’s comment expressing 
personal belief in defendant’s guilt not ground for new trial when evidence of guilt overwhelming), cert, 
denied, 100 S. Ct. 2950 (1980); United States v. Schindler, 614 F.2d 227, 228 (9th Cir. 1980) (prosecutor’s 
question referring to inadmissible evidence does not require reversal when evidence of guilt otherwise 
overwhelming and court gave cautionary instruction); United States v. Willis, 599 F.2d 684, 685 (5th Cir.) 
(per curiam) (no substantial rights affected even if prosecutor’s comments prejudicial because evidence of 
guilt incontestable), application for stay denied. 444 U.S. 921 (1979); United States v. Warren, 594 F.2d 
1046, 1049 (5th Cir. 1979) (prosecutor’s improper expression of opinion to witness harmless when evidence 
of guilt overwhelming and curative instructions given).

2067. See United States v. Praetonus, 622 F.2d 1054, 1060-61 (2d Cir. 1980) (when defense counsel 
attacks prosecutor’s and government agents’ credibility by suggesting defendant framed by Government, 
prosecutor entitled to reply with suitable rebutting language); United States v. Potter, 616 F.2d 384, 392-93 
(9th Cir. 1979) (when court gave cautionary instruction and defense made similar comments in closing, 
prosecutor’s comment in closing argument neutralized), cert, denied. 49 U.S.L.W. 3221 (Oct. 7, 1980); 
United States v. Downs, 615 F.2d 677, 678 (5th Cir.) (when comment invited by defense council's 
argument, reference in opening argument to defendant as "doing wrong"not grounds for new trial), cert, 
denied. 100 S. Ct. 2991 (1980); United States v. Falk, 605 F.2d 1005, 1012-13 (7th Cir. 1979) (when 
defendant invited comment by suggesting that delay resulted from prosecution’s reasonable doubt of
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Opening and Closing Statements. The prosecutor’s opening statement
should be limited to previewing the evidence he intends to introduce and 
believes is admissible.* 2068 Similarly, the purpose of the prosecutor’s closing 
argument is to assist the jury in analyzing, evaluating, and applying the 
evidence presented at trial.2069 Thus, references to evidence not presented at 
trial,2070 material misstatements of fact,2071 and comments concerning the 
prosecutor’s opinion of the credibility of witnesses2072 or the guilt of the 

defendant’s guilt, explanation of preindictment delay during rebuttal argument not grounds for reversal), 
cert, denied, 445 U.S. 903 (1980); United States v. Schaffer, 600 F.2d 1120, 1122-23 (5th Cir. 1979) (even if 
comment expression of opinion on credibility of witness, not reversible error when prosecutor’s statement 
“fair reply” to defendant’s argument and cautionary instruction given).

2068. Cf. Grimaldi v. United States, 606 F.2d 332, 339 (1st Cir.) (mention of defendant’s prior criminal 
activity in opening statement not clearly prejudicial despite court’s later ruling such evidence inadmissible; 
act in good faith and motion for mistrial not reasserted after court ruled evidence inadmissible), cert, 
denied, 444 U.S. 971 (1979).

2069. See United States v. Garza, 608 F.2d 659, 662 (5th Cir. 1979) (prosecutor may not express 
personal opinion or refer to matters outside case to bolster credibility of government witness); cf. United 
States v. Martinez, 616 F.2d 185, 187 (5th Cir. 1980) (per curiam) (prosecutor permitted to comment on 
what he believes evidence establishes; comment that particular prosecution witness not key to case as 
defense suggested not improper); United States v. Rodarte, 596 F.2d 141, 146-47 (5th Cir. 1979) 
(prosecutor’s statement that “I think you can see that these are not the words or the acts of an innocent 
man” proper request that jury draw permissible conclusions from evidence presented).

2070. See United States v. Rios, 611 F.2d 1335, 1342-43 (10th Cir. 1979) (closing assertions that defense 
counsel’s investigator contrived testimony and that defendant had threatened witnesses prejudicial when 
no evidence supporting charges presented); United States v. Garza, 608 F.2d 659, 663-64 (5th Cir. 1979) 
(plain error to comment on witness’ motives and character when such matters outside case record); cf. 
United States v. Schindler, 614 F.2d 227, 228 (9th Cir. 1980) (prosecutor’s opening statement making 
assertions that rested on inadmissible evidence, hunch, or spite was imprudent; reversal not required 
because court admonished jury that comment of counsel not evidence); United States v. Fowler, 608 F.2d 
2, 9-12 (D C. Cir. 1979) (prosecutor’s assertion in rebuttal that prostitutes are “sold between pimps, 
addicted to narcotics” not based on proffered evidence, but harmless error); United States v. Falk, 605 F.2d 
1005, 1012-13 (7th Cir. 1979) (prosecutor’s denial of government uncertainty as to defendant’s guilt went 
outside record; not ground for reversal when explanation invited by prior defense argument), cert, denied, 
445 U.S. 903 (1980); United States v. Cruz, 603 F.2d 673, 676 (7th Cir. 1979) (per curiam) (prosecutor’s 
assertion that defendant constructed and controlled cache where heroin discovered not ground for reversal 
when at least some facts in evidence supported assertion), cert, denied, 444 U.S. 1071 (1980); United States 
v. Giese, 597 F.2d 1170, 1199-1200 (9th Cir. ) (prosecutor’s suggestion that evidence previously ruled 
inadmissible “one of the more significant pieces of corroboration” improper but not plain error; no new 
trial), cert, denied, 444 U.S. 979 (1979).

2071. See Foster v. Barbour, 613 F.2d 59, 60 (4th Cir. 1980) (repeated false assertions in cross 
examination that defendant convicted of other crimes denial of due process); Taylor v. Lombard, 606 F.2d 
371, 374-75 (2d Cir. 1979) (defendant entitled to habeas corpus relief for prosecutor’s knowing use of 
perjured testimony regarding witness’ sexual conduct), cert, denied, 445 U.S. 946 (1980); United States v. 
Toney, 599 F.2d 787, 790-91 (6th Cir. 1979) (defendant entitled to new trial because of prosecutor’s closing 
argument that no evidence corroborated defendant’s exculpatory story when prosecutor knew evidence 
existed but excluded as hearsay); cf. Easter v. Estelle, 609 F.2d 756, 760 (5th Cir 1980) (throwing doll into 
air and allowing it to fall when such demonstration did not conform to evidence improper but not due 
process violation); United States v. Vargas-Rios, 607 F.2d 831, 838 (9th Cir. 1979) (misstatement of facts in 
opening and closing arguments rendered harmless by curative instruction and opportunity to rebut); Clark 
v. Blackburn, 605 F.2d 163, 164 (5th Cir. 1979) (per curiam) (hypothetical reference to homicide in voir 
dire at armed robbery trial not grounds for reversal; defense counsel entered no motion for mistrial).

2072. See United States v. Swinehart, 617 F.2d 336, 338-40 (3d Cir.) (per curiam) (prosecutor’s 
comment in closing argument that government's handwriting expert honest cured by judge’s charge to 
jury), cert, denied, 49 U.S.L.W. 3219 (Oct. 7, 1980); United States v. Potter, 616 F.2d 384, 392-93 (9th Cir. 
1979) (prosecutor’s comments that some witnesses “telling the truth” and others “inherently incredible”
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defendant2073 are improper. Although permitted to make unfavorable com
ments about the defendant in his opening or closing argument,2074 the 
prosecutor must refrain from making inflammatory remarks.2075 Such re
marks may not be grounds for reversal, however, when the court has given 
curative instructions,2076 the evidence against the defendant is otherwise

improper; defendant not prejudiced because defense counsel raised issue and court issued curative 
instruction), cert, denied, 49 U.S.L.W. 3221 (Oct. 7, 1980); United States v. Wolford, 614 F.2d 516, 518-19 
(5th Cir. 1980) (prosecutor’s comment on relative credibility of police officers and defense witness 
improper; prejudice cured by immediate instruction); McFarland v. Smith, 611 F.2d 414, 415-19 (2d Cir. 
1979) (suggestion in closing argument that black prosecution witness likely to be truthful because testifying 
against member of own race improper because argument illogical and potentially prejudicial); United 
States v. Alanis, 611 F.2d 123, 126-27 (5th Cir.) (prosecutor’s remark expressing disbelief of defendant 
improper but not plain error), cert, denied, 100 S. Ct. 1607 (1980); United States v. Garza, 608 F.2d 659, 
663-64, n.3 (5th Cir. 1979) (prosecutor’s comments on credibility of informant and undercover agent 
“textbook examples of what a closing argument should not be”); United States v. Risi, 603 F.2d 1193, 
1195-96 (5th Cir. 1979) (comment that defendant “had already perjured himself enough” intended to 
emphasize discrepancies in evidence and not expression of opinion as to credibility of defendant; prosecutor 
overzealous but reversal not required); United States v. Schaffer, 600 F.2d 1120, 1122-23 (5th Cir. 1979) 
(prosecutor’s comment that witnesses “by and large believable and very honest” permissible attempt to 
analyze testimony); United States v. Rodarte, 596 F.2d 141, 146 (5th Cir. 1979) (prosecutor’s remark that 
“there is certainly no reason for the DEA agents to come in here and make up a big story” improper; no 
substantial prejudice to defendant when curative instruction given); cf. United States v. Walker, 613 F.2d 
1349, 1355 (5th Cir.) (prosecutor’s remark that testimony sufficient to establish substance sold heroin not 
plain error), cert, denied, 100 S. Ct. 2172 (1980).

2073. See United States v. Rios, 611 F.2d 1335, 1343 (10th Cir. 1979) (prosecutor’s comment “I think 
that you have sitting before you a genuine certified Mr. Big in the heroin business and he is the Defendant” 
constitutes prejudicial error); United States v. Garza, 608 F.2d 659, 664-65 (5th Cir. 1979) (prosecutor's 
comment that he would “quit” rather than send innocent person to prison improper because statement 
presumed that Government had determined defendant's guilt and suggested that jury should give weight to 
this determination); cf. United States v. King, 616 F.2d 1034, 1040-41 (8th Cir.) (comment revealing 
opinion about defendant’s guilt improper but harmless error), cert, denied, 100 S. Ct. 2950 (1980); United 
States v. Inendmo, 604 F.2d 458, 463 (7th Cir.) (prosecutor’s comment “[wjell, you and I, ladies and 
gentlemen, know who took the tractor" not misconduct when comment rhetorical and based on witness’ 
testimony), cert, denied, 444 U.S. 932 (1979).

2074. See United States v. Metz, 608 F.2d 147, 158 (5th Cir. 1979) (characterization of defendants as 
"dope pushers” not unduly prejudicial when supported by evidence), cert, denied, 49 U.S.L.W. 3218 (Oct. 
7, 1980). United States v. Diecidue, 603 F.2d 535, 553 (5th Cir. 1979) (characterization of defendant’s 
modus operandi as cowardly not ground for reversal when comment could not be misconstrued as legal 
conclusion and not likely to influence jury); cf. United States v. Ramirez, 608 F.2d 1261, 1268 (9th Cir. 
1979) (prosecutor’s calling defense counsel’s cross-examination of prosecution witness malicious not likely 
to prejudice defendant).

2075. See United States v. Stahl, 616 F.2d 30, 32-33 (2d Cir. 1980) (repeated references to defendant’s 
wealth calculated to arouse prejudice; conviction reversed); Withers v. United States, 602 F.2d 124, 125-27 
(6th Cir. 1979) (remark that ”[n]ot one white witness has been produced in this case that contradicts” the 
victim’s account denial of equal protection and cause for new trial); cf. Cobb v. Wainwright, 609 F.2d 754, 
755, n.2 , 756 (5th Cir.) (citing Bible as reason to impose death penalty “inflamatory” and “clearly 
objectionable” but not due process violation), cert, denied, 100 S. Ct. 2991 (1980); Summit v. Bor- 
denkircher, 608 F.2d 247, 253, n.4 (6th Cir. 1979) (comments that defendant has "no respect for the lives 
and the rights of others” and "willing to take [humanity] away from other people" improper, but not due 
process violation), cert, granted, 445 U.S. 946 (1980); United States v. Falk, 605 F.2d 1005, 1012 (7th Cir. 
1979) (appeal to jury to act as conscience of community permissible unless calculated to inflame), cert, 
denied, 445 U.S. 903 (1980); United States v. Calandrella, 605 F.2d 236, 254 (6th Cir. 1979) (comment that 
”[t]here is no difference in these guys and people that go out and stickup banks” improper but not plain 
error).

2076. See United States v. Potter, 616 F.2d 384, 392-93 (9th Cir. 1979) (although improper, comment 
on defendant’s sexual activities with patients and characterization of him as “street pusher” not plain error 
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overwhelming,* 2077 or the remarks were merely direct responses to arguments 
raised by the defense.2078

when scope of remarks strictly limited and judge gave curative instructions), cert, denied, 49 U.S.L.W. 
3221 (Oct. 7 1980); United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (characterization of 
defendant as “symbolic devil of McCurtain County” not prejudicial when court sustained defendant’s 
objection and prosecutor made open court apology), cert, denied, 49 U.S.L.W. 3219 (Oct. 7, 1980).

2077. See United States v. Ostertag, 619 F.2d 767, 771 (8th Cir.1980) (references to defendant as 
“vicious,” “cunning,” and lent to life of crime not grounds for reversal given overwhelming evidence and 
curative instruction); Cook v. Bordenkircher, 602 F.2d 117, 120-21 (6th Cir.) (although attack on 
defendant's character improper, overwhelming proof of guilt crucial reason for denying relief), cert, denied, 
444 U.S. 936 (1979); United States v. Giese, 597 F.2d 1170, 1199, n.29 (9th Cir.) (characterization of 
defendant as “sick” and “a wolf in sheep’s clothing” not grounds for new trial when no objection entered 
and evidence strong), cert, denied, 444 U.S. 979 (1979).

2078. See United States v. Downs, 615 F.2d 677, 678-79 (5th Cir.) (reference to defendant as 
“wrongdoer” in closing argument not ground for new trial when characterization invited by defense 
counsel), cert, denied, 100 S. Ct. 2991 (1980); cf. Cook v. Bordenkircher, 602 F.2d 117, 120-21 (6th Cir.) 
(serious misconduct to charge defendant worse than all criminals and traitors in hell, habeas corpus relief 
denied because comments responded to earlier defense arguments, no objection entered and proof of guilt 
overwhelming), cert, denied, 444 U.S. 936 (1979).

2079. Doyle v. Ohio, 426 U.S. 610, 617-19 (1976). The Doyle Court reasoned that postarrest, post- 
Miranda warning silence is “insolubly ambiguous.” Id. at 617; see United States v. Hale, 422 U.S. 171, 177 
(1975) (silence during custodial interrogation can be interpreted either to indicate reliance on Miranda 
rights or to support inference that late exculpatory story fabricated). Because the Miranda warnings 
implicitly assume that silence will not be used against a defendant, use of the silence to impeach an 
exculpatory explanation is fundamentally unfair. Doyle v. Ohio, 426 U.S. at 618. The Court left open the 
possibility, however, that postarrest silence might be admissible to contradict a defendant who testifies at 
trial to an exculpatory version of events and claims to have told the same version to the police upon arrest. 
Id. at 619-20, n.l 1. In this situation, the silence is used not to impeach the exculpatory story, but rather, to 
challenge a defendant’s testimony as to his behavior following arrest. See United States v. Allston, 613 F.2d 
609, 610-11 (5th Cir. 1980) (per curiam) (postarrest silence allowed to impeach defendant’s testimony that 
he cooperated with murder investigation after arrest); cf. Jenkins v. Anderson, 100 S. Ct. 2124. 2129. 2130 
(1980) (allowing use of prearrest, pre-Miranda warning silence to impeach defendant’s testimony); United 
States v. Serrano, 607 F.2d 1145, 1151-53 (5th Cir. 1979) (allowing use of prearrest, pre-Miranda warning 
silence in rebuttal argument to challenge defense theory), cert, denied, 100 S. Ct. 1655 (1980).

2080. See United States v. Rowe, 618 F.2d 1204, 1206-07 (7th Cir. 1980) (per curiam) (prosecutor’s 
closing reference to defendant’s failure to inform authorities of alibi defense prior to trial violates due 
process); c/United States v. Boyd, 620 F.2d 129, 131 (6th Cir. 1980) (asking in closing why nontestifying 
defendant did not tell police “you got the wrong man” when arrested improper but error harmless due to 
overwhelming evidence); United States v. Allston, 613 F.2d 609, 611-12 (5th Cir. 1980) (per curiam) (use in 
closing of defendant’s postarrest silence as indicia of guilt improper; no plain error because evidence of 
silence already admitted for impeachment and comment occurred in context of discussion of credibility).

2081. 100 S. Ct. 2124 (1980).
2082. For a discussion of the fifth amendment aspects of the case, see notes 2141-48 infra and 

accompanying text.
2083. 100 S. Ct. at 2129, 2130.
2084. Id. at 2126-27.

Reference to the defendant’s failure to explain his conduct is a common 
abuse of the prosecutorial function. The prosecutor may not use the 
defendant’s postarrest silence at trial to impeach2079 or to discredit an 
exculpatory story.2080 This term in Jenkins v. Anderson,2081 however, the 
Supreme Court held that the prosecutor’s use of the defendant’s prearrest 
silence to impeach the defendant’s testimony at trial does not violate the 
fifth2082 or fourteenth amendments.2083 In Jenkins, the defendant was con
victed of manslaughter after testifying at trial that the victim had attacked 
him and the killing was in self-defense.2084 During cross-examination, the 
prosecutor questioned the defendant regarding his silence during the two- 
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week period following the incident.2086 The prosecutor also raised the 
defendant’s prearrest silence to the jury during closing argument.2086 In 
holding that the prosecutor’s action did not violate the due process guarantee 
of the fourteenth amendment, the Court reasoned that no governmental 
action, such as the giving of Miranda warninings, induced the defendant’s 
prearrest silence.2087

Comment on the defendant’s failure to testify at trial is also improper.2088 
The effect of this doctrine is limited, however; a remark is construed to be a 
comment on the defendant’s silence only if the prosecutor had the manifest 
intention to call attention to that silence or the remark was such that a jury 
would naturally understand it to be a comment on the accused’s failure to 
testify.2089 Thus, a prosecutor’s reference to the uncontradicted state of the 
evidence is not normally considered an impermissible comment on the 
defendant’s silence,2090 particularly if the defense has already called attention

2085. Id. at 2126. The defendant surrendered to police two weeks after the incident. Id.
2086. Id. at 2126-27. The prosecutor observed that the defendant “waited two weeks, according to the 

testimony—at least two weeks before he did anything about surrendering himself or reporting [the 
stabbing] to anybody.” Id. at 2127.

2087. Id. at 2130. The Court thus distinguished the case from Doyle v. Ohio, 426 U.S. 610 (1976). See 
note 2079 supra (discussion of Doyle). In a dissent, Justice Marshall argued that the fact of prearrest silence 
is not probative of the veracity of trial testimony, and thus its use for impeachment violates the due process 
guarantee. Id. at 2133-35 (Marshall, J., with Brennan and Stewart, JJ., dissenting). Justice Stewart 
concurred in only a portion of the dissent.

2088. Griffin v. California, 380 U.S. 609, 615 (1965).
2089. See United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (comment on 

credibility of co-defendant’s testimony not manifestly intended to be a comment on defendant’s failure to 
testify nor would jury naturally and necessarily infer such); Cobb v. Wainwright, 609 F.2d 754, 756, n.4 
(5th Cir.) (remark calling attention to codefendant’s cooperating with police and telling police what 
happened not manifestly intended to be comment on defendant’s silence; jury would not naturally or 
necessarily infer such meaning), cert, denied, 100 S. Ct. 2992 (1980); Frank v. Blackburn, 605 F.2d 910, 914 
(5th Cir. 1979) (court will not find manifest intent if other equally plausible explanation for remark exists; 
comment ”[h]e doesn’t tell us where he gets the money” response to total defense case, not allusion to 
defendant’s failure to testify), reh. en banc granted, 610 F.2d 383 (5th Cir. 1980); United States v. Diecidue, 
603 F.2d 535, 552 (5th Cir. 1979) (references to defense attorney’s arguments as defendant’s own not 
comment on defendant’s failure to testify); United States v. Harbin, 601 F.2d 773, 776-77 (5th Cir.) 
(comment to jury in closing that “you personally, of course, don’t have knowledge of the voices of various 
[defendants]’’ in reference to wiretap recordings not comment on defendant’s silence), cert, denied, 444 
U.S. 954 (1979); United States v. Capo, 595 F.2d 1086, 1094-95 (5th Cir. 1979) (remark that informer “at 
least took the stand and told us what happened” and “[t]hese other guys had the opportunity—” while 
gesturing toward defendants not comment on defendant’s silence when referring to defendant’s overall 
conduct during investigation, not trial). But cf. United States v. Rodriguez, 79-2182, slip op. at 4, (7th Cir. 
Aug. 12, 1980) (repeated reference to defendant’s sitting “very . . . quietly” reversible error despite court’s 
cautionary instruction when evidence of guilt not sufficient to erase prejudice); Eberhardt v. Bor- 
denkircher, 605 F.2d 275, 278 (6th Cir. 1979) (question to jury in closing argument “[w]hat other witnesses 
could the defendant’s case have put forward who were totally available to you?” while gesturing toward 
defendant calculated to create inference of guilt in jurors’ minds, not harmless error).

2090. See United States v. Hendershot, 614 F.2d 648, 654 (9th Cir. 1980) (prosecutor’s remark to jury 
that they hade not heard testimony that the shoeprints found at scene of robbery not defendant’s ill-advised 
but harmless in light of curative instruction); United States v. DeJean, 613 F.2d 1356, 1359-60 (5th Cir.) 
(per curiam) (prosecutor’s reference to defendant's failure to produce particular alibi witness not comment 
on defendant’s failure to testify), cert, denied, 100 S. Ct. 2173 (1980); United States v. Palacios, 612 F.2d 
972, 973 (5th Cir. 1980) (per curiam) (prosecutor’s comment that government’s evidence “uncontroverted” 
not reversible error); United States v. Sorzano, 602 F.2d 1201, 1202 (5th Cir. 1979) (per curiam) 
(prosecutor’s comment that Government’s evidence “uncontradicted” refers to failure of defense counsel to 
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to that silence by claiming the defendant would testify,2091 Although rarely 
grounds for a new trial, a prosecutor’s efforts to draw inferences from the 
defendant’s failure to call particular witnesses* 2091 2092 or from a witness’ invoca
tion of the privilege against self-incrimination are likewise improper.2093

discredit Government witnesses on cross-examination rather than defendant’s failure to testify), cert, 
denied, 444 U.S. 1018 (1980). But see United States v. Pleas Moody, No. 78-1981 (7th Cir. Feb. 27, 1979) 
(warning prosecutors not to refer to “undisputed” or “uncontradicted” evidence when defendant does not 
testify; suggesting possibility of summary reversal if admonition unheeded); United States v. Flannery, 451 
F.2d 880, 882 (1st Cir. 1971) (prosecutor’s references to “uncontradicted”evidence when only defendant 
able to dispute prosecution’s case prejudicial as matter of law; by interrupting prosecutor, issuing detailed 
cautionary instruction, and stating prosecutor guilty of misconduct, court may avoid application of per se 
rule).

2091. Lockett v. Ohio, 438 U.S. 586, 594-95 (1978). The defense focused the jury’s attention on the 
defendant’s failure to testify in this case by stating to the court and the jury that the defendant would be the 
next witness and then failing to have her testify. Id.; cf. United States v. O’Brien, 618 F.2d 1234, 1242 (7th 
Cir. 1980) (prosecutor’s rhetorical question raising failure of defense to call witness it said it would call not 
comment on defendant’s failure to testify).

2092. See United States v. Jabara, 618 F.2d 1319, 1328 (9th Cir.) (prosecutor’s comment that jury 
heard no testimony from unnamed man mentioned by defense witness not error when court warned 
prosecutor and issued curative instructions), cert, denied, 49 U.S.L.W. 3225 (Oct. 7, 1980); United States v. 
Young, 618 F.2d 1281, 1288-89 (8th Cir. 1980) (prosecutor’s comment on defendant’s failure to call 
particular witness not due process violation when no objection, prosecutor warned, and cautionary 
instruction issued); United States v. Giese, 597 F.2d 1170, 1199 (9th Cir.) (prosecutor’s comment on 
defendant’s failure to produce exculpatory account from unindicted coconspirator not plain error), cert, 
denied, 444 U.S. 979 (1979).

2093. See United States v. Castillo, 615 F.2d 878, 884-85 (9th Cir. 1980) (comment on defense witness’ 
invocation of fifth amendment privilege improper but harmless error when jury verdict displayed juror’s 
rejection of inference sought).

2094. Doyle v. Ohio, 426 U.S. 610, 619 (1976); see Charles v. Anderson, 610 F.2d 417, 421-22 (6th Cir. 
1979) (violation of due process to question defendant about failure to tell arresting officers same 
exculpatory story offered at trial; use of prior inconsistent statement to impeach defendant’s credibility 
permissible but may not raise impermissible inference that if story had been true, defendant would have 
offered it at the time he was arrested); United States v. Serrano, 607 F.2d 1145, 1151 (5th Cir. 1979) 
(prosecutor’s question to customs agent whether defendant while in custody ever told his whereabouts 
before boarding boat on which marijuana found not impermissible comment on defendant’s silence because 
defendant’s objection sustained, answer never given, and answer not comment on defendant’s silence), cert, 
denied, 100 S. Ct. 1655 (1980). But see United States v. Allston, 613 F.2d 609, 611 (5th Cir. 1980) (per 
curiam) (prosecutor may question defendant regarding lack of cooperation with police at scene if defendant 
created impression of cooperation on direct examination).

2095. See United States v. Whitehead, 618 F.2d 523, 526 (4th Cir. 1980) (prosecutor’s questioning that 
implicates defendant’s silence may constitute improper comment on assertion of fifth amendment right).

2096. 100 S. Ct. 2180 (1980) (per curiam).
2097. Id. at 2182.

Presentation of Evidence. The standards governing the propriety of the
prosecutor’s presentation of evidence reflect many of the same procedural and 
substantive concerns raised in the context of the prosecutor’s opening and 
closing arguments. For example, the prosecutor is not permitted to present 
evidence or ask questions that by their nature highlight the defendant’s silence 
immediately after the arrest2094 or the defendant’s failure to testify in the 
course of the trial.2095 This term, however, the Supreme Court in Anderson v. 
Charles2096 held that the prosecutor may cross-examine a defendant concern
ing the defendant’s failure to give police the same account of an event he is 
giving at trial.2097 The Court reasoned that in such cases the prosecutor 
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merely inquires into the defendant’s prior inconsistent statement, and does 
not use his silence to impeach him.2098

A particular question constitutes an improper comment only if the 
prosecutor manifests the intent to highlight that silence or the jury would 
“naturally and necessarily” infer the same.2099 Similarly, it is misconduct for 
the prosecutor to raise damaging inferences against the defendant by 
questioning a witness the prosecutor knows will invoke the privilege against 
self-incrimination.2100 The prosecutor should not refer to the trial court’s 
exclusion of evidence as a means of suggesting that evidence unknown to the 
jury would incriminate the defendant.2101

A prosecutor who does not lay a proper foundation is not free to ask 
questions or make comments that inferentially cast doubt about the defend
ant’s character.2102 The prosecutor is also not permitted to introduce evidence

2098. Id. The defendant was arrested while driving a stolen car and charged with murder, because the 
car’s owner had been strangled to death less than a week earlier and other circumstantial evidence linked 
the defendant to the crime. Id. at 2180. At trial, the defendant testified that he stole the car from a 
particular location. Id. at 2181. The prosecutor, in cross-examination, sought to impeach the defendant in 
two ways. First, he noted the defendant’s failure to tell the police upon his arrest where he got the car. The 
prosecutor asked the defendant, "Don't you think that it’s rather odd that if it were the truth [that the car 
was stolen from the stated location] that you didn’t come forward and tell anybody at the time you were 
arrested, where you got that car?” Id. Second, the prosecutor asked the defendant whether he told a 
detective shortly after the arrest that the car was stolen from a location different from where the defendant 
now claimed. Id. The detective had testified to that effect. Id. The defendant was given the Miranda 
warnings before questioning by the detective. Id. at 2180. The Sixth Circuit held the first form of 
impeachment was an impermissible use of the defendant’s silence that violated due process under Doyle v. 
Ohio, 426 U.S. 610 (1976). 610 F.2d 417, 421 (1979). The circuit court found the second form of 
impeachment a permissible inquiry into the defendant’s prior inconsistent statement that bore on his 
credibility. Id. The Supreme Court rejected this distinction, concluding that the cross-examination was 
designed to elicit an explanation for the prior inconsistent statement, not to draw meaning from the 
defendant's silence. 100 S. Ct. at 2182.

2099. United States v. Whitehead, 618, F.2d 523, 526-28 (questioning of government witness regarding 
reason for not testifying in prior tax evasion case not improper comment on defendant’s failure to testify 
when no such intent manifested and inference by jury, if any, cured by judge’s instructions); United States 
v. Diezel, 608 F.2d 204, 207-08 (5th Cir. 1979) (question relating to postarrest conversation with only one 
defendant not impermissible comment on other defendants’ silence when question necessitated by mistaken 
previous answer of witness).

2100. See Namet v. United States, 373 U.S. 179, 186-87 (1963) (misconduct when conscious and 
flagrant attempt to build case out of inferences arising from invocation of privilege and such inferences add 
“critical weight” to prosecution’s case; record does not support any inference of prosecutorial misconduct 
because good faith belief that witness could not invoke privilege); cf. United States v. Ogle, 613 F.2d 233, 
243 (10th Cir. 1979) (though fifth amendment invoked, questioning of defense witness concerning 
alteration of W-4 Form not improper), cert, denied, 49 U.S.L.W. 3219 (Oct. 7, 1980); Rado v. Connecticut, 
607 F.2d 572, 581-82 (2d Cir. 1979) (no misconduct when state’s attorney called witness he did not know 
would invoke privilege and continued questioning witness only because he believed witness had no privilege 
to invoke), cert, denied. 100 S. Ct. 3009 (1980).

2101. See United States v. McGuire, 608 F.2d 1028, 1034 (5th Cir. 1979) (prosecutor's statement of 
desire to play various portions of tape recording ruled inadmissible by court not plain error when trial court 
instructed jury that testimony and exhibits excluded by court not evidence), cert, denied, 100 S. Ct. 1838 
(1980).

2102. See United States v. Aleman, 609 F.2d 298, 307-08 (7th Cir. 1979) (prosecutor’s questioning of 
defense witness about fear of defendant not reversible error though no foundation laid when prosecutor did 
not pursue question, defendant did not seek curative instruction or to strike question, and single question 
“could only be lost in many days of trial"), cert, denied, 445 U.S. 946 (1980); United States v. Veytia-Bravo, 
603 F.2d 1187, 1192 (5th Cir. 1979) (questions involving defendant’s connection with militant Mexican 
terrorist group not grounds for reversal when defense objected only to repetitiousness and materiality of 
questions), cert, denied. 444 U.S. 1024 (1980).
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of the defendant’s prior wrongdoing or criminal record2«» unless such 
evidence is offered to impeach the defendant’s credibility2 >°4 or establish 
“proof of motive, opportunity, intent, preparation, plan, knowledge, identity 
or absence of mistake or accident.”2105

The principle is well established that the prosecutor is not permitted to 
withhold material evidence from the defendant.2106 Similarly, the prosecutor 
must not allow the introduction of testimony known to be perjured.2107 That

2103. Fed. R. Evid. 404(b) (“Evidence of other crimes, wrongs, or acts is not admissible to prove the 
character of a person in order to show that he acted in conformity therewith”); cf. United States v. 
Schindler, 614 F.2d 227, 228 (9th Cir. 1980) (question to witness about defendant’s participation in 
conversation regarding contracts to kill not ground for reversal when question did not necessarily suggest 
that defendant threatened witness, court gave curative instructions, and evidence of guilt overwhelming); 
United States v. Pappas, 611 F.2d 399, 405-06 (1st Cir. 1979) (question alluding to irregularities in pay 
records of defendant’s employees not ground for reversal when court sustained defendant’s objection and 
instructed jury to disregard question); United States v. Contreras, 602 F.2d 1237, 1240-41, n.4 (5th Cir.) 
(per curiam) (questions regarding past undercover visits to scene of drug sales not an attempt to establish 
guilt by association when question merely restated facts already in evidence, court sustained defendant’s 
objections, and curative instructions issued), cert, denied, 444 U.S. 971 (1979).

2104. Fed R. Evid. 609(a) ("For the purpose of attacking the credibility of a witness, evidence that he 
has been convicted of a crime shall be admitted if elicited from him or established by public record during 
cross-examination” if crime punishable by more than one year imprisonment and probative value 
outweighs prejudicial effect to defendant or if crime involved dishonesty or false statement). The 
prosecution bears the burden of establishing that the probative value outweighs the prejudicial effect to the 
defendant. See United States v. Hendershot, 614 F.2d 648, 652-53 (9th Cir. 1980) (error for trial court to 
rule prior armed robbery conviction admissible for impeachment if defendant testified because unclear 
whether court applied rule 609(a), which requires prosecution to establish that probative value of evidence 
outweighs prejudice to defendant).

2105. Fed. R. Evid. 404(b); See United States v. Escalante, No. 78-2794, slip op. at 2905-07 (9th Cir. 
April 29, 1980) (negligent lack of preparation in questioning witness, misrepresenting connection between 
testimony regarding smuggling of heroin and instant case not grounds for mistrial when court struck 
testimony and gave curative instructions and evidence might have been admissible as prior similar act); 
United States v. Murray, 618 F.2d 892, 900-01 (2d Cir. 1980) (testimony by codefendant that defendant 
stored large quantity of marijuana in past permissible to prove opportunity and intent to distribute drugs; 
court gave limiting instruction concerning purpose for which evidence admitted); United States v. 
Contreras, 602 F.2d 1237, 1240 (5th Cir.) (per curiam) (evidence that defendant ingested cocaine after 
heroin transaction leading to indictment properly admitted to demonstrate familiarity with illicit drugs and 
knowledge that substance controlled), cert, denied, 444 U.S. 971 (1979).

2106. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (suppression of codefendant’s confession which 
exculpated defendant violated due process); cf. DuBose v. Lefevre, 619 F.2d 973, 978-79 (prosecutor must 
apprise jury of any express or implied commitment to make favorable plea agreement with witness in 
return for testimony).

2107. See Napue v. Illinois, 360 U.S. 264, 265, 269 (1958) (prohibition against use of false evidence 
includes false testimony going to credibility of witness; failure to correct false testimony that witness 
received no promise of consideration in return for testimony violates due process); cf. Burnett v. Illinois, 
619 F.2d 668, 674-75 (7th Cir. 1980) (crux of due process claim arising from introduction of perjured 
testimony rests on deliberate deception; no inference of knowing and intentional use of perjured testimony 
by calling witness who changed testimony from that given before grand jury; prosecutor not obligated to 
prove case only by unimpeachable testimony); United States v. Conzemius, 611 F.2d 695, 697 (8th Cir. 
1979) (absent allegation prosecutor knew testimony and documents.false, court will not vacate sentence on 
application for writ of habeas corpus); Hudson v. Blackburn, 601 F.2d 785, 789 (5th Cir. 1979) (harmless 
error for prosecutor to fail to correct key witness’ false statement that he identified defendant in lineup 
when statement elicited by defense, defense introduced police officer’s contradicting testimony, and 
witness’ credibility open to jury), cert, denied, 444 U.S. 1086 (1980); Skipper v. Wainwright, 598 F.2d 425, 
427 (5th Cir.) (per curiam) (defendant must show prosecutor knowingly used perjured testimony for court 
to grant writ of habeas corpus), cert, denied, 444 U.S. 974 (1979). The obligation to correct perjured 
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such testimony is not deliberately solicited or encouraged by the prosecutor 
does not justify its introduction.* 2108 The prosecutor’s failure to correct 
perjured testimony violates due process if there is “any reasonable likelihood” 
that such evidence could have affected the jury verdict.2109

testimony may extend to situations when the prosecutor had constructive knowledge that the testimony 
was false. See United States v. Meinster, 619 F.2d 1041, 1045-46 (4th Cir. 1980) (prosecutor either knew or 
had constructive knowledge that witness had made deal in another jurisdiction when prosecutor’s own file 
contained letter advising of agreement); United States v. Antone, 603 F.2d 566, 570 (5th Cir. 1979) (when 
federal and state investigators cooperate extensively, state’s knowledge that witness' lawyer paid from state 
funds imputed to federal prosecution).

2108. See United States v. Barham, 595 F.2d 231, 241-42 n.17 (5th Cir. 1979) (misconduct not cured 
merely because prosecutor did not deliberately solicit known perjured testimony in which witnesses denied 
promises of leniency). But see Hudson v. Blackbum, 601 F.2d 785, 789 (5th Cir. 1979) (no knowing use of 
perjured testimony when witness’ testimony elicited by defense and prosecutor never attempted to 
introduce such testimony), cert, denied, 444 U.S. 1086 (1980).

2109. Giglio v. United States, 405 U.S. 150, 154 (1972); see United States v. Meinster, 619 F.2d 1041, 
1045 (4th Cir. 1980) (due process not violated by failure to correct key witness’ false testimony denying 
deal when “deal” not conditioned on cooperation in instant case and other evidence sufficient to impeach 
witness); DuBose v. Lefevre, 619 F.2d 973, 979 (2d Cir. 1980) (witness’ false testimony concerning lack of 
deal with prosecutor could have affected verdict when it went to credibility of state’s key witness); United 
States v. Antone, 603 F.2d 566, 569-70 (5th Cir. 1979) (although false testimony denying state paid witness’ 
attorney’s fees not corrected, no new trial required when jury already aware of witness' self-interest in 
testifying; credibility already attacked in many ways).

The Fifth Circuit has concluded that this due process standard is a “low threshold” standard. United 
States v. Barham, 595 F.2d 231, 242 (5th Cir. 1979). “It is a brother, if not a twin, of the standard 
(’harmless beyond a reasonable doubt’) for determining whether constitutional error can be held 
harmless.” Id.

2110. 598 F.2d 445 (5th Cir. 1979).
2111. Id. at 449-50.
2112. 598 F.2d 1008 (5th Cir. 1979).
2113. Id. at 1012-13.
2114. Id. at 1013.
2115. See United States v. Woods, 613 F.2d 629, 635-36 (6th Cir.) (presence in courtroom of firearms 

and ammunition excluded from evidence not misconduct when good faith effort to link items to bank 
robbery charge; not unreasonable or improper to have attempted to submit items into evidence), cert, 
denied, 100 S. Ct. 1856 (1980).

The behavior of the prosecution during the course of the trial occasionally 
produces dramatic examples of misconduct. This term in United States v. 
Bourg,2110 for example, the Fifth Circuit concluded that a prosecutor’s 
continual interruptions and ridicule of defense counsel, his manifest disobedi
ence of court admonitions, and his arrogant conduct toward all participants 
in the trial resulted in prejudicial error.2111 In United States v. Hammond,2112 
the Fifth Circuit reversed a conviction when a government agent threatened 
to make “trouble” in another prosecution against a defense witness if the 
witness continued to testify.2113 The court concluded that such conduct on the 
part of the prosecution was a per se violation of due process because the 
substance of the undelivered testimony was unknown and because the only 
deterrent to intentional misconduct of this kind is a prophylactic rule 
reversing convictions obtained as a result.2114 In general, however, the 
behavior of the prosecutor during trial is judged by standards of prosecutorial 
good faith.2115
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FIFTH AMENDMENT ISSUES AT TRIAL

The fifth amendment provides that no person shall be compelled to be a 
witness against himself in a criminal case.2116 Because this constitutional 
privilege protects only against the production of evidence of a testimonial or 
communicative nature,2117 the compelled display of identifiable physical 
characteristics does not violate the fifth amendment.2118 Not limited to 
facially incriminating communications, the privilege extends to the produc
tion of any communications that give rise to an incriminating inference.2119 A

2116. U.S. Const, amend. V. In Malloy v. Hogan, 378 U.S. 1 (1964), the Supreme Court held that the 
fifth amendment applied to the states through the fourteenth amendment. Id. at 8.

2117. Schmerber v. California, 384 U.S. 757, 761 (1966); see United States v. Euge, 444 U.S. 704, 714 
(1980) (compulsion of handwriting exemplar not testimonial evidence protected by fifth amendment 
privilege). The privilege against self-incrimination, for example, does not relieve a person of the obligation 
to file an income tax return. United States v. Sullivan, 274 U.S. 259, 263 (1927); see, e.g., United States v. 
Campbell, 619 F.2d 765, 767 (8th Cir. 1980) (per curiam) (tax return with little information filed as protest 
violated income tax statute; requirement that taxpayer file return not unconstitutional); United States v. 
Gamble, 607 F.2d 820, 822 (9th Cir. 1979) (same); United States v. Willis, 599 F.2d 684, 685 (5th Cir. 
1979) (per curiam) (filing of “protest return” not protected by fifth amendment). A taxpayer may, 
however, invoke the privilege in response to specific questions about his tax return if disclosure would 
incriminate him. Garner v. United States, 424 U.S. 638, 650 (1976).

The Tenth and the Eighth Circuits have ruled that because tax returns submitted with little or no 
information as a tax protest do not constitute a tax return within the meaning of the tax laws, a defendant 
submitting such a tax return cannot validly invoke the fifth amendment. United States v. Irwin, 561 F.2d 
198, 201 (10th Cir. 1977), cert, denied. 434 U.S. 1012 (1978); United States v. Silkman, 543 F.2d 1218, 
1219-20 (8th Cir. 1976) (per curiam), cert, denied, 431 U.S. 919 (1977). This term the Ninth Circuit 
rejected the approach of these two circuits because it fails to consider the defendant’s alleged fifth 
amendment privilege. United States v. Neff, 615 F.2d 1235, 1238-39 (9th Cir. 1980). The court ruled that a 
trial court must evaluate the incriminating nature of the disclosures for which the taxpayer invokes the 
privilege by examining the questions, their setting, and the peculiarities of the case. Id. at 1240. If the trial 
court concludes that disclosure would not incriminate the taxpayer, the burden shifts to the taxpayer to 
demonstrate that hidden circumstances would render the disclosures incriminating. Id. In another Ninth 
Circuit case this term the court ruled that a taxpayer may not assert a fifth amendment privilege on his tax 
return to avoid disclosing information that would incriminate him with respect to other violations of the 
tax laws. United States v. Carlson, 617 F.2d 518, 523 (9th Cir. 1980). The court balanced the taxpayer’s 
fifth amendment interests against the government’s interest in an effective revenue collection system based 
on self-reporting by taxpayers. Id. at 520-23. In the court’s view, the taxpayer sought to use the privilege in 
a calculated effort to avoid payment of taxes—a purpose antithetical to the purpose and history of the fifth 
amendment. Id. at 523.

2118. See, e.g., United States v. Dionisio, 410 U.S. 1, 5-7 (1973) (compelling production of voice 
exemplars not violation of fifth amendment); Gilbert v. California, 388 U.S. 263, 267 (1967) (compelling 
production of handwriting exemplars not violation of fifth amendment); United States v. Wade, 388 U.S. 
218, 222-23 (1967) (requiring defendant to participate in lineup not violation of fifth amendment); Holt v. 
United States, 218 U.S. 245, 252-53 (1910) (compelling defendant to try on certain clothes for identification 
purposes not violation of fifth amendment); cf. Schmerber v. California, 384 U.S. 757, 764 (1966) 
(compelling defendant to submit to blood test not violation of fifth amendment); United States v. 
Thomann, 609 F.2d 560, 562 (1st Cir. 1979) (compelling witness to submit to fingerprinting not violative of 
fifth amendment).

2119. See Andresen v. Maryland, 427 U.S. 463, 473-74 (1976) (act of production of subpoenaed 
personal records may constitute compulsory authentication of incriminating information); cf. United 
States v. Praetorius, 622 F.2d 1054, 1062-63 (2d Cir.) (act of production of defendant’s passport utilized for 
corroborating evidence not protected testimony because existence and location of passport not in question 
and passport nontestimonial in nature), cert, denied, 444 U.S. 869 (1980); In re Grand Jury (Markowitz), 
603 F.2d 469, 476-77 (3d Cir. 1979) (act of production that acknowledges possession and control of 
subpoenaed documents usually held by attorney for client not compelled testimonial communication 
therefore whether contents incriminatory not relevant); Walker v. Butterworth, 599 F.2d 1074, 1082-83 
(1st Cir. 1979) (defendant’s fifth amendment rights violated when court required defendant to announce 
preemptory jury selection challenges and prosecutor then used challenges to erode insanity defense). 
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witness may invoke the privilege when he has reasonable cause to believe that 
a direct answer would either furnish evidence or lead to the discovery of 
evidence needed to prosecute him for a crime.2120 A claimant, however, has no 
fifth amendment right to object to the use of compelled testimony unless that 
evidence will incriminate him.2121

By removing the threat of prosecution through a grant of immunity, the 
Government may compel a witness to testify in certain circumstances.2122 
Such immunity neutralizes the possibility of self-incrimination because the 
grant precludes the use of either forced testimony or any information derived 
from it against the witness.2123 The Government may, however, prosecute for 
perjury a person who testifies falsely after a grant of immunity under the 
federal immunity statute.2124 The Supreme Court this term in United States v. 
Apfelbaum,2125 held that neither the fifth amendment nor the federal immu
nity statute compels a different treatment of the admissibility of immunized 
testimony than other testimony at trial.2126 The Court considered the federal

2120. See, e.g.. Hoffman v. United States, 341 U.S. 479, 486-87 (1951) (privilege validly invoked if any 
possibility that response will be self-incriminating); Dunbar v. Harris, 612 F.2d 690, 694 (2d Cir. 1979) 
(witness who refused to answer question whether he had visited scene where three drug sales took place 
validly invoked privilege because answer would furnish link in chain of evidence needed to prosecute); 
United States v. Metz, 608 F.2d 147, 156 (5th Cir. 1979) (witness convicted under federal narcotics statute 
entitled to assert fifth amendment privilege when substantial possibility of prosecution by state authorities 
existed); United States v. Jennings, 603 F.2d 650, 652-53 (7th Cir. 1979) (defendant’s conviction for 
misprision violation of fifth amendment because disclosure of narcotics sale by third party to coconspirator 
would have provided link in chain of evidence that could have led to defendant’s criminal prosecution); 
Patty v. Bordenkircher, 603 F.2d 587, 587-89 (6th Cir. 1979) (fifth amendment violated when prosecutor 
permitted to call defendant as witness to testify about past convictions because testimony directly 
established element of charge that defendant habitual criminal); In re Grand Jury (Markowitz), 603 F.2d 
469, 473 (3d Cir. 1979) (attorney validly invoked privilege in refusing to reveal client’s identity because 
identification might have linked attorney to conspiracy being investigated by grand jury); cf. United States 
v. Carlson, 617 F.2d 518, 522-23 (9th Cir. 1980) (privilege invalidly invoked when used in calculated 
manner to avoid payment of income taxes); United States v. Neff, 615 F.2d 1235, 1240-41 (9th Cir. 1980) 
(privilege invalidly invoked when defendant declined to answer questions on tax return because of desire to 
protest taxes and not because of fear of self-incrimination).

This term the Seventh Circuit rejected a trial court’s conclusion that the court has authority to evaluate 
the practical likelihood that a witness’ answer will be incriminating. In re Folding Carton Antitrust 
Litigation, 609 F.2d 867 (7th Cir. 1979) (per curiam). The court vacated a contempt citation, stating that a 
defendant may invoke the privilege against self-incrimination in any case in which the possibility of 
prosecution is more than "fanciful” and that the privilege should not depend upon a judge’s prediction of 
likelihood of prosecution. Id. at 871; see United States v. Metz, 608 F.2d 147, 156 (5th Cir. 1979) 
(possibility of state prosecution of witness already convicted of federal narcotics law violations sufficient to 
justify invocation of fifth amendment privilege despite expiration of time limits of state speedy trial rule); 
cf. In re Appeal of Starkey, 600 F.2d 1043, 1046 (8th Cir. 1979) (leaving open question whether trial court 
should assess likelihood of prosecution if deponent immunized).

2121. See United States v. Martinez-Navarro, 604 F.2d 1184, 1187 (9th Cir. 1979) (per curiam) (no 
violation of fifth amendment when trial judge considered that fact in determining sentence).

2122. See 18 U.S.C. § 6002 (1976) (authorizing compulsion of testimony pursuant to grant of immunity 
before federal courts, United States agencies, or Congress).

2123. Id.; see Kastiger v. United States, 406 U.S. 441, 453 (1972) (upholding constitutionality of 18 
U.S.C. § 6002); cf. United States v. Martinez-Navarro, 604 F.2d 1184, 1186-87 (9th Cir. 1979) (per curiam) 
(judge permitted to use compelled testimony under grant of immunity in sentencing consideration); In re 
Appeal of Starkey, 600 F.2d 1043, 1045-46 (8th Cir. 1979) (once given immunity, defendant may not assert 
privilege against self-incrimination at civil deposition because immunity protects him from possible 
criminal prosecution).

2124. 18 U.S.C. § 6002 (1976).
2125. 445 U.S. 115 (1980).
2126. Id. at 117. In Apfelbaum, a grand jury witness initially invoked the fifth amendment privilege but 
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immunity statute and concluded that Congress intended to permit the use of 
truthful as well as false immunized testimony in perjury or false swearing 
prosecutions if such use is not prohibited by the fifth amendment.* 2127 Any 
future intention to commit perjury if granted immunity because of compelled 
self-incrimination does not present a substantial hazard sufficient to invoke 
the fifth amendment privilege and preclude the use of truthful immunized 
testimony in a subsequent perjury or false declaration prosecution.2128

later testified under a grant of immunity pursuant to 18 U.S.C. §6002. The trial court considered his 
truthful testimony as relevant to establishing that he knowingly made his false statements. Id. at 119.

2127. Id. at 123.
2128. Id. at 124-27. The fifth amendment does not prevent the use of immunized testimony because at 

the time of the grant of immunity, the privilege would not protect against either false testimony or future 
false testimony. Id.

2129. United States v. White, 322 U.S. 694, 698-99 (1944); see Couch v. United States, 409 U.S. 322, 
328 (1973) (fifth amendment is personal privilege that adheres to person and not to incriminating 
information); cf. United States v. Wise, 603 F.2d 1101, 1104 (4th Cir. 1979) (defendant has no standing to 
assert fifth amendment privilege of codefendant who testifies against him).

2130. See Bellis v. United States, 417 U.S. 85, 100-01 (1974) (privilege not applicable to subpoenaed 
financial records of partnership); In re Grand Jury (Markowitz), 603 F.2d 469, 476 (3d Cir. 1979) (even 
though records might incriminate attorney, he may not rely on personal fifth amendment privilege to avoid 
producing records of corporation).

2131. See Bellis v. United States, 417 U.S. 85, 87 (1974) (well established that fifth amendment privilege 
“protects an individual from production of his personal records . . .”).

2132. See Andresen v. Maryland, 427 U.S. 463, 477 (1976) (unless incriminating testimony compelled, 
any invasion of privacy falls outside scope of fifth amendment); Fisher v. United States, 425 U.S. 391, 400- 
01 (1976) (fifth amendment not intended by framers to achieve a general protection of privacy).

2133. See Andresen v. Maryland, 427 U.S. 463, 473-77, (1976) (seizure of personal records without 
authentication not violation of fifth amendment because defendant not compelled to give testimony); 
Fisher v. United States, 425 U.S. 391, 409-10 (1976) (production of voluntarily prepared out of court 
papers pursuant to subpoena not violation of fifth amendment because defendant not compelled to give 
testimony).

2134. See Patty v. Bordenkircher, 603 F.2d 587, 589 (6th Cir. 1979) (nothing could more effectively 
undermine defendant’s exercise of fifth amendment privilege than to permit prosecutor to call defendant as 
witness to establish element of habitual criminal violation); United States v. Arthur, 602 F.2d 660, 663-64 
(4th Cir.) (because fifth amendment privilege includes right of defendant not to take witness stand, court 
may not call defendant as witness to establish voluntariness of prior testimony), cert, denied, 444 U.S. 992 
(1979).

2135. Andresen v. Maryland, 427 U.S. 463, 473-74 (1976); cf. United States v. Praetorius, 622 F.2d 
1054, 1063 (2d Cir. 1979) (because existence and location of passport not in question, defendant’s act of 
production not testimony protected by fifth amendment), cert, denied, 444 U.S. 869 (1980); In re Grand 
Jury (Markowitz), 603 F.2d 469, 477 (3d Cir. 1979) (because attorney usually holds documents for client, 
compelled production by attorney of client’s documents not self-incriminating communication).

2136. See, e.g., Diebold v. Civil Service Comm’n, 611 F.2d 697, 700 (8th Cir. 1979) (fifth amendment 
not violated when no showing that petitioner will lose job for invoking fifth amendment privilege in 
administrative job dismissal review hearing); United States v. Bump, 605 F.2d 548, 552 (10th Cir. 1979) 

Because the fifth amendment protects only individuals,2129 neither a 
business nor an individual acting in a representative capacity may assert the 
privilege.2130 Although the privilege historically has protected the personal 
papers of the accused,2131 the Supreme Court recently has suggested that not 
all personal papers are protected by a privacy interest2132 and that not all 
incriminating statements contained in the papers are protected.2133 Unless a 
person is either compelled to testify2134 or forced to authenticate incriminating 
information by producing it for the Government,2135 his communication is not 
privileged.2136
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A defendant must affirmatively invoke the privilege against self-incrimina
tion.2137 A defendant who takes the witness stand partially waives his right to 
invoke the privilege and must answer on cross-examination all questions 
relevant to his direct examination.2138 A defendant who pleads guilty to a 
criminal charge waives the privilege and may be ordered to testify with 
respect to that offense.2139 Such waivers, however, apply only to the particular 
proceeding in which they occur and do not extend to testimony that could 
lead to further prosecution.2140

(because reciprocal discovery rule, Federal Rules of Criminal Procedure 16(b), requires disclosure of only 
that evidence to be used at trial and used by Government only to impeach defendant, no unconstitutional 
compulsion of testimony in requiring production of evidence); In re Grand Jury (Markowitz), 603 F.2d 
469, 476-77 (3d Cir. 1979) (because existing documents voluntarily prepared, contents not “compelled 
testimonial communications” within meaning of privilege when documents subpoenaed).

2137. See Roberts v. United States, 100 S. Ct. 1358, 1364-65 (1980) (defendant who declined to answer 
certain questions waived fifth amendment protections because he failed to assert privileged nature of 
requested disclosures); Garner v. United States, 424 U.S. 648, 655 (1976) (taxpayer who provided self
incriminating information on tax return and failed to assert privilege at that time may not later claim 
privilege with regard to that information); United States v. Penrod, 609 F.2d 1092, 1095 (4th Cir. 1979) 
(defendant represented by counsel who voluntarily produced documents in response to grand jury 
subpoena waived fifth amendment privilege).

2138. See Fitzpatrick v. United States, 178 U.S. 304, 315 (1900) (defendant has no right to present all 
favorable facts to jury without submitting himself to cross-examination on those facts); United States v. 
Panza, 612 F.2d 432, 436-37 (9th Cir. 1979) (defendant may not invoke fifth amendment upon cross- 
examination and refuse to reveal identity of individual referred to voluntarily in direct testimony); United 
States v. Silva, 611 F.2d 78, 79 (5th Cir. 1980) (per curiam) (defendant who took stand and testified about 
four meetings with government agent and cross-examined government agent concerning fifth meeting 
waived fifth amendment privilege with respect to cross-examination about that meeting); United States v. 
Arthur, 602 F.2d 660, 663-64 (4th Cir.) (dictum) (defendant who takes stand to challenge admission of 
evidence from previous trial as not knowing and voluntary waives fifth amendment privilege), cert, denied, 
444 U.S. 992 (1979); cf. United States v. Boyce, 611 F.2d 530, 530-31 (4th Cir. 1980) (per curiam) (not 
plain error for district court to permit prosecutor to inquire about defendant’s prior felony convictions 
under rule 609(a) of the Federal Rules of Evidence particularly because defendant had already testified 
about felony conviction); United States v. Diecidue, 603 F.2d 535, 551-52 (5th Cir. 1979) (witness who 
admitted to government agent prior to trial that he committed peijury did not waive privilege to invoke 
fifth amendment with respect to that matter on cross-examination at trial). If the defendant attempts to 
invoke the fifth amendment during cross-examination, the court may strike his direct testimony. See 
United States v. Panza, 612 F.2d 432, 438-39 (9th Cir. 1979) (no abuse of discretion to strike direct 
testimony of defendant who invalidly invoked fifth amendment privilege on cross-examination); United 
States v. Diecidue, 603 F.2d 535, 551-52 (5th Cir. 1979) (direct testimony of witness must be struck when 
witness refuses to respond to cross-examination based on fifth amendment privilege if defendant’s inability 
to confront witness creates substantial danger of prejudice to defendant).

2139. See United States v. Wise, 603 F.2d 1101, 1104 (4th Cir. 1979) (witness who entered plea bargain 
requiring his testimony at trial of codefendant and who testified about his participation in crime waived 
fifth amendment privilege; codefendant has no standing to assert violation of privilege). By pleading guilty, 
however, the defendant does not waive his right to invoke the privilege with respect to matters that might 
provide incriminating evidence for a separate prosecution. See United States v. Metz, 608 F.2d 147, 156 
(5th Cir. 1979) (codefendant already convicted under federal narcotics law nevertheless entitled to assert 
fifth amendment privilege because of substantial possibility of prosecution by state authorities).

2140. United States v. Trejo-Zambrano, 582 F.2d 460, 464 (9th Cir.), cert, denied, 439 U.S. 1005 
(1978); see United States v. Licavoli, 604 F.2d 613, 623 (9th Cir. 1979) (witness who testified voluntarily 
before grand jury did not waive fifth amendment privilege at trial), cert, denied, 100 S. Ct. 2151 (1980). But 
see Ellis v. United States, 416 F.2d 791, 803-05 (D.C. Cir. 1969) (waiver applies to later proceedings unless 
new material or new conditions give rise to further incrimination).

2141. 100 S. Ct. 2124 (1980).

The Supreme Court this term in Jenkins v. Anderson2141 held that the use of 
prearrest silence to impeach a criminal defendant’s credibility does not violate 
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the fifth amendment as applied to the states through the fourteenth amend
ment.2142 The Court reasoned that although the fifth amendment forbids 
prosecutorial comment about the silence of a defendant who claims the 
privilege,2143 a defendant who voluntarily takes the stand subjects himself to 
cross-examination and thus waives any fifth amendment right not to be 
impeached.2144 While recognizing that impeachment based on prearrest 
silence might induce a waiver of fifth amendment protections,2145 the Court 
reasoned that such action does not appreciably impair the policies underlying 
the fifth amendment because the threat of impeachment would not signifi
cantly affect the defendant’s decision whether to testify.214& Moreover, 
although a defendant might decide not to testify because of the risk of cross- 
examination, the court characterized thisas“a choice of litigation tactics.”2147 
Balancing this small cost against a defendant’s obligation to testify truthfully 
once he voluntarily has taken the stand, the Court found that the enhance
ment of reliability of the criminal process justified the use of prearrest silence 
in this manner.2148

2142. Id. at 2127-29. In Jenkins the defendant voluntarily took the stand in his trial for first degree 
murder to testify that he acted in self-defense. On cross-examination, in order to impeach the defendant’s 
testimony, the prosecutor inquired about the reason for the defendant’s two-week silence and failure to 
report the incident. Id. at 2127.

2143. Id.: see Griffin v. California, 380 U.S. 609, 614 (1965) (prosecutor’s comment about defendant’s 
decision not to testify violation of defendant’s right to remain silent).

2144. 100 S. Ct. at 2127. The Court relied heavily on Raffel v. United States, 271 U.S. 494 (1926), in 
which it ruled that a defendant who took the stand in his second trial could be impeached by reference to 
his failure to take the stand in his first trial. Id. at 496-97.

2145. 100 S. Ct. at 2128.
2146. Id. at 2128. Justice Stevens concurred, finding the fifth amendment irrelevant because the 

defendant was under no compulsion to testify. Id. at 2130 (Stevens, J., concurring).
2147. Id. at 2129.
2148. Id. at 2129 (opinion of Court). Stating that the Court’s decision “strikes a blow at two of the 

foundation stones of our constitutional system: the privilege against self-incrimination and the right to 
present a defense,” Justice Marshall, joined by Justice Brennan, vigorously dissented. Id. at 2133 
(Marshall, J., with Brennan, J., dissenting). Justice Marshall indicated that the Court’s decision contained 
three “patent” defects. First, Justice Marshall reasoned that because prearrest silence probably will not be 
probative of the defendant’s trial testimony, use of prearrest silence for impeachment purposes violates the 
due process clause of the fourteenth amendment. Id. at 2133-35. Second, he argued that drawing an 
inference from the defendant’s decision not to volunteer incriminating statements unlawfully impinges on 
the fifth amendment. Id. at 2135-37. Finally, he stated that using prearrest silence to impeach a defendant 
impermissibly burdens the defendant’s constitutional right to testify in his own defense. Id. at 2137.

2149. U.S. Const, amend. VI.
2150. Levine v. United States, 362 U.S. 610, 627 n.* (1960) (Brennan, J., dissenting); see United States 

v. Hernandez, 608 F.2d 741, 747 (9th Cir. 1979) (prejudice to defendant necessarily implied from improper 
exclusion of public; not necessary to show actual harm because difficult or impossible; no abuse of 
discretion because trial court reasonably limited trial); Martineau v. Perrin, 601 F.2d 1196, 1198 (1st Cir. 
1979) (showing of prejudice not necessary to reverse conviction in nonpublic proceeding).

2151. See Martineau v. Perrin, 601 F.2d 1196, 1200-01 (1st Cir. 1979) (defendant waived right to public 

SIXTH AMENDMENT ISSUES AT TRIAL

Public Trial. The sixth amendment guarantees a defendant the right to 
a public trial.2149 If a defendant’s right to a public trial has been violated, an 
appellate court will reverse the defendant’s conviction whether or not the 
violation prejudiced the defendant at trial.2150 A defendant may waive the 
right, however, as part of his deliberate trial strategy.2151 Last term in Gannett 
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Co. v. DePasquale2152 the Supreme Court held that a trial judge may close a 
pretrial hearing at the defendant’s request but left open the question of the 
trial judge’s ability to close a trial.2153 This term in Richmond Newspapers, Inc. 
v. Virginia2154 the Court confronted this problem and held that the first 
amendment guarantees the press and the public the right to attend criminal 
trials.2155 In so holding, the Court concluded that the presence of the press 
threatens the defendant’s right to a fair trial less at trial than at a pretrial 
hearing because the trial judge may utilize alternatives, such as sequestration, 
to insulate the jurors from prejudicial publicity.2156 Accordingly the Court 
ruled that a trial judge may close a trial only on the basis of an overriding 
interest articulated in the record.2157 This term the Eighth Circuit in United 
States v. Powers2158 ruled that the sixth amendment does not entitle the 
defendant to compel the trial judge to exclude the public from the trial.2159 
The court adopted the three-part test suggested by Justice Blackmun in 
Gannett2'50 to determine if the public should be excluded pursuant to a 
defendant’s request.2161 Under this test, which the defendant failed to meet in 
Powers,2162 the defendant must show a substantial probability that irreparable 
damage to his right to a fair trial will result from an open trial, that 
alternatives will not adequately protect his right to a fair trial, and that 
exclusion of the public will effectively protect the defendant from harm.2163

trial by accepting attorney’s tactical decision not to object or move for mistrial after discovering midway 
through trial that courtroom doors kept locked).

2152. 443 U.S. 368 (1979).
2153. Id. at 384.
2154. 100 S. Ct. 2814 (1980).
2155. Id. at 2828-29.
2156. Id. at 2830.
2157. Id. The Court did not reach the question of what circumstances would justify the finding of an 

overriding interest sufficient to close a criminal trial but noted that the first amendment rights of the public 
and press to attend criminal trials are not absolute. Id. at 2830 n.18. Justice Stewart indicated that a trial 
judge may impose reasonable restrictions on the time, place, and manner of access to criminal trials. Id. at 
2840 (Stewart, J., concurring). Justice Brennan noted that national security concerns may justify closure. 
Id. at 2839 n.24 (Brennan, J. with Marshall, J., concurring).

A trial judge may exclude the public from the courtroom if a witness’ life would be endangered by an 
open trial. See United States v. Hernandez, 608 F.2d 741, 746-48 (9th Cir. 1979) (court justified in 
excluding public when witness and family apparently in physical danger as evidenced by harassing phone 
calls and witness’ belief that “contract” on his life existed).

2158. 622 F.2d 317 (8th Cir. 1980).
2159. Id. at 321.
2160. 443 U.S. 368, 441-42 (1979) (Blackmun, J., dissenting).
2161. 622 F.2d at 321 (citing Gannett Co. v. DePasquale, 443 U.S. 368, 382 & n.ll (1979)).
2162. See id. at 323-24 (defendant made no showing of irreparable harm because defendant only 

interested in protecting himself and government’s offer to stipulate to defendant’s informing activities 
adequate alternative to closing trial).

2163. Gannett Co. v. DePasquale, 443 U.S. 368, 441-42 (1979) (Blackmun, J., dissenting).
2164. U.S. Const, amend. VI.
2165. Lewis v. United States, 146 U.S. 370, 372 (1892).

Confrontation Clause. The sixth amendment guarantees the accused
the right to confront any witnesses against him in a criminal prosecution.2164 
Thus, a defendant is constitutionally entitled to be present at every stage of 
the trial.2165 Nonetheless, the defendant may waive this right by voluntarily 
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being absent,2166 by disrupting the proceedings,2167 or by physically threaten
ing the life of a witness.2168

A defendant primarily secures the right to confrontation by cross-examin
ing hostile witnesses.2169 Any hinderance of a defendant’s ability to cross- 
examine a witness violates the sixth amendment if it prevents an inquiry into 
matters directly relevant to guilt or innocence2170 or into the bias or the 
credibility of the witness.2171 A trial judge, however, possesses discretion to 
limit questioning after full and substantial cross-examination has taken 
place.2172 Moreover, methods of impeachment that lack reliability, particu-

2166. See Taylor v. United States, 414 U.S. 17, 18, 20 (1973) (per curiam) (continuing trial after 
defendant voluntarily disappeared does not violate sixth amendment).

2167. Illinois v. Allen, 397 U.S. 337, 342-43 (1970).
2168. United States v. Balano, 618 F.2d 624, 629 (10th Cir. 1979). In holding that threats by a 

defendant on a witness’ life constitutes a waiver of the defendant’s constitutional right to confront a 
witness, the court relied on the common law principle that "one should not profit by his own wrong
Id.

2169. Davis v. United States, 415 U.S. 308, 315 (1974); see United States v. Summers, 598 F.2d 450, 460 
(5th Cir. 1979) (defendant’s right to cross-examine witness primary interest secured by confrontation 
clause); cf. Attoh v. Immigration & Naturalization Serv., 606 F.2d 1273, 1276 (D.C. Cir. 1979) (per 
curiam) (alien denied due process in deportation proceeding because not told either of right to counsel or of 
opportunity to examine evidence and cross-examine witnesses).

2170. See, e.g.. United States v. Grande, 620 F.2d 1026, 1036 (4th Cir. 1980) (reversible error when 
judge failed to permit defense to recall and cross-examine principal government witness explicitly subject to 
such recall concerning matters of direct relevance to government case); United States v. Bates, 617 F.2d 
585, 588-89 (10th Cir. 1980) (reversible error to limit cross-examination concerning shooting incident 
involving witness and defendant because clearly relevant to defendant’s claim that he was coerced into 
committing murder); United States v. Caudle, 606 F.2d 451, 456-57 (4th Cir. 1979) (defendant's right to 
cross-examine witness on subject matter of witness’ direct testimony cannot be denied merely because 
prosecutor already asked same or similar questions).

2171. Davis v. Alaska, 415 U.S. 308, 315 (1974); see Cheek v. Bates, 615 F.2d 559, 563 (1st Cir.) 
(because impeachment by showing bias through prior conduct reliable, defendant has right to probe such 
matters), cert, denied, 100 S. Ct. 2172 (1980); United States v. Hitchmon, 609 F.2d 1098, 1100 (5th Cir. 
1979) (court abused discretion by not permitting cross-examination of government agent concerning 
internal investigation of charges that agent committed perjury in course of investigation that led to 
prosecution of defendants); cf. United States v. Summers, 598 F.2d 450, 462 (5th Cir. 1979) (no abuse of 
discretion to limit impeachment cross-examination of witness granted blanket immunity because little 
motive to testify falsely).

2172. See United States v. Slade, 627 F.2d 293, 309 (D.C. Cir. 1980) (no abuse of discretion in limiting 
cross-examination of principal government witness because adequate information given under circum
stances of case and collateral nature of matters explored coupled with long and thorough cross- 
examination); United States v. Praetorius, 622 F.2d 1054, 1061 (2d Cir. 1979) (no abuse of discretion in 
limiting cross-examination of principal government witness regarding his false testimony at previous trial 
because inconsistency already adequately and effectively established), cert, denied, 444 U.S. 869 (1980); 
United States v. Elorduy, 612 F.2d 986, 989 (5th Cir.) (no abuse of discretion in limiting questions 
regarding informant’s past employment and fees informant received to show prior inconsistent statements 
because defense had ample opportunity to impeach and present essence of desired evidence before jury), 
cert, denied, 100 S. Ct. 2997 (1980); United States v. Caudle, 606 F.2d 451, 458-59 (4th Cir. 1979) (abuse of 
discretion to limit defense recross-examination of principal witness even though witness directly questioned 
about material initially prepared by witness then falsified by defendant because court’s discretion operative 
only after cross-examination fully exercised); United States v. Goodman, 605 F.2d 870, 879-81 (5th Cir. 
1979) (no abuse of discretion in limiting cross-examination of principal government witness concerning 
favorable tax treatment because defense counsel fully presented substance of impeaching information to 
jury); United States v. Summers, 598 F.2d 450, 459-60 (5th Cir. 1979) (although court prevented cross- 
examination of witness about which members of city council other than defendant received payoffs, no 
abuse of discretion because witness admitted making payoffs to city council members and his testimony 
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larly impeachment by reference to the witness’ prior bad conduct, enjoy little 
sixth amendment protection.* 2173 If the witness invokes the fifth amendment 
privilege when cross-examined, and thereby precludes inquiry into the subject 
matter of his direct testimony, the court will strike the direct testimony.2174 If 
the witness refuses to answer only questions on collateral matters, however, 
the court will allow the direct testimony to stand.2175 A defendant may waive 
the right to cross-examine a witness by failing to assert a valid ground for 
admitting the question at trial2176 or by declining to cross-examine as part of 
his trial strategy.2177

under grant of immunity exposed jury to sufficient facts to establish his reliability and provided adequate 
record from which defense counsel could argue witness biased); United States v. Vasilios, 598 F.2d 387, 
389-90 (5th Cir.) (no abuse of discretion in limiting cross-examination regarding bias of witness because 
defense counsel elicited substantial testimony impeaching witness on vigorous and effective cross- 
examination); cert, denied, 444 U.S. 967 (1979).

2173. See, e.g., Corbett v. Bordenkircher, 615 F.2d 722, 726-27 (6th Cir. 1980) (court properly limited 
cross-examination to impeach by bad character government witness regarding his court martial, 
dishonorable discharge, false testimony, criminal record, and psychiatric treatment when witness admitted 
prior murder conviction); United States v. Alderete, 614 F.2d 727, 728-29 (10th Cir. 1980) (court proper'} 
limited cross-examination of informant regarding illegal activities and employment before working for 
police and use of money paid to him by police in gambling activities because judge warned jury to carefully 
consider informant’s credibility and evidence admitted included witness’ felony conviction, dismissal of 
charges in exchange for testimony, gambling activities, and drug addiction); United States v. Leach, 613 
F.2d 1295, 1305 (5th Cir. 1980) (court properly limited cross-examination of witness giving detailed 
answers to specific questions consistent with his general notes of interview with defendant); cf. United 
States v. Slade, 627 F.2d 293, 304 (D.C. Cir. 1980) (although trial court abused discretion by erroneously 
ruling that records of witness’ confinement in mental hospital privileged, no prejudice because evidence 
indicated witness was drug addict and thief, had criminal record, acted as informant in return for reduction 
of charges, and had been been adjudged criminally insane).

2174. See United States v. Diecidue, 603 F.2d 535, 551-52 (5th Cir. 1979) (direct testimony of witness 
refusing to respond to cross-examination based on fifth amendment privilege must be struck if defendant’s 
inability to confront witness creates substantial danger of prejudice to defendant).

2175. See Dunbar v. Harris, 612 F.2d 690, 693-94 (2d Cir. 1979) (defendant not entitled to have direct 
testimony of witness stricken when witness asserted fifth amendment privilege to questions collateral to 
crimes for which defendant charged because assertion of privilege did not prevent defendant from testing 
truth of witness' direct testimony or impede questioning into weakness of witness’ identification of 
defendant); United States v. Diecidue, 603 F.2d 535, 551-52 (5th Cir. 1979) (no need to strike direct 
testimony when witness asserted privilege to questions regarding collateral matters and not witness’ direct 
testimony and defendant conducted thorough cross-examination to which privileged matter only would 
have been cumulative).

2176. See United States v. Price, 617 F.2d 455, 458-59 (7th Cir. 1979) (court did not abuse discretion by 
refusing to permit question concerning discussion with government agent about witness’ failure to file tax 
returns because court recognized legitimacy of inquiry into bias and impact of inquiry slight), cert, denied, 
444 U.S. 1081 (1980); Cheek v. Bates, 615 F.2d 559, 562-63 (1st Cir.) (no denial of right to confrontation 
when trial court refused to allow question regarding bias of government witness because defense counsel 
failed to make purpose of question clear to court), cert, denied, 100 S. Ct. 2172 (1980).

2177. See United States v. Stephens, 609 F.2d 230, 232-34 (5th Cir. 1980) (defense counsel waived right 
to confrontation for tactical reasons when stipulated to admission of transcript of earlier trial of three 
codefendants in return for government’s dismissal of all but one charge against defendant; right waived 
unless defendant dissents from counsel’s decision).

2178. A court may admit out of court statements that are not used as evidence against the accused 
without violating the confrontation clause. See United States v. Murray, 618 F.2d 892, 900 (2d Cir. 1980) 
(no violation of confrontation clause to admit taped conversation between unavailable informant and 
defendant because part of reciprocal and integrated conversation offered not for own truth but to provide

By admitting a declarant’s hearsay statement against the accused, a court 
prevents the accused from confronting the declarant at trial.2178 The court 
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nevertheless may admit such a statement without violating the sixth amend
ment if the statement bears clear indicia of reliability2179 and the declarant is 
unavailable for cross-examination.2180 A court may admit testimony from a

context for defendant’s admissions and because jury instructed not to consider statements as evidence).
A court may admit statements that fall within one of the exceptions to the general evidentiary rule that 

hearsay is inadmissible. See, e.g., United States v. Goodman, 605 F.2d 870, 877 & n.4 (5th Cir. 1979) 
(confrontation clause not violated when coconspirator’s testimony admitted under Federal Rule of 
Evidence 801(d)(2)(E) because coconspirator exception in Federal Rules of Evidence narrower than 
Georgia statute sustained in Dutton v. Evans, 400 U.S. 74, 83 (1970) (plurality opinion)); United States v. 
Nelson, 603 F.2d 42, 45 (8th Cir. 1979) (absent some unusual circumstance, confrontation clause not 
violated when hearsay admitted under coconspirator exception); United States v. Orrico, 599 F.2d 113, 118 
(6th Cir. 1979) (confrontation clause not violated because court assumed hearsay statement admissible 
under business records exception).

2179. Mancusi v. Stubbs, 408 U.S. 204, 213 (1972); see Dutton v. Evans, 400 U.S. 74, 88-89 (1970) 
(plurality opinion) (out of court statement reliable when declarant not asserting past fact, declarant had 
personal knowledge of role or identity of participants in crime, possibility remote that declarant’s 
recollection faulty, and circumstances indicate no reason to believe declarant misrepresented defendant’s 
involvement in crime); United States v. Neff, 615 F.2d 1235, 1241-42 (9th Cir. 1980) (because introduction 
of document from tax agency’s data storage and retrieval system presents little risk of faulty human 
recollection or deliberate misrepresentation, document not unreliable out of court statement at which 
confrontation clause directed); United States v. Castillo, 615 F.2d 878, 883 (9th Cir. 1980) (because 
defendant's confederate declared present intent to “kill a Mexican” not related to past fact subject to faulty 
recollection of declarant, confronation clause not violated); United States v. King, 613 F.2d 670, 673-74 
(7th Cir. 1980) (even though agency personnel could not recall interviews with defendant from which 
social security forms prepared, confrontation clause not violated when faulty recollection unlikely because 
records contained no assertion of past facts and were prepared at time of interviews and because little 
danger of unreliability because such interviews regularly conducted by agency personnel); United States v. 
Rosales, 606 F.2d 888, 889 (9th Cir. 1979) (per curiam) (confrontation clause not violated by admission of 
government agent’s testimony on out of court statements by coconspirator who did not testify because 
circumstances established reliability); United States v. Nelson, 603 F.2d 42, 47 (8th Cir. 1979) 
(confrontation clause not violated when statement of coconspirator admitted as evidence because 
coconspirator likely to speak truthfully in matters relating to common scheme, substantial evidence 
supported allegations, and jury cautioned to weigh testimony carefully).

Other courts have formulated the test of admissibility of out of court statements somewhat differently. 
The Seventh Circuit, for example, employs a two-part test: the declarant must have made the statement and 
circumstantial evidence must support the truth of the statement. See United States v. Blakey, 607 F.2d 779, 
786 (7th Cir. 1979) (no confrontation clause violation in admitting tape-recorded statement of heroin 
dealer from whom defendant police officers extorted money because declarant dealer clearly made 
statement and other evidence supported veracity). The Ninth Circuit deems hearsay declarations 
admissible if the declaration is very trustworthy and its value as evidence outweighs any risk to the 
defendant created by the introduction of evidence that cannot be cross-examined. See United States v. 
Nick, 604 F.2d 1199, 1202-04 (9th Cir. 1979) (per curiam) (statement of three-year-old child to mother 
concerning sexual assault trustworthy because appropriately made in child-like terminology in direct 
response to question while child in pain from assault and corroborated by physical evidence; statement 
more probative than other evidence and therefore interests of justice served by admitting it).

2180. Ohio v. Roberts, 100 S. Ct. 2531, 2538-39 (1980) (when hearsay declarant not present for cross- 
examination at trial, confrontation clause requires showing of unavailability); see United States v. Blakey, 
607 F.2d 779, 781 (7th Cir. 1979) (out of court declarant dead); cf. United States v. Nick, 604 F.2d 1199, 
1202 (9th Cir. 1979) (per curiam) (three-year-old victim of sexual attack could not be cross-examined 
because of “extremely tender years”).

This term the Sixth Circuit held that a trial court in certain circumstances may admit the grand jury 
testimony of a witness who professes an inability at trial to remember facts he stated before a grand jury. 
Tolbert v. Jago, 607 F.2d 753, 754 (6th Cir.) (per curiam), cert, denied, 444 U.S. 1022 (1980). Between his 
appearance before the grand jury and his appearance at trial, the witness was shot in the head. Id. When 
questioned at trial he indicated that he could not remember either facts pertaining to the murder he 
allegedly witnessed or his testimony before the grand jury. Id. at 753. Because the defendant apparently 
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prior trial or a preliminary hearing, if the testimony had been subjected to 
cross-examination, because that cross-examination substantially fulfills the 
purposes underlying the confrontation clause.* 2181 This term in Ohio v. 
Roberts2™2 the Supreme Court stated that the opportunity to cross-examine a 
witness at a preliminary hearing satisfies the confrontation clause.2183 The 
situation in Roberts, however, involved a preliminary hearing in which the 
defendant’s counsel called the witness and attempted to elicit exculpatory 
testimony on direct examination.2184 Because the Court considered this 
situation as effective a confrontation as a classic cross-examination, the Court 
held that the witness’ preliminary hearing testimony was admissible.2185

threatened the witness with physical harm, the court indicated that the defendant’s threat also might 
explain the witness’ loss of memory. Id. at 755. Whatever the cause for the witness’ loss of memory, the 
court ruled that the defendant’s constitutional rights had not been violated by admitting the witness’ grand 
jury testimony because the defendant waived his right to cross-examine the witness and the trial judge had 
sufficient reason to ascertain the trustworthiness of the witness’ grand jury testimony. Id. at 755.

2181. Mancusi v. Stubbs, 408 U.S. 204, 213-16 (1972) (cross-examined testimony from prior trial 
admissible); California v. Green, 399 U.S. 149, 165-68 (1970) (cross-examined testimony from preliminary 
hearing admissible).

2182. 100 S. Ct. 2531 (1980).
2183. Id. at 2540-41.
2184. Id. at 2535.
2185. Id. at 2541.
2186. 391 U.S. 123 (1968).
2187. Id. at 126; see United States v. Parker, 622 F.2d 298, 301-03 (8th Cir. 1980) (admission of 

codefendant’s statement to establish federal jurisdiction violated Burton rule); United States v. Longee, 603 
F.2d 1342, 1344-45 (9th Cir. 1979) (admission of codefendant’s statement that defendant gave instruction 
to shoot victim violated Bruton rule; rule applies to non-jury trials); Elliot v. Thompson, 599 F.2d 767, 769 
(6th Cir. 1979) (per curiam) (admission of codefendant’s statement placing defendant at scene of robbery
murder violated Bruton rule), cert, denied, 444 U.S. 932 (1980).

2188. See, e.g., English v. United States, 620 F.2d 150, 152-53 (7th Cir. 1980) (per curiam) (no Bruton 
error because statement permitted, but did not compel, inculpatory inference); United States v. Buckner, 
610 F.2d 570, 574 (9th Cir.) (no Bruton error because statements not powerfully incriminating, dealt with 
factual matters conceded by defendant, and court instructed jury to consider statements as admitted only 
against declarant), cert, denied, 100 S. Ct. 1646 (1980); United States v. Castro. 596 F.2d 674, 677 (5th Cir.) 
(Bruton violation only if statements directly implicate defendant), cert, denied, 444 U.S. 963 (1979); United 
States v. Belle, 593 F.2d 487, 493-96 (3d Cir.) (en banc) (Bruton rule inapplicable when codefendant’s 
statement did not mention defendant and implicateed defendant only to extent jury could draw inferences 
based on admissible evidence), cert, denied, 442 U.S. 911 (1979); United States v. Roach, 590 F.2d, 181, 185 
(5th Cir. 1979) (Bruton rule not violated when codefendant’s extrajudicial statement did not implicate 
defendant); United States v. Gravitt, 590 F.2d 123, 125 (5th Cir. 1979) (Bruton rule not violated when 
codefendant’s statement implicated only its maker); cf. United States v. DiGregario, 605 F.2d 1184, 1190 
(1st Cir.) (Burton error harmless because codefendant’s statement did not substantially incriminate 
defendant and jury acquitted defendant of act supported by statement), cert, denied, 444 U.S. 963 (1979).

2189. Harrington v. California, 395 U.S. 250, 254 (1969); see, e.g.. United States v. Buckner, 610 F.2d 
570, 574 (9th Cir.) (Bruton error harmless because prejudicial effect of codefendant’s inculpatory 
statements minimal in light of other substantial evidence), cert, denied, 100 S. Ct. 1646 (1980); United 

In the 1968 case of Bruton v. United States2™6 the Supreme Court held that 
a defendant’s constitutional right to confrontation is violated if the trial judge 
admits a codefendant’s extrajudicial statement when that codefendant does 
not testify.2187 Courts have interpreted the Bruton rule, however, to allow the 
trial judge to admit a codefendant’s statements unless the statements are both 
powerfully incriminating and clearly inculpatory with respect to the defend
ant.2188 Furthermore, improper admission of a codefendant’s statements may 
be a harmless error if the other evidence of guilt is overwhelming.2189
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Last term in Parker v. Randolph2190 the Supreme Court divided equally on 
the question whether interlocking confessions may be admitted without 
violating the sixth amendment.2191 The plurality opinion stated that the 
admission of interlocking confessions is proper under the sixth amendment, 
even though neither defendant testifies, if the judge gives the jury a limiting 
instruction.2192 Rejecting this apparently per se approach,2193 Justice 
Blackmun in his concurrence argued that a court should instead employ a 
harmless error analysis.2194

States v. DiGregario, 605 F.2d 1184, 1190 (1st Cir. 1979) (Bruton error harmless because codefendant’s 
statement did not substantially incriminate defendant and jury acquitted defendant of act supported by 
statement), cert, denied, 444 U.S. 937 (1980); Elliot v. Thompson, 599 F.2d 767, 769-70 (6th Cir.) (per 
curiam) (even though improper to admit codefendant’s statement placing defendant at scene of crime, 
Bruton error harmless because evidence overwhelming), cert, denied 444 U.S. 932 (1979); United States v. 
Vissars, 596 F.2d 400, 403-04 (9th Cir. 1979) (Bruton error harmless because incriminating statement of 
codefendant cumulative); Burkhart v. Lane, 591 F.2d 333, 333-34 (6th Cir. 1979) (per curiam) (Bruton 
violation harmless error because evidence of guilt overwhelming when defendant apprehended with hands 
wrapped in socks and holding armload of stolen guns outside burglarized home).

2190. 442 U.S. 62 (1979).
2191. Id. at 64 (Rehnquist, J., with Burger, C.J., Stewart & White, JJ.). Four other Justices adhered to 

the harmless error analysis of Bruton. Id. at 77 (Blackmun, J., concurring in part); id. at 80 (Stevens, J., 
with Brennan, & Marshall, JJ., dissenting).

2192. Id. at 69-75 (Rehnquist, J., with Burger, C.J., Stewart & White, JJ.). The plurality concluded that 
when the defendant’s confession is properly admitted the possible prejudice resulting from the jury’s 
consideration of the codefendant’s confession would not be so devastating that it would violate the 
defendant’s right to a fair trial. Id. at 74-75.

2193. See id. at 77 (Blackmun, J., concurring in part) (plurality adopts per se approach that Bruton 
inapplicable to interlocking confession case).

2194. Id. at 79. Under the facts of the case, Justice Blackmun indicated that although the admission of 
the codefendant's statement violated the confrontation clause of the sixth amendment, the error was 
harmless. Id. at 80-81. Agreeing with Justice Blackmun that a court should employ a harmless error 
analysis rather that a per se approach, the three dissenters argued that the admission of the codefendant’s 
confession was error under Bruton and was sufficiently prejudicial to require reversal of the conviction. Id. 
at 81-82 (Stevens, J., with Brennan & Marshall, JJ , dissenting).

2195. 622 F.2d 298 (8th Cir. 1980).
2196. Id. at 301. During the two years after a murdered person’s body was discovered, three defendants 

made statements that implicated themselves and each other. Id. at 299-300.
2197. Id. at 303. The court similarly reversed the robbery conviction of one of the three defendants 

because it could not find that the admission of the statements of two of the defendants was not harmless 
beyond a reasonable doubt. Id. at 303-04. Because that evidence was sufficient for the jury to convict him, 
the introduction of the statements of his codefendants was harmless. Id. at 304.

2198. U.S. Const, amend. VI.

This term the Eighth Circuit in United States v. Parker2195 adopted the 
approach taken by Justice Blackmun in Randolph when it found that the 
admission of the codefendants’ testimony violated Bruton.2196 In applying a 
harmless error test to determine whether the improperly admitted testimony 
contributed to the convictions, the court reversed the murder and felony
murder convictions of two defendants because it could not find beyond a 
reasonable doubt that the admission of a third defendant’s statements was 
harmless error.2197

Compulsory Process. The sixth amendment guarantees the accused the
right to obtain compulsory process of favorable witnesses.2198 A trial court’s 
denial of a requested subpoena may result in reversal if the defendant can 
show that the testimony sought was necessary to present an adequate 
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defense.2199 Reversal is not required, however, if the Government has made a 
reasonable, but unsuccessful, effort to locate a material defense witness.2200

The general rule has been that the compulsory process clause requires 
neither the court nor the Government to offer potential defense witnesses use 
immunity to encourage them to testify.2201 This term, however, the Third 
Circuit in Government of Virgin Islands v. Smith,2202 diverged from other 
circuits and ruled that under certain circumstances a court may require the 
Government to grant a defense witness statutory use immunity,2203 or the 
court may itself confer immunity upon a defense witness.2204 The Third

2199. See, e.g., United States v. Schwanke, 598 F.2d 575, 580 (10th Cir. 1979) (no error in denying 
request to subpoena defense witness at Government expense absent showing of necessity or lack of financial 
ability); United States v. Garner, 581 F.2d 481, 486-89 (5th Cir. 1978) (judge refused to issue subpoena for 
out-of-state witness; new trial required if defendant can show on remand that testimony relevant and 
necessary to defense).

2200. United States v. Glickman, 604 F.2d 625, 639 (9th Cir. 1979), cert, denied, 444 U.S. 1080 (1980); 
see United States v. Gonzalez, 582 F.2d 991, 992 (5th Cir. 1978) (per curiam) (no abuse of discretion in 
judge’s refusing continuance when Government made reasonable effort to locate informant).

Several circuits have considered the problem posed when the Government deliberately or negligently 
causes an alien witness to be unavailable to be interviewed or to testify at trial. The Ninth and Seventh 
Circuits will reverse convictions or dismiss indictments on due process grounds when the Government is 
solely responsible for the witness’ unavailability. Compare United States v. Calzada, 579 F.2d 1358, 1360- 
61 (7th Cir.) (if Government deports illegal aliens, knowing that they are potential witnesses, Government 
violates defendant’s due process rights), cert, denied, 439 U.S. 920 (1978) with United States v. Gonzalez, 
617 F.2d 1358, 1363-64 (9th Cir. 1980) (per curiam) (although deportation of illegal alien denied defendant 
opportunity to interview alien, no violation of due process because witness’ unavailability not attributable 
to unilateral Government action) and United States v. Hernandez-Gonzalez, 608 F.2d 1240, 1244 (9th Cir. 
1979) (due process violated only if unavailability of witness result of unilateral, overt governmental action; 
reversal not required because Government not responsible for alien’s escape and possibility of prejudice 
remote). The Fifth Circuit has rejected what it perceived to be the automatic reversal position of the Ninth 
and Seventh Circuits. In United States v. Avila-Dominguez, 610 F.2d 1266 (5th Cir. 1980), the Fifth 
Circuit indicated that although it agreed that a defendant’s constitutional rights are violated if the 
Government deports an alien witness before the defendant has the opportunity to interview him, a court 
should reverse a conviction or dismiss an indictment only if the defendant can prove that the witness’ 
testimony would have been helpful to the defendant. Id. at 1269. The Fifth Circuit refused to reverse the 
defendants’ convictions because “not the slightest suggestion [had] been made as to what testimony helpful 
to defendants these witnesses could offer.” Id. The court also rested its decision on the theory that the 
defendants, by failing to act diligently to locate and interview the illegal aliens before they were deported, 
waived their rights to this testimony. Id.

2201. See United States v. Praetorius, 622 F.2d 1054, 1064 (2d Cir. 1979) (Second Circuit follows 
general rule that Government need not grant defense witness statutory immunity, although open question 
whether under “extraordinary circumstances” due process requires government to confer immunity), cert, 
denied, 444 U.S. 869 (1980); United States v. Lenz, 616 F.2d 960, 962-64 (6th Cir.) (compulsory process 
clause does not require Government to confer statutory immunity on defense witnesses or authorize court 
to immunize witnesses; unnecessary to decide if under certain circumstances due process clause requires 
government to immunize defense witnesses), cert, denied, 100 S. Ct. 3028 (1980); United States v. Klauber, 
611 F. 2d 512, 519-20 (4th Cir. 1979) (Government must balance public interests in determining whether to 
grant immunity to defense witness who asserts fifth amendment because immunizing witness almost always 
permits witness to escape trial and punishment); United States v. Licavoli, 604 F.2d 613, 624 (9th Cir. 
1979) (Government under no duty to immunize prospective defense witnesses to remove their assertion of 
fifth amendment privileges as an obstacle to receiving their testimony), cert, denied, 100 S. Ct. 2151 (1980).

2202. 615 F.2d 964 (3d Cir. 1980).
2203. Id. at 974. See also 18 U.S.C. § 6003 (1976) (Government attorney may request court to 

immunize witness at trial or grand jury).
2204. 615 F.2d at 974. But see United States v. Lenz, 616 F.2d 960, 962 (6th Cir.) (court has no inherent 

power to grant immunity), cert, denied, 100 S. Ct. 3028 (1980); United States v. Klauber, 611 F.2d 512, 519 
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Circuit concluded that the Government must grant statutory use immunity if 
a defendant establishes that the Government intended to distort the fact- 
finding process by refusing to grant a request for statutory immunity.* 2205 The 
court noted that although the evidence to be offered by the defense witness 
must be relevant, the defendant need not establish that the witness’ testimony 
will be exculpatory or essential to the defendant’s case.2206 The court 
contrasted statutory immunity with the right to judicially conferred immu
nity, which is triggered not by a prosecutor’s misconduct but by the 
defendant’s need to present the witness’ exculpatory testimony.2207 The court 
concluded that if the proffered testimony of a witness is essential to the 
defense and clearly exculpatory,2208 and no countervailing state interest in 
declining to immunize the witness exists,2209 the court may confer immunity 
to implement the defendant’s right to compulsory process and due process.2210

(4th Cir. 1979) (Government not required to grant immunity to witness who otherwise would invoke 
privilege against self-incrimination if called to testify); United States v. Richardson, 588 F.2d 1235, 1241 
(9th Cir. 1978) (court has no power to grant use immunity to potential defense witnesses), cert, denied, 440 
U.S. 947 (1979); Ellis v. United States, 416 F.2d 791, 796-97 (D.C. Cir. 1969) (same); Earl v. United States, 
361 F.2d 531, 534 (D.C. Cir. 1966) (same), cert, denied, 388 U.S. 921 (1967).

2205. Government of Virgin Islands v. Smith, 615 F.2d at 968-69. If the Government refuses to grant 
use immunity, it must drop the charges against the defendant. Id.

2206. Id. at 969 & n.7. But see United States v. Praetorius, 622 F.2d 1054, 1064 (2d Cir. 1979) 
(materiality of testimony sought from defense witness important consideration in determining whether 
extraordinary circumstances require Government to grant immunity; testimony sought to attack credibili
ty of witness merely collateral), cert, denied, 444 U.S. 869 (1980); United States v. Klauber, 611 F.2d 512, 
518-19 (4th Cir. 1979) (no need for compelled immunity for witness whose testimony not related to areas 
concerning which immunized Government witnesses testified; thrust of testimony to be obtained merely 
cumulative).

2207. Government of Virgin Islands v. Smith, 615 F.2d at 969-70.
2208. See id. at 974 (testimony of eyewitness sought to establish that defendants did not participate in 

robbery essential to defense). The court drew an analogy to Chambers v. Mississippi, 410 U.S. 284 (1973), 
in which the Supreme Court ruled that adherence to a state rule of criminal procedure that effectively 
prevented a defendant from presenting trustworthy exculpatory evidence denied him a fair trial and 
therefore violated due process. Id. at 303. Similarly, the assertion of a fifth amendment privilege by a 
defense witness who had previously incriminated himself and thereby exculpated the defendant interfered 
with the defendant’s right to a fair trial in Smith. 615 F.2d at 970-72. The Smith court also required that 
immunity be properly sought in the district court and that the defense witness be available to testify. Id. at 
972.

2209. The court conceded that the remedy of judicially conferred immunity infringes on the traditional 
power of the executive to confer or withhold immunity. Accordingly, before a court may immunize a 
witness, it must consider legitimate state interests in not conferring immunity on a given witness who may 
be subject to criminal charges in the same matter at a later time. The court concluded that state interests 
will not greatly burden the Government because a grant of use immunity prevents only the use against the 
witness of the witness’ testimony and information and evidence derived from that testimony, and therefore 
the Government can safely prosecute by simply ignoring the immunized testimony. Id. at 973.

2210. Id. at 969-74. The court vacated the sentences of the defendants and remanded for the district 
court to determine whether, applying the guidelines set forth, the court should grant immunity. Id. at 974.
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IV. Sentencing, Parole, and Probation
SENTENCING

Legislators, judges, and the organized bar placed criminal sentencing 
reform near the top of the criminal justice agenda during the past decade. 
Judge Frankel, now retired, initiated much of the activity with a strong 
denunciation of existing sentencing practices2211 and a call for reform of 
sentencing procedures and underlying sentencing statutes.2212 Largely motiva
ted by concern about sentencing disparities,2213 congressional committees 
have devoted years to a still unsuccessful effort to revise the federal criminal 
code.2214 In addition, the American Bar Association has proposed significant 
revisions of sentencing practices,2215 although it has not urged a more active 
legislative role in sentencing policy.2216

Disparities in sentences for the same or similar offenses can result from 
decisions made before, during, and after sentencing.2217 The prosecutor 
initially determines the range of a defendant’s sentence through the charging 
decision2218 and, because most defendants engage in plea bargaining,2219 
greatly influences the ultimate sentence through disposition of charges and 
sentence recommendations.2220 Following a defendant’s conviction, the judge

2211. M. Frankel, Criminal Sentences: Law without Order 5-8 (1973) (criticizing unchecked 
sentencing powers of judges, widely unequal sentences, and lack of statutory sentencing criteria) 
[hereinafter Criminal Sentences], See generally Frankel, Lawlessness in Sentencing, 41 U. Cin. L. Rev. 
1 (1972). Judge Frankel has continued his activity in sentencing reform since his retirement; he served as a 
member of the American Bar Association’s Task Force on Sentencing Alternatives and Procedures. See 
ABA Standards, supra note 1, ch. 18.

2212. Criminal Sentences, supra note 2211, at 69-124 (proposing, inter alia, sentencing councils, 
appellate review of sentencing, and codification of sentencing criteria).

2213. See S. Rep. No. 96-553, 96th Cong., 2d Sess. 912-22 (1980) (criminal sentencing unfair, based on 
outdated assumptions, and in desperate need of reform); cf. H.R. Rep. No. 96-1396, 96th Cong., 2d Sess. 
431-32 (1980) (federal sentencing structure lacks coherence, rationality, uniformity, and fairness).

2214. In the 96th Congress, the House and Senate Judiciary Committees both reported criminal code 
revisions bills, S. 1722 and H.R. 6915, but neither measure was brought to a floor vote. See H.R. Rep. No. 
96-1396, supra note 2213, at 5-10 (discussing history of federal criminal code revision); S. Rep. No. 96-553, 
supra note 2213, at 11-16 (same).

2215. See, e.g., ABA Standards, supra note 1, § 18-2.1(e) (maximum prison terms should not exceed 
10 years in most cases and normally should not exceed five years); id. § 18-2.3 (alternatives to 
incarceration); id. § 18-3.1 (judicially established sentencing guidelines); id. § 18-6.4 (more formal 
sentencing proceedings); id. § 20-1.1 (appellate review of sentences after trial or guilty plea and at 
defendant’s initiative).

2216. Id. ch. 18, at 6-7 (role of legislature in sentencing must be recognized as limited; sentencing 
should be judicial function).

2217. Cf. Gottfredson, Parole Board Decision making: A Study of Disparity Reduction and the Impact of 
Institutional Behavior, 70 J. Crim. L. & Criminology 77, 77 n.5 (1979) (disparity can result from decision 
not to prosecute, incarceration or probation decision, and decision as to length of confinement).

2218. Schulhofer, Due Process of Sentencing, 128 U. Pa. L. Rev. 733, 735 (1980); see United States v. 
Brown, 602 F.2d 909, 912 (9th Cir. 1979) (prosecutorial discretion as to charging decision carries with it 
authority to determine potential punishment).

2219. See Ad. Off. of the United States Courts, Federal Offenders in United States 
District Courts 1974, at 16 (1977) (85% of convictions in federal court by pleas of guilty or nolo 
contendere); H. Miller, W. McDonald & J. Cramer, Plea Bargaining in the United States 16- 
24 (1978) (data from jurisdictions in 20 states show mean guilty plea rates ranging from 55% to 100%, 
with substantial majority over 80%); D. Newman, Conviction: The Determination of Guilt or 
Innocence Without Trial 3 & n.l (1964) (though precise data difficult to establish, roughly 90% of 
criminal convictions are by guilty pleas).

2220. Fed. R. Crim. P. 11 (e)( 1) (prosecutor may agree to recommend sentence as part of plea bargain);
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exercises broad discretion in selecting from a range of statutorily authorized 
sentences.* 2221 After sentencing, the United States Parole Commission deter
mines the defendant’s actual length of confinement,2222 using guidelines 
designed to provide objective criteria for determining parole eligibility.2223

Principles of Federal Prosecution, supra note 1, at 21 (same).
2221. See Schulhofer, supra note 2218, at 760-61 (noting procedural flexibility in sentencing process).
2222. See generally Parole Commission and Reorganization Act, 18 U.S.C. §§ 4202-4218 (1976). The 

Act establishes a minimum term the defendant must serve before becoming eligible for parole, id. § 
4205(a), and prescribes general criteria for granting release on parole, id. § 4206(a).

2223. 28 C.F.R. § 2.20 (1979) (guidelines to “promote a more consistent exercise of discretion” and to 
“enable fairer and more equitable decision-making without removing individual case consideration”).

2224. See Criminal Sentences, supra note 2211, at 11 (individualized sentencing under broad 
discretion not consistent with promise of equality under law).

2225. See Schulhofer, supra note 2218, at 765 (unwarranted disparities generate cynicism among 
prisoners).

2226. See S. Rep. No. 96-553, supra note 2213, at 922-24 (describing proposed system of grading 
offenses to determine maximum punishments); cf. H.R. Rep. No. 96-1396, supra note 2213, at 431 
(proposing sentencing guidelines be established by judiciary and approved by Congress). Determinate 
sentencing—or related terms such as “fixed,” “presumptive,” “guideline,” or “flat-time” sentencing— 
denotes “a system in which discretion deemed excessive has been removed or controlled . . . but in which 
that discretion deemed necessary remains." Crump, Determinate Sentencing: The Promises and Perils of 
Sentence Guidelines, 68 Ky. L.J. 1, 6-7 (1979-1980); cf. Schulhofer, supra note 2218, at 735 (determinate 
sentencing has no generally accepted meaning).

2227. See Schulhofer, supra note 2218, at 748-98 (recommending control of prosecutorial discretion 
based on “real offense” rather than offense charged by prosecutor and through judicial control of charge 
reduction agreement).

2228. See Criminal Sentences, supra note 2211, at 69-85 (recommending control of judicial 
discretion through sentencing councils and appellate review); cf. Schulhofer, supra note 2218, at 734 
(recommending operation of judicial discretion within narrower bounds, under meaningful standards, and 
subject to appellate review).

2229. See, e.g., United States v. Grayson, 438 U.S. 41, 47-48 (1978) (sentencing judge obligated to make 
decision based on defendant’s potential for rehabilitation); United States v. Robelo, 596 F.2d 868, 870 (9th 
Cir. 1979) (sentencing judge should tailor punishment to criminal rather than crime); 3 ABA Standards, 
supra note 1, ch. 18, at 6 (judiciary has unique position and perspective to evaluate individually offense and 
offender).

2230. See, e.g., Gun Control Act of 1968, 18 U.S.C. § 924(c) (1976) (mandatory minimum sentence and 
enhanced sentences for use of firearm during felony); Omnibus Crime Control Act of 1970, tit. X, 18 
U.S.C. § 3575 (1976) (enhanced sentences for "dangerous special offenders”); Comprehensive Drug Abuse 
Prevention and Control Act of 1970, 21 U.S.C. § 841(b) (1976) (enhanced sentences for “special dangerous 
drug offenders”).

2231. See Blackledge v. Perry, 417 U.S. 21, 27-29 (1974) (due process violated by prosecution of 
defendant on more serious charge after appeal of conviction); North Carolina v. Pearce, 397 U.S. 711, 724 
(1969) (due process violated by judge’s imposition of more severe sentence after appeal of conviction absent 

Concerns about sentencing disparities stem from the belief that such 
inequalities undermine public confidence in the integrity and reliability of the 
judicial system2224 and militate against rehabilitation by creating resentment 
among prisoners.2225 Although some proposals would reduce sentencing 
disparities by establishing “determinate” sentences2226 or narrowing prosecu
torial2227 and judicial discretion,2228 the view has remained strong that courts 
should tailor sentences to promote the speedy and successful rehabilitation of 
the individual defendant.2229 As a result, statutory sentencing revisions have 
tended to work specific rather than general changes in existing law.2230 Courts 
have effected such changes principally in discrete decisions by applying the 
limited due process protections accorded sentencing practices2231 or by 
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construing specific statutory sentencing provisions.2232 Thus, after nearly a 
decade of “sentencing reform” discussion, no consensus has emerged to 
replace the statutory and judicial premises of the present system.

post conviction conduct justifying increased severity); cf. Baldasar v. Illinois, 100 S. Ct. 1585, 1586 (1980) 
(per curiam) (right to counsel violated when uncounseled misdemeanor conviction used to enhance 
sentence); United States v. Tucker, 404 U.S. 443, 448-49 (1972) (right to counsel violated by consideration 
of uncounseled convictions in sentencing determination); Mempa v. Rhay, 389 U.S. 128, 134-37 (1967) 
(right to counsel violated by lack of counsel at state sentencing hearing); United States v. DiFrancesco, 604 
F.2d 769, 780 n.12 (2d Cir. 1979) (double jeopardy clause violated by statutory provision for Government 
appeal of sentence), cert, granted, 444 U.S. 1070 (1980). But cf. United States v. Roberts, 100 S. Ct. 1358, 
1362 (1980) (no due process violation when defendant’s refusal to cooperate with Government used as 
sentencing factor); United States v. Grayson, 438 U.S. 41, 53-54 (1978) (due process not violated when 
judge’s belief of defendant’s untruthfulness at trial used as sentencing factor).

2232. See Bifulco v. United States, 100 S. Ct. 2247, 2253-54 (1980) (special parole term under 
Comprehensive Drug Abuse Prevention and Control Act inapplicable to conspiracy convictions under 
Act); Busic v. United States, 100 S. Ct. 1747, 1749 (1980) (enhanced sentence for use of firearm during 
felony inapplicable to convictions under statutes with separate enhancement provisions). See generally 
notes 2286-90 infra and accompanying text (discussing Bifulco); notes 2271-76 infra and accompanying 
text (discussing Busic).

2233. See United States v. Cohen, 617 F.2d 56, 59 (4th Cir. 1980) (per curiam) (sentencing in federal 
system “purely statutory”). See generally 18 U.S.C. §§ 3561-3578(1976).

2234. Fed. R. Crim. P. 32.
2235. Id. 32(a)(1). The Supreme Court has suggested but not decided that the sixth amendment 

guarantee of a speedy trial may apply equally to sentencing. Pollard v. United States, 352 U.S. 354, 361 
(1957) (assuming sentencing is viewed as part of trial for application of sixth amendment, no violation of 
sixth amendment or rule 32(a)(1) when two-year delay in sentencing not purposeful or oppressive and 
oversight corrected after discovery).

2236. United States v. Daugherty, 269 U.S. 360, 363 (1926). See United States v. Moss, 614 F.2d 171, 
175 (8th Cir. 1980) (resentencing required when trial judge’s order on 19-count conviction ambiguous 
because of susceptibility to various interpretations and internal self-contradiction).

2237. Fed. R. Crim. P. 43(a). Under rule 43, the defendant has the right to be present at resentencing if 
the sentence is made more onerous or if the entire sentence is set aside and the cause remanded for 
resentencing, but not if the sentence is reduced under rule 35. United States v. McClintic, 606 F.2d 827, 
828-29 (8th Cir. 1979) (per curiam).

2238. See Fed. R. Crim. P. 43(b) (after initial presence, defendant waives right to be present by 
voluntary absence or disruptive conduct justifying exclusion from courtroom); cf. United States v. Ortiz, 
603 F.2d 76, 81 (9th Cir. 1979) (defendant waives claim to equitable consideration upon failure to appear 
on original sentencing date).

2239. Fed. R. Crim. P. 32(a)(1); see United States v. Navarro-Flores, No. 78-3735, slip op. at 2745 (9th 
Cir. Apr. 11, 1980) (per curiam) (remand for resentencing required when judge affords only counsel 
opportunity to speak; rule 32(a)(1) requires that defendant be given personal invitation to make statement 
before sentencing). But cf. United States v. Pino, 608 F.2d 1001, 1004 (4th Cir. 1979) (no abuse of judge’s 
discretion to refuse recess at time of sentencing for production of character witness by defendant when 
judge assumed witness would testify favorably and judge could rely on presentence report).

Imposition of Sentence. In the federal system, the power to sentence is
statutorily derived2233 and is governed by rule 32 of the Federal Rules of 
Criminal Procedure.2234 The sentence must be imposed without unreasonable 
delay2235 and must be expressed in terms clearly revealing the court’s 
intention.2236

The defendant has the right2237 and responsibility2238 to be present for the 
imposition of sentence. The trial court must allow counsel the opportunity to 
speak on behalf of the defendant and must personally address the defendant to 
inquire whether he or she wishes to make a statement or present any 
information in mitigation of punishment.2239 The same opportunity to address 
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the court is extended to the Government’s attorney.2240 After sentencing, the 
court must advise a defendant who has not pleaded guilty of the right to 
appeal and the right of an indigent person to apply for leave to appeal in 
forma pauperis.2241 Upon the request of any defendant, the court clerk must 
prepare and file a notice of appeal on the defendant’s behalf.2242

A trial judge has wide discretion in determining the type and length of 
sentence to impose,2243 subject to the bounds of the governing statute.2244 In 
making these determinations, the judge may conduct an inquiry of broad 
scope2245 that is essentially unlimited in the type2246 or sources2247 of informa
tion that may be considered. Moreover, a trial judge usually need not provide 
an explanation for the sentence imposed.2248

As long as a sentence is procedurally and statutorily sound, appellate 
courts generally may not review the trial judge’s exercise of sentencing 
discretion.2249 Nonetheless, the sentencing process must meet due process

2240. Fed. R. Crim. P. 32(a)(1).
2241. Id. 32(a)(2). The court has no corresponding duty following a defendant’s plea of guilty or nolo 

contendere. Id.
2242. Id.
2243. United States v. Tucker, 404 U.S. 443, 446 (1972); see Granville v. United States, 613 F.2d 125, 

126 (5th Cir. 1980) (per curiam) (within statutory limits, district court judge allowed wide discretion in 
sentencing); United States v. Inendino, 604 F.2d 458, 463 (7th Cir.) (per curiam) (even under enhanced 
sentencing statute, trial judge retains same broad discretion as in usual sentencing process), cert, denied, 
444 U.S. 932 (1979); United States v. Walton, 602 F.2d 1176, 1181 (4th Cir. 1979) (within judge’s 
discretion to sentence defendant to maximum penalties under statute).

2244. See United States v. Hayes, 589 F.2d 811, 826-27 (5th Cir.) (within judge's discretion to impose 
any sentence that falls within statutory limits), cert, denied, 444 U.S. 847 (1979); cf. United States v. Smith, 
602 F.2d 834, 839 (8th Cir.) (within judge’s discretion to suspend sentence or provide for immediate parole 
eligibility despite mandatory 25-year sentence provision for armed robbery of post office), cert, denied, 444 
U.S. 902 (1979).

2245. 18 U.S.C. § 3577 (1976). This section provides that “[n]o limitation shall be placed on the 
information concerning the background, character, and conduct of a person convicted of an offense which 
a court of the United States may receive and consider for the purpose of imposing an appropriate 
sentence.” Id.

2246. United States v. Tucker, 404 U.S. 443, 446 (1972); see United States v. Beecroft, 608 F.2d 753, 
762 (9th Cir. 1979) (in prescribing sentence, judge may consider relevant facts in defendant’s personal 
history and occupation).

2247. United States v. Tucker. 404 U.S. 443, 446 (1972); see United States v. Fatico, 603 F.2d 1053. 
1056-57 (2d Cir. 1979) (judge may consider reliable hearsay information in sentencing defendant despite 
defendant’s inability to confront or cross-examine witnesses who supplied information), cert, denied, 444 
U.S. 1073 (1980); cf. United States v. Grayson, 438 U.S. 41, 55 (1978) (in determining sentence, judge may 
consider own belief that defendant’s testimony perjured); United States v. Dobson, 596 F.2d 868, 870 (9th 
Cir. 1979) (in formulating sentence, judge may consider own belief that defendant’s criminal activity 
greater than that charged).

2248. See United States v. Bacheler, 611 F.2d 443, 450 (3d Cir. 1979) (explanation for sentence not 
required); United States v. Aleman, 609 F.2d 298, 311 (7th Cir. 1979) (same), cert, denied, 445 U.S. 946 
(1980); cf United States v. Montoya, 612 F.2d 792, 793 (3d Cir. 1980) (explanation of sentence would 
eliminate issue on appeal, but not required by law); United States v. Bucchino, 606 F.2d 590, 591 (5th Cir. 
1979) (per curiam) (commendable forjudge to give reasons for sentence imposed, but not required to do so 
by law). But cf. United States v. Beecroft, 608 F.2d 753, 761-62 (9th Cir. 1979) (explanation of sentences 
required when court gives disparate sentences to codefendants, although formal statement of reasons not 
necessary).

2249. Dorszynski v. United States, 418 U.S. 424, 431 (1974); see United States v. Ponticelli, 622 F.2d 
985, 989-90 (9th Cir. 1980) (judge may reject without explanation recommendation of presentence report; 
no basis for appellate review if sentence within statutory maximum); United States v. Thompson, 612 F.2d 



1980] Project: Criminal Procedure 495

requirements.* 2250 Thus, limited review is available to consider whether the 
judge based the sentencing decision on proper information,2251 exercised 
discretion in the proper manner,2252 2253 or exercised discretion at all.2255 If the 
trial judge is unavailable to sentence a defendant, a successor judge familiar 
with the case may impose sentence.2254 At the discretion of the court, 
however, a new trial may be ordered if the successor judge feels unqualified to 
sentence the defendant.2255

233, 234 (6th Cir. 1980) (court of appeals has no jurisdiction to reverse sentence within statutory limits 
even though sentence appears unjust); United States v. Main, 598 F.2d 1086, 1094 (7th Cir.) (weight to be 
given various sentencing factors matter of discretion with which appellate court will not interfere), cert, 
denied, 444 U.S. 943 (1979). But see Yates v. United States, 356 U.S. 363, 366-67 (1958) (per curiam) 
(imposing new sentence when district judge did not properly exercise sentencing discretion).

2250. Gardner v. Florida, 430 U.S. 349, 358 (1977) (plurality opinion); see Townsend v. Burke, 334 
U.S. 736, 740-41 (1948) (due process violated when defendant disadvantaged by lack of counsel at 
sentencing hearing).

It has been suggested that appellate courts may intervene in the sentencing judgment “under the guise of 
examining the sentencing ‘process.’” Kutak & Gottschalk, In Search of a Rational Sentence: A Return to 
the Concept of Appellate Review, 53 Neb. L. Rev. 463, 473 (1974); cf. Dorszynski v. United States, 418 U.S. 
424, 443 (1974) (although appellate modification of statutorily authorized sentence not permitted, careful 
scrutiny of sentencing process appropriate in appellate review).

2251. See United States v. Keuylian, 602 F.2d 1033, 1043 (2d Cir. 1979) (scope of review limited absent 
claim sentencing judge relied on materially incorrect information or took into account improper 
considerations); United States v. Noll, 600 F.2d 1123, 1130 (5th Cir. 1979) (absent illegal sentence or gross 
abuse of judge's broad discretion, sentence not to be disturbed on appeal); cf. United States v. Walton, 602 
F.2d 1176, 1181 (4th Cir. 1979) (nature of sentences received by appellant's codefendants in other 
jurisdictions irrelevant to sentencing court).

2252. See Dorszynski v. United States, 418 U.S. 424, 425-26 (1974) (express finding that young offender 
would not benefit from sentencing under Federal Youth Corrections Act must be made on record, but 
unnecessary that finding be accompanied by supporting reasons); United States v. Pino, 608 F.2d 1001, 
1004 (4th Cir. 1979) (no abuse of discretion in refusal to grant recess at time of sentencing for production of 
character witness by defendant when judge assumed witness would testify favorably and judge could rely 
on presentence report).

2253. Dorszynski v. United States, 418 U.S. 424, 443 (1974); Yates v. United States, 356 U.S. 363, 366- 
67 (1958) (per curiam).

2254. Fed. R. Crim. P. 25(b) (another judge may perform duties required after verdict or finding of 
guilt when trial judge unable to do so because of absence, death, sickness, or other disability); United States 
v. Niemiec, 611 F.2d 1207, 1212 (7th Cir. 1980) (proper for successor judge to pass sentence if trial judge 
unavailable and successor judge familiar with all aspects of case); United States v. Ortiz, 603 F.2d 76, 81 
(9th Cir. 1979) (same).

2255. Fed. R. Crim. P. 25(b); United States v. Niemiec, 611 F.2d 1207, 1212 (7th Cir. 1980).
2256. 18 U.S.C. § 3651 (1976). Unlike courts in many state systems, federal courts have no inherent 

power to suspend sentences or to place a defendant on probation; section 3651 is the sole source of a district 
court’s power to suspend imposition or execution of a sentence. See United States v. Cohen, 617 F.2d 56, 58 
(4th Cir. 1980) (per curiam) (trial judge suspended 23 months of three-year sentence; remanded because 
section 3651 limits actual confinement under suspended sentence to six months). The length of the 
probationary term imposed is within the sole discretion of the trial court, subject only to the statutory five- 
year maximum period. 18 U.S.C. § 3651. The Fourth Circuit held this term that the probationary period is 
not tolled during a defendant’s successful appeal of a revocation action based on an unconstitutional 
search. United States v. Workman, 617 F.2d 48, 51 (4th Cir. 1980). The sentencing judge reinstated the 
defendant’s probation after the appeal but denied credit for the Il-month period the appeal was pending. 
Id. at 50. In reversing the court of appeals reasoned that because the revocation action was not based on the 
defendant's own wrongful acts, the probationary period could not be extended beyond the original five-year 
period. Id.

2257. 18 U.S.C. § 3651 (1976): see United States v. Tonry, 605 F.2d 144, 148 (5th Cir. 1979) (no abuse 

For convictions not punishable by death or life imprisonment, federal 
courts may suspend any sentence of imprisonment imposed and may place a 
defendant on probation.2256 The sentencing court may attach conditions to the 
terms of a defendant’s probation.2257 Although the court may recommend a 
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particular institution at which the sentence is to be served,2258 the Attorney 
General has the statutory authority to decide a prisoner’s place of confine
ment,2259 compute sentences, and apply credit for time served.2260 Similarly, 
the executive branch, not the judiciary, is responsible for making parole 
decisions that determine the actual length of sentence the defendant serves.2261

of discretion for judge to make probation for violations of Federal Election Campaign Act subject to 
condition that probationer participate in no political activity for three years); United States v. Stout, 601 
F.2d 323, 325 (7th Cir. 1979) (no abuse of discretion forjudge to make probation for failure to file federal 
income tax returns subject to condition of timely filing of returns).

2258. See United States v. Aleman, 609 F.2d 298, 309 (7th Cir. 1979) (sentencing judge may 
recommend state institution as place for service of federal sentence), cert, denied, 445 U.S. 946 (1980).

2259. 18 U.S.C. § 4082 (1976). Thus, a judge has no power to make a federal sentence concurrent with a 
prior state sentence; such an arrangement would preempt the Attorney General’s prerogative to choose the 
place of a defendant’s confinement. United States v. Aleman, 609 F.2d 289, 309 (1979), cert, denied, 445 
U.S. 946 (1980); cf. United States v. Warsen, 610 F.2d 680, 685 (9th Cir. 1980) (trial court order crediting 
federal sentence with time spent in state custody in effect specifies where prisoner will serve federal 
sentence and thus conflicts with Attorney General’s exclusive authority under 18 U.S.C. § 4082). But cf. 
United States v. Green, 600 F.2d 154, 159 (8th Cir. 1979) (per curiam) (no abuse of trial judge’s discretion 
to impose five-year sentence of imprisonment to run consecutively with five-year state sentence).

2260. 18 U.S.C § 3568 (1976); accord, United States v. Edick, 603 F.2d 772, 778 n.9 (9th Cir. 1979); 
United States v. Clayton, 588 F.2d 1288, 1292 (9th Cir. 1979). Thus, the proper remedy for an abuse of 
discretion in computing sentences or denying credit for time served is not reduction of sentence under rule 
35 but a writ of habeas corpus, a writ of mandamus, or civil rights relief under 42 U.S.C. § 1983. United 
States v. Warren, 610 F.2d 680, 685 (9th Cir. 1980).

2261. See United States v. Washington, 608 F.2d 292, 293 (8th Cir. 1979) (per curiam) (judiciary has no 
power, either at time of sentencing or later, over when defendant released); United States v. Missio, 597 
F.2d 60, 62 (5th Cir. 1979) (per curiam) (parole authorities, and not president or judiciary have authority 
over paroles, pardons, and clemency).

2262. Federal Magistrates Act, Pub. L. No. 96-82, § 7(a)(1), 93 Stat. 645 (1979) (codified at 18 U.S.C. § 
3401(a) (Supp. Ill 1979)). Prior to the 1979 amendments, magistrates’jurisdiction extended only to “minor 
offenses,” as defined in the statute. 18 U.S.C. § 3401(f) (1976) (repealed 1979).

2263. 18 U.S.C. § 3401(a) (Supp. Ill 1979).
2264. Id. § 3401(b). Prior to the defendant’s consent to a magistrate’s jurisdiction, the magistrate must 

advise the defendant of the right to trial, judgment, and sentencing by a district judge as well as of the right 
to jury trial before either a district judge or a magistrate. Id. For a discussion of the constitutional and 
policy arguments against criminal trials by magistrates, see Note, The Validity of United States Magistrates' 
Criminal Jurisdiction, 66 Va. L. Rev. 697, 716 (1974).

2265. 18 U.S.C. § 3401(g) (Supp. Ill 1979).
2266. Id.
2267. For critical examinations of the prosecutor’s role in sentencing, see Alschuler, Sentencing Reform 

and Prosecutorial Power: A Critique of Recent Proposals for “Fixed" and “Presumptive” Sentencing, 126 U. 

This term Congress gave United States magistrates jurisdiction to try 
persons accused of, and to sentence defendants convicted of, misdemean
ors.2262 Magistrates may exercise such jurisdiction, however, only upon 
designation by the district court2263 and upon specific written consent by the 
defendant.2264 For youth offenders, the magistrate may not impose a sentence 
greater than one year’s incarceration or probation for a misdemeanor or six 
months for a petty offense.2265 The youth must, moreover, be released under 
supervision no later than three months before expiration of the sentence.2266

Role of Prosecutors in Sentencing. Although courts have primary
responsibility for sentencing, prosecutors can play an important role through 
the initial charging decision, plea bargaining, and sentencing recommenda
tion.2267 Recently published Justice Department guidelines recognize and 
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recommend a more active role for United States attorneys in sentence 
determinations.2268 United States attorneys are encouraged to assure that 
relevant facts are brought to the attention of both the sentencing court and the 
Parole Commission and, in “appropriate cases,” to make sentencing and 
parole release recommendations.2269 The guidelines reiterate the provision of 
rule 11(e) of the Federal Rules of Criminal Procedure that federal prosecutors 
may agree to sentencing recommendations as part of a plea bargain.2270 In 
recommending a sentence, prosecutors should consider the seriousness of the 
offense, the background of the defendant, and the extent to which the 
recommended sentence would further the objectives of criminal sentenc
ing.2271 Although the court’s ultimate responsibility for imposing sentence 
provides a check on prosecutorial power, prosecutors have great discretion 
not only in plea bargaining but also in the charging decision, which 
determines the range of punishments a defendant faces.2272 The Justice 
Department guidelines provide that prosecutors generally should bring the 
most serious sustainable charge against the defendant.2273 Although the 
guidelines explain the policy in terms of equal treatment of offenders,2274 it 
also has the effect of maximizing prosecutors’ bargaining power in subsequent 
stages of the case.

Pa. L. Rev. 550, 577 (1978) (equal justice threatened more by prosecutors than by trial judges); Coffee, 
The Repressed Issues of Sentencing: Accountability, Predictability, and Equality in the Era of the Sentencing 
Commission, 66 Geo. L.J. 957-91 (1978) (sentencing disparities created by judges at sentencing and 
prosecutors at plea bargaining); Schulhofer, supra note 2218, at 734 (control of judicial discretion in 
sentencing could create more problems than it solves unless prosecutorial discretion and plea bargaining 
also brought under control).

2268. Principles of Federal Prosecution, supra note 1, at 50-52 (government attorneys should 
recommend sentence when part of plea bargain or when public interest warrants).

2269. Id. at 46. The Federal Rules of Criminal Procedure require the court to afford the government 
attorney an opportunity to speak at sentencing. Fed. R. Crim. P. 32(a)(1).

2270. Principles of Federal Prosection, supra note 1, at 50-52; see Fed. R. Crim. P. 11(e) 
(prosecutor may agree to recommend sentence or not oppose defendant’s request for particular sentence as 
part of plea agreement, with understanding that recommendation or request not binding on court).

2271. Principles of Federal Prosecution, supra note 1, at 50-52.
2272. United States v. Batchelder, 442 U.S. 114, 124 (1979); Bordenkircher v. Hayes, 434 U.S. 357, 

364-65 (1978); see United States v. Brown, 602 F.2d 909, 912 (9th Cir. 1979) (prosecutor’s discretion to 
choose statute under which to prosecute entails authority to choose potential penalty); cf. Lovett v. 
Butterworth, 610 F.2d 1002, 1004-07 (1st Cir. 1979) (due process violated when defendant indicted on 
more serious charge after exercising right to appeal misdemeanor conviction and obtain trial de novo in 
two-tiered court system); United States v. Guido, 597 F.2d 194, 198-99 (9th Cir. 1979) (unjust prosecution, 
requiring reversal under supervisory powers, when defendant charged and convicted in separate 
jurisdictions for single continuing conspiracy).

2273. Principles of Federal Prosecution, supra note 1, at 16. The guidelines say that a prosecutor 
should charge or recommend that the grand jury charge the defendant with the “most serious offense that 
is consistent with the nature of the defendant’s conduct, and that is likely to result in a sustainable 
conviction,” unless a precharge plea agreement is reached. Id. at 19-20.

2274. Id. at 17 (equal justice ensured by guarantee that every defendant starts from same position of 
being charged with most serious criminal act committed).

The importance of the prosecutor’s charging power is particularly clear in 
decisions to invoke special federal sentence enhancement statutes, which 
provide up to twenty-five years imprisonment for particular types of criminal 
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activity22^ or for particular classes of offenders.2276 These “special offender” 
statutes impose additional precautionary procedural requirements on the 
prosecutor and the court. The Government must provide the defendant with 
pretrial notice of the grounds for sentence enhancement,2277 and the court 
must conduct a presentence hearing to determine whether the defendant is a 
“dangerous special offender.”2278 At the hearing, the defendant is entitled to 
the assistance of counsel, compulsory process, and the cross-examination of 
witnesses.2279

The “special offender” statutes contain an additional provision enabling an 
appellate court to impose any sentence that the sentencing court could have 
imposed or to remand the case for further proceedings.2280 This term, in the 
Government’s first direct appeal to increase an offender’s sentence, the 
Second Circuit held the statutory provision unconstitutional under the double 
jeopardy clause.2281

Presentence Investigation and Report. The United States Probation 
Service must make a presentence investigation and report to the court before 
the court imposes a sentence or grants probation2282 unless the court finds the

2275. See 18 U.S.C. § 924(c) (1976) (sentence enhanced for second or subsequent conviction under 
firearms statute); 21 U.S.C. § 841(b)(1)(B) (1976) (sentence enhanced for second or subsequent offenses of 
using telephone facilities for narcotics crimes).

2276. See 18 U.S.C. § 3576 (1976) (increased confinement for dangerous special offender status based 
on pattern of criminal activity, prior convictions, or racketeering); 21 U.S.C. § 849 (1976) (increased 
confinement for dangerous special drug offender status determined under similar criteria). The increased 
sentence may not be “disproportionate in severity to” the sentence-triggering offense and in no case may 
exceed 25 years. 18 U.S.C. § 3575(b) (1976); 21 U.S.C. § 849(b) (1976).

2277. See 18 U.S.C. § 3575(a) (1976) (prosecuting attorney must file pretrial notice setting out with 
particularity reasons for believing defendant to be dangerous special offender); 21 U.S.C. §§ 849(a)(1) & 
851(a)(1) (1976) (same).

2278. See 18 U.S.C. § 3575(b) (1976) (court must notify defendant and Government of presentence 
hearing at least 10 days in advance; hearing held by court sitting without jury); 21 U.S.C. § 849(b) (1976) 
(same). The drug offender statute sets out more detailed procedural requirements for use of the enhanced 
sentence provisions. 21 U.S.C. § 851 (1976).

2279. 18 U.S.C. § 3575(b) (1976); 21 U.S.C. § 849(b) (1976). Special offender sentencing hearings, 
however, do not require the full array of constitutional procedural protections available to the defendant in 
a criminal trial. See United States v. Bowdach, 561 F.2d 1160, 1174-75 (5th Cir. 1977) (due process does 
not require all procedural protections afforded in criminal trial; those within statute are adequate). At least 
one commentator has argued that additional procedural safeguards are necessary for the enhanced 
sentencing statutes to pass due process scrutiny. See Note, Constitutionality of Statutes Permitting 
Increased Sentences for Habitual or Dangerous Criminals, 89 Harv. L. Rev. 356, 383 (1975) (defendant 
entitled to written findings of specific facts on which court relies for imposing increased sentence, full 
confrontation rights, and requirement of proof beyond a reasonable doubt).

Challenges that the statutes are unconstitutional because dangerousness need be shown only by a 
preponderance of the evidence have not been successful. See United States v. Inendino, 604 F.2d 458, 463 
(7th Cir. 1979) (per curiam) (courts of appeals have uniformly permitted proof of dangerousness by 
preponderance of evidence because section provides enhancement of sentence and does not create separate 
criminal charge), cert, denied, 444 U.S. 932 (1980); cf. United States v. Fatico, 603 F.2d 1053, 1054-57 (2d 
Cir. 1979) (prosecution’s burden of proof should not be beyond reasonable doubt because findings of facts 
for sentencing distinguishable from findings of facts for guilt), cert, denied, 444 U.S. 1073 (1980).

2280. 18 U.S.C. § 3576 (1976); 21 U.S.C. § 849(h) (1976). On appeal by the Government, the court may 
increase, reduce, or affirm the sentence; on appeal by the defendant, however, the court may only affirm or 
reduce the sentence. Id.

2281. United States v. DiFrancesco, 604 F.2d 769, 787 (2d Cir. 1979), cert, granted, 444 U.S. 1073 
(1980); see notes 2474-77 infra and accompanying text (discussing DiFrancesco).

2282. Fed. R. Crim. P. 32(c)(1). Rule 32(c) governs the conduct of presentence investigations, the 
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trial record adequate for resentencing purposes or the defendant, with the 
court’s permission, waives the presentence investigation.* 2283 The report must 
include any prior criminal record of the defendant and such information 
about the defendant’s characteristics, financial condition, and general circum
stances as the court may require or find helpful.2284 No formal limitations 
have been placed on the contents of the presentence report; it may contain 
hearsay and information bearing no relation to the crime for which the 
defendant is charged.2285

preparation of the presentence report, and the court’s use of the report. Id. Recent Justice Department 
guidelines encourage government attorneys to read and supplement the reports and to make factual 
presentations to assist the court’s sentencing decision. Principles of Federal Prosecution, supra note 
1, at 46-50.

2283. Fed. R. Crim. P. 32(c)(1).
2284. Id. 32(c)(2).
2285. Gregg v. United States, 394 U.S. 489, 492 (1969); accord. United States v. Fatico (Fatico II), 603 

F.2d 1053, 1057 (2d Cir. 1979) (hearsay evidence, if reliable, admissible at sentencing hearing), cert, denied, 
1018 (1980).

2286. Fed. R. Crim. P. 32(c)(1). The report is not available to anyone but the judge, regardless of the 
defendant’s consent, until the defendant pleads guilty or is found guilty. Id.

2287. Gregg v. United States, 394 U.S. 489, 491 (1969).
2288. United States v. Clark, 605 F.2d 939, 942 (5th Cir. 1979) (per curiam). In Clark, the defendant 

pleaded guilty and waived his right to have a presentence report prepared. Id. at 940. The court, however, 
believed the report was necessary and, after reading the report, sentenced the defendant to life 
imprisonment. Id. The judge granted the defendant’s request for withdrawal of the guilty plea but declined 
to recuse himself. Id. Upon conviction by a jury, the judge resentenced the defendant to life imprisonment. 
Id. On appeal, the Fifth Circuit upheld the judge’s nonrecusal because the judge had read the presentence 
report at a time proper under rule 32(c)(1). Id. at 942; accord. United States v. Montecalveo, 545 F.2d 684, 
685 (9th Cir. 1976) (not per se reversible error when judge reads presentence report after defendant enters 
guilty pleas later withdrawn ), cert, denied, 431 U.S. 918 (1977); United States v. Bourque, 541 F.2d 290, 
296 (1st Cir. 1976) (not abuse of discretion for judge who read presentence report in connection with 
conditional guilty plea not to recuse self when jury acts as factfinder even though judge refused to accept 
plea because proposed disposition unacceptable).

2289. United States v. Lyon, 588 F.2d 1071, 1078 (8th Cir. 1978).
2290. Fed. R. Crim. P. 32(c)(3)(A); see Knight v. United States, 611 F.2d 918, 923 (1st Cir. 1979) 

(under rule 32(c)(3)(A), criminal defendant not entitled to examine presentence report to which counsel 
had access). Although not expressly dealt with in rule 32(c), appellate counsel may be authorized to inspect 
the report with sentencing recommendations deleted. United States v. Carignan, 600 F.2d 762, 764 (9th 
Cir. 1979).

2291. Fed. R. Crim. P. 32(c)(3). Protected material includes recommendations as to sentence, 
diagnostic opinions that might seriously disrupt a program of rehabilitation, sources of information 
obtained on a basis of confidentiality, or any other information which, if disclosed, might result in harm to 
the defendant or other persons. Id.

2292. See H.R. Rf.p. No. 94-247, 94th Cong., 1st Sess. 18 reprinted in [1975] U.S. Code Cong. & Ad. 

To limit the possibility of prejudice to the defendant, rule 32(c)(1) does not 
allow a judge to inspect the contents of the report, in the absence of the 
defendant’s written consent, until the defendant has pleaded guilty or nolo 
contendere or has been found guilty.2286 Disclosure of the report to the court 
prior to the defendant’s conviction or guilty plea “constitutes error of the 
clearest kind.”2287 Recusal is not required, however, after a judge has read the 
report2288 when the defendant withdraws his guilty plea or when the same 
judge presides at a retrial.2289

Before the judge imposes a sentence, the defendant or the defendant’s 
counsel2290 is entitled, upon request, to read the presentence report exclusive 
of protected material.2291 This procedure affords the defendant an opportunity 
to assure the accuracy of the presentence report.2292 The court may deny the 
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defendant or counsel access to the entire report on the basis of confidentiality 
if the court provides the defendant with a summary of the report’s factual 
information to be relied on in determining the sentence.2293 The defendant is 
entitled to comment on the contents of the report2294 and, at the court’s 
discretion, may introduce testimony or other information relating to the 
factual accuracy of the report.2295 Unless a sentence is based on information 
obtained in violation of a defendant’s constitutional rights,2296 however, 
appellate review of information contained in a presentence report is limit
ed.2297 Appeals or collateral attacks based on the contents of a presentence 
report are successful only if the information challenged is false and it 
demonstrably formed the basis for the sentence imposed.2298 If neither the 
defendant nor counsel object before sentencing to inaccuracies in the presen
tence report, appellate or collateral relief generally is denied.2299

News 674, 690 (section (c)(3)(A) of rule 32 added to enable defendant to offer testimony rebutting alleged 
inaccuracies in presentence report); United States v. Missio, 597 F.2d 60, 61 (1979) (per curiam) (same, 
citing H R. Rep. No. 94-247).

2293. Fed. R. Crim. P. 32(c)(3)(B).
2294. Id. 32(c)(3)(A).
2295. Id.; see United States v. Montoya, 612 F.2d 792, 793 (3d Cir. 1980) (no error to deny defendant’s 

demand for hearing before imposition of sentence, despite presentence report’s characterization of 
defendant as “major cocaine dealer” because government explicitly limited factual basis for reliance on 
characterization and trial court indicated that not affected by disputed term); United States v. Pino, 608 
F.2d 1001, 1004 (4th Cir. 1979) (no abuse of discretion to deny recess at sentencing for production of 
character witness by defendant when judge assumed witness would show up and testify favorably for 
defendant); United States v. Fatico (Fatico II), 603 F.2d 1053, 1057 n.9 (2d Cir. 1979) (dictum) (no abuse 
of discretion to hold hearing when reasonable to question reliability of material facts that bear on sentence 
to be imposed, particularly if facts based on hearsay), cert, denied, 444 U.S. 1073 (1980).

2296. See United States v. Tucker, 404 U.S. 443, 447-49 (1972) (although trial judge has wide discretion 
in determining defendant’s sentence, previous convictions constitutionally invalid may not be considered); 
notes 2243-52 supra and accompanying text (describing discretion allowed judges). See also Brown v. 
United States, 610 F.2d 672, 674-75 (9th Cir. 1980) (if prior, questionable conviction affected sentencing 
district court must conduct Tucker evidentiary hearing to determine constitutionality of prior state 
conviction).

2297. See United States v. Ponticelli, 622 F.2d 985, 989-90 (9th Cir. 1980) (no grounds for appellate 
review when judge rejects presentence report’s recommendation without explanation); United States v. 
Main, 598 F.2d 1086, 1094 (7th Cir.) (appellate review ends unless judge relied on improper or unreliable 
information in exercise of discretion), cert, denied, 444 U.S. 943 (1979); United States v. Robelo, 596 F.2d 
868, 870 (9th Cir. 1979) (inferences drawn by sentencing judge from presentence report not ground for 
vacating defendant’s sentence because information considered by judge prior to sentencing need not meet 
same high standards as evidence introduced at trial). The relative weight to be given the various 
information in the report is left to the discretion of the sentencing court. United States v. Main, 598 F.2d at 
1094.

2298. See Granville v. United States, 613 F.2d 125, 126 (5th Cir. 1980) (claim that judge relied on 
erroneous information in presentence report defeated under limited scope of writ of error coraum nobis by 
defendant’s failure to show information material and relied on by sentencing judge); Brown v. United 
States, 610 F.2d 672, 675 (9th Cir. 1980) (sentence may be vacated on appeal if information false or 
unreliable and demonstrably made basis for sentence); cf. Knight v. United States, 611 F.2d 918, 923 (1st 
Cir. 1979) (absent allegation that trial judge relied on challenged statement or that sentence excessive when 
viewed against background of offense and appellant’s record, lack of access by defendant to entire 
presentence report does not require vacating sentence).

2299. See Knight v. United States, 611 F.2d 918, 923 (1st Cir. 1979) (although sentence based on 
material misapprehension of facts is unconstitutional, prisoner generally may not seek postconviction 
review of sentence when he and counsel failed to object at sentencing hearing to contents of presentence 
report); Brown v. United States, 610 F.2d 672, 674-75 (9th Cir. 1980) (defendant’s failure to use 
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SUBSTANTIVE ISSUES IN SENTENCING

Improper Considerations in Determining Sentence. Under the prevail
ing rehabilitation theory of sentencing,2300 a judge has discretion to consider a 
wide variety of information about the defendant’s character2301 to design 
punishment to fit the offender, and not merely the crime.2302 For example, 
courts this term upheld sentencing decisions in which the judge considered his 
belief that the defendant lied under oath,2303 the deterrent effect of the 

opportunity provided in open court to challenge presentence report that he read defeats motion to vacate 
sentence); United States v. Sisneros, 599 F.2d 946, 947 (10th Cir. 1979) (per curiam) (implying that 
counsel’s or defendant’s failure to object previously to contents of report defeats motion to vacate 
sentence); United States v. Missio, 597 F.2d 60, 61-62 (5th Cir. 1979) (per curiam) (defendant not entitled 
to have sentence vacated when both defendant and counsel read report, acknowledged its fairness to judge, 
and judge stated same sentence would have been imposed without disputed information in presentence 
report).

2300. See United States v. Grayson, 438 U.S. 41, 45-47 & 47 n.6 (1978) (tracing development of 
sentencing and incarceration practices from early emphasis on retribution to “emerging rehabilitation 
model”); Williams v. New York, 337 U.S. 241, 248 (1949) (“dominant objective” in criminal law 
reformation and rehabilitation, not retribution).

2301. 18 U.S.C. § 3577 (1976) (judge may consider any information concerning background, character, 
and conduct of defendant); see United States v. Grayson, 438 U.S. 41, 50-52 (1978) (judge may consider 
defendant’s readiness to lie under oath as probative of prospects for rehabilitation); Williams v. New York, 
337 U.S. at 250 (judge may consider hearsay information about defendant’s background); notes 2243-48 
supra and accompanying text (discussing sentencing discretion cases).

Federal prosecutors are given similar broad discretion in the factors to be considered in making 
sentencing recommendations. See Principles of Federal Prosecution, supra note 1, at 52-54 (1978) 
(in making sentence recommendations, prosecutors should consider such factors as employment skills, 
economic history and current finances, as well as family responsibilities).

2302. Williams v. New York, 337 U.S. 241, 248 (1949); see United States v. Hartford, 489 F.2d 625, 
655-56 (5th Cir. 1974) (practice of routinely entering maximum sentence without considering particular 
circumstances constitutes abuse of discretion). But cf. United States v. Smith, 602 F.2d 834, 839 (8th Cir.) 
(statute providing “mandatory” 25-year sentence does not constitute mechanistic sentencing because judge 
may suspend sentence or provide for immediate parole eligibility), cert, denied, 444 U.S. 902 (1979).

2303. See United States v. Mann, 615 F.2d 668, 672 (5th Cir. 1980) (per curiam) (permissible for court 
to consider belief defendants less truthful at sentencing hearing than codefendants); United States v. 
Bucchino, 606 F.2d 590, 591 (5th Cir. 1979) (per curiam) (permissible for court to consider belief that 
defendant’s involvement in crime more pervasive than defendant admitted), cert, denied, 100 S. Ct. 2917 
(1980); United States v. Martinez-Navarro, 604 F.2d 1184, 1186 (9th Cir. 1979) (per curiam) (permissible 
for court to consider defendant’s testimony at codefendant’s trial repudiating prior sworn statement); 
United States v. Wise, 603 F.2d 1101, 1103, 1106 & n.7 (4th Cir. 1979) (permissible for court to consider 
defendant’s perjury at codefendant’s trial in refusing to implicate partner in narcotics transaction). These 
cases extend the holding in United States v. Grayson, 438 U.S. 41 (1978), that a judge may consider as a 
sentencing factor his belief that the defendant committed perjury at trial. Id. at 52. But cf. United States v. 
Martinez-Navarro, 604 F.2d 1184, 1186 n.l (9th Cir. 1979) (per curiam) (dictum) (implying that if 
defendant had been able to prove judge considered defendant’s perjury for deterrence and punishment 
purposes, resentencing would have been required).

For analyses of the significance of the holding in United States v. Grayson, see Note, A Sentencing Judge 
May Consider a Defendant's False Testimony Observed During Trial in Fixing the Sentence of a Defendant 
Within Statutory Limits, 7 Am. J. Crim. L. 87, 96 (1979) (Grayson allows punishment for perjury without 
due process of law and chills defendant’s constitutional right to testify on own behalf); Note, Federal 
Sentencing Judge May Consider Defendant's False Trial Testimony, 83 Dick. L. Rev. 367, 376-77 (1979) 
(Grayson consonant with discretion accorded sentencing judges in imposition of individualized sentences); 
Note, Judge's Discretion to Consider Defendant's False Testimony, 17 Duq. L. Rev. 521, 533 (1978-1979) 
(Grayson underscores need to record sentencing process to ensure that sentencing judge considered 
defendant's suspected perjury solely to evaluate rehabilitative prospects, not to penalize defendant for 
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sentence on future offenders,2304 2305 the defendant’s general demeanor,2303 cor
roborated hearsay evidence,2306 and evidence of other illegal conduct.2307 
Courts also recognized that a sentencing judge may consider in a defendant’s 
favor the absence of criminal intent2308 or an acquittal on a previous 
charge.2309

suspected perjury or refusal to confess); Note, United States v. Grayson, Questionable Support for Broad 
Judicial Discretion in Sentencing, 12 John Marshall J. Prac. & Proc. 407, 431-34 (1979) (Grayson 
indicates need for sentencing guidelines and more active appellate review of sentencing).

2304. See United States v. Robelo, 596 F.2d 868, 869-70 (9th Cir. 1979) (judge may consider deterrence 
of youthful offenders who smuggle narcotics because they believe that even if caught, they will receive light 
sentence).

2305. See United States v. Mann, 615 F.2d 668, 672 (5th Cir. 1980) (judge may consider impression 
that defendant less repentant than coconspirators); United States v. Ulano, 614 F.2d 1257, 1258 n.2 (9th 
Cir. 1980) (per curiam) (not improper for sentencing judge to tell defendant it would be “a miracle if you 
ever reform” when court had opportunity during hearing to study defendant’s demeanor); cf. United States 
v. Beecroft, 608 F.2d 753, 761-62 (9th Cir. 1979) (judge properly considered defendant’s personal history 
and occupation as lawyer in determining sentence).

2306. See United States v. Inendino, 604 F.2d 458, 463 (7th Cir. 1979) (hearsay falls within range of 
broad inquiry validly undertaken by sentencing judge), cert, denied, 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980) 
(No. 79-2081); United States v. Fatico (Fatico II), 603 F.2d 1053, 1057 (2d Cir. 1979) (hearsay evidence 
corroborated by seven government agents relying on total of 17 independent informants valid for 
sentencing purposes), cert, denied, 444 U.S. 1073 (1980); cf. United States v. Dobson, 609 F.2d 840, 843 
(5th Cir.) (not error for judge to impose maximum sentence based on belief defendant guilty of offense 
more serious than conviction when belief not shown to be erroneous and defendant could raise same issue 
in motion for reduction of sentence), cert, denied, 100 S. Ct. 2925 (1980).

2307. See United States v. Calandrella, 605 F.2d 236, 255 (6th Cir.) (impermissible for sentencing judge 
to consider evidence of unrelated fraud introduced at trial), cert, denied, 444 U.S. 991 (1979); United States 
v. Mills, 597 F.2d 693, 699 (9th Cir. 1979) (proper for sentencing judge to take note of defendant’s history 
of drug abuse, lengthy criminal record, and lack of rehabilitation during prior prison terms).

2308. See United States v. Woodruff, 600 F.2d 174, 175 (8th Cir. 1979) (per curiam) (dictum) 
(defendant’s misconception that legal to make sawed-off shotgun from firearm could have justified light 
sentence).

2309. United States v. Morgan, 595 F.2d 1134, 1136-37 (9th Cir. 1979) (dictum) (defendant claimed 
sentencing judge improperly considered previous acquittal as evidence of criminal conduct; relatively light 
sentence indicates judge might have viewed in defendant’s favor long period of time between acquittal and 
instant case).

2310. The Third and Fifth Circuits and at least two appellate panels in the Second Circuit have held a 
defendant’s refusal to cooperate with the Government to be an improper factor to consider in sentencing. 
DiGiovanni v. United States, 596 F.2d 74, 74 (2d Cir. 1979); United States v. Ramos, 572 F.2d 360, 361-62 
(2d Cir. 1978); United States v. Garcia, 544 F.2d 681, 684-86 (3d Cir. 1976); United States v. Rogers, 504 
F.2d 1079, 1084-85 (5th Cir. 1974). The First and Seventh Circuits, on the other hand, have permitted 
consideration of a defendant’s failure to cooperate. United States v. Miller, 589 F.2d 1 1 17, 1138-39 (1st Cir. 
1978), cert, denied, 440 U.S. 958 (1979); United States v. Chaidez-Castro, 430 F.2d 766, 770-71 (7th Cir. 
1970). A more recent Second Circuit decision also has permitted consideration of a defendant’s failure to 
cooperate. United States v. Barnes, 604 F.2d 121, 154 (2d Cir. 1979), cert, denied, 100 S. Ct. 1833 (1980).

2311. 100 S. Ct. 1358 (1980).
2312. Id. at 1363. The Court characterized the defendant’s refusal to report known criminal behavior as 

a “badge of irresponsible citizenship." Id.
2313. Id. The Court observed that few available facts are more relevant to determining whether the 

defendant will return to crime than his willingness to cooperate with the Government. Id.
2314. The Court viewed the broad discretion permitted under 18 U.S.C. § 3577 as permitting a judge to 

The courts of appeals have split on whether a trial judge may consider a 
defendant’s failure to cooperate with the Government as an aggravating 
factor in sentencing.2310 In Roberts v. United States,2311 the Supreme Court this 
term upheld a judge’s discretion to consider a defendant’s refusal to cooperate 
as relevant to the defendant’s attitudes toward society2312 and prospects for 
rehabilitation.2313 Without acknowledging the conflict in the circuits,2314 the 
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majority explained that the defendant drug dealer’s refusal to identify his 
accomplice-suppliers “protected his former partners in crime, thus preserving 
his ability to resume criminal activities upon release.”2315 In Roberts, the 
defendant offered no explanation following his guilty plea for refusing to 
cooperate with the Government.2316 On appeal, he justified his refusal on the 
grounds that he feared physical retaliation and self-incrimination.2317 The 
Court observed that the arguments “would have merited serious considera
tion” if offered at the sentencing hearing,2318 but gave only scant clues to the 
validity of a fifth amendment claim in this context.2319 In a lone dissent, 
Justice Marshall argued that the trial judge’s enhancement of the sentence2320 
was impermissible because it “may have burdened the [defendant’s] exercise 
of his constitutional rights or been based on factors unrelated to the 
permissible goals of sentencing.”2321

consider the defendant’s failure to cooperate. Id. at 1362. Only the dissent noted the appellate decisions to 
the contrary. Id. at 1368 n.5 (Marshall, J., dissenting).

2315. Id. at 1363 (opinion of Court).
2316. Id. at 1261-62.
2317. Id. at 1364. Concurring separately, Justice Brennan suggested that a trial judge should initiate an 

inquiry into potential justifications for a defendant’s refusal to cooperate. Id. at 1366 (Brennan, J., 
concurring).

2318. Id. at 1364 (opinion of Court).
2319. The Court noted that a defendant must invoke the privilege in a timely fashion unless the 

Government has reason to believe the answers would be incriminating. Id. It added that the fifth 
amendment privilege may not be used “to avoid giving testimony [a witness] simply would prefer not to 
give.” Id. at 1364 n.7. Justice Marshall argued that the defendant could have relied on the fifth amendment 
because he had not been offered immunity from further prosecutions. Id. at 1366-67 & n.l (Marshall, J., 
dissenting).

2320. The defendant received two consecutive sentences of one to four years each; in pronouncing 
sentence, the judge noted that the defendant “had an opportunity and failed to cooperate with the 
Government.” Id. at 1362 & n.3 (opinion of the Court).

2321. Id. at 1368 (Marshall, J., dissenting).
2322. See Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (prosecution submitted erroneous 

information concerning defendant’s criminal record; due process requires conviction and setting aside of 
sentence).

2323. See United States v. Wiley, 278 F.2d 500, 504 (7th Cir. 1960) (resentencing required when 
punishment imposed based in part on defendant’s exercise of right to trial). Although defendants who elect 
to go to trial rather than accept a plea offer often raise this claim, they generally do not succeed in proving 
the requisite vindictiveness on the part of the sentencing judge. See Cole v. Wainwright, 614 F.2d 67, 69-70 
(5th Cir. 1980) (when defendant rejected plea bargain and received harsher sentence upon conviction, no 
vindictiveness found because no proof court knew defendant rejected plea offer); Cousin v. Blackburn, 597 
F.2d 511, 512 (5th Cir. 1979) (per curiam) (no conclusive proof of vindictiveness when defendant received 
longer sentence on conviction for greater offense than subject of plea negotiations), cert, denied. 445 U.S. 
945 (1980); United States v. Hulsey, 596 F.2d 125, 126 (5th Cir.) (per curiam) (no proof of penalty for 
refusal to plead guilty when defendant’s prior criminal record justified sentence greater than imposed on 
codefendants), cert, denied, 444 U.S. 861 (1979). See also cases cited in Project: 1978-79 Term, supra note 1, 
at 572 n.2271.

2324. North Carolina v. Pearce, 395 U.S. 711, 723 (1969). See notes 2387-92 infra and accompanying 
text (discussing Pearce cases this term).

Constitutional principles establish some limits on the considerations a 
judge may take into account in determining a sentence. Due process prevents 
a judge from using materially false information in determining a sentence2322 
or from indulging in vindictive motives by inflicting harsher punishments on 
defendants for exercise of the right to trial2323 or appeal.2324 Sentencing 
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decisions also may be set aside on nonconstitutional grounds when a judge 
misapplies the law2325 or considers irrelevant factors.2326

In its 1972 decision in United States v. Tucker,2327 the Supreme Court held 
that due process prevents the use of prior uncounseled convictions for 
sentencing purposes.2328 If the defendant raises a Tucker claim but does not 
introduce sufficient evidence of the invalidity of the prior conviction, the 
sentencing court may be required to determine collaterally the soundness of 
the conviction.2329 Nonetheless, even if the defendant establishes the requisite 
sixth amendment violation, a statement by the sentencing judge that he did 
not consider the prior invalid conviction normally suffices to dismiss the 
Tucker claim.2330 Five circuits have agreed, however, that such a disclaimer 
will be invalid if reliance is “manifest and incontrovertible from the re
cord.”2331

This term in Baldasar v. Illinois,2332 a sharply divided Supreme Court 
broadened Tucker by ruling that an uncounseled misdemeanor conviction

2325. See United States v. Stone, No. 78-2882, slip op. at 1181-82 (9th Cir. Dec. 10, 1979) (sentencing 
judge imposed mandatory special parole term under 21 U.S.C. § 841(b)(1)(B) for violations committed 
after prior conviction; resentencing required because criminal acts in instant case occurred before 
defendants’ first conviction).

2326. See United States v. Conforte, 624 F.2d 869, 882-83 (9th Cir. 1980) (irrelevant, improper 
sentencing consideration when judge invokes sentencing process for principal purpose of securing ruling 
from appellate court on unsettled question of law); United States v. Walton, 602 F.2d 1176, 1181 (4th Cir. 
1979) (irrelevant, improper sentencing consideration when judge relies on maximum sentence received by 
codefendants following guilty pleas in other jurisdictions in sentencing defendant to maximum term).

2327. 404 U.S. 443 (1972).
2328. Id. at 449; see United States v. Hubbard, 618 F.2d 422, 425 (7th Cir. 1979) (per curiam) (judge’s 

reliance on uncounseled prior conviction in sentencing defendant invalid); cf. United States v. DeLutro, 
617 F.2d 316, 318 (2d Cir. 1980) (dictum) (court may find prior conviction invalid for Tucker purposes if 
defendant shows conviction based on mistaken data concerning military record).

In order to support a Tucker claim, courts generally require defendants to establish that the prior 
uncounseled conviction was invalid under Gideon v. Wainwright, 372 U.S. 335 (1963), that the sentencing 
judge mistakenly believed that the conviction was valid, and that the judge enhanced the sentence because 
of the mistaken belief. Farrow v. United States, 580 F.2d 1339, 1345 (9th Cir. 1978) (en banc).

2329. See United States v. Johnson, 612 F.2d 305, 306-07 (7th Cir. 1980) (defendant alleged prior 
conviction invalid because of involuntary guilty plea; hearing held to determine validity of prior 
conviction); cf. Honeycutt v. Ward, 612 F.2d 36, 43 (2d Cir. 1979) (defendant claimed Gideon violation in 
30-year-old conviction but court order contradicted claim of lack of counsel; habeas challenge to enhanced 
sentence based on contested conviction denied), cert, denied, 100 S. Ct. 2969 (1980). But cf. Knight v. 
United States, 611 F.2d 918, 923 (1st Cir. 1979) (no need for evidentiary hearing for Tucker challenge 
brought eight years after initial sentencing when no allegation by defendant that trial judge relied on 
challenged convictions); Farrow v. United States, 580 F.2d 1339, 1352-53 (9th Cir. 1978) (en banc) (need 
for hearing on validity of prior conviction may be obviated by valid judicial disclaimer of reliance on 
allegedly invalid conviction).

2330. See Brown v. United States, 610 F.2d 672, 674 (9th Cir. 1980) (resentencing unnecessary when 
sentencing judge recalled no material consideration of prior uncounseled conviction).

2331. See United States v. Hubbard, 618 F.2d 422, 425 (7th Cir. 1979) (per curiam) (resentencing 
required when sentencing judge’s improper reliance on prior uncounseled murder conviction evident from 
record); Leano v. United States, 592 F.2d 557, 559 (9th Cir. 1979) (per curiam) (resentencing required 
when judge’s disclaimer of reliance on prior uncounseled conviction contradicted by record); Grant v. 
White, 579 F.2d 48, 49 (8th Cir. 1978) (same); Strader v. Troy, 571 F.2d 1263, 1267 (4th Cir. 1978) 
(resentencing required when judge unable to say without qualification that sentence uninfluenced by 
allegedly invalid prior conviction); cf. Reynolds v. United States, 528 F.2d 461, 462 (6th Cir. 1976) (no 
resentencing necessary when judge’s disclaimer of reliance on prior invalid convictions fully supported by 
record).

2332. 100 S. Ct. 1585 (1980) (per curiam).
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may not be used under an enhanced penalty statute to render a subsequent 
misdemeanor punishable by incarceration.2333 The defendant in Baldasar was 
given a one-year misdemeanor sentence for stealing a twenty-nine dollar 
shower head and then sentenced to an additional two years as a felon under an 
Illinois enhancement statute because of a previous misdemeanor convic
tion.2334 The Court’s one-page per curiam opinion contained no discussion of 
its reasoning.2335 2336 Instead, the five member majority produced three separate 
concurrences, explaining with significant variations why the Court’s 1979 
ruling in Scott v. Illinois1336 that a misdemeanor defendant has a right to 
counsel when a conviction results in imprisonment 2337 requires exclusion of 
an uncounseled misdemeanor conviction for enhancement purposes even 
though the defendant had not been jailed for the conviction initially.2338 The 
four dissenting justices argued the defendant’s original misdemeanor convic
tion was valid and therefore could be used for sentencing purposes under an 
enhancement statute.2339 The dissenters also warned that the Court’s decision 
will impose greater burdens on state and local governments.2340

2333. Id. at 1586. In a case decided before Baldasar, the Eighth Circuit considered whether mention at 
trial of a prior uncounseled misdemeanor conviction required resentencing following the defendant’s jury 
sentence of 99 years for a rape conviction but concluded on the facts of the case that resentencing was not 
necessary. Agee v. Wyrick, 610 F.2d 498, 500 (8th Cir. 1979). The court said that the defendant was not 
prejudiced by the evidence because the misdemeanor conviction involved an unrelated crime, resulted in a 
short sentence, was mentioned only once during the trial, and was the subject of a curative instruction to 
the jury. Id. at 500 n.4.

2334. 100 S. Ct. at 1586.
2335. Id.
2336. 440 U.S. 367, 373-74(1979).
2337. Id. at 373-74.
2338. Compare id. at 1587 (Stewart, J., with Brennan & Stevens, JJ., concurring) (prison sentence 

increased solely because of previous uncounseled conviction violates constitutional rule of Scott v. Illinois) 
and id. at 1588-89 (Marshall, J., with Brennan & Stevens, JJ., concurring) (uncounseled conviction 
insufficiently reliable to permit use for purposes of increasing prison term under repeat offender statute) 
with id. at 1589-90 (Blackmun, J., concurring) (uncounseled conviction should be invalid if punishable by 
six-month sentence; under “bright-line” test, resentencing necessary because defendant’s original convic
tion invalid).

2339. Id. at 1590, 1591 (Powell, J., with Burger, C.J., White & Rehnquist, JJ., dissenting). The 
dissenting justices argued that uncounseled misdemeanor convictions are not inherently unreliable and 
indicated further that they do not regard unreliability as the basis of the Tucker rule. Id. at 1591 & n.2.

2340. Id. at 1592. The dissent reasoned that to permit prosecution of repeat misdemeanor offenders 
under enhancement statutes, prosecutors and courts will be forced to provide counsel to all misdemeanor 
defendants—a burden greater than the Court imposed in Scott. Id. at 1592.

2341. Brown v. United States, 610 F.2d 672, 675 (9th Cir. 1980).
2342. Id.
2343. United States v. Johnson, 612 F.2d 305, 306 (7th Cir. 1980); cf. United States v. Missio, 597 F.2d 

60, 62 (5th Cir. 1979) (per curiam) (dictum) (implying that Tucker applies to convictions obtained after 
uncounseled guilty pleas).

The Ninth Circuit also expanded Tucker this term by applying its 
exclusionary rule to convictions rendered constitutionally invalid because of 
ineffective assistance of counsel.2341 The court reasoned that in determining 
the scope of Tucker, ineffective assistance of counsel is equivalent to denial of 
counsel.2342 In another successful Tucker claim this term, the Seventh Circuit 
ruled that resentencing was necessary when a trial judge relied on a prior 
conviction that resulted from an involuntary guilty plea.2343 Otherwise, courts 
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generally have been unwilling to apply Tucker to constitutional violations 
that do not implicate the integrity of the truth-finding process.2344

In a related area, the Supreme Court this term applied due process 
concepts to invalidate a habitual criminal sentence imposed by a jury under 
state law. In Hicks v. Oklahoma,2345 the Court ruled that the defendant’s right 
to jury sentencing under state law was abridged by the Oklahoma appellate 
court’s refusal to grant the defendant’s request for resentencing by a jury after 
the enhancement statute had been ruled unconstitutional.2346 The Hicks Court 
found that the defendant had a constitutionally protected liberty interest in 
the expectation that his punishment would be fixed by a jury in accordance 
with state law.2347 The Court held that the defendant was entitled to 
resentencing because the state had arbitrarily deprived him of his state- 
guaranteed right to proper jury sentencing.2348

Multiple Sentences. The double jeopardy clause prohibits a court from
imposing multiple punishment for the same offense,2349 at least if Congress 
has not authorized such punishment.2350 Defendants typically claim double

2344. See Portillo v. United States, 588 F.2d 714, 716-17 (9th Cir. 1978) (Tucker not applicable to 
conviction invalid on fourth amendment grounds).

2345. 100 S. Ct. 2227 (1980).
2346. Id. at 2229-30. The habitual criminal statute under which the defendant was tried provided for a 

mandatory 40-year prison term on proof of two prior convictions in the preceding 10 years. Id. at 2228-29 
& n. 1. After that portion of the statute was held unconstitutional in a separate case, the Oklahoma Court of 
Criminal Appeals refused to set aside Hicks’ sentence because the jury could have imposed a 40-year term 
under a separate provision of the Oklahoma sentencing statute. Id. at 2229 & n.2.

2347. Id. at 2229.
2348. Id. at 2230. The Court found a “substantial possibility” that a properly instructed jury would 

have returned a sentence of less than 40 years. Id. at 2229.
Three cases decided by the Eighth Circuit this term also recognized a federal court’s authority to grant 

relief to a state defendant because of improper considerations by a sentencing jury. See Cox v. Hutto, 619 
F.2d 731, 736 (8th Cir. 1980) (when jury imposed habitual criminal sentence after considering evidence of 
prior convictions that defendant had no opportunity to challenge, habeas relief granted because due process 
violation tainted sentence); Reeves v. Mabry, 615 F.2d 489, 491-92 & 492 n.4 (8th Cir. 1980) (dictum) 
(when state court record indicates jury imposing enhanced term under habitual criminal statute may have 
considered prior invalid conviction, remand to state court generally required for appropriate procedures); 
Klimas v. Mabry, 599 F.2d 842, 848-49 (8th Cir. 1979) (when state court refused resentencing based on 
jury consideration of invalid convictions, due process violation in denial of state-established right to jury 
trial). See generally ABA Standards, supra note 1, § 18-1.1 (proposing abolition of jury involvement in 
sentencing; jury sentencing unjustified anachronism).

2349. Whalen v. United States, 100 S. Ct. 1432, 1438 (1980) (convictions of rape and killing in course of 
rape for single criminal act are multiple punishments violating double jeopardy clause when not authorized 
by statute); North Carolina v. Pearce, 395 U.S. 711, 717 (1969) (multiple punishments for same offense 
prohibited by double jeopardy clause).

2350. See Whalen v. United States, 100 S. Ct. 1432, 1441 (1980) (Blackmun, J., concurring in 
judgment) (double jeopardy clause prevents imposing multiple punishments only when legislature did not 
intend such punishments). But see Simpson v. United States, 435 U.S. 6, 11, 12 (1978) (dictum) (double 
jeopardy clause may prevent cumulative punishments for separate criminal statutes with precisely same 
factual showing). See generally Westen and Drubel, Toward a General Theory of Double Jeopardy, [1978] 
Sup. Ct. Rev. 81.

The Eighth Circuit this term remanded a state prisoner’s multiple sentence challenge to allow resolution 
of state legislative intent before consideration of federal constitutional issues. Goodloe v. Parratt, 605 F.2d 
1041, 1048-49 (8th Cir. 1979). Goodloe’s traffic charge was raised from a misdemeanor to a felony under 
the statute’s subsequent offense provisions; the resulting felony conviction then was used to trigger the 
state’s habitual criminal statute. Id. at 1042-43. The court said most state decisions indicate that a specific 
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jeopardy violations stemming from multiple punishments in two contexts.235' 
An offender may argue that several criminal acts constitute only a single 
violation of a particular statute.* 2351 2352 In this regard, congressional intent 
determines whether a particular course of conduct involves distinct offenses 
in defining the allowable unit of prosecution under the statute.2353

subsequent offense statute and a general recidivist statute may not be used to impose “double penalty 
enhancement.” Id. at 1047-48 & 1048 nn.18 & 19. Noting the absence of any decisions on federal 
constitutional grounds, id. at 1047-48, the court said the state court should determine whether the state 
legislature intended to authorize such double enhancement before the federal constitutional claims are 
decided. Id. at 1048-49.

2351. See Gore v. United States, 357 U.S. 386, 393-94 (1958) (Warren, C.J., dissenting) (multiple 
punishment problem arises when defendant’s conduct constitutes multiple violations of statute or when one 
offense violates several statutes).

2352. See, e.g.. United States v. Bullock, 615 F.2d 1082, 1086 (5th Cir. 1980) (defendant claimed 
separate firearms counts were single violation; multiple sentences allowed); United States v. Naftalin, 606 
F.2d 809, 810 (8th Cir. 1979) (defendant claimed securities violations were one transaction; multiple 
sentences allowed); United States v. Lanier, 604 F.2d 1157, 1159 (8th Cir. 1979) (per curiam) (defendant 
claimed separate filings of false food stamp reports were one continuous violation; multiple sentences 
allowed).

2353. See United States v. Mason, 611 F.2d 49, 52 (4th Cir. 1979) (allowable unit of prosecution lies 
within discretion of legislature; ambiguity resolved in favor of lenity).

2354. See United States v. Smith, 621 F.2d 483, 489 (2d Cir. 1980) (double jeopardy violation when 
defendant sentenced for both armed and unarmed bank robbery for single robbery); United States v. 
Garris, 616 F.2d 626, 634 (2d Cir.) (same), cert, denied, 100 S. Ct. 3021 (1980); United States v. Edick, 603 
F.2d 772, 778 (9th Cir. 1979) (double jeopardy violation when defendant sentenced for both possession of 
shotgun and possession of same firearm not identified by serial number); cf. Gore v. United States, 357 U.S. 
386, 393 (1958) (multiple punishments allowed when single sale of narcotics violated statutes prohibiting 
sale of narcotics without proper forms, sale of narcotics outside original stamped package, and sale of 
illegally imported narcotics).

2355. See Whalen v. United States, 100 S. Ct. 1432, 1439 (1980) (multiple sentences not allowed when 
legislative intent showed statutes prohibiting rape and killing in course of rape were mutually exclusive).

2356. Blockburger v. United States, 284 U.S. 299 (1932); see notes 1580-94 supra and accompanying 
text (discussing Blockburger rule cases).

2357. 284 U.S. 299, 304 (1932); see United States v. Caston, 615 F.2d 1111, 1117 (5th Cir.) (multiple 
punishments for transporting stolen motor vehicle in interstate commerce and concealing and selling same 
vehicle constitutional under Blockburger rule; different sets of facts needed to prove both crimes), cert, 
denied, 49 U.S.L.W. 3220 (Oct. 7, 1980). But cf. United States v. Brown, 602 F.2d 909, 912 (9th Cir. 1979) 
(multiple punishments under two statutes constitutional under Blockburger rule even though proof 
required identical to third statutory provision with lesser punishment). The assumption underlying the 
Blockburger rule is that Congress ordinarily does not intend to punish the same offense under two different 
statutes. Whalen v. United States, 100 S. Ct. 1432, 1438 (1980).

2358. Busic v. United States, 100 S. Ct. 1747, 1753 (1980). See United States v. Mason, 611 F.2d 49, 51 
(4th Cir. 1979) (rule of lenity applied to resolve ambiguity of federal firearms statute; simultaneous receipt 
of multiple weapons treated as single offense); United States v. Gardner, 605 F.2d 1076, 1077 (8th Cir. 
1979) (rule of lenity requires vacating one of two convictions for unlawful firearm purchase and false

A defendant also may claim invalid multiple punishments when criminal 
conduct violates several statutory prohibitions.2354 Courts must construe the 
applicable statutes to determine whether the legislature intended multiple 
punishments overlapping for a single criminal act.2355 Courts frequently use 
three canons of construction. First, the Blockburger2356 rule provides that 
multiple punishments cannot be imposed for two offenses that arise out of the 
same criminal transaction unless each offense “requires proof of a fact which 
the other does not.”2357 Second, the rule of lenity requires that ambiguity 
concerning the ambit of criminal statutes be resolved in favor of lenity.2358 
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Third, a specific statute should be given precedence over a general one, 
regardless of their respective dates of enactment.* 2359

statement in connection with purchase); United States v. Gomez, 593 F.2d 210, 214-15 (3d Cir.) (rule of 
lenity requires that sentencing for intent charge be merged into completed offense when evidence indicates 
only single transaction), cert, denied. 441 U.S. 948 (1979). But cf. Cordova v. Romero, 614 F.2d 1267, 
1268-69 (10th Cir. 1980) (multiple sentences allowed when state court determines legislature intended state 
firearms statute and assault with firearm statute to operate independently; federal court bound by state 
court’s determination); United States v. Brown, 602 F.2d 909, 911-12 (9th Cir. 1979) (rule of lenity does 
not apply when two provisions of one statute overlap but no legislative history exists to indicate one was 
intended to limit other and no ambiguity exists).

The rule of lenity does not prevent the sentencing judge from imposing the greater sentence of two 
overlapping statutes. United States v. Pruner, 606 F.2d 871, 874 (9th Cir. 1979); United States v. Gardner, 
605 F.2d 1076, 1077 (8th Cir. 1979); cf. United States v. Vaughan, 598 F.2d 336, 337 (4th Cir. 1979) (when 
court sentenced defendant for unarmed bank robbery and use of firearm during felony and later reduced 
total sentence, subsequent invalidity of firearm sentence requires judge to reduce remaining valid sentence 
by prorated amount).

2359. Prieser v. Rodriguez, 411 U.S. 475, 489-90 (1973); see Busic v. United States, 100 S. Ct. 1747, 
1753 (1980) (precedence given to enhancement provision of bank robbery statute over less specific, general 
enhancement statute regardless of temporal sequence).

2360. Section 924(c), enacted in the Gun Control Act of 1968, provides a 1 to 10 year prison term for 
anyone who carries or uses a firearm during the commission of any federal felony in addition to the 
punishment for the predicate offense. 18 U.S.C. § 924(c) (1976). A second conviction under section 924(c) 
carries a 2 to 25 year sentence enhancement. Id.

2361. 100 S. Ct. 1747 (1980).
2362. Id. at 1752.
2363. Simpson v. United States, 435 U.S. 6, 16 (1978).
2364. 100 S. Ct. at 1753.
2365. The defendants in Busic were convicted of armed assault on federal Drug Enforcement 

Administration agents. Id. at 1750. Assault on a federal officer is punishable by a 3-year sentence for an 
unarmed violation and a 10-year sentence for an armed offense. 18 U.S.C. § 111 (1976).

2366. 100 S. Ct. at 1751.
2367. 100 S. Ct. 1432 (1980).
2368. Id. at 1439.
2369. Id. at 1437-38. In a footnote, the Court said its decision was "consistent with” the rule of lenity. 

Id. at 1440 n.10.
2370. See Busic v. United States, 100 S. Ct. at 1752-54 (floor statement by House sponsor of § 924(c) 

In two cases this term, the Supreme Court applied these rules of statutory 
construction to prohibit multiple punishments under the federal firearms 
penalty enhancement provision, 18 U.S.C. § 924(c),2360 and under the District 
of Columbia Code’s felony murder section. In Busic v. United States,2361 the 
Court further curtailed the importance of the firearms penalty by providing 
that it may not be imposed for any criminal offense that contains its own 
specific statutory enhancement provision for use of a weapon during the 
offense.2362 Two years earlier, the Court had ruled that the firearms enhance
ment provision could not be imposed in addition to a sentence for armed bank 
robbery.2363 Applying the rule of lenity and viewing section 924(c) as a general 
enhancement provision,2364 the majority in Busic rejected the Government’s 
argument that a court could still elect between the enhanced penalty for the 
specific underlying offense2365 and the greater enhanced sentence under 
section 924(c).2366 2367 In Whalen v. United States,2361 the Court held that a 
defendant may not be sentenced under the District of Columbia Code for both 
rape and killing in the course of a rape2368 by relying on a provision of the 
District of Columbia Code analogous to the Blockburger rule.2369 In both 
cases, the majority opinions emphasized reliance on evidence of congressional 
intent.2370 Nonetheless, several justices wrote separately to rebut any implica
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tion in the Court’s holdings2371 that Congress or the state legislatures are 
barred from providing cumulative punishments for separate convictions in 
the same criminal proceeding.2372

that section not intended to apply to certain federal offenses, including assault on federal officer); Whalen 
v. United States, 100 S. Ct. at 1438-39 (report by House Committee that Congress intended to incorporate 
Blockburger rule on multiple punishments in D.C. Code).

2371. See Whalen v. United States, 100 S. Ct. at 1437 (erroneous construction of congressional action 
by District of Columbia Court of Appeals denied defendant’s “constitutional right to be deprived of liberty 
as punishment for criminal conduct only to the extent authorized by Congress”). Although the majority 
opinion in Busic contains no constitutional language, it was based on Simpson, which raised but expressly 
declined to reach the constitutional issue of double jeopardy. Simpson v. United States, 435 U.S. 6, 11-12 
(1978).

2372. See Whalen v. United States, 100 S. Ct. at 1440 (White, J., concurring in judgment) (issue is 
statutory construction and does not implicate double jeopardy clause); id. at 1441 (Blackmun, J., 
concurring in judgment) (“question of what punishments are constitutionally permissible is not different 
from the question of what punishments the Legislative Branch intended to be imposed”); id. at 1445 
(Rehnquist, J., with Burger, C.J., dissenting) (double jeopardy clause should play “no role whatsoever" in 
deciding validity of cumulative punishments imposed under different statutes at single criminal proceed
ing)-

2373. 21 U.S.C. §§ 801-966(1976).
2374. See United States v. Gomez, 593 F.2d 210, 213 (3d Cir.) (en banc) (Congress intended to 

proscribe all drug activity; separate charges and convictions for each component of drug activity described 
permissible, but separate sentences not necessarily permitted), cert, denied, 441 U.S. 948 (1979).

2375. See, e.g., United States v. Mann, 615 F.2d 668, 670 (5th Cir. 1980) (per curiam) (defendant 
convicted of both conspiracy to import marijuana and conspiracy to possess with intent to distribute from 
single transaction; two specific conspiracy provisions sufficient to permit separate sentences); United States 
v, Foundas, 610 F.2d 298, 300-302 (5th Cir. 1980) (defendant in narcotics sale to informant admitted he 
possessed cocaine, left to retrieve narcotics, and returned shortly to complete sale; admission of possession 
sufficient to permit sentences for possession with intent to distribute and for distribution); United States v. 
Goodman, 605 F.2d 870, 884-85 (5th Cir. 1979) (defendant shown to be in ongoing drug activity before 
evidence seized from premises; ongoing nature sufficient to permit sentences for manufacture and 
possession with intent to distribute). But see United States v. Merlino, 595 F.2d 1016, 1020 (5th Cir. 1979) 
(offenses of distribution of narcotics and possession with intent to distribute require proof of similar facts; 
sentencing under both provisions prohibited), cert, denied, 444 U.S. 1071 (1980).

2376. 100 S. Ct. 2247 (1980).
2377. Id. at 2259. Unlike most sentencing contexts in which the defendant may receive a parole term in 

lieu of prison time, the Act’s special parole term is imposed in addition to the defendant’s regular sentence 
and consecutive to any other outstanding parole terms. 21 U.S.C. § 841(b), (c) (1976). Stiff penalties are 
provided for violation of special parole sentence, including an increase of the regular sentence by the length 
of the parole term and denial of credit toward sentence for time spent on parole. Id. § 841(c).

2378. Compare United States v. Meams, 599 F.2d 1296, 1298 (3d Cir. 1979) (special parole term may 
not be imposed on conspiracy count under 21 U.S.C. § 846), cert, denied, 100 S. Ct. 3037 (1980) with 

Since its adoption in 1970, the Drug Abuse Prevention and Control Act2373 
also has generated a great deal of multiple offense litigation. Courts often 
apply the rules of statutory construction less favorably toward defendants in 
this area because of a congressional policy aimed at providing maximum 
opportunity for conviction.2374 Three cases this term from the Fifth Circuit 
illustrate this judicial tendency to permit multiple punishments for separate 
drug convictions by rejecting defendants’ arguments that the criminal acts 
were single offenses.2375 On the other hand, in Bifulco v. United States,2376 the 
Supreme Court strictly construed the punishment provisions of the Act in 
holding that a postimprisonment parole term authorized for substantive 
offenders may not be imposed on persons convicted under the conspiracy 
section of the Act.2377 Resolving a conflict among the circuits,2378 the Court 
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reached “the likely conclusion” that Congress intended to omit the special 
parole term from the conspiracy section; in any event, the Court continued, 
any doubts must be resolved under the rule of lenity.2379 In a brief, but 
strongly-worded dissent, Justice Stevens argued Congress did not intend to 
punish “the directors of a narcotics distribution business” less severely than 
“their subordinants who merely peddled the poison.”2380

United States v. Ulano, 614 F.2d 1257, 1258 (9th Cir. 1980) (per curiam) (dictum) (special parole term 
under 21 U.S.C. § 846 may be imposed for narcotics conspiracy conviction) and United States v. Sellers, 
603 F.2d 53, 58 (8th Cir. 1979) (same), vacated and remanded mem., 100 S. Ct. 3033 (1980) and United 
States v. Houde, 596 F.2d 696, 704 (5th Cir.) (same), cert, denied, 444 U.S. 965 (1979).

2379. 100 S. Ct. at 2259.
2380. Id. at 2260 (Stevens, J., with White & Rehnquist, JJ., dissenting).
2381. United States v. Benz, 282 U.S. 304, 306-07 (1931); Ex parte Lange, 85 U.S. (18 Wall.) 163, 169 

(1874); cf. United States v. Wickham, 618 F.2d 1307, 1312-13 (9th Cir. 1979) (no double jeopardy violation 
when suspension of sentence revoked without changing original sentence); Sims v. United States, 607 F.2d 
757, 759 (6th Cir. 1979) (per curiam) (no double jeopardy violation when court revokes probation after 
originally suspending imposition of sentence and imposes any sentence authorized by statute; placing 
defendant on probation is not sentence under 18 U.S.C. § 3651); Martin v. Blackbum, 606 F.2d 92, 93 (5th 
Cir. 1979) (no double jeopardy violation when change from life sentence to 24-years imprisonment 
benefited rather than penalized defendant), cert, denied, 100 S. Ct. 1841 (1980).

2382. See United States v. Vera, 615 F.2d 1152, 1153 (6th Cir. 1980) (per curiam) (double jeopardy 
violation when court rescinds previously granted motion to change sentence from consecutive to 
concurrent after prisoner has begun serving sentence); United States v. Frady, 607 F.2d 383, 387 (D.C. Cir. 
1979) (improper increase in sentence when 5 to 15 year robbery sentence, originally concurrent to death 
penalty for another violation, changed to consecutive after death penalty commuted to life imprisonment).

2383. 604 F.2d 769 (2d Cir. 1979), cert, granted, 444 U.S. 1070 (1980).
2384. 18 U.S.C. § 3576 (1976).
2385. 604 F.2d at 785. See notes 2474-77 infra and accompanying text (discussing DiFrancesco).
2386. See Bozza v. United States, 330 U.S. 160, 167 (1946) (permissible for punishment to be increased 

from fine alone to fine and imprisonment when statute requires both penalties); Stuckey v. Stynchcombe, 
614 F.2d 75, 76 (5th Cir. 1980) (no double jeopardy violation in resentencing to correct sentence falling 
below statutory maximum even if prisoner has already served part of term); Johnson v. Mabry, 602 F.2d 
167, 170 (8th Cir. 1979) (no double jeopardy violation when judge’s oral declaration of sentence was for 
consecutive 15-year terms and judge corrected erroneous commitment order stating concurrent terms).

2387. 395 U.S. 711 (1969).
2388. Id. at 725 (1969); see Whitehead v. Wainwright, 609 F.2d 223, 224 (5th Cir. 1980) (trial court 

order preventing increased sentence if defendant reconvicted after successful appeal must be reentered to 

Increase in Sentence. The double jeopardy clause generally prohibits an
increase in sentence after the defendant has begun to serve his term.2381 For 
example, the clause proscribes changing a defendant’s sentence from concur
rent to consecutive terms once imprisonment has commenced.2382 In United 
States v. DiFrancesco,2383 the Second Circuit this term held that the appeals 
provision of the federal dangerous offender statute,2384 which authorizes the 
prosecutor to appeal the denial of an enhanced sentence under the statute, 
violates the double jeopardy clause.2385

By contrast, a defendant may be sentenced to a longer term when the 
original sentencing court misapplies the requirements of the controlling 
statute.2386 In addition, the Supreme Court held in North Carolina v. 
Pearce2387 that a defendant reconvicted after a successful appeal may be given 
an increased sentence, but only if the sentencing judge affirmatively identifies 
some objective aspect of the defendant’s conduct occurring after the initial 
sentencing.2388 Under an extension of Pearce, a prosecutor may not seek 
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heavier punishment for a defendant who has exercised his right to appeal by 
charging him under a statute with more severe penalties for the same criminal 
acts.2389

allow increased sentence when improper conduct by defendant occurs after initial sentencing); Gunsby v. 
Wainwright, 596 F.2d 654, 656 (5th Cir.) (same), cert, denied, 444 U.S. 946 (1979); cf. Jacobs v. Redman, 
616 F.2d 1251, 1259 (3d Cir.) (due process right to unfettered appeal violated when judge does not specify 
reasons for resentencing defendant to longer term after successful appeal), cert, denied, 100 S. Ct. 2170 
(1980); United States v. Fredenburgh, 602 F.2d 1143, 1147-48 (3d Cir. 1979) (due process violation when 
judge did not set forth affirmative reason for increase in sentence after successful appeal).

The Pearce Court stated that due process requires that defendants exercising their constitutional right to 
appeal be free from apprehension of possible vindictiveness by the sentencing judge. 395 U.S. at 725. Under 
this rationale, a greater sentence is permissible if the defendant is resentenced by a jury, Chaffin v. 
Stynchcombe, 412 U.S. 17, 24-28 (1973), or after a de novo trial in a two-tiered court system, Colten v. 
Kentucky, 407 U.S. 104, 116 (1972). Accord, Government of Canal Zone v. King, 595 F.2d 1114, 1115-16 
(5th Cir. 1979) (per curiam). But cf. United States v. Fredenburgh, 609 F.2d at 1147-48 (rationale is 
protection of defendant’s initial expectations regarding maximum sentence possible for conviction).

For a discussion of resentencing after invalidation of a guilty plea, see United States v. Black, 609 F.2d 
1330, 1333 (9th Cir. 1979) (defendant given increased sentence after plea overturned; no due process 
violation when defendant convicted on two additional counts committed after original indictment and 
defendant failed to prove judicial vindictiveness).

2389. Blackledge v. Perry, 417 U.S. 21,28-29 (1974); see Lovett v. Butterworth, 610 F.2d 1002, 1004-07 
(1st Cir. 1979) (prosecutor brought felony charge after defendant exercised right to trial de novo on 
misdemeanor conviction; due process requires potential for prosecutorial vindictiveness be eliminated), 
cert, denied, 100 S. Ct. 3038 (1980).

2390. United States v. Markus, 603 F.2d 409, 414 (2d Cir. 1979).
2391. Stuckey v. Stynchcombe, 614 F.2d 75, 76 (5th Cir. 1980).
2392. Id.
2393. In other circumstances, credit for time served is a matter of judicial discretion and legislative 

grace. See notes 2400-04 infra and accompanying text.
2394. 18 U.S.C. § 3568 (1976).
2395. Id. § 4210(b). Under the statutory provision, added by the Parole Commission & Reorganization 

Act of 1976, the Parole Commission’s jurisdiction terminates at the expiration of the parolee’s original 
sentence; the result is to count any time spent on parole toward the computation of the original sentence. 
Id. The statutory right to credit on revocation of parole is prospective, benefiting only prisoners whose 

The Second and Fifth Circuits this term disagreed on the application of 
Pearce when presented with the same factual situation. The Second Circuit 
held that the evidence of a separate conviction, occurring between the first 
and second sentencing for the same offense based on indictments pending at 
the time of original sentencing, does not satisfy Pearce's “exacting require
ment” of conduct occurring after the original sentencing.2390 The Fifth 
Circuit, however, ruled that a trial court may consider an intervening 
conviction as evidence of subsequent conduct even when based upon acts 
committed before the original sentence.2391 The Fifth Circuit noted that the 
due process requirement of Pearce was designed to protect defendants from 
possible vindictiveness of trial judges who seek to punish the exercise of 
constitutional rights.2392

Credit for Time Served. Prisoners are entitled to have time spent in
custody credited against their sentences in several circumstances.2393 Under 
18 U.S.C. § 3567, all prisoners convicted of federal offenses must be granted 
credit for any presentence time spent in custody in connection with the 
offense for which sentence was imposed.2394 Similarly, parolees whose parole 
has been revoked have a right to credit for time spent on parole.2395 On the 
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other hand, an offender whose probation is revoked normally does not receive 
credit for time spent on probation.2396

parole revocation hearings occur after May 14, 1976. See Weatherington v. Moore, 577 F.2d 1073, 1075 
(6th Cir. 1978) (presumption lies in favor of prospective application of 18 U.S.C. § 4210(b) absent 
congressional declaration of retroactivity).

2396. See Smith v. United States, 603 F.2d 722, 723 (8th Cir. 1979) (defendant whose probation 
revoked not entitled to credit for “street time”); United States v. Shead, 568 F.2d 678, 682 (10th Cir. 1978) 
(deterrent effect of allowing trial judge to impose full sentence following revocation of probation justifies 
disparate treatment of probationers and parolees; probationer’s equal protection claim rejected).

2397. See North Carolina v. Pearce, 395 U.S. 711, 718-19 (1969) (constitutional guarantee against 
multiple punishments for single offense requires punishment already exacted be fully credited in imposing 
sentence upon new conviction for same offense).

2398. See Johnson v. Prast, 548 F.2d 699, 702 (7th Cir. 1977) (requiring judge to view custody resulting 
from inability to post bond as punishment imposed for offense and to credit prisoner’s sentence 
appropriately); King v. Wyrick, 516 F.2d 321, 325 (8th Cir. 1975) (denial of equal protection when 
indigent prisoner unable to make bail not credited with presentence time spent in custody); United States v. 
Gaines, 449 F.2d 143, 144 (2d Cir. 1971) (per curiam) (impermissible discrimination when defendant 
required to serve longer sentence because unable to make bail on concurrent state charge and enter federal 
custody). Other jurisdictions require credits for indigents who cannot make bail only when the sentence 
plus the previous jail time exceeds the maximum term authorized by the relevant statute. See Parker v. 
Estelle, 498 F.2d 625, 627 (5th Cir. 1974) (conclusive presumption that sentencing judge gave credit for 
presentence custody when sentence imposed plus time spent in presentence custody totals less than 
maximum for offense), cert, denied, 421 U.S. 963 (1975); Hook v. State of Arizona, 496 F.2d 1172, 1174 
(9th Cir. 1974) (per curiam) (maximum sentence rule applies even when sentences on two counts to be 
served concurrently rather than consecutively). See also ABA Standards, supra note 1, § 18-4.7 
(proposing on equal protection grounds comprehensive credit for both pretrial and post-trial confinement 
awarded on automatic, mechanical basis).

2399. See Durkin v. Davis, 538 F.2d 1037, 1040-41 (4th Cir. 1976) (holding invalid Virginia statute 
denying preconviction and postconviction credit to any person who escapes from jail). Commentators have 
argued that other constitutional bases exist for requiring credit for presentence time spent in custody. See 
Note, Sentence Crediting for the State Criminal Defendant—A Constitutional Requirement, 34 Ohio St. 
L.J. 586, 594-95 (1973) (eighth amendment prohibition against excessive bail and sixth amendment right to 
trial); Note, Credit for Time Served Between Arrest and Sentencing, 121 U. Pa. L. Rev. 1148, 1150(1973) 
(eighth amendment prohibition against cruel and unusual punishment).

2400. See Lewis v. Cardwell, 609 F.2d 926, 928 (9th Cir. 1980) (right to credit for presentence time in 
custody purely matter of legislative grace); Matthews v. Dees, 579 F.2d 929, 931 (5th Cir. 1978) (no 
constitutional right to credit for that presentence time which, when added to sentence, remains within 
statutory maximum); cf. Giouser v. Parratt, 605 F.2d 419, 421 (8th Cir. 1979) (per curiam) (right to credit 
for good behavior while prisoner incarcerated rests solely on legislative grace and does not vest until 
prisoner released).

2401. See United States v. Warren, 610 F.2d 680, 685 (9th Cir. 1980) (trial court’s order crediting time 

Under constitutional principles, offenders who successfully appeal their 
convictions but are convicted on remand are entitled to credit for punishment 
already endured.2397 Several circuits also have held that the equal protection 
clause requires credit for presentence custody that results from inability to 
post bond.2398 The Fourth Circuit has adopted the broadest constitutional 
grant of presentence credit by ruling that denial of credit for time served in 
custody always violates both the equal protection and double jeopardy 
clauses.2399 In contrast, the Fifth and Ninth Circuits expressly deny an all- 
inclusive constitutional requirement of sentence crediting, holding that in the 
absence of a statute, the granting of sentence credit is within the discretion of 
the sentencing judge.2400

When credit for time spent in custody is a matter of judicial discretion 
rather than statutory or constitutional right, courts generally deny credit in a 
number of situations. Under 18 U.S.C. § 3568, a court may not credit time 
spent in state custody2401 unless the defendant is held in state custody 
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pursuant to a federal detainer,2402 Sentence credits also are withheld from 
prisoners whose sentences are interrupted by civil contempt convictions on 
the ground that allowing such credit would undermine the coercive purpose 
of the contempt statute.2403 At least one circuit further restricts credit for time 
served by invoking a presumption that a court has taken presentence 
confinement into consideration as long as the sentence imposed plus the 
period of presentence custody does not exceed the maximum allowable 
sentence.2404

spent in state custody toward federal sentence conflicts with Attorney General’s statutory power to 
designate place of confinement for federal prisoners and violates 18 U.S.C. § 3568 by effectively beginning 
defendant’s federal sentence before he was delivered to federal authorities); cf. United States v. Huss, 520 
F.2d 598, 602 (2d Cir. 1975) (trial court order making federal sentence concurrent with state sentence 
already being served violates Attorney General’s statutory power). But cf. United States v. Penno, 605 F.2d 
432, 433 (9th Cir. 1979) (defendant may be entitled to credit of state sentence toward federal sentence but 
must make motion after transfer to federal custody). In Warren, the court stated that a trial judge may 
reduce federal sentences by the same amount of time as spent in state custody but may not simply credit 
time spent in state custody. 610 F.2d at 685.

2402. United States v. Shillingford, 586 F.2d 372, 375 (5th Cir. 1978) (citing 18 U.S.C. § 3568).
2403. See United States v. Dien, 598 F.2d 743, 744 (2d Cir. 1979) (court may stay running of prisoner’s 

criminal sentence for period of confinement under civil contempt if contempt separate and distinct from 
prior conviction). But cf. United States v. Mitchell, 556 F.2d 371, 381-82, 385 (6th Cir. 1977) (court must 
credit against criminal sentence period of imprisonment served in excess of statutory limit on confinement 
for civil contempt), cert, denied, 434 U.S. 925 (1978).

2404. See Bayless v. Estelle, 583 F.2d 730, 733 (5th Cir. 1978) (presumption that credit given holds 
regardless of whether sentencing jury apprised of defendant’s pretrial incarceration), cert, dismissed, 441 
U.S. 938 (1979). But see Johnson v. Prast, 548 F.2d 699, 703 (7th Cir. 1977) (indigent has right to credit for 
presentence detention even if total detention below statutory maximum; defendant entitled to credit unless 
state proves sentencing judge considered time served); Pudgett v. United States, 387 F.2d 649, 649 (4th Cir. 
1967) (mem.) (judge may not be presumed to have given credit for presentence custody; issue to be 
determined according to facts of particular case). According to one commentator, these “presumptions 
bring intolerably cavalier procedure to the reckoning of constitutional claims. Nowhere else in the criminal 
process is a claim of a constitutional right fobbed off by the invocation of a conclusive presumption." Stacy, 
Constitutional Right to Sentence Credit for Pre-Trial Incarceration, 41 U. Cin. L. Rev. 823, 838 (1978). See 
generally ABA Standards, supra note 1, § 18-4.7.

2405. 18 U.S.C. §§ 5005-26(1976).
2406. Id. § 5006(f).
2407. Id. § 5006(d). Eligibility for sentencing under the FYCA is determined by the offender’s age at 

the time of the verdict, not at the time of sentencing. Jenkins v. United States, 555 F.2d 1188, 1189-90 (4th 
Cir. 1977).

A defendant between 22 and 26 years of age may be sentenced under the provisions of the FYCA as a 
“young adult offender” if the court makes a discretionary finding that he will benefit from such treatment. 
18 U.S.C. § 4216 (1976); cf. United States v. Riffe, 600 F.2d 1146, 1147 (5th Cir. 1979) (per curiam) (when 
defendant 25 years old at original FYCA sentencing but 28 years old when resentenced for same charge 
after successful motion for new trial, he must be sentenced under adult statute).

2408. Mustain v. Pearson, 592 F.2d 1018, 1021 (8th Cir. 1979) (per curiam) (purpose of FYCA is to 
increase judicial discretion in sentencing youthful offenders).

2409. 18 U.S.C. § 5010(a), (b) (1976). The Act specifies several treatment facilities to which judges may 

Sentencing Under the Federal Youth Corrections Act. The Federal
Youth Corrections Act (FYCA)2405 provides a rehabilitative sentencing 
model2406 designed particularly for offenders between the ages of eighteen and 
twenty-two.2407 The Act broadens the scope of judicial discretion in sentenc
ing2408 by including as sentencing alternatives probation and commitment for 
special treatment under a wide variety of programs.2409 The Act further 



514 The Georgetown Law Journal [Vol. 69:211

requires that institutions and agencies of treatment segregate youthful 
offenders from other prisoners whenever practical.2410 The statute gives 
unusually wide discretion to release young offenders conditionally or uncon
ditionally.2411 Furthermore, if a youth sentenced under the FYCA is released 
unconditionally before the expiration of his maximum possible sentence, the 
judge must set aside the conviction.2412

commit young offenders, including training schools, hospitals, farms, forestry and other camps, and other 
agencies. Id. § 5011. The Act also provides that a judge sentencing under the FYCA may impose whatever 
adult penalties are available under the substantive offense statute. Id. § 5010(d); see United States v. Durst, 
434 U.S. 542, 544 (1978) (when youthful offender placed on probation under FYCA § 5010(a), restitution 
may be required and fine imposed as condition of probation under terms of relevant adult statute); cf. In re 
McClanahan, 612 F.2d 642, 643 (2d Cir. 1979) (sentence imposed under FYCA may be interrupted by 
defendant’s incarceration for civil contempt under 28 U.S.C. § 1826(a)), cert, denied, 100 S. Ct. 1606 
(1980); United States v. Lyons, 609 F.2d 1338, 1341 (9th Cir. 1979) (adult sentence for subsequent offense 
may be imposed consecutively to previous FYCA sentence), cert, denied, 444 U.S. 1092 (1980). But cf. 
United States v. Haney, 615 F.2d 907, 910 (10th Cir. 1980) (sentencing judge may not commit youth under 
FYCA, 18 U.S.C. § 5010(b), and also impose special parole term provided in 21 U.S.C. § 841(b)(1)(c)).

2410. 18 U.S.C. § 5011 (1976). Some courts have held that section 5011 requires segregation of youthful 
offenders without regard to whether suitable facilities are in fact available. See Dancy v. Arnold, 572 F.2d
107, 109 (3d Cir. 1978) (statute requires segregation of youthful offenders); United States v. Howard, 449 
F.2d 1086, 1092 (D.C. Cir. 1971) (FYCA prescribes confinement in rehabilitative setting with other 
youthful offenders, not imprisonment in penitentiary with adult offenders).

2411. 18 U.S.C. § 5017(a), (b) (1976). Administrators may conditionally release youths sentenced 
under the FYCA at any time and make the release unconditional one year after the date of conditional 
release. Id.

2412. Id. § 5021. The D C. Circuit provided a detailed explication of the “set aside” requirement in Doe 
v. Webster, 606 F.2d 1226, 1230-45 (D.C. Cir. 1979). The court said that a defendant who has been 
properly arrested generally is not entitled to expungement of the arrest under the FYCA. Id. at 1230-31. 
On the other hand, once the defendant’s conviction has been set aside, the FBI must remove all his records 
from its central file to a separate storage place and respond in the negative to all inquiries concerning the 
set-aside conviction. Id. at 1244. A defendant whose conviction has been set aside may respond in the 
negative to any questions regarding past convictions. Id. But cf. United States v. Klusman, 607 F.2d 1331, 
1334 (10th Cir. 1979) (defendant sentenced for second offense by same judge who sentenced him under 
FYCA for conviction subsequently set aside not entitled to resentencing on ground judge may have 
considered expunged conviction).

2413. 18 U.S.C. § 5010(d) (1976); Dorszynski v. United States, 418 U.S. 424, 443-44 (1974); see United 
States v. Fortes, 619 F.2d 108, 127 (1st Cir. 1980) (resentencing required when record does not reflect 
express decision by judge that offender would not benefit from treatment under FYCA).

Courts are in conflict whether the Dorszynski requirement of an express finding is retroactive. Compare 
Goodwin v. United States, 602 F.2d 107, 108 (6th Cir. 1979) (per curiam) (requirement of no benefit 
finding applies to pre-Dorszynski FYCA sentences) with Lawary v. United States, 599 F.2d 218, 224-25 
(7th Cir. 1979) (per curiam) (Dorszynski requirement of no benefit finding does not apply retroactively). 
For a collection of cases on both sides of the conflict, see id. at 219 n.l.

2414. Dorszynski v. United States, 418 U.S. 424, 425-26 (1974); cf. United States v. Fortes, 619 F.2d
108, 125-27 (1st Cir. 1980) (sentencing judge on remand must make express no benefit finding without
considering prior FYCA sentencing on previously imposed adult sentence).

All offenders between the ages of eighteen and twenty-two must be 
sentenced under FYCA provisions unless the court makes an express finding 
that the offender will not benefit from sentencing under the Act.2413 The 
requirement of a no benefit finding is intended to ensure that the judge 
actually has considered FYCA sentencing alternatives.2414 * * Thus, courts are 



1980] Project: Criminal Procedure 515

not required to provide reasons supporting no benefit findings,2415 and youths 
challenging these findings when expressly made usually are unsuccessful.2416

2421. Id. at 1263. Parole Commission and Reorganization Act of 1976, 18 U.S.C. § 4206(a)(1) (1976); 
28 C.F.R. § 2.20 (1979). The court further noted that after Wallulatum began serving his sentence, the 
Parole Commission indicated that it would treat youth offenders no differently than other prisoners in 
making parole eligibility decisions. 600 F.2d at 1262.

2422. 18 U.S.C. § 4206 (1976); 28 C.F.R. § 2.20 (1979).
2423. 600 F.2d at 1262-63. The court stressed the Act’s emphasis on treatment and rehabilitation, id. at 

1262 & n.2, and said that it precludes consideration of the severity of the offense in determining parole 
eligibility. Id. at 1263.

2424. Id.
2425. 28 U.S.C. § 2106 (1976).
2426. Id. § 2255.
2427. Fed. R. Crim. P. 35.
2428. Id. 35(a).

This term, in United States v. Wallulatum,24'2 a youth offender seeking to 
be sentenced outside the FYCA challenged his sentence under the Act on 
equal protection grounds.2418 He contended that if he had been sentenced as 
an adult he would have had to serve a maximum of three years, but that under 
the FYCA he faced a possible six-year term.2419 The Court observed that 
FYCA sentences may be longer than those imposed under the substantive 
statute and noted the district court’s express finding that the defendant would 
benefit from FYCA sentencing.2420 The court declined to reach the constitu
tional question but nevertheless remanded for resentencing because after 
Wallulatum began serving his FYCA sentence, Congress and the Parole 
Commission established different criteria governing determinations of parole 
eligibility.2421 Under the new rules, the severity of the offense rather than the 
quality of institutional performance is the chief criterion by which parole 
eligibility is judged.2422 The court stated that the new parole policies conflict 
with the FYCA2423 and remanded with a strong suggestion that the trial court 
might now conclude that the defendant would not benefit from sentencing 
under the Act.2424

POSTSENTENCE REVIEW

A defendant may challenge a federal sentence through three avenues of 
review: direct appeal,2425 collateral attack under 28 U.S.C. § 2255,2426 or 
motion to correct or reduce a sentence under rule 35 of the Federal Rules of 
Criminal Procedure.2427 Rule 35 grants a trial court discretion to correct an 
illegal federal sentence at any time.2428 The rule also provides that a district 
court may reduce a federal sentence imposed in an illegal manner if the

2415. Dorszynski v. United States, 418 U.S. at 425-26; cf. United States v. Fortes, 619 F.2d 108, 127 
(1st Cir. 1980) (as long as judge does not deny FYCA sentencing on ground different from that provided in 
statute, substantive reasons offered not subject to review); United States v. Beliard, 618 F.2d 886, 888 (1st 
Cir. 1980) (factors relied upon or ignored by district court in refusing to grant FYCA disposition are 
“practically speaking beyond review”).

2416. See United States v. Smith, 621 F.2d 483, 489 (2d Cir. 1980) (no abuse of discretion when 
sentencing judge expressly stated he had considered and rejected option of FYCA sentencing).

2417. 600 F.2d 1261 (9th Cir. 1979).
2418. Id. at 1262.
2419.
2420.

Id.
Id.
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defendant files a motion for review within the statutory period.2429 In 
reviewing denial of a rule 35 motion, the appellate court may reverse only for 
illegality or gross abuse of the trial court’s discretion.2430 Appellate courts will 
find a sentence illegal if the district judge imposed sentence in a statutorily 
unauthorized form,2431 committed a mistake of law,2432 misperceived the 
bounds of sentencing authority,2433 or failed to adhere to procedural2434 or 
constitutional2435 requirements. Sentences exceeding statutory limits also are 
illegal.2436

2429. Fed. R. Crim. P. 35(a). The statutory limits are established by rule 35(b). Id. 35(b).
2430. See note 2447 infra and accompanying text (citing cases on appellate review of rule 35 motions).
2431. See United States v. DeLutro, 617 F.2d 316, 318 (2d Cir. 1980) (sentence illegal under rule 35 if 

contrary to applicable statute; sentence valid on face will not be corrected); United States v. Cohen, 617 
F.2d 56, 58 (4th Cir. 1980) (per curiam) (three-year prison sentence, 23 months of which suspended, illegal 
under 18 U.S.C. § 3651, which limits period of incarceration to six months if any part of sentence 
suspended); cf. United States v. Mearns, 599 F.2d 1296, 1298-99 (3d Cir. 1979) (when statute does not 
sanction special parole on conspiracy, not illegal for court to adjust sentence pursuant to rule 35 motion), 
cert, denied, 100 S. Ct. 3037 (1980).

2432. Compare United States v. Edick, 603 F.2d 772, 775 (9th Cir. 1979) (consecutive terms for two 
violations arising from single transaction constitute illegal sentence) and United States v. Weston, 448 F.2d 
626, 634 (9th Cir. 1971) (sentence based on unsubstantiated presentencing report alleging defendant’s 
active participation in heroin trade vacated because illegal), cert, denied, 404 U.S. 1061 (1972) with United 
States v. Kranzthor, 614 F.2d 981, 982 (5th Cir. 1980) (per curiam) (not illegal for court to sentence 
defendant under pre-1970 drug control law when violation occurred prior to 1970) and United States v. 
Warren, 610 F.2d 680, 683-84 (9th Cir. 1980) (sentence inconsistent with plea comment not illegal under 
rule 35).

2433. See United States v. Workman, 617 F.2d 48, 50-51 (4th Cir. 1980) (after lapse of five years judge 
may not reinstate probation when revocation overturned on appeal because statutory maximum probation 
period limited to five years).

2434. See United States v. Moss, 614 F.2d 171, 175 (8th Cir. 1980) (resentencing required when 
susceptibility to various interpretations and “internal self-contradiction” of sentence render it ambiguous); 
United States v. Sisneros, 599 F.2d 946, 948-50 (10th Cir. 1979) (per curiam) (although technical violation 
of rule 11 serious error, merely technical violation insufficient basis for collateral relief); United States v. 
Jackson, 563 F.2d 1145, 1148 (4th Cir. 1977) (resentencing may be necessary when, contrary to rule 
32(a)(1), Government not given opportunity to address court after defense presentation); United States v. 
Capriola, 537 F.2d 319, 320-21 (9th Cir. 1976) (per curiam) (court must explain substantially disparate 
sentences among codefendants when it appears some defendants penalized for exercising right to trial).

To avoid resentencing of defendants, the Department of Justice has recommended that government 
attorneys observe the following procedures: substantiate facts at sentencing hearings, make sources of 
information available for cross-examination, and provide guarantees of the reliability of any hearsay 
evidence submitted at the hearing. Principles of Federal Prosecution, supra note 1, at 50.

2435. See United States v. Tucker, 404 U.S. 443, 447-49 (1972) (reconsideration of sentence based on 
two prior uncounseled convictions required because sentence founded in part upon misinformation of 
constitutional magnitude); Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (sentence based on false 
assumptions concerning prisoner’s record constitutionally invalid); Knight v. United States, 611 F.2d 918, 
922 (1st Cir. 1979) (sentence based on material misapprehension of fact by sentencing judge held 
unconstitutional); Tully v. Scheu, 607 F.2d 31, 35 (3d Cir. 1979) (sentencing is critical stage of criminal 
proceeding; denial of effective assistance of counsel unconstitutional); United States v. Fredenburgh, 602 
F.2d 1143, 1148 (3d Cir. 1979) (upon remand for resentencing, district judge prohibited by double jeopardy 
clause from imposing sentence harsher than initial sentence); cf. United States v. Campbell, 619 F.2d 765, 
767 (8th Cir. 1980) (per curiam) (no violation of fifth amendment rights in requiring defendant to file valid 
income tax returns as condition of sentence for willful failure to file tax returns).

Eighth amendment challenges to the length of individual sentences generally are unsuccessful. See 
generally Note, Disproportionality in Sentences of Imprisonment, 79 Colum. L. Rev. 1119, 1119-20 (1979) 
(challenges to severity of sentence seldom successful because majority of challenges do not properly raise 
issues of constitutional magnitude and courts reluctant to override judgments of legislature).

2436. United States v. Tucker, 404 U.S. 443, 447 (1971); Gore v. United States, 357 U.S. 386, 393 
(1957).
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Review of sentences imposed in an “illegal manner” is governed by the 
time limits of rule 35(b).2437 For example, this term, in United States v. 
DeLutro,2438 the Second Circuit found that a sentence based on erroneous 
information was imposed in an illegal manner and thus subject to the 120-day 
jurisdictional time limitation of rule 35(b).2439 The rule provides that a court 
may reduce a sentence within 120 days after imposition of sentence, final 
disposition of defendant’s appeal, or revocation of parole.2440

Although the time limitations of rule 35(b) are jurisdictional2441 and 
require that a sentence be adjusted within 120 days of the final disposition of 
the defendant’s case,2442 federal courts have construed the rule to provide a 
court with jurisdiction to review a sentence as long as the defendant’s motion 
is filed within the requisite statutory period.2443 Furthermore, courts will 
assert jurisdiction over tardy rule 35 motions if the delay was caused by a 
government authority’s affirmatively misleading the defendant or his coun
sel.2444

2437. Id. 35(b). See Government of Virgin Islands v. Gereau, 603 F.2d 438, 440 (3d Cir. 1979) (petition 
for review of sentence imposed in illegal manner subject to 120-day limitation of rule 35).

2438. 617 F.2d 316 (2d Cir. 1980).
2439. Id. at 318. DeLutro relied on United States v. Malcolm, 432 F.2d 809 (2d Cir. 1970), which held 

that misinformation or material false assumption as to any facts relevant to sentencing renders the entire 
sentencing procedure invalid as a violation of due process. Id. at 816. The DeLutro court distinguished 
Malcolm on the ground that the defendant in that case sought collateral review under 28 U.S.C. § 2255; 
here, the court saw no reason to permit a section 2255 claim. United States v. DeLutro, 617 F.2d at 318.

2440. Fed. R. Crim. P. 35(b). When one or more sentences are reduced to a general term, the total 
reduction should be pro-rated between sentences. See United States v. Vaughan, 598 F.2d 336, 337 (4th 
Cir. 1979) (when trial court fails to allocate sentence reduction between two consecutive sentences, 
reduction should be allocated pro rata).

2441. See United States v. Robinson, 361 U.S. 220, 229 (1960) (uniformly held that taking appeal 
within prescribed time is mandatory and jurisdictional); Government of Virgin Islands v. Gereau, 603 F.2d 
438, 440 (3d Cir. 1979) (per curiam) (time limits prescribed by rule 35 are jurisdictional and cannot be 
extended by order of court).

2442. Fed. R. Crim. P. 35(b).
2443. See United States v. Kranzthor, 614 F.2d 981, 982 (5th Cir. 1980) (per curiam) (court will not 

adjust sentence if defendant files rule 35 motion after 120-day period); United States v. Lanier, 604 F.2d 
1157, 1158-59 (8th Cir. 1979) (per curiam) (defendant’s rule 35 motion to reduce sentence properly denied 
for lack of jurisdiction; motion filed more than 120 days after sentence imposed, after Supreme Court 
denied defendant’s petition for writ of certiorari, and after district court received appellate court’s 
mandate); Government of Virgin Islands v. Gereau, 603 F.2d 438, 442 (3d Cir. 1979) (per curiam) (when 
petition for writ of certiorari integral part of defendant’s direct appeal, rule 35 motion filed within 120 days 
after denial of petition is timely). Compare Sotto v. Wainwright, 601 F.2d 184, 190-92 (5th Cir. 1979) 
(statutory construction is basis for extending district court’s jurisdiction to consider timely rule 35 motions 
for reasonable time after expiration of 120-day period; error to grant defendant’s habeas petition alleging 
unconstitutionality of Florida’s rule 35 counterpart because rule’s construction denied relief on motions 
filed but not ruled upon within jurisdictional period), cert, denied, 100 S. Ct. 1597 (1980) with Tully v. 
Scheu, 607 F.2d 31, 35-36 (3d Cir. 1979) (habeas relief available when counsel not provided until after 
expiration of 75-day jurisdictional period of New Jersey’s rule 35 counterpart and sentencing judge 
prevented from granting relief until substitute counsel obtained).

2444. See Government of Virgin Islands v. Gereau, 603 F.2d 438, 442 (3d Cir. 1979) (per curiam) 
(failure to meet filing deadlines of rule 35 may be excused when delay is in reliance on affirmative statement 
by court); cf. Thompson v. Immigration & Naturalization Serv., 375 U.S. 384, 387 (1964) (rule 73(a) 
motion filed after statutory deadline allowed when delay due to reliance on court’s affirmative 
representation). In Gereau, the question of jurisdictional time constraints under rule 35(b) was decided 
without addressing the propriety of the court’s consideration of one defendant’s motion to reduce sentence 
as though filed by all defendants. 603 F.2d at 442.
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A rule 35 motion to correct a sentence is addressed to the discretion of the 
trial judge.2445 The sentencing court also has the power to reduce a sentence of 
incarceration to probation.2446 The role of the appellate court in reviewing 
denial of a rule 35 motion is limited; the court can reverse only on grounds of 
illegality or gross abuse of discretion by the trial court.2447

Collateral relief under section 2255 is not available to a defendant for 
violations of formal procedural requirements in the absence of aggravating 
circumstances.2448 In United States v. Sisneros,2449 the Tenth Circuit construed 
this limitation to deny collateral relief for a violation of the rule 1 12450 
requirement that a defendant be informed, before acceptance of a guilty plea, 
of the maximum possible sentence that can be imposed.2451 Sisneros received a 
fifteen-year prison sentence and an additional three-year parole term after 
pleading guilty to a drug charge; he was not informed prior to his plea that the

2445. United States v. Nerren, 613 F.2d 572, 573 (5th Cir. 1980) (per curiam); see United States v. 
Warren, 610 F.2d 680, 684 (9th Cir. 1980) (district court’s discretion to reduce sentences upon timely 
motion “almost unlimited”); Government of Virgin Islands v. Gereau, 603 F.2d 438, 443 (3d Cir. 1979) 
(per curiam) (decision to hold hearings on rule 35 motion within discretion of district court). The death of 
the sentencing judge does not preclude review of the sentence by another judge if reason for reduction can 
be shown. United States v. Dobson, 609 F.2d 840, 843 (5th Cir.), cert, denied, 100 S. Ct. 2925 (1980).

2446. Fed. R. Crim. P. 35(b); see United States v. DeLutro, 617 F.2d 316, 317-18 n.4 (2d Cir. 1980) 
(amended rule 35 permits judge to reduce jail term to probation); cf. United States v. Wickham, 618 F.2d 
1307, 1313 (9th Cir. 1979) (court had jurisdiction on rule 35 motion to modify prison sentence to probation 
although defendant began serving custodial term prior to effective date of amendment). Although the 
Supreme Court previously ruled that trial courts lacked authority to grant probation after the defendant 
began serving the sentence, United States v. Murray, 275 U.S. 347, 352 (1928), recent court decisions had 
divided on the issue. Compare United States v. Zinkovich, 437 F.2d 760, 762 (10th Cir. 1971) (order 
vacating sentences and placing defendant on probation after commencement of sentence beyond court’s 
jurisdiction, therefore null) with United States v. Golphin, 362 F. Supp. 698, 699 (W.D. Pa. 1973) 
(concluding that Murray doctrine underwent modification when rule 35 took effect in 1946; court free to 
consider all alternatives available at sentencing to dispose of case).

2447. See United States v. Nerren, 613 F.2d 572, 573 (5th Cir. 1980) (per curiam) (denial of rule 35 
motion reversed only in cases of illegal sentence or gross abuse of trial court’s discretion); Government of 
Virgin Islands v. Gereau, 603 F.2d 438, 443 (3d Cir. 1979) (per curiam) (role of appellate court in 
reviewing denial of rule 35 motion limited; trial court’s decision not to be disturbed unless clear abuse of 
discretion); United States v. Kouwenhoven, 602 F.2d 234, 238 (9th Cir. 1979) (denial of motion for 
reduction of sentence will not be reversed on appeal absent clear abuse of discretion); United States v. 
Losing, 584 F.2d 289, 291 (8th Cir. 1978) (same); United States v. Galoob, 573 F.2d 1167, 1171 (10th Cir. 
1978) (appellate court cannot reverse trial court unless sentence exceeds maximum limits or constitutes 
cruel and unusual punishment). A defendant has no constitutional right to have a sentence reduced; the 
district court’s authority to consider reduction of sentences is totally statutory. Cf. Sotto v. Wainwright, 
601 F.2d 184, 191 (5th Cir. 1979) (Constitution does not afford state prisoner right to have sentence 
reduced), cert, denied, 100 S. Ct. 1597 (1980).

The ABA Standards for Criminal Justice propose significantly broader powers of appellate review of 
sentencing decisions. See ABA Standards, supra note 1, § 20-1.1 (judicial review should be available at 
defendant’s initiative for all sentences imposed after trial or guilty plea); id. § 20-3.3 (reviewing court 
should have power to substitute any disposition of case available to sentencing court other than increased 
sentence); cf. Kutak & Gottschalk, In Search of a Rational Sentence: A Return to the Concept of Appellate 
Review, 53 Neb. L. Rev. 463, 510 (1974) (appellate review of sentences exists in virtually every court of 
appeals even if not acknowledged; issue is how to establish system and what form it should take).

2448. See United States v. Timmreck, 441 U.S. 780, 783-85 (1979) (denying collateral relief for 
violation of rule 11 by failing to inform defendant of mandatory parole term prior to guilty plea); Hill v. 
United States, 368 U.S. 425, 429-30 (1962) (denying collateral relief for violation of rule 32(a) by failing to 
ask defendant if he wanted to make statement before sentencing).

2449. 599 F.2d 946 (10th Cir. 1979) (per curiam).
2450. Fed. R. Crim. P. 11.
2451. 599 F.2d at 949-50.
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offense carried a possible lifetime parole term.2452 The court of appeals held 
that the violation was “merely . . . technical” and would not permit relief 
under section 2255 in the absence of “extraordinary circumstances not here 
presented . . . ,”2453

An appellate court will not review a procedurally2454 and statutorily2455 
sound sentence in the absence of a defendant’s allegation that the trial court

2452. Id. at 949.
2453. Id. at 949-50. The court relied on United States v. Timmreck, 441 U.S. 780 (1979), in denying 

relief. 599 F.2d at 949-50. Timmreck involved a violation of a previous version of rule 11 requiring 
generally that the defendant be informed of the consequences of his plea. 441 U.S. at 781 n.l. The Sisneros 
court, finding that a violation of rule U’s current specific requirement that the defendant be informed of 
the maximum possible punishment did not warrant a different result from Timmreck, explained that no 
“manifest injustice” resulted because Sisneros received a lesser sentence than the judge had informed him 
was possible. 599 F.2d at 949.

2454. United States v. Rosales-Lopez, 617 F.2d 1349, 1357 (9th Cir.) (not improper forjudge who did 
not preside at trial to sentence defendant under rule 25(b) if presiding judge unable to attend because of 
absence, sickness, or other disability), cert, granted, 49 U.S.L.W. 3245 (U.S. Oct. 7, 1980); Knight v. 
United States, 611 F.2d 918, 920-21 (1st Cir. 1979) (sentence procedurally sound when defendant given 
and declined opportunity to make statement or present evidence in own behalf at sentencing hearing; 
defendant therefore adequately informed of right to present affirmative matters in own behalf); United 
States v. Bucchino, 606 F.2d 590, 591 (5th Cir. 1979) (per curiam) (sentence procedurally sound because 
sentencing court complied with all requirements of law; defendant offered and exercised opportunity for 
allocution and court weighed presentence report, evidence, and remarks of counsel), cert, denied, 100 S. Ct. 
2917 (1980).

2455. See United States v. Beliard, 618 F.2d 886, 888 (1st Cir. 1980) (district court’s refusal to be 
swayed by defendant’s request for sentencing under Youth Act not grounds for reversal when sentence 
imposed within statutory and constitutional limits); United States v. Young, 614 F.2d 243, 245 (10th Cir. 
1980) (appellate court not at liberty to disturb sentence within statutory limits); United States v. Goodwin, 
612 F.2d 1103, 1105 (8th Cir.) (per curiam) (court will not disturb sentence within statutorily prescribed 
range), cert, denied, 100 S. Ct. 2971 (1980); Granville v. United States, 613 F.2d 125, 126 (5th Cir. 1980) 
(per curiam) (although other participants in robbery received lesser sentences, defendant’s sentence not 
excessive because imposed within statutory limits); United States v. Thompson, 612 F.2d 233, 234 (6th Cir. 
1980) (court will not reverse sentence within legal limits merely because it disagrees with severity); United 
States v. Schmucker-Bula, 609 F.2d 399, 404 (7th Cir. 1980) (court will not disturb sentence imposed 
within statutory bounds); United States v. Washington, 608 F.2d 292, 294 (8th Cir. 1979) (per curiam) 
(same); United States v. Keuylian, 602 F.2d 1033, 1043 (2d Cir. 1979) (same); United States v. Stout, 601 
F.2d 325, 329 (7th Cir.) (same), cert, denied, 444 U.S. 979 (1979); United States v. Horton, 601 F.2d 319, 
325 (7th Cir.) (same), cert, denied, 444 U.S. 937 (1979); United States v. Corignan, 600 F.2d 762, 764 (9th 
Cir. 1979) (same); cf. United States v. Maddox, 610 F.2d 230, 231 (5th Cir. 1980) (per curiam) (five-year 
sentence consecutive to original eight-year sentence statutorily sound because separate sentences imposed 
under different statutes and each statute required proof of different element); West v. United States, 609 
F.2d 274, 275 (6th Cir. 1979) (per curiam) (same), cert, denied, 100 S. Ct. 2944 (1980); United States v. 
Lanier, 604 F.2d 1157, 1159 (8th Cir. 1979) (per curiam) (same). But see Woosley v. United States, 478 
F.2d 139, 148 (8th Cir. 1973) (en banc) (district court’s broad discretion to impose statutory sentence of 
five years on young, religious conscientious objector does not extend to meting out punishment manifestly 
disproportionate to nature of crime or character of criminal).
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abused its discretion2456 or failed to exercise any discretion.2457 In addition, no 
review is available for a procedurally or otherwise defective sentence if the 
error benefits the defendant.2458

At its discretion, an appellate court may deny review of a challenged 
sentence served concurrently with an unchallenged sentence2459 when no 
adverse collateral consequences accrue to the defendant as a result.2460 A

2456. See United States v. Fonticelli, 622 F.2d 985, 989-90 (9th Cir. 1980) (sentence affirmed because 
no abuse of discretion for judge to reject presentence report’s recommendation without explanation); 
United States v. Doran, 619 F.2d 783, 783-84 (8th Cir. 1980) (per curiam) (sentences affirmed because not 
product of gross abuse of district court’s discretion); United States v. Campbell, 619 F.2d 765, 767 (8th Cir. 
1980) (per curiam) (same); United States v. Niemiec, 611 F.2d 1207, 1212 (7th Cir. 1980) (same); United 
States v. Sanchez-Murillo, 608 F.2d 1314, 1319 (9th Cir. 1979) (same); United States v. Noll, 600 F.2d 
1123, 1130 (5th Cir. 1979) (same); United States v. Main, 598 F.2d 1086, 1094 (7th Cir.) (same), cert, 
denied, 444 U.S. 943 (1979); United States v. Hulsey, 596 F.2d 125, 126 (5th Cir.) (per curiam) (same), cert, 
denied, 444 U.S. 861 (1979); cf. United States v. Workman, 617 F.2d 48, 50 (4th Cir. 1980) (sentence 
affirmed because length of probationary term within sole discretion of trial court, subject only to five-year 
limitation established by 18 U.S.C. § 3651); United States v. Bacheler, 611 F.2d 443, 450 (3d Cir. 1979) 
(judgment affirmed because trial court’s failure to state reasons for sentencing not abuse of discretion); 
United States v. Ciambrone, 601 F.2d 616, 627 (2d Cir. 1979) (same). The defendant’s allegation of abuse 
of discretion must have some support in the record. Cf. United States v. Mills, 597 F.2d 693, 697-98 (9th 
Cir. 1979) (materials not part of record on appeal will not be considered in determining whether trial court 
abused its discretion by sentencing defendant more harshly because he chose to stand trial).

The unfettered discretion granted to a judge prescribing a sentence within a statutory range makes it 
extremely difficult for a defendant to show abuse of the trial judge’s discretion and ignores the possible due 
process infringement recognized in Townsend v. Burke, 334 U.S. 736 (1948). Townsend recognized that a 
sentence within statutory limits might still offend due process. Id. at 739. See generally 28 Emory L.J. 159, 
162-64 (1979) (broad judicial discretion in sentencing subject to due process scrutiny since Townsend).

2457. See Dorszynski v. United States, 418 U.S. 424, 443 (1974) (appellate court may review sentence 
when sentencing court failed to exercise discretion required under Federal Youth Corrections Act); United 
States v. Main, 598 F.2d 1086, 1094 (7th Cir.) (court will not review sentence unless trial court relied on 
unreliable or improper information in exercising discretion or trial court exercised no discretion), cert, 
denied, 444 U.S. 943 (1979).

2458. See United States v. Wickham, 618 F.2d 1307, 1313 (9th Cir. 1980) (even if court’s modification 
of prison sentence incorrect, defendant cannot be heard to complain if error benefited defendant). Nor can 
a court review a sentence if the defendant does not file a notice of appeal within the 10-day time limit 
established by rule 4(b) of the Federal Rules of Appellate Procedure. Cf. United States v. Lanier, 604 F.2d 
1157, 1160 (8th Cir. 1979) (per curiam) (court will not review sentence when defendant failed to file plea 
for leniency within 120-day limit of rule 35(b)).

2459. See, e.g., United States v. Ponticelli, 622 F.2d 985, 992 (9th Cir. 1980) (under concurrent sentence 
doctrine court need not determine whether it should dismiss one of counts against defendant challenged on 
grounds of multiplicity when one of two counts clearly valid); United States v. Peters, 617 F.2d 503, 505 
(7th Cir. 1980) (per curiam) (concurrent sentence doctrine applicable because three of four 15-year 
concurrent sentences not challenged; no evidence shown that judge influenced by challenged count in 
imposing sentences); United States v. Ortiz, 610 F.2d 280, 282 (5th Cir.) (per curiam) (concurrent sentence 
doctrine applies when defendant challenged only one of three concurrent sentences imposed for narcotics 
violation), cert, denied, 444 U.S. 930 (1980). See also notes 2460-65 infra and accompanying text 
(discussing concurrent sentence doctrine).

2460. See, e.g., United States v. Alfrey, 612 F.2d 180, 186 (5th Cir. 1980) (unnecessary to review 
conviction for which appellant sentenced concurrently with affirmed conviction if no substantial possibility 
that unreviewed conviction will adversely affect future parole); United States v. Vasquez-Vasquez, 609 
F.2d 234, 235 (5th Cir. 1980) (per curiam) (applying concurrent sentence doctrine because no substantial 
likelihood unrevised conviction will adversely affect defendant’s parole); United States v. Smith, 601 F.2d 
972, 974 (8th Cir.) (applying concurrent sentence doctrine because failure to review invalid conviction 
could not substantially prejudice or expose defendant to significant risk of adverse collateral conse
quences), cert, denied, 444 U.S. 879 (1979); cf. United States v. Tucker, 610 F.2d 1007, 1013 (2d Cir. 1979) 
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court should consider the following criteria in determining whether applica
tion of the concurrent sentence doctrine will create collateral effects harmful 
to the defendant: the effect on the defendant’s opportunity for parole; the 
effect of nonreview on the defendant’s opportunity for future pardon; the 
stigma imposed on the defendant; the possible applicability of a recidivist 
statute to the unreviewed conviction; and the potential use of the unreviewed 
conviction to impeach the defendant.* 2461 Since the Supreme Court’s decision 
in Benton v. Maryland,2462 courts have differed over the applicability of the 
concurrent sentence doctrine.2463 In Benton, the Court held that the doctrine 
is not a jurisdictional standard, but rather a doctrine of convenience exercised 
at the court’s discretion.2464 The decision to apply the doctrine generally 
depends on whether the court believes that negative collateral consequences 
will result to the defendant.2465

(declining to rely on concurrent sentence doctrine because of potential prejudicial collateral consequences 
to appellant); United States v. Farrell, 609 F.2d 816, 818 (5th Cir. 1980) (inappropriate to apply concurrent 
sentence doctrine because challenged convictions involved graver penalties than unchallenged convictions 
should defendant’s probation be revoked).

2461. United States v. Vargas, 615 F.2d 952, 959-60 (2d Cir. 1980). The Government must persuade the 
appellate court that the risk of these collateral consequences to the defendant is too slight to justify review. 
Id. at 960. See also Sibron v. New York, 392 U.S. 40, 55 (1968) (mere possibility of collateral consequences 
sufficient to give case “impact of actuality” necessary to make challenge to sentence justiciable case or 
controversy).

2462. 395 U.S. 784 (1968).
2463. See generally Note, Concurrent Sentence Doctrine After Benton v. Maryland, 7 U.C.L.A.- 

Alaska L. Rev. 282 (1978) (reviewing concurrent sentence doctrine in various circuits).
2464. 395 U.S. at 789-91. The Court concluded that the concurrent sentence doctrine did not state a 

jurisdictional rule but “may have some continuing validity as a rule of judicial convenience.” Id. at 790-91. 
The Court stressed, however, that the “continuing validity” of the doctrine was “not a subject we must 
canvass today . . . .” Id. at 791.

2465. See, e.g., United States v. Wyatt, 611 F.2d 568, 569 n.5 (5th Cir. 1980) (per curiam) (court will 
not apply concurrent sentence doctrine when record sheds no light on presence or absence of collateral 
consequences); United States v. Vasquez-Vasquez, 609 F.2d 234, 235-36 (5th Cir. 1980) (unnecessary to 
review alleged errors concerning conviction for which defendant has received sentence concurrent with 
that of affirmed conviction when no substantial likelihood of prejudicial effect on parole); United States v. 
Boyd, 606 F.2d 792, 795 n.5 (8th Cir. 1979) (declining to apply concurrent sentence doctrine when 
impossible to determine whether sentences for valid convictions induced by sentences imposed for invalid 
convictions); cf. United States v. Alston, 609 F.2d 531, 539 n.37 (D.C. Cir. 1979) (although vacating 
conviction on several counts does not reduce length of maximum sentence resulting from conviction on all 
counts, appellate review and correction of invalid conviction not barred).

2466. See United States v. Addonizio, 442 U.S. 178, 190 (1979) (changes in Parole Commission 
guidelines alleged to conflict with trial judge’s expectations at sentencing not grounds to vacate or correct 
sentence).

2467. United States v. Washington, 608 F.2d 292, 293 (8th Cir. 1979) (per curiam). Prior to the 
Supreme Court’s decision in United States v. Addonizio, 442 U.S. 178 (1979), the Eighth Circuit reached 
the opposite conclusion in United State« « Lacy, 586 F.2d 1258, 1262 (8th Cir. 1978) (en banc).

Circumstances that ultimately frustrate expectations held by the trial judge 
or defense counsel at the time of sentencing do not provide grounds for 
collateral review as long as the validity of the underlying judgment remains 
unaffected.2466 Thus, the Eighth Circuit recognized this term that changes in 
the Parole Commission’s offense classification system that might frustrate a 
trial judge’s expectations at sentencing neither affect the validity of the final 
judgment nor provide a basis for collateral review pursuant to section 
2255.2467 In a state case this term, the Fourth Circuit refused to bar imposition 
of an adult sentence on a youthful defendant sentenced prior to a state court 
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ruling that the state’s youth offender law did not apply to the defendant’s 
case.2468 Also this term, the First Circuit held that defense counsel’s expecta
tions regarding the ultimately unfulfilled, favorable consequences of a client’s 
guilty plea are not a basis for review of a defendant’s otherwise valid 
sentence.2469

Government Appeals of Sentence. Generally, the Government may not
engage in criminal appeals without express authorization from Congress.2470 
Accordingly, United States attorneys are effectively limited to appeals under 
the Government Appeals Act2471 and the dangerous special offender stat
utes.2472 Until this term, the Government had never sought by appeal under 
the special offender statute to increase the sentence of an offender.2473 In the 
Government’s first attempt, United States v. DiFrancesco,2474 the Second

2468. Foster v. Barbour, 613 F.2d 59, 61-62 (4th Cir. 1980). Foster received a life prison sentence for a 
murder conviction, but the trial judge indicated he expected Foster to serve the term as a youthful offender. 
Id. A federal district court granted Foster habeas corpus relief, ordering a retrial for trial errors and barring 
application of the adult sentencing provisions after any subsequent conviction. Id. at 59-60. The court of 
appeals, while affirming the retrial order, id. at 60, held that the state supreme court’s ruling did not work a 
change in statutory or judicial construction of the state’s youthful offender law; as a result, application of 
the adult sentencing provisions upon retrial would not constitute ex post facto decisionmaking in violation 
of due process. Id. at 62.

2469. Knight v. United States, 611 F.2d 918, 921-22 (1st Cir. 1979); cf. United States v. Arnett, No. 79- 
1243, slip op. at 288-89 (9th Cir. Oct. 15, 1979) (Government permitted to state that nothing new appeared 
in defendant’s rule 35 motion even though it had earlier agreed in plea bargaining to take no position 
concerning appropriate sentence).

In Knight, defendant’s counsel predicted that the Government’s agreement to make no sentence 
recommendation would preclude it from later opposing parole or the reduction of defendant’s sentence. 
Although this advice later proved to be incorrect, the court held that review of the defendant’s sentence 
was unavailable because his underlying guilty plea was still valid.

2470. See United States v. Martin Linen Supply Co., 430 U.S. 564, 568 (1977) (long established that 
United States cannot appeal without express congressional authority); United States v. Hitchmon, 602 
F.2d 689, 691-92 (5th Cir. 1979) (same).

2471. 18 U.S.C. § 3731 (1976); see United States v. Wilson, 420 U.S. 332, 334 (1975) (purpose of 1970 
amendments to Government Appeals Act was to remove all statutory bars to government appeals 
whenever Constitution would permit).

2472. 18 U.S.C. § 3776 (1976) (Government may appeal sentences for special organized crime 
offenders); 21 U.S.C. § 849(h) (1976) (Government may appeal sentences for special dangerous drug 
offenders).

2473. See United States v. DiFrancesco, 604 F.2d 769, 785 (2d Cir. 1979) (court acknowledging that 
case involving government appeal of sentence because of its leniency is one of first impression), cert, 
granted, 444 U.S. 1070 (1980); Freeman & Early, United States v. DiFrancesco: Government Appeal of 
Sentences, 18 Am. Crim. L. Rev. 91, 94 n.25 (1980) (Government has never used appeal provision of 21 
U.S.C. § 849(h)).

Although never directly seeking review of a sentence imposed under § 3575, the Government has 
appealed district courts’ refusals to sentence defendants under the special provision when the district court 
ruled that the Government had failed to comply with the notice provisions of § 3575, United States v. 
Ilacqua, 562 F.2d 399, 401 (6th Cir. 1977), cert, denied, 435 U.S. 917 (1978), suppressed evidence that the 
Government sought to offer to show the defendant’s connection to organized crime, United States v. Fatico 
(Fatico I), 579 F.2d 707, 708 (2d Cir. 1978), or held that the statute is unconstitutionally vague, United 
States v. Stewart, 531 F.2d 326, 326-27 (6th Cir.), cert, denied, 426 U.S. 922(1976).

2474. 604 F.2d 769 (2d Cir. 1979), cert, granted, 444 U.S. 1070 (1980). DiFrancesco was convicted in 
two separate jury trials of racketeering and conspiracy and of bombing and damaging federal property as 
part of an arson-for-hire team responsible for at least eight fires over a three-year period. Id. at 773. The 
Government appealed DiFrancesco’s sentences, which were two concurrent 10-year terms on the 
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Circuit held that the double jeopardy clause bars a Government appeal for an 
increased sentence because such an appeal would “subject [the defendant] for 
a second time to the risk of the entire range of penalties that the law provides 
for his crimes.”* 2475 The Supreme Court’s decision to grant certiorari in the 
case2476 gives it an opportunity to rule directly for the first time on the 
constitutionality of government appeals for the purpose of increasing a 
defendant’s sentence.2477 2478

racketeering counts to be served concurrently with a nine-year term on the bombing conviction, on the 
theory that under 18 U.S.C. § 3575 the sentence imposed by the district court was “tentative” and the 
appeal therefore did not place the defendant twice in jeopardy. Id. at 781-82.

2475. 604 F.2d at 787. Judge Haight, concurring in the result of the Government’s appeal, argued that 
18 U.S.C § 3576 should have been construed in a manner to avoid the issue of its constitutionality. Id. 
(Haight J., concurring). Judge Haight argued that the dangerous special offender statute applied only when 
the defendant could not have been sentenced to more than 25 years for the underlying convictions. Because 
DiFrancesco faced a possible sentence of 40 years. Judge Haight concluded that the statute did not apply. 
Id. at 788.

For an interchange of perspectives on government appeal of sentences compare Stern, Government 
Appeals of Sentences: A Constitutional Response to Arbitrary and Unreasonable Sentences, 18 Am. Crim. L. 
Rev. 51, 86-89 (1980) (appeal of criminal sentences by Government valid and necessary practice because of 
important state interest in preventing arbitrary and unreasonable sentences) with Freeman & Early, supra 
note 2473, at 96 (allowing government to appeal sentence on ground of leniency violates both double 
jeopardy and due process protections) and Spence, The Federal Criminal Code Reform Act of 1977 and 
Prosecutorial Appeal of Sentences: Justice or Double Jeopardy?, 37 Md. L. Rev. 739, 739 (1978) (policies of 
finality and protection against government harassment underlying double jeopardy clause compels 
determination that prosecutorial appeal of sentences unconstitutional).

2476. 100 S. Ct. 1012 (1980).
2477. Supreme Court dicta point in opposite directions on the issue. Compare United States v. Scott, 

437 U.S. 82, 90 n.6 (1978) (concept of “continuing jeopardy” in same case never accepted by Court) and 
United States v. Wilson, 420 U.S. 332, 343 (1975) (defendant convicted and punished cannot be sentenced 
again for same offense) and Reid v. Covert, 354 U.S. 1, 37 n.68 (1957) (practice of president or 
commanding officer to return case to court martial for increase in sentence would be prohibited by double 
jeopardy clause if Bill of Rights applicable to military trials) with Will v. United States, 389 U.S. 90, 96-97 
(1967) (although double jeopardy clause implicated, Government may be able to appeal within narrow 
range of Criminal Appeals Act).

2478. 603 F.2d 1143 (5th Cir. 1979).
2479. Id. at 1146; accord, United States v. Dooling, 406 F.2d 192, 198 (2d Cir.) (mandamus may be 

used in aid of lawful rights of Government in prosecution of criminal cases), cert, denied, 395 U.S. 911 
(1969).

2480. See United States v. Denson, 603 F.2d 1143, 1147 (5th Cir. 1979) (en banc) (without power to 
seek writ of mandamus, Government would have no remedy when trial court imposed sentence below 
statutory minimum); In re Halkin, 598 F.2d 176, 198 (D.C. Cir. 1979) (same). In Denson, three members of 
the Houston, Texas, Police Department were convicted of conspiracy resulting in assault and death for 
beating a prisoner after he had been arrested and while he was handcuffed, injuring him so badly that the 
jailer refused to accept him because of his condition, and then pushing him into a bayou where he drowned. 
603 F.2d at 1145. Although the defendants could have been imprisoned for any term of years or for life, the 
judge sentenced the defendants to ten years imprisonment, suspended the sentence, and placed them on five 
year’s probation. Id. The Government appealed by seeking a writ of mandamus to correct the sentence 
claiming that the judge was statutorily prohibited from granting probation to a defendant who faces a 
potential life sentence for his crime. Id. at 1145-46. The Fifth Circuit agreed and issued the writ Id at 
1149.

In United States v. Denson,the Fifth Circuit held that correction of an 
illegal sentence is an extraordinary cause for which the Government may seek 
a writ of mandamus.2479 In light of the Second Circuit’s decision in DiFran
cesco, the decision to permit the Government to seek a writ of mandamus 
carries added significance. Courts traditionally have denied such a writ when 
another remedy is available.2480 The Fifth Circuit’s mandamus procedure,
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moreover, does not mitigate fifth and sixth amendment concerns with double 
jeopardy and the defendant’s right to a speedy trial.2481

CRUEL AND UNUSUAL PUNISHMENT

The eighth amendment proscribes the imposition of cruel and unusual 
punishment.2482 Any punishment that fails to comport with contemporary 
standards of decency2483 as suggested by legislative decisions, referenda, and 
jury verdicts on the issue is “cruel and unusual.”2484 Because the concept is an 
evolving one, the modes of punishment proscribed by the eighth amendment 
may vary over time.2485 A sentence is cruel and unusual if it is grossly 
disproportionate to the severity of the crime committed or if it serves no 
penological purpose.2486 The death sentence is considered qualitatively dif
ferent from all other forms of punishment.2487 Thus, statutes permitting the 
imposition of the death penalty must contain procedural safeguards to ensure

2481. See Will v. United States, 389 U.S. 90, 97 (1967) (mandamus may not be used as substitute for 
appeal in derogation of policy behind double jeopardy clause); United States v. Weinstein, 511 F.2d 622, 
626 (2d Cir.) (writ rarely granted because of court’s reluctance to defeat defendant’s rights under speedy 
trial and double jeopardy provisions of Constitution; writ available only when district judge clearly exceeds 
authority), cert, denied, 422 U.S. 1042 (1975).

2482. The eighth amendment provides: “Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishment inflicted.” U.S. Const, amend. VIII. The eighth amendment 
applies to the states through the fourteenth amendment. Robinson v. California, 370 U.S. 660, 666-67 
(1962). The eighth amendment ban on cruel and unusual punishment protects only persons convicted of a 
crime. Ingraham v. Wright, 430 U.S. 651, 664 (1977).

2483. See Furman v. Georgia, 408 U.S. 238, 241-42 (1972) (per curiam) (Douglas, J., concurring) 
(proscription of cruel and unusual punishment acquires meaning from public opinion enlightened by 
humane justice); Trop v. Dulles, 356 U.S. 86, 101 (1958) (eighth amendment draws meaning from evolving 
standards of decency that mark progress of maturing society).

2484. Gregg v. Georgia, 428 U.S. 153, 173, 179-82 (1976) (Stewart, L, with Powell & Stevens, JJ.).
2485. Compare In re Kemmler, 136 U.S. 436, 447 (1890) (death penalty not cruel and unusual unless 

manner of execution inhuman and barbarous) with Gregg v. Georgia, 428 U.S. 153, 188 (1976) (because of 
its uniqueness, death penalty may not be imposed under procedures that create substantial risk that it will 
be imposed arbitrarily and capriciously).

2486. See Coker v. Georgia, 433 U.S. 584, 592, 597 (1977) (White, J., with Stewart, Blackmun, & 
Stevens, JJ.) (barbaric or excessive punishment unconstitutional; death disproportionate penalty for rape of 
adult woman); Gregg v. Georgia, 428 U.S. 153, 171-73 (1976) (Stewart, J., with Powell & Stevens, JJ.) 
(penalty may not involve “unnecessary or wanton infliction of pain” and may not be grossly dispropor
tionate to severity of crime); cf. Ingraham v. Wright, 430 U.S. 651, 671 (1977) (eighth amendment not 
applicable to paddling punishment of pupils in public schools); United States v. Dien, 598 F.2d 743, 745 
(2d Cir. 1979) (per curiam) (eighth amendment not applicable to contempt sentence) (citing Ingraham v. 
Wright, 430 U.S. 651, 667-68(1977)).

2487. See, e.g., Lockett v. Ohio, 438 U.S. 586, 605 (1978) (Burger, C.J., with Stewart, Powell, & 
Stevens, JJ.) (qualitative difference between death and other penalties requires greater reliability when 
death sentence imposed); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (Stewart, J., with Powell & 
Stevens, JJ.) (death penalty qualitatively different from prison sentence of any length); Gregg v. Georgia, 
428 U.S. 153, 187 (1976) (Stewart, J., with Powell & Stevens, JJ.) (death sentence unique because of 
severity and irrevocability).
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that a defendant will be protected from arbitrary and capricious sentencing 
decisions2488 and will receive individualized consideration at sentencing.2489

A defendant may challenge the type of punishment imposed2490 or the 
application of a generally applicable punishment in a particular situation.2491 
If a court finds that a particular punishment is cruel and unusual, it may 
overturn the punishment imposed,2492 award money damages,2493 or grant a 
declaratory judgment.2494

Noncapital Offenses. Although a judge generally may impose any
sentence falling within the statutory limits for the defendant’s crime,2495 he 
may not impose a sentence so greatly disproportionate to the crime that it 
offends evolving standards of justice and decency.2496 Furthermore, a court 
may hold unconstitutional a statute that prescribes a penalty grossly dispro
portionate to the crime.2497 An appellate court generally will not overturn a

2488. See, e.g., Gregg v. Georgia, 428 U.S. 153, 188, 193-95 (1976) (Stewart, J., with Powell & Stevens, 
JJ.) (death penalty may not be imposed under sentencing procedures creating substantial risk that sentence 
will be inflicted in arbitrary, capricious manner); Furman v. Georgia, 408 U.S. 238, 274 (1972) (per 
curiam) (Brennan, J., concurring) (state may not arbitrarily inflict severe punishment); id. at 309-10 
(Stewart, J., concurring) (eighth and fourteenth amendments cannot tolerate legal system permitting 
unique penalty of death “to be so wantonly and so freakishly imposed”).

2489. See Lockett v. Ohio, 438 U.S. 586, 604-05 (1978) (except in rare cases, capital punishment 
statutes must permit unrestricted admission of evidence relevant to defendant’s sentencing and must not 
limit possible mitigating circumstances). See generally Dix, Appellate Review of the Decision to Impose 
Death, 68 Geo. L.J. 97 (1979); Liebman & Shepard, Guiding Capital Sentencing Beyond the "Boiler Plate”: 
Mental Disorder as a Mitigating Factor, 66 Geo. L.J. 757 (1978) (analyzing requirement that mitigating 
circumstances be considered in sentencing decisions).

2490. See, e.g., Trop v. Dulles, 356 U.S. 86, 101-02 (1958) (denationalization of citizen destroying 
individual's status in world community constitutes cruel and unusual punishment); Weems v. United 
States, 217 U.S. 349, 364, 381-82 (1910) (imprisoning convict for 12-20 years at hard labor with chains on 
ankles and wrists; stripping of parental authority, right to dispose of property, and suffrage; and placing 
under perpetual surveillance constitutes cruel and unusual punishment); cf. United States v. Kou- 
wenshoven, 602 F.2d 234, 237 (9th Cir. 1979) (sentence not unconstitutional attempt to banish defendant 
because court neither required defendant to leave country as part of sentence nor provided option of either 
serving sentence or leaving country).

2491. See Robinson v. California, 370 U.S. 660, 666-67 (1962) (state may not punish person for mental 
illness, leprosy, venereal disease, or drug addiction); cf. United States v. Aleman, 609 F.2d 298, 306 (7th 
Cir. 1979) (Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961-1968 (1976), not 
repugnant to eighth amendment when applied to racketeer because statute not limited to crimes committed 
by organized crime members), cert, denied, 445 U.S. 946 (1980).

2492. See Furman v. Georgia, 408 U.S. 237, 239-40 (1972) (per curiam) (death sentences overturned as 
cruel and unusual); Davis v. Davis, 601 F.2d 153, 154 (4th Cir. 1979) (en banc) (per curiam) (40-year 
prison sentence plus $20,000 fine for possession of less than nine ounces of marijuana overturned as cruel 
and unusual), vacated and remanded sub nom. Hutto v. Davis, 100 S. Ct. 1593 (1980).

2493. See Chapman v. Pickett, 586 F.2d 22, 28 (7th Cir. 1978) (district court erred in denying money 
damages in civil action based on eighth amendment violation).

2494. See Jones v. Diamond, 594 F.2d 997, 1029-30 (5th Cir. 1979) (district court directed to enter 
judgment designed to prohibit racial segregation, limit prison population, and require new visitation 
system).

2495. Dorszynski v. United States, 418 U.S. 424, 431, 441 (1974); Pratt v. Parratt, 615 F.2d 486, 488 
(8th Cir. 1980); United States v. Gray, 611 F.2d 194, 197 n.2 (7th Cir. 1979) (per curiam); United States v. 
Alberico, 604 F.2d 1315, 1322 n.19 (10th Cir. 1979).

2496. See Davis v. Davis, 601 F.2d 153, 154 (4th Cir. 1979) (en banc) (per curiam) (40-year prison 
sentence plus $20,000 fine for possession of less than nine ounces of marijuana cruel and unusual 
punishment because, as held by district court below, punishment “grossly out of proportion to severity of 
[offense]”), vacated and remanded sub nom. Hutto v. Davis, 100 S. Ct. 1593 (1980).

2497. See Robinson v. California, 370 U.S. 660, 667 (1962) (statute that prescribes prison term of not 
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sentence within the statutorily established maximum unless the defendant 
demonstrates extraordinary circumstances justifying such action.* 2498

less than 90 days or more than one year for anyone found guilty of drug addiction, whether or not he used 
narcotics within state, violates eighth amendment); Weems v. United States, 217 U.S. 349, 381-82 (1910) 
(sentence of confinement in chains at hard labor for 12 years and payment of fine cruel and unusual 
punishment for defendant disbursing officer in Philippines convicted of falsification of cash book); cf. 
Coker v. Georgia, 433 U.S. 584, 597 (1977) (death penalty disproportionate punishment for rape of adult 
woman when no life taken).

2498. See, e.g., Pratt v. Parratt, 615 F.2d 486, 488 (8th Cir. 1980) (sentence not cruel and unusual 
punishment because Nebraska Supreme Court held that sentence, imposed under statute in effect at time of 
crime, within limits prescribed by statute); United States v. Gray, 611 F.2d 194, 197 n.2 (7th Cir. 1979) (per 
curiam) (life imprisonment sentence for kidnapping and aiding and abetting kidnapping not cruel and 
unusual punishment even though defendant’s accomplices given terms of years because sentence within 
statutory limits); United States v. Alberico, 604 F.2d 1315, 1322 (10th Cir.) (imposition of fines totaling 
$44,000 and consecutive sentences totaling 20 years for conspiring and then stealing and selling plastic 
explosives not cruel and unusual punishment, even though punishment “severe,” because each within 
limits established by Congress), cert, denied, 444 U.S. 992 (1979); United States v. Huber, 603 F.2d 387, 
397 (2d Cir. 1979) (forfeiture sanction imposed under Racketeer Influenced and Corrupt Organizations 
Act, 18 U.S.C. §§ 1961-1968 (1976), not cruel and unusual because punishment proportional to crime), 
cert, denied, 445 U.S. 927 (1980); United States v. Vila, 599 F.2d 21, 26 (2d Cir.) (fifteen-year sentence for 
distributing cocaine, maximum sentence allowable under statute, not cruel and unusual because 
proportionate to severity of crime), cert, denied, 444 U.S. 837 (1979); cf. Calloway v. Blackburn, 612 F.2d 
201, 203-04 (5th Cir. 1980) (Louisiana Supreme Court did not violate separation of powers doctrine by 
sentencing defendant to imprisonment at hard labor for life as substitute for death sentence because 
sentence prescribed by state legislature for lesser included offense).

2499. 445 U.S. 263 (1980).
2500. Tex. Penal Code Ann. tit. 3, § 12.42(d) (Vernon 1974).
2501. 445 U.S. at 265.
2502. Id.
2503. Id. at 266. A divided panel of the Fifth Circuit reversed the petitioner’s life sentence holding that 

the life sentence was grossly disproportionate to the crime. Rummel v. Estelle, 568 F.2d 1193, 1 195 (5th 
Cir.), vacated, 587 F.2d 651 (5th Cir. 1978) (en banc), off d, 445 U.S. 263 (1980). For a discussion of the 
panel opinion, see Project: 1977-78 Term, supra note 2482, at 596-97. Upon rehearing en banc, the Fifth 
Circuit vacated the panel opinion and affirmed the district court's denial of habeas corpus relief on the 
petitioner’s eighth amendment claim. Rummel v. Estelle, 587 F.2d 651 (5th Cir. 1978) (en banc), affd, 445 
U.S. 263 (1980); see Project: 1978-79 Term, supra note 2482, at 585 (discussing en banc decision).

2504. For a discussion of the proportionality tests recently adopted in various circuits, see Project: 1978- 
79, supra note 2482, at 584-85; Project: 1977-78, supra note 2482, at 595-97.

2505. See 445 U.S. at 285 (amount of time recidivist isolated from society largely within discretion of 
state); cf. Bellavia v. Fogg, 613 F.2d 369, 373 (2d Cir. 1979) (federal court should not interfere with 
judgment of state legislature in enacting mandatory sentence provision or judgment of state court in 
applying provision). Justice Stewart concurred, noting that were he free “to impose upon the criminal 

This term in Rummel v. Estelle2*»  the Supreme Court rejected the 
petitioner’s argument that a mandatory life sentence imposed under the Texas 
recidivist statute2500 following his third felony conviction for obtaining 
$120.75 by false pretenses was “grossly disproportionate” to the three felonies 
he had committed.2501 Prior to his third conviction the petitioner had been 
convicted and imprisoned for fraudulently using a credit card to obtain $80 
worth of goods and services and for passing a forged check in the amount of 
$28.36.2502 Upon his third conviction the trial court imposed the life sentence 
mandated by the Texas recidivist statute.2503

In upholding the petitioner’s sentence in Rummel the Supreme Court did 
not articulate and then apply a proportionality test,2504 but rather it simply 
deferred to the statutory choice made by the Texas legislature.2505 Implicitly 



1980] Project: Criminal Procedure 527

rejecting the proportionality test set forth by the Fourth Circuit in Hart v. 
Coiner,2506 the Court indicated that the presence or absence of violence in a 
defendant’s crime is not crucial in determining whether society has an interest 
in punishing a particular crime or a particular defendant.2507 In the Court’s 
view, just as a state has the right to draw the line between petty and felony 
offenses, a state has the right to deal harshly with a person “who is simply 
unable to bring his conduct within the social norms prescribed by the criminal 
law of the state.”2508

courts of Texas [his] own notions of enlightened policy, [he] would not join the Court’s opinion.” 445 U.S. 
285 (Stewart, J., concurring) (quoting Spencer v. Texas, 385 U.S. 554, 569 (1967) (Stewart, J., concurring)). 
He concurred in the Court’s opinion, however, because the Texas recidivist statute “[fell] below the 
minimum level the [Constitution] will tolerate.” Id.

2506. 483 F.2d 136 (4th Cir. 1973), cert, denied, 415 U.S. 938 (1974). Under the test set forth by the 
Fourth Circuit in Hart v. Coiner, a court must consider the nature of the offense, the legislative purpose 
behind the punishment, the punishment prescribed for the crime in other jurisdictions, and punishments 
available for other offenses in the same jurisdiction. Id. at 140-42. The court indicated that many courts 
have emphasized the elements of violence and danger to the victim in assessing the nature of the offense. Id. 
Last term in Davis v. Davis, 505 F.2d 1226 (4th Cir. 1978), a case involving a sentence of a term for years 
and a fine, the Fourth Circuit declined to use the Hart analysis. See id. at 1231 (elements enumerated in 
Hart may be considered in certain eighth amendment cases, but not mandatory in analyzing all eighth 
amendment cases). The court distinguished Hart without explanation on the ground that Hart should 
apply only to life sentences. Id. at 1282. In assessing terms for years the court stated that a court should 
consider only the seriousness of the crime and the application of the sentence. Id.

2507. 445 U.S. at 275. In attempting to provide the Supreme Court with “objective criteria" to measure 
the proportionality of his sentence, the petitioner cited the absence of violence in each crime and thus 
characterized the crimes as “petty.” Id. The Court avoided a discussion of Hart, noting only that whether 
or not it agreed with the Fourth Circuit, the West Virginia recidivist statute reviewed in Hart was virtually 
indistinguishable from the Texas statute. Id. at 1142.

2508. Id. at 284. Indicating that objective standards have not been developed to judge whether or not a 
life sentence imposed for separate nonviolent felonies violates the eighth amendment, the Court suggested 
that it will continue to defer to state legislatures in the criteria they establish for imposing life sentences 
under a recidivist statute. Id. at 1143-44 n.27.

2509. Id. at 286-87 (Powell, J., with Brennan, Marshall & Stevens, JJ., dissenting). Justice Powell also 
dissented on the ground that the a reviewing court should not consider the possibility for parole in assessing 
the harshness of a sentence and that the Court could have invalidated the petitioner’s sentence without 
offending the principles of judicial restraint and federalism. Id.

2510. Id. at 295. See generally Granucci, "Nor Cruel and Unusual Punishment Inflicted:" The Original 
Meaning, 57 Cal. L. Rev. 839 (1969); Mulligan, Cruel and Unusual Punishment: The Proportionality 
Rule, 47 Fordham L. Rev. 639 (1979).

2511. 445 U.S. at 295-303 (Powell, J., with Brennan, Marshall & Stevens, JJ., dissenting).
2512. Id. at 307.

Justice Powell, joined by Justices Brennan, Marshall, and Stevens, dis
sented, indicating not only that a life sentence for a noncapital offense might 
be unconstitutionally disproportionate, but also that the petitioner’s mandato
ry life sentence was indeed “grossly disproportionate” under the eighth 
amendment.2509 To analyze the constitutionality of a statutory scheme of 
punishment for a particular crime, Justice Powell indicated that a court 
should consider the nature of the offense, the sentence imposed in other 
jurisdictions for the same crime, and the sentence imposed upon other 
defendants in the same jurisdiction for various crimes.2510 Applying these 
objective criteria,2511 Justice Powell indicated that a court could not lawfully 
sentence a person convicted of defrauding persons of approximately $230 to a 
mandatory life sentence under the eighth amendment.2512
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Death Penalty. During the last decade the Supreme Court frequently
has grappled over the constitutionality of various state death penalty statutes. 
In 1972 in Furman v. Georgia2513 the Court held that all existing death penalty 
statutes violated the proscriptions of the eighth and fourteenth amend
ments.2514 Because the Justices disagreed about why these statutes were 
unconstitutional,2515 the Court failed to specify what procedural guarantees a 
state legislature must include to devise a valid death penalty statute.2516 Four 
years later in Gregg v. Georgia2517 the Court upheld the death sentence of a 
defendant convicted of armed robbery and murder.2518 Justices Stewart, 
Powell, and Stevens concluded that the enactment of death penalty statutes 
by thirty-five state legislatures2519 and the apparent willingness of juries to 
impose the penalty for the most violent and heinous crimes2520 indicated that 
the death penalty comported with contemporary standards of decency.2521

2513. 408 U.S. 238 (1972) (per curiam).
2514. See id. at 239-40 (imposition of death penalty for murder and rape under Georgia statutes 

violated eighth and fourteenth amendments); id. at 411-13 (Blackmun, J., dissenting) (capital punishment 
laws of 39 states and District of Columbia struck down; all provisions of federal statutory scheme 
permitting death penalty similarly invalidated); id. at 465 (Rehnquist, J., dissenting) (with “one fell 
swoop,” Court invalidates laws of Congress and 40 of 50 states).

2515. See id. at 256-57 (Douglas, J., concurring) (discretionary sentencing statutes enable sentencer to 
discriminate unconstitutionally); id. at 305 (Brennan, J., concurring) (death penalty unconstitutional per 
se; death penalty unusually severe and degrading, arbitrarily inflicted, not accepted by contemporary 
society, and serves no rational penological purpose); id. at 310 (Stewart, J., concurring) (death penalty 
imposed in wanton and freakish manner that violates eighth and fourteenth amendments); id. at 313 
(White, J., concurring) (infrequent imposition of death penalty diminishes credibility of threat; no 
meaningful basis for distinguishing instances in which death imposed and instances in which not imposed); 
id. at 359-60 (Marshall, J., concurring) (death penalty cruel and unusual punishment because excessive and 
unnecessary).

The four dissenting Justices agreed that the opinions of the five concurring Justices impermissibly 
impinged upon legislative judgment. See id. at 405 (Burger, C.J., dissenting) (Court has gone beyond limits 
of judicial power); id. at 411, 414 (Blackmun, J., dissenting) (Justices may not permit personal preferences 
to guide judicial decision on legislative action; Court has overstepped authority); id. at 417 (Powell, J., 
dissenting) (opinions of five Justices will have “shattering effect” on principles of separation of powers, 
stare decisis, federalism, and judicial restraint); id. at 468 (Rehnquist, J., dissenting) (Court failed to accord 
proper deference to legislative judgment; opinions in complete disregard of judicial self-restraint).

2516. Four Justices explicitly recognized the need to establish such procedures to protect defendants 
against either discriminatory or arbitrary and capricious decisionmaking by juries. See id. at 256-57 
(Douglas, J., concurring) (existing discretionary statutes discriminatory; legislatures bound to enact 
evenhanded, nonselective, nonarbitrary laws; judges bound to apply laws nondiscriminatorily); id. at 295 
(Brennan, J., concurring) (existing procedures unable to protect against “totally capricious” imposition of 
death sentence); id. at 310 (Stewart, J., concurring) (eighth and fourteenth amendments cannot tolerate 
legal system permitting imposition of death penalty “so wantonly and so freakishly”); id. at 313 (White, J., 
concurring) (as statutes administered, death penalty imposed infrequently and arbitrarily).

2517. 428 U.S. 153 (1976).
2518. See id. at 207 (Stewart, J., with Powell & Stevens, JJ.) (Georgia statutory scheme under which 

Gregg sentenced to death did not violate eighth amendment prohibition against cruel and unusual 
punishment).

2519. Id. at 179-80.
2520. Id. at 182. The opinion also noted that in three state referenda voters had supported retention of 

capital punishment statutes. Id. at 181 & n.25.
2521. See id. at 179-82 (American society regards capital punishment as appropriate and necessary 

criminal sanction; statutes, referenda, and jury decisions reflect contemporary society’s acceptance of death 
penalty). Justice Stewart’s opinion acknowledged that legislators reasonably could conclude that the death 
penalty serves two legitimate penological purposes: deterrence and retribution. See id. at 183-87 (capital 
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Applying the standards set forth in Gregg,* 2522 the Supreme Court struck down 
two mandatory death penalty statutes in Roberts v. Louisiana2523 and 
Woodson v. North Carolina.2524 Because the Louisiana and North Carolina 
statutes precluded any grant of mercy by the sentencer, the Court found that 
the statutes failed to comport with contemporary standards of decency.2525 2526

punishment expression of society’s moral outrage at offensive conduct; value of death penalty as deterrent 
complex factual issue properly resolved by legislatures). But see Furman v. Georgia, 408 U.S. 238, 302 
(1972) (per curiam) (Brennan, J., concurring) (death penalty not effective deterrent because risk of death 
remote, improbable); id. at 313 (White, J., concurring) (infrequent imposition of death penalty minimizes 
credibility of threat); id. at 345 (Marshall, J., concurring) (‘“cruel and unusual' language limits the avenues 
through which vengeance can be challenged”). Justice Stewart’s opinion further declared that death is not a 
disproportionate punishment for the taking of another’s life. See 428 U.S. at 187 (extreme sanction suitable 
to most extreme crime). Stewart declined to decide whether death is a disproportionate sentence for crimes 
other than those involving the taking of a human life, id. at 187 n.35, but the Court has since held that 
death is a disproportionate penalty for the rape of an adult woman, Coker v. Georgia, 433 U.S. 584, 587 
(1977).

Justice Stewart’s opinion went on to call for the inclusion in death penalty statutes of procedural 
safeguards to protect against arbitrary and capricious jury decisionmaking. 428 U.S. at 195. The opinion 
indicated that such a statute must permit a defendant to introduce mitigating evidence about his unique 
character and the circumstances of the offense. Id. at 189-95. Additionally, the statute must provide the 
sentencer with guidance about the factors the state as society’s representative considers relevant to the 
sentencing decision. Id. at 192-95.

2522. See note 2521 supra (discussing standards Court set forth in Gregg v. Georgia).
2523. 428 U.S. 325 (1976).
2524. 428 U.S. 280 (1976); see Roberts v. Louisiana, 428 U.S. 325, 333-34 (1976) (Stewart, J., with 

Powell & Stevens, JJ.) (limitation of mandatory death penalty to five categories of killings did not remedy 
statute’s failure to permit individualized sentencing); Woodson v. North Carolina, 428 U.S. 280, 301, 303, 
305 (1976) (Stewart, J., with Powell & Stevens, JJ.) (statute that imposes death sentence on all first-degree 
murderers violates eighth amendment; mandatory death sentences contrary to contemporary standards, 
fail to guide jury discretion adequately, and impermissibly restrict consideration of mitigating circum
stances).

2525. See Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (Stewart, J., with Powell & Stevens, JJ.) 
(procedure renounced by Louisiana legislature 130 years before and subsequently by legislatures and juries 
nationwide); Woodson v. North Carolina, 428 U.S. 280, 296-98, 301 (1976) (Stewart, J., with Powell & 
Stevens, JJ.) (practice of imposing death sentence on every person convicted of certain offenses departs 
from contemporary standards). The Court further found that such mandatory provisions led to jury 
verdicts for lesser offenses, regardless of a defendant's actual guilt, and thus fostered the very unfettered 
jury discretion that the plurality in Furman and the Court in Gregg sought to eliminate. See Roberts v. 
Louisiana, 428 U.S. 325, 335 (1976) (Stewart, J., with Powell & Stevens, JJ.) (procedure invites jurors to 
disregard oath and choose lesser offense when they feel death penalty inappropriate); Woodson v. North 
Carolina, 428 U.S. 280, 302-03 (1976) (Stewart, J., with Powell & Stevens, JJ.) (juries frequently refuse to 
convict under mandatory death penalty statutes).

2526. 438 U.S. 586 (1978).
2527. Id. at 608. The statute provided that if a jury or a panel of judges found the defendant guilty of 

one of the offenses punishable by death, the sentencing court had to impose the death penalty unless, after 
“considering the nature and the circumstances of the offenses," it found by a preponderance of the evidence 
that one of the three mitigating circumstances specified in the statute existed. Ohio Rev. Code Ann. §§ 
2929.03, 2929.04 (1975). The statute provided for imposition of the death penalty, only in special cases of 
aggravated murder. Id. § 2929.04(A). The statute’s three mitigating circumstances were:

(1) The victim of the offense induced or facilitated it.
(2) It is unlikely that the offense would have been committed, but for the fact that the 

offender was under duress, coercion, or strong provocation.

In 1978 in Lockett v. Ohio252b the Supreme Court overturned a decision of 
the Ohio Supreme Court sustaining a death sentence under the Ohio death 
penalty statute.2527 Chief Justice Burger, with whom Justices Stewart, Powell, 
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and Stevens joined, authored the plurality opinion holding the Ohio statute 
invalid on the procedural ground that it unconstitutionally limited the range 
of mitigating circumstances that the sentencing authority could consider in 
deciding whether to impose a death sentence.2528 2529 The plurality opinion 
declared that the eighth and fourteenth amendments require that the 
sentencing authority in a capital case “not be precluded from considering as a 
mitigating factor, any aspect of a defendant’s character or record and any of 
the circumstances of the offense . . . .”2529 jn a companion case, Bell v. 
Ohio,2530 the Court reversed the decision of the Ohio Supreme Court to the 
extent that it upheld the defendant’s death sentence.2531 Relying on their 
decision in Lockett, the Chief Justice and Justices Stewart, Powell, and 
Stevens concluded that the Ohio death penalty statute violated the defend
ant’s rights under the eighth and fourteenth amendments because it precluded 
the sentencing judges from considering both the particular circumstances of 
his crime and aspects of his character and record as mitigating factors.2532

(3) The offense was primarily the product of the offender’s psychosis or mental deficiency, 
though such condition is insufficient to establish the defense of insanity.

Id. § 2929.04(B).
2528. 438 U.S. at 608.
2529. Id. at 604 (emphasis in original). To support this position, the plurality opinion cited recent 

Supreme Court decisions upholding death penalty statutes providing for sentencer discretion in which 
pluralities posited that Furman did not eliminate discretion in sentencing, but merely called for safeguards 
against arbitrary and capricious imposition of the death penalty. Id. at 606-08 (Burger, C.J., with Stewart, 
Powell & Stevens, JJ.); see Proffitt v. Florida, 428 U.S. 242, 258 (1976) (Stewart, J., with Powell & Stevens, 
JJ.) (Furman satisfied if sentencing discretion channeled to eliminate arbitrariness); Gregg v. Georgia, 428 
U.S. 153, 189 (1976) (Furman mandates discretion must be directed to minimize arbitrary and capricious 
action); cf. Jurek v. Texas, 428 U.S. 262, 271-72 (1976) (Stewart, J., with Powell & Stevens, JJ.) (capital 
sentencing must permit consideration of mitigating circumstances). Because the Ohio statute specified that 
the sentencer could consider only three factors to mitigate the sentence, the plurality concluded that the 
statute impermissibly circumscribed sentencing discretion and precluded the individualized consideration 
of mitigating circumstances mandated by the eighth and fourteenth amendments. 438 U.S. at 606 (Burger, 
C.J., with Stewart, Powell & Stevens, JJ.).

2530. 438 U.S. 637 (1978).
2531. Id. at 643.
2532. Id. at 642.
2533. In a fourth case, Adams v. Texas, 100 S. Ct. 2521 (1980), the Court held unconstitutional under 

the sixth and fourteenth amendments a Texas statute under which a prospective juror would be disqualified 
unless he stated under oath that his deliberations on issues of fact would not be affcted by the state’s 
mandatory penalty of death or imprisonment for life in certain circumstances. Id. at 2528-29.

2534. 100 S. Ct. 1759 (1980).
2535. Id. at 1767 (Stewart, J., with Blackmun, Powell & Stevens, JJ.) (quoting Ga. Code Ann. § 27- 

2534.1(b)(7) (1978)).
2536. 100 S. Ct. 2382 (1980).

This term the Supreme Court in two cases considered the lawfulness of 
death sentences imposed under state statutes and in a third case determined 
whether a condemned prisoner has the right to withdraw a petition for 
certiorari filed against his will by his lawyer.2533 First, in Godfrey v. Georgia2534 
a plurality held that the Georgia Supreme Court’s vague and broad interpre
tation of the Georgia death sentence statute violated the eighth and four
teenth amendments because the murders the defendant committed could not 
be considered “outrageous or wantonly vile, horrible or inhuman in that 
[they] involved . . . depravity of mind . . . .”2535 Second, in Beck v. Alabama2536 
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the Court held that a death sentence could not be constitutionally imposed 
after a jury found the defendant guilty of a capital offense under the Alabama 
death sentence statute because the statute did not allow the jury to find the 
defendant guilty of a lesser included noncapital offense, even though the 
evidence supported such a finding.2537 Finally, in Hammett v. Texas25™ the 
Court granted the defendant’s motion to withdraw the petition for certiorari 
filed against his will by his lawyer because neither his lawyer nor the State of 
Texas challenged his competency to make such a request.2539

In Godfrey v. Georgia2540 the Court2541 overturned a decision of the Georgia 
Supreme Court sustaining a death sentence under the Georgia death penalty 
statute.2542 Petitioner Godfrey’s wife left him to stay with relatives after 
Godfrey threatened her with a knife during a heated argument.2543 Although 
Godfrey tried to convince his wife to return home during the next two weeks, 
she filed a suit for divorce.2544 After a subsequent conversation in which his 
wife asserted that reconciliation would be impossible, Godfrey loaded a 
shotgun and walked to the trailer in which his mother-in-law lived and his 
wife and daughter were staying.2545 Pointing his shotgun through a window, 
he fired a single charge that struck his wife in the head, killing her 
instantly.2546 He then entered the trailer, striking and injuring his fleeing 
daughter with the barrel of the gun, and shot his mother-in-law in the head, 
also killing her instantly.2547 Godfrey then called the police to notify them of 
the murders and, after directing the officers to the murder weapon, admitted 
that he had commtitted “a hideous crime.”2548 At trial the jury returned 
verdicts of guilty on two counts of murder and one count of aggravated 
assault, which the Georgia Supreme Court affirmed.2549

2537. Id. at 2384.
2538. 100 S. Ct. 2905 (1980) (per curiam).
2539. Id. at 2906.
2540. 100 S. Ct. 1759 (1980).
2541. Justice Stewart wrote the plurality opinion, which was joined by Justices Blackmun, Powell, and 

Stevens.
2542. Id. at 1767. In relevant part, the Georgia death penalty statute provides:

(b) In all cases of other offenses for which the death penalty may be authorized, the judge 
shall consider, or he shall include in his instructions to the jury for it to consider, any 
mitigating circumstances or aggravating circumstances otherwise authorized by law and any 
of the following statutory aggravating circumstances which may be supported by the 
evidence: . . .

(7) The offense of murder, rape, armed robbery, or kidnapping was outrageously or 
wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an 
aggravated battery to the victim ....

Ga. Code Ann. § 27-2534.1(b)(7) (1978).
2543. 100 S. Ct. at 1763.
2544. Id.
2545. Id. Godfrey’s wife also allegedly demanded the proceeds from the planned sale of their house, 

which led to a conversation more heated than a similar one earlier in the day. Id.
2546. Id.
2547. Id.
2548. Id. In discussing the murders with an officer at the police station, Godfrey indicated that he had 

thought about killing his wife for eight years and that he would "do it again.” Id.
2549. Id. at 1764; see Godfrey v. State, 243 Ga. 302, 311, 253 S.E.2d 710, 718 (1979).
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In overturning the petitioner’s sentence, the plurality indicated that 
Furman v. Georgia2550 and Gregg v. Georgia2551 had established the principle 
that states seeking to authorize capital punishment must develop statutes that 
avoid an “arbitrary and capricious infliction of the death penalty.”2552 Under 
the Georgia death penalty statute, a person convicted of murder may be 
sentenced to death if the jury finds beyond a reasonable doubt, as it did in this 
case, that the offense “was outrageously or wantonly vile, horrible or 
inhuman in that it involved torture, depravity of mind, or an aggravated 
battery to the victim.”2553 In Gregg Justice Stewart, writing for himself and 
Justices Powell and Stevens, had indicated that this language did not 
necessarily render the statute unconstitutional.2554 In Godrey, however, the 
plurality opinion held that the Georgia Supreme Court’s broad and vague 
construction of this language in upholding the petitioner’s sentence violated 
the eighth and fourteenth amendments.2555 Reasserting its concern that a 
death sentence be based on “reason rather than caprice or emotion,”2556 it 
reversed the judgment of the Georgia Supreme Court because the plurality 
could find no way to distinguish this case from the many cases in which the 
death penalty had not been imposed.2557

2550. 408 U.S. 238 (1972) (per curiam).
2551. 428 U.S. 153 (1976).
2552. 100 S. Ct. at 1764.
2553. Ga. Code Ann. § 27-2534.1(b)(7) (1978); see note 2542 supra.
2554. 438 U.S. at 201. In response to the petitioner’s argument in Gregg that the language of the death 

penalty statute was so broad that a jury could impose the death penalty in any murder case, Justice Stewart 
stated that "there is no reason to assume that the Supreme Court of Georgia will adopt such an open-ended 
construction." Id. As Justice Stewart indicated in Godfrey, the Georgia Supreme Court had construed the 
provision narrowly in subsequent decisions. See 100 S. Ct. at 1765 (Georgia Supreme Court has kept § 
(b)(7) “within constitutional bounds”). Indeed, the Georgia Supreme Court had developed criteria for 
applying the provision and, as Justice Stewart noted, had met these criteria in many cases. Id. at 1766-67.

2555. 100 S. Ct. at 1767.
2556. Id. at 1767 (quoting Gardner v. Florida, 430 U.S. 349, 358 (1977)).
2557. Id. at 1767.
2558. Id.
2559. Id. Justice Marshall emphasized that whenever a statute is as ambiguous as the Georgia death 

sentence statute, a reviewing court’s narrow construction of the statute will insufficiently protect the 
interests of the defendant. He argued that unless the judge provides instructions on the proper and narrow 
construction of the statute the jury will possess “intolerably broad discretion ... to impose the death 
penalty." Id. at 1769. Restating his conviction that designing objective standards for applying the death 
penalty is “beyond the capacities of the criminal justice system," Justice Marshall reiterated his desire to 
eliminate the death penalty as a sentencing option. Id. at 1772.

2560. Id. at 1772 (Burger, C.J., dissenting).

Justice Marshall, concurring in the Court’s judgment, reiterated his belief 
that the death penalty is per se unconstitutional under the eighth and 
fourteenth amendments.2558 Furthermore, he agreed with the plurality’s 
assertion that the Georgia Supreme Court’s interpretation of the death 
sentence was unconstitutionally vague under Gregg.2559 Chief Justice Burger 
dissented, not only because he felt the petitioner accurately had described the 
murders as “hideous,” but also because he considered unfounded the 
plurality’s willingness to determine on a case-by-case basis whether a 
defendant’s conduct warranted a death sentence.2560 Similarly rejecting the 
plurality’s application of the Georgia statute to the facts of the case, Justice 
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White in his dissent decried the plurality’s “unwarranted invasion into the 
realm of state law . . . ,”2561

In Beck v. Alabama2562 the Supreme Court overturned a decision of the 
Alabama Supreme Court sustaining a death sentence under the Alabama 
death penalty statute.2563 Petitioner Beck participated in a robbery in which, 
according to his testimony, his accomplice unexpectedly killed an eighty-year 
old man.2564 Under the Alabama death penalty statute the judge could not 
give the jury the option of convicting Beck of a lesser included offense.2565 
Given the choice of convicting him and imposing a death sentence or 
acquitting him and setting him free, the jury convicted Beck and imposed the 
death penalty, a decision the trial judge refused to overturn after holding a 
hearing to consider aggravating and mitigating factors.2566 In sustaining the 
petitioner’s sentence, both the Alabama Court of Criminal Appeals and the 
Alabama Supreme Court rejected Beck’s argument that the Alabama statute 
was constitutionally indistinguishable from the mandatory death penalty 
statutes the U.S. Supreme Court struck down in Woodson v. North Caro
lina2561 and Roberts v. Louisiana2566 in 19 76.2569

2561. Id. at 1779 (White, J., with Rehnquist, J., dissenting). Justice White, believing that the Georgia 
Supreme Court has been responsible and consistent in applying the death sentence statute, id. at 1778, 
chided the plurality for second-guessing that court’s decision. See id. at 1776 (Supreme Court’s role not to 
“peer majestically over the lower court’s shoulder,” particularly when court’s decision supported by 
evidence). Justice White, echoing the Chief Justice, fundamentally disagreed with the plurality’s view of the 
murders. Indeed, Justice White stated that the terms of the Georgia statute—“vile,” “horrible,” and 
“inhuman”—as applied to the petitioner’s murder of his wife and mother-in-law are “descriptively 
inadequate.” Id.

2562. 100 S. Ct. 2382 (1980).
2563. Id. at 2393; see note 2565 infra (relevant part of death penalty statute).
2564. Id. at 2385. Beck contended that he and an accomplice entered their victim’s home and that, after 

he seized the victim intending to tie him up, his accomplice unexpectedly struck and killed the elderly man. 
Id.

2565. Id. The prosecution tried Beck for “[rjobbery or attempts thereof when the victim is intentionally 
killed by the defendant,” Ala. Code § 13-1 l-2(a)(2) (1975), one of fourteen capital offenses under the 
Alabama statute. 100 S. Ct. at 2384 & n.l. The statute provides:

(a) If the jury finds the defendant guilty, it shall fix the punishment at death when the 
defendant is charged by indictment with any of the [fourteen] offenses and with aggravation, 
which must also be averred in the indictment, and which offenses so charged with said 
aggravation shall not include any lesser offenses.

Ala. Code § 13-11 -2(a) (1975) (emphasis added). The statute consistently has been construed to preclude 
the jury from convicting a defendant for a lesser included offense in a capital case. 100 S. Ct. at 2385 n.3 
(citing Jacobs v. State, 361 So. 2d 640, 646 (Ala.) (Torbert, C.J., concurring in part and dissenting in part), 
cert, denied, 439 U.S. 1122 (1979)).

The State of Alabama conceded that as a matter of state law the petitioner, on the basis of his testimony, 
would have been entitled to the lesser included offense instruction on felony murder. Id. at 2385. Because 
the Alabama statute precluded the judge from providing such an instruction, however, the jury had to 
choose between conviction or acquittal on the capital charge. Id. The Supreme Court noted that the 
Alabama statute provides that if the jury finds the defendant guilty of a capital offense, the judge must hold 
a hearing to consider aggravating and mitigating circumstances; the judge then has the option of reducing 
the death sentence to life imprisonment without possibility of parole. Id. at 2385; see Ala. Code § 13-11-3 
(1975).

2566. 100 S. Ct. at 2386.
2567. 428 U.S. 280 (1976).
2568. 428 U.S. 325 (1976).
2569. 100 S. Ct. at 2386-87.
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In overturning the petitioner’s sentence, the Court reiterated the plurality’s 
assertion in Godfrey that a death sentence must be based on “reason rather 
than caprice or emotion.”2570 In the Court’s view, the Alabama statute 
enhanced the risk of an unwarranted conviction because the jury could not 
consider convicting Beck for a lesser included offense.2571 The Court agreed 
with the petitioner that the Alabama statute contained flaws similar to those 
embodied in the North Carolina statute struck down in Woodson because the 
statute allowed the jury to decide on the basis of its own feelings, unguided by 
statutory criteria, whether the petitioner should be sentenced to death.2572 As 
a result, the statute diverted the jury’s attention away from its principal task 
of determining whether the state proved beyond a reasonable doubt that the 
petitioner was guilty of a capital offense.2573 Because a jury in a capital case 
had to choose between conviction or acquittal, the statute created the risk that 
the jury would convict because it felt the defendant deserved to be punished or 
acquit because it believed death was too severe a punishment for the 
defendant’s crime.2574 The Supreme Court held that because the statute 
introduced such uncertainty and unreliability into every capital case,2575 
Alabama constitutionally had to provide the jury with the option of consider
ing a lesser included offense.2576

2570. Id. at 2389; Godfrey v. Georgia, 100 S. Ct. 1759, 1767 (1980) (quoting Gardner v. Florida, 430 
U.S. 349, 358 (1977)).

2571. 100 S. Ct. at 2390.
2572. Id. at 2391.
2573. Id. at 2392.
2574. Id.
2575. Id.
2576. Id. at 2390. The State of Alabama argued that the Alabama statute provides two safeguards to 

protect a defendant’s interests. First, the jury has the option of refusing to return a verdict, thereby creating 
a mistrial. Id. at 2392. The Court rejected this “option” as an inadequate substitute for instructions on 
lesser included offenses. Id. Second, the judge has the power to reduce the death sentence to life 
imprisonment without parole. Id. at 2393. The Court also rejected this argument because it was not 
convinced that a post-trial hearing would often remedy jury errors. Id. The Court noted that judges tended 
to be less lenient than juries. Id.

2577. See id. at 2393 (Brennan, J., concurring) (death penalty contrary to eighth amendment “in all 
circumstances”).

2578. Id. at 2393-94 (Marshall, J., concurring in judgment).
2579. Id. at 2394.
2580. Id. at 2394-95 (Rehnquist, J., with White, J., dissenting). Although the issue the petitioner raised 

in his petition for certiorari had been raised at trial and in the Alabama Court of Appeals, the issue was not 
presented explicitly to the Alabama Supreme Court. Id. at 2394. Thus, Justice Rehnquist argued that the 
Court lacked jurisdiction under 28 U.S.C. § 1257 (1976) to hear the petitioner’s appeal. Id. at 2395. 

Justice Brennan, concurring in the Court’s opinion, restated his conviction 
that the death penalty is per se unconstitutional.2577 Justice Marshall, 
concurring only in the Court’s judgment, also restated his belief that the death 
penalty under all circumstances is prohibited by the eighth amendment.2578 
Although he agreed that the Alabama statute was unconstitutional because it 
increased the risk of error, Justice Marshall refused to concur with the 
Court’s assumption that a jury could impose a death penalty sentence without 
violating the eighth amendment.2579 Justice Rehnquist, joined by Justice 
White, dissented, arguing that the Court lacked jurisdiction because the issue 
resolved by the Court had not been preserved in the Alabama Supreme 
Court.2580
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In Hammett v. Texas'^ the Supreme Court summarily granted petitioner 
Hammet’s pro se motion to withdraw the petition for certiorari filed against 
his will by his attorney.2582 in a per curiam decision the Court ruled that 
because neither the State of Texas nor the petitioner’s attorney questioned the 
petitioner’s competence, the Court had no basis for denying his motion.2581 2582 2583 
Justice Marshall, joined by Justice Brennan, dissented on the ground that the 
Court should not allow a defendant to be executed under the Texas death 
penalty statute, a statute which the Fifth Circuit has held unconstitutional 
and the Supreme Court intends to review in the upcoming term.2584 Justice 
Marshall argued that the petitioner could not waive a challenge to his 
execution and that he had “no right to ‘state-administered suicide.’”2585 
Justice Blackmun also dissented, stating that the Court should not have 
granted the petitioner’s pro se motion, but rather should have set the case for 
plenary consideration upon briefs and oral argument.2586

Disagreeing with Justice Rehnquist, the Court stated that the petitioner adequately had presented the issue 
“in some fashion” in the Alabama Supreme Court. Id. at 1286 n.6 (opinion of Court).

2581. 100 S. Ct. 2905 (1980) (per curiam).
2582. Id. at 2906.
2583. Id. Rule 60 of the Rules of the Supreme Court allows a petitioner or appellant to withdraw a 

petition or appeal. Sup. Ct. R. 60.
2584. Id. (Marshall, J., with Brennan, J., dissenting). In Smith v. Estelle, 602 F.2d 694, 708-09 (5th Cir. 

1979), the Fifth Circuit held that the established method by which state officials obtain testimony necessary 
to sentence a defendant to death violates the fifth, sixth, and fourteenth amendments. Id. at 708-09, cert, 
granted, 445 U.S. 926 (1980).

Assuming that the Supreme Court concurred with the Fifth Circuit’s assessment of the Texas practice, 
petitioner’s death sentence would have to be reviewed. 100 S. Ct. at 2908-09 (Marshall, J., with Brennan, J., 
dissenting). Under these circumstances Justice Marshall stated that the Court should not have allowed the 
petitioner to withdraw the petition for certiorari filed on his behalf. Id. at 2909-10.

2585. Id. at 2909 (quoting Lenhard v. Wolff, 444 U.S. 807, 815 (1979) (Marshall, J., with Brennan, J., 
dissenting)). In Lenhard Justice Marshall, dissenting from the Court’s decision not to stay the execution of 
Jesse Bishop, similarly disagreed with the Court’s action because it granted “a man's wish to be put to 
death even though the sentencing hearing accorded to him failed to comply with the procedural 
requirements imposed by the prior decisions of this Court.” 444 U.S. 807, 808 (1979) (Marshall, J., with 
Brennan, J., dissenting).

2586. Id. at 2910 (Blackmun, J., dissenting).
2587. See Morrissey v. Brewer, 408 U.S. 471, 477 (1972) (purpose of parole to help prisoner reintegrate 

into society as constructive individual). As a subsidiary benefit, parole provides relief from the pressures of 
overcrowded prisons and reduces the cost of punishing criminal offenders. Id.

2588. Id.; see 18 U.S.C. § 4206(d) (1976) (if sentence exceeds five years, prisoner shall be released after 
serving two-thirds of term unless he seriously and frequently violated prison rules or probably will commit 
crime if released).

2589. See 18 U.S.C. § 4206(a) (1976) (prisoner who observes rules of institution of confinement may be 
paroled if release does not jeopardize public welfare and depreciate seriousness of offense or promote 
disrespect for law).

PAROLE

Through parole the state attempts to reintegrate prisoners into society as 
soon as possible by allowing them to serve a portion of their sentences outside 
of prison.2587 Release may be mandatory after a prisoner has served a specified 
portion of his term2588 or it may be granted at the discretion of a parole 
board.2589 Parolees are subjected to numerous conditions that often signifi
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cantly restrain their freedom.25*»  Violations of these parole conditions may 
result in revocation of parole2591 and return to prison.2592

A federal prisoner sentenced to serve a term of one year or more is eligible 
for parole consideration after he has served one-third of that sentence.2593 At 
the time of sentencing, however, the court may specify that the prisoner will 
be eligible for parole before he has served one-third of his term2594 or may set 
only a maximum term and allow the United States Parole Commission to 
determine when the prisoner should be released.2595

In 1976, Congress established new statutory standards for parole release 
determinations in the Parole Commission and Reorganization Act.2596 Under

2590. See United States v. Polito, 583 F.2d 48, 54 (2d Cir. 1978) (parole imposes conditions that 
significantly restrain freedom; under certain circumstances parolee may possess fewer constitutional rights 
than other citizens). Parolees must typically refrain from using alcohol or associating with undesirable 
persons, must regularly report to their parole officers, and must receive permission to change employment 
or residences, to marry, to travel outside the community, or to incur substantial indebtedness. Morrissey v. 
Brewer, 408 U.S. 471, 478 (1972).

2591. For a discussion of the due process implications of parole revocations, see notes 2656-69 infra and 
accompanying text.

2592. 18 U.S.C. §§ 4213-4215 (1976) (if violation of parole alleged, parolee may be subject to specified 
parole revocation proceedings); see, e.g., Parrish v. Wainwright, 614 F.2d 1028, 1029 (5th Cir. 1980) (per 
curiam) (prisoner convicted for obtaining property with worthless check paroled on condition that he not 
sign any checks for his business; parole revoked because prisoner signed blank business check); Steinberg v. 
Police Court of Albany, 610 F.2d 449, 450 (6th Cir. 1979) (condition of parole required petitioner to seek 
outpatient mental therapy while on parole; parole revoked when petitioner ceased participating in 
treatment program, left area, and stole automobile); cf. Morrissey v. Brewer, 408 U.S. 471, 478-79 (1972) 
(threat of return to prison constitutes “enforcement leverage”); United States v. Dally, 606 F.2d 861, 863 
(9th Cir. 1979) (per curiam) (because condition of parole required parolee to notify parole officer of change 
of address and allowed parole officer to search parolee’s residence, parolee’s conviction for possession of 
firearm discovered during search of residence at new, unreported address upheld); Martineau v. Perrin, 601 
F.2d 1201, 1204-06 (1st Cir. 1979) (although no special conditions limited parole release, parole board 
could revoke prisoner’s parole for keeping late hours, having sexual relations with married woman not his 
wife, and encouraging fellow parolees to violate parole conditions by consuming alcohol in off-limits club).

2593. 18 U.S.C. § 4205(a) (1976). A prisoner is also eligible for parole after serving 10 years of a life 
sentence or of a sentence over 30 years. Id.

A prisoner serving two consecutive sentences is not denied equal protection or subject to double 
jeopardy if he is not granted parole after completing one-third of the first sentence. Goode v. Markley, 603 
F.2d 973, 977 (D.C. Cir. 1979).

2594. See 18 U.S.C. § 4205(1) (1976) (court sentencing defendant to term of more than one year may 
designate minimum term, not exceeding one-third of maximum sentence, after which prisoner eligible for 
parole).

2595. See id. § 4205(b)(2) (court imposing sentence exceeding one year may fix maximum term and 
specify that prisoner may be paroled as Commission determines); cf. United States v. Foundas, 610 F.2d 
298, 301 (5th Cir. 1980) (sentencing court may impose special parole term to defendant sentenced on a 
conspiracy count under § 4205(b)(2)).

2596. 18 U.S.C. §§ 4201-4218 (1976) (Act created United States Parole Commission and transferred to 
it powers formerly held by United States Parole Board). The granting of parole is within the discretion of 
the Parole Commission; the Commission’s decisions are reviewable only if it has abused its discretion. See 
Dye v. United States Parole Comm’n, 558 F.2d 1376, 1378 (10th Cir. 1977) (denial of parole application of 
prisoner with extensive prison record and whose offense was rated moderate in severity unreviewable 
because decision neither arbitrary and capricious nor abuse of discretion); accord, Steinberg v. Police Court 
of Albany, 610 F.2d 449, 453 (6th Cir. 1979) (court may interfere with Commission’s decision if disposition 
of parolee’s case abuse of discretion).

The same standard of review applies to state parole board decisions challenged in habeas corpus 
petitions. See Johnson v. Wells, 566 F.2d 1016, 1017 (5th Cir. 1978) (denial of parole hearing, 
consideration of prisoner’s criminal record, and failure to provide written statement of reasons for denial of 
parole not arbitrary and capricious action; thus state prisoner failed to establish claim for which federal law 
grants relief).
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the previous statute,2597 a prisoner could be released if the Commission 
determined that the prisoner would not violate the law when released and that 
his release would be compatible with the welfare of society.2598 Under the 
present statute, the Commission first must decide whether a prisoner has 
observed the rules of the prison in which he is confined2599 and, if so, then 
must determine whether his release would endanger the public2600 or depreci
ate the seriousness of his offense or promote disrespect for the law.2601 The 
Commission has promulgated guidelines designed to assist in making the 
parole determination.2602 Under the guidelines, the Commission first calcu
lates a “salient factor score”2603 designed to reflect the risk of a parole

2597. 18 U.S.C. §§ 4201-4210(1970).
2598. Id. § 4203(a).
2599. 28 C.F.R. § 2.18 (1979) (good institutional behavior prerequisite for release consideration).
2600. 18 U.S.C. § 4206(a)(2) (1976).
2601. Id. § 4206(a)(1). According to the Ninth Circuit, the enactment of this statute has significantly 

altered the considerations that the Parole Commission emphasizes in its parole release decisions. See 
United States v. Wallalutum, 600 F.2d 1261, 1262 (9th Cir. 1979) (dictum) (whereas institutional 
performance once primary criterion for release, severity of offense now primary criterion); Rifai v. United 
States Parole Comm’n, 586 F.2d 695, 697 (9th Cir. 1978) (Parole Commission and Reorganization Act 
essentially adopts approach of Parole Board’s 1973 guidelines, changing emphasis of criteria used to 
determine parole release). Prior to 1973, the parole board stressed the prisoner’s institutional performance 
in its parole release decisions. In contrast, the standards enunciated in the 1976 Act emphasize the severity 
of the prisoner’s offense. Id.

The circuits have split over whether the Parole Commission’s application of the standards set forth in 
the 1976 Act and the guidelines promulgated thereunder to evaluate prisoners convicted prior to 
enactment of the statute constitutes an ex post facto law. See U.S. Const, art. I, § 9, cl. 3 (no “ex post facto 
Law shall be passed”). Compare Zeidman v. United States Parole Comm’n, 593 F.2d 806, 808 (7th Cir. 
1979) (because defendant received “individualized consideration” by Commission, no violation of ex post 
facto clause) and Farmer v. United States Parole Comm’n, 588 F.2d 54, 55 (4th Cir. 1978) (prisoner may 
not attack sentence on ground that parole board adopted eligibility guidelines after imposition of sentence), 
cert, denied, 442 U.S. 943 (1979) and Rifai v. United States Parole Comm’n, 586 F.2d 695, 699 (9th Cir. 
1978) (guidelines not laws within ex post facto prohibition) with Benites v. United States Parole Comm’n, 
595 F.2d 518, 521 (9th Cir. 1979) (dictum) (Act could not be applied retroactively in youth corrections act 
case without “fatal ex post facto problems”) and De Peralta v. Garrison, 575 F.2d 749, 751 (9th Cir. 1978) 
(because 1976 Act must not be applied retroactively, Commission should not have relied upon it or 
guidelines but should have applied law in force at time prisoner sentenced). For a discussion of this split in 
the circuits, see Project: 1978-1979 Term, supra note 1, at 590-91.

This term in United States v. Miller, 599 F.2d 249 (8th Cir. 1979) (per curiam), the Eighth Circuit held 
that the ex post facto clause was not violated when a prisoner was sentenced four years after the guidelines 
had been promulgated because the guidelines had not been changed substantially since the prisoner had 
been sentenced. Id. at 250. Thus, the prisoner’s claim did not raise the same issues as those of a prisoner 
sentenced prior to the promulgation of the guidelines. Id.

2602. See 28 C.F.R. § 2.20 (1979) (parole policy guidelines). These guidelines are designed to encourage 
consistency in parole release decisions. Id. The Commission may consider any relevant information 
supplied by a prisoner, institution, sentencing judge, prosecuting attorney, medical examiner, or 
psychological examiner, or any relevant information obtained from his criminal record or from his 
presentence investigative report. Id. § 2.19. To help the Commission in making its parole determinations, 
the Department of Justice has recommended that U.S. attorneys furnish the Commission information 
regarding charges dropped in the course of plea bargaining and the degree of cooperation received from a 
defendant as well as a transcript of the sentencing proceedings which normally is not sent to the 
Commission. Principles of Federal Prosecution, supra note 1, at 55-56.

2603. 28 C.F.R. § 2.20 (1979). The score reflects, inter alia, the number of prior convictions, the 
number of previous incarcerations, and the existence of any prior parole revocations. Id.

Because the Commission’s guidelines treat multiple offenses occurring within a brief time span as a 
single offense for calculating the salient factor score, this term the Eighth Circuit held that the 
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violation.* 2604 The Commission then classifies the inmate’s criminal behavior 
on an “offense severity scale.”2605 The intersection of these two scores yields a 
suggested time range for incarceration.2606 Although the Commission is not 
bound by these guidelines,2607 it usually adheres to the suggested schedule.2608 

Prisoners sentenced under the Act frequently have challenged the applica
tion of the guidelines by the Commission, claiming that the trial judge 
imposed a sentence allowing early parole eligibility so that a prisoner would 
be released early if he compiled a good institutional record.2609 Courts, 
however, have dismissed many such challenges2610 2611 on procedural grounds 
following the Supreme Court’s decision last term in United States v. Ad- 
donizio.2(,n In Addonizio the Court held that a federal prisoner may not seek 
resentencing under 28 U.S.C. § 22 5 52612 on the ground that the Parole 
Commission’s application of the new parole release guidelines frustrated the 
intentions of the sentencing judge.2613 The Court ruled that the frustration of 

Commission’s salient factor calculation for offenses the defendant had committed and had been charged 
with under counts I and II of the indictment would not be increased whether or not his count III 
conviction rested on insufficient evidence. United States v. Smith, 601 F.2d 972, 975 (8th Cir.), cert, denied. 
444 U.S. 879 (1979).

2604. 28 C.F.R. § 2.20 (1979). This term in United States v. Jordan, 626 F.2d 928 (D.C. Cir. 1980), the
D.C. Circuit rejected the defendant’s claim that he was prejudiced by the trial court’s failure to strike as 
surplusage a certain allegation in the indictment because the allegation might affect the calculation of his 
“salient factor score.” Id. at 932. In rejecting this argument, the court stated that if the defendant is 
prejudiced in any parole proceedings, he may raise his challenge at that time. Id. at 932-33 (noting that new 
regulation, 28 C.F.R. § 2.19(c), allows prisoner to dispute accuracy of information presented to 
Commission and provides for resolution of such disputes by preponderance of evidence test).

2605. Id. This score also reflects whether the inmate was an adult or a juvenile when committed to 
prison. Id.

2606. Id.
2607. Id.
2608. See Kortness v. United States, 514 F.2d 167, 169 (8th Cir. 1977) (in 88.4 to 94% of cases decided 

in 1974, parole board applied 28 C.F.R. § 2.20 guidelines).
2609. See, e.g., Brown v. United States, 610 F.2d 672, 677 (9th Cir. 1980) (prisoner claimed parole 

guidelines frustrated intent of sentencing judge to provide early parole in sentencing prisoner under 18 
U.S.C. § 4208(a)(2) (1970) (now 18 U.S.C. § 4205(b)(2) (1976)); Petrone v. Kaslow, 603 F.2d 779, 780 (9th 
Cir. 1980) (per curiam) (prisoner claimed Commission’s decision under 18 U.S.C. § 4205(b)(2) (1976) to 
continue further consideration of his parole beyond one-third point of eight-year sentence denied him 
meaningful parole hearing that sentencing judge had expected); Shahid v. Crawford, 599 F.2d 666, 668 (5th 
Cir. 1979) (prisoner claimed parole guidelines frustrated intent of judge sentencing under 18 U.S.C. § 
4208(a)(2) (1970) (now 18 U.S.C. § 4205(b)(2) (1976) to provide for early parole); cf. United States v. 
Foundas, 610 F.2d 298, 301 (5th Cir. 1980) (defendant's challenge to validity of parole guidelines dismissed 
as premature because defendant had not yet begun to serve sentence); Brady v. United States Parole 
Comm’n, 600 F.2d 234, 236 (9th Cir. 1979) (challenge to Commission’s application of guidelines by 
petitioner sentenced under § 4205(b)(2) (1976) dismissed as moot because petitioner paroled and not 
challenging validity of conviction).

2610. See note 2615 infra.
2611. 442 U.S. 178 (1979).
2612. 28 U.S.C. § 2255 (1976) (prisoner claiming right to release on ground that sentence imposed 

violated Constitution or federal law or exceeded either court’s jurisdiction or maximum authorized 
sentence may move court that imposed sentence to vacate, set aside, or correct sentence).

2613. 442 U.S. 178, 179, 190 (1979). The district judge who sentenced Addonizio to a 10-year term in 
1970 did so with the expectation that the defendant would be eligible for parole after he served one-third of 
his sentence. Id. at 180-81. Under the Commission’s new guidelines, which placed added emphasis on the 
severity of the offense, however, the Commission twice considered Addonizio ineligible for parole. Id. at 
182. The federal district court granted and the Ninth Circuit affirmed habeas corpus relief on the ground 
that Addonizio had not been given the “meaningful parole hearing” that the sentencing judge had 
anticipated. Id. at 183.
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the sentencing judge’s subjective intentions is not a proper basis for collateral 
review of an otherwise valid sentence.2614 The Court noted that section 2255 is 
designed to correct only jurisdictional, constitutional, or other errors of law 
or fact that result in a “fundamental defect” or a “miscarriage of justice.”2615 
The Court concluded that the sentencing judge’s incorrect assumptions about 
the course of future parole proceedings did not constitute so fundamental an 
error as to render the entire proceeding “irregular and invalid” and thus 
could not entitle the prisoner to collateral relief.2616

This term several circuits rejected on the merits prisoners’ contentions that 
the Parole Commission’s adherence to the guidelines frustrated the sentenc
ing judge’s expectation that the individual sentenced would be granted early 
parole if his prison behavior were exemplary.2617 In Shahid v. Crawford,2618 for 
example, the Fifth Circuit reversed a district court ruling that the Parole 
Commission abused its discretion in failing to give serious consideration to 
the exemplary prison record of petitioner Shahid, who had been sentenced 
under 18 U.S.C. § 4205(b)(2).2619 Although the Supreme Court in Addonizio 
expressly declined to rule on the merits of a claim similar to the one addressed 
by the Fifth Circuit in Shahid,2620 the Fifth Circuit found implicit in 
Addonizio the principle that the Commission’s discretion is limited only by its 
authorizing statute and not by the actions or expectations of the sentencing 
judge.2621 In the Fifth Circuit’s view, the legislative history of the Parole

2614. Id. at 187.
2615. Id. at 186-87; accord, Brown v. United States, 610 F.2d 672, 677 (9th Cir. 1980) (under 28 U.S.C. 

§ 2255 petitioner can test only sentence imposed, not sentence as being executed); Izsak v. Sigler, 604 F.2d 
1205, 1206 n.l (9th Cir. 1979) (collateral attack on sentence imposed will not lie under 28 U.S.C. § 2255); 
Petrone v. Kaslow, 603 F.2d 779, 779-80 (9th Cir. 1979) (per curiam) (prisoner cannot rely on judge’s 
frustrated expectations to support collateral attack on sentence).

2616. 442 U.S. at 186, 190. The Court explicitly reserved the question of the validity of the parole 
guidelines and the legality of the parole denial. Id. at 184.

A prisoner may, however, challenge a denial of parole under 28 U.S.C. § 2241, which provides that 
habeas relief may be granted to a prisoner held in custody in violation of laws of the United States. 28 
U.S.C. § 2241(c)(3) (1976); see Brown v. United States, 610 F.2d 672, 677 (9th Cir. 1980) (petition under § 
2241, not § 2255, proper form of proceeding for obtaining review of parole decision; because petition must 
be directed to district court in district of confinement, court lacked jurisdiction to hear complaint); cf. 
Goode v. Markley, 603 F.2d 973, 975 n.3 (D.C. Cir. 1979) (open question whether challenge to parole 
release procedures cognizable under § 2241); Brady v. United States Parole Comm’n, 600 F.2d 234, 236 n. 1 
(9th Cir. 1979) (same).

2617. See, e.g., Moore v. Nelson, 611 F.2d 434, 437-38 (2d Cir. 1979) (although prisoner’s rehabilita
tion progress “entirely appropriate” for Commission to consider, prisoner sentenced under 18 U.S.C. § 
4205(b)(2) (1976) not necessarily entitled to early parole); Izsak v. Sigler, 604 F.2d 1205, 1207 (9th Cir. 
1979) (because Commission has discretion to strike balance between institutional performance and severity 
of offense, parole denial appropriate for prisoner sentenced under 18 U.S.C. § 4205(b)(2) (1976)); Petrone 
v. Kaslow, 603 F.2d 779, 779-80 (9th Cir. 1979) (per curiam) (parole denial not frustration of sentencing 
court’s intent; Commission decision to continue parole consideration beyond one-third point of § 
4205(b)(2) sentence not abuse of discretion); Shahid v. Crawford, 599 F.2d 666, 668-70 (5th Cir. 1979) 
(because Commission possesses broad discretion to grant or deny parole, 18 U.S.C. § 4205(b)(2) (1976) 
does not require Commission to parole prisoner with superior institutional adjustment early).

2618. 599 F.2d 666 (Sth Cir. 1979).
2619. Id. at 670. 18 U.S.C. § 4205(b)(2) (1976) (court imposing sentence exceeding one year may fix 

maximum term and specify that prisoner may be paroled as Commission determines). Petitioner Shahid 
actually was sentenced under 18 U.S.C. § 4208(a)(2) (1970), which was recodified as 18 U.S.C. § 4205(b)(2) 
(1976). 599 F.2d at 667 n.l.

2620. See note 2616 supra.
2621. 599 F.2d at 669.
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Commission and Reorganization Act2622 established that the Parole Commis
sion, not the courts, should determine the significance to be accorded 
particular facts about individual prisoners.2623 Thus, the Fifth Circuit ruled 
that in the absence of flagrant or unauthorized action by the Parole 
Commission, a court should not consider a denial of parole an abuse of the 
Commission’s discretion.2624

Last term in Greenholtz v. Inmates of the Nebraska Penal & Correctional 
Complex1^5 a sharply divided Supreme Court2626 ruled that although an 
inmate with only a hope of parole has no inherent right to due process in 
discretionary parole determination procedures,2627 the Nebraska statute 
governing parole release determinations2628 creates a reasonable expectation 
of parole that entitles him to due process protection.2629 Nevertheless, the

2622. 18 U.S.C. §§ 4201-4218(1976).
2623. 599 F.2d at 669-70.
2624. Id. at 670; accord, Izsak v. Sigler, 604 F.2d 1205, 1207 (9th Cir. 1979) (even though guideline 

term expired, denial of parole to law school graduate who set up sophisticated drug manufacturing 
operation not abuse of Commission’s discretion); cf. United States v. Talk, 597 F.2d 249, 251 (10th Cir. 
1979) (when no new law or facts demonstrating arbitrary or capricious behavior by parole board, court 
need not consider same grounds raised in prior § 2255 challenges).

This term many courts indicated that even if the Parole Commission departs from the normal 
procedures prescribed by the sentencing and parole statute, the Commission substantially complies with 
the statute if its actions do not prejudice the prisoner. See, e.g., Metro v. United States Parole Comm’n, 613 
F.2d 117, 119 (5th Cir. 1980) (per curiam) (although Commission required to hold “subsequent parole 
determination proceedings” every two years once parole denied, 18 U.S.C. § 4208(h)(2) (1976) does not 
require that full-scale, as opposed to limited, hearings be held); Izsak v. Sigler, 604 F.2d 1205, 1206-07 & 
n.4 (9th Cir. 1979) (Commission, in notifying prisoner that parole denied even though guideline term 
served, adequately explained in timely fashion departure from guideline); Shahid v. Crawford, 599 F.2d 
666, 671-72 (5th Cir. 1979) (although Commission should have explained severity rating in notice of action 
because prisoner’s offense not specifically listed in guidelines, Commission’s statements in denying parole 
complied with “particularity” requirement of 18 U.S.C. § 4206(b) (1976) by providing “understandable 
explanation”); United States v. Miller, 599 F.2d 249, 250-51 (8th Cir. 1979) (per curiam) (although initial 
parole hearing not held within 120-day period prescribed by 28 C.F.R. § 2.12(a) (1976), prisoner given 
meaningful parole consideration because hearing held at earliest possible date and prisoner not prejudiced 
by delay).

2625. 442 U.S. 1 (1979).
2626. Chief Justice Burger delivered the majority opinion, in which Justices Stewart, White, Blackmun, 

and Rehnquist joined. Justice Powell concurred in part and dissented in part. Justice Marshall, joined by 
Justices Brennan and Stevens, dissented in part. For a full discussion of the various opinions, see Project: 
1978-1979 Term, supra note 1, at 596-99.

2627. 442 U.S. at 11.
2628. Neb. Rev. Stat. § 83-1,114(1) (1971). The Nebraska statute provides in pertinent part:

(1) Whenever the Board of Parole considers the release of a committed offender who is 
eligible for release on parole, it shall order his release unless it is of the opinion that his release 
should be deferred because:

(a) There is a substantial risk that he will not conform to the conditions of parole;
(b) His release would depreciate the seriousness of his crime or promote disrespect for law;
(c) His release would have a substantially adverse effect on institutional discipline; or
(d) His continued correctional treatment, medical care, or vocational or other training in 

the facility will substantially enhance his capacity to lead a law-abiding life when released at a 
later date.

Id. (emphasis added).
2629. 442 U.S. at 12. In Greenholtz prisoners instituted a class action against members of the Nebraska 

Board of Parole alleging that Nebraska’s discretionary parole procedures denied them procedural due 
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Court held that the procedural protections afforded by the State of Nebraska 
satisfied due process.* 2630

process. Id. at 3-4. The inmates argued that they were entitled to due process protection under two distinct 
theories. First, they claimed that a constitutionally protected interest is created whenever a state provides a 
possibility of parole. Id. at 8-9. The inmates argued that because the same underlying conditional liberty 
interest is at stake in both parole release and parole revocation proceedings, the same constitutional 
protections should apply in both situations. Id. at 9. In rejecting this argument, Chief Justice Burger’s 
majority opinion emphasized the differences between parole release and parole revocation. See id. at 9-10 
(crucial difference between parole release and parole revocation is being deprived of liberty one has and 
being denied conditional liberty one desires). Second, the respondents argued that because the Nebraska 
Board of Parole must release a prisoner who is eligible for parole unless it finds one of four statutory 
criteria for denying parole, see Neb. Rev. Stat. § 83-1, 114(1) (1971), the statute creates a legitimate 
expectation of parole that entitles them to due process protection. 442 U.S. at 11-12. The Court accepted 
this argument with little explanation. See id. at 12. The Court emphasized, however, that because of the 
unique structure and language of the Nebraska statute, a case-by-case analysis would be necessary to 
determine whether due process protections apply to parole release decisions in other states. Id. The Court’s 
emphasis on the uniqueness of the Nebraska statute proved crucial for two circuits in decisions this term. 
See notes 2636-55 infra and accompanying text (discussing decisions by Second and Tenth Circuits 
upholding state parole statutes, distinguishing Nebraska parole statute as unique).

2630. Id. at 16.
2631. See id. at 13 (if parole determinations encumbered by burdensome procedures, states may either 

abandon or curtail parole).
2632. See id. (adversary relations between society and inmates will not help rehabilitate criminals).
2633. Id. at 14.
2634. Id. at 15-16.
2635. Id. at 14 n.6.
2636. Boothe v. Hammock, 605 F.2d 661, 664 (2d Cir. 1979); Shirley v. Chestnut, 603 F.2d 805, 807 

(10th Cir. 1979) (per curiam).
2637. 605 F.2d 661 (2d Cir. 1979).
2638. Id. at 663-64. The prisoner had been sentenced in 1974 to four consecutive indeterminate terms 

not to exceed 25, 15, 7, and 4 years. Id. at 662. Pursuant to the procedure authorized by section 212(2) of 
the New York Corrections Law, the parole board set a four-year minimum period of imprisonment (MPI), 
expiring on April 2, 1978. In March, 1978 the parole board denied plaintiffs request to be paroled, setting 
the next parole hearing for September, 1979. 605 F.2d at 662.

In analyzing what process is due at parole release hearings, the Court 
sought to avoid overly burdensome procedures that would discourage states 
from using parole2631 or make the proceedings unnecessarily adversarial.2632 
The Court ruled that requiring a full formal hearing for every inmate when he 
is eligible for parole for the first time would provide only a negligible decrease 
in the risk of erroneous decisions.2633 The Court also held that a full written 
explanation of the evidence on which the parole board relied in reaching its 
decision is not required by due process and would only tend to convert the 
parole hearing into an adversarial proceeding.2634 Furthermore, the Court 
concluded that Nebraska’s system of informing the inmate of the month 
during which his hearing will be held without informing him of the exact date 
and time until the day of the hearing provides constitutionally adequate 
notice.2635

This term both the Second and Tenth Circuits, in interpreting state parole 
statutes in light of Greenholtz, rejected claims by prisoners alleging that their 
due process rights had been violated.2636 2637 In Boothe v. Hammock2631 the Second 
Circuit rejected a prisoner’s claim that the New York Board of Parole 
violated his constitutional right to due process by setting his minimum period 
of imprisonment (MPI) at four years.2638 The court noted that the New York 
parole provisions, unlike the Nebraska provisions, do not require that the 
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parole board grant parole unless specific conditions exist.2639 Rather, the 
court emphasized, the New York statute provides the Board discretion both 
in setting the MPI and in deciding whether to release an inmate at the 
expiration of the MPI.2640 Relying on the Supreme Court’s “fundamental 
point” in Greenholtz that the possibility of parole release is not an interest 
entitled to due process protection,2641 the Second Circuit held that the 
plaintiffs due process claims lacked merit.2642 In Shirley v. Chestnut26*3 the 
Tenth Circuit rejected the inmates’ argument that the Oklahoma parole 
statute violated the due process clause of the fourteenth amendment.2644 The 
inmates in Chestnut argued that they had a due process right to have criteria 
published for parole release, to review adverse material in their files, to 
subpoena witnesses at a parole hearing, and to receive written reasons for a 
parole denial.2645 Like the Second Circuit, the Tenth Circuit distinguished 
Greenholtz from the case before it by focusing on the unique language of the 
Nebraska parole statute.2646 Noting that the Oklahoma statutory scheme 
“does no more than create a parole system . . . ,”2647 the court ruled that the 
statute had not created a liberty interest that the due process clause should 
protect.2648

2639. 605 F.2d at 664. The Nebraska statute, Neb. Rev. Stat. § 83-1,114(1) (1971), requires that 
when an inmate is eligible for parole, the Board of Parole “shall order his release unless” it finds that one of 
four disqualifying conditions exist. Id.; see note 2628 supra (Nebraska statute). The Second Circuit, in 
distinguishing the New York statute from the Nebraska statute, cited the Supreme Court’s statement in 
Greenholtz that the Nebraska statute is “unique” among the states because of the “shall . . . unless” 
language. 605 F.2d at 664.

2640. 605 F.2d at 664. The New York parole statute provides in pertinent part:

Discretionary release on parole shall not be granted merely as a reward for good conduct 
or efficient performance of duties while confined but after considering if there is a reasonable 
probability that, if such inmate is released, he will live and remain at liberty without violating 
the law, and that his release is not incompatible with the welfare of society and will not so 
depreciate the seriousness of his crime as to undermine respect for law.

N.Y. Exec. Law § 259(2)(c) (McKinney Supp. 1978).
2641. 605 F.2d at 663; see note 2627 supra and accompanying text (discussing Greenholtz).
2642. Id. at 664. In the court’s view, the procedural requirements of the New York statute do not create 

rights protected by due process. Id.
2643. 603 F.2d 805 (10th Cir. 1979) (per curiam).
2644. Id. at 807.
2645. Id. at 806.
2646. See id. at 807. The Oklahoma parole statute provides in part:

Upon the commitment to imprisonment of any prisoner under the provisions of Section 
[353], the Pardon and Parole Board shall cause a continuing study to be made of the prisoner. 
When the prisoner has served the minimum sentence imposed or as soon thereafter as he or 
she can be heard, the Pardon and Parole Board shall hear the prisoner’s application for 
parole, and shall make such recommendations to the Governor as, in its discretion, the public 
interest requires.

Okla. Stat. Ann. tit. 57, § 354 (West 1969). In comparing this statutory scheme to the Nebraska statute, 
the court mentioned two critical distinctions. First, the Oklahoma scheme does not declare that parole 
“shall” be granted unless certain disqualifying conditions exist. 603 F.2d at 807. Second, the Oklahoma 
statute does not provide for formally established, written factors that either the parole board or the 
Governor should consider in evaluating parole applications. Id. They need consider only the “public 
interest” in making their parole decisions. Id.; see Okla. Stat. Ann. tit. 57, § 354 (West 1969).

2647. 603 F.2d at 807.
2648. Id.
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When a federal parolee is alleged to have violated the conditions of parole, 
the Parole Commission may issue a summons to appear or it may issue a 
warrant and recommit the parolee.2649 The Commission must conduct a final 
revocation hearing within ninety days after the retaking of any parolee who 
waives the right to a preliminary hearing, who admits violating parole 
conditions, or who is arrested for a crime while on parole.2650 If the 
Commission fails to meet this deadline, however, a prisoner will be released 
from confinement only on a showing of prejudice.2651 In its 1976 decision in 
Moody v. Daggett1652 the Supreme Court held that if a parolee is arrested and 
convicted for a crime while on parole, the Commission may issue a revocation 
warrant but stay its execution until the prisoner has served his sentence for 
that offense.2653 Although the Constitution does not require review, federal 
parolees who have such a detainer lodged against them may submit to the 
Commission written information prepared with the assistance of counsel.2654 
If the Commission fails to review the detainer within 180 days, the prisoner 
may seek mandamus to compel review.2655

In the 1972 case of Morrissey v. Brewer2656 the Supreme Court established 
that due process protection applies to a parole revocation proceeding.2657 
Although parolees are subject to many restrictions that citizens normally do 
not suffer,2658 they do enjoy conditional liberty2659 that includes many of the 
rights usually protected by due process.2660 Moreover, parolees have relied on

2649. 18 U.S.C. § 4213(a) (1976). Section 4213(d) provides that any officer of a federal prison or any 
federal officer authorized to serve criminal process may execute the warrant. 18 U.S.C. § 4213(d) (1976). 
The Second Circuit has held that this language does not preclude a local police officer from executing a 
federal parole violation warrant. See United States v. Polito, 583 F.2d 48, 52-53 (2d Cir. 1978) (court 
refuses to infer that Congress in directing federal officers to execute parole warrants intended to deprive 
federal authorities of valuable local assistance).

2650. 18 U.S.C. § 4214(c) (1976).
2651. See Beck v. Wilkes, 589 F.2d 901, 903 (5th Cir. 1979) (per curiam) (no release without showing of 

prejudice under either 18 U.S.C. § 4214(c) (1976) or “reasonable time" rule of Morrissey v. Brewer, 408 
U.S. 471 (1972)), cert, denied sub nom. Beck v. Hanberry, 444 U.S. 845 (1980).

2652. 429 U.S. 78 (1976).
2653. Id. at 87; cf. Wilkerson v. United States Bd. of Parole, 606 F.2d 750, 751 (7th Cir. 1979) (per 

curiam) (Commission may order parole violator’s term to run consecutive to new sentence imposed while 
on parole and may order forfeiture of parole violator’s good-time credit and credit for time served on 
parole); Saulsbury v. United States, 591 F.2d 1028, 1033 (5th Cir.) (no constitutional obligation to hold 
hearing to determine whether two sentences run concurrently or consecutively until intervening sentence 
served and parole violation warrant executed), cert, denied, 444 U.S. 857 (1979). If the Parole Commission 
delays execution of the revocation warrant until after the prisoner has served his sentence for the 
intervening offense, due process does not require that the prisoner receive a revocation hearing because the 
prisoner’s present confinement results from the intervening convictions and not from the parole revocation. 
429 U.S. at 86-87. Execution of the parole revocation warrant and custody thereunder triggers the loss of 
liberty protected by due process. Id. at 87.

2654. 18 U.S.C. § 4214(b)(1) (1976).
2655. See Lambert v. Warden, 591 F.2d 4, 7 (5th Cir. 1979) (per curiam) (Commission’s failure to hold 

detainer hearing within 180 days does not entitle prisoner to release from custody unless he can establish 
that delay caused actual prejudice).

2656. 408 U.S. 471 (1972).
2657. Id. at 482 (parolees’ liberty valuable interest protected by fourteenth amendment).
2658. See note 2590 supra (discussing typical parole restrictions).
2659. Morrissey v. Brewer, 408 U.S. 471, 480 (1972) (parolees' conditional liberty depends on 

observance of special parole restrictions).
2660. Id. at 482 (parolees’ liberty, although indeterminate, enables them to do wide range of activities 

open to public; parolees’ liberty includes many core values protected by due process and termination of 
parole inflicts grievous loss).
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an implicit promise that their parole will be revoked only if they fail to live up 
to their parole conditions.2661 Thus, due process requires that parole be 
revoked only after a procedure designed to ensure that the finding of parole 
violation is factually correct and that the discretionary decision to recommit 
the parolee to prison is based on an accurate assessment of his behavior.2662

2661. Id. at 482.
2662. Id. at 484. Parole revocation involves a two-step inquiry. First, whether the parolee has violated 

the parole conditions, and second, whether he should be recommitted to prison. Id. at 479-80. Although 
the first question is relatively simple to answer, the second is more complex because the parole authority 
must apply its expertise in order to predict the parolee’s ability to live in society. Id. at 480.

2663. Id. at 485.
2664. Id. at 485. The parolee must be given notice of the hearing and an explanation of its purpose. Id. 

at 486-87. If the hearing officer determines that probable cause exists to hold the parolee for a final 
revocation decision, he must make a summary of the proceedings and a statement of the reasons and 
evidence supporting the finding of probable cause. Id. at 487.

2665. See Moody v. Daggett, 429 U.S. 78, 86 n.7 (1976) (preliminary hearing unnecessary because 
conviction of crime committed while on parole sufficient probable cause of parole violation).

2666. See 408 U.S. at 487 (parolee can waive revocation hearing).
2667. See id. at 488 (two-month delay not necessarily unreasonable); Parrish v. Wainwright, 614 F.2d 

1028, 1029 (5th Cir. 1980) (per curiam) (three-month delay, with one continuance in interim, reasonable).
2668. 408 U.S. at 487-88. Before the revocation hearing, the parolee must receive written notice of the 

alleged parole violation. At the hearing, the evidence against the parolee must be disclosed, the parolee 
must be given an opportunity to be heard and to present witnesses and documentary evidence, and must be 
allowed to cross-examine witnesses unless the hearing officer finds specific good cause for not allowing 
such confrontations. Id. The revocation decision must be made by a “neutral and detached” body, such as a 
parole board, and this body is required to make a written statement of the evidence relied on and the 
reasons for revoking parole. Id.

2669. Id. at 488. Insanity is not a defense in parole revocation proceedings. Steinberg v. Police Court of 
Albany, 610 F.2d 449, 452 (6th Cir. 1979).

2670. 18 U.S.C. § 3651 (1976).
2671. Id.
2672. Id.

The Court in Morrissey established due process requirements for each of 
the two stages in the typical parole revocation proceeding.2663 Shortly after a 
parolee is arrested for violating his parole conditions, he must receive a 
preliminary hearing to determine whether probable cause exists to believe 
that he violated his parole conditions.2664 If the parolee has been convicted of 
a crime while on parole, however, no preliminary hearing is required because 
the conviction serves as probable cause of violation of a parole condition.2665 
Second, if probable cause has been established and if the parolee so desires,2666 
the parole authority must hold a revocation hearing within a reasonable 
time2667 after the parolee has been taken back into custody.2668 At this hearing 
the parolee has an opportunity to show either that the violations did not occur 
or that mitigating circumstances suggest parole should not be revoked.2669

PROBATION

If a defendant is convicted for a federal offense not punishable by death or 
life imprisonment under the federal probation statute,2670 the sentencing judge 
may suspend either the imposition or the execution of the sentence2671 and 
place the offender on supervised and conditional freedom for a period not to 
exceed five years.2672 If the maximum prison term for the offense is greater 
than six months, the judge also may impose a split sentence by ordering the 
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defendant to serve up to six months in prison, suspending the remainder of 
the sentence, and granting probation.2673 Except for the five-year limitation, 
the length of probation is entirely within the discretion of the sentencing 
judge.2674 Although the sentencing judge may grant probation for a period 
longer than the original sentence or the maximum prison term permitted by 
statute,2675 the judge may not order the defendant to begin probation prior to 
imprisonment and to resume probation after his release.2676

Although a sentencing judge possesses broad discretion to impose terms 
and conditions of probation,2677 any conditions imposed must bear a reasona
ble relation to the rehabilitation of the probationer and to the protection of 
the public.2678 Furthermore, the conditions must be sufficiently specific to 
provide the probationer with notice of those acts that will cause loss of 
liberty.2679 Conditions that restrict constitutional rights are subject to particu
lar scrutiny to ensure an actual relation to legitimate goals of probation.2680 
For example, the Fourth Circuit last term in United States v. Workman263' 
held that in the absence of exigent circumstances, a probation officer may not 
conduct a warrantless search of a probationer even if probable cause to

2673. Id.
2674. United States v. Workman, 617 F.2d 48, 50 (4th Cir. 1980).
2675. United States v. Nunez, 573 F.2d 769, 771-72 (2d Cir. 1978).
2676. United States v. Brown, 555 F.2d 407, 424 n.43 (5th Cir. 1977) (dictum) (error to bifurcate 

probation because defendant could be subjected to additional incarceration if probation revoked), cert, 
denied, 435 U.S. 904 (1978).

2677. See United States v. Consuelo-Gonzalez, 521 F.2d 259, 265 (9th Cir. 1975) (en banc) (limitations 
imposed by judge on probationer must serve goals of probation); Porth v. Templar, 453 F.2d 330, 333 (10th 
Cir. 1971) (conditions of probation imposed by judge must have reasonable relation to goals of producing 
law-abiding citizen and protecting public from continued criminal or antisocial behavior).

2678. See, e.g., United States v. Tonry, 605 F.2d 144, 147 (5th Cir. 1979) (condition of probation that 
former Member of Congress convicted for violating Federal Election Campaign Act not run for political 
office or engage in political activity reasonably related to rehabilitation of probationer and protection of 
public); United States v. Arthur, 602 F.2d 660, 664 (4th Cir.) (condition of parole that bank president 
convicted for misapplying bank funds accept full-time employment without salary for two years because 
rehabilitative potential greater than prison sentence and donation of charitable services both deterrent to 
potential offenders and symbolic form of restitution to public), cert, denied, 444 U.S. 993 (1979); United 
States v. Furukawa, 596 F.2d 921, 923 (9th Cir. 1979) (per curiam) (condition of probation that defendant 
convicted for illegal gambling associate only with law-abiding citizens reasonable related to rehabilitation 
of defendant and protectin of public).

2679. See United States v. McDonough, 603 F.2d 19, 24-25 (7th Cir. 1979) (condition of probation that 
tax violator file corrected federal income tax form for past, present, and future years and pay taxes due not 
overly vague). A probation officer’s advice to a probationer may clarify any vagueness in the parole terms. 
See United States v. Tonry, 605 F.2d 144, 151-52 (5th Cir. 1979) (condition of probation that probationer 
not participate in political activity not vague or unclear because probationer may consult probation service 
to determine if any planned activity violates condition); cf. United States v. Furukawa, 596 F.2d 921, 922- 
23 (9th Cir. 1979) (per curiam) (probation officer authorized to determine who among probationer’s 
associates law-abiding so that probationer could comply with parole condition of associating only with law- 
abiding citizens).

2680. See, e.g., United States v. Conforte, 624 F.2d 869, 883-84 (9th Cir. 1980) (probation condition 
that defendant not file tax returns claiming fifth amendment privilege curbed fundamental right and 
therefore analyzed both on face and as applied; because sentencing court could not properly assume 
condition did not require self-incrimination on its face, condition invalid); United States v. McDonough, 
603 F.2d 19, 24-25 (7th Cir. 1979) (condition that tax law violator file corrected income tax forms for past 
years and pay any taxes owing not violation of probationer’s fifth amendment privilege because he may still 
claim privilege at time of filing).

2681. 585 F.2d 1205 (4th Cir. 1978).
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suspect he violated a condition of probation exists.2682 This term in United 
States v. Ton ry2683 a former Member of Congress challenged the terms of his 
probation as unconstitutional.2684 After the defendant had been convicted for 
violating the Federal Election Campaign Act, the sentencing judge imposed a 
prison sentence and placed the defendant on probation subject to the 
conditions that he not run for political office or engage in political activity 
during the term of his probation.2685 The Fifth Circuit rejected the defendant’s 
arguments that these conditions violated the tenth amendment by intruding 
upon the perogatives of the State of Louisiana in conducting its own 
elections2686 and the first amendment by restricting his freedom of speech.2687

Probation may be conditioned on the payment of fines, payment of 
restitution to aggrieved parties for actual damages, or payments for support of 
persons for whom the defendant is legally responsible.2688 Although the 
federal probation statute does not expressly limit probation conditions 
requiring monetary payments to these categories,2689 the Fifth Circuit this 
term in United States v. Jiminez2690 held that a court cannot condition parole 
on a payment that did not fall into one of these categories.2691 In suspending 
part of the defendant’s sentence for passing counterfeit bills, the trial court 
imposed as a condition of probation that the defendant reimburse the 
Government for the expenses incurred by his court-appointed counsel and for 
the services of an interpreter.2692 On appeal the Fifth Circuit held that the

2682. Id. at 1207-08. The probation officer had received a report that the probationer was keeping an 
illegal distillery on his property in violation of a condition of his probation. Id. In reaching its holding, the 
court declined to follow an earlier decision of the Ninth Circuit that based a probation officer’s right to 
search on the “special relationship” between the probation officer and the probationer. See United States v. 
Consuelo-Gonzalez, 521 F.2d 259, 263 (9th Cir. 1975) (en banc) (dictum) (probationer previously 
convicted for possessory narcotics offenses could have been required to submit to warrantless search of her 
person by probation officer). The Fourth Circuit noted, however, that the special relationship may lower 
the standard for determining whether probable cause exists to issue a search warrant. 585 F.2d at 1207.

2683. 605 F.2d 144 (5th Cir. 1979).
2684. See id. at 149-50 (defendant claimed parole violations violated both tenth and first amendments).
2685. Id. at 146. The district court imposed consecutive six-month sentences on two counts and 

suspended execution of the sentence on two other counts, placing the defendant on probation for three 
years on each count. Id.

2686. See id. at 149 (conditions of probation not violation of tenth amendment because neither requires 
any action by state nor affects state’s power to determine qualifications of potential candidates or manner 
in which state election should be held).

2687. See id. at 150-51 (conditions of probation not violation of first amendment because conditions 
advance purposes of federal election statute and federal probation act and because conditions not 
overbroad and vague). The court pointed out that although the defendant could have been elected to public 
office while in prison, many valid and useful probation conditions limit a probationer’s freedom in ways 
that a prison term would not. Id. at 150.

2688. 18 U.S.C. § 3651 (1976); see United States v. Tiler, 602 F.2d 30, 33-34 (2d Cir. 1979) (restitution 
may be ordered as condition of probation for actual damages caused by operation of conspiracy over time); 
cf. United States v. Runck, 601 F.2d 968, 969-70 (8th Cir. 1979) (by adding restitution as condition of 
probation, court altered plea bargain agreement; because substantial restitution imposed deprived 
defendant of bargain, probation condition improper), cert, denied, 444 U.S. 1015 (1980).

2689. United States v. Tonry, 605 F.2d 144, 147 (5th Cir. 1979) (federal probation statute lists 
permissible conditions of probation, but list not exclusive catalogue).

2690. 600 F.2d 1172 (5th Cir.), cert, denied. 444 U.S. 903 (1980).
2691. Id. at 1174.
2692. Id. After the trial and prior to sentencing, the trial court discovered that although the defendant 

had since become indigent, at the time of the trial he could have afforded to pay for both counsel and the 
interpreter. Id.
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condition of repayment was improper.2693 In reaching this conclusion the 
court declined to follow a decision by the First Circuit269« holding that 
requiring repayment of court-appointed counsel as a probation condition is a 
“fine” and hence is proper under the federal probation statute.2695 Disagreeing 
with the First Circuit’s reading of the statute, the Fifth Circuit stated that a 
court should limit “fine” to those monetary penalties provided for in criminal 
statutes.2696

A court may revoke probation if the probationer fails to comply with the 
conditions of his probation even if the improper conduct does not involve 
antisocial or dangerous behavior.2697 In 1973 in Gagnon v. Scarpelli2^ the 
Supreme Court determined that before a court may revoke probation, due 
process requires that the probationer receive preliminary and final revocation 
hearings similar to the hearings that the Court mandated in Morrissey v. 
Brewer2699 for parole revocation.2700 This term the Fifth Circuit stressed that 
due process requires that a revocation hearing comport with the principles of 
fundamental fairness.2701 If a court adduces sufficient information to support

2693. Id.
2694. United States v. Santarpio, 560 F.2d 448 (1st Cir.), cert, denied, 434 U.S. 984 (1977).
2695. Id. at 455. The First Circuit had interpreted the term “fine” broadly under its general authority 

granted by the federal probation statute to impose “terms and conditions . . . the court deems best.” 18 
U.S.C. § 3651 (1976). The First Circuit reasoned that because the statute authorizes probation conditions 
that bear a reasonable relationship to the treatment of the accused and the protection of the public, a court 
could condition probation on the probationer’s reimbursing the Government for court-appointed counsel 
since reimbursement bears a reasonable relationship to the defendant’s rehabilitation. 560 F.2d at 455.

2696. 600 F.2d at 1174. The court also noted that requiring reimbursement for legal services 
erroneously provided to a nonindigent person cannot be termed “restitution” because the Government’s 
loss was not caused by the offense for which the defendant was convicted. Id. Furthermore, the court 
concluded that the probation condition was unconstitutional as written because it did not state that 
repayment would be excused if the defendant was unable to pay. Id. at 1175; cf. United States v. Boswell, 
605 F.2d 171, 175 (5th Cir. 1979) (defendant required to make restitution to investors in fraudulent 
scheme; although issue not raised whether condition valid, probation revocation vacated and case 
remanded for determination of whether defendant had funds available to make restitution at any time since 
condition imposed).

2697. See United States v. Rodgers, 588 F.2d 651, 653-54 (8th Cir. 1978) (per curiam) (failure of 
probationer to file monthly reports and notify probation officer of change of address and employment 
justifies revocation of probation because it goes to very heart of supervised program).

Revocation of probation on one conviction does not automatically revoke all other probation terms 
imposed on the probationer. See McGaughey v. United States, 596 F.2d 796, 797-98 (8th Cir. 1979) (per 
curiam) (revocation of one probation term does not revoke others or merge sentences into one period of 
confinement served pursuant to revocation of first probation term). Furthermore, a challenge to the 
original conviction for which probation was imposed will not he as a defense at a revocation proceeding. 
United States v. MacKenzie, 601 F.2d 221, 222 (5th Cir. 1979) (per curiam), cert, denied, 444 U.S. 1018 
(1980).

2698. 411 U.S. 778 (1973).
2699. 408 U.S. 471 (1972); see notes 2656-69 supra and accompanying text (discussing due process 

requirements set forth in Morrissey).
2700. See 411 U.S. at 782 (potential loss of liberty mandates due process requirement of hearings). A 

federal district judge may not delegate the task of conducting revocation hearings to United States 
magistrates. Banks v. United States, 614 F.2d 95, 96-97 (6th Cir. 1980).

2701. See United States v. Tyler, 605 F.2d 851, 853 (5th Cir. 1979) (per curiam) (fundamentally unfair 
to revoke probation on basis of misdemeanor convictions that occurred between one and two years earlier 
and which probation officer purposefully did not allege as probation violations in previous revocation 
proceeding). The fundamental fairness standard provided the basis for many other decisions this term. See, 
e.g., United States v. Boswell, 605 F.2d 171, 175 (5th Cir. 1979) (revocation of probation improper if 
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a finding that the probationer violated the conditions of his probation,* 2702 an 
appellate court will overturn the court’s decision to revoke probation only if 
the court abused its discretion.2703 Whether the probationer made a good faith 
effort to comply with the conditions of his probation agreement is not a 
controlling factor, but rather is only one of the factors a court will consider in 
exercising its discretion.2704

probationer’s failure to pay restitution due to neither negligent nor deliberate dissipation of resources); 
United States v. Diaz-Burgos, 601 F.2d 983, 985-86 (9th Cir. 1979) (per curiam) (imposing most severe 
lawful sanction without providing defendant opportunity to demonstrate mitigating circumstances violates 
due process); United States v. Guevera-Martinez, 597 F.2d 954, 955-57 (5th Cir. 1979) (case remanded to 
determine whether parole revocation serves interests of justice when probationer found to have violated 
probation condition of not entering United States illegally even though Immigration and Naturalization 
Service led probationer to believe presence in United States not parole violation and proper immigration 
papers forthcoming); cf. Banks v. United States, 614 F.2d 95, 100 & n.13 (6th Cir. 1980) (dictum) 
(although probationer violated terms of probation by failing to make arrangements to pay restitution, 
“quite understandable” why mother with one child living on $135 per month had not repaid debt).

2702. See, e.g., United States v. Rivera, 614 F.2d 1049, 1050 (5th Cir. 1980) (per curiam) (evidence that 
probationer violated condition of probation by leaving state and going to Mexico sufficient to warrant 
probation revocation regardless of whether evidence sufficient to support finding that probationer 
committed murder in Mexico); United States v. McLeod, 608 F.2d 1076, 1078-79 (5th Cir. 1979) (per 
curiam) (evidence that probationer violated condition of probation by reentering United States without 
permission of Attorney General sufficient to warrant probation revocation); United States v. Mackenzie, 
601 F.2d 221, 222 (5th Cir. 1979) (per curiam) (evidence that probationer violated condition of probation 
by practicing medicine sufficient to warrant parole revocation), cert, denied, 444 U.S. 1018 (1980). A 
criminal conviction provides sufficient grounds for a court to revoke probation even if the probationer’s 
appeal from the conviction is still pending. United States v. Gentile, 610 F.2d 541, 542 (8th Cir. 1979) 
(order); cf. Smith v. United States, 603 F.2d 722, 723 (8th Cir. 1979) (per curiam) (no abuse of discretion 
for court to revoke probation when warrant charged that probationer failed to report to probation officer, 
admitted to possessing firearm, and fled from local authorities on homicide charge).

2703. See United States v. McLeod, 608 F.2d 1076, 1079 (5th Cir. 1979) (per curiam) (probation 
revocation overturned only upon clear showing court abused discretion); United States v. McDonough, 
603 F.2d 19, 24 (7th Cir. 1979) (appellate court will review action of district court only if court abused 
discretion).

2704. United States v. McLeod, 608 F.2d 1076, 1078 (5th Cir. 1979) (per curiam).
2705. Fed. R. Crim. P. 32.1 (effective December 1, 1980).
2706. Id. 32.1(a)(1). The Government does not have to provide a preliminary hearing if the probationer 

has not been taken into custody for his alleged probation violation, if the probationer is allowed to appear 
voluntarily or in response to a show cause order, or if the probationer is in custody pursuant to a new 
charge or subsequent offense. Advisory Committee Notes to Rule 32.1, supra note 1. Cf. United States v. 
Sutton, 607 F.2d 220, 221-22 (8th Cir. 1979) (failure to hold preliminary hearing to determine probable 
cause to revoke probation harmless when probationer already in state custody pursuant to criminal 
conviction and he failed to establish prejudice); United States v. Diaz-Burgos, 601 F.2d 983, 984-85 (9th 
Cir. 1979) (per curiam) (preliminary hearing to determine probable cause unnecessary under Gagnon 
because probationer already in custody pursuant to criminal charge of illegal entry into United States); 
Collins v. Turner, 599 F.2d 657, 658 (5th Cir. 1979) (per curiam) (although state court failed to hold 
preliminary probation revocation hearing, subsequent full evidentiary hearing afforded probationer 
sufficient due process protection).

2707. Fed. R. Crim. P. 32.1(a)(1)(A); cf. Kartman v. Parratt, 535 F.2d 450, 453 (8th Cir. 1975) 

These due process requirements recently have been supplemented by a 
newly promulgated federal rule of criminal procedure, effective December 1, 
1980, that establishes procedures for revocation or modification of proba
tion.2705 Under the new rule, whenever a probationer is held in custody for a 
probation violation, he must be given a prompt hearing to determine whether 
probable cause exists to hold him for a revocation hearing.2706 Prior to this 
preliminary hearing the probationer must receive notice of both the hearing 
and its purpose and he must be informed of the alleged violation2707 and his 
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right to representation by counsel.2™8 The probationer must be allowed to 
appear at the hearing and present evidence in his own behalf.2™9 If he requests 
it, the probationer shall have an opportunity to question witnesses who testify 
against him unless the magistrate or court determines that justice does not 
require the appearance of a witness.2708 2709 2710 If the magistrate or court finds that 
probable cause exists to believe that the probationer has violated his probation 
conditions, the probationer will be held for a final revocation hearing.2711

(allegations in motions to revoke probation must be sufficient to apprise probationer of conditions allegedly 
violated and dates and events that support charge).

2708. Fed. R. Crim. P. 32.1(a)(1)(D); cf. Gagnon v. Scarpelli, 411 U.S. 778, 790-91 (1973) (counsel 
should be appointed for indigent probationer if request based on timely and colorable claim that he did not 
commit alleged violation of probation conditions or that substantial reasons mitigate violation).

2709. Fed. R. Crim. P. 32.1(a)(1)(B); cf. Morrissey v. Brewer, 408 U.S. 471, 487 (1972) (at preliminary 
hearing parolee may appear, speak in his own behalf, and bring letters, documents, or individuals that can 
give relevant information).

2710. Fed. R. Crim. P. 32.1(a)(1)(C); cf. Morrissey v. Brewer, 408 U.S. 471, 487 (1972) (on parolee’s 
request, persons who have given adverse information must be available for questioning in presence of 
parolee unless hearing officer determines that informant might be harmed if identity disclosed).

2711. Fed. R. Crim. P. 32.1(a)(1). The hearing must be recorded stenographically or electronically. Id.
2712. Id. 32.1(a)(2). Ordinarily, a reasonable time will be measured from the preliminary hearing or 

from the issuance of an order to show cause why probation should not be revoked. Id. What constitutes a 
reasonable time, however, must always be determined on the facts. Id.

At the final hearing, the court determines whether the probationer has violated the conditions of his 
probation and whether his probation should be revoked. Advisory Committee Notes to Rule 32.1, supra 
note 1. The Advisory Committee makes it clear that the hearing need not be as formal as a trial. For 
example, the usual rules of evidence need not apply and probation can be revoked on evidence that falls 
short of establishing guilt beyond a reasonable doubt. Id. The court may revoke probation and send the 
probationer to prison if it finds that confinement is necessary to protect the public, that the probationer 
needs correctional treatment that will be most effective if he is confined, or that a failure to revoke 
probation would depreciate the seriousness of the probation violation. Id.

2713. See Committee on Rules of Practice and Procedure of the Judicial Conference of 
the United States, Preliminary Draft of Proposed Amendments to the Federal Rules of 
Criminal Procedure 40 (1978).

2714. See Fed. R. Crim. P. 32.1 (not specifying officer of court that must conduct final revocation 
hearing).

2715. 605 F.2d 95 (6th Cir. 1980).
2716. 28 U.S.C. §§ 631-639(1976).
2717. 605 F.2d at 97-98.
2718. Id. The court concluded that no express authorization in 28 U.S.C. § 636 (1976) provided 

magistrates with the power to hear parole revocation hearings and that a court’s open-ended authority to 
assign “additional duties,” id. § 636(b)(3), was limited to administrative and procedural matters. 614 F.2d 
at 97.

A final revocation hearing must be held within a reasonable time.2712 
Although the final preliminary draft of the proposed federal rule on probation 
revocation provided that a final revocation hearing could be held before either 
a court or a federal magistrate,2713 the rule transmitted by the Supreme Court 
to Congress eliminated the provision.2714 This term in Banks v. United 
States2715 the Sixth Circuit held that the Federal Magistrates Act2716 does not 
provide statutory authority for a federal magistrate to conduct a final 
probation revocation hearing.2717 Because the Act generally does not permit a 
federal magistrate to engage in fact finding on the merits of a case, the court 
reasoned that Congress had not delegated federal magistrates the task of fact 
finding and assessing credibility in final revocation proceedings.2718 Moreover, 
the court reasoned that a federal magistrate should not be permitted to 
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conduct the revocation hearing because a judge would be deprived of the 
valuable opportunity to evaluate the defendant prior to sentencing.2719

Prior to the final revocation hearing, the probationer must be given written 
notice of his alleged probation violation2720 as well as notice of his right to 
counsel.2721 In addition, the Government must disclose the evidence it has 
against the probationer.2722 At the final hearing the probationer must have an 
opportunity to appear, to present evidence in his own behalf,2723 and to 
question adverse witnesses.2724 Before the terms and conditions of probation 
may be changed to the probationer’s disadvantage, the probationer must be 
afforded a hearing at which he is represented by counsel.2725

The circuits remain split over the applicability of Miranda protection and 
the fourth amendment exclusionary rule to probation revocation hearings. 
Although many of the circuits have refused to apply these protections,2726 the

2719. 614 F.2d at 99.
2720. Fed. R. Crim. P. 32.1(a)(2)(A). Because this hearing ultimately will determine whether 

probation is actually revoked, the probationer receives greater protections than at the preliminary hearing. 
Advisory Committee Notes to Rule 32.1.

2721. Fed. R. Crim. P. 32.1(a)(2)(E). Although the Supreme Court in Gagnon v. Scarpelli, 411 U.S. 
778 (1973), did not impose as a constitutional requirement a right to counsel in all parole revocation 
hearings, see id. at 789 (assistance of counsel not required at every probation revocation hearing), under 18 
U.S.C. § 3OO6A(b) a defendant is entitled to be represented by counsel whenever charged “with a violation 
of probation.” Advisory Committee Notes to Rule 32.1, supra note 1.

2722. Id. 32.1(a)(2)(B). See also Advisory Committee Notes to Rule 32.1, supra note 1. (evidence 
against probationer need not be disclosed to him at prelimary revocation hearing stage).

Hearsay evidence with demonstrable indicia of reliability may be admitted at revocation hearings. See 
United States v. Burkhalter, 588 F.2d 604, 607 (8th Cir. 1978) (hearsay that is demonstrably reliable need 
not be subject to cross-examination and confrontation; letter from vocational instructor familiar with 
probationer and required by his job to monitor probationer’s behavior has necessary indicia of reliability); 
Prellwitz v. Berg, 578 F.2d 190, 192 (7th Cir. 1978) (records kept by state officials in normal course of 
business on unsuccessful attempts by probation officers to locate probationer admissible to show violation 
of probation conditions). This term the Eighth Circuit restated its adherence to its position in Burkhalter. 
See Smith v. United States, 603 F.2d 722, 723 n.2 (8th Cir. 1979) (reliable hearsay evidence admissible in 
probation revocation hearings).

2723. Fed. R. Crim. P. 32.1(a)(2)(C); see United States v. Diaz-Burgos, 601 F.2d 983, 984-86 (9th Cir. 
1979) (per curiam) (despite obvious violation of probation conditions, revocation of probation and 
imposition of full sentence without allowing probationer opportunity to prove mitigating facts violated 
probationer’s due process rights to hearing to determine if probation violation warranted revocation and 
resentencing).

2724. Fed. R. Crim. P. 32.1(a)(1)(D). In contrast to the preliminary hearing, the probationer does not 
have to specifically request the right to question adverse witnesses. The court may not, moreover, deny the 
probationer that right. Advisory Committee Notes to Rule 32.1, supra note 1.

The right to a speedy trial does not apply to probation revocation proceedings. See United States v. 
Jackson, 590 F.2d 121, 123 (5th Cir.) (per curiam) (right to speedy trial does not apply in probation 
revocation proceedings because they are not “criminal proceedings”), cert, denied, 441 U.S. 912 (1979). 
Although 18 U.S.C. § 3653 (1976) provides that a probationer is entitled to a hearing “as speedily as 
possible after arrest,” the statute refers to the federal arrest for probation violation and not the arrest for 
the criminal act that constituted the probation violation. United States v. Jackson, 590 F.2d at 123.

2725. Fed. R. Crim. P. 32.1(b). The Advisory Committee explains that in two circumstances the 
probationer should have the right to apply to the sentencing court to clarify or change probation 
conditions. First, the probationer should be able to resolve a dispute over an ambiguous condition before he 
violates it. Second, if the probation officer fails to properly perform his job, the probationer should have 
recourse to the sentencing court to clarify or modify a condition. Advisory Committee Notes to Rule 32.1, 
supra note 1.

2726. See, e.g., United States v. Mackenzie, 601 F.2d 221, 222 (5th Cir. 1979) (per curiam) (Miranda's 
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Fourth Circuit held last term that unconstitutionally seized evidence is 
inadmissible in probation revocation hearings.* 2727 The court reasoned that 
probation revocation is an adjudicative criminal proceeding that can result in 
the probationer’s loss of liberty,2728 and concluded that the rationale underly
ing the application of the exclusionary rule in other adjudicative criminal 
proceedings also justifies its application in probation revocation hearings.2729

prophylaxis inapplicable in probation revocation proceeding), cert, denied, 444 U.S. 1018 (1980); United 
States v. Frederickson, 581 F.2d 711, 713 (8th Cir. 1978) (per curiam) (fourth amendment exclusionary 
rule inapplicable to probation revocation); United States v. Vandemark, 522 F.2d 1019, 1020-21 (9th Cir. 
1975) (evidence obtained in violation of fourth amendment admissible in probation revocation proceedings 
if at time of search police did not know or have reason to believe defendant on probation); United States v. 
Farmer, 512 F.2d 160, 162 (6th Cir. 1975) (because no harassment by police, no reason to invoke 
exclusionary rule to deter recurrence); United States v. Hill, 447 F.2d 817, 819 (7th Cir. 1971) (by 
implication) (exclusionary rule need not be applied on facts of case because evidence would have been 
discovered inadvertently).

2727. United States v. Workman, 585 F.2d 1205, 1211 (4th Cir. 1978).
2728. Id. at 1209.
2729. See id. at 1210 (application of exclusionary rule to probation revocation hearings will result in 

approximately same potential for injury and benefit as its application in other criminal adjudicative 
proceedings).
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V. Review Proceedings

MANDAMUS

Pursuant to the All Writs Act, the federal courts may issue a writ of 
mandamus when “necessary and appropriate in aid of their jurisdictions and 
agreeable to the usages and principles of law.”2730 Although the issuance of a 
writ of mandamus is largely within the discretion of the trial court,2731 courts 
have long viewed mandamus as a drastic remedy to be granted only in 
extraordinary circumstances.2732 The federal courts commonly have em
ployed the writ of mandamus either to confine a lower court to its lawful 
jurisdiction2733 or to compel it to exercise its authority when required by 
law.2734 The courts may also issue writs of mandamus in their supervisory 
capacity when there is an immediate need to settle an important issue of 
law.2735 Generally, before a court may issue a writ of mandamus, the 
petitioning party must establish the unavailability of an alternative remedy2736

2730. 28 U.S.C. § 1651(a) (1976).
2731. See Helstoski v. Meanor, 442 U.S. 500, 506 (1979) (issuance of writ discretionary with court to 

which petition addressed); Kerr v. United States Dist. Court, 426 U.S. 394, 403 (1976) (same); United 
States v. Denson, 603 F.2d 1143, 1146 (5th Cir. 1979) (en banc) (same).

2732. See La Buy v. Howes Leather Co., 352 U.S. 249, 256 (1957) (mandamus extraordinary remedy; 
proper when district judge persistently disregarded Rules of Civil Procedure); Ex parte Rero, 318 U.S. 578, 
588 (1943) (mandamus extraordinary remedy; proper when unwarranted judicial action threatened to 
embarass executive branch in foreign relations); Maryland v. Joper, 270 U.S. 9, 29-30 (1926) (mandamus 
drastic remedy invoked only in extraordinary circumstances; proper when only means available to forestall 
intrusion by federal judiciary in delicate area of federal-state relations); Pennsylvania v. Newcomer, 618 
F.2d 246, 249 (3d Cir. 1980) (mandamus drastic remedy; proper when lower court refuses to remand case 
to state court).

2733. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (mandamus traditionally used to 
confine inferior court to prescribed jurisdiction); Roche v. Evaporated Milk Ass’n., 319 U.S. 21, 26 (1943) 
(same); United States v. Powers, 622 F.2d 317, 319 n.2 (8th Cir.) (mandamus appropriate to confine lower 
court to lawful exercise of jurisdiction); In re United States (United States v. Clemente) 608 F.2d 76, 81 (2d 
Cir. 1979) (mandamus appropriate to confine district court to statutory transfer power), cert, denied, 49 
U.S.L.W. 3222 (U.S. Oct. 7, 1980); United States v. Denson, 603 F.2d 1143, 1147 (5th Cir. 1979) (en banc) 
(mandamus proper to confine district court to statutory sentencing power).

2734. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (mandamus traditionally used to 
compel inferior court to exercise authority when duty to do so); Roche v. Evaporated Milk Ass’n., 319 U.S. 
21, 26 (1943) (same); United States v. Powers, 622 F.2d 317, 319 n.2 (8th Cir.) (same), cert, denied, 49 
U.S.L.W. 3222 (U.S. Oct. 7, 1980).

2735. See In re Oberkoetter, 612 F.2d 15, 17 (1st Cir. 1980) (mandamus unavailable for third party 
appeals of subpoena validity because district courts generally competent to determine whether attorney
client privilege applicable; supervisory mandamus available should new and unusual issue arise); cf. United 
States v. Sorren, 605 F.2d 1211, 1216 (1st Cir. 1979) (supervisory mandamus unavailable to review denial 
of evidentiary hearing on jurisdictional base because uniform rule undesirable under circumstances). But 
see United States v. Powers, 622 F.2d 317, 319 n.2 (8th Cir.) (direct appeal jurisdiction assumed as means 
of guiding lower courts; supervisory mandamus expressly rejected as jurisdictional basis), cert, denied, 49 
U.S.L.W. 3222 (U.S. Oct. 7, 1980).

2736. See United States v. Martin, 620 F.2d 237, 239 (10th Cir. 1980) (denial of motion to dismiss for 
improper venue directly appealable; mandamus unavailable); United States v. Sorren, 605 F.2d 1211, 1216 
(1st Cir. 1979) (denial of motion to dismiss for lack of personal jurisdiction directly appealable; mandamus 
unavailable); United States v. Fiumara, 605 F.2d 116, 117-18 (3d Cir. 1979) (denial of motion to exclude 
public from sentencing hearing directly appealable; court may protect fair trial right through venue change 
or voir dire), cert, denied, 49 U.S.L.W. 3221 (U.S. Oct. 7, 1980); Fendler v. United States, 597 F.2d 1314, 
1315 (9th Cir. 1979) (denial of motion to question grand jurors about possible bias appealable in motion to 
dismiss indictment or directlv from criminal conviction; mandamus unavailable). 
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and the clear and indisputable right to the relief requested.2737 Last term in 
Helstoski v. Meanor,2™ the Supreme Court held that the district court’s 
denial of a motion to dismiss an indictment was not subject to mandamus 
review because the ruling was final and therefore reviewable on direct 
appeal.2739

NEW TRIAL

Under rule 33 of the Federal Rules of Criminal Procedure, the trial court 
may grant a motion for a new trial if the request is made within seven days 
after the verdict or a finding of guilt.2740 New trial motions based upon newly 
discovered evidence, however, may be made up to two years after the 
defendant’s conviction.2741 This term, in United States v. Lambert,2742 the 
Tenth Circuit held that a rule 33 motion for a new trial is not available to 
challenge the validity of a guilty plea.2743 The court reasoned that because the 
trial court’s acceptance of the plea obviated the need for a trial, rule 33 was 
inapplicable.2744 Because the trial court is best able to assess the effects of the 
alleged errors or new evidence, rulings on motions for new trials are left to its 
discretion and will be reversed only upon a showing of abuse of discretion.2745

To obtain a new trial on the basis of newly discovered evidence, the 
defendant must show that: (1) the evidence was discovered after trial;2746 (2)

2737. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 665-66 (1978) (litigant’s right to federal hearing 
on pending state claim not clear and indisputable because within discretion of district court; mandamus 
unavailable); United States v. Sorren, 605 F.2d 1211, 1215 (1st Ctr. 1979) (litigant’s right to evidentiary 
hearing on jurisdiction not clear and indisputable because within discretion of district court; mandamus 
unavailable); United States v. Fiumara, 605 F.2d 116, 119 (3d Cir. 1979) (litigant’s right to closed 
sentencing hearing not clear and indisputable because other steps available to prevent prejudice; mandamus 
unavailable), cert, denied, 49 U.S.L.W. 3221 (U.S. Oct. 7, 1980).

2738. 442 U.S. 500 (1979).
2739. Id. at 506-07.
2740. Fed. R. Crim. P. 33. Rule 33 also permits the court to extend the time for filing a new trial 

motion if an extension is requested during the original seven-day period. Id; cf. United States v. Spiegel, 604 
F.2d 961, 971 (5th Cir. 1979) (grant of motion for new trial does not bar reinstatement of conviction 
pursuant to government’s motion for reconsideration filed within seven days of new trial grant), cert, 
denied, 100 S. Ct. 2151 (1980).

2741. Fed. R. Crim. P. 33. While an appeal is pending the district court may not grant a motion for a 
new trial. The court may consider the motion, however, and if it is inclined to grant the motion, it may 
certify that fact and seek a remand from the court of appeals. United States v. Fuentes-Lozano, 580 F.2d 
724, 726 (5th Cir. 1978) (per curiam).

2742. 603 F.2d 808 (10th Cir. 1979).
2743. Id. at 809.
2744. Id.
2745. See United States v. Ahern, 612 F.2d 507, 509 (10th Cir. 1979) (evaluation of recantation 

testimony function of trial court; denial of new trial motion within lower court’s discretion); United States 
v. Indelicato, 611 F.2d 376, 387 (1st Cir. 1979) (evaluation of witness credibility function of trial court; 
denial of new trial motion based on trial testimony within lower court’s discretion).

The decision whether to hold an evidentiary hearing on the merits of the new trial motion is also within 
the discretion of the trial court. See United States v. Herman, 614 F.2d 369, 372 (3d Cir. 1980) (decision to 
hold evidentiary hearing in trial court's discretion); United States v. Aguiar, 610 F.2d 1296, 1305 (5th Cir. 
1980) (trial court’s failure to hold evidentiary hearing on allegedly inconsistent prior statement not abuse of 
discretion); United States v. Johnson, 596 F.2d 147, 149 (5th Cir. 1979) (per curiam) (trial court’s denial of 
evidentiary hearing on evidence having only impeachment value not abuse of discretion).

2746. See United States v. Meinster, 619 F.2d 1041, 1045 (4th Cir. 1980) (defendant knew prior to trial 
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the evidence could not have been discovered by the defendant’s due dili
gence;* 2747 (3) the evidence is material and not merely cumulative or im
peaching;2748 and (4) a new trial would probably result in an acquittal.2749 
However, if the newly discovered evidence involves perjury and was in the 
prosecution’s possession during trial, the courts are constitutionally required 
to set aside the verdict if there is any reasonable likelihood that the false 
testimony might have affected the judgment.2750 This more relaxed standard

of prosecution’s agreement with witness; new trial motion properly denied); United States v. Zicree, 605 
F.2d 1381, 1389 (5th Cir. 1979) (defense had opportunity to read witness’ grand jury testimony prior to 
trial; new trial motion properly denied).

2747. See United States v. Wright, 625 F.2d 1017, 1019 (1st Cir. 1980) (new trial motion properly 
denied when record supported finding lack of due diligence); United States v. Conforte, 624 F.2d 869, 879 
(9th Cir. 1980) (evidence of trial judge’s bias and prejudice could have been discovered with due diligence 
early enough to form basis of timely motion at or before trial); United States v. Davis, 604 F.2d 474, 484 
(7th Cir. 1979) (new trial motion properly denied when new evidence of alibi testimony could have been 
discovered through due diligence prior to trial), cert, denied, 100 S. Ct. 1664 (1980); United States v. 
Carlone, 603 F.2d 63, 67 (8th Cir.) (new trial motion properly denied when affidavit failed to show 
defendant's due diligence to discover evidence), cert, denied, 444 U.S. 943 (1979).

2748. See United States v. Wright, 625 F.2d 1017, 1019-20 (1st Cir. 1980) (new trial motion properly 
denied when proffered evidence intended to impeach witness' testimony merely cumulative); United States 
v. Disston, 612 F.2d 1035, 1038 (7th Cir. 1980) (new trial motion properly denied when codefendant’s 
statements withheld by government not relevant); Vega-Pelegrina v. United States, 601 F.2d 18, 21-22 (1st 
Cir. 1979) (new trial motion properly denied when witness’ post trial admission immaterial because it only 
slightly increased his credibility); United States v. Johnson, 596 F.2d 147, 148 (5th Cir. 1979) (new trial 
motion properly denied when new evidence had only impeachment value).

2749. See United States v. Wright, 625 F.2d 1017, 1020 (1st Cir. 1980) (denial of new trial motion 
proper when insufficient probability jury would reach verdict of acquittal); United States v. Ahern, 612 
F.2d 507, 509 (10th Cir. 1980) (denial of new trial motion proper when witness’ partial recantation 
testimony probably would not result in acquittal); United States v. Panza, 612 F.2d 432, 441 (9th Cir. 1979) 
(denial of new trial motion proper when codefendant’s testimony revealing identity of principal planner of 
crime probably would not result in acquittal), cert, denied, 100 S. Ct. 3019 (1980); United States v. Zicree, 
605 F.2d 1381, 1390 (5th Cir. 1979) (denial of new trial motion proper when witness testimony generally 
denying wrongdoing by defendant probably would not result in acquittal); United States v. Perno, 605 F.2d 
432, 433 (9th Cir. 1979) (denial of new trial motion proper when evidence of reversal of state conviction 
probably would not result in acquittal); United States v. Carlone, 603 F.2d 63, 67 (8th Cir.) (denial of new 
trial motion proper when informant’s testimony that charge manufactured by FBI probably would not 
result in acquittal), cert, denied, 444 U.S. 943 (1979); Vega-Pelegrina v. United States, 601 F.2d 18, 22 (1st 
Cir. 1979) (denial of new trial motion proper when recantation testimony of government witness probably 
would not result in acquittal).

2750. United States v. Agurs, 427 U.S. 97, 103 (1976). The Agurs court outlined two additional 
situations of prosecutorial nondisclosure and framed a different standard for determining materiality in 
each of these situations. When the prosecution fails to disclose exculpatory information specifically 
requested by the defendant, a new trial will be granted if the information might have affected the outcome 
of the trial. Id. at 104. If the evidence was not specifically requested by the defendant, failure to disclose is 
grounds for reversal only if it creates a reasonable doubt that did not otherwise exist. Id. at 112; see United 
States v. Imbruglia, 617 F.2d 1, 5 (1st Cir. 1980) (denial of trial motion proper when FBI report disclosing 
defendant’s additional meetings with undercover agent did not create reasonable doubt of guilt); United 
States v. Aguiar, 610 F.2d 1296, 1305 (5th Cir. 1980) (denial of trial motion proper when prior testimony of 
agent did not differ from trial testimony and therefore not reasonably likely to produce different result); cf. 
United States v. Librach, 609 F.2d 919, 921 (8th Cir.) (denial of trial motion proper when witness’ false 
testimony about government immunity and receipt of kickbacks had only impeachment value and not 
reasonably likely to produce different result), cert, denied, 444 U.S. 1080 (1980); United States v. Antone, 
603 F.2d 566, 570 (5th Cir. 1979) (new trial motion denied when false testimony about payment of witness' 
legal fees not reasonably likely to produce different verdict), cert, denied, 445 U.S. 946 (1980); United 
States v. Carlone, 603 F.2d 63, 67 (8th Cir.) (reasonable likelihood test not applicable when new evidence 
did not establish perjury by government agents), cert, denied, 444 U.S. 943 (1979).
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was first applied in 1928 by the Seventh Circuit in Larrison v. United 
States.™ This term, in United States v. Krasny,™ the Ninth Circuit rejected 
the Larrison test in favor of the stricter showing that an acquittal probably 
would result.2753 Other courts have departed from the probability standard in 
cases involving newly discovered evidence of an improper external influence 
on the jury’s deliberations. In such cases, a new trial will be granted only if 
actual prejudice is shown.2754

APPEAL

Jurisdiction. Under 28 U.S.C. § 1291 the federal courts of appeals have
jurisdiction to review appeals from final orders issued by the district 
courts.2755 Interlocutory appeals from certain types of orders are also 
authorized by 28 U.S.C. § 1292,2756 although this avenue of relief is seldom 
used in the criminal context.2757 The federal courts traditionally have been 
reluctant to permit interlocutory appeals in criminal cases.2758 Nevertheless, 
the Supreme Court has recognized that the final order requirement must be 
given a practical rather than technical construction.2759 This policy of

2751. 24 F.2d 82, 87 (7th Cir. 1928) (denial of new trial motion proper when perjury evidence 
discovered by neutral source and not in prosecution’s possession; new trial warranted only if court 
reasonably satisfied that testimony false and jury might have reached different conclusion without false 
testimony); cf. Vega-Pelegrina v. United States, 601 F.2d 18, 21 (1st Cir. 1979) (denial of new trial motion 
proper; Larrison standard inapplicable when witness did not testify at defendant's trial and when witness’ 
later version of crime does not materially differ from his trial testimony).

2752. 607 F.2d 840 (9th Cir.), cert, denied, 445 U.S. 942 (1980).
2753. Id. at 844-45 (new trial warranted only if jury would probably have acquitted absent perjured 

testimony; remand for factual finding of perjury); see also United States v. Stofsky, 527 F.2d 237, 245-46 
(2d Cir. 1975) (Larrison test rejected; new trial denied because acquittal probably would not have resulted 
absent perjured testimony), cert, denied, 429 U.S. 819 (1976). The Stofsky court reasoned that a literal 
application of the Larrison test would mandate new trials in cases of perjury with respect to even minor 
matters. Id.

2754. See United States v. Wright, 625 F.2d 1017, 1020 (1st Cir. 1980) (Larrison test inapplicable 
because inconceivable that witness’ testimony perjured); United States v. Williams, 613 F.2d 573, 575 (5th 
Cir. 1980) (denial of new trial motion proper when ex parte communication between judge and juror absent 
substantial possibility of prejudice); United States v. Vargas, 606 F.2d 341, 346 (1st Cir. 1979) (denial of 
new trial motion proper for juror’s failure to answer voir dire questions truthfully absent actual bias or 
prejudice); United States v. Albert, 595 F.2d 283, 290 (5th Cir.) (denial of new trial motion proper when 
improper statements by U.S. marshals to jurors absent prejudice), cert, denied, 444 U.S. 963 (1979).

2755. 28 U.S.C. § 1291 (1976).
2756. 28 U.S.C. § 1292 (1976). Pursuant to section 1292(a), federal courts of appeals may review initial 

orders relating to injunctions, receiverships, admiralty, and patent infringement cases. Section 1292(b) 
allows an interlocutory appeal when the district judge certifies that the order involves a controlling 
question of law on which there is substantial grounds for disagreement, and that an immediate appeal will 
materially advance the ultimate termination of litigation.

2757. Section 1292 was mentioned in only one opinion during the 1979-80 term. See Fendler v. United 
States, 597 F.2d 1314, 1316 (9th Cir. 1979) (order denying motion to stay grand jury proceedings until after 
voir dire not injunctive relief appealable under 28 U.S.C. § 1292(a)(1)). Last term the Sixth Circuit held 
that section 1292(b) does not apply to criminal cases. See In re April 1977 Grand Jury Subpoenas, 584 F.2d 
1366, 1368 (6th Cir. 1978) (en banc) (section 1292(b) extinguishes rights to interlocutory review in criminal 
cases), cert, denied. 440 U.S. 934 (1979).

2758. See, e.g., Abney v. United States, 431 U.S. 651, 657 (1977) (interlocutory appeals inimical to 
effective and fair administration of criminal law); United States v. Sorren, 605 F.2d 1211, 1213 (1st Cir. 
1979) (same); Fendler v. United States, 597 F.2d 1314, 1315 (9th Cir. 1979) (policy against piecemeal 
appeals especially strong in criminal context).

2759. Gillespie v. United States, 379 U.S. 148, 152 (1964). See generally Cobbledick v. United States, 
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practical interpretation, first applied by the Supreme Court in the landmark 
case of Cohen v. Beneficial Industrial Loan Corp, ,* 2760 permits interlocutory 
appeals of orders collateral to the main action and involving final determina
tions of rights too important to be denied immediate review.2761

309 U.S. 323, 326 (1940) (finality requirement designed to achieve healthy legal system and not meant to be 
technical concept of temporal or physical termination).

2760. 337 U.S. 541 (1949).
2761. Id. at 546.
2762. See Helstoski v. Meanor, 432 U.S. 500, 508 (1979) (denial of motion to dismiss indictment on 

grounds that evidence in indictment privileged under speech and debate clause subject to immediate appeal 
under collateral order doctrine); Abney v. United States, 431 U.S. 651, 659, 662 (1977) (denial of motion to 
dismiss indictment on double jeopardy grounds final determination of collateral issue and immediately 
appealable). But cf. United States v. MacDonald, 435 U.S. 850, 858-63 (1978) (denial of motion to dismiss 
on speedy trial claim not immediately appealable under Abney or Cohen-, issue not collateral to events at 
trial and no prejudice to defendant because harm already caused by delay).

2763. See United States v. Martin, 620 F.2d 237, 238 (10th Cir. 1980) (denial of motion to dismiss for 
improper venue not immediately appealable; order not final or separable and no irreparable injury); United 
States v. Carnes, 618 F.2d 68, 70 (9th Cir. 1980) (refusal to grant motion for judgment of acquittal or 
dismissal of indictment not immediately appealable; ruling on motion of acquittal or dismissal of 
indictment not final); Ruiz v. Estelle, 609 F.2d 118, 119 (5th Cir. 1980) (pretrial order granting attorney 
fees to plaintiffs counsel in class action not immediately appealable; review after final judgment adequate); 
United States v. Barham, 608 F.2d 602, 604 (5th Cir. 1979) (denial of motion to dismiss on grounds that 
totality of government actions made fair trial impossible not immediately appealable; collateral order 
exception not applicable; In re Grand Jury Subpoena for New York State, 607 F.2d 566, 569 (2d Cir. 1979) 
(denial of motion to quash subpoena compelling state tax department to produce returns of three taxpayers 
not immediately appealable; precontempt order not final); United States v. Sorren, 605 F.2d 1211, 1215 
(1st Cir. 1979) (refusal to dismiss for lack of personal jurisdiction not immediately appealable; no 
irreparable loss of rights if immediate review denied); United States v. Fiumara, 605 F.2d 116, 118 (3d Cir. 
1979) (denial of motion to have press and public excluded from sentencing hearing not immediately 
appealable; no rights lost if immediate review denied), cert, denied, 49 U.S.L.W. 3221 (U.S. Oct. 7, 1980); 
United States v. Mock, 604 F. 2d 336, 338, 341 (5th Cir. 1979) (denial of pretrial motion to suppress 
evidence on grounds of collateral estoppel not immediately appealable; issue not collateral and can be 
raised again at trial); Forsyth v. Kleindienst, 599 F.2d 1203, 1208 (3d Cir. 1979) (order refusing summary 
judgment for defendants on claim of qualified governmental immunity not immediately appealable; Cohen 
exception not applicable); Fendler v. United States, 597 F.2d 1314, 1315 (9th Cir. 1979) (order denying 
defendant’s motion to question jury about possible biases not immediately appealable; Cohen exception not 
applicable), cf. United States v. Powers, 622 F.2d 317, 319 n.2 (8th Cir.) (denial of pretrial motion to close 
trial probably not immediately appealable; jurisdiction assumed in order to discuss application of Gannett), 
cert, denied, 49 U.S.L.W. 3222 (U.S. Oct. 7, 1980).

2764. Appellate courts permitted interlocutory review under the collateral order exception in four cases 
this term. See United States v. Griffin, 617 F.2d 1342, 1345-46 (9th Cir. 1980) (denial of motion to dismiss 
on vindictive prosecution grounds appealable under collateral order doctrine); Socialist Workers Party v. 
Grubusic, 604 F.2d 1005, 1007 (7th Cir. 1979) (per curiam) (denial of motion to quash subpoena ordering 
state’s attorney to produce state grand jury testimony immediately appealable; Cohen criteria met); 
Forsyth v. Kleindeinst, 599 F.2d 1203, 1208 (3d Cir. 1979) (denial of defendant’s motion for summary 
judgment on claim of absolute immunity immediately appealable; Cohen criteria met); United States v. 
Deutsch, 599 F.2d 46, 48 (5th Cir.) (order granting motion to strike appointment of counsel appealable; 
Cohen criteria met), cert, denied, 444 U.S. 935 (1979). On one occasion, the Sixth Circuit accepted a 

In recent years the Supreme Court has applied the Cohen doctrine to orders 
issued in criminal proceedings.2762 As a result, parties increasingly attempt to 
secure interlocutory review of district court orders. In general the appellate 
courts have maintained the integrity of the final judgment rule in the criminal 
context and have not granted interlocutory appeals under the collateral order 
exception.2763 There have been several cases, however, in which an immediate 
appeal was allowed under the rationale of Cohen.2764
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Another commonly recognized exception to the finality requirement 
involves appeals from orders directing the production of documents pursuant 
to a subpoena by a third party. An appeal from such an order is usually not 
reviewable until the party refuses to produce the subpoenaed documents and 
is cited for contempt.2765 An interlocutory appeal is permitted, however, when 
an interested party seeks to protect his rights by moving to quash a subpoena 
directed against a third party.2766 This exception, first outlined in Perlman v. 
United States,2767 is allowed because the moving party cannot force the third 
party to risk a contempt citation by failing to comply with the subpoena.2768 
In the usual situation, therefore, review of the production order would be 
precluded, and the interested party would be denied an appellate forum in 
which to protect his interests.2769 2770 This term, in In re Oberkoetter,2110 the First 
Circuit departed from this long standing rule and refused to allow an 
interlocutory appeal by a nonsubpoenaed party asserting an attorney-client 
privilege.2771 2772 Although the Oberkoetter court expressed confidence that the 
Supreme Court ultimately would overrule Perlman,2112 it conceded that the 
Perlman exception had continued vitality when the objection asserted against 
production involved a constitutional right.2773

nonfmal order for review without expressly basing jurisdiction on any well established exception. See 
United States v. Powers, 622 F.2d 317, 319 n.2 (8th Cir.) (appealability of interlocutory orders regarding 
criminal trial closures questionable; jurisdiction to review denial of closure motion assumed to permit court 
to discuss application of Gannett), cert, denied, 49 U.S.L.W. 3222 (U.S. Oct. 7, 1980).

2765. See In re Grand Jury Subpoena for New York State, 607 F.2d 566, 569 (2d Cir. 1979) (appeal 
from denial to quash subpoena duces tecum not allowed until contempt order entered); cf. In re Grand Jury 
Proceedings (United States v. Gravel) 605 F.2d 750, 751 (5th Cir. 1979) (contempt order for refusal to 
testify before grand jury appealable).

2766. See Perlman v. United States, 247 U.S. 7, 12-13 (1918) (privileged information fded in civil action 
impounded by court after voluntary dismissal of action; order sustaining United States attorney’s request 
for material in subsequent grand jury investigation immediately appealable); In re Grand Jury Applicants 
(C. Schmidt & Sons, Inc.) 619 F.2d 1022, 1025-26 (3d Cir. 1980) (refusal to quash grand jury subpoenas 
directed at corporate employees immediately appealable by corporation claiming subpoenas part of 
government harassment scheme); In re November 1979 Grand Jury (Velsical Chemical Corp.) 616 F.2d 
1021, 1022-25 (7th Cir. 1980) (refusal to quash subpoena directed at corporate attorney immediately 
appealable by unindicted corporation claiming attorney-client and work-product privileges); cf. In re 
Grand Jury Subpoena for New York State, 607 F.2d 566, 570-71 (2d Cir. 1979) (Perlman doctrine not 
applicable when subpoenaed custodian of documents moves to quash).

2767. 247 U.S. 7 (1918).
2768. See In re November 1979 Grand Jury (Velsicol Chemical Corp.) 616 F.2d 1021, 1025 (7th Cir. 

1980) (denial of corporation’s motion to quash subpoenas directed at corporate attorneys immediately 
appealable under Perlman exception; subpoenaed third parties disinclined to trigger appellate review 
mechanism by risking contempt citation).

2769. See In re Grand Jury Applicants (C. Schmidt & Sons, Inc.) 619 F.2d 1022, 1025-26 (3d Cir. 1980) 
(denial of corporation’s motion to quash subpoena directed at six employees immediately appealable; 
review of corporation’s claim precluded entirely if immediate review not allowed).

2770. 612 F.2d 15 (1st Cir. 1980).
2771. Id. at 18.
2772. Id.
2773. Id.
2774. 604 F.2d 1005 (7th Cir. 1979) (per curiam).

In a closely related development, two circuits reached conflicting conclu
sions this term on the question of whether an order directing a nonparty state 
official to produce records is immediately appealable. In Socialist Workers 
Party v. Grubusic,2774 the Seventh Circuit held that an order directing a 
nonparty state’s attorney to produce state grand jury testimony to federal 
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court plaintiffs is appealable under the Cohen doctrine.2775 In reaching this 
result the court reasoned that because the issue represented an important and 
unsettled area of law, independent of the main cause of action, an immediate 
appeal was appropriate under the collateral order doctrine.2776 In In re Grand 
Jury Subpoena for New York State,211'' however, the Second Circuit held that 
an order directing production of the state’s tax records was not subject to 
immediate review in the absence of a contempt citation.2778

In addition to the substantive jurisdictional requirements governing ap
peals, a party must also comply with certain procedural rules before a court 
will review the merits of the appeal. Rule 4(b) of the Federal Rules of 
Appellate Procedure requires that a defendant file notice of appeal within ten 
days after the challenged judgment or order is entered.2779 The rule provides, 
however, that the trial court may extend the filing period upon a showing of 
excusable neglect.2780 Ordinarily, the filing of a notice of appeal automatically 
divests the district court of its jurisdiction.2781 Notice of appeal from an order 
subsequently determined to be nonappealable, however, is a nullity and does 
not strip the district court of its jurisdiction.2782

Jurisdiction over appeals by the Government is based exclusively on the 
Criminal Appeals Act.2783 In that Act, Congress sought to remove statutory

2775. Id. at 1007-08.
2776. Id.
2777. 607 F.2d 566 (2d Cir. 1979).
2778. Id. at 569. The court expressly refused to extend to state officials the federal executive’s right 

under United States v. Nixon, 418 U.S. 683 (1974), to appeal a precontempt disclosure order. 607 F.2d at 
569.

2779. Fed. R. App P. 4(b); see United States v. Santia Manriquez, 609 F.2d 1162, 1162 (5th Cir. 1980) 
(per curiam) (time for filing notice of appeal runs from date of written order, not of oral order); United 
States v. Samango, 607 F.2d 877, 880 (9th Cir. 1979) (when court expressed intent to issue written order 
elucidating prior oral ruling, time period for filing notice of appeal commenced on date written order filed); 
United States v. Lanier, 604 F.2d 1157, 1160 (8th Cir. 1979) (per curiam) (failure to file within ten day 
limit deprived court of appellate jurisdiction); cf. United States v. Moore, 616 F.2d 1030, 1032 (7th Cir.) 
(notice of appeal filed before sentencing and entry of final judgment technically improper under Federal 
Rule of Criminal Procedure 52(a); error disregarded because nonsubstantial and adequate notice of intent 
to challenge judgment given), cert, denied, 100 S. Ct. 2972 (1980).

Rule 4(b) requires theGovernment to file notice of appeal within thirty days after the challenged order. 
Fed. R. App. P. 4(b); see United States v. Bulgier, 618 F.2d 472, 475-6 (7th Cir. 1980) (motion for 
reconsideration filed within thirty-day period tolled running of time period for filing appeal).

2780. Fed. R. App. P. 4(b); see United States v. Ferrer, 613 F.2d 1188, 1190-91 (1st Cir. 1980) (trial 
court’s holding that defense counsel’s inability to meet and discuss appeal excusable neglect not error; great 
deference given district courts’ rulings).

2781. See United States v. Hitchmon, 602 F.2d 689, 692 (5th Cir. 1979) (en banc) (notice of appeal 
transfers jurisdiction to appellate court jurisdiction of district court automatically divested). But cf. United 
States v. Johnson, 605 F.2d 729, 729-31 (4th Cir. 1979) (case pending in district court for purposes of 
obstruction of justice charge despite defendant’s filing notice of appeal), cert, denied, 444 U.S. 1020 (1980).

2782. See United States v. Hitchmon, 602 F.2d 689, 691 (5th Cir. 1979) (en banc) (trial court actions 
during time of notice of appeal not void for lack of jurisdiction when notice taken from nonappealable 
order).

2783. 18 U.S.C. § 3731 (1976). The Act provides in relevant part:

In a criminal case an appeal by the United States shall lie to a court of appeals from a decision, 
judgment, or order of a district court dismissing an indictment or information as to any one or 
more counts, except that no appeal shall lie where the double jeopardy clause of the United 
States Constitution prohibits further prosecution.
An appeal by the United States shall lie to a court of appeals from a decision or order of a 
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barriers to Government appeals.* 2784 In accordance with this congressional 
intent, the courts have construed the Act broadly.2785 Thus, except for the 
restrictions set out in the Act,2786 the only limitation on the government’s 
right to appeal is the constitutional prohibition against double jeopardy.2787 
Because the double jeopardy clause prevents retrial of an acquitted defendant, 
the Government cannot appeal from a judgment of acquittal even though the 
legal rulings underlying the acquittal are erroneous.2788 An appeal may be 
taken, however, if the defendant is acquitted after the jury has returned a 
guilty verdict,2789 because a reversal of the judgment would merely reinstate 
the jury’s verdict.

district courts [sic] suppressing or excluding evidence or requiring the return of seized 
property in a criminal proceeding, not made after the defendant has been put in jeopardy and 
before the verdict or finding on an indictment or information, if the United States attorney 
certifies to the district court that the appeal is not taken for purpose of delay and that the 
evidence is a substantial proof of a fact material in the proceeding. . . .

Id.
2784. See United States v. Wilson, 420 U.S. 332, 337-39 (1975) (legislative history of Criminal Appeals 

Act indicates congressional intent to remove all statutory barriers to government appeals).
2785. See In re Special September 1978 Grand Jury (II), No. 79-1218, slip op. at 8-9 (7th Cir. April 30, 

1980) (appeal from order quashing subpoena allowed even thoughGovernment’scertification failed to track 
exact statutory language); United States v. Marubeni America Corp., 611 F.2d 763, 764-65 (9th Cir. 1980) 
(section 3731 liberally construed to permit government appeal of order dismissing one count of 
indictment). The final provision of the Act specifically states that section 3731 “shall be liberally 
construed.” 18 U.S.C. § 3731 (1976).

2786. When the Government appeals a decision suppressing or excluding evidence, the Act requires the 
U.S. attorney to certify that the appeal is not taken for purposes of delay and that the evidence is 
substantial proof of a material fact in the proceeding. 18 U.S.C. § 3731 (1976). See United States v. Loud 
Hawk, No. 76-1906, slip. op. at 2869-70 (9th Cir. Aug. 7, 1979) (Government appeal allowed because 
defendant not placed in jeopardy thereby, delay necessary to permit Government effective exercise of right 
of appeal, and suppressed evidence critical in establishing element of alleged crime), cert, denied, 445 U.S. 
979 (1979). The Act does not require the court to examine the basis of the Government’s certification. See 
In re Grand Jury Investigation (United States), 599 F.2d 1224, 1226 (3d Cir. 1979) (section 3731 does not 
require court to question U.S. attorney’s certification that appeal from order quashing subpoena involved 
material evidence).

2787. United States v. Wilson, 420 U.S. 332, 337-38(1975).
2788. See Sanabria v. United States, 437 U.S. 54, 69 (1978) (double jeopardy clause bars retrial even 

though acquittal result of erroneous evidentiary ruling); Fong Foo v. United States, 369 U.S. 141, 143 
(1962) (per curiam) (double jeopardy clause bars retrial even though trial court lacked power to direct 
judgment of acquittal). But cf. United States v. Scott, 437 U.S. 82, 101 (1978) (Government appeal not 
barred when acquittal based on defendant’s motion for dismissal prior to court’s determination of guilt or 
innocence); United States v. Gonzalez, 617 F.2d 1358, 1362 (9th Cir. 1980) (per curiam) (Government 
appeal not barred when acquittal essentially order of dismissal because of Government’s failure to produce 
material witness).

2789. See United States v. Scott, 437 U.S. 82, 91 (1978) (Government appeal permitted only if reversal 
would not require new trial); United States v. Varkonyi, 611 F.2d 84, 85 (5th Cir.) (per curiam) (section 
3731 authorizes appeal when reinstatement of jury verdict possible), cert, denied, 100 S. Ct. 2173 (1980); 
United States v. Woodruff, 600 F.2d 174, 175 (8th Cir. 1979) (per curiam) (same).

2790. 18 U.S.C. § 3731 (1976).
2791. 608 F.2d 1197 (9th Cir. 1979), cert, granted, 100 S. Ct. 1644 (1980).
2792. Id. at 1199. The state case, charging a federal border patrolman with assault with a deadly 

The Criminal Appeals Act governs only appeals taken by the United 
States.2790 2791 This term, in Arizona v. Manypenny,2191 the Ninth Circuit held that 
the Act does not authorize an appeal by a state in an action that has been 
removed to the federal courts.2792 Although the court recognized that its 
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holding effectively prevented appellate review of the state’s claim of error, it 
reasoned that it lacked the power to rewrite the statute.2793

weapon, was removed to federal court pursuant to 28 U.S.C. § 1442(a)(1) (1976). The state sought to 
appeal an order granting a judgment of acquittal after the jury had reached a guilty verdict. Id. at 1198-99.

2793. Id. at 1200. Judge Kennedy suggested in his dissenting opinion that 28 U.S.C. § 1291 provides an 
alternative basis for appellate jurisdiction. Id. at 1200, 1202-03 (Kennedy, J., dissenting).

2794. See United States v. Ponticello, 620 F.2d 985, 992 (9th Cir. 1980) (conviction based on allegedly 
ambiguous and multiplicitous second perjury count not reviewable when concurrent sentences imposed 
under two counts); United States v. Jabara, 618 F.2d 1319, 1329 (9th Cir.) (conviction under two counts of 
narcotics indictment not reviewable for sufficiency of evidence when equal concurrent sentences imposed 
under seven other counts), cert, denied, 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980); United States v. Peters, 617 
F.2d 503, 506 (7th Cir. 1980) (per curiam) (excessiveness of sentence under narcotics count not reviewable 
when equal concurrent sentences imposed under three other counts and conviction on first count did not 
influence sentencing); United States v. Ortiz, 610 F.2d 280, 282-83 (5th Cir.) (per curiam) (conviction on 
narcotics count not reviewable for sufficiency of evidence when equal concurrent sentences imposed under 
unchallenged conspiracy count), cert, denied, 445 U.S. 930 (1980).

The concurrent sentence doctrine is not a jurisdictional bar, but may be imposed at the court’s 
discretion. See Benton v. Maryland, 395 U.S. 784, 789-91 (1969) (concurrent sentence doctrine not 
jurisdictional bar but may have continuing validity as rule of judicial convenience). The doctrine is thus 
designed to conserve appellate resources and serves to enhance fairness to other litigants. Id. at 799-800 
(White, J., concurring).

2795. See United States v. Singleton, 600 F.2d 553, 554 (5th Cir. 1979) (application of concurrent 
sentence doctrine inappropriate when concurrent sentences imposed but defendant fined separately for 
each conviction under indictment).

2796. See Benton v. Maryland, 395 U.S. 784, 790 (1969) (application of concurrent sentence doctrine 
not appropriate when risk of adverse collateral consequences exists); United States v. Wyatt, 611 F.2d 568, 
569 n.5 (6th Cir. 1980) (per curiam) (application of concurrent sentence doctrine inappropriate when court 
could not determine collateral consequences from record); United States v. Tucker, 610 F.2d 1007, 1013 
(2d Cir. 1979) (application of concurrent sentence doctrine inappropriate when Government did not invoke 
it and prejudicial collateral consequences might result); United States v. Farrell, 609 F.2d 816, 818 (5th 
Cir. 1980) (application of concurrent sentence doctrine inappropriate when defendant risked longer 
sentence under separate felony conviction and curtailment of civil rights if probation for second conviction 
revoked).

2797. A court will examine five factors in assessing the collateral consequences of an unreviewable 
conviction. These include: (1) the effect of the conviction on the defendant’s eligibility for parole; (2) the 
potential application of recidivist statutes to the conviction; (3) the effect of the conviction on a future 
pardon; (4) the potential impeachment uses of the conviction; and (5) the conviction’s stigmatizing effect. 
United States v. Vargas, 615 F.2d 952, 959 (2d Cir. 1980). The Vargas court held that application of the 
concurrent sentence doctrine was inappropriate when an unreviewed conviction could affect the 
defendant’s parole eligibility, trigger application of a recidivist statute, and be admissible as evidence of 
intent in a future proceeding. Id.

2798. See United States v. Alfrey, 612 F.2d 180, 186 (5th Cir. 1980) (concurrent sentence doctrine 
applicable when unreviewed conviction would not affect eligibility for parole because conviction 

Concurrent Sentence Doctrine. Under the concurrent sentence doc
trine, a court may decline to review convictions under one or more counts of 
an indictment if the sentences imposed for those convictions are to be served 
concurrently with sentences imposed for valid or unchallenged convic
tions.2794 This doctrine does not apply when the defendant would be either 
substantially prejudiced2795 or exposed to a risk of adverse collateral conse
quences thereby.2796 In assessing the adverse consequences that would result 
from an application of the doctrine, courts examine a number of factors,2797 
including the effect of an unreviewed conviction on the defendant’s eligibility 
for parole.2798 Because the Parole Commission gives equal weight to affirmed 
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convictions and convictions reversed on grounds unrelated to guilt or 
innocence, a court’s failure to review a conviction will not always affect the 
defendant’s parole eligibility 2799 2800 This term, in United States v. Vargas,the 
Second Circuit noted that any assessment of collateral consequences involves 
some uncertainty and questioned whether the concurrent sentence doctrine 
promotes judicial convenience.2801

challenged on grounds unrelated to guilt or innocence); United States v. Vasquez-Vasquez, 609 F.2d 234, 
235 (5th Cir. 1980) (per curiam) (same); United States v. Smith, 601 F.2d 972, 974 (8th Cir.) (concurrent 
sentence doctrine applicable when unreviewed conviction would not affect eligibility for parole because 
statutory rule determined length of incarceration and conviction did not change defendant’s rating under 
Parole Commission guideline), cert, denied, 444 U.S. 879 (1979).

2799. Compare United States v. Alfrey, 612 F.2d 180, 186-87 & n.5 (5th Cir. 1980) (concurrent 
sentence doctrine applicable when reversal on grounds of improper admission of evidence not related to 
guilt or innocence and would not affect defendant’s parole eligibility) and United States v. Vasquez- 
Vasquez, 609 F.2d 234, 235 (5th Cir. 1980) (same) with United States v. Vargas, 615 F.2d 952, 959 & n.2 
(2d Cir. 1980) (concurrent sentence doctrine not applicable when unreviewed conviction potentially more 
probative of underlying facts than conviction reversed on technical grounds).

2800. 615 F.2d 952 (2d Cir. 1980).
2801. Id. at 960 (time and effort expended in determining risk of collateral consequences and possible 

taint to unchallenged conviction from challenged conviction may detract from judicial convenience of 
doctrine).

2802. Fed. R. Evid. 103(a)(1) (objections to rulings admitting or excluding evidence must be timely 
and specific); see United States v. LeBlanc, 612 F.2d 1012, 1013-15 (6th Cir. 1980) (objection to admission 
of prior bad acts not preserved when objection not specific and defendant’s substantial rights not affected); 
United States v. Spiegel, 604 F.2d 961, 970 (5th Cir. 1979) (objection to.error not preserved when counsel 
failed to specify which portion of jury instruction contained alleged errors), cert, denied, 100 S. Ct. 2151 
(1980); United States v. Stapleton, 600 F.2d 780, 782 (9th Cir. 1979) (objection to trial court’s failure to 
prepare memorandum of agreed matters not preserved when untimely because raised in post-trial motion); 
cf. Fed. R. Crim. P. 30 (objections to jury instruction must be raised before jury retires to consider 
verdict).

2803. See United States v. Weisman, 624 F.2d 1118, 1127 (2d Cir.) (plain error standard applicable 
when defendant did not claim reverse immunity at trial), cert, denied. 49 U.S.L.W. 3225 (U.S. Oct. 7, 
1980); United States v. Sims, 617 F.2d 1371, 1377 (9th Cir. 1980) (plain eror standard applicable when 
defendant presented new evidentiary theory of objection on appeal); United States v. Ferrer, 613 F.2d 1188, 
1192 (1st Cir. 1980) (plain error standard applicable when objection to jury instruction not raised at trial); 
United States v. White, 611 F.2d 531, 536 (5th Cir.) (plain error standard applicable when different jury 
instruction not requested at trial), cert, denied. 100 S. Ct. 2978 (1980); United States v. Hubbard, 603 F.2d 
137, 140-42 (10th Cir. 1979) (plain error standard applicable when objection not raised at trial).

2804. Fed. R. Crim. P. 12 (objections based on defects in the indictment or institution of prosecution, 
motions to suppress evidence, rule 16 discovery requests, and requests for severance waived unless made 
prior to trial); see United States v. Wood, 609 F.2d 246, 248 (6th Cir. 1979) (objection to admission of 
evidence on fourth amendment grounds untimely when not raised as pretrial motion to suppress under rule 
12(b)). A court may grant relief from this waiver requirement if cause for the failure to object is shown. 
Fed. R. Crim. P. 12(f).

2805. Wainwright v. Sykes, 433 U.S. 72, 87-91 (1977) (failure to make contemporaneous objection 
under state rule prevents federal habeas review).

Preservation of Rights For Review. The defendant must make a timely
and specific objection to a trial court’s error in order to preserve the right of 
appellate review.2802 If the objection is not proper, the defendant may obtain 
review only under the stringent plain error standard.2803 If the defendant does 
not object before trial to certain errors, the objection is deemed to be waived 
under rule 12 of the Federal Rules of Criminal Procedure.2804 Similarly, 
federal habeas review procedures may not be used to challenge a state 
conviction unless the petitioner complied below with state contemporaneous 
objection rules.2805 A petitioner who fails to comply with the applicable 
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contemporaneous objection rule may obtain relief from the alleged error only 
by showing cause for noncompliance and actual prejudice.2806

Harmless and Plain Error. After an appellate court determines that an
error occurred in the trial proceedings, it must determine whether the error 
requires reversal. The appellate court will reverse the defendant’s conviction 
if the defendant properly raised the error in the trial court and the error was 
not harmless.2807 If the defendant failed to object properly below, the appellate 
court will reverse only if the defect in the trial proceeding constitutes plain 
error.2808

Courts distinguish between constitutional and nonconstitutional errors in 
determining whether an error is harmless. A court will not reverse on the 
basis of a constitutional error if it finds beyond a reasonable doubt that the 
error did not contribute to the conviction.2809 Under this standard, the

2806. Id. But cf. Baker v. Muncy, 619 F.2d 327, 329 (4th Cir. 1980) (untimely objection to jury 
instruction subject to federal habeas review when state trial court allowed belated challenge and state 
supreme court did not indicate claim barred).

2807. Fed. R. Crim. P. 52(a). The rule defines a harmless error as one that does not affect substantial 
rights. Id.

2808. Fed. R. Crim. P. 52(b). The rule defines a plain error as one that affects substantial rights. Id.
2809. Compare United States v. Boyd, 620 F.2d 129, 131 (6th Cir. 1980) (prosecutor's improper 

comment about defendant’s postarrest silence harmless error beyond reasonable doubt when other 
evidence overwhelmingly established guilt) and Kretmnski v. Perini, 614 F.2d 121, 125 (6th Cir. 1980) 
(constitutionally defective jury instruction harmless error beyond reasonable doubt when defense counsel 
never argued theory incorporated in instruction) and Henderson v. Lane, 613 F.2d 175, 179 (7th Cir.) (trial 
court’s failure to assure defendant’s presence when replacing juror harmless error beyond reasonable doubt 
when counsel present during juror reinstatement and defendant's rights fully protected), cert, denied, 100 
S. Ct. 2971 (1980) and Carvey v. LeFevre, 611 F.2d 19, 23 (2d Cir. 1979) (admission of statements obtained 
in violation of defendant’s sixth amendment rights harmless error beyond reasonable doubt when exclusion 
of evidence did not affect jury verdict), cert, denied, 100 S. Ct. 1858 (1980) and United States v. Vargas- 
Rios, 607 F.2d 831, 838 (9th Cir. 1979) (prosecutor’s misstatements of fact in opening and closing 
arguments harmless error beyond reasonable doubt when statements subject to rebuttal, not repeated, and 
jury advised that statements not evidence) and United States v. Henry, 604 F.2d 908, 922 (5th Cir. 1979) 
(erroneous admission of defendant’s statements admitting that he was not United States citizen harmless 
beyond reasonable doubt when other evidence overwhelmingly established immigration violation) and 
United States v. Lasky, 600 F.2d 765, 770 (9th Cir.) (prosecutor’s questioning of defense witness in 
violation of court instructions harmless error beyond reasonable doubt), cert, denied, 444 U.S. 979 (1979) 
and Wynn v. Mahoney, 600 F.2d 448, 450 (4th Cir.) (erroneous jury instruction placing burden of 
disproving malice on defendant harmless error beyond reasonable doubt when defendant apparently 
carried burden), cert, denied, 444 U.S. 950 (1979) and Elliot v. Thompson, 599 F.2d 767, 770 (6th Cir.) (per 
curiam) (admission of codefendant’s confession harmless error beyond reasonable doubt when other 
evidence overwhelmingly established guilt), cert, denied, 444 U.S. 932 (1979) and United States v. 
Anguloa, 598 F.2d 1182, 1185-86 (9th Cir. 1979) (translator’s disparaging remarks harmless error beyond 
reasonable doubt when jury instructions eliminated prejudice to defendant) with Chapman v. California, 
386 U.S. 18, 25-26 (1967) (prosecutor’s comment about defendant’s failure to testify not harmless error 
beyond reasonable doubt when probably contributed to jury verdict) and United States v. Parker, 622 F.2d 
298, 303 (8th Cir. 1980) (improper admission of codefendant’s incriminating statement not harmless error 
beyond reasonable doubt when reasonable probability that statement contributed to conviction) and Smith 
v. Rowe, 618 F.2d 1204, 1213 (7th Cir. 1980) (per curiam) (comment about alibi witness’ pretrial silence 
not harmless error beyond reasonable doubt when evidence against defendant not strong and credibility of 
alibi witness crucial to defense) and United States v. Bates, 617 F.2d 585, 588 (10th Cir. 1980) 
(nondisclosure of delinquency proceeding transcript not harmless error beyond reasonable doubt when 
transcript necessary to impeach key government witness) and McFarland v. Smith, 611 F.2d 414, 420 (2d 
Cir. 1979) (prosecutor’s argument that black police officer more likely to testify truthfully against black 
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government bears the burden of persuading the court that the error was 
harmless.* 2810 Some constitutional errors are harmful per se and always require 
reversal.2811 The aggregated effect of several errors may amount to reversible 
error even when each defect considered separately would not.2812 An appellate 
court can avoid resolving the merits of a constitutional claim, however, by 
finding that any error that did occur was harmless beyond a reasonable 
doubt.2813

defendant not harmless error beyond reasonable doubt when officer’s credibility crucial toGovernmenl’s 
case) and Eberhardt v. Bordenkircher, 605 F.2d 275, 278 (6th Cir. 1979) (prosecutor's improper comments 
about defendant’s failure to testify not harmless error beyond reasonable doubt when evidence not 
overwhelming and other substantial errors occurred at trial) and United States v. Mock, 604 F.2d 341, 345- 
46 (5th Cir. 1979) (prosecutor’s attempt to establish facts disproved at prior trial not harmless error beyond 
reasonable doubt when attempt barred by collateral estoppel and affected jury’s verdict) and Allison v. 
Gray, 603 F.2d 633, 635 (7th Cir. 1979) (exclusion of alibi evidence not harmless error beyond reasonable 
doubt when other evidence circumstantial and not overwhelming).

2810. See Charles v. Anderson, 610 F.2d 417, 423 (6th Cir. 1979) (burden on government to show 
constitutional error harmless), rev'd on other grounds, 100 S. Ct. 2180 (1980); Harryman v. Estelle, 597 
F.2d 927, 929 (5th Cir. 1979) (same).

2811. See Chapman v. California, 386 U.S. 18, 23 n.8 (1967) (dictum) (admission of coerced confession, 
violation of right to counsel, and violation of right to impartial judge never harmless error); Hammontree 
v. Phelps, 605 F.2d 1371, 1380 (5th Cir. 1979) (dictum) (unconstitutional jury instruction never harmless 
error); United States v. Hammond, 598 F.2d 1008, 1013 (5th Cir. 1979) (threats by government agents that 
induce defense witness not to testify never harmless error).

2812. See United States v. McLister, 608 F.2d 785, 788-91 (9th Cir. 1979) (limiting cross examination, 
admitting evidence, and giving defective jury instructions not harmless error combined although each error 
alone not grounds for reversal).

2813. See United States v. Molt, 615 F.2d 141, 145 (3d. Cir. 1980) (admission of evidence gathered in 
violation of fourth amendment harmless beyond reasonable doubt, if error, when other evidence 
overwhelmingly established defendant’s guilt); United States v. Korman, 614 F.2d 541, 547 (6th Cir.) 
(inclusion in search warrant affidavit of evidence seen in plain view during allegedly illegal entry harmless 
beyond reasonable doubt, if error, when other facts alleged in affidavit established probable cause), cert, 
denied, 100 S. Ct. 2918 (1980); Cadena v. Estelle, 611 F.2d 1385, 1386 (5th Cir. 1980) (per curiam) (failure 
to appoint counsel prior to arraignment harmless beyond reasonable doubt, if error, when prejudice to 
defendant trivial); Williams v. Brown, 609 F.2d 216, 221 (5th Cir. 1980) (prosecutor’s failure to disclose 
informant’s identity in violation of due process harmless beyond reasonable doubt, if error, when record 
showed defense counsel knew informant’s identity prior to trial); United States v. White, 607 F.2d 203, 209 
(7th Cir. 1979) (failure to suppress evidence obtained in illegal search harmless beyond reasonable doubt, if 
error, when evidence obtained in prior lawful search established guilt); Monk v. Blackburn, 605 F.2d 837, 
839 (5th Cir. 1979) (application of Louisiana rule prohibiting party from impeaching own witness harmless 
beyond reasonable doubt, if error, when other evidence overwhelmingly established guilt), cert, denied, 445 
U.S. 933 (1980); United States v. Vissars, 596 F.2d 400, 403-04 (9th Cir. 1979) (admission of testimony 
violating defendant’s confrontation right harmless beyond reasonable doubt, if error, when testimony 
provided no new information and guilt established by other evidence); cf. United States v. Laughman, 618 
F.2d 1067, 1074 (4th Cir.) (refusal to suppress evidence obtained in illegal search harmless, if error, when 
court did not consider evidence in determining guilt), cert, denied, 100 S. Ct. 3018 (1980).

2814. See United States v. Rinaldi, No. 78-5376, slip op. at 4 (6th Cir. Aug. 12, 1979) (Government’s 
failure to comply with Jencks Act request not harmless error when defendant’s substantial rights affected), 
cert, denied, 444 U.S. 980 (1979); United States v. Jensen, 608 F.2d 1349, 1357 (10th Cir. 1979) (denial of 
motion to compel Government to produce documents harmless error when failure to produce documents 
did not deprive defendant of substantial rights); United States v. Fowler, 608 F.2d 2, 9, 12 (D.C. Cir. 1979) 
(prosecutor’s remarks suggesting jury consider social consequences of defendant's acts harmless error 
when defendant not deprived of substantial rights); United States v. Phillips, 599 F.2d 134, 137 (6th Cir. 

The courts do not agree on the standard applicable to nonconstitutional 
errors. Several circuits will find an error harmless if it did not deprive the 
defendant of any substantial rights.2814 The Fifth Circuit, in contrast, will find 
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an error harmless only if the error did not substantially influence the 
result.2815 Frequently, the courts do not articulate any specific standard, but 
merely examine whether prejudice resulted from the error.2816 The courts also 
disagree on the standard applicable to errors resulting from misjoinder under 
rule 8(b) of the Federal Rules of Criminal Procedure.2817 2818 This term, in United 
States v. Sutton,the Sixth Circuit reaffirmed its position that misjoinder of 
defendants is prejudicial per se and thus always grounds for reversal.2819 In 
United States v. Seidel,2820 the Fourth Circuit adopted the contrary position 
and held that errors involving the misjoinder of defendants are subject to the 
harmless error doctrine.2821

1979) (admission of prior bad acts not harmless error when evidence deprived defendant of substantial 
rights and served no justifiable evidentiary purpose); cf. Fed. R. Crim. P. 52(a) (error harmless if does not 
affect defendant’s substantial rights); Fed. R. Evid. 103(a) (error can not be predicated on ruling 
admitting or excluding evidence unless right of party affected).

2815. See United States v. Stone, 604 F.2d 922, 926 (5th Cir. 1979) (failure to strike portions of 
government agent’s affidavit harmless error when portions did not substantially influence result); cf. 
United States v. Praetorius, 622 F.2d 1054, 1065 (2d Cir.) (failure to admit testimony that witness failed to 
identify defendant at first trial harmless error when did not influence jury and had only slight effect), cert, 
denied, 444 U.S. 869 (1979).

2816. See United States v. David E. Thompson, Inc., 621 F.2d 1147, 1154 (1st Cir. 1980) (admission of 
evidence regarding activities in which defendant did not participate harmless, if error, when defendant did 
not assert prejudice resulting from admission); United States v. Butler, 618 F.2d 411, 421 (6th Cir.) (failure 
of Government to correct witness’ false statement harmless when correction would not have created 
reasonable doubt about guilt), cert, denied, 100 S. Ct. 3024 (1980); United States v. Izzi, 613 F.2d 1205, 
1213 (1st Cir. 1980) (failure to disclose Jencks Act material harmless error when evidence had only slight 
impeachment value and no prejudice resulted); United States v. Cooper, 606 F.2d 96, 98 (5th Cir. 1979) 
(per curiam) (prosecution’s leading questions harmless error when witnesses’ memories not colored by 
details supplied by prosecution), cert, denied, 444 U.S. 1024 (1980); United States v. Smith, 605 F.2d 839, 
846 (1st Cir. 1979) (admission of defendant’s guilty plea to prior offense as evidence of intent harmless 
error when independently admissible as evidence of motive and plan); United States v. Guevara, 598 F.2d 
1094, 1100 (7th Cir. 1979) (improper admission of hearsay evidence harmless error beyond reasonable 
doubt when defendant not prejudiced); United States v. Thompson, 598 F.2d 879, 881 n.* (4th Cir. 1979) 
(per curiam) (failure to record stenographically transcript of closing arguments as required by statute 
harmless error when preparation of complete transcript from tape recording possible).

2817. See Fed. R. Crim. P. 8(b) (joinder of defendants participating in the same act or transaction, or 
the same series of acts or transactions constituting offense or offenses, allowed).

2818. 605 F.2d 260 (6th Cir. 1979).
2819. Id. at 272. The court noted, in support of its holding, that prejudice from evidentiary spillover or 

transference of guilt inheres in any misjoinder. Id. at 271.
2820. 620 F.2d 1006 (4th Cir. 1980).
2821. Id. at 1008. The court found that the misjoinder was harmless because all the evidence admitted 

against the codefendant would have been admissible in a properly joined trial even if the two offenses had 
been tried separately. Id. at 1011.

2822. See, e.g., United States v. Molt, 615 F.2d 141, 145 (3d Cir. 1980) (admission of fruit of illegal 
search harmless, if error, when other evidence overwhelmingly established defendant’s guilt); Elliott v. 
Thompson, 599 F.2d 767, 770 (6th Cir.) (per curiam) (admission of codefendant’s confession harmless 
error when other evidence overwhelmingly established defendant’s guilt), cert, denied, 444 U.S. 932 (1979); 
United States v. Summers, 598 F.2d 450, 459 (5th Cir. 1979) (admission of hearsay harmless error when 
other evidence overwhelmingly established defendant’s guilt); United States v. Vissars, 596 F.2d 400, 404

Regardless of which standard is applied, the reviewing court must assess 
the harmful effects of the error in light of the properly admitted evidence 
supporting the verdict. Thus, courts frequently find errors harmless on the 
ground that the other evidence against the defendant overwhelmingly estab
lished his guilt.2822 Conversely, courts rarely find error harmless when the 
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evidence against the defendant is less than overwhelming,2822 2823 or when the 
error affects a crucial element of the case.2824 Reviewing courts also consider 
whether the error was inadvertent,2825 and whether the trial judge minimized 
the effect of the error by giving remedial jury instructions.2826

(9th Cir. 1979) (admission of hearsay harmless error when other evidence overwhelmingly established 
defendant’s guilt); cf United States v. Weisman, 624 F.2d 1118, 1124 (2d Cir.) (jury reliance on two 
conspiracy counts as predicate acts of racketeering harmless if error when jury verdict of guilt on other 
counts conclusively established statute violation), cert, denied, 49 U.S.L.W. 3225 (U.S. Oct. 7, 1980). But 
see Allison v. Gray, 603 F.2d 633, 635 (7th Cir. 1979) (state court finding of harmless error based on 
overwhelming independent evidence of guilt improper; assessment of probable jury impact of evidence 
exclusion necessary).

2823. See Charles v. Anderson, 610 F.2d 417, 422-23 (6th Cir. 1979) (improper cross-examination 
about defendant’s postarrest silence not harmless error when evidence against defendant circumstantial 
and not overwhelming), rev'd on other grounds, 100 S. Ct. 2180 (1980) (per curiam); Withers v. United 
States, 602 F.2d 124, 127 (6th Cir. 1979) (prosecutor’s racially biased statements in closing argument not 
harmless error when proof against defendant strong but case not open and shut).

2824. See, e.g., McFarland v. Smith, 611 F.2d 414, 420 (2d Cir. 1979) (improper racial remarks in 
summation about witnesses not harmless error when credibility of witness key part of government’s case); 
United States v. Mock, 604 F.2d 341, 346-47 (5th Cir. 1979) (improper admission of testimony not 
harmless error when testimony critical to government’s case); United States v. Miller, 603 F.2d 109, 110 
(9th Cir. 1979) (failure to instruct jury on voluntariness of defendant’s post-arrest statements not harmless 
error when issue of voluntariness in dispute and statute required instruction).

2825. See United States v. Rinaldi, No. 78-5376, slip. op. at 4 (6th Cir. 1979) (per curiam) (advertent 
failure to provide defendant with grand jury testimony under Jencks Act reversible error), cert, denied, 444 
U.S. 980 (1979); United States v. Dolby, 598 F.2d 1137, 1142 (8th Cir. 1979) (reference to defendant’s prior 
criminal record harmless error when reference inadvertent).

2826. See United States v. Rowe, 618 F.2d 1204, 1214 n.8 (7th Cir. 1980) (per curiam) (comment on 
defendant’s post-arrest silence not harmless error when judge’s instruction that closing arguments not 
evidence too general to cure resulting prejudice); United States v. Preston, 608 F.2d 626, 636-37 (5th Cir. 
1979) (trial judge’s remark harmless error when judge instructed jury to disregard any negative inference 
from remark), cert, denied, 100 S. Ct. 2162 (1980); United States v. Vargas-Rios, 607 F.2d 831, 838 (9th 
Cir. 1979) (prosecutor’s misstatement of facts in opening statement harmless error when trial judge 
instructed jury that statement not evidence); United States v. Wilkinson, 601 F.2d 791, 797 (5th Cir. 1979) 
(prosecutor’s brief reference to defendant’s prior arrests harmless error when judge instructed jury not to 
consider reference); United States v. Anguloa, 598 F.2d 1182, 1186 (9th Cir. 1979) (translator’s disparaging 
remarks concerning defendant’s testimony harmless error when judge’s prompt and forceful jury 
instructions to disregard same eliminated prejudice); United States v. Dolby, 598 F.2d 1137, 1142 (8th Cir. 
1979) (reference to defendant’s prior criminal record harmless error when judge instructed jury not to draw 
inference from statements).

2827. Fed. R. Crim P. 52(b); see United States v. David E. Thompson, Inc., 621 F.2d 1147, 1153 (1st 
Cir. 1980) (admission of coconspirator’s statements incriminating defendant not plain error,if erroneous at 
all); United States v. Luschen, 614 F.2d 1164, 1169 (8th Cir. 1980) (jury instruction improperly shifting 
burden of proof on single element of case to accused not plain error); United States v. Ferrer, 613 F.2d 
1188, 1192 (1st Cir. 1980) (dictum) (trial judge’s failure to give jury instruction on mistake of fact defense 
not plain error); United States v. White, 611 F.2d 531, 537 (5th Cir.) (trial judge's failure to instruct jury on 
issues of jurisdiction and venue not plain error), cert, denied, 100 S. Ct. 2978 (1980); United States v. 
Sanchez-Murillo, 608 F.2d 1314, 1318-19 (9th Cir. 1979) (use as expert witness of agent who investigated 
and supervised case not plain error); United States v. McLeod, 608 F.2d 1076, 1078 (5th Cir. 1979) (per 
curiam) (judge’s failure to consider defendant’s good faith attempt to comply with probation conditions not 
plain error); United States v. Klusman, 607 F.2d 1331, 1334-35 (10th Cir. 1979) (trial judge’s statement 
that defendant present at scene of crime not plain error); United States v. Calfon, 607 F.2d 29, 30-31 (2d

Errors that are not objected to at trial are subject to the plain error 
standard and will result in reversal only if the defendant was deprived of 
substantial rights as a result of the error.2827 The Ninth Circuit has indicated 
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that a court should find plain error only when the reversal is necessary to 
preserve the integrity and reputation of the judicial process or to prevent a 
miscarriage of justice.* 2828 The policy underlying the plain error standard is to 
encourage the parties to make a timely objection and thereby afford the trial 
court an opportunity to correct the alleged error.2829 In assessing whether an 
alleged error deprived the defendant of substantial rights, the court will 
examine the error in light of the entire trial record.2830 Thus, when the other 
evidence strongly indicates guilt, courts will not find plain error.2831 Courts 
also will not find plain error when the failure to object was part of the 
defendant’s trial strategy or was otherwise sanctioned by defense counsel.2832

(jury instruction possibly shifting burden of proof on intent issue not plain error), cert, denied, 100 S. Ct. 
2151 (1980); United States v. Williams, 604 F.2d 277, 281 (4th Cir.) (trial judge’s failure to instruct jury on 
optional defense not raised at trial not plain error), cert, denied, 444 U.S. 967 (1979); United States v. 
Hubbard, 603 F.2d 137, 142 (10th Cir. 1979) (failure to dismiss indictment allegedly based on improper 
hearsay not plain error if erroneous); United States v. Katz, 601 F.2d 66, 67-68 (2d Cir. 1979) (per curiam) 
(introduction of tapes of defendant’s inculpatory conversations with former coconspirator not plain error); 
United States v. Miller, 600 F.2d 498, 500 (5th Cir.) (admission in securities fraud case of allegedly 
inaccurate charts showing disposition of funds not plain error), cert, denied, 444 U.S. 955 (1979); United 
States v. Renfro, 600 F.2d 55, 57-58 (6th Cir.) (allegedly improper remarks by prosecutor and admission of 
hearsay not plain error), cert, denied, 444 U.S. 941 (1979).

2828. See United States v. Sims, 617 F.2d 1371, 1378 (9th Cir. 1980) (plain error must amount to 
miscarriage of justice or impugn reputation and integrity of court; failure to admit FBI report including 
victim’s description of defendants differing from other eyewitnesses’ description not plain error when 
identification questionable and other evidence indicated defendant’s guilt); United States v. Krasn, 614 
F.2d 1229, 1236 (9th Cir. 1980) (plain error exists when reversal necessary to preserve integrity and 
reputation of judicial proceeding, and prevent miscarriage of justice; failure to give multiple conspiracy 
instruction did not rise to plain error level); United States v. Giese, 597 F.2d 1170, 1199-1200 (9th Cir.) 
(plain error exists when reversal necessary to preserve integrity and reputation of judicial proceeding, and 
prevent miscarriage of justice; prosecutor’s improper statements not plain error when other evidence 
established defendant’s guilt), cert, denied, 444 U.S. 979 (1979). This term the Fifth Circuit adopted a 
standard similar to that previously adopted by the Ninth Circuit. See United States v. Dominguez, 615 
F.2d 1093, 1097 (5th Cir. 1980) (failure to direct verdict on issue of insanity not plain error or manifest 
miscarriage of justice when other evidence overwhelmingly established defendant’s guilt).

2829. See, e.g., United States v. Calfon, 607 F.2d 29, 31 (2d Cir. 1979) (per curiam) (plain error rule 
requirement of initial objection at trial allows trial court to correct defect and grant relief, renders appeal 
unnecessary, and creates more complete record), cert, denied, 444 U.S. 1085 (1980); United States v. 
Hubbard, 603 F.2d 137, 142 (10th Cir. 1979) (plain error rule requirement that party object at trial gives 
trial judge and opposing counsel opportunity to take corrective action); United States v. Renfro, 600 F.2d 
55, 58 (6th Cir.) (plain error rule requirement of immediate objection to improper closing argument allows 
trial judge opportunity to correct error), cert, denied, 444 U.S. 980 (1979).

2830. See United States v. Garza, 608 F.2d 659, 666 (5th Cir. 1979) (prosecutor’s improper comments 
in closing argument bolstering Government’s witnesses’ credibility and discrediting defendant’s witnesses’ 
testimony on key issue together constitute plain error); United States v. Lindsey, 602 F.2d 785, 787 (7th 
Cir. 1979) (failure to give jury instruction that evidence of multiple conspiracy not relevant to separate 
single conspiracy charge plain error when evidence central to defense theory).

2831. See United States v. Dominguez, 615 F.2d 1093, 1096 (5th Cir. 1980) (failure to direct verdict for 
defendant on basis of insanity defense not plain error when evidence against defendant overwhelming); 
Canal Zone v. Thrush G. (Garces), 603 F.2d 1118, 1120 (5th Cir. 1979) (per curiam) (failure to instruct 
jury that testimony of accomplice must be corroborated not plain error when other evidence overwhelm
ingly established defendant's guilt); United States v. Giese, 597 F.2d 1170, 1199-1200 (9th Cir.) 
(prosecutor’s improper remarks about defendant’s mental health and defendant’s failure to produce 
evidence not plain error when jury would have found defendant guilty even absent remarks), cert, denied, 
444 U.S. 979 (1979).

2832. See United States v. Habel, 613 F.2d 1321, 1327 (5th Cir. 1980) (erroneous admission of evidence 
of codefendant’s prior bad acts not plain error when defendant failed to object because hoped evidence 
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HABEAS RELIEF FOR FEDERAL PRISONERS

The writ of habeas corpus historically has been used to preserve personal 
liberties from government oppression.2833 The writ provides a means of 
challenging unlawful confinement with a view toward release,2834 and its 
availability is guaranteed by the Constitution.2835 Originally, habeas could be 
used only to challenge the jurisdiction of a sentencing court,2836 but the 
Supreme Court ultimately abandoned this limitation.2837 The habeas petition 
is unique because it is an independent civil action that criminal defendants 
may employ to obtain relief.2838 Habeas also is unique because a solitary 
Supreme Court justice or circuit court judge may entertain a habeas 
application,2839 but the prevailing practice of transferring applications to the 
district courts has diminished the utility of this provision.2840

would demonstrate testifying witness’ animus); United States v. LeBlanc, 612 F.2d 1012, 1015 (6th Cir. 
1980) (erroneous ruling allowing cross-examination about prior conviction that was alleged motive for 
defendant’s decision not to take stand not plain error when other reasons why defendant would not risk 
cross-examination); Virgin Islands v. Roldan, 612 F.2d 775, 781 (3d Cir. 1979) (erroneous failure to give 
instruction limiting inferences drawn from evidence of defendant’s prior bad acts not plain error when 
defense counsel requested and approved instructions given), cert, denied, 100 S. Ct. 1857 (1980); cf. United 
States v. Walker, 607 F.2d 49, 50-51 (3d Cir. 1979) (per curiam) (trial judge’s inquiry in presence of jury of 
defendant’s plans to testify not plain error when defense counsel stressed in closing argument defendant’s 
failure to take stand).

2833. See Fay v. Noia, 372 U.S. 391, 400-01 (1963) (habeas has played central role in historical clash 
between order and liberty).

2834. Id. at 399-400. The writ designed to secure release from unlawful confinement is known 
technically as the Great Writ or writ of habeas corpus ad subjiciendum. See Stone v. Powell, 428 U.S. 464, 
474 n.6 (1976) (“habeas corpus” used alone refers to common law writ of habeas corpus ad subjiciendum); 
Ex parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807) (“habeas” usually denotes “great writ” designed to 
secure release of persons illegally detained). Two other forms of the writ retain vitality today. Habeas 
corpus ad prosequendum, for removing a prisoner to another jurisdiction for trial, and habeas corpus ad 
testificandum, for securing the appearance of a prisoner as a witness, are preserved in 28 U.S.C. § 
2241(c)(5).

2835. The Constitution provides: “The privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may require it.” U.S. Const, art. I, § 9, cl. 
2.

2836. See United States v. Hayman, 342 U.S. 205, 211 (1952) (common law habeas afforded no remedy 
to petitioner convicted by court having jurisdiction).

2837. See Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (per curiam) (use of writ no longer restricted 
to cases in which judgment void for lack of jurisdiction).

2838. See Townsend v. Sain, 372 U.S. 293, 311-12 (1963) (habeas tests serious claims alleging violations 
of fundamental liberties by way of original civil proceeding). But cf. Section 2255 Rules, supra note 1, rule 1 
note (Advisory Committee Notes) (section 2255 motion further step in movant’s criminal case rather than 
independent civil action). A motion under section 2255 is technically a motion to vacate, set aside, or 
correct sentence and not a petition for habeas corpus. 28 U.S.C. § 2255 (1976). In section 2255 cases the 
district court may apply either the Federal Rules of Criminal Procedure or the Federal Rules of Civil 
Procedure when the Section 2255 Rules do not contain an applicable provision. Section 2255 Rules, supra 
note 1, rule 12.

2839. 28 U.S.C. § 2241(a) (1976).
2840. See 28 U.S.C. § 2241(b) (1976) (permitting transfer of applications to district court having 

jurisdiction).
2841. 28 U.S.C. § 2241(c) (1976) provides:

Jurisdiction and Venue. Five circumstances in which federal courts
have jurisdiction to grant a writ of habeas corpus are set forth at 28 U.S.C. § 
2241,2841 and the procedural provisions governing the use of the writ appear at 
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28 U.S.C. §§ 2241-55.2842 When a federal prisoner claims that his sentence 
was imposed in violation of the Constitution or laws of the United States, 
however, the proper remedy technically is not the grant of a writ of habeas 
corpus under section 2241. Instead, a federal prisoner must seek equivalent 
relief by means of a motion to vacate, set aside, or correct the sentence 
pursuant to 28 U.S.C. § 2255.2843 Section 2255 motions may be filed at any 

(c) The writ of habeas corpus shall not extend to a prisoner unless
(1) He is in custody under or by color of the authority of the United States or is committed 

for trial before some court thereof; or
(2) He is in custody for an act done or omitted in pursuance of an Act of Congress, or an 

order, process, judgment or decree of a court or judge of the United States; or
(3) He is in custody in violation of the Constitution or laws or treaties of the United States; 

or
(4) He, being a citizen of a foreign state and domiciled therein is in custody for an act done 

or omitted under any alleged right, title, authority, privilege, protection, or exemption the 
validity and effect of which depend upon the law of nations; or

(5) It is necessary to bring him into court to testify or for trial.
2842. 28 U.S.C. §§ 2241-55 (1976).
2843. 28 U.S.C. § 2255 (1976) provides in pertinent part:

A prisoner in custody under a sentence of a court established by Act of Congress claiming 
the right to be released upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was without jurisdiction to impose 
such sentence, or that the sentence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court which imposed the sentence to 
vacate, set aside or correct the sentence.

The purpose of section 2255 was to meet the practical difficulties that arose in administering federal 
habeas corpus jurisdiction. United States v. Hayman, 342 U.S. 205, 210-19 (1952). Prior to the adoption of 
section 2255, the few district courts in whose territorial jurisdiction major federal penal institutions were 
located were called upon to handle an inordinate number of habeas petitions. Id. at 213-14. Section 2255 
remedies this problem by granting only the court that sentenced a federal prisoner jurisdiction to entertain 
his subsequent section 2255 motion. 28 U.S.C. § 2255 (1976). Section 2255 does not purport to limit the 
availibility of collateral relief to federal prisoners, but merely to expedite the treatment of requests for such 
relief. See United States v. Hayman, 342 U.S. at 217 & n.25 (section 2255 designed to ease burden on 
districts containing federal prison facilities, not to restrict availibility of collateral relief); Kaufman v. 
United States, 394 U.S. 217, 222 (1969) (section 2255 intended to provide remedy exactly commensurate 
with that provided by habeas).

A federal prisoner nonetheless may seek section 2241 habeas relief if a motion under section 2255 would 
be “inadequate or ineffective to test the legality of the detention.” 28 U.S.C. § 2255 (1976); see McGhee v. 
Hanberry, 604 F.2d 9, 10 (5th Cir. 1979) (per curiam) (no showing section 2255 motion inadequate to test 
convection; habeas relief accordingly denied). In practice this rule effectively limits the availibility of 
habeas relief for federal prisoners to three areas: (1) challenges to the legality of the terms of confinement, 
see Smith v. United States, 618 F.2d 507, 510 (8th Cir. 1980) (per curiam) (claim challenging denial of 
parole must be asserted in habeas petition); Distillator v. Civiletti, 612 F.2d 194, 198 (5th Cir. 1980) (per 
curiam) (mandamus petition to correct error in sentence computation properly treated as habeas petition); 
Brown v. United States, 610 F.2d 672, 677 (9th Cir. 1980) (claim alleging improper denial of parole must be 
brought by habeas petition; § 2255 only lies to test sentence imposed and not its execution); (2) pretrial 
claims, see Roba v. United States, 604 F.2d 215, 219 (2d Cir. 1979) (district court has jurisdiction to 
adjudicate habeas claim that prisoner’s medical condition prevents removal to stand trial in another 
district); and (3) challenges to extradition proceedings. See Sindona v. Grant, 619 F.2d 167, 174 (2d Cir. 
1980) (habeas review tests legality but not propriety of extradition procedures); Brauch v. Raiche, 618 F.2d 
843, 847 (1st Cir. 1980) (habeas review of magistrate’s extradition order under treaty limited to whether 
jurisdiction present, whether offense within treaty, and whether reasonable grounds of guilt exist).
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time2844 and must be filed in the court that sentenced the prisoner.2845 In 
contrast, petitions under section 2241 may be filed either in the district court 
having jurisdiction over the petitioner’s custodian2846 or in the district of 
confinement.2847 The petitioner must be in custody for the court to have 
jurisdiction under either section 2255 or section 2241.2848

Consideration of postconviction motions and petitions involves the rela
tively free exercise of judicial discretion. For example, federal courts liberally 
construe imperfectly drafted pro se motions as actions under section 2241 or 
2 2 5 5.2849 On the other hand, a district court may summarily dismiss

2844. 28 U.S.C. § 2255 (1976). But see Section 2255 Rules, supra note 1, rule 9(a) (section 2255 motion 
may be dismissed if Government prejudiced by delay unless petitioner shows delay in filing not caused by 
his lack of diligence). The implementing legislation provides that the Section 2255 Rules apply only to 
motions filed on or after February 1, 1977. 28 U.S.C.A. § 2071 (West Supp. 1979); see Bartlett v. United 
States, 574 F.2d 1268, 1269 (5th Cir. 1979) (per curiam) (holding rule 9(a) inapplicable to motion filed 
prior to February 1, 1977; citing § 2071).

2845. 28 U.S.C. § 2255 (1976); see Lane v. Hanberry, 601 F.2d 805, 806 (5th Cir. 1979) (claim of 
variance between indictment and jury charge, properly § 2255 motion, incorrectly filed in district of 
confinement rather than with sentencing court).

2846. 28 U.S.C. § 2241(d) (1976); see Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 495 (1973) 
(court having jurisdiction over petitioner’s custodian may issue writ even if prisoner confined outside 
court’s territorial jurisdiction); Blau v. United States, 566 F.2d 880, 881 (5th Cir. 1978) (per curiam) (same) 
(citing Braden).

2847. 28 U.S.C. 2241(d) (1976); see Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977) (section 
2241 motion must ordinarily be filed in and be heard by district court in whose jurisdiction petitioner is 
confined), cert, denied, 435 U.S. 931 (1978); United States v. Monteer, 556 F.2d 526, 527 (5th Cir. 1978) 
(per curiam) (same) (citing Braden).

2848. 28 U.S.C. §§ 2241 (c)( 1 )-(4), 2255 (1976). “Custody” is not limited to physical imprisonment, but 
is interpreted broadly to encompass other restraints not generally shared by the public at large. See Carafas 
v. LaVallee, 391 U.S. 234, 238 (1968) (jurisdiction based on valid custody at time of application not 
defeated by subsequent unconditional release from custody because collateral consequences of conviction 
continue); Jones v. Cunningham, 371 U.S. 236, 240 (1963) (parole conditions constitute custody for habeas 
purposes); cf. Steinberg v. Police Court, 610 F.2d 449, 453 (6th Cir. 1979) (federal parolee not entitled to 
habeas relief when confinement resulted from federal parole violation rather than state conviction; 
petitioner not in state custody).

Jurisdiction attaches provided the prisoner is in custody at the time he first seeks collateral relief, and 
subsequent relief does not defeat jurisdiction. See Hensley v. Municipal Court, 411 U.S. 345, 351 (1973) 
(prisoner released on own recognizance pending execution of sentence satisfies custody requirement of 
habeas); Carafas v. LaVallee, 391 U.S. 234, 237 (1968) (prisoner’s unconditional release subsequent to 
filing habeas petition does not defeat custody because petitioner barred from jury duty, voting, and certain 
jobs as a result of conviction); Jones v. Cunningham, 371 U.S. 236, 243-44 (1963) (petitioner under 
supervision of parole board satisfies custody requirement).

A prisoner not in federal custody cannot qualify for habeas relief as a federal prisoner. As a consequence 
of this rule, a federal prisoner free on bond pending his appeal of a federal conviction found himself in a 
catch-22 situation in Sheffield v. Cardwell, 621 F.2d 319 (9th Cir. 1980). Subsequent to his release from 
federal prison, the prisoner in Sheffield had been convicted by a state court and incarcerated in state prison. 
Id. at 320. The Ninth Circuit held that he was not entitled to habeas relief as a federal prisoner because he 
was exclusively within the custody of the state and that he was also ineligible for federal habeas as a state 
prisoner because he had not exhausted state remedies. Id. at 322.

2849. See Stead v. Link, 540 F.2d 923, 924-25 (8th Cir. 1976) (pro se "Motion for Declaratory 
Judgment and Petition for Writ of Habeas Corpus” properly construed as § 2255 motion to vacate 
sentence); Coronada v. United States Bd. of Parole, 540 F.2d 216, 216-17 (5th Cir. 1976) (pro se attack on 
conditions of mandatory release liberally construed as collateral relief application).
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frivolous,2850 successive,2851 or delayed2852 motions. Moreover, issues raised 
and considered on direct appeal normally cannot be relitigated on collateral 
attack2853 under the Supreme Court mandate that habeas “will not ... do 
service for an appeal.”2854

Issues Cognizable. Section 2255 enumerates four grounds of cogniza
bility upon which federal prisoners may seek collateral relief: (1) imposition of 
a sentence in violation of the Constitution or federal law; (2) lack of 
jurisdiction in the sentencing court; (3) imposition of a sentence in excess of 
the statutory maximum; or (4) imposition of a sentence otherwise subject to 
collateral attack.2855 A violation of a specific constitutional right is readily 
cognizable under section 2 2 5 5,2856 but a violation of federal law is cognizable 
only if it creates a “fundamental defect” causing “a complete miscarriage of 
justice.”2857

During this term the circuits addressed the cognizability of claims for 
section 2255 relief in three general contexts. First, the Sixth and Eighth 
Circuits held that violations of the Interstate Agreement on Detainers Act 
(IAD)2858 are not cognizable under section 22 5 5.2859 Neither circuit, however,

2850. Section 2255 Rules, supra note 1, rule 4(b).
2851. 28 U.S.C. § 2255 (1976). The court may dismiss a second or successive motion if it fails to allege 

new or different grounds or if the movant’s failure to raise these grounds earlier constituted an abuse of the 
motion. Section 2255 Rules, supra note 1, rule 9(b). See United States v. Talk, 597 F.2d 249, 250 (10th Cir. 
1979) (third motion on same grounds dismissed as successive).

2852. The court may dismiss the motion if the government has been prejudiced in its ability to respond 
unless the petitioner could not have discovered the claim earlier by the exercise of due diligence. Section 
2255 Rules, supra note 1, rule 9(a). Section 2255, however, provides: “A motion for § 2255 relief may be 
made at any time.” See United States v. Tucker, 404 U.S. 443, 445 (1972) (section 2255 motion heard 
fifteen years after sentence commenced).

2853. Compare Anderson v. United States, 619 F.2d 772, 773 (8th Cir. 1980) (per curiam) (section 2255 
motion properly denied because claim already decided on direct appeal) and United States v. Palumbo, 608 
F.2d 529, 533 (3d Cir. 1979) (per curiam) (section 2255 movant may not relitigate claim adjudicated at trial 
and on direct appeal absent showing claim not fully litigated), cert, denied, 100 S. Ct. 1861 (1980) and 
United States v. Greer, 600 F.2d 468, 469 (5th Cir.) (section 2255 motion denied because allegations merely 
amplified claims litigated on direct appeal), cert, denied, 444 U.S. 902 (1979) with Moore v. United States, 
598 F.2d 439, 442 (5th Cir. 1979) (section 2255 movant may raise claims not expressly considered in 
rehearing on direct appeal).

2854. Sunal v. Large, 332 U.S. 174, 178 (1947).
2855. 28 U.S.C. § 2255 (1976).
2856. See United States v. Henry, 100 S. Ct. 2183, 2186, 2189 (1980) (petitioner granted relief under § 

2255 for sixth amendment claim); Grimes v. United States, 607 F.2d 6, 11 (2d Cir. 1979) (petitioner 
granted relief under § 2255 for double jeopardy claim).

2857. Hill v. United States, 368 U.S. 424, 428 (1962). Compare Davis v. United States, 417 U.S. 333, 
346-47 (1974) (claim that subsequent court decision invalidated prior conviction for draft induction 
violation cognizable under § 2255) with United States v. Sisneros, 599 F.2d 946, 947 (10th Cir. 1979) (per 
curiam) (medical mistreatment claim not cognizable under § 2255).

2858. Interstate Agreement on Detainers Act, Pub. L. No. 91-538, §§ 1-8, 84 Stat. 1397-1403 (1970). 
The IAD is designed to expedite procedures for exchange of prisoners wanted for trial in another member 
jurisdiction. See United States v. Mauro, 436 U.S. 340, 343, 351-53 (1978) (setting forth history and purpose 
of IAD).

2859. Mars v. United States, 615 F.2d 704, 707 (6th Cir. 1980) (claimed violations of IAD raised after 
conviction not cognizable under § 2255); Huff v. United States, 599 F.2d 860, 863 (8th Cir.) (same), cert, 
denied, 444 U.S. 952 (1979). The Second and Ninth Circuits had earlier adopted this position. Hitchcock v. 
United States, 580 F.2d 964, 966 (9th Cir. 1978); Edwards v. United States, 564 F.2d 652, 654 (2d Cir. 
1977) (per curiam).
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was willing to preclude section 2255 cognizability of IAD violations in all 
cases,2860 perhaps in recognition of the Supreme Court’s recent affirmation 
that the United States is a full party to the IAD.2861

In a second area of federal law, several circuits this term applied the rule 
established by the Supreme Court last term in United States v. Timmreck2*62 
to narrow the grounds upon which a prisoner may challenge the validity of his 
guilty plea. The Timmreck Court held that a showing that the “formal 
requirements” of rule 11 of the Federal Rules of Criminal Procedure2863 were 
not met did not entitle the petitioner to collateral relief when there was no 
showing of prejudice.2864 The Third Circuit in United States v. Horsley2*65 
invoked Timmreck in declining to establish a per se rule that a guilty plea is 
invalid when the judge fails to inform the defendant personally of the nature 
of the charge as required by rule ll.2866 When the movant in Horsley was 
found guilty on one count of conspiracy to distribute heroin, he was not 
personally informed by the trial judge of the meaning of the charge.2867 
Nevertheless, at no point in the plea hearing did the movant express a lack of 
understanding of the charge against him2868 The court held that a defendant 
does not automatically suffer prejudice under these circumstances,2869 viewing 
Timmreck as requiring that a section 2255 movant produce evidence of 
specific prejudice.2870 The circuits also invoked Timmreck in a number of 
other factual contexts to justify denial of collateral relief based upon technical 
violations of rule ll.2871

2860. Mars v. United States, 615 F.2d 704, 707 n.9 (6th Cir. 1980) (section 2255 relief for government 
IAD violations not foreclosed when petitioner can show actual prejudice or that his IAD rights properly 
asserted before the trial court were not properly vindicated); Huff v. United States, 599 F.2d 860, 863 (8th 
Cir.) (section 2255 relief for Government IAD violations not foreclosed when violation prejudices 
petitioner in aspect of state confinement or in defending against federal precluded habeas review of IAD 
violations), cert, denied, 444 U.S. 952 (1979); Hitchcock v. United States, 580 F.2d 964, 966 (9th Cir. 
1978); Edwards v. United States, 564 F.2d 652 (2d Cir. 1977).

2861. United States v. Mauro, 436 U.S. 340, 354, 361-62 (1978) (United States party to IAD as both 
sending and receiving state; use of writ of habeas ad prosequendum coupled with detainer triggers federal 
obligations). See Mars v. United States, 615 F.2d 704, 707 (6th Cir. 1980) (acknowledging that Supreme 
Court in Mauro squarely held that IAD is federal law) (Edwards, C.J., dissenting).

2862. 441 U.S. 780 (1979).
2863. Fed. R. Crim. P. 11. Rule 11 provides, inter alia, that the court must address the defendant 

personally and inform him of the penalties for the crime with which he is charged before a guilty plea may 
be accepted. Fed. R. Crim. P. 11(c)(1).

2864. 441 U.S. at 783-85. Timmreck’s section 2255 petition alleged that the trial court had violated rule 
Il by failing to inform Timmreck at his plea hearing of a mandatory special parole term provided by 
statute for a conviction based upon a guilty plea. Id. at 783. In holding that the mere showing that the 
“formal requirements” of rule 11 were not met does not entitle a prisoner to collateral relief in the absence 
of a showing of prejudice, the Court stressed the importance of finality in criminal proceedings as a basis 
for its decision. Id. at 784.

2865. 599 F.2d 1265 (3d Cir. 1979) (en banc) (Horsley II).
2866. Id. at 1269; see note 2863 supra (explaining rule 11 requirement). The Third Circuit established 

the per se rule in an earlier decision involving the same defendant. Horsley v. United States, 583 F.2d 670, 
674 (3d Cir. 1978) (Horsley I).

2867. 599 F.2d at 1268.
2868. Id. at 1269. The movant merely assented when the court asked whether he understood the 

indictment and whether he had counsel’s assistance in comprehending it. Id. at 1267.
2869. Id.
2870. Id.
2871. See United States v. Ackerman, 619 F.2d 285, 287 (3d Cir. 1980) (per curiam) (petitioner’s 

alleged lack of comprehension of mandatory parole term insufficient to warrant § 2255 relief); United
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Finally, the Fifth Circuit twice held that claims asserting errors in trial 
strategy do not allege fundamental defects, and thus are not cognizable in 
collateral proceedings.* 2872 In two other cases, circuit courts failed to reach the 
question of whether alleged errors in determining parole eligibility give rise to 
cognizable claims.2873

States v. Lopez-Baltran, 619 F.2d 19, 20 (9th Cir. 1979) (per curiam) (failure to assert technical violations 
of rule 11 on direct appeal bars collateral attack), cert, denied. 445 U.S. 931 (1980); United States v. 
Shepherd, 618 F.2d 702, 703-704 (10th Cir. 1980) (per curiam) (claim that prisoner not informed of 
possible sentence strictly in accordance with rule 11 not cognizable in § 2255 proceeding); United States v. 
Ramirez, 612 F.2d 232, 232 (5th Cir. 1980) (per curiam) (claim that court accepted guilty plea in violation 
of rule 11 not cognizable in § 2255 proceeding); United States v. Crook, 607 F.2d 670, 672 (5th Cir. 1979) 
(per curiam) (judge’s failure to explain length of special parole term in accepting guilty plea is violation of 
rule 11 not justifying § 2255 relief); Smith v. United States, 603 F.2d 722, 723 n.2 (8th Cir. 1979) (per 
curiam) (failure to inform defendant at entry of plea that transfer of probation jurisdiction possible not 
cognizable under § 2255); Lambert v. United States, 600 F.2d 476, 477 (5th Cir. 1979) (judge’s failure to 
describe nature of charge at entry of plea not cognizable under § 2255); United States v. Sisneros, 599 F.2d 
946, 949-50 (10th Cir. 1979) (per curiam) (failure to inform pleader of mandatory parole term is technical 
violation of rule 11, thus not cognizable under § 2255).

2872. See United States v. Johnson, 615 F.2d 1125, 1 127 (5th Cir. 1980) (per curiam) (claimed errors of 
trial strategy by movant’s counsel not fundamental defects cognizable under § 2255); United States v. 
Kranzthor, 614 F.2d 981, 983 (5th Cir. 1980) (per curiam) (petitioner’s tactical decision to plead guilty on 
advice of counsel also representing five codefendants not grounds for § 2255 relief).

2873. See Pinnon v. Ciccone, 611 F.2d 252, 253 (8th Cir. 1979) (per curiam) (section 2255 claim 
alleging denial of meaningful parole consideration mooted by parole commission action advancing 
presumptive parole date); Goode v. Markley, 603 F.2d 973, 975 n.3 (D.C. Cir. 1979) (reserving question 
whether § 2241 habeas relief is available to prisoner alleging only unlawful denial of parole), cert, denied, 
444 U.S. 1083 (1980).

The Supreme Court ruled last term that an alteration of parole commission guidelines that frustrates the 
subjective intent of the sentencing judge is not grounds for collateral attack under § 2255. United States v. 
Addonizio, 442 U.S. 178, 187 (1979).

2874. See Section 2255 Rules, supra note 1, rule 5 note (Advisory Committee Notes) (although there is 
no jurisdictional bar to entertaining § 2255 motions during pendency of direct appeal, orderly administra
tion of criminal law precludes consideration of motion in absence of exceptional circumstances) (citing 
Womack v. United States, 395 F.2d 630, 631 (D C. Cir. 1968) (per curiam)).

2875. See Sunal v. Large, 332 U.S. 174, 181 (1947) (failure to appeal convictions not justified on the 
ground appeal might have been futile); United States v. Little, 608 F.2d 296, 300 (8th Cir. 1979) (deliberate 
decision not to appeal denial of new trial motion based on allegations of prosecutorial misconduct forfeits 
right to raise same objections under § 2255), cert, denied, 444 U.S. 1089 (1980); United States v. Davis, 604 
F.2d 474, 484 (7th Cir. 1979) (in absence of extraordinary circumstances ineffective assistance of counsel 
claim under § 2255 does not lie during pendency of appeal).

2876. See Min-Shey Hung v. United States, 617 F.2d 201, 202 (10th Cir. 1980) (deportation proceeding 
initiated on day after petitioner’s warrantless arrest must proceed without habeas intervention); Guida v. 
Nelson, 603 F.2d 261, 262 (2d Cir. 1979) (per curiam) (petitioner must appeal parole revocation prior to 
bringing habeas action).

2877. See Antonelli v. Ralston, 609 F.2d 340, 341 (8th Cir. 1979) (appropriate dispositon of habeas 
challenge to curtailment of prison mail privilege is stay pending determination whether adequate 
administrative remedy is available).

2878. See Sunal v. Large, 332 U.S. 174, 179 (1947) (dictum) (exceptions to exhaustion requirement 

Exhaustion and Waiver. The doctrine of exhaustion is a rule of comity
designed to conserve judicial resources by affording a court or administrative 
agency the opportunity to correct its own errors.2874 As a prerequisite to filing 
a section 2255 motion or a habeas petition a would-be movant or petitioner 
must complete a direct appeal2875 or exhaust administrative remedies,2876 even 
when it is unclear whether these remedies are available.2877 This exhaustion 
requirement, however, is not absolute.2878 The courts make exceptions when a 
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prisoner attacks the use of prior convictions to enhance a later sentence2879 
and when the prisoner is resentenced to more than the maximum term upon 
revocation of probation.2880

made when constitutionality of statute under which prisoner was convicted challenged or when error 
flagrant and no other remedy available).

2879. Brown v. United States, 610 F.2d 672, 675 (9th Cir. 1980) (when movant challenges use of prior 
conviction to enhance later sentence federal interest in requiring exhaustion outweighed).

2880. United States v. McDonald, 611 F.2d 1291, 1294 (9th Cir. 1980). The importance of this 
exception may be diminished because, as the McDonald court noted, rule 35 of the Federal Rules of 
Criminal Procedure allows correction of an unlawful sentence at any time. Id.

2881. See Davis v. United States, 411 U.S. 233, 242 (1973) (failure to make timely pretrial objection to 
grand jury composition under rule 12(b)(2) waives claim on collateral attack); United States v. Boggs, 612 
F.2d 991, 993 (5th Cir. 1980) (per curiam) (failure to allege violation of Interstate Agreement on Detainers 
Act on appeal waives claim on collateral review).

2882. See Kaufman v. United States, 394 U.S. 217, 230-31 (1969) (petitioner may assert claim of 
unconstitutional search and seizure under § 2255 despite failure to raise issue on appeal). Justice 
Rehnquist, writing for the majority in Davis v. United States, 411 U.S. 233 (1979), distinguished Kaufman 
on the basis that the petitioner in Kaufman had filed a timely objection to the introduction of the illegally 
seized evidence and no express waiver provision applied. Id. at 239-40. In contrast, the movant in Davis had 
a colorable constitutional claim but failed to make a pretrial objection pursuant to Federal Rule Criminal 
Procedure 12(b)(2), which contains such an express waiver provision. Id.

2883. 615 F.2d 873 (9th Cir. 1980).
2884. Treaty on the Execution of Penal Sentences, November 25, 1976, United States-Mexico, 28 

U.S.T. 7399, T.I.A.S. No. 8718.
2885. 615 F.2d at 876. The Second Circuit reached the same result in a case raising identical issues. 

Rosado v. Civiletti, 621 F.2d 1179, 1191-92 (2d Cir. 1980). In Rosado the Second Circuit stated that it did 
not condone the treatment accorded Americans charged with crimes by the Mexican authorities. Id. at 
1200-01. The court denied petitioners the opportunity to rescind their agreements only because it feared 
that other Americans remaining in Mexican prisons would as a result be unable to obtain transfers. Id.

2886. 18 U.S.C. § 4108(b)(1) (1976). Language also has been added to limit the jurisdiction of the 
United States courts over prisoners transferred under treaty, 18 U.S.C. § 3244 (Supp. Ill 1979), and 
providing that country of conviction has exclusive jurisdiction over challenges to the sentence itself. Id. § 
3244(1). Challenges to conditions of confinement may be brought in a habeas petition. Id. § 3244(3).

2887. 615 F.2d at 876.
2888. Id.
2889. Granville v. Hogan, 591 F.2d 323, 324 (5th Cir. 1979) (per curiam) (denying petitioner’s claim of 

right to court-appointed counsel).

Failure to assert nonconstitutional claims at trial and on appeal constitutes 
a waiver of the prisoner’s right to assert the claims on collateral attack.288' 
This waiver rule, however, generally does not extend to constitutional 
claims.2882 In a unique setting involving waiver, the Ninth Circuit held this 
term in Pfeifer v. United States Bureau of Prisons™3 that under the recent 
prisoner exchange treaty with Mexico2884 an American citizen serving time for 
a foreign conviction in federal prison is precluded from challenging that 
conviction itself on collateral attack.2885 Legislation implementing the treaty 
requires that the returning prisoner consent to an express waiver of the right 
to challenge the foreign conviction collaterally.2886 The court determined that 
this relinquishment satisfies the voluntary and knowing standard of waiver 
and is not an unconstitutional condition because American citizens held in 
Mexican prisons have no right of access to American courts.2887 Thus, the 
treaty did not require American prisoners to relinquish a vested right.2888

Right to Legal Assistance. The sixth amendment guarantee of counsel
does not apply in habeas proceedings,2889 because a habeas petition or a
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section 2255 motion is an independent civil action.2890 The court may appoint 
counsel, however, if the petitioner qualifies as an indigent,2891 and must do so 
if counsel is necessary for effective utilization of discovery2892 or if the court 
grants the petitioner an evidentiary hearing.2893 In other circumstances the 
court has considerable latitude in deciding whether to appoint counsel.2894 
Because most applications are filed pro se, trial transcripts are furnished 
without charge in section 2255 proceedings if the trial judge certifies that the 
records are needed and the suit is not frivolous.2895 Similarly, indigent section 
2241 petitioners may obtain portions of pertinent records.2896 Courts have 
been more reluctant to allow prisoners access to trial records for use in 
preparing section 2255 motions.2897

Evidentiary Hearings. Unless the record shows that the petitioner’s
claims on collateral attack are without merit, the district court is required to 
serve notice and grant a prompt evidentiary hearing.2898 Conclusory allega
tions do not meet the movant’s burden of producing sufficient evidence to 
entitle him to a hearing.2899 The growing burden of processing applications for 
postconviction relief has led to the reliance on magistrates for screening 
applications and preparing initial reports for district judges.2900 An applicant 
nonetheless is entitled to de novo review of the magistrate’s findings of fact to

2890. See note 2838 supra and accompanying text (habeas action is civil proceeding, but sometimes 
viewed as continuation of criminal case).

2891. 18 U.S.C. § 3OO6A(g) (1976) (court may furnish counsel when interests of justice require and 
petitioner financially unable to obtain counsel).

2892. Section 2255 Rules, supra note 1, rule 6(a).
2893. Id. rule 8(c).
2894. Id. (section 2255 Rules do not limit the court’s statutory authority to appoint counsel at any stage 

of the proceeding when the interest of justice so requires).
2895. 28 U.S.C. § 753(f) (1976); see United States v. MacCollum, 426 U.S. 327, 325 (1976) (not 

unconstitutional to require indigent petitioner to show need for transcript and that claim not frivolous).
2896. 28 U.S.C. § 2250 (1976).
2897. Compare Davidson v. Wilkinson, 618 F.2d 1215, 1219 (7th Cir. 1980) (per curiam) (not abuse of 

discretion to impose 30-day limit on prospective § 2255 movant’s access to preexisting records or to deny 
extension) and United States v. Losing, 601 F.2d 351, 351 (per curiam) (8th Cir. 1979) (motion for 
preexisting records and transcripts prior to filing § 2255 motion premature) with Rush v. United States, 559 
F.2d 455, 458 (7th Cir. 1977) (per curiam) (indigent applicant unrepresented by counsel has absolute right 
to obtain preexisting records for purpose of preparing and filing § 2255 motion).

2898. 28 U.S.C. §§ 2243, 2255 (1976). See Downey v. Wilkerson, No. 78-1744, slip op. at 2 (8th Cir. 
June 4, 1979) (magistrate failed to consider several of petitioner’s factual allegations; remanding for 
evidentiary hearing); United States v. Moore, 599 F.2d 310, 312 (9th Cir. 1979) (no error in failing to hold 
evidentiary hearing when record and affidavits conclusively show relief not warranted), cert, denied, 444 
U.S. 1024 (1980).

2899. See United States v. Davis, 616 F.2d 365, 366 (8th Cir. 1980) (per curiam) (evidentiary hearing 
not required when vague affidavit failed to allege specific facts supporting claim); United States v. Jones, 
614 F.2d 80, 82 (5th Cir.) (evidentiary hearing not warranted when claims conclusory and unsupported by 
specific factual allegation), cert, denied, 100 S. Ct. 2174 (1980); Scott v. United States, 598 F.2d 392, 393 
(5th Cir. 1979) (per curiam) (evidentiary hearing not required when multiple representation claim failed to 
present facts suggesting specific prejudice).

2900. See 28 U.S.C. § 636(b)(1)(B) (1976) (judge may designate magistrate to conduct evidentiary 
hearings, submit proposed findings of fact and recommendations regarding postconviction application for 
relief). In enacting section 636, Congress intended to encourage the use of magistrates for assistance in 
disposing of preliminary matters, thereby enabling district judges to devote more time to conducting trials. 
H.R. Rep. No. 1609, 94th Cong., 2d Sess. 5, reprinted in [1976] U.S. Code Cong, and Ad. News 6162, 
6166-68.
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which the applicant objects.2901 Section 2255 does not require that the movant 
be present at all evidentiary hearings.2902 The movant is entitled to both notice 
and an opportunity to be present, however, if the habeas claim rests on 
disputed facts, particularly when these facts relate to the movant’s personal 
knowledge.2903 An evidentiary hearing normally will be required to resolve 
disputes over facts not in the record,2904 although an exception often is made 
when the district judge who considers the section 2255 motion was also the 
sentencing judge and the facts are within the judge’s personal knowledge.2905

Remedies and Appeal. The district judge has a broad range of remedial
powers under both section 22552906 and section 2241,2907 but usually a prisoner 
will not obtain unconditional release under either provision.2908 A final order 
under section 2255 is appealable,2909 just as the final judgment on a petition 
for habeas corpus under section 2241 is appealable.2910 Appeals of postconvic-

2901. Section 2255 Rules, supra note 1, rule 8(b)(4). See Orand v. United States, 602 F.2d 207, 208 (9th 
Cir. 1979) (remanding for correction of failure to make de novo findings after movant objected to 
magistrate’s findings).

2902. 28 U.S.C. § 2255 (1976).
2903. See United States v. Hayman, 342 U.S. 205, 220 (1952) (section 2255 requires notice and 

opportunity to appear when court makes findings on controverted issues of fact relating to applicant’s 
knowledge).

2904. See Machibroda v. United States, 368 U.S. 487, 494-95 (1962) (failure to hold hearing on claim is 
reversible error when factual allegation related primarily to occurrences outside courtroom).

Courts have suggested that because of the difficulty of demonstrating an ineffective assistance of counsel 
claim from the trial record when the allegations are primarily extra-record, direct appeal may not be the 
best avenue of relief. United States v. Aulet, 618 F.2d 182, 185-86 (2d Cir. 1980) (collateral attack usual 
procedure for raising ineffective assistance of counsel claim, but when issue beyond reasonable doubt direct 
appeal appropriate avenue of relief); United States v. Maguire, 600 F.2d 330, 332 n.l (1st Cir.) (evidentiary 
hearing under § 2255 better procedure for developing ineffective assistance of counsel claim than direct 
appeal), cert, denied, 444 U.S. 876 (1979).

2905. See Machibroda v. United States, 368 U.S. 487, 495 (1962) (dictum) (evidentiary hearing not 
required when district judge could completely resolve issues by drawing on personal knowledge or 
recollection); United States v. Boggs, 612 F.2d 991, 993 (5th Cir. 1980) (per curiam) (de novo evidentiary 
hearing not required under § 2255 because district judge who denied motion had presided at prisoner’s 
arraignment and was familiar with case); United States v. Missio, 597 F.2d 60, 61 (5th Cir. 1979) (per 
curiam) (claim asserting improper use of prior convictions in sentencing properly decided without 
evidentiary hearing when district judge who had sentenced petitioner personally vouched that prior 
convictions not used in sentence determination).

2906. 28 U.S.C. § 2255 (1976) provides, in pertinent part: “the court shall vacate and set the judgment 
aside and shall discharge the prisoner or resentence him or grant a new trial or correct the sentence as may 
appear appropriate.”

2907. 28 U.S.C. § 2243 (1976). This provision directs the court to "dispose of the matter as law and 
justice require."

2908. The most common disposition is discharge of the prisoner pending retrial within a reasonable 
time. See Wright, Miller & Cooper, supra note 1, § 4268, at 713-14.

2909. 28 U.S.C. § 2255 (1976). Cases involving the direct appeal of an order granting a new trial are not 
normally reviewable, but an order granting a new trial in a section 2255 proceeding is appealable. United 
States v. Allen, 613 F.2d 1248, 1250-51 (3d Cir. 1980) (order granting new trial in § 2255 proceeding is 
final, appealable order). There is no right to challenge on appeal an order issued in a habeas proceeding to 
test the validity of a warrant to transfer a prisoner to another district for trial or incarceration. 28 U.S.C. § 
2253 (1976). A prisoner complaining of acute medical problems, however, can challenge the execution of 
such a warrant. Roba v. United States, 604 F.2d 215, 218 (2d Cir. 1979) (Government cannot defeat 
appellate review of challenge on medical grounds to execution of removal warrant by characterizing 
challenge as precluded attack on warrant’s validity).

2910. 28 U.S.C. § 2253 (1976).



1980] Project: Criminal Procedure 577

tion relief orders must be taken within sixty days of final judgment2911 unless 
the appellant receives a thirty-day extension.2912 2913

2911. Fed. R. App. P. 4(a).
2912. Id. This term an appeal was heard although technically the motion to appeal was not filed until 

148 days after judgment. Moore v. Nelson, 611 F.2d 434, 436 n.4 (2d Cir. 1979) (petitioner granted appeal 
despite fact notice of appeal filed after deadline because earlier notice of appeal filed with request for 
extension of time was erroneously cancelled by clerk).

2913. Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385. Federal courts have been authorized to grant habeas 
corpus to federal prisoners since the enactment of the original statute defining the jurisdiction of the federal 
courts. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 81.

2914. See, e.g., Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (habeas relief not restricted to cases in 
which judgment void for lack of jurisdiction, but available for constitutional violations as well); Johnson v. 
Zerbst, 304 U.S. 458, 468 (1938) (trial court lacked “jurisdiction’ when defendant denied assistance of 
counsel, thus habeas relief appropriate); Developments in the Law-Federal Habeas Corpus, 83 Harv. L. 
Rev. 1038, 1050-56 (1970) (Supreme Court gradually abandoned rule that federal court could grant habeas 
review only if state court was without jurisdiction).

2915. 344 U.S. 443 (1953).
2916. Id. at 463-64.
2917. See Stone v. Powell, 428 U.S. 465, 478 n il (1976) (considerations of comity and orderly 

administration of justice may require federal court to forgo exercise of habeas power); Fay v. Noia, 372 
U.S. 391, 415-425 (1963) (federal courts’ historical limitation on availability of habeas relief to state 
prisoners not due to lack of power but to considerations of comity).

2918. See Fasano v. Hall, 615 F.2d 555, 557 (1st Cir. 1980) (rejecting petitioner’s argument for lower 
standard of cognizability for state than for federal prisoners on ground that comity dictates higher 
standard).

2919. 28 U.S.C. § 2241 (1976).
2920. Id. § 2254.
2921. Id. § 2241(d). Thus, a state prisoner taken out of state to testify cannot challenge his conviction in 

the state to which he is taken. Rheuark v. Wade, 608 F.2d 304, 305 (8th Cir. 1979) (per curiam) (dismissing 
habeas petition of Texas prisoner filed in Arkansas federal court after prisoner taken there to testify; 
Arkansas court lacked jurisdiction).

HABEAS RELIEF FOR STATE PRISONERS

Federal courts have been empowered to grant postconviction relief to state 
prisoners since 1867.2912 The Supreme Court gradually expanded the scope of 
federal habeas relief,2914 finally holding in the landmark case of Brown v. 
Allen29'5 that a federal court considering a habeas petition could relitigate any 
constitutional claim even though a state court had fairly considered the 
claim.2916 Federal courts have been reluctant to exercise the full extent of their 
power to grant habeas review, however, because of their concern for 
principles of comity in a federal system.2917 Consequently, the availability of 
federal collateral relief is generally more limited for state prisoners than for 
federal prisoners.2918

Jurisdiction and Venue. The federal courts have jurisdiction to enter
tain state prisoners’ habeas petitions under 28 U.S.C. § 2241,2919 and the 
principles of comity governing the issuance of the writ are codified at 28 
U.S.C. § 2254.2920 A state prisoner’s habeas petition may be heard by the 
district court in either the district of confinement or the district where the 
sentencing court is located.2921
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Custody, in the sense of a significant restraint on liberty,2922 is a jurisdic
tional prerequisite for habeas review.2923 A prisoner must be in custody at the 
time a habeas petition is filed,2924 but subsequent release will not defeat 
jurisdiction.2925 Furthermore, a prisoner’s release while a habeas petiton is 
pending will not render the petition moot, as long as collateral consequences 
continue.292^ Future incarceration also may be attacked collaterally, whether 
it is a consecutive sentence that has yet to begin2927 or a sentence stayed 
pending appeal.2928

This term the Seventh Circuit held in Waste Management of Wisconsin, 
Inc. v. Fokakis2™ that a corporation’s inherent inability to satisfy the custody 
requirement does not entitle it to alternative collateral relief from a criminal 
conviction.2930 In Fokakis the corporation brought suit under the civil rights 
laws2931 to expunge its criminal conviction for violation of a state antitrust 
law.2932 The corporation argued that its inability to meet the custody 
requirement and thus to obtain habeas relief should have entitled it to 
alternative collateral relief.2933 The court, however, reasoned that because the 
corporation was excepted from custody as an incident of its unique status in 
society, it was seeking “not parity with similarly situated individuals but 
preferential treatment” by requesting collateral relief from the conviction.2934

A prior determination of a claim by the Supreme Court generally precludes 
habeas review.2935 Similarly, a federal judge may dismiss petitions raising

2922. See Jones v. Cunningham, 371 U.S. 236, 242-43 (1963) (petitoner released under supervision of 
parole board still sufficiently restrained to meet “in custody” requirement).

2923. 28 U.S.C. §§ 2241(c)(3), 2254(a) (1976). One view is that the emphasis on physical restraint of the 
in-custody requirement is unrelated to the modern functions of habeas corpus. See Developments in the 
Law—Federal Habeas Corpus, 83 Harv. L. Rev. 1038, 1076 (1970) (physical custody requirement rooted 
in nature of writ as device compelling respondent to bring prisoner before court; habeas no longer serves 
this purpose because prisoner may be voluntarily before court).

2924. See Duke v. White, 616 F.2d 955, 956 (6th Cir. 1980) (per curiam) (section 1983 action to 
expunge state felony conviction cannot be considered habeas petition because petitioner not in custody 
when complaint filed).

2925. Carafas v. Lavallee, 391 U.S. 234, 238 (1968).
2926. See id. at 237-38 (petitioner unconditionally released after filing habeas petition satisfies custody 

requirement when petitioner barred from jury duty, voting, and certain jobs because of conviction); 
Graham v. Smith, 602 F.2d 1078, 1081 (2nd Cir.) (expiration of petitioner’s sentence while habeas petition 
pending does not moot petition), cert, denied. 444 U.S. 995 (1979).

2927. See Peyton v. Rowe, 391 U.S. 54, 62 (1968) (prisoner’s collateral attack on second of two 
consecutive sentences while still serving first sentence not premature). Conversely, the Seventh Circuit held 
that a court has jurisdiction when a prisoner confined under one judgment attacks the validity of a separate 
prior conviction, if the prior conviction prolongs the period of confinement. See Harrison v. Indiana, 597 
F.2d 115, 117 (7th Cir. 1979) (habeas court has jurisdiction over petition challenging conviction even 
though sentence fully served when conviction prolonged ultimate release).

2928. See Hensley v. Municipal Court, 411 U.S. 345, 351-52 (1973) (petitioner released on own 
recognizance pending appeal meets custody requirement when stay of sentence extended after exhaustion 
of appeal); Sawyer v. Sandstorm, 615 F.2d 311, 313 n.l (5th Cir. 1980) (petitioner meets custody 
requirement when state court stays sentence pending federal collateral review).

2929. 614 F.2d 138 (7th Cir. 1980).
2930. Id. at 141-42.
2931. The action was initiated pursuant to 42 U.S.C. § 1983 (1976), which creates a federal right of 

action for persons deprived of federal rights under color of state law. Id.
2932. 614 F.2d at 139 & n.3.
2933. Id. at 141.
2934. Id.
2935. 28 U.S.C. § 2244(c) (1976). A prior adjudication by the Supreme Court on appeal or by writ of 
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claims previously denied on the merits by a federal court,* 2936 as well as 
petitions raising stale claims that prejudice the state’s ability to respond.2937 
Finally, federal courts ensure that all federal collateral claims satisfy the 
requirements for habeas relief by treating as habeas petitions all actions that 
challenge the fact or duration of confinement.2938

certiorari is conclusive unless the habeas applicant pleads the existence of material evidence not presented 
in the earlier proceedings. Id. See Faulk v. Mabry, 600 F.2d 172, 174 (8th Cir. 1979) (per curiam) (habeas 
petitioner barred from relitigating speedy trial claim dismissed on direct appeal by Supreme Court).

2936. 28 U.S.C. § 2244(b) (1976). Successive petitions may be dismissed if no new grounds are asserted 
or if the judge finds that the failure to assert new grounds earlier constituted an abuse of the writ. Section 
2254 Rules, supra note 1, rule 9(b). Compare Paprskar v. Estelle, 612 F.2d 1003, 1006 (5th Cir.) (petitioner 
did not abuse writ by bringing second petition raising ineffective assistance of counsel claim when first 
petition, seeking credit for “good time,” was filed), cert, denied, 49 U.S.L.W. 3221 (Oct. 7, 1980) with 
Sinclair v. Blackbum, 599 F.2d 673, 675 (5th Cir. 1979) (per curiam) (successive petition properly 
dismissed when applicant presented no new ground for relief and prior determination on merits was 
adverse), cert, denied, 444 U.S. 1023 (1980). The burden is on the Government to plead abuse of the writ. 
Section 2254 Rules, supra note 1, rule 9 note (Advisory Committee Notes).

2937. Section 2254 Rules, supra note 1, rule 9(a). This provision is not a statute of limitations but an 
application of the equitable doctrine of laches. The Advisory Committee Notes indicate that the rule 
creates a presumption of prejudice to the state if habeas is sought more than five years after the date of 
judgment. Id., rule 9 note (Advisory Committee Notes). The petitioner may either rebut the presumption 
or show that he neither knew nor, with reasonable diligence, could have known of the grounds for relief. 
Id.; see Davis v. Adult Parole Authority, 610 F.2d 410, 416 (6th Cir. 1979) (habeas challenge to fourteen- 
year-old state conviction not barred if petitioner can rebut presumption of prejudice on remand); Ellis v. 
Mabry, 601 F.2d 363, 364-65 (8th Cir. 1979) (per curiam) (to dismiss delayed habeas petition court must 
make findings under rule 9 regarding prejudice to state and cause for delay).

2938. See Preiser v. Rodriguez, 411 U.S. 475, 489, 500 (1973) (equitable action under 28 U.S.C. § 1983 
(1976) to restore good time credits thereby securing release from prison constitutes habeas claim requiring 
exhaustion; habeas thus provides exclusive remedy); White v. Bloom, 621 F.2d 276, 281 (8th Cir. 1980) 
(portion of § 1983 complaint challenging fact of confinement must be treated as habeas petition); Keenan v. 
Bennett, 613 F.2d 127, 129 (5th Cir. 1980) (prisoner’s § 1983 challenge to method of revoking good time 
credits seeking declaratory, monetary, and injunctive relief must be treated as habeas petition).

2939. 28 U.S.C. § 2254(a) (1976).
2940. See Isaac v. Engle, No. 78-3488, slip op. at 8 (6th Cir. Feb. 8, 1980) (habeas relief granted for due 

process violation of refusing to accord petitioner benefit of change in state law when change given general 
retroactive effect); Rios v. Chavez, 620 F.2d 702, 708 (9th Cir. 1980) (habeas relief granted for double 
jeopardy violation); Sims v. Engle, 619 F.2d 598, 605 (6th Cir. 1980) (same); Smith v. Rowe, 618 F.2d 
1204, 1206 (7th Cir. 1980) (per curiam) (habeas relief granted for due process violation in prosecutorial 
comment on alibi witness’ failure to come forward before trial); Cole v. Wyrick, 615 F.2d 1206, 1208 (8th 
Cir. 1980) (habeas relief granted to petitioner sentenced under statute that violated equal protection); 
Green v. Loggins, 614 F.2d 219, 223 (9th Cir. 1980) (habeas relief granted for due process violation in 
admitting identification evidence); Martinez v. Estelle, 612 F.2d 173, 180 (5th Cir. 1980) (habeas relief 
granted for due process violation of failing to determine constitutionality of prior conviction considered in 
setting sentence); Lovett v. Butterworth, 610 F.2d 1002, 1007 (1st Cir. 1979) (habeas relief granted for due 
process violation resulting from possible prosecutorial vindictiveness), cert, denied, 100 S. Ct. 3039 (1980); 
Charles v. Anderson, 610 F.2d 417, 423 (6th Cir. 1979) (habeas relief granted for due process violation 
when petitioner cross-examined at trial about his silence after administration of Miranda warnings); 
Passmore v. Estelle, 607 F.2d 662, 664 (5th Cir. 1979) (per curiam) (habeas relief granted for sixth 
amendment ineffective assistance of counsel violation), cert, denied, 100 S. Ct. 2155 (1980); Tully v. Scheu, 
607 F.2d 31, 33 (3d Cir. 1979) (habeas relief granted for sixth amendment right to counsel violation); cf.

Issues Cognizable. A state prisoner may challenge his confinement on
the grounds that it violates the Constitution, laws, or treaties of the United 
States.2939 Although most constitutional violations are cognizable on collater
al attack in federal courts,2940 not all constitutional errors are sufficiently 
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grave to warrant habeas relief.2941 Courts have also refused to grant relief for 
many trial court actions that arguably constitute error, but are viewed as 
harmless.2942 Courts likewise have held many prosecutorial indiscretions not 
sufficiently egregious to warrant habeas relief.2943

Grace v. Butterworth, No. 79-1422, slip op. at 7 (1st Cir. Feb. 5, 1980) (no habeas review available when 
petitioners unable to cite federal authority for assertion that mention of punishment in jury instruction 
violates Constitution); Brown v. Nutsch, 619 F.2d 758, 763 (8th Cir. 1980) (habeas petitioner may raise 
constitutional challenge before extradition attacking asylum state’s findings that petitioner charged with 
crime in demanding state and is fugitive; habeas unavailable to challenge extradition after petitioner 
transferred).

2941. See Collins v. Turner, 599 F.2d 657, 658 (5th Cir. 1979) (per curiam) (habeas relief not warranted 
despite state’s failure to hold preliminary probation revocation hearing when state held full evidentiary 
hearing; release would be extreme remedy).

2942. See Jacobs v. Redman, 616 F.2d 1251, 1257 (3d Cir.) (although appellate court “deeply troubled” 
by trial court’s failure to ask questions proposed by defendant on voir dire, failure did not rise to 
constitutional error), cert, denied, 100 S. Ct. 2170 (1980); Jenkins v. Bordenkircher, 611 F.2d 162, 167-68 
(6th Cir. 1979) (although trial court may have abused its discretion in denying severance when codefendant 
presented antagonistic defense, any resulting error was harmless), cert, denied, 100 S. Ct. 2169 (1980); 
Wacht v. Cardwell, 604 F.2d 1245, 1247 (9th Cir. 1979) (trial judge’s “technical omission” in failing to 
inform petitioner of ineligibility for parole before accepting guilty plea does not warrant habeas relief 
absent prejudice); cf. Davis v. Alabama, 596 F.2d 1214, 1221 (5th Cir. 1979) (appointed counsel’s failure to 
develop insanity defense does not warrant habeas relief absent showing of prejudice; remanded for hearing 
on prejudice), vacated and remanded on other grounds, 100 S. Ct. 1827 (1980).

2943. Compare Quigg v. Crist, 616 F.2d 1107, 1110 (9th Cir. 1980) (prosecutor’s question regarding 
petitioner’s silence upon arrest harmless error when defense counsel did not object, petitioner’s silence not 
stressed in closing argument, and evidence of guilt substantial) and De Martino v. Weidenburner, 616 F.2d 
708, 711 (3d Cir. 1980) (prosecutor’s nondisclosure of exculpatory evidence does not warrant habeas relief 
when petitioner had identical evidence available and evidence of questionable value) and Cobb v. 
Wainwright, 609 F.2d 754, 755-56 (5th Cir.) (prosecutor’s inflammatory argument not sufficiently 
prejudicial to warrant habeas relief; in habeas proceeding, more than undesirability or universal 
condemnation must be shown), cert, denied, 100 S. Ct. 2991 (1980) with Sennett v. Sheriff of Fairfax 
County, 608 F.2d 537, 538 (4th Cir. 1979) (prosecutor’s nondisclosure of names of material eyewitnesses 
after specific defense request warrants habeas relief when evidence not merely cumulative and prosecutor’s 
case strong) and Goodloe v. Parratt, 605 F.2d 1041, 1045-46 (8th Cir. 1979) (state’s change in theories of 
prosecution at trial without adequate notice to defendant constitutes due process violation warranting 
habeas relief).

2944. 443 U.S. 307 (1979).
2945. Id. at 319.
2946. 362 U.S. 199 (1960).
2947. Id. at 206.
2948. See Speigner v. Jago, 603 F.2d 1208, 1212-14 (6th Cir. 1979) (noting certiorari granted in Jackson 

and disavowing literal interpretation of Thompson “no evidence" test in reviewing sufficiency of state 
murder conviction), cert, denied, 444 U.S. 1076 (1980); Jones v. Perini, 599 F.2d 129, 131 (6th Cir.) (per 
curiam) (recognizing that literal interpretation of Thompson essentially eliminates habeas review and is no 
longer consistent with Supreme Court interpretation of Thompson) (Peck, J., concurring), cert, denied, 444 
U.S. 918 (1979).

Last term in Jackson v. Virginia2944 the Supreme Court enlarged the scope 
of habeas review for sufficiency of the evidence in criminal convictions. The 
new standard looks to whether any rational trier of fact, after viewing the 
evidence in the light most favorable to the prosecution, could find the 
defendant guilty beyond a reasonable doubt.2945 The prior standard, set forth 
in Thompson v. City of Louisville,2946 required the defendant to show that 
there was no evidence to support the state conviction.2947 One circuit was 
already applying a less stringent standard of review for constitutional 
sufficiency in anticipation of Jackson,2948 but the revised standard has not yet 
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produced dramatic results.2949 Two per curiam decisions2950 handed down by 
the Supreme Court in the wake of Jackson do not indicate clearly whether the 
new test signifies a significantly different standard of review of state 
convictions. In the first case, Moore v. Duckworth,2951 the Court acknowl
edged that the courts below had erred in applying the Thompson “no
evidence” test, but concluded that a remand was unnecessary because it found 
that under the Jackson standard, the evidence in support of the conviction 
was constitutionally adequate.2952 In the second opinion, Pilon v. Bor- 
denkircher2953 the Court ordered a remand to determine whether the 
petitioner’s conviction for manslaughter would have satisfied the Jackson 
standard2954 because the lower court erroneously applied the Thompson 
standard.2955

2949. See Pate v. Wainwright, 607 F.2d 669, 670 (5th Cir. 1979) (per curiam) (applying Jackson 
standard retroactively to state murder conviction based on circumstantial evidence because outcome no 
different under Thompson standard).

2950. Pilon v. Bordenkircher, 444 U.S. 1 (1979) (per curiam); Moore v. Duckworth, 443 U.S. 713 
(1979) (per curiam).

2951. 443 U.S. 713 (1979) (per curiam).
2952. Id. at 715.
2953. 444 U.S. 1 (1979) (per curiam).
2954. Id. at 3.
2955. Id. at 2.
2956. 428 U.S. 465 (1976).
2957. Id. at 494. See Moore v. Lane, 612 F.2d 1046, 1047 (7th Cir. 1980) (per curiam) (petitioner 

barred under Stone from relitigating fourth amendment challenge to identification based on photo evidence 
taken during illegal stop); Faulisi v. Pinkney, 611 F.2d 176, 178 (7th Cir. 1979) (per curiam) (petitioners 
barred under Stone from rearguing fourth amendment challenge to identification produced after 24-hour 
prearrest detention and unsuccessful prior lineup).

2958. Stone v. Powell, 428 U.S. 465, 503 (1976) (Brennan, J., dissenting).
2959. See Wainwright v. Sykes, 433 U.S. 72, 87 n. 11 (1977) (reserving question of whether Stone applies 

to alleged Miranda violation).
2960. See Brewer v. Williams, 430 U.S. 387, 414 & n.3 (1977) (reserving question of whether Stone 

applies to sixth amendment claim when Stone issue not raised in briefs but only on oral argument) (Powell, 
J., concurring).

2961. See Rose v. Mitchell, 443 U.S. 545,561 (1979) (Stone inapplicable to claim alleging that state trial 
court operates discriminatory grand jury system because trial court unlikely to give claim full and fair 
hearing); Barksdale v. Blackburn, 610 F.2d 252, 257 (5th Cir.) (same), reh. granted, 616 F.2d 254 (1980).

2962. See Sanders v. Oliver, 611 F.2d 804, 808 (10th Cir. 1979) (“opportunity for full and fair 
litigation” provided by suppression hearing at which only affiant could testify and petitioner limited to 
cross-examination when review possible by state courts), cert, denied, 49 U.S.L.W. 3219 (Oct. 7, 1980).

When the Supreme Court announced in Stone v. Powell2956 that habeas 
review would no longer be available for fourth amendment claims when a 
state prisoner is given “an opportunity for full and fair litigation” of the claim 
in state court,2957 there was concern that the decision presaged “substantial 
evisceration of federal habeas corpus jurisdiction . . . ,”2958 Nevertheless, 
courts have not extended Stone when the opportunity has arisen in cases 
involving fifth,2959 sixth,2960 and fourteenth2961 amendment claims. In the 
fourth amendment context, however, courts have found the “opportunity for 
full and fair litigation” required by Stone in a broad range of circumstances. 
This term courts held the opportunity requirement satisfied when the habeas 
petitioner was not allowed to present witnesses at a pretrial suppression 
hearing2962 and when the state court misallocated the burden of proof in its 
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adjudication of a fourth amendment claim.2963 The Fifth Circuit, in Williams 
v. Brown,2964 held Stone to apply when a procedural error prevented the state 
courts from considering the petitioner’s fourth amendment claim on the 
merits.2965 After his conviction, the petitioner in Williams discovered that a 
search warrant that was used to obtain incriminating evidence was based on 
an inaccurate affidavit that he alleged was deliberately falsified.2966 A state 
habeas court dismissed his fourth amendment claim, erroneously concluding 
that the trial court had thoroughly considered the issue.2967 The Fifth Circuit 
affirmed the district court’s denial of relief, holding that in the absence of 
allegations that state processes are “routinely or systematically applied ... to 
prevent the actual litigation of fourth amendment claims on their merits,” 
Stone precludes habeas review despite procedural mistakes that prevent the 
presentation of such claims.2968

Claims alleging violations of state law generally are not cognizable2969 
unless they raise federal constitutional issues.2970 Claims alleging violations of

2963. See Palmigiano v. Houle, 618 F.2d 877, 882 (1st Cir. 1980) (“opportunity for full and fair 
litigation” of illegal arrest claim provided when state court misallocated burden of proof in state habeas 
proceeding because misallocation was harmless error).

2964. 609 F.2d 216 (5th Cir. 1980).
2965. Id. at 220.
2966. Id. at 217, 219 n.5.
2967. Id. at 218.
2968. Id. at 220. The Fifth Circuit reasoned that its holding was merely an extension of Swicegood v. 

Alabama, 577 F.2d 1322 (5th Cir. 1978), which the court read as applying Stone despite a state court’s 
erroneous determination of a defendant’s fourth amendment claim. 609 F.2d at 220. The Swicegood court, 
however, expressly held that Stone precluded a consideration of the merits of the petitioner’s claims 
because the state provided an opportunity for a full and fair hearing, thus leaving undetermined the 
correctness of the state court’s decision. 577 F.2d at 1324-25.

2969. See Parrish v. Wainright, 614 F.2d 1028, 1029 (5th Cir. 1980) (per curiam) (whether document 
signed by petitioner was “check” within meaning of parole condition is matter of state law and not of 
constitutional dimension); Stuckey v. Stynchombe, 614 F.2d 75, 76 (5th Cir. 1980) (petitioner’s claim that 
state’s failure to object to sentence constituted waiver of right to appeal is matter of state law not cognizable 
in federal habeas proceeding); Easter v. Estelle, 609 F.2d 756, 758 (5th Cir. 1980) (failure to charge jury on 
lesser included offense not federal constitutional matter); Monk v. Blackburn, 605 F.2d 837, 839 (5th Cir. 
1979) (correctness of state supreme court’s interpretation of state law barring impeachment of party’s own 
witness not cognizable in federal habeas proceeding), cert, denied, 445 U.S. 933 (1980); LaRoche v. 
Wainwright, 599 F.2d 722, 725 (5th Cir. 1979) (refusing to review petitioner’s claim that state court erred 
in using voluntariness hearing, rather than new trial required by state law, to remedy improper use of 
petitioner’s statements for impeachment purposes).

2970. See Knutson v. Brewer, 619 F.2d 747, 749-50 (8th Cir. 1980) (considering on merits petitioner’s 
due process claim that state court misapplied state statute); Cox v. Hutto, 619 F.2d 731, 736 (8th Cir. 1980) 
(considering on merits petitioner's claim that trial court denied due process by failing to inquire into 
voluntariness of stipulation when state law provided for jury determination of issue); Burnett v. Illinois, 
619 F.2d 668, 673 (7th Cir. 1980) (considering on merits petitioner’s due process claim that state court, in 
finding waiver, arbitrarily denied petitioner’s state right to 12-person jury); Peery v. Sielaff, 615 F.2d 402, 
404 (7th Cir. 1979) (per curiam) (failure of state court to instruct jury on lesser offense usually does not 
present federal constitutional question and thus will not be considered in federal habeas proceeding unless 
petitioner alleges fundamental defect resulting in complete miscarriage of justice), cert, denied, 100 S. Ct. 
2163 (1980); Kehn v. McFaul, 614 F.2d 1120, 1121 (6th Cir. 1980) (per curiam) (whether jurors allowed to 
take notes during trials is question of state law; petitioner’s due process claim cognizable but lacking in 
merit, thus habeas relief denied); Brinlee v. Crisp, 608 F.2d 839, 854 (10th Cir. 1979) (error by state court 
in instructing jury not cognizable on habeas review unless errors rendered trial fundamentally unfair), cert, 
denied, 444 U.S. 1047 (1980); Klimas v. Mabry, 599 F.2d 842, 847 (8th Cir. 1979) (considering on merits 
petitioner’s due process claim that state court failed to comply with sentencing provisions of state law). 
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federal law are cognizable only if the petitioner asserts an error that 
constitutes a fundamental defect resulting in a complete miscarriage of 
justice.2971

Exhaustion and Waiver. The obligation upon state prisoners to present
their claims to state courts in order to allow those courts the first opportunity 
to correct constitutional error is a requirement of comity rather than a 
jurisdictional prerequisite.2972 Pretrial relief is available but rarely granted.2973 
The exhaustion doctrine requires state prisoners to take claims to the highest 
possible state court either through direct appeal or collateral attack.2974 
Failure to exhaust state administrative2975 and judicial remedies generally bars 
relief.2976

2971. Fasano v. Hall, 615 F.2d 555, 558 (1st Cir. 1980) (“fundamental defect” test of cognizability 
applies to federal nonconstitutional claims in state prisoner’s habeas petition; violation of Interstate 
Agreement on Detainers Act not cognizable because not fundamental defect). The “fundamental defect” 
test originated in the context of motions under section 2255 filed by federal prisoners. See note 2857 supra 
and accompanying text (application of “fundamental defect” test to claims raised by federal prisoners).

2972. See Fay v. Noia, 372 U.S. 391, 419-20 (1963) (comity provides basis for doctrine of abstention by 
which federal courts defer until state courts decide federal questions raised in state proceedings).

2973. See Neville v. Cavanagh, 611 F.2d 673, 675-76 (7th Cir. 1979) (after new trial granted, relief 
denied despite determination of claim by state supreme court because habeas relief available after new 
trial), cert, denied, 100 S. Ct. 1834 (1980). But cf. Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 488- 
90 (1973) (petitioner serving sentence in one state granted pretrial habeas relief to compel speedy trial in 
another state). The Seventh Circuit in Neville distinguished Braden on the ground that the petitioner in 
Braden sought to compel a state trial, but the petitioner in Neville sought to avoid a trial. 611 F.2d at 675- 
76. Thus, the petitioner in Neville sought to disrupt the state judicial process. Id. at 676.

2974. 28 U.S.C. § 2254(b), (c) (1976); see Goodloe v. Parratt, 605 F.2d 1041, 1048 (8th Cir. 1979) 
(despite serious federal constitutional questions raised by petition, court must abstain because state court 
interpretation of state law might make decision unnecessary; petitioner must file for postconviction relief in 
state court); Leonard v. Wainwright, 601 F.2d 807, 808 (5th Cir. 1979) (per curiam) (dismissal of petition 
affirmed without prejudice when pro se applicant failed to indicate on habeas form he had taken claim to 
highest state court); Burton v. Oliver, 599 F.2d 49, 50 (5th Cir. 1979) (per curiam) (exhaustion requirement 
satisfied when petitioner took direct appeal but not state collateral attack). But cf. Tully v. Scheu, 607 F.2d 
31, 36 (3d Cir. 1979) (petitioner not required to seek state postconviction relief on claim of breached plea 
bargain because state violated petitioner’s right to counsel at sentence reduction hearing; petitioner would 
face substantially higher burden than in sentence reduction hearing). The Supreme Court resolved 
confusion over the interpretation of section 2254(c) by requiring a state prisoner to pursue only direct 
appeal to exhaust state remedies. Brown v. Allen, 344 U.S. 443, 447 (1953). A state prisoner need not apply 
for certiorari to the United States Supreme Court in order to satisfy the exhaustion requirement. Fay v. 
Noia, 372 U.S. 391, 435 (1963).

2975. See Baxter v. Estelle, 614 F.2d 1030, 1031-32 (5th Cir. 1980) (state remedies not exhausted 
because petitioner failed to pursue appeal of prison punishment to Director of Corrections).

2976. See Cherry v. Director, State Bd. of Corrections, 613 F.2d 1262, 1265 (5th Cir. 1980) (failure to 
present to any state court allegation that state concealed arrangement with eyewitness testifying against 
petitioner precludes habeas review); United States v. Warren, 610 F.2d 680, 684 (9th Cir. 1980) (failure to 
exhaust state remedies for claim alleging breached plea agreement precludes district court from construing 
rule 35 motion for relief as habeas petition); Saylor v. Overberg, 608 F.2d 670 (6th Cir. 1979) (failure to 
exhaust state remedies for ineffective assistance of counsel claim precludes habeas review); Saloma v. 
Virginia, 605 F.2d 1329, 1330 (4th Cir. 1979) (petition dismissed because brevity of short form record 
precluded determination of exhaustion of state remedies); Rice v. Parratt, 605 F.2d 1091, 1093 (8th Cir. 
1979) (per curiam) (failure to exhaust state remedies when petitioner claims no effective state remedies 
exist not excused when state attorney general certifies availability of such remedies); Williams v. 
Wainwright, 604 F.2d 404, 407 (5th Cir. 1979) (per curiam) (failure to raise issue in stipulated record 
prevents exhaustion when district court dismissed petition on record); Lockett v. Illinois Parole and



584 The Georgetown Law Journal [Vol. 69:211

The exhaustion doctrine also requires that a state prisoner articulate the 
substance of his federal claim to allow state court determination of the federal 
aspects of the claim.* 2977 A petition that is so vague that it conceals the federal 
claim2978 or that is materially altered on habeas review2979 does not satisfy the 
exhaustion requirement. Presentation of a claim to a state court does satisfy 
the exhaustion requirement, even if the state court chooses not to address the 
claim.2980 The circuits continued to split this term over whether to dismiss 
petitions raising both exhausted and unexhausted claims.2981

Pardon Bd., 600 F.2d 116, 118 (7th Cir. 1979) (failure to exhaust state remedies requires petition’s 
dismissal); Van Poyck v. Wainwright, 595 F.2d 1083, 1085 (5th Cir. 1979) (failure to exhaust claim alleging 
error in entry of guilty plea precludes presentation of issue in habeas petition).

2977. See Picard v. Connor, 404 U.S. 270, 275-78 (1971) (claim alleging illegal indictment argued in 
state court solely on state law grounds failed to present federal equal protection claim); Gayle v. LeFevre, 
613 F.2d 21, 22-23 (2d Cir. 1980) (claim alleging fair trial violation based on judge’s conduct not exhausted 
when no federal constitutional claims raised in state appellate brief); Johnson v. Metz, 609 F.2d 1052, 1053- 
55 (2d Cir. 1979) (claim alleging trial judge’s intervention deprived petitioners of fair trial did not exhaust 
state remedies by citing only state law on direct appeal).

2978. See Twitty v. Smith, 614 F.2d 325, 331-32 (2d Cir. 1979) (mention of ineffective assistance of 
counsel in petitioner’s appellate brief insufficient to exhaust state remedies as to other related issues first 
raised in habeas petition); Easter v. Estelle, 609 F.2d 756, 758-59 (5th Cir. 1980) (general objection to jury 
charge insufficient to show exhaustion of claim alleging improper instruction on culpability).

2979. See Turner v. Fair, 617 F.2d 7, 11 (1st Cir. 1980) (habeas relief barred for failure to exhaust state 
remedies when petitioner materially altered theory upon which sixth amendment claim presented to state 
court). If the facts and legal theory in the habeas claim are essentially the same as those presented to the 
state courts, the exhaustion requirement may be satisfied. See Picard v. Connor, 404 U.S. 270, 278 (1971) 
(petitioner not required to cite “book and verse of Constitution” when facts and legal theory essentially the 
same in federal habeas attack as in state appeal); Bellavia v. Fogg, 613 F.2d 369, 371 n.3 (2d Cir. 1979) 
(state remedies exhausted by presentation of issues in state coram nobis petition despite fact claims were 
"quite different” and habeas petition “added a gloss” because interests of justice served).

2980. Smith v. Digmon, 434 U.S. 332, 333-34 (1978) (per curiam) (claim raised by state prisoner’s brief 
but not addressed by state appellate court satisfies exhaustion requirement).

2981. The majority of circuits review the exhausted claims but dismiss the unexhausted claims in such 
“mixed” petitions. E.g., Davis v. Campbell, 608 F.2d 317, 320 (8th Cir. 1979) (per curiam) (reviewing 
exhausted claims, dismissing unexhausted claims); Callahan v. LeFevre, 605 F.2d 70, 73 (2d Cir. 1979) 
(despite rule that court must examine entire jury charge when petition alleges error in instructions, 
unexhausted claims cannot provide independent grounds for habeas relief); Balthazar v. Superior Court, 
573 F.2d 698, 699 (1st Cir. 1978) (federal court empowered to decide exhausted claims despite existence of 
unexhausted alternative claims); Trantino v. Hatrak, 563 F.2d 86, 96 n.20 (3d Cir.) (rejecting rule of Fifth 
and Ninth Circuits and allowing consideration of exhausted claims stated in petition), cert, denied, 435 
U.S. 928 (1977); Meeks v. Jago, 548 F.2d 134, 137-38 (6th Cir. 1976) (unexhausted claims dismissed, 
exhausted claims reviewed), cert, denied, 434 U.S. 844 (1977); Smith v. Goffney, 462 F.2d 663, 665 (10th 
Cir. 1972) (same); Brown v. Wisconsin State Dep’t of Public Welfare, 457 F.2d 257, 259 (7th Cir.) (same), 
cert, denied, 409 U.S. 862 (1972); Hewett v. North Carolina, 415 F.2d 1316, 1320 (4th Cir. 1969) (federal 
court must hear exhausted claim despite inclusion in single petition of inexhausted claim).

The Fifth and Ninth Circuits, however, dismiss the entire petition, refusing to review either the 
exhausted or unexhausted claims. See Miller v. Wainwright, 598 F.2d 431, 432 (5th Cir. 1979) (per curiam) 
(affirming denial of habeas petition raising both exhausted and unexhausted claims); Carothers v. Rhay, 
594 F.2d 225, 228 (9th Cir. 1979) (failure to exhaust state remedies for any claim in habeas petition requires 
dismissal of entire petition); Galtieri v. Wainwright, 582 F.2d 348, 355-56 (5th Cir. 1978) (en banc) 
(comity, avoidance of piecemeal litigation, and judicial economy require dismissal of “mixed” petitions); 
Gonzales v. Stone, 546 F.2d 807, 809-10 (9th Cir. 1976) (same).

Both the Fifth and the Ninth Circuit, however, will review “mixed” petitions in certain circumstances. 
See Mayberry v. Davis, 608 F.2d 1070, 1072 n.3 (5th Cir. 1979) (when district court reviews all claims 
without considering exhaustion issue, appellate court will address merits despite possibility some claims 
not exhausted); Canet v. Turner, 606 F.2d 89, 91 n.l (5th Cir. 1979) (per curiam) (when district court 
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Habeas claims by state prisoners may, in certain circumstances, be heard 
despite the failure to exhaust state remedies.2982 When state law provides no 
remedy, exhaustion is not required;2983 if, however, the state remedy is merely 
uncertain, a prisoner will be required to seek state relief.2984 An unexhausted 
claim may also be raised in a circuit that allows waiver of exhaustion either 
expressly2985 or by the state’s failure to object.2986

reviews both exhausted and unexhausted claims, appellate court can review exhausted claims and dismiss 
unexhausted claims); Carothers v. Rhay, 594 F.2d 225, 228-29 (9th Cir. 1979) (if district court reaches 
merits of all claims in “mixed” petition, appellate court will review disposition on merits); Galtieri v. 
Wainwright, 582 F.2d 348, 363 (5th Cir. 1978) (en banc) (same); cf. Bufalino v. Reno, 613 F.2d 568, 570-71 
(5th Cir. 1980) (despite district court’s review of all claims when none exhausted, petition should be 
dismissed; to extend Galtieri would ignore codified exhaustion requirement).

2982. In extraordinary circumstances, a petitioner may be granted interlocutory relief without 
exhausting state remedies. See Shaw v. Martin, 613 F.2d 487, 490-91 (4th Cir. 1980) (granting stay of 
execution of death sentence despite failure to exhaust state remedies).

2983. See Miller v. Wainwright, 598 F.2d 431, 432 (5th Cir. 1979) (per curiam) (petitioner not required 
to exhaust state remedies when no state law remedy exists); Perez v. Wainwright, 594 F.2d 159, 161 (5th 
Cir. 1979) (same), vacated on other grounds, 100 S. Ct. 3032 (1980).

2984. See Hoover v. New York, 607 F.2d 1040, 1042 (2d Cir. 1979) (per curiam) (exhaustion requires 
state prisoner to present claim of involuntary guilty plea even if availability of state collateral relief 
uncertain). An intervening change in state law usually requires a habeas petitioner to return to state court 
to exhaust possible remedies. Canet v. Turner, 606 F.2d 89, 91 (5th Cir. 1979) (per curiam) (exhaustion 
requires pursuit of new remedy made available after habeas petition executed but prior to filing); cf. Wynn 
v. Mahoney, 600 F.2d 448, 450 n.l, 451 (4th Cir.) (petitioner’s claim exhausted when state law on self
defense jury instructions held unconstitutional but only prospective relief granted), cert, denied, 444 U.S. 
950 (1979). A showing of futility in proceeding with claims in state court can exempt a prisoner from 
exhaustion. See Grace v. Butterworth, No. 79-1422, slip op. at 9 (1st Cir. Feb. 5, 1980) (petitioner not 
required to seek new trial in state court; any such attempt futile because state would apply contemporane
ous objection rule); Stanley v. Wainwright, 604 F.2d 379, 381 (5th Cir. 1979) (per curiam) (exhaustion by 
state appeal not required because futile when codefendant’s identical claim rejected by state appellate 
court), cert, denied, 100 S. Ct. 3019 (1980); Colon v. Fogg, 603 F.2d 403, 406 (2d Cir. 1979) (same); cf. 
Bailey v. Blackburn, 597 F.2d 64, 65 (5th Cir. 1979) (per curiam) (futility not shown when state court may 
change position on issue because of recent en banc circuit decision).

2985. The Fourth and Fifth Circuits recognize a prosecutor’s explicit waiver. Houston v. Estelle, 569 
F.2d 372, 375-76 (5th Cir. 1978); Jenkins v. Fitzberger, 440 F.2d 1188, 1189 (4th Cir. 1971) (per curiam). 
The First, Second, and Third Circuits have refused to recognize prosecutorial waiver of exhaustion. 
Trantino v. Hatrack, 563 F.2d 86, 96 (3d Cir.), cert, denied. 435 U.S. 928 (1977); Sostre v. Festa, 513 F.2d 
1313, 1314 n. 1 (2d Cir. 1975); Needel v. Scafati, 412 F.2d 761, 766 (1st Cir. 1969). The Eighth Circuit has, 
in dicta, recognized prosecutorial waiver. Davis v. Campbell, 608 F.2d 317, 320 n.10 (8th Cir. 1979) (per 
curiam); see Blackwell v. Wolff, 454 F.2d 48, 50 (8th Cir. 1972) (fact that prosecutor has not explicitly 
waived exhaustion is reason to require petitioner to exhaust state remedies). The court in Blackwell held 
that the state’s total failure to raise exhaustion does not constitute waiver. Id.; cf. Davis v. Campbell, 608 
F.2d at 320 (state’s erroneous concession of exhaustion does not constitute express waiver, thus claims 
barred for failure to exhaust).

2986. See Colon v. Fogg, 603 F.2d 403, 406 (2d Cir. 1979) (waiver of exhaustion found when state failed 
to raise issue until 14 months after claim filed); Messelt v. Alabama, 595 F.2d 247, 250 (5th Cir. 1979) (per 
curiam) (failure of state to raise exhaustion issue in district court prevents assertion on appeal).

2987. Compare Callahan v. LeFevre, 605 F.2d 70, 72-73 (2d Cir. 1979) (counsel’s “strategy” of forgoing 
potentially valid objections to jury instructions constituted deliberate waiver) and Morrison v. Jones, 565 
F.2d 272, 274 (4th Cir. 1977) (after counsel and defendant discussed alternative strategies following 

In addition to the exhaustion requirement, an adequate and independent 
state ground for decision may present another obstacle to habeas relief for a 
state prisoner. Courts find waiver of the right to seek habeas relief in either of 
two situations: (1) when the prisoner deliberately bypasses state proce
dures,2987 or (2) when, absent cause and prejudice, the prisoner inadvertently 
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fails to adhere to a state procedural rule.2988 The Supreme Court, in 
Wainwright v. Sykes,2989 explicitly left the cause and prejudice standard 
undefined.2990

mistrial, failure to assert claim of denial of right to speedy trial during three-year interim between trials 
constituted deliberate waiver) with Fay v. Noia, 372 U.S. 391, 438-40 (1963) (petitioner’s choice to forgo 
appeal when faced with death penalty if reconvicted not deliberate circumvention of state procedures, thus 
habeas claim not waived) and Brmlee v. Crisp, 608 F.2d 839, 855 (10th Cir. 1979) (past escapes by prisoner 
resulting in dismissals of state appeals not deliberate bypass of state procedures waiving right to seek 
federal habeas relief), cert, denied, 444 U.S. 1047 (1980).

2988. Compare Conquest v. Mitchell, 618 F.2d 1053, 1056 (4th Cir. 1980) (no cause and prejudice when 
petitioner objects to admission of confession at trial on substantially different ground than raised on 
collateral attack; habeas review barred) and Parton v. Wyrick, 614 F.2d 154, 157 (8th Cir. 1980) (no cause 
and prejudice when petitioner fails to object to use of his prior defective convictions to impeach him; habeas 
review barred) and Lewis v. Cardwell, 609 F.2d 926, 928 (9th Cir. 1980) (no cause and prejudice when 
petitioner fails to object at trial to use of postarrest silence; habeas review barred) and Gore v. Leeke, 605 
F.2d 741, 743 (4th Cir. 1979) (no cause and prejudice when petitioner fails to object to jury instructions; 
habeas review barred), cert, denied, 444 U.S. 1087 (1980) with Harris v. Spears, 606 F.2d 639, 642-43 (5th 
Cir. 1979) (cause and prejudice found when petitioner failed to object to use of hypothetical testimony in 
cross-examination because testimony never introduced and basis for objection did not ripen until 
prosecution rested). The federal court must dismiss the habeas petition even if a state court, on collateral 
appeal, ruled that a procedural default barred review but went on to consider the merits of the claim. 
Ratcliffe v. Estelle, 597 F.2d 474, 478 (5th Cir. 1979), cert, denied, 444 U.S. 868 (1979). But cf. Baker v. 
Muncy, 619 F.2d 327, 329 (4th Cir. 1980) (federal court may consider merits of petition despite petitioner’s 
failure to adhere to state procedural rule when state trial and supreme court hear claim on merits and do 
not apply procedural default); Cook v. Bordenkircher, 602 F.2d 117, 119 (6th Cir.) (federal court may 
consider merits of petition despite petitioner’s failure to adhere to state procedural rule when state supreme 
court hears claim on merits and alleged error plainly evident in record), cert, denied. 444 U.S. 936 (1979).

2989. 433 U.S. 72 (1977). In Wainwright the Court held that when a federal habeas petitioner fails to 
comply with a state contemporaneous objection rule, the federal court must forgo review on the merits, in 
the absence of a showing of cause and prejudice. Id. at 87; see Madeley v. Estelle, 606 F.2d 560, 561 (5th 
Cir. 1979) (applying Wainwright) (when petitioner fails to object at trial, district court must determine if 
procedural defects show cause and prejudice allowing federal review).

2990. The Court stated that “[w]e leave open for resolution in future decisions the precise definition of
the ‘cause’-and-’prejudice’ standard . . . 433 U.S. at 87. The Sixth Circuit has defined “cause” in the
following terms: “‘cause’ means either that state procedural rules are inadequate or were unfairly applied 
or that neither the defendant nor his attorney could reasonably have been expected to know or appreciate 
the legal significance of the facts upon which the objection is based.’” Grace v. Butterworth, No. 79-1422, 
slip op. at 6 (1st Cir. Feb. 5, 1980) (quoting Canary v. Bland, 583 F.2d 887, 894 (6th Cir. 1978)). In 
applying the Sixth Circuit’s standard, the court in Grace concluded that the procedural rule had not been 
improperly or unfairly applied. Grace v. Butterworth, No. 79-1422, slip op. at 6 (1st Cir. Feb. 5, 1980). 
Further, the court rejected the petitioner’s argument that cause should be found because there was no basis 
in state law for an objection to the alleged error prior to a state decision handed down after the petitioner 
was convicted. The court concluded that defense counsel was “aware enough of the possibility of error . . . 
to object to it at trial.” Id.

2991. 620 F.2d 111 (6th Cir. 1980).
2992. Id. at 114. Most state contemporaneous objection rules include a “manifest injustice” or “plain 

error” provision, under which state appellate review is allowed despite the defendant’s failure to adhere to 
the rule. Id. Hockenbury holds that the application of this exception to the state rule must be left to the 
state court. Id.

This term the Sixth Circuit sought to re-enforce the Wainwright rule 
through its decision in Hockenbury v. Sowders.2991 In Hockenbury the court 
held that a district court must decline habeas review in deference to a state 
court’s application of a plain error exception to a state procedural rule, rather 
than make an independent assessment of plain error.2992 The Court observed 
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that Wainwright clearly defines the role of district courts in preventing 
manifest injustice by requiring that district courts apply the cause and 
prejudice test.2993 The petitioner in Hockenbury had failed to object to veiled 
references to his postarrest silence by the prosecutor in final argument.2994 
The petitioner argued that the Kentucky Supreme Court had considered his 
claim on the merits and thus that the federal district court could also hear the 
claim.2995 The Sixth Circuit held that the district court must determine 
whether failure to comply with the state contemporaneous objection rule was 
a substantial basis for the state court’s denial of the claim.2996 The circuit 
court went on to find that noncompliance with the state rule was the 
substantial basis for the state court’s decision.2997 Because the state procedural 
rule provided the basis for the state court’s finding, the Sixth Circuit held that 
the district court must apply Wainwright's cause and prejudice standard.2998

Hockenbury appears to overrule, sub silentio, language in Cook v. Bordenkircher, 602 F.2d 117 (6th 
Cir.), cert, denied. 444 U.S. 936 (1979), that adopted a plain error rationale for reviewing a petitioner's 
habeas claim despite failure to adhere to a state contemporaneous objection rule. Id. at 119. The petitioner 
in Cook had failed to object at trial to the prosecutor’s allegedly prejudicial closing argument. Id. In 
holding that Wainwright did not bar review, the Court stated that “the alleged error is plainly evident in the 
record." Id. The court further supported its holding by observing that state law did not bar review when 
substantial rights of the defendant were prejudiced, and that the state supreme court had reviewed the 
petitioner’s claim on the merits. Id. The Court also cited Rachel v. Bordenkircher, 590 F.2d 200 (6th Cir.
1978) and Berrier v. Egeler, 583 F.2d 515 (6th Cir.), cert, denied, 439 U.S. 955 (1978), as prior Sixth Circuit 
cases reviewing petitions on the merits under a plain error rationale despite failure to adhere to a state 
procedural rule. 602 F.2d 119.

In Hockenbury the court distinguished Cook as a case in which review was permitted because the court 
found that review was not barred by the state’s procedural rule. 620 F.2d at 114. Thus, the Hockenbury 
court ignored the plain error rationale contained in Cook.

2993. 620 F.2d at 114.
2994. Id. at 113.
2995. Id. at 115.
2996. Id.
2997. Id. at 116. The Sixth Circuit noted the state court's cursory review of the merits and observed 

that such a cursory review was necessary to determine whether manifest injustice was present. Id.
2998. Id.
2999. 606 F.2d 639 (5th Cir. 1979).
3000. Id. at 642-43.
3001. Id. at 641-42.
3002. Id. at 642-43.
3003. Id. at 642.
3004. Id.

This term the Fifth Circuit applied the cause and prejudice standard in 
Harris v. Spears2999 to allow habeas review despite the petitioner’s failure to 
adhere to a state contemporaneous objection rule.3000 The prosecution 
improperly used highly suggestive questions based on unsworn statements 
that were not in evidence.3001 The court found Harris’ failure to object to the 
damaging references at trial did not bar habeas relief because both prongs of 
the Wainwright cause and prejudice test were satisfied.3002 Prejudice resulted 
from the prosecution’s failure to provide appropriate evidentiary foundation 
for the cross-examination and to afford Harris an opportunity to confront the 
source of the alleged statements.3003 The cause requirement of the Wainwright 
test was met because the basis for Harris’ objection did not ripen until the 
close of evidence when the prosecutor could no longer provide a proper basis 
for the cross-examination.3004
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Right to Counsel. Because a petition for habeas relief is technically a
civil action, the sixth amendment does not guarantee counsel to habeas 
petitioners.3005 The rules governing section 2254, however, require that 
counsel be appointed when necessary to allow the petitioner to utilize 
discovery effectively.3006 Further, the court must appoint counsel to represent 
petitioners in evidentiary hearings.3007

Evidentiary Hearings. Although the written findings of fact by a state
court in a proceeding to which the petitioner was a party are presumed to be 
correct,3008 a petitioner is entitled to an evidentiary hearing, at which the 
district court3009 may make independent findings of fact,3010 upon a showing 
that one of eight conditions set forth in 28 U.S.C. § 2254(d) is met.3011 Under 
that section an evidentiary hearing is required either when the merits of the 
factual dispute were not resolved in the state court proceeding,3012 when the 
state’s factfinding procedure was inadequate to afford a full and fair 
hearing,3013 or when the material facts were not adequately developed in the 
state proceeding.3014 When a review of the state record is sufficient to 
determine the issues raised by the petition, no evidentiary hearing is 
necessary.3015 A petitioner is entitled to an evidentiary hearing when the

3005. See Norris v. Wainwright, 588 F.2d 130, 133 (5th Cir.) (no requirement that counsel be appointed 
in habeas evidentiary hearing unless appointment necessary to ensure due process), cert, denied, 444 U.S. 
846 (1979); Hopkins v. Anderson, 507 F.2d 530, 533 (10th Cir. 1974) (no constitutional right to counsel in 
federal habeas proceeding).

3006. Section 2254 Rules, supra note 1, rule 6(a).
3007. Id., rule 8(c); see Wood v. Wainwright, 597 F.2d 1054, 1054 (5th Cir. 1979) (per curiam) 

(remanding for failure to appoint counsel to represent petitioner at evidentiary hearing as required by rule 
8(c)).

3008. 28 U.S.C. § 2254(d) (1976); see Kennedy v. Fairman, 618 F.2d 1242, 1244 & n.3 (7th Cir. 1980) 
(federal habeas court properly relied on state court findings of fact).

3009. Under the Section 2254 Rules, supra note 1, federal magistrates, as well as district courts, may 
conduct evidentiary hearings. Id., rules 8(b), 10.

3010. The district court may, in the exercise of its power to make independent factual determinations, 
reorganize a complicated state record. See Barksdale v. Blackburn, 610 F.2d 253, 259 (5th Cir.), rehearing 
granted, 616 F.2d 254 (1980) (federal court in habeas evidentiary hearing may reorganize voluminous, 
complicated state court record).

3011. Section 2254(d) is a codification of Townsend v. Sain, 372 U.S. 293 (1963). That case defined six 
situations in which a habeas petitioner was entitled to an evidentiary hearing. Id. at 313.

3012. 28 U.S.C. § 2254(d)(1) (1976). See Green v. Loggins, 614 F.2d 219, 224 (9th Cir. 1980) (habeas 
court not limited to state court findings if state court fails to determine reliability of in-court identification); 
Skipper v. Wainwright, 598 F.2d 425, 426 (5th Cir.) (per curiam) (remand ordered for evidentiary hearing 
to resolve question whether petitioner represented at trial by lawyer or legal intern when record 
inconclusive), cert.denied, 444 U.S. 974 (1979).

3013. 28 U.S.C. § 2254(d)(2) (1976). See Brooks v. Hopper, 597 F.2d 57, 59 (5th Cir. 1979) (petitioner 
has right to full evidentiary hearing on claim of conflict of interest in multiple representation when claim 
cannot be assessed without examination of trial transcript and state court failed to do so).

3014. 28 U.S.C. § 2254(d)(3) (1976); see Willett v. Georgia, 608 F.2d 538, 541 (5th Cir. 1979) (when 
state court hearing fails to develop factual basis of guilty plea adequately, habeas court must hold 
evidentiary hearing); Walker v. Wilmot, 603 F.2d 1038, 1041-42 (2d Cir. 1979) (remanding for evidentiary 
hearing when state record failed to reveal petitioner was aware of right to testify at suppression hearing 
because district court not limited to state record, which did not include explicit finding on issue), cert, 
denied, 49 U.S.L.W. 3225 (Oct. 7, 1980).

3015. See Foster v. Barbour, 613 F.2d 59, 60-61 (4th Cir. 1980) (no evidentiary hearing necessary when 
entire state record before district court and hearing could not develop further facts to alter court’s 
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district court dismisses the petition on the grounds of delay or repetitive filing 
because the district court must make specific findings on these issues.* 3016 To 
be entitled to a hearing, a petitioner must raise a specific3017 and material301« 
factual issue.

conclusion). But cf. Rhinehart v. Gunn, 598 F.2d 557, 558 (9th Cir. 1979) (per curiam) (remanding for 
further district court proceedings because district court must independently review all relevant parts of 
state court record).

3016. Ellis v. Mabry, 601 F.2d 363, 364-65 (8th Cir. 1979) (per curiam) (improper to dismiss habeas 
petition on grounds of prejudice to state from delay and abuse of writ without hearing making findings on 
these issues).

3017. See Zambito v. Blair, 610 F.2d 1192, 1198 (4th Cir. 1979) (mere allegation that probable cause 
determination defective does not warrant evidentiary hearing), cert, denied. 445 U.S. 928 (1980); Wacht v. 
Cardwell, 604 F.2d 1245, 1247 (9th Cir. 1979) (mere allegation that trial judge failed to inform petitioner of 
parole eligibility when accepting guilty pleas does not warrant evidentiary hearing); Section 2254 Rules, 
supra note 1, Advisory Committee Note to rule 4 (petition must state facts indicating possibility of 
constitutional error; notice pleading insufficient).

3018. See Cerbo v. Fauver, 616 F.2d 714, 719 (3d Cir. 1980) (no evidentiary hearing required on claim 
of ineffective assistance of counsel arising from counsel’s admitted failure to assert defense suggested by 
petitioner; attorney acting within accepted bounds of discretion); DeMartino v. Weidenburner, 616 F.2d 
708, 714 (3d Cir. 1980) (no evidentiary hearing required when suppressed evidence cumulative); Hunter v. 
Fogg, 616 F.2d 55, 62 (2d Cir. 1980) (no evidentiary hearing required for petitioner’s guilty plea claim 
when petitioner conceded he was told of mandatory minimum and maximum sentence); Parton v. Wyrick, 
614 F.2d 154, 158 (8th Cir. 1980) (no evidentiary hearing required when petitioner was not prejudiced by 
counsel’s failure to object to introduction of bed sheets at trial for rape).

3019. See Brewer v. Williams, 430 U.S. 387, 394-96, 402-04 (1977) (whether petitioner waived right to 
counsel question of law, not fact; habeas court did not violate presumption of correctness in finding lack of 
waiver from stipulated record); Bolius v. Wainwright, 597 F.2d 986, 989 (5th Cir. 1979) (whether 
petitioner competent to make guilty plea quasi-legal issue, thus federal court can make independent 
assessment of facts); Gunsby v. Wainwright, 596 F.2d 654, 655 (5th Cir.) (whether statements made after 
plea bargain that was later revoked were voluntary presents mixed issue of law and fact, thus federal court 
can make independent assessment of facts), cert, denied, 444 U.S. 946 (1979).

3020. 100 S. Ct. 1708 (1980).
3021. Id. at 1714-15.
3022. Id. at 1713.
3023. Id.
3024. Id. at 1713-15.
3025. 28 U.S.C. § 2243 (1976).
3026. See Isaac v. Engle, No. 78-3488, slip op. at 10 (6th Cir. Feb. 8, 1980) (petitioner entitled to grant 

When the record contains mixed questions of law and fact, state factfinding 
is not entitled to the same presumption of correctness.3019 This term the 
Supreme Court, in Cuyler v. Sullivan,3020 identified multiple representation as 
another juncture of law and fact in which the district court may make an 
independent assessment of the facts.3021 The Pennsylvania Supreme Court had 
found that no dual representation in fact existed,3022 and the district court 
adopted the state court’s conclusion and denied relief.3023 The Supreme Court, 
upholding the Third Circuit’s reversal, ruled that findings about the roles that 
the petitioner’s two attorneys played were not binding on a federal court 
because they involved the application of legal principles to the primary facts 
in issue.3024

Remedies and Appeal. The federal court is required to dispose of
habeas petitions “as law and justice require.”3025 The writ of habeas corpus 
customarily grants release only in the event that the state fails to comply with 
the district court’s directions for relief.3026
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Unlike a federal prisoner, who is allowed to appeal a final collateral relief 
order as of right,3027 a state prisoner must obtain a certificate of probable 
cause from the judge rendering the decision.3028 A state prisoner must also 
comply with applicable civil deadlines.3029 The appellate court will apply a 
“clearly erroneous” standard in reviewing the disposition of a habeas 
petition.3030 When the district court bases its findings solely on the state court 
record, however, the appellate court may make independent factual deter
minations.3031 A petitioner abandons claims he fails to reassert on appeal from 
denial of a habeas petition.3032

of writ unless state grants new trial within reasonable time fixed by district court); Martinez v. Estelle, 612 
F.2d 173, 180 (5th Cir. 1980) (petitioner entitled to reduction in life sentence unless granted hearing on 
voluntariness of confessions within reasonable time); Charles v. Anderson, 610 F.2d 417, 423 (6th Cir.
1979) (petitioner entitled to release for trial commentary on post-Miranda silence unless granted new trial 
within reasonable time).

3027. 28 U.S.C. § 2255 (1976).
3028. Id. § 2253. The purpose of this provision is to prevent the courts of appeals from being inundated 

by habeas cases, but commentators, noting the increasing burden on the judicial system, disagree on how to 
render the provision more effective. Compare Developments in the Law—Federal Habeas Corpus, 83 Harv. 
L. Rev. 1038, 1193-95 (1970) (procedure needlessly cumbersome; lower standard should be applied) with 
Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judgments, 38 U. Chi. L. Rev. 142, 144 
n.9 (1970) (probable cause requirement should be strengthened by allowing only circuit judges power to 
issue certificate and extending requirement to federal prisoners under § 2255.)

3029. The Federal Rules of Civil Procedure may be applied in habeas proceedings in appropriate 
circumstances to the extent that they do not conflict with the rules governing habeas proceedings. Browder 
v. Director, Dep’t of Corrections, 434 U.S. 257, 265 n.9 (1978); Section 2254 Rules, supra note 1, rule 11. 
Similarly, the Federal Rules of Appellate Procedure apply to appeals from the disposition of habeas 
petitions. Under appellate rule 4(a), the 30-day time limit for appeal may be tolled by a timely motion for 
new trial under Federal Rule of Civil Procedure 59 or a motion to amend judgment under rule 52(b). 
Browder v. Director, Dep’t of Corrections, 434 U.S. at 265 n.9.

3030. See Sailer v. Gunn, 598 F.2d 271, 275-76 (9th Cir. 1977) (grant of writ reversed because district 
court's conclusion that state court records created good faith doubt about petitioner’s competence clearly 
erroneous); Bruce v. Estelle, 536 F.2d 1051, 1060 (5th Cir. 1976) (denial of writ reversed because district 
court finding that petitioner was a sociopath rather than a schizophrenic was clearly erroneous), cert, 
denied, 429 U.S. 1053 (1977).

3031. See Taylor v. Lombard, 606 F.2d 371, 372 (2d Cir. 1979) (when district court confines factfinding 
to state court record, appellate court not limited to “clearly erroneous" standard and may make 
independent factual determination), cert, denied. 445 U.S. 946 (1980); Johnson v. Mabry, 602 F.2d 167, 
170-71 (8th Cir. 1979) (same).

3032. See Lucas v. Wainwright, 604 F.2d 373, 374 (5th Cir. 1979) (per curiam) (when ineffective 
assistance of counsel only issue raised on appeal from denial of petition, other issues in original petition 
deemed abandoned).
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IV. Prisoners’ Rights
Lawful imprisonment limits the constitutional rights of convicted prisoners 

and pretrial detainees3033 but does not eliminate their rights entirely.3034 
Federal courts are reluctant to interfere with the judgment of prison 
officials,3035 but will do so to remedy violations of prisoners’ constitutionally 
protected rights, primarily those grounded on the first, fourth, fifth, sixth, 
eighth, and fourteenth amendments.3036 In determining whether a constitu-

3033. See, e.g., Vitek v. Jones, 445 U.S. 480, 493 (1980) (conviction extinguishes prisoner’s right to 
freedom from confinement); Bell v. Wolfish, 441 U.S. 520, 546 (1979) (effective prison administration may 
require limitation of constitutional rights of pretrial detainees); Bono v. Saxbe, 620 F.2d 609, 616 (7th Cir.
1980) (prisoners’ liberty interests in remaining with general prison population not violated by confinement 
in special cell block for inmates with behavioral problems); Pugliese v. Nelson, 617 F.2d 916, 921 (2d Cir. 
1980) (no due process violation when prisoner deprived of certain privileges based upon sophistication of 
crime and publicity of trial); French v. Butterworth, 614 F.2d 23, 24, 25 (1st Cir.) (prisoners have no 
constitutional right to conduct health food business; no constitutional right to buy food as cheaply as 
possible), cert, denied, 100 S. Ct. 2617 (1980); Brice v. Day, 604 F.2d 664, 666 (10th Cir. 1979) (per curiam) 
(dicta) (prisoners constitutional rights modified by institutional need for “absolute control” to maintain 
discipline), cert, denied, 444 U.S. 1086 (1980).

3034. See, e.g., Vitek v. Jones, 445 U.S. 480, 495 (1980) (prisoners have due process right to hearing 
before being classified as mentally ill); Bell v. Wolfish, 441 U.S. 520, 545 (1979) (pretrial detainees do not 
lose all constitutional protections during confinement); Pugliese v. Nelson, 617 F.2d 916, 921 (2d Cir. 
1980) (convicted prisoner not a slave stripped of all protected liberty interests); Spain v. Procunier, 600 
F.2d 189, 200 (9th Cir. 1979) (prison practice depriving inmate of sufficient fresh air, outdoor exercise, and 
recreation violates inmate’s eighth amendment rights); Shabazz v. Barnauskas, 598 F.2d 345, 347 (5th Cir.
1979) (when prisoner alleged that requirement he shave beard violated religious beliefs protected by first 
amendment, improper to dismiss suit without hearing to determine sincerity of religious beliefs and 
justification for prison regulation).

3035. See Bell v. Wolfish, 441 U.S. 520, 547-48, 554, 562 (1980) (deferring to expertise of prison 
administrators in allowing double bunking and restrictions upon incoming reading material); Lynott v. 
Henderson, 610 F.2d 340, 343 (5th Cir. 1980) (deferring to expertise of prison officials in matter of 
visitation rights because no substantial evidence of constitutional violation); Burks v. Teasdale, 603 F.2d 
59, 62 (8th Cir. 1979) (federal courts must give prison administrators leeway in managing and operating 
prisons); Taylor v. Sterrett, 600 F.2d 1135, 1141 (5th Cir. 1979) (federal court should only intervene in 
prison operations to eradicate constitutional violations, not to fashion an ideal prison); cf. Hurney v. 
Carver, 602 F.2d 993, 995 (1st Cir. 1979) (prisoner alleging denial of due process in prison’s refusal to allow 
him to call witnesses at disciplinary hearing must allege that officials “abused their considerable 
discretion” in such matters). But cf. Smith v. Sullivan, 611 F.2d 1039, 1044 (5th Cir. 1980) (though federal 
courts should not intervene to investigate “minutiae” of prison operations, intervention proper if “totality” 
of factors indicates constitutional violations).

3036. See Hutto v. Finney, 437 U.S. 678, 687 (1978) (affirming comprehensive distict court order 
correcting eighth amendment violations of overcrowding, prisoners’ diet, violence, and vandalism by 
limiting stay in punitive isolation to 30 days; order justified given inadequate compliance with previous 
court orders); Bounds v. Smith, 430 U.S. 817, 832-33 (1977) (no improper interference with prison 
administration when court ordered prison to correct violations of prisoners’ right of access to courts by 
providing trained legal advisers or improved law libraries); Bono v. Saxbe, 620 F.2d 609, 618 (7th Cir.
1980) (order to protect prisoners’ rights to due process creation of established prison procedures regarding 
inmate transfer to, and segregation in, special cell block); Inmates of the Allegheny County Jail v. Pierce, 
612 F.2d 754, 763 (3d Cir. 1979) (when psychiatric care in jail does not meet eighth amendment standards, 
proper for district court to order upgrading of psychiatric and psychological services); Smith v. Sullivan, 
611 F.2d 1039, 1045-46 (5th Cir. 1980) (proper for court to set maximum limits upon prison population 
when overcrowding violates eighth amendment standards); Henry v. Perrin, 609 F.2d 1010, 1014 (1st Cir. 
1979) (to justify page by page search for textual contraband in lawyer’s file containing materials relating to 
defense of prisoners contesting charge of attempted escape, prison officials must show that no alternative 
less threatening to prisoners’ sixth amendment rights exists), cert, denied, 100 S. Ct. 1652 (1980); 
McNamara v. Moody, 606 F.2d 621, 625 (5th Cir. 1979) (prison official’s refusal to mail letter to inmate’s 
girlfriend violates inmate’s first amendment rights), cert, denied, 100 S. Ct. 3028 (1980); Cline v. Herman, 
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tional violation has occurred, the courts give broad recognition to legitimate 
prison interests in maintaining security and order and in promoting prisoner 
rehabilitation.* 3037

601 F.2d 374, 376 (8th Cir. 1979) (per curiam) (dictum) (deliberate decision by prison officials to allow 
assaults on inmate by other prisoners would violate inmate’s eighth amendment rights); Spain v. Procunier, 
600 F.2d 189, 199 (9th Cir. 1979) (proper for district court to enjoin denial to prisoners of fresh air, outdoor 
exercise, and recreation because denial violates prisoners’ eighth amendment rights); United States v. Lilly, 
599 F.2d 619, 620 (5th Cir. 1979) (per curiam) (fourth amendment requires that body searches of prisoners 
returning from furlough meet reasonableness standard).

3037. See Bell v. Wolfish, 441 U.S. 520, 546-47, 554, 561 (1980) (inmate challenges to overcrowding 
and restrictions upon reading matter evaluated in light of legitimate prison interest in institutional security, 
internal order, and prison discipline); Jones v. North Carolina Prisoners’ Labor Union, Inc. 433 U.S. 119, 
125-26 (1977) (prisoner does not retain first amendment right to associate with prison labor union when 
inconsistent with legitimate prison interests); Wolff v. McDonnell, 418 U.S. 539, 556 (1974) (prisoners’ 
right with respect to disciplinary hearings, mail inspection, and legal assistance properly restricted by 
legitimate prison interests); Inmates of the Allegheny County Jail v. Pierce, 612 F.2d 754, 759 (3d Cir. 
1979) (prison interest in security outweighs interest of pretrial detainees in having contact visits); Lynott v. 
Henderson, 610 F.2d 340, 342-43 (5th Cir. 1980) (prison limitation on visits to prisoner by friend justified 
by legitimate prison interests in security and inmate rehabilitation).

3038. See Bounds v. Smith, 430 U.S. 817, 824, 828 (1977) (prisoners have fundamental right to 
adequate, effective, and meaningful access to courts to challenge violations of their constitutional rights); 
Battle v. Anderson, 614 F.2d 251, 255 (10th Cir. 1980) (quoting Bounds for proposition that prisoners have 
fundamental right of access to courts); McDonald v. Hall, 610 F.2d 16, 18 (1st Cir. 1979) (prison officials 
may not retaliate against prisoners for petitioning courts to redress grievances); Rudolph v. Locke, 594 
F.2d 1076, 1078 (Sth Cir. 1979) (per curiam) (prisoners have constitutional right of access to courts in both 
habeas corpus and civil rights actions).

3039. See Procunier v. Martinez, 416 U.S. 396, 419 (1974) (ban on prisoner meetings with law students 
and paralegals unjustified restriction on prisoners’ right of access to courts); Johnson v. Avery, 393 U.S. 
483, 490 (1969) (prohibiting inmates from aiding each other in preparing legal materials violates right of 
access to courts unless some alternative assistance available); Cruz v. Beto, 603 F.2d 1178, 1185 (5th Cir. 
1979) (improper for warden to ban attorney from prison without evidence that attorney instigated frivolous 
suits); Tyler v. Woodson, 597 F.2d 643, 644 (8th Cir. 1979) (per curiam) (prisoner’s allegation that prison 
official confiscated legal papers sufficient to state claim of violation of right of access to courts); Rudolph v. 
Locke, 594 F.2d 1076, 1078 (5th Cir. 1979) (per curiam) (prison regulation barring inmates in high security 
cell block from exchanging legal materials violates right of access to courts when no alternative source of 
legal assistance available). But cf. Rhodes v. Robinson, 612 F.2d 766, 771 (3d Cir. 1979) (no per se violation 
of right of access to courts when prison profits from inmate’s use of photocopying machine when 
photocopying charges not prohibitively expensive); Collins v. Cundy, 603 F.2d 825, 827 (10th Cir. 1979) 
(per curiam) (sheriffs refusal to mail prisoner’s letter to lawyer not violation of right of access to courts 
when subject matter of correspondence not relevant to any legal action).

Prison officials may restrict an inmate’s access to courts when necessary to protect legitimate prison 
interests. See Green v. White, 616 F.2d 1054, 1055 (8th Cir.) (per curiam) (when prisoner had history of 
filing wholly unsubstantiated claims, court refused to consider further pleadings for in forma pauperis 
status that did not specifically allege actual physical harm or threats), cert, denied, 444 U.S. 1083 (1980); 
Cruz v. Beto, 603 F.2d 1178, 1185 (5th Cir. 1979) (dictum) (no violation of prisoner’s right of access to 
courts when warden banned disruptive attorney from prison); In re Green, 586 F.2d 1247, 1251 (8th Cir. 
1978) (no violation of prisoner’s right of access to courts when prisoner held in criminal contempt for 
abusing judicial process by aiding inmates filing frivolous lawsuits), cert, denied, 440 U.S. 922 (1979).

3040. See Bounds v. Smith, 430 U.S. 817, 828 (1977) (prisoner’s fundamental right of access to courts 

Prisoners' Access to Courts. Prisoners have a due process right of access
to the courts.3038 In most instances prison officials are not only forbidden from 
obstructing this right of access,3039 but may also have the affirmative duty to 
provide legal assistance or law libraries in order to make that access 
meaningful.3040 A prisoner’s sixth amendment right to effective assistance of 
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counsel also is protected from all but the least threatening and necessary 
limitation by prison officials.3041

requires prison authorities to assist in preparation and filing of legal papers); Kelsey v. Minnesota, 622 F.2d 
956, 958 (8th Cir. 1980) (per curiam) (inadequate prison law library did not violate inmate’s right of access 
to courts because alternative legal assistance provided); Battle v. Anderson, 614 F.2d 251, 254 (10th Cir. 
1980) (failure to provide inmate with law library or alternative source of legal knowledge violates right of 
access to courts); Rhodes v. Robinson, 612 F.2d 766, 771 (3d Cir. 1979) (discarding noncurrent advance 
sheets and supplementary pamphlets does not make law library inadequate); United States v. Blue 
Thunder, 604 F.2d 550, 556-57 (8th Cir.) (denial of law library to prisoner awaiting sentencing not 
improper when prisoner received adequate legal assistance from law student), cert, denied, 444 U.S. 902 
(1980).

If a constitutional violation is found, the court may require the state to submit plans that are tailored to 
remedy specific deficiencies in the existing means of aiding prisoner access to courts. See Bounds v. Smith, 
430 U.S. 817, 832 (1977) (approving district court order requiring prison to develop some plans to aid 
prisoner access to courts because constitutional violation found); Spates v. Manson, 619 F.2d 204, 208 (2d 
Cir. 1980) (in response to district court order, prison improved availability of legal services by attorneys, 
and allowed photocopying privileges); Battle v. Anderson, 614 F.2d 251, 254-55 (10th Cir. 1980) (when 
prison provided law libraries and legal assistance for inmates in response to district court order demanding 
plan to aid prisoner access to courts, constitutional requirements satisfied). The courts will review these 
plans in light of both individual circumstances and constitutional standards. See Spates v. Manson, 619 
F.2d at 210 (in spite of district court order, prison decision not to improve law library proper when legal 
assistance program sufficiently expanded); cf. Bounds v. Smith, 430 U.S. at 832 (though courts review 
submitted prison plan as a whole and in light of constitutional standards, state and local experimentation 
encouraged). The Second Circuit has held that when such a court order does not mandate any specific form 
of compliance, it is not appealable until after the resulting prison plan has been reviewed by the district 
court. See Spates v..Manson, 619 F.2d at 210, 211 (rejecting prison arguments that immediate appeal would 
obviate improper delay).

This term the Tenth Circuit in Battle v. Anderson remanded to the district court the question whether 
in some circumstances a prison may have to provide an inmate with both a law library and outside legal 
assistance. 614 F.2d 251, 255-56 (10th Cir. 1980). In Battle the prisoners argued that Bounds requires more 
than an adequate library because ignorant inmates are otherwise forced to rely upon inmate “writ-writers” 
who practice bribery, favoritism, and physical abuse. Id. at 255; cf. Bounds v. Smith, 430 U.S. 817, 841 
(1977) (Rehnquist, J., dissenting) (requirement of prison law libraries to ensure meaningful prisoner access 
to courts logically implies corollary right to state-appointed lawyers); Johnson v. Avery, 393 U.S. 483, 499- 
501 (1969) (White, J., dissenting) (assistance given by self-aggrandizing, possibly incompetent writ-writer 
not adequate to safeguard illiterate or incapable inmate’s meaningful access to courts).

3041. See Henry v. Perrin, 609 F.2d 1010, 1014 (1st Cir. 1979) (prison officials must show no 
reasonable alternatives exist to justify page by page search of a lawyer’s file for textual contraband when file 
contains materials relating to defense of prisoner contesting charge of attempted escape), cert, denied, 100 
S. Ct. 1652 (1980).

3042. See Rhodes v. Robinson, 612 F.2d 766, 772-73 (3d Cir. 1979) (prisoner’s allegation that he was 
removed from job in prison law library and denied treatment for ear infection because he filed civil rights 
actions stated valid cause of action); cf. McDonald v. Hall, 610 F.2d 16, 18 (1st Cir. 1979) (inmate 
challenging transfer to another prison on ground that it was in retaliation for his exercising right of access 
to courts must demonstrate transfer would not have occurred “but for” alleged retaliation).

3043. Rhodes v. Robinson, 612 F.2d 766, 769 (3d Cir. 1979) (inmate removed from job in prison law 
library after assisting fellow inmates in filing suits granted standing to assert due process rights of those 
inmates); McDonald v. Hall, 610 F.2d 16, 19 (1st Cir. 1979) (inmate allegedly transferred from prison in 
retaliation for providing legal assistance to fellow inmates has standing to challenge transfer as violating 
due process rights of those inmates). The Rhodes court noted that the Supreme Court in Johnson v. Avery, 
393 U.S. 483 (1969), allowed a prisoner to assert the rights of his fellow inmates to receive his legal 
assistance without mentioning issue of standing. 612 F.2d at 769.

Inmates may challenge prison actions taken in retaliation against their 
exercising their right of access to the courts.3042 In addition, an inmate who 
assists other inmates in the preparation of their legal papers has standing to 
challenge any prison actions that obstruct such assistance.3043 Prison officials 
may not bar an inmate from receiving legal assistance from other inmates if 
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no alternative method of assistance exists.3044 This term, however, the Fifth 
Circuit held that an inmate’s right to receive legal assistance offered by fellow 
inmates is limited to the filing of the initial papers for a writ of habeas 
corpus.3045

Procedural Aspects of Prisoners' Suits. Federal prisoners have a direct
cause of action under the Constitution for alleged violations of their rights.3046 
State prisoners alleging violations of their constitutional rights do not have a 
direct cause of action under the Constitution, but instead may seek federal 
relief pursuant to 42 U.S.C. § 19 8 3.3047 The eleventh amendment, however,

3044. See Wolff v. McDonnell, 418 U.S. 539, 579-80 (1974) (inmates preparing habeas corpus petitions 
or civil rights actions have right to legal assistance offered by fellow inmates unless reasonable alternative 
available); Rudolph v. Locke, 594 F.2d 1076, 1078 (5th Cir. 1979) (per curiam) (prison may bar inmates 
from receiving legal assistance offered by fellow inmates only when alternative source of legal assistance 
supplied by state).

3045. Thomas v. Estelle, 603 F.2d 488, 489 (5th Cir.) (per curiam), cert, denied, 444 U.S. 970 (1979). In 
Thomas the court refused to extend the inmate’s right to receive legal assistance from fellow inmates to the 
preparation of section 1983 actions. The Thomas court did recognize the right to receive assistance offered 
by fellow inmates in the preparation of habeas corpus petitions because of its special concern for the right 
to seek a writ of habeas corpus and the general difficulty prisoners have in obtaining legal help. 
Nevertheless, the court held that similar considerations do not justify extension of any such the right to 
assistance from other inmates in preparing civil actions under section 1983. Id.

3046. See Carlson v. Green, 100 S. Ct. 1468, 1472 (1980) (mother of federal prisoner who allegedly died 
because of improper prison medical treatment has cause of action against prison officials directly under 
eighth amendment); Hernandez v. Lattimore, 612 F.2d 61, 62 (2d Cir. 1979) (federal prisoner alleging 
prison officials used “excessive and unnecessary force” may bring suit under eighth amendment); cf. Bivens 
v. Six Unknown Named Agents, 403 U.S. 388, 397 (1971) (private citizen may bring damage suit directly 
under fourth amendment when federal agents perform warrantless search without probable cause).

3047. Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (1976) (damages and injunctive relief available 
when any person acting under color of state law deprives another of rights secured by the Constitution or 
laws of the United States); see, e.g., Withers v. Levine, 615 F.2d 158, 162 (4th Cir. 1980) (prisoner has cause 
of action under § 1983 for failure of prison officials to protect him from sexual assaults); Martinez v. 
Rosada, 614 F.2d 829, 831 (2d Cir. 1980) (per curiam) (prisoner has cause of action under § 1983 when 
excessively beaten by prison official); Kenner v. Phelps, 605 F.2d 850, 851 (5th Cir. 1979) (Muslim 
prisoners forced to handle pork in violation of religious beliefs have cause of action under § 1983). But cf. 
Jackson v. Salon, 614 F.2d 15, 16-17 (1st Cir. 1980) (prisoner may not bring § 1983 suit against court- 
appointed lawyer because appointee is primarily representing inmate and not acting under color of state 
law); Holman v. Central Ark. Broadcasting Co., 610 F.2d 542, 544 (8th Cir. 1979) (because § 1983 plaintiff 
had no expectation of privacy in comments shouted to attorney in jail, no violation of prisoner’s fourth or 
sixth amendment rights when comments recorded by news reporter allowed inside jail); Collins v. Cundy, 
603 F.2d 825, 827 (10th Cir. 1979) (per curiam) (because verbal harassment does not rise to level of 
constitutional violation, prisoner has no cause of action under § 1983); Ronnei v. Butler, 597 F.2d 564, 566 
(8th Cir. 1979) (no cause of action under § 1983 when prison guards disposed of allegedly rabid bat before 
it could be tested, forcing prisoner to undergo rabies shots causing allergic reaction).

This term the Supreme Court held that the section 1983 remedy is not limited to violations of 
constitutional law, but also encompasses claims based solely upon federal statutory law. See Maine v. 
Thiboutot, 100 S. Ct. 2502, 2504 (1980) (claim that state improperly deprived individuals of social security 
welfare benefits states cause of action under § 1983). Thiboutot may be construed as allowing prisoners to 
bring suit under section 1983 for violations of federal statutes that do not specifically provide for private 
causes of action.

State prisoners also may bring suit under 42 U.S.C. § 1985 (1976), which creates a cause of action for all 
tortious, conspiratorial violations of constitutional rights of others that were motivated by an invidiously 
discriminatory animus. Cf. Henzel v. Gerstein, 608 F.2d 654, 659 (5th Cir. 1979) (section 1985 suit 
challenging alleged conspiracy to deprive prisoner of constitutional rights dismissed for failure to show 
conspiracy or class-based animus); Owens v. Haas, 601 F.2d 1242, 1247 (2d Cir.) (prisoner may include 
county as a “person” for purpose of § 1985 conspiracy allegations), cert, denied, 444 U.S. 980 (1979). 



1980] Project: Criminal Procedure 595

bars prisoners from bringing civil rights actions directly against a state.3048

3048. U.S. Const, amend. XI; Alabama v. Pugh, 438 U.S. 781, 782 (1978) (eleventh amendment bars 
inmates and former inmates from bringing § 1983 suits directly against a state to enjoin cruel and unusual 
punishment); Garrett v. Illinois, 612 F.2d 1038, 1039-40 (7th Cir.) (state has eleventh amendment 
immunity from former prisoner’s wrongful imprisonment suit for monetary damages), cert, denied, 49 
U.S.L.W. 3218 (U.S. Oct. 7, 1980).

In Spirer v. Hilton, 618 F.2d 232 (10th Cir. 1980), the court faced the issue of whether a suit for 
prospective injunctive relief brought directly under the fourteenth amendment and naming the state as a 
defendant is barred by the eleventh amendment. See id. at 235 (suit seeking injunction directing state to 
provide inmate with needed medical treatment). The court avoided this question by remanding the case to 
permit the plaintiff to amend his complaint by substituting appropriate state officials for the state as 
defendant. Id. at 239-40.

The Civil Rights Attorneys’ Fees Award Act, 42 U.S.C. § 1988 (1976), allows federal courts to award 
reasonable attorneys’ fees to prisoners and other parties under section 1983. Hutto v. Finney, 437 U.S. 678, 
693 (1978). Hutto held that attorneys’ fees are exempt from the eleventh amendment protection against 
retroactive relief such as damages because they are ancillary to a prospective order enforcing the law. Id. at 
690; see Battle v. Anderson, 614 F.2d 251, 257 (10th Cir. 1980) (State Department of Corrections not 
insulated from paying attorneys’ fees awarded by the court in prisoner’s civil rights action). The attorneys’ 
fees exemption also applies to awards against state officials. See McNamara v. Moody, 606 F.2d 621, 626 
(5th Cir. 1979) (eleventh amendment does not prevent award of attorneys’ fees against individual acting in 
official state capacity even though official acted in good faith), cert, denied, 100 S. Ct. 3028 (1980).

The First Circuit has held that public assistance organizations deserve attorneys’ fees on the same basis 
as private practitioners. See Palmigiano v. Garrahy, 616 F.2d 598, 601, 602 (1st Cir.) (though fees awarded 
to organization may exceed its costs, no impermissible windfall results and private enforcement of civil 
rights law encouraged). This term, however, the Eighth Circuit held that a pro se prisoner plaintiff cannot 
collect attorneys’ fees because the purpose of such awards is to enable indigent private citizens to obtain 
legal assistance, not to enrich pro se inmates. Davis v. Parratt, 608 F.2d 717, 718 (8th Cir. 1979) (per 
curiam).

Prisoners have a cause of action against municipal and county governments for the unconstitutional 
actions of their agents that are taken pursuant to a governmental policy. See Reeves v. City of Jackson, 608 
F.2d 644, 652 (5th Cir. 1979) (municipality liable in civil rights suit by detainee for official actions of jail 
officials); cf. Owens v. Haas, 601 F.2d 1242, 1245-47 (2d Cir. 1979) (county liable for beating of prisoners 
when county grossly negligent for failure to train or supervise guards). This term the Supreme Court held 
that municipalities do not enjoy immunity from damages for constitutional violations inflicted by their 
employees when acting in good faith. Owen v. City of Independence, 100 S. Ct. 1398, 1409 (1980). Cf. Sala 
v. County of Suffolk, 604 F.2d 207, 211 (2d Cir. 1979) (county immune from damages when jail employees 
in good faith performed unconstitutional strip search), vacated, 100 S. Ct. 1827 (1980).
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State prisoners do not have to exhaust state administrative or judicial 
remedies before seeking damages or injunctive relief under section 1983.3049 
Federal prisoners, however, have sometimes been required to exhaust ad
ministrative remedies as a prerequisite to bringing actions under the Constitu
tion.3050 The Supreme Court’s decision this term in Carlson v. Green3051 
indicates that in the future, federal prisoners will not be required to exhaust 
alternative, nonconstitutional remedies except in narrowly defined circum
stances. In holding that the Federal Tort Claims Act3052 does not preempt a 
prisoner’s eighth amendment claim of cruel and unusual punishment,3053 the 
Carlson Court stated that there are only two situations in which an adequate 
alternative remedy may preempt a direct right of action under the Constitu
tion: either there must be special constitutional considerations that suggest 
judicial remedies are inappropriate, or an equally effective federal statutory 
remedy expressly declared by Congress to be a substitute for direct constitu
tional action.3054

Federal and state prisoners both may utilize a writ of habeas corpus to 
challenge the fact or length of their confinement,3055 but the Supreme Court

3049. See Preiser v. Rodriguez, 411 U.S. 475, 477 (1973) (dicta) (section 1983 claimant need not first 
seek state remedies); Houghton v. Shafer, 392 U.S. 639, 640 (1968) (per curiam) (state prisoner can 
maintain § 1983 action without prior exhaustion of state administrative remedies). But cf. Secret v. 
Brierton, 584 F.2d 823, 829 (7th Cir. 1978) (state prisoner alleging lack of due process in deprivation of 
personal property of limited value must exhaust prison grievance procedures before bringing § 1983 
action).

3050. For example, the Tenth Circuit held in Brice v. Day that a federal prisoner alleging a cause of 
action directly under the eighth amendment must first exhaust administrative remedies. 604 F.2d 664, 666 
(10th Cir. 1979) (per curiam), cert, denied, 444 U.S. 1086 (1980). The Brice court stated that an action 
based on the Constitution is permitted only when there is no adequate alternative to judicial review. Id.

3051. 100 S. Ct. 1468 (1980).
3052. 28 U.S.C. §§ 2671-2680(1976).
3053. 100 S. Ct. at 1472. See also Hernandez v. Lattimore, 612 F.2d 61, 67 (2d Cir. 1979) (prisoner’s 

damage suit under eighth amendment not preempted by Federal Tort Claims Act (FTCA) because FTCA 
does not explicitly so provide). The 1974 amendments to the FTCA, currently codified at 28 U.S.C. § 
2680(h) (1976), create a cause of action against the United States for most intentional torts committed by 
federal law enforcement officers.

Under the FTCA, a prisoner may bring suit for most common law and statutory torts even if the tort 
does not rise to the level of a constitutional violation. See Hernandez v. Lattimore, 612 F.2d at 67 (dicta) 
(FTCA makes actionable torts that do not rise to level of cruel and unusual punishment under eighth 
amendment). Punitive damages and trial by jury, however, are unavailable in an FTCA suit. Carlson v. 
Green, 100 S. Ct. at 1474. Furthermore, the FTCA does not provide a cause of action for all prison-related 
torts. See Sturgeon v. Federal Prison Industries, 608 F.2d 1 153, 1154 (8th Cir. 1979) (per curiam) (prisoner 
injured while working in metal chair fabrication area may only bring tort action under Federal Prison 
Industries Inmate Accident Compensation System); Dexheimer v. United States, 608 F.2d 765, 766 (9th 
Cir. 1979) (FTCA does not negate United States sovereign immunity for injuries arising out of activity 
incident to military service; government not liable to serviceman suffering sexual and physical assaults in 
disciplinary barracks).

3054. 100 S. Ct. at 1472. Applying these criteria to the facts at issue in Carlson, the Court concluded 
that prison officials do not enjoy independent status under the Constitution that would make judicial 
remedies inappropriate and that the FTCA was neither effective nor intended by Congress to be a 
substitute to a direct cause of action under the eighth amendment). Id.

3055. Preiser v. Rodriguez, 411 U.S. 475, 498-99 (1973). If a prisoner seeks to challenge both the 
conditions of his confinement and the fact or length of that confinement, the latter claim is cognizable only 
in habeas corpus, and not under section 1983. Id. at 499 n.14.

In Rosado v. Civiletti, 621 F.2d 1179 (2d Cir. 1980), the Second Circuit decided that prisoners 
transferred from a Mexican to an American prison pursuant to treaty could bring a habeas challenge to 
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has explicitly left open the issue whether they may also utilize habeas corpus 
to challenge the conditions of their confinement.* 3056 In contrast to accepted 
practice under section 1983, however, a state prisoner must exhaust all 
available state remedies before a federal court will entertain his petition for 
habeas corpus.3057 The Supreme Court has held that section 1983 actions 
challenging the fact or length of confinement are in substance habeas actions, 
and therefore the courts will not allow prisoners to avoid the habeas 
exhaustion requirements by pleading under section 19 8 3.3058 Nonetheless, 
when a state prisoner seeks a remedy not bearing upon the facts or duration of 
his confinement—such as money damages—a section 1983 action may be 
maintained without satisfying the exhaustion requirement.3059 Despite this 
rule, the Fifth Circuit held this term that prisoners seeking declaratory relief 

their continued confinement in the United States even though the treaty forbade such challenges in the 
transferee jurisdiction. Id. at 1188, 1197. The treaty notwithstanding, the court held that when a person is 
imprisoned pursuant to federal law, he cannot be denied access to a federal court if his foreign conviction 
was obtained without any process whatsoever. Id. at 1198. The habeas petition in Rosado was denied on the 
merits, however, because before being transferred the petitioners had given an informed and intelligent 
waiver of the right to callenge their sentences in the United States. Id. at 1199. Furthermore, the court 
noted that permitting the Rosado petitioners to rescind their waiver would eliminate any possibility that 
other Americans might utilize the transfer treaty to escape the brutal conditions in Mexican jails. Id. at 
1200-01. See also Pfeifer v. United States Bureau of Prisons, 615 F.2d 873, 876 (9th Cir.) (consent to 
transfer waives rights to challenge Mexican conviction in United States court), cert, denied, 100 S. Ct. 2993 
(1980). For a discussion of habeas corpus for state prisoners, see notes 2913-3032 supra and accompanying 
text.

3056. Bell v. Wolfish, 441 U.S. 520, 526 n.6 (1979). In 1971, the Supreme Court held that state 
prisoners challenging prison living conditions and disciplinary measures could either initiate a habeas 
corpus action or plead their cause of action under section 1983. Wilwording v. Swenson, 404 U.S. 249, 251 
(1971) (per curiam). This term the Eighth and Ninth Circuits reached different results in judging the 
propriety of using a writ of habeas corpus to challenge conditions of confinement. Compare Antonelli v. 
Ralston, 609 F.2d 340, 341 (8th Cir. 1979) (permitting habeas corpus action to enjoin prison policy limiting 
free mailing privileges) with Crawford v. Bell, 599 F.2d 890, 891 (9th Cir. 1979) (affirming dismissal of 
petition for writ of habeas corpus because complaint challenged conditions of confinement).

3057. See Preiser v. Rodriguez, 411 U.S. 475, 477 (1973) (federal court will hear petition for writ of 
habeas corpus only upon exhaustion of state remedies).

3058. Id. at 500 (habeas corpus is sole remedy for prisoner challenging denial of good behavior credits 
under conditional release program); see White v. Bloom, 621 F.2d 276, 281 (8th Cir. 1980) (dismissing 
prisoner’s § 1983 suit seeking release from confinement because no prior exhaustion of state remedies for 
writ of habeas corpus); Keenan v. Bennett, 613 F.2d 127, 129 (5th Cir. 1980) (prisoner’s § 1983 suit 
challenging method by which good time status was revoked held to be habeas suit meriting dismissal for 
failure to exhaust state remedies); cf. Ruiz v. Administrator of Corrections, 599 F.2d 485, 486-487 (1st Cir. 
1979) (mandamus petition requesting adherence to parole procedures specified in judgment not challenge 
to length of confinement; § 1983 suit proper).

A prisoner need not exhaust state remedies under a writ of habeas corpus if those remedies are 
inadequate. Preiser v. Rodriquez, 411 U.S. at 493 (dictum). Cf. Antonelli v. Ralston, 609 F.2d 340, 341 
(8th Cir. 1979) (grievance procedures may not be adequate when prisoner challenges constitutionality of 
prison policies). See notes 2874-80, 2972-3004 supra and accompanying text (discussion of exhaustion in 
habeas corpus cases).

3059. Wolff v. McDonnell, 418 U.S. 539, 554-55 (1974); see Preiser v. Rodriguez, 411 U.S. 475, 494, 
498-99 (1973) (section 1983 action appropriate for challenging conditions of confinement and seeking 
money damages); Cook v. Hanberry, 596 F.2d 658, 660 (5th Cir.) (per curiam) (prisoner alleging 
mistreatment may seek equitable relief under § 1983 but not release under habeas corpus statute), cert, 
denied, 442 U.S. 932 (1979). When a prisoner seeks damages for alleged deprivation of good-conduct 
credits he is not challenging the duration of his sentence and therefore may bring suit under section 1983. 
Id.; see Wolff v. McDonnell, 418 U.S. at 554-55 (Preiser forecloses only injunction restoring good-time 
credits).
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and damages for violations of due process in the denial of good-time credits 
could not assert their claims under section 19 8 3.3060

The federal courts construe prisoners’ pro se complaints liberally3061 and 
when entertaining such complaints refrain from applying other procedural 
requirements stringently;3062 nonetheless, the courts may dismiss patently 
frivolous pro se complaints.3063 Despite this lenient treatment accorded to

3060. Keenan v. Bennett, 613 F.2d 127, 129 (5th Cir. 1980); Johnson v. Hardy, 601 F.2d 172, 174 (5th 
Ctr. 1979) (per curiam). The Fifth Circuit distinguished Wolff because it was a challenge to the validity of 
the prison’s system of disciplinary procedures and not an individual’s complaint concerning the specific 
way his good-time credits were lost. Id.; see Note, State Prisoner Suits Brought on Issues Dispositive of 
Confinement: The Aftermath of Preiser v. Rodríguez and Wolff v. McDonnell, 77 Colum. L. Rev. 742, 
748 (1980) (discussion of narrow reading of Wolff by lower courts). The author notes that the Fifth Circuit 
has ignored the distinction between different kinds of relief sought, and has required the exhaustion of state 
remedies in all actions relating to the fact or length of confinement, id. at 752, except those cases falling 
squarely under the holding of Wolff. Id. at 762. The Fifth Circuit’s decisions this term appear to limit even 
those cases factually similar to Wolff.

3061. See Estelle v. Gamble, 429 U.S. 97, 106 (1976) (prisoner’s pro se claim of inadequate medical care 
dismissed though court applied less stringent standards than if pleadings drafted by lawyer); Haines v. 
Kerner, 404 U.S. 519, 520-21 (1972) (per curiam) (pro se complaint should be dismissed only when beyond 
doubt that plaintiff can prove no set of facts entitling him to relief); Fries v. Barnes, 618 F.2d 988, 989 (2d 
Cir. 1980) (error to dismiss pro se complaint when facts allege prima facie violation of § 1983 and adverse 
party has not yet answered); French v. Butterworth, 614 F.2d 23, 24 (1st Cir. 1980) (though pro se 
complaint only alleged that officials’ refusal to permit inmate health food business violated “inmate 
property rights,” court interpreted complaint to allege deprivation of property without due process), cert, 
denied, 100 S. Ct. 2167 (1980); Brinlee v. Crisp, 608 F.2d 839, 855 (10th Cir. 1979) (pro se complaint held 
to less stringent standard than formal pleading drafted by attorney), cert, denied, 444 U.S. 1086 (1980); 
Walker v. Fayette County, 599 F.2d 573, 575 (3d Cir. 1979) (per curiam) (improper to dismiss pro se 
complaint alleging failure of prison officials to give medical examination required by state statute); Jensen 
v. Klecker, 599 F.2d 243, 245 (8th Cir. 1979) (per curiam) (error to dismiss pro se complaint unless court 
convinced to a certainty that no set of provable facts can support claim). But cf. Leonardo v. Moran, 611 
F.2d 397, 398 (1st Cir. 1979) (notwithstanding liberal reading of pro se complaints, complaint containing 
only conclusory allegations properly dismissed; even pro se complaint requires basic minimum facts).

3062. See, e.g., Holt v. Pitts, 619 F.2d 558, 562 (6th Cir. 1980) (improper to dismiss pro se complaint 
because prisoner failed to appear at two pretrial hearings when incarcerated prisoner prevented from 
attending); Murrell v. Bennett, 615 F.2d 306, 311 (5th Cir. 1980) (when pro se petition raised material 
issues of fact regarding adequacy of medical care, improper to dismiss it on basis of defendant's affidavits 
without giving prisoner opportunity to develop case); McGruder v. Phelps, 608 F.2d 1023, 1025 (5th Cir. 
1979) (when defendant submitted motion to dismiss, court should have treated prisoner’s pro se responding 
memorandum as amended complaint); Pardee v. Moses, 605 F.2d 865, 866 (5th Cir. 1979) (per curiam) 
(district court abused discretion in dismissing pro se claim when prisoner complied with motion to serve 
defendants with more definite statement of complaint, but failed to file it with court); Dailey v. Byrnes, 605 
F.2d 858, 859 (5th Cir. 1979) (pro se petitioner may appeal matters decided by district court even though he 
failed to raise them in appeals brief); Davis v. Zahradnik, 600 F.2d 458, 460 (4th Cir. 1979) (per curiam) 
(error to treat defendant’s motion to dismiss as motion for summary judgment without giving pro se 
plaintiff notice of his rights to file affidavits or undertake reasonable discovery); cf. Howard v. Dupont, 602 
F.2d 1191, 1191 (5th Cir. 1979) (per curiam) (improper to dismiss summarily pro se § 1983 suit on basis of 
unverified administrative report). But cf. Hurney v. Carver, 602 F.2d 993, 995 (1st Cir. 1979) (dismissing 
pro se suit claiming denial of due process in refusal to allow prisoner to call witnesses at disciplinary hearing 
because courts need not imagine unpleaded allegations to support conclusory allegations).

3063. 28 U.S.C. § 1915(d) (1976) (court may dismiss frivolous or malicious action brought by person 
claiming poverty status); see Collins v. Cundy, 603 F.2d 825, 827-28 (10th Cir. 1979) (per curiam) 
(notwithstanding liberal reading of pro se complaints, § 1915(d) allows court to dismiss frivolous claim for 
which no rational argument can be made); Crawford v. Bell, 599 F.2d 890, 893 (9th Cir. 1979) (court may 
dismiss frivolous in forma pauperis suits under § 1915(d)). But cf. Fries v. Barnes, 618 F.2d 988, 989 (2d 
Cir. 1980) (under § 1915(d) improper to dismiss pro se complaint stating prima facie case); Collins v. 
Hladky, 603 F.2d 824, 825 (10th Cir. 1979) (per curiam) (improper for court to dismiss action under § 
1915(d) when conflicting affidavits filed because determination of frivolousness may only be made from 
"undisputed crucial facts”).
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prisoners’ pro se complaints, other procedural requirements may impede a 
prisoner’s opportunity to redress alleged constitutional violations. For exam
ple, a federal court may abstain from ruling on a prisoner’s suit pending state 
court construction of a challenged law.3064 Federal courts also normally will 
not consider a prisoner’s claim if it has been mooted by his release from 
prison.3065 In two decisions this term, however, the Supreme Court held 
release not to moot prisoners’ claims. First, in United States Parole Commis
sion v. Geraghty3066 the Court ruled that the release of the named class 
representative while an appeal of the denial of class certification was pending 
did not moot a challenge to parole guidelines.3067 Second, in Vitek v. Jones3068 
the Court held that a prisoner’s release on parole did not moot his due process 
challenge to his transfer to a mental hospital,3069 emphasizing that in the 
absence of an existing district court injunction it was unclear whether the 
state would attempt the transfer again.3070 Because there is no federal statute 
of limitations, federal courts apply state statutes of limitations in suits brought 
under section 1983.3071

Immunity Defenses to Prisoners' Suits. The affirmative defense of
immunity from liability can limit damages awarded to prisoners in suits under 
section 1983. Judges3072 and prosecutors3073 have an absolute immunity from

3064. See George v. Parratt, 602 F.2d 818, 819, 822-23 (8th Cir. 1979) (district court correctly 
abstained from prisoner’s § 1983 suit for damages for deprivation of good-time credits when state courts 
had not yet interpreted interaction of two relevant state statutes). The George court also stated that 
abstention may be proper in prisoners’ civil rights cases when delay will not have a chilling effect on the 
rights in question, available state remedies exist, or the challenged state law is unclear. Id. at 820-21.

3065. See Winsett v. McGinness, 617 F.2d 996, 1003 (3d Cir. 1980) (en banc) (conditional parole moots 
injunctive relief sought in challenge to denial of work release credits; declaratory judgment and damages 
not mooted); Lokey v. Richardson, 600 F.2d 1265, 1266 (9th Cir. 1979) (per curiam) (restoration of 
inmate’s minimum custody status during pendency of suit challenging termination of status only mooted 
request for injunctive relief, not request for damages), cert, denied, 49 U.S.L.W. 3218 (U.S. Oct. 7, 1980); 
Spaulding v. Nielsen, 599 F.2d 728, 729 (5th Cir. 1979) (per curiam) (suit to prevent use of presentence 
report at parole hearing mooted when prisoner granted parole); Ruiz v. Administrator of Corrections, 599 
F.2d 485, 486 (1st Cir. 1979) (petition seeking adherence to established parole procedures mooted by 
subsequent grant of parole).

3066. 445 U.S. 388 (1980).
3067. Id. at 404. The opinion noted that if the class is certified, the district court should then deal with 

the separate question of whether the released prisoner is still an adequate representative of the class. Id. at 
407.

3068. 445 U.S. 480 (1980).
3069. Id. at 486-87. This term the Fourth Circuit held that the transfer of a prisoner to another 

institution did not moot his suit to force prison officials to devise procedures to prevent sexual assault, 
because future assaults would evade review. Withers v. Levine, 615 F.2d 158, 161 (4th Cir. 1980).

3070. 445 U.S. at 487. For a discussion of Vitek see notes 3089-96 infra and accompanying text..
3071. White v. Bloom, 621 F.2d 276, 280-81 (8th Cir. 1980) (state statute of limitations applied to black 

inmate’s pro se § 1983 action alleging conspiracy among judge, prosecutor, and defense counsel to impanel 
all-white jury); Miller v. Smith, 615 F.2d 1037, 1039 (5th Cir. 1979) (state statute of limitations applied to 
inmate’s pro se civil rights action filed against police chief and officer and alleging unlawful arrest nine 
years earlier), rev’d on other grounds, 625 F.2d 43 (1980); Proctor v. Flex, 567 F.2d 635, 636 (5th Cir. 1978) 
(per curiam) (one-year statute of limitations bars prisoner’s § 1983 tort action against prison physician).

3072. See Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (judge has absolute immunity even if 
actions erroneous, malicious, or in excess of authority); Clark v. Taylor, 627 F.2d 284, 286-87 (D.C. Cir. 
1980) (judge immune from liability for all actions taken under color of judicial authority); White v. Bloom, 
621 F.2d 276, 279-80 (8th Cir. 1980) (judge immune from liability when performing judicial acts within his 
jurisdiction); Henzel v. Gerstein, 608 F.2d 654, 657, 658 (5th Cir. 1979) (same).

3073. Imbler v. Pachtman, 424 U.S. 409, 430 (1976) (state prosecutor acting within proper scope of 
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liability for acts performed in the course of their official duties. This term, 
however, the Supreme Court in Ferri v. Ackerman* 3074 held that court- 
appointed defense attorneys do not enjoy absolute immunity from tort 
liability for legal malpractice.3075 3076 The Court’s 1978 decision in Procunier v. 
Navarette3016 extended qualified immunity to prison officials.3077 These offi
cials are immune from damages if they act in good faith without malicious 
intent to interfere with the rights of others, and if they do not, even in good 
faith, violate well settled, fundamental rights.3078 This term the Fifth Circuit 

duties has absolute immunity from § 1983 actions); White v. Bloom, 621 F.2d 276, 279-80 (8th Cir. 1980) 
(prosecutor absolutely immune when initiating prosecution and presenting case); Henzel v. Gerstein, 608 
F.2d 654, 657-58 (5th Cir. 1979) (same); Collins v. Cundy, 603 F.2d 825, 827 (10th Cir. 1979) (per curiam) 
(same; county attorney); Spaulding v. Nielsen, 599 F.2d 728, 729 (Sth Cir. 1979) (same; federal probation 
officer).

3074. 444 U.S. 193 (1979).
3075. Id. at 205. The Court reasoned that the possibility of personal liability would not interfere with 

the competent defense of an accused person as it would with the functions of a prosecutor or judge. Id. at 
204. But cf. Brown v. Schiff, 614 F.2d 237, 239 (10th Cir. 1980) (per curiam) (no cause of action under § 
1983 for negligence of court-appointed attorney unless so egregious as to constitute denial of sixth 
amendment right to counsel; question of Ferri’s effect on the immunity of court appointed attorneys in § 
1983 actions not reached).

The circuits this term have applied Ferri to section 1983 suits brought by prisoners against court- 
appointed attorneys. The Eighth Circuit held that court-appointed defense attorneys do not have immunity 
similar to that enjoyed by judges and prosecutors. See White v. Bloom, 621 F.2d 276, 280 (8th Cir. 1980) 
(black inmate’s § 1983 suit alleging conspiracy by judge, prosecutor, and court-appointed defense counsel 
to impanel all-white jury stated cause of action against defense counsel). Nevertheless, the First and Fifth 
Circuits held that court-appointed attorneys are not amenable to suit under section 1983 because they 
represent their clients, not the state, and thus are not acting under color of state law. Jackson v. Salon, 614 
F.2d 15, 17 (1st Cir. 1980) (dismissal of suit claiming that attorney obtained compensation under false 
pretenses and failed to honor oral contract to represent client); Skipper v. Brummer, 598 F.2d 427, 428 (5th 
Cir. 1979) (per curiam) (actions of court-appointed attorney are not state action for purposes of § 1983), 
vacated, 444 U.S. 1063 (1980). This view seems consistent with dicta in Ferri that the primary responsiblity 
of court-appointed attorneys is to their clients, not to the public. See Ferri v. Ackerman, 440 U.S. 193, 204 
(1979) (though appointed counsel serves pursuant to federal statutes and in furtherance of federal interests, 
duty is not really to public at large).

In White v. Bloom, 621 F.2d 276 (8th Cir. 1980), the Eighth Circuit noted that court-appointed 
attorneys are not usually amenable to section 1983 suits because they do not act under color of state law. 
Id. at 281. Nevertheless, the court held that they can be sued when they are alleged to be part of a 
conspiracy with other public officials who do act under color of state law. Id. Thus, in a suit under section 
1983 or section 1985, a private conspirator does not enjoy a “derivative immunity” bcause his 
coconspirators benefit from absolute immunity. Id. The White court endorsed the view that complaints 
should be sustained against private conspirators if the allegations are sufficiently specific. Id.; cf. Sparks v. 
Duval County Ranch, Inc., 604 F.2d 976, 983 (5th Cir. 1979) (en banc) (abolishing derivative immunity for 
private persons conspiring with judges), cert, denied. 445 U.S. 943 (1980). Witnesses do not act under color 
of state law when testifying at judicial proceedings. See Myers v. Bull, 599 F.2d 863, 865, 866 (8th Cir.) (per 
curiam) (prisoner has no cause of action under § 1983 for police officer’s allegedly perjurious testimony at 
trial because witnesses do not act under color of state law), cert, denied, 444 U.S. 901 (1979).

3076. 434 U.S. 555 (1978).
3077. Id. at 561.
3078. See id. at 564 (prison officials immune from damages for confiscation of prisoner’s outgoing mail 

when acting without malicious intent and when prisoner’s right to outgoing mail not yet clearly 
established); Withers v. Levine, 615 F.2d 158, 163 (4th Cir. 1980) (officials immune from § 1983 suit for 
failure to protect prisoner from sexual assaults when prisoner’s right to protection not yet clearly 
established); McNamara v. Moody, 606 F.2d 621, 625 (5th Cir. 1979) (prison censorship officer not 
immune from § 1983 suit when suppressing prisoner’s letters in violation of clearly established first 
amendment rights), cert, denied, 100 S. Ct. 3028 (1980); Sala v. County of Suffolk, 604 F.2d 207, 209 (2d
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held in Cruz v. Beto3019 that a prisoner has the burden of establishing that a 
high prison official abused his qualified immunity.3079 3080 Because the purpose of 
the qualified immunity is to protect the public’s right to have officials who 
exercise their discretion without fear of punishment for excusable error,3081 
the Fifth Circuit concluded that the public’s interest in rapid and authorita
tive action by prison officials requires that a prisoner bear the burden of 
proof.3082

Cir. 1979) (police immune from damages for strip search because acting in good faith and not infringing 
any constitutional rights clearly recognized at the time), vacated, 100 S. Ct. 1827 (1980); Lokey v. 
Richardson, 600 F.2d 1265, 1267 (9th Cir. 1979) (per curiam) (question of officials’ good faith depends 
upon what they knew or should have known regarding prisoner’s constitutional rights when they acted), 
cert, denied, 49 U.S.L.W. 3218 (U.S. Oct. 7, 1980); Ronnei v. Butler, 597 F.2d 564, 566 (8th Cir. 1979) (per 
curiam) (prisoner bitten by bat did not have cause of action against prison official who disposed of bat 
before it could be tested for rabies because prison officials have good faith immunity under § 1983); cf. 
Raffone v. Robinson, 607 F.2d 1058, 1061 (2d Cir. 1979) (upholding warden’s immunity from damages in 
due process suit concerning prisoner’s transfer because of need to safeguard warden’s use of discretion and 
because warden acted in good faith).

Prison officials are not vicariously liable for the unconstitutional acts of persons under their supervision 
on grounds of respondeat superior alone. See Henzel v. Gerstein, 608 F.2d 654, 658 (5th Cir. 1979) 
(supervisory officials not responsible for deficient medical care when prisoner did not allege some causal 
connection between supervisory official and alleged violation); Williams v. Anderson, 599 F.2d 923, 926 
(10th Cir. 1979) (warden and deputy warden not liable for wrongfully detaining prisoner beyond release 
date when they reasonably relied upon timekeeper’s interpretation of records), cert, denied, 444 U.S. 1046 
(1980).

In two cases this term, the Fifth Circuit held that the extent to which a sheriff is vicariously liable for the 
acts of his deputy depends upon state law. See Dailey v. Byrnes, 605 F.2d 858, 861 (5th Cir. 1979) (sheriffs 
liability for deputy’s assault upon prisoner in § 1983 action controlled by state law); Baskin v. Parker, 588 
F.2d 965, 967 (5th Cir. 1979) (sheriffs liability for deputy’s unreasonable search of house controlled by 
state law).

3079. 603 F.2d 1178 (5th Cir. 1979).
3080. Id. at 1184.
3081. Id.
3082. Id. The Cruz court stated that police officers sued for false imprisonment would have the burden 

of establishing their qualified immunity, but it noted that their responsibilities are much narrower and 
require less discretion than those of the director of a prison system. Id.; cf. Scheuer v. Rhodes, 416 U.S. 
232, 247 (1974) (qualified immunity possessed by elected officials and officers of executive branch depends 
upon scope of discretion required by their office).

This term the Supreme Court held that a police superintendent facing a section 1983 suit had the burden 
of pleading the existence of qualified immunity. It stated that the plaintiff police officer did not need to 
allege bad faith in order to state a claim. Gomez v. Toledo, 100 S. Ct. 1920, 1923-24 (1980). The Court did 
not reach the issue of which party has the burden of proof.

The Fifth Circuit has held that proof of an eighth amendment violation negates a prison official’s 
qualified immunity without proof of malicious intent. Fielder v. Bosshard, 590 F.2d 105, 109 (5th Cir. 
1979). But cf. Estelle v. Gamble, 429 U.S. 97, 106 (1976) (inadequate medical care is not prima facie cruel 
and unusual punishment without proof of deliberate indifference). Requiring a prisoner to show abuse of 
office to negate the qualified immunity of a prison official is consistent with the requirements for a prima 
facie section 1983 suit alleging inadequate medical treatment. See Cruz v. Beto, 603 F.2d at 1184 n.2.

3083. See Vitek v. Jones, 445 U.S. 480, 488-89 (1980) (prisoner liberty interests entitled to procedural 
protections of fourteenth amendment); Wolff v. McDonnell, 418 U.S. 539, 556-57 (1974) (rejecting 
assertion that prisoners have no right to due process protection in disciplinary proceedings).

3084. See Vitek v. Jones, 445 U.S. 480,494 (1980) (fourteenth amendment due process clause protects

Due Process. Prison officials may not deprive prisoners of protected
liberty interests without due process.3083 Liberty interests have their origin 
either in the Constitution3084 or in statutes, regulations, and practices that give 
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prisoners a reasonable expectation of having various rights and privileges.3083 * 3085 
A prisoner has no such reasonable expectation, and consequently no pro
tected liberty interest, when the existence of a right or privilege rests in the 
unfettered discretion of prison officials.3086

prisoner’s liberty intererst in not being classified as mentally ill without procedural safeguards); Procunier 
v. Martinez, 416 U.S. 396, 417-18 (1974) (prisoner’s first amendment liberty interest in uncensored mail
requires some procedural protections). See generally Meachum v. Fano, 427 U.S. 215, 225 (1976) (review 
of cases holding that prisoners do not forfeit all due process protections of constitutional rights after 
conviction and confinement).

3085. See Vitek v. Jones, 445 U.S. 480, 487-88 (1980) (state statute specifying, inter alia, preconditions 
for prisoner transfer to mental institutions, creates liberty interests entitled to due process protection); 
Greenholtz v. Inmates of Nebraska Penal and Correctional Complex, 442 U.S. 1, 12, 16 (1979) (though 
state parole statute creates expectancy of release constituting liberty interest, no violation of due process 
when prison provides twice-yearly interview of parole candidates); Bono v. Saxbe, 620 F.2d 609, 615-16 
(7th Cir. 1980) (regulation authorizing administrative confinement only for prisoners having adjustment 
problems creates liberty interest in avoiding such confinement); Dumschat v. Board of Pardons, 618 F.2d 
216, 217. 219 (2d Cir. 1980) (per curiam) (state practice of granting pardons creates prisoner expectation 
of, and therefore liberty interest in, pardon and release); Winsett v. McGinness, 617 F.2d 996, 1006-07 (3d 
Cir. 1980) (en banc) (state statute and regulations specifying preconditions for work release create 
expectation of, and liberty interest in, such release); cf. Stringer v. Rowe, 616 F.2d 993, 997 (7th Cir. 1980) 
(per curiam) (reversal of summary judgment that state statute specifying preconditions for prisoner 
segregation creates no protectible liberty interests); Bullard v. Wainwright, 614 F.2d 1020, 1021 (5th Cir. 
1980) (reversal of summary judgment that state statute, regulations, policies, and practices governing close 
prisoner supervision creates no liberty interest); Mitchell v. Hicks, 614 F.2d 1016, 1021 (5th Cir. 1980) 
(same).

3086. See Meachum v. Fano, 427 U.S. 215, 224-25, 229 (1976) (discretionary transfer of prisoner to 
new facility does not require due process protections; grievous loss alone does not violate liberty interests); 
Dumschat v. Board of Pardons, 618 F.2d 216, 219 (2d Cir. 1980) (per curiam) (statute granting pardon 
board unfettered discretion creates no reasonable expectation of receiving pardon); Pugliese v. Nelson, 617 
F.2d 916, 921-22 (2d Cir. 1980) (prisoner has no due process protection against classification as central 
monitoring case when regulations give prison officials unfettered discretion in such classification). But cf. 
Winsett v. McGinness, 617 F.2d 996, 1007-08 (3d Cir. 1980) (en banc) (refusal to grant prisoner release 
status violates due process when prison officials improperly exercise their discretion because of public and 
legislative pressures).

3087. See Vitek v. Jones, 445 U.S. 480, 495 (1980) (prisoner’s interest in avoiding arbitrary or erroneous 
classification as mentally ill and avoiding accompanying treatment weighed against state’s interest in 
segregating mentally ill prisoners); Wolff v. McDonnell, 418 U.S. 539, 556 (1974) (prison disciplinary 
proceedings represent “mutual accommodation” of Constitution with prison needs and objectives); 
Dumschat v. Board of Pardons, 618 F.2d 216, 221 (2d Cir. 1980) (per curiam) (determining due process in 
pardon hearing by considering need for particular procedural safeguard and its effect on governmental and 
private interests).

3088. See Vitek v. Jones, 445 U.S. 480, 488-90 (1980) (due process is source of procedural requirements 
for protection of state-created liberty interest in avoiding arbitrary transfer to mental hospital); Wolff v.
McDonnell, 418 U.S. 539, 558, 560 (1974) (due process is source of procedural requirements when inmate 
deprived of state-created good-time credits even though state statute provides own procedures). 3089. 445 
U.S. 480 (1980).

3090. Id. at 489-90, 494. The State of Nebraska transferred the prisoner to a state mental hospital after

After deciding that a liberty interest exists, the courts determine what 
procedural safeguards are due by evaluating the interest at stake, the probable 
value of the proposed procedural safeguard, and the likely burden on the 
government if the new procedure is required.3087 Although statutes, regula
tions, and practices may create liberty interests, it is the Constitution, and not 
procedures set forth in laws or regulations, which determines the extent of 
procedural protection that these interests deserve.3088

The Supreme Court ruled this term in Vitek v. Jones3089 that a convicted 
prisoner is entitled to due process protection before he can be transferred to a 
mental hospital.3090 The Court reasoned that a liberty interest is created when 
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state law and practice foster a prisoner’s expectation that he will not be 
transferred unless suffering from a mental disease requiring special care.* 3091 
The Vitek Court also ruled that since a person’s conviction extinguishes only 
his right to be free from confinement, his constitutionally based interest in 
avoiding transfer remains intact.3092 The Court noted that the stigma 
associated with transfer to a mental hospital and treatment by behavior 
modification are changes in the conditions of confinement that extend beyond 
the scope of those imposed as a result of the prisoner’s conviction.3093

he set his mattress on fire and burned himself severely. Id. at 1259.
3091. Id. at 489-90. A Nebraska statute provided that the Director of Correctional Services could 

transfer a prisoner to a mental hospital if a designated physician found that the prisoner was mentally ill 
and could not receive adequate treatment in the prison. Id. The Court rejected the argument that such 
designation by a physician meets minimum standards of due process. Id. at 490-91.

3092. Id. at 493-94.
3093. Id. The Court cited a series of prior cases dealing with involuntary commitment of ordinary 

citizens, and concluded that a convicted felon has the right to similar procedural protections before 
involuntary commitment. Id. at 491-92.

A commentator recently suggested that the Supreme Court’s decisions since Wolff v. McDonnell, 418 
U.S. 539 (1974), reveal a trend of limiting due process protection to only those liberty interests that can be 
specifically located in a statutory or Bill of Rights guarantee. In Wolff the Court recognized a protected 
interest in avoiding major changes in the terms or conditions of confinement. See Note, Procedural Due 
Process in Prisoners’ Rights: The State Giveth and the State Taketh Away, 57 B.U.L. Rev. 387, 388-94 
(1977). On the other hand, Vitek indicates that the Supreme Court is not prepared to abandon totally the 
prisoner’s residual interest in freedoms beyond the scope of his conviction and confinement. See 445 U.S. 
480, 491, 493 (1980) (prisoner’s transfer to mental hospital implicates residual freedoms not extinguished 
by conviction and confinement).

3094. 445 U.S. at 494-96. The Supreme Court approved the district court’s view that a prisoner in these 
circumstances requires procedural protections similar to those set forth in Morrissey v. Brewer, 408 U.S. 
471 (1972). Vitek v. Jones, 445 U.S. at 496.

In spite of the state’s interest in segregating mentally ill prisoners for treatment, the Court held that the 
risk of mistaken transfer requires that the prisoner’s interest be protected by appropriate procedural 
safeguards. 445 U.S. at 495.

3095. Id. at 494-96. Even though such a transfer is essentially based on a medical determination, the 
Court reasoned that adversary hearings are necessary to interpret the subtleties of psychiatric diagnosis. Id. 
at 495.

The Vitek Court also approved the district court’s order providing for possible restriction of these 
procedures if necessary to protect state interests. It noted that the state may limit the prisoner’s right to 
cross-examination when the exercise of that right might lead to disruption. The Court also ruled that the 
independent decisionmaker does not necessarily have to come from outside the prison or hospital 
administration. Id. at 496.

3096. Id. at 496-97.Four of the five justices in the Vitek majority wanted to affirm the district court’s 
order that the state provide legal counsel for indigent prisoners faced with transfer proceedings. Justice 
White’s plurality opinion noted that a prisoner possibly suffering from mental problems would have a 
greater need for legal assistance to understand and defend his rights than would a merely uneducated 
prisoner. Vitek v. Jones, 445 U.S. 480, 496-97 (1980). In his concurring opinion Justice Powell agreed that 

The Vitek Court concluded that due process protection of an adversarial 
nature is necessary to protect the prisoner from a mistaken transfer and 
resulting loss of his limited liberty interests.3094 It affirmed the district court’s 
order requiring written notice to the prisoner, a hearing at which the prisoner 
could produce evidence and confront the state’s witnesses, an independent 
decisionmaker, and a written statement of reasons for the transfer.3095 
Moreover, the Court held that the state must provide the prisoner with 
qualified and independent assistance, though not necessarily with a licensed 
attorney.3096
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Although Vitek extends the reach of due process safeguards to certain 
prisoner transfers, it does not change existing doctrine that there is no due 
process protection for discretionary transfers to less favorable conditions or 
institutions within the scope of confinement authorized by the original 
conviction.3097 Nevertheless, prisoners may challenge discretionary transfer 
decisions on constitutional grounds other than due process.3098 This term, for 
example, the First Circuit held in Furtado v. Bishop3099 that a prisoner may 
bring an eighth amendment challenge against a transfer to segregated 
confinement.3100

the state must provide the prisoner with independent assistance, but did not agree that a lawyer is necessary 
for a fair hearing. Given the medical nature of the questions to be determined, he suggested that the 
assistance of a psychiatrist might be of greater benefit to the prisoner than that of a lawyer. Id. at 499-500 
(Powell, J., concurring). The dissenters did not reach the merits of the decision, arguing that the prisoner’s 
claim in this case was moot. Id. at 500 (Stewart, J., with Burger, C.J., & Rehnquist, J., dissenting).

3097. See Montanye v. Haymes, 427 U.S. 236, 242-43 (1976) (no due process rights attach to transfer to 
maximum security resulting from misconduct because conditions of confinement within scope of 
conviction and transfer decision at discretion of state authorities); Meachum v. Fano, 427 U.S. 215, 225 
(1976) (prisoner does not have due process right to hearing for transfer from medium security to maximum 
security prison when statute does not condition exercise of official discretion upon proof of serious 
misconduct); Stringer v. Rowe, 616 F.2d 993, 997 (7th Cir. 1980) (per curiam) (reversal of summary 
judgment that regulation creates no liberty interest sufficient to limit official discretion regarding prisoner 
transfers); Mitchell v. Hicks, 614 F.2d 1016, 1018-19 (5th Cir. 1980) (affirming that prisoners have no 
federally-created liberty interest in avoiding transfer, but remanding for consideration of possible state- 
created rights); Randle v. Romaro, 610 F.2d 702, 703 (10th Cir. 1979) (per curiam) (prisoner serving two 
consecutive sentences has no right to hearing before denial of transfer to minimum security because state 
law contains no hearing requirement); Raffone v. Robinson, 607 F.2d 1058, 1061-62 (2d Cir. 1979) (no 
right to due process protections before transfer decision, even if punitive in nature, unless state law 
conditions transfer on occurrence of specific event).

The First Circuit held this term that even when a prisoner has a right to due process protection before 
transfer, an emergency involving interests of prison security may limit the protection due. See Gomes v. 
Moran, 605 F.2d 27, 29-30 (1st Cir. 1979) (emergency transfer without notice or pretransfer hearing 
permissible if post-transfer hearing follows).

This term the Second Circuit held in Roe v United States Attorney, 618 F.2d 980 (2d Cir. 1980) (per 
curiam), that the federal government does not have to transfer a prisoner to a minimum security 
institution, even though the U.S. Attorney promised such a transfer for his cooperation as a witness. Id. at 
981-82. Because the U.S. Attorney made the promise only after the prisoner cooperated with federal 
officials, the promise was gratuitous and induced no detrimental reliance implicating the due process 
clause. Id. at 982. In these circumstances, the Court reasoned, society’s interest in controlling dangerous 
criminals outweighs the prisoner’s interest in fulfillment of a gratuitous promise. Id.

3098. See Stringer v. Rowe, 616 F.2d 993, 997-98 (7th Cir. 1980) (per curiam) (prisoner has cause of 
action under equal protection clause when denied pretransfer hearing guaranteed by statute to all state 
prisoners); McDonald v. Hall, 610 F.2d 16, 18 (1st Cir. 1979) (prisoner may challenge transfer decision 
made in retaliation for exercise of first amendment right to petition courts); Furtado v. Bishop, 604 F.2d 
80, 87-88 (1st Cir. 1979) (Meachum and Montanye do not foreclose transfer decision challenges on 
constitutional grounds other than due process), cert, denied, 444 U.S. 1035 (1980).

3099. 604 F.2d 80 (1st Cir. 1979), cert, denied, 444 U.S. 1035 (1980).
3100. Id. at 88 (imposition of segregated confinement cruel and unusual punishment because grossly 

disproportionate to offenses committed). See also Bono v. Saxbe, 620 F.2d 609, 612 (7th Cir. 1980) 
(although administrative transfer to control unit is permissible, punitive transfer violates substantive due 
process); Rhodes v. Robinson, 612 F.2d 766, 774 (3d Cir. 1979) (no violation of eighth amendment when 
prisoner transferred to maximum security after making death threat); Randle v. Romero, 610 F.2d 702, 
703 (10th Cir. 1979) (per curiam) (no violation of eighth amendment when prison officials refused to allow 
inmate serving two consecutive terms to transfer to less secure facility).

Prisoners are subject to transfer from one jurisdiction to another under the Interstate Agreement on 
Detainers Act, 18 U.S.C. app. §§ 1- 976) (IAD). In United States v. Mauro, 436 U.S. 340 (1978), the 
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Prisoners have no constitutionally based rights to due process protection in 
classification decisions made at the discretion of prison officials.3101 3102 Neverthe
less, this term the Third Circuit held in Winsett v. McGinnessiW2 that although 
prison officials have discretion to deny a prisoner work release status, they 
may not abuse that discretion by relying upon political considerations in 
denying work release status to an otherwise eligible prisoner.3103

Supreme Court issued the seminal interpretation of the IAD. The Mauro Court noted that the purpose of 
the IAD is to obtain for the prisoner a speedy disposition of his detainers. Id. at 351. After a prisoner is 
transferred to another jurisdiction for prosecution the prosecuting state must bring him to trial within 120 
days, after which it must return him to the state in which he was previously imprisoned. Id. at 352. If these 
conditions are not met, the charges against the prisoner must be dismissed upon his request. Id. at 353.

The federal government also is subject to the provisions of the IAD. Id. at 343, 354. When the federal 
government uses the writ of habeas corpus ad prosequendum to obtain a prisoner’s presence at trial, 
however, it is not bound by the IAD because such a writ is not a “detainer” under the IAD. Id. at 360. 
Nevertheless, if such a writ is used to obtain custody of a prisoner after the federal government has filed a 
proper detainer, the government must adhere to the Act. Id. at 362. A prisoner waives his rights under the 
IAD if, prior to his trial on the detainer, he voluntarily requests that he be returned to his former 
jurisdiction. See Gray v. Benson, 608 F.2d 825, 827 (10th Cir. 1979) (per curiam) (no violation of IAD 
when sentence on detainer charge not vacated because prisoner waived rights under IAD in requesting 
transfer back to state facility for medical treatment).

The Sixth Circuit held this term that under certain circumstances, detainer claims are not cognizable by 
federal courts under 28 U.S.C. § 2255 (1976). See Mars v. United States, 615 F.2d 704, 707 (6th Cir. 1980) 
(section 2255 provides no relief for prisoner transferred between federal and state custody under the Act 
because prisoner thereby suffered no prejudice). The Sixth Circuit also held that federal courts lack 
authority under the IAD to order officials of one state to disregard an allegedly illegal detainer of another 
state, or to order a state to withdraw an allegedly illegal detainer. Bracey v. State of Tennessee, 616 F.2d 
268, 269 (6th Cir. 1980) (per curiam); see notes 2858-61 supra and accompanying text (discussing IAD and 
section 2255).

3101. See Ferranti v. Moran, 618 F.2d 888, 890 n.l (dicta) (1st Cir. 1980) (no violation of due process in 
prisoner’s classification into maximum security without prior hearing); Pugliese v. Nelson, 617 F.2d 916, 
923 (2d Cir. 1980) (prisoner has no protectible liberty interest in avoiding classification as central 
monitoring case); McGruder v. Phelps, 608 F.2d 1023, 1026 (5th Cir. 1979) (inmates have no right to know 
criteria considered in decision to classify prisoners out of maxiumum security); Makris v. United States 
Bureau of Prisons, 606 F.2d 575, 576 (5th Cir. 1979) (per curiam) (due process not required before 
classification as central monitoring case); Lokey v. Richardson, 600 F.2d 1265, 1266 (9th Cir. 1979) (per 
curiam) (reversal of summary judgment that no due process protection applies before deprivation of 
minimum custody status, because state law did not create expectation of retaining such status), cert, denied, 
49 U.S.L.W. 3218 (U.S. Oct. 7, 1980).

3102. 617 F.2d 992 (3d Cir. 1980) (en banc).
3103. Id. at 1007. Prison officials must exercise their discretion consistent with the purpose and policy 

behind work release. Id. These purposes include promoting humane treatment and ensuring prompt and 
safe return to the community. Id. at 1006-07. In Winsett the court held that prison officials abused their 
discretion by considering not only these factors, but also public and legislative opposition to the release. Id. 
at 1007. Because the prisoner had met all the eligibility criteria for work release, he had a liberty interest 
deserving procedural safeguards. Id. The officials’ abuse of discretion thus violated the prisoner’s liberty 
interest protected by the fourteenth amendment. Id. at 1007-08.

3104. 408 U.S. 471 (1972).
3105. Id. at 482, 484. The Court held that due process mandates protection at two stages of the parole 

revocation process. Id. at 485. When the parolee is arrested, officials must hold a preliminary hearing to 
determine whether there are reasonable grounds for believing that he has violated his parole. Id. at 485. 
This determination may only be made by officials who did not personally participate in the arrest. Id. at 
486. Before this hearing, officials must inform the parolee of the charges, allow him to question the officer 
reporting the alleged violation, and allow him to present additional information on his behalf. Id. at 487.

In 1972 the Supreme Court established in Morrissey v. Brewer3104 that 
parolees have a liberty interest in retaining parole requiring extensive due 
process protection before parole can be revoked.3105 The Court, however, held 
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last term in Greenholtz v. Inmates of Nebraska Penal and Correctional 
ComplexiW(> that in the absence of a state created interest this extensive 
protection does not extend to the expectation of receiving parole, because that 
expectation is a mere possibility.3106 3107 This term the Ninth Circuit held in 
Bowles v. Tennant3108 that the federal parole statute3109 creates no greater 
expectation of liberty than did the Nebraska statute in Greenholtz.3110

At the next stage of the parole revocation process, a formal hearing must be held. Id. at 489. Due 
process also requires that the parolee be given the opportunity to speak and to present and cross-examine 
witnesses. Id.; see Martineau v. Perrin, 601 F.2d 1201, 1205-07 (1st Cir. 1979) (no violation of due process 
when person facing revocation of parole given adequate notice of charges, reasons for decision, and fair and 
impartial tribunal).

Probation revocation proceedings must also satisfy the due process requirements set forth in Morrissey. 
See Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973) (denial of hearing before revocation of probation status 
violates due process); United States v. Tyler, 605 F.2d 851, 853 (5th Cir. 1979) (per curiam) (due process 
violated when probation revocation hearing concerned charges that should have been raised at previous 
hearing ten months earlier); United States v. Diaz-Burgos, 601 F.2d 983, 985-86 (9th Cir. 1979) (per 
curiam) (due process violated when probationer not permitted to present evidence and call witnesses at 
probation hearing); cf. United States v. Wickham, 618 F.2d 1307, 1309 (9th Cir. 1979) (no violation of due 
process in delay of seven months between arrest for probable probation violation and revocation hearing 
when delay resulted from confinement on state charges); Collins v. Turner, 599 F.2d 657, 658 (5th Cir. 
1979) (per curiam) (no violation of due process in failure to hold preliminary revocation hearing when 
prisoner received full evidentiary hearing prior to final revocation of probation).

3106. 442 U.S. 1 (1979).
3107. Id. at 7, 11. See also Averhart v. Tutsie, 618 F.2d 479, 482 (7th Cir. 1980) (inmate not entitled to 

due process before parole release decision because state statute creates no expectancy of release); Sharp v. 
Leonard, 611 F.2d 136, 137 (6th Cir. 1979) (per curiam) (possibility of parole creates no liberty interest 
sufficient to warrant due process protection); Wagner v. Gilligan, 609 F.2d 866, 867 (6th Cir. 1979) (per 
curiam) (state statute giving officials complete discretion in granting parole creates no presumption of 
release requiring due process protection); Jackson v. Reese, 608 F.2d 159 (5th Cir. 1979) (no violation of 
due process when parole candidate refused access to files not implicating any constitutionally protected 
interest); Boothe v. Hammock, 605 F.2d 661, 664 (2d Cir. 1979) (no due process protection for expectancy 
of parole because state statute did not explicitly require release in absence of specific conditions); Shirley v. 
Chestnut, 603 F.2d 805, 806-07 (10th Cir. 1979) (per curiam) (statute not specifically indicating when 
parole must be granted creates no liberty interest deserving of due process protection).

Nevertheless, the Greenholtz Court noted that since the state statute provided some expectancy of 
release, it was entitled to some constitutional protection. 442 U.S. 1 (1979); see Williams v. Briscoe, 599 
F.2d 620, 621 (5th Cir. 1979) (per curiam) (holding that, in light of Greenholtz, state parole statute may 
create expectancy of release; reversing summary dismissal that due process not required for parole 
eligibility decision). Upon remand from the Supreme Court for reconsideration in light of Greenholtz, the 
Second Circuit reaffirmed its view that the regular grant of pardons to inmates serving life sentences creates 
a protected liberty interest. Dumschat v. Board of Pardons, 618 F.2d 216, 217, 220 (2d Cir. 1980) (per 
curiam). After holding that due process required that an inmate denied pardon receive a written 
explanation for the denial, 618 F.2d at 217, 222, the court remanded the case for a determination of how 
much time an inmate must serve before his interest in pardon becomes vested. Id. at 221.

3108. 613 F.2d 776 (9th Cir. 1980).
3109. 18 U.S.C. § 4206 (1976).
3110. 613 F.2d at 778. Subject to a denial for good cause, the federal parole statute authorizes the grant 

of parole if (1) it will not depreciate the seriousness of the offense and (2) it will not jeopardize the public 
welfare. 18 U.S.C. § 4206 (1976). When denied parole for good cause, the prisoner must receive written 
notice informing him of the reasons for the denial. Id. But the notice requirement provides only limited due 
process protection. See Bowles v. Tennant, 613 F.2d 776, 778-79 (9th Cir. 1980) (no violation of due 
process when Parole Commission did not notify prisoner that it would consider violent nature of his crimes 
and failed to disclose basis for such characterization of those crimes).

This term, the Fifth Circuit held that prison inmates lacked standing to challenge discriminatory hiring 
policies of the parole board because there was no evidence that the inmates were harmed by the racial 
imbalance. Lamar v. Whiteside, 606 F.2d 88. 88 (5th Cir. 1979) (per curiam).
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Prisoners have a limited right to due process protection in disciplinary 
proceedings.3111 Although they must receive some due process protection 
before revocation of their state-created good-time credits,3112 this protection is 
not so great as that required for revocation of parole.3113 A prisoner has the 
right to allege a deprivation of personal property without due process.3114 
Nevertheless, the Fifth Circuit this term upheld a Florida regulation allowing 
prison officials to confiscate prisoners’ money in excess of fifteen dollars.3113 
The court decided that the regulations were reasonable because large amounts 
of money in the hands of prisoners could lead to disruption in the prison.3116

Prisoners' Rights Under The First, Fourth, and Eighth Amendments. 
Although prisoners have limited first amendment rights, prison officials may

3111. See Baxter v. Palmigiano, 425 U.S. 308, 322 (1976) (although prisoner usually should be 
permitted to call witnesses during disciplinary hearing, no violation of due process when officials deny such 
permission and fail to provide reasons); Wolff v. McDonnell, 418 U.S. 539, 566 (1974) (to accommodate 
institutional needs, prison officials may limit prisoner’s right to call witnesses and present evidence at 
disciplinary hearing); Thomas v. Estelle, 603 F.2d 488, 490 (5th Cir.) (per curiam) (no cause of action when 
complaint did not allege abuse of discretion in refusal to permit prisoner to call witnesses at disciplinary 
hearing), cert, denied, 444 U.S. 970 (1979); Hurney v. Carver, 602 F.2d 993, 995-96 (1st Cir. 1979) (same); 
cf. Spain v. Procunier, 600 F.2d 189, 193 (9th Cir. 1979) (remanding for consideration of whether due 
process requires notice and hearing prior to disciplinary confinement).

When charged with misconduct, a prisoner has the right to an impartial panel at his disciplinary 
hearing. See Rhodes v. Robinson, 612 F.2d 766, 773 (3d Cir. 1979) (inclusion of guard on panel does not 
compromise impartiality as long as guard not involved in circumstances underlying misconduct charge). 
Rhodes required that a witness’ statements made to a disciplinary committee while the prisoner was outside 
the hearing room be included in the written record to facilitate judicial review. Id. at 774.

Although prison officials properly exercise discretion in deciding what procedural protections are 
appropriate for prisoners, federal prison officials are not exempt from the requirements of the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (1976). See Crooker v. Office of Pardon Attorney, 614 F.2d 825, 
827-28 (2d Cir. 1980) (per curiam) (Office of the Pardon Attorney in United States Department of Justice 
is "agency” within meaning of FOIA). Under the FOIA, a federal prisoner may seek disclosure of records 
relating to his petition for executive clemency. Id.

3112. See Wolff v. McDonnell, 418 U.S. 539, 563-66 (1974) (protections required before revocation 
include advance written notice of charges and written statement of evidence and reasons supporting 
revocation); Keenan v. Bennett, 613 F.2d 127, 130 (5th Cir. 1980) (state-created good-time credits 
constitute liberty interest requiring due process protection; habeas corpus only remedy because suit affects 
duration of confinement).

3113. See Wolff v. McDonnell, 418 U.S. 539, 560-61, 571 (1974) (because deprivation of good-time 
credits not so grievous a loss as revocation of parole, prisoner has no right to all protections enjoyed by 
parolees). A prisoner facing revocation of his good-time credits must receive prior notice, a hearing, a 
statement of the evidence supporting revocation, and an opportunity to present evidence and call witnesses 
when feasible. Id. at 563-66. He has no right to cross-examine witnesses or to receive the assistance of 
counsel. Id. at 568-70. Cf. Evans v. Wilkerson, 605 F.2d 369, 371-72 (7th Cir. 1979) (no violation of due 
process when hearing held reasonable time after escaped prisoner’s recapture though after prisoner’s 
previously scheduled release date counting accumulated good-time credits).

3114. See Ferranti v. Moran, 618 F.2d 888, 891 (1st Cir. 1980) (allegation that prison guard knowingly 
destroyed prisoner’s radio states § 1983 claim for deprivation of personal property without due process); 
Stringer v. Rowe, 616 F.2d 993, 1000 (7th Cir. 1980) (per curiam) (allegation that prison officials lost 
prisoner’s personal papers during transfer does not state § 1983 claim without allegation of intentional 
interference with property); Jensen v. Klecker, 599 F.2d 243, 245 (8th Cir. 1979) (per curiam) (allegation 
that prison officials failed to reimburse inmates money due from prison concession stand states § 1983 
claim).

3115. Sullivan v. Ford, 609 F.2d 197, 198 (5th Cir.) (per curiam), cert, denied, 100 S. Ct. 2950 (1980).
3116. Id. The court noted that large sums of money could encourage fights among the prisoners, 

promote greater use of drugs, foster escapes, and lead to bribery of prison guards. Id. 
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limit these rights when their protection would be inconsistent with legitimate 
penal interests.3117 Prisoners have a limited right to use of the mail.3118 In 
addition, they may challenge restrictions on their first amendment right to 
exercise their religion.3119 Prisoners have only limited association3120 and 
visitation rights.3121

The fourth amendment rights of pretrial detainees were sharply limited by 
the Supreme Court in Bell v. Wolfish.3122 Wolfish held that a prison’s interest 
in controlling contraband justified routine body cavity searches of pretrial

3117. See, e.g., Jones v. North Carolina Prisoner’s Labor Union, Inc., 433 U.S. 119, 129 (1977) 
(concern for prison order and security justifies regulations prohibiting inmates from assembling for union 
meetings or soliciting other inmates to join prisoners' union); Pell v. Procunier, 417 U.S. 817, 822, 827 
(1974) (concern for prison security and inmate rehabilitation justifies regulation prohibiting inmate 
participation in media interviews); Rhodes v. Robinson, 612 F.2d 766, 770 (3d Cir. 1979) (concern for 
prison security and inmate rehabilitation justifies refusal to permit inmate to photocopy guard’s prior 
criminal record); Lynott v. Henderson, 610 F.2d 340, 342-43 (5th Cir. 1980) (limitation on visits to male 
prisoner by married woman justified because such visits not conducive to prisoner’s rehabilitation); 
McNamara v. Moody, 606 F.2d 621, 623-24 (5th Cir. 1979) (though proper to censor mail if censorship no 
greater than necessary for penal interest involved, improper to refuse to mail letter merely because letter 
derogates censor), cert, denied, 100 S. Ct. 3028 (1980).

In determining whether prison regulations unduly restrict the first amendment rights of inmates, courts 
also consider whether prisoners retain alternative means of exercising the right in question. See Bell v. 
Wolfish, 441 U.S. 520, 551-52 (1979) (rule limiting inmate receipt of hardbound books to those mailed 
directly from publisher or bookseller does not violate first amendment because, inter alia, alternative 
sources of reading matter exist); Jones v. North Carolina Prisoner’s Labor Union, Inc., 433 U.S. 119, 130- 
31 n.8 (1977) (though denial of bulk mailing privileges for inmate union materials increases prisoner costs, 
no violation of first amendment because normal mailing privileges exist); cf. Rudolph v. Locke, 594 F.2d 
1076, 1077 (5th Cir. 1979) (per curiam) (regulation prohibiting contacts between prisoners in segregation 
invalid unless no less restrictive alternatives exist; use of mail provides effective alternative for exercise of 
first amendment rights).

3118. See Procunier v. Martinez, 416 U.S. 396, 408, 412-13 (1974) (censorship of prisoner’s outgoing 
mail violates first amendment rights of outsiders receiving such mail); McNamara v. Moody, 606 F.2d 621, 
623-24 (5th Cir. 1979) (censorship of mail not justified by coarse remarks in letter when no penal interest 
implicated), cert, denied, 100 S. Ct. 3028 (1980). But cf. Collins v. Cundy, 603 F.2d 825, 827 (10th Cir. 
1979) (per curiam) (no violation of inmate’s right of access to courts when sheriff refused to mail letter 
concerning prisoner’s personal indebtedness because such mail not entitled to constitutional protection).

3119. See Cruz v. Beto, 405 U.S. 319, 322-23 (1972) (per curiam) (allegation that Buddhist inmate not 
given access to chapel and forbidden to share religious materials with other inmates states cause of action 
under first amendment); Kenner v. Phelps, 605 F.2d 850, 851 (5th Cir. 1979) (per curiam) (allegation that 
Muslim prisoners forced to handle pork in serving line states valid first amendment claim); Green v. White, 
605 F.2d 376, 378 (8th Cir. 1979) (allegation that ban on religious services, Bible classes, long hair and 
beards, and distribution of church newspapers violates rights to free exercise of religion states valid first 
amendment claim), cert, denied, 444 U.S. 1083 (1980). But cf. McGruder v. Phelps, 608 F.2d 1023, 1026 
(5th Cir. 1979) (dismissing challenge to restriction upon religious services in maximum confinement).

3120. See Jones v. North Carolina Prisoners Labor Union, Inc., 433 U.S. 119, 128-29, 132 (1977) 
(regulations prohibiting meetings of members of prisoner union not violation of first amendment). In the 
interests of prison security, officials may also prohibit inmates from soliciting fellow inmates to join a 
prisoner’s union. Id. at 129, 131-32.

3121. See Lynott v. Henderson, 610 F.2d 340, 342-43 (5th Cir. 1980) (no constitutional violation when 
male inmate denied visit from married woman when officials determined visit not conducive to inmate’s 
rehabilitation).

The Supreme Court has suggested that prison officials might ban contact visits for pretrial detainees. See 
Bell v. Wolfish, 441 U.S. 520, 559-60 n.40 (1979) (in lieu of requiring body cavity search after contact visits 
to pretrial detainees, officials might abolish contact visits). See also Jordan v. Wolke, 615 F.2d 749, 753-54 
(7th Cir. 1980) (prison interest in controlling cotraband justifies ban on contact visits to pretrial detainees); 
Inmates of Allegheny County Jail v. Pierce, 612 F.2d 754, 759 (3d Cir. 1979) (same).

3122. 441 U.S. 520 (1979).
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detainees returning from contact visits.3123 The Court in Wolfish also 
suggested that pretrial detainees have no reasonable expectation of privacy in 
their cells.3124 Since Wolfish dealt with pretrial detainees, its potential impact 
on the fourth amendment rights of convicted prisoners is not yet clear.3125 In a 
case decided shortly after Wolfish, the Fifth Circuit reaffirmed its view that 
body cavity searches are limited by the reasonableness requirement of the 
fourth amendment.3126 This term the Seventh Circuit held in Bono v. Saxbe2'21 
that Wolfish does not justify strip searches following noncontact visits unless 
prison officials show some risk that contraband would be smuggled into the 
prison.3128

Prisoners are protected from cruel and unusual punishment by the eighth 
amendment.3129 Prison practices that violate the eighth amendment include 
those that are “incompatible with our society’s evolving standard of decency” 
or that involve the “unnecessary and wanton infliction of pain.”3130 Federal 
courts will require prisons to change conditions of confinement that violate 
the eighth amendment.3131 Prison practices held to be cruel and unusual

3123. Id. at 558.
3124. Id. at 556-57.
3125. Also, the Second Circuit has refused to apply Bell to prearraignment detainees because Bell 

involved postarraignment plaintiffs. See Sala v. County of Suffolk, 604 F.2d 207, 209 (2d Cir. 1979) (police 
immune from damages for arguably unreasonable prearraignment strip search because acting in good faith 
and not infringing any constitutional rights clearly recognized at time), vacated, 100 S. Ct. 1827 (1980).

3126. See United States v. Lilly, 599 F.2d 619, 620 (5th Cir. 1979) (per curiam) (inmate returning from 
authorized but unsupervised absence from prison has right to be given notice of possibility of random body 
cavity searches, unless prison officials have reasonable basis for believing that specific inmate is carrying 
contraband; previous attempt to smuggle contraband provides basis for such belief).

The Wolfish Court stated that the general concern of prison officials in controlling contraband makes 
body cavity searches reasonable, even if they never produce any contraband. 441 U.S. at 558. Since the 
searches in Wolfish were conducted after every contact visit, however, prisoners did have constructive 
notice that they would be searched. Id. Searches on prisoners chosen at random, such as were distinguished 
in Lilly, did not occur in Wolfish and were not discussed by that decision.

3127. 620 F.2d 609 (7th Cir. 1980).
3128. See id. at 617 (prison officials have burden of demonstrating reasonableness of performing 

searches when prisoners handcuffed and separated from visitors by plexiglass).
3129. See Spain v. Procunier, 600 F.2d 189, 194 (9th Cir. 1979) (unrestricted use of tear gas, use of neck 

restraints, and refusal to allow outdoor exercise violate eighth amendment rights of dangerous prisoners in 
maximum security cellblock); cf. Bono v. Saxbe, 620 F.2d 609, 611 (7th Cir. 1980) (dicta) (prisoners retain 
eighth amendment protections whether conditions of confinement are imposed for punitive or administra
tive reasons).

In determining whether the actions of prison officials constitute cruel and unusual punishment courts 
will consider whether those actions furthered legitimate penal interests. See Bono v. Saxbe, 620 F.2d 609, 
615 (7th Cir. 1980) (limitation upon time out of cells, restricted access to prison facilities, and use of 
handcuffs do not violate eighth amendment rights of violent prisoners when justified by prison interests in 
security, deterrence, and rehabilitation); Spain v. Procunier, 600 F.2d at 194 (upholding occasional use of 
tear gas and use of manacles, but forbidding use of neck restraints and denial of outdoor exercise).

3130. Estelle v. Gamble, 429 U.S. 97, 102-03 (1976); cf. Rhodes v. Robinson, 612 F.2d 766, 771 (3d Cir. 
1979) (intentional infliction of emotional distress violates premise of eighth amendment, which is 
prevention of wanton and unnecessary infliction of pain); Spain v. Procunier, 600 F.2d 189, 200 (9th Cir. 
1979) (use of neck chains and denial of fresh air and exercise violates fundamental premise of eighth 
amendment that prisoners cannot be treated as less than human).

3131. See, e.g., Withers v. Levine, 615 F.2d 158, 161 (4th Cir. 1980) (prison officials ordered to protect 
young prisoners from sexual assault in temporary holding area group cell); Burks v. Teasdale, 603 F.2d 59, 
62 (8th Cir. 1979) (prison officials ordered to relieve overcrowded conditions by eliminating all three- 
prisoner cells and some two-prisoner cells); Spain v. Procunier, 600 F.2d 189, 194 (9th Cir. 1979) (prison 
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include overcrowding,313! exposure to health hazards,* 3132 3133 confinement with
out fresh air or exercise,3134 unreasonable use of mechanical restraints,3135 and 
unreasonable beating of prisoners.3136 This term the Ninth Circuit held in 
Spain v. Procunier3137 that prison officials could use dangerous levels of tear 
gas against inmates only if there was a likelihood that damage to life, 
property, or prison security could result.3138 In Rhodes v. Rovinson,3139 the 
Third Circuit held that a prisoner may have a cause of action under the eighth 
amendment or the due process clause of the fourteenth amendment for a 
prison official’s intentional and unnecessary infliction of emotional dis
tress.3140 The Court reasoned that emotional distress can be an injury of as 

officials forbidden to use neck chains on, and ordered to provide outdoor exercise for, inmates); cf. Hutto v. 
Finney, 437 U.S. 678, 685 (1978) (court shortened length of confinement in punitive isolation to 30 days 
because prison failed to comply with previous court order to relieve overcrowded conditions there).

Conditions of confinement must meet the standards of the eighth amendment whether their purpose is 
administrative or punitive. See Bono v. Saxbe, 620 F.2d 609, 611, 613 (7th Cir. 1980) (in determining 
whether conditions in special cell block for dangerous prisoners violates eighth amendment, irrelevant 
whether conditions imposed for punitive or administrative reasons); McGruder v. Phelps, 608 F.2d 1023, 
1025 (5th Cir. 1979) (confinement in cell for 23.5 hours per day constitutes cruel and unusual punishment 
regardless of whether imposed for administrative or punitive reasons).

3132. See Hutto v. Finney, 437 U.S. 678, 686 (1978) (more than 30-day confinement in punitive 
isolation cruel and unusual punishment when 10 to 11 prisoners crowded in eight-by-ten foot cell); Adams 
v. Mathis, 614 F.2d 42, 43 (5th Cir. 1980) (per curiam) (ordering prison, inter alia, to end overcrowded 
conditions); Burks v. Teasdale, 603 F.2d 59, 61-62 (8th Cir. 1979) (all use of three-prisoner cells and some 
use of two-prisoner cells constitutes cruel and unusual punishment). But cf. Bell v. Wolfish, 441 U.S. 520, 
541-43 (1979) (double bunking of pretrial detainees not cruel and unusual punishment when length of stay 
averages less than sixty days and when detainees have access to common area during day); Bono v. Saxbe, 
620 F.2d 609, 613 (7th Cir. 1980) (confinement of dangerous inmates to cell measuring 78-by-96-by-100 
inches not cruel and unusual punishment when inmates given seven hours of exercise weekly).

The Fifth Circuit has rejected any mechanical rule for deciding when overcrowding rises to the level of 
an eighth amendment violation. In making such determinations, it looks to the totality of conditions under 
which the inmates live. See Smith v. Sullivan, 611 F.2d 1039, 1045 (5th Cir. 1980) (lower court's order 
limiting prison population to 500 remanded to determine factual basis for conclusion that any larger 
population constitutes cruel and unusual punishment).

3133. See Adams v. Mathis, 614 F.2d 42, 43 (5th Cir. 1980) (per curiam) (ordering prison, inter alia, to 
remove health hazards including overtaxed plumbing and inadequate sanitary facilities).

3134. See McGruder v. Phelps, 608 F.2d 1023, 1025 (5th Cir. 1979) (confinement in cell for 23.5 hours 
a day without outside exercise for months states cause of action under eighth amendment); Spain v. 
Procunier, 600 F.2d 189, 199 (9th Cir. 1979) (denial of fresh air, regular outdoor exercise, and recreation 
for period of years constitutes cruel and unusual punishment).

3135. See Spain v. Procunier, 600 F.2d at 196-97 (use of neck chains on inmates for more than 4.5 years 
constitutes cruel and unusual punishment; use of leg manacles or waist chains on dangerous inmates 
traveling outside prison is reasonable). Spain held that the lack of wrongful intent by prison officials did not 
prevent the use of neck chains from being cruel and unusual punishment. Id. at 197.

3136. See Martinez v. Rosado, 614 F.2d 829, 831-32 (2d Cir. 1980) (per curiam) (excessive beating of 
prisoner is cruel and unusual punishment even though prisoner’s misconduct and failure to obey order 
caused altercation); Dailey v. Byrnes, 605 F.2d 858, 861 (5th Cir. 1979) (prison official’s assault on inmate 
not violation of eighth amendment when assault good faith effort to maintain discipline and not mere 
retaliation for prior incident).

3137. 600 F.2d 189 (9th Cir. 1979).
3138. Id. at 196. The court also stated that nondangerous levels of tear gas could be used against 

individual inmates to prevent perceived future dangers, even if not imminent. Id. It remanded the case to 
the district court for a determination of the dosage levels at which tear gas becomes dangerous. Id.; cf. 
Stringer v. Rowe, 616 F.2d 993, 998-99 (7th Cir. 1980) (per curiam) (use of tear gas and mace against 
individual inmates should be more restricted than use to quell large disturbances).

3139. 612 F.2d 766 (3d Cir. 1979).
3140. See id. at 771-72 (inmate has cause of action under eighth amendment if prison officials 

intentionally inflicted mental distress upon him by beating fellow inmate).
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great a magnitude as physical harm.3141 It added that the key factor in 
determining whether an eighth amendment violation has occurred is not the 
nature of the injury itself, but the manner in which it is inflicted,3143

The eighth amendment requires that prison officials protect inmates from 
sexual and other assaults by other inmates.3143 In defining the scope of this 
duty, the circuits have developed different standards of care that prison 
officials must meet so as not to violate the constitutional rights of their 
prisoners.3144 This term the Fourth Circuit held in Withers v. Levine3143 that 
when an unreasonable risk of sexual assault exists, negligence by prison 
officials in performing their duty to protect prisoners from such assault 
violates the eighth amendment.3146

3141. Id. at 772.
3142. Id. In Rhodes the court held that the prisoner failed to state a cause of action because he did not 

allege that his mental distress resulted from intentional infliction by the prison guards. Id.
3143. See Withers v. Levine, 615 F.2d 158, 161 (4th Cir. 1980) (young prisoner has right to protection 

against sexual assault in temporary holding area group cell); Cline v. Herman, 601 F.2d 374, 376 (8th Cir. 
1979) (per curiam) (eighth amendment violated when inmate beaten by fellow inmates because prison 
officials deliberately placed inmate in cell where assaults on inmate by other prisoners were likely to occur); 
cf. Davis v. Zahradnik, 600 F.2d 458, 459-60 (4th Cir. 1979) (per curiam) (summary judgment for guard 
improper when prisoner alleged that prison guard stood by as prisoner was knifed by other prisoner and 
guard later failed to obtain medical care for injured inmate). Although a prisoner need not always wait for 
an assault to occur before obtaining court relief, he is entitled to no protection unless there are at least 
actual threats of violence. See Leonardo v. Moran, 611 F.2d 397, 399 (1st Cir 1979) (no violation of eigh >i 
amendment when inmate transferred to cell where other inmates might assault him because inmate 
suffered no physical harm of actual threats while in cell).

3144. Compare Withers v. Levine, 615 F.2d 158, 161 (4th Cir. 1980) (when prisoner shows pervasive 
risk of harm in repeated sexual assaults, prison officials must exercise reasonable care in protecting him 
from attack) with Holmes v. Golden, 615 F.2d 83, 84-85 (2d Cir. 1980) (per curiam) (to state claim prisoner 
must allege that failure of prison officials to protect him from assault was purposeful or result of deliberate 
indifference) and Clappier v. Flynn. 605 F.2d 519, 533 (10th Cir. 1979) (to state claim prisoner must allege 
that failure of prison officials to protect him from repeated assaults represented conduct so incompetent or 
excessive as to shock the conscience).

3145. 615 F.2d 158 (4th Cir. 1980).
3146. Id. at 162. The Supreme Court has not resolved the split among the circuits concerning whether 

negligence alone can be the basis of an eighth amendment violation. Compare id. (negligence by prison 
officials in performing duty to protect prisoners from sexual assault is per se violative of eighth amendment) 
and Spain v. Procunier, 600 F.2d 189, 197 (9th Cir. 1980) (prisoner need not demonstrate punitive intent to 
allege violation of eighth amendment in prison’s use of neck chains) with Clappier v. Flynn, 605 F.2d 519, 
533 (10th Cir. 1979) (sexually abused prisoner alleging violation of eighth amendment rights must show 
conduct of prison officials is so incompetent or excessive as to shock conscience; demonstration of mere 
negligence not sufficient) and Thomas v. Estelle, 603 F.2d 488, 490 (5th Cir.) (per curiam) (inmate 
allegedly assaulted must allege intentional or callous indifference to his rights by prison officials; mere 
negligence insufficient for eighth amendment claim under § 1983), cert, denied, 444 U.S. 970 (1979) and 
Owens v. Haas, 601 F.2d 1242, 1246 (2d Cir.) (prisoner beaten by county prison officials has a cause of 
action under § 1983 if county grossly negligent in, or deliberately indifferent to, training or supervision of 
officials), cert, denied, 444 U.S. 980 (1979). The Supreme Court has determined, however, that mere 
negligence does not provide a cause of action under the eighth amendment when a prisoner complains of 
inadequate medical care. See Estelle v. Gamble, 429 U.S. 97, 105-07 (1976) (to bring § 1983 suit alleging 
negligent failure to provide medical care in violation of eighth amendment, prisoner must allege prison 
officials showed deliberate indifference to his medical needs).

On two occasions the Supreme Court has heard cases that involved the general question of whether 
mere negligence provides a cause of action under section 1983. In Procunier v. Navarette, 434 U.S. 555 
(1978), the Court avoided the issue by ruling that prison officials have qualified immunity for certain 
negligent actions. See id. at 562 (prison officials protected by qualified immunity doctrine when, acting in 
good faith, they opened and read inmate’s outgoing mail). In Baker v. McCollan, 443 U.S. 137 (1979), the
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The Supreme Court held in Estelle v. Gamble3'41 that prisoners have a 
cause of action under the eighth amendment for a prison official’s “deliberate 
indifference” to their serious medical needs.* 3147 3148 This standard is violated 
neither if prison officials refuse to provide methadone to a drug-addicted 
prisoner3149 nor if a prisoner is forbidden to see the medical specialist of his 
choice.3150

Court once again avoided the issue by holding that a sheriffs arrest of the wrong person was not a 
constitutional violation. See id. at 145 (though false arrest might allow action in tort, no section 1983 cause 
of action because Constitution does not guarantee that right person is always arrested). Writing for the 
Court, Justice Rehnquist suggested in dicta, however, that whether negligence can provide a cause of 
action under section 1983 may depend upon the kind of constitutional violation at issue. Id. at 145. The 
Fourth Circuit relied upon this dicta to support imposing a reasonable care standard upon prison officials. 
See Withers v. Levine, 615 F.2d 158, 162 (4th Cir. 1980) (prison officials must exercise reasonable care in 
protecting prisoners from sexual assault). The Second Circuit, however, has found little guidance from 
Baker in this regard. See Holmes v. Golden, 615 F.2d 83, 85 (2d Cir. 1980) (per curiam) (restating Second 
Circuit rule that something more than simple negligence required for § 1983 action). See also Brown v. 
Schiff, 614 F.2d 237, 239 (10th Cir. 1980) (no cause of action under § 1983 for negligence of court 
appointed attorney unless negligence so egregious as to constitute violation of sixth amendment right to 
counsel). See generally Note, Actionability of Negligence Under Section 1983 and the Eighth Amendment, 
127 U. Pa. L. Rev. 533, 536 (1978) (analysis suggesting negligence should state a cause of action under § 
1983).

3147. 429 U.S. 97 (1976).
3148. Id. at 104; see Murrell v. Bennett, 615 F.2d 306, 309 (5th Cir. 1980) (delay in providing medical 

care to prisoner visibly in need of immediate treatment constitutes deliberate indifference); Hall v. Ashley, 
607 F.2d 789, 791 (8th Cir. 1979) (proper standard for finding violation of eighth amendment in medical 
malpractice is “deliberate indifference” standard of Estelle); Dailey v. Byrnes, 605 F.2d 858, 861 (5th Cir.
1979) (delay in medical treatment of prisoner beaten by guards constitutes conscious or callous indifference 
of officials); Walker v. Fayette County, 599 F.2d 573, 576 (3d Cir. 1979) (per curiam) (failure to give 
medical examination to drug-addicted prisoner within 48 hours as required by state law constitutes 
deliberate indifference to his medical needs); cf. Wood v. Worachek, 618 F.2d 1225, 1233 (7th Cir. 1980) 
(failure to transport injured falsely-arrested person to hospital in face of his continuing requests violates 
Estelle standards); Inmates of the Allegheny County Jail v. Pierce, 612 F.2d 754, 762-63 (3d Cir. 1979) 
(failure to provide psychiatric treatment to pretrial detainees with serious mental ailments constitutes 
deliberate indifference to their medical needs).

3149. See Walker v. Fayette County, 599 F.2d 573, 575-76 (3d Cir. 1979) (per curiam) (failure to 
provide drug addict with methadone does not violate eighth amendment even though prisoner suffers); cf. 
Inmates of the Allegheny County Jail v. Pierce, 612 F.2d 754, 760 (3d Cir. 1979) (termination of 
methadone treatment to pretrial detainees six days after incarceration not violative of fourteenth 
amendment because not punitive in purpose).

3150. See Ferranti v. Moran, 618 F.2d 888, 890-91 (1st Cir. 1980) (refusal to allow prisoner to choose 
outside specialist and allegation that prison specialist gave inadequate medical treatment does not 
constitute deliberate indifference).

3151. See Weems v. United States, 217 U.S. 349, 367 (1910) (minimum 12-year sentence at hard labor 
not “graduated and proportioned" to offense of falsifying public records); Furtado v. Bishop, 604 F.2d 80, 
88 (1st Cir. 1979) (detention in solitary confinement disproportionate to offense of participating in minor 
altercation with guards), cert, denied, 444 U.S. 1035 (1980). But cf. Rummel v. Estelle, 445 U.S. 263, 275- 
77 (1980) (life sentence for repeated petty felonies not disproportionate punishment because of state 
interest in dealing harshly with recidivist offenders); Bono v. Saxbe, 620 F.2d 609, 611, 614-15 (7th Cir.
1980) (harsh conditions in maximum security not disproportionate punishment if inmates disruptive in 
prison or convicted of violent crimes).

3152. 604 F.2d 80 (1st Cir. 1979), cert, denied, 444 U.S. 1035 (1980).

Under the eighth amendment prisoners may also challenge punishment 
that is grossly disproportionate to the offenses they have committed.3151 3152 This 
term the First Circuit in Furtado v. Bishop3'32 held that transfer of prisoners to 
segregated confinement was a grossly disproportionate punishment for 
drinking and refusing to obey orders, especially when guards subsequently 
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assaulted the prisoners and prepared false reports to cover up the assaults and 
facilitate the transfer.3153

Rights of Pretrial Detainees. The Supreme Court held in Bell v.
Wolfish3154 that the due process clause bars the punishment of pretrial 
detainees prior to an adjudication of guilt in accordance with law.3155 The 
Court rejected the view, however, that restrictions beyond those required to 
ensure the presence of detainees at trial had to be justified under a compelling 
necessity standard.3156 To establish that they have been punished unconstitu
tionally, detainees therefore must prove either that prison officials acted with 
an intent to punish or that actions of officials were excessive and not 
reasonably related to any legitimate government objective.3157 These govern
ment objectives may properly include not only the interest in ensuring the 
detainee’s presence at trial, but also the need to control contraband and secure 
prison order.3158

This term two circuits applied Bell to cases involving pretrial detainees. 
The Third Circuit in Inmates of the Allegheny County Jail v. Pierce3159 and the

3153. ' Id. at 86; cf. Bono v. Saxbe, 620 F.2d 609, 611, 614-15 (7th Cir. 1980) (harsh conditions in 
maximum security not disproportionate punishment if inmates disruptive in prison or convicted of violent 
crimes). Although it cited various circuit court decisions applying the disproportionate penalty test to 
prison disciplinary measures, the Furtado court noted that the Supreme Court has never ruled as to 
whether the test should be so applied. 604 F.2d at 88. Outside the context of capital punishment, the 
Supreme Court has manifested a hesitancy to declare prison sentences unconstitutional under the grossly 
disproportionate standard. Cf. Rummel v. Estelle, 445 U.S. 263, 270-71, 285 (1980) (no violation of 
disproportionate standard when person convicted of three petty felonies sentenced to life in prison). The 
limitation of this concept in prison sentencing may not apply to prison disciplinary measures because 
disciplinary measures do not implicate the prerogative of state legislatures to promulgate length of sentence 
statutes. Cf. id. at 274 (noting recent reluctance of Supreme Court to review legislatively mandated terms of 
imprisonment). Disciplinary measures also may not implicate the state interest in controlling recidivism. 
Cf. id. at 276 (recidivist statutes express state’s interest in dealing more harshly with repeat offenders).

3154. 441 U.S. 520 (1979).
3155. Id. at 535. The Court apparently based its conclusion on the idea that the right not to be punished 

prior to lawful conviction is a fundamental value protected by due process. Cf. id. at 534 (detainee’s mere 
desire to be free from discomfort does not rise to level of liberty interests previously termed fundamental by 
Court). See also Comment, Substantive Due Process of Pretrial Detainees After Bell v. Wolfish, 65 Iowa L. 
Rev. 818, 822-23 (1980) (analyzing Wolfish in light of Supreme Court’s use of due process clause as source 
of substantive rights).

3156. 441 U.S. at 532. See Jordan v. Wolke, 615 F.2d 749, 752 (7th Cir. 1980) (due process clause does 
not require compelling necessity standard to justify restrictions upon pretrial detainees).

*3157. 441 U.S. at 538-39. See Jordan v. Wolke, 615 F.2d 749, 752 (7th Cir. 1980) (lack of visitation 
privileges and crowded conditions in detention facility are not excessive and are related to legitimate 
government ends); Inmates of the Allegheny County Jail v. Pierce, 612 F.2d 754, 760, 761 (3d Cir. 1979) 
(ban on contact visits to pretrial detainees reasonably related to legitimate security interests; cutoff of 
methadone treatments within six days of incarceration not punitive in intent and not excessive in relation to 
reasonable government ends). But cf. Lynott v. Henderson, 610 F.2d 340, 342-43 (5th Cir. 1980) (though 
selective limitation of visitation rights proper to promote order and rehabilitation, prisoners must have 
adequate procedural safeguards). See also Comment, Bell v. Wolfish Rights of Pretrial Detainers, New 
England J. Prison L. 129, 143 (1979) (Wolfish standard puts substantial burden on pretrial detainees' 
challenges to conditions of confinement).

3158. 441 U.S. at 540. See Jordan v. Wolke, 615 F.2d 749, 753-754 (7th Cir. 1980) (prohibition of 
contact visits related to interest in preserving order and body cavity searches related to interest in 
controlling contraband); Inmates of the Allegheny County Jail v. Pierce, 612 F.2d 754, 758 (3d Cir. 1979) 
(denial of contact visits justified by interests of keeping order and security and managing facility in efficient 
manner).

3159. 612 F.2d 754 (3d Cir. 1979).
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Seventh Circuit in Jordan v. Wolkeii(>o held that the interest of prison officials 
in controlling contraband justifies the banning of contact visits between 
pretrial detainees and outsiders.316' Other circuits recently cited Bell in 
examining the rights of convicted prisoners.31“ In other cases, however, Bell 
was distinguished, either on the ground that it dealt only with pretrial 
detainees,3162 3163 or on the ground that the conditions at the custodial facility in 
question were factually distinct.3164

3162. See, e.g., Pugliese v. Nelson, 617 F.2d 916, 925 (2d Cir. 1980) (citing Wolfish to support policy 
that courts should be reluctant to intervene in day-to-day prison operations such as classification of 
prisoners for monitoring and control purposes); Lynott v. Henderson, 610 F.2d 340, 342-43 (5th Cir, 1980) 
(citing Wolfish for proposition that limitations on prisoner contact visits is permissible only if necessary for 
legitimate prison objectives such as security and rehabilitation).

3163. See Spain v. Procunier, 600 F.2d 189, 192 n.l (9th Cir. 1979) (inmates assigned to maximum 
security cells to await trial because of violent behavior in prison; pretrial treatment judged under eighth 
amendment, not Wolfish); cf. Sala v. County of Suffolk, 604 F.2d 207, 209 n.l (2d Cir. 1979) (refusing to 
reach issue of whether Wolfish applies to persons arrested but not yet arraigned), vacated, 100 S. Ct. 1827 
(1980).

3164. See Burks v. Teasdale, 603 F.2d 59, 61 (8th Cir. 1979) (affirming district court ban on triple 
bunking; Wolfish inapplicable because of different conditions of confinement). The Burks court questioned, 
although it did not reverse, the district court’s holding that double bunking in a cell with 65 square feet of 
floor space could continue indefinitely. Id. at 63. Citing Wolfish, it suggested that such judgments should 
vary according to the kind of institution involved, the nature of the prisoners, and the type of the 
confinement. Id.

3160. 615 F.2d 749 (7th Cir. 1980).
3161. 615 F.2d at 753-54; 612 F.2d at 759. The decisions may have been influenced by a footnote in Bell 

v. Wolfish which suggested that one alternative to body cavity searches might be to ban contact visits 
altogether. Bell v. Wolfish, 441 U.S. 520, 559-60 n.40(1979).

The Pierce court decided that the ban on contact visits between pretrial detainees and outsiders may 
extend even to the detainees’ immediate families. 612 F.2d at 759-60. The detainees argued that this 
limitation infringed upon their fundamental constitutional right to family privacy and should therefore be 
viewed under a heightened scrutiny test, even under Bell v. Wolfish. Id. The Third Circuit did not resolve 
this issue, but noted that even under a heightened scrutiny standard, the prison interest in security would 
outweigh the restrictions on family contact visits. Id.

The Pierce court also approved the termination of methadone maintenance for the pretrial detainees 
because the termination was for a medical reason and was made without punitive purpose. Id. at 760-61. 
Applying the Estelle standard, the court held that the termination of methadone treatments did not 
constitute deliberate indifference to the medical needs of detainees. Id. at 760; see notes 3147-50 supra and 
accompanying text (explaining Estelle); cf. Walker v. Fayette County, 599 F.2d 573, 575-76 (3d Cir. 1979) 
(per curiam) (failure to provide addicted prisoners with methadone does not violate eighth amendment 
even though prisoners suffer). The court also decided the detainees’ allegation of inadequate medical care 
in psychiatric treatment would be judged by the Estelle test of deliberate indifference. Id. at 762-63. 
Because the case involved pretrial detainees rather than convicted prisoners, the Estelle test was applied via 
the due process clause rather than the eighth amendment. Id. at 762. The court reasoned that it would be 
anomalous to give a pretrial detainee less constitutional protection than a convicted prisoner. Id. But cf. id. 
at 764-65 (Aldisert, J., concurring and dissenting) (in challenging quality of psychiatric care, pretrial 
detainees should be required to meet Wolfish test of punitive intent in addition to Estelle standard of 
deliberate indifference).

Finally, the court in Pierce held that pretrial detainees may not challenge prison restrictions solely on 
the ground that there are less restrictive means by which prison officials can achieve their legitimate 
interests. Id. at 759.

In Jordan the Seventh Circuit upheld a district court finding that quadruple bunking of pretrial 
detainees did not amount to cruel and unusual punishment. 615 F.2d at 753 (quadruple bunking not 
unconstitutional punishment when detainees may leave cells during day and average stay in cells less than 
sixty days); cf. Bell v. Wolfish, 441 U.S. 520, 541-43 (1979) (double bunking of pretrial detainees not 
unconstitutional punishment when detainees spend only seven hours per day in cell and length of stay 
usually less than 60 days).
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Burks v. Teasdale 3035, 3131, 3132, 3164



1980] Case Index 633

Case Footnote Numbers Case Footnote Numbers

EIGHTH CIRCUIT EIGHTH CIRCUIT

Careaga v. James 2005, 2006
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Reeves v. Mabry 2348
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United States v. Bowman 1025, 1061, 1067, 

1068, 1819
United States v. Boyd 1032, 1040, 1043, 1044, 

1045, 1063, 1501, 1514, 1547, 1548, 1583, 
1842, 1860, 1967, 2465

United States v. Bradin 1515
United States v. Brown 1282, 1291, 1355, 

1658, 1847
United States v. Bruneau 525
United States v. Burkhalter 2722
United States v. Calicutt 1236, 1256, 1261
United States v. Cammisano 1439, 1456, 1514
United States v. Campbell 1234, 1241, 1251, 

2117, 2435, 2456
United States v. Carlone 2747, 2749, 2750
United States v. Conzemius 2107
United States v. Costello 172
United States v. Cox 1707
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United States v. Davis 234
United States v. Dazen 1338
United States v. Diaz-Burgos 1005, 2701, 
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United States v. Escalante 1032, 1046, 2059, 

2105
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United States v. McLister 2812



1980] Case Index 637

Case Footnote Numbers Case Footnote Numbers

TENTH CIRCUITTENTH CIRCUIT

United States v. Miller 2824 United States v.
Mills 1026, 1235, 1375, 2307, 2456

United States v. Miroyan 1223
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United States v. Ramirez 1984, 2074
United States v. Reed
United States v. Rettig
United States v. Reyes

1062, 1064, 1907
104, 115
1781, 1782

United States v. Reyes-Oropesa 705
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United States v. Scheufler 891, 893
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United States v. Williams 36, 293, 567
United States v. Wilson 838, 842, 847, 852 
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United States v. Jordan 
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significant decisions of federal district 
courts and courts of appeal, and state 
courts of last resort, long before publica
tion in regional reporters. Covers every 
disposal by formal opinion, summary af
firmance or reversal, or denial of review. 
Brings you full text and digests of Su
preme Court opinions on the day they’re 
handed down. Plus, text and digests of sig
nificant federal agency rulings weeks be
fore other sources. Indexed.

■ ANTITRUST & TRADE 
REGULATION REPORT

Weekly reports on FTC and Justice De
partment’s Antitrust Division activities; 
legislative developments; Supreme Court 
arguments, opinions, and orders; decisions 
of other courts; changes in state antitrust 
and trade regulation; private litigation; 
class actions; suits for injunctions; and 
treble damage cases. Full texts of appro
priate material, plus special analyses of 
major developments. Indexed.

■ THE UNITED STATES 
PATENTS QUARTERLY

This is the only accepted and cited source 
of decisions exclusively dealing with pat
ents, trademarks, copyrights, and unfair 
competition. You get advance sheets 
weekly, volumes quarterly. Indexed from 
1929 to date.

■ THE CRIMINAL LAW 
REPORTER

Weekly review and analysis of current 
developments in criminal law administra
tion, interpretation, and enforcement. 
Covers Supreme Court proceedings, argu
ments, actions, filings; decisions of fed
eral courts of appeal and district courts, 
and of principal state courts; Congres

sional and state legislative action; reports 
and recommendations of commissions, as
sociations, the Bar, and law journals. Full 
text and digests of all Supreme Court 
opinions in criminal cases, and text of 
significant federal legislation. Indexed.

■ FEDERAL CONTRACTS 
REPORT

Supplies you with weekly coverage of U.S. 
Government procurement and grant pro
grams, policies, and regulations; decisions 
of Boards of Contract Appeals, Comp
troller General, Renegotiation Board, 
Courts of Claims, Tax Court, and other 
courts and agencies; plus federal legisla
tion affecting the Government and its 
contractors and grantees. Indexed.

■ BNA’s PATENT, 
TRADEMARK & COPYRIGHT 
JOURNAL

Gives you weekly notification, analysis, 
and interpretation of important current 
developments in these fields; plus full or 
partial text of proposed or enacted legis
lation and treaties; congressional reports; 
important court and agency rulings; per
tinent policy statements and speeches; 
Patent and Trademark Office and Copy
right Office opinions, statements, and 
rules. Indexed.

■ THE FAMILY LAW 
REPORTER

Weekly notification and reference service 
on domestic relations; adoption; chil
dren’s rights; abortion; tax aspects; and 
much more. Full text of all current state 
divorce statutes, and pertinent federal 
statutes. Covers latest legislative actions; 
litigation results; Supreme Court argu
ments and filings. You get full text of 
Supreme Court decisions and select lower 
court opinions. Includes case table and 
special monographs on practice-oriented 
subjects. Indexed.

For further information, please write or call:

THE BUREAU OF NATIONAL AFFAIRS, INC.
1231 25th St. N.W. Washington, D.C. 20037
Telephone: 202-452-4200



Police 
Interrogation 

and 
Confessions

Essays in Law and Policy 
by Yale Kamisar

“...raises my hopes for what can be accomplished by legal scholarship. 
For this collection demonstrates the steady gaze of a scholar who has 
kept our eye on shifting constitutional developments and reminded us 
where the axe falls in the factfinding procedures available to the police. 
The book demonstrates the precise and impassioned reasoning that I 
have come to expect from Yale Kamisar. Most importantly, the author is 
one of less than a handful of top-notch thinkers who attend to the inter
secting demands of criminal justice and social justice. No one has done 
more than Kamisar over the past two decades to ensure that ‘equal jus
tice for all’ is more than a mere slogan over the portals of the Supreme 
Court.”

—David L. Bazelon

“...brilliant contemporaneous commentary to the Supreme Court’s re
formulation of the law in this area over the past decades.”

—Samuel Dash

"The most illuminating historical perspective of the Supreme Court’s 
efforts to deal with the confessions problem and the most penetrating 
analysis of the constitutional and policy issues that have confronted the 
court along the way.”

—Joseph D. Grano

$17.50

The University of 
Michigan Press

Dept.GP P.O. Box 1104 Ann Arbor, Michigan 48106


