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Firing the Woman to Protect the Fetus:
The Reconciliation of Fetal Protection with 
Employment Opportunity Goals under Title VII

Wendy W. Williams*

Recently employers have with increasing frequency excluded fertile 
and pregnant women from jobs in which they are exposed to fetally 
toxic substances. In this article, Professor Williams analyzes this 
practice in the context of the prohibition against sex-based discrimi
nation embodied in title VII. In so doing, Professor Williams sets 
forth an interpretation of title VII that permits an employer to 
fashion an employment policy that protects both fetal health and, 
through a requirement of neutrality, the employment status of 
women.

In January 1978, the American Cyanamid Company announced that all 
fertile women would be removed from exposure to toxic substances at its 
Willow Island, West Virginia plant.1 The policy initially applied only to 
workers in the pigments department2 where women were exposed to lead, a 
substance which the company medical director believed could cause birth 
defects in fetuses.3 According to a company official, the removal only of 
women known to be pregnant would not have sufficed because harm to the 
fetus by lead in the workplace occurs in the early weeks of pregnancy, when a 
woman is unlikely to know she is pregnant.4 In the company’s view, reliable 
protection therefore required the exclusion of all women of childbearing age 
who could not show that they were unable to conceive.5 Two women workers

‘ Assistant Professor of Law, Georgetown University Law Center; B.A. 1966, University of California, 
Berkeley; J.D. 1970, Boalt Hall, University of California, Berkeley. I would like to express appreciation to 
my colleagues, Charles Abernathy and Michael Seidman, and to Nancy Stearns and Susan Ross, for their 
comments on a draft of this article. The views expressed here are, of course, entirely my own. I also 
acknowledge my debt to Michelle Gammer and Linda Kline, Georgetown University law students, for 
their research assistance in the preparation of this article.

1. Bronson, Issue of Fetal Damage Stirs Women Workers at Chemical Plant, Wall St. J., Feb. 9, 1979, at 
1, col. 1 [hereinafter Fetal Damage], The Willow Island incident resulted from the implementation in that 
facility of a company-wide policy instituted in other American Cyanamid plants as early as September 
1977. Id. The policy required that women of childbearing age not be assigned to or allowed to bid on any 
job that involved exposure to substances the company considered harmful to fetuses. Id. Among the 
substances on the list were lead and mercury and their compounds, benzene, vinyl chloride, acrylamide, 
carbon disulfide, carbon monoxide, carbon tetrachloride, dimethyl sulfate, and cyanide. Bronson, 
Chemical Firms Move to Protect Women from Substances that May Harm Fetuses, Wall St. J., Nov. 7, 1977, 
at 1, col. 1 [hereinafter Chemical Firms].

2. Complaint at 5! 37, Christman v. American Cyanamid Company, No. 80-0024 (N.D. W. Va., filed 
Jan. 30, 1980) [hereinafter American Cyanamid Complaint]. The complaint also alleged that the policy 
went into effect on or about January 30 and 31, 1978. Id. at f 29.

3. Bronson, Fetal Damage, supra note 1, at 33, col. 2.
4. Id.
5. See Letter from J.S. Tobin, M.D., Associate Corporate Medical Director, American Cyanamid

641
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in the pigments department with enough seniority to avoid layoff were 
transferred to janitorial jobs at a substantial reduction in pay.* 6 One woman, 
already sterile, was unaffected by the new policy.7 Five other women, faced 
with the choice between their jobs and their fertility, underwent sterilization.8 
On January 28, 1980, thirteen women employees of the company and their 
labor union filed a class action in federal court in Parkersburg, West Virginia. 
The complaint alleged, among other things, that the company’s policy of 
excluding fertile women from the pigment division constituted sex discrimina
tion in employment9 10 11 and thus violated title VII of the Civil Rights Act of 
1964.>o

Corporation, to Marjorie M. Smith, American Civil Liberties Union (Dec. 8, 1977) (expressing company 
concern for fetuses; because woman may not be certain of pregnancy until two or more months into 
gestation, most vulnerable period of fetal life, only way to achieve objective “to exclude all women who 
might become pregnant from exposure in production situation") (emphasis in original) (copy on file at 
Georgetown Law Journal).

6. American Cyanamid Complaint, supra note 2, at 1J5I 38, 39. American Cyanamid claimed that the 
two women were maintained at their old rate of pay for 90 days after transfer and had opportunities for 
reassignment from the janitorial jobs but preferred to remain in the janitorial area because of the daytime 
work hours. Wall St. J., Jan. 3, 1979, at 16, col. 3.

7. Wall St. J., Jan. 3, 1979, at 16, col. 3. The complaint alleged that the personnel director said that 
women who presented proof of sterility would be permitted to remain in the affected departments. Other 
women would be offered, in order of seniority, any vacant positions in the departments and the janitorial 
jobs unaffected by the policy; the remainder of the women would be terminated. American Cyanamid 
Complaint, supra note 2, at 5] 31.

8. American Cyanamid Complaint, supra note 2, at 51 31; Bronson, Fetal Damage, supra note 1, at 1, 
col. 1. Four of the sterilized women became plaintiffs in the lawsuit. American Cyanamid Complaint, supra 
note 2, at 51 33.

9. American Cyanamid Complaint, supra note 2, at 51 60. In addition to the title VII claim, the women 
asserted state tort claims for invasion of privacy, fraud, and emotional distress. Id. at 51 61.

10. 42 U.S.C. §§ 2000e to 2000h (1976 & Supp. II 1978). Title VII prohibits employment discrimination 
on the basis of race, religion, national origin, or sex. Id. §§ 2000e-2(a) to 2000e- 2(c).

11. At this writing, one case is pending: the American Cyanamid case, note 2 supra.
Four similar cases have been settled. Benson v. Environmental Protection & Areation Sys., Inc., No. 79- 

2610 (W.D. Tenn., filed Sept. 5, 1979) (welder alleged that she was turned away at assigned job site on 
ground that women should not be exposed to lead); EEOC v. General Motors Corp., No. 76-538-E (S.D. 
Ind., filed Sept. 22, 1976) (nonfertile woman challenged General Motors’ policy excluding all women from 
jobs involving lead exposure); Read v. St. Joe Minerals Corp., No. 75-1473 (W.D. Pa., filed Nov. 13, 1975; 
settlement order, Feb. 23, 1977) (class challenge to St. Joe’s policy of excluding fertile women from lead 
exposure jobs); Toomer v. General Motors Corp., No. 76-101-C (S.D. Ind., filed Feb. 14, 1976) (applicant 
challenge to General Motors’refusal to hire women capable of bearing children).

Doerr v. B.F. Goodrich Co. was dismissed without prejudice for failure to obtain a Right to Sue Letter 
from the Equal Employment Opportunity Commission. 484 F. Supp. 320, 326 (N.D. Ohio 1980). That case 
challenged a company policy excluding women from jobs involving exposure to vinyl chloride. Id. at 321- 
22.

If court cases have been slow in coming, commentary on the problem has not. See generally Crowell & 
Copus, Safety and Equality at Odds: OSHA and Title VII Clash Over Health Hazards in the Workplace, 2 
Ind. Rel. L.J. 567 (1978); Furnish, Prenatal Exposure to Fetally Toxic Work Environments: The Dilemma 
of the 1978 Pregnancy Amendment to Title VII of the Civil Rights Act of 1964, 66 Iowa L. Rev. 63 (1980); 
Portela-Cubria, Health Hazards in the Workplace: Fetal Injury and Reproductive Risk, 5 EEO Today 341 
(1979); Stillman, The Law in Conflict: Accommodating Equal Employment and Occupational Health 
Obligations, 21 J Occ. Med. 599 (1979); Trebilcock, OSHA and Equal Employment Opportunity Laws for 
Women, 7 Prev. Med. 372 (1978); Zener, Women in the Workplace: Toxic Substances and Sex 

The Willow Island story is being repeated, with some variations and with 
increasing frequency, around the country. Major corporations have imple
mented, or are considering, similar exclusionary policies.'1 In the name of 
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future generations, women of this generation are being excluded from jobs 
involving a myriad of chemical and other hazards. In addition, government 
agencies charged with the enforcement of relevant federal laws have been 
struggling to develop an adequate response to the problem. These efforts have 
recently borne fruit in the form of the proposed Interpretive Guidelines on 
Employment Discrimination and Reproductive Hazards issued by the United 
States Equal Employment Opportunity Commission (EEOC) and the Depart
ment of Labor’s Office of Federal Contract Compliance Programs (OFCCP), 
in consultation with the Occupational Safety and Health Administration 
(OSHA) and other federal agencies.12 Although the federal courts have not 
yet spoken on the issue, they undoubtedly will in the near future.

Discrimination, 1 Toxic Sub. J. 226 (1979); Note, Employment Rights of Women in the Toxic Workplace, 
65 Calif. L. Rev. 1 113 (1977) [hereinafter Note, Employment Rights]; Note, Exclusionary Employment 
Practices in Hazardous Industries: Protection or Discrimination?, 5 Colum. J. Envt’l L. 97 (1978) 
[hereinafter Note, Exclusionary Practices]; Note, Birth Defects Caused by Parental Exposure to Workplace 
Hazards: The Interface of Title VII With OSHA and Tort Law, 12 Mich. J.L. Ref. 237 (1979) [hereinafter 
Note, Birth Defects],

12. 45 Fed. Reg. 7514 (1980). On January 13, 1981, the agencies withdrew the proposed guidelines, 
concluding that case-by-case enforcement was the “most appropriate method” of dealing with reproductive 
hazards cases. 46 Fed. Reg. 3916 (1981). They promised "continued vigorous investigation and resolution" 
of such cases, applying “general principles” of title VII and Executive Order 11,246. Id.

Unquestionably, employer policies excluding women of childbearing age 
from workplace exposures that may harm fetuses present a difficult policy 
dilemma. Immediately evident is one of the most divisive moral and religious 
questions of our generation: When fetal health or life is balanced against the 
health and life choices of the woman-carrier, how should the balance be 
struck? Moreover, if both fetal health and the employment rights of women 
can be bought at a cost, should it be paid? If so, by whom? Implicated in this 
latter question is, on the one hand, the tension between the cost of regulatory 
intrusion and, on the other, the federal goals of ensuring equal employment 
opportunity and worker health and safety. This tension is made more acute by 
disputes about the technological ability of industry to limit employee 
exposures and by disputes about the economic feasibility of such controls, and 
by vast uncertainties in the scientific evidence about the effects of workplace 
hazards on men and women and their offspring. From another viewpoint, the 
question whether fertile women should be excluded from the workplace 
rather than the workplace made safe leads to one increasingly important issue 
of workplace morality: To what extent can employers single out a group of 
workers, identify its members as “hypersusceptible” to certain hazards, and 
exclude that group rather than reduce exposures or incur possible liability for 
resultant harm. A final significant issue concerns the ultimate place of women 
in the workforce: To what extent will women’s recent gains in employment be 
eroded by new, “scientifically based” exclusions, which may be a reemergence 
of the old women’s protective legislation in a new and “respectable” guise.

This article will look at some of these questions through the window that is 
most likely to present itself first to the legal system: What does—or should— 
the federal employment discrimination law require of an employer that seeks 
to identify fetal hazards and develop a protective health policy? Part I 
explores the policy issues underlying this question and proposes a basic 
approach to the problem; Part II explores in detail how that basic approach 
may be carried out within the confines of existing title VII law.
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I. The Policy Dilemma and a Proposed Resolution

A. ONE CHARACTERIZATION OF THE PROBLEM: 
EMPLOYMENT rights of women versus fetal health

Employers characterize the issue as a conflict between the employment 
rights of women and the rights of offspring.13 Having so characterized the 
conflict, some employers have selected, from among possible policies that 
might enhance fetal well-being, a policy of excluding fertile women. The 
choice rests on the basic premise that the possible harm of birth defects and 
functional disorders in offspring, caused by workplace exposures of employ
ees, can most efficiently be avoided by preventing all women with childbear
ing capacity from being exposed to such hazards.

13. See, e.g., Chemical Week, Mar. 12, 1980 at 58-59 (executive director of chemical manufacturing 
association said industry “caught between its responsibilities to protect workers and not to discriminate”); 
Lehmann, Women Workers: Are They Special?, 3 Job Safety & Health 4, 12 (Apr. 1975) (Exxon’s 
medical director, Dr. Norbert Roberts, said: “We’d rather face the EEOC than a deformed baby”); Zener, 
supra note 10, at 226 (employer has choice of excluding fertile women from workplace and facing charges 
of violating antidiscrimination laws or allowing fertile women in workplace and risking civil liability for 
malformed offspring).

14. See Chemical Week, Jan. 10, 1979, at 18 (Corporate Medical Director Clyne of American 
Cyanamid expressed concern about corporate responsibility for unborn child); Zener, supra note 10, at 227 
(counsel to client challenging OSHA’s standard on exposure to lead believes better for company to take risk 
of discrimination charges than risk injury to unborn children); cf. Chemical & Eng. News, Jan. 8, 1979, 
at 6, col. 1 (positing as central issue question of when responsibility for ensuring safety of unborn children 
shifts from parent to employer).

15. Cf. Scott, Reproductive Hazards, 6 Job Safety and Health 9 (May 9, 1978) ($50 million in 
damages paid by thalidomide manufacturers as result of birth defects caused by drug).

16. See generally Larson, Contributions of Teratology to Fetal Pharmacology, in Fetal Pharmacolo
gy 401 (L. Boreus ed. 1973).

17. See notes 123, 124 & 142 infra (discussing problems in determining proper exposure levels).

Title VII is the embodiment of strong national policies favoring equal 
employment opportunity and against employment discrimination on the basis 
of gender. Employers pose the question of whether those policies can be 
reconciled with society’s strong interest in the health of children of workers, 
and if so, how.

Employers' Interest in Fetal Health. Employers have offered two
justifications for choosing this policy of fetal protection: First, the moral 
obligation on the part of the employer to protect the next generation from 
injury;14 and, second, a concern about the employer’s potential liability for 
harm to offspring of workers.15

There can be little doubt that injury of the kind employers fear can take 
place through workplace exposure of women to hazardous substances. It is 
well established that certain chemicals, transferred from the mother’s blood 
stream through the placenta to the fetus, affect fetal health and growth.16 
Scientists disagree about what substances cause a risk of fetal harm, about the 
dose levels required to cause harm, and about which kinds of exposure lead to 
that risk,17 but all agree that at least some substances to which women are 
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exposed in the workplace18 present this particular kind of danger.19 Thus, in 
some instances a risk of fetal harm may occur through channels unique to 
women workers.

Society has an undeniable interest in the health of its members, including 
children. That interest extends to protecting fetuses that will be carried to 
term.20 An employer’s adoption of policies protective of the health of workers 
and their offspring, consumers, or persons living near its plant is a social good 
that should be encouraged. Indeed, as the country becomes increasingly 
burdened by industry’s hazardous products, byproducts, and wastes, govern
ment increasingly has required, at substantial expense to industry, that health, 
including fetal health, become a corporate concern.21

In addition to their argument that they have a moral duty to protect 
fetuses, employers assert their interest in avoiding potential liability to 
offspring for defects and disabilities caused by the workplace exposure of 
women. If established principles of tort and contract are applied in the 
workplace, as they well might be, employers could, in theory, be held liable to 
women workers’ children who suffer prenatal harm at the job site. All states 
now recognize the claims of children who have suffered prenatal injury but 
were bom alive.22 Moreover, the employers’ liability to such children would

18. See, e.g., American College of Obstetricians and Gynecologists, Guidelines on 
Pregnancy and Work 23-28 (1977) (listing biological, heavy metal, organic compound and other 
environmental workplace hazards) [hereinafter ACOG Guidelines on Pregnancy and Work]; V. 
Hunt, Occupational Health Problems of Pregnant Women: A Report & Recommendations 
for the Office of the Secretary, Health, Education and Welfare 46 (1975) (summarizing 
hazards to fetus from placental transfer of workplace chemicals); J. Stellman, Women’s Work, 
Women’s Health: Myths and Realities 160 (1977) (listing biological, chemical, heavy metal, and 
other environmental workplace hazards); J. Warkany, Toxic Substances and Congenital Malformations, in 
Society For Occupational & Environmental Health Proceedings; Conference on Women & 
the Workplace 28-31 (E. Bingham ed.) (June 28-29, 1976) (citing “ample proof’ that adverse 
environmental factors can deform fetuses) [hereinafter SOEH Proceedings],

19. See notes 94-124 infra and accompanying text (discussing scientific evidence of health hazards in 
the workplace).

20. See Roe v. Wade, 410 U.S. 113, 162-63 (1973) (recognizing state interest in fetal life that arises at 
conception, increases throughout pregnancy, and becomes compelling when fetus becomes capable of life 
outside womb).

21. The federal government has in recent years enacted many such laws. See, e.g., Federal Insecticide, 
Fungicide and Rodenticide Act, 7 U.S.C. § 136 (1976 & Supp. II 1978); Consumer Product Safety Act, 15 
U.S.C. § 2605 (1976); Federal Food, Drug and Cosmetic Act, 21 U.S.C. §§ 346, 348, 355, 360 (1976 & 
Supp. I & II 1977-78).

22. W. Prosser, Law of Torts 336-38 (4th ed. 1971). Although some jurisidictions limit recovery to 
post-viability injury, the clear trend is toward recovery for all prenatal injury. Id. at 337. See also Marketos, 
Tort Liability for Preconception Injuries, 1978 Ann. Surv. Am. L. 69, 72-73 (1978) (nearly all jurisdictions 
accept cause of action for prenatal injuries to live born infant regardless of time during pregnancy when 
injury inflicted); Morrison, Torts Involving the Unborn—A Limited Cosmology, 31 Baylor L. Rev. 131, 
143 & n.84 (1979) (courts increasingly question soundness of using viability as line of demarcation between 
liability and nonliability for fetal injuries; only one court in past nineteen years retained viability 
requirement); Robertson, Toward Rational Boundaries of Tort Liability for Injury to the Unborn: Prenatal 
Injuries, Preconception Injuries and Wrongful Life, 1978 Duke L.J. 1401, 1418 (1978) (viability rule dead 
in causes of action for prenatal injuries brought by living infants); Note, Torts—Expanding the Right of 
Recovery for Preconception Torts, 52 Tul. L. Rev. 893, 895 (1978) (most courts allow recovery for live 
born infant when injury occurs during early weeks of pregnancy). Some jurisidictions even permit recovery 
when a viable fetus is injured, then stillborn. E.g., Mitchell v. Couch, 285 S.W.2d 901, 906 (Ky. 1955 ); 
Stidam v. Ashmore, 109 Ohio App. 431, 435, 167 N.E.2d 106, 108 (1959); Moen v. Hanson. 85 Wash. 2d 
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not be the limited liability associated with a worker’s compensation claim, but 
rather the potentially greater liability of a civil tort claim.* 23 Finally, the 
woman worker could not waive her offspring’s right to sue the employer 
because a parent’s bargain to waive a cause of action belonging to his or her 
child breaches a trust owed to the child and thus renders the contract illegal 
and unenforceable.24 To date, employers’ fears about suits by offspring of 
women have not been realized.25 Nonetheless, such lawsuits are possible. The 
greater the likelihood of such liability, the stronger appear the employers’ 
claims to be permitted to enforce some policy that protects the fetus from 
harm, and employers from lawsuits.26

597, 601-02, 537 P.2d 266, 266-67 (1975). One case permitted recovery for wrongful death where a fetus 
was injured when nonviable and was subsequently stillborn. Porter v. Lassiter, 91 Ga. App. 712, 716-17, 87 
S.E.2d 100, 103 (1955). See generally, Note, Tort Recovery for the Unborn Child, 15 J. Fam. L. 276 (1976).

Injury to fetuses caused prior to conception may also be a basis for liability. For a discussion of this 
possibility, see note 154 infra. This recent development has special significance for employers concerned 
about tort liability for fetal harm because it means that liability for genetic damage is a possibility. That 
type of harm can occur through male as well as female workers. Id.

23. See generally 1 Larson, Law of Workmen’s Compensation § 1.10 (1976) (coverage under the 
workers’ compensation laws is limited to employees who suffer work-related injuries; the employee’s 
spouse and dependents may recover upon work-related death of the employee).

24. See, e.g., Huss v. Demott, 215 Kan. 450, 452, 524 P.2d 743, 746 (1974) (illegitimate child's right of 
action against father for support cannot be settled or compromised independently by parent); Doyle v. 
College, 403 A.2d 1206, 1209 (Me. 1979) (parents cannot release child’s cause of action for injuries 
sustained by child)); Reliance Insurance Co. v. Haney, 54 Mich. App. 237, 242 (1974) (parent cannot 
compromise, waive or release claims by or against child and no authority to do act detrimental to ward); 
Sell v. Hotchkiss, 264 N.C. 185, 191, 141 S.E.2d 259, 264 (1965) (parent cannot bind minor child by 
covenant not to sue absent judicial examination and adjudication). Although the waiver issue apparently 
has not yet arisen in a prenatal or preconception tort context, given the growing trend toward allowing 
these claims and the recognition that a duty of care is owed to the child prior to birth, see notes 24-26 infra, 
the courts are likely to afford the same protections to a child whose right to sue was waived by a parent 
prior to birth or conception as to one whose right to sue was waived thereafter.

25. Bronson, Fetal Damage, supra note 1, § A, at 1, col. 1. In only one reported case has an employer 
been sued for prenatal injury to an employee’s child. See Dillon v. S.S. Kresge Co., 35 Mich. App. 603, 603, 
192 N.W.2d 661, 661 (1971) (complaint alleging prenatal injury when mother was exposed to and 
contracted rubella, allegedly due to the employer’s negligence, stated a cause of action against employer).

The paucity of such actions against employers may be the result of a general lack of awareness 
concerning workplace exposure hazards or the difficulty of proving that the work exposure caused the 
injury. See notes 94, 103 infra and accompanying text (scientific difficulties in determining precise cause of 
defects); Moore, Radiation and Preconception Injuries: Some Interesting Problems in Tort Law, 28 Sw. L.J. 
414, 423 (1974) (difficulty of proof arising from probabilistic nature of the causation). Indeed, the problems 
of proving causation are so great that professed employer concern about liabilty may be a pretext for sex 
discrimination. Note, Birth Defects, supra note 10, at 255 n.91. The absence of such suits may also be the 
result of the infrequency of birth defects reasonably attributable to workplace exposures.

It seems likely that if environmental or work-related suits for industry-created exposures become 
financially too onerous for industry, which in our increasingly polluted world is not an unrealistic 
prognosis, legislators will respond by limiting liability. See Price Anderson Act, 42 U.S.C. §§ 2210, 2211 
(1976 & Supp. II 1978) (limiting liability of the nuclear industry for nuclear accidents). Such a limitation 
would probably take the form of an extension of the workers’ compensation laws, a prospect that would be 
enhanced if Congress federalizes workers’ compensation, as has recently been proposed. H.R. 5482, 96th 
Cong., 1st Sess. (1979). In the absence of such a change, amendments to state workers’ compensation laws 
in each of the 50 states would be required. If, as is likely, the risk of liability is small and the costs of 
insurance accordingly minimal, the liability justification for outright exclusion of women is weak.

26. See, e.g., Robertson, Toward Rational Boundaries of Tort Liability for Injury to the Unborn: 
Prenatal Injuries, Preconception Injuries and Wrongful Life, 1978 Duke L.J. 1401, 1437-38 (interest 
protected is potentiality of human life in healthy and whole condition; when known medical facts establish 
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Women's Interest in Employment Opportunity. Employer exclusionary
rules implicate the federal policy in favor of equal employment opportunity. 
The typical exclusionary policy bars all women between the ages of eighteen 
and fifty from hazardous jobs if they cannot establish infertility.27 An 
estimated two-thirds of all working women fall within this age range.28

risk of harm to foreseeable plaintiff, liability may be imposed); Note, Preconception Tort—The Need for a 
Limitation, 44 Mo. L. Rev. 143, 152-54 (1979) (cause of action for preconception torts should receive 
continued recognition but statutory scheme to develop effective limitation to liability needed; scheme 
should exclude parents of infant as defendants, impose five year statute of limitations from date of negligent 
conduct for claims against nonprofessional individual defendants and limit plaintiffs to first generation to 
follow preconception negligent act).

27. American Cyanimid’s policy excludes women of childbearing age from jobs in which the women 
may be exposed to fetal hazards. The company has removed that group of women from those jobs and does 
not hire fertile women for those jobs. N.Y. Times, Jan. 15, 1979, § A, at 1, col. 2; § D, at 8, col. 1. Other 
companies that pursue similar policies are General Motors, Allied Chemical, Bunker Hill Smelting, St. 
Joseph Zinc, Eastman Kodak, and Firestone Tire and Rubber. Id. § D, at 8, col. 3.

28. See Kuntz, The Pregnant Woman in Industry, Am. Ind. Hygiene Ass’n J. 423, 423 (1976) 
(estimating that 63% of working women between 16 and 44 years old).

29. N.Y. Times, Jan. 15, 1979, § A, at 1, cols. 1, 2; § D, at 8, col. 3 (no one knows full extent of practice 
of excluding women of childbearing age); Wash. Star, May 30, 1979, § A, at 12, col. 1 (officials report 
growing trend among employers, particularly in chemical industry, to bar women of childbearing capacity 
from jobs).

30. The Washington Post reported that "[fjederal employment officials estimate at least 100,000 jobs 
involving contacts with potential teratogens are now closed to women, either because of corporate policies 
or through subtle channeling of women away from those positions.” Wash. Post, Nov. 3, 1979, § A, at 6, 
col. 5.

31. A. Hricko, Working for Your Life: A Woman’s Guide to Job Health Hazards C-5 
(1976).

32. Id.
33. Id.
34. Id.
35. OSHA News, 6 Job Safety and Health 2 (Dec. 1978).
36. Minutes of the 1975 meeting of the Environmental Health Committee of the Lead Association, Inc. 

(Sept. 9, 1974), quoted in J. Stellman, supra note 18, at 178.
37. See Portela-Cubria, supra note 10, at 350-51 (describing General Motors’ lead policy); Trebilcock, 

The number and types of jobs affected by exclusionary policies are 
uncertain,29 although one estimate is that at least 100,000 hazardous jobs are 
closed to women because of such practices.30 One can assess the potential 
magnitude of the effect of exclusions by considering the range of products that 
contain or are processed with substances which have been the basis for 
exclusionary policies. Lead, perhaps the most common basis for exclusion, is 
used in its various forms in a wide variety of workplaces. Lead compounds are 
used in pigments and pesticides and the production of rubber and batteries.31 
Tetraethyl lead, an organic lead compound, is added to gasoline to prevent 
engine knock.32 Lead is used in printing type and, in combination with tin, as 
a solder.33 It is fashioned into bullets, pipes, tanks, and roofing material.34 
According to the Occupational Safety and Health Administration (OSHA), 
835,000 workers in 120 occupations are affected by its Standard for Exposure 
to Lead.35 The Lead Industries Association in 1974 recommended that “no 
fertile, gravid [pregnant] or lactating female be employed in the lead 
industries until such time as adequate information has been developed 
regarding the effect of lead . . . ,”36 General Motors and Goodyear are among 
the employers that reportedly exclude women of childbearing capacity from 
lead exposure jobs.37
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Exclusion also occurs in workplaces where benzene, one of the top twelve 
chemicals by volume used by U.S. industry, is present.38 Benzene is produced 
in the petroleum refining and petrochemical industries and is used in the 
manufacture of tires, as an intermediate in the production of a wide range of 
chemicals, and as an octane booster in gasoline.39 Products using benzene 
include nylons, pesticides, adhesives, laminates, coatings, inks, paints, 
varnishes, and moldings.40 The National Institute of Occupational Safety and 
Health (NIOSH) estimated that two million workers were exposed to 
benzene.41 In a criteria document issued in 1974, NIOSH warned that “it may 
be prudent to avoid exposing pregnant women to benzene.”42 The Olin 
Corporation has already excluded women from its ammunition plants, where 
benzene is used as a solvent.43 Exxon Corporation is reportedly considering a 
similar exclusion.44

supra note 10, at 372, n.l (quoting General Motors’ policy); McGhee, Workplace Hazards: No Women 
Need Apply. The Progressive, Oct. 1977, at 20-21 (reporting Goodyear’s policy excluding women from 
lead exposure jobs). General Motors’ policy alone affects 14,500 jobs. Letter from Odessa Komer, Vice 
President, United Auto Workers, to Eleanor Norton, Chair, EEOC (Aug. 31, 1979) (copy on file at 
Georgetown Law Journal).

38. S. Epstein, The Politics of Cancer 122 (1978).
39. Id.
40. Id.
41. Id. at 123.
42. National Inst, for Occ. Safety & Health, Dep’t of HEW, Criteria for Recommended 

Standard: Occupational Exposure to Benzene 73 (1974).
43. Bronson, Fetal Damage, supra note 1, at 1, col. 1.
44. Lehmann, supra note 13, at 10; McGhee, supra note 37, at 21.
45. A. Hricko, supra note 31, at C-15; S. Epstein, supra note 38, at 101-02.
46. A. Hricko, supra note 31, at C-15; S. Epstein, supra note 38, at 101.
47. National Inst, for Occ. Safety & Health, Dep’t of HEW, Criteria for Recommended 

Standard: Occupational Exposure to Vinyl Chloride 74 (1974).
48. Doerr v. B.F. Goodrich Co., 484 F. Supp. 320, 321 (N.D. Ohio 1980).
49. Bronson, Fetal Damage, supra note 1, at 1, col. 1.
50. Id. Avtex Fibers, Inc., a manufacturer of rayon, has excluded women from exposure to carbon 

disulfide. Labor Unity, Feb. 1979, at 6, col. 3.
51. Bronson, Fetal Damage, supra note 1, at 1, col 1.
52. Bronson, Chemical Firms, supra note 1, at 7, col. 1.
53. Id.
54. Bronson, Fetal Damage, supra note 1, at 1, col. 1.

Hundreds of thousands of workers are exposed to vinyl chloride, a 
chemical which is essential to the creation of plastics.45 Workers may be 
exposed to vinyl chloride in its production, its conversion into polyvinyl 
chloride, and the fabrication of polyvinyl chloride into the multitude of 
products made of plastic.46 In 1974, NIOSH notified OSH A that, “it is 
recommended that no woman who is pregnant or expects to become pregnant 
should be employed directly in vinyl chloride monomer operations.”47 B.F. 
Goodrich is among the companies that have excluded women from vinyl 
chloride exposure.48

Other substances that reportedly have been the basis for exclusions include 
the solvents carbon tetrachloride and chloroform,49 carbon disulfide (used in 
producing cellophane and rayon),50 the refrigerant fluorocarbon-22,51 carbon 
monoxide (found wherever there is incomplete combustion of materials 
containing carbon, such as wood, coal, natural gas, oil and propane),52 
methotrexate (a drug used in chemotherapy),53 and mercury.54
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Not only the existence of exclusions but also the pattern of exclusions 
implicate equal employment policy concerns. Women have been excluded 
more often from traditionally male-intensive jobs than female-intensive jobs, 
even when exposures are similar.55 Similarly, certain substances other than 
those mentioned above are known hazards but apparently have not been the 
basis for widespread exclusions because their predominant uses affect women 
in traditional “women’s” jobs.56 In this category fall anesthetic gases, to 
which operating room nurses, dental assistants, and dental hygienists are 
exposed and which may cause an increase in spontaneous abortion and 
congenital abnormalities in children;57 and bacteria and viruses, such as 
German measles, hepatitis, and mumps, to which hospital workers and 
teachers are exposed.58 Exposures of pregnant women to heat, noise, heavy 
lifting, and even stress have been identified as possible agents of harm to 
fetuses but have not been the basis for exclusion of fertile women, probably 
because protection against these hazards can take place after a woman knows 
she is pregnant. Ionizing radiation is another hazard to fetuses which has not 
been the basis of exclusion; the Nuclear Regulatory Commission’s policy is 
that women should be notified of the hazard but allowed to choose for 
themselves whether they will stay on the job when they become pregnant.59

55. See Scott, supra note 15, at 12 (quoting Carin Clauss, former Solicitor of Labor). Eula Bingham, 
former Assistant Secretary of Labor and Director of OSHA, notes that only in recent years have women 
begun to move into jobs in factories and elsewhere that have traditionally been higher paid, men’s jobs. 
N.Y. Times, Jan. 15, 1979, § A, at 1, col. 1; § D, at 8, col. 4; see M. Wright, Labor Pains: Reproductive 
Hazards and Exclusionary Policies at 2, 7-8 (paper presented at the Annual Conference of the American 
Industrial Hygiene Ass’n, May 9, 1978, Los Angeles, California) (women not widely employed in the lead 
industry; exclusions not adopted in occupations employing mostly women, but have only arisen in 
traditionally male industries, such as metals and chemicals) (copy on file at Georgetown Law Journal). 
Bingham points out that when men are at risk, companies do not contemplate exclusion. Wash. Star, May 
30, 1979, § A, at 12, col. 5. See also Scott, supra note 27, at 12 (statement of Dr. Joseph Wagoner of OSHA 
that when evidence of mutagenic damage to men from vinyl chloride was “overwhelming,” no one 
suggested that men be removed); Wall St. J., Jan. 26, 1978, at 1, col. 1 (chemical dibromochloropropane 
(DBCP) determined to affect reproductive capacity of male workers, procedures to ban substance, rather 
than workers, commenced); Wash. Post, Oct. 21, 1979, § A, at 1, col. 6 (same).

56. J. Stellman, supra note 18, at 94-97, 110-14, 127-29.
57. ACOG Guidelines on Pregnancy and Work, supra note 18, at 24;A. Hricko, supra note 31, 

at C-ll; J. Stellman, supra note 18, at 99. Of course, dentists, anesthesiologists, and other operating 
room personnel who are predominantly male are also exposed to anesthetic gases; they too show 
reproductive effects from exposure. See note 118 infra (discussing birth defects in children of males 
working with anesthetics).

58. Seventy-five percent of hospital and health care workers are women. A. Hricko, supra note 31, at 
D-36. In 1970, women constituted more than 97% of the registered nurses, 96% of the practical nurses, 
more than 80% of the health aides and nursing aides, and more than 70% of the clinical laboratory 
technicians. Id. at D-37. Hricko details the reproductive hazards to which they are exposed. Id. at D-40; 
accord, ACOG Guidelines on Pregnancy and Work, supra note 18, at 24; Kuntz, The Pregnant 
Woman in Industry, Am. Ind. Hygiene Ass’n J. 423, 424 (July 1976).

59. U.S. Nuclear Regulatory Commission, Nuclear Regulatory Guide, § 8.13 (1975). The 
Code of Federal Regulations requires that workers be notified of the hazards of exposure to radioactive 
materials or to radiation. 10 C.F.R. § 19.12 (1980). Section 8.13 of the NRC Guide carries out the CFR 
mandate, providing for special instructions to women, informing them of potential danger to fetuses. The 
guideline suggests that women delay having children until they can work in low exposure jobs or seek 
assignment to such jobs if they become pregnant. If low exposure jobs are not available to pregnant women, 
the guideline suggests that “[they] might consider leaving [their] jobs.” Id. §8.13-3.4. Proposals to exclude 
pregnant women or women of childbearing age from jobs involving exposure to radiation were rejected
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Legal approval of exclusionary policies would tend to increase the number 
of women who might be affected; and the opportunities for expansion are, as 
shown above, significant. One result would be a net decrease in job 
opportunities for women because many women would be unwilling to 
sacrifice their childbearing capacity. The American workforce is significantly 
segregated on the basis of sex.* 60 Whether the segregation is a result of cultural 
expectations on the part of women, the tendency of employers to channel 
women into certain kinds of jobs, or outright discrimination, the result is a 
severe disparity in the average wages of men and women.61 Exclusion of fertile 
women from a significant number of jobs would reinforce the segregative 
pattern and wage depression.

because of the great potential effect on women’s job opportunities. 40 Fed. Reg. 799-800 (1975). 
Recommendations that the workplace be made safe for all workers, including pregnant women, were also 
rejected because the necessary design and engineering changes were deemed too costly. Id.

60. Fifty-one percent of women in the paid workforce are concentrated in 20 job categories. Women’s 
Bureau, U.S. Dep’t of Labor, 20 Leading Occupations of Employed Women, 1978 Annual 
Averages (1979). Within the 20 categories, the concentration appears even more dramatic if related 
occupations are consolidated (e.g., secretary-bookkeeper-typist-receptionists; elementary school-secondary 
school teachers; registered nurses-nursing aides-orderlies-attendants). In all but one of the 20 categories, 
women constitute more than three-quarters of the persons employed in the category; in more than half, 
women are more than 89% of the workers; in seven, women are more than 95%. Bureau of Labor 
Statistics, U.S. Dep’t of Labor, Employment and Earnings 174-75(1980).

61. Women’s Bureau, U.S. Dep’t of Labor, The Earnings Gap Between Women and Men 1, 
6 (1979). As of April. 1980, 44 million women were working in the United States, comprising 42.6% of the 
national workforce. Women’s Bureau, U.S. Dep’t of Labor, Women in the Labor Force: April 
1979-1980 (1980). In 1977, the average woman who worked full-time year round earned only 59 cents for 
every dollar earned by the average man. The median wage for minority race women was 58,383; white 
women, $8,787; minority men, $1 1,053; and white men, $15,230. Women’s Bureau, U.S. Dep’t of 
Labor, Women in the Labor Force: Some New Data Series 3-4(1979).

62. In addition to the five Willow Island women, two women reportedly were sterilized after an 
exclusionary policy was adopted at Allied Chemical Corporation's Specialty Chemical Division in 
Danville, Illinois. Edmiston & Szekely, What We Must Know About Health Hazards in the Workplace, 
Redbook, March, 1980, 33, 1 17. In 1976, the Associated Press reported that one woman was sterilized in 
order to keep her job in a General Motors battery plant in Oshawa, Canada. Detroit Free Press, Apr. 15, 
1979, § 4, at B, col. 3. The company believed that lead oxide emissions might imperil fetuses. Id. The 
woman, who was 34, had four children and was in the process of getting divorced. Id. One sterilization was 
also reported at St. Joe’s Mineral Corporation in Monaco, Pennsylvania. Edmiston & Szekely, supra at 33.

63. In 1978, more than 40% of the women in the labor force had never married, or were widowed, 
divorced, or separated. Most of these women, as well as an additional 4.1 million women whose husbands 
had incomes below the poverty level, worked for compelling economic reasons. Women's Bureau, U.S. 
Dep’t of Labor, Economic Responsibilities of Working Women 1 (1979). More than eight million 
of the nation’s 57.2 million families (approximately one out of seven) were headed by women in 1978. 
Families headed by females represented nearly one half of all poor families and 50% of poor minority 
families. Id. at 2. See also note 60 infra (concentration of women workers in certain jobs).

Another result would be that more women, faced with the unhappy choice 
between relinquishing their jobs or their childbearing capacity, would feel 
compelled to resort to sterilization. The incidence of permanent sterilization 
by women who want to keep their jobs demonstrates how pressing the need to 
hold the hazardous job may be.62 For many it is an excruciatingly high price 
to pay. The argument that women have the additional options of not working 
or of working elsewhere is unsatisfactory when their incomes are needed,63 the 
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jobs for which they are qualified are scarce,64 and the worker cannot 
realistically seek work in other locations.65

64. For example, in the economically-depressed area of Willow Island, West Virginia the American 
Cyanamid plant is one of the few employers that pay good wages. Bronson, Fetal Damage, supra note 1, at 
1, col. 1. Barbara Cantwell, one of the employees who was sterilized in order to keep her job, was a 31 year 
old divorcee who was supporting her two sons. Id. Indeed, of the five women at American Cyanamid who 
were sterilized, three were reportedly the sole or main support of their families. Edmiston & Szekely, supra 
note 62, at 33, 117.

65. When families move, it is usually to maximize the earnings of the husband. Sandell, Women and the 
Economics of the Family Migration. 59 Rev. of Econ. & Stats. 406, 410-12(1977). Although families that 
move usually will have a higher income than families that do not move, it is the husband’s, not the wife’s, 
income that increases. Id. at 411. The lower wage opportunities for many women preclude their initiation 
of job searches outside the area in which they live. Id. at 407.

66. See notes 27-61 supra and accompanying text (discussing women’s interest in employment).
67. See Oppenheimer, Compilation and Summary of Materials Produced by OSHA in Response to 

FOIA Request for Information Concerning Reproductive Hazard Complaints (Dec. 17, 1979), complaints 
no. 2, 5, 12, 16, 17, 18, 32, 36 & 37 (copy on file at Georgetown Law Journal). Several pregnant women 
alleged that they had been fired or temporarily suspended when they expressed concern about exposures. 
Id., complaints no. 2, 17, 18 & 36.

68. See Roe v. Wade, 410 U.S. 133, 154 (1973) (state may properly assert interest in protecting potential 
life; right of privacy includes abortion decision).

69. Dr LeBrun, Medical Director of Ford Motor Co., speaking on his own behalf, said: "If we are 

On an individual level, women’s interest in employment opportunity 
involves more than an interest in a particular job. Also at stake are an interest 
in avoiding the economic and psychological consequences of sex segrega
tion,66 and in achieving such personal fulfillment values as a sense of self- 
sufficiency, a feeling that control over life choices is not limited by an accident 
of birth, and a sense of oneself as a valuable contributing human being.

Finally, there is the woman’s own interest in the health of her offspring. As 
the files of the Occupational Safety and Health Administration amply 
demonstrate, some women attempt to reconcile their need or desire to 
continue employment with their desire to protect their fetuses from harm by 
seeking to induce the employer to maintain a safer workplace or by seeking a 
temporary transfer.67

The magnitude of the effect—actual and potential—of exclusionary poli
cies suggests that title VII’s prohibition of sex discrimination in employment 
must have some bearing on the problem and provide some restraint to 
employment policies of absolute exclusion.

Policy Conflicts Posed by the Employer Analysis. One approach to this
apparent threat to fetal health is to give employers a free hand to express their 
interest in fetal wellbeing in any way they choose, including exclusion of 
fertile women from jobs. The opposite approach is to require the employer to 
permit the woman to choose between assuming the workplace risk to her fetus 
or relinquishing her job. The values and policy issues underlying a choice 
between these polar alternatives is reminiscent of the conflict, on the 
constitutional level, between the state’s prohibition of abortions in the interest 
of fetal life and the pregnant woman’s privacy right to choose whether to bear 
a child.68 As in the abortion cases, the extremes do not commend themselves 
to many, and the attempt to find points of reconciliation between these 
interests does not lend itself to comfortable resolution.

Neither the societal interest in the wellbeing of the fetus69 nor the group of 
interests subsumed in the claim of women to equal employment opportunity 
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are so obviously compelling that society has seen fit to provide absolute 
protection for them. In the contest between the state and the woman, the 
interest in fetal life itself must yield to the woman’s right of private choice 
prior to the time the fetus attains viability.70 It does not automatically follow, 
however, from that right of choice that there is a right to subject the fetus to 
any risk of harm, regardless of magnitude, short of termination.71 For 
example, a court probably would not hold unconstitutional a federal or state 
law that prohibits a woman from offering her fetus for in utero experiments 
that might pose a serious risk to the health of the fetus.72

talking of the risk to an adult individual, I have to tell the employee, male or female, what are the risks 
involved in working in a particular situation. Then he or she can make a choice. The fetus has no choice.” 
SOEH Proceedings, supra note 18, at 323-29. See also note 14 supra (citing other employer expressions of 
responsibility for fetus carried by employees).

70. Roe v Wade, 410 U.S. 113, 154, 163 (1973).
71. See King, The Judicial Status of the Fetus: A Proposal for the Legal Protection of the Unborn, 77 

Mich. L. Rev. 1647, 1684 (1979) (society may punish addicted mother for causing unborn child to become 
addicted).

72. There are a number of laws that prohibit experimentation on the fetus. See, e.g., HEW Additional 
Protections Pertaining to Research, Development, and Related Activities Involving Fetuses, Pregnant 
Women, and Human in Vitro Fertilization, 45 C.F.R. §§ 46.201-211 (1979); Ariz. Rev. Stat. Ann. § 36- 
2302 (West Supp. 1980); Cal. Health & Safety Code § 25956 (West Supp. 1980); III. Ann. Stat. ch. 
38, §§ 81-18, 26, 32 (Smith-Hurd 1977 & Supp. 1980); cf National Research Act, 42 U.S.C. § 2891-1 
(1976) (limiting research on human fetus) (repealed 1978, Pub. L. No. 95-622, 92 Stat. 3442).

73. H. Clark, Law of Domestic Relations § 17.2 (1968).
74. Id.
75. In 1979, the automobile accident fatality rate for children 14 years of age and under was 7.9 per 

100,000 residents. Letter from Ellwood H. Witt, Jr., Chief, Information and Program Services Division, 
United States Department of Transportation, to Linda Kline (July 16, 1980) (copy on file at Georgetown 
Law Journal). The United States Department of Transportation estimates that the injury rate for the same 
age group is 4.4 per 1,000 United States residents. Id. Motor vehicle accidents in 1979 outranked congenital 
anomalies as a cause of death of children aged 1-14 and outranked cancer for ages 0-14. Indeed, motor 
vehicle accidents were the leading cause of death (after “other accidents”) in children 1-4 and 10-14 and the 
12th ranked cause of death in children under age one. U.S. Dep’t of Transportation, Highway 
Safety 1979, Table A-19 (leading causes of death by age and sex, United States, 1977).

There are limits on the power of the state to intervene in family decisions 
concerning children and, by extension, on behalf of fetuses expected to be 
carried to term. When a medical procedure is necessary to preserve a child’s 
life, the state may intervene if the parents decide against the procedure.73 On 
the other hand, parents do have a right to make unhindered routine decisions 
concerning the child’s physical welfare, even if the wisdom of those decisions 
is far from obvious.74 For instance, parents surely have an unfettered right to 
transport their children in automobiles, one of the most hazardous daily 
choices parents make.75 Thus, although there is no bright line dividing the 
circumstances under which society is willing to permit intervention on behalf 
of a child (and, by extension, a fetus) from those circumstances when 
intervention is considered inappropriate, limits do and should exist on the 
state’s power to circumscribe parental choices. When the employers’ interven
tion in parents’ private choice exceeds such limits, their reliance on a moral 
duty to protect fetuses loses its force.

Women, because of their role as childbearers, are uniquely vulnerable to 
restrictions in a world increasingly perceived as hazardous to offspring. To 
date, the state has not prohibited women of childbearing capacity or pregnant 
women from smoking, drinking coffee or alcohol to excess, or taking 
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aspirin—any one of which poses a greater hazard to fetal health than most 
jobs from which women have been excluded by protective employers.76 At the 
same time, at least one court has held that a woman addicted to drugs is liable 
to her child if it was harmed in utero by her addiction.77

76. See, e.g., Haas & Schottenfeld, Risks to the Offspring From Parental Occupational Exposures, 2 J. 
Occ. Med. 607, 608-09 (1979) (most widespread threat to fetus comes not from workplace exposures of 
pregnant women but from use of alcohol and tobacco during pregnancy; infants born to heavy drinking 
women have double risk of abnormalities at birth; heavy smokers have high rate of spontaneous abortion, 
lower infant birth weight and increase in congenital malformation); Warkany, Toxic Substances and 
Congenital Malformations, supra note 18, at 30 (aspirin proven teratogen in animal tests).

77. In re Baby X, No. 77-1557 (6th Jud. Cir. Mich.), cited in P. King, The Judicial Status of the Fetus: A 
Proposal for Legal Protection of the Unborn, 11 Mich. L. Rev. 1647, 1682 n.154 (1979).

78. See, e.g., B. Berg, The Remembered Gate: Origins of American Feminism 69-74, 92-94 
(1978) (in 19th century single set of responsibilities believed appropriate to women; women’s intellectual, 
emotional, and physical life limited to home); E. Flexner, Century of Struggle: The Woman’s 
Rights Movement in the United States 3-22,52-53 (rev. ed. 1975) (women restricted to maternal 
duties; married women had few legal rights, were excluded from religious leadership, politics, education, 
and most forms of employment); C. Hymowitz & M Weissman, A History of Women in America 
64-68 (1978) (middle class women relegated to domestic sphere;few opportunities for employment outside 
home).

In forging the dividing line between permissible intervention and maternal 
perogative with respect to fetuses that will come to term, special caution is 
required to foreclose the possibility that the lives of women will become 
increasingly circumscribed, in and out of the workplace. The historical 
reduction of women’s role in life to a single dimension—vessel and nurturer 
for the next generation78—resulted in the sacrifice of tremendous human 
diversity of talent, predilection, and personal aspiration. To the extent 
restrictions are imposed today upon the normal, routine choices about 
women’s work and nonwork lifestyles, such historical limitations upon 
women’s lives are reimposed.

All these considerations, taken together, suggest that an employer should 
not have an absolute right to express its interest in fetal health in any way it 
chooses and that the woman employee should not have an absolute right to 
choose the risk to which she will expose her fetus. The employer does, 
however, have a legitimate interest in fetal health that should be allowed some 
form of expression without liability under the equal employment opportunity 
laws. At the same time women workers have an interest in equal employment 
opportunity that is threatened by employer exclusionary policies. Women 
workers also have an interest in protecting their fetuses from harm while 
protecting employment rights. Thus, even if one accepts the employer premise 
that the choice presented is between the fetus’ right to health and the woman’s 
right to employment, a look at the various interests involved suggests that 
some compromise of the competing interests should be sought in any 
resolution of the conflict under title VII.

B. ANOTHER CHARACTERIZATION:
PARENTAL EXPOSURE; MATERNAL EXCLUSION

Thus far, the discussion has assumed that the policy dilemma can best be 
characterized as an uncomfortable and unfortunate conflict between women’s 
interest in employment opportunities and the interest in fetal health. One 
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familiar with the legal history of working women, however, might desire a 
closer look. This is not, after all, the first time that special limits have been 
placed on women’s employment in the name of the health of their offspring or 
the first time that science has been invoked in support of those limits.

At the turn of the century, when wages in the factories were low and work 
hours long, there was an effort by labor groups and social reformers to set 
legal maximums on the hours that workers in particularly onerous jobs would 
be permitted to work.79 80 In 1905, in Lochner v. New York,™ the Supreme Court 
dealt these efforts a major blow. The Court held unconstitutional a state law 
that limited the hours bakers could be required to work.81 Brushing aside 
evidence of the health risks associated with the baker’s trade,82 the Court 
declared that the statute violated due process by interfering with the workers’ 
and employers’ right to contract.83 84

79. J. Baer, The Chains of Protection: The Judicial Response to Women's Labor 
Legislation 15 (1978).

80. 198 U.S. 45 (1905).
81. Id. at 64.
82. Id. at 59 (even though occupation not absolutely healthy, no reason for exercise of state police 

power).
83. Id. at 64.
84. 208 U.S. 412 (1908).
85. Id. at 416-17. Employer violation of the Oregon statute was a misdemeanor. Id. at 417. The 

employer, Muller, was accused and convicted of requiring a woman employee to work more than 10 hours 
in a single day, and ordered to pay a $10 fine. Id.

86. B. Babcock, A. Freeman, E. Norton & S. Ross, Sex Discrimination and the Law: Causes 
and Remedies 24, 29-30 (1975); J. Baer, supra note 79, at 24-25.

87. B Babcock, supra note 86, at 29.
88. Muller v. Oregon, 208 U.S. 412, 419 & n.l (1908); B. Babcock, supra note 86, at 29-30; J. Baer, 

supra note 79, at 57-61.
89. 208 U.S. at 423.

Only three years later, in Muller v. Oregon,M the Court again faced the 
question of the constitutionality of statutory limitations on work hours. 
Muller involved state limitations upon the hours that women would be 
permitted to work in factories, mechanical establishments, and laundries.85 
Those petitioning to uphold the law sought to distinguish Lochner and to 
justify treating women workers differently than male bakers by relying on 
stereotypes about women as the “weaker sex,” a general sentiment disfavor
ing the employment of women, and the arguments of social reformers in favor 
of improving the health of working mothers and thereby the health of “future 
generations.”86 Louis Brandeis, on behalf of the National Consumer’s League, 
submitted an extensive brief (the first “Brandeis brief’) in support of Oregon’s 
law.87 This “very copious collection” of fact and opinion devoted significant 
attention to infant mortality and the health of the children of women factory 
workers.88 In response to this wealth of “scientific” information, the Court 
upheld the Oregon law.89 The Court set forth its basis for treating the sexes 
differently with respect to hours of work as follows:

That woman’s physical structure and the performance of the 
maternal functions place her at a disadvantage in the struggle for 
subsistence is obvious. This is especially true when the burdens of 
motherhood are upon her. Even when they are not, by abundant 
testimony of the medical fraternity continuance for a long time on 
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her feet at work, repeating this from day to day, tends to injurious 
effects upon the body, and as healthy mothers are essential to 
vigorous offspring, the physical well-being of women becomes an 
object of public interest and care in order to preserve the strength 
and vigor of the race.90

90. Id. at 421.
91. J. Baer, supra note 79, at 27.
92. See generally B. Babcock, supra note 86, at 247-68.
93. The leading case is Rosenfeld v. Southern Pacific Co., 444 F.2d 1219 (9th Cir. 1971). In Rosenfeld, a 

California law restricting women’s hours and the amount of weight they were permitted to lift was held 
violative of title VII and invalid under the supremacy clause of the Constitution. Id. at 1225. Rosenfeld 
"marked a turning point, and by mid-1973, the decision of the highest courts to rule on each case had found 
state hours, weight, and job prohibition laws invalid under Title VII." B. Babcock, supra note 86, at 270.

94. Stellman, The Effects of Toxic Agents on Reproduction. Occ. Health and Safety 36, 36 (Apr. 
1979).

95. Manson, Human and Laboratory Animal Test Systems Available for Detection of Reproductive 
Failure, 7 Prev. Med. 322, 325 (1978) (agents causing growth retardation or functional disturbances in 
embryos are “embryotoxic”). An unborn child is considered an embryo until the twelfth week of gestation, 
at which time it becomes a fetus. Hricko, supra note 31, at B-4. Accordingly, substances which cause 
growth retardation or functional disturbances in fetuses are “fetotoxins.”

96. A. Hricko, supra note 31, at C-37, C-38.

As the century progressed, work conditions improved, and the hours of all 
workers declined, the science upon which Muller had been based seemed 
increasingly antiquated.91 The health of offspring no longer appeared to be 
implicated in women’s work situations. At the same time, it became 
increasingly apparent that protective labor laws were a basis for excluding 
women from many jobs that required overtime work and, thereby, the higher 
wages that such jobs commanded.92 Among the earliest sex discrimination 
decisions under title VII were those invalidating special state protective laws 
for women.93

Are the fetal protection policies of employers a return of old stereotypes in 
a new and less obvious guise? Or is the issue what it appears to be: A problem 
unique to women created by their singular role as childbearer? A review of the 
science and science policy questions underlying the fetal protection issue is in 
order.

The Science. The human reproductive function is sensitive to chemical
exposure in a variety of ways, ranging from loss of libido, through impotency 
in men and infertility in both sexes, to fetal death and structural and 
functional disorders in offspring.94 The outcome with which employers have 
expressed concern—structural and functional disorders in offspring—can 
occur through both sexes and in several different ways. The exposure of the 
pregnant woman to harmful substances at the work site, is one, but only one, 
of the ways in which the fetus may be harmed.

Effects through exposure of the pregnant woman may be categorized into 
three classes. First, a toxic chemical that affects the fetus in the same way it 
would a child or adult is labeled a “fetotoxin.”95 For example, exposure of the 
pregnant woman to carbon monoxide results in exposure of the fetus, which, 
if the dose is not lethal, may result in brain damage in the same manner as 
exposures affect the brain of the woman herself.96 Second, a substance which 
acts on the dividing cells of the growing fetus and causes structural or 



656 The Georgetown Law Journal [Vol. 69:641

functional defects, such as limb deformities or organic defects, is called a 
“teratogen.”97 Thalidomide, a drug that, when prescribed to women to 
prevent miscarriage, caused gross limb deformities in offspring, is the best 
known example of a teratogen.98 Finally, a substance capable of crossing the 
placenta and causing cancer during the lifetime of the fetus is considered a 
“transplacental carcinogen.”99

Exposure of either parent prior to conception to substances that damage 
the germ cells is an additional way in which fetuses may be harmed. Such 
damage is inheritable by offspring and may manifest itself in congenital 
defects, developmental problems, and other ways.100 Chemical or physical 
agents that have this effect are known as mutagens.101 Ionizing radiation is an 
obvious example.

97. Manson, supra note 95, at 325; A. Hricko, supra note 31, at B-4. Some authors refer to all agents 
that cause birth defects, including mutagens, as teratogens. See id. at B-8 (teratogen is agent which causes 
birth defects). For the sake of clarity, the term teratogen is used here only to refer to substances which 
cause birth defects through exposure of the fetus in utero.

98. See note 108 infra (discussing effects of thalidomide).
99. Haas & Schottenfeld, supra note 76, at 607, 609. The only known human transplacental carcinogen 

is diethylstilbestrol (DES), a synthetic estrogen once prescribed to prevent miscarriages. Id. at 608. Some 
daughters of women who ingested DES developed vaginal cancer after puberty. Id. at 609; W. Welch, A. 
Barnes, S. Robboy & A. Herbst, Transplacental Carcinogenesis: Prenatal Diethylstilbestrol (DES) Exposure, 
Clear Cell Carcinoma and Related Anomalies of the Genital Tract in Young Females, in SOEH 
Proceedings, supra note 18, at 47-48. The reproductive tracts of male children also were affected. W. 
Gill. G. Schumacher & M. Bibbo, Transplacental Effects of Diethylstilbestrol on the Human Male Fetus: 
Abnormal Semen and Anatomical Lesions of the Male Genital Tract, in SOEH Proceedings, supra note 
18, at 39, 42. Estrogens also are associated with birth defects in children and cancer in adults. A. Hricko, 
supra note 31, at C-24, C-25.

100. Strobino, Kline & Stein, Chemical and Physical Exposures of Parents: Effects on Human 
Reproduction and Offspring, Early Human Dev. 371, 388 (Jan. 4, 1978). A woman’s full complement of 
germ cells (ova) are present, in an undeveloped state, at birth. Id. Accordingly, a single damaging exposure 
or chronic exposure to environmental mutagens will have affected the woman’s complement of ova for the 
remainder of her fertile years. Id.

A man, by contrast, produces male germ cells (sperm) from puberty onward and therefore is constantly 
replenishing his supply. Men, however, may be more susceptible than women to mutagenic substances. See 
D. Wegman, Occupational Health Hazards of Women 9 (unpublished paper presented at annual meeting of 
American Association for the Advancement of Science, Jan. 28, 1975) (copy on file at Georgetown Law 
Journal) (because spermatogenesis occurs at rapid rate, men may be more susceptible to mutagens than 
women); S. Conibear, Women as a High Risk Population, in SOEH Proceedings, supra note 18, at 168, 
170 (same). In men, the continuous process of sperm production (spermatogenesis) occurs in distinct stages 
that are differentially sensitive to toxic agents. Manson & Simons, Influence of Environmental Agents on 
Male Reproductive Failure, in Work and the Health of Women 155, 174 (V. Hunt ed. 1979). Given 
agents may damage the reproductive cells at different stages and may produce different results. See 
generally id. Most such agents cause reversible effects, id. at 156, but in some instances the damage may 
persist for years. Haas & Schottenfeld, supra note 76, at 611. Mutagens act upon the spermatagonia. 
Leonard, Heritable Chromosome Aberrations in Mammals after Exposure to Chemicals, Radiation and 
Environmental Biophysics 31. Spermatagonia are the cells that divide to produce spermatocytes, the 
precursors to the fully developed spermatozoa. Manson & Simons, supra, at 167, figure 1.

101. A. Hricko, supra note 31, at B-4. Hricko defines mutation as “a change (usually harmful) in the 
genetic material of a cell. When it occurs in a germ cell, the mutation can be passed on to future 
generations.” Id. A germ cell is “the egg or sperm cell containing reproductive material which determines 
the characteristics that will be inherited by the young from its parents.” Id. Hricko makes the important 
distinction between mutation in somatic cells which may be induced in the fetus by exposure of the 
pregnant women or in adults and which affects only a single individual and mutation in germ cells which is 
transmitted to future generations as a permanent alteration of the genetic code. Id. at B-5. See also SOEH 
Proceedings, supra note 18, at 87 (two types of mutagenesis exist: that which affects the somatic cells
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Also, the pregnant woman and, as a consequence, her fetus, can be exposed 
through a male worker to toxic substances found in the workplace. One well 
documented way in which such exposure occurs is by male transportation of 
hazardous substances from work to home on his clothes, shoes, or hair.* 102 
Another route, theoretically likely but as yet unconfirmed, is exposure of the 
pregnant woman and fetus through vaginal absorption of toxic substances 
carried in the seminal fluid of the exposed male worker.103

(non-germ cells) of person exposed and may lead to malignancy; and mutagenesis which occurs in germ 
cells of person, and would be transmitted to future generations). Somatic mutation is an indication that a 
substance also may cause germ mutation. Klota, Chromosome Damage: What It Is, What It Means, 208 
Science 1240 (1980).

102. See A. Hricko, supra note 31, at C-8, C-9 (children exposed to lead carried home on parent’s 
clothing; similar exposure to asbestos and beryllium); Stellman, supra note 94, at 42 (exposure to lead 
carried home on worker’s clothing); N.Y. Times, Jan. 15, 1979, § A, at 1, col. 1; § D, at 8, col. 5 (exposure 
kepone carried home on worker’s clothing). Dr. Hector Blejer described one incident when men exposed 
occupationally to diethylstilbestrol (DES) exposed their children to the chemical through contaminated 
workclothes, causing pre-pubertal children to develop secondary sex characteristics. SOEH Proceedings, 
supra note 18, at 91.

103. J. Manson & R. Simon, Influence of Environmental Agents on Male Reproductive Failure, Work 
and Health of Women 171 (V. Hunt ed. 1979). The authors state:

The significance of drug excretion into semen is not generally appreciated. In addition to the 
potential for spermatotoxic effects, drugs in semen can cause allergic reactions in women. 
There is abundant evidence that a variety of foreign substances can be rapidly absorbed 
through vaginal mucosa. Thus, drugs transmitted via the semen during coitus are likely to 
enter the systemic circulation of the female. This may constitute a significant route of 
exposure for the female as well as the embryo.

Id. at 332-33. See also J. Bell & J. Thomas, Effects of Lead on Mammalian Reproduction in Lead 
Toxicity 169, 174 (Singhal & Thomas, eds. 1980) (“[TJhere may be a passage of lead from the male via the 
semen which could influence the conceptus directly") [hereinafter Bell & Thomas],

104. For example, lead is know to increase the rate of spontaneous abortion, miscarriage and stillbirth 
in women, but the precise mechanism of toxicity is still unclear. Occupational Safety and Health 
Administration, Occupational Exposure to Lead, Attachments to the Preamble for the Final Standard, 43 
Fed. Reg. 54,354, 54,395 (1975) [hereinafter Preamble to OSHA Lead Standard], OSHA stated that 
“[fjurther research is required to determine whether genetic, teratogenic, fetotoxic or embryotoxic 
mechanisms are active. Any or all may be responsible for adverse effects in the fetus." Id. See also Bell & 
Thomas, Lead Effects, supra note 103, at 174-77.

105. See Strobino, Kline & Stein, supra note 100, at 390 (not always possible to distinguish effects of 
preconceptional exposure of women to anesthetic gases from postconceptional exposure).

106. Approximately five percent of babies born in the United States each year have some birth defect. 
U.S. Dep’t of HEW, What are the Facts About Genetic Disease? 6 (DHEW Pub (NIH) 76-370) 
[hereinafter (HEW) Genetic Disease], An estimated 80% of these defects are genetic; the remaining 
20% represent the effects of infection, chemicals, and physical injury to the fetus. Id. Ten percent of these 
defects are attributed to environmental agents. Of the 65% to 70% of birth defects of unknown cause, some 
additional percentage may be attributable to workplace and environmental factors. Manson, note 95 supra, 
at 332. Embryo and fetal anomalies account for a high percentage of miscarriages and stillbirths as well. 
Approximately half of all spontaneous abortions and 10% of stillbirths are associated with chromosomal 
abnormalities. Preamble to OSHA Lead Standard, 43 Fed Reg. 54,394 (1975). Some of the pregnancies 
that end in miscarriage and stillbirth are attributable to workplace and other environmental exposures to 
toxic substances. Manson, supra note 95, at 326. Moreover, some genetic errors apparently occur 
spontaneously. Id.

A particular defect or developmental disability in a worker’s offspring may 
be caused in any of these ways.104 Indeed, it may be difficult, in any given 
instance, to determine which of these processes caused the birth defect105 or 
for that matter, whether the defect was caused by a work-related exposure, 
other toxic exposure, or chance.106 Moreover, any particular hazardous 
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substance rarely has just one effect; rather it is likely to have a range of effects 
on men, women, and fetuses; and reproductive effects are likely to be found in 
men as well as women workers.107 Thus although a chemical to which 
workers are exposed may, in theory, be solely a teratogen (or fetotoxin or 
mutagen), such exclusive substances have not yet been identified among those 
commonly found in the workplace.108 The substances which are most 
frequently the basis for excluding women of childbearing capacity from 
exposed jobs illustrate the point. Lead, among its many effects on the human 
body,109 acts directly upon the fetus in utero,no and is associated with altered 
sperm morphology,111 a condition which may signal the presence of inherita
ble defects.112 One of the many effects of benzene113 may be mutagenesis.114

107. See notes 36, 42 & 47 supra and accompanying text and notes 108-18 infra and accompanying text 
(describing multiple effects of lead, benzene, and vinyl chloride, as well as thalidomide and smoking). It is 
more likely that a mutagen or teratogen will be an adult carcinogen, however, because diethylstilbestrol 
(DES) is the only proven human transplacental carcinogen. See Hass & Schottenfeld, supra note 76, at 607, 
609.

108 See generally OSHA-NIOSH Comments on EEOC/DOL Proposed Guidelines on Employment 
Discrimination and Reproductive Hazards (July 2, 1980). Infectious agents such as rubella (German 
measles), cytomegalovirus, and varicella zoster virus may be the exception. See Infection Control Program, 
University of Minnesota Hospitals and Clinic, Comments on EEOC/DOL Proposed Guidelines on 
Employment Discrimination and Reproductive Hazards 1-2 (May 19, 1980).

Indeed, popular wisdom concerning exclusive maternal pathways to fetal harm for substances other 
than those typically found in the workplace have proven inaccurate. For example, thalidomide, the drug 
taken by women in the late 1950’s to prevent miscarriage, is not only a teratogen, but also a mutagen. 
Manson & Simon, supra note 103, at 170 (progeny of male rabbits administered thalidomide exhibit poor 
neonatal survival, low birth weights and higher incidence of birth defects). Down’s Syndrome (mongolism), 
long believed to be an increased risk to offspring of older women, now appears to show an increased 
incidence with paternal aging as well. See Broad, A Bank for Nobel Sperm, 207 Science 1326, 1327 
(1980). Even paternal smoking may have an effect on offspring. See Manson & Simon, supra note 103, 173- 
74 (percentage of abnormal sperm directly related to number of cigarettes smoked daily).

109. Lead causes damage to the central nervous system, brain, peripheral nervous system, kidneys and 
bloodforming process. Preamble to OSHA Lead Standard, 43 Fed. Reg. 54,354 (1975).

110. Exposure to lead during pregnanacy may lead to spontaneous abortion, miscarriage, stillbirth, 
early infant death, premature birth, mental retardation, and developmental disorders. See generally Bell & 
Thomas, Lead Effects, supra note 102; Rom, Effects of Lead on the Female and Reproduction: A Review, 43 
Mt. Sinai J. Med. 542 (1976). At present, however, there is no sound evidence that lead is a human 
teratogen. Bell & Thomas, supra note 103, at 179.

111. Altered spermatogenesis with teratospermia (malformed sperm), asthenospermia (decreased 
motility) and hypospermia (decreased number of sperm) have been detected in male battery workers who 
are exposed to lead. Preamble to OSHA Lead Standard, 43 Fed. Reg. 54,389 (1975). Moreover, animal 
studies show that the offspring of exposed males have a low birth weight and high mortality rate. Id. at 
54,393. Lead also affects the reproductive process in other ways, causing difficulties in erection and 
ejaculation, a reduction in orgasm, and a decrease in libido in men, and disturbance of menstrual cycles in 
women. Id. at 54,388.

112. Manson and Simon report that the incidence of abnormally- shaped sperm is increased in a dose
dependent fashion following exposure to mutagenic agents but not to nonmutagenic agents. Manson & 
Simon, supra note 103, 172-74. Moreover, induced increases in sperm abnormalities may be transmitted to 
subsequent generations. Id. Changes in sperm morphology would thus seem to serve as an indicator of 
mutagenic effect. Id. On this basis it is hypothesized that lead could be a mutagen. Preamble to OSHA 
Lead Standard, 43 Fed. Reg. 54,389. This conclusion is consistent with findings that lead causes 
chromosomal abnormalities in somatic (as contrasted to germ) cells. Id. at 54,292-94.

113 Benzene is believed to cause aplastic anemia and leukemia in exposed workers. A. Hricko, supra 
note 31, at C-I9; S. Epstein, supra note 38, at 130-34.

114 Benzene causes an increase in chromosomal aberrations in the somatic cells of exposed workers, 
raising questions about germ cell mutation. However, there are as yet no adequate studies of the possible 
adverse effects of benzene on reproduction. Haas & Schottenfeld, supra note 76, at 610-11; A. Hricko, 
supra note 31, at C-20.
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Exposure of men to vinyl chloride, a proven carcinogen, has been associated 
with an increased spontaneous abortion rate among their unexposed wives.115 
Vinyl chloride has also been identified as a mutagen.116 Anesthetic gases are 
associated with elevated miscarriage rates both in exposed pregnant women117 
and in the unexposed wives of exposed men.118

Indeed, not only do toxic substances generally have more than one effect, 
but three such effects—carcinogenesis, mutagenesis, and teratogenesis— 
appear to be related to each other in such a way that a substance which has 
one of these effects is likely to have the other two effects as well.119 While the 
reason for this relationship is unclear, scientists hypothesize that all three 
effects result from the substance acting at the cellular level to alter DNA, the 
cell’s basic genetic material.120 One possible difference between mutagenesis 
and carcinogenesis on the one hand, and teratogenesis on the other, is that, in 
theory, alteration of a single cell by a single exposure can result in cancer or

115. ACOG Guidelines on Pregnancy and Work, supra note 18, at 25-26; Haas & Schottenfeld, 
supra note 76, at 610; A. Hricko, supra note 31. at C-16; see J. Wagoner, P. Infante & D Brown, Genetic 
Effects Associated with Industrial Chemicals, in SOEH Proceedings, supra note 18, at 100-01 (from 
scientific viewpoint, toxicity of vinyl chloride on subsequent generations must be assessed not only through 
exposure of female, e.g., transplacental carcinogenesis, maternal toxicity, and teratogenesis, but also 
through occupational exposure of male, e.g., mutagenesis).

116. Haas and Schottenfeld, supra note 76, at 609-10; A. Hricko, supra note 31, at C-16 to C-17. Vinyl 
chloride monomer may also be a transplacental carcinogen. See id. at C-17 (pregnant rats’ exposure to 
vinyl chloride monomer produced liver cancer in offspring). Nonreproductive effects of vinyl chloride 
include cancer of the brain, liver, lung, and lymphatic system. Wagoner, Infante & Brown, supra note 115, 
at 100.

117 ACOG Guidelines on Pregnancy and Work, supra note 18, at 24; T. Corbett, Cancer, 
Miscarriages and Birth Defects Associated with Operating Room Exposure, in SOEH Proceedings, supra 
note 18, at 94-95; Hricko, supra note 31. at C-10, C-13.

118. ACOG Guidelines on Pregnancy and Work, supra note 18, at 24; Corbett, supra note 117, 
at 96; Haas & Schottenfeld, supra note 76, at 611; A. Hricko, supra note 31, at C-ll.C-12.

119. See Haas & Schottenfeld, supra note 76, at 607 (relationship of mutagenesis, teratogenesis, and 
carcinogenesis complex and controversial); Stellman, supra note 94, at 40 (correlation between mu
tagenesis, carcinogenesis, and teratogenesis; generalizations cannot be drawn).

120. See generally Haas & Schottenfeld, supra note 76, at 607; Stellman, supra note 94, at 40. DiPalo 
and Kotin state that a relationship between teratogenesis and carcinogenesis is indicated by the growing list 
of agents that produce both cancer and congenital malformations. Somatic cell division is a prerequisite for 
both. J. Dipalo & P. Kotin, Teratogenesis-Oncogenesis: A Study of Possible Relationships, 81 Arch. Path. 
3, 18 (1966). As for the relationship between carcinogens and mutagens, researchers suspect that changes in 
the DNA—mutations—might be at the root of cancer. Marx, New Clues to Cancer's Causes, N.Y. Times, 
Nov. 25,1979, § 6 (Magazine), at 137. Moreover, most known carcinogens are also mutagens. Id. Although 
this does not prove that mutagens cause cancer, it provides evidence of a relationship between the two. Id. 
Indeed, Dr. Bruce Ames of the University of California, Berkeley, has developed a short term in vitro test 
for detecting some carcinogens based on the mutagenic property of the substance tested, demonstrating the 
close correlation and, perhaps, similar mechanisms by which the two processes—mutagenesis and 
carcinogenesis—work. Maugh, Chemical Carcinogens: The Scientific Basis for Regulation, 201 Science 
1200, 1202-03 (Sept. 1978). Legator and Rinkus conclude that

the finding that some man-made chemicals presently in wide-spread use in the population are 
mutagenic in sub-human experimental systems suggests that such chemicals constitute a 
potential genetic hazard for man. The risk poses itself to both present and future generations: 
to the former, as the production of genetic lesions in somatic cells, possibly leading to cancer; 
while to the latter, as the production of transmissible gene mutations and alterations in 
chromosome structure and number.

M. Legator & S. Rinkus, Risks of Toxic Substances to Future Generations in SOEH Proceedings, supra 
note 18, at 5, 8. 
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mutation,121 but it may require alteration of a number of cells to result in 
teratogenesis.122 The practical significance of this hypothesis, if true, is that 
there is no safe workplace exposure limit for carcinogens and mutagens other 
than zero exposure, although there are safe minimum levels of exposure to 
teratogens.123 Thus, reduction in exposure of workers will protect against fetal 
harm occuring exclusively through the woman worker, but not against the 
harm that can occur through both sexes. The present importance of the 
hypothesis is reduced by the reality that, as yet, there have been few studies 
actually identifying the safe exposure levels for teratogens.124

Why, in the face of such evidence, have employers persisted in developing 
policies of excluding only fertile women? One reason is the preconceived 
notion that there is an exclusive connection between birth defects and women 
who carry the offspring,125 a stereotype that is, as suggested above, inaccurate. 
Another is the frequently reiterated belief that the embryo or fetus is 
extraordinarily sensitive to toxic insult during the second through eighth 
week of gestation when the rapidly dividing cells are differentiating into the 
basic organs of the human being.126 Although this generalization may be true

121. See Legator & Rinkus, supra note 120, at 14 (theoretically single exposure to x-ray causes 
permanent alteration of DNA); Manson, supra note 95, at 325 (transformation and proliferation of only 
one cell sufficient to initiate cancer).

122. Manson, supra note 95, at 324-25.
123. If a “single hit” can result in mutagenesis or carcinogenesis, any exposure at all could result in one 

or the other effect, although, of course, the likelihood of such outcomes would diminish with the dose. In 
the case of teratogenesis, it is theorized that the exposure must be great enough to affect a critical number 
of cells in excess of the number which the embryo can restore by later cell proliferation. Manson, supra note 
95, at 324.

124. See N.Y. Times, Jan. 15, 1979, § A, at 1, col. 1; § D, at 8, col. 3 (statement of Dr. Bruce W. Karrh, 
corporate medical director, E.I. DuPont de Nemours & Co., that one problem with attempting to make 
workplace safe for fetuses is that data have not been developed on safe levels of exposure); Letter from J. S. 
Tobin, M.D., associate corporate medical director of American Cyanamid to Marjorie M. Smith, 
American Civil Liberties Union (Dec. 8, 1977) (copy on file at Georgetown Law Journal) (“Your third 
question has to do with reducing exposure levels to the point where they would not be embryotoxic, the 
answer is simply that we do not know where that point lies.”).

125. So entrenched is this preconception that, on at least two occasions, a policy of excluding only 
women was based on the ground that the toxic substance to which workers were exposed was a mutagen. 
Proceedings: Conference on Environmental Law, Williamsburg, Virginia, Feb..9-10,1979, K.-Q-4 to K-Q-5. 
One of the participants at the conference stated:

In the production of electronic equipment there is no feasible way of protecting people from 
that type of exposure because of the necessity to pick up these elements in your hands. The 
very fact that you cannot assure yourself that that person is going to wash their hands 
sufficiently to remove the residue and actually ingest the materials. Now that kind of person . 
... I refuse to hire girls who are of possible childbearing age for that very reason. I tell them 
absolutely, point blank, there is absolutely no way any of these girls is ever going to work on 
any of our lines because of that potential hazard. I can’t get anyone to tell me what the hazard 
is, and in the absence of that I’m not going to take a chance. Because I do know that semi
conductors have very exotic and, unfortunately, from what I can hear there are chemicals that 
are possibly mutagenic, maybe some even possibly carcinogenic. I'm not going to take the 
chances. There is not [sic] way I can protect them.

Id. One company excluded women of childbearing capacity from vinyl chloride exposure on the ground 
that the chemical is a mutagen. Wright, supra note 55, at 4.

126. See Strobino, Kline & Stein, supra note 100, at 376 (most studies emphasize first trimester of 
pregnancy because period of organogenesis); Warshaw, Pregnant Women in the Workplace: Special Risks to 
Women on the Job, 53 Nat’l Safety News (Dec. 1978) (same). 
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with respect to some substances, a few scientists have begun to urge a more 
particularized analysis at various phases of fetal development and to suggest 
that the generalization may not always be accurate.127 Moreover, if rapidly 
dividing cells are the indicia of hypersusceptibility, employers should exhibit 
more concern for exposure of men to mutagens because another major 
example of rapid and continuous cell division occurs in sperm production.128

A third reason is that employers are not alone in uncritically equating the 
childbearer with the source of defects in offspring. To the limited extent 
scientists have studied the effect on reproduction of exposure to toxic 
substances,129 they have focused almost exclusively on teratogenic effects.130 
Paternal environmental exposure has been the subject of inquiry far less 
often.131 Consequently, even if employers were to extend their search to male 
effects, they would often find the information lacking. A final problem for 
employers is that, although information on maternal exposure is more readily 
available than that on paternal exposure, there is a troubling absence of 
studies on either. For most of the more than 63,000 chemicals in common use 
in this country, there is little or no information concerning their effects on 
reproduction.132

The lack of evidence of the reproductive effects of exposures to toxic 
chemicals should begin to be remedied in the near future. Increasingly, the 
scientific community,133 business world,134 and regulatory agencies135 are

127. See Preamble to OSHA Lead Standard, 43 Fed. Reg. 5439 (1975) (first trimester may not be most 
vulnerable for fetus to lead exposure because placenta not yet operative). See a/soSOEH Proceedings, 
supra note 18, at 88 (fetus may be more or less sensitive than parents to particular hazards).

128. See note 100 supra (discussing the formation of germ cells in men and women).
129. See Warshaw, supra note 126, at 53 (mutagenic and teratogenic information recorded for less than 

one percent of 16,000 chemicals listed in Registry of Toxic Effects of Chemical Substances; effects of many 
chemicals studied not validated for humans). The Chemical Abstract Service of the American Chemical 
Society listed a total of more than 4 million distinct chemical compounds as of November 1977, with an 
average growth rate of 6,000 compounds per week. Only an estimated 1,930 compounds had been tested for 
teratogenicity by 1976. Manson, supra note 95, at 323. See also Legator & Rinkus, SOEH Proceedings, 
supra note 120, at 9 (only half of top 200 prescription drugs subjected to mutagenicity-related studies); 
Wagoner, Infante & Brown, Genetic Effects Associated with Industrial Chemicals, supra note 18, at 100 
(with few exceptions man-made chemicals not evaluated for potential danger to future generations).

130. Manson, supra note 95, at 327. Although environmental hazards can affect the fetus in a number 
of ways, associations between maternal exposure to a teratogen during pregnancy and anomalies in 
offspring tend to be the primary focus of epidemiological studies. Strobino, Kline & Stein, supra note 100, 
at 371. Other detrimental effects that can result from parental exposure to mutagens and teratogens have 
not been systematically examined. Id.

131. See id. at 388 (reproductive effect of paternal exposure examined only occasionally). This result is 
in part attributable to methodological limitations upon the study of germ cell mutations. See Maugh, supra 
note 120, at 1205 (existing tests cumbersome and costly).

132. See note 129 supra (discussing paucity of scientific information on effects of hazardous products).
133. See Stellman, supra note 94, at 43 (current scope of inquiry into occupational health problems and 

reproductive outcomes must be widened).
134. See H. Gordon, Placement of Women in High-Risk Areas: An Industry Viewpoint, in SOEH 

Proceedings, supra note 18, at 120 (regulation of workplace exposure to substances with possible 
reproductive effects must be guided by continuing research on teratogens, transplacental carcinogens, 
carcinogens, and mutagens); N.Y. Times, Jan. 4, 1979, § D, at 8, cols. 2 & 3 (DuPont official recognized 
need for data to determine safe level of exposure to potential reproductive hazards to protect workers and 
their unborn children).

135. See Proposed Guidelines on Employment Discrimination and Reproductive Hazards, 45 Fed. 
Reg. 7514 (1980), withdrawn, 46 Fed. Reg. 3916 (1981) (enforcement agencies soliciting comments on 
scientific evidence justifying or refuting exclusion of sex-based classes). 
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becoming aware of the need for such information. Congress, in the Toxic 
Substance Control Act of 1976,136 specified that hazardous chemicals are to 
be studied for their mutagenic and teratogenic effects.137 Last year, the 
Environmental Protection Agency issued guidelines for studies of such 
effects.138

Still, significant barriers to a rapid increase in information on reproductive 
hazards exist. First, meaningful human epidemiological studies on birth 
defects caused by workplace exposure are difficult to perform. As is the case 
with cancer, the incidence of birth defects from mutagens or other teratogens 
can be expected, with rare exceptions, to be very small.139 Unless the 
workplace exposure is frequently associated with the particular type of birth 
defect, or the particular type of defect, although rare, is highly unusual,140 
very large human sample sizes are required before an investigator can 
conclude with confidence that there is a teratogenic or mutagenic effect from 
a particular kind of workplace exposure.141 Such sample sizes are rarely 
available and, for obvious ethical reasons, cannot be created. Second, properly 
executed animal studies, although accepted as highly suggestive of human 
effect, are not an inevitably reliable predictor.142 Third, reliable comprehen-

136. 15 U.S.C. §§ 2601-29(1976).
137. Id. § 2603(b)(2)(A) (effects for which testing standards may be prescribed include mutagenesis and 

teratogenesis); id. § 2603(e)(1)(A) (in determining priority chemicals for rulemaking, committee shall give 
priority attention to, inter alia, chemicals that cause or are suspected of causing gene mutations or birth 
defects).

138. 44 Fed. Reg. 44,080-92 (1979)(to be codified in 40 C.F.R. §§ 772.114-1 to 772.114-4 (mutagenic 
effects), 772.116-1 to 772.116-3 (teratogenic effects).

139. See note 141 infra (genetic disease might only appear in one of every 10,000 births).
140. For example, although the association of birth defects with thalidomide was relatively high, it was 

several years before the connection was made. J. Stellman, supra note 18, at 153-54. Similarly, the 
occurrence of cancer in daughters of women who had taken DES during pregnancy was only discovered 
because vaginal cancer had not previously been detected in teenagers. Strobino, Kline & Stein, supra note 
100, at 374.

141 A particular genetic disease, for example, might be expected to appear in the population in one out 
of every 10,000 births. HEW, Genetic Disease, supra note 106, at 9. Strobino, Kline and Stein explain:

If the expected incidence of an outcome in an unexposed population is 0.001, and the risk of 
the outcome is doubled in exposed individuals, then a population of 10,100 exposed individuals 
must be studied in order to have a 75% probability of demonstrating a [significant] difference. 
... If [a control group is necessary] and two samples (exposed and unexposed) are required, 
then one would need 20,195 individuals in each sample to detect [the doubled risk],

Strobino, Kline & Stein, supra note 100, at 373. Many of the studies that found no association between a 
specific chemical and mutagenesis or teratogenesis failed to account for this problem. Id. The same 
problem arises in animal studies. A study that required 20,000 rats would obviously be so expensive and 
difficult that it would be virtually impossible. The practical solution is to give a much smaller number of 
animals a much higher dose than that to which humans would be exposed and then to extrapolate from the 
results. S. Epstein, supra note 38, at 65. Although this method has obvious drawbacks in terms of 
certainty of conclusions, it is the only feasible way to study most chemical exposures. Id. Even so, the costs 
of a well-conducted animal test are substantial. Id. at 72 (estimated $200,000 per test); Maugh, supra note 
120, at 1200 (tests take 3.5 years to complete, cost $250,000 per substance).

142. Stellman, supra note 94, at 42. For example, thalidomide affects human fetuses at a much lower 
level of exposure than animal fetuses in the tested species. See Warkany, supra note 18, at 30-31 (effects of 
thalidomide in rodent studies do not resemble syndrome in man). An additional problem is that animal 
tests are performed under carefully controlled circumstances in which a single chemical is tested. In the 
workplace, multiple exposures are typical, creating the possibility of additive or synergistic effects. 



1981] Title VII and Fetal Health 663

sive mutagen testing systems are only just becoming available.* 143 Finally, the 
number of chemicals in the workplace, as noted above, is enormous;144 their 
rapid proliferation145 swamps efforts to keep up with the human effects of the 
work environment.

Manson, supra note 95, at 325. Finally, many animal tests of teratogens employ acute exposure in a way 
(for example, orally) that is atypical of workplace exposures which tend to be chronic and caused by 
inhalation or dermal absorption. See id. at 323 (dose and length of exposure critical aspects of tests on 
effects of environmental agents).

143. Maugh, supra note 120, at 1205; NIOSH-OSHA Comments on EEOC/DOL Proposed Reproduc
tive Hazards Guidelines 1-2 (July 2, 1980).

144. See notes 129-32 supra; note 146 infra (discussing adequacy of scientific evidence).
145. Warshaw, supra note 126, at 53; see note 129 supra (discussing availability of information on 

hazardous effects of chemicals).
146. Letter from Eula Bingham, former Ass't Sec’y of Labor, to corporate medical directors (May 1, 

1978) (copy on file at Georgetown Law Journal). Studies limited to women are considered inadequate. See 
note 130 supra and accompanying text (discussing detrimental effects of paternal exposure); Manson, supra 
note 95, at 329 (suggesting need to increase accuracy of identifying exposures causing reproductive failure 
in humans; emphasizing need for more extensive studies on association between paternal exposure and 
reproductive outcome).

147. See notes 109-18 supra and accompanying text (discussion of chemicals with fetal effects through 
exposure of either parent).

148. Many scientists believe there is no threshold below which exposure to mutagens is safe. See note 
123 supra and accompanying text (no safe exposure limit for carcinongens and mutagens).

149. See notes 100-24 supra and accompanying text (fetal defect or disability may be caused by
exposure of either parent).

Policy Conclusions. In spite of all the uncertainties, one can draw some
conclusions from the relevant science and use them to make certain policy 
judgments concerning reproductive health hazards. First, it is clear that 
employers that are concerned with fetal health would want to investigate the 
effects of reproductive hazards on both sexes, and not just the effects on 
women of childbearing capacity. As Eula Bingham, Assistant Secretary of 
Labor and Director of OSHA, said in a letter to corporate medical directors, 
“[c]oncem for female reproductive capacity and the fetus is praiseworthy, but 
experience is demonstrating that any given substance may be equally 
damaging to the male reproductive system and through the male to the 
fetus.”146

Second, to the extent that the evidence reflects uncertainties and ambigui
ties about harm to fetuses through both sexes—as it does for most substances 
that are currently the basis for exclusion147 —the conservative approach from 
a health perspective would be to create a scheme for the protection of both 
sexes.148 Thus, if the employer chooses to have a reproductive health policy 
based on evidence that a substance may be a teratogen and a mutagen, the 
policy should apply to both sexes. There is simply no basis for resolving 
doubts about the evidence by applying a policy to women but not to men on 
the unsubstantiated generalization that the fetus is placed at greatest risk by 
workplace exposure of the pregnant woman. Indeed, the limited scientific 
evidence available requires that doubts about the evidence be resolved in favor 
of an assumption of equal jeopardy.149 The declared purpose and policy of the 
Occupational Safety and Health Act,150 “to assure so far as possible every 
working man and woman in the Nation safe and healthful working conditions 
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and to preserve our human resources,”151 would support the creation by 
employers of a reproductive health policy that applies to all affected 
workers,152 and title VII of the Civil Rights Act of 1964,153 which establishes a 
federal policy in favor of equal employment opportunity, would dictate that 
any policy the employer chooses to create be applied to men and women 
equally unless there is clear evidence of unequal jeopardy.

Third, the employers’ stated objectives in excluding women from the 
workplace—fetal protection and the avoidance of liability—would be served 
by a requirement of gender-neutral policies.154 Failure to adopt gender
neutral policies would suggest either that the employer is the victim of 
stereotypes about women, or, less favorably, that the exclusionary policy 
aimed at women of childbearing age is simply a disguise for intentional 
exclusion of women from the workplace.

Finally, and most significantly, teratogens and fetal toxins—substances 
that act upon the fetus exclusively through maternal exposure—create a one- 
generation effect.155 Tragic though such consequences are, they pale in 
comparison to the effect of genetic mutations—the result of preconception

151. Id. § 651(b).
152. The Act represents Congress’ attempt to provide a comprehensive worker health measure. M. 

Rothstein, Occupational Safety and Health Law, §§ 1-2 (1978). The Occupational Safety and 
Health Administration (OSHA), under the United States Department of Labor, is responsible for 
enforcement of the Act. Id. § 201. The Secretary of Labor is charged with the responsibility of establishing 
standards for worker exposure to hazardous substances. 29 U.S.C. § 655(b). This process, which is 
painfully slow, has yielded 23 standards, 19 of which are currently in effect. 29 C.F.R. §§ 1910.100 to 
1910.1045 (1978). In addition, the Act contains a general requirement that employers furnish employees 
employment free from recognized hazards likely to cause death or serious physical harm. 29 U.S.C. § 
654(a).

The Act directs the Secretary of Labor to "set the standard which most adequately assures, to the extent 
feasible, on the basis of the best available evidence, that no employee will suffer material impairment of 
health or functional capacity even if such employee has regular exposure to the hazard dealt with by such 
standard for the period of his working life.” Id. § 655(b)(5). OSHA has interpreted the “functional 
capacity” language to include the capacity to produce healthy offspring. Preamble to OSHA Lead 
Standard, 43 Fed. Reg. 54,423.

153. 42 U.S.C. §§ 2000e to 2000e-17 (1976).
154. See notes 22-26 supra and accompanying text (employer reluctance to allow fetal exposure and 

concern with liability as result of fetal exposure).
Until recently the employer need not have been concerned about liability to children with preconcep

tion, as opposed to prenatal injuries. See note 22 supra (recent trend to allow civil law tort remedy for 
prenatal injury). In Renslow v. Mennonite Hospital, 40 Ill. App. 3d 234, 351 N.E.2d 870, (1976), the court 
held that although the tortious act occurred prior to conception, the injury to the fetus occurred after 
conception; Illinois law permits minor to recover for prenatal injuries if born alive. Id. at 239, 351 N.E.2d 
at 874; cf. Jorgenson v. Meade Johnson Laboratories, Inc., 483 F.2d 237, 239-40 (10th Cir. 1973) 
(complaint alleging mongoloidism from genetic damage to mother’s germ cells caused by birth control pills 
manufactured by defendant states state law claim upon which relief can be granted); Bergstreser v. 
Mitchell, 577 F.2d 22, 26 (8th Cir. 1978) (complaint alleging brain damage from negligent performance of 
caesarian section two years prior to plaintiffs birth, causing occult rupture of mother's uterus just prior to 
plaintiffs birth, states cause of action); In re “Agent Orange” Products Liability Litigation, No. MDL-381 
(multidistrict status, E.D.N.Y., May 14, 1979) (actions allege exposure of Vietnam servicemen to defoliant 
caused continuing health problems for servicemen, and birth defects in their children); Arnett v. Dow 
Chemical Co., No. 730-620 (San Francisco Co. Sup. Ct., Sept. 19, 1980) (action alleges worker’s exposure 
to DBCP caused him to be functionally infertile and caused serious but unspecified injuries to health of 
worker’s two year old son); N.Y. Times, Jan. 15, 1979, § D. at 8, col. 6 (government sued by soldiers 
exposed to radiation from atomic bomb tests; some suits brought by servicemen's children born with birth 
defects).

155. See notes 95-99 supra and accompanying text (discussion of fetotoxin & teratogen effects).
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exposure of workers of either sex—for those effects may pass permanently and 
irrevocably into the human gene pool.156 Because of the potential effect on 
future generations, a chemical that causes a greater incidence of teratogenic 
than mutagenic effects nonetheless poses a far greater threat as a mutagen 
than it does as a teratogen.157 When a substance to which workers are exposed 
causes or is suspected of causing both effects, the exclusive concern that 
employers have shown for the teratogenic effect is simply unwarranted.

156. See notes 100-01 supra and accompanying text (discussion of mutagenic effects). A mutation that 
causes birth defects in the offspring of an exposed worker is only one manifestation of the problem. 
Mutations can also occur which have no apparent effect on the second generation, but emerge in the third 
or later generations. Conibear, supra note 100, at 171. For this reason, the extent of work-related genetic 
damage is exceedingly difficult to assess. Legator, supra note 120, at 8-10. Professor Legator of the 
Environmental Toxicology & Epidemiology Division, University of Texas, commented that 
“[mjutagenicity studies should not be considered simply as a means to identify a potential carcinogen, but 
also as a means of preventing genetic abnormalities whose importance to man may well eclipse all other 
areas of combined testing.” Id. at 10.

157. See generally HEW, Genetic Disease, supra note 106, at 4, 6.
158. For reasons more fully set forth in text accompanying notes 231-32 infra, such an approach would 

require the creation of a new defense under title VII and thereby alter the existing framework of title VII 
law. Cf. 14 Conn. Gen. Stats. Ann. § 31 -126(a)(7)(c) (West 1980 Supp.) (allowing exclusion of women from 
jobs when employer or employee “reasonably believes” that fetus may be injured; requiring employer to 
make reasonable effort to transfer employee to temporary position).

C. REPRODUCTIVE HEALTH HAZARDS AND TITLE VII:
THE BASIC APPROACH

In light of the scientific evidence available, the characterization of the fetal 
health issue as a conflict between women’s employment rights and fetal health 
rights is ultimately misleading. Such a characterization operates to the 
detriment of women excluded from work, working men who risk the health of 
their offspring, and future generations. A more comprehensive view, which 
looks to the broad spectrum of ways in which exposures of men and women 
can affect fetal health, is more consistent with the basic equality goals of title 
VII and, as a by-product, should yield better health policy. Based on this 
conclusion, it is possible to offer a basic framework for the resolution, under 
title VII, of the problem of employer reproductive health policies that exclude 
women from the toxic workplace.

Minimally, it would be appropriate for the Equal Employment Opportuni
ty Commission (EEOC) and the courts, in considering discrimination com
plaints based on exclusionary employment policies, to reject the assumption 
that the fertile woman worker is the proper target for exclusion and that the 
only issue is whether the substance to which she is exposed in a particular 
workplace actually produces the alleged harm to the fetus. Rather, the 
presumption should be that all workers may be subject to the reproductive 
hazards that could result in birth defects and that the exclusion solely of 
women workers is unwarranted unless or until the contrary is shown. Thus, 
once the female worker has shown the exclusion of fertile women but not 
fertile men, the employer should, at minimum, be required to carry the 
burden of showing a factual basis for believing that fetuses are affected only 
through women.158

The lessons drawn from the present state of scientific knowledge and 
federal health policy suggest, however, that the course most consistent with 
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the equality goals of title VII exceeds this minimum. Past employer practices 
and the past focus of scientific research in the area of reproductive health 
reveal a tendency to assume that because the woman is the childbearer she is 
the proper object of study and employer policy.159 One means by which to 
promote a broader, more fruitful perspective is to refuse to recognize any title 
VII defense to an employment policy that provides that women of childbear
ing age shall be excluded from employment.160

Such an approach is consistent with title VIPs overall objective of ensuring 
equal employment opportunity to women and abolishing sex segregation in 
the workplace.161 It forces the employer, if it adopts any fetal health policy, to 
develop a gender-neutral policy directed to the reproductive health of all 
workers,162 rather than of women workers. Such an approach would reflect 
the employer’s interest in avoiding liability to children born to workers, create 
an incentive to consider more broadly and more adequately employee 
reproductive health, and allow the employer, to the extent it sees fit, to 
implement a policy to protect fetal wellbeing.163 This approach also avoids, at 
least at the first stage of analysis, the interjection into title VII cases of 
judgments concerning the sufficiency of scientific evidence to justify the 
exclusion of women and the problem of insufficient data on men.

Two problems remain. First, it may appear that the suggested approach 
overlooks the reality that fetal harm through placental transfer of hazardous

159. See notes 129-31 supra and accompanying text (association between maternal exposure and birth 
defects primary focus of epidemiological studies).

160. As will be shown, such an approach is consistent with title VII law. The bona fide occupational 
qualification exception, as traditionally interpreted, does not apply in this situation. See notes 225-34 infra 
and accompanying text.

161 A House report on proposed amendments to title VII in 1971 emphasized the committee’s view 
that sex discrimination is "no less serious than other forms of prohibited employment practices and is to be 
accorded the same degree of social concern given to any type of unlawful discrimination.” H.R. Rep. No. 
92-238, 92d Cong., 1st Sess. 5 (1971). The report further states:

Women are subject to economic deprivation as a class. Their self-fulfillment and development 
is [sic] frustrated because of their sex. Numerous studies have shown that women are placed 
in the less challenging, the less responsible and the less remunerative positions on the basis of 
their sex alone.
Such blatantly disparate treatment is particularly objectionable in view of the fact that Title 
VII has specifically prohibited sex discrimination since its enactment in 1964.

Id. at 4-5; see Sprogis v. United Air Lines, Inc., 444 F.2d 1194, 1198 (7th Cir. 1971) (Congress intended in 
title VII to strike at entire spectrum of disparate treatment of men and women resulting from sex 
stereotypes).

162. Another option for the employer is a policy directed to worker health in general. An employer 
might adopt a health policy that provides for the temporary workplace removal of any worker whose 
health, as measured by blood or urine levels of a hazardous substance, is endangered by exposure to the 
hazardous substance. Workers planning to conceive in the immediate future and pregnant workers might 
be among those removed from the workplace pursuant to such a general policy. OSHA has included this 
type of policy as a requirement in its lead standard. Preamble to Lead Standard, 43 Fed. Reg. 54,354 
(1978). The wisdom or appropriateness of a general health removal policy in any particular case would be a 
concern for OSHA, not the enforcers of title VII. If a policy is truly “neutral," is even-handedly applied, 
and does not have a disproportionate impact on any group protected by title VII, the employer is free under 
that Act to adopt any policy it chooses.

163. The employer may determine that the cost of a comprehensive policy exceeds the cost of liability 
(or liability insurance). In such a case, the employer may create no health policy at all, as it is free to do 
under title VII.
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substances is possible only through female workers, while mutagenic effects 
can occur through workers of either sex. Thus, there exist two groups with 
apparently dissimilar characteristics—male workers who are susceptible to 
shared risks and female workers who are susceptible to shared and unique 
risks—which the approach treats similarly. However, dissimilar treatment of 
these groups on the basis of such sex-unique characteristics is prohibited by 
title VII. In the Pregnancy Discrimination Act,164 Congress amended title VII 
to provide that discrimination on the basis of pregnancy, childbirth, and 
related medical conditions shall be considered within the definition of sex 
discrimination. As a consequence, an employer must avoid classifications 
based on such criteria and, instead, must look to the objective of its policy, 
such as the health of offspring or the avoidance of liability, and determine 
whether men and women have similar problems or create similar effects with 
respect to that objective. If the health of offspring can be affected through 
either sex, the fact that one or more of the particular mechanisms through 
which the offspring may be affected is sex specific is irrelevant in this 
context.165

164. 42 U.S.C. § 2000e-k (1976 & Supp. II 1978).
165. By definition, the blessings and burdens of pregnancy are sex-specific. The Pregnancy Discrimina

tion Act, however, mandates that pregnancy discrimination be treated as sex discrimination. 42 U.S.C. § 
2000e-k (1976 & Supp. II 1978). The statute itself gives an example of how pregnancy-based discrimination 
is to be analyzed. Pregnant workers are to be treated for all work-related purposes like nonpregnant 
workers similar in ability to work. Id. Thus the Act requires that the job effect of pregnancy be compared 
to the job effect of other physical conditions, and that pregnant workers be treated like workers whose 
physical conditions affect job performance in the same manner as pregnancy. 29 C.F.R. § 1604.10 (1979). 
In the fetal health context, the principle would require that the outcome of exposure for health of offspring 
of men and women workers be compared even though the mechanism for such harm is different for the 
different sexes.

166. See notes 107-18 supra and accompanying text.
167. See notes 181-88 infra and accompanying text (discussion of bona fide occupational qualification 

and business necessity defenses under title VII).
168. See notes 173-75 infra and accompanying text (discussion of neutral rule-disparate effect and 

pretext analysis).

Second, an employer that creates a gender-neutral policy may find, upon 
appropriate investigation of the reproductive risks to both sexes, that one of 
the substances to which workers are exposed does in fact affect the fetus only 
through the exposure of the pregnant woman. While such an event would, as 
discussed above, be extremely rare,166 it is certainly possible. With respect to 
such a substance, the employer would apply its facially-neutral reproductive 
policy only to the affected workers—who happen to be women. In this narrow 
situation, the law should permit the employer to do so. Because of the 
potential effect of this one-sided application of the neutral policy, however, 
the employer should first be required, under traditional title VII principles,167 
to establish that this particular application of the policy is narrowly tailored 
and that there is no adequate alternative with a less discriminatory effect. Of 
course, where a purportedly neutral policy is applied without justification 
only to women or is used as a pretext for excluding women from the 
workplace, title VII would prohibit the employer’s conduct.168

In summary, the proposed approach interprets title VII to prohibit 
employers who wish to protect fetal health from implementing policies which, 
on their face, are directed solely at women or pregnant women. At the same 
time, employers would be permitted to develop policies that deal in a gender
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neutral way with reproductive hazards. Since even neutral policies may 
intentionally or unintentionally constitute a threat to women’s employment 
opportunities, such neutral policies would be subject to scrutiny where they 
disproportionately affected women. The EEOC and Labor Department, in 
their proposed Interpretative Guidelines on Employment Discrimination and 
Reproductive Health,169 had, albeit imperfectly, adopted this basic format.

169 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981).
170. See Los Angeles Dep’t of Water & Power v. Manhart, 435 U.S. 702, 716 (1978) (larger deduction 

from women's paychecks than men’s for pension fund contributions constitutes sex discrimination); 
Phillips v. Martin Marietta Co., 400 U.S. 542, 544 (1971) (per curiam) (refusal to employ female parents of 
preschool children but not male parents of preschool children constitutes sex discrimination).

171. 42 U.S.C. § 2OOOe-2(e) (1976 & Supp. II 1978). The bfoq exception is available to an employer as a 
defense to all forms of prohibited discrimination under title VII except racial discrimination.

172. Id.
173. See Nashville Gas Co. v. Satty, 434 U.S. 136, 143, 146 (1977) (facially neutral benefit plan violates 

title VII if mere pretext to effect invidious discrimination against members of one sex; remand for 
determination whether plaintiff-respondent preserved right to proceed on theory that company’s neutral 
sick leave policy was pretext for discrimination against women); General Elec. Co. v. Gilbert, 429 U.S. 125, 

As will be demonstrated, existing title VII principles are entirely compati
ble with this approach. Unlike other possible interpretations of title VII, it 
does not require exceptions to established principles or the recognition of new 
or different employer defenses than have previously been available. Of great 
importance, it does not undermine the integrity of the basic goals of title VII.

II. The Resolution Applied: Fetal Hazards in Court

Part II of this article will describe the basic principles already evolved 
under title VII, including those applicable to policies based on women’s 
childbearing capacity. It will then describe how those principles should be 
applied in fetal hazard cases.

A. THE ANALYTICAL FRAMEWORK

Under traditional title VII law, there are three basic frameworks in which 
to analyze allegedly discriminatory employer policies. The first framework 
applies in those situations in which the employer has engaged in “facial” 
discrimination. Facial discrimination occurs when the employer adopts a 
policy or practice of treating certain classes of workers differently from other 
classes of workers on the basis of race, religion, national origin, or gender.170 
The employer’s affirmative defense to an allegation of facial discrimination is 
the existence of a bona fide occupational qualification (bfoq).171 Under this 
defense, an employer may avoid title VII liability by establishing that religion, 
sex, or national origin is a “bona fide occupational qualification reasonably 
necessary to the normal operation of that particular business or enterprise.”172

The second framework applies in those situations in which the employer 
adopted a policy or practice that on its face classifies workers on a basis other 
than one prohibited by title VII (a “neutral” policy) but one which the 
plaintiff alleges is a mere pretext for forbidden discrimination.173 The third 
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framework, by contrast, is appropriate in those situations in which the 
plaintiff concedes that the employer’s rule is neutral but seeks to demonstrate 
that the rule has a disproportionately adverse effect on a group protected 
from discrimination by title VII.174 If the plaintiff establishes this discrimina
tory effect, the burden shifts to the employer to show that the rule is justified 
by business necessity.175

136-37 (1976) (facially neutral distinction might violate title VII if subterfuge to accomplish discrimina
tion; comprehensive disability insurance plan’s exclusion of pregnancy-related disabilities not subterfuge). 
The same theory of violation is available under the equal protection clause. See Personnel Adm’r v. Feeney, 
442 U.S. 256, 274 (1979) (statutory classification not based on gender may violate equal protection clause if 
adverse impact on women reflects invidious gender-based discrimination); Geduldig v. Aiello, 417 U.S. 
484, 496 (1974) (pregnancy-based classification not sex discrimination; absent showing that statutory 
distinctions involving pregnancy are pretexts for invidious gender-based discrimination, legislators may 
classify pregnancy on reasonable basis).

The pretext argument also arises in a slightly different context under title VII. In a case in which an 
individual alleges that he or she was, for example, not hired because of sexual or racial animus, the 
employer may assert as a defense a legitimate nondiscriminatory reason for its failure to select the plaintiff. 
The plaintiff may then offer evidence in rebuttal that the employer’s neutral reason is in fact a pretext for 
discrimination. See Fumco Const. Corp. v. Waters, 438 U.S. 567, 578 (1978) (when employer asserted that 
it refused to hire unknown black applicants at job site because of importance of hiring individuals with 
known capabilities, rejected applicant must be given opportunity to introduce evidence that assertion is 
pretext for racial discrimination); McDonnell Douglas Corp. v. Green, 411 U.S. 792, 804 (1973) (when 
employer offered evidence that it rejected plaintiffs rehire application because plaintiff involved in illegal 
“stall-in” at employer’s plant, plaintiff must be given opportunity to rebut by proving employer’s reason 
mere pretext for racial discrimination).

The allegations of a plaintiff in an individual case described above will differ from the allegations of a 
plaintiff in the kind of pretext case described in the text. In the former, the plaintiff is contending that he or 
she personally became the focus of class-based animus which the employer sought to disguise by offering a 
legitimate nondiscriminatory business justification for its action. In a pretext case, in contrast, the plaintiff 
claims that a facially neutral rule or policy was adopted by the employer with the intent and purpose of 
discriminating against the class to which the plaintiff belongs.

174. See New York City Transit Auth. v. Beazer, 440 U.S. 568, 584 (1979) (prima facie violation 
established by statistics showing employment practice denies protected class equal access to employment; 
prima facie case not established when policy barring employment of methadone users did not have 
disproportionate impact on racial minorities); Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) (prima facie 
violation established by showing that facially neutral standard selects applicants in significantly discrimi
natory fashion; prima facie case established when height and weight requirement excluded 41% of female 
population from applicant pool). See generally Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971) 
(absence of discriminatory intent does not absolve employer of title VII liability).

175. See Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) (employer must rebut prima facie case by 
showing that rule has manifest relation to employment; state failed to establish height and weight 
requirement for correctional officers substantially related to job performance); Albemarle Paper Co. v. 
Moody, 422 U.S. 405, 425, 435 (1975) (employer must show testing requirements are job-related; 
employer’s testing procedure not sufficiently validated to justify racially discriminatory impact).

176. See Los Angeles Dep’t of Water & Power v. Manhart, 435 U.S. 701, 716 (1978) (title VII violated 
by larger deduction from paychecks of women than men); Nashville Gas Co. v. Satty, 434 U.S. 136, 146 
(1977) (facially neutral plan violates title VII if designed with discriminatory intent). In facial discrimina
tion cases, the existence of the requisite intent is apparent from the employer’s act of classifying employees 
on a prohibited basis. Intent in the pretext cases is often more difficult to establish because the employer 
claims its act was neutral and the inference of intent often must be drawn from ambiguous circumstances. 
See International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n. 15 (1977).

Both facial discrimination and pretext cases are often referred to as 
“discriminatory treatment” cases and require proof of intent to discrimi
nate.176 Cases involving a neutral rule with a disproportionate impact are 
referred to as “discriminatory effects” cases. Proof of the disparate impact of 
the policy is sufficient to establish a prima facie case of discrimination in such 
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cases: A showing of an intent to treat persons differently on one of the 
prohibited bases is not required.177 The Supreme Court has articulated the 
distinction between the two lines of cases in the following manner:

177. Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) (title VII violated by facially neutral standard 
that selects applicants in significantly discriminatory pattern; termed discriminatory effects case).

178. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977).
179. See. e.g.. deLaurier v. San Diego Unif. School Dist., 588 F.2d 674, 676 (9th Cir. 1978) (dicta) (bfoq 

exception to title VII valid defense in disparate effects case); Condit v. United Air Lines, Inc., 558 F.2d 
1176, 1176 (4th Cir. 1977) (bfoq upheld as a defense in disparate effects case); Gunther v. Iowa State Men’s 
Ref., 462 F. Supp. 952, 955 (N.D. Iowa 1979) (business necessity defense applied in discriminatory 
treatment case); Burwell v. Eastern Air Lines, Inc., 458 F. Supp. 474, 495 (E.D. Va. 1978) (bfoq and 
business necessity defenses available in suit alleging neutral policy with disparate effect on women), aff d in 
part and rev’d in part per curiam, 633 F.2d 361 (4th Cir. 1980) (en banc).

In Burwell the trial court noted the confusion between the two theories and stated that “it is not entirely 
clear whether [the employer’s neutral policy] should be tested under the ‘business necessity’ test, the bfoq 
test, or both.” Id. at 495 n.l 1. The court, however, concluded that it should apply both tests. Id. at 495. It 
reached this conclusion on the basis of the language of the bfoq provision, which states that the defense is 
available ”[n]ot withstanding any other provision of’ title VII. 42 U.S.C. § 2000e-2(e) (1976). Moreover, 
the Burwell court viewed the application of both defenses, even if incorrect in theory, as insignificant. The 
court noted that ”[a]s a practical matter . . . [there is] little difference between the two tests." 458 F. Supp. 
at 496 n.l 1. For reasons stated in the text, the court is wrong in theory; for reasons that will emerge in 
applying the theories to the reproductive hazards cases, the practical differences are in fact important. See 
text accompanying notes 222-33 & 267-344 infra (application of defense to reproductive hazards cases). On 
appeal, Burwell was affirmed in part and reversed in part. 633 F.2d at 361. The lead opinion by Judge 
Sprouse pointed out the trial court’s error and applied only the business necessity defense. Id. at 368-70 
(Sprouse, J., with Haynsworth C.J.).

180. Detroit Police Officers v. Young, 446 F. Supp. 979, 1005 (E.D. Mich. 1978).
181. 42 U.S.C. § 2OOOe-2(e) (1976 & Supp. II 1978) (bfoq defense).
182. The legislative history of the bfoq exception is scanty. In the Interpretative Memorandum of Title 

“Disparate treatment” such as alleged in the present case is the 
most easily understood type of discrimination. The employer 
simply treats some people less favorably than others because of 
their race, color, religion, sex, or national origin. Proof of discrimi
natory motive is critical, although it can in some situations be 
inferred from the mere fact of differences in treatment .... Claims 
of disparate treatment may be distinguished from claims that stress 
“disparate impact.” The latter involve employment practices that 
are facially neutral in their treatment of different groups but that in 
fact fall more harshly on one group than another and cannot be 
justified by business necessity .... Proof of discriminatory motive, 
we have held, is not required under a disparate impact theory.178

Lower federal court decisions demonstrate serious confusion about the 
independence of the first and third frameworks. There are a number of cases 
in which courts confound or commingle the theories of disparate treatment 
and disparate effects and their respective defenses.179 The theoretical origins 
and functions of the two, however, are quite distinct. Congress was not willing 
to entertain any affirmative employer defenses to discriminatory treatment 
based on race.180 The bfoq defense to facially discriminatory policies is 
available only to employers that classify employees on the basis of national 
origin, religion, or gender.181 With respect to the generic discriminatory 
policies that are permitted by the bfoq provision, the language of that 
provision suggests that the exception is very narrow182 and allows class-based 
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exclusions only when founded upon genuine qualifications for the job in 
question. The provision further states that exclusions are allowed only under 
circumstances when such qualifications are “reasonably necessary” to that 
particular business’ “normal operations.”183 184 185Thebfoq exception is thus highly 
specific and excuses only one of the many forms of differential treatment and 
even then only in situations in which normal business operations are 
threatened.

VII, submitted by the Senate floor managers of the civil rights bill, the bfoq was characterized as a "limited 
right to discriminate.” 110 Cong. Rec. 7213 (1964). The Senate rejected an amendment that would have 
permitted the employer to discriminate when the hiring of such individuals would "not be in the best 
interests of the particular business or enterprise involved, or for the good will thereof." 110 Cong. Rec. 
13825-26. Although Representative Goodell of New York proposed adding sex to the bfoq section because 
“[tjhere are so many instances where the matter of sex is a bona fide occupational qualification,” 110 
Cong. Rec 2718 (1964), the courts have generally tended to disregard the ambivalent history of the 
exception in the House. See generally M. Sirota, Sex Discrimination: Title VII and the Bona Fide 
Occupational Qualification, 55 Tex. L. Rev. 1025, 1027-33 (1977). The Supreme Court has stated that it is 
persuaded “by the restrictive language § 703(e), the relevant legislative history, and the consistent 
interpretation of the Equal Employment Opportunity Commission—that the bfoq exception was in fact 
meant to be an extremely narrow exception to the general prohibition of discrimination on the basis of sex.” 
Dothard v. Rawlinson, 433 U.S. 321, 334 (1977).

183. 42 U.S.C. § 2OOOe-2(e) (1976 & Supp. II 1978).
184. 401 U.S. 424 (1971).
185. Id. at 431.
186. Compare id. (applying business necessity defense to occupational qualification—ability to obtain 

certain score on standardized intelligence test) with 42 U.S.C. § 2000e-2(e) (1976 & Supp. II 1978) (bona 
fide occupational qualification defense explicitly deals with employment qualifications; applies when 
“necessary” to operation of “business”).

187. See Griggs v. Duke Power Co., 401 U.S. at 431 (employment practice that excludes blacks and not 
related to job performance prohibited).

188. See generally New York City Transit Auth. v. Beazer, 440 U.S. 568 (1979); Washington v. Davis, 
426 U.S. 229 (1976); Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); Pettway v. American Cast Iron 
Pipe Co, 576 F.2d 1157 (5th Cir. 1978); Kinsey v. First Reg. Sec. Inc., 557 F.2d 830 (D.C. Cir. 1977); 
Green v. Missouri Pac. RR., 523 F.2d 1290 (8th Cir. 1975); Head v. Timken Roller Bearing Co., 486 F.2d 
870 (6th Cir. 1973); EEOC v. E.I. duPont de Nemours & Co., 445 F. Supp. 223 (D. Del. 1978).

189. See Dothard v. Rawlinson, 433 U.S. 321, 329 (1977) (Griggs held that plaintiff must show that 

The business necessity defense is, by contrast to the bfoq defense, a judicial 
invention. When the Supreme Court, in Griggs v. Duke Power Co.,lM read title 
VII as prohibiting neutral policies with discriminatory effects, it created a 
new defense not set forth in the statute.185 Because of similarities between the 
business necessity defense as applied to the facts of Griggs itself and the 
language of the bfoq defense,186 and the applicability of the former defense to 
race discrimination cases,187 it might be argued that the Supreme Court in 
Griggs has created a bfoq defense for race cases. Such a reading, however, 
would fly in the face of the congressional intention, expressly manifested in 
section 703(e) of title VII, to restrict the bfoq exception to classifications 
based on national origin, religion, and gender. Indeed, later Supreme Court 
and lower court cases interpreting Griggs give no indication of such an 
untoward interpretation.188 Instead, the ultimate meaning of the Griggs case 
has developed along entirely different lines.

Griggs has been understood to hold that proof that a neutral employment 
rule has a significantly disproportionate adverse effect on any of the classes 
protected from discrimination by title VII constitutes a prima facie case of 
discrimination under the Act.189 Accompanying this significant extension of 
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the reach of title VII to neutral policies not intended or consciously used to 
discriminate was a defense designed to recognize the employer’s right to 
promulgate policies without regard to such incidental effects, provided that 
the policies were truly directed to central business concerns and that there 
was no other effective way to meet these concerns.190 Through Griggs and its 
progeny the Court extended title VII into a vast area of employment 
structures, systems, traditional policies and practices which were not adopted 
with intent to discriminate. The Court did so, in part at least, because it was 
apparent that such structures, systems, policies and practices, superimposed 
on the remnants of pervasive patterns of discrimination in and out of the 
workplace, would preserve those remnants for the foreseeable future and thus 
render the promise of title VII unfulfilled and unfulfillable.191

neutral standard selects applicants for hire in significantly discriminatory fashion to establish prima facie 
case); Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) (under Griggs, showing that employment 
tests select applicants in racial pattern significantly different from applicant pool constitutes prima facie 
case).

190. See text accompanying notes 193-95 infra (discussing business necessity defense).
191. In Griggs, the Court said:

The objective of Congress . . . was to achieve equality of employment opportunities and 
remove barriers that have operated in the past to favor an identifiable group of white 
employees over other employees. Under the Act, practices, procedures, or tests neutral on 
their face, and even neutral in terms of intent, cannot be maintained if they operate to 
“freeze” the status quo of prior discriminatory employment practices.

401 U.S. 424, 430 (1971).

Although the Court itself has not offered any further justification for its 
extension of title VII, several additional rationales are identifiable. First, the 
elimination of the intent requirement may be viewed simply as a procedural 
device designed to ensure that the basic purpose of title VII would not be 
evaded. In effect, the Court was creating a presumption that policies with a 
substantially disproportionate effect are intentionally discriminatory unless 
the employer can show that they are related to a significant business purpose. 
Thus viewed, the Griggs extension creates a buffer against subtle evasions of 
title VII that are unlikely to be susceptible of proof.

Another rationale focuses on employers’ assumptions about the labor 
force. At least some neutral employment rules reflect habitual attitudes 
toward the nature of both work and workers that are a direct result of 
employers’ experiences with an exclusively white or male workforce. Women 
or Asian men might be disproportionately excluded from a job with a 5’ 10” 
height requirement fixed by reference to the average Caucasian male. If the 
employer’s cultural image about the height of persons who “normally” would 
fill the relevant job yields a height requirement that is not job-related, 
prohibiting such a requirement serves title VII’s goal of eliminating artificial 
barriers to the employment of previously excluded groups.

Irrespective of its justification, Griggs represents an important compro
mise. It allows plaintiffs access to court without evidence of a classification on 
the basis of race, sex, religion, or national origin. At the same time, it gives 
employers a defense which is broader in coverage than the bfoq defense since 
it is available in race cases. Moreover, the defense is broader in definition than 
the bfoq defense because it focuses on the core notion of business necessity 
and is not limited by the narrow concept of “occupational qualification.”
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It should be apparent from this discussion that judicial confusion concern
ing the theories and defenses of title VII could lead to mischievous results. If 
both the bfoq and the business necessity defenses are available in cases in 
which an employment policy on its face provides different treatment on the 
basis of sex, the employer receives the benefit of a significantly broader 
defense than that intended by Congress. Conversely, if the employer must 
prevail on both defenses in a disparate effects case, the employer is unduly 
burdened in its pursuit of neutral and good faith policies.

The manner in which a particular employer frames its policy, and the 
rationale behind that policy, determine which of the three frameworks 
described above provides the relevant analysis in any particular title VII case. 
As a result, the development of a coherent and workable approach to the 
problem of employer discrimination in the context of the problem addressed 
here—exclusions of women from jobs in the name of fetal health—must 
address each of the three frameworks.

B. PLACING REPRODUCTIVE CAPACITY IN THE ANALYTICAL FRAMEWORK

Employers typically claim that their policies of excluding fertile women 
from the workplace are based on the fact that the woman is the carrier of the 
fetus.192 Therefore, a clear understanding of the status under title VII of 
employer policies based on women’s childbearing capacity is a prerequisite to 
an analysis of fetal hazard cases under each of the three analytical 
frameworks. This understanding can most readily be achieved by tracing the 
history of pregnancy-based discrimination under title VII.

192. See Union Carbide Corp., Comments on Proposed Guidelines on Employment Discrimination and 
Reproductive Hazards 2 (May 29, 1980) (worker exclusion does not involve sex discrimination; no problem 
to permit men or women to undertake jobs involving hazardous exposures if not for fact that woman may 
be placing unborn child in danger of harm she herself not subject to) (copy on file at Georgetown Law 
Journal); SOEH Proceedings, supra note 18, at 323 (in context of hazardous workplace exposures, 
employers are dealing with fetus and childbearing function of women; fetus should not be allowed in 
workplace).

193. See Berg v. Richmond Unif. School Dist., 528 F.2d 1208, 1213 (9th Cir. 1975) (school district’s 
denial of sick leave pay during pregnancy leave violates title VII), vacated and remanded, 434 U.S. 158 
(1977); Satty v. Nashville Gas Co., 522 F.2d 850, 853 (6th Cir. 1975) (exclusion of pregnancy-related 
disabilities from sick leave and seniority program violates title VII), rev'd in part, 434 U.S. 136 (1977); 
Gilbert v. General Elec. Co., 519 F.2d 661, 663 (4th Cir. 1975) (denial of pregnancy-related disability 
benefits violates title VII), rev’d, 429 U.S. 125 (1976); Holthaus v. Compton & Sons,Inc., 514 F.2d 651, 654 
(8th Cir. 1975) (exclusion of pregnancy disabilities from regular policy of allowing temporarily disabled 
employees leave without pay violates title VII); Communications Workers v. American Tel. & Tel. Co., 
513 F.2d 1024, 1032 (2d Cir. 1975) (trial court erred in dismissing for failure to state claim complaint 
alleging violation of title VII by exclusion of pregnancy-related disabilities from benefit plan); Wetzel v. 
Liberty Mut. Ins. Co., 511 F.2d 199, 206, 208 (3d Cir. 1975) (exclusion of pregnancy benefits from 
disability plan and mandatory maternity leave policy violates title VII), vacated on jurisdictional grounds, 
424 U.S. 737 (1976); Guse v. J.C. Penney Co., 409 F. Supp. 28, 30 (E.D. Wise. 1976) (employee sick leave 
and medical insurance benefits programs excluding pregnancy-related disabilities violated title VII), rev'd. 

That history unfolded in three rather distinct phases. Initially, there 
emerged a consensus in the federal district and circuit courts that title VII's 
prohibition of gender-based discrimination was intended by Congress to 
include policies which placed women at a disadvantage because of pregnancy 
and childbearing capacity.193 These courts were strongly influenced by the 
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1972 EEOC guidelines194 195 interpreting title VII as prohibiting such policies. 196 197 
In government legal briefs drafted following the issuance of those guidelines, 
the theory supporting the guidelines became apparent: Pregnancy discrimina
tion constituted discriminatory treatment on the basis of sex, and the bfoq 
exception was the only available employer defense.196

562 F.2d 6 (7th Cir. 1977); Hutchinson v. Lake Oswego School Dist., 374 F. Supp. 1056, 1060 (D. Ore. 
1974) (school district's denial of sick leave benefits for normal childbirth violated title VII), aff d, 519 F.2d 
961 (9th Cir. 1975).

194. 29 C.F.R § 1604.10 (1978). The guidelines provided:

(a) A written or unwritten employment policy or practice which excludes from employment 
applicants or employees because of pregnancy is a prima facie violation of title VII.
(b) Disabilities caused or contributed to by pregnancy, miscarriage, abortion, childbirth, and 
recovery therefrom are, for all job-related purposes, temporary disabilities and should be 
treated as such under any health or temporary disability insurance or sick leave plan available 
in connection with employment. Written and unwritten employment policies and practices 
involving matters such as the commencement and duration of leave, the availability of 
extensions, the accrual of seniority and other benefits and privileges, reinstatement and 
payment under any health or temporary disability insurance or sick leave plan, formal or 
informal, shall be applied to disability due to pregnancy or childbirth on the same terms and 
conditions as they are applied to other temporary disabilities.
(c) Where the termination of an employee who is temporarily disabled is caused by an 
employment policy under which insufficient or no leave is available, such a termination 
violates the Act if it has a disparate impact on employees of one sex and is not justified by 
business necessity.

Id. The guidelines were amended in 1979 following the passage of the Pregnancy Discrimination Act. 44 
Fed. Reg. 23,804 (1979) (to be codified at 29 C.F.R. § 1604.10).

195. See. e.g., Berg v. Richmond Unif. School Dist., 528 F.2d 1208, 1213 (9th Cir. 1975) (great 
deference accorded EEOC guideline requiring that employment policies apply equally to pregnancy and 
other temporary disabilities), vacated and remanded, 434 U.S. 158 (1977); Satty v. Nashville Gas. Co., 522 
F 2d 850, 854 (6th Cir. 1975) (absent legislative history indicating agency guideline unreasonable, court 
will defer to agency interpretation), rev'd in part, 434 U.S. 136 (1977); Gilbert v. General Elec. Co., 519 
F.2d 661,664 (4th Cir. 1975) (holding that denial of pregnancy related disability benefits violates title VII; 
giving effect to construction of Act in agency guidelines), rev'd, 429 U.S. 125 (1976); Communications 
Workersv. American Tel.&Tel. Co.,513F.2d 1024, 1030 (2d Cir. 1975) (EEOC guidelines under title VII 
entitled to great deference).

196. Brief for United States Equal Employment Opportunity Commission in Support of Plaintiffs 
Application for Preliminary and Permanent Injunction at 5-8, Aiello v. Hansen, 359 F. Supp. 792 (N D. 
Cal. 1973), rev'd sub nom. Geduldig v. Aiello, 417 U.S. 484 (1974); cf. Brief of United States Equal 
Employment Opportunity Commission at 5-6, Gilbert v. General Elec. Co., 375 F. Supp. 367 (E D Va. 
1974), affd, 519 F.2d 661 (4th Cir. 1975), rev'd, 429 U.S. 125 (1976).

The theory was implicit in the guidelines themselves. The guidelines did not explicitly define pregnancy 
discrimination as sex discrimination. 29 C.F.R. § 1604.10 (1978). Moreover, under general title VII theory, 
an employer policy or practice could yield a prima facie violation either because it was a classification based 
on gender or because it constituted a neutral rule with a disparate impact. Thus, the reference to “prima 
facie” case in the guidelines was ambiguous. See id. at (a). Nonetheless, the comparison between 
pregnancy-related disabilities and other disabilities required by § 1604.10(b) implicitly relied on a 
discriminatory classification theory rather than a disproportionate impact theory. Id. at (b). Section 
1604.10(c), which is explicitly based on the impact theory, also suggests, by contrast, that subsections (a) 
and (b) are grounded on the notion that a pregnancy classification is gender-based. Id. at (c).

197. 429 U.S. 125 (1976).
198. See generally Satty v. Nashville Gas Co., 522 F.2d 850, 854 (6th Cir. 1975), rev'd in part, 434 U.S. 

Following these lower court decisions, on December 7, 1976, the Supreme 
Court decided General Electric Co. v. Gilbert.m In Gilbert, the Court rejected 
the position uniformly adopted by the federal circuit courts that had 
considered the issue198 and held that Congress had not intended to include 
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discrimination on the basis of pregnancy within title VII's definition of 
gender-based discrimination.199 The exclusion of pregnancy from an em
ployer’s disability benefits plan, the Court concluded, “is not a gender-based 
discrimination at all.”200 Thus, after Gilbert, the discriminatory treatment 
framework was unavailable as a means of challenging discrimination based on 
pregnancy.

136 (1977); Hutchinson v. Lake Oswego School Dist. No. 7, 519 F.2d 961, 965-66 (9th Cir. 1975); Gilbert 
v. General Elec. Co., 519 F.2d 661, 667 (4th Cir. 1975), rev'd, 429 U.S. 125 (1976); Tyler v. Vickery, 517 
F.2d 1089, 1101 (5th Cir. 1975); Communications Workers v. American Tel. & Tel., 513 F.2d 1024, 1031 
(2d Cir. 1975); Wetzel v. Liberty Mutual Ins. Co., 511 F.2d 199, 207-08 (3d Cir. 1975), vacated on 
jurisdictional grounds, 424 U.S. 737 (1976).

199. 429 U.S. 125, 136 (1976). The language which the Supreme Court interpreted in Gilbert is 
contained in section 703(a)(1) of title VII. That section provides that it is an unlawful employment practice 
“to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of 
employment, because of such individual’s . . . sex. . . .” 42 U.S.C. § 2000e-2(a)(l) (1976 & Supp. II 1978 ). 
Section 703(a)(2), which was not claimed as a basis of liability in Gilbert, makes it an unlawful employment 
practice “to limit, segregate, or classify . . . employees or applicants for employment in any way which 
would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect 
his status as an employee, because of such individual’s . . . sex. .. .” Id. at § 2000e-2(a)(2) (1976). This latter 
section, in contrast to the section interpreted by the Supreme Court in Gilbert, does not contain an express 
prohibition of "discrimination” on the basis of sex. Because Justice Rehnquist, in Gilbert, declared that he 
was construing the word “discriminate,” it is unclear whether the Court would have applied its Gilbert 
reasoning to allegations of pregnancy-based violations of 703(a)(2).

200. 429 U.S. at 136.
201. Id.
202. Id. at 137. In Gilbert, Justice Rehnquist appeared to be laying the groundwork for a distinction 

between § 703(a)(1) and § 703(a)(2) on the ground that the former required a showing of intent while the 
latter required only a showing of discriminatory effect. Rather than so hold and thereby render a discussion 
of a discriminatory effects theory unnecessary, Justice Rehnquist stated that ”[e]ven assuming that it is not 
necessary in this case to prove intent to establish a prima facie violation of § 703(a)(1).... the respondents 
[plaintiffs below] have not made the requisite showing of gender-based effects.” Id. Writing for the Court in 
Satty, Justice Rehnquist again declined to “decide whether, when confronted by a facially neutral plan, it is 
necessary to prove intent to establish a prima facie violation of § 703(a)(1).” Nashville Gas Co. v. Satty, 434 
U.S. 136, 144 (1977). It seems likely that the Rehnquist distinction did not emerge as a holding because he 
could not gather a majority for that proposition. Other disparate effects cases do not even mention the 
issue. See generally New York City Transit Auth. v. Beazer, 440 U.S. 568 (1979); Dothard v. Rawlinson, 
433 U.S. 321 (1977); United Airlines Inc. v. Evans, 431 U.S. 533 (1977); International Bhd. of Teamsters v. 
United States, 431 U.S. 324 (1977); Washington v. Davis, 426 U.S. 229 (1976); Albemarle Paper Co. v. 
Moody, 422 U.S. 405 (1975); Griggs v. Duke Power Co., 401 U.S. 424 (1971).

203. The pretext showing would depend on whether an inference of intentional sex discrimination 
could be drawn from the employer’s statements and pattern of employment behavior See text 
accompanying notes 235-56 infra (discussion of pretext analysis). It is clear from the Rehnquist opinion in 
Gilbert, however, that the showing would have been difficult. General Electric’s history of discrimination 

Gilbert did leave open the possibility that the second and third frameworks 
of title VII analysis would be available to plaintiffs alleging pregnancy-based 
discrimination. In rejecting the notion that pregnancy-based discrimination 
was per se gender-based discrimination, the Court identified pregnancy 
policies as “neutral” rules, subject to title VII analysis on the same basis as 
other neutral employment rules. As a result, an employer might still violate 
title VII either when its apparently neutral pregnancy policy was a mere 
pretext for “real” sex discrimination20’ or when the pregnancy policy had a 
disparate effect on women and was not justified by business necessity.202

Although the pretext theory would require proof of discriminatory intent, 
a determination dependent on the facts of a particular case,203 one might 
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assume that the discriminatory effects theory would always yield the plaintiff 
a prima facie case. Pregnancy rules, by definition, affect women exclusively; 
when the law requires only a showing of a disproportionate effect, a showing 
of exclusive effect should a fortiori suffice.

Gilbert demonstrated, however, that such was not the Court’s view. Justice 
Rehnquist, writing for five justices,204 explained that the exclusion of 
pregnancy-related disabilites from the employer’s disability insurance pro
gram had not been shown to have a disproportionate impact on women.205 As 
characterized by Justice Rehnquist, the program covered all risks shared by 
men and women and provided an insurance “package” worth at least as much 
to women as to men.206 Given this basic equality of treatment, the exclusion of 
pregnancy-related disabilities was seen as the mere elimination of an “extra” 
disability of women.207 Because women as a class even with pregnancy 
excluded received their fair share of the insurance “pie” under the plan, they 
were not disproportionately disadvantaged by the policy. Indeed, in the 
Court’s view, the exclusion of pregnancy disabilities maintained the even- 
handed character of the disability insurance plan.208

against women and the role pregnancy played in that discrimination were unusually clear. 429 U.S. at 149- 
50 n.l (Brennan, J., dissenting). Moreover, the policy excluded from its coverage not only disabilities 
unique to pregnancy, such as the disabilities of labor and delivery, but also disabilities not unique to 
pregancy but triggered by pregnancy such as anemia, hypertension, and diabetes. Id. The majority, 
however, merely rejected the pretext argument with the observation that “[pjregnancy is, of course, 
confined to women, but it is in other ways significantly different from the typical disease or disability. The 
district court found that it is not a ‘disease’ at all, and is often a voluntarily undertaken or desired 
condition." 429 U.S. at 136.

204. Justices Stewart and Blackmun, in separate concurring opinions, agreed with the majority that the 
plaintiffs-respondents had failed to establish discriminatory effect. 429 U.S. at 146 (Stewart J., concurring); 
Id. (Blackmun, J., concurring in part).

205. Id. at 138 (opinion of the Court).
206. Id.
207. Id. at 139.
208. Id.
209. 434 U.S. 136 (1977).
210. Id. at 140-41.
211. Id. at 142.
212. Id. at 138.
213. Id.

The following year, in Nashville Gas Co. v. Satty,209 the Supreme Court 
elaborated upon its view of pregnancy claims under the discriminatory effects 
theory. The Court in Satty, again per Justice Rehnquist, held that an 
employment policy under which women returning from maternity leave were 
stripped of all preleave seniority did have a disproportionate effect on 
women.210 According to the Court, the distinction between the disability 
exclusion in Gilbert and the seniority rule in Satty lay in the fact that General 
Electric’s disability program declined to “extend to women a benefit that men 
cannot and do not receive,” while the Nashville Gas Company’s seniority rule 
imposed on women “a substantial burden that men need not suffer”— 
specifically, a permanent disadvantage in their ability to bid upon better 
jobs—and thus deprived them of an employment opportunity.211 Because the 
employer offered no evidence of a business necessity for its policy,212 the 
employee prevailed in her claim of discrimination.213

The second part of the Satty opinion indicates that the decision was a 
refinement of, rather than a retreat from, the Court’s earlier position in 
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Gilbert. In that part of the opinion, the Court considered the validity of a sick 
leave policy that was unavailable to women whose illnesses were pregnancy- 
related.214 The Court held that the sick leave policy was indistinguishable 
from the disability policy in Gilbert and upheld its validity under title VII.2>s

Following the Court’s decisions in Gilbert and Satty, in October 1978, 
Congress enacted the Pregnancy Discrimination Act.'16 That Act amended 
the definition section of title VII to provide that discrimination on the basis of 
sex included, inter alia, discrimination on the basis of pregnancy, childbirth, 
and related medical conditions.217 In so providing, Congress rejected the 
Gilbert-Satty disparate effects-business necessity analysis of pregnancy dis
crimination and adopted the disparate treatment-bfoq defense theory that had 
prevailed in the lower federal courts prior to the Gilbert decision.218

Thus, under the Pregnancy Discrimination Act, an employer that adopts a 
policy directed at persons who are or may become pregnant,219 including a

214. Id. at 143-46.
215. Id. at 144-45.
216. Pub. L. No. 99-555, § 1, 92 Stat. 2076 (codified at 42 U.S.C. § 2000e(k) (Supp. II 1978)).
217. The Act provides in relevant part:

The terms “because of sex” or “on the basis of sex” include but are not limited to, because of 
or on the basis of pregnancy, childbirth or related medical conditions; and women affected by 
pregnancy, childbirth, or related medical conditions shall be treated the same for all 
employment-related purposes, including receipt of benefits under fringe benefit programs, as 
other persons not so affected but similar in their ability or inability to work, and nothing in 
section 2OOOe-2(h) of this title shall be interpreted to permit otherwise. This subsection shall 
not require an employer to pay for health insurance benefits for abortion, except where the life 
of the mother would be endangered if the fetus were carried to term, or except where medical 
complications have arisen from an abortion; Provided, that nothing herein shall preclude an 
employer from providing abortion benefits or otherwise affect bargaining agreements in 
regard to abortion ....

42 U.S.C. § 2000e(k) (1976 & Supp. II 1978).
218. The House and Senate reports pointedly rejected the majority’s analysis in Gilbert. See S. Rep. No. 

95-331, 95th Cong., 2d Sess. 2 (1978) (Gilbert dissenting opinions correctly express principles and meaning 
of title VII); H.R. Rep. No. 95-948, 95th Cong., 2d Sess. 2, reprinted in [1978] U.S. Code Cong. & Ad. 
News 4749, 4750 (committee’s view that dissenting Gilbert Justices correctly interpreted Act).

219. The legislative intent to include within title VII’s prohibitions not only discrimination based on 
existing pregnancy, childbirth, or related medical conditions, but also discrimination based on childbearing 
capacity is apparent from the legislative debate on the pregnancy discrimination bill. The House Report 
states that "[i]n using the broad phrase ‘women affected by pregnancy, childbirth, and related medical 
conditions,’ the bill makes clear that its protection extends to the whole range of matters concerning the 
child-bearing process.” H.R. Rep. No. 95-948, 95th Cong., 2d Sess.5, reprinted in [1978] U.S. Code Cong. 
& Ad. News 4749, 4753. Later, the House report reiterates:

Women are still subject to the stereotype that all women are marginal workers. Until a 
woman passes the child-bearing age, she is viewed by employees as potentially pregnant. 
Therefore, the elimination of discrimination based on pregnancy in these employment 
practices in addition to disability and medical benefits will go a long way toward providing 
equal employment opportunities for women.

Id. at 7, reprinted in [1978] U.S. Code Cong. & Ad. News 4749, 4754-55. See 123 Cong. Rec. 14,989 
(1977) (remarks of Sen. Williams) (discrimination because of woman’s potential pregnancy relegates 
women in general and pregnant women in particular to second-class status); Proposed Amendment toTitle 
VII to Prohibit Sex Discrimination on Basis of Pregnancy. Hearing on H.R 5055 & 6075 Before the 
Subcomm, on Employment Opportunities of the House Comm, on Education and Labor, 95th Cong.. 1st 
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policy excluding fertile women from the workplace because of in utero 
hazards to the offspring of women workers, commits gender-based discrimi
nation under title VII. The employer may only justify its exclusion of women 
of childbearing capacity by establishing that the exclusion is based on a bona 
fide occupational qualification reasonably necessary to the operation of the 
particular business or enterprise.* 220

Sess. 64 (1977) (statement of Dr. Czarnecki, American Citizens Concerned for Life) (women should not be 
discriminated against because they, not men, have the capacity to become pregnant); id. at 287 (statement 
of Bella Abzug) (women denied jobs and hired into less responsible positions because of pregnancy 
potential); id. at 135 (statement of Drew S. Days III, Assistant Attorney General, Civil Rights Division, 
Dep't of Justice) (loss of employment opportunities makes pregnant, potentially pregnant, and formerly 
pregnant women second class citizens); Proposed Amendment to Title VII to Prohibit Sex Discrimination on 
Basis of Pregnancy, Hearings on S. 995 Before Subcomm, on Labor of Senate Comm, on Human Resources, 
95th Cong., 1st Sess. 392 (1977) (statement of Sen. Dick Clark) (discrimination against women on basis of 
capacity to become pregnant not consistent with Civil Rights Act’s goals); id. at 32 (statement of Ethel 
Bent Walsh, Vice-Chair, EEOC) (employment policies directed at pregnant or potentially pregnant women 
one of most significant hindrances to women’s labor market participation).

220 See notes 170-78 supra and accompanying text (disparate treatment theory and defense).
221. The Proposed Interpretative Guidelines on Employment Discrimination and Reproductive 

Hazards issued jointly by the EEOC and the Department of Labor appeared to rely on these basic 
frameworks. 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981). Section 2 provided in relevant 
part:

Nondiscriminatory policy to protect employees from reproductive hazards, (a) An em- 
ployer/contractor may not have policies, practices or plans designed to protect employees 
from reproductive hazards which, by their terms, exclude applicants or employees from 
employment opportunities on the basis of sex. Such policies are discriminatory on their face.
(b) An employer/contractor may not disparately treat individual applicants or employees on 
the basis of sex. Such treatment constitutes an apparent violation of Title VII and Executive 
Order 11,246, as amended (Executive Order No. 11,246).
(c) An employer/contractor may establish a neutral policy, practice or plan to protect all its 
employees from reproductive hazards. However, a facially neutral policy, practice or plan 
which has an adverse impact on one sex must be justified in accordance with relevant legal 
principles.

Id. Section 2(a) of the proposed regulations embodied the principles that a facially discriminatory policy 
violates title VII and that the bfoq defense is not applicable in the fetal hazard context. Id. Although the 
latter point is implicit, rather than explicit, in the guideline itself, the Explanatory Note preceding the 
proposed guidelines stated:

[T]he bona fide occupational qualification exception does not apply to the situations covered 
by these guidelines. That narrow exception pertains only to situations where all or 
substantially all of a protected class is unable to perform the duties of the job in question. Such 
cannot be the case in the reproductive hazards setting, where exclusions are based on the 
premise of danger to the employee or fetus and not on the ability to perform.

C. APPLYING THE ANALYTICAL FRAMEWORK TO FETAL HAZARDS CASES

Once the three frameworks of title VII analysis are identified and the status 
of employer policies relating to uniquely female reproductive functions is 
defined, it is possible to analyze fetal hazard cases correctly. Traditional title 
VII analysis, when applied to reproductive hazards, yields a result that is not 
only technically “correct” but also comports with the higher policy goals of 
title VII.22'
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Facial Discrimination and the BFOQ Defense. The analysis of a fetal
hazard case under the facial discrimination framework is the most straightfor
ward of the three analyses. The exclusion of women who are pregnant or of 
childbearing capacity from certain jobs to protect the fetus from harm is a 
gender-based distinction and constitutes sex discrimination under the Act. 
Where the justification for the exclusion is possible genetic harm,* 222 the line 
drawn treats men and women differently with respect to the carrying of 
genetic material, a characteristic shared by both sexes. A line thus drawn has 
always been viewed as facial gender-based discrimination.223 When the 
justification for the exclusion is the protection of the fetus from in utero 
exposure to workplace hazards—a characteristic unique to women—the 
Pregnancy Discrimination Act,224 renders the employer’s action facial sex 
discrimination as well.225

Id.
Section 2(b) of the guidelines was ambiguous but was apparently intended to incorporate the theory of 

title VII violations that is applicable when an ostensibly neutral employer rule or act is in fact a pretext for 
discrimination. See id. (disparate treatment on basis of sex violates title VII). Again, the Explanatory Note 
is clearer than the guideline itself. Id. at 7515. Neither the guideline nor the Explanatory Note focused on a 
neutral rule situation, but instead directed attention only to the situation in which an employer takes an 
action against an individual employee, gives a legitimate nondiscriminatory explanation, and the employee 
claims the explanation is a pretext. See note 173 supra (neutral rule mere pretext for discrimination violates 
title VII). If the language of § 2(b) did not address the neutral-rule/pretext-for-discrimination situation, it 
was necessarily the result of an oversight, rather than an intentional omission, because the applicability of 
that theory in the reproductive hazards context is obvious. See text accompanying notes 235-63 infra 
(application of pretext analysis to reproductive hazards context).

Section 2(c) of the proposed guidelines referred to the Griggs analysis, which is appropriate when a 
neutral rule disproportionately affects a class protected by title VII. 45 Fed. Reg. 7516 (1980).

Section 2(d) of the proposed guidelines was something of a puzzle. For no apparent reason, and to the 
detriment of theoretical clarity, the agencies listed factors which “may” be considered in determining 
employer compliance “where relevant.” Id. These factors included both those traditionally considered 
essential in analyzing an employer’s business necessity defense (narrow tailoring, less drastic alternatives), 
other factors that appear more appropriate to a pretext analysis (e.g., whether the purported reproductive 
hazard poses other significant health risks that the employer has chosen to ignore), and factors which 
logically may be relevant to either analysis. Id.

222. See note 192 supra (employer’s statements of necessity of excluding women from jobs with 
exposure to hazardous substances because of danger of genetic harm to fetus).

223. See note 170 supra and accompanying text (analysis of facial discrimination under title VII).
224. 42 U.S.C. § 2000e(k) (1976 & Supp. II 1978).
225. Of course, the Gilbert-Satty analysis still applies in cases involving pregnancy discrimination that 

occurred prior to the effective dates of the Pregnancy Discrimination Act. See text accompanying notes 
204-11 supra (discussing Gilbert and Satty). See generally Note, Employment Rights, supra note 10, at 1127; 
Erikson, Pregnancy Discrimination: An Analytical Approach, [1979] Women’s Rights L. Rep.(BNA) 83.

226. 42 U.S.C. § 2000e-2e (1976).
227. In Dothard, the only case in which the Supreme Court has undertaken an analysis of the bfoq 

defense, the Court noted that several different formulations of the defense had emerged in the federal 
courts. 433 U.S. at 333. The Court, however, failed to adopt any one of the available formulations or to 
articulate an alternative definition.

Perhaps the most common articulation of the bfoq defense is that adopted by the Fifth Circuit in Weeks 
v. Southern Bell Telephone and Telegraph Co., 408 F.2d 228 (5th Cir. 1969). The Weeks court said that 
under the bfoq exception, the employer must prove “that he had reasonable cause to believe, that is, a

As defined by the lower courts, the bona fide occupational qualification 
(bfoq) defense provided for in section 703(e) of title VII226 is unavailable in 
the fetal hazard cases. According to the courts, the defense is available to the 
employer only where the excluded gender227 is shown to be unable to perform 
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the duties which constitute the essence of the job,228 duties which in the

factual basis for believing, that all or substantially all women would be unable to perform safely and 
efficiently the duties of the job involved.” Id. at 235. The Fifth Circuit refined the Weeks formulation in 
Diaz v Pan American World Airways, 442 F.2d 385 (5th Cir. 1971), in which the court declared that a 
showing that all or substantially all members of a sex could not perform part of the job would be 
insufficient. Id. at 388. The Diaz court indicated that the employer must also demonstrate that the aspects 
of the job that one sex allegedly cannot perform are necessary, rather than merely tangential, to the normal 
operation of the business. Id.

An alternative and stricter formulation was adopted by the Ninth Circuit in Rosenfeld v. Southern 
Pacific Co., 444 F.2d 1219 (9th Cir. 1971). In that case, the court stated that “sexual characteristics, rather 
than characteristics that might, to one degree or another, correlate with a particular sex, must be the basis 
for the application of the BFOQ exception.” Id. at 1225. Individual determination of physical capability 
was therefore required, except when sexual characteristics were critical to the successful performance of 
the job In Dothard. the Supreme Court appeared to take something from both the Weeks and Diaz 
formulations and found that women could not perform the job of prison guard in Alabama’s male 
maximum security prison because there was a “basis in fact” for believing that a female employee’s “very 
womanhood." because of her vulnerability to sexual attack, would “undermine her capacity to provide the 
security that is the essence of a correctional counselor’s responsibility.” 433 U.S. at 336. The Court appears 
to have assumed that its generalization was true of most or perhaps all women.

The Supreme Court in Dothard also referred to the standard suggested in Phillips v. Martin Marietta 
Corp., 400 U.S. 542 (1970) (per curiam). 433 U.S. at 333. In Phillips the Court stated that “the existence of. 
. . conflicting family obligations, if demonstrably more relevant to job performance for a woman than for a 
man, could arguably be a basis for distinction between them sufficient to meet the requirements of the bfoq 
exception.” 400 U.S. at 544 (1970). The reference in Dothard to Phillips is somewhat mystifying. The 
Phillips language could be read as authorizing a bfoq finding based on stereotyped generalizations about the 
parental roles of men and women. Dothard, however, specifically rejected such an interpretation when the 
Court declared that “the federal courts have agreed that it is impermissible under title VII to refuse to hire 
an individual woman or man on the basis of stereotyped characterizations of the sexes . . . .” 433 U.S. at 
333.

A more consistent reading of the Phillips language is that women may be excluded from particular jobs 
if the employer can prove that family obligations interfere with the job performance of that particular class 
of workers. Such an interpretation would have mischievous results, however, because it would encourage 
employers to exclude women in a type of situation in which employers are unlikely to be able to justify their 
policy and when it would, in most instances, be possible to make an individual determination of worker 
reliability. A third possible reading of the Phillips language would allow the exclusion, under the bfoq 
exception, of an individual woman because her family duties in fact interfere with her job performance. 
Although such an exclusion would be justified under title VII, reliance on the bfoq defense would be 
unnecessary. Presumably, a person who is actually unable to perform the necessary work, for whatever 
reason, may be excluded by the employer. The Phillips language should probably simply be ignored.

228. See Dothard v. Rawlinson, 433 U.S. 321, 335-56 (1977) (maleness is bfoq for “contact" 
correctional counselor position; women guards would be unable to perform their main duty, maintaining 
prison order, because male prisoners expected to assault women); note 227 supra (analysis of Dothard bfoq 
holding).

The health and safety of third persons has been a factor in decisions holding that the employer
defendant has established a bona fide occupational qualification. Such findings, however, have only been 
made when the primary job responsibility or business purpose concerned the safety of such third persons 
and the excluded class could not adequately provide the requisite level of safety. See, e.g., Dothard v. 
Rawlinson, 433 U.S. at 335 (maleness constitutes bfoq when gender of female guards would threaten prison 
security); Condit v. United Air Lines, Inc., 558 F.2d 1176, 1176 (4th Cir. 1977) (per curiam) 
(nonpregnancy constitutes bfoq when incapacitation of pregnant flight attendants might threaten 
passenger safety); Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 236-38 (5th Cir. 1976) (age constitutes 
bfoq for bus driver position when driver’s advanced age might threaten safety of passengers); Hodgson v. 
Greyhound Lines, Inc., 499 F.2d 859, 864-65 (7th Cir. 1974) (same), cert, denied. 419 U.S. 1122 (1975). 
These cases are consistent with the general principle that the bfoq defense is limited to situations in which 
the excluded class cannot adequately perform the job in question.

Perhaps most significant, however, for purposes of the fetal hazard issue is the district court decision in 
Burwell v. Eastern Air Lines., Inc., 458 F. Supp. 474 (E.D. Va. 1978), affd in part and rev'd in part per 
curiam, 633 F.2d 361 (4th Cir. 1980) (en banc). In Burwell, the court held that nonpregnancy was not a 
bfoq for the job of flight attendant, despite the fact that continued flying during pregnancy posed a danger 
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language of the statute are “necessary to the normal operation of the 
particular business or enterprise.”* 229 Since fetal health is unrelated to the 
woman’s ability to perform the duties of the job, and therefore is unrelated to 
normal business operations, exclusion based on these factors does not come 
within the defense.230 While the Supreme Court has not specifically spoken on 
this issue, this interpretation is consistent with the Court’s only holding 
concerning the bfoq defense and with its general statement that the bfoq 
defense is to be narrowly interpreted.231

to the pregnant flight attendant and her fetus. Id. at 497. The lead opinion for the Fourth Circuit merely 
states: “There have been no empirical studies nor evidence concerning the effect of flight duty on the 
unborn child.” 633 F.2d at 366. The trial court rejected the defendant’s bfoq defense, stating that concerns 
for the health of the worker or her fetus did “not touch upon the essence of the defendant’s business.” Id; 
cf In re National Airlines, Inc., 434 F. Supp. 249, 259 (S.D. Fla. 1977) (nonpregnancy not bfoq for flight 
attendant position; decision regarding safety of fetus to be made by mother, not court); Proposed 
Interpretive Guidelines on Employment Discrimination and Reproductive Hazards, 45 Fed Reg. 7516 
(1980) (bfoq exception does not apply to reproductive workplace hazards). But cf. Finnerman, Title VII 
and Restrictions on the Employment of Fertile Women, 1980 Lab. L.J. 223, 227-28 (third-party safety, 
including safety of fetuses, sufficient to establish bfoq); Note, Exclusionary Practices, supra note 10, at 146- 
53 (bfoq defense available, although in limited fashion, in fetal hazard cases).

229. 42 U.S.C. § 2OOOe-2e (1976 & Supp. II 1978).
230. The other plausible reading of the bfoq language—any prerequisite to employment imposed by the 

employer, whether related to job performance or not, is permissible if related to business considerations— 
has not been accepted by the Supreme Court or the leading circuit opinions. See notes 227-28 supra. By 
adhering to the narrow interpretation of the bfoq, the courts have created a hedge against the necessity even 
to consider a whole range of rationales employers have traditionally asserted to justify treating women 
differently from men. Limiting the bfoq to situations in which women cannot do the job renders irrelevant 
a whole constellation of excuses for excluding women—women should put family first, young women will 
marry and leave their jobs, women should be protected from the physiological and psychological dangers 
that are a normal aspect of worklife for men—and requires employers to focus on a single question—can 
she do the job?

231. See Dothard v. Rawlinson, 433 U.S. 321, 334 (1977) (bfoq extremely narrow exception to general 
prohibition of sex discrimination; bfoq permits exclusion of women from job of prison guard because their 
susceptibility to sexual attack renders them unable to perform primary duty to maintain prison security). 
See also EEOC Guidelines on Discrimination Because of Sex, 29 C.F.R. § 1604.2(a) (1979) (bona fide 
occupational qualification should be narrowly interpreted).

232. 42 U.S.C. § 2000e-k (1976 & Supp. II 1978).
233. See Crowell & Copus, supra note 10, at 591-94 (policy of excluding fertile women may be 

justifiable under bfoq defense); Stillman, supra note 10, at 600 (employer may rely on bfoq or business 
necessity defense); Note, Exclusionary Practices, supra note 10, at 146-53 (proof that exclusionary plan 
necessary to essence of business operations valid bfoq defense; severe economic burden may suffice).

The Pregnancy Discrimination Act reinforces this conclusion. According 
to the express language of the Act, pregnant or potentially pregnant workers 
are to be treated “the same for all employment-related purposes ... as other 
persons not so affected but similar in their ability or inability to work . . . ,”232 
The Act thus emphasizes the limited nature of the bfoq exception: title VII 
allows intentional gender-based discrimination only when the pregnancy 
disqualification is related to the employee’s ability to perform the relevant 
work.

It is predictable that some who are concerned about the health interests of 
the fetus will respond to the above analysis by advocating an expansion of the 
bfoq defense.233 When viewed in the broader perspective, however, the effect 
of adhering to the traditional analysis is likely to prove more beneficial to the 
health interests of the fetus than such an expansion. Traditional title VII 
analysis forces an employer seeking to protect fetal health to develop a neutral 
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policy in order to avoid title VII liability. The employer’s solution must be 
general rather than gender-specific. The focus is thereby shifted to the health 
of offspring as affected by the exposure of both men and women. This 
interpretation of title VII thereby encourages employers to address and solve 
what experience has shown to be a problem for workers of both sexes.234

234. See text accompanying notes 147-52 supra (OSHA policy and conservative health perspective 
support health policy that applies equally to men and women). Of course, employers remain free under title 
VII to choose not to adopt any fetal health policy. In such cases, the offspring of women workers are 
subjected to the same indifference as those of men. Workers planning to become parents are left to their 
rights and remedies under occupational health and safety laws.

235 See § 2(b) Proposed Interpretive Guidelines on Employment Discrimination and Reproductive 
Hazards, 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981); note 221 supra (guidelines fail 
clearly to incorporate this theory of title VII violation; nonetheless arguably contemplated by section 2(b)); 
notes 216-21 supra and accompanying text (analysis of Pregnancy Discrimination Act).

236. See notes 197-211 supra and accompanying text (analysis of Gilbert and Satty).
237. See notes 216-21 supra and accompanying text (under Pregnancy Discrimination Act, policy 

directed at pregnant or potentially pregnant women violates title VII).
238. Cf. General Elec. Co. v. Gilbert, 429 U.S. 125, 135 (1976) (pregnancy discrimination not 

discrimination against women “as such”); Geduldig v. Aiello, 417 U.S. 484, 496-97 n.20 (1973) (same).
239. See, e.g., Furnco Const. Corp. v. Waters, 438 U.S. 567, 576 (1978) (plaintiff carries burden of 

proving facts from which one can infer that, more likely than not, actions were based on d'scriminatory 
criterion); Nashville Gas Co. v. Satty, 434 U.S. 136, 144 (1977) (plaintiff must demonstrate exclusion of 
pregnancy from benefit plan is mere pretext to effect invidious discrimination); McDonnell Douglas Corp, 
v. Green, 411 U.S. 792, 804 (1973) (plaintiff must be afforded opportunity on remand to show employer’s 
stated reason for refusal to hire was pretext).

240. See note 173 supra and accompanying text (discussing burden of proof); cf. Massachusetts v. 

Purportedly Neutral Rule That is a Pretext for Gender Discrimination. 
The analysis of fetal hazard cases under the neutral rule-pretext framework is 
somewhat more complex than the facial discrimination analysis set forth 
above. Under this framework, title VII is violated when an employer adopts a 
rule excluding all persons who are particularly susceptible to harm from an 
occupational substance and the excluded employees successfully establish 
that the rule was adopted merely as a pretext for intentionally excluding all 
women, pregnant women, or women of childbearing capacity from the 
workforce.235

Before the enactment of the Pregnancy Discrimination Act,236 a plaintiff in 
an employment discrimination case theoretically could show that a “neutral” 
pregnancy rule was a pretext for “real” gender discrimination—that is, 
discrimination against women as women—under the Gilbert-Satty approach. 
As a result of the passage of the Act, however, discrimination on the basis of 
pregnancy or childbearing capacity is, by definition, facial gender-based 
discrimination, rather than a gender-neutral classification.237 The Act thus 
provides that a pregnancy rule is never neutral, and that a neutral rule, such 
as one aimed generally at employee health or employee reproductive health, 
can be shown to be a pretext for discrimination on the basis of pregnancy and 
hence gender. The plaintiff, therefore, need only show that the employer 
intended to discriminate against pregnant or potentially pregnant women, 
and not women “as such,”238 to prove pretext.

The burden of establishing a pretext generally is placed on the plaintiff.239 
This allocation is logical because the plaintiff in a discriminatory treatment 
case has the burden of demonstrating intent and proof that a neutral rule is a 
pretext constitutes proof of intent.240 Pretext can be demonstrated by evidence 
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establishing that the employer’s policy or action singled out an individual for 
unfavorable treatment on the basis of a characteristic that did not similarly 
provoke unfavorable treatment of persons of the other gender or a different 
race. For example, in McDonnell Douglas Corp. v. Green,241 the Supreme 
Court said that pretext could be established if the black plaintiff whom the 
employer had refused to hire, ostensibly because of the applicant’s participa
tion in an illegal “stall-in,” was treated differently from white applicants who 
had engaged in acts of comparable seriousness.242 Similarly, in General 
Electric Co. v. Gilbert,243 the Court held that the plaintiffs had failed to 
establish that the exclusion of pregnancy-related disabilities from an other
wise comprehensive disability program was a pretext for “real” sex discrimi
nation because pregnancy was not “comparable in all other respects to 
covered diseases or disabilities.”244

Feeney, 442 U.S. 256 274-75 (1979) (equal protection sex discrimination challenge to veteran’s preference 
turning on distinction between discriminatory intent and discriminatory effect).

241. 411 U.S. at 804.
242. Id. at 804. The Court also indicated that facts concerning the employer’s treatment of the 

applicant during his previous term of employment, the employer’s reaction to the applicant’s legitimate 
civil rights activities, and the employer’s policy with respect to minority employment would be relevant to a 
showing of pretext. Id. at 804-05.

243. 429 U.S. 125 (1976).
244. Id. at 136; see note 221 supra (discussing factors listed in proposed guidelines).
245. In contrast to the business necessity defense, under which certain specific standards and categories 

of proof ("manifest relation to job," no less discriminatory alternative) have evolved, the pretext showing is 
necessarily a matter of bringing forth facts probative on the issue of intent of the employer to discriminate. 
Any single fact offered by the plaintiff will be judged by how persuasive it is in light of all other evidence 
concerning the employer’s conduct and intent in that particular case. Thus, the list of potentially relevant 
facts set forth in the text can only be suggestive and may or may not prove persuasive in the context of a 
particular case.

246. See 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981) (enforcement agencies may 
consider whether employer/contractor has complied with applicable occupational safety and health laws in 
determining whether reproductive hazards policy is nondiscriminatory).

247. See id. (in determining whether reproductive hazards policy nondiscriminatory, enforcement 
agencies may consider evidence that hazard poses significant health risk to body system other than 
reproductive system for class not excluded). This portion of the proposed Reproductive Hazards 
Guidelines assumed that the health of the fetus is of no greater importance than the health of the worker. If 
one assumes fetal health is of greater importance than worker health, the comparison of the health of the 
former to the latter for purposes of determining if there was discrimination would not be meaningful. If one 
assumes that fetal health is of lesser importance, one could still logically ask whether the employer’s 
elevation of fetal health over employee health was one indication that exclusion of fertile women was a 
pretext for discrimination. There is no basis in law for treating fetal health with more solicitude than the 
health ofborn humans. See Roe v. Wade, 410 U.S. at 162-66 (foreclosing state from prohibiting abortions 
performed in interest of life and health of woman).

Applying this form of analysis to an apparently neutral reproductive 
hazard rule, a plaintiff might attempt to prove pretext through a variety of 
logically relevant facts.245 For example, a plaintiff might seek to establish that 
the employer has a demonstrated lack of concern for employee health. Such a 
lack of concern could be shown through proof that the employer has been 
cited for violations of state or federal health and safety laws or is in violation 
of such laws.246 A lack of concern for employee health could also be 
established by proof that the substance that is the basis for the exclusion of 
women due to fetal hazards poses comparably serious health risks to workers 
themselves.247 For instance, proof that current levels of vinyl chloride 
exposure result in liver cancer in workers would be relevant in evaluating a 
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rule excluding women on the ground that vinyl chloride may be a trans
placental carcinogen. Both facts are relevant to a showing of pretext because 
they suggest that the employer is not truly motivated by health concerns, and 
thus leave the demonstrable effect of the policy—the exclusion of women 
from the employer’s workplace—as the most likely objective of the policy.248 
When the employer’s rationale is the avoidance of tort liability rather than the 
protection of fetal health, the court might look to other employer actions that 
create potential tort liability, such as the exposure of residents of the area 
surrounding its plant to toxic fumes or hazardous waste.

248. But cf. notes 14 & 60 supra and accompanying text (employers justify exclusion by need to avoid 
fetal harm and liability to employee offspring; although worker can choose to take risk, fetus cannot).

249. Crowell & Copus, supra note 10, at 247.
250. See 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981) (in determining whether 

reproductive hazards policy nondiscriminatory, enforcement agencies may consider whether em- 
ployer/contractor has investigated effects of all scientifically recognized reproductive hazards present in 
workplace on all classes).

251. Id.
252. In this regard, an employer might seek to prove that the substance upon which the exclusion is 

based is a mutagen as well as a teratogen or transplacental carcinogen.
253. 411 U.S. 792 (1972).
254. Id. at 805.
255. Id.

A plaintiff might also seek to establish pretext through proof that the 
employer has excluded women from only some of the jobs that are hazardous 
to fetuses.249 Proof that women are excluded from hazardous, higher-paying 
jobs but are allowed to continue working in traditionally female, lower-paying 
jobs that involve exposure to the same substance or other equally hazardous 
substances would be relevant.

Proof that the employer has not demonstrated a concern for the effects of 
occupational reproductive hazards on the offspring of male workers would 
also be relevant to a showing of pretext. The plaintiff might establish that 
despite its facially sex-neutral policy the employer applied the policy to 
women without first thoroughly investigating the reproductive effects of that 
or other occupational toxic substances or hazards on both sexes.250 Similarly, 
the plaintiff might demonstrate that the employer carried out its policy after 
studying the substance’s effect only on pregnant women, and not on men,251 
or that the employer knew or should have known of evidence that the 
substance affects the offspring of male workers.252 253 Proof that the employer, 
although on notice of its obligations under title VII, conducted research only 
on fetal harm through in utero exposure and subsequently used the results of 
that research to exclude women might also be evidence that the neutral policy 
was a pretext for discrimination.

In addition to the comparative approach described above, McDonnell 
Douglas Corp. v. Green recognized the relevance to a showing of pretext of 
other policies or practices of the employer that are unrelated to the specific 
policy at issue, but which also reflect a bias against the race or sex affected by 
that policy.255 In that case, for example, general statistics on the pattern of the 
defendant’s employment of blacks were considered relevant in determining 
whether the reasons given by the employer for his failure to hire the black 
plaintiff were a pretext for racial discrimination.254 The Court noted that 
evidence of such policies could not, by itself, be conclusive on the issue of 
pretext, but could provide persuasive, corroborative support.255 In the context 
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of a fetal hazards case, such evidence might include a showing that the 
employer has traditionally maintained policies that discriminated against 
pregnant workers. Thus, if an employer excluded or penalized women in 
connection with pregnancy and childbirth through mandatory job termina
tion, unpaid childbirth leaves, or the exclusion of women with preschool-age 
children, one could infer a bias that might be relevant in determining whether 
the exclusion of women because of fetal hazards was a pretext for pregnancy
based sex discrimination. The existence of a prior policy concerning hazards 
to the offspring of workers directed at only women might also be relevant to a 
showing of pretext.

A showing of pretext could also include evidence that the jobs from which 
the employer is now excluding women of childbearing capacity were tradi
tionally sex-segregated, male jobs. If, for example, an employer abandoned a 
male-only job policy in the face of a threatened employment discrimination 
lawsuit, and subsequently adopted a policy excluding all women of childbear
ing age or capacity on the basis of fetal health, one might infer that the latter 
policy is a means of achieving indirectly what the employer can no longer 
achieve directly. The policy would thus be a mere pretext for gender-based 
discrimination.

These applications of the traditional formulae for proving discriminatory 
pretext to cases involving fetal hazards should readily be accepted by the 
courts. In general, the plaintiffs burdens of production and persuasion are no 
more or less manageable in the context of fetal hazards than in other contexts. 
However, on the issue of whether scientific evidence demonstrates a relation
ship between the occupational hazard and male reproductive capacity, or 
other physiological systems shared by both sexes, it is arguable that the 
defendant, rather than the plaintiff, should bear the burden of production.

The Supreme Court has spoken of the process by which the allocation of 
burdens in title VII cases is to be carried out by the courts. In the context of 
discriminatory treatment cases, Furnco Construction Corp. v. Waters256 states 
that the list of elements of a prima facie case set forth in McDonnell Douglas 
Corp. v. Green “was never intended to be rigid, mechanized, or ritualistic.”257 
Rather, said the Court, “it was merely a sensible, orderly way to evaluate the 
evidence in light of common experience as it bears on the critical question of 
discrimination.”258 The allocation of fact issues between the prima facie case 
and the defense, said the Court, was based on experience which led it to 
presume that certain acts, otherwise unexplained, were more likely than not 
based on the consideration of impermissible factors.259 Consequently, the 
burden of showing those acts—in McDonnell Douglas the exclusion from an 
existing job opening of a qualified black—was allocated to the plaintiff, and 
the burden of coming forward with a neutral explanation to the defendant.260

256. 438 U.S. 567 (1977).
257. Id. at 577.
258. Id.
259. Id.
260. Id.

In cases involving fetal hazards “common experience as it bears on the 
critical question of discrimination” demonstrates the following realities: First, 



686 The Georgetown Law Journal [Vol. 69:641

the typical reproductive hazards policy requires the exclusion of fertile 
women but never men from some of the better-paid blue collar jobs;261 second, 
such exclusions do not occur in regard to similarly hazardous jobs that are 
traditionally lower-paid “women’s jobs”;262 and third, the substances that 
employers have typically considered hazardous to fetuses are also harmful to 
the reproductive function of men and to other bodily functions of both men 
and women.263 These realities reveal that employers have adopted a narrow 
approach to hazardous substances and have sought data only upon in utero 
fetal effects.

261. See note 55 supra and accompanying text (exclusion of women typically occurs in higher paid, 
traditionally male jobs).

262. Id.
263. To date, the substances that have been the basis for workplace exclusion of fertile women have 

been shown to have other toxic effects, including reproductive effects on male workers. See notes 107-18 
supra and accompanying text.

264. See id.
265. Wright, supra note 55, at 3.
266. See 29 U.S.C. § 654(a)(1) (1976) (employer duty to furnish employment free from recognized 

hazards causing or likely to cause death or serious physical harm). See generally Note, Exclusionary 
Practices, supra note 10, at 121-28. OSHA recently cited an employer under the general duty clause after 
the employer instituted a policy of excluding females from certain jobs because of fetal hazards and some of 
the affected women were sterilized in order to keep their jobs. U.S. Dep't of Labor, Occupational Safety 
and Health Administration, Citation and Notification of Penalty No.T4016024 (Region III) (Oct. 9, 1979) 
The employer sought a hearing before the Occupational Safety and Health Review Commission; the matter 
is pending. Secretary of Labor & American Cyanamid, OSHRC No. 795762 (Region III) (Oct. 15, 1979).

This common experience justifies placing on the employer the burden of 
showing that its policy is based on a good faith search of scientific sources for 
reproductive and other effects on both sexes or upon its own gender-neutral 
research. In conjunction with the available scientific data suggesting that 
occupational hazards that affect fetuses through maternal exposures alone are 
rare,264 it justifies a rebuttable presumption that the scientific basis for 
excluding only women does not exist. The effect of such a presumption would 
be to shift the burden to the employer to produce evidence of a good faith, 
neutral search and the basis for its scientific conclusions.

The allocation of this burden to the defendant would serve several 
additional policy goals. First, it would serve the traditional goal of placing the 
burden on the party with superior access to the facts. Because of the existence 
of corporate medical and research departments, employers are generally in a 
better position to bring forth the scientific data. Moreover, much of the 
research on workplace hazards has up to now been conducted under the 
auspices of industry.265 Second, OSH Act policy supports the notion of 
employer responsibility for investigation into health hazards.266 Third, such 
an allocation enhances the goals of both title VII and the OSH Act policy by 
encouraging an employer to review the scientific evidence regarding health 
effects on all employees prior to taking any exclusionary action. Finally, the 
employer is in any event likely to bear this burden. Because the pretext theory 
is, as a practical matter, available only when the burden of the policy falls 
disproportionately upon women, it is likely that a plaintiff in such a case 
would assert as an alternative theory that the employment policy is a neutral 
rule with a disparate effect on women. If the plaintiff did so, the defendant 
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employer would assert the business necessity defense, under which the burden 
of production (as well as persuasion) on the scientific issues is on the 
employer.267

267. See note 312 infra and accompanying text (allocation of burden in disparate effects cases).
268. See note 106 supra and accompanying text (discussing incidence of single effect of toxic 

substances).
269. The principles, however, would be the same if men were the affected class. 42 U.S.C. § 2OOOe-2(a) 

(1976 & Supp. II 1978).
270. But cf. notes 102-03 supra and accompanying text (toxic substances introduced to mother’s 

bloodstream by contact with clothes or skin of exposed males; introduced vaginally in seminal fluid).
271. Some employers have argued that lead is such a substance and that the exclusion of only fertile 

women from exposure is defensible. See General Motors Corporation, Comments on EEOC/DOL 
Proposed Guidelines on Employment Discrimination and Reproductive Hazards 8 (June 2, 1980) (injury 
to fetus may occur even though mother in good health); Consolidated Brief of Lead Industry Petitioners 
and Intervenors at 47, United Steelworkers of America v. Marshall, Docket No. 79-1048 (D.C. Cir. 1979) 
(on petition for review of OSHA order establishing standard for occupational exposure to lead) (blood lead 
level concentrations safe for adult worker may pose health hazard for fetus through maternal exposure). 
OSHA takes a contrary view. See Preamble to Lead Standard, 43 Fed. Reg. 54,423 (1975) (reproductive 
capability of both males and females is adversely affected by lead at comparable exposure levels). It has 
been suggested that when a pregnant woman is exposed to methyl mercury, that substance becomes 
concentrated in the fetus. A. Smith, Congenital Minamata Disease: Methyl-Mercury Poisoning and Birth 
Defects in Japan, in SOEH Proceedings, supra note 18, at 75, 78-79. This suggestion was based on a 
finding that women who had had miscarriages and stillbirths had relatively less severe symptoms of 
mercury poisoning than other members of their families. Id. But see text accompanying notes 123 and 128 
supra (no safe level for exposure to mutagens; male germ cells because of rapid cell division more 
susceptible to mutagenic effect).

272. See note 130 supra and accompanying text (epidemiological studies focus on associations between 
maternal exposure and fetal harm).

273. See notes 340-48 infra and accompanying text (discussion of title VII resolution of discrimination 
cases when lack of knowledge concerning effect of substance on one sex).

Neutral Rule With Disproportionate Effect: Business Necessity Defense. 
If the effect of barring application of the bfoq defense to policies based 
explicitly on pregnancy or childbearing capacity is to inspire employers to 
adopt gender-neutral reproductive health policies, then most title VII 
litigation concerning fetal hazard policies will employ the neutral rule- 
disproportionate effect theory. Such legal challenges will arise where the 
employer’s neutral policy is applied to a workplace hazard that allegedly 
affects offspring only through one sex. In such cases of disproprortionate 
effect, the employer will have to rely on the business necessity defense.

When such cases arise, the sex affected will almost certainly be female.268 
The reasons for this are twofold: First, although the event should prove 
rare,269 certain substances may be harmful to fetuses only through exposure of 
women workers.270 Even when the risk of fetal harm also occurs through the 
male worker, that risk may exist only at exposure levels far higher than that at 
which comparable fetal harm results from the exposure of women employ
ees.271 Second, scientific studies have focused largely upon the placental 
transmission of harmful substances.272 Thus, at least in the immediate future, 
there will be cases in which there is evidence of harm to fetuses through 
exposure of the mother but a complete absence of evidence concerning the 
effect of the substance through exposure of the father.273

As in any of the other Griggs-type cases, it is important that the business 
necessity defense find a sensible and workable articulation in these cases, lest 
neutral policies become the basis for severe curtailment of employment 
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opportunities of a traditionally disadvantaged class of workers. But in the 
fetal hazard cases, there exists an additional reason for cautious application of 
the defense. In the typical Griggs case, the neutral rule disproportionately 
affects a racial or gender group, but neither forecloses all members of that 
group from employment opportunity nor spares all members of the “ad
vantaged” group from the burden imposed by the neutral rule.274 By contrast, 
in the fetal hazard cases, the burden of the neutral rule will fall exclusively 
upon members of a traditionally disadvantaged group—pregnant or poten
tially pregnant workers—and all members of that group will be affected. Thus 
the result of the application of the neutral rule is a classification of workers 
precisely along lines which if intentionally drawn at the outset would be 
prohibited by the Pregnancy Discrimination Act.275 Unless rigorously and 
narrowly interpreted, the business necessity defense could thus create a 
significant loophole in the protection the pregnancy amendments to title VII 
were meant to provide.276 *

274 In Griggs for example, the high school diploma requirement disqualified for employment 
substantially more blacks than whites, but disqualified some whites and allowed some blacks to qualify for 
employment. Griggs v. Duke Power Co., 401 U.S. 424, 429 (1971). See also Dothard v. Rawlinson, 433 U.S. 
321 (1977) (height and weight requirements for job of prison guard disqualified substantially more women 
than men).

275. In certain limited circumstances, such classifications might be upheld. See notes 181-82 supra 
(bfoq, which allows employer to engage in class-based policy-making, does so under very limited 
circumstances; bfoq narrowly construed).

276. The danger is not an insubstantial one. Recently, one employer began genetic screening for sickle 
cell trait, a genetic disease that is confined almost exclusively to blacks and that may be triggered or 
exacerbated by exposure to certain chemicals. Severo, Screening of Blacks by DuPont Sharpens Debate on 
Gene Tests, N.Y. Times, Feb 4, 1980, § A, at 5, col. 1. Practices such as this raise the specter of the use of 
such screening to exclude “hypersusceptibles” from certain jobs and workplaces. See Severo, Genetic Tests 
by Industry Raise Questions on Rights of Workers, N.Y. Times, Feb. 3, 1980, § A, at 1, col. 1 (employers’ 
stated purpose in genetic screening to keep hypersusceptible workers away from industry poisons); Severo, 
Dispute Arises Over Dow Studies on Genetic Damage in Workers, N.Y. Times, § A, at 1, col. 1 (industrial 
researchers singled out blacks and women for alleged hypersusceptibility to certain chemicals).

277. 401 U.S. 424 (1971).
278. Id. at 431 (emphasis added).
279. Id. at 436.
280. See. e.g., New York City Transit Auth. v. Beazer, 440 U.S. 568, 587 (1979) (employer 

demonstrated exclusion of methadone users from driver's position “job related”); Dothard v. Rawlinson, 

One difficulty in articulating the business necessity defense as it applies to 
fetal hazards is the Supreme Court’s failure to define “business necessity” in 
an analogous context. The first Supreme Court case to use the term “business 
necessity” was Griggs v. Duke Power Co.211 In Griggs, the term was clearly 
used as a synonym for the concept of “relationship to job performance” or 
“job-relatedness.” Thus, the Court stated: “The Act proscribes not only overt 
discrimination but also practices that are fair in form but discriminatory in 
operation. The touchstone is business necessity. If an employment practice 
which operates to exclude Negroes cannot be shown to be related to job 
performance, the practice is prohibited.”278 In Griggs, an employment test that 
excluded a disproportionate number of blacks but did not test skills necessary 
for performance of the particular jobs was held to violate title VII.279 
Subsequent cases involving employment tests or qualifications have imposed 
the burden of establishing the relationship between the employment qualifica
tions and job performance on the employer.280
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The “job-relatedness” test for business necessity, although appropriate 
when testing and employment qualifications are at issue, cannot easily be 
employed in situations involving fetal health hazards. In such situations, the 
business purpose of the exclusionary rule, to preserve fetal health, is unrelated 
to job performance. Job-relatedness is therefore irrelevant as a standard for 
judging the legitimacy under title VII of such employer policies. Yet, plainly, 
the spirit of the Griggs decision requires that some equivalent measure of 
appropriateness be imposed whenever such policies disproportionately affect 
a group protected from discrimination by title VII.281

433 U.S. 321, 329 (1977) (employer failed to show height and weight requirements had manifest 
relationship to correctional counselor’s job); Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) 
(employer burden to prove job requirement has manifest relationship to employment); cf. Washington v. 
Davis, 426 U.S. 229, 247 (1976) (under title VII, job requirements must be validated by relationship to job 
performance).

The lower court in Albemarle Paper Co. v. Moody, 474 F.2d 134, 140 (4th Cir. 1973), applied the 
standard of business necessity set forth in Robinson v. Lorillard Corp., 444 F.2d 791 (4th Cir.), cert, 
denied, 404 U.S. 1006 (1971). See Moody v. Albemarle Paper Co., 474 F.2d 134, 140 (4th Cir. 1973) 
(employer failed to prove challenged policy “necessary to safe and efficient operation of its business”); 
notes 284-85 and accompanying text infra (discussing Robinson). Because the case fell squarely within the 
Griggs rule, however, the Supreme Court did not address the propriety of the Robinson standard. 
Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).

281. See generally B. Schlei & P. Grossman, Employment Discrimination Law 133 (1976).
282. In International Bhd. of Teamsters v. United States, 431 U.S. 324 (1976), for example, the 

Government brought suit claiming that a collectively bargained seniority agreement that established 
separate lines of seniority and bargaining units for the higher-paid, more desirable long-haul jobs and the 
less-desirable city jobs violated title VII. Id at 329-31. City drivers, among whom were virtually all blacks 
and Chicanos, could not transfer to the formerly white-only long-haul jobs without forfeiting all their 
accumulated seniority. Id. at 344. The government claimed, citing Griggs, that the seniority system violated 
title VII because it perpetuated past discrimination against minority truck drivers. Id. at 346. The 
defendant union claimed that neutral seniority systems are immune from invalidation because of the 
exception for “bona fide” seniority systems contained within section 703(h) of title VII. Id. at 345. The 
Court agreed that section 703(h) created an exception for bona fide seniority systems but declared: "Were it 
not for section 703(h), the seniority system in this case would seem to fall under the Griggs rationale." Id. at 
349. The Court thus acknowledged the potential applicability of Griggs beyond job qualifications or tests. 
Because of section 703(h), however, it was unnecessary for the Court to define what business necessity 
would mean in this new context in which the narrow concept of "job relatedness” is inappropriate.

Two other discriminatory effects cases in which the Supreme Court considered employment policies 
unrelated to job tests or qualifications are the now obsolete General Electric Co. v. Gilbert, 429 U.S. 125 
(1976), and Nashville Gas Co. v. Satty, 434 U.S. 136 (1977). In Gilbert the Supreme Court considered the 
exclusion of pregnancy-related disabilities from an employer’s disability insurance program. 429 U.S. at 
127-28. The Court, per Justice Rehnquist, held that the plaintiff had failed to show that the policy had a 
discriminatory effect and had therefore failed to establish a pnma facie case. Id. at 136. There was thus no 
need for the Court to discuss the nature of the employer’s business necessity defense. In Satty the Court 
held that a policy which denied accumulated seniority to employees returning to work following childbirth- 
related disabilities had a disproportionate effect on women. 434 U.S. at 142 (1977). The burden therefore 
shifted to the employer to justify the policy. Id. at 143. Justice Rehnquist, writing for the Court, stated that 
“[i]f a company’s business necessitates the adoption of particular . . . policies, title VII does not prohibit the 
company from applying those policies ....’’ Id. In Satty, however, the employer did not attempt to justify 
the seniority deprivation and the court again did not need to articulate fully the defense. Satty also held that 
the employer’s policy of denying sick leave pay for pregnancy-related incapacities was not shown to have a 
disproportionate effect on women. Id. at 145. The Court therefore did not reach the question of the nature 
of the employer’s defense.

The Supreme Court has acknowledged the applicability of the business 
necessity defense when employment policies, other than job qualification 
policies, impose a heavier burden on one race or gender than another.282 The 
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Court has not, however, clearly set forth what the content of the defense 
should be.

The only judicially recognized alternative to the job-relatedness test for 
business necessity was articulated by the Fourth Circuit in 1971. This 
alternative formulation, which was borrowed from the race cases brought 
under the equal protection clause,283 * was set forth in Robinson v. Lorillard 
Corp.:™

A possible indication of a contrary view—that policies with a disparate effect other than those involving 
employment tests or requirements are not within the purview of the Griggs analysis—is an ambiguous 
footnote in Furnco Const. Corp. v. Waters. 438 U.S. 567 (1978). Justice Rehnquist, writing for the 
majority, stated in the text of the opinion that the case was properly analyzed as an intentional 
discrimination case. Id. at 575. A footnote to that statement commented that the Furnco case “did not 
involve employment tests, which we dealt with in Griggs v. Duke Power Co. . . . and in Albemarle Paper Co. 
v. Moody . . . or particularized requirements such as the height and weight specifications considered in 
Dothard v. Rawlinson, and it was not a ‘pattern or practice’ case like Teamsters v. United States. ” Id. at 575 
n.7 (citations omitted). One interpretation of these statements in juxtaposition is that the Griggs-type 
analysis applies only to employment tests or particularized job requirements, not to employment 
procedures such as the policy of not hiring at the job-site at stake in Furnco. That interpretation is, 
however, weak in light of Justice Rehnquist’s earlier and clearer statement to the contrary in Satty,his 
implication to the contrary in Gilbert, and, most significantly, his statement in the text of Furnco itself that 
“Fumco’s policy of not hiring at the gate was facially neutral and there was no showing that it had a 
disproportionate impact or effect.’’ Id. at 572. The latter statement assumes the validity of the application 
of the Griggs theory to the facts of Furnco and simply asserts that the necessary showing was not made.

283. See, e.g.. University of Cal. Regents v. Bakke, 438 U.S. 265, 304-05 (1978) (opinion of Powell, J.) 
(classification based on individual’s race must be necessary to a compelling government interest); San 
Antonio School Dist. v. Rodriguez, 411 U.S. 1, 16-17 (1972) (compelling state interest required to justify 
discrimination that involves suspect classifications or fundamental rights); McLaughlin v. Florida, 379 
U.S. 184, 196 (1964) (exercise of police power involving discrimination on the basis of race must be 
necessary, not merely rationally related to overriding purpose).

284 444 F.2d 791 (4th Cir), cert, denied, 404 U.S. 1006 (1971).
285. Id. at 798 (emphasis added).
286. Burwell v. Eastern Air Lines, Inc., 633 F.2d 361, 369 n il (4th Cir. 1980) (Sprouse, J., with 

Haynsworth, C.J.) (adopting Robinson test); id. at 374 (Butzner, J., with Winter, Hall & Phillips, JJ., 
concurring and dissenting) (same); Blake v. Los Angeles, 595 F.2d 1367, 1376 (9th Cir. 1979) (test of 
business necessity is whether overriding legitimate business purpose makes practice necessary to safe and 
efficient business operations and no acceptable alternative policies available); Pennington v. Lexington 
School Dist., 578 F.2d 546, 549 (4th Cir. 1978) (same); Pettway v. American Cast Iron Pipe Co., 576 F.2d 
1157, 1 194-98 (5th Cir. 1978) (to establish business necessity defense defendant must prove policy essential 
to plant safety and efficiency); Kinsey v. First Reg. Sec. Inc., 557 F.2d 830, 837 (D.C. Cir. 1977) 
(discrimination only justified by overriding legitimate business purpose such that practice necessary to safe 

[The test is] whether there exists an overriding legitimate 
business purpose such that the practice is necessary to the safe and 
efficient operation of the business. Thus, the business purpose must 
be sufficiently compelling to override any racial impact; the chal
lenged practice must effectively carry out the business purpose it is 
alleged to serve; and there must be available no acceptable alterna
tive policies or practices which would better accomplish the 
business purpose advanced, or accomplish it equally well with a 
lesser differential impact.285

The Robinson test has not been adopted or explicitly rejected by the 
Supreme Court. Many lower courts, however, use this standard or some 
variation of it.286 Moreover, the Equal Employment Opportunity Commis
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sion’s guidelines have used that standard.287 From a practical standpoint, 
reliance on the Robinson standard would expedite the resolution of cases 
involving fetal health hazards since courts are already familiar with the 
standard and its application in both title VII and constitutional contexts. The 
question then is whether the Robinson standard is an appropriate substitute 
for the job-relatedness test of business necessity in cases involving fetal 
hazards.

and efficient operation of business); Green v. Missouri Pac. RR., 523 F.2d 1290, 1298 (8th Cir. 1975) 
(challenged practice must be essential to safety and efficiency, and no acceptable alternatives); Muller v. 
United States Steel Corp., 509 F.2d 923, 928 (10th Cir.) (same), cert, denied, 423 U.S. 825 (1975); Head v. 
Timken Roller Bearing Co., 486 F.2d 870, 879 (6th Cir. 1973) (test is whether overriding legitimate 
business purpose exists to make practice necessary to safe and efficient business operations, and no 
acceptable alternatives); St. Marie v. Eastern Railroad Ass’n, 458 F. Supp. 1147, 1 165 (S.D.N.Y. 1978) 
(challenged practice must be essential and no reasonable alternative available); Charpliwy v. Uniroyal, 
Inc., 458 F. Supp. 252, 269 (N.D. Ind. 1977) (same); EEOC v. E.I. duPont de Nemours & Co., 445 F. Supp. 
223, 233 (D. Del. 1978) (plaintiff will prevail if policy and practice having lesser adverse impact on blacks 
would serve employers’ legitimate interests substantially as well).

287. EEOC Guidelines on Employee Selection Procedures, 29 C.F.R. § 1607.3 (1978) (superseded by 
Uniform Guidelines on Employee Selection Procedures, 41 C.F.R. Part 60-3(1979)).

288. Dothard v. Rawlinson, 433 U.S. 321, 329(1977)(quoting Griggs v. Duke Power Co., 401 U.S. 424, 
431 (1971)).

289. 29 C.F.R. § 1607.2 (1979) (EEOC testing validation requirements should be interpreted strictly).
290. See Blake v. Los Angeles, 595 F.2d 1367, 1377 (9th Cir. 1979) (not easy for employer to 

demonstrate job-relatedness of selection devices that establish prima facie title VII violation); Douglas v. 
Hampton. 512 F.2d 976, 984-85 (D.C. Cir. 1975) (same); United States v. Georgia Power Co., 474 F.2d 
906, 917 (5th Cir. 1973) (same). See also Johnson, Albemarle Paper Company v. Moody: The Aftermath of 
Griggs and the Death of Employer Testing, 27 Hastings L.J. 1239, 1247 (1976) (by deferring to EEOC 
strict validation requirements, Albemarle will force employers to abandon use of professionally developed 
employee testing procedures).

Controversy exists on the question whether the strict validation requirements applied by the EEOC and 
approved by the Supreme Court in cases such as Albemarle Paper Co. are limited to pencil and paper tests 
or also apply to criteria such as height and weight limitations. See generally C. Abernathy, Civil 
Rights 464 (1980); B. Schlei and P. Grossman, supra note 281, at 166-67. Certainly the latter type of 
job requirement appears accessible to a common sense evaluation of job relatedness. There would be little 
need, for example, to impose elaborate validation criteria to determine whether a laborer must have a good 
back or a secretary be able to type. Whether a certain score on an intelligence or aptitude test is a measure 
related to job abilities is far less apparent to the unaided lay judgment. Most probably, however, job 
qualifications do not fall so conveniently into two distinct categories but exist on a continuum ranging from 
those the job validity of which is intuitively obvious to those which require elaborate professional validation 

Arguably, the Robinson standard is both adequate and appropriate. First, 
the business necessity test of Griggs—that the test or qualification have a 
“manifest relation to the employment in question”288 —may be viewed simply 
as the application to situations involving job qualifications of the more general 
standard set forth in Robinson. Robinson requires that policies be “necessary 
to a compelling business purpose.” The Griggs standard requires that all tests 
and qualifications be related to job performance. The ability of employees to 
perform their jobs is certainly among the employer’s most compelling 
interests. Moreover, the Griggs requirement that a “manifest relation” to 
employment be shown demands the same strict standard of relatedness 
reflected in the Robinson requirement that policies be “necessary” to such 
interests. Indeed, the validation requirements imposed by the EEOC289 and 
subsequently approved by the courts make the employer defense exceedingly 
difficult to establish.290
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Second, the Supreme Court’s opinion in Washington v. Davis29' implicitly 
supports the view that the job-relatedness test of business necessity is 
functionally equivalent to the Robinson standard. In Washington, an employ
ment discrimination case, the question before the Court was whether the 
highest standard of review under the Equal Protection Clause—the compel
ling state interest standard—should be applied in cases where governmental 
action had a disproportionate effect on blacks. The Court held that the 
highest standard should not be applied and in so doing compared the 
Constitutional and title VII standards:

procedures adopted by the EEOC. In any event, the “validity” of the judgment that the fetuses of women 
but not men are subject to birth defects from chemical or physical hazards is plainly not within the realm of 
lay intuition but requires, as do the pencil and paper tests, expert evaluation. See note 348 infra (discussing 
business necessity defense in the testing context and in the reproductive hazards context).

291. 426 U.S. 229 (1976).
292. Id. at 247-48.
293. See Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir.) (test of business necessity whether 

overriding legitimate business purpose exists such that practice necessary to safe and efficient business 
operation), cert, denied, 404 U.S. 1006 (1971).

294. See, e.g., Pennington v. Livingston School Dist., 578 F.2d 546, 549 (4th Cir. 1978) (test of business 
necessity whether overriding business purpose exists such that practice necessary to safe and efficient 
business operation; case remanded for determination of business necessity); Burwell v. Eastern Air Lines, 
Inc., 458 F. Supp. 474, 496 (E D. Va. 1978) (test of business necessity whether overriding business purpose 
exists such that practice necessary to safe and efficient business operation; airline’s interest in flight 
attendant health insufficient to override discriminatory effect of exclusionary policy), affd in part and rev'd 
in part per curiam, 633 F.2d 361 (4th Cir. 1980) (en banc).

295. See notes 291-94 supra and accompanying text (discussion of similarities between Robinson test 
and Supreme Court test).

[The test validation required by title VII] involves a more probing 
judicial review of, and less deference to, the seemingly reasonable 
acts of administrators and executives than is appropriate under the 
Constitution where special racial impact, without discriminatory 
purpose, is claimed. We are not disposed to adopt this more 
rigorous standard for the purposes of applying the Fifth and the 
Fourteenth Amendments in cases such as this.

A rule that a statute designed to serve neutral ends is neverthe
less invalid, absent compelling justification, if in practice it benefits 
or burdens one race more than another would be far reaching . . . 
.292

The Court thus viewed the compelling state interest standard as the 
Constitutional equivalent of the job-relatedness test of business necessity 
under title VII. The compelling state interest standard is precisely analogous 
to the standard used in Robinson291 292 293 and in other lower court cases in which 
the job-relatedness standard was inapplicable.294

In summary, that portion of the Robinson standard which placed upon the 
employer the burden of showing that its practice is necessary to a compelling 
business purpose is still a viable standard. The Supreme Court has used, in 
cases involving employment tests or requirements, a business necessity 
standard that apparently is the functional equivalent of the Robinson 
standard.295 Moreover, the Supreme Court has neither rejected nor sup
planted the Robinson standard in any case other than those involving 
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employment tests or requirements.296 297 Washington v. Davis291 lends implicit 
support to the continued use of the Robinson standard. Because some lower 
federal courts do in fact continue to apply the standard, they have accumu
lated experience in applying it. Finally, the standard is appropriate because 
title VII’s purpose—to eliminate race, national origin, gender, and religious 
discrimination in the workplace—is well served by this stringent standard.

296. See generally Dothard v. Rawlinson, 433 U.S. 321 (1977); Albemarle Paper Co. v. Moody, 422 
U.S. 405 (1975).

297. 426 U.S. 229 (1976).
298. Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir.) (to establish business necessity defendant 

must prove no acceptable alternative policies or practices accomplish advanced business purpose better or 
equally well with less racial effect), cert, denied. 404 U.S. 1006 (1971).

299. See Dothard v. Rawlinson, 433 U.S. 321, 329 (1976) (if employer proves challenged practice job 
related, plaintiff must show alternative nondiscriminatory policies would serve employer’s legitimate 
business interest); Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) (same).

300. See Crockett v. Green, 388 F. Supp. 912, 920 (E.D. Wise. 1975) (business necessity test of equal 
protection requires employer’s demonstration of no available alternatives to challenged requirement with 
lesser racial impact), affd, 534 F.2d 715 (7th Cir. 1976).

301. 422 U.S. 405 (1975).
302. Id. at 425.

One aspect of the Robinson standard does, however, conflict with existing 
Supreme Court doctrine. Robinson would place upon the employer as part of 
its affirmative business necessity defense the burden298 of establishing that 
there are no less discriminatory alternatives for carrying out its business 
purpose. The Supreme Court, in contrast, has placed that burden on the 
plaintiff as part of the plaintiffs rebuttal case.299

Robinson's allocation of this burden undoubtedly results from the circuit 
court’s reliance on the equal protection standard in cases challenging racial 
classifications. The burden in equal protection cases is placed on the 
defendant.300 Moreover, there is a certain logic to the allocation. The 
employer has the burden of proving that its challenged policy is necessary. 
Manifestly, its policy is not necessary if its objectives could have been 
accomplished by an alternative policy. Therefore, the employer should, as 
part of its burden of establishing the necessity of its policy, establish the 
absence of adequate alternatives.

There is reason to wonder whether the Supreme Court’s statements 
concerning allocation of this burden to the plaintiff are its final words on that 
subject. The Court’s statements were clearly dicta; the issue was never 
squarely presented for consideration. Of greater importance, the logical 
inconsistencies which exist in the Court’s analysis indicate that the issue never 
received the Court’s full consideration. These inconsistencies can most plainly 
be seen in Albemarle Paper Co. v. Moody,301 the case in which the Court first 
addressed the allocation and its justification:

If an employer . . . meet[s] the burden of proving that its tests are 
“job related,” it remains open to the complaining party to show 
that other tests or selection devices, without a similarly undesirable 
racial effect, would also serve the employer’s legitimate interest in 
“efficient and trustworthy workmanship.” Such a showing would 
be evidence that the employer was using its tests merely as a 
“pretext” for discrimination.302
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To support its explanation that the plaintiffs showing of alternatives would 
be evidence of pretext, the Court cited McDonnell Douglas Corp. v. Green,303 a 
pretext case.304 A demonstration of pretext is, by definition, a demonstration 
of discriminatory intent.305 By contrast, in a disparate effects case the plaintiff 
claims that an admittedly neutral rule violates title VII because of its 
disproportionate effect. Intent to discriminate and racial (or sexual) animus 
are thus irrelevant.306 Although the Court has reiterated in two subsequent 
disparate effects cases that the plaintiff bears the burden of establishing 
alternatives, none of the relevant decisions has focused upon this apparent 
inconsistency.307

When the Court is confronted directly with the question, and the point is 
fully argued and briefed, the Court may affirmatively adopt the Robinson 
approach. In the interim, some lower courts will continue to apply the

303. 411 U.S. 792 (1973).
304 422 U.S. at 425. In McDonnell Douglas, the Court outlined the respective burdens of proof of the 

plaintiff and defendant in a disparate treatment case. In order to establish a prima facie case of 
discriminatory failure to hire, the plaintiff must prove: (i) that he is a member of a racial minority; (ii) that 
he was qualified for but rejected from a job opening, and; (iii) that the position remained open after his 
rejection and the defendant continued to accept applications for that position. 411 U.S. 792, 802 (1973). 
The courts will infer discriminatory intent from the above facts “because experience has proven that in the 
absence of any other explanation it is more likely than not that those actions were bottomed on 
impermissible considerations.” Furnco Const. Corp. v. Waters, 438 U.S. 567, 580 (1978). The way that the 
employer would logically rebut such a prima facie case is by showing that the inference which rises from 
such a showing, racial animus, is incorrect; that, instead of an illegitimate, racial reason for not hiring, the 
defendant had a legitimate, nondiscriminatory, neutral business reason. Indeed, McDonnell Douglas and 
Furno hold, in the language of Furno, that “[to] dispel the adverse inference from a prima facie showing 
under McDonnell Douglas, the employer need only ‘articulate some legitimate nondiscriminatory reason 
for the employee'srejection.”7d. at 578. Once the employer comes forward with a legitimate nondiscrimin- 
tory reason, its burden is discharged. The Court’s subsequent and cryptic per curium opinion in Board of 
Trustees v. Sweeney, 439 U.S. 24(1978), apparently stands for the rather obvious proposition that in cases 
such as McDonnell Douglas and Furno the plantiff's establishment of a prima facie case shifts the burden of 
producing evidence, but not the burden of persuasion, to the defendant on the issue of legitimate, 
nondiscriminatory purpose. Although defendants do carry the burden of persuasion on affirmative 
defenses, the showing of nondiscriminatory motive is not an affirmative defense but only a rebuttal of the 
plantiff's case of discriminatory intent. See id. at 29 (dissenting opinion of Stevens, J.). Once the defendant 
has articulated a legitimate nondiscriminatory reason, logic further indicates that the plantiff should be 
able to rebut the defendant’s case by reasserting that intentional discrimination has occurred, this time by 
showing that the apparently neutral reason offered in defense is not in fact the reason for the employer’s 
actions and that the employer’s reason is really a pretext for deliberate, race-based discrimination. Once 
again, McDonnell Douglas. 411 U.S. at 805, and Furno. 438 U.S. at 578, so hold.

305. 422 U.S. at 425.
306 See Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971) (Congress directed title VII to 

consequences of employment practices, not motivation). One could take the Court in Albemarle at face 
value and conclude that it meant what it said and has intentionally created a hybrid title VII violation from 
the disparate treatment and disparate effects theories. It seems an unlikely interpretation of Albemarle, 
particularly since the Court said by way of introduction only that it was describing the respective burdens 
in a disparate effects case. 422 U.S. at 425-26. Two years after Albemarle Paper Co. the Court explicitly 
repeated, in International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977), that “[p]roof of 
discriminatory motive ... is not required under the disparate impact theory.” Id. at 335-36 n.15. This 
statement is manifestly inconsistent with the Albemarle statement that plaintiffs rebuttal would be 
evidence of pretext.

307. See New York City Transit Auth. v. Beazer, 440 U.S. 568, 582-84 (1979) (plaintiff has burden of 
proving existence of less discriminatory alternatives because relevant to pretext; lower court’s finding that 
challenged rule not discriminatorily motivated precluded rebuttal claim of pretext); Dothard v. Rawlinson, 
433 U.S. 321, 329, 332 (1977) (allocation of burden of showing alternatives to plaintiff without mentioning 
pretext; defendants failed to rebut plaintiff’s prima facie case).
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Robinson standard in its entirety. Other courts may attempt, as some have 
done, to reconcile the Robinson and Moody approaches by imposing on the 
plaintiff the duty to “suggest” the existence of alternatives and on the 
defendant the duty to come forward with persuasive reasons why the 
suggested alternatives are not available.308 For the sake of simplicity the 
Robinson standard will be applied in its entirety in the analysis that follows, 
but with the caveat that the proper allocation of the burden of establishing 
alternatives remains to be settled.

308. See Chrapliwy v. Uniroyal, Inc., 458 F. Supp. 252, 270 (N.D. Ind. 1977) (“no alternatives" 
business necessity test requires employer prove negative; preferable allocation gives plaintiff burden of 
suggesting reasonable alternatives and employer burden of demonstrating same are not adequate 
substitutes); Crockett v. Green, 388 F. Supp. 912, 920 (E.D. Wise. 1975) (same), affd, 534 F.2d 715 (7th 
Cir. 1976).

The proposed Interpretive Guidelines on Employment Discrimination and Reproductive Hazards 
appear to apply the original Robinson standard. See 45 Fed. Reg. 4517 (1980), withdrawn, 46 Fed. Reg. 
3916 (1981) (whether employer investigated and adopted alternative to employee exclusion relevant to 
determination of policy’s discriminatory character). The analysis that follows in the text similarly applies 
the Robinson standard in its entirety.

309. Robinson v. Lorillard Corp., 444 F.2d 791. 198 (4th Cir.), cert, denied, 404 U.S. 1006 (1971).
310. Id.
311. Although Dothard, as noted above, places the burden of proving that alternatives exist on the 

plaintiff, its formulation of the nature of that showing is similar to the Robinson formulation. Compare text 
accompanying notes 284-85 supra (setting out Robinson standard) with text accompanying note 302 supra 
(setting out Dothard standard).

The Robinson requirement that the business purpose be sufficiently 
compelling to override any gender-based discrimination is readily established 
in fetal hazards cases. Recognition that an employer’s interest in mitigating 
the effect of the workplace environment upon the health of employees and 
their offspring is a compelling business purpose is consistent with both public 
health policy and the employer’s obligations under health and safety laws, 
workers’ compensation laws, and applicable tort law.

The characterization of an employer’s purpose as compelling, however, 
does not resolve the case in its favor. The remaining elements of the Robinson 
defense focus on the important question of whether the employer has 
attempted to mitigate the adverse effect of the policy in question by narrowly 
tailoring its policy and seeking alternatives to it. Even if the purpose is 
compelling, does the policy “effectively carry out the business purpose it is 
alleged to serve?”309 Are there “acceptable alternative policies or practices 
which would better accomplish the business purpose advanced, or accomplish 
it equally well with a lesser differential impact”?310 If so, under the Robinson 
version of the business necessity defense, the employer has failed to establish 
all the necessary elements of the defense and is in violation of title VII.311

The employer’s burden of proving that the challenged practice “effectively 
carries out the business purpose” includes two inquiries: (1) whether the 
policy in fact includes all classes necessary to achieve its objective (that is, 
whether the policy is underinclusive), and (2) whether the policy goes further 
than is necessary to achieve its objective (that is, whether the policy is 
overinclusive).

The first of these inquiries requires the employer to establish that the fetal 
health effects which form the basis for the policy in fact occur only through 
maternal exposure, or, at least, occur only through maternal exposure at the 
levels at which employees are generally exposed in the particular work
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place.312 This aspect of the employer’s burden reflects the same policy 
judgment that led to the rejection of the bfoq exception above.313 The 
allocation of this burden prompts employers to examine the health of 
offspring of all workers, and deters them from assuming that women are the 
exclusive link to offspring health.

The second inquiry requires that the employer demonstrate that its policy 
is applied only to those members of the class who are actually at risk. If, for 
example, the employer can show a risk to fetuses only during gestation, the 
exclusion of sterile or postmenopausal women would plainly be overinclusive 
and unjustifiable.

The exclusion of women who are fertile but are not pregnant presents a 
more difficult issue. Such an exclusion is overinclusive: It treats all women 
who can become pregnant as if they are pregnant, when in fact less than nine 
percent of all fertile working women are pregnant in any given year.314 
Moreover, it ignores the fact that some women have no immediate intention 
of becoming pregnant and are taking reliable precautions, others never intend 
to have children, and others, like most fertile women over the age of 35, will 
not bear additional children.315 Employers, however, adopt such broad

312. A showing that there is a substantial risk of fetal harm through maternal exposure, as contrasted 
with a negligible but actual risk through paternal exposure, might also suffice. The proposed EEOC-Labor 
Department guidelines recognized, as one consideration relevant to determining whether the employer’s 
neutral rule is justified, “[wjhether ... the hazard is significantly greater for or confined to the class 
excluded than for the class not excluded.” 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981). 
The employer would not establish a defense when there was a substantial risk of fetal harm through the 
exposure of both sexes, but the risk of exposure through women workers was believed to be somewhat 
greater. Under the circumstances, the employer must either exclude both sexes or neither sex; permitting 
fine judgments about relative but substantial risks creates an unacceptable opportunity for discrimination 
against women employees.

313. See notes 222-34 supra and accompanying text (bfoq defense should be unavailable in fetal hazards 
cases because fetal and reproductive health unrelated to woman’s ability to perform work).

314 By one estimate of the Department of Health, Education and Welfare, pregnant workers during 
1972 constituted approximately nine percent of the ever-married women of reproductive age in the labor 
force. U.S. Pub. Health Serv., U.S. Df.p’t of HEW, Advance Data: Pregnant Workers in the 
United States 1 (1977). Of an estimated 3,034,000 women who gave birth to a living child during a 12 
month period in 1972-73, approximately 41.5% worked during their pregnancy. U.S. Public Health 
Service, U.S. Dep’t of HEW, Pregnant Workers in the United States 1 (1977). Sixty-one percent 
of women worked during their first pregnancy, with the rate decreasing for subsequent pregnancies. U.S. 
Pub. Health Serv., U.S Dep’t of HEW, Vital and Health Statistics: Patterns of Employ
ment Before and After Childbirth 8 (1980). Forty-eight percent of those who worked did so 
through the last trimester. Id. at 10. The number of women in the 18-34 age group who expect to remain 
childless is 11%. U.S. Bureau of the Census, U.S. Dep’t of Commerce, Population Charac
teristics 1 (1979).

The proposed guidelines treated the exclusion of fertile but not pregnant women as overinclusive. 45 
Fed. Reg. 7517 (1980), withdrawn, 46 Fed. Reg. 3916 (1981). These guidelines provided that among the 
factors that would be taken into account in determining whether the employer has established a valid 
defense is “[wjhether the class adversely affected by the policy, practice or plan in question is narrowly 
tailored to the type of hazard (overbroad policies, such as those which exclude all fertile women because of 
concern for possible harm to a fetus, are impermissible).” Id. It is thus clear that the Government, if it had 
adopted the proposed guidelines, would not have entertained an employer’s argument that all fertile 
women must be excluded because they will not discover pregnancies early enough to protect the fetus from 
harm Employers, however, would have been allowed to adopt a policy permitting the voluntary transfer of 
women planning to become pregnant. OSHA adopted such an approach in its Standard for Occupational 
Exposure to Lead, by requiring that employers permit persons planning to become parents whose blood 
lead level exceeds 30ug/100g to seek temporary transfer. Preamble to OSHA Lead Standard, 43 Fed. Reg. 
54,423 (1975).

315. J. Stellman, supra note 18, at 5. Of all women aged 55-59 in the workforce in 1978, almost 70%
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exclusionary policies based on the theory that women are unlikely to know 
that they are pregnant during the first eight weeks of fetal development, 
commonly considered the period of greatest vulnerability of the fetus, and 
that it is therefore necessary to exclude all those capable of pregnancy in order 
to avoid the anticipated fetal harm.* 316

had had their last child by age 34; by age 39, more than 90% had had their last child. U.S. Bureau of the 
Census, U.S. Dep’t of Commerce, Population Characteristics 6, Table 15 (1979). Women ages 45- 
59 may be regarded as having completed their childbearing activities; a very small number of children are 
bom to the younger women in this age bracket. Id. at 3.

316. See, e.g., E. I. duPont de Nemours & Co., Comments on Proposed Guidelines on Employment 
Discrimination & Reproductive Hazards 6 (June 2, 1980) (because embryo most susceptible to exposure 
effects during period when pregnancy unknown, all women of childbearing capacity must be excluded); 
General Motors Corp., Comments on Proposed Guidelines 8 (June 2, 1980) (for sake of fetus, only 
exclusion from workplace is completely safe); Sun Company, Comments on Proposed Guidelines on 
Employment Discrimination and Reproductive Hazards 2 (May 22, 1980) (removal from exposure of 
woman after pregnancy reported not sufficient because some women do not recognize pregnancy until after 
significant development of critical fetal organ systems has occurred).

317. See Preamble for OSHA Lead Standard, 45 Fed. Reg. 54,396 (1975) (first trimester may not be 
most vulnerable for fetus to lead).

318. Pregnancy can now be detected through blood tests eight to ten days after conception. J. 
Greenhill & E. Friedman, Biological Principles and Practice of Obstetrics 57 (1974). Such 
tests obtained through physicians or clinics cost approximately $15. Radioimmunoassay for Pregnancy 
Testing, Preterm (1977) (copy on file at Georgetown Law Journal). The more commonly used tests, 
conducted upon urine samples, are reliable ten to fourteen days after the first missed menstrual period, four 
to five weeks after conception. R. Hatcher, Contraceptive Technology 134-35 (10th ed. 1980).

319. A high percentage of women who become pregnant want to do so and would therefore have an 
incentive, if they are aware of the dangers, to watch for signs of pregnancy and to take necessary 
precautions. See U.S. Pub. Health Serv., U.S. Dep’t of HEW, Wanted and Unwanted Births 
Reported by Mothers 15-44 Years of Age: United States, 1976 3, Table 1 (1980) (80% births 
wanted at conception). The “wanted” rate for woman 20-24, 25-29, and 30-34 was 83.2%, 85.6%, and 
82.1% respectively. Id. Teenagers and women aged 40-44 had the highest rate of unwanted pregnancies. 
Id. Of all women in the labor force who became pregnant, 78.4% wanted the birth at the time of 
conception. Id. at 5, Table 2.

320. Cf. 43 Fed. Reg. 52,972 (1975) (pay rate of employees temporarily removed from job because of 
high blood lead level must be maintained; necessary to encourage voluntary cooperation with standard); 43 
Fed. Reg. 54,447 (1975) (economic disincentives adversely affected worker participation in Black Lung 
Medical Surveillance & Transfer Program).

Several arguments have begun to weigh against the continued validity of 
the employers’ arguments: First, not all harmful substances affect the fetus 
during this “most vulnerable” period, despite common assumptions to the 
contrary.317 Second, as pregnancy detection becomes possible sooner after 
conception, it may be possible to detect pregnancies and remove women from 
the hazardous environment before the critical fetal limb formation period.318 
Finally, and wholly apart from such technical considerations, it is likely that a 
woman fully informed of the workplace hazards and using reliable birth 
control can safely be treated as nonpregnant. Such a woman should be trusted 
to identify herself as a member of the class actually at risk and to remove 
herself from the hazardous environment if she elects to conceive.319 This is 
particularly true if the employer has provided temporary alternatives to 
termination of her employment if she does in fact become pregnant, thus 
eliminating her incentive to conceal her condition.320

Employers that do not wish to rely upon workers to protect their own 
offspring might resort to mandatory monthly pregnancy tests to identify the 
class of workers actually at risk. Although this solution is superior to 
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automatic exclusion of all fertile women, it surely would be viewed by some as 
an invasion of worker privacy.321 The employer could obtain almost the same 
assurance of fetal safety by informing workers of the hazards and offering 
voluntary, confidential monthly pregnancy testing through the medical 
department or industrial nurse’s office.

321. The Atomic Energy Commission (now the Nuclear Regulatory Commission) rejected a proposal 
to set different radiation level standards for pregnant and nonpregnant workers, in part because of a 
concern that the enforcement of the varying standards would require the invasion of employee privacy. See 
40 Fed. Reg. 799, 800 (1975) (differential standards for pregnant and nonpregnant workers would require 
licensee to know which employees pregnant; information on individual fertility and pregnancy “a most 
intimate private matter”); accord, 5 Occ. Safety & Health Rptr. 492 (1975) (eight women employees 
refused to submit to company-ordered pregnancy tests following exclusion from smelter plant; company 
then agreed to permit women to obtain monthly pregnancy reports from their personal physicians).

322. A virulent teratogen almost certainly would have other health effects. See notes 107-18 supra and 
accompanying text (single chemical may be teratogen, mutagen, fetal toxin, and carcinogen). Even in the 
absence of other health effects, a ban of the substance might be warranted. The Toxic Substances Control 
Act empowers the Administrator of the Environmental Protection Agency to prohibit the manufacture, 
processing, or distribution; to require labeling; or to regulate the manner of disposal of a chemical 
substance or mixture for which there is a reasonable basis to conclude that it causes or significantly 
contributes to an unreasonable risk to health or environment. 15 U.S.C. § 2605(a) (1976). Chemicals 
suspected of causing birth defects are among the targets of TSCA. Id. § 2603(b)(2)(A). DBCP, a pesticide, 
was banned when it was discovered that it caused sterility in male workers. See note 154 supra (discussing 
employer liability for injuries caused prior to conception).

323. See text accompanying notes 317-20 supra.
324. In discussing the alternatives requirement in the context of the employer defense, it is important to 

note that the employer’s failure to prove that there were no acceptable alternatives only means that the 
employer will be found to be in violation of title VII See notes 270-80 supra and accompanying text 
(discussion of business necessity defense). It does not bear on the question of what remedies may be 
imposed. This article does not address the question of appropriate title VII remedies in a fetal hazards case. 
Suffice it to say that federal courts have sweeping remedial powers. Section 706(g) of title VII authorizes 
the district court to “order such affirmative action as may be appropriate, which may include, but is not 
limited to, reinstatement or hiring,. . . with or without back pay . . . , or any other equitable relief the court 
deems appropriate." 42 U.S.C. § 2000e-5(g) (1976 & Supp. II 1978).

325. 29 U.S.C. § 651(b) (1976). See note 152 supra (discussing requirements of OSH Act).

As a consequence of the above factors, an employer can narrow the group 
at risk with great accuracy. Unless the substance to which women are exposed 
is an extremely virulent agent of birth defects (an eventuality which has not 
materialized and which, if it did, might suggest that the chemical should be 
banned, rather than the women excluded),322 the exclusion of all women of 
childbearing capacity seems an unduly high price to pay for the marginal 
benefit to be obtained by preventing those who are unknowingly at risk from 
exposing themselves to a small risk of fetal harm.323

The “acceptable alternative policies” requirement of the business necessity 
defense is perhaps the single most important element of that defense. In those 
situations in which it is clear that a workplace exposure operates exclusively 
through the woman to the detriment of the fetus, this element of the defense 
provides an incentive to the employer to develop an alternative to the 
exclusion of pregnant women.324

A number of alternative policies may be available to protect the health of 
workers’ offspring which have a less discriminatory effect than exclusionary 
policies. The first and most obvious alternative is to reduce exposures to the 
hazardous substance to non-hazardous levels. If an OSHA standard or the 
general duty clause of the OSH Act325 independently impose such a require
ment, failure to pursue that alternative should, without any further showing, 
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place the employer in violation of title VII.326 In the absence of a preexisting 
independent requirement of exposure levels that are safe for fetuses, reducing 
the level of exposure might still be an available alternative. If so, there can be 
little doubt that it is the least discriminatory alternative possible since it 
alleviates the need to single out a subgroup of workers for special treatment.

In regard to this, as well as other alternatives in fetal health cases, the 
meaning of the term “available” will undoubtedly be a major battle ground. 
Cleaning up the workplace may be a relatively inexpensive proposition327 or it 
may involve great costs and technological improvements.328 The courts must 
therefore become involved in an assessment of available technology and the 
cost of the workplace cleanup.329 Traditional title VII doctrine concerning 
costs will be relevant here.330 Another convenient reference point is OSH Act 
case law that determines the degree of safety that is economically and 
technologically “feasible” for employers.331

326. If there is a preexisting legal duty to eliminate toxic substances from the workplace such action 
should, as a matter of policy, be treated as an alternative that is “available” to the employer. Because it is 
the alternative most protective of employee health with the least effect on employment rights, the employer 
has no excuse for neglecting to implement it, and therefore should be considered in violation of title VII

327. Scavenging equipment that reduces exposure to anesthetic gases is, for example, a relatively 
inexpensive means of reducing exposure. Edmiston & Szekely, supra note 62, at 175 (scavenger device costs 
approximately $100).

328. Id. See also American Iron & Steel Inst. v. OSHA, 577 F.2d 825, 836 (3d Cir. 1978) (cost of 
industry-wide compliance with OSHA’s coke oven emission standard estimated between $240 million and 
$1,280 billion).

329. But cf. Transworld Airlines v. Hardison, 432 U.S. 63,80-81 (1977) (reasonable accommodations 
requirement, applicable to religious discrimination, does not require employer to give employee Saturdays 
off for religious observance when would violate seniority provisions of collective bargaining agreement; 
title VII does not require employer to discriminate against some employees in order to enable others to 
observe their Sabbath). See also Furnco Const. Corp. v. Waters, 438 U.S. 567 (1978). In Furnco, the Court 
stated rather categorically that “[cjourts are generally less competent than employers to restructure 
business practices, and unless mandated to do so by Congress they should not attempt it.” Id. at 578. 
Furnco was a discriminatory treatment case rather than a discriminatory effects case; the statement quoted 
above was embedded in a discussion of the inappropriateness of the court of appeals’ requirement that the 
employer show not only that it had a nondiscriminatory reason for its employment practice (the 
appropriate rebuttal to a prima facie case of intentional discrimination) but also that its hiring procedures 
allowed it to consider the largest number of minority applicants. Id. at 576-78.

Neither Hardison nor Furnco bear directly on the question of how courts should evaluate alternatives to 
neutral practices with discriminatory effects. Yet both suggest that the Supreme Court may place more 
limits on the degree to which courts are to second guess employers in their selection of employment policies 
and practices than the lower federal courts have been inclined to impose upon themselves. See notes 330-31 
infra and text accompanying notes 339-42 infra.

330. Robinson v. Lorillard is typical of discriminatory effects cases in stating that "[wjhile considera
tions of economy and efficiency will often be relevant to determining the existence of business necessity, 
dollar cost alone is not determinative." 444 F.2d 791, 798 n.8 (4th Cir. 1971). Thus, Robinson explains, 
“although there undoubtedly are significant costs involved in validating tests, Griggs requires that 
employment tests be abandoned if not specifically validated as job-related." Id. Moreover, the costs of 
changing employment practices will not “validate the racially differential effects of an otherwise unlawful 
employment practice.” Id. at 800. See also United States v. N.L. Indus. Inc., 479 F.2d 354, 366 (8th Cir. 
1973) (allegation that training costs of alternative seniority policy would render plant uncompetitive 
rejected); United States v. Bethlehem Steel Corp., 446 F.2d 652, 662 (W.D. Mo. 1978); cf. Los Angeles 
Dep’t of Water & Power v. Manhart, 435 U.S. 702, 716-17 (1978) (cost defense not available under title VII 
when policy facially discriminatory on basis of sex).

331. Unfortunately, the Supreme Court has not yet provided clear guidance on this question. In 
Industrial Union Dep’t v. American Petroleum Inst., 100 S. Ct. 2844 (1980), a plurality of the Court, per
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A second alternative that maximizes the goals of worker health and equal 
employment is the temporary removal and transfer, rather than the exclusion, 
of the worker. There is significant precedent for viewing this as a viable and 
less discriminatory alternative in situations involving hazards to fetal health 
in which the reduction of exposure levels is not possible. First, OSHA adopted 
such an approach in its recent Standard for Occupational Exposure to 
Lead.332 Under the Lead Standard, employees have the option of being 
removed temporarily from the hazardous job with transfer to another job if 
one is available.333 As an incentive to voluntary removal, original wage rates 
and seniority rights are maintained while employees work in unexposed 
jobs.334 Second, the EEOC, in one of only two decisions that involve 
workplace hazards, has subscribed to this alternative. In Decision No. 75- 
05 5,335 the employer told the pregnant charging party, who was exposed to 
radiation, that she must take a leave of absence without pay or resign.336 The 
agency applied the Robinson standard and identified a temporary transfer at 
original salary as a reasonable alternative that the employer should have 
adopted.337 The employer was found to be in violation of title VII.338

Justice Stevens, declared that the Occupational Safety and Health Act requires the Secretary of Labor to 
find, as a threshold matter, whether the toxic substance in question “poses a significant health risk in the 
workplace and that a new, lower standard is therefore ‘reasonably necessary or appropriate to provide safe 
or healthful employment or place of employment.” Id. at 2850. Because OSHA had failed to answer the 
threshold question, the plurality found it unnecessary to reach the further question whether, as the court of 
appeals held, there must be a reasonable correlation between costs and benefits of a standard, or whether, 
as the Government contended, the Secretary is required to promulgate a standard that goes as far as 
technologically and economically possible to eliminate the risk. Id. Justice Powell agreed with the court of 
appeals standard. Id. at 2876 (Powell, J., concurring). Four justices dissented. Id. at 2887 (Marshall, J., 
with Brennan, White & Blackmun, JJ., dissenting).

The lower federal courts are divided on the question of how the cost-benefit equation should be applied 
in the OSHA context. Compare Industrial Union Dep’t v. American Petroleum Inst., 581 F.2d 493, 504 
(5th Cir. 1978) (Secretary of Labor must calculate approximate number of lives standard will save and 
balance benefits against cost of standard in determining level of protection) with Industrial Union Dept. v. 
Hodgson, 499 F.2d 467, 476-78 (D.C. Cir. 1976) (statute requires OSHA set standard that most adequately 
and feasibly assures, on basis of best available evidence, that no employee will suffer material impairment of 
health or functional capacity; “feasibility" includes economic as well as technological feasibility); Society of 
Plastics Indus. Inc. v. OSHA, 509 F.2d 1301, 1308-09 (2d Cir. 1975) (Occupational Safety and Health Act 
requires Secretary to act to protect working person even when existing methodology or research deficient; 
Secretary may set standards that require improvements in existing technology).

332 Preamble to OSHA Lead Standard, 43 Fed. Reg. 54,423 (1975) (employers must give temporary 
transfer to persons with blood lead level over 30 ug/100 g who plan to become parents).

333. Id. at 53,014.
334. Id. at 54,365. The rationale for this provision is set forth, in part, in the lead standard preamble’s 

description of the black lung medical removal plan. Id. The lack of full employee participation in that 
program, according to the preamble, was in large part due to the effect on the wage rate of transfer of 
miners with black lung. The rate retention provision set forth in the lead standard is designed to eliminate 
this disincentive to participation. Id. at 52,973, 54,448.

335. EEOC Dec. H 6443 (Oct. 29, 1974).
336. Id.
337. Id. In Decision No. 74-072, the charging party, respondent hospital’s first female X-ray 

technician, was told she would have to resign when she became pregnant in order to protect the health of 
her unborn child. EEOC Dec. 11 6442 (Nov. 14, 1974). The EEOC, applying the Robinson v. Lorillard 
standard, held that there was reasonable cause to believe the employer violated title VII because it failed to 
show why it could not have resorted to a less discriminatory alternative. Id. The Commission suggested 
that the employer could have given the charging party sick leave and maternity benefits instead of firing 
her. Id.

338. EEOC Dec. U 6443 (Oct. 29, 1974).



1981] Title VII and Fetal Health 701

There are, undoubtedly, other alternative practices that can be considered 
if it is not feasible to reduce exposure to safe levels and temporary removal is 
not an available alternative. The EEOC-Labor Department Proposed Guide
lines on Employment Discrimination and Reproductive Health gave as 
examples of alternative practices the use of respirators or other protective 
devices and the substitution of less hazardous products.339 In any event, the 
existence of viable alternatives to any exclusionary policy chosen by the 
employer will have to be assessed on an individual basis, in light of the 
particular circumstance of the employer, under traditional title VII princi
ples.

339. 45 Fed. Reg. 7517 (1980), withdrawn, 46 Fed. Reg. 3916 (1981). Respirators are, at best, only a 
temporary solution. In the Executive Summary to its Lead Standard, OSHA ranks the means of control of 
exposures and gives a full explanation of its ranking. First are engineering controls, which “employ 
mechanical means or process redesign to eliminate, contain, divert, dilute, or collect lead emissions at their 
source.” Second are work practice controls, somewhat less desirable because they rely on employees for 
effectiveness. Last is personal protective equipment, of which respirators are an example. The Summary 
noted that respirators do not provide full respiratory protection and that they reduce hearing, vision, and 
mobility. Id. In addition, because respirators are designed to fit men, they pose a particular difficulty for 
women. Id. These factors should be taken into account by courts in determining the least discriminatory 
alternative under title VII.

Temporary layoff, another alternative, has obvious disadvantages for the worker. Under certain 
circumstances, however, it may give rise to sick leave or disability pay eligibility. If, for example, the 
company treated workers laid off in order to protect them from potential injury as eligible for sick leave or 
disability pay, title VII would require that the same treatment be extended to pregnant women. Equal 
Employment Opportunity Commission, Guidelines on Pregnancy, 29 C.F.R. § 1604.10 (1979).

340. See notes 130-31 supra and accompanying text (epidemiological studies focus almost exclusively 
on associations between maternal teratogen exposure and fetal harm).

341. 45 Fed. Reg. 7516 (1980), withdrawn, 46 Fed. Reg. 3916 (1981).

Finally, difficult questions arise when the disparate effect of an employer’s 
facially neutral rule can be traced to the fact that there is clear evidence of risk 
of harm to a fetus through maternal exposure and no evidence exists 
concerning other avenues of harm. This scenario is not unlikely: Scientific 
research focusing solely on maternal exposure is common.340

Arguably, in this situation, the employer can successfully show that the 
challenged practice effectively implements its business purpose. The em
ployer will have acted on the best available information and, based on that 
limited information, will be applying the policy to the only group for which 
there is evidence of harm. Under such an approach, there would remain only 
the question whether a less discriminatory way of achieving the employer’s 
goal exists. Another option is to reject this showing as insufficient on the not 
unreasonable assumption that if evidence concerning the opposite sex were 
available it would demonstrate a similar fetal effect. While this approach has 
the advantage of preventing the use of previously sex-biased research as a 
basis for an employer policy that disadvantages women workers, its conse
quences are probably unacceptable. The result would be a title VII violation, 
requiring the employer to allow women at known risk back on a job until 
there is evidence with respect to men.

The Equal Employment Opportunity Commission, in its proposed Inter
pretive Guidelines on Employment Discrimination and Reproductive Haz
ards,341 had proposed an administrative compromise between the two ex
tremes. In the situation described above, the guidelines would have allowed 
the company a period of administrative grace in which it could apply its 
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policy, based on the one-sided evidence, to women (or men) only.342 However, 
the employer would have had to show, based on the evidence it had, that the 
policy was narrowly tailored and that there was no less discriminatory 
alternative to the policy in effect.343 Moreover, the administrative grace 
period, somewhat misleadingly entitled the “temporary emergency exclu
sion”344 by the EEOC, would have been available only on the condition that 
the employer attempt to supply the missing research by embarking upon a 
study on its own or in combination with others in the industry, or by 
commissioning the research.345 If the employer did not have the capacity to 
conduct or sponsor the necessary research, OSHA would have responded to 
requests for assistance.346 Thus, the “temporary emergency exclusion” would 
have operated as a kind of “science forcing” mechanism, providing an 
incentive to develop a comprehensive picture of the fetal health hazards of a 
particular substance while minimizing the burden on workers caused by one
sided knowledge.347

The benefits of such a provision to the long term understanding of fetal 
hazards in the workplace and equal employment opportunity are obvious, but 
the burden the provision would have imposed on the employer is also 
manifest. Such burdens are not, however, unprecedented. A close analogy is 
provided by the rigorous and professional validation studies required of 
employers to justify job tests where such tests have a disproportionate impact 
on blacks or other groups protected from discrimination by title VII.348 The

342. Id. at 7517.
343. Id.
344 Id. “Temporary emergency measure” would be a more appropriate term. In many cases, the 

temporary emergency exclusion would not authorize exclusion because there would be other, less 
discriminatory, alternatives available.

345. Id.
346. Id.
347. Id. The Toxic Substances Control Act of 1976 (TSCA) places the burden of developing 

information on the producers of toxic substances. 15 U.S.C. § 2601-29 (Supp. II 1978). TSCA empowers 
the Environmental Protection Agency (EPA) to regulate hazardous chemical substances when “there is a 
reasonable basis to conclude that the manufacture, processing, distribution, use or disposal of a substance 
presents an unreasonable risk of injury to human health." Id. § 2605(a). The administrator, under the Act, 
has a range of regulatory actions available, including prohibiting the manufacture, processing or 
distribution of a substance, limiting its permitted uses, and requiring that the substance be accompanied by 
warnings and handling instructions. Id. § 2605 (a)(l)-(3). To effectuate the Act’s stated policy that “the 
development of [adequate data with respect to the effect of chemical substances on health and the 
environment] should be the responsibility of those who manufacture and those who process such chemical 
substances and mixtures,” the Administrator can issue rules identifying chemicals that must be tested by 
industry and establishing standards for the development of test data. Id. §§ 2601(b)(1), 2603(a). The 
standards may require testing for carcinogenesis, mutagenesis, teratogenesis, behavioral disorders, 
cumulative or synergistic effects, and “any other effect which may present an unreasonable risk of injury to 
health or the environment.” Id. § 2603(b)(2)(A). The Act requires the creation of an interagency 
committee to make recommendations to the Administrator respecting chemicals to which he should give 
priority regulatory attention. Id. § 2603(e)(1)(A). The committee, in making its recommendations, must 
give “priority attention” to substances known and suspected of causing cancer, gene mutations, or birth 
defects; and the Administrator must initiate regulatory action if there is a reasonable basis to conclude such 
substances represent significant risk of serious or widespread harm. Id. § 2603(e)(1)(B). Unlike the 
Occupational Safety and Health Act, TSCA also provides that private individuals may bring suit under the 
Act. Id. § 2619.

348. The analogy between the business necessity defense in testing context and reproductive hazards 
context is close. The testing validation process set forth in the EEOC guidelines, and in the subsequent joint 
EEOC-Department of Labor guidelines, is based upon established psychological test evaluation procedures 
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EEOC and Labor Department might have been justified in concluding that 
the one-sided information available regarding fetal hazards poses a threat to 
the employment of women of the magnitude and seriousness of that created 
for minority employment by unvalidated written examinations and that a 
temporary measure, utilized while the knowledge gap is being remedied, best 
serves the intent of title VII. In any event, such a provision is not for the 
courts to create. Unless or until a guideline is adopted by the agencies, the 
federal courts will apply the general principles discussed above to cases 
involving one-sided information. The courts will most probably find that the 
employer has carried its burden unless there exists an acceptable but less 
discriminatory alternative to the policy it has adopted.

Conclusion

When two strong policy goals compete with one another in a judicial 
setting, common sense and the principles of statutory interpretation suggest 
that the possibility of accommodation between the two goals should be 
explored. If one attempts to accomodate the policy embodied in the Occupa
tional Safety and Health Act—that of protecting the health and reproductive 
functions of workers—and that embodied in title VII—that of equal employ
ment opportunity for women—one discovers that the traditional theories of 
title VII analysis not only provide the basis for such an accommodation but 
allows an interpretation that enhances both.

The interpretation of title VII set forth in this article permits an employer 
to fashion a fetal protection policy that protects the health of the next 
generation and minimizes the likelihood of liability for harm to that 
generation. At the same time, this interpretation recognizes that the health of 
offspring of male workers may also be affected by workplace hazards and, as a 
consequence, prohibits the employer from directing such a policy only at 
women workers. It requires that the employer’s policy be facially neutral, that 
the employer inform itself of the hazards to both sexes, and that it apply its 
policy in a nondiscriminatory manner.

When, as a result of an investigation of potential fetal harm, the employer 
finds that workplace substances pose a fetal hazard through the exposure of 
workers of both sexes, the requirement of nondiscrimination may yield an 
additional and less obvious benefit. The option of excluding workers at risk

and requires a highly technical expert evaluation. Wilson, A Second Look at Griggs v. Duke Power 
Company: Ruminations on Job Testing, Discrimination, and the Role of Federal Courts, 58 Va. L. Rev. 
844, 858-64 (1972). The Griggs mandate that employment tests be “job-related" necessarily invoked the 
expertise and techniques already available for measuring the relationship between a test and the qualities 
for which the test is being given. The Supreme Court has not hesitated to require employers to rely upon 
that expertise. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 431 (1975) (discriminatory test 
impermissible unless shown by professionally acceptable methods to be predictive of work behavior 
relevant to job in question). Similarly, in assessing an employer’s business necessity defense in the 
reproductive hazards cases, the need to resort to empirical and scientific data and principles is inescapable 
if the validity of the employer's reproductive hazards policy is to be evaluated. The alternative is simply to 
abdicate title VlI’s principles in the face of a new, complex and necessarily technical realm.

The “temporary emergency exclusion” carried the analogy one step further. In the fetal hazards cases, 
as in the employment test cases, a burden would have been placed on the employer to use in-house expertise 
or acquire a consultant to perform technical studies designed to demonstrate the necessary nexus between 
the requirements of the business and the employer policy in question. 
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may well seem less attractive in light of such evidence than it did when the 
employer assumed that only women workers transmitted fetal hazards. A 
workplace composed exclusively of sterile men and women and post
menopausal women will be unappealing to most employers. Under these 
circumstances, the employer may be inspired to develop solutions short of 
exclusion, thus not only protecting itself from liability and advancing the 
health of offspring but promoting the employment interests of workers as 
well.

If, conversely, the investigation reveals that fetuses are at risk only through 
the exposure of women, the employer may wish to apply its policy exclusively 
to women. In this situation, where the interests of fetal health and equal 
employment opportunity conflict, traditional title VII principles allow a 
compromise of these interests: The employer should be allowed to implement 
a fetal protection policy while simultaneously seeking and implementing 
viable alternatives to the exclusion of women from the workplace.

Of course, title VII was not intended as a health-related legislative 
measure. The Act requires only that workers of both sexes be treated equally 
well or equally badly. If an employer chooses to ignore the problem of fetal 
health, the OSH Act and not title VII, is implicated.349 Similarly, if the 
employer acts but treats the employees equally, it need not choose the policy 
most consistent with health goals; again, the OSH Act, and not title VII 
dictates the employer’s responsibilities. Nonetheless, an interpretation of title 
VII that does not conflict with or undermine the goals of the OSH Act is 
worthy of consideration. When that interpretation has the additional virtues 
of conforming with established title VII principles, and promoting the 
principles underlying the OSH Act, as does the interpretation posited here, its 
claim to acceptance is strong.350

349. See notes 150-52 supra (discussing the OSH Act).
350. The first case to decide the issues discussed in this article is EEOC v. Olin Corp., 24 Fair Empl. 

Prac. Cas. 1646 (W D.N. Car. 1980). In that case, a large and complex pattern and practice action, the 
EEOC raised numerous claims of discrimination on the basis of race and sex, including discrimination in 
recruitment, hiring, job assignments, promotion, and termination. In addition, it challenged the exclusion 
of women “of childbearing capability” from job classifications where they would be exposed to certain 
chemicals, not identified by the court, that were “known or suspected abortifacient or teratogenic agents,” 
and the exclusion of pregnant women from additional job classifications. Id. at 1658-59. The court found 
that the policy was not instituted or maintained with the intent or purpose to discriminate against women 
in violation of title VII Id. at 1664. The court apparently overlooked the Pregnancy Discrimination Act, 
which would render such a policy facial sex discrimination, see text accompanying notes 222-34 supra, and 
for this reason did not reach the question whether the bfoq defense is available in such a case.
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With the recent publication of the American Bar Association's 
proposed Model Rules of Professional Conduct, the questions of 
lawyer competence and discipline again have confronted the or
ganized bar. In this article, Professor Martyn examines the role of 
the bar disciplinary process as a means of ensuring lawyer compe
tence. Professor Martyn concludes that the traditional grievance 
process is ineffective because of the lack of resources and the self- 
protective attitude of the bar. Existing alternative competency 
controls, including entry standards and outside regulation, are also 
rejected as inadequate enforcement mechanisms. Professor Martyn 
concludes that limited structural changes in the existing disciplinary 
system will serve to strengthen the grievance process and aid the bar 
in its development of competence criteria. She advocates increased 
publicity in the grievance process, increased lay representation at the 
screening, investigation, and hearing stages, and a requirement that 
grievance administrators monitor civil malpractice suits.

Post-Watergate recognition of the necessity for ethical awareness has 
placed new emphasis on the often vague rules of conduct that regulate 
lawyers’ professional activities. The bar’s self-conscious reexamination of 
these rules has recently culminated in the American Bar Association’s 
proposed Model Rules of Professional Conduct1 (ABA Model Rules). The 
format, style, and content of this discussion draft represent a brave attempt to 
clarify the legal and ethical duties of lawyers in a variety of situations. In 
particular, the ABA Model Rules specify and expand the requirements of 
competent legal representation,2 a subject largely ignored in previous codes of 
legal ethics.

‘Associate Professor of Law, Wayne State University; Visiting Associate Professor of Law, University 
ofToledo. B.A, 1969, Saint Olaf College; J.D. 1974, Marquette University Law School. Ann Kennedy, Lee 
Pizzimenti, and Peter Fales have all aided me immeasurably in their research efforts. Ms. Kennedy and 
Ms. Pizzimenti are both students at Wayne State University Law School; Mr. Fales is a student at the 
Univeristy of Toledo College of Law.

1. ABA Model Rules of Professional Conduct (Discussion Draft 1980) [hereinafter ABA 
Model Rules].

2. See id. rule 1.1 (adequate competence includes specific legal knowledge, skill, efficiency, thorough
ness, and preparation employed in acceptable legal practice).

The term "competence” will be used in this article to refer to those abilities necessary to create and 
maintain an adequate lawyer-client relationship. It includes, but is not limited to, the degree of skill and 
knowledge required by the civil malpractice standard, as well as adequate lawyer-client communication 
required by the fiduciary duty of diligence and trust. See Martyn. Informed Consent in the Practice of Law, 
48 Geo. Wash. L. Rev. 307, 321-33 (1980) (civil malpractice standard requires skill and knowledge 
normally possessed by lawyers in community; lawyer under fiduciary duty to advise client of all important 
information) [hereinafter Martyn, Informed Consent]

705



706 The Georgetown Law Journal [Vol. 69:705

If these rules are to have more than an exhortative effect, however, they 
must be enforced by a process both responsive to consumer complaints and 
fair to individual lawyers. Unfortunately, the current enforcement mecha
nism—which would administer this new plethora of rules—is functionally 
and theoretically ill-prepared to handle that task. The spectrum of issues 
presented by the ABA Model Rules renews and frequently exacerbates the 
problems of the disciplinary process.

This article will review the attorney disciplinary process and the un
willingness of lawyers implementing the process to respond to issues of lawyer 
competence. It will examine the extent to which the ABA Model Rules 
change the jurisdiction and thereby the power and discretion of the grievance 
administrator. Alternatives to competency review through the disciplinary 
process, including complete deregulation and outside regulation through 
legislation, are discussed in an attempt to isolate the proposed mechanisms 
most likely to respond adequately to aggrieved clients.

The article recommends implementation of certain specific and feasible 
reforms of the traditional grievance process. These reforms would enable the 
organized bar adequately to monitor and hence to assure attorney compe
tence. In particular, the article suggests that the bar publicize some grievance 
proceedings and develop systematic, historical recordkeeping systems as a 
means of checking administrative prosecutorial discretion. Finally, the article 
recommends that lay representation in grievance proceedings be increased at 
both the investigative and hearing levels and that the bar detect patterns of 
attorney incompetency by monitoring civil malpractice actions.

I. The Bar Grievance Process

Lawyers, like all individuals, are subject to criminal and civil sanctions for 
violations of the law. Like other p nfessionals, lawyers may also be subject to 
minimal statutory admission and delicensing requirements.* 3 The ultimate 

This article does not distinguish between a specific instance of inadequate performance by a lawyer, 
which may be the basis for a civil malpractice suit or an allegation of a breach of fiduciary duty, and the 
general capacity of a lawyer to render adequate service in every context. It assumes that competence is both 
a general condition and a specific requirement of each attorney-client interaction. Cf. ALI-ABA Comm, 
on Continuing Professional Education, A Model Peer Review System § 1 (Discussion Draft 
April 15, 1980) (knowledge, skill, efficient practice management, ability to identify issues beyond one’s own 
competence, preparation and follow through, and intellectual, emotional, and physical capability all 
essential to lawyer competency) [her. inafter Modei Peer Review System]; The Roscoe Pound 
American Trial Lawyers Foundation, The American Lawyers Code of Conduct rule 4.1 
(Discussion Draft June, 1980) (minimum competence is skill and care commensurate with that afforded 
clients by other lawyers in similar matters). The ATLA Code further specifies that a lawyer must take all 
legal actions, including research, necessary and reasonably available to protect and advance a client’s 
interests. Id. rules 4.2-4.3. Lawyers are also required under the ATLA Code to keep clients “currently 
apprised of all significant developments in the matter entrusted .. . .’’ Id. rule 4.5.

3. See, e.g.. In re Opinion of the Justices, 279 Mass. 607, 611, 180 N.E. 725, 727 (1932) (legislature may 
specify minimum qualifications and accomplishments for members of the bar); In re Applicants for 
License, 143 N.C. 1, 5, 55 S.E. 635, 636 (1906) (legislature may prescribe attorney regulations and 
qualifications); Steele, Cleaning Up the Legal Profession: The Power to Discipline—The Judiciary and the 
Legislature, 20 Ariz. L. Rev. 413, 418 (1978) (general recognition that legislature can enact reasonable 
regulations governing attorney admission to bar and disbarment).
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power both to admit and to discipline lawyers, however, remains with the 
judiciary.4

The English tradition of judicial control over legal officers5 has been 
buttressed in the United States by the separation of powers doctrine, which 
vests almost exclusive control of the legal profession in the hands of a select 
group of its members: the courts.6 Thus, unlike other professionals, who are 
supervised by state regulatory agencies, lawyers remain a virtually self
regulated profession. The legal “guild’s” ability to avoid regulation by the 
legislative branch of government7 and the marketplace, is perhaps attributable 
as much to the complexity of our system of legal services as to the political 
power of the organized bar.8

A. THE FORUM

During the past century, lawyers have been remarkably successful in 
convincing the courts to accept their assistance in regulating the legal 
profession. Today, over two-thirds of the states have integrated the bar by 
requiring membership of all attorneys.9 A portion of the mandatory dues 
assessment is applied to the administrative costs of admission and discipline.10

4. See, e.g., N.J. Const, art. 6, § 2, para. 3 (1971) (Supreme Court shall make rules governing 
administration of state courts and have jurisdiction over admission and discipline of attorneys); State v. 
Cook, 84 Wash. 2d 342. 345, 525 P.2d 761, 763 (1974) (authority to admit counsel historically vested 
exclusively in judiciary; Supreme Court inherently empowered to make ultimate determination): Okla. 
Stat. Ann. tit. 5, § 13 (West 1966) (exclusive power to discipline and disbar attorneys and prescribe rules 
of conduct in state supreme court); Wise. Sup. Ct. R. 10.02(1) (Jan. 1, 1980) (state bar rules adopted in 
exercise of court’s inherent authority over lawyers as officers of court); cf Dorf, Disbarment in the United 
States; Who Shall do the Noisome Work?, 12 Colum. J.L. & Soc. Prob. 1, 8 (1975) (every state except 
Texas recognizes inherent judicial power to admit and discipline attorneys). Texas has recently recognized 
this inherent judicial power. Eichelberger v. Eichelberger, 582 S.W.2d 395, 398 n.l (Tex. 1979).

5. See In re Day, 181 Ill. 73, 84-85, 54 N.E. 646, 649 (1899) (power to admit and discipline attorneys 
granted to judiciary by King of England in 1292); accord. Dorf, supra note 4. at 4-6; Steele, supra note 3. at 
414.

6. See Ex parte Garland, 71 U.S. 333, 378, 4Wall 333, 378 (1866) (congressionally established attorney 
oath of national allegiance unconstitutional; attorneys officers of court and admitted by judicial order, not 
officers of United States elected or appointed in manner prescribed by Constitution); Steele, supra note 3, at 
417 (power to admit and discipline attorneys vested exclusively in federal judicial system); cf. Wolfram, 
Barriers to Effective Public Participation in Regulation of the Legal Profession. 62 Minn. I Rl \ . 619, 636- 
41 (1978) (state supreme courts maintain exclusive control over regulation of practice of law).

7. See Bates v. State Bar of Ariz., 433 U.S. 350, 383 (1977) (statute prohibiting attorney advertising 
violates attorneys’ first amendment rights); Steele, supra note 3, at 417 (no congressional attempts after Ex 
Parte Garland to exert legislative influence on admission and discipline of attorneys). But see Goldfarb v. 
Virginia State Bar. 421 U.S. 773, 793 (1975) (attorney minimum fee schedule violates Sherman Act).

Harry A. Garfield, II, Assistant Regional Director of the Federal Trade Commission’s Boston office, 
advocates removal of state and local regulations and restrictions on forms of practice that might inhibit 
competition and thereby deprive consumers of access to alternative legal service systems. Remarks of 
Harry A. Garfield, II. Assistant Regional Director. Federal Trade Commission, Boston, Massachusetts 
(ABA National Workshop on Disciplinary Law and Procedure, June 2, 1978).

8. See Wolfram, supra note 6, at 625-30 (public mystification by law and lawyers’ asserted exclusive 
ability to define legal ethics together discourage public participation in regulation of lawyers).

9. Wis. B. Bull., Dec. 1977, at 36. Integration has been achieved by both statute and court order 
Glaser, The Organization of the Integrated Bar, reprinted in The Lawyer in Modern Society 386 (V 
Countryman, T. Finman & T. Schneyer eds. 1976).

10. Local voluntary bar associations often participate in disciplinary investigations. Id. at 391. In 
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Broad powers are conferred on state bar organizations in all phases of 
professional regulation although most rules remain subject to final approval 
by the highest state court.* 11

jurisdictions without integrated bars, admission and discipline are often funded by direct fee assessments by 
the highest state court. See Cantor v. Supreme Court of Pa., 353 F. Supp. 1307, 1315-17 (E.D. Pa. 1973) 
(Pennsylvania Supreme Court's imposition of annual fees not violative of constitutional guarantee of 
republican form of government).

11. Glaser, supra note 9, at 386-91 (state supreme courts must approve almost all state bar actions).
12. See ABA Code of Professional Responsibility, at i (Code of Professional Responsibility 

adopted in 1969 by ABA House of Delegates; superseding 32 Canons of Professional Ethics in effect since 
1908) [hereinafter ABA Code], See generally H. Drinker, Legal Ethics 23-26(1953).

13. See In re Dellinger, 461 F.2d 389, 400 (7th Cir. 1972) (court has power to issue contempt citation to 
counsel who allegedly insulted trial judge’s honesty and integrity throughout trial).

14. See generally Cinerama 5, Ltd. v. Cinerama, Inc., 528 F.2d 1384, 1387 (2d Cir. 1976) (plaintiffs 
antitrust counsel disqualified because member of firm representing defendant in separate antitrust action 
on some issues); General Motors Corp. v. City of New York, 501 F.2d 639, 652 (2d Cir. 1974) (former 
Department of Justice attorney who prepared antitrust action against bus manufacturer disqualified from 
later representation of New York City against same manufacturer because of appearance of impropriety); 
Yablonski v. United Mme Workers, 448 F,2d 1175, 1182 (D.C. Cir. 1971) (outside union counsel 
disqualified from representing plaintiff union members in derivative suit against union and officers because 
representing defendant union president in related lawsuit); Ennis v. Ennis, 88 Wis. 2d 82, 100, 276 N.W.2d 
341, 348 (Ct. App. 1979) (attorney employed by firm that represented ex-husband in divorce action 
disqualified from representing ex-wife in subsequent support proceeding).

15. See Ex parte Wall, 107 U.S. 265, 290 (1882) (court may exercise summary power to disbar attorney 
in view of evasive denial of disciplinary charge, clarity of proof, and failure to offer contrary evidence); cf. 
United States v. Dinty, 538 F.2d 1214, 1224 (5th Cir. 1976) (trial judge's order to attorney to leave 
courtroom when attorney demonstrated subsequent likelihood of continued disruption of trial proceeding 
not abuse of discretion).

16. Glaser, supra note 9, at 389 (bar executive board disciplinary decisions subject to state supreme 
court review; weight and effect of board’s decisions vary greatly among states).

17. See In re Ruffalo, 390 U.S. 544, 550-51 (1968) (disbarment designed to protect public); Ex parte 
Wall, 107 U.S. 265, 288 (1882) (disciplinary proceeding designed to protect courts from attorneys unfit to 
practice); Marks & Cathcart, Discipline Within the Legal Profession: Is it Self-Regulation?, 1974 U. III. 
L.F. 193, 203 (ABA Code consistent with notion that bar guardian of public interest and can best discipline 
members); Steele & Nimmer, Lawyers. Clients, and Professional Regulation, 1976 Am. B. Foundation 
Research J. 917, 925 (disciplinary enforcement proceedings designed to cleanse and purify profession, not 
to punish lawyers).

18. See In re Ruffalo, 390 U.S. 544, 550 (1968) (lawyer entitled to notice of charge in disbarment 
proceeding); Spevack v. Klein, 385 U.S. 51 1, 516 (1967) (lawyer may invoke fifth amendment privilege 
against self-incrimination in disbarment proceeding); In re Ming 469 F.2d 1352, 1356 (7th Cir. 1972) 
(lawyer entitled to notice of hearing and opportunity to confront and cross-examine witnesses in 
disciplinary proceeding).

The courts have also accepted the assistance of private bar associations, 
particularly the American Bar Association, in promulgating rules governing 
the conduct of practicing attorneys.12 These rules, and the associations that 
spawned them, gained official status through recommendations by local and 
state bar associations to the highest state courts. Violations of these rules are 
reported to a disciplinary board operated by groups of lawyers organized at 
either the state or local level. If attorney misconduct directly affects the 
judicial process, a court may exercise its summary power to issue a contempt 
citation,13 or to dismiss14 or disbar15 an attorney. Most complaints about 
lawyers, however, are funneled to the bar-managed grievance process. The 
result of this process is subject to final review by the highest state courts.16

The disciplinary forum of the bar resembles both the civil and criminal 
processes in some respects. The theoretical justification of the disciplinary 
forum—protection of the public17-— and its inherent due process guarantees18 
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are reminiscent of the criminal process.19 The potential loss of livelihood 
through disbarment is a more severe penalty than a misdemeanor fine,20 but it 
is less severe than total loss of liberty associated with a felony conviction. 
Finally, the aggrieved client, like the criminal complainant, is not compen
sated for his loss.21

The rules governing attorney discipline, however, are often far less precise 
than criminal statutes.22 Many of these rules have developed on a case-by-case 
basis over a long period of time.23 Moreover, the burden of proof is likely to be 
lower than that required for a criminal conviction, although it is often higher 
than that necessary in a civil suit.24

During the past decade, the increasing number of attorneys, combined with 
growing public awareness of attorney misconduct, has lead to increased 
scrutiny of the bar grievance mechanism. A number of studies highlight not 
only the efficiencies and the failings of the process, but also the differences 
between lay and professional conceptions of lawyer discipline.25

In 1970, the American Bar Association Special Committee on Evaluation 
of Disciplinary Enforcement, chaired by former Supreme Court Justice 
Thomas Clark, reported the existence of a “scandalous situation” requiring 
“the immediate attention of the profession.”26 The Clark Committee found 
that grievance procedures suffered from overly decentralized organization,27 
insufficient funding and staffing,28 and inadequate procedures.29 The result

19. See In re Ruffalo, 390 U.S. 544, 550-51 (disciplinary proceedings of quasi-criminal nature); 
Erdmann v. Stevens, 458 F.2d 1205, 1209 (2d Cir. 1972) (disciplinary proceeding comparable to criminal 
proceeding).

20. See Erdmann v. Stevens, 458 F.2d 1205, 1210 (2d Cir. 1972) (license to practice law represents 
attorney's livelihood; loss of license may be greater punishment than fine). The Erdmann court also noted 
that disciplinary measures against an attorney may threaten the loss of professional reputation, which may 
harm the lawyer’s client relations and adversely affect his ability to carry out professional functions. Id.

21. See DeMouchel, The Attorney Grievance Commission: Its First Year, 1979 Mich. B.J. 637, 638 
(primary focus of Michigan Attorney Grievance Commission on licensure not compensation); cf. 
American Bar Ass’n, Special Comm, on Evaluation ol Disciplinary Enforcement, Problems 
and Recommendations in Disciplinary Enforcement 97 (Final Draft 1970) (fostering restitution 
fails to protect general public and inconsistent with effective disciplinary enforcement; restitution shall not 
justify termination of disciplinary investigation) [hereinafter Clark Report].

22. See Swett, Illinois Attorney Discipline, 26 De Paul L. Rev. 325, 332-33 (1977) (Illinois rules of 
attorney discipline less precise than rules in other areas of law); Comment, Discipline of Attorneys in 
Maryland, 35 Md. L. Rev. 236, 260-64 (1975) (categories of unfit character in attorney disciplinary statute 
provide no meaningful standard against which to measure attorney conduct).

23. See Swett, supra note 22, at 332-33 (Illinois rules on attorney discipline developed on case-by-case 
basis).

24. See Florida Bar v. Quick, 279 So. 2d 4, 8-9 (Fla. 1973) (clear and convincing standard applied tn 
disciplinary proceedings higher than civil standard but less stringent than criminal standard); cf. Nizinski 
v. State Bar, 14 Cal. 3d. 587, 595, 536 P.2d 72, 77, 121 Cal. Rptr. 824, 829 (1975); (convincing proof to 
reasonable certainty standard applies in bar disciplinary proceedings); In re Campbell. 95 Idaho 87. 89, 502 
P.2d 1100, 1102 (1972) (clear and undoubted preponderance of evidence standard applies in bar 
disciplinary proceedings); Committee on Legal Ethics v. Pence, 216 S.E.2d 236, 241 (W. Va. 1975) (full, 
clear, and preponderating standard applies in bar disciplinary proceedings); Dorf, supra note 4, at 64-65 
(no consensus regarding proper evidence standard in bar disciplinary proceedings).

25. See notes 26-45 infra and accompanying text (discussing studies).
26. Clark Report, supra note 21, at 1.
27. Id. at 5 (decentralized disciplinary jurisdiction results in substantial lack of uniformity in discipline 

imposed and impossible requirement that members of bar discipline one another).
28. Id. at 6 (lack of funding and staff results in inadequate independent investigation).
29. Id. at 7 (admonition procedure inadequate in many jurisdictions). 
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was a crisis in public confidence in the legal profession far more serious than 
that perceived by the bar.30

The Clark Committee discovered that attorneys disciplined in one jurisdic
tion were often admitted to practice in other jurisdictions31 and that lawyers 
convicted of serious crimes sometimes continued to practice for years 
thereafter.32 The Committee also found that inordinate delays in proceedings 
were commonplace due to complex disciplinary mechanisms33 and that 
attorneys were generally reluctant to report the professional misconduct of 
their peers, thereby undermining their professional accountability.34 The 
report, which was prefaced by a warning that prompt action was necessary if 
“fundamental changes . . . imposed by those outside the profession” were to 
be avoided,35 identified and discussed a total of thirty-six separate problems.

The reforms prescribed by the Clark Report are now in effect, in varying 
degrees, in nearly every jurisdiction.36 In an effort to measure the effect of 
these reforms, the American Bar Foundation funded an extensive empirical 
study of the public discipline of lawyers betweeen 1975 and 1978.37 This study

30. Id. at 2. Despite its biting criticism of the existing disciplinary mechanism, the Clark Report 
accepted the traditional concept of self-regulation without question. Id. at 10-18; see A. Kaufman, 
Problems in Professional Responsibility 522-23 (1976) (Clark Committee limited suggested reforms 
to improvement of present self-regulated system; no consideration of whether exclusive self-discipline 
preferable to lay participation); cf. Steele & Nimmer. supra note 17, at 922 n.4 (starting point for reform to 
reconceptualize and critically examine current regulatory practice).

31. Clark Report, supra note 21, at 116-21. Reciprocal action between federal and state courts is also 
a problem. See Tucker. Disbarment and the Supreme Court of the United States, Fed. B. J., Spring-Summer 
1978, at 43 (state court disbarment gives rise only to rebuttable presumption of unfitness to practice before 
Supreme Court). See also Forshee, Professional Responsibility in the Twenty-First Century, 39 Ohio St. L.J. 
689, 695 (1978) (lack of enforcement and uniformity of rules for lawyer discipline in federal courts 
triggered development of Model Federal Rules of Disciplinary Enforcement by United States Judicial 
Conference).

32. Clark Report, supra note 21. at 122-35. This result is often required by judicial interpretations of 
disciplinary rules. See In re Ming, 469 F.2d 1352, 1356 (7th Cir. 1972) (disciplinary action based on 
misdemeanor conviction cannot be initiated prior to exhaustion of appellate review); In re Riccardi, 182 
Cal. 675, 678-79, 189 P. 694, 695 (1920) (California disbarment statute's conviction requirement 
contemplates only final judgment not judgment pending appeal). Contra, In re McDonald, 292 Ala. 426, 
429, 296 So.2d 141. 143 (1974) (final judgment not required by rule mandating disbarment after 
conviction).

33. Clark Report, supra note 21, at 30-31; cf. Kentucky Bar Ass’n v. Vincent, 538 S.W.2d 39, 41-42 
(Ky 1976) (statute of limitations not applicable to attorney disciplinary charge arising five years after 
misconduct because disciplinary proceedings inherently judicial function); In re Penske, 269 Or. 146, 164, 
523 P.2d 1262, 1270 (statute of limitations no defense in disciplinary proceedings when attorney 
misconduct only reported after long delay), cert, denied, 420 U.S. 908 (1974); In re Green, 470 Pa. 164, 
169-70, 368 A.2d 245, 247-48 (1977) (technical violation of court time rule did not render disciplinary 
board’s report invalid).

34. Clark Report, supra note 21, at 167-71.
35. Id. at 9.
36. See Steele & Nimmer, supra note 17, at 940 (substantial degree of compliance with selected Clark 

Report procedural reforms); S. Tisher, L. Bernabei & M. Green, Bringing the Bar to Justice: A 
Comparative Study of Six Bar Associations 86-7 (1977) (many states revised disciplinary rules 
following issuance of Clark Report; four of five studied reorganized system on model recommended by 
Report). The degree of reform achieved following the Clark Report has been uneven, leading Steele and 
Nimmer to conclude that the impetus for reform is counterbalanced by a desire to maintain the status quo. 
Steele & Nimmer, supra note 17, at 942-94.

37. Standing Comm, on Professional Discipline of the National Center for Profes
sional Responsibility of the American Bar Ass’n, Statisicai Report Re: Pubi ic Discipline of 
Lawyers by Disciplinary Agencies 1975-78 (Sept. 1979) [hereinafter ABA Statistical Report]. 
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documented an overall increase in the number of disciplinary sanctions 
imposed during the years following publication of the Clark Report.38 
Nonetheless, Steele and Nimmer, who authored the report, also discovered 
that, in the same years, the sanctions imposed were less severe in almost every 
category than in the preceeding years.39 Moreover, Steele and Nimmer 
attributed the overall increase in disciplinary sanctions during the post-Clark 
Report years to marked increases in disciplinary sanctions in few jurisdic
tions.40 Approximately one-half of the state bar jurisdictions showed little or 
no change in the severity of sanctions in the years following 1970, and an 
additional twenty-two percent showed a decrease in average sanctions in the 
post-Clark Report period.41 Furthermore, during this same period the 
aggregate disbarment rate in twenty-nine states, in which approximately 
seventy-two percent of all lawyers practice, was only one-half that recorded 
prior to World War II.42

38. Id. chart II (part 2); accord, Steele & Nimmer, supra note 17, at 936.
39. Steele & Nimmer, supra note 17, at 936. The American Bar Association study confirmed the 

continuance of this trend during the 1975-78 period. ABA Statistical Report, supra note 37, chart II 
(part 1). There was a general decline in reported public disbarments by consent and suspensions. Id. Public 
reprimands declined only slightly, and dispositions such as fines, probation, restricted practice, and 
supervision increased by a factor of nine. Id.

40. Steele & Nimmer, supra note 17, at 938.
41. Id.
42. Id. Between 1977 and 1978 there was a marked decrease in the number of disbarments imposed in 

public disciplinary actions. ABA Statistical Report, supra note 37, chart II (part 1).
43. Steele & Nimmer, supra note 17, at 945.
44. Id. at 945. The presence or absence of funding increases appears to be unrelated to increases in the 

imposition of disciplinary sanctions. Id. at 944-45.
45. See Clark Report, supra note 21, at 1 (prevailing attitude of lawyers toward disciplinary 

enforcement ranges from apathy to outright hostility); id. at 167-71 (reluctance on part of lawyers and 
judges to report professional misconduct); id. at 175-78 (no training courses on ethical standards and 
disciplinary enforcement forjudges responsible for lawyer discipline); id. at 186-89 (limited ancillary bar 
association services to complement disciplinary agency's work).

46. See Forshee, supra note 31, at 689-91 (legal profession enjoys virtual monopoly over legal practice 
and regulation; legislative attempts to interfere rebuffed by courts).

47. See Clark Report, supra note 21, at 87-96 (effective disciplinary agencies need subpoena power, 
power to grant immunity to compel testimony, and informal admonition procedures); id. at 97-100 
(disciplinary investigation of serious misconduct should not terminate when restitution made).

48. See Wolfram, supra note 6, at 625-30 (lawyers and legal scholars believe profession best able to 

Steele and Nimmer also found that the degree of compliance with 
procedural reforms recommended by the Clark Report was not related to 
increased disciplinary action by grievance boards.43 Frequently, increased 
budget and staff resulted in larger caseloads, which in turn generated a 
marked decline in the number of disbarments.44 The reason for this apparent 
anomaly may be found in the uncooperative and sometimes hostile attitude of 
the bar toward the disciplinary process. This self-protective attitude of the 
profession, identified as an “ancillary problem” by the Clark Report,45 is in 
reality the central, and so far, intractable puzzle of professional discipline.

Disciplinary boards are theoretically a concomitant of the profession’s 
privilege of self-regulation. Because the bar is a monopoly relatively free from 
public sanction,46 effective public protection depends on a disciplinary 
apparatus that will remove those unfit to practice and deter others with 
similar proclivities.47 For the most part, lawyers have been thought best able 
to judge the conduct of members of the bar.48 Because these attorneys 
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recognize that any official action could trigger potential disbarment, they are 
often reluctant to find "unfitness to practice” except in the most obvious 
cases. Thus, attorneys who participate in the grievance process often identify 
and empathize with fellow lawyers who on occasion forget the law, neglect a 
case, or fail to communicate with a client.49 Of course, this attitude is justified 
in part by the quasi-criminal nature of the grievance process.50 The recogni
tion that a penalty is too severe for some errors, however, does not answer the 
broader question whether some redress should be offered to the complainant. 
The bar correctly perceives that the available sanctions are disproportionately 
severe for many mistakes in a lawyer’s practice. Unfortunately, this accurate 
perception ignores the entire issue of substantive competence standards.

define and police legal ethics).
49. See Lobe, Confessions of a Nonlawyer on A Disciplinary Board, 51 Fla. B.J. 76, 77 (1977) (lawyers on 

grievance board empathize with attorneys in neglect and lack of communication cases); Steele & Nimmer, 
supra note 17, at 973 (low rate of complaints from within profession function of mtraprofessional 
protectionism); cf. S. Tisher, L. Bernabei & M. Green, supra note 36, at 112 (lay representation on 
grievance boards would break legal fraternity’s inbred collusion). Many lawyers oppose the use of bar 
monitoring systems as a means of dealing with incompetent lawyers. See Comment, Once You're In: 
Maintaining Competence at the Bar, 56 Neb. L. Rev. 676, 677 n.6 (1977) (80% of respondents to ABA- 
ALI survey opposed bar monitoring systems) [hereinafter Comment, Once You're In], This attitude 
probably reflects that of the vast majority of the profession.

50. See notes 17-24 supra and accompanying text.
51. Steele & Nimmer, supra note 17, at 965-72. Examples of complaint allegations include fee disputes, 

delay, dishonesty, incompetent representation, conflict of interest, breach of confidence, theft, and fraud. 
Id. at 970-71.

52. Id. at 922-23 (few disciplinary agencies maintain significant self-initiating investigatory com
ponents).

53. Id. Complaints are also received from other attorneys, from nonprofessionals involved in a case, and 
as a result of public information about criminal prosecutions. Id. In Steele and Nimmer’s Michigan case 
study, these sources accounted for approximately 20% of the total complaints received. Id. at 973.

54. See Marks & Cathcart, supra note 17, at 216 (large proportion of complaints center on fee disputes, 
neglect, and other negligence; negligence related complaints rarely result in disciplinary sanctions); cf. 
Steele & Nimmer, supra note 17, at 974 (approximately two-thirds of complaints in Michigan case study 
concern fees, quality, and promptness of service).

55. See J. Carlin, Lawyers’ Ethics: A Survey of the New York City Bar 151 (1966). Carlin 

Complaints from lay persons to the grievance board reflect a different 
perspective on the regulatory process. The public believes that an articulation 
of specific professional standards by which to evaluate attorney conduct is 
more important than the possibility of disproportionate sanctions.51 Thus, 
determination of whether the lawyer acted “correctly” in a particular case is 
independent of, and may be more important than, the sanction ultimately 
imposed. Although this attitude ignores the procedural results of the current 
grievance process and the all or nothing application of the unfitness to 
practice standard, it accepts the theory of self-regulation literally by demand
ing accountability on a case-by-case, client-by-client basis. The result of the 
clash between these differing perceptions regarding the role of the grievance 
process is quite predictable. Although the vast majority of grievance commit
tees do not initiate disciplinary investigations52 but instead rely almost 
exclusively on complaints from aggrieved clients,53 disciplinary sanctions 
show no relation to the statistically dominant complaint of lawyer incom
petence.54

The failure of grievance boards to impose disciplinary sanctions in response 
to client complaints was first reported prior to the Clark Report by Carlin.55 



1981] Lawyer Discipline 713

In their seminal work based on post-Clark Report data, Marks and Cathcart 
documented the same result.56 Both prior to and following the Clark Report’s 
publication, criminal law offenses57 and lawyer advertising and solicitation58 
accounted for the majority of all sanctions imposed by grievance boards. No 
recorded case of disciplinary sanction can be found for lawyer misfeasance 
through incompetence.59

found that over 65% of the complaints filed with the New York City disciplinary agency between 1951 and 
1962 alleged client neglect or fee disputes. Id. The majority of these complaints were disposed of informally 
by the grievance committee staff either by a telephone call to or a brief meeting with the complainant or the 
lawyer involved. Id.

56. Marks & Cathcart, supra note 17, at 214-19, 225-30; cf. Steele & Nimmer, supra note 17, at 981 
(client complaints account for most of Michigan agency caseload and result in 60% of sanctions imposed). 
Conversely, investigations initiated by the Michigan agency accounted for 3.4% of the agency's caseload 
but led to 26.3% of all prosecutions and 40% of all public sanctions imposed. Id.

57. See Marks & Cathcart, supra note 17, at 217 (conversion, bribery, fraud, felony conviction, and 
income tax evasion cases reach formal hearings most frequently, and thus most likely to result in serious 
discipline). Disciplinary proceedings need not follow a criminal law violation but instead often follow 
conviction or an unsuccessful appeal. Steele & Nimmer, supra note 17, at 995 (serious sanctions not based 
on prior criminal convictions often based on conduct which is criminal though not subject of prosecution); 
see note 32 supra (discussing attorney discipline pending appeal of criminal conviction). Acquittal or 
dismissal of a criminal charge does not generally bar disciplinary action. See, e.g., Kissel v. Breskow, 579 
F.2d 425, 428 (7th Cir. 1978) (criminal acquittal does not bar disciplinary proceeding arising out of 
substantially same facts); Best v. State Bar of Cal., 57 Cal. 2d 633, 637-38, 371 P.2d 325, 327-28, 21 Cal. 
Rptr. 589, 591-92 (1962)(acquittal in criminal proceeding not bar to disciplinary action because purpose of 
disbarment proceeding protection of public and not punishment of accused); In re Advisory Opinion to 
Comm'n on Practice, 159 Mont. 541, 542-43, 495 P.2d 1 128, 1128-29 (1971) (criminal acquittal not bar to 
suspension or institution of disciplinary proceedings because conviction not condition precedent).

58. See Marks & Cathcart, supra note 17, at 217 (solicitation cases among dominant type that may 
result in serious discipline); Martyn, Lawyer Advertising: The Unique Relationship Between First 
Amendment and Antitrust Protections, 23 Wayne L. Rev. 167, 170 n.18 (1976) (bar committees probably 
devote more time to advertising and solicitation issues than any other ethical issue; one-third all ABA 
Ethics Opinions concern these issues).

59. Rosenthal, Evaluating the Competence of Lawyers, 11 Law & Soc’y Rev. 257, 267 n.8 (1976).
60. See notes 17-24 supra and accompanying text (discussing quasi-governmental nature of bar 

grievance proceedings).
61. See Marks & Cathcart, supra note 17, at 210 (disciplinary agency screening personnel’s attitude 

toward complainants ranged from respect to contempt and affected decision whether to treat communica
tion as inquiry or complaint). The public appears to be implicitly aware of the lack of a state bar forum. In 
interviews with 45 clients who expressed dissatisfactions with their attorney parallel to those actually 
reported to disciplinary agencies, Steele and Nimmer found only one who attempted to contact the State 
Bar. Steele & Nimmer, supra note 17, at 957. This client’s complaint was dismissed by the bar with the 
comment that the lawyer “had a fine reputation." Id. at 962.

62. ABA Code, supra note 12.

Lawyer self-regulation misleads the public to the extent that it purports to 
be a sufficient guarantor of lawyer competence.60 Client complaints received 
by bar grievance committees are sifted through the profession’s moral 
screen.61 Consequently, the questions regarding lawyer competency that 
concern most clients are given virtually no attention. Massive re-education of 
grievance personnel will be necessary before grievance boards can be expected 
to proceed against lawyers whose clients allege incompetent service.

B. THE RULES

The American Bar Association’s Code of Professional Responsibility62 
(ABA Code) reflects and endorses the current laissez-faire posture of the bar 
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in competence matters. Disciplinary Rule (DR) 6-101,63 which defines 
minimal standards of competence, is the first attempt by the bar to establish 
such standards within the strictures of the profession’s code of ethics.64 The 
bar has made little attempt, however, to relate this rule to the remainder of 
the Code or to other commentary about professional competence.65

63. ABA Code, supra note 12, DR 6-101. DR 6-101 gives the following definition of competence:

Failing to Act Competently

(A) A lawyer shall not:
(1) Handle a legal matter which he knows or should know he is not competent to handle 

without associating with him a lawyer who is competent to handle it.
(2) Handle a legal matter without preparation adequate in the circumstances.
(3) Neglect a legal matter entrusted to him.

Id.
64. No norm of competence can be found in the Canons of Professional Ethics. See generally Canons 

Of Professionai Ethics (1908). The Canons of Professional Ethics remained in effect until 1969, when 
the Code of Professional Responsibility was promulgated. See ABA Code, supra note 12, at i (1969 Model 
Code of Professional Responsibility revised previous Canons).

Under the Canons, authority to discipline for neglect or carelessness was sometimes found to be implicit 
in certain Canons. See In re Spanckeren, 81 Ariz. 54, 58, 299 P.2d 643, 645 (1956) (attorney’s gross 
negligence in probate matter violates Canon 21); In re Lanza, 24 N.J. 191, 196, 131 A.2d 497, 500 
(attorney’s negligence in failure to prosecute and misrepresentation to client of same violates Canons 15, 
21, 22, and 29).

65. See Marks & Cathcart, supra note 17. at 201 (application of of DR 6-101 difficult because of lack of 
meaningful frame of reference in Code, general literature, and professional tradition). Canon Six of the 
ABA Code contains fewer and shorter footnotes than any other section. See generally ABA Code, supra 
note 12, at 1. The footnotes are intended to relate Code provisions to the Canons, Opinions of the ABA 
Committee on Professional Ethics, and "a limited number of other sources." Id. at 1-2 n.l.

66. See ABA Code, supra note 12, DR 6-101( A)(3) n.6 (annual report for 1967-68 of New York City 
Bar Committee on Grievances showed more than half of offenses against client involved neglect). See also 
notes 54-56 supra and accompanying text (discussing predominance of client complaints about lawyer 
incompetency).

67. For discussions of the history and current status of attorney liability in civil malpractice suits see 
Averill, Attorney’s Liability to Third Persons for Negligent Malpractice, 2 Land & Water L. Rev. 379 
(1967); Coggin, Attorney Negligence—A Suit Within a Suit, 60 W. Va. L. Rev. 225 (1958); Isaacs, Liability 
of the Lawyer for Bad Advice, 24 Calif. L. Rev. 39 (1935); Probert & Hendricks, Lawyer Malpractice: 
Duty Relationships Beyond Contract, 55 Notre Dame Law. 708 (1980); Wade, The Attorney's Liability 
for Negligence, 12 Vand. L. Rev. 755 (1959).

Canon Six of the ABA Code apparently was a reaction to bar statistics 
indicating that over one-half of client complaints alleged neglect.66 The canon 
may also have been an attempt by the bar to direct the resolution of 
competence complaints from the civil malpractice forum67 to the internal 
grievance process so that the bar could maintain control over required 
standards of practice.
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Although the bar has vigorously defended much of the ABA Code from 
“outside” interpretation68 and attack,69 it has to date made few “internal” 
efforts to interpret Canon Six. The only official commentary appears to be 
Informal Opinion 1273.™ In that opinion, the American Bar Association’s 
Committee on Professional Ethics (Ethics Committee) discussed the applica
bility of DR 6-101 to a number of hypothetical situations.71 After concluding

68. Cf., e.g., Sperry v. Florida, 373 U.S. 379, 385 (1963) (preparation and prosecution of patent 
applications by nonlawyer registered to practice before United States Patent Office not unauthorized 
practice of law under state law); United States v. Standard Oil Co.. 136 F. Supp. 345, 367 (S.D.N.Y. 1955) 
(law firm not disqualified under Canons 6, 36, and 37 from representing oil company in overcharge 
prosecution when firm member former government counsel for party in related matter and relationship 
between lawsuit and related matter not substantial); Borden v. Borden, 277 A.2d 89, 92-93 (D.C. 1971) 
(defendant’s representation by legal services attorney constituted conflict of interest under DR 5-105(A) 
when plaintiff represented by different legal services attorney); Florida Bar v. Stupica, 33 So. 2d 683, 686 
(Fla. 1974) (publication of “Divorce Kit” including explanations, instructions, and advice for no-fault 
divorce proceedings constitutes unauthorized practice of law and violates Integration rule of Florida Bar); 
People v. Goodman, 366 Ill. 346, 358, 8 N.E.2d 941, 947 (nonlawyer representation of workman’s 
compensation claims and institution of suits before Industrial Commission constitutes unauthorized 
practice of law in violation of state constitution), cert, denied, 302 U.S. 728 (1936); Committee on 
Professional Ethics and Conduct of the Iowa State Bar Ass’n v. Crary, 245 N.W.2d 298, 306-07 (Iowa 
1976) (attorney’s knowing subordination of client’s perjury and proceeding in concert with another to 
nullify custody decree violates DR 1 - 102(A) and DR7-102(A)); State Bar v. Cramer, 399 Mich. 116, 137- 
38, 249 N.W.2d 1, 9 (1976) (nonlawyer’s preparation and filing of documents and counseling witnesses 
about testimony constitutes unauthorized practice of law in violation of Michigan statute); Goodman v. 
Beall, 130 Ohio St. 427, 434, 200 N.E. 470, 473 (1936) (nonlawyer’s conducting rehearing proceedings 
constitutes unauthorized practice of law in violation of Ohio statute); In re A, 276 Or. 225, 239-40, 554 
P.2d 479, 486 (1976) (no basis for discipline for failure to withdraw when disagreement at time between 
duty to disclose under DR 7-102 (B)(1) and duty to protect client’s confidences under DR 4-101; in future 
members of bar must withdraw when client refuses to allow disclosure of fraud perpetrated on tribunal); 
State v. Gulbankian, 54 Wise. 2d 599, 603, 196 N.W.2d 730, 732 (1972) (attorney’s drafting of will naming 
sister as beneficiary of substantial bequest and executrix with unlimited power of disposition violates 
common law prohibition against unprofessional conduct); Eagle Indem. Co. v. Industrial Accident 
Comm’n of Cal., 217 Cal. 244, 248-49, 18 P.2d 341, 343 (1933) (court order setting aside Industrial 
Accident Commission’s order declaring lien for claimant’s nonlawyer representative’s fee unwarranted; lay 
representation before commission never previously challenged and can only be prohibited by legislature).

69. Cf., e.g.. Ohralik v. State Bar of Ohio, 436 U.S. 447, 468 (1978) (application of DR 2-103(A) and 
DR 2-104 not violative of first and fourteenth amendments when state has legitimate interest in protecting 
public from in-person solicitation involving undue influence and overreaching); In re Primus, 436 U.S. 412, 
433 (1978) (DR 2-103(D)(5) ban on solicitation of plaintiffs by ACLU violates first and fourteenth 
amendments’ freedom of association and speech); Bates v. State Bar of Ariz., 433 U.S. 350, 384 (1977) 
(application of DR 2-101(B) violates first amendment because advertisement not false, deceptive, or 
misleading); Chicago Counsel of Lawyers v. Bauer, 522 F.2d 242, 254-59 (7th Cir. 1975) (application of 
DR 7-107 in criminal trial denies attorney’s first amendment rights because vague and overbroad), cert, 
denied, 427 U.S. 912 (1976); Surety Title Ins. Agency v. Virginia State Bar. 431 F. Supp. 298, 307-08 (E.D. 
Va. 1977) (State Bar Association’s issuance under DR 3-101(A) of unauthorized practice of law advisory 
opinions not within state action exemption to federal antitrust laws), vacated, 571 F.2d 205 (4th Cir. 1978); 
Hirschkop v. Virginia State Bar, 421 F. Supp. 1137, 1157 (E.D. Va. 1976) (DR 7-107 regulating trial 
publicity not violative of first amendment because reasonable time, place and manner regulation, not vague 
or overbroad, and strikes reasonable balance between sixth amendment fair trial right and first amendment 
freedom of speech right).

70. ABA Comm, on Professional Ethics. Informal Opinion No. 1273 (1973).
71. The hypothetical questions posed were as follows:

1. A lawyer is retained to seek redress for losses sustained by his client. A year elapses and his 
file reveals that he has taken little, if any, affirmative action in the matter. Has the lawyer 
violated DR 6-101? 
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that there was insufficient information to determine whether DR 6-101 would 
or had been violated in any of the postulated fact patterns, the Ethics 
Committee set forth a principle of broad import clarifying the distinction 
between the term “neglect” as used in DR 6-101(A)(3) and the concept of 
simple negligence.* 72 Neglect, according to the opinion, “involves more than a 
single act or omission”73 and is characterized not by inadvertent acts or 
omissions but by a “conscious disregard for the responsibility owed to the 
client.”74

2 Assume the lawyer engaged in necessary investigation and adequately prepares the claim, 
but he fails to file a suit within the applicable statute of limitations. Has the lawyer violated 
DR 6-101? Is it relevant whether the omission by the lawyer was inadvertent?
3. Assume a lawyer has not neglected the matter entrusted to him, is his ordinary negligence 
involving an affirmative act or omission grounds for disciplinary action?
4. Assume the lawyer for the plaintiff does in fact file the suit but not within the applicable 
statute of limitations. Defense counsel, however, fails to plead the affirmative defense of the 
statute of limitations, and the suit goes to trial. Has defense counsel violated DR 6-101?
5. A lawyer, a member of the bar for two years, is retained to defend a client charged with a 
criminal offense for which the maximum sentence that could be imposed is twenty years. The 
lawyer has some limited experience in minor criminal matters but has not previously handled 
a case of equivalent seriousness. The lawyer does not associate himself with experienced 
counsel and represents the defendant at trial. Has the lawyer violated DR 6-101?

Id.
72. Id.
73. Id.
14. Id.
75. See J.C. McNulty, Ethical Considerations in Malpractice Actions (unpublished manuscript on file 

at ABA Center for Attorney Discipline) (incompetence not sufficient ground for disciplinary action in 
absence of neglect); Gaudineer, Ethics and Malpractice, 26 Drake L. Rev. 88, 99 (1976-77) (pattern of 
indifference, carelessness, or habitual delay in handling client’s affairs constitutes neglect as defined in DR 
6-101); Steinberg, The Disciplinary Rules and Competence of Counsel: A Proposed Alternative, 11 Gonz L. 
Rev. 133, 133-34 (1975) (existing incompetence stems from negligence and inadequate preparation rather 
than lack of technical expertise); cf. Note, State Judicial Disciplinary Commissions and Prodeedings: 
Developing Administrative and Legal Standards for Evaluating Judicial Misconduct, 10 Rut.-Cam. L.J. 
685, 698-99 (1979) (willful judicial misconduct exists when judge grossly negligent).

76. See Steele & Nimmer, supra note 17, at 985 (few complaints actually prosecuted; complaints 
prosecuted limited to criminal deviance or violations of particularly important bar norms).

Clients also frequently file formal complaints alleging that attorneys have charged excessive fees. See 
note 55 supra (65% of complaints filed in 10-year period with New York City disciplinary agency alleged 
neglect or fee disputes). The ABA Code sanctions inaction in all but a small number of fee dispute 
situations. Canon Two specifies that unless the fee is “clearly excessive” an attorney may contract for any 
fee he wishes, despite the guidelines of DR 2- 106(b). ABA Code, supra note 12, DR 2-106(A) n.88. The 
ABA Code enumerates a number of factors to be considered as guides in determining the reasonableness of 
the fee charged. Id. DR 2-106(b); cf. City of Detroit v. Grinnel Corp., 495 F.2d 448, 469-71 (2d Cir. 1974) 
(courts should avoid awarding windfall attorneys' fees by calculating fees using number of hours worked, 
value of respective attorneys’ time, and accounting for intangibles like “risk factor”); Jezarian v. Csapo, 
483 F. Supp. 385, 387-88 (S.D.N.Y. 1979) (doubling of class action attorney’s award computed using 
Grinnel formula reasonable in light of risk and complexity of litigation); Kiser v. Miller, 364 F. Supp. 1311, 
1315, 1319 (D.D.C. 1973) (despite contingency fee arrangement, attorney only entitled to reasonable fee 

Implicit in the committee opinion is a point verified by empirical studies: 
only repeated acts of misconduct constitute incompetence of sufficient 
severity to justify official action.75 The ABA Code provides the bar with a 
theoretical basis for disciplinary inaction in all but the most obvious cases of 
lawyer incompetence. Empirical studies demonstrate that bar disciplinary 
committees in fact ignore most of the complaints alleging neglect.76 Thus, the 



1981] Lawyer Discipline 717

language of the ABA Code demonstrates that the bar, despite its jealous and 
zealous defense of its prerogative to define other ethical and trade restric
tions,77 is unable to deal appropriately with issues of competence. As a result, 
the ABA Code, like the grievance process, misleads the public. By encourag
ing consumer complaints about lawyer incompetence, Canon Six creates the 
impression that the bar is actively trying to resolve the competence problem. 
In reality, however, bar officials construe such language to justify the bar’s 
failure to respond to most consumer complaints.

determined by time and effort expended, novelty and difficulty of issues, skill, and risks), modified sub 
nom. Kiser v. Huge, 517 F.2d 1237 (D.C. Cir. 1974).

77. See notes 68-72 supra (discussing bar's defense of ABA Code).
78. Forshee, supra note 31, at 699 (improvement in ABA Code provision dealing with attorney 

competence badly needed).
79. See ABA Model Rules, supra note 1, rule 1.1 (lawyer shall represent client only in area in which 

lawyer can act with adequate competence).
80. Id.
81. The current civil malpractice standard focuses on the “skill and knowledge ordinarily possessed by 

attorneys under similar circumstances." R. Mallen & V. Levit, Legal Malpractice 164-65 (1977).
82. See ABA Model Rules, supra note 1, rule 1.2 (lawyer should act quickly on client matters).
83. See id. rule 1.4 (attorney obliged to advise client periodically about status of matter, comply with 

client’s reasonable requests for information, and explain legal and practical aspects of matter as well as 
alternative courses of action). Rule 1.6 also requires that a lawyer inform his client in writing of the legal 
fee. Id. rule 1.6.

84. Cfi, e.g., Gleason v. Title Guar. Co., 300 F.2d 813, 814 (5th Cir. 1962) (improper custom of falsely 
certifying that attorney personally examined title abstracts no defense to malpractice suit); Smith v. Lewis, 
13 Cal. 2d 349, 356, 360, 530 P.2d 589, 593, 596, 1 18 Cal. Rptr. 621, 625, 628 (1975) (in bank) (attorneys 
who did not perform reasonable amount of research failed to use skill, prudence, and diligence that lawyers 
of ordinary skill and capacity commonly possess and exercise); Dillard Smith Const. Co. v. Greene, 337 So. 
2d 841, 843 (Fla. Dist. Ct. App. 1976) (attorney’s negligent failure to read contract submitted by client for 
interpretation may be actionable even if some reasonably careful lawyers, after reading it, might give same 
advice). See also Martyn, Informed Consent, supra note 2, at 327-29 & 328 n.142 (1980) (Gleason, Smith. 
and Greene change basis of malpractice standard from custom to expectation of client).

The American Bar Association’s proposed Model Rules of Professional 
Conduct purport to introduce more stringent standards of competence.78 In 
fact, however, the ABA Model Rules may continue the deception perpetrated 
by the ABA Code. According to the ABA Model Rules, competence is the 
primary consideration in evaluating the client-lawyer relationship.79 Model 
Rule 1.1, unlike Canon Six of the ABA Code, attempts to define with some 
specificity the requirements of competence. The rule provides: “[A] lawyer 
shall undertake representation only in matters in which the lawyer can act 
with adequate competence. Adequate competence includes the specific legal 
knowledge, skill, efficiency, thoroughness, and preparation employed in 
acceptable practice by lawyers undertaking similar matters.”80 By focusing on 
qualities characteristic of “acceptable” practice, the rule’s requirements 
exceed those of the civil malpractice standard.81 Additional rules requiring 
attorney promptness on client matters82 and adequate lawyer-client commu
nication83 augment the ABA Model Rules’ basic tenent of competency.

Such rules are long overdue. They represent a rewording of some of the 
best judicial statements concerning the requirements of competent representa
tion84 and offer for the first time concrete guidance in rule form beyond the 
neglect standard of Canon Six. Although these rules attempt to delineate 
more carefully the bounds of competent legal representation, they do not 
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clarify the manner in which the bar is to make factual determinations in a 
given case.

The similarity of Model Rule 1.1 to the civil malpractice standard suggests 
that the rule’s drafters may intend the new competency rules to guide the 
courts when they set standards of civil liability.85 But the drafters of the ABA 
Model Rules, reiterating the position of the ABA Code, indicate that the rules 
should not represent grounds for imposing civil liability.86 Instead, violation 
of the new rules is a basis for imposing only professional sanctions.87 The 
disciplinary process, which has been poorly organized and has neglected 
competence matters in the past, must determine when to impose these 
sanctions. The drafters of the ABA Model Rules recognized the difficulty of 
policing the proposed expanded body of competence rules. Thus, the commit
tee suggested two palliatives: voluntary compliance reinforced by public and 
peer opinion, and discretionary enforcement through disciplinary proceed
ings.88

85. See note 81 supra and accompanying text (competence requirements of ABA Model Rules exceed 
requirements of civil malpractice standard).

86. See ABA Modei Rules, supra note 1, at 4-5 (no automatic civil liability for ABA Model Rules 
violation). The drafters of the Model Rules indicated that their use as norms of liability would distort their 
regulatory purpose. Id.

87. Id. at 4.
88. Id. The drafters recognized that court rules, substantive and procedural law, and moral and ethical 

considerations also serve to define the limits of a lawyer’s conduct. Id.
89. Annual Report of the Committee on Grievances of the Association of the Bar of the City of New York, 

160 N.Y 1 ..J. 4, 4 (1968). See generally Steele & Nimmer, supra note 17, at 969 ("neglect” category of New 
York City Bar Association inherently vague and potentially includes delay, failure to appear in court, and 
negligence).

90. The American Bar Association adopted the Code of Professional Responsibility on August 12, 
1969. ABA Code, supra note 12, at ii.

91. Steele & Nimmer, supra note 17, at 969-70.
92. ABA Model Rules, supra note 1, rule 1.1, Comment.
93. Compare ABA Code, supra note 12, DR 1-103 (lawyer who possesses unprivileged knowledge of 

In light of the past experience of the bar, voluntary compliance with 
attorney competency standards is unlikely to be successful. In 1967, for 
instance, more than one-half of all complaints for offenses against clients 
received by the New York City Grievance Committee involved “neglect.”89 
Steele and Nimmer’s study of 1974-75 data from that Committee indicated 
that, despite the adoption of Canon Six in 1969,90 most clients who 
complained to the Grievance Committee continue to allege the same prob
lems.91 It is equally unlikely that the ABA Model Rules’ more carefully 
delineated standards will generate any deterrence. The Comment to rule 1.1 
indicates that an “isolated incident” of incompetency may be enough to 
initiate disciplinary investigation, but such a case is ordinarily insufficient to 
justify disciplinary sanction.92 Thus, the vast majority of unanswered com
plaints will continue to fall on deaf professional ears. Although it is arguable 
that these new standards could at least foster discussion among attorneys and 
thereby heighten the bar’s awareness of the competency issue, a pragmatic 
view of the context in which the ABA Model Rules must function suggests 
that they will not result in any such change.

The ABA Model Rules, like the ABA Code, assume that a lawyer has a 
duty to report the misconduct of a fellow lawyer.93 The ABA Code specifies 
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that a lawyer must report any violation of its provisions of which he is 
aware.94 When competence is at issue, however, the duty to report is minimal 
because it arises only when the repeated acts of a fellow lawyer call public 
attention to his substandard behavior.95

another attorney's violation of Code must inform disciplinary authorities) with ABA Model Rules, supra 
note 1, rule 10.3 (lawyer who knows of substantial violation of rules by another lawyer must inform 
disciplinary authorities).

94. ABA Code, supra note 12, DR 1-103.
95. See notes 71-75 supra and accompanying text (attorney incompetent under Canon Six only if guilty 

of repeated acts of misconduct).
96. ABA Model Rules, supra note 1, rule 10.3.
97. See id. rule 10.3, Comment (lawyer may report any incident of misconduct; duty to report exists 

only when circumstances indicate serious or persistent offense).
98. Id.
99. See notes 57-58 supra and accompanying text (under current standard only repeated acts of 

misconduct warrant disciplinary action).
100. See, e.g.. Committee on Professional Ethics and Conduct v. Behnke, 276 N.W.2d 838, 846 (Iowa) 

(three-year suspension of attorney for violating EC 5-5 by naming himself executor and beneficiary of 
client’s will upheld), cert, denied, 444 U.S. 805 (1979); Committee on Professional Ethics and Conduct v. 
Baker, 269 N.W.2d 463, 465-66 (Iowa 1979) (en banc) (attorney disbarred for violating DR 5-105 by 
purchasing farm at low price from estate being probated); Attorney Grievance Comm. v. Lockhart. 285 
Md. 586, 591-92, 597, 403 A.2d 1241, 1244, 1247 (1979) (attorney suspended for violating DR 5-105 by 
sacrificing one conflicting interest at expense of other).

101. Lawyer performance apparently changed little following the adoption of Canon Six by the ABA. 
See notes 88-91 supra and accompanying text (discussing number of client complaints alleging neglect filed 
with New York Grievance Committee in years before and after adoption of Canon Six).

Model Rule 10.3, in contrast, requires such a report only in the case of a 
“substantial violation of the rules.”96 The comments to this rule suggest that 
lawyers exercise their judgment when deciding whether a violation warrants 
reporting.97 A lawyer may, but is not required to, report matters of less than 
“serious” or “persistent” misconduct, and is encouraged to use his own 
judgment to determine where to draw the line.98 In effect, the discretion of 
each lawyer determines whether a bar agency will ultimately exercise its 
professional discretion.

Encouraging individual lawyers to exercise discretion should have little 
effect on the current practice of reporting traditional violations of professional 
norms.99 This provision of the ABA Model Rules also may have little effect 
on the reporting of such recent judicially recognized problems as the 
representation of conflicting interests.100 However, a rule that encourages 
limits on the intraprofessional duty to report will diminish any new guaran
tees of professional competence. Such a rule would cripple incentives to study 
or comply voluntarily with new detailed proscriptions and will probably do 
little to change the attitude of benign neglect with which lawyers currently 
approach competence questions.101

Meaningful enforcement of incompetence standards will necessitate an 
expansion of disciplinary jurisdiction. The underlying premise of such 
enlarged jurisdiction seems to be the assumption that the bar is currently able 
to discipline and control fraud, theft, and other criminal conduct. Such a 
proposal also assumes that the bar has an infinite amount of time and other 
resources to handle client complaints concerning incompetent representation. 
Contrary to these assumptions, however, Steele and Nimmer’s study suggests 
that enlargement of disciplinary jurisdiction to encompass matters of compe
tence will necessitate a trade-off. The already limited ability of grievance 
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boards to police serious misconduct will necessarily suffer as scarce re
sources10? are directed toward the control of professional incompetence. 
Furthermore, such a shift would offer further incentives for grievance 
administrators to create the appearance of a strictly regulated bar by imposing 
disciplinary sanctions for relatively minor infractions in a large number of 
cases.102 103 The scarcity of resources might also tempt a grievance board or 
committee to avoid necessary investigations of serious misconduct that are 
difficult to prove.104 The current problem of limited resources thus creates a 
temptation to abuse discretion that the expansion of jurisdiction in the 
manner contemplated by the ABA Model Rules will only exacerbate.

102. See 59 Mich. B.J. 54, 54 (1980) (total revenue of Michigan state bar exceeded two million dollars 
in 1979).

103. See notes 39-44 supra and accompanying text (number of disciplinary sanctions increased after 
publication of Clark Report but severity of sanctions decreased). This suggests that relatively minor 
infractions were more frequently sanctioned following the publication of the Clark Report.

104. For example, client fraud typically will come to the attention of official authorities only if the 
knowledge of the defrauded party or court is sufficient to compel investigation. See Committee on 
Professional Ethics and Conduct of the Iowa State Bar Ass’n v. Crary, 245 N.W.2d 298, 306-07 (Iowa 
1976) (attorney disbarred for knowingly permitting client to perjure self and aiding client in frustrating 
terms of custody decree); Wolfram, Client Perjury, 50 So. Cal. L. Rev. 809, 827-29, 832 (noting Crary's 
standard of mandatory disclosure of client perjury contradicts Code).

105. See note 61 supra and accompanying text (profession’s hierarchy of values serves as screen that 
permits officials to act only on certain complaints).

106. See generally Bubany & Skillern, Taming the Dragon: An Administrative Law for Prosecutorial 
Decision-Making, 13 Am. Crim. L. Rev. 473 (1976); Cox, Prosecutorial Discretion: An Overview, 13 Am. 
Crim. I.. Rev. 383 (1976); Forst & Brosi, A Theoretical and Empirical Anaylsis of the Prosecutor, 6 J. 
Legai Stud. 177 (1977); LaFave, The Prosecutor's Discretion in the United Stales, 18 Am. J. Comp. L. 532 
(1970); Lagoy, Senna & Siegal, An Empirical Study on Information Usage for Prosecutorial Decision 
Making in Plea Negotiations, 13 Am. Crim. L. Rev. 435 (1976).

Professional attitudes as well as limited resources provide temptation to 
abuse discretion. As the above discussion demonstrates, the bar uses its own 
hierarchy of values to measure the seriousness of client complaints.105 
Unfortunately, even when general agreement on standards of competence 
exists among the bar, there may be discriminatory abuse of administrative 
discretion. Of course, any quasi-criminal disciplinary agency needs to reserve 
a measure of discretion for its administrators. The grievance administrator’s 
exercise of discretion, unlike that of the public prosecutor,106 has not been 
thoroughly examined. Grievance boards have, under the guise of maintaining 
professional standards, selectively sanctioned attorneys who hold unpopular 
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beliefs,107 represent unpopular clients,108 or who have marginal incomes.109

107. See, e.g.. In re Sayer, 260 F.2d 189, 197, 203 (9th Cir. 1978) (censure of defense counsel in Smith 
Act prosecution based on out of court criticism of Act and prosecutor's tactics upheld); Florida Bar v. 
Wilkes, 179 So. 2d 193, 201 (Fla. 1965) (referee's recommendation that attorney be disciplined because 
philosophy of radical individualism wholly repugnant to law rejected); Sheiner v. State, 82 So. 2d 657, 658 
(Fla. 1955) (due process not violated by initiation of disbarment proceedings for attorney’s constitutionally 
based refusal to answer questions about Communist party affiliation); In re Hofstede, 31 Idaho 448, 451, 
173 P. 1087, 1088 (1918) (disbarment for moral turpitude based on conviction of selective service laws 
violation upheld); In re Pontarelli, 393 III. 310, 315, 66 N.E.2d 83, 85 (1946) (disbarment for moral 
turpitude based on violation of selective service laws for refusal to report for induction following denial of 
application for conscientious objector's status upheld); Kentucky State Bar Ass’n v. Taylor, 482 S.W.2d 
574, 584 (Ky. 1972) (suspension and reprimand of open housing demonstrators’ counsel forjudge baiting 
and improper trial tactics upheld); Braverman v. Bar Ass’n, 209 Md. 328, 332, 349, 121 A.2d 473, 475, 483 
(disbarment for moral turpitude following conviction under Smith Act upheld), cert, denied, 352 U.S. 830 
(1956); In re Greenberger, 265 A.D. 343, 343, 38 N.Y.S.2d 758, 758 (1972) (per curiam) (disbarment for 
moral turpitude following conviction for violation of selective service laws upheld); In re Schlesinger, 404 
Pa. 584, 616, 172 A.2d 835, 850 (1961) (disbarment based on membership in Communist party reversed 
because membership not indicative of poor moral character or intent to overthrow government); In re 
Margolis, 269 Pa. 206, 208, 211-12, 112 A. 478, 479-80 (1921) (disbarment for moral turpitude based on 
advocacy of selective service law violations upheld); Lotto v. State, 208 S.W. 563, 564 (Tex. Civ. App. 
1919) (disbarment for expressing hope that Germany win war reversed because attorney acting in private 
capacity); In re Smith, 133 Wash. 145, 153, 233 P. 288, 289, 291 (1925) (en banc) (disbarment based on 
advocacy of sabotage and criminal acts as means of achieving International Workers of World goals 
upheld); In re Archtander, 110 Wash. 296, 306, 188 P. 380, 383 (1920) (en banc) (disbarment for refusal to 
give free legal aid to inductees in violation of spirit of selective service regulations upheld); cf, e.g., 
Königsberg v. State Bar of Cal., 366 U.S. 36, 46-47, 53 (1961) (denial of bar certification based on 
attorney’s refusal to answer questions concerning Communist Party membership not violation of first and 
fourteenth amendments); In re Summers, 325 U.S. 561, 573 (1945) (denial of bar certification to 
conscientious objector based on unwillingness to uphold state constitution not violation of fourteenth 
amendment); J. Auerbach, Unequal Justice 231-62 (1976) (bar used anticommunist movement as 
excuse to purge legal profession of undesirables); J. Lierberman, Crisis at the Bar 204-05 (1978) (bar 
investigated professor who questioned ethical canons); S. Tisher, L. Bernabei & M. Green, supra note 
36, at 101-02 (grievance committees often serve as vice squad cleansing profession of lawyers who question 
justice system and act in unprofessional manner); Garbus & Seligman, Sanction and Disbarment: They Sit 
in Judgment, in Verdicts on Lawyers 54-55 (R. Nader & M. Green eds. 1976) (bar harassment of 
Virginia ACLU chapter’s co-founder had chilling effect on activities of activist lawyers); Lyman. State Bar 
Discipline and the Activist Lawyer, 8 Harv. C.R.-C.L. L. Rev 235, 235-37 (1973) (federal courts should 
enjoin state disciplinary proceedings when apparent that lawyer prosecuted for political beliefs); Sellinger 
& Schoen, To Purify the Bar: A Constitutional Approach to Non-Professional Misconduct, 5 Nat. 
Resources J. 299, 337-38 & n.153 (1965) (generalized moral turpitude standard in disbarment statute 
excuse for bar to impose community morality on individual lawyer); Note, Controlling Lawyers by Bar 
Associations and Courts, 5 Harv. C.R.-C.L. L. Rev. 301, 309-14, 323 (1970) (discretionary nature of 
statutes defining attorney misconduct permits bar to harass lawyers expressing unorthodox beliefs); Note, 
Disbarment: A Case for Reform, 7 N.Y.L.F. 792, 804-07 (1971) (moral turpitude standard grants bar too 
much discretion allowing punishment of lawyer who violates community moral standard). See generally 
The Lawyer in Modern Society 857-87 (V. Countryman, T. Finman & T. Schneyer eds. 2d ed. 1976).

Powerful elements within the legal profession have advocated the use of the bar disciplinary mechanism 
against unpopular attorneys. See Speech by Attorney General T. Clark, Chicago Bar Ass’n, 1946, reprinted 
in Clark, Civil Rights: The Boundless Responsibility of Lawyers?, 32 A.B.A. J. 453, 457 (1946) (urging bar to 
take revolutionary lawyers to “legal woodshed”); cf. 78 A.B.A. Rep. 132, 291-93 (1953) (Report of ABA 
committee on Communist Tactics, Strategy, and Objectives describing listing of suspected Communist 
attorneys and attorneys who claimed fifth amendment privileges before congressional committee; noting 
that no communist attorney fit to be member of any bar).

108. See, e.g., In re Primus, 436 U.S. 412, 439 (1978) (disciplinary reprimand of ACLU attorney for 
soliciting welfare mother as plaintiffin suit against physician violates freedom of association rights of first 
and fourteenth amendments); NAACP v. Button, 371 U.S. 415, 428-29 (1963) (disciplinary rule preventing 
NAACP from soliciting plaintiffs in desegretation suits violates first and fourteenth amendments); In re 
Isserman, 345 U.S. 286, 288, 290 (1953) (state disbarment of attorney following contempt conviction for 
outrageous conduct in Smith Act defense case accepted as basis for Supreme Court disbarment); In re 
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Furthermore, at least some commentators have noted that the disciplinary 
process focuses on small law firms and solo practitioners.* 109 110 If the jurisdiction 
of the grievance board expands, the potential for an increase in abuse of 
discretion will increase correspondingly. Although this might satisfy an 
administrator who is “waiting for the chance to get” the “bad lawyers”111 in 
his jurisdiction, such an increase in discretion has frightening consequences 
for an attorney singled out because of political beliefs or social class.

Brown, 346 F.2d 903, 909-10 (5th Cir. 1965) (issuance of contempt citation against attorney for mistakenly 
listing party as plaintiff in desegregation case improper); In re Saches, 206 F.2d 358, 360 (2d Cir. 1953) 
(disbarment of Smith Act defendants’ attorney for misconduct consisting of repeated arguments with 
judge, sarcastic remarks to court, and failure to correct judge's misapprehension of facts proper), rev'd per 
curiam, 347 U.S. 388 (1954); Sobol v. Perez, 289 F. Supp. 392, 402 (E.D. La. 1968) (prosecution of attorney 
for unauthorized practice of law enjoined because motivated by attorney’s defense of blacks accused of 
battery in school desegregation incident); Alexander, The Right to Counsel for the Politically Unpopular, 22 
L. Transition 19, 22-26 (1962) (disciplinary harassment of lawyers who defended alleged communists 
partial explanation for politically unpopular clients’ inability to obtain counsel); Ball, Freedom of the Bar, 
32 Cal. B J 109, 1 15-19 (1957) (congressional committee's harassment of attorney counseling alleged 
communist witness deters lawyers from representing politically unpopular people and impairs right to 
counsel); Conference Working Group, The Independence of the Bar, 13 Law. Guild Rev. 158, 158-166 
(1953) (harrassment of lawyers representing communists, minorities, and labor manifests disregard for 
distinction between advocate's role and client’s views and threatens right to counsel); Harper, Loyalty and 
Lawyers, 11 Law. Guild Rev. 205, 205 (1951) (contempt citations issued against lawyers defending 
alleged communists discourages attorneys from taking cases and thereby impinges right to counsel); Pollit, 
Counsel for the Unpopular Cause: The"Hazard of Being Undone," 43 N.C. L. Rev. 9, 9-19, 29 (1964) (bar 
must recognize lawyer’s right to counsel any client and stop using disciplinary process to punish lawyers 
aiding unpopular clients); Note, Controlling Lawyers by Bar Associations and Courts, 5 Harv. C.R.-C.L. L. 
Rev. 301, 309-14, 323 (1970) (discretionary nature of statutes defining attorney misconduct permits bar to 
harass lawyers aiding unpopular clients); Note, Lawyer Disciplinary Standards: Broad vs. Narrow 
Proscriptions, 65 Iowa L. Rev. 1386, 1400-02 (1980) (broad disciplinary standards permit bar to prosecute 
attorneys for political beliefs of clients).

109. See J. Lieberman, supra note 107, at 206 (disciplinary system catches only “small fish” and 
permits upper echelon lawyers to escape); Garbus & Seligman, supra note 107, at 53-54 (bar discipline 
concentrates on less affluent attorneys although powerful corporate lawyers have lowest ethical standards); 
Swett, supra note 22, at 344 & n. 117 (disciplinary system considers evidence of character, family, and 
financial status in determining severity of offense).

110. See S. Tisher, L. Bernabei & M. Green, supra note 36, at 102-06 (small independant lawyers 
and lawyers outside legal establishment disciplined more often than corporate and establishment 
attorneys); cf. Shuchman, Ethics and Legal Ethics: The Propriety of the Canons as a Group Moral Code, 37 
Geo. Wash. L. Rev. 244, 254-69 (1968) (big law firms' power and influence allow them to shape canons 
into form that will protect their practices).

Ill Steele & Nimmer, supra note 17, at 984.

The ABA Model Rules thus pose a serious dilemma. On the one hand, the 
draft manifests a serious concern for attorney competence by delineating and 
defining the specific attributes of competent representation. Conversely, the 
rules undercut this concern by discouraging both intraprofessional reporting 
and the use of sanctions and suggesting that the relatively weak weapons of 
peer and public pressure are sufficient to ensure compliance with competency 
standards. It is possible, however, to give substance to the ABA Model Rules 
by enforcing them through some mechanism other than peer and public 
pressure and the traditional grievance process.
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II. Alternative Competency Controls

The legal profession has long possessed alternative weapons with which to 
attack and control the problems of lawyer competency. These alternatives, at 
best, represent a piecemeal approach to a very large problem. Like the 
grievance process, they more often mislead the public by inviting consumer 
complaints while actually diluting client protection. The regulation of lawyer 
competence actually involves two distinct problems: delineation of generally 
acceptable competency standards112 and the need for an effective enforcement 
mechanism. In examining the various regulatory approaches, it is necessary to 
inquire whether a given approach addresses both of these concerns.

112. See Frankel, Curing Lawyers' Incompetence: Primum Non Nocere, 10 Creighton L. Rev. 613, 
614-15 (1977) (no general agreement on objective standards of attorney competence).

113. Auerbach documents the early twentieth century struggle within the legal profession to establish 
educational standards. See J. Auerbach, supra note 107, at 40-73 (efforts of major law schools to increase 
educational requirements resisted by night schools and aspiring immigrants who percieved standards as a 
barrier to entry to profession).

114. See Blum, A Perspective on the Bar, 53 Cai. St. B.J. 98, 99, 105 (1978) (Professional 
Responsibility Bar Examination inadequate testing mechanism because competence encompasses more 
than technical expertise and includes ability to handle clients’ psychological needs); Julin, The Legal 
Profession: Education and Entry, in Regulating the Professions 201 (R. Blair & S. Rubin eds. 1980) 
(bar examination does not test true lawyering skills such as effective communication, sound judgment, and 
negotiation skills). See generally Dolan, Occupational Licensure and Obstruction of Change in the Health 
Care Delivery System: Some Recent Developments, in Regulating the Professions 223 (R. Blair & S. 
Rubin eds., 1980).

115. Future evaluations of bar entry standards could be modeled on the 1956 Peterson study of 
physician performance. See Peterson, Andrews, Spain & Greenberg, An Analytical Study of North Carolina 
General Practice, 1953-54, 31 J. Med. Ed. 1 (1956) (physician performance assessed by studying amount of 
post-graduate education and number of journal subscriptions).

116. See Rosenthal, supra note 59, at 261 (1976) (ETS attempting to develop tests to predict actual 
lawyer performance through questions designed to measure knowledge, reasoning, expression, and ability 
to deal with certain situations).

117. S. Carroll & R. Gaston, Occupational Licensing (NSF Grant APR 75-16792) (Final Report, Oct 
2, 1977).

A. ENTRY STANDARDS

Historically, the legal profession has sought to assure attorney competence 
through licensing standards specifying a certain quantum of education and 
successful completion of an examination as preconditions for admission to the 
bar.113 Neither legal education nor the bar examination purport to measure 
any attribute beyond intellectual skill and analytical ability.114 They are 
important, however, because they are the only existing screening devices in 
the legal system.

Few studies have attempted to measure empirically the contribution of 
legal education and bar examination requirements to the competent practice 
of law.115 One exception is the Educational Testing Service’s current study of 
its Law School Admission Test to determine whether it can accurately predict 
a student’s competence as an attorney.116 Two economists, Carroll and 
Gaston, have recently completed another study which purports to measure 
the relationship between bar entry standards and lawyer competence.117 For 
the purposes of the study, competence was defined in accordance with the 
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Martindale-Hubbell peer evaluations rating systems,118 which depend upon 
information solicited from selected lawyers and judges.119 The directory 
recommends that these individuals refer only to practical experience and the 
nature and length of practice as standards in evaluating their peers.120 Carroll 
and Gaston compared the number of lawyers who had been granted “A” or 
“B” peer evaluation ratings with the number of lawyers potentially eligible for 
such ratings, and found a positive correlation between strict bar licensing 
requirements and the quality of practitioners within a given jurisdiction.121

Carroll and Gaston’s report and the Educational Testing Service study 
highlight the difficulty of articulating standards by which to measure lawyer 
competence.122 Neither professionals nor the general public can articulate 
standards of lawyer competence; professional opinions alone are of little help 
in this endeavor. Furthermore, although the law school admissions examina
tion can predict law school and bar examination performance, the Education
al Testing Service must still surmount extraordinarily difficult challenges 
before it can develop a test that will predict an attorney’s actual perform
ance.123 Those who devise entry standards simply are unsure what to measure 
other than analytical skills and hence do not know whether or how to teach 
those skills.124

Certification of lawyers as specialists, an idea that has been discussed for 
thirty years but not widely implemented,125 is now receiving renewed

118 Id. at 2-3. In order to have an autobiography published in the Martindale-Hubbell Law Directory, 
an attorney must have an "A” peer evaluation rating. An attorney may obtain such a rating by submitting 
favorable references from 16 judges and lawyers already possessed of "A" ratings. Hearings on the 
Organized Bar: Self-Serving or Serving the Public? Before the Subcomm, on Representation of Citizen 
Interests of the Senate Comm, on the Judiciary, 93d Cong., 2d Sess. 102 (1974) (statement of Mark Green, 
Director, Corporate Accountability Research Group) [hereinafter Hearings on the Organized Bar],

119 Martindale-Hubbell Law Directory, inside cover(1980).
120. Id. Carroll and Gaston acknowledged that the Martindale-Hubbell rating system is “not without 

its critics.” Carroll & Gaston, supra note 117, at 2 n.3; see B. Christensen, Lawyers for People of 
Moderate Means 121 (1970) (Martindale-Hubbell review has theoretical merit but ratings actually 
based on hearsay and often reflect degree of social acceptance rather than legal competence).

121. Carroll & Gaston, supra note 117, at 10. The study also found “strikingly close agreement” 
between the proportion of highly rated attorneys and lower malpractice insurance rates. Id. at 11. Carroll 
and Gaston included prior residency requirements, strict formal schooling standards, and low per capita 
license rates as measurements of strict licensing requirements. Id. at 10.

122. A similar study, based on the opinion of lawyers and judges, is part of the Devitt Report that 
recommends educational requirements and practical experience as a prerequisite to admission to practice 
in the federal courts. Report And Tentative Recommendations Of The Comm. To Consider 
Standards For Admission To Practice In The Federal Courts To The Judicial Conference 
of The United States 32-33 (1978), reprinted in 79 F.R.D. 187, 206-07 (1978) [hereinafter Devitt 
Report]. See generally Meserve, Lynch & Daniel, The Devitt Report In Context: Public Responsibility of 
Lawyers In 1980's, 11 U. Toe. L. Rev. 216 (1980).

In its final report, the Committee recommended that selected district courts implement its proposals on 
an experimental basis under the auspices of a special monitoring committee to report on their success. 
Final Report of the Comm, ro Consider Standards for Admission to Practice in the 
Federal Courts to the Judicial Conference of the United States (1979) [hereinafter Final 
Report to Judicial Conference] Though the monitoring committee has been established, no district 
courts have volunteered to cooperate in a pilot project. Model Peer Review Sytem, supra note 2, at 4-5 
n. 12.

123. See Rosenthal, supra note 59, at 261 (ETS attempting to define measure of competent lawyer 
performance as prelude to developing predictive tests).

124. See Model Peer Review System, supra note 2, at 7 (difficult to increase competent 
performance through improved education and screening because unclear what to test or teach).

125. See Martyn, Informed Consent, supra note 2, at 307, 320 n.83 (discussing specialization plans 
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attention as a means of regulating and improving the quality of legal 
practice.* 126 The American Bar Association’s Model Plan of Specialization127 
(Model Specialization Plan) recognizes the problem of developing “objective 
and verifiable standards” for determining attorney certification.128 The Model 
Specialization Plan suggests that the bar develop new criteria that go beyond 
traditional examination requirements,129 but does not attempt to delineate 
such criteria.130 If such improved entry standards can be developed, they may 
promote informed discussions of lawyer competence by legal educators, bar 
associations, and the public. In the interim, entry standards promise only the 
measurement of academic proficiency and intellectual skill. Unfortunately, 
this offers little hope to consumers of legal services who lack access to such 
studies and the ability to articulate more specific criteria by which to judge 
attorney performance.

which exist in only few states).
126. American Bar Ass’n, Standing Comm, on Specialization, Modei Plan of Specializa

tion § 1 (1980) [hereinafter Model Specialization Plan] reprinted in Mindes, Proliferation. 
Specialization, And Certification: The Splitting of the Bar, 11 U. Tol. L. Rev. 273. 296 (1980) (Model 
Specialization Plan will decrease cost of and increase quality of legal services).

127. Id.
128. Id. § 8.2. An attorney must demonstrate "substantial involvement” in a specialty during the 

preceding three years before he can receive certification. Id. The definition of “substantial involvement” is 
different for each specialty, but within any specialty is defined in objective terms. Id.

129. For example, the Model Specialization Plan suggests that time spent and number of matters 
handled serve as “objective and verifiable” standards defining an attorney’s experience in and knowledge of 
a specialized area of law. Id.

130. See id. § 10 (minimum standards that specialty committee may add to or change).
131. Unterberger, The Lawyer's 1976 View of Continuing Legal Education, 22 Prac. Law. 71, 92-3 

(1976) (53% of bar members and 56% of ALI members indicated preference for continuing legal education 
as means of ensuring competence).

132. Wolkin. More on a Better Way to Keep Lawyers Competent, 61 A.B.A. J. 574, 575 (1975).
133. Model Peer Review System, supra note 2, at 7 (voluntary continuing legal education 

programs helpful to profession); Finai Report to Judicial Conference, supra note 122, at 18 
(continuing legal education programs complement law school training and are helpful to bar).

134. See Model Peer Review System, supra note 2, |t 7-8 (CLE program’s greatest contribution 
may be to make good attorneys better; programs cannot ensure those in greatest need will properly apply 
themselves); Gilbreath, Monitoring Competency Among Lawyers: How Far Have We Come, 24 Ca i h Law 
162, 165 (1979) (attorneys who will benefit most from CLE programs probably will not participate); cf. 
Unterberger, supra note 131, at 91 n.20 (high correlation between reading of legal publications and CLE 
attendance).

B. PROCESS MEASURES

In addition to law school screening and bar examinations, various methods 
designed to ensure the competence of practicing attorneys could be imple
mented as a means of improving the performance of the bar. Rather than 
using entry standards to project levels of performance, these methods attempt 
to measure or control competence by focusing on what a lawyer does or fails 
to do in rendering legal service. The bar has expressed a strong preference for 
continuing legal education, which is designed to provide a continual update of 
knowledge necessary to the ongoing process of legal representation.131 
Voluntary continuing legal education programs have been adopted in about 
two-thirds of the states.132 Although these programs have been helpful to the 
bar,133 their major benefit appears to be skill enhancement of already 
motivated and relatively competent practitioners.134 This conclusion is but
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tressed by a recent empirical study that found no correlation between 
competent appellate advocacy and prior participation in relevant continuing 
legal education courses.135

135. See Devitt Report, supra note 122, at 207.
136. 26 CLE Rep. 119 (1980). The requirements are as follows: Colorado, 45 units per 3 years; Idaho, 

30 hours per 3 years; Iowa, 15 hours per year; Minnesota, 45 hours per 3 years; North Dakota, 45 hours per 
3 years; South Carolina, 12 hours per year; Washington, 15 hours per year; Wisconsin, 15 hours per year; 
Wyoming, 15 hours per year. Id.

137. See Wolkin, supra note 132, at 576-77 (mere attendance at CLE will not enhance competence; little 
retention results because attendance passive).

138. See Boshkoff, Some Thoughts Concerning Mandatory CLE in Indiana, ALI-ABA CLE REVIEW, 
May 7, 1976, at 4 (bar must establish competency standard that CLE will ensure and test to determine 
whether standard met). Texas and California require certification, a method that involves practice 
specialization, periodic examination, and mandatory continuing legal education. Gilbreath, supra note 134, 
at 164-65.

139. See notes 200-03 infra and accompanying text (most client complaints focus on attorney neglect 
and process of representation).

140. The Martindale-Hubbel evaluation system is one example of peer review. Carroll & Gaston, supra 
note 117, at 3; see text accompanying notes 117-21 supra (discussing Martindale-Hubbell peer evaluations).

141. See generally Brook & Appel, Quality of Care Assessment: Choosing A Method for Peer Review, 288 
New Eng. J. Med. 1323, 1323 (1973) (comparison and assessment of five alternative medical peer review 
methods); Carlson. Measuring the Quality of Legal Services: An Idea Whose Time Has Not Come, 11 Law 
& Soc'y Rev. 287, 301 (1976) (discussing alternative models of medical peer review); Fessel & Van Brunt, 
Assessing Quality of Care From the Medical Record, 286 New. Eng. J. Med. 134, 134 (1973) (study of 
relation between recorded process of medical care and outcome of care).

142. See Carlson, supra note 141, at 303 (certain structural factors influence success of quality 
assurance efforts such as peer review methods).

143. See id. at 302 (success of locally controlled peer review programs dependent on individualized 
evaluation of physician performance in circumscribed setting such as hospital).

144. See Marks & Cathcart, supra note 17, at 205-06 (supervision and observation of attorneys limited 

Nine states have made some form of continuing legal education mandato
ry.136 Mere attendance at educational seminars, however, will not ensure the 
internalization of their content.137 For that reason, some commentators have 
argued that continuing legal education unaccompanied by testing mecha
nisms is probably of little value.138 Like all process measures, continuing legal 
education is not a client complaint response mechanism. Furthermore, the 
bar’s reliance on continuing legal education as a means of ensuring compe
tence probably hinders efforts to define standards of lawyer proficiency. In 
fact, like the bar grievance process and the ABA Code of Professional 
Responsibility, continuing legal education may mislead the public. Although 
all these mechanisms purport to provide a measure of competence in return 
for a grant of monopoly, most focus primarily on the intellectual skill of the 
lawyer and thus ignore client concerns about the process of representation.139

Another type of process measure, peer review,140 is far more developed in 
medicine than in law,141 in part because the particular institutional setting 
nurtures such review.142 Peer review functions best in institutional environ
ments such as hospitals and joint practice medical centers, which require 
interdependent interactions among professionals.143 Opportunities for effec
tive peer review in the legal profession, however, are limited by the lack of 
such interdependent collective enterprises. Lawyers have far fewer opportuni
ties than doctors to observe and evaluate the performance of their colleagues. 
Although the medical peer review model may be emulated in larger units such 
as law firms and governmental agencies, much of the legal work performed in 
those units is individual and private.144 Furthermore, peer review cannot 
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assess professional service adequately unless it considers consumer response 
to that service. Thus, although peer review offers some aid to professionals, it 
promises little hope to aggrieved consumers who have no input into the 
process.145

even in large firm because of private nature of preparation).
145. The client’s perspective may be included in a peer review system. See Bellow, Turning Solutions 

into Problems, NLADA Briefcase, August 1977, at 106, 108-09 (attorney domination of relationship 
with clients led to unduly narrow definition of client concerns and less than optimal legal outcomes). 
Bellow’s study of legal aid attorneys was based on an examination of closed cases, observation of practice, 
and conversations with the attorneys. Id. at 109 n.7. The Legal Services Corporation includes the following 
considerations in its attorney evaluations: the attorney’s understanding of the problem and substantive law 
involved in each case, the exchange of information maintained between the attorney and the client, and the 
client's satisfaction with the results of the case. See L. Vogt, R. Zamoff, C. Lancer, T White & J 
Scanlon, Field Test Results of Client Satisfaction with Legal Service (The Urban Institute 
Report No. 511-01-03, 1976).

Peer review is also an integral part of the Chrysler-United Auto Workers prepaid legal services plan. 
The plan is committed to maximizing client participation in decision making to improve client satisfaction 
and to ensure the best outcome. Formal and informal grievance mechanisms will also ensure client 
satisfaction. Conversation with Stuart Israel, Assistant Director. United Auto Workers Legal Services 
Program (Mar. 18, 1980).

146. Model Peer Review System, supra note 2.
147. Id. at 2-3.
148. Id. § 13. The board would also have the power to refer certain attorneys to disciplinary boards for 

appropriate action. Id. § 13(4).
149. Id. § 15.
150. Id. § 16. The referred attorney could decline to participate in the screening process, but would 

have to inform the board in writing of his decision not to participate. Id.
151. Id. § 17. A formal finding of incompetence would be made by a subcommittee of the board after 

receiving the recommendation of the staff. Id. The referred attorney then could appeal the finding to the 
full board. Id.

152. Id. § 17. The referred attorney would have the right to participate in the determination of the 
nature of the remedial program. Id. The program could be unsupervised, monitored by the board, or 
conducted by the board. Id.

153. Id. Referrals also would result if the board found a level of attorney incompetence likely to harm 

The American Law Institute-American Bar Association’s Committee on 
Continuing Professional Education has recently attempted to respond to 
these criticisms in its proposed Model Peer Review System146 (Model Peer 
Review System). Recognizing that grievance boards lack the resources, 
willingness, and experience to remedy most attorney incompetence, the 
Model Peer Review System offers both voluntary and referral peer review as 
remedial alternatives to the current disciplinary process.147

Referral peer review is the most important of the suggested innovations. 
The Model Peer Review System proposes establishment of Lawyer Compe
tence Review Boards that would formulate general competence criteria, 
remedial programs for individual lawyers, and evaluative and training 
materials for competence appraisal.148 Referrals from the lay public, other 
attorneys, or judges149 would initiate an initial screening in which the referred 
attorney might be asked to participate by the board’s professional staff.150 If a 
finding of incompetence warranting remedial action was made after the initial 
screening,151 the board then would ask the referred attorney to participate in a 
program of diagnosis, training, and counseling.152 The attorney’s continued 
refusal to participate in remedial action deemed essential by the board would 
result in a referral of the matter to a disciplinary committee.153 A disciplinary 
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committee could order an attorney who violated the ABA Code to undergo 
remedial competence training administered by the board and also could 
require board certification of the attorney’s competence as a prerequisite to 
bar reinstatement.154

clients and the attorney either refuses to participate in a remedial program or the board finds no feasible 
remedy that would raise the attorney’s competence to an adequate level. Id. § 20. The disciplinary 
committee would be required to notify the board whenever it had a basis to believe that the referred 
attorney was incompetent but had insufficient evidence of a violation of the rules of professional conduct. 
Id. § 21.

154. Id. § 22. A disciplinary committee should inform the board of any disciplinary action taken against 
an attorney within the board's jurisdiction. Id. § 21.

155. Compare Model Peer Review System, supra note 2, § 1 (competence measured by knowledge 
in field of practice, skill, efficient management, identification of issues beyond competence, thoroughness, 
preparation, and intellectual, emotional, physical capability) with ABA Model Rules, supra note 2, rule 
1.1 (adequate competence includes specific legal knowledge, skill, efficiency, thoroughness, and prepara
tion employed in acceptable practice by lawyers undertaking similar matters).

156. See notes 96-100 supra and accompanying text (discussing Model Rule 10.3).
157. See notes 52-54 supra and accompanying text (discussing predominance of client complaints in 

grievance process).
158 Model Peer Review System, supra note 2, § 12. The Model Peer Review System directs that 

members be selected based on their concern for improving the quality of legal representation, their 
willingness to serve on the board, their reputation for competence and integrity, and relevant experience. 
Id.

159. See id. § 12, Comment 3 (legal profession can benefit from lay participation in board's work).
160. See id. § 12, Comment 1 (court may delegate responsibility for establishing board to state or local 

bar association); id. § 12, Comment 3 (local authority may determine most appropriate board size and 
composition).

161. See note 49 supra and accompanying text (discussing bar’s reluctance to act on client complaints 
because of self-protectiveness).

This proposal represents a serious attempt both to provide a remedial 
forum for consumers and the bar and to remove the stigma of official 
disciplinary action. It also delineates specific criteria for attorney competence 
consistent with those proposed by the Model Rules of Professional Con
duct.155 In effect, referral peer review is an alternative to the individual 
discretion suggested by Model Rule 10.3.156

The Model Peer Review System, however, is likely to suffer from historical 
prejudices. Previous experience with the disciplinary system suggests that, at 
least initially, most complaints will come from aggrieved clients rather than 
other professionals.157 The mere availability of an alternative complaint forum 
will probably result in increased consumer expectations of official remedial 
action. At the same time, the Model Peer Review System’s ambiguity about 
board composition may result in boards that are reluctant to act upon 
complaints alleging attorney incompetence and may effect little change in the 
current grievance process. Although the Model Peer Review System suggests 
that board composition reflect a diversity of background and relevant 
experience158 and does not rule out lay participation,159 the proposal also 
suggests that the judiciary may delegate to state or local bar associations the 
authority, subject to judicial supervision, to determine board size and 
composition.160 It is thus possible and perhaps probable that a review board 
would be composed largely of professionals and would therefore develop 
patterns of response that reflect the traditional laissez-faire attitude of the 
bar.161
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A new forum armed with specific definitions of competence and broad 
remedial powers might be increasingly willing to act upon allegations of 
attorney incompetence. A board’s willingness to act, however, does not 
overcome the probable reluctance of referred attorneys to participate in 
remedial activities. Referral peer review is theoretically directed at the 
marginal practitioner.162 This attorney is perhaps more likely than others to 
view participation as a waste of time as long as it appears that no other 
sanction will be forthcoming. Thus, to be truly effective, referral peer review 
must be supported by the disciplinary process. The Model Peer Review 
System recognizes this need but makes no attempt to detail the manner by 
which disciplinary committees should handle competence matters.163

162. See Model Peer Review System, supra note 2, at 2 (primary purpose of referral peer review to 
raise performance of marginal attorney to acceptable level).

163. See id. § 19 (not within Model Peer Review System's province to determine treatment by 
disciplinary committee of incompetence constituting professional misconduct or disability).

164. English practice requires an accountant’s annual certification of solicitor’s books. Note, Profes
sional Discipline of Solicitors in England, 75 Mich. L. Rev. 1732, 1741-43 (1977) [hereinafter Note. 
Solicitors' Discipline],

165. See Comment, Attorney Misappropriation of Client's Funds: A Study in Professional Responsibility, 
10 J.L. Ref. 415, 433-40 (1977) (majority of state bars require that attorneys maintain complete records of 
client property in their possession but do not mandate compliance with rule) [hereinafter Comment, Client 
Funds],

166. See id. at 427 (1974 study showed client security funds established in 38 jurisdictions). Client 
security funds, established with private attorney contributions, are a method of reimbursing clients injured 
by attorney misappropriation of their funds. Id. at 426.

167. See id. at 427 (approximately one-half of jurisdictions with client security funds require that client 
exhaust legal remedies against lawyer to be eligible for fund award).

168. Manahan, Lawyers Should Be Audited, 59 A.B.A. J. 396, 396 (1973) (many client security funds do 
not cover losses suffered by professional associates or due to attorney incompetence and negligence, and 
place ceilings on recovery).

169. See Delaware Code of Professional Responsibility DR 9-102 (books and accounts of 

Most process measures can, at best, only be indirect indicators of proficien
cy. Because neither continuing legal education nor peer review seriously 
addresses consumer needs, they will be unlikely to change the bar’s overall 
attitude toward competency disputes. At the same time, a change in attitude 
is necessary to encourage voluntary cooperation with and benefit from both 
programs. To the extent the public relies on these offerings as a mechanism 
for ensuring professional competency, it will continue to be misled.

C. PERFORMANCE MEASURES

Other attempts to minimize incompetency endeavor to define proficiency 
in terms of performance. Yet, most performance reviews focus upon highly 
particularized aspects of the overall competency question. One method of 
performance control focuses on attempts to regulate the accounting methods 
used by attorneys. The vast majority of jurisdictions in this country, unlike 
those in England,164 have not adopted protections against the misappropria
tion of client funds.165 Although many jurisdictions have created client 
security funds166 designed to compensate victims of lawyer defalcation when 
other remedies have been exhausted,167 these funds offer too little too late to 
most victims.168 A few states now combine specific trust account recordkeep
ing requirements with spot checks by accountants;169 these measures, how
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ever, fall short of the mandatory yearly audits required under the British 
model.170 Although there is increasing concern with this issue, the bar has 
been extraordinarily slow to respond.171

every attorney subject to examination as means of verifying accuracy of compliance certificate); Iowa Ct. 
R 121.4 (each member of Iowa bar authorizes assistant administrator to investigate, audit, and verify all 
funds, security, and other property held in trust).

170. See note 164 supra (describing English practice).
171 Delaware is one of the few states with detailed record keeping requirements designed to prevent 

the misappropriation of client funds. See Delaware Code of Professional Responsibility DR 9-102 
(detailing recordkeeping requirements necessary to preserve identity of funds and property of client).

172. D. Rosenthal, Lawyer & Client: Who’s in Charge? 39 (1974).
173. See Comment, Once You're In, supra note 49, at 687-88 (discussing unpublished Evans & 

Norwood Law Enforcement Assistance Administration report).
174. Id. at 688. The factors considered in assessing performance included the number of attorney-client 

contacts, total time the attorney devoted to the case, the number of acquittals received, and the severity of 
sentences imposed. Id.

175. See Rosenthal, supra note 59, at 264 (outcome approach to evaluation limited because few types of 
legal practices produce clear-cut wins or losses).

176. See Bench & B. of Minn. May-June 1972, at 8-12 (discussing proposed fee arbitration system). 
This proposal has been adopted by the Minnesota State Bar. Bench & B. OF Minn. July 1972, at 14-15.

177. See Bench & B. of Minn. May-June 1972, at 219.
178. Id.
179. See Marks & Cathcart, supra note 17, at 219 (Minnesota arbitration system could be adapted to 

competency disputes).
180. See Steele & Nimmer, supra note 17, at 1008 (most attorney-client disputes stem from parties' 

failure to express and reconcile mutual expectations of legal services).

Performance-oriented definitions of competency attempt to measure more 
than the ability to manage client funds. Two studies have attempted to assess 
competency by examining actual lawyer-client contacts. One study, based 
upon interviews with sixty personal injury plaintiffs in Manhattan, found a 
high correlation between client participation in the case and the amount of 
eventual recovery.172 A second study evaluated video-taped client interviews 
and case files and compared the performance of licensed attorneys with that 
of law students acting under clinical supervision.173 The study found no 
statistically significant difference in the performance of the two groups.174 
Because they rely heavily on case outcome, the application of these perform
ance evaluations is limited to legal practices that produce a clearcut delinea
tion of success.175

A separate competency review proposal, relying on both professional 
standards and client input, could be modeled after Minnesota’s attorney
client fee disputes arbitration system.176 Clients who use this system have the 
right to bring a fee dispute before a bar-appointed panel, even if the lawyer is 
not willing to submit to binding arbitration.177 The panel then holds a hearing 
to determine a fair fee, and panel members may offer expert testimony on 
behalf of the client if the matter is subsequently taken to court.178 As some 
commentators have suggested, this system could also be used to resolve 
complaints alleging incompetence.179 Such a system would serve both to 
establish competence standards through the interaction of the profession and 
clients and to establish an enforcement mechanism that would meet client 
needs. This approach is consistent with Steele and Nimmer’s observation that 
many attorney-client disputes are actually contractual in nature180 and thus 
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could be alleviated by an administrative system that standardized expecta
tions and legal tasks.181

181. Id. at 1009 (administrative system necessary to standardize expectations and obligations and to 
make legal tasks routine).

182. See id. at 1013 (California established bar relations committee as nondisciplinary complaint 
agency to encourage informal resolution of minor client complaints); cf. Milliken, Arbitration of Attorney- 
Client Disputes, 53 L.A. B. Bull. 270, 272 (1977) (Arbitration Committee of Los Angeles Bar Association 
authorized to hear voluntarily submitted disputes alleging legal malpractice).

183. Steele & Nimmer, supra note 17, at 1013.
184. See Clark Report, supra note 21, at 19 (lack of adequate funding greatest problem in 

disciplinary enforcement). The extent of reform following publication of the Clark Report is at best uneven. 
See Steele & Nimmer, supra note 17, at 941-42 (between 1968 and 1975 disciplinary enforcement funding 
increased in 48 jurisdictiions from $5.85 per lawyer to $17.73 per lawyer; 21 of 48 jurisdictions showed no 
increase in expenditures after adjustment for inflation). Inadequate funding for disciplinary enforcement 
continues despite the substantial monetary resources of the bar. See 59 Mich. B.J. 54, 54 (1980) (total 
revenues of Michigan state bar exceeded two million dollars in 1979). These resources may be threatened, 
however, by mounting challenges to mandatory bar fees. See Smith, Shootout at the Unified Bar, 4 B. 
Leader 10, 11 (1978) (court challenges to state bars in eight states; bar members in those states expressed 
dissatisfaction with bar leaders, citing increased fees as prime concern); cf. In re Discontinuation of State 
Bar of Wis., 93 Wis. 2d 385, 387, 286 N.W.2d 601, 603 (1980) (per curiam) (discontinuation of integrated 
state bar sought on partial grounds that law practice in Wisconsin should not be conditioned on payment of 
dues to support bar activities that individual members do not support).

185. Steele & Nimmer, supra note 17, at 1013 (fee arbitration system apparently originally motivated as 
much by concern for public relations as desire to achieve more equitable resolution of fee disputes).

186. See notes 176-79 supra and accompanying text (discussing Minnesota fee arbitration system).
187. See notes 146-163 supra and accompanying text (discussing Model Peer Review System).

Although other jurisdictions have not expanded the Minnesota model to 
encompass most other types of attorney-client complaints, California has 
established bar relations committees with broad jurisdiction to intervene, at 
the client’s request, in minor attorney-client conflicts.182 The activities of 
these committees at least partially supplant the informal settlement activities 
currently conducted by many disciplinary agencies.183

Certain barriers, however, must be overcome before successful fee arbitra
tion systems and bar relations committees can be established. The additional 
cost of a separate forum will probably generate resistance from bar organiza
tions, many of which have been reluctant to fund adequately the existing 
disciplinary enforcement process.184 The professional bias of the bar that 
underlies the present grievance board neglect of attorney competence issues is 
likely to prevent the establishment of a separate process. If a new forum was 
established, its jurisdiction would probably be restricted to narrow aspects of 
the attorney-client relationship as a result of this same bias. The establishment 
of existing arbitration panels with limited jurisdiction may in fact have been 
motivated more by a concern for improving public relations than a desire to 
set and maintain standards of lawyer proficiency.185 Thus, although arbitra
tion panels and bar relations committees show promise, they will probably 
continue to be established only on an ad hoc basis.

Both the Model Peer Review System and the Minnesota system of fee 
arbitration suggest that regulating lawyer competency is theoretically possi
ble. An additional regulatory body, funded beyond the current commitment 
to the grievance process, would be necessary to prevent a drain of otherwise 
scarce resources. Models for the new agency could be found in fee arbitration 
panels,186 referral peer review boards,187 or other administrative hearing 
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bodies.188 The agency should have the authority to assess fines,189 prescribe 
rehabilitation programs,190 or redress individual claims.191 As a practical 
matter, however, the professional biases that currently permeate the com
petency issue are likely to infest a new agency under the bar’s exclusive 
control.

D. THE FREE MARKET ALTERNATIVE?

Perhaps because of the void in self-regulation, market sanctions in the form 
of malpractice suits have become the primary method by which standards of 
care are defined.192 A number of grievance boards have specifically recognized 
this forum by recommending a malpractice suit when the board is unwilling 
or unable to respond because the complaint does not allege unprofessional or 
unethical conduct.193

Model Rule l.l,194 like preceding proposals,195 defines competence by 
reference to “acceptable practice by lawyers undertaking similar matters.”196 
This standard apparently contemplates the use of expert testimony to 
delineate the requisite standard in a given situation.197 In contrast, common 
law malpractice standards seem to be moving away from exclusive reliance on

188. See note 213 infra (discussing Swedish Consumer System designed to resolve all disputes between 
consumers and merchants).

189 See Chicago Council of Lawyers. Report on Investigation of the Operation of the Attorney 
Registration and Disciplinary Commission 37-40 (Feb. 1978) (unpublished manuscript on file at ABA 
Center for Attorney Discipline) (imposition of fines for offenses not serious enough to warrant suspension 
or disbarment will deter attorney misconduct and increase willingness of disciplinary board to impose 
meaningful penalties for minor offenses) [hereinafter Report on Attorney Registration].

190. See S. Tisher, L. Bernabei & M. Green, supra note 36, at 115 (Massachusetts Board of Bar 
Overseers experimented with probation in lieu of suspension); Wolkin, On Improving the Quality of 
Lawyering, 50 St. John's L. Rev. 523, 541 (1976) (bar agency should have authority to prescribe and 
enforce remedial measures such as educational programs and testing).

191. The fee arbitration model, unlike the current grievance system, presumes a client interest in the 
outcome. See notes 176-83 supra and accompanying text (discussing client participation in fee arbitration 
process); cf. note 213 infra (Swedish Consumer System’s primary concern is client).

192. See, e.g., Gaines, Legal Malpractice, 40 Ai a. Law. 477, 477 (1979) (legal malpractice claims filed 
with St. Paul Insurance Company increased 27% between 1972 and 1977); Mallen, Legal Malpractice: The 
Legacy of The 197O's, 16 Forum 119, 119 (1980) (number of published appellate malpractice decisions 
during 1970’s almost equals total number published prior to 1970; quadruple number published during 
1960’s): Report of the Committee on Professional, Officers', and Directors' Liability Law, 15 Forum 88, 89 
(1980) (nationwide increase in number of legal malpractice cases).

193. See Clark Report, supra note 21, at 187 (grievance administrator may inform client that 
complaint grounds for civil malpractice action if complaint does not allege unprofessional or unethical 
conduct); Note, Solicitor's Discipline, supra note 164, at 1738 (1977) (British Professional Purposes 
Department will advise client to obtain independent legal advice on possibility of civil action if complainant 
has colorable legal remedy).

194 ABA Model Rules, supra note 1, rule 1.1.
195. See Committee on Professional Responsibility, Committee Report: The Disposition of Cases of 

Professional Incompetence in the Grievance System. 1977 Rec. of B of the City of New York 130, 131 
(attorney performance incompetent when attorney knew or should have known that performance below 
minimum standard acceptable within legal community by reference to particular area of practice in 
question) [hereinafter Report of Association of New York City Bar],

196 ABA Model Rules, supra note 1, rule 1.1.
197. See id. rule 1.1, Comment (proper standard is skill and knowledge possessed by lawyers ordinarily 

handling such matters); cf. Report of Association of New York City Bar, supra note 195, at 134 (determining 
minimally acceptable attorney preparation may merit testimony by experts practicing in the field). 
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professional definitions of the requisite standard of care. Recently, a number 
of cases have dispensed with the requirement of expert testimony in limited 
situations,198 thus easing the plaintiffs burden of proof. It is questionable, 
however, whether the bar grievance process would be similarly flexible and 
allow standards of competence to be defined without controlling reference to 
common professional practice. Lawyers’ domination of the grievance process, 
combined with their neglectful attitude regarding competence issues, makes 
this forum an unlikely plot in which to sow the seeds of reform.

198. See, e.g., Collins v. Greenstein, 595 P.2d 275, 282-83 (Hawaii 1979) (proof of attorney negligence 
may be sufficiently clear that trial court can determine standard of care without aid of expert testimony); 
Hill v. Okay Const, Co., 255 N.W.2d 107, 116 (Minn. 1977) (expert testimony not necessary when attorney 
conduct complained of can be adequately evaluated by jury); Olfe v. Garden, 93 Wis. 2d 173, 184-85, 286 
N.W.2d 573, 578 (1980) (expert testimony not necessary to establish standard of care in cases involving 
breach of fiduciary duty).

199. Cf. ABA Model Rules, supra note 1, rules 1.2, 1.3, 1.4 (promptness, respect for client autonomy, 
and adequate communication all required attributes of the lawyer-client relationship).

200. See Martyn, Informed Consent, supra note 2, at 330 (modern courts face increased number of cases 
that allege breach of fiduciary duty).

201. See Steele & Nimmer, supra note 17, at 969-71 (approximately 49% of all client complaints 
reported to New York City and Oklahoma Bars alleged neglect by attorney).

202. Id. at 969 & n.60.
203. See Martyn, Informed Consent, supra note 2, at 310 (common law malpractice standard focuses on 

result of client representation and attorney skill).
204. See id. (customary skill standard disregards process of legal representation and ignores realities of 

attorney-client relationship).
205. See Elzinger, The Compass of Competition for Professional Services, tn Regulating the 

Professions 119 (R. Blair & S. Rubin eds. 1980) (consumer welfare enhanced by competitive market for 
professional services); Horowitz, The Economic Foundations of Self-Regulation in the Professions, in 
Regulating the Professions 16 (R. Blair & S. Rubin eds. 1980) (widespread policy of deregulation of 
self-regulated professions appropriate).

Although the common law may be more attentive to client needs than is 
the grievance process, the malpractice standard for the most part continues to 
assume that lack of attorney skill and knowledge are the essence of the 
plaintiffs complaint.199 This focus of the standard of care ignores the cause of 
most client complaints: the nature of the attorney client relationship. A 
growing number of recent lawsuits allege attorney failure to communicate or 
to comply with client requests.200 Similarly, a significant number of client 
complaints to grievance boards allege attorney “neglect,”201 a term that 
includes delay, negligent preparation of legal documents, and failure to advise 
clients of case developments.202 To date, the civil malpractice standard, by 
emphasizing skill and knowledge, focuses mainly on the result of the client 
representation.203 It thus does not respond to client complaints that allege 
inadequacies in the process of representation.204 Hence, incorporation of the 
civil malpractice standard as the yardstick of competent representation in 
grievance proceedings would not remedy the principal source of client 
dissatisfaction.

The malpractice suit is but one way to use the free market to regulate 
attorney incompetence. Some commentators have suggested that the legal 
profession be totally deregulated.205 Legal practitioners would then compete 
freely with one another and the lay public. Competency controls would be 
limited to free market boycotts by unsatisfied consumers or civil suits for 
monetary damages. Despite the lack of any real evidence of public benefit 
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from lawyer self-regulation,206 deregulation is unlikely to occur for several 
reasons. A free market would impose search costs on consumers who are 
currently unable to identify or evaluate a competent attorney.207 Although at 
least one commentator has argued that voluntary professional certification 
would be as effective as licensing in assisting a consumer’s choice of 
competent counsel,208 it would not provide the same assurance of competence 
to consumers.209 Furthermore, the experience of the medical profession 
indicates that the threat of malpractice sanctions alone will lead to legislative 
efforts to limit or preempt the civil suit.210 Most importantly, the success of 
other professionals in combatting sunset provisions that threaten to end their 
state licensure schemes suggests that deregulation is unlikely to occur 
whenever an interest group is represented by a strong professional organiza
tion211 such as the organized bar.212

E. PUBLIC CONTROL THROUGH LEGISLATION

Consumer dissatisfaction with the quality of legal services, combined with 
the bar's unwillingness or inability to respond effectively to the problem of 
attorney incompetence, is likely to lead to increasing demands for outside 
regulation.213 Despite its criticism of the bar disciplinary process, the Clark

206. Elzinger, supra note 205, at 114 (no study yet produced by economists that makes case on cost
benefit grounds for licensing of any profession); Kennedy, The Lawyer as Professional: Examination, 
Licensing, and the Problem of Deceptive Packaging, 1979 Fla. St. B.J. 601, 604 (compensatory public 
benefits of lawyer self-regulation not yet demonstrated); cf. Horowitz, supra note 205, at 9 (policies affected 
through self-regulation effectively curb competition and promote interests of self-regulated bodies).

207. See Horowitz, supra note 205, at 8 (inability to judge service quality will cause lay persons to enter 
deregulated professional service market with uncertain expectations about quality of services).

208. See Beales, The Economics of Regulating the Professions, in Regulating the Professions 140 
(R. Blair & S. Rubin eds. 1980) (improvement in professional quality through certification less expensive 
than through licensing). Certification is, in effect, a state grant of a nonexclusive right to practice 
accomplished through procedures similar to those used in licensing. Id. It would allow the consumer the 
option of a certified lawyer, presumably a specialist, or an uncertified, less expensive, and less skilled 
lawyer. See generally Comment, Once You're In, supra note 49, at 685-87 (discussing existing and 
proposed certification plans).

209. See Rubin, The Legal Web of Professional Regulation, in Regulating the Professions 47 (R. 
Blair & S. Rubin eds. 1980) (certification does not offer same degree of consumer security as licensing).

210. See Martyn, Informed Consent, supra note 2, at 343 (proposals for shortened statute of limitations, 
ceilings on malpractice awards, regulation of attorney fees, and “winner-take-all” system made in response 
to medical malpractice crisis).

211. See Rubin, supra note 209, at 47 (state sunset process reveals substantial deregulation of currently 
regulated professions impossible).

212. Id. at 47 (gradual reform most that can be expected in legal realm; change will come from 
alterations in social and economic composition of United States, not legal forces). See also Dolan, supra 
note 114, at 239 (legislators resist health profession licensing experimentation because of fear of blame if 
experiments adversely affect public health and safety).

213 A model for such reform could be borrowed from the Swedish Consumer System. See Ford 
Foundation Report, New Approaches to Conflict Resolution 52 (1978) (quasi-governmental 
Swedish Consumer Organization combines conciliation with investigatory adjudication). The Swedish 
agency was created by statute in response to the void of private consumer organizations with adequate 
power to represent consumer interests. Id. at 52-53. The system distributes information to the public 
through the mass media and has limited authority to resolve disputes between consumers and merchants. 
Id. at 53. Although the decisions of the mediation board are not legally enforceable. 80% compliance is 
achieved through the prestige of the organization and the publication of a blacklist that warns consumers 
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Report warned of intervention from lawyer legislators who “lack the expertise 
of the courts” and “who are more likely to evaluate proposed reforms 
subjectively.”* 214 Direct legislative or executive intervention was also viewed as 
likely by the drafters of the Model Peer Review System.215 Unfortunately, the 
possibility of legislative intervention in the disciplinary process in the United 
States would probably require “wrenching institutional and doctrinal 
changes.”216 The constitutional basis of the inherent powers doctrine would 
bar state legislative attempts to usurp authority from the judiciary to regulate 
the bar.217 Conversely, perhaps because of a long history of congressional 
legislation regulating the federal bar,218 the federal judiciary grants greater 
deference to congressional regulation of attorneys.219

about merchants who have not complied with the board’s recommendations. Id. at 53-54. The system is 
available, free of charge, to the consumer, who is aided by the Board Secretary when submitting and 
investigating the claim. Id. Trade associations also play a major role in the development of business 
standards on a case-by-case basis. Id. at 55. The system is supplemented by a variety of outside tribunals 
that can request opinions of the Board when necessary. Id.

American experiments with Consumer Protection Agencies appear to have been less successful than the 
Swedish Model. See generally E. Johnson. Jr., V. Kantor & E. Schwartz, Outside the Courts: A 
Survey of Diversion Alternatives in Civil Cases 67-70 (1977) (American governmental experi
ments with resolution of consumer complaints hampered by lack of enforcement authority, inadequate 
staffing, or insufficient funding).

214. Clark Report, supra note 21, at 12. The Clark Report concluded that, because many state 
legislators, unlike judges, are practicing attorneys, they will often be directly affected by reforms in the 
disciplinary process. Id.

215. Model Peer Review System, supra note 2, at 8.
216. Wolfram, supra note 6, at 625.
217. See note 6 supra and accompanying text (discussing constitutional foundation of judiciary’s 

inherent power to regulate attorneys).
218. Judiciary Act, ch. 20, § 35, 1 Stat. 73 (1789).
219. See Goldfarb v. Virginia State Bar. 421 U.S. 773, 793 (1975) (attorney minimum fee schedule 

violates Sherman Act); Wolfram, supra note 6, at 640-41 (federal courts acknowledge competence of 
legislative branch to regulate bar); cf. United States v. Will, 101 S. Ct. 471, 486-88 (1980) (compensation 
clause prohibits legislative attempts to reduce judicial salary increase after effective date of increase).

220. See U.S. Const, art. VI (supremacy clause).
221. Wolfram, supra note 6, at 644-45; cf. National League of Cities v. Usery, 426 U.S. 833, 852 (1976) 

(Congress cannot extend federal wage and hour requirements to state employees). Wolfram suggests that 
the doctrine of intergovernmental immunity discussed in National League of Cities would support an 
argument on behalf of state and local bars to the effect that Congress cannot preempt state regulation. 
Wolfram, supra note 6, at 643 n.93. The Supreme Court has upheld the “broad power” of the States to 
regulate the practice of law. See In re Primus, 436 U.S. 412, 422, 438 (1978) (dicta) (state free to impose 
reasonable restrictions on lawyers practicing within jurisdiction, including regulation of time, place, and 
manner of solicitation); Goldfarb v. Virginia State Bar. 421 U.S. 773, 792 (1975) (dicta) (compelling state 
interest in regulating practice of law). As Wolfram acknowledges, however, there are important 
distinctions between state employees and state regulated lawyers. See Wolfram, supra note 6, at 643 n.93 
(state employees, unlike private attorneys, make state policy and compensated by state).

222. See Wolfram, supra note 6, at 644-45 (Congress likely to ignore efforts to federalize legal practice 
further). In 1974, Congress held hearings on the issue of lawyer self-regulation. Hearings on the Organized 
Bar, supra note 118, at 1.

223. See 64 A.B.A J. 958, 959 (1978) (FTC planning investigation into restrictions on legal services 

Although Congress has the authority to preempt state regulation,220 any 
such effort to discontinue traditional deference to the states would be opposed 
by the bar.221 Indeed, Congress has been relatively unconcerned with the 
subject in recent years.222 Although direct federal intervention in the discipli
nary process is unlikely, more subtle federal intrusion is already apparent in 
specific areas. The Federal Trade Commission223 and the Department of 
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Justice’s Antitrust Division224 225 both continue to monitor problems of legal 
service delivery.223 The Legal Services Corporation Act regulates the conduct 
of a large group of practicing attorneys.226 Similarly, the Employee Retire
ment Income Security Act227 imposes obligations on lawyers who serve as 
trustees to prepaid legal service plans.228

delivery); 64 A.B.A. J. 1478, 1479 (1978) (FTC examining restrictions that might hamper development of 
innovative means of providing legal services).

224. See 64 A.B.A. J. 1487, 1487 (1978) (Justice Department monitoring ABA activities discouraging 
lawyer advertising).

225. The bar has kept closely attuned to these governmental attempts to regulate the legal profession. 
In 1980, The American Bar Association Journal reported with apparent relief that a proposed FTC probe 
of the profession was to be pared down in scale. See Slonin, Bar Survey Should be Voluntary—Peterson, 66 
A.B.A J. 31, 31 (1980) (FTC recommends voluntary compliance with proposed survey of bar 
associations). The Department of Justice’s interest, however, appears to be enduring. The Assistant 
Attorney General for the Antitrust Division, Sanford Litvack, stated in a “business review letter" that the 
Division could consider challenging the legality of a county bar association's fee schedule for a prepaid 
legal services plan. Antitrust & Trade Rep. (BNA) 928;H-19 (1980). The Special Assistant to the 
Assistant Attorney General of the Department of Justice Antitrust Division indicated that associations 
appear to be an example of the "most dangerous form of self-regulation—regulation in which the primary 
beneficiaries are making the rules . . . defining the scope of their own monopoly business." Reeves, U.P.L.: 
The Lawyers' Monopoly Under Attack, 51 Fla. B.J. 600, 608 (1977).

226. 42 U.S.C §§ 2996-2996(1) (1976).
227. 29 U.S.C. §§ 1001-1381 (1976). See generally Note, 4ttorney's Liabilities Under Erisa, 82 W. Va. 

L. Rev. 129 (1979); Pfenningstorf & Kimball. Employee Legal Service Plans: Conflicts Between Federal 
and State Regulation, 1976 Am. B. Foundation Research J. 787, 832-42.

228. 29 U.S.C. § 1002(l)(A) (1976).
229 American Bar Association, Joint Comm, on Professional Discipline of the Ap

pellate Judge’s Conference and the Standing Comm, on Professional Discipline, 
Standards for Lawyer Discipline and Disability Proceedings (Approved Draft 1979), reprinted 
in American Bar Association, Joint Comm, on Professional Discipline, Professional Dlsci- 
pi.ine for Lawyers and Judges 1979 [hereinafter Standards for Discipline],

230. Id. at xi.

Thus, consumer protection through direct legislative intervention in the 
disciplinary process will not be forthcoming. Yet the ill-will created by the use 
and abuse of professional skill and the bar’s failure to communicate with its 
clientele will multiply if not checked in some manner.

III. The Future Role of the Bar

As the above discussion demonstrates, the bar has neither the resources nor 
the incentive to establish an adequate competence control mechanism. The 
bar can choose from several more modest alternatives, however, that will both 
strengthen the grievance process and lead to a fuller understanding of the 
competence problem.

One effort to strengthen the bar grievance process culminated in February, 
1979, when a joint committee of the Appellate Judges Conference and the 
American Bar Association’s Standing Committee on Professional Discipline 
issued Standards for Lawyer Disciplinary and Disability Proceedings229 
(Standards for Discipline). The Standards for Discipline attempt to codify the 
Clark Report recommendations by developing model disciplinary proce
dures.230 The Standing Committee, in cooperation with state bars, has 
evaluated several state disciplinary systems by reference to criteria set forth in 
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the Standards for Discipline.231 Although the details of the completed 
evaluations have not been released,232 local bar counsel have identified lack of 
enforcement, inadequate funding and staffing, and gaps in disciplinary 
standards as problem areas.233 The Standards for Discipline recognize critical 
problems in the grievance process but do not recommend many of the more 
important potential reforms and, as a result, do little to resolve these 
problems.

231. Winter, Lawyer Discipline Probed in the States, 66 ABA. J. 1193, 1193 (1980).
232. Id. The recommendations of the study teams are confidential, and are only available upon request 

to local bar associations. Id.
233. Id. These considerations were cited as problems by Steele and Nimmer. Steele & Nimmer, supra 

note 17, at 1. The Clark Report also identified these features as serious problem areas. Clark Report, 
supra note 21, at 1.

234. See Report on Attorney Registration, supra note 189, at 29-32 (confidentiality of disciplinary 
process breeds public distrust; threat of disclosure would inhibit misconduct). The Clark Report identified 
the inadequacy of the provisions concerning the public disclosure of pending disciplinary procedures as a 
problem. Clark Report, supra, note 21, at 138-46.

235. Steele & Nimmer, supra note 17, at 980 (Michigan agency data shows only 2% of all third party 
complaints result in sanction).

236. See id. at 980, table 12 (private reprimand imposed more frequently than public sanction or 
prosecution in five of 11 jurisdictions for which data available).

237. Statistical data may provide the public with general information but may be of little help to the 
individual consumer. See note 249 infra (discussing current statistics reporting practices); text accompany
ing notes 247-52 infra (discussing proposal to make records of complaints and disciplinary actions available 
to public).

238. See Steele & Nimmer, supra note 17, at 1000-01 (lack of publicity may reduce deterrent effect of 
disciplinary process).

239. See Standards for Discipline, supra note 229, Standard 8.24 (proceeding should be con
fidential prior to filing and service of formal charge).

240. See id. Standard 6.10 (precharge admonition constitutes private discipline).
241. See id. Standard 6.9, Commentary (court reprimand should be published in official reports for 

guidance of other lawyers).
242. Id. Standard 3.16, Commentary.

The lack of publicity and consequent secrecy that shroud the grievance 
process are critical problems that hinder the ability of many jurisdictions to 
respond adequately through their disciplinary process to charges of attorney 
incompetence.234 Most jurisdictions dispose of the bulk of their caseload 
without a hearing or other formal proceeding.235 Moreover, discipline often 
consists of a private reprimand rather than a public sanction.236 Thus, very 
few of the complaints filed with a typical agency will ever be publicized. 
Although it may be equitable to guarantee privacy to individual lawyers until 
official action is taken, such a guarantee also prevents public scrutiny of the 
vast majority of complaints received.237

Publicity, however, is essential to the deterrence potential of the discipli
nary process.238 Publicity educates both lawyers and the public and enables 
them more reasonably to evaluate their own expectations of the attorney
client relationship. Despite this benefit, the Standards for Discipline continue 
the tradition of barring publicity until a client complaint has been fully 
investigated and formal charges have been prepared by the agency.239 
Admonitions imposed prior to the filing of formal charges remain private,240 
and reprimands imposed by a hearing board or court need only be made 
known to the members of the profession.241 Although the Standards for 
Discipline recognize that public confidence in the disciplinary process 
increases with the bar’s willingness to acknowledge lawyer misconduct,242 



738 The Georgetown Law Journal [Vol. 69:705

they recommend that such information be released only if public disciplinary 
actions are imposed.24-1

243. Id. Standard 3.16.
244. See notes 103-10 supra and accompanying text (discussing selective disciplinary committee 

discipline of lawyers with unpopular beliefs or clients and marginal incomes).
245 See Report on Attorney Registration, supra note 189, at 22-25 (case treatment inconsistent because 

of lack of uniform criteria among hearing panels). The same inconsistency of treatment occurs in the plea 
bargaining of criminal cases. See White, A Proposal for Reform of the Plea Bargaining Process, 119 U. Pa. 
L. Rev. 439, 449 (1971) (unchecked prosecutorial discretion in plea bargaining may result in arbitrary and 
unequal treatment).

246. See K. Davis, Discretionary Justice: A Preliminary Inquiry 216-17 (1969) (justice 
requires curtailment of unnecessary discretion but some discretion indispensable for individualized justice).

247. See id. at 215-33 (administrative discretion must be properly defined and structured); Kadish & 
Kadish, Discretion to Disobey 189-90 (1973) (unfettered discretion leaves citizens in quandary about 
propriety of conduct).

248. Standard 3.12 of the ABA Standards for Discipline requires maintenance of complete records of 
all operations and individual matters concluded with or without formal charges. Standards for 
Discipline, supra note 229, Standard 3.12. This data provides the basis for statistics that “should include 
the number and type of allegations considered and disposed of over a fixed period of time." Id.

249. Many states currently limit their reports to statistical compilations of classes of cases. See Steele & 
Nimmer, supra note 17, at 968-72 table 7 (Oklahoma and New York bars’ complaint classification 
schemes).

250. See Report on Attorney Registration, supra note 189, at 22-25 (codification and distribution of all 
grievance board decisions necessary to modify discrepancies in results among hearing panels). See generally 
Cox, supra note 106, at 392-93,433.

251. See Steele & Nimmer, supra note 17, at 997 (67% of lawyers before grievance board in Michigan 
case study subject of prior complaint); S. Tisher, L. Bernabei & M. Green, supra note 36, at 107 (study 
showed 25 attorneys subject of 300 grievance complaints over 10 years).

In addition to deterring attorney misconduct, public knowledge of the 
grievance system’s operation is a prerequisite to a critical assessment of the 
exercise of administrative discretion by the grievance board. As the above 
discussion indicates,243 244 discretion within the grievance system can result in 
arbitrary, discriminatory, and oppressive sanctions. The lack of criteria that 
guide prosecutorial decisionmaking results in differing treatment of similarly 
situated attorneys.245 On the other hand, administrative discretion also makes 
possible efficient and just application of otherwise rigid laws.246 A truly 
equitable outcome depends upon proper limitation of discretion gained 
through a conscious assessment of the exercise of that discretion.247

In the grievance system, this limitation on discretion can be achieved by 
both internal and external reporting systems. The grievance board should 
develop an internal record system that will enable the public to assess the 
board’s exercise of discretion. The kinds and numbers of complaints filed, as 
well as the progress of each case, must be included in the board’s records.248 
These records should be compiled in a yearly public report that is released to 
both the press and the bar.249 In particular, the disparate treatment of 
similarly charged attorneys must be scrutinized. The administrator should, on 
a case-by-case basis, supply written explanation for any difference in treat
ment.250 Such information would encourage consistent rulings, both inter
nally and before the highest state courts that often set the final disposition.

The discipline of repeat offenders will be improved by systematic record 
keeping. Studies indicate that a handful of practitioners are repeatedly before 
the grievance committee.251 Historical accounts that identify repeat offenders 
should be complied routinely and made available to disciplinary administra
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tors and panels.252 Grievance administrators can then consider these accounts 
when determining whether to pursue a disciplinary complaint; hearing panels 
can similarly refer to these accounts when selecting sanctions.

252. See Report on Attorney Registration, supra note 189, at 33-34 (bar disciplinary process should 
keep ongoing account of every complaint filed against any attorney). See generally Forst & Brasi, supra 
note 106, at 1.

The recordkeeping requirement of ABA Standard 3.12 would provide the information necessary to the 
grievance administrator. Standards for Discipline, supra note 229, Standard 3.12. Standard 7.1. 
however, suggests that the record of prior discipline, rather than the record of prior complaints, be 
considered in establishing sanctions. See id. Standard 7.1, Commentary (aggravating circumstances include 
attorney’s record of prior discipline).

253. See notes 51-54 supra and accompanying text.
254. See notes 199-204 supra and accompanying text.
255. See J. Lieberman, supra note 107, at 218-20 (comprehensive reform of bar disciplinary system 

best achieved by instituting public operation); Garbis & Seligman, supra note 107, at 58 (lay representation 
on Minnesota and Michigan grievance boards burst myth that only lawyers qualified to judge lawyers); 
Lobe, supra note 49, at 77 (nonlawyer serving on disciplinary board brings fresh perspective and improves 
process); Shallenberger, Nonlawyers Welcome on the California Bar Board, 64 A.B.A. J. 800, 800 (1978) 
(lay board members improve grievance system and increase public confidence); cf. 65 A.B.A. J. 346, 346 
(1979) (no consensus in legal profession about whether lay persons should participate in bar governance).

256. Standards for Discipline, supra note 229.
257. Id. Standard 3.3.
258. Id. Standard 3.9(b); id. Standard 3.9, Commentary.
259. Id. Standard 8.2, Commentary.
260. See S. Tisher, L. Bernabei & M. Green, supra note 36, al 94-95 (current grievance system 

designed to discourage and intimidate complaints).
261. See Steele & Nimmer, supra note 17, at 1005 (most complaints disposed of administratively 

without extensive investigation).
262. See S. Tisher, L. Bf.rnabei & M. Green, supra note 36, at 93 (200 complaints received but not 

docketed by District of Columbia Disciplinary Board in 1973).

Reporting procedures, however, are only the first in a series of reforms that 
must be adopted to ensure public accountability. As a further reform, lay 
representatives must be allowed to participate in the disciplinary process. Lay 
participation is the means by which the public concept of the bar grievance 
process can be effectively communicated to the bar.253 Understanding public 
expectations may in turn help to improve the quality of legal sevices.254 
Lawyers who are skeptical of such involvement should note that, at a 
minimum, lay participation would raise the public’s opinion of both the legal 
profession and the disciplinary process.255

The Standards for Discipline256 recommend that disciplinary agencies 
consist of a statewide board, hearing committees, and counsel and staff.257 A 
lay complainant's first contact with the agency is through its staff by phone or 
mail. The Standards for Discipline specify that this staff is to be appointed by 
and responsible to bar counsel.258 As the Standards for Discipline recognize, 
many complainants are intimidated by their first contact with the agency 
because of their ignorance of the law and unfamiliarity with the process.259 It 
is therefore essential that staff level appointments include lay persons who can 
respond to the feelings of intimidation often experienced by complainants.260

Increased lay representation at the screening and investigative stages 
should also be sought. Most complaints received are disposed of during the 
initial screening and investigative process.261 A significant amount of informa
tion from the dissatisfied clients, however, is lost or discounted during these 
early stages262 because of important differences between lay and professional 
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conceptions of the disciplinary process.263 During the screening process, an 
attorney is more likely than his lay counterpart to accept an exculpatory 
explanation from an attorney under investigation.264 According to the 
Standards for Discipline, the right of a complainant to appeal a grievance 
process decision vests only following a disposition after investigation.265 
Clients are thus left without recourse when their complaints are dismissed 
during the screening stage.

263. See notes 44-54 supra and accompanying text (discussing intraprofessional protective attitude of 
attorneys in grievance process).

264. See S. Tisher, L. Bernabei & M. Green, supra note 36, at 99 (substantial number of valid 
complaints dismissed by New York Committee on Grievances solely on basis of unsworn, written response 
of attorney).

265 Standards for Discipline, supra note 229., Standard 8.5.
266. See Zander, Commission Examines English Legal Profession, 66 ABA. J. 568, 572 (1980) (Report 

of Royal Commission on Legal Services urges profession to appoint laymen to screen complaints against 
lawyers).

267. See, e.g., 42 U.S.C. § 302(a)(5)(B) (1976) (Old Age Assistance); 42 U.S.C. § 1202(a)(5)(B) (1976) 
(Aid to Blind); 42 U.S.C. § 1352(a)(5)(B) (1976) (Aid to Disabled); 42 U.S.C. § 1396(a)(4)(B) (1976) 
(Medical Assistance Program).

Congress has also required majority representation by consumers on the governing boards of Health 
Systems Agencies created in 1974 as a means of implementing a comprehensive nationwide health care 
policy. 42 U.S.C. § 3001- 1(b)(3)(C) (Supp. V 1976). See generally Rosenblatt, Health Care Reform and 
Administrative Law: A Structural Approach, 88 Yale L.J. 243, 304-13 (1978).

268 Standards for Discipline, supra note 229, Standard 3.8 (counsel should be admitted to 
practice in state and not otherwise engaged in law practice).

269. Id. Standards 8.4, 8.5.
270. See note 250 supra and accompanying text (discussing need for written grievance board decisions 

to encourage consistency).
271. See note 249 supra and accompanying text (discussing need for yearly report of grievance board 

proceedings to public and press).
272. Standards for Discipline, supra note 229, Standard 3.4 (board should consist of two-thirds 

lawyers and one-third nonlawyers); id. Standard 3.6 (hearing committee should consist of two lawyers and 
one public member).

273. Id. Standard 3.6.

Lay representation during this critical screening stage would represent an 
important reform. Other systems of attorney discipline suggest that lay 
screening can be successfully implemented. The British Royal Commisssion 
on Legal Services, for example, recently proposed that lay representatives be 
included in the initial complaint screening process.266 A number of federal 
agencies that administer assistance programs are required by statute to retain 
a subprofessional staff of community service aides trained to assist appli
cants.267 The Standards for Discipline, however, recommend that counsel268 
screen and investigate269 all complaints.

An additional method of minimizing the subjective bias that grievance 
administrators bring to their tasks is to require written justification for every 
screening decision.270 Screening adminstrators will adhere more closely to 
objective standards if they are forced to articulate the criteria for their 
decisions. Furthermore, their discretionary evaluations will also be subject to 
public scrutiny if the written justifications are released to the statewide 
boards, the bar, and the public.271

The grievance system is also dominated by attorneys at the hearing stage. 
The Standards for Discipline recommend that two-thirds of all committee 
and board positions be staffed by attorneys.272 Thus, only one of the three 
members of the recommended hearing committee would be a lay person.273 
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Through these limitations, the Standards for Discipline foster continued 
lawyer control over the disciplinary process.274 Effective reform, however, 
requires increased lay representation on both the committee and board 
level.275 The grievance and licensing processes of other jurisdictions and 
professions demonstrate the feasibility of increased lay representation. The 
English Solicitors Amendment Act276 of 1974, for example, requires an 
independent lay observer at all grievance hearings.277 The observer is 
empowered to investigate independently charges made by dissatisfied com
plainants.278 Similarly, other occupational licensing boards have equal lay and 
professional representation.279 The bar would benefit from studying these 
alternative models.

274. Cf. S. Tisher, L. Bernabei & M. Green, supra note 36, at 112-13 (legal profession dominates 
grievance process).

275. Some commentators have recommended that bar associations provide for majority lay representa
tion in the disciplinary structure as a means of assuring the presence of ombudsmen to represent lay 
complainants' interests and counteract the protective tendencies of self-regulation. Id. at 111. Experience 
with lay participants in disciplinary proceedings may suggest, however, that lay representatives would be 
dominated by the attorneys with whom they serve. See id. at 133 (lay representatives overwhelmed by 
lawyers expertise and contribute very little to grievance process). To the extent it exists, this problem may 
be due more to the insufficient number of lay representatives on any given grievance board than to a 
tendency of lay persons to defer to legal expertise. See id. (lay deference to attorney representatives suggests 
lay representation inadequate to ensure influence of community values in disciplinary proceedings). See 
generally Report on Attorney Registration, supra note 189, app. B (describing lay representation in 
grievance process of various bars).

276. English Solicitors Act, 1974, c.47.
277. Id. § 46. See generally Leach, The New Look in Disciplinary Enforcement in England. 61 A.B.A. J. 

212, 213 (1975).
278. Leech, supra note 277, at 213.
279. See S. Tisher, L. Bernabei & M. Green, supra note 36, at 112 (lay majority on California’s 

other occupational licensing boards).
280. See text accompaying note 53 supra (majority of attorney grievance complaints received from 

clients, not other lawyers).
281. See Steele & Nimmer, supra note 17, at 962-63 (bar grievance process insufficiently visible to 

aggrieved clients). Steele & Nimmer found that of the 45 clients interviewed who indicated some problems 
with an attorney, 35 knew nothing about the disciplinary system. Id. at 962. Of the 10 who knew about the 
system, four believed it would not offer any remedy. Id. at 963. None of the interviewees actually 
complained to the disciplinary agency. Id. The sample interviews, conducted in response to a general 
survey in a medium-size community, lead Steele and Nimmer to estimate that 12% to 27% of all persons 
who have contacted an attorney have experienced a problem. Id. at 963.

282. Id. at 946-47 (higher per capita complaint rate in recently reformed jurisdictions because of 
publicity accompanying reforms).

The use of comprehensive record keeping systems and increased lay 
representation would represent important and meaningful reforms in the 
grievance process. Further, and perhaps more basic reforms, however, are 
also necessary. The grievance complaint process must begin to demonstrate a 
far greater attentiveness to two sources of information: discouraged clients 
and the courts.

Although the overwhelming majority of grievance complaints are filed by 
clients,280 Steele and Nimmer suggest that these complaints are nevertheless 
substantially underreported because of the lack of public knowledge about the 
process.281 Thus, the bar can and should attempt to increase public awareness 
of the availability of the grievance forum.282 In addition, the bar should refer 
clients with colorable complaints to one member of a panel of attorneys who 
will undertake a civil malpractice suit. Though referral already occurs in an 
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ad hoc fashion,283 an official and individualized referral service will enhance 
the bar's public image while simultaneously fulfilling its obligation to provide 
adequate legal services.

283. See note 193 supra and accompanying text (discussing official recommendation of malpractice suit 
as remedy by some grievance boards).

284. See Report of Association of New York City Bar, supra note 195, at 137 (Grievance Committee staff 
counsel should review malpractice complaints in same manner as complaints made directly to Committee).

285. See id. (malpractice insurers should give notice of claims filed against them to grievance agencies).
286. See notes 75-77 supra and accompanying text (only repeated acts of misconduct result in official 

action).
287. See note 92 supra and accompanying text (administrative discretion under ABA Model Rules).
288. See Report of Association of New York City Bar, supra note 195, at 136 (awareness of Grievance 

Committee interest in incompetence may encourage lawyers to discharge obligation to call clear violations 
of rules against incompetence to Committee’s attention).

289. See notes 96-100 supra and accompanying text (discussing discretion inherent in attorney’s duty 
under ABA Model Rules to report colleagues’ "substantial violations”).

290. See 64 A.B. A. J. 34, 34 (1981) (insurance company offered to open its books to Florida State Bar.).

Official recognition of a malpractice suit as the appropriate avenue of 
redress for clients injured by attorney incompetence demonstrates the availa
bility of the courts as an additional source of information. Grievance boards 
should monitor malpractice suits filed within their jurisdictions.284 This could 
be accomplished through court rules requiring clerks to report all such suits 
to the grievance board or through a statute or administrative regulation 
requiring the same information from insurance companies who defend 
malpractice actions.285 When a pattern of allegations against a lawyer 
emerges, the bar should investigate.

Limiting prosecutions to situations exhibiting a pattern of misconduct 
allegations against an attorney is common practice under the current Canon 
Six neglect standard in most grievance agencies.286 The enforcement discre
tion allowed by the ABA Model Rules would also necessitate such a 
practice.287 If this enforcement discretion was based on complaints from both 
the civil and grievance sector, members of the bar would be on notice that the 
grievance process is addressing competence disputes with renewed vigor. 
Lawyers who are concerned about the imposition of a potentially serious 
penalty for misconduct that amounts to only occasional error also need 
reassurance that grievance board jurisdiction will be invoked only when a 
number of complaints indicate unfitness to practice. Knowledge by the bar 
that the agency will take action only if a pattern buttressed by public statistics 
emerges should also help alleviate fears of discriminatory enforcement.

Removing the fear of excessive or discriminatory use of the grievance 
process in this manner is essential if lawyers are to be encouraged to discharge 
their duty to report a fellow lawyer’s misconduct.288 This will also eliminate 
the need to promote, as does Model Rule 10.3,289 the discretion of individual 
attorneys to report violations of fellow practitioners. Thus, if the drafters of 
the ABA Model Rules in fact intend to rid the profession of its self-protective 
attitude, the “substantial violation” reporting requirement should be elimi
nated from rule 10.3, particularly in jurisdictions where public accountability 
of enforcement discretion is a reality.

Reporting procedures designed to include both civil malpractice and 
grievance complaint statistics would also create a data bank to be used by the 
bar to negotiate insurance rates290 and to aid in the further study of lawyer 
competence. In addition, the availability of such information may encourage 
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outside professionals in disciplines such as economics291 or psychology292 to 
recommend future action. The data collected could also demonstrate to the 
bar the seriousness and extent of the competency problem. The pressure 
toward outside regulation of lawyers and the increasing numbers of civil 
malpractice suits may become more understandable if the bar perceives the 
true dimension of public concern over the issue. This perception, combined 
with the bar’s understanding of the limits of the current grievance forum, 
should lead to experimentation with peer review, arbitration, and mediation 
models as a means of providing both the profession and the public with a 
viable alternative for deciding and avoiding competency disputes.

291. See generally Carol & Gasten, supra note 132, at 1.
292. See generally A. Watson, The Lawyer in the Interviewing and Counseling Process 

(1976).

Conclusion

The bar’s unwillingness and inability to pursue vigorously charges of 
lawyer incompetency has relegated regulation of lawyer competency to the 
free market civil malpractice suit. The ABA Model Rules suggest adopting 
civil malpractice standards as guiding criteria in the bar’s grievance forum. If 
adopted, these rules will require renewed attention to client complaints, 
which can be aided by official monitoring of civil malpractice claims. 
Information from these sources will provide objective standards for the 
exercise of administrative discretion. Should the bar decline to adopt the 
Model Rules, the established prominence of the civil standard should pressure 
the profession to consider alternative means of ensuring lawyer competency. 
Failure to experiment with new methods of appeasing client concerns risks 
eventual judicial or legislative imposition of alternatives far less solicitous of 
lawyer involvement.





The Emerging Threshold Approach to State Action 
Determinations: Trying to Make Sense of
Flagg Brothers, Inc. v. Brooks

Thomas D. Rowe, Jr.*

The Supreme Court's opinions on the "state action" problem have 
received much criticism for doctrinal incoherence. Professor Rowe 
suggests that underlying recent decisions may be a structure that 
brings some measure of order to the field. The analysis rests on a 
distinction between "ordinary" state action situations, which are by 
definition governed by the Constitution's restraints on governments, 
and all other, "nonordinary" cases. These latter situations involve 
both governmental and private ingredients, with exercise of private 
choice necessary to bring about the challenged action; in such cases, 
state action is normally found only upon satisfaction of one or 
another of a quite restrictive set of criteria. However useful the 
"ordinary"-"nonordinary" distinction may be for organizing and 
understanding the Supreme Court's state action doctrines, though, 
Professor Rowe argues that there appears to be no adequate way of 
defining and justifying a line separating the two categories. The 
article concludes that the only workable approach to the area may be 
one suggested by some previous commentators—that there is always 
"state action" at least in the form of state policy applicable to a 
litigation, and that the only issue should be the constitutional merits 
of the state's action or policy.

One of the most frequently quoted—and still, after more than a decade, 
quite accurate—descriptions of the state action field is that it is a “conceptual 
disaster area.”1 The Supreme Court has virtually thrown up its hands at its 
own inability to provide general and principled guidance.2 The response of

* Professor of Law, Duke University; Fellow in Administration of Justice, Office for Improvements in 
the Administration of Justice, United States Department of Justice, 1980-81. BA 1964, Yale University; 
M.Phil. 1967, Oxford University; J D 1970, Harvard University. The author expresses his appreciation to 
Professors Michael Seidman, Walter Dellinger, Dennis Hutchinson, William Van Alstyne, William 
Vukowich, and Heathcote Wales for their helpful comments and suggestions. The views expressed in this 
article are solely those of the author and do not necessarily represent the position of the Department of 
Justice.

1. Black, The Supreme Court. 1966 Term—Foreword: “State Action," Equal Protection, and California’s 
Proposition 14. 81 Harv. L. Rev. 69, 95 (1967). For a listing of several major articles on the subject, see 
Glennon & Nowak, A Functional Analysis of the Fourteenth Amendment “State Action" Requirement, 1976 
Sup. Ct. Rev. 221, 227 nn.24-25.

2. As the Court once put it:

This Court has never attempted the “impossible task” of formulating an infallible test for 
determining whether the State "in any of its manifestations” has become significantly 
involved in private discriminations. “Only by sifting facts and weighing circumstances” on a 
case-by-case basis can a “nonobvious involvement of the State in private conduct be attributed

745
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some commentators has been to propose the abandonment of the effort to 
distinguish between situations in which there has or has not been state action 
for purposes of determining the applicability of the many restraints in the 
federal Constitution that apply only to governments.* 3 They have argued, 
rather persuasively, that the conventional effort to find the requisite state 
action before proceeding to the merits is misdirected; instead, they contend, 
there is always state action in some sense in any court case, including when 
the state law or policy affects the legal relations between private persons. 
From this perspective the appropriate question is simply whether the 
challenged governmental action or policy is constitutionally permissible.4

its true significance."

Reitman v. Mulkey, 387 U.S. 369, 378 (1967) (quoting Burton v. Wilmington Parking Auth., 365 U.S. 715, 
722 (1961)).

3. See, e.g.. U.S. Const, amend. XIV, § 1 ("nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the equal protection of 
the laws”); Jackson v. Metropolitan Edison Co., 419 U.S. 345, 349 (1974) (affirming dichotomy between 
state action, which is subject to fourteenth amendment scrutiny, and private conduct, which is not); Shelley 
v. Kraemer, 334 U.S. 1,13 (1948) (fourteenth amendment inhibits only action attributable to the state, not 
private conduct however discriminatory or wrongful).

4. See, e.g., Horowitz, The Misleading Search for "State Action" Under the Fourteenth Amendment, 30
S. Cai . I Rev. 208, 209 (1957) (whenever state gives legal consequences to transactions between private 
persons, state action is present for fourteenth amendment purposes); Van Alstyne, Mr. Justice Black. 
Constitutional Review, and the Talisman of State Action, 1965 Duke L.J. 219.

5. E.g., Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) (reviewing decision denying recovery under 
Illinois law for defamation of private individual); New York Times Co. v. Sullivan, 376 U.S. 254 (1964) 
(reversing Alabama court decision allowing recovery for defamation of public official).

6. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 345-48 (1974) (Constitution permits states to 
define standards for media’s defamation of private individual, provided liability without fault not imposed).

In a slightly larger nutshell, the argument that there is always state action 
runs along these lines: even when the state has not initiated the challenged 
action immediately giving rise to a litigation (when it has done so, everyone 
seems to agree that there is no “state action” problem), the state always acts— 
at least in the sense that its courts resolve the resulting dispute according to a 
state policy. The policy may be enunciated in statute, regulation, or common 
law. It may be either well established in advance or evolved by a court dealing 
with a novel claim or set of facts. But policy there is, even if it is one of trying 
not to disturb the results of private action or ordering.

The conclusion drawn from this argument is that however private a 
transaction, the policy the courts apply to litigation arising from it should be 
subject to judicial scrutiny and tested for consistency with the restraints that 
the Constitution imposes upon governments. For example, a state’s common 
law of defamation is subject to first amendment challenge without regard to 
the official or private capacity of the actors.5 Many state policies, of course, 
would survive constitutional scrutiny without the slightest difficulty. The 
major elements of such private law fields as tort, property, and contract, for 
instance, would normally be of such unquestionable constitutionality that no 
litigant would bother to raise a constitutional challenge. Even when such 
challenges are worth raising, as in defamation cases, the courts can hold that 
the state’s law squares with the constitutional restraints applicable to 
governments.6
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Whatever the merit of this approach, the Supreme Court over the past 
several years has made it increasingly clear that it will have none of it.7 8 Most 
prominently, in three opinions by Justice Rehnquist, Moose Lodge No. 107 v. 
IrvisJ Jackson v. Metropolitan Edison Co.,9 and Flagg Brothers, Inc. v. 
Brooks,10 the Court at least in form has followed the traditional analysis that 
treats state action as a threshold question. When no state action is present, the 
Court does not reach the constitutionality of a challenged act or policy under 
constitutional provisions that restrain only governments.

7. Cf. Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978), in which lhe Court said:

It would intolerably broaden, beyond the scope of any of our previous cases, the notion of 
state action under the Fourteenth Amendment to hold that the mere existence of a body of 
property law in a State, whether decisional or statutory, itself amounted to “state action" even 
though no state process or state officials were ever involved in enforcing that body of law.

Id. at 169 n.10.
8. 407 U.S. 163 (1972).
9. 419 U.S. 345 (1974).
10. 436 U.S. 149 (1978).
11. 376 U.S. 254 (1964); see text accompanying notes 47-49 infra (common law of libel subject to 

constitutional restraints).

This article considers the approach the Court appears to be following and 
some of the criticism it has provoked. It begins with a brief discussion of the 
recent cases and notes the difficulties they seem to present. It proceeds to 
suggest that, unperceived in the critical commentary (and also, concededly, 
not articulated or adopted by the Court), there is an understandable, 
coherent, and rather useful analytical structure that is at least consistent with 
the Court’s overall approach and may underlie it. After developing this 
framework, the article explores its usefulness in limiting or eliminating some 
of the apparent difficulties in the opinions and its implications for certain 
aspects of state action doctrine. The article also suggests, however, that there 
are some as yet unconfronted problems that demonstrate the limitations of a 
threshold analysis and that ultimately may force the Court to abandon its 
current approach.

That approach may be described as follows. It presumes a rough division 
between “ordinary” state action situations, in which state action usually 
presents no difficulty, and all others. In most of the ordinary cases, the state is 
unambiguously the sole initiator of the particular challenged action, as when 
it is running a segregated public school or prosecuting a speaker for 
subversive advocacy. Under the current approach, state action determina
tions get harder when a mixture of governmental and private ingredients 
produces the challenged state of affairs, with some scope for private choice 
that determines whether the problem arises or not. Nonetheless, some 
precedents that remain viable, particularly New York Times Co. v. Sullivan,11 
indicate the existence of a second type of ordinary case in which the Court 
still finds the state action threshold easily cleared. In these cases, the 
considerable scope for private decisions seems to present little or no obstacle 
to a finding of state action.

In the remaining “nonordinary” cases, there appears in effect to be a 
presumption of no state action. If it goes unrebutted, constitutional restraints 
on official conduct do not govern the situation. There are, however, a few 
restrictive criteria applicable to such nonordinary cases which, if satisfied, 
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permit a finding that state action is present. The fundamental flaw of such a 
bifurcated approach is the difficulty of sorting out which situations involving 
a mixture of governmental and private ingredients giving rise to the chal
lenged action do, and which do not, deserve treatment as ordinary state action 
cases. The Supreme Court has articulated no satisfactory basis for making the 
distinction. The article concludes that there may indeed be none, which 
suggests that the overall structure—although intelligible and to a considerable 
extent helpful—may in the end be an edifice that cannot stand.

I. The Rehnquist Trilogy and the Critics

a. the cases

Moose Lodge No. 107 v. Irvis.12 The first of the Rehnquist trilogy of 
state action cases involved racial discrimination by a private club holding a 
state liquor license. The licensing scheme included considerable regulation of 
the licensees’ operations13 but was silent on the subject of discrimination. The 
Court’s opinion began its treatment of the state action question by mentioning 
the “essential dichotomy between discriminatory action by the State, which is 
prohibited by the Equal Protection Clause, and private conduct, ‘however 
discriminatory or wrongful,’ against which that clause ‘erects no shield.’”14 It 
then noted that its “holdings indicate that where the impetus for the 
discrimination is private, the State must have ‘significantly involved itself 
with invidious discriminations’ ... in order for the discriminatory action to 
fall within the ambit of the constitutional prohibition.”15 Mere licensing and 
comprehensive regulation of the club did not “foster or encourage racial 
discrimination,”16 “make the State in any realistic sense a partner or even a 
joint venturer in the club’s enterprise,”17 or confer “upon club licensees a 
monopoly in the dispensing of liquor.”18 Hence, the club’s policy did not 
constitute state action and was not subject to the constraints of the fourteenth 
amendment.19

12. 407 U.S. 163 (1972).
13. See id. at 176 (listing requirements of state’s regulatory scheme).
14. Id. at 172 (quoting Shelley v. Kraemer, 334 U.S. 1, 13 (1948)).
15. Moose Lodge. 407 U.S. at 173 (quoting Reitman v. Mulkey, 387 U.S. 369, 380 (1967)).
16. Id. at 176-77.
17. Id. at 177.
18. Id.
19. See id.
20. Id. at 179.

The state liquor regulations challenged in Moose Lodge did include, 
however, a requirement that club licensees adhere to all provisions of their 
own constitutions and bylaws. Even though the state regulations said nothing 
about discrimination, the bylaws of the club’s national parent organization 
required racial discrimination. The effect of enforcing the regulation insisting 
on observance of the club bylaws thus “would be to invoke the sanctions of 
the State to enforce a concededly discriminatory private rule.”20 Because such 
enforcement would have involved state action in violation of the fourteenth 
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amendment, the Court ordered an injunction against the enforcement of the 
regulation as applied to the discrimination requirement.21

Jackson v. Metropolitan Edison Co.22 In Jackson, a consumer chal
lenged the failure of a private, regulated monopoly utility to afford opportuni
ty for a hearing before it cut off electric service. Despite extensive regulation, 
the Court found the cutoff policy to be the private utility’s own; there was no 
“sufficiently close nexus between the State and the challenged action of the 
regulated utility so that the action of the latter [might] fairly be treated as that 
of the State itself.”23 The majority rejected several arguments for a finding of 
such a nexus. First, the monopoly argument was not in itself dispositive; an 
“insufficient relationship [existed] between the challenged action[] of the 
[utility] and [its] monopoly status.”24 Second, the state’s approval of the 
utility’s general tariff containing the challenged policy was likewise insuffi
cient because the state had not “put its own weight on the side of the proposed 
practice by ordering it.”25 Rather, the utility had simply exercised a “choice 
allowed by state law,” with the “initiative com[ing] from it and not from the 
state.”26 Finally, the facts of the case did not establish the requisite degree of 
joint overall participation or “symbiotic relationship” to “make the [utility’s] 
conduct attributable to the State.”27

Flagg Brothers, Inc. v. Brooks.28 In the most recent of the state action
cases, a private warehouseman allegedly had threatened to sell the goods of an 
evicted tenant in order to collect unpaid storage charges.29 New York’s 
Uniform Commercial Code (UCC) permitted such a self-help sale,30 but no 
state official or agency had participated in the purported threat of sale or was 
a party in the case.31 The Court consequently viewed the only issue as being 
“whether Flagg Brothers’ action may fairly be attributed to the State of New 
York.”32 It dealt with two arguments for such an attribution.

The Court first rejected the contention that in authorizing resolution of 
private disputes by self-help remedies rather than requiring resort to the 
courts, the state had delegated a traditional public function. Reviewing the 
public function precedents, the majority extracted a requirement of “ex
clusivity,” meaning a traditional government monopoly over the function at 
issue, and found that criterion unsatisfied.33 After pointing to “the traditional 
place of private arrangements in ordering relationships in the commercial 
world,”34 the Flagg Brothers Court concluded that “the settlement of disputes

30. Id. at 151.
31. See id. at 153, 157.
32. Id.
33. See id. at 157-63.
34. Id. at 160 (footnote omitted).

21. See id.
22. 419i U.S. 345 (1974).
23. Id. at 351.
24. Id. at 352.
25. Id. at 357.
26. Id.
27. Id. at 358.
28. 436> U.S. 149 (1978).
29. See id. at 153.
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between debtors and creditors is not traditionally an exclusive public 
function.”35 Delegation of a function that did not meet this criterion thus did 
not turn private conduct into state action.

35. Id. at 161 (footnote omitted).
36. Id. at 164 (quoting Adickes v. S.H. Kress & Co., 398 U.S. 144, 170 (1970)).
37. Flagg Bros., 436 U.S. al 164 (quoting Jackson. 419 U.S. at 357) (emphasis added by Flagg Bros. 

Court).
38. See 436 U.S. at 164.
39. Id.
40. Id. at 165.
41. This section does not attempt to reflect or evaluate all the main criticisms. Instead, as background 

to the effort to develop a workable framework from the Court's recent approach, it only raises several of the 
most serious difficulties presented by the decisions.

Next, Justice Rehnquist in his majority opinion dismissed the argument 
that New York had authorized and encouraged the proposed sale by enacting 
the UCC provision. He implied ‘“that a State is responsible for the ... act of a 
private party [only] when the State, by its law, has compelled the act.’”36 37 
Justice Rehnquist pointed to language in Jackson in which the Court noted 
the state’s failure to “‘put its own weight on the side of the proposed practice 
by ordering it,"'21 and recalled the state regulation in Moose Lodge that had 
required compliance with the club’s own discriminatory bylaws.38 By con
trast, the state’s role in Flagg Brothers was one of “inaction” that amounted to 
"mere acquiescence in a private action,” which is insufficient to “convertf] 
that action into that of the State.”39 Far from requiring or ordering the 
warehouseman to sell the stored goods, Justice Rehnquist reasoned, the UCC 
provision left the decision to “purely private choice,” which state law 
"permits but does not compel”; hence, the state was “in no way responsible 
for” the decision.40

B. THE CRITICAL REACTION

The commentators’ responses to Moose Lodge, Jackson, and Flagg Brothers 
for the most part have been highly critical.41 A basic problem noted is that the 
Court is drawing lines between state “action” and “inaction” that seem 
arbitrary, confusing, and contrary to common usage, and that appear to 
obscure the real bases for decision. In Flagg Brothers, for instance, the Court 
held that the state had not “acted” even though the legislature had 
unquestionably enacted the statute relied on by the warehouseman. The 
Court’s opinions leave many groping for the lines that separate different 
forms of governmental involvement into state action and inaction.

One critic of the Court’s line-drawing is Professor Laurence Tribe. He 
argues that the Court is focusing solely on discrete government actions and 
refusing to consider governmental policy that involves deference to private 
choice:

[T]o the extent that [constitutional] rights impose restraints on 
governmental actors only, the appropriate question is whether the 
actors who make a challenged decision are in fact governmental 
actors or are simply private actors. But to the extent that such 
rights impose restraints on governmental rules and not on govern
mental actors, the proper question is whether the challenged 
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federal or state rule of law can validly distribute authority among 
governmental and private actors as it purports to do. Justice 
Rehnquist’s opinion for the majority in Flagg Brothers illustrates 
the incomprehensible results of the still popular approach to the 
state action inquiry—an approach which continues to be marked 
by a single-minded search for the moving hand of a governmental 
actor in any action challenged as unconstitutional.42

42. L. Tribe, American Constitutional Law 105 (Supp. 1979) (emphases in original) (footnotes 
omitted).

43. See The Supreme Court, 1977 Term, 92 Harv. L. Rev. 57, 127-28 (1978).
44. See id. at 129-30: “The Court’s approach to the state encouragement doctrine is . . . unduly narrow. 

. . . The simplistic dichotomy of ‘compulsion’ and ‘mere acquiescence' renders the state encouragement 
doctrine meaningless because the cases addressed by the doctrine are precisely those where the private act 
is not directly compelled by the state"; Note, Creditors' Remedies as State Action, 89 Yale L.J. 538, 559 
(1980): "The dichotomy between mandatory and permissive state frameworks was a false one. . . . Given a 
sufficiently encouraging governmental framework, an independent private choice can reflect governmental 
priorities as certainly as if that choice had been mandated by the state.” (footnote omitted) [hereinafter 
Note, Creditors' Remedies],

45. 365 U.S. 715 (1961) (state action in discrimination by private coffee shop operator in space leased in 
public parking structure).

46. See Note, State Action: Theories for Applying Constitutional Restrictions to Private Activity. 74 
Colum. L. Rev. 656, 671 (1974) (in free market, consumers' ability to purchase services elsewhere 
arguably would deter company from maintaining arbitrary procedures) [hereinafter Note, State Action]

Furthermore, the Court’s recent cases appear to some to impose arbitrary 
limits on previously established doctrines and to articulate criteria that appear 
gratuitously stiff. The “exclusivity” requirement of the public function 
doctrine, for example, has been criticized for frustrating the supposed purpose 
of the doctrine, to shield the people against abuse of governmental power via 
the subterfuge of delegating it to a private party exempt from constitutional 
scrutiny.43 The apparent rejection in Flagg Brothers of “authorization and 
encouragement” arguments by requiring state compulsion has come under 
even more vigorous attack. This requirement can seem virtually to eviscerate 
"authorization and encouragement” doctrine by permitting a state to support 
private activity in ways that should be constitutionally suspect and yet are 
protected from review.44 Although apparently assuming that some private 
initiatives may be treated as actions of the state, the Court nevertheless 
requires a finding of governmental compulsion, which seems to exclude 
private choice. Cases that might satisfy that state action criterion appear to 
constitute by definition an empty set.

The Court’s recent decisions have raised still other questions. Its consistent 
refusal to find state involvement amounting to state action in instances of 
heavy regulation and other governmental-private interrelations has created 
doubt about the viability of the “joint participant” theory articulated in 
Burton v. Wilmington Parking Authority.45 Finally, the Court’s unwillingness 
to give weight to the effect of state licensing quotas or of state-fostered 
monopoly authority seems to gloss over the extent to which such schemes 
augment the adverse effects of the actions of the licensee or monopolist,46 such 
as the discrimination of the private club in Moose Lodge and the utility service 
cutoff in Jackson.
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II. “Ordinary” State Action

As later sections will argue, many of these criticisms of the Court’s recent 
decisions are well taken. But if the cases are viewed from a certain 
perspective, they become much less objectionable and confusing. What may 
be emerging from these and earlier decisions is a rough division of state action 
cases into two broad categories: a first classification of “ordinary” state action 
situations in which constitutional restraints apply directly; and a second of all 
other, “nonordinary” cases in which there is a presumption of no state action, 
rebuttable only on a showing that the case meets certain restrictive criteria. 
What is important is that the restrictive standards apply only to cases in the 
second category, and not across the board.

A. BORDERLINE CASES

In cases obviously involving ordinary state action, as when a state 
segregates public schools or prosecutes a speaker for subversive advocacy, no 
court would hesitate at the state action threshold; instead, analysis would 
proceed directly to the merits of the fourteenth or first amendment issues. If a 
lawyer in such a case tried to interject arguments about “exclusivity” or 
“compulsion,” they would properly be dismissed as irrelevant. To generalize 
from these examples, at least if the state initiated the particular challenged 
action there is no state action problem. The borderline cases can be difficult 
and prominent enough to make it too easy to forget that much of the time, 
state action determinations are easy—so easy, indeed, that we often pay no 
attention to them.

In a few types of situations, however, although the state is not clearly the 
initiator of a challenged action, the Court has still given the state action 
question the same or similar near-automatic treatment as in the easy ordinary 
cases. The most prominent of such “borderline ordinary” cases is New York 
Times Co. v. Sullivan,*1 in which the Court paused only briefly on the state 
action question before holding state defamation law subject to first amend
ment scrutiny in a private libel action.47 48 Normally, no official compels the 
victim of libel or slander to bring suit. The state leaves it to purely private 
choice whether to invoke its law and merely provides the legal standards 
governing otherwise private conduct and litigation. Yet in New York Times, 
the Court unhesitatingly recognized the applicability of constitutional re
straints on government to such a state policy: “the Alabama courts have 
applied a state rule of law which petitioners claim to impose invalid 
restrictions on their constitutional freedom of speech and press.”49

47. 376 U.S. 254 (1964).
48. See id. at 265.
49. Id.
50. 413 U.S. 455 (1973).
51. See id. at 458.

The Court gave somewhat analogous treatment to Norwood v. Harrison.50 
In Norwood, the Court considered the constitutionality of Mississippi’s 
continued inclusion of private segregated schools in its general program of 
lending textbooks to students. The program dated from well before the 
desegregation decisions,51 and the state’s public schools had been found to be 
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unitary;52 from all the record revealed, the impetus for the challenged 
discrimination was private. Nonetheless, the Court went straight to the merits 
and held this form of aid to be an impermissible support to the private 
discrimination.53

52. See id. at 467-68.
53. See id. at 463-68.
54. See, e.g., Wolston v. Reader’s Digest Ass’n, 443 U.S. 157, 161 (1979) (forgoing state action inquiry 

and applying first amendment standards in challenge to state defamation law); Time, Inc. v. Firestone. 424 
U.S. 448, 452 (1976) (same); Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) (same).

The Flagg Brothers opinion does not deal directly with the possibility of treating that case as one 
involving ordinary state action. Instead, seemingly on the basis of the observation that no state agency or 
official had been involved as a participant in the underlying transaction or remained as a party to the 
litigation, the Court went immediately to the inquiry whether any basis existed for treating the private 
conduct involved as that of the state. See 436 U.S. at 157. Avoiding the question whether to treat state 
policy as state action on this basis seems at best confused and at worst pretextual, because the same 
conditions normally prevail in private defamation litigation.

55. See Flagg Bros.. 436 U.S. at 163 (holding does not impair Norwood, which “arose in the context of 
state and municipal programs which benefited private schools engaging in racially discriminatory 
admissions practices following judicial decrees desegregating public school systems").

56. Moose Lodge. 407 U.S. at 173.
57. Id.
58. Id. at 176-77.

The Court has shown no inclination to retreat from this aspect of New York 
Times,54 and the Flagg Brothers opinion reaffirmed Norwood—albeit crypti
cally and in narrow terms.55 The two decisions may suggest that the category 
of ordinary state action cases extends somewhat beyond obvious state
initiator situations. It may include as well at least some cases in which state 
policy leaves room for private choice, and the exercise of that choice in one 
way rather than another (for example, deciding to sue for libel) is essential for 
a constitutional issue to arise.

It is problematically unclear just what falls within and without this 
borderline subset of the ordinary category. Be that as it may, it is significant 
that the Court seems to treat cases such as New York Times and Norwood like 
all other ordinary ones and thus does not require them to clear the hurdles of 
Flagg Brothers, Jackson, or Moose Lodge. The requirements of these three 
cases then may be viewed as limited ways for cases outside even the extended 
ordinary category to avoid a presumptive finding of no state action. From this 
perspective, the Rehnquist trilogy becomes both more intelligible and less 
objectionable.

Although Justice Rehnquist has not clearly acknowledged this borderline 
type of ordinary state action case, the opinions do seem to leave open the 
possibility that it exists. The Moose Lodge opinion in particular is full of 
negatives pregnant implying that there might be state action if some of the 
“impetus for the discrimination”56 were governmental, or if the state policy 
were “intended either overtly or covertly to encourage discrimination,”57 or if 
the regulation could “be said to in any way foster or encourage racial 
discrimination.”58 One might view these comments as nothing but early 
throwaways, and they may turn out to have been just that. Yet the later cases 
also contain at least some small hints of a continuing willingness on the part 
of the Court to consider state influence on private choice as sufficient for a 
finding of state action. For example, the Flagg Brothers opinion takes care to 
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include the qualifier “purely” in its reference to a “private choice.”59 
Assuming, then, that the Court does not mean to limit the ordinary category 
exclusively to cases in which the state is unambiguously the sole initiator of 
the particular challenged act, the following sections explore some of the 
implications and problems of this approach.

59. 436 U.S. at 165. See also note 117 infra.
60. L. Tribe, supra note 42, at 105 (Supp. 1979).
61. 334 U.S. 1 (1948).
62. See id. at 13-14,23.
63. See Restatement oe Property § 406, Comment a (1944) (common law favored free alienation, 

especially concerning indefeasible legal possessory estates in fee simple). See generally id. §§ 404-06. Shelley 
also involved restraints on occupancy. See generally C. Vose, Caucasians Only: The Supreme Court, 
The NAACP, and the Restrictive Covenant Cases 148-50, 157-58 (1959). The general common 
law rule on such restraints was less hostile than that for restraints on alienation, requiring only that 
restraints on occupancy not be contrary to public policy. See Restatement of Property § 437, 
Comment b (1944) (restraint on residence normally valid). Racial restraints on the use of property, 
however, were subject to the same treatment as racial restraints on alienation, see id. § 406, Comments /-m. 
thus exposing them when approved by state policy to the same constitutional objections.

IL PERMISSIVE STATE POLICIES AS “ORDINARY” STATE ACTION

If the Court remains willing to recognize as still qualifying for ordinary 
state action treatment at least some limited number of situations that do not 
plainly involve state initiation of a particular challenged act, that willingness 
has significant implications for the analysis of state action problems. It 
suggests that lower courts need not always regard themselves as limited to 
what Professor Tribe has characterized as “a single-minded search for the 
moving hand of a governmental actor”60 in seeking a basis for a finding of 
ordinary state action. At least some state policies leaving room for private 
choice can be subject to constitutional restraints on government without 
qualifying as exceptional cases meeting the stringent requirements applicable 
to cases in the nonordinary category. Explicit recognition of such a borderline 
ordinary category would make sense: if the state has tilted the stage, a litigant 
should not be foreclosed from complaining about the tilt just because the state 
itself has not appeared, and is not appearing, on stage.

Indeed, approaching cases with a greater readiness to consider the 
applicability of constitutional guarantees to state policies that leave some 
room for private choice could make unnecessary the contortions that 
sometimes result from an insistence on the search for official “action.” For 
example, this approach might justify the result in the troublesome landmark 
case of Shelley v. Kraemer6' while avoiding the sweeping implications that 
have since bedeviled courts and commentators. Shelley found judicial enforce
ment of racially restrictive covenants violative of the equal protection clause 
even though the only state actors in the case were the courts that enforced, at 
private behest, the privately formulated restrictive covenants on the proper
ty.62 The decision to have a law of covenants running with the land, like that 
to have contract and property law generally, is at least on its face racially 
neutral; in theory, covenantors could stipulate against discrimination as well 
as in favor of it. But the common law disfavored restraints on alienation;63 
judicial willingness to enforce racial restraints on alienation thus had to 
reflect a governmental policy, embodied in common law, to favor racial 
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discrimination.64 Such a policy seems to be state action denying equal 
protection just as much as if a state were to decide that miscegenation, which 
the states may not forbid,65 were a valid ground for annulment of marriage.

64. See L. Tribe, supra note 42, § 18-6, at 1170 (state law permitting enforcement of racial restraints on 
alienation, but prohibiting enforcement of many other restraints on alienation, not racially neutral); 
Choper, Thoughts on State Action: The “Government Function" and “Power Theory" Approaches, 1979 
Wash. U. L.Q. 757, 770 (by enforcing racial restraint on alienation, state court arguably made policy 
decision in favor of racial discrimination and acted with discriminatory intent); cf. W. Lockhart, Y. 
Kamisar, & J. Choper, Constitutional Law 1535 (5th ed. 1980) (source of discrimination arguably 
public because restraints on alienation presumed void unless reasonable and consistent with public policy).

65. See Loving v. Virginia, 388 U.S. 1, 2, 12 (1967) (Virginia law prohibiting interracial marriage 
violates both due process and equal protection clauses of fourteenth amendment).

66. 365 U.S. 715 (1961).
67. Id. at 726-27 (Stewart, J., concurring).
68. 382 U.S. 296 (1966).
69. Id. at 311 (opinion of White, J.).
70. Id. at 306 (opinion of White, J ). See also Hunter v. Erickson, 393 U.S. 385 (1969). In Hunter, the 

Court considered a city charter provision requiring referendum approval for fair housing measures. See id. 
at 386 (“any ordinance dealing with racial, religious, or ancestral discrimination in housing" required 
majority approval by voters). Failure to clear this hurdle would thus leave housing discrimination to 
private choice. It would be one thing for states and localities not to enact fair housing laws, or to repeal 
them once enacted. See id. at 390 n.5 (declining to hold that repeal would violate fourteenth amendment). 
What states and localities could not do, however, was to favor discrimination by making it especially 
difficult to pass antidiscrimination legislation. See id. at 393 (state may not disadvantage any “group by 
making it more difficult to enact legislation on its behalf’). For the original proposal of this rationale, see 
Black, supra note 1, at 71-83 (state should not be allowed to erect special barriers to racial minority's 
attaining its goals through political process).

71. Friendly, The Dartmouth College Case and the Public-Private Penumbra, 12 Tex. Q. No. 2, at 17 
(1969) (Supp.) (emphases in original).

The example of Shelley does not imply that the justices have invariably 
been blind to the possibility of finding state action in a noncoercive state 
policy that private parties were free to invoke or not as they saw fit. Before 
New York Times, Justice Stewart, concurring in Burton v. Wilmington 
Parking Authority,66 found a fourteenth amendment violation on the ground 
that a private coffee shop renting space in a public parking structure had 
prevailed against charges of unlawful discrimination in the state courts on the 
basis of a state statute interpreted as “authorizing discriminatory classifica
tion based exclusively on color.”67 Similarly, in his separate opinion in Evans 
v. Newton,68 Justice White would have held unenforceable a testator’s racial 
restriction on park use—even after transfer of the park from city to private 
control—because state law had “forbidden all private discrimination [in such 
situations] except racial discrimination”69 and thus had departed “from a 
policy of strict neutrality in matters of private discrimination.”70

To conclude this portion of the discussion, a quotation from Judge Henry 
Friendly captures the spirit of the inquiry necessary in ordinary state action 
cases: “What is always vital to remember is that it is the state's conduct . . . 
not the private conduct, that gives rise to constitutional attack.”71 This 
admonition provides a helpful reminder if taken to extend to at least some 
state policies that leave room for private choice, and to include the possibility 
that challenges to state policies may come in private litigation as well as in 
direct contests with the state. Nevertheless, it is too confining to apply in all 
cases.

In a way, Judge Friendly in his statement and Justice Rehnquist in Flagg 
Brothers have left themselves open to what may be complementary misun
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derstandings. The Friendly guideline, which he stated in unqualified terms, 
makes excellent sense in ordinary state action cases, but not for all those 
falling in the nonordinary category. The Rehnquist discussion of standards 
applicable in the latter cases, on the other hand, has a good deal of merit, but 
was stated so generally that it appeared to undermine sound precedent for 
ordinary state action cases and to make applicable to them restrictive and 
inapposite criteria. What follows is an effort to elucidate these criteria in their 
proper context.

III. “Nonordinary” Cases: Private Conduct as State Action

A temptingly easy response to some of the numerous problems of state 
action doctrine would be to adopt a bright-line rule that in the absence of 
ordinary state action, the constitutional restraints on government do not 
apply. As the Supreme Court precedents to be discussed in this part make 
clear, however, such an approach would be inconsistent with numerous 
decisions. Over the years the Court has encountered several types of situations 
that do not involve ordinary state action but which it has nevertheless held 
subject to constitutional restraints on government. In such cases the Court 
has asked at the threshold whether the actor, in the words of the Flagg 
Brothers opinion, is “a private person whose action ‘may be fairly treated as 
that of the State itself.’”72

72. 436 U.S. at 157 (quoting Jackson. 419 U.S. at 351).
73. See Moose Lodge, 407 U.S. at 179 (not enjoining private discrimination but directing injunction 

against enforcement of state regulation requiring compliance with lodge bylaws containing racially 
discriminatory provisions). In some situations involving the private excercise of government-like or 
perhaps monopolistic power, however, the Court would apparently treat the private actor's conduct as 
state action for some purposes; its approach would entail the granting of relief not against the government's 
involvement but against the challenged private action. See generally Choper, supra note 64, at 781.

74. See notes 78-102 infra and accompanying text.

The Court’s characterization of its approach to such cases is somewhat 
misleading because it often focuses not on the private ingredient but on the 
nature and the degree of government involvement. Moreover, when unconsti
tutional state action is found in some types of nonordinary cases, the Court 
does not treat the private action as if it were the state’s. Rather than telling the 
private actor to cease discriminating, the Court tells the government to cease 
its involvement.73 The Flagg Brothers articulation may also stack the deck 
against a finding of state action. If what is ostensibly involved is the 
application of constitutional restraints on government to private actors, 
judges are likely to construe the doctrines narrowly for fear of subjecting wide 
ranges of private conduct to constitutional regulation.

Despite these difficulties with the Court’s articulation in Flagg Brothers, as 
a practical matter its approach is reasonably comprehensible and defensible. 
Given as a starting point the absence of ordinary state action, it is at least 
understandable for the Court to erect a threshold presumption against a 
finding of state action because private initiative and decision are necessary to 
present a problem at all. The Court’s precedents establish, though, that the 
presumption is rebuttable in certain types of situations. The Flagg Brothers 
majority opinion dealt with two such categories, the “public function” and 
“authorization and encouragement” doctrines.74 The Court mentioned just 
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these two possible bases for rebutting the presumption in that nonordinary 
case, but apparently only because it viewed those arguments as the only ones 
before it. Consequently, Flagg Brothers should not be read as casting doubt on 
the possibility of other approaches to rebutting the presumption against a 
finding of state action; to varying extents the case law has indeed recognized 
further exceptions, most prominently the “joint participant,”75 “augmenta
tion,”76 and “double standard”77 theories. This part briefly discusses each of 
these several grounds in turn.

A. THE FLAGG BROTHERS CATEGORIES

The Public Function Doctrine and the “Exclusivity” Requirement. 
In Marsh v. Alabama™ and the “white primary” cases,79 the Court developed 
what has come to be known as the public function doctrine. The doctrine can 
sometimes support a finding of state action in a nonordinary case when a 
private party is exercising a governmental function either in circumstances of 
government default or by delegation from the government. Underlying the 
doctrine is the view that although the state itself has not taken the challenged 
action, the private actor is, for state action purposes, a sort of substitute state. 
The theory that the state should not escape constitutional restraints by 
turning powers over to the private sector requires that restraints on state 
conduct stay with the function when it is exercised by the private actor.80

The parties challenging the use of the New York warehouseman’s lien law 
in Flagg Brothers relied principally on a public function argument that the 
state had delegated to private parties its traditional function of settling private 
disputes.81 After reviewing the prior cases, the Court emphasized its view that

75. See notes 104-19 infra and accompanying text.
76. See notes 120-28 infra and accompanying text.
77. See notes 129-31 infra and accompanying text.
78. 326 U.S. 501 (1946) (distributor of religious literature on streets of company town entitled to first

amendment protection).
79. See. e.g.. Terry v. Adams, 345 U.S. 461 (1953) (“preprimary” elections of white Democratic club 

that produced normally unopposed candidates in official Democratic primary violated fifteenth amend
ment by excluding black voters); Smith v. Allwright, 321 U.S. 649 (1944) (official party primary, whose 
winners were included by state law on state general election ballot, held to be delegated state function: 
party rule excluding black voters from primary violated fifteenth amendment). For articulations that can 
help explain how the white primary situations may satisfy the Flagg Brothers exclusivity requirement, see 
Choper, supra note 64, at 777 (“conducting the only meaningful election of public officials in a particular 
area") (footnote omitted); Lewis, The Meaning of State Action, 60 Colum. L. Rev. 1083, 1094 (1960) 
("voting [is] a purely governmental function. No private organization can decree that a majority vote shall 
entitle a candidate to public office . . . .”). But see Wechsler, Toward Neutral Principles of Constitutional 
Law, 73 Harv. L. Rev. 1, 28-29(1959) (questioning whether determination “in effect that primariesare a 
part of the election” is supported by "neutral principles that satisfy the mind”).

80. See, e.g.. The Supreme Court, 1974 Term. 89 Harv. L. Rev. 139 (1975):

Since a state cannot be allowed to absolve itself of responsibility in all cases merely by 
assigning to a private party the decisionmaking role with regard to unconstitutional action, it 
must also be determined whether the allocation itself is permissible. The public function 
doctrine is in part designed to prevent such an attempted abdication in traditionally public 
areas.

Id. at 150-51 (footnote omitted).
81. See 436 U.S. at 157.
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in order to support a finding of state action under the public function 
doctrine, the function being exercised by a private party must be one 
‘"traditionally exclusively reserved to the State.’”82 The settlement of debtor
creditor disputes, the Court concluded, did not satisfy this criterion.83

82. Id. (quoting Jackson, 419 U.S. at 352) (emphasis added). See 436 U.S. at 157-64 (interpreting prior 
cases as establishing exclusivity requirement).

83. See 436 U.S. at 160-63. But see The Supreme Court. 1977 Term, supra note 43, at 128 (authoritative 
resolution of disputes over property rights a central governmental function); Note, Flagg Bros, and State 
Action: Foreclosing The Fourteenth Amendment, 10 Loy. Chi. L.J. 811, 821-24 (1979) (both binding 
conflict resolution and lien enforcement exclusive public functions).

84. See Flagg Bros., 436 U.S. at 172 n.8 (Stevens, J., with White & Marshall, JJ., dissenting) (majority 
description of exclusivity "incomprehensible”); The Supreme Court. 1977 Term, supra note 43, at 128-29 
(absence of conceptual framework in Flagg Bros, leaves exclusivity test "fraught with ambiguities”).

85. Cf. Note, State Action, supra note 46, at 691: "(PJrivate persons . . . exercising certain peculiarly 
governmental functions threaten . . . rights [protected by the Constitution against state infringement] as 
effectively as government itself. Thus, the purposes for which the constitutional amendments were ratified 
justify imposing restraints on the parties who wield such powers.”

86. For example, a government could delegate its usual monopoly on the lawful initiation of the use of 
force by authorizing private breaches of the peace necessary for self-help repossession of chattels in 
occupied dwellings. The Flagg Bros. Court distinguished this type of delegation from the UCC provision 
under review. See 436 U .S. at 160 n.9 (no state authorization of private breach of peace in Flagg Bros.); cf. 
id. at 163 (“such functions as education, fire and police protection, and tax collection . . . have been 
administered with a greater degree of exclusivity by States and municipalities than has the function of so- 
called 'dispute resolution’") (footnote omitted).

87. Friendly, supra note 71, at 24. If the government's assumption of a generally private function comes 
under judicial scrutiny, there should be no difficulty in dealing with a possible reverse of the public function 
argument—that government should be exempt from normal constitutional restraints in the exercise of the 
function because in that situation it behaves like a private actor. The constitutional text and precedents are 
quite explicit in applying their restraints to government generally, and such cases should be treated as 
ordinary state action situations. Cf. Van Alstyne, Cracks in "The New Property": Adjudicative Due Process 

This exclusivity requirement may seem at first excessively rigid, and it may 
also present practical problems of definition and application.84 There seems, 
however, to be some measure of sense to it. Underlying the Court’s reasoning 
could be the idea that if a function has a history of not being exclusively 
governmental, we are accustomed as a practical matter to its being exercised 
at least some of the time without being subject to constitutional restraints on 
official action. For instance, if President Reagan returns some of Amtrak 
wholly to the private sector, it would not strike most as an impermissible 
evasion of constitutional protections for the railroad to function as free from 
constitutional restraints as other private concerns. But if a function has been 
uniquely governmental, then a principal concern of the framers—protection 
against the awesome power of government and its potential abuse—is more 
directly involved. Such a function is normally exercised only under the 
Constitution’s checks on the exercise of government authority.85

The exclusivity criterion, then, reflects a major concern underlying tradi
tional state action doctrine—the abuse of power by government—and 
identifies those cases presenting the greatest reason for concern about 
exempting nominally private actors from constitutional restraints on govern
ment action.86 The requirement thus provides an answer to Judge Friendly’s 
criticisms of the public function doctrine as “unconvincing” and, given 
government’s at least partial assumption of many formerly private functions, 
“much too expansive,”87 because it isolates the core cases and pares off those 
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in which the justification for judicial intervention may be more well-meaning 
than analytically defensible.88

in the Administrative State, 62 Cornell L. Rev. 445, 445-48 (1977) (tracing rejection of right-privilege 
distinction, which had in effect exempted governments from constitutional restraints on state action when 
they acted in roles more characteristic of private than of public sector).

88. For an illustration of the sort of situation to which the exclusivity criterion might apply and in 
which it might provide a useful basis for discussion of the state action issue, see North Shore Right to Life 
Comm. v. Manhasset Am. Legion Post No. 304, 452 F. Supp. 834 (E.D.N.Y. 1978). In North Shore, a town 
granted the local Legion post permission to organize the Memorial Day parade on the public streets, and 
the post invited several civic groups to participate. An uninvited antiabortion group sought permission to 
join; the post turned it down on the ground that the Legion constitution required it to be nonpolitical and 
nonpartisan, and the town refused to interfere. The court first dismissed the claim against the town on the 
ground that it had not acted discriminatorily in any way. Id. at 836-37. Within the Supreme Court’s 
apparent framework, this decision seems correct because of the towm’s complete hands-off position. The 
North Shore court, however, went on to hold that the post's decision could be treated as the state's. Id. at 
837-38. The North Shore decision, handed down within a few weeks of Flagg Brothers, does not cite the case 
but seems tenable under its exclusivity criterion. The town had, in effect, put the Legion post in the position 
of controlling access to a public forum, normally an exclusively governmental function. See also Note, 
Private Searches and Seizures: An Application of the Public Function Theory, 48 Geo. Wash. L. Rev. 433 
(1980).

89. 436 U.S. at 164.
90. See id. (quoting Jackson, 419 U.S. at 357) (emphasis added by Flagg Bros. Court).
91. See Flagg Bros., 436 U.S. at 164.
92. The logic behind this explanation would apply as well if the state, having taken no position on the 

content of a private party's policy, somehow encouraged the private party to follow the policy by means 
short of what might fairly be characterized as “compulsion." Such situations, however, are likely to be 
vanishingly rare; it is even hard to suggest a hypothetical illustration without coming up with something 
that seems strained and implausible, such as a tax bonus to a regulated utility for adhering to its posted 
tariff, in whose content the government takes no interest. Technically, in any event, the compulsion 
standard of Flagg Brothers is thus unduly confining, even for nonordinary cases.

A consequence of this line of reasoning is that whenever there is state compulsion or encou ragemen I. 

The "'Authorization or Encouragement" Strand and the Requirement That 
Private Action Be "Ordered or Compelled" by Government. The chal
lengers’ second argument in Flagg Brothers was that the proposed sale should 
be treated as state action “because the state ha[d] authorized and encouraged 
it in enacting” the UCC warehouseman’s lien provision.89 The Court, 
however, approached this issue from a different angle, indicating that a 
practice initiated by a private party is seemingly not to be treated as state 
action unless the government has ‘“put its own weight on the side of the 
proposed practice by ordering it.’”90 This standard at first seems self
contradictory: if the initiative is private, the government can hardly be 
ordering or compelling the practice. Most often this conclusion will hold true, 
but that will not always be the case.

Justice Rehnquist appears to have had in mind a rare situation, but one 
properly treated as state action when it does arise. In Flagg Brothers, he 
referred to the aspect of Moose Lodge in which the Court forbade enforcement 
of a state requirement that private club liquor licensees observe all their own 
rules, when the rule in question excluded nonwhites.91 In effect, the state said 
to the club that it didn’t care whether the club discriminated but that if the 
club adopted rules calling for discrimination, then it had better discriminate. 
Though such combinations probably are unusual, when they do occur it 
makes sense to break them up.92
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If applied to a limited range of cases and understood with an important 
qualification, this aspect of Flagg Brothers is defensible. The limitation on 
applicability is that the "ordering” or “compelling” criterion cannot sensibly 
be relevant to ordinary state action cases. Normally a prospective defamation 
plaintiff, for example, is under no official compulsion to bring suit. Yet that 
fact is not and should not be an obstacle to constitutional review of the 
defamation law. To give a different example, if a state were to allow a larger 
tax break for segregated private schools than for integrated ones, the absence 
of formal compulsion should be irrelevant and ordinary state action should be 
found, despite the presence of some room for private choice. This result could 
be justified either on an “encouragement” theory or more simply by finding 
the policy a plain violation of the equal protection clause.93 In contrast, the 
state in Flagg Brothers provided a means of lien enforcement but apparently 
did not in any way pressure the warehouseman to use it or to adhere to a 
freely chosen policy concerning its use.

either to adopt a particular policy or to adhere to one freely chosen, a finding of state action should follow. 
In the former situation, there seems to be ordinary state action; in the latter case, the logic of Moose Lodge 
would dictate the state action finding.

93. Cf. text accompanying notes 66-70 supra (discussing rationales for finding state action when state 
policy favored racial segregation without requiring private parties to segregate).

94. See sources cited in note 44 supra.
95. See Burke & Reber, State Action. Congressional Power and Creditors' Rights: An Essay on the 

Fourteenth Amendment (pts. 1 & 2), 46 S. Cal. L. Rev. 1003, 1104-09(1973).
96. Flagg Bros.. 436 U.S. at 164.
97. See id. at 164-65.
98. For example, consider a possible variation on the facts of the recent case of Stone v. Graham, 101 S. 

Ct. 192 (1980) (per curiam). In Stone, the Court invalidated a Kentucky statute requiring the posting of a 
privately purchased copy of the Ten Commandments in every public classroom in the state. Id. at 193. If 
Kentucky were to respond to this decision with a new statute merely authorizing but not requiring the 
posting, complete abandonment of the authorization and encouragement approach might shield the statute 
from constitutional scrutiny. Yet the hypothetical statute and postings pursuant to it would apparently 
violate constitutional norms: The Court said in the course of voiding the actual law that "the mere posting 
of the copies under the auspices of the legislature provides the 'official support of the State . . . Government'

Some commentators have viewed Flagg Brothers as virtually eliminating 
the authorization and encouragement strand of state action doctrine.94 If 
applicability of the compulsion requirement can be limited to nonordinary 
cases as suggested above, the decision need not have that effect. What the 
authorization and encouragement doctrine seems to deserve, under the 
approach this article suggests the Court is following, is a limited degree of 
survival. On the one hand, there are good reasons, within the Court’s 
apparent framework, for construing the doctrine rather narrowly and perhaps 
for confining it primarily to what would probably be somewhat rare cases of 
significant encouragement of private activity. A vast range of private conduct 
is authorized by law yet does not seem properly subject to the constitutional 
restraints on governments,95 and the Flagg Brothers Court reflected a 
legitimate concern that advocates not be able to convert a hands-off state 
policy (or “inaction”96) into state action by the facile rhetorical device of 
labeling it authorization or encouragement.97 On the other hand, however, 
there remain types of situations involving state policies with significant effects 
on private decisions for which it seems essential that the authorization and 
encouragement doctrine retain vitality.98
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Although the Flagg Brothers Court relied on disturbingly narrow grounds 
for viewing the case as one not involving ordinary state action," the Court did 
not face a situation fairly treatable as involving significant state encourage
ment in the sense of influence on a private choice left open by state policy. 
Consequently, the obituaries for the encouragement strand of state action 
doctrine may be at least premature; within the Court’s framework, significant 
encouragement should be one ground to support a finding of ordinary state 
action. All Flagg Brothers need be read to say is that once a case is correctly 
classified as not involving ordinary state action, there is no room for talk of 
authorization or encouragement. This interpretation seems eminently sensible 
in nearly all nonordinary situations because the state will have taken a hands- 
off position toward the challenged private decision.99 100

that the Establishment Clause prohibits.” Id. at 194 (quoting School Dist. of Abington Twp. v. Schempp, 
374 U.S. 203, 222 (1963)). See also text accompanying notes 50-53, 93 supra (discussing actual case 
involving textbook aid to private segregated schools and hypothetical tax preferences for segregation); 
Note, The Presence of State Action in United Steelworkers v. Weber, 1980 Duke L.J 1 172, 1 193-99 
(federal agencies’ pressure on private employers and unions to adopt affirmative action plans).

The reader would be justified in noting that I offer no basis for determining when state policies have the 
amount or kind of impact on private choice that would support a finding of state action on an authorization 
or encouragement theory. The difficulty—or perhaps impossibility—of making such distinctions is one 
reason why this article concludes that the Court’s apparent approach may ultimately be unworkable. See 
text accompanying note 141 infra.

99. See note 54 supra (no state agency or official action involved in underlying transaction).
100. Encouragement short of compulsion in nonordinary state action situations seems likely almost 

never to arise, so as a practical matter the Flagg Brothers rejection of the relevance of encouragement seems 
appropriate for such cases. For what may be only hypothetical exceptional circumstances, however, the 
rejection is open to question. See note 92 supra.

Other language in Flagg Brothers concerning the absence of state action when there is merely state 
“approval" without "ordering,” see 436 U.S. at 164, should also be confined to nonordinary state action 
cases. If the so-called approval is purely formal, such as a process involving a filing with a public authority 
without its substantive scrutiny, see Jackson. 419 U.S. at 354-55 (no state action when state public utility 
commission approved general tariff without hearing or other scrutiny), then the state’s failure to require 
adherence to the privately chosen policy eliminates the last vestige of official involvement with the 
challenged private decision. But if the private choice is effective only when official action reflects 
agreement, then official approval should qualify as ordinary state action. See Public Utils. Comm'n v. 
Pollak, 343 U.S. 451, 462-63 (1952) (private, regulated bus line’s playing of recorded music on buses held 
state action when regulating authority conducted hearings on practice and ruled in its favor) (semble).

101. See 436 U.S. at 157-64, 164-66.
102. For an illustration of the sort of broad use of “compulsion” language that might cause confusion if 

taken literally, see Langley v. Monumental Corp.. 496 F. Supp. 1144, 1147 n.2 (D. Md. 1980) ("even if the 
County had ‘approved’ all [the challenged private] actions ... no 'state action' would be present since the 
County did not compel [the private] conduct") (emphasis in original); id. at 1150 n.3 (“Under Flagg Bros. 
and Jackson, the crucial question is whether state law compels the challenged private conduct.”) (emphasis 
in original).

Flagg Brothers' compulsion criterion must also be significantly qualified: it 
can be only one of several possible alternative routes to a finding of state 
action in nonordinary cases, not a requirement for all of them. The Flagg 
Brothers Court implicitly so acknowledged by considering whether the 
warehouseman’s proposed sale could be treated as action of the state under 
either the public function doctrine or the compulsion requirement.101 Some 
Flagg Brothers “compulsion” rhetoric was cast in broad terms, but it makes 
sense only if qualified as suggested here;102 there need not, for example, be any 
official compulsion to support a finding that a private entity is performing an 
exclusively governmental function. So understood, as one of several alterna
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tive routes to a finding of state action in nonordinary cases, the compulsion 
requirement is unexceptionable. If no ordinary state action is present, if no 
compulsion like that in Moose Lodge is found, and if none of the other state 
action criteria for nonordinary cases is satisfied, then within the Court’s 
approach nothing justifies invoking the constitutional restraints on govern
ments.

B OTHER BASES FOR TREATING PRIVATE CONDUCT AS STATE ACTION

The beginning of this part suggested that there is no need to regard the two 
theories discussed in Flagg Brothers as the only possible bases for finding state 
action in nonordinary cases. The relevant question, as the Court frames it, is 
what types of circumstances justify treating a private actor’s conduct as if it 
were that of the state. There is no reason why two categories should 
automatically complete the list of possible answers. Because other commenta
tors have discussed compendiously the types of situations that might support 
findings of state action,103 I shall not repeat such a catalogue here. The 
following discussion explores briefly the implications of the Court’s apparent 
approach for some of the prominent state action theories applicable to 
nonordinary cases beyond the two addressed in Flagg Brothers.

103. See generally Burke & Reber, supra note 95, at 1041-114; Note, State Action, supra note 46, at 662- 
98.

104. Burton v. Wilmington Parking Auth., 365 U.S. 715, 725 (1961) (italics added).
105. 365 U.S. 715 (1961).
106. See, e.g., Choper, supra note 64, at 773 (Burton “exceedingly hard to justify”); Lewis, Burton v. 

Wilmington Parking Authority—A Case Without Precedent, 61 Colum. L. Rev. 1458, 1466 (1961) (Court 
failed to mold even "minimum, tentative rule”).

107. 365 U.S. at 725. The Court mentioned, among other things, the public ownership and use of the 
land and building and the public financing of the project, id. at 723; the importance of rental income in the 
financial planning for the project, id. at 723-24; the “mutual benefits” resulting from the presence of the 
two operations in the same building, id. at 724; the shielding of the private lessee from rent increases due to 
improvements in the realty, because of the authority’s tax exemption, id.; and the authority's financial 
reliance on the shop's success, which the shop alleged would be impaired if it did not discriminate. Id.

108. In only one case has the Burger Court even come close to doing so. Gilmore v. City of 
Montgomery. 417 U.S. 556 (1974). involved a challenge to the use of recreational facilities by segregated 
private groups. The Court found the case similar to Burton in that the city made public property "available 
for use by private entities,” id. at 573, and remanded for findings on the degree of public involvement in the 
private discrimination. See id. at 573-74.

Government as “T Joint Participant in the Challenged Activity.”104 
The Flagg Brothers opinion conspicuously omitted any mention of Burton v. 
Wilmington Parking Authority.105 In the much-criticized Burton opinion,106 
the Court found state action in discrimination practiced by a private coffee 
shop operator in space leased in a public parking structure. The Burton 
majority relied on a combination of factors that left unclear the significance of 
any of them in isolation or in different combinations. It pointed both to the 
authority’s failure to insist on a nondiscrimination clause in the lease and to 
several aspects of the leasing operation, the cumulative effect of which was 
that the “State ha[d] so far insinuated itself into a position of interdependence 
with [the shop] that it must be recognized as a joint participant in the 
challenged activity.”107 The present Court’s treatment of Burton has been 
ambivalent. It has been reluctant to find state action on the basis of Burton,108 
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but it has continued to imply that at least part of the case is good law by 
referring in Jackson to the absence of the “symbiotic relationship” present in 
Burton.109 With the Court having looked different ways in its reactions to 
Burton, it is worth assessing just what survives of that decision.

109. See 419 U.S. at 357.
110. See De Malherbe v. International Union of Elevator Constructors, 476 F. Supp. 649, 657 (N D 

Cal. 1979) (“Burton's emphasis on the government’s inaction seems at odds with Jackson's focus on 
whether the government affirmatively supported the challenged activity, particularly in light of the 
statement in Flagg Bros, that inaction cannot be characterized as support or encouragement").

111. See Downs v. Sawtelle, 574 F.2d 1, 6 (1st Cir.) ("For the past sixteen years courts have struggled to 
follow the admonition of the Supreme Court in Burton . . . that ‘[o]nly by sifting facts and weighing 
circumstances’ can the legal significance of state involvement in private conduct be determined"), cert, 
denied, 439 U.S. 910 (1978).

112. See Jackson, 419 U.S. at 357 (“symbiotic relationship” found in Burton absent).
113. See Downs v. Sawtelle, 574 F.2d 1, 9 (1st Cir.) (“The essence of Burton which survives Jackson is 

that the relationship between the state and the private institution may be so intertwined that the state will 
be held responsible for conduct of the institution with which it had no direct connection'“) (emphasis added) 
(footnote omitted), cert, denied, 439 U.S. 910 (1978).

114. Jackson. 419 U.S. at 357.
115. Burton v. Wilmington Parking Auth., 365 U.S. at 725.
116. The text is not meant to imply that Burton was wrongly decided. Justice Stewart's concurrence in 

Burton identified one possible basis for finding ordinary state action in the lower courts' interpretation of a 
state statute as placing the weight of the state behind private decisions to discriminate. See text 
accompanying notes 66-67 supra. A second basis may be the authority’s scheme to let commercial space in 
the building by competitive bidding. See 365 U.S. at 719. Quite possibly, the authority's sole motivation in 
choosing this method was to raise as much money as possible. Given the authority’s failure to adopt a 
nondiscrimination requirement, however, see id. at 725, the authority also may have been aware that 
discriminating store owners would be at a competitive advantage over those who would not discriminate. 
Cf. id. at 724 (allegation by coffee shop that nondiscrimination would hurt its business). If so, they could 
outbid their nondiscriminating competitors. And if support for racially discriminatory businesses was a 
motivating factor in the decision to use a competitive bidding system with no antidiscrimination 
requirements, the forbidden motivation would establish a prima facie violation of the equal protection 
clause despite the facial neutrality of the system. See Village of Arlington Heights v. Metropolitan Hous. 
Dev. Corp., 429 U.S. 252, 265-66, 270 n.21 (1977) (proof that governmental decision was motivated in part 

Jackson and Flagg Brothers appear to reject reliance on governmental 
inaction, without more, as a basis for a finding of state action.110 To the 
contrary, in the Court’s evolving approach state inaction raises a presumption 
of no state action and places the case in the nonordinary category requiring 
special justification to permit treatment of private conduct as state action. If 
Burton provided support for the view that state inaction in the face of a felt 
private wrong could amount to state action, that aspect of the case seems not 
to survive. Rejection of that part of Burton, however, does not necessarily 
condemn the entire case. The other facet of the opinion focused on the nature 
and degree of public involvement with the private activity. Despite govern
ment inaction concerning the particular challenged private action, degrees of 
governmental involvement in other parts of the operation could, in ways the 
courts have struggled to define,111 justify overcoming the presumption of no 
state action. The Supreme Court still recognizes this aspect of Burton,"2 if 
grudgingly, and lower courts continue to apply it.113

Supreme Court phrasings of the Burton test have never risen beyond the 
level of brief generalities: “symbiotic relationship,”114 or “joint participant in 
the challenged activity.”115 Yet in some situations rather different from 
Burton itself, at least the latter formulation is fairly readily applicable.116 For 
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example, governments have found themselves running a park or school 
segregated not by their own design but by the will of a private donor.117 The 
joint participant concept not only describes such situations accurately, but 
also captures the idea that the state should not run segregated or otherwise 
unconstitutional operations by hiding behind the will of a private donor or the 
conduct of an ostensibly private employee.118 To hold otherwise would 
threaten to allow the state to use cleverly concealed pretexts to evade its 
constitutional obligations.

by racially discriminatory purpose overcomes judicial deference to legislators or administrators and 
establishes prima facie case of equal protection deprivation).

117. See Evans v. Newton, 382 U.S. 296, 301-02 (1966) (park segregated under will of private donor 
cannot operate on segregated basis with municipal maintenance); Pennsylvania v. Board of Directors of 
City Trusts, 353 U.S. 230 (1957) (per curiam) (government cannot run segregated school as trustee under 
will establishing trust for school and imposing segregation requirement).

In Flagg Brothers, the majority opinion refers in passing to Evans as a case involving “ordinary state 
action under extraordinary circumstances." 436 U.S. at 159 n.8. Analytically, it may make more sense to 
view Evans as not involving ordinary state action as this article uses the phrase, because the impetus for the 
discrimination was apparently private. In any event, the Court’s reference may indicate some willingness to 
extend the boundaries of ordinary state action beyond those situations in which the state is unambiguously 
the originator of a particular challenged act. See notes 47-71 supra and accompanying text (discussing 
borderline cases of ordinary state action).

118. For an example of the sort of joint participant case likely to continue to arise despite the general 
disappearance of state involvement in formal segregation, see Downs v. Sawtelle, 574 F.2d 1, 6-10 (1st Cir.) 
(although community hospital primarily financed by private funds, hospital and its chief of staff subject to 
suit as state actors for involuntary sterilization because hospital's board of directors appointed by town 
selectmen), cert, denied, 439 U.S. 910 (1978).

119 Indeed, ar. interpretation of the joint participant theory that emphasizes the nature and degree of 
state involvement in the challenged conduct may be necesary to save the Court from some of its own 
rhetoric. In holding the Pennsylvania regulation requiring private club liquor licensees to adhere to their 
own bylaws unenforceable as to discriminatory rules, the Moose Lodge Court stated in unqualified terms 
that invoking “the sanctions of the State to enforce a concededly discriminatory private rule .... would 
violate the Fourteenth Amendment." 407 U.S. at 179. Nevertheless, if the enforcement took the form of 
police ejection of a trespasser excluded by a private club’s discriminatory rule, the Court likely would not 
apply its statement literally and find unconstitutional state action.

Similarly, the joint participant ar.iculation provides a principled basis for not finding state setion in the 
myriad "private actions in which a governmental functionary plays some mihisterial role." Flagg Bros., 436 
U.S. at 174 (Stevens, J., with White & Marshall, JJ., dissenting).

The joint participant formulation, however, would not classify as state 
action instances of lesser state involvement, such as when a policeman 
enforces a trespass law in favor of a discriminating club. Given a threshold 
approach to the state action problem, there probably would be considerable 
agreement that such a case should not proceed past the threshold; an 
emphasis on the nature and degree of state involvement rationalizes that 
intuition.119 These examples may help give content to the Burton formulation 
by focusing on the presence or absence of a substantial governmental role in 
the management or operation of the challenged activity. When so defined, the 
joint participation idea deserves its continued vitality within the Court’s 
present approach to state action questions.

Government Augmentation of Private Power. One argument that has
not fared well in recent cases nevertheless retains considerable persuasiveness 
as a justification for holding exercises of private power subject to the 
constitutional restraints on government. By such measures as granting or 
protecting a monopoly, limiting the number of persons eligible to perform a 
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service, or requiring individuals to join and make payments to private 
organizations, government can enhance the power of one private actor in 
relation to other private individuals and entities. In such situations, even 
when government leaves the choice of how to exercise the enhanced power up 
to the private entity, the state is responsible for increasing the effectiveness of 
private action.

A monopolist’s customer complaining of unfair treatment, for example, 
cannot look elsewhere for service.120 As the Court put it three decades ago, 
“when authority derives in part from Government’s thumb on the scales, the 
exercise of that power by private persons becomes closely akin, in some 
respects, to its exercise by Government itself.”121 Of course, a threshold 
approach could not treat all private action enhanced by state authority as 
state action. Too much of such enhancement exists, such as the state’s general 
willingness to enforce private contracts. Some of the more major forms and 
degrees of enhancement, such as protection of a monopoly, nonetheless do 
present an appealing situation for treating private conduct as action of the 
state.

The present Court has shown only limited sympathy for these arguments. 
In Moose Lodge the state imposed a ceiling on the number of liquor licenses 
available in certain circumstances,122 but the Court held that the facts 
presented nothing close to an actual monopoly and concluded that the state 
was therefore not sufficiently implicated in the lodge’s discriminatory guest 
policies.123 Faced with an apparent monopoly in Jackson v. Metropolitan 
Edison Co., Justice Rehnquist reinterpreted the precedents to require some 
significant “relationship between the challenged actions of the entities 
involved and their monopoly status.”124 It is not at all clear what the Court 
would view as satisfying this requirement;125 in any event the Court’s 
approach glosses over the point that monopoly power augments the adverse

120. Cf. Note, State Action, supra note 46, at 671 (“in a free market situation it is arguable that the 
consumer’s ability to purchase services elsewhere would deter a company from maintaining such arbitrary 
procedures”).

121. American Communications Ass’n v. Douds, 339 U.S. 382, 401 (1950).
122. Moose Lodge, 407 U.S. at 176.
123. See id. at 177 (limited effect of license ceiling and availability of liquor elsewhere make private club 

licensees less than actual monopoly). Justice Douglas disagreed:

This state-enforced scarcity of licenses restricts the ability of blacks to obtain liquor, for 
liquor is commercially available only at private clubs for a significant portion of each week. 
Access by blacks to places that serve liquor is further limited by the fact that the state quota is 
filled.

Id. at 182-83 (Douglas, J., with Marshall, J., dissenting) (footnote omitted) (emphasis in original).
Professor Tribe has questioned the ability of such a quota argument to support a finding of an equal 

protection violation. See L. Tribe, supra note 42, § 18-7, at 1173 n.7 (mere inattention by government to 
adverse racial consequences of its licensing policy insufficient to mark government as constitutional 
violator). The state’s imposition of the quota, however, would subject the private discrimination to 
treatment as action of the state. With the focus thus moved from the government’s own contribution to the 
conduct of the private actor, Professor Tribe's difficulty would disappear.

124. 419 U.S. at 352.
125. For a suggestion of how to apply a monopoly theory see Choper, supra note 64, at 781 (private 

entity with “monopolistic, government-like power should be subject to the fourteenth amendment only in 
the exercise of the monopolistic, government-like control that it possesses,” as when a monopoly utility 
cuts off service but not in its hiring and firing).
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effect of many of the monopolist’s actions, including the service cutoff in 
Jackson.

Another recent case, however, suggests some continued viability for the 
augmentation theory. In Abood v. Detroit Board of Education,126 the Court 
accepted as a starting point prior decisions that had treated union use of 
legally required worker payments for political purposes as subject to first 
amendment review.127 Despite this recognition in Abood, the augmentation 
theory deserves more careful treatment than the Court has given it in recent 
years. In particular, the Court should confront the force of the argument that 
at least certain forms and degrees of state augmentation of private power 
justify treating its exercise as subject to the Constitution’s restraints on 
government.128

126. 431 U.S. 209 (1977) (considering validity of agency shop clause and union political expenditures 
out of payments required from local government employees). In Abood, the Court went on to hold that the 
first amendment forbids compulsory employee contributions to ideological causes. See id. at 235.

127. See International Ass’n of Machinists v. Street, 367 U.S. 740 (1961); Railway Employees' Dep't v. 
Hanson, 351 U.S. 225 (1956).

128. See generally Choper, supra note 64, at 779-81; Note, State Action, supra note 46, at 663-72.
129. See Jackson v. Statler Foundation, 496 F.2d 623, 635 (2d Cir. 1973) (in state action inquiry, court 

must give stricter scrutiny to challenged mixture of private and government conduct when racial 
discrimination alleged), cert, denied, 420 U.S. 927 (1975). But see, e.g.. Golden v. Biscayne Bay Yacht 
Club, 530 F.2d 16, 19 (5th Cir.) (en banc) (same state action principles govern in both racial and nonracial 
cases), cert, denied, 429 U.S. 872 (1976). See generally 2 N. Dorsen, P. Bender, B. Neuborne & S. 
Law, Emerson, Haber & Dorsen’s Political and Civil Rights in the United States 426-27 
(4th ed. 1979) (lawyers' ed.) (listing cases dealing with double standard issue).

130. See, e.g.. Glennon & Nowak, supra note 1, at 228-32 (in state action inquiry, courts should balance 
value of challenged practice against significance of harm to protected rights); Thompson, Piercing the Veil 
of State Action: The Revisionist Theory and a Mythical Application to Self-Help Repossession, 1977 Wis. L. 
Rev. 1. 41-47 (revisionist approach balances nature and offensiveness of challenged conduct, relevant 
precedent on similar conduct, alternative means of achieving goal of challenged conduct, value of allowing 
private activity to be free from constitutional restraint, and relationship of state to challenged action).

"Balancing" or "Double Standard" Approaches. At least as a formal
matter, the Court's evolving approach normally separates the state action 
finding from the merits of the claim. The state action determination is a 
threshold one: in theory the inquiry is the same regardless of the right 
invoked, and the result turns on factors unrelated to the merits. Some courts 
and commentators, however, have evolved very different approaches that take 
the substantive right at issue into account when making the state action 
ruling. Most notably, the Second Circuit has adopted a “double standard” 
doctrine, in essence a frank acknowledgement that it will find state action in 
race discrimination cases when it would not were the claim something else.129 
More broadly, some commentators have advocated different formulations of 
a balancing approach. Such analyses take into account both the significance of 
the right claimed and the value of the challenged practice or the extent to 
which the particular private choice merits protection from constitutional 
scrutiny.130

Such approaches appear out of harmony with recent doctrine. The factors 
the Court has considered, such as performance of an exclusively governmen
tal function, governmental compulsion, and the degree of public involvement 
in the operation of a joint activity, are threshold matters quite independent of 
the merits. The finding of no state action in most aspects of Moose Lodge, 
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despite the presence of a racial discrimination claim, provides the clearest 
indication of the current Court’s rejection of a double standard approach. 
Although prior Supreme Court decisions had led some to think that courts 
should be especially inclined to find state action in race cases, the Court in 
Moose Lodge did anything but strain to hold the private discrimination there 
subject to the equal protection clause. There is, to be sure, ample ground for 
arguing that despite the formal separation of the threshold and merits 
inquiries, the merits do appear to affect the Court’s willingness to find state 
action.131 The principles the Court has announced to guide lower courts, 
however, mandate a threshold inquiry and leave little or no room for explicit 
balancing or double standard approaches.

131. The Court in Flagg Brothers ostensibly endorsed a threshold approach. See 436 U.S. at 156, 157 
(constitutional rights protected only against infringement by government; first issue “whether Flagg 
Brothers’ action may fairly be attributed to the state”). Nevertheless, the majority's views on the merits 
may have affected its ruling on the threshold issue. See id. at 161 n.ll (self-help remedies have played 
important role in system of property rights). The same may be said of Moose Lodge; without attributing to 
the majority any sympathy for racial discrimination, it is fair to say that the opinion appears to place 
considerable weight upon the right of private choice concerning private club membership and guest 
policies. See Moose Lodge, 407 U.S. at 171 (emphasizing fraternal nature of organization, private 
ownership and funding, and membership and guest policies). See also Jackson. 419 U.S. at 374 (Marshall, 
J., dissenting) (“I cannot believe that this Court would hold that the State’s involvement with the utility 
company was not sufficient to impose upon the company an obligation to meet the constitutional mandate 
of nondiscrimination").

Conclusion

This article has suggested that a bipartite structure underlies the Court’s 
recent state action cases and is necessary to make them coherent. The 
classification divides cases involving applicability of consititutional provisions 
addressed only to governments into more or less easy, “ordinary” state action 
situations and other “nonordinary” ones, with special requisites applicable for 
a finding of state action in cases in the second category. To be workable, such 
an approach requires that some definable, justifiable line separate the two 
categories. However helpful the structure may be for organizing and under
standing the Court’s state action decisions, this essential line may be one that 
cannot be intelligibly drawn and defended.

This concluding section briefly makes three arguments. First, the ordinary 
category cannot be confined to cases in which the state initiates the 
challenged action. In other words, the state action aspect of New York Times 
Co. v. Sullivan was rightly decided, and state policy that leaves a choice of 
action up to private parties must at least sometimes be reviewable as ordinary 
state action just as if the state itself were unambiguously the “actor.” Second, 
however, once the ordinary category is stretched slightly beyond cases in 
which the state is the initiator, there may be no ready stopping point short of 
treating all state policies as state action subject to constitutional review on the 
merits. (Such review need not, of course, necessarily lead to invalidation.) 
Finally, recent developments in substantive equal protection law that require 
courts to focus on governmental decisionmakers’ intent pose what may be 
insuperable difficulties for a threshold approach. The conclusion thus comes 
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full circle to the possibility entertained at the beginning of this article—that 
“state action” is present in every court case.132

132. The presence of state action in the state policies governing all court cases would not mean, as 
Professor Choper fears, that all private conduct would be treated as state action subject to the 
Constitution’s constraints on governments. See Choper, supra note 64, at 775-76. Normally, only the state’s 
contribution to the governmental-private mixture involved would be subject to review. For example, in 
case of a challenge to private racial discrimination, what would come under constitutional scrutiny would 
not be the private discrimination itself (if treated as state action, it would presumably be invalidated) but 
rather the state’s policy of permitting it. Though the state in most circumstances may not itself 
discriminate, it certainly may often permit private discrimination, as in private clubs.

133. 436 U.S. at 165.
134. Cf. Loving v. Virginia, 388 U.S. I, 12 (1967) (states may not ban interracial marriage).
135. See 436 U.S. at 166.
136. The judicial inaction emphasis is also subject to the objection that it is overformalistic. In effect, 

the winner of a case in which the court declines to grant relief has won a declaratory judgment that his 
completed or proposed conduct is lawful.

137. See Burke & Reber, supra note 95, at 1012-18 (state action inquiry has significant impact on 
institutional values of federal system, including federalism, separation of powers, individual freedom, and 
judicial restraint).

Two examples can illustrate the difficulties that would confront any effort 
to exclude from the ordinary category borderline cases in which state policy 
leaves scope for private choice. Flagg Brothers contains language that might 
initially have appeal as making it possible to draw such a line. The Court’s 
opinion emphasized the presence of “purely private choice”133 in the transac
tion immediately giving rise to the litigation as a justification for the finding of 
no state action. Suppose, though, that a state had a policy that miscegenation 
were good grounds for annulment. Without the “purely private choice” to 
seek annulment, no court case would arise. The spouse seeking annulment, 
not the state, would be initiating the challenged action, just as the warehouse
man’s threat of sale gave rise to Flagg Brothers. Yet it seems unthinkable that 
in an annulment action any court today would hesitate to scrutinize and 
invalidate the antimiscegenation policy under the equal protection clause.134 135

One might respond that in this hypothetical case the state is in fact acting 
by granting affirmative relief, as it also was doing in Shelley and New York 
Times. Surely a line can be drawn between a state policy of acting and one of 
not acting, as the Court suggests in Flagg Brothers.12- Yet if a state adopted a 
policy of declining to grant relief in personal injury cases involving black 
victims, such plaintiffs would have the same complaint as the owner of the 
goods about to go on the block in Flagg Brothers, namely that the state had 
refused to act. Again, however, it seems certain and entirely correct that the 
courts would brush aside any arguments about inaction and hold the policy a 
plain denial of the equal protection of the laws.136 Although this example may 
be extreme, it illustrates that a general action-inaction dichotomy cannot be 
viable.

Formulations taking account of private choice and state inaction do further 
goals worthy of considerable respect—protection for a realm of individual or 
private group autonomy, preservation of scope for state policy in a federal 
system, and limitations on judicial interventionism.137 This article does not 
question the validity of such considerations, but only the feasibility of using 
them in state action determinations rather than in judging what is constitu
tional state action or policy. The Court’s continued resort to verbal formulae 
that may work in one situation, but would produce plainly wrong and 
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unacceptable results if taken seriously in another, perhaps should be taken as 
a sign that the entire effort to maintain a threshold approach is misconceived. 
The Court can continue to deal with difficult state action problems on an 
essentially ad hoc basis, but only at great cost to coherence, predictability, and 
principled decisionmaking.

Indeed, the threat to principled adjudication is especially grave because the 
harder decisions on whether to treat a state policy that leaves room for private 
choice as ordinary state action seem to turn on veiled judgments about the 
merits.138 If the miscegenation and personal injury claim discrimination 
hypotheticals and actual cases like New York Times move us to treat such 
policies as state action, it is probably because their potential or actual 
constitutional offensiveness is so apparent.139 When we are less inclined under 
present approaches to find state action, as in the case of enforcing trespass law 
at the behest of a private discriminator, it seems that the state has in no sense 
“acted” any less than in the other situations but simply that the argument 
against the constitutionality of its act or policy on the merits is weaker.

138. See note 131 supra and accompanying text.
139. See also note 98 supra (hypothetical state statute permitting posting of privately financed copies of 

Ten Commandments in public schoolrooms).
140. Governmental “neutrality" likewise cannot serve as a general criterion for finding no state action. 

In the jurisprudence of the religion clauses of the first amendment, to cite just one difficulty, the 
government’s fundamental obligation is to maintain "neutrality,” see Epperson v. Arkansas, 393 U.S. 97, 
103-04 (1968), which thus goes to the merits rather than to any threshold determination of governmental

l9' involvement.
141. Note, Creditors' Remedies, supra note 44, at 549 (footnote omitted).

1” 142. 426 U.S. 229 (1976).
143. See id. at 238-48.

It could be, of course, that a defensible limit to an ordinary state action 
category can be defined. If so, however, that limit would represent at least a 
piece of the Holy Grail that has eluded state action theorists for decades. This 
article has considered some possible lines of demarcation, such as the 
distinction between “action” and “inaction” and the “purely private choice” 
guideline with which the Court has been flirting, but they have not withstood 
counterexamples.140 The latter concept is also contrary to the precedent of 
New York Times, in which the plaintiff on his own chose to exercise his right 
to sue for libel but the Court reviewed the common law of defamation as 
ordinary state action. More broadly, even a state policy of nonintervention 
does influence private choice, both because the state decides whether to 
permit the choice at all and because “[a]ny governmental framework has 
some nonneutral effects on private activities undertaken with reference to 
it.”141

This last comment raises another major obstacle to maintenance of a 
threshold approach to the state action issue. In cases involving equal 
protection challenges to facially neutral state policies allegedly affecting 
private choices so that those choices work to the disadvantage of a race or 
gender, a threshold state action analysis appears unworkable. Washington v. 
Davis142 established that there must be a showing of intent to discriminate, not 
just disparate impact, for a court to apply heightened scrutiny to a govern
mental action that is not facially discriminatory along suspect classification 
lines (and that does not affect a fundamental right or interest).143 Yet suppose 
that on facts like those of Moose Lodge the state acted with racially 
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discriminatory intent in adopting a license quota. Given the holding on state 
action in Moose Lodge itself, intent to discriminate would apparently be the 
only basis available for a finding of state action.144 Such reliance on state 
intent, however, would begin to merge the state action ruling with the 
decision on the merits, resulting in abandonment of the threshold approach 
that the Court appears set on maintaining.145

It would take another article to explore the details of an approach founded 
on the idea that state action is always present (or, more accurately, that the 
“state action” emphasis misfocuses the inquiry), and such a piece would 
largely duplicate work already done.146 This article has instead sought, first, 
to elucidate a pattern behind the threshold approach the Supreme Court has 
been following, a pattern that may facilitate an orderly analysis of a 
doctrinally convoluted field; and, second, to suggest that despite this useful 
underlying framework, the Court’s approach may have fundamental flaws 
that cause it to break down in crucial cases and that point to the superiority of 
a nonthreshold approach.

Most of the important provisions of the Constitution do impose their 
restraints only upon governments and thus implicitly do not subject private 
actors to the same fetters. Several decades of judicial gloss, however, may

144 Moose Lodge seems implicity to reject the alternate possibility of treating disparate impact as 
relevant to the state action determination, for it brushed over the arguments of the dissent that the effect of 
the state’s facially neutral liquor license quota was to restrict blacks’ ability to buy liquor. See notes 122-23 
supra and accompanying text. The rejection of the relevance of disparate impact to the state action question 
makes sense in the Court’s apparent threshold approach, because its incorporation would circumvent the 
narrow criteria the Court has established for nonordinary state action situations. Moreover, there is no 
logical connection between whether a particular state policy has a disparate impact and whether the state 
should be viewed as having "acted.”

145. For an additional illustration of how the intent requirement could complicate the state action issue 
in some equal protection cases, consider an approach sometimes suggested to justify the result in Burton v. 
Wilmington Parking Auth., 365 U.S. 715 (1961). A possible rationale for upholding the result in Burton is 
that by leasing the space in the parking structure without insisting on nondiscrimination, given probable 
prosegregation attitudes among the coffee shop’s potential clientele, the authority conferred a bidding 
advantage to those who would segregate. To subject the act of leasing without condition to equal protection 
scrutiny under a threshold approach, however, there would have to be a preliminary finding that the act 
constituted state action that sufficiently involved the state in the private discrimination. The eventual 
disparate impact of the decision to lease without condition would not be a plausible basis for such a finding; 
laws generally protecting private property also help white people more than blacks because whites tend to 
own more property. See also note 144 supra (additional reasons for rejecting relevance of disparate impact 
to state action issue). The state action determination in this situation thus would require scrutiny of the 
authority’s intent—whether it was to support segregation or to earn the highest rent without regard to 
considerations of race. Yet that intent is the very factor that would bear on the decision whether the leasing 
policy was constitutional.

Under a nonthreshold approach, the governmental policies in such cases as Burton would be subject to 
constitutional scrutiny without preliminary hurdle-clearing. Evidence going to intent would then bear on 
the constitutionality of the policy within the framework established by the Washington v. Davis line of 
cases.

146. See. e.g., sources cited in note 4 supra. To suggest that such an approach ultimately may be the 
only coherent one is not, of course, to imply that it would be without problems of its own. See, e.g., Choper, 
supra note 64, at 773, where Professor Choper suggests that under the Washington v. Davis intent rule, the 
approach that there is always state action would hold unconstitutional a legislature's failure to pass an 
antidiscrimination law when the purpose for inaction was to promote private acts of racial bigotry. It does 
not seem out of the question, however, that the judicial response to this problem could be that legislative 
inaction that was not facially discriminatory (which "inaction” can be, see text accompanying note 135 
supra (hypothetical policy of refusing to act on damages claims of black victims)) simply did not constitute 
a denial of “the equal protection of the laws.” 
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have obscured the fact that these provisions do not mandate a separate 
inquiry into whether the state has “acted” and whether it has acted 
unconstitutionally. As Judge Friendly suggests, the focus normally must be 
on the state’s contribution to a governmental-private mix.147 But once that 
contribution is identified, the courts’ inquiry should proceed directly to 
whether it is constitutional. Until the millenium arrives in the form of such an 
overhaul of the judicial approach to state action, however, the framework 
suggested in this article may be useful to explain the Supreme Court’s recent 
decisions in a way that can at least advance the terms of the disagreement 
about state action issues.

147. See text accompanying note 71 supra. This focus on the state’s contribution would have to be 
expanded for those types of situations in which there is sufficient reason actually to treat private conduct as 
that of the state, such as those qualifying under the present “public function" doctrine.





NOTES

Practical Federalism After National League of 
Cities: A Proposal

Since our earliest days of independence, the proper coordination of federal 
and state governmental powers has perplexed the nation’s leaders.1 Although 
the federal government possesses certain delegated powers2 and the states 
retain residual power over other unprohibited matters,3 federal regulation 
often encompasses areas also regulated by the states.4 When the federal war 
powers permit national rent control5 and national regulation of the intestate 
succession of veterans’ property,6 virtually no traditionally state-regulated 
subject seems completely beyond the reach of Congress.

Governmental involvement in nearly every aspect of daily life presents the 
problem of coordinating federal-state procedures and policies. Since World 
War II, state and local governments have expanded their activities tremen
dously.7 Yet, by intruding into matters previously left to these governments

1. During the early decades of the nation’s history, litigants often raised federalism issues. See, e.g.. 
Brown v. Maryland, 25 U.S. 266, 280, 284, 12 Wheat. 419, 442, 448 (1827) (state tax on imported goods in 
original package violates constitutional prohibition on state import taxes and interferes with federal power 
to regulate foreign and interstate commerce), overruled in part. Michelin Tire Corp. v. Wages, 423 U.S. 
276, 286 (1976) (nondiscriminatory state ad valorem property tax on both imported and domestic goods 
that pays for state services such as police and fire protection does not violate prohibition on state import 
taxes and does not interfere with exclusive federal power to regulate foreign commerce); Gibbons v. Ogden, 
22 U.S. 1, 97, 9 Wheat. 1, 221 (1824) (exclusive state license providing for steam powered boats on state 
waterways and prohibiting navigation by federally licensed boats violates federal commerce power); 
McCulloch v. Maryland, 17 U.S. 159, 213, 4 Wheat. 316, 436 (1819) (state tax on operations of federal 
instrumentality such as federal bank violates supremacy of federal powers).

2. U.S. Const, art. 1, § 8; see McCulloch v. Maryland, 17 U.S. 159, 208, 4 Wheat. 316, 426 (1819) 
(federal laws enacted pursuant to Constitution supreme and control state constitutions, laws).

3. See U.S. Const, amend. X (powers not delegated to federal government nor prohibited by 
Constitution reserved to states or to people); United States v. Darby, 312 U.S. 100, 124 (1941) (under tenth 
amendment, states retain all powers not surrendered), quoted in National League of Cities v. Usery, 426 
U.S. 833, 842 (1976); The Federalist No. 45, 303 (J. Madison) (E. Earle ed. 1976) (states retain 
numerous and indefinite powers over all subjects not within national sphere).

4. See M. Grodzins, The American System 4, 8 (1966) (federal, state, and local governments all 
involved in virtually every activity and governmental function, even police protection and park 
maintenance); Elazar, Federal-State Cooperation in the Nineteenth-Century United States, in Coopera
tion and Conflict 83-84 (1969) (federal and state governments never have operated separately and 
independently, but always have shared responsibilities and functions concerning same activities).

5. See Woods v. Miller, 333 U.S. 138, 141-42 (1948) (federal rent control statute enacted under war 
powers appropriate to remedy housing crisis caused by wartime reduction of residential construction and 
by heavy demobilization of troops).

6. See United States v. Oregon, 366 U.S. 643, 649 (1961) (federal statute under which property of 
intestate veterans’ vests in federal government for benefit of veterans' hospitals appropriate exercise of war 
powers, despite contrary state statute).

7. See J. Choper, Judicial Review and the National Political Process 189 (1980) (state and 
local expenditures increased from 7.4% of gross national product in 1954 to 11% in 1976); M. Grodzins, 
supra note 4, at 372-73 (1966) (from 1947 to 1962, state and local governmental services mushroomed and 
state costs more than quadrupled); R. Martin, The Cities and the Federal System 187 (1965) (from 
1946 to 1962, number of state employees more than tripled; in terms of revenues, expenditures, debts, and 
payrolls, state government expanding rapidly); Bureau of the Census, U.S. Dep't of Commerce, 
Statistical Abstract of the United States; 1979 313 (table 509) (100th ed. 1979) (in 1978 state and 
local employees totaled more than 12.5 million, approximately triple 1950 figure). See generally M 
Danielson, A. Hershey & J. Bayne, One Nation, So Many Governments 2-4 (1977) (discussing 
great range of state and local governmental activities). 



774 The Georgetown Law Journal [Vol. 69:773

and by attempting to shape their roles in those matters, federal economic and 
social legislation since 1960 has significantly impinged upon the institutional 
autonomy of state and local governments.8 9 In National League of Cities v. 
Usery f the Supreme Court voiced one response to this problem by declaring 
that the federal commerce power does not permit Congress to impair the 
states’ freedom to structure integral operations in areas of traditional state 
functions.10 Usery thus signals heightened recognition of the need to inject 
into the federal-state relationship a renewed respect for the states’ methods of 
providing for their citizens’ welfare.11

8. See J. Sundquist, Making Federalism Work 1. 4-5 (1969) (beginning in 1960’s, federal 
government intervened massively in wide range of government functions previously province of states and 
localities, including education, law enforcement, manpower training, area economic development, mass 
transportation, water and sewer systems; federal grants conceived as means of achieving federal objectives 
through state and local administration).

9. 426 U.S. 833 (1976).
10. Id. at 852.
11. See Matsumoto, National League of Cities—From Footnote to Holding. 1977 Ariz. St. L.J. 35, 37, 

(by applying federalism limits to federal acts, Usery Court portends shift in distribution of authority 
between federal and state governments).

12. See S. Davis, The Federal Principle 95, 115 (1978) (Constitution of little practical value as 
guide to managing infinite variety of relations in dual governmental system).

13. See W. Bennett, American Theories of Federalism 80-82 (1964) (antifederalists predicted 
that national government would eventually force states out of existence).

14. See J. Young, The Washington Community, 1800-1828 19, 34, 57, 89 (1966) (federal 
government remote from mainstream of American life; almost one-fifth of senators resigned every two 
years with most later holding nonfederal public offices; because of rapid turnover, Congress was society of 
transients).

After a brief historical sketch of the development of federalism principles in 
the Supreme Court, this note reviews the presently distinct federalism 
doctrines under the war, spending, and commerce powers. The note argues 
that applying different federalism analyses depending upon the invoked 
federal power does not fully accommodate the competing federal-state 
interests involved. Next, the note criticizes the ad hoc balancing approaches 
sanctioned by the Usery Court and argues for a different, uniform federalism 
analysis. Specifically, the note proposes an assignment of burdens of proof at 
trial, a heightened standard of review for federal statutes, and extensive 
factual development concerning the actual federal interference with state 
governmental operations in order to provide greater procedural and substan
tive recognition of state interests. The note then demonstrates the operation of 
the proposal in selected cases involving the war, spending, and commerce 
powers.

I. The Problems of Abstract Federalism

A. HISTORICAL DEVELOPMENT OF FEDERALISM PRINCIPLES

Although the United States was born federal, the Constitution left 
unanswered many practical questions about the proper federal-state relation
ship.12 The scope of federal powers remained uncertain, despite the fears of 
some that the national government would soon force the states out of 
existence.13 Indeed, until the 1820’s activities in the nation’s capital were 
ignored or shunned by state-oriented political and business interests.14
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Nonetheless, the Marshall Supreme Court’s nationalistic construction of 
the Constitution,15 the Union victory in the Civil War, and the rapid 
development of a genuinely national economy in the second half of the 
nineteenth century acted as powerful centralizing forces upon a large, diverse 
country.16 Beginning in the early twentieth century, the federal government 
became more active in addressing the nation’s economic and social prob
lems,17 which were increasingly cast in terms demanding national solutions.18 
The Supreme Court’s interpretations of constitutional principles of federal
ism, however, did not keep pace with the changing perceptions of the federal 
government’s role. Although the Court upheld some federal regulation of 
business,19 from 1915 to 1935 the Court generally struck down legislation 
addressing social and economic problems on the ground that state sovereignty 
limited federal power over commercial activity.20

This conflict between the Court’s views regarding constitutional limitations 
on federal economic regulation and the need for national economic programs 
reached crisis proportions during the Great Depression, when the federal 
government undertook its most extensive peacetime economic intervention 
ever.21 A resolution to this impasse came only when, in a turnabout so abrupt

15. See. e.g.. Brown v. Maryland, 25 U.S. 266, 283-84, 12 Wheat. 419, 446-48 (1827) (federal 
commerce power does not stop at state boundary but must enter its interior; state may not use "sacred" 
power to tax property within its jurisdiction to obstruct commerce power); Gibbons v. Ogden, 22 U.S. 1. 
86-87, 9 Wheat. 1. 196-97 (1824) (limited only by Congress’ wisdom and by political process, commerce 
power may be exercised to utmost and may reach intrastate waterways); McCulloch v. Maryland, 17 U.S. 
159, 206, 213, 4 Wheat. 316, 431, 436 (1819) (states have no power by tax or otherwise to retard, impede, 
burden, or in any manner control any federal means appropriate and plainly adapted to execution of 
delegated powers).

16. See R. McCloskey, The American Supreme Court 101-03 (1960) (northern victory in Civil 
War removed fear that nation would disintegrate; rapid expansion of corporate capitalism and its 
impingement on individual and collective welfare led to demands for federal control).

17. See O. Graham, Jr., The Great Campaigns; Reform and War in America, 1900-1928 34- 
41, 44-49 (1971) (Theodore Roosevelt administration achieved passage of antitrust legislation, regulation 
of practices and standards in meatpacking, food and drug, and railroad industries, and greater federal 
control of natural resource exploitation; Wilson administration achieved broad regulation of banking and 
of unfair business practices).

18. Cf. id. at 8-10, 13-14 (early twentieth century Americans alarmed at urban slum conditions, 
monopoly pricing, concentration of wealth, and rise of huge industrial trusts, problems transcending local 
remedies).

19. See. e.g., Houston, E. & W. Ry. v. United States, 234 U.S. 342, 353-54 (1914) (federal government 
may regulate intrastate railroad rates that discriminate against interstate traffic); McCray v. United States, 
195 U.S. 27, 53, 62 (1904) (federal taxing power permits colored margarine tax rate 40 times higher than 
uncolored rate, despite allegation that higher rate designed to destroy margarine industry); Addyston Pipe 
& Steel Co. v. United States, 175 U.S. 211, 228 (1899) (federal antitrust statute prohibiting private 
contracts that restrain interstate trade valid exercise of commerce power).

20. See, e.g.. United States v. Butler, 297 U.S. 1, 68 (1936) (federal tax on processing of farm 
commodities and associated spending program violates states’ tenth amendment power to regulate and 
control agriculture); Adkins v. Children’s Hospital, 261 U.S. 525, 560-61 (1923) (federal wage-hour statute 
for District of Columbia working women infringes freedom of contract, violating fifth amendment due 
process), overruled. West Coast Hotel Co. v. Parrish, 300 U.S. 379, 400 (1937); Hammer v. Dagenhart, 247 
U.S. 251, 276 (1918) (federal prohibition on interstate transportation of goods produced by factory 
employing children unconstitutional infringement of purely state power to regulate children’s work hours), 
overruled, United States v. Darby, 312 U.S. 100, 116-17 (1941). See generally R. McCloskey, supra note 
16, at 136-69 (discussing Court's invalidation of federal social and economic programs from 1900 to 1937).

21. Cf. W. Leuchtenberg, Franklin D. Roosevelt and the New Deal 333-35 (1963) (federal 
government grew tremendously in response to Great Depression). 
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as to be termed the “Constitutional Revolution of 1937,”22 the Court 
abandoned the old federalism doctrines and began upholding New Deal 
legislation.23 By the early 1940’s a Court including several Roosevelt appoint
ees solidified the new nationalistic constitutional interpretation by broadly 
reading the scope of federal powers and by drastically curtailing the judicial 
role in reviewing economic and social legislation.24 Terming the state 
sovereignty concerns of the tenth amendment as a “truism” of little practical 
importance,25 the Court gave little weight to the federalism values that had 
figured so prominently prior to 1937.26

Both the pre- and post-1937 Courts, however, resolved only in abstract 
terms the proper scope of federal and state powers. The pre-1937 Court, for 
example, held that the commerce power did not authorize federal regulation 
of manufacturing, an activity viewed as solely intrastate and thus subject only 
to state regulation.27 Reversing this rule, the post-1937 Court soon classified 
virtually all economic activity as within the federal reach.28 Similarly, the 
modern Court persists in viewing federalism issues in abstract terms.

22. R. McCloskey, supra note 16, at 174.
23. See, e.g., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 43 (1937) (federal statute protecting 

efforts of manufacturing employees to organize and bargain collectively permissible under commerce 
power); Steward Machine Co. v. Davis, 301 U.S. 548, 589-90 (1937) (federal statute levying payroll tax for 
national unemployment compensation program and conditioning federal funds on acceptance of federal 
criteria for use does not violate tenth amendment); Helvering v. Davis, 301 U.S. 619, 640 (1937) (federal 
retirement benefits program funded by tax on employers and employees does not violate tenth 
amendment).

24. See, e.g.. Wickard v. Filburn, 317 U.S. Ill, 128-29 (1942) (federal program setting low agricultural 
production quotas in order to stimulate prices permitted under commerce power; Congress, not judiciary, 
resolves conflicts of interest between those advantaged and disadvantaged by economic legislation); United 
Statesv. Darby, 312 U.S. 100, 120-21, 123-24 (1941) (federal statute setting minimum wages and maximum 
hours for all employees producing goods for interstate commerce permitted under commerce power and 
not violative of tenth amendment; in passing on validity of federal regulatory statute, courts determine only 
whether regulated activity within reach of commerce power); Helvering v. Davis, 301 U.S. 619, 640 (1937) 
(unless arbitrary or clearly wrong, Congress, not judiciary, possesses discretion concerning "general 
welfare” under spending power); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 78 (1937) 
(McReynolds, J., with Van Devanter, Sutherland & Butler, JJ , dissenting) (labor statute gives NLRB 
extraordinary power over local industry previously deemed beyond control of federal government), cited in 
G. Gunther, Cases and Materials on Constitutional Law 156-57 (10th ed. 1980) (all four 
dissenters in 1937 Jones & Laughlin case retired before 1941 Darby decision).

25. United States v. Darby, 312 U.S. 100, 124 (1941).
26. See Henkin, Infallibility Under Law: Constitutional Balancing, 78 Colum. L. Rev. 1022, 1035 

(1978) (recognizing United States’ economic and social unity, 1937 Court rendered commerce power 
virtually unlimited; interpretation of taxing and spending powers further expanded federal power and left 
little to states as matter of constitutional right, although very much as matter of political reality); Note, 
Emerging Concepts of Federalism: Limitations on the Spending Power and National Health Planning, 34 
Wash. & Lee L Rev 1133, 1 145 (1977) (after Darby, tenth amendment appeared unable to shield states 
from federal intrusion under commerce power; countervailing state policies or interests warranted no 
consideration) [hereinafter Note, Emerging Concepts of Federalism],

27. See United States v. E.C. Knight Co., 156 U.S. 1. 12, 17 (1895) (federal antitrust statute forbidding 
creation of monopolies does not prohibit sugar company’s acquisition of control of nearly all refined sugar 
manufacturing in country because manufacturing not part of interstate commerce), overruled, Wickard v. 
Filburn, 317 U.S. Ill, 119-20, 125 (1942) (by implication) (commerce power not dependent upon 
nomenclature such as “manufacturing" but reaches even local activities that exert “substantial economic 
effect" on interstate commerce; regulation of wheat grown for on-farm consumption permitted).

28. See Wickard v. Filburn, 317 U.S. at 1 19-20, 125 (commerce power reaches local activities having 
substantial effect on interstate commerce); note 24 supra and accompanying text (discussing post-1937 
cases).
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Although Usery resurrected a viable state sovereignty limitation on the 
federal commerce power that may mark a shift in constitutional interpreta
tion as dramatic as that of 1937, the Court expressed its holding in abstract 
terms. The Usery Court’s vague verbal formulation that the commerce power 
does not reach “attributes of [state] sovereignty”29 leaves its revived federal
ism principle an abstraction without content.30

29. National League of Cities v. Usery, 426 U.S. 833, 845, 852 (1976).
30. See notes 50-105 infra and accompanying text (discussing vagueness of Usery opinion).
31. See S. Davis, supra note 12, at 155-203 (1978) (reviewing post-1945 writings as description of 

federalism in political and functional terms rather than by abstract constitutional doctrine).
32. M. Grodzins, supra note 4, at 8.
33. See id. at 3-4 (92,000 tax-levying governments in United States; all governments involved in 

virtually all functions).
34. See 426 U.S. at 852 (commerce power does not authorize federal statutes displacing state freedom to 

structure integral operations in areas of traditional state functions); Durchslag, Federalism and Constitu
tional Liberties: Varying the Remedy to Save the Right, 54 N.Y.U. L. Rev. 723, 727-28 (1979) (Usery Court 
breathed new life into tenth amendment in order to limit federal power to interfere with traditional state 
governmental functions).

35. See Younger v. Harris, 401 U.S. 37, 44 (1971) (federalism at minimum means sensitivity to 
legitimate interests of both state and federal governments; federal government should not unduly interfere 
with legitimate state activities).

36. See Steward Machine Co. v. Davis, 301 U.S. 548, 586 (1937) (although federal unemployment 
compensation program may induce state passage of statutes by conditioning funds on such passage, federal 
statute enacted under spending power may not operate as weapon of coercion destroying or impairing state 
autonomy).

37. See M. Danielson, A. Hershey & J. Bayne, supra note 7, at 6 (federal aid often weakens role of 
elected officials by passing over state and local political executives and legislatures; functional autonomy of 
specialized agencies frequently operating under federal standards in areas such as road building, public 
housing, vocational education enhanced); P. Glendeninc & M. Reeves, Pragmatic Federalism 53 
(1977) (federal grants-in-aid have lessened state governors’ and legislatures’ control over state administra
tion); cf. Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating State Implementation of 

These abstract judicial formulations contrast markedly with analyses of 
federalism by nonlegal scholars. During the last generation these scholars 
have increasingly viewed federalism as a matter of functional political and 
governmental operation, rather than as merely a matter of constitutional and 
legal doctrine.31 One political scientist has noted that “[no] important activity 
of government is the exclusive province of one of the levels, not even . . . the 
most national of national functions, such as foreign relations; not even the 
most local of local functions, such as police protection and park mainte
nance.”32 The explosion of local, state, and national activities in the mid
twentieth century has resulted in an overlapping of functions among govern
ments.33

B CURRENT FEDERALISM PRINCIPLES

The Usery decision rests upon the principle that the federal government 
should not interfere with certain core state activities.34 In other cases, the 
Court has defined federalism as a principle of comity, a respect for state 
institutions35 and a prohibition of outright coercion of the states.36 Federal 
programs setting national standards and supplying funds directly to state 
agencies, however, may ignore principles of federalism by displacing state 
executive and legislative officials’ active involvement in adapting such 
programs to local needs.37 Beyond the constitutional issues implicated by the 
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displacement of state decisionmaking, such federal programs have regrettable 
practical consequences as well. Restricting state participation in the local 
implementation of federal programs stifles the development of innovative 
solutions to social problems.38 Experimental programs that are forged, tested, 
and proven effective by one state can serve as a model for other states and 
for the federal government.39 The nation’s diverse regional economic, social, 
and ethnic interests demand greater local involvement in identifying and 
fulfilling particular local needs.40

National Environmental Policy, 86 Yale L.J. 1196, 1220 (1977) (federal dictation of environmental policies 
depreciates opportunity for and value of local decisions on economic activity, transportation patterns, land 
use).

38. See Williams v. Florida, 399 U.S. 78, 133 (1970) (Harlan, J , concurring) (basic virtue of federal 
system is allowing states ample room for governmental or social experimentation); New State Ice Co. v. 
Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (federal system allows single courageous 
state to serve as laboratory for novel social and economic experiments without risk to rest of country); M. 
Danielson. A. Hershey & J. Bayne, supra note 7, at 9 (some state and local jurisdictions have 
responded to social and economic change well in advance of federal government, producing innovative 
policies in control of public utilities, wage-hour regulation, public welfare, fair housing and employment 
practices); Friendly, Federalism: A Foreword, 86 Yale L.J. 1019, 1033 (1977) (federalism increases liberty, 
encourages diversity, promotes creative experimentation and responsive self-government (quoting G. 
Gunther, Cases and Materials on Constitutional Law 82 (9th ed. 1975)); Stewart, supra note 37, 
at 1210 (noncentralized decisionmaking by state and local governments better reflects geographical 
variations in preferences for collective goods such as environmental quality and facilitates experimentation 
with differing governmental policies).

39. Cf. Huthmacher, Urban Liberalism in the Age of Reform, reprinted in Twentieth Century 
America; Recent Interpretations 13-14 (2d ed. 1972) (business regulation and social welfare 
programs first adopted at state or local level in Progressive Era of 1900 to 1920 served as models for later 
federal legislation).

40. See L Alexander, The Northeastern United States 109-11 (1967) (Northeast faces 
particularized problems of competition for space, movement of people, influx of differing ethnic groups); 
W. Livingston, Federalism and Constitutional Change 5 (1956) (social diversities in economic 
interest, religion, race, and historical background require federal recognition of particular interests and 
qualities of community segments).

41. See, e.g.. National League of Cities v. Usery, 426 U.S. 833, 861 (1976) (Brennan, J., with White & 
Marshall, JJ., dissenting) (Usery majority repudiates long line of precedents holding that judicial review 
ends with finding that Congress has not unreasonably regulated subject matter of commerce); Heart of 
Atlanta Motel, Inc. v. United States, 379 U.S. 241, 258-59, 261 (1964) (federal statute prohibiting racial 
discrimination in public accommodations valid exercise of commerce power and not violative of due 
process because Congress had rational basis for concluding discrimination by motels affected commerce; 
prohibition reasonable and appropriate means to eliminate discrimination); Katzenbach v. McClung, 379 
U.S. 294. 303-04 (1964) (judicial investigation ends with finding that Congress had rational basis for 
finding chosen regulatory scheme necessary to protect commerce).

42. See notes 46-75 infra and accompanying text (discussing war powers cases).

C. STANDARDS OF REVIEW

Before Usery, the Court applied a highly deferential, minimal scrutiny test 
to all statutes challenged on federalism grounds. Under the minimal scrutiny 
standard, the Court easily upheld statutes, enacted under the commerce 
power, that did not unreasonably regulate a subject of interstate commerce.41 
The Court gave statutes enacted under the war powers similarly cursory 
treatment.42 In spending power cases, the Court ruled that the challenged 
statute need only allow states the choice of whether to participate in a 
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program,43 regardless of how illusory that choice might be.44 Usery marked 
the end of the Court’s uniform application of the minimal scrutiny standard 
to federalism cases because the Court tested the statute’s effect on the integral 
functions of the states.45

43. See Oklahoma v. United States Civil Service Comm'n, 330 U.S. 127, 143-44 (1947) (federal statute 
conditioning portion of federal funds upon limited political activity by state administrators of funds not 
violative of tenth amendment because state has option of not yielding to alleged coercion by refusing 
funds); Steward Machine Co. v. Davis, 301 U.S. 548, 586 (1937) (federal unemployment compensation 
program may condition funds upon passage of state statutes as long as spending power not used as weapon 
of coercion).

44. See Comment. Toward New Safeguards on Conditional Spending: Implications of National League 
of Cities v. Usery, 26 Am. U.L. Rev. 726, 751 (1977) (although states have option not to join federal flood 
control and insurance program, declining aid would deny citizens access to flood insurance and all federal 
assistance for property development in flood plain areas) [hereinafter Comment, Toward New Safeguards], 
Note, Emerging Concepts of Federalism, supra note 26, at 1154 (federal funding of state activities so 
pervasive that even if most extreme conditions attached to grants, state governments often too fiscally 
dependent to refuse funds).

45. See 426 U.S. 833, 849, 852 (1976) (although wage-hour requirements bear sufficiently rational 
relationship to commerce to justify application to private employers, requirements outside commerce 
power insofar as they displace states' freedom to structure integral operations and directly penalize states 
for choosing to hire employees on terms different from those Congress wishes). The result in Usery was not 
entirely unforeshadowed. In the term prior to Usery, the Court noted that the tenth amendment forbids 
federal impairment of a state’s ability to function effectively in the federal system, suggesting that a more 
searching federalism analysis might apply in commerce power cases. See Fry v. United States, 421 U.S. 
542, 547 n.7 (1975) (tenth amendment expressly declares constitutional policy that Congress may not 
exercise power to impair states' integrity or ability to function in federal system).

46. 426 U.S. at 852.
47. Id. at 846-48.
48. Id. at 852.
49. See id. at 833, 852 & n.17, 854 n.18 (holding expressly limited to commerce power; no view 

expressed concerning state sovereignty limitations on spending or war powers).
50. Id.

Usery and the Commerce Clause. In Usery, the Court held that a
federal statute that set minimum wages and maximum hours for all state and 
local employees exceeded the scope of the commerce power.46 The Court 
observed that by increasing state labor costs substantially, the statute would 
force reductions in public services and severely restrict state employment 
policy options.47 Because the statute directly displaced the states’ freedom to 
structure integral operations in areas of traditional state functions, the Court 
concluded that the statute improperly impaired an attribute of state 
sovereignty.48

By its terms, Usery applies only to statutes enacted under Congress’ 
commerce power.49 The decision, therefore, raises questions concerning the 
appropriate standard to be applied when statutes enacted under either the war 
or spending powers are challenged on federalism grounds. Reading Usery 
narrowly, as applying solely to commerce power statutes, might yield 
discordant and irrational results because an intrusion that would be imper
missible under the commerce clause would, presumably, be permissible if 
enacted under the war or spending powers. Thus, although the Usery Court 
explicitly limited its holding to statutes enacted under the commerce power,50 
the logic of the Court’s approach applies equally to the exercise of other 
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federal powers,51 and the Court may extend the Usery standard of review to 
the war and spending powers.

51. See notes 80-85 infra and accompanying text (discussing applicability of Usery’s federalism 
concerns to exercise of other federal powers).

52. 421 U.S. 542 (1975).
53. Id. at 548.
54. National League of Cities v. Usery, 426 U.S. at 853.
55. Id.
56. Id. (quoting Wilson v. New, 243 U.S. 332, 348 (1917)).
57. See 426 U.S. at 856 (Blackmun, J., concurring) (majority opinion read to employ balancing 

approach; federal power not outlawed in areas such as environmental protection where federal interest 
greater and state compliance with federal standards essential).

58. Id.
59. See, e.g., Barber, National League of Cities v. Usery: New Meaning for the Tenth Amendment?, 1976 

Sup. Ct. Rev. 161, 164 (Usery would shift analysis from sacrifice of state sovereignty for federal 
supremacy to balance of state's rights against federal interests); Beaird & Ellington, A Commerce Power 
Seesaw: Balancing National League of Cities, 11 Ga. L. Rev. 35, 72 (1976) (lower federal courts interpret 
Usery test to involve explicit balance of federal and state interests); Kilberg & Fort, National League of 
Cities v. UseryTts Meaning and Impact, 45 Geo. Wash. L. Rev. 613, 632 (1977) (Usery Court requires 
balancing of national interests and state and local governments’ legitimate needs); Comment, Toward New 
Safeguards, supra note 44, at 731 (Usery balances adverse effects of federal statutes on state and local 

Although Usery put an end to the uniform deferential review given to 
statutes challenged on federalism grounds, the opinion leaves unclear whether 
the state sovereignty limit that the opinion articulates is a per se rule or simply 
an element of a balancing approach. In Usery the Court contrasted its holding 
to that of Fry v. United States,52 decided in the Court’s preceding term. In Fry 
the Court upheld a federal wage freeze that extended to state and local 
employees.53 Noting that the wage freeze in Fry resulted from a national 
economic crisis and did not interfere with state employment policy beyond a 
short and specific time period,54 the Usery Court concluded that the 
federalism limits on the commerce power are “not so inflexible” as to bar 
temporary, emergency enactments.55 The manner in which the Court distin
guished the effects of the federal wage-hour requirements upon state interests 
at issue in Usery from the short-term wage freeze at issue in Fry suggests that 
Usery does in fact call for a balancing approach rather than the application of 
a per se rule. The Usery Court’s observation that a national emergency does 
not expand federal power beyond existing contours,56 provides additional 
support for such an interpretation. Implicitly, the Court recognized the need 
for some inquiry into both federal and state interests, if only to determine 
whether an emergency exists and whether the means chosen to combat it are 
appropriately related to the national need.

Justice Blackmun’s concurrence confirms the view that Usery adopts a 
balancing approach. Justice Blackmun based his crucial fifth vote with the 
majority largely upon his reading of the majority opinion as employing a 
balancing analysis.57 In his view, statutes enacted under the commerce power 
should prevail in a federalism challenge whenever the federal interest is 
“demonstrably greater” than the state’s and when compliance with imposed 
standards is “essential.”58 Considered together, the majority’s treatment of 
Fry and Justice Blackmun’s concurrence point to the conclusion that Usery 
employs a balancing test that evaluates affected federal and state interests and 
examines the suitability of the chosen means to accomplish the federal end.59
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War Powers. The Court’s consistent restraint and deference in cases
involving the war powers stand in contrast to the Usery Court’s dramatic 
reversal in the federalism analysis of commerce power cases. In the leading 
modern case of Woods v. Miller,60 the Court upheld as within the war powers 
a federal rent control statute applicable to “defense-rental areas.”61 In Woods, 
the Court accorded considerable weight to congressional findings that 
reduced housing construction during World War II and the return of 
demobilized troops had raised rents to unacceptable heights.62 Although the 
Court emphasized the importance of such express findings, as well as the 
judicial power to invalidate war powers abuses,63 Woods reflects the minimal 
scrutiny traditionally undertaken in war powers cases. Indeed, the Woods 
Court’s deference rested on the assumption that Congress would remain 
“alert to its constitutional responsibilities” in exercising its vast war powers.64

sovereign attributes against federal interests involved); Comment, National League of Cities Crashes on 
Takeoff: Balancing Under the Commerce Clause, 68 Geo. L.J. 827, 846 (1980) (because concept of 
“essential governmental function” so elusive, conclusion unavoidable that Usery employs definitional 
balancing); Note, Emerging Concepts of Federalism, supra note 26, at 1151 (Usery employs balancing 
approach).

60. 333 U.S. 138 (1948).
61. Id. at 141.
62. Id. at 142.
63. See id. at 144 (question whether war powers properly employed open for judicial inquiry).
64. Id.
65. 327 U.S. 92 (1946).
66. Id. at 101-02 (state’s power to sell timber to support public education subordinate to federal power 

to fix maximum prices in order to carry on war).
67. Id. at 102.
68. 366 U.S. 643 (1961).
69. Id. at 645.
70. Id. at 648-49.
71. Id. at 643-44,649.
72. The Court generally has upheld wartime enactments. See, e.g., Lichter v. United States, 334 U.S. 

742, 746 (1948) (statute requiring renegotiation of defense contracts for recovery of excessive war profits); 
Case v. Bowles, 327 U.S. 92, 101-02 (1946) (wartime price controls); Korematsu v. United States, 323 U.S. 
214, 223-24 (1944) (wartime internment of Japanese-Americans); Schenck v. United States, 249 U.S. 47, 52 
(1919) (prohibition on circulation of antiwar literature to draftees urging them not to appear for induction); 
Selective Draft Law Cases, 245 U.S. 366, 375 (1918) (mandatory military service).

The Court has been similarly deferential when reviewing statutes enacted 
under the war powers that, unlike Woods, directly affected state governmental 
activities. In Case v. Bowles,65 the Court rejected a tenth amendment challenge 
to wartime price controls and upheld a price ceiling on state-owned timber 
sold to support public education, which the Court termed an “essential 
government function.”66 To allow the tenth amendment to limit federal price 
controls, the Court reasoned, would “impair a prime purpose” for forming 
the federal government and would render the Constitution a “self-defeating 
charter.”67 In United States v. Oregon,68 the Court upheld a federal statute 
providing that the personal property of veterans dying intestate and without 
legal heirs vested in the federal government for the support of veterans’ 
hospitals.69 Reasoning that the statute was “necessary and proper” to 
effectuate the federal power to raise armies and to provide for veterans,70 the 
Court ruled that the statute preempted a state law under which the property 
would have escheated to the state.71

Most war powers cases have arisen in the context of a military emergency,72 
which perhaps explains the Court’s minimal review. The Court has been 
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deferential to congressional determinations of when the emergency period 
begins and ends. Thus, the emergency period may extend to preparations for 
war71 and encompass postwar domestic problems.73 74 Apparently only once has 
the Court remanded for a threshold determination of whether a war 
emergency in fact existed.75

73. See Silesian-American Corp. v. Clark, 332 U.S. 469, 476 (1947) (seizure of alien property 
constitutes reasonable preparation for war and proper exercise of war powers).

74. See Johnson v. Robinson, 415 U.S. 361, 376-77 (1974) (veteran’s educational assistance program 
aiding adjustment from military to civilian life proper exercise of war powers); Woods v. Miller, 333 U.S. 
138, 143 (1948) (postwar rent control program remedying housing shortage created by mobilization of men 
and materials for war proper exercise of war power); Hamilton v. Kentucky Distilleries & Warehouse Co., 
251 U.S. 146, 160 (1919) (prohibition on sale of alcohol until conclusion of postwar demobilization proper 
exercise of war power).

75. See Chastleton Corp. v. Sinclair, 264 U.S. 543, 548-49 (1924) (allegedly improper rent reduction 
order remanded for determination whether wartime exigency upon which continued operation of rent 
control statute depended still existed).

76. 333 U.S. 138, 146-47 (1948) (Jackson, J., concurring).
77. Id. at 147 (although rent control program justified because armies still abroad and no peace terms 

negotiated, war powers last only as long as state of war exists, not until effects and consequences of war 
eliminated).

78. 366 U.S. 643, 654 (1961) (Douglas, J., dissenting).
79. Id.
80. See 426 U.S. at 871 (Brennan, J., with White & Marshall. JJ , dissenting) (Usery majority’s state 

sovereignty doctrine logically would overrule Case). Contra, Jennings v. Illinois Office of Educ.. 589 F.2d 
935, 938 (7th Cir.) (Usery inapplicable to war powers case), cert, denied. 441 U.S. 967 (1979).

81. See Peel v. Florida Dep’t of Transp., 600 F.2d 1070, 1083 (5th Cir. 1979) (Usery's federalism 
policies must be considered when exercise of war powers interferes with state and local integral 
governmental functions).

82. See id. ( Usery requires balance of exercise of war powers against effect on state’s integral functions).
83. 600 F.2d 1070 (5th Cir. 1979).
84. See id. at 1084 & n. 16 (federal guarantee of veteran's right to state reemployment direct exercise of 

power to raise armies; different case presented if Congress acted without strong nexus to war power).

Some members of the Court have criticized the deferential review of 
statutes enacted under the war powers. Concurring in Woods, Justice Jackson 
argued for careful scrutiny of statutes that only indirectly affect the conduct 
or management of war.76 He also contended that the justification for invoking 
the war powers ends shortly after the termination of hostilities.77 Dissenting 
in Oregon, Justice Douglas extended the logic of Justice Jackson’s position. 
He argued that when the federal government enters a field as historically local 
as the administration of decedents’ estates, a “clear relation” between the 
federal action and the federal power should appear.78 In contrast to the states’ 
“deeply embedded” tenth amendment power over decedents’ estates, the 
federal government possessed no crucial need for the funds either to care for 
veterans or to manage federal fiscal affairs.79

Although the Usery Court limited its holding to the commerce power, the 
Usery rationale comports with Justice Douglas’ dissent in Oregon. Indeed, one 
dissenting Justice in Usery argued that if the majority’s reasoning were 
applied to war powers cases, the Court would have to overrule Case.80 At least 
one federal court has applied the Usery test to a statute enacted under the war 
powers.81 Reading Usery to prescribe a balancing approach,82 the Fifth Circuit 
in Peel v. Florida State Department of Transportation83 indicated that a 
“strong nexus” must exist between the war powers and the statutory means 
chosen to further the federal interest.84 The Peel court’s effort to reconcile 
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Usery's federalism concerns with the war powers suggests that the traditional 
minimal scrutiny of statutes enacted under the war powers is ripe for 
reconsideration.

Spending Power. Since the mid-193O’s the Court has consistently
upheld against federalism challenges conditional federal spending programs 
that do not coerce state participation. The Court has required that the 
program serve a legitimate national end, promoting the general welfare rather 
than serving a purely local purpose.85 Unless arbitrary or clearly wrong, 
however, the Court defers to the congressional determination of what 
constitutes the general welfare.86 In addition, the Court permits the proeram 
to induce, but not force, state participation.87 Because the Court 
subjects spending programs to only minimal scrutiny, the prohibition against 
coercion affords meager protection from almost complete federal discretion.88 
The lack of any real protection of state interests became evident when, in 
Oklahoma v. United States Civil Service Commission,89 the Court upheld a 
conditional highway funding program that required the states to accept 
limitations on the political activities of state employees administering the 
funds.90

85. See United States v. Gerlach Live Stock Co., 339 U.S. 725, 738 & n. 10 (1950) (Congress has distinct 
substantive power to tax and spend for general welfare, limited only by requirement of exercise for common 
benefit, rather than for mere local purpose; large California reclamation projects serve general welfare 
because much produce shipped to eastern markets).

86. See Helvering v Davis, 301 U.S. 619, 640 (1937) (congressional judgment regarding general welfare 
governs unless clearly wrong or arbitrary).

87. See Steward Machine Co. v. Davis, 301 U.S. 548, 586 (1937) (conditioning of federal monies under 
spending power may not operate as weapon of coercion destroying or impairing state autonomy).

88. See Note, Emerging Concepts of Federalism, supra note 26, at 1143 (because states theoretically free 
to resist any federal appropriation for general welfare, practical effect of coercion test as restraint on federal 
power minimal).

89. 330 U.S. 127 (1947).
90. See id. at 143-44 (tenth amendment not violated by federal requirement that state discharge 

highway funds administrator engaging in prohibited political activities if state did not wish to lose funds 
equal to twice administrator’s salary).

91. See Stewart, supra note 37, at 1231 (state and local freedom to design governmental decisionmaking 
machinery and ability to operate that machinery important aspect of autonomy meriting constitutional 
protection).

92. See Comment, Toward New Safeguards, supra note 44, at 755 (although Usery Court considered 
cost of implementing federal statute important, statute’s effect on local policy choices in areas traditionally 
associated with state sovereignty also significant).

93. See Note, Emerging Concepts of Federalism, supra note 26, at 1157 (tenth amendment balancing test 
requires only that Congress refrain from large-scale intrusions into essential state functions).

94. See note 8 supra (discussing increasing federal intrusion into state affairs beginning in 1960's).

The conditions imposed by federal spending programs often offend the 
same interests protected by Usery under the commerce power. These interests 
include the states’ liberty to structure and operate decisionmaking machinery, 
to establish policy91 in areas traditionally within their sovereign concern,92 
and to operate without massive federal interference with their essential 
functions.93 As the federal government has attached more detailed require
ments for state participation in spending programs, the federal intrusion into 
state governmental activities has mushroomed.94 The tantalizing desirability 
or even bare necessity of federal aid can render illusory a state’s choice of 
whether to reject federal funds or to accept the funds at the price of 
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compliance with federal conditions.95 Conditions attached to federal spending 
programs may be so intrusive that state legislatures may be left few or no 
options concerning the substance of state statutes required for participation.96 
State executive policy may similarly suffer when the federal government 
prescribes the structure of the state agencies necessary to implement the 
program.97

95. See note 44 supra (discussing illusory choice in context of federal flood control and insurance 
program).

96. See Steward Machine Co. v. Davis, 301 U.S. 548, 574-75 & n.l (1937) (in order to participate in 
federal program, state unemployment compensation law must meet numerous criteria concerning 
eligibility of recipients and method of payment); Note, Federal Interference with Checks and Balances in 
State Government: A Constitutional Limst on the Spending Power, 128 U. Pa. L. Rev. 402, 405-06 (1979) 
(under Law Enforcement Assistance Administration block grant program, state agency submits annual 
comprehensive plan for federal approval and receives federal funds directly; other than approval of 
matching funds, state legislatures have no role in block grant administration) [hereinafter Note, Federal 
Interference],

97. Cf. note 37 supra (discussing weakened role of state executive and legislative officials when detailed 
conditions attached to federal program).

98. See. e.g.. Dam, The American Fiscal Constitution, 44 U. Chi. L. Rev. 271, 293 (1977) (if use of 
spending power encroaches on essential state functions, Court probably would recognize limit deriving 
from either tenth amendment or general federalism principles); Stewart, supra note 37, at 1254 (Usery's 
federalism principles limit spending power no less than commerce power); Comment, Toward New 
Safeguards, supra note 44, at 738 (to have any meaning, Usery's affirmative limitation of commerce power 
must extend to spending power); Note, Emerging Concepts of Federalism, supra note 26, at 1154 (spending 
power particularly susceptible to Usery’s state sovereignty limit).

99. See 426 U.S. 833, 842-43 (1976) (express declaration of limit on federal power to override state 
sovereignty found in tenth amendment).

100. U.S. Const, amend X (unprohibited powers not delegated to federal government reserved to states 
or to people); see Note, Emerging Concepts of Federalism, supra note 26, at 1144 (tenth amendment 
provides at least theoretical restriction on federal spending power).

101 Cf. Note, Emerging Concepts of Federalism, supra note 26, at 1158 (balancing competing interests 

The similarity of Usery's federalism concerns in the commerce power 
context to the problem of federal interference with the states through 
conditional spending programs suggests that courts eventually may apply the 
Usery test to spending power cases.98 Because Usery's federalism principles 
largely derive from the tenth amendment,99 which on its face applies to all 
delegated powers,100 no logical reason exists for limiting the Usery state 
sovereignty test to the commerce clause powers. Further, practical considera
tions may force the Court to extend the Usery test to the war and spending 
powers. Specifically, because the Usery standard of scrutiny governs only 
commerce clause cases, Congress might invoke the war or spending powers as 
a justification for an intrusion that would be impermissible under the 
commerce power. This potential for anomalous results suggests that if Usery's 
protections of state interests are not to be rendered meaningless, courts should 
apply the same level of scrutiny to commerce, spending, and war powers 
cases. A common analysis of all federalism cases, regardless of the federal 
power invoked, would lead to a more consistent preservation of state and 
federal interests.

II. A Critique of Ad Hoc Balancing

Cases involving competing federal-state interests must employ some form 
of balancing.101 Usery itself, however, leaves unclear the nature and scope of 
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protected state interests. In determining the very attribute of sovereignty at 
issue, for instance, the Usery Court merely noted in conclusory terms that 
determining state employees' hours and wages was an “undoubted attribute” 
of state sovereignty.102 Equally vague formulations of the Usery test appear 
elsewhere in the opinion.10’ Moreover, by declaring the statute invalid on the 
basis of the sparse record compiled in the dismissal of a complaint,104 the 
Court generated additional uncertainty concerning the roles that factual 
development and the trial court should play in determining the states’ 
“integral operations” or “traditional governmental functions.”105 In sum, the 
sort of ad hoc balancing adopted by Usery provides only vague guidelines to 
define protected state functions and potentially overriding federal concerns. 
Because it offers no standards against which to compare federal and state 
interests,106 ad hoc balancing furnishes inadequate guidance to lower courts.

in tenth amendment cases affirms federal statute’s underlying policy while protecting states from statute’s 
intrusive means).

102. 426 U.S. at 845.
103. See. e.g.. id. at 842 (“the activities of States as States”); id. at 845 ("the sovereignty of the states”); 

id. at 847 ("important governmental activities); accord, Kilberg & Fort, supra note 59, at 617 (Usery Court 
fails to articulate clearly new balance between federal and state powers); Michelman, States' Rights and 
States' Roles: Permutations of “Sovereignty" in National League of Cities v. Usery, 86 Yale L.J. 1165, 
1172 & n.26 (1977) (although Usery opinion uses “integral” in at least five places to differentiate protected 
from unprotected state activities or “functions,” at no point is content given to this vague locution); 
Comment, supra note 59, at 836-37 & n.60 (collecting Usery Court’s many verbal formulations of test); 30 
Rutgers L. Rev. 152, 169 (1976) (Usery standard unclear, unworkable); Note, Federal Interference, supra 
note 96, at 411 (Usery leaves unclear exactly which state sovereignty interests constitutionally protected).

104. National League of Cities v. Usery, 426 U.S. at 846.
105. Id. at 852. The Court noted, however, that particularized assessments of the federal wage-hour 

statute’s actual effect were not crucial to the holding. Id. at 851.
106. See National League of Cities v. Usery, 426 U.S. 833, 860 (1976) (Brennan, J., with White & 

Marshall, JJ., dissenting) (Usery's state sovereignty limit is abstraction without substance, founded in 
neither Constitution nor precedent); Michelman, supra note 103, at 1192 (Usery's state sovereignty 
constraint “ominous portent” for constitutional jurisprudence because mere abstraction, lacking in 
empirical referents, and available to disguise future judicial arbitrariness or usurpation) (quoting National 
League of Cities v. Usery, 426 U.S. 833, 880 (1976) (Brennan, J., with White & Marshall, JJ., dissenting)); 
note 103 supra and accompanying text (discussing vagueness of Usery test).

107. See Ashwander v. TVA, 297 U.S. 288, 348 (1936) (Brandeis, J., concurring) (when act of Congress 
challenged on constitutional grounds, Court will attempt to construe statute to avoid constitutional issue); 
Friendly, Reactions of a Lawyer—Newly Become Judge, 71 Yale L.J. 218, 232 (1961) (judge's role in 
statutory interpretation limited to identifying and implementing legislature’s purpose).

108. See Henkin, Infallibility Under Law: Constitutional Balancing, 78 Colum. L. Rev. 1022, 1029-32 
(1978) (balancing as principle of interpretation employed when constitutional values conflict and 
Constitution silent on how such tension resolved).

109. See Stewart, supra note 37, at 1236 (comparing gains in utility from state compliance with federal 
programs to losses of state autonomy like proverbial apples and oranges comparison); Note, Federal 
Interference, supra note 96, at 425 (federal and state interests incapable of clear balance).

The balancing approach should be based on traditional principles of 
adjudication. Because policy judgments are normally left to the political 
branches, courts usually review these judgments deferentially.107 Nonetheless, 
judicial balancing is most defensible when constitutional values are competing 
and when constitutional standards are necessary for future applications.108 
Under the ad hoc balancing approach of Usery, trial courts possess wide 
latitude in selecting and weighing material factors and consequently may 
compare interests not properly comparable.109 By adhering to the Usery 
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balancing test, courts can reach divergent results in similar cases or similar 
results based on widely differing legal analyses. Lacking precise standards, 
courts need articulate few reasons for results and need not develop more 
predictable, detailed tests. Results and rationales are thus unpredictable and 
often inconsistent.110

110. See Henkin, supra note 26, at 1048 (balancing expands judicial discretion, freeing it substantially 
from need to justify and persuade; judicial balancing review intuitional if not incomprehensible; every case 
unique, not member of class or set).

111. See National League of Cities v. Usery, 426 U.S. 833, 872, 876 (1976) (Brennan, J., with White & 
Marshall, JJ., dissenting) (balancing approach to federalism cases is thinly veiled rationalization for 
judicial supervision of policy judgment reserved to Congress; Usery decision reflects nothing but 
displeasure with congressional judgment); Henkin, supra note 26, at 1048 (under ad hoc balancing, courts 
enter province of political branches by weighing competing societal interests and values).

112. Cf. Note, Specifying the Procedures Required by Due Process.' Toward Limits on the Use of Interest 
Balancing, 88 Harv. L. Rev. 1510, 1520 (1975) (whether due process rights triggered depends upon 
balance of governmental interest in informality against individual interest in procedural protection; 
because interests incommensurable, comparison necessarily requires anterior value judgment); cf note 109 
supra and accompanying text (federal and state interests in federalism case not comparable); Comment, 
supra note 59, at 830 (in Amersbach v. City of Cleveland, 598 F.2d 1033 (6th Cir. 1979), paucity of factual 
analysis casts suspicion on court’s conclusion that operation of airport integral governmental function and 
thus not subject to federal wage-hour law; no inquiry concerning nature of employees' duties, city’s role in 
airport operation, or costs of compliance).

Providing little guidance concerning case preparation, ad hoc balancing 
tempts parties to engage in a policy debate rather than focus on developing a 
full factual record that might blur possibly sharp underlying policy differ
ences. Cases involving divergent federal and state interests, like all constitu
tional cases, invite broad policy arguments because the continued viability of 
one policy or the other may assume a greater significance than resolving the 
often mundane dispute that may form the basis of a particular case. A nearly 
exclusive focus on policy, moreover, can lead courts to decide a federalism 
case without a detailed factual examination of the federal statute’s practical 
administrative and budgetary effect on the state agencies involved. If it 
attempts to balance competing federal-state policies without inquiring into 
those policies’ actual impact, the court assumes the role of a legislature.111 A 
judge’s subjective values can largely determine the result when the issues in a 
case are framed in terms of policy, at the expense of facts.112 The courts’ 
failure to articulate standards leads to further unpredictability by masking 
what may be an essentially arbitrary assignment of weights to the federal and 
state interests.

Rather than following the ad hoc method discussed above, courts should 
adopt a more structured federalism approach. The proposal would require a 
fuller development of the precise contours of the implicated federal-state 
interests and consequently would yield a more predictable and consistent 
federalism doctrine. Rather than limiting the federalism inquiry to the 
litigants’ particular difficulties with or generalized support for the challenged 
federal statute, the court should examine thoroughly all aspects of the 
statute’s purported interference with state activities. The parties would 
present facts about actual state operations, thereby permitting the court to 
determine actual rather than hypothetical effects upon federal and state 
interests. Appellate courts would assume a greater role in articulating detailed 
standards that would focus trial courts’ inquiry on actual effects rather than 
on policy debates. The proposed test would not only aid litigants by providing 
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direction concerning the appropriate manner of preparing a case but would 
also lead to a better accommodation of actual governmental interests in a 
federalism case.

Peel v. Florida Department of Transportation'^ exemplifies the unsatisfac
tory product of ad hoc balancing. In Peel, a state employee lost his job with 
the state transportation department during his two-month period of National 
Guard reserve training duty.113 114 The state agency discharged him after he 
exceeded the permitted state military leave period.115 The reservist sued for 
reemployment, back pay, and lost benefits under a federal statute known as 
the Veterans’ Reemployment Rights Act of 1974 (VRRA),116 which guaran
tees such protections for state employees serving in the National Guard.117 
Following Usery's balancing approach, the court weighed the federal war 
powers against the statute’s effect on integral state governmental functions.118 
Oversight of the state transportation system is a traditional state function, the 
Peel court observed, and the statute “somewhat” interfered with the state’s 
structure of employer-employee relationships.119 The court reasoned, how
ever, that the statute “merely” prevented the state from denying reemploy
ment to employees with military obligations whom the state itself had 
previously hired.120 Considering the statute as a “direct” exercise of the 
“vital” war powers that were “essential to the protection of the nation,” the 
court held that the VRRA did not “unduly encroach[ ]” upon integral state 
functions.121

113. 600 F.2d 1070 (5th Cir. 1979).
114. Id. at 1073.
115. Id. at 1073 & n.5; see Fla. Stat. Ann. § 1 15.07 (1973) (military leave of absence as matter of 

right limited to 17 days per year).
116. 38 U.S.C. §§ 2021-2026 (1976); see note 138 infra and accompanying text (discussing VRRA issue 

in Peel).
117. 600 F.2d at 1073; see 38 U.S.C. §§ 2024(d), (f) (1976) (state must reemploy national guard reservist 

upon his release from full time duty of less than three months).
118. 600 F.2d at 1083.
119. Id.
120. Id. at 1083-84.
121. Id. at 1084.
122. See id. at 1083 (citing United States v. Best, 573 F.2d 1095, 1102-03 (9th Cir. 1978)) (licensing of 

drivers integral state function); Friends of the Earth v. Carey, 552 F.2d 25, 38 (2d Cir.) (regulation of 
vehicular traffic to control air pollution not integral state function), cert, denied, 434 U.S. 907 (1977).

123. 600 F.2d at 1084.

The Peel court, however, did not examine the actual operations of either 
the state agency or the federal National Guard program. Apparently 
assuming that transportation oversight is a traditional state function, the 
court also relied on two cases that reached conflicting results on the issue of 
whether such oversight is an integral function.122 In its Peel opinion, the Fifth 
Circuit failed to discuss the facts concerning the federal statute’s financial or 
structural effect on the agency’s employment relationships. Additionally the 
court engaged in no factual analysis of the federal interest implicated in the 
VRRA. Rather than exploring carefully the nexus between the power to raise 
armies and the guaranteeing of reemployment rights, the court focused 
exclusively on the “vital” and “essential” nature of the war powers.123 Thus, 
in Peel, the Fifth Circuit balanced an ill-defined federal interest against a 
supposed but unproven intrusion into the state’s labor relations.
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III. Tenth Amendment Federalism: A Proposal

This note urges the adoption of a uniform approach toward all federalism 
cases, regardless of whether the challenged federal statute has been enacted 
under the war, spending, or commerce powers. Briefly, the alternative 
proposal would stress factual development and require a two-step examina
tion of the competing state and federal interests. The note maintains that a 
full factual record detailing the federal statute’s effect upon an integral or 
traditional state activity would facilitate judicial resolution of clashes between 
federal and state interests. The parties should develop such a record through 
predetermined allocations of the burdens of production and persuasion. By 
avoiding abstractions, the proposed alternative approach would provide a 
functional federalism analysis that considers the practical operations and 
concerns of both federal and state governments.

Under the proposed method of federalism analysis the state party,124 as the 
litigant dissatisfied with an allegedly improper federal intrusion, should bear 
the initial burden of production and persuasion. Following Usery's language, 
the proposal would require the state to show that the challenged federal 
program directly displaced the state’s ability to structure integral operations 
in areas of traditional state functions.125 By protecting those interests that 
states consider most important, this test is appropriate for all federalism cases, 
regardless of the invoked national power. Federalism doctrine must shield 
from federal interference at least a core of state decisionmaking and adminis
trative activities. Otherwise the states eventually would become mere ad
ministrators of federal policy in areas most important to them.

124. In this note, the term “state party” refers to the litigant alleging an improper federal invasion of 
state interests. The term “federal party" refers to the litigant arguing in favor of the federal statute’s or 
program’s validity.

125. See National League of Cities v. Usery, 426 U.S. 833, 852 (1976) (holding that federal statutes 
exceed scope if they directly displace states’ freedom to structure integral operations). Although this note 
concentrates on federal interference with “traditional” or “integral” state functions, nothing in logic or 
history supports a restriction of state sovereignty concerns to only traditional state activities. See 
Comment, supra note 59, at 846 & n.137 (protection only of traditional functions would leave unshielded 
state forays into new and innovative areas). Indeed, some members of the Court have praised the federal 
system for the experimental freedom given to the states. See note 38 supra (discussing views of Justices 
Harlan and Brandeis).

126. Cf. National League of Cities v. Usery, 426 U.S. at 845, 851 (determination of state employees' 
wages and hours "undoubted attribute" of state sovereignty; activities such as fire and police protection 
“typical” functions traditionally performed by states).

127. Id. at 845.
128. Id. at 851 & n.16.

In determining a state’s traditional functions and integral operations, the 
proposal, unlike Usery, would demand a fact-oriented inquiry.126 Such an 
emphasis on facts would attempt to remedy the conclusory quality that 
pervades the Usery majority’s pronouncements on traditional and integral 
state functions. For instance, without offering any reasoning the Usery Court 
summarily pronounced that setting state employees’ wages and 
hours was an “undoubted attribute” of sovereignty.127 The Court offered, 
again without analysis, a list of public services including fire prevention, 
police, sanitation, health, and recreation as other attributes “well within” the 
area of traditional state functions.128 Such conclusory declarations provide no 
guidance to lower courts in future federalism cases. Reasoned development of 
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the law in the lower courts requires, therefore, a coherent approach to 
identifying elements of state sovereignty that principles of federalism should 
protect.

To this end, the proposal suggests that the state party should bear the 
burden of showing the existence of a traditional or integral state function, in 
light of the state’s access to facts that it already may have compiled for 
routine administrative purposes. In attempting to meet its burden the state 
party should address several of the following issues: whether the activity is 
governmental or entrepreneurial;129 whether the activity benefits the entire 
public or a small group; whether the state or private sphere exclusively or 
primarily undertakes the activity; whether the state has performed the 
activity for a long period of time; whether the activity’s budget and number of 
employees are large, small, growing, or shrinking; and whether the state funds 
the activity through user charges or general revenues. Although not exhaus
tive, these considerations provide a starting point for principled and predict
able identifications of traditional or integral state functions.

129. See City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 424 (1978) (Burger. C.J.. 
concurring) (state management of business enterprise not integral operation in area of traditional 
governmental functions); National League of Cities v. Usery, 426 U.S. 833, 854 n. 18 (1976) (state operation 
of railroad not integral governmental activity) (citing United States v. California, 297 U.S. 175, 185 (1936) 
(federal safety regulations applying to state railroad valid exercise of commerce power)).

130. Cf. National League of Cities v. Usery, 426 U.S. at 851 (particularized assessments of actual 
federal effect on state functions not crucial to determination of impermissible interference). The Court 
recognized, however, that some factual analysis must occur when the federal statute addresses an 
“extremely serious problem" endangering the well-being of the entire federal system and requiring 
collective action. Id. at 853 (citing Fry v. United States, 421 U.S. 542 (1975)). In such a case, a court must 
examine the “degree of intrusion” in order to determine whether the intrusive means are“carefully drafted" 
to minimize federal interference with state sovereignty. 436 U.S. at 852-53. In determining whether a 
national emergency exists and whether the intrusive federal means are properly limited, a court would 
seem forced into a careful factual inquiry concerning the statute’s actual effects on state operations. In Ins 
concurrence in Usery, Justice Blackmun also seems to contemplate some factual analysis. See id. at 856 
(Blackmun, J., concurring) (Usery's balancing approach does not limit federal power when federal interest 
"demonstrably greater" and state compliance with federal standards “essential").

131. See Davidson & Butters, Parker and Usery: Portended Constitutional Limits on the Federal 
Interdiction of Anticompetitive State Action, 31 Vand. L. Rev. 575, 604 (1978) (case-by-case factual 
examination required to determine whether federal intervention imperils state sovereignty).

Under the approach proposed by this note, once the state party establishes 
a traditional state function, the state would then be required to demonstrate 
how the federal program interferes with that function. In this respect the 
proposal further departs from Usery by urging a careful factual examination 
of the manner and degree of federal interference.130 Only with a well- 
developed factual record can a court determine the actual effects of a federal 
program on the state activity.131 This inquiry is at the proposal’s heart. If the 
record discloses that the federal program merely complements or supple
ments the traditional or integral state activity, the federal program should be 
upheld. If the federal program actually conflicts with state policy or 
administration for no good reason, however, then the federal program should 
be struck down.

A simple example involves a federal energy conservation education 
program that conditions federal funds for program teachers and for special 
teaching materials upon state use of a prescribed curriculum. Under the 
proposal, the federal party would prevail in a federalism challenge by a state 
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or local government offering no energy conservation instruction but wishing 
to accept the funds without the federal curriculum. Although in a sense the 
federal government would determine state educational curriculum in a certain 
field, no actual conflict of policy would exist as required by the proposal. The 
federal program would merely supplement existing instruction.

If a local government already had developed an energy conservation 
curriculum and had sought the federal funds without having to adopt the 
federal program, the locality would have to demonstrate a conflict between 
the two curricula. If a significant conflict of educational goals, emphasis, or 
teaching methods existed, for example, the proposal would require an 
examination of the federal interest in its own program. On the other hand, if 
the federal curriculum merely complemented the state’s by requiring addi
tional topics, then the proposal would permit conditioning the funds upon 
adoption of the prescribed curriculum.

If the state party successfully establishes both a traditional, integral state 
activity and a significant federal displacement of the state’s policy toward or 
administration of that activity, the proposal would shift the burdens of 
production and persuasion to the federal party. In order to meet these 
burdens the federal party would be required to demonstrate that the federal 
intrusion into state activities was substantially related to an important 
national goal that derived from one of the delegated powers.132

132. The language of the proposal’s standard for reviewing the intrusiveness of a federal statute's means 
derives from a recent Supreme Court equal protection case. See Craig v. Boren, 429 U.S. 190, 197 (1976) 
(gender classification must substantially relate to achievement of important governmental objectives). The 
proposal’s adoption of the Craig v. Boren verbal formula, however, is unrelated to the merits of 
intermediate scrutiny in the equal protection context. As discussed in text, the substantial relation standard 
is useful as a means-end test that subjects federal interference with state governmental activities to careful 
but not most exacting scrutiny. The standard provides a doctrinal expression of Usery's state sovereignty 
concerns without suggesting that the states are almost a "suspect class.”

133. See notes 24-25 supra and accompanying text (discussing Supreme Court’s deferential review of 
social and economic legislation).

134. Cf. G. Gunther, supra note 24, at 540 & n.l (modern Court has turned away due process 
challenges to economic regulation with broad hands-off approach; economic due process has typically 
meant "minimal scrutiny in theory and virtually none in fact") (quoting Gunther. Forward: In Search of 
Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1, 8 
(1972).

The proposal does not advocate a more intense scrutiny of the federal 
goal’s legitimacy than the scrutiny currently applied. Instead, when federal 
programs affect state governmental activities the proposal urges a more 
exacting scrutiny of the means-end relationship than when the federal 
government regulates private activity. If the federal program meets this 
intermediate level of scrutiny, the federal party should prevail.

Employing intermediate scrutiny avoids the natural consequences of either 
minimal or strict scrutiny: results that would be virtually predetermined 
one party’s favor. Under minimal scrutiny the federal program would need 
only to relate rationally to the federal goal.133 The extensive deference 
required under this standard virtually guarantees a federal victory, despite 
possibly significant federal interference with state activities.134 Conversely, 
under strict scrutiny the federal party would have to demonstrate that the 
federal intrusion was necessary, that the federal government had selected the 
least intrusive means of accomplishing the necessary end, and that the 



1981] Practical Federalism 791

intrusion was supported by a compelling federal interest.135 Imposing such a 
heavy burden on the federal party would nearly always result in a state 
victory, even in the face of minimal federal interference with state activities.136 
Under the proposed intermediate scrutiny, however, the federal intrusion 
would need only to relate substantially to the federal goal. In requiring a close 
means-end correspondence, the proposed standard would prohibit at least 
some unnecessary federal intrusion. Employing an intermediate scrutiny test 
would thus force the federal government, in formulating its programs, to 
consider in greater depth state governmental interests.

135. Cf. Shapiro v. Thompson, 394 U.S. 618, 634, 637-38 (1969) (one year residency requirement for 
receipt of welfare benefits infringes fundamental right of interstate travel in violation of equal protection 
because not necessary to support compelling state interest and because less drastic means available to 
minimize welfare fraud) (emphasis in original).

136. See Gunther, supra note 134. at 8, 12 (for Warren Court, presence of suspect class or fundamental 
interest triggered scrutiny strict in theory, fatal in fact; although Burger Court reluctant to expand scope of 
strict scrutiny, major ingredients retain vitality).

137. See Comment, Toward New Safeguards, supra note 44. at 769 (if conditional spending program

Because it accords significant weight to both federal and state interests, the 
proposal is appropriate for all federalism cases. The state party’s burden 
guarantees greater procedural and substantive consideration of actual state 
interests than is currently required. Shifting the burden to the federal party 
after the state party demonstrates interference and intensifying the level of 
scrutiny applied to the federal means should result in a more practical and 
consistent accommodation of federal and state interests. Evaluating the 
federal interest through a closer scrutiny of the relationship between the 
intrusive means and the federal goal would reduce federal interference in state 
decisionmaking and administration. Because the parties’ debate would focus 
on the actual intrusiveness of the federal means and its relationship to 
attaining the federal goal, along with some attention to the availability of less 
intrusive means, the court would develop the record it needs to assess the 
particular federal-state clash involved. Consequently, the court could decide 
the case on the basis of facts, rather than broad policy arguments.

By focusing judicial attention on the federal means-end relationship, the 
proposal offers a satisfying alternative to ad hoc balancing. Ad hoc balancing 
gives undue latitude to the trial court, by allowing it to assign relative weights 
to the federal interest in ensuring a uniform, efficient state administrative 
scheme and, on the other hand, to a state’s interest in administrative 
autonomy and independent decisionmaking. Requiring courts to balance, but 
failing to supply standards for such balancing, can only heighten the influence 
of subjective, unpredictable values and lead to the weighing of incomparable 
interests. In contrast to ad hoc balancing, the proposal examines federal and 
state interests separately. First, the state party must show an actual conflict 
with its traditional and integral activities. Then, if the state successfully meets 
this burden, the proposed approach would require an analysis of the federal 
means. The federalism issue thus would turn on the question of a substantial 
relation between the federal intrusion and the federal goal—a narrower and 
more concrete test than the open-ended weighing of interests that forms the 
basis of ad hoc balancing.

The proposal should apply to all federalism cases involving any federal 
power. The Usery Court’s tenth amendment state sovereignty concerns 
logically apply to all delegated powers.137 The proposal would require an 
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evaluation of the concerns unique to each federal power in relation to the 
means of execution. For instance, under the proposal a court would consider a 
conditional federal spending program's alleged coercion of the states not in 
the abstract, but in relation to the state’s actual functions. The proposal would 
not restrict statutes enacted under the war powers that directly address 
military concerns. Nonetheless, the proposed approach would require close 
scrutiny of any exercise of the war powers, such as postwar national rent 
control or the administration of intestate veterans’ estates, that only indirectly 
relates to a military end. The proposal would thus intensify the 
currently relaxed scrutiny of federal statutes enacted under either the war or 
spending powers and apply a uniform, intermediate level of scrutiny in all 
federalism cases affecting state governmental activities. Yet the proposal 
would not so much curb the federal goals as require congressional reconsider
ation of overly intrusive means of accomplishing those goals. By providing a 
structured federalism analysis the proposal would preserve, procedurally and 
substantively, both state and federal decisionmaking autonomy.

IV. Application of the Proposal

The proposal relies on close analysis of the facts of each case and thus is 
best understood when applied to particular facts. This section examines four 
sample cases. The first two involve statutes enacted under the war powers, 
one directly related to military affairs, the other pursuing domestic objectives 
indirectly related to a military goal. The third case involves a conditional 
federal spending measure mandating establishment of health planning units at 
the state and local levels. The final case is Usery itself. These examples not 
only illustrate the efficacy of the proposed approach, but also show the need 
to establish a uniform standard of judicial scrutiny in federalism cases.

A. WAR POWERS

Directly Exercised for a Military End. Enacted under the war power,
the Veterans’ Reemployment Rights Act of 1974 (VRRA),138 grants reem
ployment rights to state and local employees serving in the federal armed 
forces.139 Under the VRRA, inducted state employees are considered on a 
leave of absence during their military service.140 Upon discharge inductees are 
entitled to reemployment with the state without loss of seniority, apparently 
regardless of their length of service,141 and to the fringe benefits that the state

significantly impairs ability of state and local governments to function in federal system, Congress should 
be required to reformulate program to ensure that states do not become mere administrators of federally 
mandated priorities and programs).

138. 38 U.S.C. §§ 2021-2026 (1976). These sections are improperly but commonly termed the 
"Veterans' Reemployment Rights Act of 1974" even though they actually were part of a larger enactment 
entitled the "Vietnam Era Veterans' Readjustment Assistance Act of 1974." See 38 U.S.C. § 101 app. 
(1976) (short title of 1974 amendments).

139 Id. § 2021(a)(2)(B) (employers required to rehire veterans include state and political subdivisions).
140. Id. § 2021(b)(1) (employers shall consider inductee as on furlough or leave of absence during 

inductee’s military training and service).
141 Id. § 2021 (a)(2)(B)(i), (b)(1) (if inductee still qualified to perform duties of former position, 

employer must rehire him to same position or to one of like seniority, status, and pay).
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provides to those on leaves of absence.142 The VRRA provides similar 
reemployment rights for enlistees,143 those called to active duty,144 reserv
ists,145 and members of the National Guard.146 If the state denies reemploy
ment, the serviceman may sue in federal court for reinstatement, backpay, 
and lost benefits.147

142. Id. § 2021(b)(1) (inductee entitled to participate in insurance or other benefits offered by employer 
to employees on furlough or leave of absence).

143. Id. § 2024(a) (enlistee eligibility).
144. Id. § 2024(b)(1) (eligibility for those called or ordered to active duty).
145. Id. § 2024(b)(2), (c)-(d) (reservist eligibility).
146. Id. § 2024(f) (eligibility for members of National Guard).
147. Id. § 2022.
148. 600 F.2d 1070 (5th Cir. 1979).
149. Id. at 1073.
150. See Fla. Stat. Ann. § 334.02 to 344.29 (1968 & West. Supp. 1981) (detailing duties of 

transportation department).
151. The VRRA provides that the employer need not rehire the veteran if “the employer's 

circumstances have so changed as to make it impossible or unreasonable to do so." 38 U.S.C. § 2021(a)(2) 
(1976).

One court has held that if the employer must either fire a temporary replacement or create a useless job 
in order to hire the veteran, then the VRRA does not require reemployment, at least for one year. See 
Mowdy v. Ada Bd. of Educ., 440 F. Supp. 1184, 1192 (E.D. Okla. 1977) (unreasonable for school board to 
fire temporary teacher or to create useless position for veteran when board assured and actually offered 
reemployment one year later, back pay denied). Other courts, however, have concluded otherwise. See, e.g., 
Jennings v. Illinois Office of Educ., 589 F.2d 935, 937 (7th Cir.) (backpay awarded even though no position 
open in state education office when veteran requested reemployment), cert, denied, 441 U.S. 967 (1979); 
Witter v. Pennsylvania Nat’l Guard, 462 F. Supp. 298, 305-06 (E.D. Pa. 1978) (even though veteran's 
civilian position filled by state national guard and no comparable position vacant, employer still liable for 
all employment benefits denied, including backpay); Schaller v. Board of Educ., 449 F. Supp. 30, 33 (N D, 
Ohio 1978) (because school board’s hiring of replacement immaterial, veteran awarded backpay).

152. See 38 U.S.C. § 2021 (a)(2)(B)(i) (1976) (if veteran still qualified to perform duties of former 
position, employer must rehire him in same position or to one of like seniority, status, and pay).

Under the proposal, a state party challenging VRRA first would have to 
demonstrate the existence of a federally-affected state governmental function. 
In Peel v. Florida Department of Transportation,148 for example, a National 
Guard reservist sued a state transportation department for reemployment 
after his two- month term of military service.149 As a state executive agency 
statutorily charged with the planning and administration of the state trans
portation system,150 that department performs the type of traditional state 
activity that the federalism doctrine should respect.

Having successfully demonstrated the existence of a traditional state 
function, the state party would then have to show significant federal 
interference with that function. The state could meet this burden by 
demonstrating the degree of federal intrusion into the particular state 
agency’s freedom to select its own employees. The VRRA requires reinstate
ment, even if no current job opening exists at the time of application for 
reemployment and even if the state agency has hired another employee to fill 
the veteran’s position under a contract that has not yet expired.151 If the 
agency has reduced its work force by eliminating the veteran’s position, the 
VRRA apparently requires the agency to provide the veteran with a 
comparable job.152 To meet its burden under the proposed method of analysis, 
the state agency should first determine whether the VRRA forces it to 
reemploy large or small numbers of veterans, and how long such veterans 
have been absent.
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Upon a veteran’s return from a prolonged absence, the VRRA could affect 
the agency’s ability to operate efficiently by requiring the agency either to 
train temporary employees or to hold positions vacant until the veterans’ 
return. Temporary employees may have insufficient time to become proficient 
at their tasks, and their adjustment may be impeded by motivational 
difficulties resulting from the knowledge that their jobs are only temporary. 
The state party, then, should show the actual costs and practical difficulties of 
both hiring and utilizing temporary employees. In the case of multiyear 
absences, for instance, the state agency might have to fire an experienced 
employee who performs the job well. The VRRA’s effects would vary, 
depending on the size of the agency to which a particular veteran is returning. 
Although on the average returning veterans comprise only a small proportion 
of the state’s work force,153 very small agencies that must hire replacements 
would be particularly hard pressed to reemploy veterans who had been absent 
for extended periods. In contrast, a large agency with a massive work force 
would presumably possess a greater capacity to integrate the same proportion 
of returnees into its work force.

153. Cf Sheely v. Idaho Falls School Dist., [1978] Lab. L. Rep. (84 Lab. Cas.) (CCH) ([ 10,911, at 
19,527 (D. Idaho 1978) (because relatively few state and local employees leave for military service and 
return for reinstatement, VRRA places minor burden upon state).

154. See Carter v. United States, 407 F.2d 1238, 1243 (DC. Cir. 1968) (concern over losing job held 
prior to military service might adversely effect morale of armed services).

155. See Sheely v. Idaho Falls School Dist., [1978] Lab. L. Rep. (84 Lab. Cas.) (CCH) <[ 10,911, at 
19,527 (D. Idaho 1978) (in order to maintain all-volunteer armed services efficiently and fairly and to 
encourage volunteers, Congress deems it necessary to assure volunteers of return to former employment 
after military service).

156. See S. Rep. No. 94-562, 94th Cong., 1st Sess. 5 (1976) (increased reliance placed on reserve forces 
in post-Vietnam War period; reserves account for almost one-third of available forces).

157. See Alabama Power Co. v. Davis, 431 U.S. 581, 583 (1977) (veterans' reemployment rights reflect 
Congressional desire to minimize disruption in individuals' lives resulting from national need for military 
personnel).

If the state party could demonstrate significant particularized effects on the 
state’s costs, training programs, and administrative operations, the approach 
advocated by this note would then shift the burden to the tederal party. The 
federal party first would have to demonstrate a federal goal deriving from the 
war powers, such as the maintenance of the armed forces’ size and morale. 
The federal party’s ability to demonstrate a substantial relation between 
reemployment rights and this federal goal could depend upon whether the 
VRRA was challenged after a military emergency necessitating a draft. 
During an emergency, the massive involuntary induction of troops would 
render reemployment rights unnecessary to maintain the necessary size of the 
armed forces. Yet reemployment rights would help dispel concern for postwar 
employment, bolstering morale at a time when it is most important.154

In a nonemergency setting such as the present, when volunteers staff the 
armed forces, the federal party might maintain that reemployment rights, 
beyond improving morale, are essential to maintaining troop strength.155 
Sizable reserves performing military service intermittently may constitute a 
large proportion of available peacetime forces.156 Thus, reemployment rights 
might encourage both enlistment in the regular armed forces and continued 
service in the reserves.157 Without such rights, state employees might be 
unwilling to risk losing jobs as a result of reserve obligations requiring short
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term service for periods exceeding the leave time allowable under state law.158 
Because of the difficulties in maintaining adequate force levels and recruit 
quality,159 the federal party probably could demonstrate a substantial relation 
between reemployment rights and national defense goals, thereby meeting its 
burden under the proposed method of analysis.

158. See S. Rf.p. No. 93-907, 93d Cong., 2d Sess. Ill (1974) (VRRA reemployment requirement 
necessary because states generally failed to follow previous congressional exhortations to provide 
reemployment rights for veterans).

159. See Department of Defense Authorization for Appropriations for Fiscal Year 1980: Hearings on S. 
428 Before the Sen. Comm, on Armed Services, 96th Cong.. 1st Sess. 1853 (1979) (statement of Robert B. 
Baldwin) (navy experiencing difficulties in attracting recruits in sufficient numbers and of adequate 
education); id. at 1859 (statement of Robert G. Yerks) (retention and recruiting of army reserve forces 
particularly difficult); id. at 1863 (statement of Bennie L. Davis) (air force experiencing difficulties in 
attracting both sufficient number of recruits and adequately educated ones).

160. 333 U.S. 138 (1948).
161. Id. at 141-42.
162. Id. at 139-40.
163. See Lindsey v. Normet, 405 U.S. 53, 68-69 (1972) (Constitution has not federalized substantive law 

of landlord-tenant relations such as local building codes or implied warranty of habitability); Village of 
Euclid v. Ambler Realty Co., 272 U.S. 365, 386-87 (1926) (great increase and concentration of urban 
population require local restrictions on use and occupation of private urban lands).

Indirectly Exercised for a Military End. A postwar federal rent control
program that conflicts with local rent control policies would present a closer 
question under the proposal than does the VRRA. In Woods v. Miller,'60 the 
Supreme Court held that the war powers permitted a post-World War II 
federal rent control program that addressed a housing shortage caused by 
both troop demobilization and a wartime reduction in residential construc
tion.161 The administrator of the federal program sued to enjoin a landlord’s 
admittedly excessive rents for certain apartments in Cleveland, Ohio.162

Such a federal program would present a more difficult federalism case 
under the proposal if challenged in an area served by a local housing or city 
planning agency. The state party could easily show that land use regulation 
such as rent control is a traditional state function163 and thus meet the first 
part of its burden. In demonstrating federal displacement of traditional state 
functions, the second part of the state’s burden, the state party should show 
how the federal program actually conflicted with the local rent control 
program and with existing plans for fulfilling the community’s housing needs. 
Unless the federal program on its face precluded federal conformance to 
existing local policy and administration, the mere assertion of a conflict 
between the federal and local programs would be insufficient to meet the 
state’s burden under the proposal. In practice the two agencies could work 
cooperatively to achieve both the federal and state goals. In an area not served 
by any local rent control agency, the federal party should prevail; no 
significant conflict would exist between existing federal and state programs.

Once the state party had shown federal displacement the burden would 
shift to the federal party. The federal party would have to demonstrate a 
federal goal deriving from the war powers, such as smoothing the transition 
from a wartime to a peacetime economy. Next, the federal party would have 
to show a substantial relation between attaining this goal and the creation of a 
federal authority administering federal rent control standards that compete 
with local programs. In an area served by a local agency with an effective rent 
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control program, the federal party should not prevail because the federal 
bureaucracy and rent standards would be unnecessary to achieve the federal 
goal of controlling rents in that locality.

B. SPENDING POWER

In Montgomery County v. Califano,}M a county challenged on tenth 
amendment grounds the National Health Planning and Resources Develop
ment Act of 1974 (the Act).'65 In order to receive federal health resources 
funds, the Act requires state and local governments to adopt a specific 
administrative structure to review and approve both federal and state health 
resources funds.164 165 166 Thus, under the proposal the Act poses the question 
whether existing state and local health planning agencies must yield to a 
federally-dictated administrative scheme.167

164 449 F. Supp. 1230 (D Md. 1978), affd without opinion, 599 F.2d 1048 (4th Cir. 1979).
165 Id. at 1231; 42 U.S.C. §§ 300k to 3OOn-5 (1976).
166 See 42 U.S.C. § 300m(d) (1976) (within specified time period, federally-defined “State Agency” 

must enter into agreement with federal government concerning that agency’s functions or state loses all 
federal health resources funds).

167. The Montgomery County court rejected the county’s federalism challenge to the Act, holding that 
the Act did not impair the integrity of the states or unduly restrict their freedom to structure their health 
care functions. 449 F. Supp. at 1248.

168. 42 U.S.C. § 300/-2(b)-(c),(e)(l)-(2) (1976).
169 Id. (HSA must assemble and analyze data concerning local health needs, develop health services 

goals responsive to those needs, and devise methods of implementing goals; HSA must approve or 
disapprove for use within its area both federal and state health resources funds).

170. Id. § 300/-l(b)( 1 )(B)(i) (regional body must have governing board composed of majority of local 
elected officials or be authorized by state law to undertake HSA health planning and review functions).

171 Id. § 300/-(b)(l)(C).
172. Id. § 300I-l(b)(l)(B)(ii),(C).
173. Id. § 300/(a). Although the state governor initially sets the boundaries of the health service area, 

the Department of Health and Human Services may alter them if they do not meet the federal criteria. Id. § 
3OO/(b)(3)(B)(i).

In demonstrating the existence of a traditional state governmental func
tion, the state party should show long-standing state and local concern for 
and regulation of health-related activities. The existence of local health 
planning agencies would be sufficient to meet this burden. The state party 
then should show how the Act displaces those agencies’ actual administrative 
functions. Under the Act, the Health Systems Agency(HSA) forms the basic 
administrative unit.168 The HSA performs local health planning functions and 
approves of the uses of federal and state health resource funds.169 In 
prescribing the structure of the HSA, the Act permits a partial accommoda
tion with existing local planning authority. The HSA may be an existing 
“public regional planning body,”170 or a unit of general local government.171 
Under the Act, however, the geographical area encompassed by the existing 
local authority must be congruent with the federally-designated “health 
service area.”172 The Act prescribes geographic and demographic guidelines 
for the determination of the health service area. Significantly, areas meeting 
these federal criteria may be unrelated to the existing planning area or 
jurisdiction governed by the regional planning body or local government.173 
When neither the regional planning body nor the local government meets the 
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Act’s criteria, the HSA must consist of a nonprofit private corporation 
engaged solely in health planning functions.174

174. Id. § 300/-1(b)(1)(A).
175. Id. § 300/-1(b)(3)(B) (governing body responsible for HSA’s assessment, development, and 

implementation of health services goals and for approval of funds).
176. Id. § 300/-1(b)(3)(C) (governing body’s membership must consist of certain proportions of health 

care consumers and providers, elected officials, nonurban residents, and representatives from public and 
private health-oriented agencies).

177. See Montgomery County v. Califano, 449 F. Supp. 1230, 1241 (D. Md. 1978) (when HSA public 
regional planning body or unit of general local government, HSA possesses authority to control governing 
body) (citing 42 U.S.C. 6 300/-l(bV3)(A) (1976)) (when HSA regional bodv or local government, 
body has exclusive authority to pertorm jor tne agency HSA’s (unctions; (ernpnusis added), ajj a witnout 
opinion, 599 F.2d 1048 (4th Cir. 1979).

178. See 449 F. Supp. at 1241 (by implication).
179. Id. § 3OOk(a)(3)(B)-(C), (b) (purpose of Act).

If an existing regional body or local government were disqualified from 
serving as an HSA, the federal intrusion into the local planning structure 
would derive from the hierarchical position of the HSA’s “governing body.” 
The governing body possesses the primary responsibility for developing local 
health services goals and the methods of achieving them, including the power 
to approve or disapprove proposed expenditures of federal and state health 
resource funds.175 The membership of the governing body must conform to 
federal guidelines that may have no relation to the criteria for membership in 
local planning bodies or governments.176 If an existing regional planning body 
or local government qualifies as an HSA, then all governing body actions are 
subject to HSA approval.177 This approval power preserves the structure of 
the local health planning authority as it existed before the Act and therefore 
overcomes any claim of federal displacement. Even when conflicts arise, the 
local authority would have the ultimate power to identify and fulfill local 
health needs.

If the HSA were a nonprofit corporation, however, the governing body 
apparently would have the final word on HSA determinations.178 Thus, if the 
regional planning body or local government does not meet the federal criteria, 
the Act requires a complete displacement of the local planning function and 
the installation of a federally-shaped administrative apparatus. Under the 
proposal, if the local planning agency could not qualify as an HSA and the 
local agency’s functions were assumed by a nonprofit corporation, the state 
party could show federal displacement of local decisionmaking, thereby 
shifting the burden to the federal party. The state party, however, would be 
unable to demonstrate federal displacement when either the local planning 
authority qualified as an HSA, or when no such local planning unit existed.

If the state could meet its burden, the federal party would then have to 
justify the Act by demonstrating a federal goal that derived from the power to 
spend for the general welfare. The federal party could meet this requirement 
by showing that the Act attempts to remedy two major problems: increasing 
costs of health care and the maldistribution of health care facilities and 
manpower.179 In establishing a substantial relation between the federal 
administrative scheme and its goals, the federal party should carefully 
distinguish between the HSA’s federal funding approval function and its data 
collection and health planning function. The entity possessing funding 
authority effectively determines which projects are truly needed as opposed to 
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those that would be underutilized and hence probably unnecessary. This 
decision appears closely related to attaining the federal cost-control and 
health care distribution goals. Thus, the federal government should be able to 
vest the funding decision in an entity best equipped to represent the range of 
health care interests.180

180. See note 176 supra (diverse membership of governing body).
181. Fair Labor Standards Amendments of 1974, Pub. L. No. 93-259, § 6, 88 Stat. 55, 58-59 (amending 

29 U.S.C. § 203 (1970)).
182. National League of Cities v. Usery, 426 U.S. 833, 852 (1976).
183. Id. at 845, 848.
184. Id. at 845.
185. Id. at 846-48.
186. See id. at 846 (judged solely in terms of increased dollar costs, federal wage-hour statute 

significantly affects functioning of governmental bodies).

In contrast, the health planning elements of HSA activities involve the 
more specialized function of assessing local health needs. If the state party 
demonstrates that the established local agencies have been performing health 
planning duties capably, the federal party would experience difficulty demon
strating that the criteria preventing those agencies from qualifying as HSAs 
substantially relates to the federal goals. The outcome in such circumstances 
would depend on whether the federally required HSA would in fact largely 
duplicate the health planning functions of the local agencies. If so, the Act’s 
funding approval mechanism should be upheld, but the health planning 
functions should remain with the local agencies. Such a compromise would 
preserve both the federal interest in cost control and the state’s interest in 
preserving its administrative machinery for determining local health needs. 
Local agencies would thus retain freedom to propose innovative methods of 
assessing needs and of improving health care.

C. COMMERCE POWER

The final illustration of the proposal involves the Usery decision and the 
commerce power. In Usery, the Court held that amendments to the Fair 
Labor Standards Act181 prescribing state employees’ minimum wages and 
maximum hours exceeded the commerce power.182 In an analysis similar to 
that required under the first step of the approach proposed by this note, the 
Court proceeded to identify federal interference with traditional state func
tions. The Usery Court concluded that the amendments impaired the states’ 
sovereign freedom to determine its employees’ wages and work schedules.183 
Because the Court lacked an adequate factual foundation for its conclusion 
and failed to examine any federal interest in regulating state employees’ wages 
and hours, however, the Usery opinion provides an unsatisfying federalism 
analysis.

In identifying the federally-affected state interest, the Usery Court merely 
asserted that the states’ power to determine their employees' wages and hours 
was an “undoubted attribute” of state sovereignty.184 In demonstrating the 
federal intrusion, the Court speculated about the amendments’ probable effect 
on state and local budgets, training programs, affirmative action efforts, and 
work schedules.185 Although it apparently accorded independent significance 
to the statute’s primary effect on the state budget,186 the Court also noted that 
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the amendments’ budgetary implications would have a direct effect on the 
structure of state and local programs.187

187. Id. at 847-48. (minimum wage supplants state policy choices concerning pay scales of these 
individuals with little or no training, those working casually, or those possessing less than minimum 
employment requirements).

188. The Usery Court observed that the minimum wage might apply to small town volunteer firemen. 
See id. at 850 (under Department of Labor proposed regulations, whether individual is “volunteer" or 
"employee" subject to minimum wage is question for courts). Noting that volunteer firemen provide 
inexpensive manpower crucial to many smaller towns' existence, the Court concluded that the minimum 
wage requirement could significantly reduce the traditional volunteer assistance given to many local 
governmental functions. Id. at 850-51.

189. See id. at 847-48 (federal statute in Usery forced relinquishment of these programs).
190. 29 U.S.C. § 207(a)(1) (1976) (employee must receive 1.5 times regular rate for work exceeding 40 

hours per week).
191. The statute attempts to eliminate the most controversial overtime issue by a special rule for fire 

and police departments. See 29 U.S.C. § 207(k) (1976) (fire or police department employee must receive 
overtime pay only for work exceeding average of 54 hours per week). Instead of paying overtime, however, 
the state could hire extra employees who would receive regular wages. See National League of Cities v. 
Usery, 426 U.S. at 849 (state may avoid overtime rate by using other employees to perform overtime work). 
In such a case, the federal intrusion would be limited largely to initial training costs.

192. The statute challenged in Usery extended minimum wage protection to about 3.4 million state and 
local employees. H.R. Rep. No. 93-913, 93d Cong., 2d Sess. 9 (table 3), reprinted in [1974] U.S. Code 
Cong. & Ad. News 281 1, 2819. Yet the Department of Labor estimated that only 95,000 of those 
employees would receive higher pay upon enactment and that only a total of 138,000 would benefit by 1977 
from scheduled minimum wage increases. Id. at 28-29. reprinted in [1974] U.S. Code Cong. & Ad. News 
2838. The Department also concluded that the overtime pay requirement would have virtually no financial 
effect on state and local governments. Even without the fire and police exception, only a tew employees 
would receive higher wages because a substantial number of overtime workers already received premium 
overtime pay. Id. at 29, reprinted in [1974] U.S. Code Cong. * Ad. News 2838.

A federal wage-hour law effectively preempts the state’s power to deter
mine its total labor costs. If a state must pay higher employee salaries from a 
relatively fixed total budget, to maintain the same level of services in some 
programs, the state must cut employees and services in others. The greater the 
federally-required wage cost increase, the more a state must reduce services, 
and the more federal intrusion increases. Because of the interrelationship of 
labor costs and service levels, in meeting the second part of its burden the 
state party should show the federal statute’s expected budget effect, expressed 
as a percentage of the total budget.188

Aside from consequences to the state’s capacity to deliver services, the state 
party should also demonstrate the statute’s effect on state programs. Thus, 
the state party should address whether the state or local government would be 
obliged to curtail programs for affirmative action, teenage summer or part- 
time employment below minimum wage, and low-paying student intern
ships.189 Because the statute requires paying time and a half for hours worked 
beyond the weekly maximum,190 the state party should demonstrate how this 
requirement would affect job categories that frequently require large numbers 
of employees for extended periods.191 Although the federal statute probably 
would have little practical effect on most states and localities,192 if the statute’s 
actual cumulative impact on a state’s budget, service levels, and programs 
constituted a significant federal interference in the state's ability to carry on 
its traditional governmental functions, then the burden would shift to the 
federal party. If the statute had only a negligible effect, however, the federal 
party would prevail.
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To meet its burden under the proposed method of federalism analysis, the 
federal party would have to establish that the federal goal derived from the 
commerce power. The federal party, for instance, could argue that in 
extending federal wage-hour requirements to as many employees as possible, 
the statute attempts to ensure an adequate income for all workers and to 
promote full employment.193 By improving standards of living and increasing 
employment, the minimum wage law furthers genuinely national goals and 
would improve the economic health of the country.194 Paying the minimum 
wage to state employees is substantially related to the federal goal of assuring 
adequate income and is a legitimate subject of regulation under the commerce 
power because the wages of one group of workers influence the wages of 
others in an integrated national economy.195 Moreover, the minimum wage 
level itself is set to provide an income that lifts low-paid workers out of 
poverty conditions. By requiring a premium wage for overtime, the maximum 
hour provision substantially relates to the federal goal of promoting full 
employment. The premium rate encourages state and local governments to 
hire new workers in order to avoid increasing employment costs.196 Having 
successfully demonstrated the existence of a commerce power goal, and a 
statutory means of realizing that goal, the federal party should prevail in the 
state challenge to the wage-hour law.

193. See H.R. Rep. No. 93-913, 93d Cong., 2d Sess. 9, reprinted in [1974] U.S. Code Cong. & Ad. 
News 2811, 2819. (extension of wage-hour law to as many workers as possible along with increase in 
minimum wage prevents workers and families from living in poverty).

194. See note 24 supra and accompanying text (discussing Supreme Court cases upholding federal 
economic regulation under commerce power).

195. See Maryland v. Wirtz, 392 U.S. 183, 189-90 (1968) (employees' pay and hours affect employers’ 
competitive position and other workers’ wages and hours), overruled on other grounds, National League of 
Cities v. Usery, 426 U.S. 833, 855 (1976); United Statesv. Darby, 312 U.S. 100, 122 (1941) (competition by 
goods produced in substandard labor conditions furthers those conditions by impairment or destruction of 
businesses producing goods under better conditions).

196. See National League of Cities v. Usery, 426 U.S. at 849 (overtime rate tends to discourage 
overtime work and to spread employment).

Conclusion

The infiltration of federal law into sovereign state activities, illustrated by 
the veteran’s federal right to state reemployment, and the emerging resistance 
to this continuing interference, represented by Usery, reflect the serious 
problems that have developed in the federal system. More effective govern
ment and harmonious state-federal relations require that federalism doctrine 
be interpreted to force the federal government to pursue national goals in 
ways that minimize intrusion into integral state activities. Although Usery 
reflects a renewed Supreme Court concern for state interests, the opinion’s 
vagueness limits its usefulness to lower courts. Despite Usery's effort to 
redress a long-standing constitutional and institutional imbalance between 
federal and state governments, the Court failed to articulate workable 
methods for implementing a reshaped federalism doctrine.

The proposal advanced in this note would provide a more consistent and 
predictable vindication of federalism concerns in cases involving often 
sensitive and difficult federal-state clashes. Knowing in advance the litigation 
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procedures, burdens of proof, and standards of review, the parties to a 
federalism case would concentrate on marshalling facts that would reveal the 
practical implications of a federal-state conflict. A court would determine 
first whether the federal government actually has invaded protected state 
interests and if so, whether this intrusion substantially relates to the federal 
goal. In reaching a result under the proposal, the court would judge not the 
relative wisdom of conflicting policies but rather the soundness of the 
litigants’ factual arguments. In this way the proposal would account for the 
operational realities of modern government and perpetuate as well the spirit 
of practical federalism that infused the work of the Framers of our federal 
system.

Robert C. Eager





Section 2680(h) of the Federal Tort Claims Act: 
Government Liability for the Negligent Failure to 
Prevent an Assault and Battery by a Federal 
Employee

“The exemption of the sovereign from suit involves hardship 
enough where consent has been withheld. We are not to add to its 
rigor by refinement of construction where consent has been 
announced.”*

I. Introduction

In 1946 Congress launched a partial assault on the doctrine of sovereign 
immunity by enacting the Federal Tort Claims Act (FTCA).1 For the first 
time the federal government subjected itself to liability for the “negligent or 
wrongful acts or omissions” of its employees.2 At the same time, however, 
Congress excepted from this remedial legislation certain classes of torts that it 
characterized as intentional or deliberate.3 Section 2680(h) of the FTCA

* Anderson v. Hayes Constr. Co., 243 N.Y. 140, 147, 153 N.E. 28, 29-30 (1926) (Cardozo, J.), quoted in 
United States v. Aetna Surety Co., 338 U.S. 366, 383 (1949).

1. 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671-80(1976).
2. Id. § 1346(b). This section reads in pertinent part:

[T]he district courts . . . shall have exclusive jurisdiction of civil actions on claims against the 
United States, for money damages ... for injury or loss of property, or personal injury or 
death caused by the negligent or wrongful act or omission of any employee of the Government 
while acting within the scope of his office or employment, under circumstances where the 
United States, if a private person, would be liable to the claimant in accordance with the law 
of the place where the act or omission occurred.

Id.
3. Id. § 2680(h); see, e.g., S. Rep. No. 1400, 79th Cong., 2d Sess. 33 (1946) (characterizing excepted 

torts as "deliberate”); H. Rep. No. 1287, 79th Cong., 2d Sess. 6 (1946) (same); S. Rep. No. 1 196, 77th 
Cong., 2d Sess. 7 (1942) (same).

Although section 2680(h) appears to bar only intentional torts, the Supreme Court has found that 
section 2680(h) bars one type of negligence tort, negligent misrepresentation. Neustadt v. United States, 
366 U.S. 696, 702, 706-08 (1961). In Neustadt the Court explained that because section 2680(h) bars claims 
for “deceit” and “misrepresentation" and because “deceit” consists of intentional misrepresentation, 
Congress must have intended to bar negligent misrepresentation by including “misrepresentation" in the 
section. Id.

Section 2680 contains other important exceptions to the government’s tort liability. The most significant 
is the discretionary function exception, which excepts from liability the acts or omissions of federal 
employees based upon “the performance of, or failure to . . . perform a discretionary function or duty.” 28 
U.S.C. § 2680(a) (1976). The definition of “discretionary" has divided courts; the Supreme Court has ruled 
that decisions made at the “planning level" are discretionary and thus protected, but acts on an 
“operational level” are nondiscretionary and thus subject to negligence claims. Dalehite v. United States, 
346 U.S. 15. 40-42 (1953). See generally Kennedy, Liability of the United States Under the Federal Tort 
Claims Act—Some Comments Regarding Discretionary Function, Postal Matters and Intentional Tort 
Defenses, 21 Triai Law. Guide 379 (1978) (discussing major exceptions to FTCA); Comment, Scope of 
the Discretionary Function Exception Under the Federal Tort Claims Act, 67 Geo. L.J. 879 (1979) 
(evaluating standards for applying discretionary function exception).

803
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prohibits the federal courts from exercising jurisdiction4 over “[a]ny claim 
[against the government] arising out of assault, battery, false imprisonment, 
false arrest, malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contract rights.”5 Thus, the 
FTCA creates a basic dichotomy between negligent conduct, for which the 
government is liable, and intentional conduct, for which the government is 
not liable. Unfortunately, this dichotomy raises questions concerning the 
government’s liability when an injury results from both negligent and 
intentional federal conduct, as when an assault and battery occurs because 
government agents negligently failed to restrain a dangerous person.

Courts have little difficulty applying section 2680(h) to bar a claim when 
the sole cause of a plaintiffs injury is conduct by a federal employee that can 
only be classified as intentional.6 In addition, courts routinely allow suits by 
plaintiffs who claim that government negligence led to an assault and battery 
by a third person not employed by the government.7 When the government’s 
negligence leads to an assault and battery by a third person employed by the 
government, however, courts are in conflict. Most courts, relying on dictum in 
a 1954 Second Circuit decision, Panella v. United States,8 conclude that 
section 2680(h) bars a negligence claim against the government for failing to 
prevent a federal employee’s assault and battery.9 Within the meaning of

4. Because section 1346(b) confers jurisdiction on the federal courts to hear tort claims, the courts have 
held that a dismissal pursuant to one of the exceptions provided in section 2680 constitutes a dismissal for 
lack of subject matter jurisdiction. E.g., Smith v. United States, 546 F.2d 872, 876 (10th Cir. 1976) 
(dictum); Morris v. United States, 521 F.2d 872, 875 (9th Cir. 1975); Gibson v. United States, 457 F.2d 
1391, 1392 (2d Cir. 1972) (dictum).

5. 28 U.S.C. § 2680(h) (1976). Although the exception covers a wide range of intentional torts, this note 
analyzes only cases involving assault and battery. Nonetheless, the analysis undertaken in the note 
generally applies to all the other torts listed in section 2680(h). See note 28 infra (discussing applicability of 
analysis to other torts).

A battery occurs when the tortfeasor intentionally causes an unpermitted contact with another, W. 
Prosser, Handbook of the Law of Torts, § 9, at 34-35 (4th ed. 1971), and assault occurs when the 
tortfeasor intentionally causes the apprehension of a harmful or offensive contact. Id. § 10, at 37-39. The 
two torts generally occur together, and courts often ignore the differences between the two. Id. § 10, at 41.

Section 2680(h) may not even have been necessary to bar suits against the government for intentional 
torts, because section 1346(b) only waives sovereign immunity for “negligent or wrongful acts or 
omissions.” Thus the government arguably retains such immunity even without section 2680(h). On the 
other hand, the courts could construe “wrongful” to include intentional torts. See Hatahley v. United 
States, 351 U.S. 173, 180-81 (1956) (section 1346(b) imposes liability for intentional confiscation and 
destruction of property). But cf. Laird v. Nelms, 406 U.S. 797, 802 (1972) (section 1346(b) does not impose 
strict liability).

6 When the sole cause of the plaintiffs injury is an intentional tort but the plaintiff brings a negligence 
claim to circumvent the bar posed by the section, courts properly dismiss the claim. See, e.g., Lambertson 
v. United States, 528 F.2d 441, 442-43 (2d Cir.) (claim asserted negligent attack by meat inspector; attack 
clearly intentional), cert, denied, 426 U.S. 921 (1976); Stepp v. United States, 207 F.2d 909, 910 (4th Cir. 
1953) (claim asserted negligent shooting by sentry; shooting clearly intentional); Lewis v. United States, 
194 F.2d 689, 694 (3d Cir. 1952) (same).

7. See. e.g.. United States v. Muniz, 374 U.S. 150, 150 (1963) (prisoner attacked by other inmates may 
claim government negligently failed to provide adequate protection); Brown v. United States, 486 F.2d 284, 
288-89 (8th Cir. 1973) (same); Rogers v. United States, 397 F.2d 12, 15 (4th Cir. 1968) (prisoner tortured 
by guardian may claim government failed to provide adequate protection). Plaintiffs in this situation argue 
that government agents were negligent either in failing to protect the plaintiff from the third person’s 
attack or in failing to prevent that attack.

8. 216 F.2d 622 (2d Cir. 1954); see note 76 infra and accompanying text (Panella leading case).
9. See Naisbitt v. United States, 611 F.2d 1350, 1353 (10th Cir.) (holding that § 2680(h) bars claim that 
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section 2680(h), such a claim actually “aris[es] out of’ an assault and 
battery.* 10

government negligently failed to prevent atrocities committed by off-duty soldiers), cert, denied, 101 S. Ct. 
240 (1980); Muniz v. United States, 305 F.2d 285, 286 (2d Cir. 1962) (dictum) (stating that § 2680(h) bars 
negligence claim against government when federal employee commits intentional tort), aff d, 374 U.S. 150 
(1963); Panella v. United States, 216 F.2d 622, 624 (2d Cir. 1954) (dictum) (same); Gale v. United States, 
491 F. Supp. 574, 578 (D.S.C. 1980) (adopting employee/nonemployee approach but holding that § 
2680(h) does not bar negligence claim when marine acted outside scope of duty by assaulting plaintiff); 
Moffit v. United States, 430 F. Supp. 34, 38 (ED Tenn. 1976) (adopting employee/nonemployee 
approach, but holding that § 2680(h) does not bar negligence claim if mail carrier, in attacking plaintiff, 
lacked requisite mental state to commit intentional tort); Pennington v. United States, 406 F. Supp. 850, 
851 (E.D.N.Y. 1976) (holding that § 2680(h) bars claim that government negligently failed to prevent 
federal officer from killing plaintiffs decedent); Davidson v. Kane, 337 F. Supp. 922, 923 (E.D. Va. 1972) 
(holding that § 2680(h) bars claim that government negligently failed to prevent intentional torts by airport 
policemen); Collins v. United States, 259 F. Supp. 363, 364 (E.D. Pa. 1966) (holding that § 2680(h) bars 
claim that government negligently failed to prevent intentional tort by postal worker).

10. See note 29 infra and accompanying text (citing cases barring claims because they arise out of 
intentional tort by government).

11. 611 F.2d 1350 (10th Cir.), cert, denied, 101 S. Ct. 240 (1980).
12. Id. at 1351. The airmen shot five persons, killing three. Id.
13. Id. The plaintiffs also argued that the government had a duty to "evaluate" the airmen. Naisbitt v. 

United States, 469 F. Supp. 421, 422 (D. Utah 1979), affd, 611 F.2d 1350 (10th Cir.), cert denied, 101 S. 
Ct. 240 (1980).

14. 611 F.2d at 1351. The court's opinion does not disclose the factual basis for the plaintiffs allegation 
that the atrocities committed were reasonably foreseeable.

15. Id.
16. The district court ruled that “[t]he claim arises only because of the [employees’ intentional tort] and 

is, therefore, a claim ‘arising out of an assault and battery [under] § 2680(h)." 469 F. Supp. at 423 
(emphasis in original). Accordingly, the court dismissed the suit for lack of subject matter jurisdiction. Id.

17. 611 F.2d at 1352-53.
18. Id. at 1353-54. The court alternatively ruled in two sentences that the intervening intentional act 

was so significant that “the [government’s] negligence as a causal force is virtually nonexistent." Id. at 
1356. For a criticism of this holding, see notes 160-64 infra and accompanying text.

A recent example of this employee/nonemployee approach is Naisbitt v. 
United States,1' in which two off-duty airmen raped and murdered several 
civilians.12 Personal representatives of the victims brought suit against the 
United States under the FTCA, claiming that the government negligently 
failed to supervise the airmen and to curtail their activities.13 The plaintiffs 
argued that Air Force superiors could have reasonably foreseen the atrocities 
that the airmen committed and thus the superiors had a duty to restrain the 
airmen.14 The failure to discharge this duty, claimed the plaintiffs, constituted 
actionable negligence under the FTCA.15

In affirming the dismissal by the district court,16 the Tenth Circuit 
recognized that when the government has a duty to prevent a nonemployee 
from committing an assault and fails to fulfill that duty, section 2680(h) does 
not bar a negligence claim based on the resulting injury.17 The court held, 
however, that section 2680(h) does bar a negligence claim against the 
government for failure to prevent an assault and battery by a federal 
employee.18 Thus, under the employee/nonemployee approach suggested in 
Panella and used in cases such as Naisbitt, if an assault and battery results 
from government negligence, the application of section 2680(h) depends 
solely on a determination of whether the assailant is a government employee.

A few courts, however, do not condition the application of section 2680(h) 
on whether the third party assailant is a government employee, but instead 
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recognize that two analytically distinct torts are involved.19 These courts 
apply traditional tort analysis and allow the plaintiff to proceed with his claim 
if he reasonably alleges that the government had a duty to prevent the 
assailant from harming others20 and that the government’s failure to dis
charge this duty proximately caused the plaintiffs injuries.21 Courts using this 
duty/causation approach, however, either have ignored Panella and its 
progeny22 or have failed to explain why their approach is preferable.23

19. See Underwood v. United States, 356 F.2d 92, 99 (5th Cir. 1966) (in issuing firearms to soldiers, 
government has duty to assure safety of third persons; failure to discharge duty proximately caused 
shooting death of plaintiffs decedent under applicable state law); United States v. Shively, 345 F.2d 294, 
296-97 (5th Cir.) (alternative holding) (although government has duty to prevent unauthorized issuance of 
firearms to soldiers, failure to discharge duty did not proximately cause shooting injury to plaintiff under 
applicable state law), cert, denied. 382 U.S. 883 (1965); Fair v. United States, 234 F.2d 288, 296 (5th Cir. 
1956) (plaintiff claimed that government negligence in failing to warn nurse threatened by soldier of his 
release from federal hospital caused shooting death); Bryson v. United States, 463 F. Supp. 908, 912 (E D 
Pa. 1978) (plaintiff claimed government negligence in recruiting and retaining emotionally unstable soldier 
caused beating death of decedent).

20. Plaintiffs typically do not phrase their claims in terms of a government duty to "prevent” the 
intentional torts of others. Rather, they claim the government has a duty to hire and retain only fit 
individuals, Bryson v. United States, 463 F. Supp. 908, 911 (E.D. Pa. 1978), to train employees properly, 
Davidson v. Kane, 337 F. Supp. 922, 923 (E.D. Va. 1972), or to supervise and control employees properly. 
Naisbitt v. United States, 611 F.2d 1350, 1351 (10th Cir.), cert, denied, 101 S. Ct. 240 (1980). These claims 
essentially allege a government duty to take reasonable steps to prevent foreseeable tortious conduct. For 
simplicity this note will refer to these claims as in fact alleging such a preventive duty.

21. See note 19 supra (citing cases that allow negligence claim).
22. See Fair v. United States, 234 F.2d 288, 290-96 (5th Cir. 1965) (court failed to consider application 

of § 2680(h)); Bryson v. United States, 463 F. Supp. 980, 912 (E.D. Pa. 1978) (court failed to consider 
Panella line of cases in allowing claim for government negligence that resulted in murder by government 
employee).

23. See Gibson v. United States, 456 F.2d 1391, 1394-96 (3d Cir. 1972) (court failed to understand 
significance of Panella line of cases), rev'd on other grounds, 567 F.2d 1237 (3d Cir. 1977); Underwood v. 
United States, 356 F.2d 92, 100 (5th Cir. 1966) (same).

24. See notes 97-113 infra and accompanying text (discussing employee's scope ofduty).
25. See notes 88-96 infra and accompanying text (discussing employee’s mental state).
26. See note 49 infra and accompanying text (discussing intended congressional treatment of negligence 

and intentional torts).

This note argues that the employee/nonemployee approach to section 
2680(h) is not justified and has proven unworkable. Some courts using this 
approach have come to conflicting conclusions on whether the assailant was 
acting outside the scope of his employment in committing the intentional 
tort.24 Other courts, apparently in an effort to allow the negligence claim, 
have reached out to find that the assailant lacked the appropriate mental state 
to commit an assault and battery.25 Most importantly, however, the employ
ee/nonemployee approach espouses an excessively broad interpretation of the 
intentional tort exception of the FTCA and thus narrows Congress’ intended 
waiver of sovereign immunity for negligence.26

This note proposes that the duty/causation approach used by the minority 
of courts should be universally adopted. This approach is preferable because it 
recognizes that the essence of a plaintiffs claim is negligence, not an assault 
and battery, and that allowing such claims to lie comports with the remedial 
purposes of the FTCA. Additionally, this approach avoids the technicalities, 
confusion, and conflicts that have marred the employee/nonemployee ap
proach. Accordingly, this note submits that courts should focus on the 
elements of the plaintiffs negligence claim to determine (1) whether the 
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government owed a duty of care to the plaintiff, (2) whether the government 
breached that duty, and (3) whether the violation of that duty proximately 
caused the plaintiffs injuries.27

In support of the duty/causation approach, this note first reviews the 
legislative history of the FTCA and concludes that Congress firmly resolved 
to provide a remedy for government negligence and accordingly intended the 
assault and battery exception to bar only claims based solely on intentional 
conduct. This note then evaluates Panella and its progeny and argues that the 
employee/nonemployee analysis distinguishes between equally meritorious 
claims on the basis of fine factual and legal distinctions unwarranted by the 
FTCA. This note next examines the cases applying the duty/causation 
analysis and finds that although this analysis furthers the policies behind the 
FTCA, the courts using it have failed to distinguish the employee/nonem
ployee approach. Finally, this note concludes that the duty/causation ap
proach is consistent with modern trends in state tort law and would result in a 
minimal expansion of government tort liability.28

27. This note employs the traditional approach of analyzing negligence through the elements of duty 
and causation because the majority of courts employ this approach, 2 F. Harper & F. James, The Law 
of Torts, § 18.2, at 1018-19 (1956), as do courts that have considered negligently caused intentional torts. 
See note 19 supra (citing cases that employ duty/causation approach). Nevertheless, this note recognizes 
that analyzing negligence through the elements of duty and causation is now falling out of favor. Some 
courts and authorities merge the duty-causation distinction and find the defendant liable when the injury to 
the plaintiff results from actions "within the scope of the risks by reason of which the actor is found to be 
negligent." R. Keeton, Legal Cause in the Law of Torts 10 (1963); see Mosley v. Arden Farms Co., 
26 Cal. 2d 213, 220, 157 P.2d 372, 376 (1945) (defendant liable for causing harm that falls within limits of 
his legal responsibility). Thus, the modern approach does not focus on the foreseeability of the injury to the 
specific plaintiff or the actions leading to the injury but considers the defendant liable for actions that 
create an unreasonable risk of harm. 2 F. Harper & F. James, supra, § 20.5, at 1 135-36. The modern 
definition of negligence does not, however, alter this note’s conclusion that federal negligence is actionable 
when it leads to an assault and battery by a government employee because the note finds that Congress 
intended federal negligence to be actionable regardless of how courts may define the tort.

28. Although this note deals only with claims of government negligence causing assaults and batteries, 
much the same pattern of judicial analysis applies to cases in which government negligence leads a federal 
employee to commit one of the other torts that section 2680(h) excludes. Indeed, some courts in effect use 
the employee/nonemployee approach, finding that the essence of the plaintiffs claim is one of the excluded 
torts and therefore holding that section 2680(h) bars the negligence claim. See Gaudet v. United States, 517 
F.2d 1034, 1035 (5th Cir. 1975) (claim that government negligence in accusing plaintiff of threatening 
President led to false arrest and malicious prosecution barred because essence of claim deemed to be 
intentional tort); Duenges v. United States, 114 F. Supp. 751, 752 (S.D.N.Y. 1953) (claim that army's 
negligent maintenance of records led to false arrest and false imprisonment for desertion barred because 
essence of claim deemed to be intentional tort). But see Quinones v. United States, 492 F.2d 1269, 1276 (3d 
Cir. 1974) (separating government’s negligence from intentional tort and allowing plaintiffs claim that 
negligent maintenance of records led to libel); Sayer v. United States, 282 F. Supp. 175, 191 (N.D. Ohio 
1967) (claim that negligent interference with contract rights led to intentional interference actionable). 
Because the analysis in this note applies equally to all intentional torts, courts should allow the plaintiff to 
proceed with any colorable negligence claim even if a federal employee's intentional tort intervened 
between the government's negligence and the injury.
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II. The Negligently Caused Assault and Battery 
and Section 2680(h)

A. THE PLAIN MEANING OF SECTION 2680(h)

The words of section 2680(h) provide no guidance for resolving the issue 
presented by the negligently caused assault and battery. Some courts, seeking 
to read the “arising out of’ language of the provision literally, have barred the 
negligence claim simply on the ground that it arises out of the employee’s 
assault and battery.29 For example, in Collins v. United States 30 the district 
court insisted that although the plaintiffs claim was “predicated on negli
gence . . . [i]t was the [employee’s] attack which served to attach legal 
consequences to defendant’s alleged negligence.”31 Thus, the court concluded, 
“[i]t is plain that the claim arose only because of the assault and battery, and 
equally plain that it is a claim arising out of the assault and battery.”32

29. See United States v. Shively, 345 F.2d 294, 297 (5th Cir.) (alternative holding) (negligence claim 
barred as “claim arising out of assault”), cert, denied, 382 U.S. 883 (1965); Davidson v. Kane, 337 F. Supp. 
922, 923 (E.D. Va. 1972) (negligence claim barred because "FTCA excludes suits . . . arising out of assault 
[and] battery"); Collins v. United States, 259 F. Supp. 363, 364 (E.D. Pa. 1966) (negligence claim barred as 
"claim arising out of the assault and battery”).

30. 259 F. Supp. 363 (E.D. Pa. 1966).
31. Id. at 364.
32. Id.
33. See W. Prosser, supra note 5, § 44, at 271 (when both negligence and intervening force create 

injury, modern courts view each as causing injury).
Alternatively, it could be argued that the "arising out of' language of section 2680(h) should be read as 

"arising out of an assault or battery by a government employee." This reading, however, does not prove the 
validity of the employee/nonemployee approach. Though it may be true that the assault and battery serves 
to attach consequences to the government’s negligence, under traditional tort analysis the negligence 
remains the legal cause of the plaintiffs injury if the assault and battery by the employee was a foreseeable 
consequence of that negligence. See notes 139-42 infra (discussing liability for negligence when intentional 
tort intervenes). If the purpose of the FTCA is to ensure that the government assumes responsibility for its 
negligent conduct, then an analysis that focuses on an artificial reading of section 2680(h) is incorrect. 
Rather than relying on the words of section 2680(h), courts should examine the negligently caused assault 
and battery on the basis of traditional tort theory.

34. See W. Prosser, supra note 5, § 44, at 272 (negligence actionable when intervening cause 
foreseeable); notes 139-42 infra and accompanying text (discussing intervening cause).

35. See Brown v. United States, 486 F.2d 284, 288 (8th Cir. 1973) (when prisoner claims federal 
negligence led to attack by fellow inmates, "gist of. . . claim” is negligence); Rogers v. United States, 397 
F.2d 12, 15 (4th Cir. 1968) (when prisoner claims federal negligence led to attack by guardian, claim 
"founded on negligence even though assault and battery may be collaterally involved"); cf United States v. 
Muniz, 374 U.S. 150, 150 (1963) (prisoner attacked by other inmates may claim government negligently 

The Collins court’s interpretation, however, is analytically incorrect. When 
the plaintiff claims that he was injured because government negligence led an 
employee to commit an assault and battery, the plaintiffs claim arises out of 
the federal negligence as well as the intervening intentional tort.33 The 
negligence is a proximate cause of the injury, and the intervening assault and 
battery, although the immediate cause, generally does not absolve the 
negligence.34

Moreover, in cases involving federal negligence combined with a non
government employee’s intentional tort, courts do not consider the plaintiffs 
injuries to have arisen out of the intentional tort.35 Therefore, a court should 
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not rule that the claim arises out of an assault and battery simply because the 
assailant is a government employee. Thus, the “arising out of’ language of 
section 2680(h) does not dispose of cases involving negligently caused 
intentional torts.

B. LEGISLATIVE HISTORY OF SECTION 2680(h)

The legislative history provides more insight on the proper application of 
section 2680(h) than does the language of section 2680(h) itself. Although 
Congress did not discuss the assault and battery exception at length,36 the 
discussion that did occur indicates section 2680(h) should not bar a negli
gence claim when a negligently caused assault and battery occurs. In the 1942 
hearings before the House Committee on the Judiciary, the Assistant 
Attorney General stated that the assault and battery exception would not bar 
a claim based on a negligently caused assault.37 Although Congress did not 

failed to provide adequate protection); Brown v. United States, 486 F.2d at 288-89 (same); Panella v. 
United States, 216 F.2d 622, 624 (2d Cir. 1954) (hospital inmate attacked by other inmate may claim 
government failed to provide enough guards and adequate supervision).

36. See Panella v. United States, 216 F.2d 622, 625-26 (2d Cir. 1965) (legislative history of § 2680(h) 
provides little assistance when both negligent and deliberate conduct occur); Collins v. United States, 250 
F. Supp. 363, 364 (ED. Pa. 1966) (legislative history of § 2680(h) not at all helpful). Although intentional 
tort exceptions began to appear in tort claims proposals as early as 1931, S. 211, 72d Cong., 1st Sess., § 
206(13); 75 Cong. Rec. 191 (1931), the accompanying congressional reports did not comment on these 
exceptions until 1940. H. Rep. No. 2428, 76th Cong., 3d Sess. 5 (1940). The comments that appear in 1940 
and later have little relevance to claims that involve both intentional and negligent conduct. For example, 
in 1940 the House Committee on the Judiciary stated simply that the right to sue would be "circumscribed 
by certain limitations” and that “certain classes” of torts would be excepted. H. Rep. No. 2428, 76th 
Cong., 2d Sess. 1-2(1940).

37. The legislative history indicates that the only discussion of the negligently caused assault and 
battery was the following exchange between Assistant Attorney General Francis M. Shea and members of 
the committee:

Mr. Robsion: On that point of deliberate assault that is where some agent of the government 
gets in a fight with some fellow?
Mr. Shea: Yes.
Mr. Robsion: And socks him?
Mr. Shea: That is right.
Mr. Cravens: Assuming a C.C.C. automobile runs into a man and damages him then under 
the common law, where that still prevails, is not that considered an assault and is not the 
action based on assault and battery?
Mr. Shea: I should think not. I would think under the common law rather that would be 
trespass on the case.
Mr. Cravens: Trespass on the case?
Mr. Shea: Yes.
Mr. Cravens: I do not remember these things very well, but it seems to me there are some 
cases predicated on assault and battery even though they were personal injury cases. 
Mr. Shea: No; I think under the common law pleading you have the same writ, but it makes a 
distinction between an assault and negligence.
Mr. Cravens: This refers to a deliberate assault?
Mr. Shea: That is right.
Mr. Cravens: If he hit someone deliberately?
Mr. Shea: That is right.
Mr. Cravens: Is it not intended to exclude negligent assaults'!
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enact the FTCA until 1946, the final version of the intentional tort exception 
was identical to the 1942 proposal.38 Thus, the legislative record contains 
some affirmative support for allowing a claim when federal negligence gives 
rise to an assault and battery by a federal employee.

Mr. Shea: No. An injury caused by negligence could be considered under the bill.

Tort Claims: Hearings on HR. 5373 and HR. 6463 Before the House Comm, on the Judiciary. 77th Cong., 
2d Sess. 33-34 (1942) (statement of Francis M. Shea) (emphasis added) [hereinafter House Hearings],

The Third Circuit relied on this exchange to rule that Congress did not intend section 2680(h) to bar a 
claim for government negligence leading to an assault and battery. Gibson v. United States, 457 F.2d 1391, 
1395 n.5 (3d Cir. 1972), rev’d on other grounds, 567 F.2d 1237 (3d Cir. 1977). Significantly, the Panella 
court, which suggested the employee/nonemployee distinction, included this dialogue in its discussion of 
the assault and battery exception, but deleted the last and most important exhange between Mr. Cravens 
and Mr. Shea. Panella v. United States, 216 F.2d 622, 626 (2d Cir. 1954).

38. Compare HR 6463, 77th Cong., 2d Sess. § 402(a), 88 Cong. Rec. 691 (1942) (barring claims 
arising out of assault and battery) with 28 U.S.C. § 2680(h) (1976) (same).

39. See note 3 supra (congressional reports referred to excepted torts as “deliberate”).
40. See Reorganization Plan No. 2 of 1973-Amendment, Pub. L. No. 93-253, § 2, 88 Stat. 50 (amending 

28 U.S.C. § 2680(h) (1946)). This section now provides in pertinent part that the provisions of the FTCA 
shall not apply to:

Any claim arising out of assault, battery, false imprisonment, false arrest, malicious 
prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with 
contract rights: Provided, That, with regard to acts or omissions of investigative or law 
enforcement officers of the United States Government, the provisions of [the FTCA] apply to 
any claim arising . . . out of assault, battery, false imprisonment, false arrest, abuse of process, 
or malicious prosecution.

Jd.
41. Congress approved this amendment in response to a series of raids in Collinsville, Illinois, during 

which federal agents conducting surveillance of criminal activities entered the wrong houses and proceeded 
to terrorize the inhabitants. S. Rep. No. 93-588, 93d Cong.. 2d Sess. 2, reprinted in [1974] U.S. Code 
Cong. & Ad. News 2789, 2790. Distressed that the citizens' only remedy for the violation of their fourth 
amendment rights was a private action against the agents under Bivens v. Six Unknown Named Agents, 
403 U.S. 388 (1971), Congress resolved to allow citizens’ claims to lie against the federal government. S. 
Rep No. 93-588 at 3-4, reprinted in [1974] U.S. Code Cong. & Ad. NEWSat 2791.

42. The Senate Report indicates that Congress viewed the events in Collinsville as involving completely 
intentional conduct. Thus, the Report explained that the amendment “should be viewed as a counterpart to 
the Bivens case and its progeny, in that it waives the defense of sovereign immunity so as to make the 
Government independently liable in damages for the same type of conduct [—intentional tort—] that is 

The paucity of congressional comment on the intentional tort exception 
suggests that Congress designed a scheme of liability that differentiates 
between deliberate conduct and negligent conduct and simply gave little 
consideration to negligence that leads to an intentional tort. This conclusion 
finds support in congressional comments on the intentional tort exception, 
which emphasize only the deliberate nature of the excepted torts.39 Indeed, 
Congress continued to think only in terms of purely negligent and purely 
intentional conduct when, in 1974, it amended section 2680(h) to allow claims 
against the government based on an assault and battery by a federal law 
enforcement officer.40 The reason for this amendment is well documented: 
Congress intended to provide relief when federal officers violate citizens’ 
fourth amendment rights.41 The record reveals that Congress was concerned 
only with intentional conduct and did not address the situation in which 
negligence leads to the assault and battery.42
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C. THE POLICY BEHIND THE FTCA

The specific policy behind the intentional tort exception of the FTCA does 
not preclude claims against the government for negligently causing an assault 
and battery by a government employee. Congress apparently established the 
intentional tort exception because of the need to prevent the imposition of 
massive financial liability on the government. A 1940 Department of Justice 
memorandum explained that the Act excepted torts for which federal 
assumption of liability would be unwise until “considerable experience has 
been had under the proposed legislation.”43 In direct testimony before a 
judiciary subcommittee that year, a spokesman for the Department further 
warned that the excepted torts were of a type easily exaggerated and difficult 
to defend against.44 Therefore, the concern underlying the intentional tort 
exception seems to have been that plaintiffs would bring numerous claims of 
intentional torts, easily prove the element of intent,45 and collect excessive 
judgments.46 This concern indicates that Congress did not intend section 
2680(h) to bar a claim that government negligence caused an assault and 

alleged to have occurred in Bivens.. . ."S. Rep. No. 93-588 at 3, [1974] U.S. Code Cong. & Ad. News at 
2791 (emphasis added). Moreover, to illustrate the injustice of denying the plaintiffs a claim against the 
government, the Report observed that a federally employed truck driver “creates direct federal liability if 
he negligently runs down a citizen on the street but the Federal Government is held harmless if a federal 
narcotics agent intentionally assaults that same citizen in the course of an illegal ‘no-knock’ raid.” Id. 
(emphasis added). Nowhere does the legislative history mention negligently caused assault and battery.

Interestingly, the Department of Justice proposed to eliminate the assault and battery exception 
entirely. Boger, Gitenstein & Verkuil, The Federal Tort Claims Act Intentional Torts Amendment: An 
Interpretive Analysis. 54 N.C. L. Rev. 497, 513 (1976). Nevertheless, White House officials and the Senate 
insisted on retaining immunity for the intentional torts of all federal employees except law enforcement and 
investigative officers. Id. at 513, 516.

43. Tort Claims Against the United States: Hearings on S. 2690 Before a Subcomm, of the Senate Comm, 
on the Judiciary, 76th Cong., 3d Sess. 13 (1940) (Department of Justice memorandum from Alexander 
Holtzoff, Special Assistant to Attorney General).

44. Id. at 39 (statement of Alexander Holtzoff).
45. The element of intent for assault and battery generally is easily proven, although Congress did not 

expressly so acknowledge. See notes 91-92 infra and accompanying text (discussing ease of proving intent).
46. Several congressional reports accompanying versions of the FTCA identify two other purposes for 

all the exceptions to the waiver of sovereign immunity, including section 2680(h), but in fact neither 
purpose applies to the intentional tort exception. These reports justify the exceptions as excluding either 
“government activities which should be free from threat of damage suits” or “those [activities] for which 
adequate remedies are already available.” H.R. Rep. No. 1287, 79th Cong., 2d Sess. 6 (1946); S. Rep. No. 
1196, 77th Cong., 2d Sess. 7 (1942); HR. Rep. No. 2245, 77th Cong., 2d Sess. 10 (1942). The rationale for 
protecting some activities from the threat of damage suits seems to concern those activities that involve the 
exercise of governmental discretion and thus could not encompass protection of intentional torts. Nor 
could the rationale that adequate remedies are available apply. The only remedy is a private action against 
the assailant, which is inadequate because individual defendants generally are judgment-proof. See note 50 
infra and accompanying text (Congress recognized individual defendants in negligence suits generally 
judgment-proof). Thus, the primary purpose for the intentional tort exception could only have been 
Congress’ fear of excessive federal liability.

Commentators have disputed the validity of the purpose underlying section 2680(h). Professor Davis 
argues that negligence claims are just as difficult to defend and just as susceptible to exaggeration as 
intentional tort claims; moreover, he notes the agreement among commentators that “no persuasive reason 
for denying government liability for intentional torts has ever been advanced.” 3 K. Davis, Administra
tive Law Treatise § 25.08, at 470-71 (1958). Similarly, Professors Harper and James have termed the 
wisdom of excluding liability for intentional torts “exceedingly questionable” and have suggested creating 
liability to deter intentionally tortious conduct. 2 F. Harper & F. James, supra note 27, § 29.13, at 1654-
55.
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battery; in such a case the plaintiff must prove not the elements of an 
intentional tort but rather the elements of negligence.

The policy behind the FTCA as a whole also suggests that courts should 
allow claims against the government for negligently causing an intentional 
tort by a government employee. The legislative record clearly indicates that, 
in waiving sovereign immunity from negligence suits, the legislature had two 
goals. First, Congress resolved to alleviate the intolerable burden created by 
the mass of private bills introduced each session for personal injury claims 
against the government.47 Congressional reports accompanying the FTCA 
stressed that private legislation was a time-consuming and inefficient method 
of providing relief to victims of government negligence and that the judicial 
branch was better equipped to settle negligence claims.48

47. s. Rep. No. 1400, 79th Cong., 2d Sess. 7 (1946); S. Rep. No. 1011, 79th Cong., 2d Sess. 25 (1946); 
see House Hearings, supra note 37, at 49-55 (app. II) (long history of complaints against inefficiency and 
injustice of providing relief through private legislation).

48. S. Rep. No. 1400, 79th Cong., 2d Sess. 7 (1946); S. Rep. No. 1011, 79th Cong., 2d Sess. 25 (1946).
49. See S. Rep. No. 1699, 70th Cong., 2d Sess. 3 (1929) (machinery of private legislation creates 

injustice to claimant); House Hearings, supra note 37, at 49-55 (app. II) (same).
Although Congress did not stress in 1946 the need to compensate plaintiffs, this concern is implicit in 

Congress’ longstanding practice of considering private bills to allow relief for injuries and in Congress’ 
decision to permit a judicial remedy. Moreover, courts and commentators have recognized that Congress 
intended the FTCA to provide full compensation to plaintiffs. United States v. Muniz, 374 U.S. 150, 154 
(1963) (Congress intended to avoid injustice to plaintiffs with meritorious claims); Indian Towing Co. v. 
United States, 350 U.S. 61, 68-69 (1955) (Congress intended to compensate victims of government's 
negligence); L. Jayson. Handling Federal Tort Claims: Administrative Remedies § 66, at 3-8 
(1977). As the Supreme Court observed in Indian Towing, ”[t]he broad and just purpose which the statute 
was designed to effect was to compensate the victims of negligence in the conduct of government activities .

and not to leave just treatment to the caprice and legislative burden of individual private laws.” 350 U.S. 
at 68-69.

50. "It is true that the claimant has his right of action against the delinquent employee, but this is 
generally easier to bring to judgment than to collection." House Hearings, supra note 37, at 39 (explanatory 
memorandum of Committee Print on H R. 5373). During the 1974 amendments to the FTCA, discussed 
supra at notes 40-42 and accompanying text, Congress again recognized that a hollow victory typically 
results from a suit against the assailant. S. Rep. No. 93-588, 93d Cong., 2d Sess. 2-3, reprinted in [1974] 
U.S. Code Cong. & Ad. News 2789, 2790.

51 W Wright, The Federal Tort Claims Act 5 (1957).
52. Rayonier, Inc. v. United States, 352 U.S. 315, 319-20 (1957).

More importantly, however, Congress wanted to assure full compensation 
for plaintiffs injured by the negligence of government-employed tortfeasors.49 
Realizing that the tortfeasor’s resources are seldom sufficient to allow the 
plaintiff fully to recover damages in a private action,50 Congress placed 
primary responsibility for negligent acts on the government itself51 so that the 
plaintiff's losses would be borne by society as a whole rather than by the 
plaintiff alone.52 It is therefore clear that Congress consciously designed the 
FTCA to compensate those injured by federal negligence.

Moreover, the essence of allowing suits against the government for the 
negligence of its employees lies in the recognition that government agents 
should be required to exercise the same degree of due care that is required of 
private citizens. Courts should recognize this policy by exercising jurisdiction 
over any claim in which the violation of a legal duty is arguably involved. 
Thus, the intentional tort exception should be given a narrow reading to allow 
any negligence claim against the government regardless of the assailant’s 
status as a government employee.
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The Supreme Court has not foreclosed this narrow reading of the 
exceptions to the FTCA. Although the Court has not yet addressed this 
issue,53 the Court has generally construed the FTCA to allow broad liability.54 
In so doing, the Court has endorsed Congress’ intent to reallocate losses55 and 
has declined to read the exceptions to the FTCA to provide for greater 
immunity than Congress clearly intended.56 As the Court stated in Muniz v. 
United States:*1

The Federal Tort Claims Act provides much-needed relief to those 
suffering injury from the negligence of government employees. We 
should not, at the same time that state courts are striving to 
mitigate the hardships caused by sovereign immunity, narrow the 
remedies provided by Congress. As we said in Rayonier, Inc., v. 
United States, [352 U.S. 315, 320 (1957),] “There is no justification 
for this Court to read exemptions into the Act beyond those 
provided by Congress.”58

The Supreme Court’s general approach to the FTCA therefore suggests that 
section 2680(h) should not bar a claim that the government’s violation of a 
legal duty resulted in an assault and battery by a federal employee.59

53. The Supreme Court has never decided whether federal negligence is actionable when it leads to a 
government employee’s intentional tort. In the case most closely on point. Muniz v. United States, 374 U.S. 
150 (1963), the Court decided that a federal inmate could sue the government for injuries suffered when the 
negligent failure to supervise prisoners led to an attack by a fellow inmate. Id. at 158-66. The Court in 
Muniz observed that its holding would not lead to numerous suits and excessive federal liability because the 
government has defenses such as the exceptions for intentional torts and discretionary functions. Id. at 163. 
The Court did not imply in this observation that the assault and battery exception eliminates liability for 
negligently caused intentional torts; rather, the Court seemed merely to recognize that the exception exists. 
The Court did not cite Panella or its progeny.

54. See, e.g.. Muniz v. United States, 374 U.S. 150, 159-65 (1963) (prisoner’s claim that officials’ 
negligence led to assault and battery by fellow inmates actionable; suit not precluded by presence of 
alternate compensation system); Hatahley v. United States, 351 U.S. 173, 181 (1956) (claim that officers' 
negligence led to confiscation and destruction of horses actionable; suit not precluded by lack of 
government authorization of action); Indian Towing Co. v. United States, 350 U.S. 61. 64-65 (1956) (claim 
of negligence by Coast Guard in failing to warn cargo ship of danger actionable; suit not precluded by 
absence of analogous action at state law). But see Laird v. Nelms, 406 U.S. 797, 803 (1972) (FTCA allows 
suits based only on negligent and wrongful acts, not on strict liability).

55. See Rayonier, Inc. v. United States, 352 U.S. 315, 320 (1957) (Congress intended to absorb losses 
and spread throughout society).

56. See. e.g., Indian Towing Co. v. United States, 350 U.S. 61, 69 (1955) (Court should not act as self- 
appointed guardian of treasury by reading immunity back into statute); United States v. Yellow Cab Co., 
340 U.S. 543, 550 (1951) (contrary to broad scope of FTCA to enlarge reach of exceptions from liability); 
United States v. Aetna Surety Co., 338 U.S. 366, 383 (1949) (Court should not further sovereign immunity 
by refining construction of FTCA exceptions).

57. 374 U.S. 150 (1963).
58. Id. at 165-66 (footnotes omitted).
59. The proposition that federal negligence should be actionable when it leads to intentional torts gains 

further support from the trend in lower court rulings to liberally construe the FTCA. Professor Jayson has 
noted that although lower courts conflict over whether to read the FTCA broadly to allow liability, many 
of the cases that constrict liability came in the early years of the Act’s existence. L. Jayson, supra note 49, 
§ 67, at 3-14. See generally Note, From Feres to Stencil: Should Military Personnel Have Access to FTCA 
Recovery, 77 Mich. L. Rev. 1099 (courts have progressively liberalized construction of FTCA’s legislative 
history). Professor Jayson has also observed that ”[i]n general, the higher the level of the court construing 
the Act, the greater the tendency [to allow broader liability].’’ L Jayson, supra note 49, § 67, at 13-14. 
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Unfortunately, many courts have been reluctant to accept this approach to 
the intentional tort exception.

III. Differing Analytical Approaches to the 
Negligently Caused Assault and Battery

A. THE EMPLOYEE/NONEMPLOYEE APPROACH

In the leading case construing section 2680(h), Panella v. United States,60 a 
patient in a federal mental hospital stabbed a fellow inmate.61 The victim 
brought suit under the FTCA claiming that federal employees’ negligent 
failure to adequately guard and supervise the inmate population caused the 
assault and battery.62 The district court, reading section 2680(h) literally, 
dismissed the suit because it “involved a claim arising out of assault.”63

60. 216 F.2d 622 (2d Cir. 1954).
61. Id. at 623.
62. Id.
63. Id. The district court asserted that when a negligently caused assault and battery occurs, section 

2680(h) bars the negligence claim even if the assailant is not a government employee. Wilcox v. United 
States, 117 F. Supp. 119, 124 (S.D.N.Y. 1953), rev'd sub nom. Panella v. United States, 216 F.2d 622, 624 
(2d Cir 1954). The plaintiff in Wilcox argued that section 2680(h) bars the negligence claim only when the 
assailant is a government employee. Id. The district court retorted that such a rule would lead to the absurd 
result that the government would not be liable when its negligence leads to an intentional tort by an 
employee over whom it exercises some control, but would be liable when its negligence leads to an 
intentional tort by an individual not in its employ and thus not subject to such supervision. Id. This note 
agrees that this result is absurd but argues that the proper solution is to allow the negligence claim 
regardless of whether the assailant is a federal employee.

64. 216 F.2d at 624.
65. Id. at 624 (emphasis in original).
66. Id. at 624-25.
67. Id. at 624.
68. Id. at 624. The court explained that under the facts of the case the plaintiffs only basis of liability 

against the government was negligence, not intentional tort, because the assailant was not a government 
employee. Id. Thus, the court implied that had the assailant been a government employee, the plaintiff 
could have had claims for negligence as well as assault and battery.

69. See Gale v. United States, 491 F. Supp. 574, 575-76, 578 (D S.C. 1980) (Panella court relied on 

The Second Circuit reversed, ruling that the intentional tort exception does 
not bar a claim when government negligence sets the stage for an intentional 
tort by someone other than a government employee.64 In reaching this 
conclusion, the court distinguished the situation in which a plaintiff attempts 
to “hold the Government liable on a negligence theory for assaults committed 
by government employees."65 In dictum, the court suggested that section 
2680(h) would bar the negligence claim in this situation.66 An understanding 
of the reasoning behind this employee/nonemployee distinction is critical to 
discerning the meaning of the intentional tort exception.

Although the court was not explicit, it indicated that when government 
negligence leads to a government employee’s assault and battery, the plaintiff 
would have two potential causes of action against the government, were it not 
for section 2680(h).67 The plaintiff could either sue the government directly 
for its negligence or sue the government for the assailant’s attack.68 The court 
intimated that the assault and battery claim, like the negligence claim, would 
be made possible by the doctrine of respondeat superior,69 which imputes an 
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employee’s act committed within the scope of his duty to the employer.70 The 
court then concluded that when the assailant is a government employee the 
negligence claim would be “merely an alternative form of remedy” to the 
assault and battery claim.71 According to the court, because section 2680(h) 
would bar the intentional tort claim, it would also bar the claim for 
negligence.72 The court observed that in contrast, when the assailant is not a 
government employee, his act could not be attributed to the government.7’ As 
a result, the court explained, even if section 2680(h) did not exist, the plaintiff 
could not sue the government for the intentional tort.74 Thus, in this situation 
section 2680(h) would not bar the negligence claim because negligence would 
be “the essence of the plaintiffs claim.”75

doctrine of respondeat superior)-, cf. Laird v. Nelms, 406 U.S. 797, 801 (1972) (Congress enacted FTCA to 
clarify liability of government for employees’ acts under doctrine of respondeat superior). In Naisbitt v. 
United States, 611 F.2d 1350 (10th Cir.), cert, denied, 101 S. Ct. 240 (1980), the Tenth Circuit suggested an 
additional and novel theory when it stated that liability for a federal employee’s acts may be imputed to the 
government either under the doctrine of respondeat superior or because “the employee is closely related to 
the government." Id. at 1356. As the court stated, ”[i]t would appear to be the proximity of the employee 
[that enables the imputation of liability].’’ Id. The court cited no authority for this novel theory and failed 
to explain how it differs from the doctrine of respondeat superior.

70. See W. Prosser, supra note 5, § 69, at 458 (employer liable for employee’s acts under doctrine of 
respondeat superior); W. Seavy, Handbook of the Law of Agency § 83, at 141 (1964) (same).

71. 216 F.2d at 624. In explaining why it distinguished the case at bar from the situation in which a 
government employee committed the intentional tort, the court observed that in the case before it "a 
negligence action is not merely an alternative form of remedy to an action for assault ..." Id.

72. Id. The court stated that “the § 2680(h) exception was intended to exonerate the government from 
all liability of this nature [when the assailant is a government employee,] no matter what the form of the 
action." Id.

73. Id.
14. Id.
75. Id.
7b. Compare note 9 supra (majority of courts accept employee/nonemployee approach) with note 19 

supra (minority of courts accept duty/causation approach).
Two courts have relied heavily on the Panella dictum in adopting the employee/nonemployee approach: 

Naisbitt v. United States, 611 F.2d 1350, 1356 (10th Cir.), cert, denied, 101 S. Ct. 240 (1980) and Gale v. 
United States, 491 F. Supp. 574, 575-76 (D.S.C. 1980). See notes 77-79 infra and accompanying text 
(discussing Panella doctrine as articulated in Naisbitt and Gale). Several other courts have adopted the 

employee/nonemployee approach and have cited the Panella dictum but have not fully relied on the Panella 
reasoning. See Muntz v. United States, 305 F.2d 285, 286 (2d Cir. 1962) (dictum) (stating that § 2680(h) 
bars claims for government negligence in not preventing assaults by government agents but exception does 
not bar assaults by third parties not employed by government), aff'd, 374 U.S. 150 (1963); Pennington v. 
United States, 406 F. Supp. 850, 851 (E.D.N.Y. 1976) (stating that § 2680(h) bars claim that government 
negligence allowed federal employee to commit intentional tort). One court adopted the employee/nonem
ployee approach without citing Panella or using its reasoning. Moffit v. United States, 430 F. Supp. 34, 37- 
38 (E.D. Tenn. 1976) (holding that § 2680(h) would bar claim that government negligence led federal 
employee to commit intentional tort if employee had requisite mental state at time of attack). Other courts 
have employed an approach closely related to the Panella reasoning by reading the “arising out of' 
language in section 2680(h) to bar the negligence claim because it arises out of the employee's assault and 
battery. See United States v. Shively, 345 F.2d 294, 297 (5th Cir.) (alternative holding) (negligence claim 
barred as “claim arising out of assault"), cert denied, 382 U.S. 883 (1965); Davidson v. Kane, 337 F. Supp. 
922, 923 (E.D. Va. 1972) (negligence claim barred because “FTCA excludes suits . . . arising out of assault 
[and] battery’’); Collins v. United States, 259 F. Supp. 363, 364 (E.D. Pa. 1966) (negligence claim barred as 
“claim arising out of assault and battery”).

The employee/nonemployee approach suggested in Panella has gained 
widespread acceptance.76 Rather than analyzing the negligently caused 
assault and battery in terms of traditional tort law and determining whether 
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government negligence caused the intentional tort, courts using the employ- 
ee/nonemployee approach analyze these claims under the doctrine of respon
deat superior.11 Implicitly, these courts first determine whether an assault and 
battery caused the plaintiffs injury and then whether that assault and battery 
could be imputed to the government in the absence of section 2680(h).77 78 If so, 
the courts deem the essence of the plaintiffs claim to be the intentional tort 
and ignore the preceding negligence.79

77. Gale v. United States, 491 F. Supp. at 575-76; see Naisbitt v. United States, 611 F.2d at 1356 
(liability for federal employee's acts may be imputed to government either under doctrine of respondeat 
superior or because employee closely related to government).

78. Compare Naisbitt v. United States, 611 F.2d at 1356 (intentional tort committed by two off-duty 
airmen attributable to government either under doctrine of respondeat superior or because employee closely 
related to government) with Gale v. United States, 491 F. Supp. at 576, 578 (rape by off-duty marine not 
attributable to government under respondeat superior because serviceman acted outside scope of duty).

79. Compare Naisbitt v. United States, 611 F.2d at 1356 (when federal employee commits intentional 
tort, plaintiff s negligence claim against government "is in fact as well as law an intentional one”) with Gale 
v. United States, 491 F. Supp. at 578 (when claim of assault not attributable to government, essence of 
plaintiffs claim is negligence).

One court insisted that under these circumstances, the plaintiffs claim of federal negligence is “an effort 
to circumvent" section 2680(h). Naisbitt v. United States, 611 F.2d at 1355.

80. See W. Prosser, supra note 5, § 44, at 274 (when defendant unreasonably creates risk that third 
party will negligently harm plaintiff, both defendant and third party have committed acts of negligence); 
Restatement (Second) of Torts §§ 3O2A-B (1965) (defendant liable for negligence when conduct 
involves unreasonable risk of harm to another through third person's negligent or intentional tort).

81. 216 F.2d at 624.
82. 118 F. Supp. 275 (D. Minn. 1954).
83. Id. at 276.
84. Id. at 276-77.
85. 216 F.2d at 624.

The reasoning of courts using the employee/nonemployee approach, 
however, violates fundamental tort principles. The reasoning fails to recog
nize that the negligently caused assault and battery contains two distinct torts, 
each involving the conduct of different actors and requiring proof of separate 
and distinct elements. The first tort is the government’s negligence in failing 
to prevent its employee’s foreseeable assault and battery; the second is the 
assault and battery itself.80 Thus, contrary to Panella, the negligence claim is 
not “merely an alternative form of remedy” to the action for assault but is 
instead an entirely separate tort that should be actionable under the FTCA.

A close examination of the Panella court’s reasoning provides further 
insight into the flaw in the majority approach. To support the employ
ee/nonemployee distinction the court cited a district court case,81 Moos v. 
United States,82 in which a government physician operated on the wrong leg 
of his patient.83 Although the plaintiff in Moos claimed that the surgeon’s 
mistake constituted negligence, the court held that the mistake was an assault 
and battery under applicable state law and therefore that section 2680(h) 
barred the claim.84

In addition, to illustrate the situation in which section 2680(h) would bar a 
plaintiffs claim because of a government employee’s involvement, the Panella 
court suggested a hypothetical case in which a government employee, angered 
by a discussion about a job-related matter, struck a person.85 The court 
suggested that in this situation the plaintiffs negligence claim would be 
simply an alternative form of action to an action for assault and battery and 
concluded that Congress intended the exception “to exonerate the govern
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ment of all liability of this nature, no matter what the form of action.''^ The 
situations cited above, however, involve one tort intentionally committed by 
one actor. Cases in which the government negligently causes an assault and 
battery by a government employee are quite different because they involve two 
separate torts committed by separate individuals. The Panella court blurred 
this distinction, thereby extending the bar of section 2680(h) against negli
gence claims in the one-tort situation to include negligently caused intentional 
torts.

Courts should avoid Panella's confusion by confining their inquiry in cases 
of negligently caused intentional torts to whether the plaintiffs claim 
constitutes a prima facie case of negligence. If the government owed no duty 
to the plaintiff, the court may dismiss the claim without undermining the 
FTCA’s underlying policies. On the other hand, if the court finds all the 
elements of a negligence claim, it should allow the plaintiff to proceed on the 
merits. This approach would fulfill Congress’ intent to provide a remedy for 
government negligence and would result in a more satisfying reading of 
section 2680(h).

B. PITFALLS OF THE EMPLOYEE/NONEMPLOYEE APPROACH

The failure of the courts relying on the employee/nonemployee approach 
to distinguish between the simple intentional tort and the negligently caused 
intentional tort has created a host of practical problems. Under this approach, 
courts focus not on the plaintiffs actual claim of government negligence, but 
on the potential claim of an assault and battery that would be barred by 
section 2680(h) if made by the plaintiff.86 87 As a result, the employee/nonem
ployee approach requires a court to make two separate findings: whether an 
assault and battery occurred, and if so, whether a government employee 
committed it. If the court answers both questions affirmatively, it will bar the 
negligence claim. In theory this seems to be a simple analysis; in practice it 
has led the courts into confused and conflicting evaluations of not only the 
technical elements comprising an assault and battery but also the employment 
status of the tortfeasor.

86. Id. (emphasis added).
87. See notes 78-79 supra and accompanying text (describing employee/nonemployee approach).
88. A defendant is liable for assault and battery not only for actions that physically harm the plaintiff, 

but also for actions that are at most insulting. W. Prosser, supra note 5, § 9, at 36. Courts confronting 
negligently caused attacks generally consider the tortfeasor’s conduct an intentional tort. See. e.g.. Muniz 
v. United States, 305 F.2d 285, 286 (2d Cir. 1962) (beating found to be assault and battery), off d. 374 U.S. 
150 (1963); Pennington v. United States, 406 F. Supp. 850, 851 (E.D.N.Y. 1976) (shooting found to be 
assault and battery); Collins v. United States, 259 F. Supp. 363, 364 (E.D. Pa. 1966) (pushing and striking 
found to be assault and battery). See also V. Miller, What Some People Ought to Know About 
Personal Injury Law 35 (1978) (slightest undesired touching of another may constitute battery).

89. W. Prosser, supra note 5, § 9, at 34-35.
90. Id. § 10, at 37-39.

Tortfeasor's state of mind. When government negligence gives rise to an
attack injuring the plaintiff, the attack ordinarily constitutes an assault and 
battery.88 Battery occurs when the tortfeasor intentionally causes an offensive 
or harmful contact,89 and assault occurs when the tortfeasor intentionally 
causes the apprehension of such a contact.90 In general, the element of intent 
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is easily proven. The court need find only that the assailant intended to 
threaten or make contact, not that he intended this contact or threat to result 
in injury.91 Even insane assailants will have the requisite intent to commit 
intentional torts.92

91 Id. § 8, at 31.
92. See Bowlen v. Howard, 452 S.W.2d 401, 402-03 (Ky. 1970) (insane defendant liable for shooting

plaintiffs decedent because insane person liable for torts to same extent as sane person); McGuire v. Almy, 
297 Mass. 323, 329, 8 N.E.2d 760, 763 (1937) (insane defendant liable for attacking plaintiff with piece of 
broken furniture because entertained intent to strike and injure). Commentators have observed that 
"American decisions are unanimous in their agreement with [McGuire v. W. Prosser, J. Wade &
V. Schwartz, Torts: Cases and Materials 26 (1976).

93. 430 F. Supp. 34 (E.D. Tenn. 1976).
94. Id. at 37.
95. Id. at 37-38. In a similar case, the Third Circuit also questioned the assailant’s intent. Gibson v. 

United States, 457 F.2d 1391, 1396 (1972), rev'd on other grounds, 567 F.2d 1237 (3d Cir. 1977). In 
reversing the district court's dismissal of the plaintiffs claim that government negligence led to a Job Corps 
trainee's attack, the appellate court observed that the assailant may have been using narcotics at the time 
and thus remanded to determine whether he had the requisite intent. Id. The court explained that if the 
assailant did not have the necessary intent, section 2680(h) would not bar the negligence claim. Id.

Cases such as Moffit and Gibson result in a perverse procedural posture. Because the plaintiff must 
prove that an intentional tort did not occur before he may prove the government’s negligence, he must 
argue that he was not assaulted, and the government must argue that he was.

96. The question of whether an assault and battery occurred becomes relevant only when the sole cause 
of a plaintiffs injury is the assault and battery but the plaintiff alleges negligence to circumvent the section 
2680(h) bar. See note 6 supra and accompanying text (section 2680(h) bars negligence claim when injury 
caused solely by federal employee's intentional tort). In this case, the court must inquire into the elements 
of those torts, including intent, to determine whether the tortfeasor’s conduct was deliberate or negligent. 
See Lewis v. United States, 194 F.2d 689, 694 (3d Cir. 1952) (shooting by sentry to stop fleeing car 
constitutes intentional tort because entailed excessive force); Hernandez v. United States, 465 F. Supp. 
1071, 1073-74 (D. Kan. 1979) (operation on wrong breast constitutes intentional tort because no consent). 
Even in this situation, however, intent is easily proven. See Lambertson v. United States, 528 F.2d 441,444 
(2d Cir.) (screaming "boo,” pulling hat over plaintiffs eyes, and riding plaintiff piggy-back constitute 
assault and battery because defendant’s actions, although intended in fun, caused offensive contact), cert, 
denied, 426 U.S. 921 (1976).

97. In many cases involving section 2680(h) the government-employed assailant may have been off- 

In negligently caused intentional tort cases under the FTCA, however, 
some courts adopting the employee/nonemployee approach have hesitated to 
find that the assailant had the requisite state of mind to commit an intentional 
tort. For example, in Moffit v. United States93 the plaintiff claimed she was 
injured when government negligence led to an attack by a postal employee 
with a history of mental problems.94 Although it relied on the Panella dicta, 
the court held that if the trier of fact determined that the assailant’s mental 
illness rendered him incapable of forming the specific intent to commit the 
assault and battery, section 2680(h) would not bar the claim.95 The dubi
ousness of this inquiry into intent highlights the inappropriateness of the 
employee/nonemployee distinction. Because the FTCA waives sovereign 
immunity for negligence, the courts should not be concerned with whether 
the assailant’s attack constituted an intentional tort; rather, they should focus 
solely on whether the government negligently failed to prevent that attack.96

Tortfeasor's status as government employee. Courts that rely on the
employee/nonemployee distinction have also been faced with the issue of 
whether an off-duty federal employee or an employee acting outside the scope 
of his employment is a federal employee for the purpose of the distinction.97 
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In Pennington v. United States,98 for example, the plaintiff argued that the 
claim should not be barred because the federal employee who committed the 
intentional tort was off-duty.99 The district court, the first court to decide this 
issue, ruled that the plaintiffs duty status was irrelevant for the purposes of 
section 2680(h) and thus held that section 2680(h) barred the plaintiff’s claim 
that the shooting death of her husband was the result of government 
negligence in supervising an off-duty federal officer.100 Observing that any 
duty the government might owe in properly hiring and training the officer 
would be the same regardless of whether he was on- or off-duty, the court 
reasoned that because section 2680(h) would bar a claim involving an on-duty 
assailant, the provision precluded a similar claim involving an off-duty 
assailant.101 The court concluded that “while it may be significant in a 
respondeat superior case to determine [whether the tortfeasor was on- or off- 
duty], it is not significant to do so when the negligence in hiring or training is 
the gist of the complaint.”102

duty or acting outside the scope of his employment when he commited the intentional tort. See Naisbitt v. 
United States, 611 F.2d 1350, 1351 (10th Cir.) (airmen off-duty when committed atrocities), cert, denied, 
101 S. Ct. 240 (1980); Underwood v. United States, 356 F.2d 92, 98-100 (5th Cir. 1966) (airman off base 
when shot wife); United States v. Shively, 345 F.2d 294, 296 (5th Cir.) (soldier in civilian clothes when 
issued handgun with which shot ex-wife), cert, denied, 382 U.S. 883 (1965); Pennington v. United States, 
406 F. Supp. 850, 851 (E.D.N.Y. 1976) (federal officer off-duty when killed plaintiffs decedent).

98. 406 F. Supp. 850 (E.D.N.Y. 1976).
99. Id. at 851. The assailant, a Deputy United States Marshal, was intoxicated at the time he shot 

plaintiffs decedent. Id. The plaintiff claimed that the United States negligently failed to supervise the 
officer and negligently allowed him to carry a weapon despite knowledge of his propensities toward 
violence and drunkenness. Id.

100. Id. at 852. The court attempted to find support for its holding in earlier cases, but in so doing 
misconstrued them. The court stated that the Fifth Circuit had faced the on-duty/off-duty distinction in 
twc cases involving off-duty assailants, Underwood v. United States, 356 F.2d 92 (5th Cir. 1966) and 
United States v. Shively, 345 F.2d 294 (5th Cir.), cert denied, 382 U.S. 883 (1965). 406 F. Supp. at 852. The 
Pennington court noted that although the Underwood court relied on the assailant’s off-duty status to 
uphold the negligence claim, the Shively court found that the assailant’s duty status was irrelevant and 
therefore dismissed the claim. 406 F. Supp. at 852. The Pennington court then insisted that Shively stated 
the correct rule. Id.

In fact, however, neither the Shively court nor the Underwood court concerned itself with the assailant's 
duty status. Although in Shively the assailant apparently was dressed in civilian clothes when issued the 
pistol, the court ascribed no significance to this fact. See United States v. Shively, 345 F.2d at 296. The 
court discussed army regulations governing the issuance of firearms to off-duty soldiers, but only to decide 
whether the government was negligent in furnishing the gun. Id. Indeed, most of the opinion centers on 
whether the government had violated a legal duty and proximately caused the plaintiffs injury. Id. at 296- 
97. Without further discussing the assailant’s duty status, the court dismissed the negligence claim on the 
ground that the federal actions did not proximately cause the attack. Id. at 297. For a further discussion of 
the case, see note 122 infra.

Similarly, the Underwood court relied solely on a duty/causation analysis to permit the plaintiffs claim 
and did not distinguish between on- and off-duty assailants. See Underwood v. United States, 356 F.2d at 
98-100. In fact, the central issue in that case was whether the Air Force was negligent in returning the 
airman to active-duty status. Id. at 98. It is thus not “obvious,” as the Pennington court stated, 406 F. 
Supp. 852, that the Underwood court considered the off-duty airman to be in a category with nonemployees 
for the purposes of section 2680(h) because the Underwood court ascribed no significance to the assailant's 
duty status.

101. 406 F. Supp. at 852.
102 Id. The Tenth Circuit approved the Pennington analysis in Naisbitt v. United States, 611 F.2d 

1350, 1353-54 & n.2 (10th Cir.), cert, denied, 101 S. Ct. 240 (1980). The Naisbitt court held that section 
2680(h) barred the claim that the government negligently failed to prevent atrocities committed by two off- 
duty airmen. Id. at 1353-54.
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In Gale v. United States,'03 however, another district court reached the 
opposite conclusion. Focusing on the scope of the assailant’s employment, the 
court held that section 2680(h) did not bar a plaintiff raped by an off-duty 
marine from claiming that the government was negligent in supervising and 
administering medical treatment to the marine.104 Stressing the doctrine of 
respondeat superior, the court observed that not all torts committed by federal 
employees are attributable to the government.105 Because the marine acted 
outside the scope of his employment when he committed the rape, the court 
refused to impute that tort to the government.106 Instead, the court concluded 
that negligence was the only basis for government liability and, therefore, that 
section 2680(h) did not bar the negligence claim.107

The dispute between Gale and Pennington illustrates the confusion and 
uncertainty that accompanies the employee/nonemployee distinction. In 
recognizing that the doctrine of respondeat superior is indeed the basis for the 
distinction,108 the Gale court correctly concluded that the employee/nonem
ployee approach allows suits for negligence when the assailant acts outside the 
scope of his employment. The approach bars negligence suits only when, in 
the absence of section 2680(h), the plaintiff could have brought an intentional 
tort claim against the government. Such a claim would not lie if the assailant, 
albeit a government employee, did not act within the scope of his employment 
when he committed the assault.109

The Gale analysis also illustrates the potential for confusion in the 
employee/nonemployee approach because of the complex determination of 
whether an employee has acted within the scope of his employment when 
committing a tort.110 Some courts may well find that whenever a government

103. 491 F. Supp. 574 (D.S.C. 1980).
104. Id. at 576-78. The court flatly rejected the analysis tn Pennington and Naisbitt. Id. at 578.
105. Id. at 576.
106. The court stated:

Just as the United States would not be liable under respondeat superior for an assault 
committed by a non-employee, it would also not be liable under respondeat superior for an 
assault committed by a government employee acting outside the scope of his employment at 
the time of the commission of the act.

Id. at 576.
107. Id. at 578.
108. See notes 69-72, 77-79 supra and accompanying text (doctrine of respondeat superior basis for 

employee/nonemployee approach).
109. As Dean Prosser has explained, when the employee acts outside the scope of his employment, 

liability for his intentional tort is not attributable to his employer because the employee "is considered in 
the ordinary case to have departed from his employment." W. Prosser, supra note 5, § 69, at 465. The 
Restatement of Agency further explains that the “[cjonduct of [an employee] is not within the scope of 
employment if it is different in kind from that authorized, far beyond the authorized time or space limits, or 
too little actuated by a purpose to serve the [employer].’’ Restatement (Second) of Agency § 228(2) 
(1958). Under this definition, a court would deem an assault and battery committed by an off-duty marine 
to be outside the scope of his employment and, therefore, not attributable to the government. Gale v. 
United States, 491 F. Supp. at 576.

110. See W. Prosser, supra note 5, § 70, at 460 (courts must take many factors into account in 
determining scope of employment). The Restatement of Agency provides the following rule for determining 
whether conduct is within the scope of employment:

I) Conduct of [an employee] is within the scope of employment if and only if: 
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employee violently attacks another person the employee is acting outside the 
scope of his employment.* 111 The majority of courts, however, find that even 
intentionally tortious conduct is within the scope of employment.112 Thus, the 
Gale approach would lead courts further down the Panella road to substitut
ing the doctrine of respondeat superior for cogent analysis based on accepted 
tort principles.113

a) it is the kind he is employed to perform;
b) it occurs substantially within the authorized time and space limits;
c) it is actuated, at least in part, by a purpose to serve the [employer], and
d) if force is used intentionally by the [employee] against another, the use of force is not 
unexpectable by the [employer].

Restatement (Second) of Agency § 228(1) (1958).
111. Dean Prosser has noted, “[w]here the conduct of the [employee] is unprovoked, highly unusual, 

and quite outrageous, there has been something of a tendency [by courts] to find that this tn itself is 
sufficient to indicate that [the employee acted outside the scope of his employment].” W. Prosser, supra 
note 5, § 70, at 465. See, e.g., Naisbitt v. United States, 611 F.2d 1350, 1351 (10th Cir.) (murder and rape), 
cert, denied, 101 S. Ct. 240 (1980); Underwood v. United States, 356 F.2d 92, 98-100 (5th Cir. 1966) 
(shooting); United States v. Shively, 345 F.2d 294, 296 (5th Cir.) (murder), cert, denied, 382 U.S. 883 
(1965); Pennington v. United States, 406 F. Supp. 850, 851 (E.D.N.Y. 1976) (murder).

112. See Restatement (Second) of Agency § 231 (act may be within scope of employment even 
though “consciously criminal or tortious”). Moreover, at least in less violent contexts, modern courts tend 
to define scope of employment broadly to enlarge the employer’s responsibility for the employee’s 
intentional torts. Ira S. Bushey & Sons, Inc. v. United States, 276 F. Supp. 518, 527 (E.D.N.Y. 1967). Cases 
involving the FTCA evidence this trend. See Hatahley v. United States, 351 U.S. 173, 180-81 (1956) 
(wrongful confiscation and destruction of horses by federal agents attempting to enforce range law within 
scope of employment); United States v. Stewart, 201 F.2d 135, 137-38 (5th Cir. 1953) (accidental shooting 
of plaintifTby federal border patrolman who fired gun to scare away dogs within scope of employment); Ira 
S. Bushey & Sons. Inc. v. United States, 276 F. Supp. 518, 526-30 (E.D.N.Y. 1967) (capsizing vessel by 
drunken coast guardsman who opened dry dock valves within scope of employment).

113. Although the court in Gale found that section 2680(h) does not bar the negligence claim, its 
analysis in some instances could require the dismissal of that claim on the merits. Courts may consider the 
employee’s tort within the scope of his employment and thus attributable to the federal employer if the 
government could foresee the tortious act. See Restatement (Second) of Agency § 231, Comment a 
(1958) (employer not responsible for employee's acts “clearly inappropriate to or unforeseeable in" 
performing job). Accordingly, if a court employing the Gale approach considered the employee’s act 
unforeseeable and therefore not attributable to the government, only the negligence claim would lie against 
the government. In considering the merits of such a negligence claim, a court may hold that the 
government violated a duty of care and proximately caused the plaintiffs injury only after concluding that 
the intervening assault and battery was foreseeable. See notes 133-42 infra and accompanying text 
(discussing elements of negligence). A court using the Gale approach, having already found that the 
intentional tort was unforeseeable for purposes of determining the scope of the assailant's employment, 
may thus find the tort unforeseeable for purposes of determining negligence and dismiss the plaintiffs 
claim.

114. See Gibson v. United States, 457 F.2d 1391, 1394 (3dCir. 1972) (government exerts strong degree 
of control over Job Corps trainees).

In addition to the above mentioned complexity, the employee/nonem- 
ployee approach creates troubling incongruities. Under the approach, the 
government must scrutinize the behavior of individuals not in its employ, 
such as the hospital inmate in Panella, but need not scrutinize the behavior of 
its own employees over whom it may exert a greater degree of control.114 
Moreover, by focusing on the technical elements of an intentional tort and on 
the scope of employment, the employee/nonemployee approach creates 
inequities among plaintiffs injured by the same government negligence. For 
example, consider the hypothetical case in which two patients, A and B, 
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undergo psychiatric treatment in a Veteran’s Administration (VA) Hospital. 
Assume further that both patients have a history of violent behavior if not 
restrained, and the only difference between the two is that patient A is 
currently enlisted in the armed services and patient B was discharged some 
time ago. Both escape and secure weapons through the negligence of VA 
officials. Under Panella a civilian injured by B would have a cause of action 
against the government for negligence. A person injured by A, however, 
would probably find his claim for the same negligence barred by section 
2680(h) unless the court were to find that A did not have the requisite intent 
to commit an assault and battery or the court were to conclude that A was off- 
duty and acted outside the scope of his employment. Thus, the current state of 
the law, as represented by the employee/nonemployee approach, allows some 
plaintiffs to recover for government negligence but prohibits the compensa
tion of others because of fine factual distinctions and differing interpretations 
of their legal significance. The FTCA does not permit the government’s 
liability to turn on such technicalities. Rather, the courts should focus solely 
on the government’s violation of a duty of due care.

C. THE DUTY/CAUSATION APPROACH

A few courts have employed the duty/causation approach, which focuses 
on the plaintiffs negligence claim rather than on the intentional tort. 
Notwithstanding the intentional tort exception, these courts allow the 
plaintiffs negligence claim to proceed if the government arguably had a legal 
duty to prevent the assailant’s behavior and if the government’s failure to 
discharge that duty proximately caused the plaintiffs injury. In focusing on 
duty and causation, however, these courts have not adequately identified the 
parameters of the assault and battery exception in section 2680(h).

The Fifth Circuit has confronted the claim of negligently caused assault 
and battery several times. In Fair v. United States,115 decided in 1956, the 
court held that the complaint properly alleged that the government negligent
ly released from a mental hospital an airman who subsequently killed a 
nurse.116 The court, however, did not address the possible application of 
section 2680(h).117 In more recent years, the Fifth Circuit has recognized the 
potential application of section 2680(h) but has continued to analyze the cases 
primarily through the duty/causation approach.

In Underwood v. United States,for example, an airman with a history of 
mental problems shot his wife after the army issued him a revolver in

1 15. 234 F.2d 288 (5th Cir. 1956).
116 Id. at 296. The airman, an Air Force captain, had previously threatened the nurse. Id. at 290. 

Doctors at the hospital and other military officers had known of the threats and had promised to warn 
agents guarding the nurse of the captain’s release, but had failed to do so. Id. The plaintiff based the 
negligence claim on the government’s release of the airman with knowledge of his homicidal tendencies, 
failure to examine the airman adequately, and failure to give the promised warning. Id.

117 The government argued that the discretionary function exception barred an attack on the 
diagnosis, care, and treatment of the airman, but the court found this exception inapplicable. Id. at 290, 
294. The government apparently did not argue that section 2680(h) barred the negligence claim, and the 
court did not raise the issue. A court does have the power sua sponte to dismiss a claim of negligently 
caused assault and battery under section 2680(h) because the provision affects subject matter jurisdiction. 
See Louisville & Nashville R.R. v. Motley, 211 U.S. 149, 152 (f908) (court may on own motion dismiss 
claim for lack of subject matter jurisdiction).

118. 356 F.2d 92 (5th Cir. 1966).
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violation of military regulations.119 The court ruled that the government had a 
legal duty to take precautions restricting access to military weapons and 
found the government’s negligence to have proximately caused the plaintiffs 
injuries.120 The Underwood court, however, went on to discuss the intentional 
tort exception in some detail. Although acknowledging the holding of 
Panella, the court, without stating any reasons, declined to adopt the Panella 
dictum.121 Thus, the Underwood court may simply have failed to appreciate 
the applicability of the employee/nonemployee approach.122

Like the Fifth Circuit, the Third Circuit has relied primarily on the 
duty/causation approach, but has confused its analysis by incorporating 
elements of the employee/nonemployee approach. In Gibson v. United 
States,123 the Third Circuit considered a claim that federal negligence allowed 
a Job Corps trainee to attack an instructor.124 The court held that section 
2680(h) did not bar the negligence claim and provided two arguments to 
support its holding.125 First, the court found that government knowledge that

119. Id. at 94-97. The army issued the revolver to the airman just after his release from the base 
psychiatric clinic. Id. The airman shot his wife, acting on previous threats that the wife had revealed to the 
airman's superiors. Id. at 95-96.

120. Id. at 98-99. The court found that the government was negligent in failing to inform proper 
authorities of the airman’s condition prior to his release and in issuing him a revolver contrary to 
regulations. Id. The court also found that under Alabama law a plaintiff may recover when government 
negligence leads to a foreseeable criminal act that injures the plaintiff. Id. at 99

121. The court first recognized that section 2680(h) applies to "’assaults by government agents, not to 
assaults by third parties which the government negligently fails to prevent,"’ but did not proceed to apply 
the employee/nonemployee distinction. 356 F.2d at 100 (quoting Muniz v. United States, 305 F.2d 285, 
286 (2d Cir. 1962), aff d, 374 U.S. 150 (1963)). Similarly, the court discussed the holding in Panella that 
government negligence leading to a private citizen's intentional tort is actionable, id., but the court did not 
recognize that Panella, in dictum, indicated that government negligence leading to an intentional tort by a 
federal employee is not actionable. See notes 65-75 supra (discussing Panella dictum). The Underwood 
court's superficial treatment of section 2680(h) may stem from the government’s failure to brief the issue. 
See 356 F.2d at 100 (government did not argue applicability of § 2680(h)).

122. Alternatively, the court may not have considered the airman/assailant to be an employee who 
acted within the scope of his employment. See Pennington v. United States, 406 F. Supp. 850, 852 
(E.D.N.Y. 1976) (Underwood court considered assailant nonemployee because of off-duty status). 
Although the Underwood court noted that the government had returned the airman to active-duty status, 
the court did not discuss further whether the assailant acted within the scope of his employment when he 
committed the tort. 356 F.2d at 98. Thus, despite the Pennington opinion, the Underwood court probably 
did not consider the assailant’s employment status significant.

In an earlier case, the Fifth Circuit also disposed of the negligently caused assault and battery in a 
confusing manner. In United States v. Shively, 345 F.2d 294 (Sth Cir.), cert, denied, 382 U.S. 883 (1965), 
the army, contrary to regulations, custom, and practice, issued an off-duty soldier a pistol. Id. at 296. The 
soldier then shot his ex-wife, acting on previous threats that she had related to his superiors. Id. at 295-96. 
Using the duty/causation approach, the Shively court found that the government negligently issued the 
pistol, but that under Georgia law an intervening illegal act by a third person breaks the causal link 
between the negligence and the injury. Id. at 296-97. Accordingly, the court dismissed the claim.

After apparently embracing the duty/causation approach, however, the court added a brief, alternative 
ruling based on the employee/nonemployee approach that the negligence claim was “a ‘claim arising out of 
assault,’ which is . . . specifically excepted from recovery under ... § 2680(h).” Id. at 297. The Underwood 
court dismissed this discussion of section 2680(h) in Shively as dictum, insisting that the Shively court in 
fact based its decision on the absence of a causal connection between the government's negligence and the 
plaintiffs injury. Underwood v. United States, 356 F.2d at 100; see Naisbitt v. United States, 611 F.2d 
1350, 1355 (10th Cir.) (Shively did not squarely address applicability of § 2680(h) when assailant is 
government employee), cert, denied, 101 S. Ct. 240 (1980).

123. 457 F.2d 1391 (1972), rev'd on other grounds, 561 F.2d 1237 (3d Cir. 1977).
124. Id. at 1392-93.
125. Id. at 1394-95.
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the trainees were “dangerous and violence prone,” along with the govern
ment’s decision to supervise the employees, resulted in a duty to protect the 
instructors from harm.126 Apparently embracing the duty/causation ap
proach, the court concluded that “the injury arose out of the basic negligence 
of the United States and [that] the attack was the foreseeable consequence of 
the original misconduct.”127 In its second argument, however, the court 
analyzed whether the attack constituted an intentional tort and thus seemed 
to adopt the employee/nonemployee approach. Inquiring whether the in
structor’s injury "[arose] out of an assault or battery” under section 2680(h), 
the court observed that the trainee may have been using narcotics at the time 
and concluded that "the requisite mental element necessary for the battery 
may well [have] be[en] absent.”128

The court’s inclusion of the intentional tort analysis betrays confusion. The 
duty/causation approach alone was sufficient to sustain their decision to 
allow the negligence claim. Nevertheless, in examining from which tort the 
injury arose and in inquiring into the assailant’s mental state, the court 
apparently flirted with the employee/nonemployee approach.129

Thus, courts adopting the duty/causation approach have failed to address 
the Panella analysis adequately. This failure may explain why the majority of 
courts have declined to follow them.130 Nevertheless, the duty/causation

126 Id. at 1393-95. The court added that the government’s “duty to control the conduct of the trainees 
is even stronger since they were allegedly employees of the United States and definitely under its control.” 
Id. at 1394. The court did not clearly decide whether the trainees were employees. See id. (terming 
enrollees “allegefd] employees"); id. at 1396 (trainees were under care of government in controlled 
environment). Compare Economic Opportunity Act, § 2, 42 U.S.C. § 2727(a)(3) (repealed 1974) (Job 
Corps enrollees are employees of government for purposes of FTCA) with Naisbitt v. United States, 611 
F.2d 1350, 1355 n.4 (10th Cir.) (assailant in Gibson not employee), cert, denied, 101 S. Ct. 240 (1980).

127. 457 F.2d at 1395 (emphasis added). Thus, the court found that the occurrence of the assault and 
battery did not break the causal link between the government’s negligence and the plaintiffs injury. Id. at 
1395.

128. Id. at 1396; accord, Moffit v. United States, 430 F. Supp. 34, 38 (E.D. Tenn. 1976) (adopting 
employee/nonemployee approach but concluding that § 2680(h) would not bar negligence claim if federal 
employee lacked requisite mental state to commit intentional tort).

129. The court subsequently discussed case law but did little to clarify its analysis of section 2680(h). 
For example, in distinguishing a decision holding that section 2680(h) precluded a negligence claim, the 
court returned to the duty/causation approach by stressing that the facts before it presented a more 
compelling case of government negligence. 457 F.2d at 1396. The court distinguished Collins v. United 
States, 259 F. Supp. 363 (E.D. Pa. 1966), describing it as a case that primarily involved a federal employee's 
assault and battery with only a “conclusory allegation" that the government was negligent. Gibson v. 
United States, 457 F.2d at 1396. The court distinguished several other cases on the grounds that they 
concerned nonfederal employees, but the court did not discuss the significance of employment status or cite 
Panella. Id.

Relying on Gibson, the district court in Bryson v. United States, 463 F. Supp. 908 (E.D. Pa. 1978), 
adopted the duty/causation approach without mentioning the employee/nonemployee distinction. Id. at 
912. In Bryson the plaintiffs decedent was killed by an intoxicated soldier who had a history of behavioral 
and emotional problems. Id. at 910. The plaintiff alleged government negligence in failing to recruit 
individuals of average maturity and intelligence, in recruiting the assailant, and in allowing soldiers access 
to intoxicating beverages without safeguarding against abuse. Id. at 910-11. The court dismissed the 
government’s section 2680(h) argument, holding that the plaintiff stated a cause of action for negligence. 
Id. at 912. Nevertheless, the court found that the discretionary function exception barred those negligence 
claims that involved broad policy decisions. Id. at 911-12.

130. For example, the Tenth Circuit declined to follow the Fifth Circuit’s ruling in Fair v. United 
States, 234 F.2d 288 (5th Cir. 1956), that section 2680(h) does not bar negligence claims, because Fair "did 
not address the employee-non-employee issues." Naisbitt v. United States, 611 F.2d 1350, 1355 n.3, 1356 
(10th Cir ), cert, denied, 101 S. Ct. 240 (1980).
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approach is more sound than the employee/nonemployee approach. To the 
extent that courts using this approach analyze the cases in terms of duty and 
proximate cause, they avoid the focus on technical elements of intentional 
torts and on the scope of employment that has marred the employee/nonem
ployee approach. Moreover, these courts instinctively realize that the plain
tiff, in pleading negligence, is not attempting to circumvent section 2680(h) 
because the claim arises from the government negligence that led to the 
assault and battery rather than the conduct of the assailant.131 These courts 
further realize that when federal negligence leads to a foreseeable assault and 
battery, the intentional tort generally does not overbear the negligence 
claim.132 Finally, focusing on the plaintiffs claim of negligence rather than on 
the potential claim of an intentional tort enables courts to enforce the duties 
that Congress intended to be enforced in waiving sovereign immunity from 
negligence suits.

131. See Underwood v. United States, 356 F.2d 92, 98-100 (5th Cir. 1966) (evaluating negligence claim; 
rejecting application of § 2680(h) “exception of a 'claim arising out of assault’”); Fair v. United States, 234 
F 2d 288, 296 (5th Cir. 1956) (holding complaint of negligence sufficient to state claim for relief; ignoring § 
2680(h)); Bryson v. United States, 463 F. Supp. 908, 911-12 (E.D. Pa. 1978) (evaluating negligence claim; 
rejecting 2680(h) exception because plaintiffs injuries had “roots in [government] negligence").

132. See Gibson v. United States, 457 F.2d 1391, 1395 (3d Cir. 1972) (assailant’s attack does not sever 
causal relation between government negligence and plaintiffs injury when attack was foreseeable result of 
negligence), rev'd on other grounds, 567 F.2d 1237 (3d Cir. 1977); Underwood v. United States, 356 F.2d at 
99 (under applicable state law. negligence actionable when leads to foreseeable criminal acts injuring 
plaintiff). But see United States v. Shively, 345 F.2d 294, 296-97 (5th Cir.) (alternative holding) (under 
applicable state law, intervening intentional and illegal act severs link between negligence and plaintiffs 
injuries), cert, denied, 382 U.S. 883 (1965).

133. Dean Prosser has identified the following elements of a cause of action in negligence:

IV. Operation of the Duty/Causation Approach 

a. the application of traditional tort law

The duty/causation approach, suggested by this note and used by a 
minority of courts, consists simply of applying traditional tort principles and 
thus does not entail any substantive change in tort law. Under this approach, 
federal courts will focus solely on the viability of the plaintiffs negligence 
claim and determine whether government agents owed a duty of care to the 
plaintiff and, if so, whether the violation of that duty proximately caused the 
plaintiffs injuries. If the plaintiffs allegations satisfy these elements, section 
2680(h) will not bar the claim. This approach eliminates the artificial and 
technical distinctions that have burdened courts using the employee/nonem
ployee approach. Questions concerning the assailant’s mental state, his on- or 
off-duty status, and the scope of his employment have no relevance in 
evaluating the plaintiffs claim.

In considering the duty of care, courts evaluate (1) whether the federal 
agents could or should reasonably foresee the occurrence of the intervening 
act; (2) what degree of care was reasonably necessary to prevent the 
intervening act; and (3) whether the agents met the required degree of care.133 
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When such a duty arises in the context of a negligently caused intentional 
tort, it may take one of several forms. Courts have recognized a duty to 
control a dangerous person,134 135 to prevent a criminal act from occurring,133 t0 
warn individuals of an impending crime,136 and to prevent a dangerous person 
from gaining access either to weapons or to potential victims.137 The existence 
of any of these obligations, of course, depends on whether the negligent actor 
could reasonably have foreseen the conduct of the intervening actor.138

(1) A duty, or obligation, recognized by the law, requiring the actor to conform to a certain 
standard of conduct, for the protection of others against unreasonable risks.
(2) A failure on his part to conform to the standard required. . . .
(3) A reasonably close causal connection between the conduct and the resulting injury. This is 
what is commonly known as "legal cause" or "proximate cause.”
(4) Actual loss or damage resulting to the interests of another.

W Prosser, supra note 5, § 30, at 143.
134. See Austin W. Jones Co. v. State, 122 Me. 214, 226, 119 A. 577, 582-83 (1923) (hospital negligent 

in furloughing insane patient who destroyed plaintiffs property).
135. See Kinsey v. Hudson & Manhattan R.R., 130 N.J.L. 285, 288-89, 32 A.2d 497, 498 (1943) 

(conductor negligent when failed to protect plaintiff from attack by intoxicated passenger).
136. See Tarasoff v. Regents of the Univ, of Cal., 17 Cal. 3d 425, 435, 551 P.2d 334, 340, 131 Cal. Rptr. 

14, 20 (1976) (psychotherapist negligent in failing to warn plaintiff endangered by patient).
137. See May v. Goulding, 365 Mich. 143, 146-47, 111 N.W.2d 862, 863-64 (1961) (parent negligent if 

made gun accessible to mentally deficient child); Joachim v. State, 180 Misc. 963, 967, 43 N.Y.S.2d 167, 
170 (N.Y. Ct. Cl. 1943) (hospital negligent in allowing insane patient with violent tendencies into visiting 
room).

138. See Restatement (Second) of Torts § 3O2A-B (1965) (negligent act or omission may involve 
unreasonable risk of harm to another through foreseeable negligence or criminal act of third person); id. § 
319 (duty of care arises when individual takes charge of another having dangerous propensities).

139. W. Prosser, supra note 5, § 43. at 267.
140. With respect to negligent acts, the Restatement of Torts provides:

An act or omission may be negligent if the actor realizes or should realize that it involves an 
unreasonable risk of harm to another through the negligent or reckless conduct of the other or 
a third person. . . .
Comment c. The actor may have special knowledge of the qualities and habits of a particular 
individual ... or he may have special warning that the individual is or is about to be negligent 
or reckless in the particular case.

Restatement (Second) of Torts § 3O2A (1965). Similarly, with respect to intentional acts, the 
Restatement provides:

An act or omission may be negligent if the actor realizes or should realize that it involves an 
unreasonable risk of harm to another through the conduct of the other or a third person 
which is intended to cause harm, even though such conduct is criminal.

Id. § 3O2B. See generally W. Prosser, supra note 5, § 44. at 272 (scope of proximate cause when 
intervening act occurs); 2 F. Harper & F. James, supra note 27, § 20.1-20.5 (same). To illustrate, if A 
orders B out of a car on an isolated stretch of highway that A knows is frequented by dangerous 
individuals, and B subsequently is attacked, A's act may be the proximate cause of the injury although the 
attacker is the direct or immediate cause.

Foreseeability also determines whether the breach of a duty to use due care 
proximately caused the plaintiffs injury.139 The intervention of a negligent, 
intentional, or criminal act between the defendant’s negligence and the injury 
to the plaintiff does not necessarily relieve the defendant of liability.140 One 
who can reasonably foresee that failure to exercise due care may result in an 
intervening act has a legal obligation to exercise that care, and his failure to do 
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so constitutes the legal cause of any injury resulting from the act.141 On the 
other hand, when the intervening act is unforeseeable, no duty to prevent it 
arises.142

Analysis of cases that involve negligence and assault and battery within the 
traditional framework of duty and causation comports fully with general state 
tort principles. This consistency is significant because the FTCA expressly 
incorporates state tort law to allow federal courts to enforce the legal duties 
that state courts in similar circumstances would enforce.143 One such duty 
appears in recent state court decisions that expand tort liability on the basis of 
the common law concept that an individual may have a duty to prevent the 
criminal act of another when some special relationship exists between the 
parties.144 Although common law courts confined the concept to specified 
relationships, such as innkeeper-guest or common carrier-passenger,145 mod
ern courts have focused on the interests and expectations of the parties as well 
as on social and economic factors in recognizing that other relationships give 
rise to liability.146 These courts find that certain individuals, such as landlords

141 F. Harper & F. James, supra note 27, § 20.5, at 1142; Restatement (Second) of Torts, §§ 
3O2A-B (1965).

142. W. Prosser, supra note 5, § 43, at 250.
143. Section 1346(b) provides federal liability for

the negligent or wrongful act or omission of any employee of the Government while acting 
within the scope of his office or employment, under circumstances where the United States, if 
a private person, would be liable to the claimant in accordance with the law of the place where 
the act or omission occurred.

28 U.S.C. § 1346(b) (1976) (emphasis added); see Laird v. Nelms, 406 U.S. 797, 801 (1972) (Congress 
intended to permit liability for federal employee’s wrongful conduct when government liable under state 
doctrine of respondeat superior). See generally Indian Towing Co. v. United States, 350 U.S. 61, 64-65 
(1955) (FTCA imposes same liability on government as on private individual under like circumstances).

144. The Restatement of Torts provides:

There is no duty to control the conduct of a third person as to prevent him from causing 
physical harm to another unless

a) a special relationship exists between the actor and the third person which imposes a duty 
upon the actor to control the third person’s conduct, or
b) a special relationship exists between the actor and the other which gives to the other the 
right to protection.

Restatement (Second) of Torts § 315 (1965).
145. See, e.g., Mrzlak v. Ettinger, 25 III. App. 3d 706, 712-13, 323 N.E.2d 796, 800(1975) (innkeeper 

required to protect guests against third-party attacks); Quigley v. Wilson Line of Mass., 338 Mass. 125, 
128, 154 N.E.2d 77, 79 (1958) (common carrier required to protect passengers against third-party attacks); 
David v. Missouri Pac. R.R., 328 Mo. 437, 445-46, 41 S.W.2d 179, 182 (1931) (employer required to 
protect employee against third-party attacks), rev'd on other grounds, 284 U.S. 460 (1932); Restatement 
(Second) of Torts § 3O2B, Comment e(B) (1965) (special relationships that create duty to prevent 
criminal conduct of third persons include common carrier and passenger, innkeeper and guest, employer 
and employee, possessor of land and invitee, bailee and bailor). See generally W. Prosser, supra note 5, § 
33, at 174-76 (discussing special relationships giving rise to duty of care).

146. See, e.g., Tarasoff v. Regents of the Univ, of Cal., 17 Cal. 3d 425, 435, 439, 551 P.2d 334, 340, 343, 
131 Cal. Rptr. 14, 23, 25 (1976) (psychotherapist required to protect third persons against danger from 
threatening patient); Florida First Nat'l Bank v. City of Jacksonville, 310 So. 2d 19, 25 (Fla. App. 1975) 
(police required to protect children from parental beating when aware of abuse); McLeod v. Grant County 
School Dist., 42 Wash. 2d 316, 319-20, 255 P.2d 360, 362 (1953) (school district required to protect 
students from other students); Bazyler, The Duty to Provide Adequate Protection: Landowner's Liability for 
Failure to Protect Patron- from Commercial Attack, 21 Ariz. L. Rev. 727, 737-45 (1979) (proposing 
totality of circumstances test to allocate losses and deter criminal conduct more effectively). 
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in high crime areas,147 are better able to foresee and prevent attacks148 and to 
allocate the cost burden throughout a greater portion of society.149 As a result, 
courts impose a duty on the individuals to take preventive actions.150 Courts 
should also recognize that the federal government and its employees are 
similarly in a special relationship because the government may be able to 
foresee and prevent employee misconduct and thus to allocate the costs 
throughout society.

Moreover, within the context of the employer-employee relationship, state 
courts do not dismiss negligence claims against an employer merely because 
the plaintiff could have sued the employee directly for the assault and battery. 
Instead, the courts realize that the employer may be liable for negligence in 
his own right.151 Similarly, federal courts have used this approach to permit 
claims that the government’s negligence led to an intentional tort by a 
nongovernment assailant.152 Using the duty/causation approach in interpret
ing section 2680(h) to allow claims that federal negligence led to a federal 
employee’s assault and battery would more completely incorporate state tort 
principles and would realize Congress’ intent to make federal negligence 
actionable.

147 The landlord-tenant area, which courts at common law did not consider a special relationship, has 
become a fertile field for the court to apply this new approach. Compare Goldberg v. Housing Auth. of 
Newark, 38 N.J. 578, 588, 186 A.2d 291, 296 (1962) (landlord not liable for failure to provide guard for 
tenants) with Kline v. 1500 Mass. Ave. Apt. Corp., 439 F.2d 477, 488 (D.C. Cir. 1970) (landlord required 
to protect tenants when aware of prior attack in hallway). See Stalmack, The Illinois Landlord’s Obligation 
to Protect Persons on his Premises Against the Criminal Activities of Third Persons, 68 III. B.J. 668, 668 
(1980) (duty landlord owes tenant depends on foreseeability of criminal activity and social policy 
considerations); cf. Fager, Liability of Business Proprietors for Criminal Acts of Third Persons, 29 Fed'n OF 
Ins. Counsel Q. 29, 29 (1978) (business proprietors increasingly held liable for criminal attacks on 
customers).

148. See Kline v. 1500 Mass. Ave. Apt. Corp., 439 F.2d at 481 (landlord required to protect tenants 
when aware of prior attack in hallway); Samson v. Saginaw Professional Bldg., Inc., 393 Mich. 393, 407, 
224 N.W.2d 843, 849-50 (1975) (landlord required to protect tenants from mentally ill patients when 
psychiatric clinic located in building); Braitman v. Overlook Terrace Corp., 68 N.J. 368, 387, 346 A.2d 76, 
86 (1975) (dictum) (landlords may be required to protect tenants because of rising crime rates).

149. See Kline v. 1500 Mass. Ave. Apt. Corp., 439 F.2d at 488 (landlord required to protect tenant 
from attacks by third persons because landlord in best position to take appropriate action and allocate costs 
among tenants); cf. Smith v. Arbaugh’s Restaurant, Inc., 469 F.2d 97, 101-02 (D.C. Cir. 1972) (landlord 
may be liable when building inspector slipped and fell because giving landlord duty of reasonable care 
under all circumstances most effective way to allocate costs of injury); Rowland v. Christian, 69 Cal. 2d 
108, 113, 118, 443 P.2d 561, 564, 567-68, 70 Cal. Rptr. 97, 100, 103 (1968) (en banc) (tenant may be liable 
when guest injures himself if tenant uninsured).

150. See notes 148-49 supra (citing cases).
151. See, e.g., Svacek v. Shelley, 359 P.2d 127, 130-31 (Alaska 1961) (employer who knew of 

employee/plumber’s violent propensities liable for injuries inflicted on plaintiff); McArthur Jersey Farm 
Dairy, Inc. v. Burke, 240 So. 2d 198, 201-02 (Fla. Dist. Ct. App. 1970) (dairy that knew of employee’s 
reckless driving liable when plaintiff struck by car); Murray v. Modoc St. Bank, 181 Kan. 642, 654, 313 
P.2d 304, 309 (1957) (bank that knew of employee's violent propensities may be liable for injuries inflicted 
on plaintiff); 5 M. Bender, Personal Injury § 1.04, at 92; § 1.05, at 101 (1972) (employer liability for 
employee's intentional tort may be predicated on employer's negligence rather than doctrine of respondeat 
superior).

152. See note 7 supra (citing cases).
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B. THE EFFECT OF THE DUTY/CAUSATION APPROACH

Many of the cases decided under section 2680(h) involve dangerous 
individuals with histories of mental problems or drug or alcohol abuse.153 
Additionally, many of these cases arise when the assailant’s government 
employment has placed him in proximity to the public154 or entitled him to 
bear arms.155 The federal government should bear the responsibility for the 
unfortunate conjunction of these events. Courts should recognize that a duty 
arises to take reasonable steps to prevent misconduct when the government 
knows or should know that certain employees are dangerous or must perform 
potentially dangerous tasks. When the tasks that employees must perform do 
not invite dangerous conduct, due care may require only that government 
agents recognize dangerous propensities that actually appear in their employ
ees and then take appropriate steps to prevent possible harm.156 In other 
situations, such as when government service requires the use of arms, this 
duty may constitute an affirmative obligation to ensure the mental stability of 
employees157 or to restrict their access to weapons.158 159

153. See, e.g.. Gibson v. United States, 457 F.2d 1391, 1393 (1972) (assailant addicted to drugs), rev'd 
on other grounds, 567 F.2d 1237 (3d Cir. 1977); Fair v. United States, 234 F.2d 288, 290 (5th Cir. 1956) 
(assailant mentally disturbed); Bryson v. United States, 463 F. Supp. 908, 910 (E.D. Pa. 1978) (assailant 
mentally unstable and intoxicated).

154. See Moffit v. United States, 430 F. Supp. 34, 37 (E.D. Tenn. 1976) (postal worker).
155. See Naisbitt v. United States, 611 F.2d 1350, 1351 (10th Cir.) (airmen), cert, denied, 101 S. Ct. 240 

(1980); Underwood v. United States, 356 F.2d 92, 94 (5th Cir. 1966) (airman); United States v. Shively, 345 
F.2d 294, 295 (5th Cir.) (soldier), cert, denied, 382 U.S. 883 (1965).

156. For example, in Moffit v. United States, 430 F. Supp. 34 (E.D. Tenn. 1976), the court allowed the 
plaintiff to claim that officials should have recognized the dangerous propensities of a postal worker who 
assaulted her and should have removed him from the position. Id. at 37.

157. For example, in Bryson v. United States, 463 F. Supp. 908 (E.D. Pa. 1978), the court allowed the 
plaintiff to proceed with the claim that the government was negligent in hiring and retaining a soldier with 
a history of behavioral problems who, while intoxicated, killed another soldier. Id. at 910.

158. See Underwood v. United States, 356 F.2d 92, 97-98 (5th Cir. 1966) (government has duty to abide 
by restrictions on access of soldiers to weapons); United States v. Shively, 345 F.2d 294, 296 (5th Cir.) 
(same), cert, denied, 382 U.S. 883 (1965).

159. 611 F.2d 1350, 1356 (10th Cir.), cert, denied, 101 S. Ct. 240 (1980).
160. After using the employee/nonemployee approach to bar the plaintiffs claim of government 

negligence, the court in Naisbitt briefly ruled in the alternative that the intervening criminal acts were 
significant enough to render the government's alleged negligence inconsequential. Id. at 1356. The court 
cited no case law on this point, and in fact the applicable state law indicates that intervening events do not 
relieve the negligent actor of liability. See notes 161-63 infra and accompanying text (discussing Utah state 
law). The court did not discuss whether the government had a duty to prevent the airmen's acts and. if so, 
whether the duty was violated.

161. See Stone v. Hurst Lumber Co., 15 Utah 2d 49, 51, 386 P.2d 910, 911 (1963) (dictum) (jury may 
find employer negligent if he knew or should have known of employee's violent propensities).

162. See Watters v. Querry, 588 P.2d 702, 703-04 (Utah 1978) (defendant/driver liable for negligently 

To illustrate, if the court in Naisbitt v. United States'ig had used a 
duty/causation approach it would not have summarily dismissed the issues of 
duty and proximate cause.160 In Utah, the situs for the off-duty airmen’s 
atrocities in Naisbitt, a court may find an employer negligent if he knew or 
should have known that his employee had violent propensities that could 
result in harm to third parties.161 Moreover, the Utah state courts adhere to 
the proposition that an intervening act does not necessarily insulate the 
original negligent actor from liability.162 Thus, under Utah law, once the 
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negligent actor can reasonably foresee an intervening act such as an employ
ee’s intentional tort, a duty arises to prevent the act; the occurrence of the act 
does not break the causal chain between the negligence and the injury.163 
Thus, the plaintiff in Naisbitt may have had a right to a trial on the merits of 
the negligence claim.164

stopping car, which led second driver to negligently rear-end plaintiff); Hillyard v. Utah By-Products Co., 
1 Utah 2d 143, 148, 263 P.2d 287, 290 (1953) (truck driver liable for negligently leaving vehicle protruding 
into street and on-coming driver negligently hit truck, killing passenger; truck driver would also be liable if 
intervening act criminal).

163. See Stone v. Hurst Lumber Co.. 15 Utah 2d at 51, 386 P.2d at 911 (dictum) (employer may be 
negligent if knew or should have known of employee's violent propensities).

164 It is not clear whether the complaint in Naisbitt properly alleged that the government should have 
foreseen the airmen's dangerous propensities. In Naisbitt, neither the appellate court's nor the district 
court’s opinion indicates what facts the plaintiff alleged to support the allegation that the atrocities were 
reasonably foreseeable. If the allegations were entirely conclusory, the court should have summarily 
dismissed the claim.

165. See note 4 supra and accompanying text (section 2680(h) is jurisdictional bar).
166. Section 2402 of the FTCA provides that "any action against the United States under section 1346 

shall be tried by the court without a jury.” 28 U.S.C. § 2402 (1976). The lack of a jury might significantly 
limit the number of verdicts against the government and the amount of damages allowed when the 
government is negligent. Cf. Meyer & Rosenberg, Questions Juries Ask: Untapped Springs of Insight, 55 
Judicature 105, 108-09 (1971) (10% of jury questions to court indicate juries want to compensate 
plaintiffs regardless of whether defendants at fault); Weinstein, Routine Bifurcation of Jury Negligence 
Trials: An Example of the Questionable Use of Rule Making Power, 14 Vand. L. Rev. 831, 833-34 (1961) 
(studies of jury verdicts in personal injury cases show almost all plaintiffs recover damages; settlement 
practices largely affected by hypothetical jury verdict).

167. See United States v. Muniz, 374 U.S. 150, 162-64 (1963) (district judges may dismiss frivolous 
claims).

168. See Gibson v. United States, 457 F.2d 1391, 1396 (3d Cir. 1970) (court should dismiss suit when 
plaintiff makes conclusory allegation that government knew or should have known of assailant’s malicious 
propensities), rev'd on other grounds, 567 F.2d 1237 (3d Cir. 1977).

169. See United States v. Shively, 345 F.2d 294, 296-97 (5th Cir.) (negligence claim dismissed because 
under state law intervening illegal act of assailant breaks causal link between negligence and injury), cert, 
denied. 382 U.S. 883 (1965).

If courts employ the duty/causation approach, plaintiffs who allege that 
they are victims of federal negligence will have the opportunity for compensa
tion that Congress intended. This approach will not, however, lead to a “raid 
on the treasury.” Section 2680(h) is simply a jurisdictional bar, under which 
the court must determine whether the plaintiff is entitled to his day in court, 
not whether he is entitled to damages.165 Having advanced beyond this 
barrier, the plaintiff must still prove that the government should have 
foreseen its employee’s intentional tort and that the the employee’s act did not 
break the causal chain between the government’s negligence and the plaintiffs 
injury. The actual proof of such a claim remains difficult, particularly because 
under the FTCA the plaintiff must persuade a judge rather than a jury of the 
merits of his negligence claim.166 If the plaintiff is unable to allege facts that 
indicate the foreseeability of the employee’s acts, the court will dismiss the 
claim as frivolous.167 Even if the claim appears sound on its face, the district 
court may find that the government had no duty to prevent the intervening 
intentional tort168 or that the intentional tort was sufficient to break any 
causal relationship between the negligence and the injury.169

The duty/causation approach also would not allow plaintiffs access to 
court simply by changing their legal theory. When the plaintiff alleges facts in 
support of a negligence claim that actually prove an assault and battery, such 
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as when only one tortious act preceded the plaintiffs injury, the courts should 
continue to examine the substance of the claim rather than its theory.170 On 
the other hand, when the plaintiffs injury results because government 
negligence led to an intentional tort, the plaintiff has two claims, not two 
theories. Section 2680(h) should not bar both simply because it bars one.

V. Conclusion

Courts have not developed a satisfactory approach to whether section 
2680(h) bars a claim against the government for negligently failing to prevent 
an intentional tort by a federal employee. The employee/nonemployee 
distinction used by many courts leads to artificial reasoning and confusion. 
Further, neither the legislative history of section 2680(h) nor the underlying 
policies of the FTCA warrant the distinction. Thus, the courts should 
eliminate the distinction and analyze the plaintiffs negligence claim through 
the traditional elements of duty and causation. This duty/causation approach 
would emphasize the legal obligations that Congress intended the FTCA to 
enforce but would not lead to exaggerated claims or significantly greater 
government liability. In addition, the duty/causation analysis of negligently 
caused intentional torts would comport with the FTCA’s primary purpose of 
justly allocating both the responsibilities and the losses resulting from federal 
negligence.

David M. Zolensky

170. See note 6 supra and accompanying text (when plaintiffs injury caused solely by federal 
employee's intentional tort, courts properly dismiss negligence claim).





CASE COMMENT

28 U.S.C. 1350: A Legal Remedy for Torture in 
Paraguay?
Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980)

On March 29, 1976, Americo Norberto Pena-Irala (Pena), the Inspector- 
General of Police in Asuncion, Paraguay, showed Dolly Filartiga the 
mutilated corpse of her seventeen-year-old brother, Joelito, at Pena’s home.1 
Joelito apparently had been killed in retaliation for the activities of his father, 
a political opponent of the military government of Paraguay.2 Joelito’s father 
subsequently commenced an unsuccessful criminal action against Pena in the 
Paraguayan courts.3 Discovering that Pena was temporarily in the United 
States, Dolly Filartiga, also in the United States under a visitor’s visa,4 
brought a wrongful death action in the federal District Court for the Eastern 
District of New York against Pena for allegedly causing Filartiga’s death by 
torture.5

1. Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980).
2. Id.
3. Id. The Paraguayan criminal proceeding is still pending resolution after four years. During the trial, 

Hugo Duarte, a friend of Pena’s, confessed to the murder but claimed that the murder was justified because 
he had discovered his wife and Joelito in flagrante delicto. Neither Duarte nor Pena has been convicted. 
Filartiga’s efforts to prosecute were also frustrated when his attorney was arrested, threatened with death, 
and allegedly disbarred without just cause. Id.

4. Dolly Filartiga currently resides in the United States and has applied for permanent political asylum. 
Id.

5. Id. The Filartigas contended that Joelito’s body evidenced marks of severe torture; because the 
district court dismissed the action, the court of appeals accepted the allegations contained in the complaint 
for purposes of appeal. Id. The Filartigas also claimed that their cause of action arose under the United 
Nations Charter, the United Nations Declaration Against Torture, and other pertinent declarations and 
documents constituting the law of nations. Id. at 879.

6. Id. at 879. Dolly Filartiga’s father, Dr. Joel Filartiga, was also listed as a plaintiff Id. at 876.
7. 28 U.S.C. § 1331 (1976).
8. 28 U.S.C. § 1350 (1976).
9. Id.
10. Filartiga, 630 F.2d at 880.
11. Filartiga v. Pena-Irala, No. 79 C 917, slip op. at 3 (E D.N.Y. May 15, 1979) (mem.), rev'd, 630 F.2d 

876 (2d Cir. 1980).
12. Id. at 3-4. The district court based its decision and interpretation of § 1350 on the recent decisions of 

the Second Circuit in Dreyfus v. von Finck, 534 F.2d 24 (2d. Cir.), cert, denied, 429 U.S. 835 (1976), and 
IIT v. Vencap, Ltd., 519 F.2d 1001 (2d Cir. 1975). Filartiga at 3-4.

The Filartigas, both citizens of Paraguay,6 alleged federal jurisdiction 
under the general federal question provision7 and the Alien Tort Statute,8 
which states that “district courts shall have original jurisdiction of any civil 
action by an alien for a tort only, committed in violation of the law of nations 
or a treaty of the United States.”9 The Filartigas did not contend that the act 
of torture had violated any United States treaty.10 Instead, they argued that 
the Alien Tort Statute applied because torture violated the law of nations.11 
Construing the law of nations to exclude law that governs a state’s treatment 
of its own citizens12 the district court dismissed the action for lack of subject

833
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matter jurisdiction.13 Pena, who had been in the United States under an 
expired visitor’s visa, was immediately deported to Paraguay.14

13. Filartiga at 4.
14. Filartiga. 630 F.2d at 879. Prior to dismissing the action, the district court stayed an Immigration 

and Naturalization Service order to deport Pena for violation of his visitor’s visa. Id. Following the 
dismissal, the district court continued the stay of deportation for 48 hours. Id. at 880. The Second Circuit 
denied an application for a further stay, id., and Justice Marshall then denied an application for stay of 
deportation. 442 U.S. 901 (Marshall, Circuit Justice, 1979).

15. 630 F.2d at 878.
16. Id.
17. See id. at 884 (noting that constitutions of more than 55 nations including those of U.S. and 

Paraguay expressly or impliedly prohibit torture).
18. See id. at 883-84 (noting that European Convention for the Protection of Human Rights and 

Fundamental Freedoms, International Covenant on Civil and Political Rights, and American Convention 
on Human Rights prohibit torture).

19. See id. at 882-83 (noting that Universal Declaration of Human Rights and Declaration on the 
Protection of All Persons from Being Subjected to Torture prohibit torture).

20. Id. at 878.
21. 28 U.S.C. § 1350 (1976).
22. See id. (requiring only that alien sue for tort in violation of law of nations or United States treaty); 

cf. Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328 (E.D. Pa. 1966) (Alien Tort Statute’s 
foundation in law of nations and lack of required jurisidictional amounts makes it extraordinary channel of 
federal jurisdiction).

23. 28 U.S.C. § 1350 (1976).
24. The law of nations is part of the common law of the United States. See The Paquete Habana, 175 

U.S. 677, 700 (1900) (international law part of U.S. law; courts must ascertain and administer it); The 
Nareide, 13 U.S. 242, 263, 9 Cranch 388, 423 (1815) (law of nations part of law of land until Congress acts 
to contrary). The Second Circuit in Filartiga interpreted international law not as it was in 1789 when the 
law of nations was incorporated into the common law of the United States but as it has evolved today. 630 
F.2d at 881.

25. The Alien Tort Statute was part of the First Judiciary Act, passed by Congress in 1789. Judiciary 
Act. ch. 20, § 9, 1 Stat. 57-58 (1789). Although no actual legislative history exists, the Supreme Court has 

In Filartiga v. Pena-Irala, the United States Court of Appeals for the 
Second Circuit reversed the dismissal and remanded the case for further 
proceedings.15 It held that torture violates the law of nations, stating that 
“deliberate torture perpetrated under color of official authority violates 
universally accepted norms of the international law of human rights.”16 As 
evidence of universal acceptance of a prohibition of torture, the court looked 
to renunciations of torture in other nations’ constitutions,17 international 
human rights conventions,18 and declarations of the United Nations General 
Assembly.19 Having found that the law of nations prohibits torture, the 
Second Circuit concluded that “whenever an alleged torturer is found and 
served with process by an alien within our borders, the [Alien Tort Statute] 
provides federal jurisdiction.”20

The Alien Tort Statute21 appears to provide litigants convenient access to 
federal courts because it requires neither diversity of citizenship nor a 
minimum amount in controversy22 and it confers jurisdiction based not only 
on a United States treaty but also on the more amorphous law of nations.23 
The statute’s application is restricted, however, by difficulty in defining when 
an act is governed by the law of nations. When an alien does not sue under a 
treaty jurisdiction will rest upon the court’s interpretation of what constitutes 
the law of nations.24 That interpretation receives scant assistance from 
legislative history,25 and precedent often offers little guidance because courts 
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must independently determine the status of each tort under the law of 
nations.26

speculated that the statute probably “reflect[ed] a concern for uniformity in this country’s dealings with 
foreign nations and indicated] a desire to give matters of international significance to the jurisdiction of 
federal institutions." Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427 n.25 (1963) (dictum); cf. 
Dickinson, The Law of Nations as Part of the National Law of the United States, 101 U. Pa. L. Rev. 26, 37 
(1952) (agreement at Constitutional Convention that law of nations and treaties must be subjects of 
national rather than state interest). Alexander Hamilton expressed this concern when he wrote:

As the denial or perversion of justice by the sentences of courts, as well as in any other 
manner, is with reason classed among the just causes of war, it will follow that the federal 
judiciary ought to have cognizance of all causes in which the citizens of other countries are 
concerned.

A. Hamilton, The Federalist No. 80, at 501 (B. Wright ed. 1966).
In an earlier case the Second Circuit called the Alien Tort Statute a "kind of Legal Lohengrin: although 

it has been with us since the first Judiciary Act, ... no one seems to know from whence it came." I IT v. 
Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975). See also Note, A Legal Lohengrin: Federal Jurisdiction 
Under the Alien Tort Claims Act of 1789, 14 U.S.F. L. Rev. 105, 105 n.3 (1979) (explanation of Alien Tort 
Statute and Lohengrin myth).

26. See Haynh Thi Anh v. Levi, 586 F.2d 625, 629 (6th Cir. 1978) (lack of generally accepted 
substantive rule granting custody of children to grandparents prevents inclusion in law of nations and 
precludes § 1350 jurisdiction); Benjamins v. British European Airways, 572 F.2d 913, 916 (2d Cir. 1978) 
(negligence law not part of law of nations), cert, denied, 439 U.S. 1114 (1979); Dreyfus v. von Finck, 534 
F.2d 24, 30 (2d Cir.) (wrongful confiscation of property not violation of law of nations), cert, denied, 429 
U.S. 835 (1976); IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975) (fraud not violation of 
international law); Abiodun v. Martin Oil Service, Inc., 475 F.2d 142, 145 (7th Cir. 1973) (per curiam) 
(same); Khedivial Line, S.A.E. v. Seafarer’s Int’l Union, 278 F.2d 49, 52 (2d Cir. 1960) (per curiam) (illegal 
picketing not violation of law of nations); Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328 
(E.D. Pa. 1966) (breach of contract not violation of law of nations); Damaskinos v. Societa Navigacion 
Interamericana, S.A., Panama, 255 F. Supp. 919, 923 (S.D.N.Y. 1966) (negligence law not part of law of 
nations); Lopes v. Reederei Richard Schroder, 225 F. Supp. 292, 297 (E.D. Pa. 1963) (unseaworthiness 
doctrine not part of law of nations); cf. Abdul-Rahman Omar Adra v. Clift, 195 F. Supp. 857, 864-65 (D. 
Md. 1961) (travel on illegal passport violation of law of nations).

27. Cf. Amnesty International Handbook 7 (1977) (people more aware of need for effective 
international protection of human rights); Human Rights and U.S. Foreign Policy: Hearings Before the 
Subcomm, on International Organizations of the House Comm, on Foreign Affairs, 96th Cong., 1st Sess. 17- 
18 (Comm. Print 1979) (statement of Warren Christopher. Deputy Secretary of State) (Carter Administra
tion emphasized human rights objectives in foreign policy); Kaufman, A Legal Remedy for Torture?, N.Y 
Times, Nov. 9, 1980, §6 (Magazine), at 44 (Second Circuit judge and author of Filartiga decision discusses 
court’s opinion and growth of concern for human rights violations); Science, Feb. 8. 1980, at 625 
(scientists protest exile of Soviet dissident Andrei Sakharov).

The Filartiga decision is one of the latest developments in the growth of 
international concern for human rights.27 Although the Second Circuit’s 
decision may seem appealing because it encourages the protection of human 
rights, this comment concludes that the court stretched the current rules of 
international law too far in order to reach its conclusion. This comment will 
argue first that Filartiga placed the individual in an unprecedented position in 
international law. By finding that the Alien Tort Statute allowed suit by an 
individual for damages resulting from torture, the court departed from those 
cases previously decided under the Alien Tort Statute that found individuals 
to be subject to the law of nations only in very limited instances. Second, this 
comment questions the Second Circuit’s conclusion that customary interna
tional law includes a prohibition against torture. When evaluating evidence of 
customary international law, the court not only placed too much legal 
significance on international declarations and covenants on human rights but 
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also failed to examine the actual practice of states. Finally, this comment 
suggests the Second Circuit should not have recognized a prohibition against 
torture as part of the law of nations enforceable by aliens in a United States 
court when the Senate has been unwilling to create international legal 
protections for human rights violations.

I. The Individual as a Subject of International Law

The court’s holding in Filartiga reflects an ongoing dispute as to the proper 
role of international law. This dispute, in turn, focuses on whether individuals 
have rights and responsibilities under the law of nations or whether the law of 
nations primarily regulates activities between states.28 The facts of Filartiga 
present this issue in a clear light: the alleged torture involved two 
Paraguayans and occurred within the borders of Paraguay.29 No other nation 
had any direct involvement in the incident. Despite the lack of an interna
tional dispute, however, the Filartiga court found that the law of nations may 
be applied when officials of another state practice torture upon citizens of that 
state.30

28. In the 18th century, the law of nations was considered a universal law binding upon all mankind. 
Dickenson, supra note 25, at 27. As a universal law, its subjects were both individuals and states. Id. at 27. 
During that period, the law of nations consisted of three parts: the law of merchants, the law of maritime, 
and the law of states. Id. at 27 The law of states primarily affected relations between states. Id. at 29. 
During the 19th century, however, the law of nations narrowed in scope and did not recognize individual 
rights except when they were asserted through the individual’s sovereign. See H. Taylor, Interna
tional Public Law 210 (1901) (international rights and obligations belong solely to states; citizens can 
assert rights only through states); Note, The Law of Nations in the District Courts: Federal Jurisdiction Over 
Tort Claims by Aliens Under 28 U.S.C. 1350, 1 B.C. Int’l & Comp. L.J. 71, 78 (1977) (American courts 
refused to apply international law to individuals). Currently, the status of the individual under 
international law is uncertain. The most popular theory, the dualist or pluralist theory, asserts that 
international law is a separate system, having as subjects only states or international organizations. See 
McDougal, The Impact of International Law Upon National Law: A Policy Oriented Perspective. 4 S. Dak. 
L. Rev. 25, 28 (1959) (definition of theories of interrelation between national and international legal 
systems). The monist theory asserts that there is a unitary system with subjects identical to those of 
national law, thus including individuals. Id.

29. 630 F.2d at 878.
30. Id.
31. See note 45 infra (listing occasions individuals have been found subject to law of nations).
32. Benjamins v. British European Airways, 572 F.2d 913, 916 (2d Cir. 1978), cert, denied, 439 U.S. 

1114 (1979); IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975); Abiodun v. Martin Oil Service, Inc., 
475 F 2d 142, 145 (7th Cir. 1973) (per curiam); Lopes v. Reederei Richard Schroder, 225 F. Supp. 292, 297 
(ED. Pa. 1963); see Dreyfus v. von Finck, 534 F.2d 24. 30-31 (2d Cir.) (general consensus that law of 
nations deals primarily with the relationship among nations rather than among individuals), cert, denied, 
429 U.S. 835 (1976); Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328 (E.D. Pa. 1966) (law of 
Nations consists of standards that nations have established to control their relationship with one another).

Although the court’s conclusion seems unique,31 the issue of when the law 
of nations governs individuals is not new to American courts. Because suits 
brought under the Alien Tort Statute inevitably involve two individuals—the 
alien plaintiff suing another individual for the damage caused by a tortious 
act— courts have had to determine when the law of nations creates rights and 
responsibilities for those individuals. Courts have chosen to define the law of 
nations as only “those standards, rules or customs (a) affecting the relation
ship between states or between an individual and a foreign state and (b) used 
by those states for their common good and/or in dealings inter se.”32 This 
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definition seemingly attempts to distinguish between those rules and customs 
that are of purely domestic significance and those that may directly or 
indirectly affect the relations between states. Thus, it would allow the law of 
nations to regulate the rights and responsibilities of individuals only when a 
court finds an appropriate interstate interest affected.

After concluding that the law of nations prohibits torture because a 
majority of countries support such a prohibition,33 the Filartiga court applied 
the definition quoted above to determine whether the prohibition should 
govern individual behavior under the law of nations.34 It found that deliberate 
torture perpetrated under color of official authority anywhere in the world 
will affect the relationship between states and that therefore the international 
prohibition against torture should be applied to individuals through the law of 
nations.35 36 The court expressly rejected its dictum in Dreyfus v. von Finckib 
that “violations of international law do not occur when the aggrieved parties 
are nationals of the acting state.”37

33. 630 F.2d at 884; see notes 57-123 infra and accompanying text (analysis of court's conclusion that 
majority of nations prohibit torture).

34. 630 F.2d at 888.
35. Id. at 888-89. The Second Circuit argued that because "nations have made it their business ... to be 

concerned with domestic human rights violations," the alleged act of torture in this case affects the 
relationship between states and therefore falls within the definition of the law of nations. Id. at 889. The 
court cited for support President Carter’s address to the United Nations in which he stated that member 
nations cannot claim that mistreatment of their citizens is solely a domestic issue and that each member has 
a responsibility to speak when torture occurs in any part of the world. Id. at 889 & n.24 (citing address by 
President Carter, March 17, 1977, reprinted in 78 Dep't State Bull. 322 (1977)).

36. 534 F.2d 24 (2d Cir.), cert, denied. 429 U.S. 835 (1976).
37. Id. at 26 (law of nations not applicable when German citizen’s property confiscated by Nazi 

government).
38. See IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975) (fraud and theft not part of law of 

nations; no important effect on conduct of nations); Abiodun v. Martin Oil Serv., Inc. 475 F.2d 142, 145 
(7th Cir. 1973) (per curiam) (fraud not violation of law of nations; would require too expansive 
interpretation of phrase “law of nations”).

39. See Valanga v. Metropolitan Life Ins. Co., 259 F. Supp. 324, 328 (E.D. Pa. 1966) (failure to pay 
proceeds of life insurance policy not violation of law of nations; insufficient to constitute affront to power 
and dignity of nations involved).

40. See Benjamins v. British European Airways, 572 F.2d 913, 916 (2d Cir. 1978) (negligence in causing 
wrongful death not violation of international law; no significant effect on conduct of nations), cert, denied, 
439 U.S. 1114 (1979).

41. See Dreyfus v. von Finck, 534 F.2d 24, 30-31 (2d Cir.) (wrongful confiscation of property not 
violation of law of nations; dispute solely between state and its citizen), cert, denied, 429 U.S. 835 (1976).

42. See IIT v. Vencap, 519 F.2d 1001, 1015 (2d Cir. 1975) (although theft prohibited by all legal 
systems, no violation of law of nations); Abiodun v. Martin Oil Serv.. Inc., 475 F.2d 142, 145 (7th Cir 
1973) (per curiam) (although fraud considered immoral and unlawful by al! nations, no violation of law of 
nations).

43. Abdul-Rahman Omar Adra v. Clift. 195 F. Supp. 857, 864 (D. Md. 1961).

Courts deciding cases under the Alien Tort Statute rarely have had 
occasion to hold that the actions of an individual affect the relationships 
between nations. Such activities as fraud,38 breach of contract,39 negligence,40 
and wrongful confiscation of property41 have not been found to cause an 
international effect sufficient to warrant application of the law of nations, 
even though some of these activities were considered immoral and unlawful in 
every nation.42 In the sole decision granting jurisdiction under the Alien Tort 
Statute, a district court found that concealment of true nationality on a 
passport falls within the law of nations.43 Because passports confer recogni
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tion of citizenship, the court reasoned that they are essential to the regulation 
of conduct between states.44 Their abuse affects relations between states in a 
manner arguably more direct than does torture. No court had previously 
decided whether torture or any other infringement of human rights affects 
international relations sufficiently to require that its regulation become part 
of the law of nations. By finding that torture practiced by state officials has 
international ramifications and should be subject to the law of nations, the 
Second Circuit placed individuals in an unprecedented position to seek and be 
subject to sanctions in American courts.45

The international community has been reluctant to create rights and 
responsibilities for individuals under international law. For example, only 
states may be parties in cases before the International Court of Justice.46 In 
addition, international agreements generally do not contemplate foreign or 
international jurisdiction over the activities of individuals that affect human 
rights. The two United Nations declarations that specifically prohibit tor
ture47 pledge the signatory states to upholding a prohibition against torture. 
The declarations, however, do not give individuals the right to enforce the 
declarations in any international or foreign forum: Enforcement depends 
entirely upon whether the sovereign state chooses to uphold the declaration 
and to allow redress for and sanctions on individuals.48

44. Id.; cf. 2 C. Hyde, International Law 1197 (2d ed. 1951) (passport prima facie evidence of 
citizenship; importance based on historical role of state protecting rights of citizens abroad).

45. Although the individual on occasion has been found subject to the law of nations outside the context 
of suits brought under the Alien Tort Statute, those occasions are extremely narrowly defined. For 
example, the law of nations applies to individuals under the doctrine of hostes humani generis (enemies of 
all humanity), but the Restatement (Second) of Foreign Relations recognizes only the crime of piracy under 
this doctrine. Restatement (Second) of Foreign Relations, Reporters’ Notes § 34(2) (1965); cf. 
United States v. Smith, 18 U.S. 71, 75, 5 Wheat. 153, 162 (1820) (piracy is offense against law of nations); 
Ackerman. Torture and Other Forms of Cruel and Unusual Punishment in International Law, 11 Vand. J. 
Transnat'l L. 653, 670 (1978) (piracy and banditry generally accepted as customary international 
crimes); Dickenson, supra note 25, at 29 (rule of respectable antiquity that pirate is universal criminal 
under law of nations). Although not founded on the theory of hostes humani generis, the crime of abridging 
the privileges of an ambassador is also encompassed within the law of nations. See id. at 30 (discussing 
development of crime against ambassadors under law of nations). Apart from the cnme of piracy, 
regulation of individual activities under the law of nations rests on the rationale that the actions could 
affront the power and dignity of the nations involved. See Valanga v. Metropolitan Life Ins. Co., 259 F. 
Supp. 324, 328 (E.D. Pa. 1966) (breach of contract between private parties not of sufficient import to 
impair state relations); 1 J. Kent, Commentaries on American Law 170 (1st ed. 1826) (safe conduct 
and protection of ambassadors governed by law of nations because dignity of nations at stake).

46 Statute of the International Court of Justice Art. 34.1.
47. See Declaration on the Protection of All Persons from being Subjected to Torture and Other Cruel. 

Inhuman or Degrading Treatment or Punishment, Art. 2, G.A. Res. 3452, 30 U.N. GAOR, Supp. (No. 34) 
91, U.N. Doc. A/1034 (1975) (any act of torture or other cruel, inhuman, or degrading treatment or 
punishment is an offense to human dignity and shall be condemned as denial of purposes of U.N. Charter 
and violation of human rights); Universal Declaration of Human Rights, Art. 5, G.A. Res. 217, 3 U.N. 
GAOR 73, U N. Doc. A/81 1 (1948) (no one shall be subjected to torture or cruel, inhuman, or degrading 
treatment or punishment).

48. The Universal Declaration of Human Rights only asks that states pledge "to achieve ... the 
promotion of universal respect for and observance of human rights and fundamental freedoms." Preamble, 
G.A. Res. 217, 3 U.N. GAOR 71, U N. Doc. A/81 1 (1948). The Declaration on the Protection of All 
Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment also fails to recognize any individual right of action. It states "Each state shall, in accordance 
with the provisions of this Declaration, take effective measures to prevent torture and other cruel, inhuman 
or degrading treatment or punishment from being practiced within its jurisdiction." Art. 4, G.A. Res. 
3452, 30 U N. GAOR, Supp. (No. 34) 91, U.N. Doc. A/1034 (1975).
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The International Covenant on Civil and Political Rights49 also contains a 
prohibition against torture,50 but again, its enforcement rests entirely in the 
discretion of the state parties.51 The Human Rights Committee, established by 
the Covenant52 as the primary coordinating mechanism, has the power only to 
review, not to act on, periodic reports submitted by signatory states.53 
Although the Optional Protocol to the Covenant54 permits an individual to 
petition the Human Rights Committee for relief,55 only twenty-two states 
have been willing to sign the Optional Protocol.56 Thus, these international 
agreements do not recognize the automatic right of individual redress under 
international law for a human rights violation.

By offering a Paraguayan an opportunity to bring a cause of action against 
another Paraguayan in a foreign court, the Filartiga court departed from the 
international consensus that any human rights protections created by interna
tional law should be enforced in a domestic forum. To reconcile its position 
with precedent, the court read broadly the definition of when the law of 
nations should apply to the individual under the Alien Tort Statute. Although 
national and international sentiment may favor the protection of human 
rights, the court’s decision marks an unparalleled step toward actual protec
tion.

49. 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966).
50. Id. Art. 7, at 53.
51. Id. Art. 2. Sections (1) and (2) of Article 2 of the Covenant state:

1. Each State Party to the present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights recognized in the 
present Covenant, without distinction of any kind, such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other status.
2. Where not already provided for by existing legislative or other measures, each State Party 
to the present Covenant undertakes to take the necessary steps, in accordance with its 
constitutional processes and with the provisions of the present Covenant, to adopt such 
legislative or other measures as may be necessary to give effect to the rights recognized in the 
present Covenant.

Id. See generally Schwelb, Entry into Force of the International Covenants on Human Rights and the 
Optional Protocol to the International Covenant onCivil and Political Rights, 70 Am. J. Int’l L. 511 (1976); 
Comment, The International Human Rights Treaties: Some Problems of Policy and Interpretation, 126 U. 
Pa. L. Rev. 886 (1978).

52. Art. 28, 21 U.N. GAOR, Supp. (No. 16) 56, U.N. Doc. A/6316 (1966) (creating Human Rights 
Committee).

53. See id. Art. 40, at 57 (Committee shall consider reports, transmit comments to state parties).
54. 21 U.N. GAOR, Supp. (No. 16) 59, U.N. Doc. A/6316 (1966).
55. Id. Art. 1.
56. Human Rights International Instruments, Signatures. Ratifications, Accessions, etc., U.N. Doc. 

ST/HR/4/Rev. 2 (1980) [hereinafter Human Rights], The Covenant provides one other means whereby an 
individual might seek redress, although less directly than under the Optional Protocol. The Covenant 
contains a procedure under which the Human Rights Committee will consider complaints by one state 
party against another state party if both have recognized the competence of the Committee. Art. 41. 21 
U.N. GAOR Supp. (No. 16) 57, U.N. Doc. A/6316 (1966). Thus, a state might seek redress on behalf of an 
individual, but to date only twelve nations have consented by declaration to the jurisdictional competence 
of the Human Rights Committee to hear complaints filed by state parties. See Human Rights, supra, at 2-12 
(survey of official actions concerning Covenant).
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II. A Prohibition of Torture as Part of the Law of Nations

To find jurisdiction under the Alien Tort Statute when plaintiffs do not 
allege that the cause of action arises directly under a United States treaty,57 a 
court must find that the tort alleged is prohibited by the law of nations.58 A 
controlling executive or legislative act will determine the law of nations for 
the purposes of a United States court.59 In the absence of such definitive 
evidence a court can find that the law of nations contains a prohibition only if 
a customary international norm outlaws the tort in question.60 Because the 
political branches have not settled the question whether international law 
prohibits torture,61 the Filartiga court looked to the customary practice of 
states to determine whether torture violates a customary international 
norm.62 The court concluded that the international prohibition against 
torture was “clear and unambiguous.”63 Unfortunately, this conclusion is 
subject to challenge on the grounds that an international consensus sufficient 
to evidence a customary norm prohibiting torture has not actually evolved.

57. The plaintiffs in Filartiga did not directly allege that a United States treaty provided the 
jurisdictional basis under the Alien Tort Statute, although they did use treaties and agreements as evidence 
of the law of nations. 630 F.2d at 880 & n.7.

58. See 28 U.S.C. § 1350 (1976) (district court has jurisdiction if tort violates U.S. treaty or law of 
nations).

59. The Paquete Habana, 175 U.S. 677, 700 (1900).
60. See id. (court must look to customs and usages of civilized nations). The Filartiga court adopted this 

mode of analysis. See 630 F.2d at 880-81 (citing The Paquete Habana, 175 U.S. at 700).
61. See notes 125-53 infra and accompanying text (discussion of actions that political branches have 

taken indicating U.S. position on international prohibition of torture and analysis of whether these actions 
should have influenced court's determination of law of nations with respect to torture).

62. See 630 F.2d at 881-84 (analysis of evidence).
63. Id. at 884.
64. Filartiga. 630 F.2d at 881. In its most recent determination of whether an international norm 

existed, the Supreme Court failed to find a Cuban expropriation of American property illegal under 
international law because of the existence of a dispute on the issue between socialist and capitalist nations. 
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428-29 (1963).

65. Restatement (Revised) of Foreign Relations Reporters' Notes § 102, comment 2 at 30 
(Tent. Draft No. 1, 1980).

66. Filartiga. 630 F.2d at 881 (citing The Paquete Habana, 175 U.S. 677, 694 (1900)).
67. Restatement (Revised) of Foreign Relations, § 102(2) (Tent. Draft No. 1, 1980).
68. See Filartiga, 630 F.2d at 883-84 (noting prohibition against torture in three international 

agreements). The court cited the European Convention on Human Rights, the International Covenant of 
Civil and Political Rights, and the American Convention on Human Rights. Id. The European Convention 
on Human Rights states that "[n]o one shall be subjected to torture or to inhuman or degrading treatment 
or punishment." Art. 3, Europ. T.S. No. 5 (1968), 213 U.N.T.S. 211. The International Covenant on Civil 

Although the standard is generally a stringent one,64 there is no universal 
definition of a customary international norm.65 The Second Circuit found that 
an international norm sufficient to create international law requires the 
"general assent of civilized nations;”66 commentators propose that customary 
international law results when countries follow a general and consistent 
practice out of a sense of legal obligation.67 Regardless of the particular 
definition used, the Second Circuit relied upon inconclusive evidence in 
finding the evolution of an international norm prohibiting torture. The court 
examined renunciations of torture and declarations of respect for human 
rights in international human rights conventions,68 the United Nations 
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Charter,69 General Assembly declarations,70 and national constitutions.71 It 
concluded that these statements provided proof of an international consen
sus.72 This conclusion, however, is undercut by the failure of many states to 
ratify the treaties and by the lack of binding effect of the declarations. Not 
only did the court incorrectly weigh the evidence provided by these interna
tional agreements, but it also erred in examining only whether countries 
supported the prohibition in principle without looking to whether they 
actually supported it in practice.73

and Political Rights state “No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment.” Art. 7, 21 GAOR, Supp. (No. 16) 53, U.N. Doc. A/6316 (1966). The American 
Convention on Human Rights contains identical language. OAS T.S. No. 36, OAS O R. OEA/Ser. 4 v/II 
23, doc. 21, rev. 2 (Eng. ed. 1975).

69. Filartiga, 630 F.2d at 881 (noting that Charter makes clear that state’s treatment of its citizens is 
matter of international concern). Although the U N. Charter does not specifically prohibit torture, it states 
that “[t]he United Nations shall promote . . . universal respect for, and observance of, human rights and 
fundamental freedoms for all without distinction as to race, sex, language, or religion." U N Charter 
Art. 55.

70. Filartiga, 630 F.2d at 882-83 (discussing Universal Declaration of Human Rights and Declaration 
on the Protection of All Persons from Being Subjected to Torture). The Universal Declaration of Human 
Rights states that “[n]o one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment.” Art. 5, G.A. Res. 217, 3A GAOR 71 U N. Doc. A/811 (1948). The Declaration on the 
Protection of All Persons from Being Subjected to Torture states that ”[a]ny act of torture or other cruel, 
inhuman or degrading treatment or punishment is an offense to human dignity and shall be condemned as 
a denial of the purposes of the Charter of the United Nations and as a violation of human rights and 
fundamental freedoms proclaimed in the Universal Declaration of Human Rights.” Art. 2, G.A. Res. 3452, 
30 U.N. GAOR Supp. (No. 34) 91, U.N. Doc. A/1034 (1975).

71. Filartiga, 630 F.2d at 884 (constitutions of over 55 countries implicitly or expressly prohibit 
torture).

72. Id. at 884.
73. See id. at 880 (renunciation of torture in principle, if not in practice, supports holding that torture 

committed by state official violates established norm of international law); notes 91-124 infra and 
accompanying text (discussing why court should examine actual practice).

74. See Art. 38, Vienna Convention of the Law of Treaties, 23 U.S.T. 3227, T.I.A.S. No. 7502 (treaty 
rules may become binding on third-party states through international custom); Baxter, Treaties and 
Custom, 129 Recueil des Cours 25, 57 (1970) (treaties may state customary international law when 
created or may evolve into rules of customary international law); cf. Restatement (Revised) of 
Foreign Relations § 102, comment f at 26 (Tent. Draft No. 1, 1980) (although agreements usually make 
law only for parties, multilateral agreements may become law for non-parties when non-parties follow 
practice out of sense of legal obligation). One commentator has argued that membership in the United 
Nations carries with it the obligation to comply with United Nations treaties consistent with the Charter, 
thus making the provisions of such treaties applicable even to non-ratifying member states. Nayar, 
Introduction: Human Rights: The United Nations and United States Foreign Poicy, 19 Harv. Int'l L.J. 
813, 817 (1978).

‘75. 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966).
76. See Filartiga, 630 F.2d at 883-84 (citing prohibition of torture in Covenant).
77. Art. 7, 21 GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966). Other provisions of the Covenant 

include a prohibition against slavery, id. Art. 8; the right to freedom from arbitrary arrest, id. Art. 9; the 
right to freedom of motion, id. Art. 12; the right to freedom of religion, id. Art. 18; and the right to peaceful 
assembly, Id. Art. 21. The Covenant seeks to bind state-parties to the observance of various rights 
enumerated in the Universal Declaration of Human Rights, G.A. Res. 217, 3 U.N. GAOR 71, U.N. Doc 

Multilateral treaties may evolve into rules of customary international law 
applicable to states that are not parties to the treaties.74 The Second Circuit, 
however, erred when it cited the International Covenant on Civil and Political 
Rights75 as evidence of an international norm prohibiting torture.76 The 
Covenant specifically prohibits torture and cruel, inhuman treatment,77 but it 
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has not gained sufficient official recognition to evidence an international 
norm. Although the Covenant and its Optional Protocol were adopted and 
opened for signature, ratification, and accession by the United Nations 
General Assembly in 1966,78 sixty-one percent of the member states have not 
adopted the Covenant,79 and eighty-six percent of the states have not adopted 
the Optional Protocol.80 Significantly, neither the United States nor Paraguay 
has ratified the Covenant or the Optional Protocol.81 Moreover, the Interna
tional Court of Justice has acknowledged that the low level of acceptance of a 
treaty may be used as evidence that its terms have not been transformed into 
rules of customary international law.82

A/811 (1948). See I. Brownlie, Basic Documents in International Law 150 (2d ed. 1972) 
(explaining events leading to creation of Covenant).

78. G.A. Res. 22OOA (XXI), Dec. 16, 1966, 21 GAOR, Supp. (No. 16) 49, U.N. Doc. A/6316 (1966). 
The Covenant and the Optional Protocol entered into force in 1976 after achieving the necessary 35 
ratifications or accessions. Multilateral Treaties in Respect of Which the Secretary-General Performs 
Depositary Functions (Dec. 31, 1979), U.N. Doc. ST/LEG/SER.D/13 [hereinafter Multilateral Treaties].

79. Only 64 states out of a total of 163 states have ratified the Covenant. International Covenants on 
Human Rights 2, U.N. Doc. A/35/195 (1980). See generally, Nawaz, The Ratification of or Accession to 
Human Rights Conventions, 13 Indian J. Int’l L. 576 (1973).

80. Only 23 states out of a total of 163 have ratified the Optional Protocol. International Covenants on 
Human Rights 2, U.N. Doc. A/35/195 (1980). The Optional Protocol provides for the right of individual 
petition to the Human Rights Committee set up to implement the provisions of the Covenant. Art. 2, 21 
U.N. GAOR, Supp. (No. 16) 59, U.N. Doc. A/6316 (1966).

81. Human Rights, supra note 56, at 8, 10. The United States, however, has signed the Covenant. Id. at 
10. If the United States and Paraguay had both ratified the Covenant, the alleged act of torture would have 
violated the treaty. The court then could have accepted jurisdiction under the Alien Tort Statute's grant of 
jurisdiction for acts committed in violation of a treaty, provided that the treaty did not require a separate 
act of Congress for judicial enforcement.

82. See Columbia-Peru Asylum Case, [1950] I.C.J. 266, 277 (small number of states ratifying treaty 
governing political asylum weakens argument that treaty embodies customary international law). See also 
Baxter, supra note 74, at 96 (small number of parties or slow rate of acceptance prevents transformation of 
treaty rules into customary international law). Baxter suggests that “there is ... a certain incongruity in 
informing States that they are already bound by a treaty qua customary international law and then in 
urging them to become parties." Id. at 98.

In addition, many of the ratifying nations have expressed reservations to the Covenant. See Multilateral 
Treaties, supra note 78, at 112-22 (listing reservations and declarations of each country). Although no 
nation expressed a reservation to the prohibition against torture, the reservations that were made might 
limit the extent to which the Covenant expresses customary international law; the existence of a number of 
reservations may undercut the persuasiveness of the remaining provisions as evidence of customary law. 
See North Sea Continental Shelf Case, [1969] I.C.J. 4, 38-39 (right of unilateral reservation inconsistent 
with notion that treaty creates customary international law). But see Baxter, supra note 74, at 51-52 (effect 
of reservation limited to article to which reservation applies).

83. See Filartiga, 630 F.2d at 882-83 (discussion of relevant U.N. declarations).
84. G.A. Res. 217, 3 U.N. GAOR 71. U.N. Doc. A/811 (1948).
85. G.A. Res. 3452, 30 U.N. GAOR. Supp. (No. 34) 91, U.N. Doc A/1034 (1975).
86. Filartiga, 630 F.2d at 883.

The Second Circuit also used General Assembly declarations as evidence of 
an international norm prohibiting torture.83 The court looked to the Universal 
Declaration of Human Rights84 and in particular the Declaration on the 
Protection of All Persons From Being Subjected to Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment.85 The court contended 
that declarations are significant because they are rare, authoritative state
ments that show the intent of the international community and put its 
members on notice.86 This, however, was an error in reasoning. Although a 
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General Assembly declaration may be a “formal and solemn instrument,”87 a 
declaration does not necessarily evidence a customary international norm 
prohibiting torture.88 It is not unusual for a state to cast votes purely to 
enhance or maintain its international image.89 Moreover, because these 
human rights declarations are not legally binding,90 the prospect that 
signatory states must comply with the terms of the declaration does not 
temper voting behavior.91

Regardless of whether the court correctly assessed the evidentiary value of 
these international pronouncements, a court should not find that a customary 
international norm exists without first examining the actual practice of 
nations. The Second Circuit, however, held that official state pronouncements 
are definitive, even if not supported by practice.92 Although state pronouce- 
ments of law may reflect customary international law, they should be 
conclusive only if consistent with actual practice.

The Supreme Court in The Paquete HabancP3 established that courts 
should look to the actual practice of states when defining the law of nations. It 
held that a customary international norm had evolved that prohibited the 
seizure of coastal fishing vessels as prizes of war.94 During a wartime blockade 
of Cuba,95 a United States gunboat captured the Paquete Habana, a Cuban 
fishing smack, when it returned to Havana with its catch.96 The vessel was
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87. 34 ESCOR, Supp. (No. 8) 15, U.N. Doc. E/CN.4/L610 (1962) (cited in Filartiga, 630 F.2d at 883). 
The Secretariat of the United Nations characterizes a declaration in this manner when requested by the 
Commission on Human Rights to give an opinion regarding the difference between a declaration and a 
recommendation. Id.

88. See The State (Duggan) v. Tapley, 18 I.L.R. 336, 342 (Supreme Court, Ireland, 1950) (right to 
asylum guaranteed by Universal Declaration of Human Rights not evidence of customary international 
norm prohibiting extradition for political offenses).

89. Arangio-Ruiz, The Normative Role of the General Assembly of the United Nations and the 
Declaration of Principles of Friendly Relations, 137 Recueil des Cours 419, 457 (1972); cf. Watson, 
Legal Theory, Efficacy and Validity in the Development of Human Rights Norms on International Law, 
1979 U. III. L.F. 609, 629 (states’ roles influenced by political perceptions) [hereinafter Watson. Legal 
Theory],

90. See U.N. Charter Arts. 10-14, (General Assembly makes recommendations to member states); 
Arangio-Ruiz, supra, note 89, at 445 (declarations permissible under U.N. Charter; arts. 10 through 14 
create no binding effect).

Several foreign courts recognize that the human rights declarations are not legally binding. See, e.g., Re 
Car, 39 I.L.R 460, 461 (Conseil d’etat, France, 1960) (unlike ratified treaty, Universal Declaration of 
Human Rights does not have force of law); In re Best, 17 I.L.R. 434, 437 (Supreme Court, Denmark. 1950) 
(Universal Declaration’s ban on retroactive penal statutes cannot affect validity of Danish retroactive 
criminal statute); cf. Fallimento ditta Maggi v. Ministry of Finance, 28 I.L.R. 607, 609 (Tribunal ofRome, 
Italy, 1959) (Universal Declaration prohibits state from disposing of citizen’s property without compensa
tion when incorporated into Italian law by municipal legislation).

91. Watson, Autointerpretation, Competence, and the Continuing Validity of Article 2(7) of the U.N. 
Charter, 71 Am. J. Int’l L. 60, 76 (1977) (votes do not reflect state’s commitment to action because state 
not involved beyond vote) [hereinafter, Watson. Autointerpretation], cf. Watson, Legal Theory, supra note 
89, at 633 (declarations merely statement of what law ought to be).

The Filartiga court also examined national constitutions that prohibit torture, and it took account of the 
absence of any asserted right to torture. See 630 F.2d at 884 (constitutions of over 55 nations expressly or 
implicitly prohibit torture; no party presented court with any nation’s assertion of right to torture).

92. See id. at 880 (evidence that torture renounced in principle, if not in practice, sufficient to find 
prohibition of torture).

93. 175 U.S. 677 (1900).
94. Id. at 708.
95. Id. at 712.
96. Id. at 678-79.
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condemned and sold as a prize of war.97 In addition to examining interna
tional agreements and the works of jurists,98 the Supreme Court looked to 
previous incidents of a similar nature99 to determine that fishing vessels were 
exempt from capture as prizes of war.100 *

97. Id. at 679.
98. See id. at 689-708 (general review of evidence of international practice).
99. See id. at 689. The Supreme Court noted, for example, that England and France during the 

American Revolutionary War did not interfere with the coastal fisheries, id. at 689-90; that the United 
States in the Mexican War did not interfere with Mexican coastal fishermen, id. at 696-97; and that France 
in the Crimean War forbade her cruisers to seize fishing vessels. Id. at 699. The Court concluded that since 
1810, no nation had denied another nation the exemption from capture of private coastal fishing vessels. Id. 
at 700.

100 Id. at 708.
101 [1950] l.C.J. 266.
102 Id. at 273. The Peruvian sought asylum from prosecution for staging an abortive military coup. Id. 

at 272.
103 Columbia argued that under customary international law a state’s right to grant asylum implied a 

unilateral right to define the offenses for which asylum might be granted. Id. at 273-74.
104. Id. at 276. This description of what a state must prove to sustain a claim based on customary 

international law is also cited by the International Court of Justice in the Case Concerning Rights of 
Nationals of the United States of America in Morocco, [1952] l.C.J. 1976, 200 (summary dismissal of U.S. 
claim of general consular jurisdiction over U.S. citizens in Morocco because insufficient evidence of 
uniform custom and usage).

105. See Columbia-Peru Asylum Case, [1950] l.C.J. 266, 277 (discrepency in exercise of diplomatic 
asylum, deviation in views expressed by officials at various times, and influence of political expediency in 
various cases prevents existence of uniform usage).

106. [1951] l.C.J 116.
107. Id. at 139.
108. Id. at 138.
109. Id. at 136.
110 Id. at 205.

An examination of the opinions of the International Court of Justice 
confirms the soundness of the Supreme Court’s method of ascertaining 
customary international law. In the Colombia-Peru Asylum Case,Wi the 
Colombian government requested an assurance of safe passage for a Peruvian 
citizen who had sought asylum in the Colombian Embassy in Peru.102 When 
analyzing the Colombian argument that its request was consistent with the 
law of nations,103 the International Court of Justice stated that the Colombian 
Government had to demonstrate the rule it asserted was “in accordance with 
a constant and uniform usage practised by the States in question.”104 
Although noting particular cases in which diplomatic asylum was granted, 
the court concluded that a consistent state practice had not emerged.105 106

In the Fisheries Case,Wb the International Court of Justice held that 
Norway could define its exclusive coastal fishing waters according to a system 
that took account of its uniquely jagged coastline.107 The court found that 
Norway had applied its system consistently and without interruption since 
1869108 and that other states had acquiesced to it.109 Disagreeing that other 
states had actually acquiesced,110 Judge Read, in dissent, argued that only 
consistent acts of enforcement can establish a rule of customary international 
law:

Customary international law is the generalization of the practice of 
states. This cannot be established by citing cases where coastal 
states have made extensive claims, but have not maintained their 
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claims by the actual assertion of sovereignty over trespassing 
foreign ships .... The only convincing evidence of State practice is 
to be found in seizures, where the coastal State asserts its sovereign
ty over the waters in question by arresting a foreign ship.111

111. Id. at 191.
112. See C. Parry, The Sources and Evidence oe International Law 63 (1965) (customary 

international law based on state actions done in conviction of obligation; action may comprehend words 
and inaction); G. Tunkin, Theory of International Law 116 (state practice formed by undertaking 
or abstaining from specific actions); Watson, Legal Theory, supra note 89, at 632 (state practice based on 
actual activities of states); Watson, Autointerpretation, supra note 91, at 76 (practice of states better 
indicator of customary international law than votes by states in U.N. General Assembly).

113. Fitzmaurice, The Law and Procedure of the International Court of Justice. 1951-54: General 
Principles and Sources of Law, 30 Brit. Y.B. Int'l L. 1, 68 (1953). Although recognizing the probative 
value of state professions such as legislation and diplomatic statements, Fitzmaurice concluded that the 
actions of states are determinative in the long run. Id.

114. See Watson, Legal Theory, supra note 89, at 627-28 (ease of access to verbal material one reason 
why commentators do not give proper weight to actual behavior of states).

115. See Watson, Autointerpretation, supra note 91, at 68 (states have right to interpret their obligations 
under U.N. Charter because international law rests on consent); Watson, Legal Theory, supra note 89, at 
618-19 (comparison of domestic model with international model); cf. Edye v. Robertson, 112 U.S. 580, 598 
(1884) (enforcement of treaty provisions depends upon interest and honor of parties to treaty).

116. Cf. Kunz, Sanctions in International Law, 54 Am. J. Int’i I.. 324, 346 (1960) (true international 
law system would require sanctions).

117. See Dijk, Commentary, International Law and the Promotion and Protection of Human Rights, 24 
Wayne St. L. Rev. 1529, 1542 (1978) (when state behavior conflicts with official statements, latter lose 
validity as element of customary international norm); Watson, Legal Theory, supra note 89, at 611 (if state 
practice does not confirm that international human rights regime exists, customary norm of international 
law does not exist). One commentator cited the existence of apartheid in South Africa, many years after the 
General Assembly passed a resolution condemning it, as an example of the deviation between official 
pronouncements on international law and actual practice and enforcement. Watson, Legal Theory, supra 
note 89 at 629. As a result he criticized reliance on U.N. declarations as evidence of practice that 
determines customary international law. Id.

118. See Filartiga, 630 F.2d at 884 & n. 15 (reports of torture usually denied by countries or excused as 
unauthorized or short of torture; any incidents of actual torture do not diminish binding effect of 
international norm prohibiting torture).

119 Id. The Second Circuit quoted a commentator:

Several commentators also have stressed the importance of examining the 
actual practice of states.112 Sir Gerald Fitzmaurice, later a judge on the 
International Court of Justice, specifically agreed with Judge Read’s dissent, 
stating “it is only the actions of States that build up practice, just as it is only 
practice .. . that constitutes a usage or custom, and builds up eventually a rule 
of customary international law.113

Although the ease with which a court may obtain documentary evidence of 
official pronouncements facilitates judicial analysis of whether a customary 
international norm exists,114 a court should look beyond official statements of 
position to actual practice. Unlike domestic law which is based on a 
hierarchical enforcement mechanism, a rule of international law can be 
enforced only by the voluntary action of states.115 Because a rule of 
international law is effective only if enforced,116 a court should recognize as 
international law only those practices that states actually follow and would 
enforce voluntarily.117

The Second Circuit declined to adopt this view when it dismissed reports of 
actual torture.118 The Court reasoned that the binding effect of the prohibition 
against torture is not diminished by its often being honored in the breach.119 
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Although this approach allows the imposition of standards higher than those 
actually practiced by states, the international legal system provides no 
universal mechanism for enforcing these standards.120 Thus, the world 
community may not honor in fact the norm recognized by the Second Circuit 
as international law, with the result that a double standard could evolve.121

The best evidence for the existence of international law is that every actual State recognizes 
that it does exist and that it is itself under an obligation to observe it. States often violate 
international law, just as individuals often violate municipal law; but no more than 
individuals do States defend their violations by claiming that they are above the law.

Id. (citing J. Brierly, The Outlook for International Law 4-5(1944)).
120. See Watson, Legal Theory, supra note 89, at 633 (possibility of double standard studiously ignored 

by human rights proponents). Although the Alien Tort Statute would allow enforcement on occasion, only 
voluntary compliance by the world community would create a universal enforcement mechanism.

121. Id.
122. See Amnesty International Handbook 7, 14 (5th ed. 1977) (Amnesty International's 

Secretariat handles nearly 5,000 cases of human rights violations each year; overwhelming evidence 
indicates governmental torture of political opponents endemic); Ackerman, note 45 supra, at 669-707 
(1978) (torture is regular administrative practice in 35 countries); cf Watson, Legal Theory, supra note 89, 
at 611-13 (reciting litany of human rights abuses; suggesting possible majority of states violate human 
rights).

123. Time, Aug. 16, 1976, at 31 (citing estimates by Amnesty International).
124. That a prohibition against torture is not legally binding does not mean that the converse is true; 

that torture is an accepted part of international law. The lack of legal recognition simply implies that no 
customary international law has been formed in this area.

125. See The Paquete Habana, 175 U.S. 677, 700 (1900) (court must ascertain and administer 
international law). See generally A Bickel, The Least Dangerous Branch 111-98 (1962).

126. 175 U.S. 677 (1900).

Had the Second Circuit examined more critically the actual practice of 
states, it would have discovered that a large number of states engage in 
torture.122 Between 1966 and 1976, torture allegedly was practiced by officials 
in sixty countries, and forty nations continued the practice in 1975.123 The 
prevalence of torture suggests that many states in fact do not recognize as 
legally binding a general prohibition against torture.124 Thus, the Second 
Circuit’s conclusion that a customary international norm prohibiting torture 
exists is flawed because it fails to give sufficient weight to evidence of practice 
contrary to the official pronouncements of states.

III. Policy Considerations

In holding that torture is a violation of the law of nations, the Second 
Circuit arguably usurped the decision-making powers of the political branch
es of government. The Filartiga court decided a question of international law 
in an area in which the political branches have not reached a consensus. Even 
assuming that the court was not precluded from determining the law,125 126 the 
effect of the decision was to intrude upon the foreign affairs powers of the 
President and the Senate. Consequently, as a matter of policy, the court 
should have refrained from imposing a new rule of international law upon the 
political branches.

In The Paquete Habanam the Supreme Court stated that courts should 
determine international law “in the absence of any treaty or other public act of 
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their own government in relation to the matter.”127 The Restatement (Re
vised) of Foreign Relations'™ also suggests that courts should examine the 
position of the United States government vis-a-vis other governments when 
defining international law.129 Although courts occasionally must decide 
questions of international law in the absence of a definitive pronouncement on 
the issue from the political branches,130 the Filartiga court preempted a 
decision that the executive and congressional branches are currently strug
gling to make.

Actions of the political branches indicate the uncertainty of this country’s 
position in the area of international human rights in general and torture in 
particular. On the one hand, the executive submitted an amicus curiae brief in 
Filartiga, arguing that customary international law proscribes the use of 
torture.131 Congress also has demonstrated its concern in this area by 
incorporating human rights provisions into most legislation relating to 
foreign relations.132

On the other hand, the Senate has been unwilling to extend international 
law to encompass the protection of human rights. The International Covenant 
on Civil and Political Rights,133 which specifically prohibits torture,134 has 
awaited Senate action since 19 7 8.135 Although this delay ordinarily might not 
be indicative of unwillingness, it should be viewed in light of the Senate’s

127. Id. at 708 (emphasis added).
128 Restatement (Revised) of Foreign Relations (Tent. Draft No. 1, 1980).
129. Id. § 132(3).
130. The Paquete Habana, 175 U.S. at 700.
131. See Memorandum for the United States as Amicus Curiae at 12-20, Filartiga v. Pena-lrala, 630 

F.2d 876 (2d Cir. 1980) (discussing why law of nations prohibits torture). The amicus curiae brief, 
however, is seemingly inconsistent with prior executive actions. It cites the human rights treaties as 
international law that should be applied by American courts. Id. at 12-13 & n.28. Yet in 1978 the Carter 
administration recommended that declarations be added to the treaties that would prohibit individual suits 
based on the treaties' provisions. See President's Message: Four Treaties Pertaining to Human Rights, Sen. 
Exec. Doc. C-F, VI (1978) (submitted treaties should be non-self-executing).

132. The U.S. Role in a Changing World Political Economy: Major Issues for the 96th Congress: A 
Compendium of Papers Submitted to the Joint Economic Comm., 96th Cong., 1st Sess. 196 (Jt. Comm. 
Print 1979); see, e.g., Foreign Assistance and Related Programs Appropriations Act of 1979, Pub. L. No. 
95-481, § 611, 92 Stat. 1602 (President shall direct U.S. representatives to specified international financial 
assistance organizations to seek addition of human rights admendments to organizations' Articles of 
Agreement); Foreign Relations Authorization Act, Fiscal Year 1979, Pub. L. No. 95-426, § 610, 92 Stat. 
989 (President shall move aggressively to encourage countries dealing extensively with Cambodia and 
Uganda to end brutal and inhumane practices in those countries); Foreign Assistance Act, Pub. L. No. 95- 
384, § 6, 92 Stat. 731 (1979) (promotion of increased observance of human rights principal goal of U.S. 
foreign policy; limited aid and no assistance for domestic security provided to countries engaged in 
consistent pattern of gross violation of internationally recognized human rights); International Develop
ment and Food Assistance Act, Pub. L. 94-161, § 310, 89 Stat. 860 (curtailed assistance provided to any 
country engaged in consistent pattern of gross violation of internationally recognized human rights).

133. 21 U.N. GAOR, Supp. (No. 16) 52, U.N. Doc. A/6316 (1966).
134. Id. Art. 7 at 53.
135. The Senate Committee on Foreign Relations held hearings on the Covenant and three other 

human rights treaties in November, 1979. See generally International Human Rights Treaties: Hearings 
Before the Senate Committee on Foreign Relations, 96th Cong.. 1st Sess. (Comm. Prim 1979) [hereinafter 
Human Rights Treaties Hearings], The United States’ reluctance to undertake international legal 
obligations also is evident in its refusal to deposit with the Secretary-General of the United Nations a 
unilateral, nonbinding declaration of intention to comply with the Declaraton on the Protection of All 
Persons Being Subjected to Torture. Szasz, The International Legal Aspects of the Human Rights Program 
of the United States, 12 Cornell Int’l I. J 161, 169 n.40 (1979).
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failure to ratify fourteen of the nineteen human rights treaties sponsored by 
the United Nations,136 a record poorer than that of most developed coun
tries.137 Even a document as morally compelling as the United Nations 
Convention on the Prevention and Punishment of the Crime of Genocide138 
has remained stalled in the Senate for over thirty years.139

When asked to create law by defining customary international norms, a 
court should be sensitive to the actions of the political branches.140 The 
President and Congress have primary responsibility for defining and develop
ing international law.141 Furthermore, the practices and policies of these 
branches are the major components of customary international norms.142 
Given the role of the political branches in defining international law, the 
Second Circuit should have evaluated the actions of each branch prior to 
defining those norms that will be enforced as international law.

Faced with conflicting actions, the court should have placed greater weight 
upon the Senate’s reluctance to ratify human rights treaties. Treaties are the 
primary way nations assume international legal obligations and create rules of 
international law.143 Although courts are responsible for defining the law of

136. See Human Rights, supra note 56, at 10-11 (listing human rights agreements U.S. has ratified); cf. 
Foreign Affairs and Nationai Defense Division, Congressional Research Service, 95th 
Cong., 1st Sess., Human Rights in the International Community and in U.S. Foreign Policy, 
1945-76 3 (Comm. Print 1977) (United States ratified only 5 U.N. treaties and 5 O.A.S. treaties of 40 
human rights treaties now in force). Of the nineteen U.N. human rights treaties, the United States has 
ratified only the Protocol Relating to the Status of Refugees, the Convention on the Political Rights of 
Women, the Slavery Convention, the Protocol amending the Slavery Convention, and the Supplementary 
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery. 
Human Rights, supra note 56, at 10-11.

Commentators and members of the executive have recognized the Senate’s unwillingness to elevate 
human rights to the level of internationally protected legal rights. See Lane, Demanding Human Rights: A 
Change in the World Legal Order, 6 Hofstra L. Rev. 269, 292 (1978) (United States protects human 
rights through political process rather than by creating internationally protected legal rights); Skelton, The 
United States Approach to Ratification of the International Covenants on Human Rights, 1 Hous. J. Int’l 
L. 103, 103-04 (1979) (Senate has neglected human rights treaties); Szasz, supra note 135, at 167-169 (U.S. 
ratification record very poor); Human Rights Treaties Hearings, supra note 135, at 121-22 (prepared 
statement of Covey T. Oliver) (United States has not made any international legal commitments to human 
rights).

137. See Szasz, supra note 135, at 169 (U.S. ratification record poorer than any other Western state). 
Canada has ratified twelve U.N. human rights treaties, the United Kingdom, fourteen, and the Soviet 
Union, eleven. Id.

138. Dec. 9, 1948, 78 U.N.T.S. 277.
139. The Genocide treaty was transmitted to the Senate by the President on June 16, 1949. Human 

Rights Treaties Hearings, supra note 135, at 23. Since that time the Foreign Relations Committee has held 
public hearings on four different occasions: 1950, 1970, 1971, and 1977. Id. The treaty twice has been 
debated inconclusively on the floor of the Senate. Id. When the Genocide Convention was last considered 
in 1977, it was pending before the Foreign Relations Committee. Id. Hearings were held but the treaty was 
not reported. Id. The treaty is still pending before the Committee. Id.

140. See Harisades v. Shaughnessy, 342 U.S. 580, 589 (1952) (foreign relations almost exclusively 
entrusted to political branches of government and largely immune from judicial inquiry).

141 See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 432-33 (1963) (President speaks as 
interpreter and advocate of customary international norms); United States v. Curtiss-Wright Export Corp., 
299 U.S. 304, 320 (1936) (President sole organ of government in field of international relations); L. 
Henkin, Foreign Affairs and the Constitut ion 72-74 (1972) (Congress has power to define offenses 
against law of nations).

142. See L. Henkin, supra note 141, at 462 n.66 (executive practices form customary international law); 
Restatement (Revised) of Foreign Relations § 102, comment f at 26 (Tent. Draft No. 1, 1980) 
(treaties may evidence law of nations when non-parties follow out of sense of legal obligation).

143. See Preamble, Vienna Convention on Treaties, U.N. Doc. A/CONF. 39/27, May 23, 1969 
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nations,* 144 their determination should be subordinate to the Senate’s role in 
treaty making.145 Because of this subordinate role, the Filartiga court should 
have examined the Senate’s position on the human rights treaties prior to 
arriving at its own decision.146

(treaties have fundamental role in international relations; increasingly important source of international 
law); H. Steiner & D. Vagts, Transnational Legal Problems 283 (1976) (treaties are prime legal 
form for development of new principles of international law).

144. See L. Henkin, supra note 141, at 216 (courts make foreign affairs law when deciding cases before 
them; courts have made international law relevant to admiralty, maritime law, determination of 
international custom, conflicts of law and requirements of international comity); id. at 221 (courts make 
foreign relations law by determining customary international law); Restatement (Revised) of 
Foreign Relations §132(2) (Tent. Draft No. 1, 1980) (determination of international law presents 
federal question; disposition by Supreme Court conclusive for other courts).

145. See Restatement (Revised) of Foreign Relations § 135(1) (Tent. Draft No. 1, 1980) 
(treaties which become effective as law supersede inconsistent law of the United States); cf. The Paquete 
Habana, 175 U.S. 677, 700 (1900) (courts to decide international law when no treaty or controlling act of 
Senate or Executive).

146 By contrast, the position of Congress as a whole is less relevant. Although Congress has expressed 
support for a prohibition of torture by attaching human rights provisions to foreign relations legislation, 
this legislation has not created any binding international legal obligations or rules of international law. See 
note 132 supra (examples of statutes containing human rights provisions).

Warren Christopher, former Deputy Secretary of State, listed the three ways in which human rights 
considerations have become a part of the foreign policy process: "First, reporting and evaluating 
information on human rights conditions; second, incorporating human rights into our diplomacy, both 
bilateral and multilateral, and third, bringing human rights considerations to bear on our foreign assistance 
programs." Human Rights Treaties Hearings, supra note 135, at 6 (statement of Warren Christopher). 
These methods do not create any international legal obligations or rules of international law. Instead these 
measures attempt to accommodate human rights demands through the political process. Lane, supra note 
136, at 292.

147. See notes 135-36 supra and accompanying text (discussion of Senate's unwillingness to ratify 
human rights treaties).

148. See Human Rights Treaties, supra note 135, at 228 (statement of Sen. Helms) (opposing any 
attempt to alter domestic laws of the United States with international agreement); id. at 529 (report of 
Commission on Security and Cooperation in Europe) (human rights treaties not ratified by U.S. because of 
fear treaties would interfere in domestic legislative process); 120 Cong. Rec. 1944 (1974) (remarks of Sen. 
Thurmond) (provisions of Genocide Convention placing international tribunal over U.S. courts and 
legislature constitute drastic and dangerous invasion of sovereignty); id. at 1934 (remarks of Sen. Allen) 
(human rights goals are domestic concern of nation; internal affairs of U.S. cannot be subject of 
international concern); id. at 1843 (remarks of Sen. McClellan) (Genocide Treaty surrenders sovereignty 
over vital internal affairs of country); 116 Cong. Rec. 16,870 (remarks of Sen. Ervin) (charter of United 
Nations contemplates interference in domestic affairs); Genocide Convention: Hearings Before the 
Subcomm, of the Sen. Comm, on Foreign Relations, 91st Cong., 2d Sess. 206 (Comm. Print 1970) 
(statement of Sen. Ervin) (International Court of Justice would have compulsory jurisdiction over U.S ).

The Senate has refrained thus far from ratifying the Covenant on Civil and 
Political Rights as well as numerous other human rights treaties,147 thereby 
expressing an unwillingness to create any internationally recognized legal 
protections for human rights. The Senate’s primary concern has been that the 
treaty provisions might intrude upon the sovereignty of nations and of the 
United States in particular.148 The Filartiga court should have been sensitive 
to the Senate’s deliberate inaction and refrained from creating a new rule of 
international law. By finding jurisdiction over a purely domestic matter in 
Paraguay, the court freely interfered with Paraguay’s sovereignty, establish
ing a precedent in international law that could eventually bring to fruition the 
Senate’s fears that American sovereignty would be similarly impaired. Thus, 
the court might have effectively curtailed the Senate’s ability to set policy in 
the area of human rights.
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Ahuuugn me Carter administration requested that the court recognize an 
international prohibition against torture,149 the will of the Senate should 
prevail over that of the executive in this area of foreign affairs. In his 
concurring opinion in Youngstown Sheet and Tube Co. v. Sawyer,'50 Justice 
Jackson stated that when the President shares powers with Congress and 
“[wjhen the President takes measures incompatible with the expressed or 
implied will of Congress, his power is at its lowest ebb.”151 Although 
Youngstown did not expressly deal with the foreign affairs powers of the 
President, Jackson’s opinion suggests that the administration’s position in 
Filartiga should not have been adopted by the Second Circuit because the 
President’s power was at its “lowest ebb.” The President and the Senate share 
the treaty making power,152 which, as discussed above, is the primary means 
of creating international law, and the President’s interpretation that interna
tional law should contain a prohibition of torture153 runs counter to the 
“implied will” of the Senate. Thus, the court was not justified in giving any 
special attention to the Executive’s opinion. It should have instead deferred to 
the Senate’s implied position that torture is not a proper subject of interna
tional law.

149. See Memorandum for the United States as Amicus Curaie, supra note 131 (propounding view that 
law of nations prohibits torture).

150. 343 U.S. 579 (1952).
151. Id. at 637 (Jackson, J., concurring) (emphasis added). In Youngstown, the President issued an 

executive order directing the Secretary of Commerce to take possession of and operate steel mills. Prior to 
this controversy, Congress had refused to grant the President this power. The Supreme Court held that the 
executive order was not within the constitutional powers of the President. Id. at 583-87.

152. See U.S. Const, art. II. § 2 (President has power to make treaties with advice and consent of 
Senate).

153. See Memorandum for the United States as Amicus Curiae at 12-20, Filartiga v. Pena-Irala, 630 
F.2d 876 (2d Cir. 1980) (executive postion expressed by Departments of State and Justice). But see note 131 
supra (amicus brief inconsistent with prior executive action).

IV. Conclusion

Although Filartiga is appealing in its result, the Second Circuit erred in 
holding that the law of nations includes a prohibition of torture. The elevation 
of the individual to a position as a subject of international law was a departure 
from past decisions interpreting the Alien Tort Statute. In addition, the 
Second Circuit’s conclusion that customary international law prohibits 
torture was not supported by a full survey of the relevant evidence, which 
should include the actual practice of states. Thus, the decision significantly 
extended the reach of the law of nations and opened United States courts for 
the adjudication of claims not previously recognized by the United States 
under international law. Filartiga allows courts to hear claims brought by 
aliens who have been tortured by their own state’s officials, an interference 
with sovereign rights that the Senate has continuously rejected. Under these 
circumstances, the Filartiga court should have refrained from assuming an 
activist legal position.

Mark P. Jacobsen
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