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Perils of the Rulemaking Process: 
The Development, Application, and 
Unconstitutionality 
of Rule 804(b)(3)’s Penal Interest Exception

Peter W. Tague*

* Professor of Law, Georgetown University Law Center. A.B. 1965, Harvard College; J.D. 1969, 
University of Michigan.

As the culmination of a decade of rulemaking, in 1975 Congress 
enacted the Federal Rules of Evidence, which include in rule 
804(b)(3) an exception to the hearsay rule that allows federal courts 
to admit statements against penal interest. Having reviewed previ
ously unpublished memoranda and nonpublic tape recordings of the 
deliberations of the Advisory and Standing Committees to the 
Judicial Conference and the Special Subcommittee on Reform of 
Federal Criminal Laws of the House Judiciary Committee, Professor 
Tague explores the development of rule 804(b)(3), one of the more 
controversial rules that emerged from that rulemaking process. After 
analyzing rule 804(b)(3) and describing under what circumstances a 
penal interest statement is admissible, Professor Tague discusses why 
the penal interest exception of rule 804(b)(3) is unconstitutional. As 
a result of his study, Professor Tague concludes that the Supreme 
Court should revise the present rulemaking process to ensure that the 
process evolves as a professional, dispassionate, and unpoliticized 
approach to effectuating needed changes in the law.
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I. Introduction'

“You must not tell us what the soldier or any other man said, sir,“ interposed 
the judge; “it's not evidence.“1 2

1. The following abbreviated citations have been adopted for use throughout this article:

Committee on Rules of Practice and Procedure of the Judicial Conference of the United 
States, Preliminary Draft of Proposed Rules of Evidence for the United States District Courts 
and Magistrates, 46 F.R.D. 161 (1969) [hereinafter Preliminary Draft].

Committee on Rules of Practice and Procedure of the Judicial Conference of the United 
States, Revised Draft of Proposed Rules of Evidence for the United States Courts and 
Magistrates, 51 F.R.D. 315 (1971) [hereinafter Revised Draft],

Committee on Rules of Practice and Procedure of the Judicial Conference of the United 
States, Revised Definitive Draft of Proposed Rules of Evidence for the United States Courts and 
Magistrates (1971) (unpublished; on file with Judicial Conference of United States) [hereinaf
ter Revised Definitive Draft],

Supreme Court of the United States, Rules of Evidence for United States Courts and 
Magistrates, 56 F.R.D. 183 (1973) [hereinafter Supreme Court Draft],

Two Committees, an Advisory Committee to the Judicial Conference of the United States (the Advisory 
Committee) and the Committee on Rules of Practice and Procedure of the Judicial Conference of the 
United States (the Standing Committee), tape-recorded several of the meetings each held to consider the 
various drafts of the Federal Rules of Evidence. The tapes of these meetings, which are presently stored at 
the Judicial Conference, have not been catalogued or identified other than by date. Thus, the tape 
recordings are identified in this article only by committee and by date. Eg.. Advisory Committee Meeting, 
Sept. 5, 1971. To preserve the confidentiality of the committee members, only Professor Edward W. 
Cleary, the Reporter to the Advisory and Standing Committees, is identified by name in this article. The 
editors of the Georgetown Law Journal have relied upon the author for verifying the accuracy of statements 
in these tape recordings.

The Subcommittee on the Reform of Criminal Justice of the House Committee on the Judiciary also 
tape-recorded the markup sessions in which it reviewed the Supreme Court Draft of the Federal Rules of 
Evidence. The author and an editor of the Georgetown Law Journal have listened to a copy of the tape 
recordings of these sessions provided by Herbert E. Hoffman, then staff counsel to the Subcommittee. 
Throughout this article, the tape recordings are cited by date only. E.g., Markup Session, June 5, 1973.

2. C. Dickens, Pickwick Papers 530 (Signet ed. 1964).
3. For a discussion of nine more complicated examples, see notes 43-50 infra and accompanying text.
4. For various definitions of hearsay, see McCormick, Evidence § 246, at 584 (2d ed. 1972) 

(“Hearsay evidence is testimony in court, or written evidence, of a statement made out of court, the 
statement being offered as an assertion to show the truth of matters asserted therein, and thus resting for its 
value upon the credibility of the out-of-court assertion.”) [hereinafter, McCormick]; 5 Wigmore, 
Evidence § 1362, at 3 (Chadbourn rev. ed. 1974) (hearsay rule rejects “assertions offered testimonially, 
which have not been in some way subjected to the test of cross-examination”) [hereinafter Wigmore]; 
Fed. R. Evid. 801(c) (“‘Hearsay’ is a statement, other than one made by the declarant while testifying at 
the trial or hearing, offered in evidence to prove the truth of the matter asserted”).

Charged with murder, a defendant learns that another person, the declar
ant, confessed to the crime. In this example,3 one might expect the defendant 
to encounter no difficulty in introducing that statement during his trial to 
prove his innocence or to rebut the Government’s evidence. Various impedi
ments, however, may prevent the defendant from using the confession.

First, the evidentiary bar to the introduction of hearsay presents an 
obstacle.4 If the defendant subpoenas the declarant to testify and the declarant 
invokes the privilege against self-incrimination, thereby refusing to admit 
either that he committed the crime or that he confessed, the defendant cannot 
introduce the declarant’s out-of-court statement because he offers it for its 
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truth. Second, the defendant may not comment to the jury about the 
declarant’s assertion of the privilege against self-incrimination.5 As a result, 
the defendant probably cannot force the declarant to assert the privilege 
before the jury because the jury might draw the forbidden inference of guilt 
from the defendant’s pregnant questions.6 Finally, the defendant cannot 
require the Government to immunize the declarant.7 Such immunization 
would force the declarant to testify about his complicity in the crime, and his 
confession.8

Of these three impediments, the most important and most commonly 
encountered is the hearsay rule. Before Congress enacted the Federal Rules of 
Evidence in 1975 federal courts refused to recognize a hearsay exception for 
statements, known as statements against penal interest, that expose the 
declarant to prosecution, conviction, or punishment.9 Rule 804(b)(3), in 
which Congress recognized this exception to the hearsay rule,10 provides:

5. See Prop. Fed. R. Evid. 513(a), 56 F.R.D. 260 (1973) (no inference may be drawn from assertion of 
privilege).

6. In fact, counsel may not ethically “call a witness who[m] [he] knows will claim a valid privilege not 
to testify for the purpose of impressing upon the jury the fact of the claim of privilege.” ABA, Standards 
for Criminal Justice Standard 5.7(c), at 3.84 (2d ed. 1980) (prosecutor); id. Standard 7.6(c), at 4.90 
(defense counsel).

7 United States v. Trejo-Zambrano, 582 F.2d 460, 464 (9th Cir.), cert, denied, 439 U.S. 1005 (1978). 
But see Virgin Islands v. Smith, 615 F.2d 964, 966-68 (3d Cir. 1980) (court should grant use immunity if 
Government’s refusal to confer immunity intended to distort investigatory process); State v. Broady, 41 
Ohio App. 2d 17, 22-23, 321 N.E.2d 890, 895-96 (1974) (under state law, prosecutor’s duty to seek justice 
requires Government to grant use immunity).

8. See 18 U.S.C. § 6002 (1976) (authorizing federal courts, agencies of United States, or Congress to 
compel testimony pursuant to grant of use immunity).

9. See note 26 infra (citing examples of federal and state cases rejecting hearsay); 11 Moore’S 
Federal Practice (| 804.06(3)[2], at VIII-280 & n.9 (2d ed. 1976) (same) [hereinafter Moore].

10. To follow the various changes made in rule 804(b)(3), an outline of the steps in passage of the 
Federal Rules of Evidence may prove helpful. The Advisory Committee submitted the Preliminary Draft to 
the Standing Committee on March 31, 1969. Preliminary Draft, supra note 1, at 161. Following a period for 
comment by the bench and the bar, the Advisory Committee submitted the Revised Draft to the Standing 
Committee, which made it public on March 15, 1971. Revised Draft, supra note 1, at 315. The Standing 
Committee submitted the Revised Definitive Draft to the Supreme Court on October 29, 1971 but did not 
publish it in a reporter system. Revised Definitive Draft, supra note 1. The Court returned the Revised 
Definitive Draft on or about January 6, 1972. After further review, the Standing Committee resubmitted 
that draft on March 22, 1972. Although the Supreme Court promulgated the Supreme Court Draft on 
November 20, 1972, Supreme Court Draft, supra note 1, at 183, it did not transmit that draft to Congress 
until February 5, 1973. 409 U.S. 1132 (1973). The rules were to take effect on July 1, 1973. Id. The Special 
Subcommittee on Reform of Federal Criminal Laws of the House Committee on the Judiciary (the House 
Subcommittee) conducted hearings on the Supreme Court Draft between February 7 and March 15, 1973. 
The House Subcommittee announced initial changes to the Supreme Court Draft on June 28, 1973. 
Subcomm, on Criminal Justice of the House Comm, on the Judiciary, 93d Cong., 1st Sess., 
Report on HR. 5463 (Comm. Print 1973) [hereinafter June 28, 1973 Print], reprinted in House 
Comm, on the Judiciary, Rules of Evidence: Supplement to Hearings Before the Subcomm, 
on Criminal Justice of the Comm, on the Judiciary, House of Representatives, 93d Cong., 
1st Sess. 145 (Comm. Print 1973) [hereinafter Supplement to Subcommittee Hearings]. Following a 
public comment period, the House Subcommittee reworked its June 28, 1973 print and published a second 
print on October 10, 1973. Supplement to Subcommittee Hearings supra, at 357 [hereinafter 
October 10, 1973 Print], The House Committee on the Judiciary approved the Subcommittee’s work, 
with minor changes not relevant for our purposes, on November 15, 1973. House Comm, on the 
Judiciary, Report on the Federal Rules of Evidence, HR. Rep. No. 650, 93d Cong., 1st Sess. 
(1973), reprinted in [1974] U.S. Code Cong. & Ad. News 7075 [hereinafter House Judiciary Report]. 
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A statement which was at the time of its making so far contrary to 
the declarant’s pecuniary or proprietary interest, or so far tended to 
subject him to civil or criminal liability, or to render invalid a claim 
by him against another, that a reasonable man in his position 
would not have made the statement unless he believed it to be true. 
A statement tending to expose the declarant to criminal liability 
and offered to exculpate the accused is not admissible unless 
corroborating circumstances clearly indicate the trustworthiness of 
the statement.* 11

The House adopted the Rules on February 6, 1974. 120 Cong. Rec. 570 (1974). The Senate Committee on 
the Judiciary conducted hearings on June 4 and 5, 1974, and approved its version on October 11, 1974. 
Senate Comm, on the Judiciary Report on the Federal Rules of Evidence, S. Rep. No. 1277, 
93d Cong., 2d Sess. (1974), reprinted in [1974] U.S. Code Cong. & Ad. News 7051 [hereinafter Senate 
Judiciary Report]. The Senate adopted the Senate Committee’s draft on November 22, 1974. 120 Cong. 
Rec. 1917 (1974). The conference committee considered both versions of the rules. Conference Report 
No. 1597, 93d Cong., 2d Sess. (1974), reprinted in [1974] U.S. Code Cong. & Ad. News 7098 [hereinafter 
Senate Judiciary Report], The House adopted the conference version on December 18, 1974, 120 
Cong. Rec. 12,260 (1974), as did the Senate on December 16, 1974. 120 Cong. Rec. 21,645 (1974). The 
Federal Rules of Evidence became effective on July 1, 1975. Federal Rules of Evidence, 28 U.S.C. rules 
101-1103(1976).

11. Fed. R. Evid. 804(b)(3).
12. In this article, the term “legislative history” refers to the prelegislative work of the Advisory and 

Standing Committees as well as to the legislative work of the House of Representatives and the Senate.
13. Lowery v. Maryland, 401 F. Supp. 604, 607 (D. Md. 1975), aff d without opinion, 532 F.2d 750 (4th 

Cir. 1976), cert, denied, 429 U.S. 919 (1977). The district court lamented the absence of explanation of 
what constitutes corroborating circumstances. Id.

14. Id. Federal courts have compounded this problem by failing to consider state court decisions 
interpreting the penal interest exception. Moreover, courts of appeals may use the “clearly erroneous” 
standard in judging the correctness of a trial court's decision to exclude a defense-offered third party 
statement under rule 804(b)(3). See United States v. Metz, 608 F.2d 147, 157 (5th Cir. 1979) (clearly 
erroneous standard), cert, denied, 101 S. Ct. 80 (1980); cf. United States v. Alvarez, 584 F.2d 694, 701 (5th 
Cir. 1978) (absent trial court’s findings of corroboration, appellate court not bound by clearly erroneous 
standard and may examine record for corroboration). The judicial imagination is then freed to find some 
justification for the exclusion. See United States v. Bagley, 537 F.2d 162, 166-67 (5th Cir. 1976) (under 
clearly erroneous standard, if trial court fails to make express findings, appellate court must determine 
whether any reasonable view of evidence supports ruling), cert, denied, 429 U.S. 1075 (1977).

Rule 804(b)(3), however, does not solve the defendant’s admissibility 
problem. The rule bristles with interpretative questions. For example, the 
tests of “so far tended” in the first sentence and of “exculpate” and “clearly 
indicate” in the second sentence are terms of art not used elsewhere in the 
Federal Rules of Evidence. Unfortunately, not much published legislative 
history explains what the rule means.12 Furthermore, the published material 
is both inconclusive and inconsistent.13 As a result, one federal court has 
complained about the dearth of “clues” about the rule’s meaning.14 Because, 
in the absence of a clear legislative directive, no federal common law provides 
interpretative guidelines, federal decisions are both tentative and conflicting.

As a primary goal, this article will explain under what circumstances a 
penal interest statement is admissible under rule 804(b)(3) and then will 
evaluate the constitutionality, of the rule. As an ancillary goal, the article will 
illustrate one problem with the Supreme Court’s rulemaking process: Al
though the Judicial Conference, through its Advisory and Standing Commit
tees, drafted the Federal Rules of Evidence that the Supreme Court promul
gated, it published only the version of the rule and its accompanying 
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explanatory Note in the Preliminary, Revised, and Supreme Court Drafts.'5 
These goals require a lengthy discussion of the legislative history of the rule. 
Access to a trove of previously unpublished memoranda and nonpublic tape 
recordings of the work of the Judicial Conference and the House Subcommit
tee on Criminal Justice makes this discussion possible.16 Based on these 
materials, this article will examine the development and the application of 
rule 804(b)(3).

15. As is true with all of the rules of evidence, the Judicial Conference did not publish the alternatives 
that it considered, the reasons why it rejected those alternatives, the unresolved questions about the 
adopted version, or any comments by the public about the several versions of the penal interest exception. 
No witness who testified during the congressional hearings regarding the work of the Advisory and 
Standing Committees had access to the Advisory Committee’s internal papers. See Hearings before the 
Special Subcomm, on Reform of Federal Criminal Laws of the House Comm, on the Judiciary on Proposed 
Rules of Evidence. 93d Cong., 1st Sess. 181 (1973) (statement of Charles R. Halpern & George T. 
Frampton) ("The Advisory Committee kept no notes or minutes or even a summary of its deliberations, 
that are open to the public") [hereinafter House Subcommittee Hearings]. In preparing their presentation to 
the House Subcommittee, Halpern and Frampton enjoyed the “unique opportunity” to review the public’s 
comments about the work of the Advisory and Standing Committees. Id. at 159. Although Halpern and 
Frampton suggested that Congress investigate the role played by the Department of Justice and Senator 
McClellan in influencing the Advisory and Standing Committees, id. at 181, Congress apparently never 
made such an investigation.

16. Arguably, because the Federal Rules of Evidence were legislatively enacted, the work of Congress 
alone is relevant. Four reasons, however, justify considering the previously unpublished material. First, 
only the Standing and Advisory Committees considered certain interpretive questions pertaining to rule 
804(b)(3). Because the House Subcommittee, for example, erroneously assumed that the Supreme Court 
Draft of the rule restated the common law approach except for that draft’s treatment of the corroboration 
requirement in the second sentence, it only discussed this alteration. Markup Session, June 5, 1973. Thus, 
we must review the Advisory and Standing Committees’ interpretation of the penal interest test of the 
rule’s first sentence. Second, although Congress changed the corroboration requirement as proposed, a 
review of the purpose of the proposal will help in assessing the constitutionality of the rule as enacted. Cf. 
Frankfurter, Some Reflections on the Reading of Statutes, 41 Colum. L. Rev. 526, 544 (1947) (courts may 
use external aids to interpret statutes). Third, the unpublished material may help to resolve the differences 
between the principal commentators’ interpretations of rule 804(b)(3). Compare 11 Moore, supra note 9, f 
804.06(3)[2], at VIII-282-83 (suggesting corroboration requirement may not be so high as to violate due 
process) with J. Weinstein & M. Berger, 4 Weinstein’s Evidence: Commentary on Rules of 
Evidence for the United States Courts and Magistrates U 8O4(b)(3)[O3], at 804—103-09 (1979) 
(corroborating evidence must allow reasonable person to conclude statement true) [hereinafter Wein
stein], Finally, the unpublished material highlights the need for changing the current rulemaking process. 
See notes 843-46 infra and accompanying text (discussing suggested revisions in the rulemaking process).

The material includes internal memoranda of the Advisory and Standing Committees, tape recordings 
of the discussion by those Committees about rule 804(b)(3), and tape recordings of the markup sessions of 
the Special Subcommittee on Reform of Federal Criminal Laws. Although the markup sessions were 
public, apparently no commentator on rule 804(b)(3) has previously had access to the tape recordings of 
those sessions. Unfortunately, certain legislative sources were unavailable. For example, the House 
Subcommittee’s October 2, 1973 review of the public’s comments concerning the Subcommittee’s June 28, 
1973 version of the penal interest exception is not included in the tape recording of that session. Of the 
members of the Subcommittee whom I contacted, none could recreate the missing discussion. Also, neither 
the Senate Judiciary Committee nor the conference committee tape-recorded the discussions each held in 
considering the rules.

Like other commentators, I share the concern about using unpublished papers and discussions. 
Disclosure may impede candid discussion by a committee of the Judicial Conference in the future. On 
balance, however, I think that discussing this unpublished information is justified because it will assist 
courts in interpreting the penal interest exception and Congress in considering whether to alter the 
Supreme Court’s rulemaking procedures. Cf. W. Murphy, Elements of Judicial Strategy viii (1964) 
(use of private papers of Supreme Court justices justified despite possibility of negative publicity and 
impeding future discussion).
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First, the article discusses the common law treatment of defense-offered 
penal interest statements. This section presents hypothetical situations in 
which a declarant makes a statement that is arguably against his penal 
interest, and then the section examines the questions raised by application of 
the exception.

Second, the article reviews the legislative treatment of penal interest 
statements offered by the defense and by the Government. The exception 
underwent significant change during this process. At each step the drafters 
ratcheted higher the burden that the defendant must meet to introduce a 
statement against penal interest. This section suggests that the rule is the 
product of unwise policy choices made through a questionable process.17 
Commentators criticized not only the development of the Supreme Court 
Draft,18 but also the substance of many of the rules. That criticism in part 
prompted Congress, for the first time in the history of the Rules Enabling 
Act,19 to conduct hearings on procedural rules promulgated by the Supreme 
Court.20 Justifiably concerned about the way that the Supreme Court Draft 
was developed, Congress enacted legislation stripping part of the Court’s 
autonomy in drafting the rules of evidence.21

17. The process of enacting the penal interest exception suggests that any state legislature considering 
whether to enact a code of evidence should not adopt rule 804(b)(3) without close inspection of that rule’s 
tests. A close inspection also is warranted because the Constitution may require some form of penal interest 
hearsay exception. In two decisions, Green v. Georgia, 442 U.S. 95 (1979) (per curiam), and Chambers v. 
Mississippi, 410 U.S. 284 (1973), in which neither state recognized the exception, 442 U.S. at 96 n.l; 410 
U.S. at 299, the Supreme Court decided that the due process clause required admitting the declarant’s 
statement. 442 U.S. at 97; 410 U.S. at 302. Although Chambers did not hold that some form of exception is 
constitutionally required, the Court suggested in dictum that it might so hold in the future. 410 U.S. at 300 
(”[W]e need not decide in this case whether, under other circumstances, [having no such exception] might 
serve some valid state purpose by excluding untrustworthy testimony.”). Nonetheless, Mississippi 
continues to reject the exception. See Lee v. State, 338 So. 2d 399, 402 (Miss. 1976) (“Chambers does not 
seek to impose a general rule on the States that all declarations against penal interest which tend to 
exonerate a defendant must be admitted”).

18. One group critical of the drafting process of the Federal Rules of Evidence noted that 

significant changes were made in the proposed Federal Rules of Evidence from the time when 
the last previously published draft appeared for comments by the Bench and Bar and the date 
of the approval by the Supreme Court of a final and different draft of the proposed Rules. In 
most instances, the Advisory Committee did not see fit to explain the rationale for these 
changes, nor, indeed, did the Committee make even passing reference to the fact that the 
changes had been made. Such a breakdown in communications between the Advisory 
Committee which drafted the Rules on the one hand and the judges and lawyers who must 
practice under the rules on the other hand is regrettable.

House Subcommittee Hearings, supra note 15, at 129 (statement of the Committee on Federal Courts of the 
Association of the Bar of the City of New York). Although this comment applied to all of the rules, it 
appropriately followed a discussion of rule 804(b)(3) because the struggle to enact that rule perhaps has 
remained the most hidden from public view.

19. 28 U.S.C. §§ 2071-2076(1976).
20. Friedenthal, The Rulemaking Power of the Supreme Court: A Contemporary Crisis, 27 Stan. L. 

Rev. 673, 675 n.18 (1975). The Advisory and Standing Committees’ desire to avoid congressional review 
of the rules of evidence and to preclude increased congressional oversight of the Supreme Court’s 
rulemaking authority significantly shaped the Committees’ version of the penal interest exception. See 
notes 85-102 infra and accompanying text (describing Committees’ political decisions in responding to 
Senator McClellan’s challenge).

21. See 28 U.S.C. § 2076 (1976) (changing Rules Enabling Act so that Supreme Court rule effective, 
absent congressional action by either branch, 180 days after Court’s transmission of rule).



858 The Georgetown Law Journal [Vol. 69:851

Third, the article examines the various versions of rule 804(b)(3) in light of 
the legislative history. During the development of the rule, the Advisory and 
Standing Committees raised the defendant’s burden in an attempt to placate 
Senator McClellan, a critic the Committees accurately perceived as a 
formidable opponent of their work in general and of their version of the penal 
interest exception in particular. That appeasement, never publicly disclosed,22 
led the House Subcommittee to misinterpret the Advisory and Standing 
Committees’ version of the penal interest exception and to increase the 
defendant’s admissibility burden further. In light of this process, the article 
suggests how courts should interpret rule 804(b)(3).

22. Two insightful critics, however, suspected the influence of Senator McClellan’s intervention on the 
Advisory and Standing Committees. See House Subcommittee Hearings, supra note 15, at 180-81 
(statement of Charles R. Halpern & George T. Frampton) (noting Senator McClellan’s activities).

23. This proposal is not as multi-faceted as the criticism of one commentator who objected that the 
Supreme Court’s development of the Federal Rules of Evidence simultaneously involved inadequate 
participation by many interested groups and too much participation by the Department of Justice. Letter 
from Charles R. Halpern to William L. Hungate (July 31, 1973), reprinted in Supplement to 
Subcommittee Hearings, supra note 10, at 281.

24. See generally Friedenthal, supra note 20, at 677 (noting "current distrust of the Supreme Court’s 
rulemaking authority” and encouraging Court to increase its supervision over work done by Judicial 
Conference’s committees).

Fourth, the article discusses the constitutionality of the enacted version of 
the rule. The defendant bears a higher burden than the Government when 
seeking to use the exception to introduce a declarant’s statement simultane
ously implicating himself and the defendant. This burden may infringe upon 
the defendant’s compulsory process right to introduce evidence under the 
sixth amendment. Furthermore, when contrasted with the Government’s 
lower admissibility burden, the defendant’s burden may be unconstitutional 
under the equal protection clause.

Finally, the article comments on the rulemaking process and suggests 
possible improvements. The Supreme Court, for example, should publish or 
at least make available to the public the background memoranda prepared by 
the reporter, the alternative proposals that the Advisory and Standing 
Committees considered, the rationale for any proposals they rejected, and 
whatever public comments that would assist courts and scholars in under
standing how the Court intends that lower courts should interpret the 
proposed rule.23 Through these steps, the Supreme Court could enhance the 
credibility of the rulemaking process.24

II. The Common Law and Selected Examples

Two introductory inquiries will assist in the analysis of the legislative 
history of the rule 804(b)(3). The first inquiry, a brief review of the common 
law courts’ skeptical treatment of the penal interest exception, explains 
congressional opposition to the changes proposed by the Advisory and 
Standing committees. The second inquiry, a discussion of statements that 
either the defendant or the Government may introduce under the penal 
interest exception, highlights the issues courts must resolve in order to admit 
statements under this exception.
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A. THE COMMON LAW APPROACH

The common law courts were skeptical of the penal interest exception, 
using it to admit hearsay in only a few, dramatic instances. This skepticism 
originated in the Sussex Peerage,25 an influential nineteenth-century English 
case whose dictum has overshadowed its stated rationale for excluding the 
particular penal interest statement offered. Without analyzing whether the 
exception should be recognized generally or whether the statement should be 
admitted in a particular case, American courts heedlessly have followed the 
dictum in the Sussex Peerage.26

The case arose in 1843 following the death of the Duke of Sussex. Augustus 
Frederick D’Este, the Duke’s son, claimed his father’s “honours, dignities, 
and privileges.”27 D’Este asserted that Mr. Gunn, a minister of the Church of 
England, married D’Este’s father and mother in Rome, even though the Duke 
had not received the King’s permission as required by the Royal Marriage 
Act.28 To prove that his father married in Rome, D’Este offered the undated 
statement by Mr. Gunn to his son that he married the Duke and his wife in 
Rome.29 Because it was a crime to marry a person who had not complied with 
the Royal Marriage Act, D’Este argued that Gunn’s statement was against his 
penal interest and thus was trustworthy.30 Disagreeing with D’Este, the 
Committee for Privileges of the House of Lords refused to consider Gunn’s 
statement for two reasons.

25. 8 Eng. Rep. 1034 (1844).
26. See Donnelly v. United States, 228 U.S. 243, 272-77 (1913) (since Sussex Peerage, near unanimity in 

state courts against admitting evidence of confessions of third parties made out of court and tending to 
exonerate accused). Although federal courts followed Donnelly, several questioned the decision, acknowl
edging that trial courts should admit penal interest statements in certain circumstances. See, e.g., Scolari v. 
United States, 406 F.2d 563, 563-64 (9th Cir.) (following Donnelly but questioning whether federal courts 
bound by Supreme Court decision interpreting rule of evidence), cert, denied, 395 U.S. 981 (1969); Jones v. 
United States, 400 F.2d 134, 136 (9th Cir. 1968) (following Donnelly but noting criticism of rule); United 
States v. Dovico, 380 F.2d 325, 327 & n.2 (2d Cir.) (same), cert, denied, 389 U.S. 944 (1967). State courts 
generally have followed the blanket exclusion of penal interest statements on the authority of the Sussex 
Peerage and Donnelly. See State v. English, 201 N.C. 295, 300, 159 S.E. 318, 320 (1931) (noting injustice of 
excluding hearsay, court nonetheless held that “if proffered testimony is technically and legalistically 
hearsay, then this technical interpretation must prevail.”). See generally 5 Wigmore, supra note 4, § 1476 
at 352-57 n.9 (listing state cases in which penal interest statements excluded). In some state decisions, 
however, the courts admitted the hearsay statement when a third party admitted guilt and the defendant 
faced execution. See, e.g., Weber v. Chicago, R.l. & P. R.R., 175 Iowa 358, 393-94, 151 N.W.2d 852, 864 
(1915) (Sussex Peerage circumvented by finding statement against proprietary, rather than penal, interest 
and thus admissible); Blocker v. State, 55 Tex. Crim. 30, 31, 114 S.W. 814, 815 (1908) (reversing conviction 
when evidence against defendant circumstantial and declarant admitted committing murder); Hines v. 
Commonwealth, 136 Va. 728, 735, 117 S.E 843, 850 (1923) (declarant’s statement admitted because 
corroborated by circumstantial evidence).

27. 8 Eng. Rep. 1034, 1035 (1844).
28. Id. at 1037. The Committee for Privileges of the House of Lords, the body deciding the case, 

concluded that D’Este was not entitled to the “honours, dignities, and privileges” of his father because the 
Royal Marriage Act applied to the Duke, a descendant of King George II. Id. Even though the Act was 
applicable regardless of where the marriage occurred, the Committee discussed the penal interest exception 
to hearsay in terms of whether the marriage actually took place in Rome. Id.

29. Id. at 1042. Gunn had been called as a witness to testify about the Duke’s marriage as part of an 
unrelated action in chancery involving an undisclosed controversy. Id. He refused to answer on the ground 
that any answer might incriminate him. That refusal, D’Este argued, justified the conclusion that Gunn 
had no reason to misrepresent the marriage when Gunn spoke to his son. Id.

30. Id.
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First, the Committee expressed concern that D’Este’s argument, if fully 
expanded, would permit the prosecution to introduce a deceased’s penal 
interest statement to implicate the defendant.31 This concern obviously was 
irrelevant because D’Este offered the statement only to support his claim. 
Second, the Committee indicated that Gunn never was “liable to prosecu
tion.”32 Although this concern is relevant in assessing the trustworthiness of 
Gunn’s statement, we cannot judge its force because the decision fails to 
disclose fully the circumstances in which Gunn made the statement.33 Lord 
Brougham rejected D’Este’s offer of Gunn’s statement in far broader 
language than the two reasons would justify: “The rule, as understood now, is 
that the only declarations of deceased persons receivable in evidence, are 
those made against the proprietary or pecuniary interests of the party making 
them, when the subject-matter of such declarations is within the peculiar 
knowledge of the party so making them.”34

31. Lord Brougham announced:

To say, if a man should confess a felony for which he would be liable to prosecution, that 
therefore, the instant the grave closes over him, all that was said by him is to be taken as 
evidence in every action and prosecution against another person, is one of the most monstrous 
and untenable propositions that can be advanced.

Id at 1045. The Lord Chancellor argued that Gunn's statement should not be admitted on behalf o/D’Este 
because Gunn's statement could not be admitted against the Duke of Sussex, were he on trial. Id. at 1044. 
English reaction to the conviction of Sir Walter Raleigh may have influenced these statements. See Trial of 
Sir Walter Raleigh, 2 State Trials (1603) (Raleigh’s conviction based upon statements attributed to Raleigh 
by individual not called at trial). Today, the Committee’s concern is embodied in the Sixth Amendment’s 
confrontation clause.

32. 8 Eng. Rep. at 1044. The Lord Chancellor believed that Gunn did not fear prosecution because 
Gunn made the statements to his son. Id.

33. The difficulty in determining the trustworthiness of a statement suggests a different reason why 
common law courts might have distinguished between statements against proprietary or pecuniary interest 
and those against penal interest. Because most statements against proprietary or pecuniary interest were 
written in books of account or diaries found among the papers of the declarant, they presented less chance 
of fabrication by the witness who would testify about them. See 5 Wigmore, supra note 4, § 1477, at 358 
(possibility of fabrication only logical rationale for excluding oral penal interest statements); cf. 1 S. 
Greenleaf, A Treatise on the Law of Evidence § 150, at 234 (16th ed. 1899) (noting common law 
courts’ more frequent admission of documentary evidence).

34. 8 Eng. Rep. at 1045. Without explanation. Lord Campbell spoke in even broader terms of the 
importance of rejecting any penal interest statement: “I think it would lead to most inconvenient 
consequences, both to individuals and to the public, if we were to say that the apprehension of a criminal 
prosecution was an interest which ought to let in such declarations [against penal interest] in evidence.” Id.

35. In Wigmore’s view, the Sussex Peerage, which had “not [been] strongly argued and not considered 
by the judges in the light of the precedents,” represented “a backward step . . . and an arbitrary limit . . . 
upon the rule [establishing an exception for statements against interest].” 5 Wigmore, supra note 4, §
1476, at 351. Wigmore thought the practical consequence of the Sussex Peerage was “shocking to the sense 
of justice,” id. § 1477, at 359, permitting the conviction of an innocent defendant who had the means to 
prove that another person was guilty. He therefore urged ”discard[ing] this barbarous doctrine.” Id. §
1477, at 360. For a discussion by other commentators protesting the refusal to include penal interest 
statements in the against-interest exception, see McCormick, supra note 4, § 278, at 674-75; Jefferson, 
Declarations Against Interest: An Exception to the Hearsay Rule, 58 Harv. L. Rev. 1, 39-43 (1944).

36. 228 U.S. 243, 272-77 (1913). For an extensive discussion of Donnelly, see notes 549-67 infra and 
accompanying text.

Wigmore and other American commentators railed at the barbarity of the 
“rule” of the Sussex Peerage.35 Nonetheless, the United States Supreme Court 
casually accepted the rule without scrutiny in Donnelly v. United States,36 a 
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case that would play an important, if uncertain, role in congressional 
evaluation of rule 804(b)(3). Donnelly, charged with murdering an Indian 
named Chickasaw in the Klamath Indian reservation at the turn of this 
century, sought to introduce the statement of Joe Dick, who had died before 
the trial, that he killed Chickasaw.37 In affirming the trial court’s exclusion of 
Dick’s purported statement, the Supreme Court relied upon the Sussex 
Peerage and the “great and practically unanimous weight of authority in the 
state courts against admitting evidence of confessions of third parties made 
out of court and tending to exonerate the accused.”38 In the Court’s view, it 
was “[unnecessary to review the authorities, for we deem it settled by 
repeated decisions of this court, commencing at an early period, that 
declarations of this character are to be excluded as hearsay.”39 Without 
examining the reasons for excluding such statements or the unfairness of 
excluding Dick’s statement in Donnelly, the Court established a rule for 
federal courts that would last almost until enactment of rule 804(b)(3).

Despite the almost unanimous judicial refusal to admit defense-offered 
penal interest statements,40 when the Advisory Committee published its 
Preliminary Draft of the Federal Rules of Evidence in 1969 a trend had 
emerged toward recognizing the penal interest exception. For example, two 
model codes of evidence included penal interest statements as a general 
hearsay exception for statements against interest.41 After the Judicial Con-

37. 228 U.S. at 252-53.
38. Id. at 273-74. Many of the state court decisions the Supreme Court cited, id. at 274 n.l, are in part 

understandable in terms of the exception itself because the declarant was near death when he exonerated 
the defendant. Id. at 274-76. Thus, the declarants arguably had no reasonable fear that the statement would 
emperil them. Those statements do not qualify as “dying declarations” under rule 804(b)(2) of the Federal 
Rules of Evidence because they did not “concern . . . the cause or circumstances of what [the declarant] 
believed to be his impending death.” Fed. R. Evid. 804(b)(2).

39. 228 U.S. at 276.
40. See note 26 supra (discussing judicial exclusion of penal interest statements). The chilling result of 

excluding the statement did not persuade many courts to relax the hearsay bar. In State v. English, 201 
N.C. 295, 159 S.E. 318 (1931), for example, the defendant, convicted of murdering his wife, failed in his 
attempt to introduce the detailed statement of another, given to three police officers after the murder, that 
he and not the defendant had committed the crime. Id. at 296, 159 S.E. at 318. Although the judge who 
authored the English opinion agreed with Justice Holmes, who in dissent in Donnelly had argued that penal 
interest statements should be admitted at times, 228 U.S. at 277, that judge nonetheless followed state 
precedent in excluding the statement. 201 N.C. at 299-300, 159 S.E. at 320. As “explanation,” the judge 
quoted from an earlier decision which also had refused to admit a penal interest statement: “The great 
jurist who wrote the May case [the decision followed in English], confesses that the holding might seem 
absurd to a layman, ‘but the law must proceed in general principles,’ and hence if proffered testimony is 
technically and legalistically hearsay, then this technical interpretation must prevail." Id. at 300, 159 S.E. 
at 320. See also Note, Declarations Against Penal Interest: What Must be Corroborated Under the Newly 
Enacted Federal Rules of Evidence, Rule 804(b)(3), 9 Val. L. Rev. 421 (1975) [hereinafter Note, What 
Must be Corroborated],

41. Rule 509(1) of the Model Code of Evidence provides:

A declaration is against the interest of a declarant [and therefore admissible] if the judge finds 
that the fact asserted in the declaration ... so far subjected [the declarant at the time of the 
statement] to . . . criminal liability . . . that a reasonable man in his position would not have 
made the declaration unless he believed it to be true.

Model Code of Evidence rule 509(1) (1942). No state has adopted this code.
Rule 63(10) of the Uniform Rules of Evidence provided: “[A declaration is against the interest of a 
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ference published the Preliminary Draft but before Congress enacted the 
Rules, the Supreme Court loosened the stricture of Donnelly by admitting 
penal interest statements in four cases. In all but one of these cases the 
Government, rather than the defendant, benefited from the use of the 
statement.42

declarant if] the judge finds . . . [it] ... so far subjected him to . . . criminal liability [at the time of the 
assertion] . . . that a reasonable man in his position would not have made the statement unless he believed it 
to be true . .” Uniform Rule of Evidence 63(10) (superseded 1975). Kansas and New Jersey 
essentially adopted Uniform Rule 63(10). Cf. Kan. Civ. Pro. Code Ann. § 60-460(j) (Vernon 1965); N.J. 
Rev. Stat. § 2A:84A Rule 63(10) (1967). California also has enacted a penal interest exception, but it 
differs from Uniform Rule 63(10). Cf. Cal. Evid. Code § 1230 (West 1980).

42. See United States v. Matlock, 415 U.S. 164, 176-77 (1974) (authority to consent to warrantless 
search inferable from penal interest statement); Chambers v. Mississippi, 410 U.S. 284, 302 (1973) (due 
process violated when trial court excluded confession offered by defendant); United States v. Harris, 403 
U.S. 573, 583-84 (1971) (reliability of informant inferable from penal interest statement); Dutton v. Evans, 
400 U.S. 74, 83, 87-89 (1970) (no violation of confrontation clause to admit coconspirator’s hearsay penal 
interest statement implicating defendant).

43 Commentators have bitterly divided in addressing this threshold issue. One has dismissed it as a 
profitless philosophical inquiry. Letter from Kenneth W. Graham, Jr., to Committee on Rules of Practice 
and Procedure (July 28, 1971), reprinted in House Subcommittee Hearings, supra note 15, at 197. Professor 
Morgan believed that common law courts largely ignored the declarant’s motivation. Morgan, Declarations 
Against Interest, 5 Vand. L. Rev. 451, 454 (1952). Morgan argued that the focus should be on the facts 
stated and not on whether the statement creates a liability. Id. For him, the possibility that the statement 
might lead to the declarant’s prosecution or that it might be damaging if introduced at the declarant’s trial 
was irrelevant. Morgan’s view appears consistent with that of Wigmore. Yet as Morgan points out, id., 
Wigmore’s position was ambiguous because Wigmore also believed that when “the fact is against interest.. 
. the open and deliberate mention of it is likely to be true.” 5 Wigmore, supra note 4, § 1462, at 337. Not 
surprisingly, since Morgan was the reporter of the Model Rules, Rule 509(1) adopts his approach. The 
confusion over this question is illustrated by Jefferson’s belief that rule 509(1) adopted the litigation effect 
of a statement as controlling. Jefferson, supra note 35, at 10. Jefferson also believed, without substantiation, 
that common law courts had adopted this position. Id. Congress did not consider this question in its review 
of rule 804(b)(3). Because the Advisory Committee implicitly adopted a very relaxed interpretation of 
“against interest,” the Committee’s oversight was of considerable importance. See notes 248-58 infra and 
accompanying text (discussing Advisory and Standing Committees’ failure to discuss historic definitional 
controversy over when statement against interest).

B. THE ISSUES PRESENTED BY THE PENAL INTEREST EXCEPTION

The penal interest exception rests on the assumption that no one would 
knowingly implicate himself falsely in criminal conduct. Testing the validity 
of that assumption in a particular case involves at least six evidentiary 
questions. This section identifies these questions and presents nine examples 
of a declarant’s statement that a defendant or the Government might attempt 
to offer at trial.

First, is a statement against a declarant’s penal interest because of the 
“plain” meaning of the words spoken, the litigation effect of the statement, or 
the declarant’s motivation to tell the truth?43 If a court concentrates on the 
words spoken, it probably will limit admissibility to confessions (“I am guilty 
of murdering Smith”) or to explicit factual assertions (“I shot Smith”). If, 
however, the court analyzes the litigation effect of the statement, it might 
permit the introduction of opinions (“The defendant is not guilty”), state
ments whose relevance depends upon an inference (“I was present when 
Smith was shot”), or comments about the defendant’s complicity related to 
the statement (“X and I, but not the defendant, committed the crime”).
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Second, must the statement have been “against interest” at the time the 
declarant made it?44 If a court admits only statements that are confessional in 
nature, it would focus on when the declarant made the statement. If, however, 
the court analyzes the litigation effect of the statement, its inquiry could 
encompass a greater time period.

44. Statements that were not against the declarant's penal interest might become against his interest at a 
later point, for example, if the Government or the defendant discovers other inculpatory information. This 
position would tend to equate the penal interest exception with the party admission rule. See notes 254-57 
infra and accompanying text (comparing penal interest exception with party admission rule). Similarly, a 
statement might trigger the penal interest exception if a declarant invoked the fifth amendment after 
recognizing the disserving effect of his statement. See notes 469-72 infra and accompanying text (arguing 
that declarant’s invocation of fifth amendment might justify admitting statement).

45. See Fed. R. Evid. 804(a).
46. Common law courts admitted defense-offered penal interest statements only in this factual setting. 

See note 26 supra (discussing common law application of penal interest exception).
47. A party’s attempt to introduce a declarant’s statement poses a constitutional as well as an 

evidentiary issue. This article, however, does not focus on the constitutionality of admitting such a 
statement over a defendant’s confrontation clause objection. For a discussion of the differences between the 
defendant’s ability to exclude such a statement and his right to introduce a third-party statement, see notes 
708-59 infra and accompanying text.

48. The defendant (D) need not always rely on the penal interest exception to introduce the statement 
of a declarant (T). For example, charged with rape, D claims that T committed the crime. Soon after the 
crime was committed, T registered under a false name at a hotel located near the crime scene. D wants to 
introduce that false registration—a crime—because T looks like D, T was detained by the police for 
investigation following the rape, and T tentatively was identified by the victim as her assailant before D 
positively was identified by her. Here, D need not resort to the penal interest exception because he is not 
offering the statement for the truth of what T asserted—that he was somebody else. Because the statement 
is not hearsay, its admissibility depends upon its relevancy.

Third, must the declarant have understood that his statement was “against 
interest”? Courts usually use a “reasonable man” inquiry because they 
condition admission on the declarant’s unavailability to testify.45 If, however, 
at the moment he spoke or at some later point the declarant says that he 
understood the “against interest” nature of his statement, should a court 
reject the “reasonable man” test and focus instead on the declarant’s apparent 
subjective understanding?

Fourth, must the statement substitute the declarant for the defendant as 
the culprit?46 If so, a court should exclude the statement if it is relevant only 
to the defendant’s degree of culpability, not his innocence. A statement that 
exonerated the defendant of complicity in a crime committed by more than 
one person is similarly inadmissible because this kind of statement provides 
the Government with a reason to charge the declarant as well as the 
defendant.

Fifth, may the Government use the exception to introduce a statement that 
implicates both the declarant and the defendant?47 A Government-offered 
statement presents the same “collateral statement” problem as does the 
defense-offered statement in the fourth issue.

Sixth, must the proponent introduce other evidence to support the 
truthfulness of either the witness’ report of the statement or the statement 
itself? Demanding corroborating evidence of either sort suggests uncertainty 
about the declarant’s motivation or his sincerity.

Several of these issues are illustrated in the following examples of hearsay 
statements purportedly against penal interest.48 In the first seven examples, 
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assume the defendant (D), charged with murdering Smith at the intersection 
of Turk and Taylor streets in San Francisco’s Tenderloin district, offers the 
statement of an unavailable declarant (T). In the eighth and ninth examples, 
assume the defendant is charged with possession of marijuana found in his 
automobile; in the eighth, the defendant offers the statement of T, a 
passenger, about who put the marijuana in the automobile; in the ninth, the 
Government offers T’s statement against the defendant.

First, D offers T’s statement, “I killed Smith,” or “I committed the murder 
with which D is charged,” and the Government’s evidence indicates that only 
one person committed the crime. In making these factual assertions, T 
confesses to the crime. He appears to have personal knowledge of the crime, 
his personal involvement, and the charge against D. By offering T’s state
ment, D substitutes T for himself as the culprit.

Second, D offers T’s statement, “I was present when Smith was mur
dered.” This second example also involves a factual assertion. The relevance 
of T’s statement, however, depends upon an inference: T not only was present 
at the scene of the crime, but also is culpable. Although more evidence is 
needed to substitute T for the defendant as the culprit, T’s statement may 
assist D in shifting responsibility to T.

Third, D offers T’s statement, made several weeks after the crime, “I 
murdered a guy in the Tenderloin district several weeks ago.” T has admitted 
facts constituting a crime. The problem is one of relevance, but in a different 
form from the problem in the second example. Has T admitted committing 
the crime with which D is charged? Without more information, the relevance 
of the statement to the charge against D remains unclear. Nonetheless, D 
might argue that T’s admission, at least when coupled with other evidence,49 
suggests that T, not D, is guilty.

A separate problem arises because rule 801(a) indicates that conduct is not hearsay as long as the actor 
did not intend to assert a belief by acting. See Fed. R. Evid. 801(a) (nonverbal conduct not statement 
unless intended as assertion). If the Government charged a migrant worker with murder, for example, he 
might seek to introduce the departure of other migrant workers immediately after the murder as evidence 
of “flight” and thus of their “admission” of guilt. If the departing workers were held not to have asserted 
their involvement in the crime, the defendant could circumvent the hearsay bar (and thus the admissibility 
problems of rule 804(b)(3)). In contrast, if they intended to assert their involvement by their action the 
defendant would be required to satisfy either the tests of rule 804(b)(3) or those of another hearsay 
exception. See State v. Piernot, 167 Iowa 353, 359, 149 N.W. 446, 448 (1914) (“flight” is hearsay because it 
constitutes that person’s “confession,” and third-party’s confession is inadmissible hearsay). Remarkably, 
because of the high admissibility burden imposed by rule 804(b)(3), the defendant might be in a better 
position if he contends that the migrant workers asserted nothing by their departure. The problem, of 
course, is whether their departure is relevant if it is neither circumstantial evidence of state of mind nor an 
indirect assertion of complicity. Cf. People v. Mendez, 193 Cal. 39, 52-53, 223 P. 65, 70-71 (1924) 
(departure of other workers excluded as irrelevant because no other evidence connected them to crime).

49. The defendant, for example, might introduce evidence to show either that T had a motive or that 
Smith was murdered in the same unusual way as T killed another person. See Fed. R. Evid. 404(b) 
(evidence of other crimes admissible for indications of motive, plan, or knowledge).

Fourth, D offers T’s statement, “I murdered Smith by myself,” and D, a 
friend of T’s, is identified as being at the intersection when the crime was 
committed. The confession is an indirect comment on D’s lack of participa
tion. By confessing, T indicates that he personally knows the facts; as a result, 
he also may know whether D participated in the crime. Because T is a friend 
of D, however, T may be claiming sole responsibility to shield D.
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Fifth, D offers T’s statement, “D is not guilty of murdering Smith.” This 
example also presents an opinion by T about D’s complicity. This statement, 
however, differs from T’s opinion in the fourth example because it is less clear 
that T implicated himself in exonerating D: T might know that D is not guilty 
because T is guilty or T might simply know of information that led him to 
opine about D’s innocence without thereby implying that he himself is guilty. 
It is also less clear when T obtained the information upon which he bases his 
opinion. Did T only learn of information after the crime had been committed? 
Moreover, is T saying that D was not involved or that D has a legal excuse or 
defense for a killing that D committed?

Sixth, D offers T’s statement, “X and I killed Smith; D did not partici
pate.” In this example, T has exonerated D of complicity. T’s admission of 
personal guilt is obviously against his self-interest. But is his exoneration of D, 
a statement related to his personal admission, similarly against his penal 
interest?

Seventh, D admits that he hit Smith in the stomach. D offers T’s statement, 
“I hit Smith in the head with a baseball bat,” when a blow to the head caused 
Smith’s death. Or, D admits stabbing Smith and offers T’s statement, “I gave 
the knife to D while he fought Smith,” when D claims self-defense, 
provocation, or no premeditation. The first statement, “I hit Smith in the 
head with a baseball bat,” is a factual admission to the crime. The second 
statement, “I gave the knife to D,” may or may not be an admission to a 
crime, depending upon whether either possession of the knife was illegal or 
transferring the knife made T an accessory. Both statements, however, are 
relevant to D’s conduct, to his state of mind, and thus to his culpability, 
punishment, and perhaps defense.

Eighth, D offers T’s statement, “I put the marijuana in the spare tire.” This 
example involves a stronger case for the prosecution than does the analogous 
fourth example. D might be prosecuted based on his ownership of and 
presence in the car. T, whose factual assertion is self-incriminating, has not 
commented explicitly about D’s participation in the crime of possessing 
marijuana. D might have participated even if he had not put the marijuana in 
the spare tire. Nonetheless, D might use T’s statement to support his claim 
that he knew nothing of the crime. The Government also might use that 
statement to charge T with possession.

Ninth, the Government offers T’s statement, “D and I put the marijuana in 
the spare tire.” This final example, like the sixth, involves a related statement. 
Here, however, the Government offers T’s statement against D. Is T’s 
accusation of another person against T’s penal interest? If T’s self-accusation 
is reliable, should a court conclude that he spoke the truth in condemning D? 
Or, is T damning D in hope of immunity or a favorable plea bargain?

Of these nine examples, all but the seventh are relevant to the defendant’s 
guilt; the seventh is relevant to either the defendant’s degree of guilt or his 
punishment. Were the declarant on trial, a court would admit his statement in 
every example.50 Were the defendant on trial prior to enactment of rule 
804(b)(3), however, federal courts would have invoked Donnelly to exclude 
each statement without analyzing its penal-interest effect. All but the 
statement in the first example still might be inadmissible for the defendant 

50. Each would be admissible as a party’s admission under the common law or as nonhearsay under 
rule 801(d)(2)(A) of the Federal Rules of Evidence. The sole exception might be the fifth example.
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under rule 804(b)(3). A review of the legislative history of rule 804(b)(3) will 
suggest why the federal law of evidence with respect to a defendant’s offer of a 
penal interest statement has not progressed significantly since Donnelly.

III. The Legislative History of Rule 804(b)(3)

A. THE DEFENDANT OFFERS A DECLARANT’S STATEMENT

As first proposed by the Advisory Committee in the Preliminary Draft, rule 
804(b)(3)51 provided:

51. In the Preliminary Draft, the Advisory Committee numbered the rule as 8-04(b)(4). In the Revised 
Draft and the Revised Definitive Draft, the Committee changed the rule number to 804(b)(4). The House 
Subcommittee renumbered the rule as 804(b)(3), the identification of the rule as enacted. Throughout this 
article, I identify the rule as 804(b)(3), unless one of the prior numbers is more appropriate.

52. Preliminary Draft, supra note 1, at 378. When first discussed by the Advisory Committee during its 
March 7-9, 1968 meeting, the rule did not contain the last sentence. As then drafted, the Committee 
adopted the rule by a 12-2 vote. Unfortunately, the Committee recorded neither its discussion nor the 
reasons for the two negative votes. The Committee also rejected, by a 7-5 vote without recorded 
explanation, a motion to transfer the rule from the illustrations of rule 8-04 to those of rule 8-03. That 
transfer would have eliminated the declarant’s unavailability as a condition of admissibility. At least one 
member thought that statements against interest “offer the strongest guarantee of trustworthiness to be had

.” Minutes of Advisory Committee Meeting 15, 16 (March 7-9, 1968) (on file at Judicial Conference). 
During its meetings on May 23-25, 1968, the Committee unanimously voted to adopt the rule as quoted in 
the text, but without the last sentence. Minutes of Advisory Committee Meeting 83 (May 23-25, 1968) (on 
file at Judicial Conference). Later that year the Supreme Court decided Bruton v. United States. 391 U.S. 
123 (1968). This led Professor Cleary, the Reporter to the Advisory and Standing Committees, to add the 
final sentence (the "Bruton sentence”) that appeared in the Preliminary Draft to comport with his reading 
of Bruton and Douglas v. Alabama, 380 U.S. 415 (1965). See Letter from Edward W. Cleary to Members of 
The Advisory Committee on Rules of Evidence 3 (Nov. 12, 1968) (on file at Judicial Conference). He 
apparently first believed that the addition was constitutionally required by Douglas and Bruton but 
probably not compelled by the logic of the penal-interest exception. He noted that although Douglas did 
“not preclude admitting a third-party confession against an accused when offered as such and nothing 
more . . . , [t]he weight to be given [such a statement] is another matter." Memorandum No. 19, article 
VIII, part 5, at 292-93 (Feb. 21, 1968) (on file at Judicial Conference) (background memorandum prepared 
by Professor Cleary for Advisory Committee to explain hearsay rule) [hereinafter Memorandum No. 19]. 
That comment is ambiguous. He would later change his mind twice, next arguing that a statement 
implicating the accused was not against the declarant’s penal interest, see note 191 infra, but then 
concluding that it might be. See text at note 199 infra.

The Committee conditioned the admissibility of a statement against interest upon the unavailability of 
the declarant. Preliminary Draft, supra note 1, at 377-78. Congress retained that prerequisite in the enacted 

Statement Against Interest. A statement which was at the 
time of its making so far contrary to the declarant’s pecuniary or 
proprietary interest, or so far tended to subject him to civil or 
criminal liability or to render invalid a claim by him against 
another or to make him an object of hatred, ridicule, or social 
disapproval, that a reasonable man in his position would not have 
made the statement unless he believed it to be true. This example 
does not include a statement or confession offered against the 
accused in a criminal case, made by a codefendant or other person 
implicating both himself and the accused.52
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This version favored the criminal defendant in two significant ways. The final 
sentence, the so-called “Bruton sentence,” precluded the Government from 
using the penal-interest exception to admit a declarant’s statement simultane
ously implicating the declarant and the defendant.53 Furthermore, this 
version of the penal interest exception marked a radical break from Donnelly 
v. United States.54 In its Note explaining the rule, the Advisory Committee 
sided with Justice Holmes who, dissenting in Donnelly, argued that distin
guishing between statements against either pecuniary or proprietary interests 
and those against penal interests—admitting the former but excluding the 
latter—was logically indefensible.55 In siding with Justice Holmes, however, 

rule. Fed. R. Evid. 804(a). Unavailability, a condition required by the common law, was not required by 
either rule 63(10) of the Uniform Rules of Evidence or rule 509(1) of the Model Code of Evidence. Only the 
Advisory Committee considered whether the condition was justified. Professor Cleary thought that 
“unavailability add[ed] nothing to the trustworthiness of the hearsay statement.” Memorandum No. 19, 
supra, at 293. Nonetheless, he included the requirement because the exception would otherwise have had to 
be transferred to the illustrations of rule 8-03. In his opinion, the exception did not belong in the rule 8-03 
illustrations because against-interest statements were “concededly inferior evidence” and the rule 8-03 
illustrations, in contrast, “embraced . . . evidence as good as if given by declarant on the stand.” Id. 
Although Professor Cleary thought that certain against-interest statements were as trustworthy as the rule 
8-03 illustrations, he also thought that many were not as reliable. Id. He provided no examples, however, to 
illustrate his observation. Interestingly, the Advisory and Standing Committees later would claim that “[a] 
good case can be made for eliminating the unavailability requirement entirely for declarations against 
interest cases.” Letter from Roszel C. Thomsen to Senator James Eastland, reprinted in Proposed 
Amendments to the Federal Rules of Evidence: Hearings on HR. 5463 Before the Senate Committee on the 
Judiciary. 93d Cong., 2d Sess. 69 (1974) (sending Comments of the Judicial Conference on H R. 5463) 
[hereinafter Senate Judiciary Hearings], Those Committees, however, did not push their point. Apparently, 
neither the Senate Judiciary Committee nor the conference committee considered it. In light of Chambers 
v. Mississippi, 410 U.S. 284 (1973), in which the Supreme Court held that a defendant had a constitutional 
right to introduce hearsay admissions and confessions by a testifying declarant, id. at 302, the 
unavailability requirement may be unconstitutional in certain cases, if not on its face. For a discussion of 
the constitutional implications of Chambers, see notes 789-814 infra and accompanying text.

53. Although the Advisory Committee’s rationale for including this sentence is unclear, the Committee 
did not intend to bar the Government from introducing such a statement through some other hearsay rule, 
such as rule 801(d)(2)(E), the coconspirator rule. See notes 206-07 infra and accompanying text 
(Committee hoped to retain coconspirator doctrine as means for Government to introduce third-party 
statements implicating defendant).

54. 228 U.S. 243 (1913). Rule 8-04(b)(4) also broke new ground, at least in the federal courts, by 
permitting a party to introduce statements that “so far tended ... to make [the declarant] an object of 
hatred, ridicule, or social disapproval . ..” Preliminary Draft, supra note 1, at 378. Although California 
had a similar provision, Cal. Evid. Code § 1230 (West Supp. 1980), and Professor McCormick supported 
the idea, see McCormick, supra note 4, § 278, at 674-75, Congress deleted this extension of the against- 
interest exception because it thought that such statements usually were not against interest. House 
Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089. Congress may 
have objected because it was concerned that what one person would consider as social disapproval another 
person would view as praise. Because Professor Cleary agreed that the word “social” was vague, he deleted 
it and substituted "disgrace” in the Revised Draft. Revised Draft of Proposed Federal Rules of Evidence, 
(Public’s) Suggestions with Reporter's Comments, at 114d (undated) (prepared by Professor Cleary for 
Advisory Committee’s Sept. 3-5, 1971 meeting) (on file at Judicial Conference) [hereinafter Reporter’s 
Comments to Revised Draft]. Professor Cleary thought that the phrase “hatred, ridicule, or disgrace” was 
sufficiently clear that declarants and courts would understand it. Id. Thus, the Advisory Committee 
expansively viewed statements against interest offered by a criminal defendant or a civil litigant, 
“expanding] to the full logical limit" the scope of the exception. Advisory Committee Note to Preliminary 
Draft, supra note 1, at 385.

55. Advisory Committee Note to Preliminary Draft, supra note 1, at 385. Although Justice Holmes did 
not condemn the distinction so explicitly, he cited Dean Wigmore, Donnelly v. United States, 228 U.S. 243, 
278 (1913) (Holmes, J., with Lurton & Hughes, JJ., dissenting), who forcefully had condemned the 
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the Advisory Committee appeared to omit the limitations on admissibility 
implicit in his dissent.56 Justice Holmes appeared to demand some “circum
stances pointing to [the statement’s] truth,”57 but he did not specify in his 
short, two-page dissent what test he would apply.58 By its public silence on the 
issue of corroboration, the Advisory Committee ostensibly rejected condition
ing admissibility on the existence or introduction of other evidence supporting 
the trustworthiness of the statement. Furthermore, the Advisory Committee 
noted that “one senses in the decisions [denying admission] a distrust of 
evidence of confessions by third persons arising from suspicions of fabrication 
either of the fact of the making of the confession or in its contents.”59 This 
statement implicitly rejected those fears as unfounded or as outweighed by the 
importance of the statement to the defendant and to the factfinder.60 
Moreover, the Advisory Committee thought that those fears were impossible 

distinction. See 5 Wigmore, supra note 4, § 1477, at 358-62. In addition to Justice Holmes, commentators 
also have criticized the distinction between economic and penal interest statements. See McCormick, 
supra note 4, § 278, at 674 (acknowledgement of facts rendering declarant criminally liable as trustworthy 
as acknowledgement of debt); Jefferson, supra note 35, at 39 (“Penal interest is certainly as important to a 
person as pecuniary or proprietary interest ’’).

56. Professor Morgan, who urged recognition of the penal interest exception, also suggested adding a 
foundation requirement that “there be some other evidence tending to show the declarant’s guilt.” Morgan, 
supra note 43, at 475. Morgan may have suggested that test principally to silence the objections of those 
commentators who opposed admitting penal interest statements under any circumstances. By its comment 
that rule 8-04(b)(4) “expands [the against-interest exception] to the full logical limit,” Advisory Committee 
Note to Preliminary Draft, supra note 1, at 385, and by its reference to other evidentiary codifications that 
did not condition admission on the declarant’s unavailability, id. at 387, the Advisory Committee 
demonstrated its eagerness to admit penal interest statements.

57. Donnelly v. United States, 228 U.S. 243, 277 (1913) (Holmes, J., with Lurton & Hughes, JJ., 
dissenting).

58. Although Justice Holmes would have demanded proof that “the confession really was made, and 
that there was no ground for connecting [the defendant with the declarant],” id., he did not explain either 
what evidence he thought relevant to these questions or the amount of evidence that he would have 
required. Nonetheless, neither Justice Holmes nor Professor Morgan used the word “corroboration” to 
describe what each would have demanded. Unfortunately, the Advisory Committee added this confusing 
term in the Revised Definitive Draft and the House Subcommittee later embraced it. For a discussion of the 
legislative history of the corroboration requirement of rule 804(b)(3), see note 474-543 infra and 
accompanying text.

59. Advisory Committee Note to Preliminary Draft, supra note 1, at 385. Professor Cleary recognized 
that this fear was “enhanced ... by the requirement that [the] declarant be unavailable,” Memorandum 
No. 19, supra note 52, at 290, but nonetheless rejected this fear as a ground to exclude penal interest 
statements from the illustration.

60. Professor Cleary thought that conditioning admissibility on the unavailability of the declarant was a 
better way of protecting against admitting untrustworthy statements than was interpreting “against 
interest” restrictively. See note 310 infra and accompanying text. When the Advisory Committee later 
added a corroboration requirement to the rule, it did so to mollify critics of the rule, not to reject Professor 
Cleary’s view. See notes 96-109 infra and accompanying text (describing Committee’s reaction to Senator 
McClellan’s demand for corroboration requirement).



1981] Rule 804(b)(3) 869

to eliminate with a rule61 and that juries were capable of assessing the 
possibility of fabrication.62

The Department of Justice swiftly attacked proposed rule 8-04(b)(4). In the 
first of three letters objecting to the Committee’s work, the Department 
“strongly urge[d]” deletion of the penal interest exception,63 not because it 
clung mulishly to the position of the Donnelly majority, but because it 
doubted the trustworthiness of the reporting witness and of the declarant. In 
its view, “[e]xperience shows that most instances of evidence of statements 
against penal interests proffered by an accused in a criminal case involve 
statements allegedly made to the accused or by one prison inmate to 
another—situations fraught with the possibility of contrivance or of un
founded braggadocio.”64 However, because the Department begrudgingly 
admitted that certain sorts of penal interest statements might be admitted,65

61. Professor Cleary wrote: “The Maryland court has been especially sensitive to the difference between 
crackpot and fabricated third-party confessions and those bearing substantial earmarks of genuineness, but 
the distinction seems to be an impossible one to incorporate in a rule.” Memorandum No. 19, supra note 
52, at 291. The Maryland decisions referred to by Professor Cleary are discussed in Brady v. State, 226 Md. 
422, 427-28, 174 A.2d 167, 170 (1961). Letter from Edward W. Cleary to Peter W. Tague (May 17, 1979) 
(on file with author) [hereinafter Cleary Letter], The Maryland courts have suggested admitting a 
declarant’s written confession when the declarant admits to having committed the crime charged against 
the defendant and when the defendant confesses to the same crime. Brady v. State, 226 Md. 422, 428, 174 
A.2d 167, 170 (1961) (citing Thomas v. State, 186 Md. 446, 452, 47 A.2d 43, 46 (1946)). Both Brady and 
Thomas conditioned admissibility on the absence of collusion between the declarant and the defendant. 
Brady v. State, 226 Md. 422, 429, 174 A.2d 167, 171 (1961); Thomas v. State, 186 Md. 446, 452, 47 A.2d 
43, 46 (1946). The Brady court thought that the judge should decide the collusion issue. 226 Md. at 429, 
174 A.2d at 171.

62. See Advisory Committee Note to Preliminary Draft, supra note 1, at 386 (“Questions of possible 
fabrication are better trusted to the competence of juries than made the attempted subject of treatment by 
rule”). The Advisory and Standing Committees, which initially thought that the jury should assess the 
trustworthiness of the declarant’s statement, eventually reversed positions on this issue, delegating that 
task to the judge. See notes 625-28 infra and accompanying text (describing change between Preliminary 
and Revised Drafts and Supreme Court Draft).

63. Letter from Sol Lindenbaum, Executive Assistant to Attorney General, to Judge Albert B. Maris at 
34 (Jan. 12, 1970) (sending Department’s Report to the Attorney General Concerning Proposed Federal 
Rules of Evidence of the United States District Courts and Magistrates) (on file at Judicial Conference) 
[hereinafter Justice’s First Letter]. Before writing this report, the Department of Justice had asked the 
United States Attorneys to comment on the Preliminary Draft. Because those comments are no longer on 
file at the Department of Justice, we cannot determine what, if anything, the United States Attorneys said 
about the penal interest exception. As far as I can determine from a review of the public comments received 
by the Advisory Committee, only the Department of Justice objected to rule 8-04(b)(4) of the Preliminary 
Draft.

64. Justice’s First Letter, supra note 63, at 33 (footnote omitted). To support its position, the 
Department of Justice cited Scolari v. United States, 406 F.2d 563 (9th Cir.) (per curiam), cert, denied, 395 
U.S. 981 (1969). In Scolari the lower court convicted the defendant for smuggling narcotics from Mexico 
into the United States in a spare tire. Id. The court of appeals excluded Scolari’s testimony that a passenger 
in his automobile admitted to him that she had hidden the narcotics in the tire without his knowledge. Id. 
at 564. Because the court affirmed on the authority of Donnelly v. United States, 228 U.S. 243 (1913), its 
decision lacks all of the information necessary to evaluate the Department of Justice’s concern over the 
trustworthiness of a third-party’s statement reported by the defendant: the passenger’s identity, her 
whereabouts at the time of the trial, and the content and context of her declaration. I have been unable to 
contact the attorneys to obtain this information.

The Department of Justice sought the opinions of the United States Attorneys about the problems 
presented by the Preliminary Draft for prosecution of criminal cases. See note 63 supra. Thus, it is 
remarkable that the Department of Justice could marshal only Scolari as an example of the danger of the 
penal interest exception.

65. Because rule 8-04(b)(5) was simply “illustrative” of one type of hearsay that might be admitted, the
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its reasons for demanding deletion of the penal interest language remain 
unclear.* 66 If the Advisory Committee retained the penal interest language, the 
Department of Justice urged it to condition admissibility on a defense offer of 
“other substantial evidence which tends to show clearly that the declarant, 
and not the defendant, is in fact the person guilty of the crime for which the 
defendant is on trial.”67

Department of Justice argued that “the deletion of express reference would not mean that all [penal 
interest] statements would have to be excluded.” Justice’s First Letter, supra note 63, at 34. To demonstrate 
the sorts of against-interest statements that it thought should be admissible, the Department of Justice cited 
two inconsistent cases, State v. Larsen, 91 Idaho 42, 415 P.2d 685 (1966), and State v. Sejuelas, 94 N.J. 
Super. 576, 229 A.2d 659 (Super. Ct. App. Div. 1967).

In Larsen. Butler, initially suspected by the police as the murderer, explained to three disinterested 
people soon after the crime how he had killed and buried the victim. 91 Idaho at 47, 415 P.2d at 690. At 
trial Larsen made an offer of proof that Butler’s car was observed near the victim’s grave, that grass and 
brush like that at the gravesite had been found on Butler’s car, and that human blood had been found inside 
Butler’s car. Id. Having excluded this evidence, the trial court convicted Larsen for murder. Id. at 47-48, 
415 P 2d at 690-91. Because Larsen failed to offer any supporting evidence to substantiate his offer of proof 
at trial, the Idaho Supreme Court affirmed his conviction. Id. at 49, 415 P.2d at 692. The court held that 
“third-party confessions, made out of court, are admissible only when there is other substantial evidence 
which tends to show clearly that the declarant is in fact the person guilty of the crime in question.” Id. This 
holding was arguably unfair because the trial court had prevented the defendant from introducing any 
supporting evidence, unless his offer of proof was inadequate for failing to identify the manner of proof.

In Sejuelas. a police officer testified that he saw the defendant drop some packets containing heroin. 94 
N.J. Super at 578-79, 229 A.2d at 660. The trial court excluded the testimony of an eyewitness, Maldonado, 
that Camacho had said before the incident that Camacho intended to frame the defendant. Id. at 579-80, 
229 A.2d at 661. The trial court, however, allowed Maldonado to testify that she saw Camacho drop the 
packets. Id. The New Jersey Superior Court reversed the defendant’s conviction, stating that “[t]he totality 
of the evidence, if believed, directly substantiates the conversation which Mrs. Maldonado allegedly 
overheard.” Id. at 582, 229 A.2d at 662. In the court’s view, a statement against penal interest is admissible 
if direct evidence tends to substantiate it. Id. at 581, 229 A.2d at 662.

Sejuelas cannot be harmonized with Larsen. See Note, What Must be Corroborated, supra note 40, at 
483 (criticizing Larsen as conditioning admissibility on “compelling evidence of declarant’s guilt”). 
Incredibly, the Sejuelas court cited Larsen as support. State v. Sejuelas, 94 N.J. Super. 576, 581, 229 A.2d 
659, 662 (Super. Ct. App. Div. 1967). The only difference between the cases is that an eyewitness observed 
the declarant’s conduct in Sejuelas. That difference should be relevant only to the weight of the penal 
interest statement, not to its admissibility. Nonetheless, both cases support the Department of Justice’s 
claim that a court should admit only against-interest statements that substitute the declarant for the 
defendant as the culprit.

The Department of Justice also suggested that a third-party confession made to a police officer before 
the defendant’s arrest might be admissible. Justice’s First Letter, supra note 63, at 34.

66. The Department of Justice apparently was worried that an explicit recognition of the penal interest 
exception might tempt defendants to fabricate third-party statements. In its view, “[t]he deletion of the 
reference to statements against penal and social interests simply serves to discourage attempts to introduce 
testimony concerning an absent third party's alleged statement exonerating a defendant.” Justice’s First 
Letter, supra note 63, at 34. The Department of Justice marshaled only Scolari as a case in which the 
defendant was the reporting witness. It cited no cases in which the declarant was a prison inmate. The 
Government always can cross-examine a testifying defendant about the statement and his relationship to 
the declarant. In attempting to block cross-examination with respect to his guilt, a defendant might testify 
only about the statement, without asserting his own innocence. The jury, however, undoubtedly would 
distrust such restricted testimony and would question the defendant’s innocence. The Department of 
Justice also failed to discuss the more difficult aspect of Scolari: Should a court admit a statement in the 
form of an opinion about the defendant’s involvement in a crime?

67. Justice’s First Letter, supra note 63, at 34. The Department of Justice also objected to the “Bruton 
sentence” because it thought that the sentence was more restrictive than Bruton required. Id. at 34-35.

In his unpublished rejection of the Department of Justice’s objections, 
Professor Cleary addressed all but the Department’s concern over the 
defendant as a reporting witness. He wrote:



1981] Rule 804(b)(3) 871

[The problems of contrived or boastful statements are] aspects 
[that] were carefully considered by the Advisory Committee, 
particularly against the background of the Maryland decisions .. ., 
and the decision was reached that they were problems of weight 
and not appropriate grounds for exclusion. Similar considerations 
call for rejection of the Department’s proposal that corroboration 
be required as a condition to admissibility.68

68. Preliminary Draft of Proposed Federal Rules of Evidence, (Public’s) Suggestions with Reporter’s 
Comments, at 191 (on file at Judicial Conference) [hereinafter Reporter's Comments to Preliminary Draft],

69. The Advisory Committee never clearly answered this question. On the one hand, it noted that 
“[o]rdinarily the third-party confession is thought of in terms of exculpating the accused . . .” Advisory 
Committee Note to Preliminary Draft, supra note 1, at 386. The Committee, however, did not define the 
word “exculpate” and it offered that comment as part of a separate attempt to explain the rationale for the 
"Bruton sentence.” Id. On the other hand, Professor Cleary’s reference to the “Maryland experience” 
suggests that a statement relevant to the degree of culpability might be admissible. In Brady v. State, for 
example, the declarant’s statement was relevant only to the defendant’s punishment, not to his guilt. See 
226 Md. 422, 430, 174 A.2d 167, 171 (1961) (“Appellant’s sole claim of prejudice goes to punishment 
imposed”). Also, because Professor Cleary opposed a restrictive interpretation of “against interest” as long 
as admissibility was conditioned upon the declarant’s unavailability, see note 60 supra, he probably thought 
that statements whose relevance depends on an inference should be admissible.

70. Although a defendant ordinarily would argue that a declarant’s statement demonstrated that the 
declarant, not the defendant, committed the crime, the defendant might refuse to accuse the declarant 
specifically if, for example, he was a relative or a close friend. Cf. Maness v. Wainwright, 512 F.2d 88, 89 
(5th Cir. 1975) (defendant unsuccessfully sought to introduce wife’s implicitly disserving statements 
without specifically arguing that she committed crime charged against him), cert, dismissed as im- 
providently granted, 430 U.S. 550 (1977).

71. Revised Draft, supra note 1, at 315.
72. Preliminary Draft, supra note 1, at 377.
73. See Revised Draft, supra note 1, at 438 (listing circumstances under which declarant considered 

unavailable).

What had been implicit in the Advisory Committee’s Note to the Preliminary 
Draft of rule 8-04(b)(4) was now explicit: A court should not condition the 
admission of a defense-offered statement on separate proof that the declarant 
had spoken and had spoken truthfully. The Advisory Committee had adopted 
a low threshold test to admit defense-offered statements against penal interest. 
Nonetheless, the Advisory Committee left two critical issues unresolved. 
First, should a court admit a statement only if the statement constituted a 
direct confession (“I did it”) or a direct factual assertion (“I shot the victim”), 
or also if the declarant’s guilt was inferable from the statement (“I was 
present when the victim was shot”)? Second, should a court, as the 
Department of Justice urged, admit the statement only if the statement 
substituted the declarant for the defendant as the culprit? On the other hand, 
should the court admit the statement if it might affect the defendant’s degree 
of culpability without exonerating him,69 70 or if it permitted the defendant to 
argue either that the Government failed to satisfy its burden of proof0 or that 
he had not participated with the declarant in a crime committed by more than 
one person?

Following a public comment period, the Advisory Committee published a 
Revised Draft on March 15, 1971.71 In this draft the Advisory Committee 
changed the framework of rule 8-04(a) by deleting as the admissibility test 
whether “strong assurances of accuracy”72 exist whenever the declarant is 
unavailable.73 The Committee also converted the rule 8-04(b) illustrations 
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into the examples of the types of hearsay admissible under the rule.74 It did 
not change the language of the against-interest exception, but it did renumber 
the rule as rule 804(b)(4).

On August 9, 1971, the Department of Justice renewed its attack on the 
penal interest exception, objecting, without explanation, that the “standard is 
so vague as to be unworkable.”75 The Department continued to concede that a 
court need not exclude all penal interest statements, but it deleted the 
examples, mentioned in its first letter, of statements a court might admit.76 
Justice again objected to the Advisory Committee’s standard that statements 
qualifying for the penal interest exception be so far against the declarant’s 
interest that “a reasonable man in his position would not have made the 
statement unless it were true.”77 The Department believed that a court should 
resort to the "reasonable man” standard only after the court’s inquiry into the 
particular declarant’s understanding of his hearsay statement had proven 
fruitless.78 Thus, the Department of Justice adhered to its argument that the 
Committee should delete the penal interest exception.79

In his comments to the Advisory Committee, Professor Cleary again 
dismissed the Department of Justice’s concerns. Although he gave no 
examples to illustrate his observation, Professor Cleary thought that a 
declarant was more likely to recognize the disserving effect of a statement 
against penal interest than that of a statement against civil interest.80 He also 
thought that the “reasonable man” test was necessary because the declarant 
by definition was unavailable to explain his understanding of his statement.81

74. Id.
75. Letter from Deputy Attorney General Richard G. Kleindienst to Judge Albert B. Maris. Chairman, 

Committee on Rules of Practice and Procedure (Aug. 9, 1971), reprinted in 117 Cong. Rec. 33,657, 92d 
Cong., 1st Sess. (Sept. 28, 1971) [hereinafter Justice’s Second Letter]. According to Professor Cleary, this 
letter was “more temperate . . . and better done than the original one . . . [with the Department of Justice] 
changing] [its] position on a number of things rather significantly . . . .” Advisory Committee Meeting, 
Sept. 5, 1971. Although the Department of Justice’s letter was more temperate, its objection to the penal 
interest exception was more extreme.

76. Justice’s Second Letter, supra note 75, at 33,657. For examples of the sorts of statements that the 
Department of Justice suggested in its first letter might be admissible, see note 65 supra.

77. Justice’s Second Letter, supra note 75, at 33,657 (quoting Revised Draft, supra note 1, at 438).
78. Justice’s Second Letter, supra note 75, at 33,657. The Department of Justice explained this point 

more fully in its first letter, stating that the “reasonable man” standard “raises difficult questions as to 
whether the determination should be made on an objective or subjective basis. . . . [T]he question should be 
left to the discretion of the court in the particular case and . . . the rule should not impose upon the court 
the ‘reasonable man’ test.” Justice’s First Letter, supra note 63, at 35.

79. The Department of Justice urged that rule 804(b)(4) should simply read: “A statement [is not 
excluded by the hearsay rule] which was at the time of its making contrary to the declarant’s pecuniary or 
proprietary interest.” Justice’s Second Letter, supra note 75, at 33,657.

80. Professor Cleary wrote:

[The Department of Justice’s] argument fails to convince [me] with respect to penal interest as 
it seems almost beyond dispute that awareness of the possible damaging impact of a statement 
is greater in the case of penal than pecuniary interest. ... It seems evident that less 
sophistication is demanded of the declarant in appraising his own utterance in the light of 
possible adverse effects in [the area of penal interest] than is the case with pecuniary interests. 
Correspondingly, the judge is certainly confronted with no greater problem in deciding.

Reporter’s Comments to Revised Draft, supra note 53, at 114d.
81. Professor Cleary wrote:
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At the same time that the Department of Justice was protesting, Senator 
John L. McClellan, Chairman of the Senate Subcommittee on Criminal Laws 
and Procedure of the Senate Committee on the Judiciary, was criticizing 
certain proposed rules. On August 12, 1971, Senator McClellan wrote to 
Judge Albert B. Maris, the Chairman of the Standing Committee, objecting 
that the rules in the Revised Draft “would seriously impair the administration 
of justice in the United States. . . .”* 82 He further noted that he would 
“deprecate any effort which would . . . radically alter present law and further 
debilitate an already weak Federal system of criminal justice.”83 His general 
objection to the Revised Draft seemed to focus directly on the penal interest 
exception. To emphasize this general concern, Senator McClellan had 
cosponsored a bill, introduced one week earlier on August 5, 1971, that would 
have modified Congress’ delegation of rulemaking power to the Supreme 
Court, enabling Congress to participate more actively in the formulation of 
the Federal Rules of Evidence.84

The Department would simply sweep under the rug the question whether an objective or 
subjective standard should be applied to the declarant’s mental attitude toward the statement. 
Since he is required to be unavailable, his own testimony on the subject cannot be had, and it 
is unlikely that he would have made a declaration on the subject. Consequently, the only 
standard available in actuality is the objective one, which the rule adopts.

Id. Professor Cleary’s choice of an objective standard is understandable. The defendant ordinarily will face 
an insurmountable barrier in proving what the declarant actually thought the effect of his statement would 
be. Many statements by declarants are terse and unelaborated. Although a reporting witness might 
describe the declarant’s physical condition, he rarely would know why the declarant made the statement. 
Professor Cleary's observation does not preclude the defendant from introducing evidence of what the 
declarant thought. His failure to publish his comment, however, has led at least one court to misinterpret 
the relevance of a declarant’s comments about the effect of his allegedly against-interest statement. See 
United States v. Satterfield, 572 F.2d 687, 691 (9th Cir.) (because of inevitable uncertainty about success of 
appeal, no reasonable declarant would expect that exonerating codefendant would jeopardize declarant’s 
appeal), cert, denied, 439 U.S. 840 (1978). For a further discussion of Satterfield, see notes 403-09 infra and 
accompanying text.

82. Letter from Senator John L. McClellan to Judge Albert B. Maris, Committee on Rules of Practice 
and Procedure (Aug. 12, 1971), reprinted in 117 Cong. Rec. 33,642 (1971) [hereinafter McClellan Letter].

83. Id.
84. S. 2432, 92d Cong., 1st Sess., 117 Cong Rec. 29,893 (1971). Under Senator McClellan's bill, no rule 

of evidence would take effect until the end of the session in which it was reported (in contrast to the then- 
applicable law that a federal rule of evidence automatically was enacted 90 days after being transmitted by 
the Supreme Court to the Congress); no rule would become effective if either the Senate or the House of 
Representatives objected; and either body could object to a rule. 117 Cong. Rec. 29,894 (1971) (remarks 
of Sen. McClellan when introducing S. 2432). In placing his letter to Judge Maris in the Congressional 
Record and in urging the Senate Judiciary Committee to hold hearings both on his bill and on the Revised 
Draft, Senator McClellan reiterated his concern that "(w]e cannot afford to weaken the administration of 
criminal justice [by enacting the rules as proposed in the Revised Draft]" 117 Cong. Rec. 33,642 (1971) 
(remarks of Sen. McClellan).

85. Because the Advisory Committee had been working on the rules since 1965, Congress' refusal to 
enact the rules would have been a significant blow to the Committee.

86. On August 25, 1971, Judge Maris, for example, wrote to Professor Charles A. Wright, a member of
the Standing Committee, that “it may well be that we will have to make major concessions in the evidence
draft.” Letter from Judge Albert B. Maris to Professor Charles A. Wright (Aug. 25, 1971). Judge Maris
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The Advisory and Standing Committees feared that Senator McClellan’s 
intervention might jeopardize congressional enactment of whatever code of 
evidence they proposed.85 To forestall the Senator’s bill, individual members 
were willing to compromise.86 Speaking to the Advisory Committee on 
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September 3, 1971, as it met to consider the objections of Senator McClellan 
and of the Department of Justice as expressed in its second letter, Chief 
Justice Burger emphasized the desirability of a compromise. Enlarging upon 
the damage the Senator’s bill might work, the Chief Justice worried that the 
bill threatened the Supreme Court’s historic rulemaking independence.87 88 He 
thought, however, that the Committees might placate Senator McClellan and 
the cosponsors of his bill by changing some of the proposed rules in the 
Revised Draft.™ After the Chief Justice left the meeting, one member 
reiterated this conciliatory tone: “We ought to accept the suggestions that 
they make, even to the point that we withdraw from some of the positions we 
take, even advanced positions .... This is a practical situation.”89

explained:

S. 2432 is unquestionably a storm signal which we must take account of and meet. I am quite 
certain that it originates with and is inspired by Robert Blakey, the general counsel of Senator 
McClellan’s Subcommittee on Criminal Law. Mr. Blakey’s views are quite conservative and 
prosecution oriented, if one might so describe them, and I think that Senator McClellan will 
follow them.

Under date of August 12th the Senator sent me a 26 page letter of comments upon and 
criticism of individual evidence proposals, undoubtedly prepared by and representing the 
thinking of Mr. Blakey. . . . Both the Advisory Committee and our [Standing Committee] 
must certainly give close attention to this letter.

Id. To Senator McClellan, Judge Maris wrote: “Our committees have never heretofore proposed, and do 
not now intend to propose in the uniform rules of evidence any provisions to which the Congress or its 
Judiciary Committees may have serious objection.” Letter from Judge Albert B. Maris to Senator John L. 
McClellan (Aug. 25, 1971) (on file at Judicial Conference). That six of the seven members of the Senate 
Judiciary committee cosponsored Senator McClellan’s bill surely prompted Judge Maris to adopt a 
conciliatory attitude. Letter from Professor Charles A. Wright to Judge Albert B. Maris (Aug. 13, 1971).

87. Advisory Committee Meeting, Sept. 3, 1971 (statement of Chief Justice Burger).
88. Chief Justice Burger cited Revised Draft rule 609, which involved the use of criminal convictions to 

impeach a witness, as an example of a rule that if revised might satisfy those Senators who were concerned. 
Id. Senator McClellan, for example, was especially upset about rule 609 because it limited this form of 
impeachment more than had a 1970 congressional statute governing that subject in the District of 
Columbia. Chief Justice Burger did not mention rule 804(b)(3).

89. Advisory Committee Meeting, Sept. 3, 1971. (The quote may not be exact because the tape 
recording is somewhat unclear.) Another member thought the Committee should develop a lobbying 
strategy to ensure that both the Supreme Court and the Congress would approve the Revised Draft. Id.

90. Senator McClellan wrote that ”[i]n the main, I support the introduction into Federal law of the 
concept of declarations against not only material, but also penal interests,” McClellan Letter, supra note 
82, at 33,647, and cited Donnelly v. United States as a case whose result ought to be changed. Id. at 33,648. 
Nonetheless, Senator McClellan urged the Committee, first, to delete the "Bruton sentence”; second, to 
require jury instructions that any penal interest statement by a jailed declarant should be “received and 
credited only with the utmost care because of the special danger of perjury and the virtually universal 
experience of the untrustworthiness of such declarations”; and third, to add a requirement that the 
declarant must have had personal knowledge about the subject matter of the declaration. Id. Although 
some members of the Advisory Committee disagreed that personal knowledge should be a requirement, the 
Standing Committee eventually made it a requirement for all hearsay. See note 119 infra (Committee 
added personal knowledge requirement to rule 803 Note to cover all hearsay).

On September 5, the Advisory Committee reviewed Senator McClellan’s 
objections to rule 804(b)(4). Although he acknowledged that federal law 
should be changed to admit certain sorts of statements against penal 
interest,90 Senator McClellan thought that the proposed rule was too generous 
to defendants. Among his objections, first he argued that a court should only 
admit a statement that was “directly and immediately” against interest, not
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“merely indirectly or only remotely” against interest.91 Thus, he apparently 
rejected admission of statements in the form of opinions and of statements 
from which an inference of guilt could be drawn. Professor Cleary dismissed 
this objection as “pretty nebulous”;92 the Committee discussed it no further. 
Second, because Senator McClellan was worried about a court admitting 
statements against penal interest at “face value,” he demanded that courts 
admit only those statements that “would qualify to convict the declarant 
himself.”93 Professor Cleary thought that the Senator wanted a court to 
exclude any statement that would not substitute the declarant for the 
defendant in a one-person crime.94 Unfortunately, the Committee did not 
discuss this crucial interpretative limitation on the rule; no member, however, 
suggested changing the language of the rule or its Note to embrace the 
Senator’s point.95 Finally, Senator McClellan wanted the admissibility of 
defense-offered statements conditioned on “a rule of corroboration ... as 
strong as the rule we now apply to confessions where introduced [by the 
Government] for the purpose of convicti[ng]” the defendant.96 Several 
Committee members agreed that a corroboration requirement might have the 
advantage of excluding statements as “phony as a $3 bill.”97 Yet the members 
disagreed over the likelihood that a court would admit untrustworthy 
statements without such a requirement. One member argued that rule 
804(b)(4) should not mention penal interest statements because courts would 
admit too many “$3 bill stories” otherwise and because the Committee could 
not draft language to exclude untrustworthy statements.98 Thus, he argued for 
a case-by-case determination of admissibility.99 Other members criticized his 
suggested change as a “horse-and-buggy” approach; they intended to mod-

91. McClellan Letter, supra note 82, at 33,647-48.
92. Advisory Committee Meeting, Sept. 5, 1971.
93. McClellan Letter, supra note 82, at 33,648.
94. Advisory Committee Meeting, Sept. 5, 1971.
95. Senator McClellan’s demand would have made inadmissible both statements exonerating the 

defendant in a two-culprit crime and statements exonerating the defendant by inference.
96. McClellan Letter, supra note 82, at 33,648. Senator McClellan based this demand on his belief that 

Justice Holmes, in his Donnelly dissent, similarly conditioned the admission of the declarant’s statement. 
Id. The Senator’s explanation of what he meant by corroborating a defendant’s confession is confusing. In 
citing to Smith v. United States, 348 U.S. 147 (1954), he actually gave the citation for Opper v. United 
States, 348 U.S. 84 (1954). Both cases discuss the corroboration necessary to convict a defendant based in 
part on his admission or confession. See Smith v. United States, 348 U.S. 147, 156 (1954) (Government 
must establish all elements of crime by independent evidence or corroborated admissions; admission may 
be corroborated if independent evidence “bolsters” it); Opper v. United States, 348 U.S. 84, 93 (1954) 
(corroboration sufficient if it supports essential facts “sufficiently to justify a jury inference of the truth”). 
Smith and Opper, however, dealt with the quite different issue of the amount and sort of evidence, apart 
from the defendant’s statement, necessary to sustain a conviction. Neither case dealt with whether the 
defendant’s statement was admissible. For a discussion of the problem of using this analogy to explain the 
corroboration requirement of rule 804(b)(3), see notes 486-538 infra and accompanying text.

97. Advisory Committee Meeting, Sept. 5, 1971. One member said that defendants offered phony 
statements in several recent cases, but he did not identify them. Id.

98. Id. Professor Cleary initially agreed that drafting language to prevent the introduction of 
untrustworthy statements was impossible. Because he thought that the restrictions the Maryland courts 
placed upon admissibility were not persuasive, see note 61 supra, he thought that the choice was between 
either excluding or admitting all statements that appeared to be against penal interest, whether or not the 
evidence supported the truth of the statement. Advisory Committee Meeting, Sept. 5, 1971. Nonetheless, 
later in the meeting he suggested a corroboration test. See text accompanying note 105 infra (Professor 
Cleary’s proposed versions of corroboration test).

99. Advisory Committee Meeting, Sept. 5, 1971.
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ernize the federal law of evidence to include a penal interest exception even if 
the federal courts and most states had not recognized the exception. 
Moreover, another member thought that the Committee did not have to add a 
corroboration requirement because corroborating evidence would exist in 
almost every case.100 A third member, who questioned the empirical validity 
of the second member’s assumption, feared that a corroboration requirement 
effectively would bar introduction of every defense-offered penal interest 
statement.101

Although the Committee eventually acceded to Senator McClellan, the 
members were not convinced by the Senator’s claim that a corroboration 
requirement was necessary to prevent the introduction of fabricated state
ments. Instead, as one member put it, “[fjrom a practical standpoint, we 
could give on [the corroboration requirement] without hurt[ing] the rule 
much.”102 The Committee apparently viewed the corroboration requirement 
as a bargaining chip that lacked substantive merit. Unfortunately, the 
Committee never resolved how the defendant could satisfy the corroboration 
requirement. One member expected that the defendant’s testimony that he 
was innocent would satisfy the requirement.103 Other members thought the 
defendant would have to explain how he had learned of the declarant’s 
statement, thereby exposing the relationship between the declarant and 
defendant to cross-examination.104

100. Id.
101. Id. Although he did not explain his comment, this third member probably believed that 

corroborating evidence would not exist when the defense offered a penal interest statement.
102. Id. Although this member did not explain how a corroboration test would change the application 

of the penal interest exception, other suggestions were aired during the Committee’s meeting. One member 
suggested excluding all statements made in contemplation of pending or anticipated litigation. Id. This 
suggestion, which was never made in the form of a motion to amend the rule, was not discussed further. If 
adopted, this first suggestion would have excluded any statement made after the defendant was suspected 
or charged. This would have unfairly excluded any statement by a trustworthy declarant impelled to speak 
to protect an innocent defendant. The second suggestion was to make admissible any statement made after 
the defendant had been convicted. Id. This suggestion would have eliminated the Department of Justice’s 
fear that a prison inmate would “confess” to provide his fellow inmate with a basis to bring a post
conviction attack on his fellow inmate’s conviction. The Committee also did not discuss the merits of this 
suggestion. Such a restriction probably was unnecessary. On the one hand, such a statement might not be 
against penal interest if the declarant did not fear further prosecution. On the other hand, were such a 
statement admissible, the Government would have scant difficulty in countering its force through a skillful 
summation on retrial. Moreover, because of the defendant's high burden on postconviction attack, any 
statement other than a confession in a one-person crime would probably not justify reversal.

103. Advisory Committee Meeting, Sept. 5, 1971. The member interpreted the corroboration 
requirement in this way because he doubted that evidence supporting either the truth of the declarant’s 
statement or his culpability would ever exist.

The Committee did not discuss the constitutional implications of requiring the defendant to testify. 
Imposing the burden of production on the defendant with respect to an affirmative defense might not 
infringe upon his fifth amendment privilege against self-incrimination. Cf. Patterson v. New York, 432 U.S. 
197, 205 (1977) (New York statute burdening defendant with proving affirmative defense of extreme 
emotional disturbance not violative of due process). Nonetheless, requiring the defendant to testify as a 
condition of admitting the declarant’s statement might be unconstitutional. See Brooks v. Tennessee, 406 
U.S. 605, 609, 612 (1972) (Tennessee statute requiring defendant to testify first or not at all violative of 
defendant’s right against self-incrimination and right to counsel). Requiring the defendant to testify might 
be constitutional, however, if he could testify at a rule 104(a) hearing out of the presence of the jury and if 
the Government could not use his testimony except perhaps as impeachment when he testified during the 
trial. For a discussion of this issue, see notes 653-58 infra and accompanying text.

104. Advisory Committee Meeting, Sept. 5, 1971.



1981] Rule 804(b)(3) 877

During the Committee’s discussion, Professor Cleary drafted proposed 
language. He suggested these versions: “Statements tending to expose the 
declarant to criminal liability must, in addition, be corroborated in order to be 
admissible” and “Statements tending to expose the declarant to criminal 
liability and offered to exculpate the accused must, in addition, be cor
roborated in order to be admissible.”105 One member feared that trial judges 
would wrongly interpret either suggestion as requiring the defendant to prove 
that the declarant made the statement.106 The other members agreed that the 
corroboration test should not require the defendant to prove either that the 
declarant made the statement or that the statement was true.107 Instead, they 
intended that the defendant could corroborate the statement by his own 
testimonial denial of guilt.108 With that understanding, the Committee voted 
unanimously to add Professor Cleary’s second version as long as he explained 
the Committee’s intent in the Note to the rule.109

105. Id. He also suggested the language “tending to exculpate the accused.” Id. Professor Cleary did 
not explain what he meant by “exculpate” and no other member discussed the meaning of that word. As 
ultimately approved by the Advisory Committee, the addition read: "A statement tending to expose the 
declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborated.” 
Supreme Court Draft, supra note 1, at 321.

The adopted language, together with Professor Cleary’s second version, included a hidden problem. It 
made sense for the Advisory Committee to refer to the defendant because at the time of this discussion, the 
Committee did not intend to permit the Government to introduce against the defendant a statement that 
simultaneously implicated the declarant and the defendant. When the Standing Committee later agreed 
with Senator McClellan that a declarant’s accusation of the accused might be against the declarant’s penal 
interest, see notes 188-200 infra and accompanying text, both Professor Cleary's second version and the 
sentence as adopted distinguished between the defendant’s and the Government’s burden: Unlike the 
Government, the defendant was required to corroborate the declarant’s statement. Like Professor Cleary’s 
first version, other members’ suggestions—“This exception will not apply in criminal cases unless the 
statement is corroborated” or “Statements contrary to penal interest are not admissible in criminal cases 
unless corroborated"—would have avoided this troubling distinction. Although the Advisory Committee 
probably did not intend to create this distinction, it never explained its position.

106. In his view, "a cursory reading of the rule with [Professor Cleary’s suggested language] . . . might 
lead at least one-half of the trial judges to believe that corroborating evidence would have to be of a nature 
that the declarant in fact made the statement.” Advisory Committee Meeting, Sept. 5, 1971.

107. Id. Without explanation, the Committee rejected the suggestion that the requirement be phrased 
“unless the facts stated [by the declarant] are corroborated” as demanding too much from the defendant. 
Id.

108. Id.
109. Id. To implement the Committee’s directive, Professor Cleary added these sentences to the second 

paragraph of the Note to the Revised Draft:

The requirement of corroboration is included as a safeguard against fabrication. Since the 
statement will be offered by an accused, the situation is not adapted to control by rulings in 
terms of the weight of the evidence. Cf. Rule 406(a). Also, it should be noted that 
corroboration may consist of testimony of innocence by the accused, thus presenting a 
situation quite different from the requirement that testimony of an accomplice or a confession 
be corroborated.

Advisory Committee Amendments to Revised Draft, Sept. 3-5, 1971, at 130 (presented to Standing 
Committee at its meeting of Sept. 30-Oct. 1, 1971) (unpublished) [hereinafter Advisory Committee 
Minutes]. Several issues were raised by Professor Cleary’s change. First, because Professor Cleary 
apparently drafted the language after the meeting had adjourned, the Advisory Committee might not have 
specifically approved the change to the Note. Second, neither the Advisory Committee nor Professor 
Cleary discussed how the defendant would corroborate the declarant's statement if the defendant did not
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On September 22, 1971, Senator McClellan met with representatives of the 
Advisory and Standing Committees to discuss his objections in light of the 
amendments adopted by the Advisory Committee at its September 3-5 
meetings.* 110 Senator McClellan continued to oppose rule 804(b)(4) as amend
ed. He objected both to the addition to the Note permitting the defendant to 
corroborate through his own testimony and to the way that the Committee 
had changed the "Bruton sentence.”111 If the Committee would redraft the 
Note to emphasize that the corroboration requirement was designed to 
eliminate fabricated third-party statements and would delete the "Bruton 
sentence,” he was prepared to drop his other demands for changes to the 
rule.112 Senator McClellan indicated, however, that he would continue to 
oppose the entire rule if the Committee refused to make those changes.113

testify. Finally, the second sentence of the revised Note portentiously implied that corroboration should be 
a condition precedent to admission, an approach later adopted by the Standing Committee. Because the 
Advisory Committee did not discuss this change during its meeting of September 3-5, 1971, Professor 
Cleary must have added it on his own. By permitting the defendant to testify during a rule 104(a) hearing 
out of the presence of the jury, this change probably would have eliminated the fifth amendment problem 
inherent in requiring the defendant to testify to corroborate the declarant’s statement.

110. Letter from Senator John L. McClellan to Representative William L. Hungate (Feb. 16, 1973), 
reprinted in House Subcommittee Hearings, supra note 15, at 313. Senator McClellan and Professor Blakey 
met with Judge Maris, Professor Cleary, and Albert Jenner. Id.

111. In response to Senator McClellan's letter, the Advisory Committee reconstructed the “Bruton 
sentence” during its September 5 meeting. To comply with the Senator’s interpretation of Nelson v. O’Neil, 
402 U.S. 622, 627 (1971) (no confrontation clause violation when declarant available at trial for “full and 
effective” cross-examination), the Committee amended the Note to permit the Government to introduce a 
declarant’s statement implicating the defendant as long as the declarant testified at the defendant’s trial. 
The Senator misinterpreted Nelson, however, because the Government did not introduce the codefendant’s 
statement against the defendant. Nelson, like Bruton, involved the question whether the jury could follow 
an instruction ordering it not to consider the codefendant’s statement against the defendant. Based on 
Senator McClellan’s misinterpretation, the House Subcommittee later misinterpreted the purpose of the 
“Bruton sentence.” See notes 201-10 infra and accompanying text (discussing Subcommittee’s considera
tion of “Bruton sentence”).

The Advisory Committee amended the rule to read: “A statement or confession offered against the 
accused in a criminal case, made by a codefendant or other person implicating both himself and the 
accused, is not a statement against interest within this paragraph.” Advisory Committee Amendments, 
supra note 109, at 125.

112. Standing Committee Meeting, Sept. 30, 1971. In Professor Cleary’s report to the Standing 
Committee about the meeting, he noted that “what constitutes corroboration is left open.” Id. Senator 
McClellan, in objecting to the Advisory Committee’s change to the “Bruton sentence,” argued without 
explanation that the declarant, in implicating the defendant, would sometimes speak against his own penal 
interest. Professor Cleary agreed. Thus, he decided to delete the “Bruton sentence,” leaving the Note to 
cover the matter. Cleary Memorandum to File Concerning Conference between Judge Maris and Messrs. 
Blakey, Cihlar, Jenner, and Cleary (Sept. 22, 1971) Concerning Objections to Evidence Rules in Senator 
McClellan’s Letter of Aug. 12, 1971, at 7-8 (prepared Sept. 23, 1971) (on file at Judicial Conference) 
[hereinafter Cleary Memorandum],

113. Standing Committee Meeting, Sept. 30, 1971 (comment by Professor Cleary). The members of the 
Advisory Committee might not have been notified of the Senator’s continuing objections to the rule as 
amended by that Committee on September 5, 1971.

114. I have been unable to determine how the representatives from the Advisory and Standing 
Committees who met with Senator McClellan decided to respond to his objections. They apparently 
instructed Professor Cleary to redraft the rule and its Note to reflect the Senator’s objections. That the 

In an attempt to meet the Senator’s objections, Professor Cleary deleted 
from both the rule and the Note most of the changes that the Advisory 
Committee had approved on September 5, 1971.114 He dropped the "Bruton 
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sentence” from the rule and the explanation in the Note that the defendant 
could satisfy the corroboration requirement by testifying that he was not 
guilty.115 He also rewrote the third paragragh of the Note to explain the 
announced purpose of the corroboration requirement. Under this version of 
the rule, satisfaction of the corroboration requirement was a condition of 
admissibility for the court to decide.116 117

Advisory and Standing Committees acceded to 26 of his 36 objections to the Revised Draft illustrates 
Senator McClellan’s overall “persuasiveness.’’ Memorandum from G. Robert Blakley to Senator John L. 
McClellan (Feb. 5, 1973), reprinted in House Subcommittee Hearings, supra note 15, at 317.

115. One cannot ascertain whether the representatives, by deleting this explanation of the corrobora
tion test, either agreed with Senator McClellan that the defendant’s testimony of his own innocence could 
not corroborate the declarant’s statement or simply chose to withdraw any explanation of how a court 
should interpret the test. The second interpretation is probably correct because the representatives 
apparently did not review the results of the conference with the other members of the Advisory Committee 
and did not discuss this question with the Standing Committee during its October 1 meeting.

116. Professor Cleary added the following:

The requirement of corroboration is included in the rule in order to effect an accommodation 
between these competing considerations [of the fear of fabrication and of the movement in the 
law to adopt a penal interest exception]. When the statement is offered by the accused by way 
of exculpation, the resulting situation is not adapted to control by rulings as to the weight of 
the evidence, and hence the provision is cast in terms of a requirement preliminary to 
admissibility. Cf. Rule 406(a). The requirement of corroboration should be construed in such 
a manner as to effectuate its purpose of circumventing fabrication.

Advisory Committee Note to Supreme Court Draft, supra note 1, at 327.
117. Although it met to discuss all of the Advisory Committee’s changes to the rules in light of the 

public’s comments, the Standing Committee focused first on those “crucial” rules to which Senator 
McClellan had objected. Standing Committee Meeting, Sept. 30, 1971.

118. One member remarked that

[it would be] unfortunate for this sort of legislation to be enacted. [It would be a] major 
setback to the rulemaking process. ... Of course, [we have] never before engaged in any quite 
as controversial a project as this project. . . . All things considered, our major consideration 
should be to avoid any such legislation. If necessary, [we should] sacrifice a little bit of what 
may be from our standpoint perfectly appropriate steps forward in the field of evidence for the 
time being.

Standing Committee Meeting, Sept. 30, 1971. Because Congress never before had held hearings on any rule 
amendment approved by the Supreme Court, another member hoped that compromising with Senator 
McClellan would forestall any congressional committee from holding hearings on the proposed rules of 
evidence. Id. Two other members hoped that a compromise that did not sacrifice principle would avoid a 
“collision course with influential Senators.” Id. By compromising, another member expected that Senator 
McClellan’s proposed legislation would die in committee. Id. Although that bill died in the Senate, it was 
resurrected in a slightly different form by the House Subcommittee. Congress eventually added a section to 
the Rules Decision Act that, inter alia, extended the time for congressional review of evidentiary 
amendments promulgated by the Supreme Court from 90 to 180 days and empowered either house of 
Congress unilaterally to disapprove of a particular Supreme Court amendment to the Federal Rules of 
Evidence. See 28 U.S.C. § 2076 (1976) (amendments to Federal Rules of Evidence not to take effect until 
180 days after reported to Congress; within that period, either house may disapprove of any rule by 
resolution).

1 VOV1UUU11).

1 VOU1U11U11). 
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The Standing Committee met on September 30, and October 1, 1971, to 
discuss the Revised Draft.ul Mirroring the Advisory Committee’s discussion 
during its September 3 meeting, the Standing Committee’s discussion focused 
in part on the potential effect of Senator McClellan’s proposed legislation.118 
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The Standing Committee’s heightened concern undoubtedly contributed to its 
decision to approve unanimously the amendments that Professor Cleary 
made to rule 804(b)(4) after the September 22 meeting with Senator 
McClellan.119

Ironically, the Advisory and Standing Committees' concessions to Senator McClellan, at least with 
respect to the penal interest exception, failed to deter Congress from enacting the rulemaking changes the 
Committees sought to deter. Moreover, the Committees’ hoped-for compromise failed to forestall hearings 
on rule 804(b)(3) and the other proposed Federal Rules of Evidence. Both houses of Congress held 
extensive hearings on the Supreme Court Draft. The House Subcommittee, for example, received testimony 
from about 50 witnesses, developed a 600-page record, and conducted 17 markup sessions. Senate Judiciary 
Hearings, supra note 52, at 21 (statement of Rep. William L. Hungate).
119. Minutes of the September 30-October 1, 1971 Meeting of the Standing Committee on Rules of 
Practice and Procedure, at 10 (undated) (on file at Judicial Conference) [hereinafter Minutes of September 
30-October 1, 1971 Meeting], Like Senator McClellan, one member wondered whether the rule should be 
further amended to condition admissiblity on proof that the declarant had personal knowledge. Standing 
Committee Meeting, Sept. 30. 1971. Although Senator McClellan apparently had not pressed this point at 
the September 22, 1971 meeting with members of the Committees, the Standing Committee added a 
personal knowledge requirement to all hearsay in the Note to rule 803: “In a hearsay situation, the 
declarant is, of course, a witness, and neither this rule nor Rule 804 dispenses with the requirement of 
firsthand knowledge. [Firsthand knowledge] may appear from his statement or be inferable from 
circumstances. See Rule 602.” Advisory Committee Note to Supreme Court Draft, supra note 1, at 303.
120. Professor Cleary later conceded that “[considerable impetus for the corroboration requirement came 
from Senator McClellan’s letter of August 12, 1971.” Cleary Letter, supra note 61.
121. Advisory Committee Note to Supreme Court Draft, supra note 1, at 327. During the House 
Subcommittee’s hearings, however, Professor Cleary indicated that the Advisory and Standing Committees 
added the corroboration requirement “of third party confessions as a safeguard against fabrication.” House 
Subcommittee Hearings, supra note 15, at 98 (statement of Edward W. Cleary). Although his comment was 
literally true, he did not explain that Senator McClellan, not the Committees, was concerned about 
fabricated statements. He also did not indicate that the Committees added the “simple corroboration” 
requirement to placate Senator McClellan. Professor Cleary’s explanation greatly influenced the House 
Subcommittee, which erroneously assumed that the Advisory and Standing Committees were worried 
about the easy introduction of fabricated defense-offered statements. Markup Session, June 5, 1973.
122. In its earlier response to the Department of Justice’s objections to the Preliminary Draft, the Advisory 
Committee had debunked perjury by the reporting witness as a possible source of fabrication.
123. In discussing the corroboration requirement and the September 22, 1971 meeting between members 
of the Advisory and Standing Committees, Senator McClellan, and Professor Blakey, Professor Cleary 
noted that “what constitutes corroboration is left open.” Standing Committee Meeting, Sept. 30, 1971. 
Thus, the Standing Committee never discussed the suggestions made by members of the Advisory 
Committee on how the defendant might corroborate the statement. That failure would embroil the federal 
courts in the problem of interpreting the corroboration tests of the Supreme Court Draft and of the rule as 
enacted. See notes 473-624 infra and accompanying text (discussing development and various interpreta
tions of corroboration requirement). Professor Cleary accurately forecast the confusion that would result 
from adding a corroboration requirement to the rule. Because he found the ground rules established by the 

The Standing Committee did not identify publicly either the effect of 
Senator McClellan’s intervention or the source of the corroboration require
ment of rule 804(b)(4).120 Only a cryptic addition to the Note explained the 
change: “[T]he requirement of corroboration is included in the rule in order 
to effect an accomodation between [the] competing considerations [of the fear 
of fabrication and of an increasing judicial willingness to adopt a penal 
interest exception].”121 Also, the Committees, like Senator McClellan, failed 
to mention a single instance of prevarication by the declarant or of perjury by 
the reporting witness.122 Furthermore, the Committees, in the redrafted Note, 
did not explain what facts had to be corroborated or by what standard of 
proof. Those omissions appear to have been deliberate.123 By redrafting the 
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Note, the Committees clearly intended that admissibility was conditioned 
upon satisfaction of the revised rule’s tests, however they were to be defined. 
As the Standing Committee wrote, “[w]hen the statement is offered by the 
accused by way of exculpation, the resulting situation is not adapted to 
control by rulings as to the weight of the evidence, and hence the provision is 
cast in terms of a requirement preliminary to admissiblity. Cf. Rule 
406(a).”124 The Committees’ decision marked a momentous change from the 
earlier versions of the rule. Under this redrafted version, the judge would 
decide not only whether the statement was against penal interest but also 
whether the defendant had sufficiently corroborated the statement.125 By 
conditioning admissibility upon satisfaction of both tests under the third draft 
of the rule, the Revised Definitive Draft, the Committees withdrew the role of 
assessing the credibility and weight of the statement they had given to the jury 
in the two earlier drafts.126 Neither Committee widely publicized either the 
addition of the so-called “simple corroboration” requirement or the change in 
the roles of the judge and the jury.127

Maryland courts unpersuasive, he argued that purported penal interest statements should always be either 
excluded or admitted. The jury then could puzzle over the weight and the credit of any statement the court 
admitted. Advisory Comittee Meeting, Sept. 5, 1971.

124. Advisory Committee Note to Supreme Court Draft, supra note 1, at 327. The Committee did not 
explain its reference to rule 406(a). Rule 406(a) provided:

Evidence of the habit of a person or of the routine practice of an organization, whether 
corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that 
the conduct of the person or organization on a particular occasion was in conformity with the 
habit or routine practice.

Supreme Court Draft, supra note 1, rule 406(a). The Committee apparently intended to contrast the 
absence of a corroboration requirement when evidence of habit or routine practice was offered with the 
higher test that the revised penal interest exception would require. Standing Committee Meeting, Sept. 30, 
1971 (comments by Professor Cleary). As enacted by Congress, rule 406(a) was renumbered as rule 406.

125. Thus, rule 104(a) would govern admissibility. That rule provides, in part, that "[pjreliminary 
questions concerning . . . the admissiblity of evidence shall be determined by the court. ... " Fed. R Evid. 
104(a).

126. Thus, the Committees reversed the Advisory Committee’s earlier decision that “[qjuestions of 
possible fabrication are better trusted to the competence of juries than made the subject of attempted 
treatment by rule.” Advisory Committee Note to Preliminary Draft, supra note 1, at 386; Advisory 
Committee Note to Revised Draft, supra note 1, at 444. The Advisory Committee deleted this sentence 
from the Note in both the Revised Definitive and the Supreme Court Drafts.

127. The Revised Definitive Draft, submitted by the Standing Committee to the Supreme Court on 
October 29, 1971, was distributed to law professors and those individuals who had commented on the 
Preliminary or Revised Drafts. No reporter system published the Revised Definitive Draft. Professor Cleary 
estimated that about 600 photocopies were distributed on request. House Subcommittee Hearings, supra 
note 15, at 28 (testimony of Edward W. Cleary). In contrast, approximately 50,000 copies of the 
Preliminary Draft and 40,000 copies of the Revised Draft had been made available to the public. Senate 
Judiciary Hearings, supra note 118, at 205 (testimony of Albert E. Jenner, Jr.). Members of the Advisory 
Committee, however, discussed changes in the Revised Definitive Draft “at the judicial conferences and 
seminars before law school groups and . . . special committees of the American Bar Association." House 
Subcommittee Hearings, supra note 15, at 27 (testimony of Albert E. Jenner, Jr.). The Committees’ failure 
to publicize widely the changes sparked a bitter attack during the House Subcommittee’s hearings. See, 
e.g., id. at 114-15 (testimony of Alvin K. Hellerstein) (significant changes made after Revised Draft should 
have been submitted to bar for comment); id. at 129 (statement of The Committee on Federal Courts, The 
Association of the Bar of the City of New York) (breakdown in communications between Advisory 
Committee and lawyers and judges regrettable); id. at 170 (statment of Charles R. Halpern & George T.
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Senator McClellan appeared satisfied with rule 804(b)(4) as amended in the 
Revised Definitive Draft.128 The Department of Justice, however, remained 
dissatisfied. In an act termed “unprecedented,”129 the Department of Justice 
renewed its attack on certain rules in a then-unpublished letter to Chief 
Justice Burger.130 The Department attacked rule 804(b)(4) as a rule that 
would “raise significant practical problems in the fair and orderly presenta
tion of evidence” and would “require the consideration [by the factfinder] of 
evidence which has little or no probative value.”131 The Department con
tinued to worry that it was “virtually impossible to determine whether an 
individual who makes a statement knows at the time of the declaration that 
the statement would subject him to . . . criminal liability.”132 The Department 
also repeated its objection that the “abstract logic” of enacting a penal interest 
hearsay exception was “lost in the reality of the situation in which such 
statements most frequently occur. Unfounded boasting by inmates as to 
having committed successful or infamous crimes is an everyday facet of 
prison life.”133 As in its two earlier letters to the Standing Committee, the 
Department again provided no examples to illustrate its belief that inmates 
were the principal source of penal interest statements and that they either lied 
or failed to recognize the penal interest effect of their statements.

Frampton) (many of most critical sections never circulated and not available even to legal profession until 
Rules promulgated by Court). As a result, Representative Elizabeth Holtzman, a member of the 
Subcommittee, was prompted to worry about the process of rulemaking by the Committees. House 
Subcommittee Hearings, supra note 15, at 26-27 (remarks of Rep. Elizabeth Holtzman).

128. See Letter of Senator John L. McClellan to Representative William L. Hungate, reprinted in House 
Subcommittee Hearings, supra note 15, at 313. Senator McClellan wrote:

Although each of my suggestions [to the Standing Committee] was not accepted in precisely 
the language I might have desired, or perhaps in some cases, at all, I am inclined, as of now, to 
say the Rules should be permitted to go into effect. I intend, however, to continue to study 
them and nothing that I say here is intended to pre-judge the merits of any individual 
proposal to change the result of any individual Rule.

Id.
129 House Subcommittee Hearings, supra note 15, at 180 (statement of Charles R. Halpern & George 

T. Frampton).
130. Letter from Deputy Attorney General Richard G. Kleindienst to Chief Justice Warren E. Burger 

(Dec. 22, 1971), reprinted in House Subcommittee Hearings, supra note 15, at 42 (on file at Judicial 
Conference) [hereinafter Justice’s Third Letter],

131. Id.
132. Id. at 48.
133. Id. In contrast to its two earlier letters, the Department of Justice objected to the introduction of 

any defense-offered penal interest statement, arguing that "experience showed that such statements could 
not be determined to be trustworthy." Id.

134. Id.
135. Id. The Advisory Committee had explained that the defendant could satisfy the “simple 

corroboration” requirement by testifying that he was not guilty, see note 109 supra, but Professor Cleary 
then deleted that explanation when Senator McClellan objected. See note 115 supra and accompanying text 
(describing reaction to Senator McClellan’s objection).

The Department of Justice also expressed dissatisfaction with the “simple 
corroboration” requirement added to the Revised Definitive Draft.134 Because 
the Standing Committee had not explained what that requirement meant, the 
Department feared that a statement might be corroborated by the declarant’s 
repetition of it or by the defendant’s testimonial denial of guilt.135 The 
Department begrudgingly acknowledged without explanation, however, that 
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trustworthiness might be established if the “corroboration [requirement was] 
interpreted to require a showing at least as strong as the showing which is 
now required as a prerequisite to the admission of a confession when 
introduced for the purpose of conviction.”136 Nonetheless, the Department 
urged the Supreme Court to delete the penal interest exception.137

Chief Justice Burger considered the Department of Justice’s objections to 
the Revised Definitive Draft so significant that he returned it on January 6, 
1972 to the Standing Committee for reconsideration.138 The Standing Com
mittee reviewed these objections on March 17-18, 1972.139 As it had before, 
the Standing Committee rejected the objection that a judge could not 
determine whether the declarant thought his statement was against his penal 
interest. In the Committee’s view, a judge could determine the against-interest 
effect of a penal interest statement as easily, or at least with no more 
difficulty, as he could ascertain the against-interest effect of a pecuniary- or a 
proprietary-interest statement.140 The Standing Committee also rejected as 
too broad the Department of Justice’s second objection that such statements 
are usually made by prison inmates. The Committee thought that the judge

136. Justice’s Third Letter, supra note 130, at 48. Although the Department of Justice reluctantly 
agreed with Senator McClellan, who had offered this analogy, see note 96 supra and accompanying text, 
the Department doubted that the analogous burden was sufficient to ensure trustworthiness. The 
Department of Justice stated:

The inherent danger of fabricated testimony coming before the trier of fact under the 
provisions of subsection (b)(4), is especially acute in those instances where statements against 
penal interest of an unavailable declarant are offered to exculpate the defendant. That such 
statements be corroborated is an insufficient guarantee of trustworthiness. It is uncertain 
what would be sufficient corroboration of such a statement.

Justice’s Third Letter, supra note 130, at 48.
137. Justice’s Third Letter, supra note 130, at 47.
138. Letter from Honorable Albert B. Maris, Chairman of the Standing Committee, to Honorable 

Warren E. Burger (Mar. 22, 1972) (acknowledging receipt of Chief Justice Burger’s recommittal of Revised 
Definitive Draft and including Standing Committee’s comments about Department of Justice’s objections) 
(on file at Judicial Conference) [hereinafter Maris Letter]. I could not determine whether Chief Justice 
Burger explained to the Standing Committee why he was returning the draft or what changes (if any) he 
thought appropriate in light of the Department of Justice’s objections. The Chief Justice did not publicize 
his decision to recommit and apparently did not suggest that the Standing Committee either publicize the 
Department of Justice’s objections or solicit comments by others interested in the important changes made 
in the Revised Definitive Draft. As far as I have been able to determine, of those who had received a copy of 
the Revised Definitive Draft, only the Department of Justice commented on the addition of the “simple 
corroboration” requirement to rule 804(b)(4).

139. Id. The Advisory Committee apparently did not review the Department of Justice’s objections. 
Although agreeing to minor changes proposed by the Department of Justice to other rules, the Standing 
Committee concluded that “we do not think that the suggestions made [by the Department of Justice 
concerning the penal interest exception] considered from all angles, merit making any changes in the draft 
rules now before the Court.” Id. Professor Cleary discussed the Department of Justice’s objections point by 
point in a memorandum prepared for the Standing Committee. See Comments of Committee on Rules of 
Practice and Procedure on Letter of Deputy Attorney General Kleindienst to the Chief Justice (Dec. 22, 
1971) [hereinafter Committee Response], reprinted in House Subcommittee Hearings, supra note 15, at 51. 
One cannot ascertain whether Professor Cleary’s memorandum reflects either his personal views or the 
Standing Committee’s reaction to Justice’s objections because no record of the Standing Committee’s 
March 17-18, 1972 meeting exists.

140. The Standing Committee indicated that ”[p]enal interest seems, however, to raise less of a problem 
than cases of pecuniary or proprietary interests, since ordinarily the matter proceeds on a less sophisticated 
level.” Committee Response, supra note 139, at 59.

wiuumux ivesponse, supra note 
wuiunucc rvesponse, supra note 
wuiumux response, supra note 
vuiumiucc ivesponse, supra note 
wiuuuncc ixesponse, supra note 
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could consider the declarant’s position and could easily assess whether the 
statement was disserving or self-serving.141 With respect to Justice’s third 
objection about the meaning of corroboration, the Committee thought that 
neither the repetition of the statement by the declarant nor the defendant’s 
own testimony would normally suffice “unless under most unusual circum
stances the court could say that the purpose of preventing fabrication was 
effectuated.”142 Although it did not explain this vague comment, the Commit
tee for the first time suggested “precedents” that might provide meaning for 
the “simple corroboration” test: the corroboration necessary to convict a 
defendant based in part on his own confession or to introduce an accomplice’s 
testimony.143 The Committee thereby reversed its earlier rejection of the 
confession analogy.144

141 Id. Two cases illustrate how easily a court can assess whether a statement that at least implicated 
rather than exculpated the defendant was against the declarant’s penal interest. See United States v. 
Mackin, 561 F.2d 958, 962 (DC. Cir.) (key Government witness’ partial recantation of testimony not 
against interest because perhaps intended to “impress” her probation officer and because she was 
effectively immune from prosecution for peijury), cert, denied, 434 U.S. 959 (1977); United States v. 
Gonzalez, 559 F.2d 1271, 1273 (5th Cir. 1977) (alleged coconspirator’s grand jury testimony offered by 
Government at trial against defendant not against penal interest because declarant granted immunity and 
exposure to criminal prosecution arose only if declarant failed to testify before grand jury).

142. Committee Response, supra note 139, at 59. Thus, the Standing Committee virtually rejected the 
Advisory Committee’s initial position on this point. See text accompanying note 108 supra (Advisory 
Committee indicating defendant could corroborate statement by denying guilt). The Standing Committee’s 
retort was unnecessarily broad. The Department of Justice had worried that the defendant’s denial of guilt 
might suffice to provide corroboration. The Committee, however, implicitly rejected as corroboration the 
defendant’s testimony about facts that would link the declarant to the crime or that would support an 
inference that the declarant was trustworthy.

143. To explain the confession analogy the Committee cited Opper v. United States, 348 U.S. 84, 92-94 
(1954) (as had Senator McClellan, see note 96 supra) and 7 Wigmore, Evidence § 2071. Committee 
Response, supra note 139, at 59. To explain the accomplice analogy, which it was the first to suggest, the 
Committee cited 7 Wigmore, Evidence § 2059. Committee Response, supra note 139, at 59. One senses 
that the Committee was purposefully vague in failing to explain the meaning of the corroboration test more 
fully because it added that requirement to placate Senator McClellan and not because it believed that such 
a requirement was necessary to justify admission. For a further discussion of these two analogies, see notes 
486-538 infra and accompanying text.

144. See text accompanying notes 93-106 supra. The Standing Committee may have been politically 
astute in suggesting the confession analogy, hoping that it might thereby placate Senator McClellan and the 
Department of Justice, both of whom also had suggested the same way of interpreting the “simple 
corroboration” test. If the Committee had hoped to forestall further objection by the Senator and the 
Department to the penal interest exception, it succeeded. See text accompanying note 145 infra 
(Department of Justice finally dropped its opposition to rule 804(b)(4)).

145. House Subcommittee Hearings, supra note 15, at 290 (statement of Donald Santarelli). Although 
still concerned about the Standing Committee’s failure to make all of the changes urged by the Department 

The Standing Committee returned rule 804(b)(4) to the Supreme Court 
without changing the language of the rule in the Revised Definitive Draft. On 
November 20, 1972, the Supreme Court promulgated the Supreme Court 
Draft, with rule 804(b)(4) unchanged from the Revised Definitive Draft, and 
transmitted that draft to Congress on February 5, 1973. The Special 
Subcommittee on Reform of Federal Criminal Laws (later renamed the 
Subcommittee on Criminal Justice) of the House Committee on the Judiciary 
first reviewed the Supreme Court Draft.

During hearings before that Subcommittee, the Department of Justice 
finally gave up its attack on rule 804(b)(4).145 However, another important 
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voice, Judge Henry J. Friendly, repeated Justice’s concerns. Conceding that 
admitting penal interest statements was “one of those things that has looked 
good to many people in theory . . . ,”146 Judge Friendly nonetheless urged 
leaving “the law as it is”147 because admitting such statements “appears quite 
differently when seen in the context of experience.”148 With alarm, Judge 
Friendly argued that the version of the rule in the Preliminary and Revised 
Drafts would have permitted a court to admit a statement by a prison inmate 
serving a long sentence that he, not the accused, committed the crime.149 
Obviously unaware of Senator McClellan’s influence, Judge Friendly ap
parently believed that the Standing Committee added the “simple corrobora

of Justice in its letter to Chief Justice Burger, the “Department determined . . . [after reviewing the 
Supreme Court Draft] that further efforts to seek modification of the Rules would not be productive.” Id. 
Despite Justice's public disclaimer, the Department’s initial position still was “represented” throughout the 
Subcommittee's discussions of rule 804(b)(3). The Subcommittee’s chief counsel had once worked for the 
Department of Justice and its associate counsel worked for the Department both before and after his 
service with the Subcommittee. Associate counsel even appeared as a witness on behalf of the Department 
of Justice during the Senate Judiciary Committee’s hearings. See Senate Judiciary Hearings, supra note 118, 
at 105. Indeed, Chairman Hungate candidly admitted:

There were occasions when it seemed that the Justice Department knew immediately when 
the subcommittee had adopted a provision that was not in line with Justice Department 
policy. Needless to say, the defense counsel of America were not so represented in the mark 
ups, and while the views of Justice are certainly to be welcomed, this occasionally, in my 
opinion made for a one sided debate.

Letter from Representative William L. Hungate to Professor Peter W. Tague (June 18, 1980) (on file with 
author).

146. House Subcommittee Hearings, supra note 15, at 264 (testimony of Judge Henry J. Friendly).
147. Id. at 265. Although Judge Friendly did not explain what he thought the “law” was, one can

assume that he intended to refer to Donnelly and thus to the nonadmissibility of defense-offered penal
interest statements. Because he thought that the rules of evidence should not be codified, perhaps he
thought the law should develop on a case-by-case basis.

148. Id.
149. Id. During the Subcommittee’s hearings, Judge Friendly explained the context in which he 

thought defense-offered statements usually arose: “[SJomeone who has been convicted of a crime gets 
another fellow who is serving a long prison sentence before he dies ... to say that he rather than the 
accused was the one who did it.” Id. at 252-53. Judge Friendly’s failure to illustrate his observation with 
specific cases was unfortunate because in an earlier decision he had thought that the federal courts should 
recognize a penal interest exception. See United States v. Annunziato, 293 F.2d 373, 378 (2d Cir. 1961) 
(dictum) (characterizing exclusion of penal interest statements as a “rather indefensible limitation”). Judge 
Friendly conceded that he had once thought that the exception should be recognized. House Subcommittee 
Hearings, supra note 15, at 253 (testimony of Judge Henry J. Friendly).

Judge Friendly, like the Department of Justice, see text accompanying note 64 supra, worried that a 
false confession by a fellow inmate would free a convicted and jailed defendant. Nonetheless, Judge 
Friendly, Senator McClellan, the Department of Justice, and the House Subcommittee’s associate counsel 
never substantiated the basis for this fear. Furthermore, no one explained how the defendant would 
accomplish this scheme. Perhaps he could advance the declarant’s confession as “newly discovered 
evidence” in a motion for a new trial or as support for a writ of coram nobis. (A petition for habeas corpus 
probably would not succeed unless the Government suspected the declarant's complicity before the 
defendant was convicted.) Because the defendant’s burden of proof in a postconviction attack is so high, 
however, his likelihood of success is minimal. Moreover, Judge Friendly’s concern underestimates a trial 
judge’s power to exclude such a statement as not against the penal interest of the declarant. See United 
States v. Satterfield, 572 F.2d 687, 690 (9th Cir.) (while two jailed defendants waited decision on each 
other’s appeal, first defendant announced that second defendant was not first defendant’s actual 
accomplice; statement held not to have been against interest because first defendant should have recognized 
unlikelihood of success on appeal and statement would not have jeopardized appeal), cert, denied, 439 U.S. 
840 (1978).
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tion” test to the Revised Definitive and Supreme Court Drafts to defuse his 
own fear of the fraudulent prisoner confession.150 He objected to the “simple 
corroboration” requirement, indicating that he had “no idea what [it] 
means.”151

The House Subcommittee changed the “simple corroboration” test signifi
cantly, rewriting it to read: “A statement tending to expose the declarant to 
criminal liability and offered to exculpate the accused is not admissible unless 
corroborating circumstances clearly indicate the trustworthiness of the 
statement.”152 The Subcommittee’s explanation for its revision153 masked the 
disturbing process that led to this drafting change.154

150 Judge Friendly testified that "(a]t the last moment the committee apparently became aware that. . 
. [the defense offer of a prisoner’s confession] was the common situation and [it] stuck in a provision so that 
such a declaration ‘is not admissible unless corroborated.'” House Subcommittee Hearings, supra note 15, 
at 253.

151 Id. at 265. Judge Friendly further testified: “I should suppose that any evidence of the defendant’s 
innocence or verification of any significant aspect of the exculpatory statement would constitute 
‘corroboration’ in the ordinary sense of that word.” Id. Judge Friendly, however, did not explain why 
either form of evidence would not suffice to corroborate the statement.

Several commentators objected to the “simple corroboration” requirement during the House Subcom
mittee's review of the Supreme Court Draft. John J. Cleary, Executive Director of Federal Defenders of San 
Diego, Inc., for example, objected that the “simple corroboration” test “will effectively preclude the use of 
this new exception in a criminal case by the defense. The possibility of fabrication, as suggested in the 
Revised Draft, should go to the weight rather than the admissibility of such statements introduced to 
exculpate the accused.” Id. at 237 (statement of John J. Cleary). Similarly, Stuart H. Johnson, who worried 
that the corroboration requirement might require the defendant to testify, id. at 493 (testimony of Stuart H. 
Johnson, Jr.), correctly interpreted what the Advisory Committee had originally intended. Johnson’s fear 
was the reverse of that of Judge Friendly and the Department of Justice, both of whom worried that the 
defendant could corroborate by testifying. See also Supplement to Subcommittee Hearings, supra note 10, at 
129 (statement of Committee on Federal Courts, Association of the Bar of the City of New York) (no 
explanation for “unwarranted" addition of “simple corroboration” requirement in Advisory Committee’s 
opinion offered in Note accompanying Supreme Court Draft).

152. House Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089.
153. The House Judiciary Committee published this explanation for the Subcommittee’s revision of the 

“simple corroboration” test:

As for statements against penal interest, the Committee shared the view of the Court that 
some such statements do possess adequate assurances of reliability and should be admissible. 
It believed, however, as did the Court, that statements of this type tending to exculpate the 
accused are more suspect [than statements against pecuniary or proprietary interest] and so 
should have their admissibility conditioned upon some further provision insuring trustworthi
ness. The proposal in the Court Rule to add a requirement of simple corroboration was, 
however, deemed ineffective to accomplish this purpose since the accused’s own testimony 
might suffice while not necessarily increasing the reliability of the hearsay statement. The 
Committee settled upon the language "unless corroborating circumstances clearly indicate 
the trustworthiness of the statement” as affording a proper standard and degree of discretion. 
It was contemplated that the result in such cases as Donnelly v. United States, 228 U.S. 243 
(1912) [sic] where the circumstances plainly indicated reliability, would be changed.

House Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089-90.
154. A separate problem from those discussed in the text concerns the way that the Subcommittee 

considered the information provided during its hearings. Its staff apparently did not summarize all of the 
testimony and written submissions of the witnesses and commentators concerning rule 804(b)(3). Instead, 
associate counsel focused on the opposition of Judge Friendly and the Department of Justice to the version 
of the penal interest exception in the Supreme Court Draft. This is perhaps understandable because of his 
relationship with the Department of Justice. See note 145 supra (associate counsel worked for Department
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The penal interest exception sparked extensive debate during four markup 
sessions held on June 5, 12, and 18, 1973, and October 2, 1973.* 155 During the 
first markup session, the rule “produced extensive discussions” but “no 
unanimity.”156 Other than Representative Elizabeth Holtzman,157 however, 
the members agreed that the rules should include a hearsay exception for 
penal interest statements, thereby implicitly suggesting that a court should 
admit a statement similar to the one allegedly made by the declarant in 
Donnelly v. United States.158

of Justice both prior to and after working for Subcommittee). As a result, the Subcommittee was not 
informed of those admittedly few comments critical of either the Standing Committee’s addition of the 
“simple corroboration” test or its deletion of the “Bruton sentence” from the Supreme Court Draft.

155. As one member remarked after staff counsel reviewed the Subcommittee’s treatment of the penal 
interest exception during the two prior markup sessions, “[b]oy, we worked this one over.” Markup 
Session, Oct. 2, 1973.

156. Unsigned, Undated Paper Attached to Staff Counsel Herbert E. Hoffman’s Handwritten Notes 
Concerning June 5, 1973 Markup Session (on file at National Archives) [hereinafter Staff Counsel’s Notes],

157. Representative Holtzman, who thought that a court should admit statements against pecuniary 
and proprietary interests, did not explain her objection to statements against civil and penal interests. 
Markup Session, June 5, 1973; Markup Session June 12, 1973. The other members, staff counsel wrote, 
were “of the opinion that statements against penal interests have sufficient guarantee of trustworthiness to 
be admissible but that the problem was to define the situations where such trustworthiness existed.” Staff 
Counsel’s Notes, supra note 156. Of these members, one indicated that he shared Representative 
Holtzman’s concern about admitting statements against civil interest. Markup Session, June 12, 1973.

158. Markup Session, June 5, 1973. For an extensive discussion of Donnelly v. United States, 228 U.S. 
243 (1913), see notes 549-67 and accompanying text.

159. Markup Session, June 5, 1973; Markup Session, June 12, 1973. The Subcommittee agreed with 
associate counsel that “the Judge should have discretion to exclude, for example, a statement exculpating 
the accused by a person connected with him by family or friendship ties or serving time in jail, with motive 
to fabricate and take the blame.” Staff Counsel’s Notes, supra note 156.

160. Representative Holtzman questioned the need for a corroboration requirement if a judge could 
closely examine whether the statement was in fact against the declarant’s penal interest. Markup Session, 
June 5, 1973. The Advisory Committee refused to add a corroboration requirement to the Preliminary and 
Revised Drafts of the rule for the very reason raised by Representative Holtzman. Associate counsel 
illogically answered that the declarant might act reasonably in falsely confessing to help the defendant. 
Markup Session, June 5, 1973. Although a declarant’s decision to confess might be reasonable, his 
statement nonetheless might not be against his penal interest.

161. Associate counsel believed that the Standing Committee added the corroboration requirement so 
that a court could exclude a collusive statement by a prison inmate. Markup Session, June 5, 1973. He may 
have based his belief on Professor Cleary’s misleading statement submitted to the Subcommittee on 
February 7, 1973. See note 121 supra (corroboration requirement added “as a safeguard against 
fabrication”).

162. The Subcommittee obviously was unaware of Senator McClellan’s role in pressuring the Advisory 

For several reasons, the Subcommittee believed that some form of cor
roboration requirement was necessary to enable the judge to exclude a 
defense-offered statement that appeared on its face to be disserving. First, 
echoing the assertions of Senator McClellan, the Department of Justice, and 
Judge Friendly, associate counsel claimed that in “many, many instances” the 
declarant had been a friend, a relative, or a fellow prison inmate who had lied 
in claiming responsibility for a crime actually committed by the defendant.159 
Second, the Subcommittee misinterpreted the purpose of the penal interest 
test set forth in the rule’s first sentence.160 Finally, the Subcommittee 
erroneously assumed that the Standing Committee both shared the Subcom
mittee’s concern over fabricated statements161 and added the “simple cor
roboration” test in a genuine attempt to solve the problem of collusive 
statements.162
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Without explanation the Subcommittee rejected the “simple corrobora
tion” test as too vague (thereby agreeing with Judge Friendly) and as 
inadequate to provide the needed protection.163 The Subcommittee failed to 
ask the Standing Committee to explain why it added the test or how it 
intended that a court should interpret the test.164 Moreover, the Subcommit
tee failed to apply either corroboration test to fact situations drawn from case 
law or posed as hypothetical, failed to explore how a court should interpret 
the two "precedents” offered by the Standing Committee to explain the 
“simple corroboration” test, and failed to discuss whether either “precedent” 
would provide adequate protection against the introduction of fabricated 
statements. Instead, during the June 5, 1973 markup session, the members 
toyed with different language in an attempt to draft a corroboration 
requirement that would capture their heightened concern.165 Unable to 
agree,166 the Subcommittee directed staff counsel to draft appropriate lan
guage.167

and Standing Committees to include the “simple corroboration” requirement. Although the Senator sent 
to the Subcommittee a copy of his letter to Judge Maris, see Supplement to Subcommittee Hearings, supra 
note 10, at 46-47, the Subcommittee may not even have known that the Senator objected to the version of 
the penal interest exception in the Revised Draft because the letter never discussed the Senator’s objections. 
Further confirmation that the Subcommittee did not comprehend the Senator’s influence on the Advisory 
and Standing Committees is found in the argument of Representative Hogan, a member of the 
Subcommittee. Representative Hogan argued that Congress should adopt the version of rule 609 in the 
Supreme Court Draft, which would have permitted greater use of prior convictions to impeach than did the 
Subcommittee’s version of that rule, because the Standing Committee apparently believed that a broad 
impeachment rule was wise. Senate Judiciary Hearings, supra note 118, at 17 (testimony of Rep. Lawrence 
J. Hogan). In fact, the Advisory and Standing Committees changed the Revised Draft to broaden the use of 
prior convictions solely as part of its pacification of Senator McClellan.

163. Markup Session, June 5, 1973; see Staff Counsel’s Notes, supra note 156 (“There was dissatisfac
tion with the final phrase in the [Supreme Court Draft’s] Rule requiring corroboration as not appropriate to 
accomplish the purpose of assuring trustworthiness”).

164 The Subcommittee’s failure to question the Standing Committee on these issues was surprising 
because the Subcommittee had not been reluctant on prior occasions to ask the Advisory and Standing 
Committees to explain particular rules in the Supreme Court Draft or to negotiate with them to find 
language that satisfied both the Committees and the Subcommittee. See Supplement to Subcommittee 
Hearings, supra note 10, at (V) (table of contents) (listing letters between Professor Cleary and 
Subcommittee) In fact, immediately before discussing the penal interest exception at its June 12, 1973 
markup session, the Subcommittee reviewed a lengthy negotiation with the Advisory and Standing 
Committees over the language of rule 801(d)(1). Markup Session, June 12, 1973.

165. The Subcommittee’s skepticism over the effectiveness of the “simple corroboration” test is 
consistent with its general distrust of hearsay. Illustrative of its conservative approach, the Subcommittee 
deleted three hearsay exceptions from the Supreme Court Draft (rules 804(b)(2) (statement of recent 
perception) and 803(24) and 804(b)(6) (the “catch-all" exceptions)); limited the admissibility of so-called 
“dying declarations” in criminal cases to homicides (rule 804(b)(2) (as enacted)); and added requirements 
to the business records exception (rule 803(b)) and to the prior inconsistent statement doctrine (rule 
801(d)(1)). Interestingly, except for its revision of the penal interest exception, the Subcommittee’s 
treatment of hearsay favored the criminal defendant.

166. The Subcommittee considered and rejected at least four versions of a corroboration requirement. 
First, a statement “is not admissible unless corroborated, and the circumstances are such as to lead the trial 
court to believe that a sufficient guarantee of trustworthiness exists.” Second, paraphrasing rule 804(b)(6) 
of the Supreme Court Draft, a statement is “not admissible unless having circumstantial guarantees of 
trustworthiness.” Third, paraphrasing rules 8O3(6)-(8) of the Supreme Court Draft, a statement is 
inadmissible “unless the sources of information or other circumstances indicate . . . trustworthiness.” This 
proposal deleted the words “lack of’ as they appear in rules 8O3(6)-(8). Finally, a statement should be 
excluded unless it was made “under circumstances guaranteeing or tending to guarantee trustworthiness.” 
Markup Session, June 5, 1973.

167. Id.
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At the next markup session, June 12, 1973, staff counsel proposed the 
language that the Congress eventually enacted.168 During this session, 
associate counsel noted that, although the Supreme Court in Chambers v. 
Mississippi169 held that the failure to admit a penal interest statement was a 
constitutional violation,170 he did not believe Chambers mandated the admis
sion of every penal interest statement.171 Neither he nor the Subcommittee, 
however, discussed whether the proposed corroboration requirement was 
constitutional in light of Chambers, which the Court decided after trans
mitting the Supreme Court Draft to Congress. At the next markup session, 
June 18, 1973, the Subcommittee unanimously approved its version of the 
rule, renumbered as rule 804(b)(3), which included its redrafted version of the 
corroboration requirement and the ‘'Bruton sentence.”172

On June 28, 1973, the House Subcommittee completed its revision of the 
Supreme Court Draft and invited comments by the public about its work.173 
Several commentators expressed concern about the Subcommittee’s changes 
to the penal interest exception.174 The Advisory and Standing Committees 
acquiesced in “the rephrasing in general of the corroboration 
requirement . . . ,” but urged that the word “clearly” be deleted.175 That 
word, they thought, would impose “a burden beyond those ordinarily

168. Letter from Herbert E. Hoffman to Members of the Special Subcommittee on Reform of Federal 
Criminal Laws (June 14, 1973) (on file at National Archives). The language recommended by the staff 
included the “Bruton sentence.” The Subcommittee’s records at the National Archives include nothing 
that explains the choice of language. Furthermore, no participant I spoke with was able to offer an 
explanation. Neither the language the Congress adopted nor the alternatives the Subcommittee rejected 
focuses on the Subcommittee’s true concern of excluding collusive statements by prison inmates or friends 
and relatives of the defendant; instead, the language applies to every defense-offered statement regardless of 
source or content.

169. 410 U.S. 284 (1973).
170. Id. at 298.
171. Markup Session, June 12, 1973.
172. Markup Session, June 18, 1973.
173. The Subcommittee’s print was published in the Congressional Record and by several publishers 

and was sent to state bar associations and to every organization or person who submitted material or 
testified. Memorandum of Staff of Senator Roman L. Hruska, Re: H.R. 5463, An Act to Establish the 
Federal Rules of Evidence, and for Other Purposes, at 2 (sent with letter from Senator Hruska to Senator 
James O. Eastland (Feb. 28, 1974)) (on file at National Archives) [hereinafter HR. 5463 Agenda],

174. One commentator correctly thought the corroboration requirement presented a “methodological 
problem” because a hearsay exception was created only when that type of hearsay was assumed to be 
trustworthy enough to excuse live testimony. A corroboration requirement was inconsistent with that 
assumption and would therefore interfere with the factfinder’s usual assessment of weight. Letter from 
Alvin K Hellerstein to William L. Hungate (Aug. 2, 1973) (sending comments of the Committee on 
Federal Courts, the Association of the Bar of the City of New York), reprinted in Supplement to 
Subcommittee Hearings, supra note 10, at 309. Another commentator thought that the Subcommittee’s 
corroboration requirement was unclear. See Letter from Representative William S. Cohen to Representa
tive William L. Hungate (July 31, 1973), reprinted in Supplement to Subcommittee Hearings, supra note 10, 
at 273 (no reason for change because no practical difference from rule in Supreme Court Draft). In contrast, 
Judge Friendly was “gratified” by the Subcommittee’s changes to the penal interest exception. See Letter 
from Judge Henry J Friendly to Representative William L. Hungate (July 12, 1973), reprinted in 
Supplement to Subcommittee Hearings, supra note 10, at 199 (expressing approval of new material in rule 
804(b)(3)).

175. Letter from Judge Albert B. Maris to Representative William L. Hungate (July 31, 1973) (sending 
the Advisory and Standing Committee’s Comments on the Subcommittee’s June 28, 1973 Print), reprinted 
in Supplement to Subcommittee Hearings, supra note 10, at 298 [hereinafter Committee’s Comments to 
Subcommittee Print]. It is not clear whether either the Advisory Committee or the Standing Committee 
met formally to consider the changes proposed by the House Subcommittee. 
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attending the admissibility of evidence, particularly statements offered by 
defendants in criminal cases, and [would become a] prolific source of disputes 
and appeals.”176 The Department of Justice cautioned that the Subcommit
tee’s test was unclear177 and might pose a constitutional problem when read 
against Chambers.178 Thus, the Department of Justice recommended adding 
“a note to indicate that the subsection [on penal interest statements] is to be 
applied in conformity with the Chambers decision.”179

On October 2, 1973, the House Subcommittee reconsidered the rule in light 
of public comments.180 Neither the Subcommittee at that meeting nor the

176 Id. The Committees did not explain to the House Subcommittee how the penal interest exception 
as reworded by the Subcommittee differed from other evidentiary rules either in general or as applied to the 
offer of evidence by criminal defendants. The Committees’ public objection to the Subcommittee’s 
corroboration test unfortunately downplayed the full force of Professor Cleary’s criticism of the 
Subcommittee’s change. In an internal memorandum prepared for the Advisory and Standing Committees, 
Professor Cleary wrote:

The [Subcommittee’s] amendment [to the penal interest exception] also purports to strength
en the corroboration requirement with respect to third party confessions. A principal declared 
purpose is to preclude resort to the accused’s own testimony for corroboration. This result 
may be too sweeping: while one would certainly entertain grave doubts whether mere denials 
of guilt by the accused would satisfy a corroboration requirement, a contrary view would 
seem appropriate when his testimony recounted events independently supporting the truth of 
the confession. Of course, the likelihood of his being able to perform the latter feat without 
establishing some measure of complicity on his own part is slight. The amendment seems to 
inject the judge unduly into the area reserved to juries. The same may be said with respect to 
establishing the standard of proof as “clearly,” a burden beyond that ordinarily attending the 
admissibility of evidence by any party and particularly going beyond burdens that have been 
thought properly to be imposed upon defendants in criminal cases.

Reporter’s Comments on Amendments to Proposed Rules of Evidence Drafted by House Subcommittee on 
Criminal Justice, at 38 (July, 1973) (on file at Judicial Conference) [hereinafter Reporter’s Comments to 
Subcommittee Print], Implicit in Professor Cleary’s comment was his belief that the judge, in deciding 
under rule 104(a) whether the defendant had established his burden, would require proof beyond the 
preponderance of evidence test normally applicable. Because Professor Cleary’s comment was not 
published, the House Subcommittee may not have recognized the effect of its change in the corroboration 
requirement. Also, neither Professor Cleary nor the Advisory and Standing Committees noted the possible 
constitutional problem in increasing the corroboration requirement as the House Subcommittee had done.

177. Letter from William D. Ruckelshaus, Acting Deputy Attorney General, to Representative 
William L. Hungate (Sept. 13, 1973) (sending Department of Justice Analysis and Recommendations 
Regarding Draft of Proposed Rules of Evidence of the Subcommittee on Criminal Justice, House 
Committee on the Judiciary) reprinted in Supplement to Subcommittee Hearings, supra note 10, at 352 (“It 
is not clear exactly what corroborating circumstances are required under this provision") [hereinafter 
Ruckleshaus Letter].

178. Id. As the House Subcommittee began its discussion of the penal interest exception on June 5, 
1973, one member remarked that he had received “notice of a constitutional problem” presented by 
Chambers. Markup Session, June 5, 1973. Nonetheless, the Subcommittee failed to consider the effect of 
Chambers on its version of the rule during the June 5, 12, and 18 markup sessions and apparently during its 
October 2, 1973 session.

179. Ruckleshaus Letter, supra note 177, at 352. To define the corroboration test, the Department of 
Justice suggested that the Subcommittee refer to the language in Chambers. Id. In Chambers the Supreme 
Court indicated that due process requires the admission of a penal interest statement if “considerable 
assurance of [its] reliability [exists].” 410 U.S. 284, 302 (1973). The Department of Justice’s suggestion is 
ironic: Although it opposed the Subcommittee’s reinsertion of the "Bruton sentence” because it feared that 
such an addition would codify the constitutional principle of Bruton, the Department understandably 
feared that the Subcommittee’s corroboration requirement might be unconstitutional unless courts read it 
to impose a test no higher than that of Chambers.

180. Regrettably, the tape recording of that meeting does not include the Subcommittee’s discussion of 
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House Judiciary Committee changed the rule or included anything in their 
respective reports either to reflect the criticism of the Advisory and Standing 
Committees or to incorporate the concern of the Department of Justice. As a 
result, we do not know whether the Subcommittee and the Judiciary 
Committee disagreed with those comments or instead believed that the 
federal courts would interpret the rule as the Department of Justice had 
urged.

The rule as proposed by the Subcommittee passed the House without 
discussion on the floor.* 181 During two days of hearings before the Senate 
Committee on the Judiciary, the penal interest exception received little 
attention.182 After considering the prepared comments submitted by the 
Standing Committee,183 the Senate Judiciary Committee accepted the House 
language with respect to the accused, but deleted the “Bruton sentence.” The 
Senate passed this version of the rule without amendment.184 Because the 

those public comments that concerned a defense-offered penal interest statement. The tape recording, 
however, contains the discussion of statements against proprietary, pecuniary, and social interest, omits the 
discussion of the corroboration requirement, and includes the discussion of the "Bruton sentence.” No 
participant to whom I spoke remembers the discussion of the corroboration test.

181. H.R. 5463, 93d Cong., 2d Sess., 120 Cong. Rec. 2393 (1974).
182. One substantive comment about the penal interest exception appeared in an article hidden in the 

Senate Judiciary Committee’s record. See Rothstein, The Proposed Amendments to the Federal Rules of 
Evidence, 62 Geo. L.J. 125, 152-55 (1973), reprinted in Senate Judiciary Hearings, supra note 118, at 232- 
34 (urging deletion of corroboration requirement). The sparse record of the Senate Judiciary Committee’s 
work includes the record of its public hearings, the report that accompanied the Committee's print, and a 
few scattered documents kept by the National Archives. The Senate Judiciary Committee decided to focus 
only on those few proposals of the House that were of especial concern to the Senators. See Letter from 
Senator Quenton N. Burdick to Senator James O. Eastland, Chairman of the Senate Committee on the 
Judiciary (Feb. 20, 1974) (on file at National Archives). Senator Burdick stated:

Although each of us may have our own views as to how we would write a particular rule . . . , 
I believe the hearings in the Senate should not involve a general review of the proposed rules, 
but should be limited to only the specific matters that are of concern .... [T]he rules should 
receive expeditious consideration by the Committee and I believe this might be facilitated by 
having the staff members of the various interested Senators .... compile a list of those rules 
which would appear to warrant further review.

Id. (emphasis in original).
The only part of the penal interest exception that apparently drew the Committee’s attention was the 

"Bruton sentence.” See note 215 infra (setting forth unpublished agenda of Senate Judiciary Committee’s 
September 18, 1974 meeting). Because no record of the executive sessions of the Senate Judiciary 
Committee exists and because none of the correspondence addressed to the Committee on file with the 
National Archives discussed the penal interest exception, we can assume that the Committee did not 
discuss any part of the rule other than the "Bruton sentence.”

183. See Letter from Judge Roszel C. Thomsen, Chairman, Judicial Conference of the United States, 
Committee on Rules of Practice and Procedure, to Senator James O. Eastland (May 22, 1974) (sending 
[Comments on] Federal Rules of Evidence), reprinted in Senate Judiciary Hearings, supra note 118, at 70 
[hereinafter Comments on Federal Rules of Evidence]. The Standing Committee’s comments on rule 
804(b)(3) were the same as those it submitted to the House Subcommittee, see notes 175-76 supra and 
accompanying text, with the remarkable additional suggestion that the rule might be moved from the rule 
804 exceptions to the rule 803 exceptions (in which the declarant’s unavailability was not a requirement) 
because against-interest statements were more reliable than the other forms of hearsay covered by the rule 
804 exceptions. See Comments on Federal Rules of Evidence, supra, at 69. The members of the Standing 
Committee who testified before the Senate Judiciary Committee did not comment on the rule. See Senate 
Judiciary Hearings, supra note 118, at 27-53 (testimony of Judge Roszel C. Thomsen. Judge Albert B. 
Maris, Judge Charles W. Joiner, Professor James W. Moore, and Professor Edward W. Cleary).

184. H.R. 5463, 93rd Cong., 2d Sess., 120 Cong. Rec. 37,084 (1974).
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Senate’s position on Bruton prevailed in conference,185 Congress enacted the 
rule without the “Bruton sentence.”186

185. I could find no record of the conference meeting apart from the Conference Report and comments 
by Representatives on the House floor, none of which addressed the penal interest exception. See 120 
Cong. Rec. 40,890-96(1974).

186. H R. 5463, 93rd Cong., 2d Sess., 120 Cong. Rec. 40,070 (1974) (Senate); id. at 40,896 (House of 
Representatives).

187. No evidence indicates that anyone discussed the relationship between the penal interest exception 
and the treatment of a coconspirator’s statements under rule 801(d)(2)(E). For example, the statement to a 
police officer, “The defendant and I killed the victim yesterday,” probably would be inadmissable under 
rule 801(d)(2)(E) as not “in furtherance of the conspiracy.” Fed. R. Evid. 801(d)(2)(E). Nonetheless, that 
sort of statement might be admissible against the defendant because both parts arguably are against the 
declarant’s penal interest.

188. Preliminary Draft, supra note 1, at 378. Professor Cleary added this "Bruton sentence,” see note 52 
supra, after the Supreme Court decided Bruton v. United States, 391 U.S. 123 (1968).

189. See Preliminary Draft, supra note 1, at 386 (“Ordinarily the third-party confession is thought of in 
terms of exculpating the accused, but ... it may include statements implicating him, and under the general 
theory of declarations against interest they would be admissible as related statements”).

190. Dissenting in Bruton, Justice White argued that “[d]ue to his strong motivation to implicate the 
defendant and to exonerate himself, a codefendant’s statements about what the defendant said or did are 
less credible than ordinary hearsay evidence.” Bruton v. United States, 391 U.S. 123, 141 (1968) (White, J., 
dissenting).

191. Advisory Committee Note to Preliminary Draft, supra note 1, at 386. In the Advisory Committee’s

B. THE GOVERNMENT OFFERS A DECLARANT’S STATEMENT

Determining whether the Government may use the penal interest exception 
to introduce a declarant’s statement in which he implicates both himself and 
the defendant is an important inquiry. Significantly, that determination also 
helps answer two questions about a defense use of the exception. In a one- or a 
multi-person crime, may the defendant introduce that part of the declarant’s 
statement that directly or inferentially exonerates the defendant? Is the 
corroboration requirement imposed on the defendant constitutional? Unfor
tunately, we cannot answer either question with certainty because Congress 
confused the relationship between the evidentiary and the constitutional 
doctrines187 and misunderstood the Advisory and Standing Committees’ 
position with respect to the Government’s use of the exception.

In the Preliminary Draft version of rule 804(b)(3), the Advisory Committee 
wrote: “[The penal interest] example does not include a statement or 
confession offered against the accused in a criminal case, made by a 
codefendant or other person implicating both himself and the accused.”188 
The Advisory Committee’s publicized explanation of this “Bruton sentence” 
in its Note to the rule is somewhat ambiguous. On the one hand, the Advisory 
Committee suggested that the declarant’s implication of the accused could be 
admissible as a collateral statement,189 apparently on the assumption that if 
the declarant truthfully implicated himself, he also truthfully implicated the 
accused. On the other hand, after citing Justice White’s dissent in Bruton in 
which he argued that the declarant would advance, rather than jeopardize, his 
interests by serving up others as possible defendants,190 the Advisory Commit
tee concluded that such a statement would never be against the declarant’s 
penal interest.191 Thus, the Advisory Committee did not include the “Bruton 
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sentence” on the supposition that Bruton constitutionally mandated exclu
sion. Nonetheless, the citation to Bruton in the Committee’s Note led to 
misinterpretations that it never publicly corrected.192

view,

[t]he unacceptability of a confession of this kind as a declaration against interest is 
emphasized in the dissenting opinion of Mr. Justice White: statements of codefendants have 
traditionally been regarded with suspicion because of the readily supposed advantages of 
implicating another. This view is reflected in the concluding sentence of the example.

Id.
After the Department of Justice argued in its first letter that the “Bruton sentence” did not reflect 

constitutional doctrine, see Justice’s First Letter, supra note 63, at 34-35, Professor Cleary responded that 
the Department of Justice’s objection assumed

that the sentence attempts to codify the confrontation phrase of Bruton, when in fact Bruton is 
relied upon only to repel any supposition that a statement of this kind is truly against interest. 
In other words, the sentence does not say that a Bruton confession violates the right of 
confrontation; it does say that a Bruton confession is not against interest.

Reporter’s Comments to Preliminary Draft, supra note 68, at 191. The Advisory Committee adopted the 
same position during its September 5, 1971 meeting. Advisory Committee Meeting, Sept. 5, 1971.

192. Commentators, as well as Senator McClellan and the House Subcommittee, erroneously thought 
that the Preliminary and Revised Drafts included the “Bruton sentence” to codify the constitutional 
principle of Bruton. The Committee on Federal Courts of the New York City Bar Association, for example, 
noted that although the Revised Draft “attempted to accommodate the rationale of Bruton v. United 
States ... the [Supreme Court Draft] of the Rule does not purport to deal with the Bruton question." 
House Subcommittee Hearings, supra note 15, at 129 (statement of the Committee on Federal Courts, the 
Association of the Bar of the City of New York).

193. 402 U.S. 622 (1971).
194. McClellan Letter, supra note 82, at 33,648.
195. 402 U.S. at 626. The codefendant testified that he had not made the statement and that its contents 

were false. Id. at 624. Both defendants testified to the same defense. Because O’Neil had the opportunity to 
cross-examine the declarant-codefendant and because the jury had been instructed not to consider the 
statement against O’Neil, the Supreme Court found no confrontation clause violation. Id. at 626.

196. McClellan Letter, supra note 82, at 33,648.
197. Professor Cleary added this sentence to the Note: “This situation [when the declarant is 

The Committee changed neither the rule nor the Note until the Revised 
Definitive and Supreme Court Drafts. Senator McClellan objected to the 
"Bruton sentence” because he misinterpreted the Note to the Preliminary 
Draft. He argued that the sentence misstated constitutional doctrine in light 
of Nelson v. O'Neil,193 194 a case decided by the Supreme Court after publication 
of the Preliminary and the Revised Drafts.w In Nelson the Court held that the 
Government did not violate the confrontation clause by introducing against 
only the codefendant his oral admission implicating both himself and the 
defendant.195 Citing Nelson, Senator McClellan argued that the "Bruton 
sentence” should be deleted because the Advisory Committee had eschewed 
“writ[ing] the Rules in terms of their constitutional implications.”196

During its September 5, 1971 meeting, the Advisory Committee rejected 
Senator McClellan’s broad attack on the "Bruton sentence.” As Professor 
Cleary correctly noted, the "Bruton sentence” does not exclude a statement 
when, as in Nelson, the declarant testifies because he is not then unavailable as 
required by rule 8-04(a). To clarify its position, the Advisory Committee 
directed Professor Cleary to accommodate Senator McClellan’s concerns by 
explaining in the Note to the rule that the "Bruton sentence” does not apply 
to the Nelson facts.197
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Senator McClellan shifted his objection to the "Bruton sentence” during 
his meeting with representatives of the Advisory and Standing Committees on 
September 22, 1971. The Senator argued that the "Bruton sentence” was 
overbroad because not every statement made by a declarant implicating the 
accused is an attempt “to curry favor with the authorities . . . .”198 Agreeing 
with Senator McClellan, Professor Cleary and the representatives of the 
Committees decided to delete the "Bruton sentence” from the rule and to 
change the Note to state that a court should determine the penal interest 
effect of such a statement in each case.199 Interestingly, the Standing 
Committee did not detect the disparity it created by imposing the “simple 
corroboration” requirement on the defendant but not on the Government.200

unavailable] is not to be confused with those where the confessing defendant is present and testifies at the 
trial." Advisory Committee Amendments, supra note 109, at 130. However, this addition did not respond 
to the Senator’s broader objection to the “Bruton sentence,” namely whether its purpose was to codify 
Bruton or to hold, on evidentiary grounds, that such a statement was not against penal interest.

198. Cleary Memorandum, supra note 112, at 7.
199. Although the Committees capitulated to Senator McClellan by adding the “simple corroboration” 

requirement, they did not delete the “Bruton sentence” for the same reason, as they have been accused of 
having done. See generally Comment, Federal Rule of Evidence 804(b)(3) and Inculpatory Statements 
Against Penal Interest, 06 Calif. L. Rev. 1189, 1193-94 (1978) [hereinafter Comment, Inculpatory 
Statements],

During its September 30, 1971 meeting, the Standing Committee agreed with Professor Cleary’s 
suggested change to the Note. In the Revised Definitive and Supreme Court Drafts, the Note reads:

These decisions [Bruton and Douglas v. Alabama, 380 U.S. 415 (1965) (reversal on 
constitutional ground when trial court admitted codefendant’s confession implicating ac
cused)] ... by no means require that all statements implicating another person be excluded 
from the category of declarations against interest. Whether a statement is in fact against 
interest must be determined from the circumstances of each case. Thus a statement admitting 
guilt and implicating another person, made while in custody, may well be motivated by a 
desire to curry favor with the authorities and hence fail to qualify as against interest .... On 
the other hand, the same words spoken under different circumstances, e.g., to an acquaint
ance, would have no difficulty in qualifying. The rule does not purport to deal with questions 
of the right of confrontation.

Advisory Committee Note to Supreme Court Draft, supra note 1, at 328.
200. Several of the alternative ways of phrasing the “simple corroboration” requirement would not 

have created this difference. See note 105 supra and accompanying text (setting forth different versions of 
corroboration requirement). During the June 12, 1973 markup session, Representative Holtzman asked 
why the Government had not been burdened with the corroboration requirement. Markup Session, June 
12, 1973. See also Letter from Melvin B. Lewis to William L. Hungate (July 18, 1973), reprinted in 
Supplement to Subcommittee Hearings, supra note 10, at 210 (noting disparity). Associate counsel 
responded that he saw no need to impose such a burden because Bruton constitutionally prevented the 
Government from introducing a nontes'ifying declarant’s statement implicating the defendant. Markup 
Session, June 5, 1973. Although he misinterpreted Bruton’s reach, see note 204 infra, his answer satisfied 
the Subcommittee, which did not discuss the imbalance further. For a discussion of the constitutionality of 
imposing the corroboration burden on the defendant but not on the Government, see notes 708-59 infra.

201. June 28, 1973 Print, supra note 10, at 175.

The House Subcommittee decided to reinsert the "Bruton sentence” in a 
slightly reworded form: “A statement or confession offered against the 
accused in a criminal case, made by a codefendant or other person implicating 
both himself and the accused, is not admissible.”201 The reason for the 
Subcommittee’s reinsertion of the "Bruton sentence” is not altogether clear. 
During the June 12, 1973 markup session, one representative expressed the 
Advisory Committee’s once-held concern that the declarant would not speak 
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against his penal interest by implicating the defendant. In arguing that the 
declarant, for example, might “clear up twenty burglaries” in hope of either a 
favorable plea bargain or incarceration in a federal prison,202 this representa
tive implicitly assumed that the declarant in each instance would damn the 
defendant to help himself. This evidentiary concern, however, did not 
motivate the Subcommittee to reinsert the "Bruton sentence.” Rather, 
associate counsel, who argued that Bruton constitutionally excluded any 
statement by a nontestifying declarant,203 thought that the rule should include 
a "Bruton sentence” to codify his understanding of that decision. Although he 
misinterpreted Bruton,204 associate counsel persuaded the Subcommittee to 
adopt his position.205

In an intriguing response, the Advisory and Standing Committees in
dicated that they would “express no disagreement with the proposed final 
sentence to be added to [the rule]. The wording may, however, invite 
confusion, and it is suggested that ‘not admissible’ be replaced by ‘not within 
this exception.’ The result is consistent with the Subcommittee Note.”206 By 
suggesting this change in language, the Committees apparently hoped to 
salvage the coconspirator doctrine and other hearsay exceptions as possible 
avenues for the Government to introduce third-party statements implicating 
the defendant. However, their failure to oppose the Subcommittee’s decision 
to remove the availability of the penal interest exception conflicted both with 
Professor Cleary’s evaluation of the reinserted "Bruton sentence”207 and with 
the Standing Committee’s earlier decision that a declarant’s implication of the 
defendant might be against the declarant’s penal interest. Is it possible that

202. Markup Session, June 12, 1973.
203. Id.
204. Associate counsel erroneously assumed that Bruton held that the confrontation clause barred the 

introduction of any hearsay statement against the defendant when the declarant did not testify. Because the 
trial court did not admit the codefendant’s statement against the defendant, the Supreme Court left 
unresolved the constitutionality of introducing a nontestifying declarant’s statement through a hearsay 
exception that justified its substantive use against the defendant. Bruton v. United States, 391 U.S. 123, 128 
n.3 (1968).

Associate counsel’s misinterpretation, however, explains why the Subcommittee wrote that a declarant’s 
implication of the defendant “is not admissible.” The Subcommittee assumed that neither rule 804(b)(3) 
nor any other hearsay exception provided a way of surmounting Bruton's constitutional bar.

205. In its report, the Subcommittee explained that it “also determined to add to the Rule the final 
sentence from the 1971 draft, designed to codify the doctrine of Bruton v. United States.” June 28, 1973 
Print, supra note 10, at 176.

206. Committees’ Comments to Subcommittee Print, supra note 175, at 298.
207 In an unpublished comment, Professor Cleary wrote:

With regard to the final sentence of the amendment, which is taken from the Revised Draft of 
1971, the Advisory Committee, after inserting it, concluded that its principle, extracted from 
Bruton, could not safely be put in the form of a rule, but that room should be left for an ad hoc 
determination in each case whether an implicating confession by a codefendant was against 
his interest. True, a generalization may safely be made that such confessions by a person in 
custody are tainted by self-interest, but the same broad conclusion cannot be reached 
concerning statements made under other circumstances. Moreover, the formulation seemed 
to invite confusion with respect to confessions by a codefendant who is prepared to testify, 
even though strictly speaking he is not unavailable and his statement therefore not literally 
within the scope of the provision. The Reporter believes that the Advisory Committee’s 
decision to omit the sentence was a wise one.

Reporter's Comments to House Subcommittee Print, supra note 176, at 38-39. 
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Senator McClellan’s argument that such a statement could be against penal 
interest no longer persuaded the Committees? Or, did they not object because 
they were secretly pleased by the indirect slap that the Subcommittee had 
administered to Senator McClellan, whose pressure they could not withstand? 
Unfortunately, neither question is answerable because neither Committee 
recorded its discussion of the House Subcommittee’s "Bruton sentence.”

The Subcommittee discussed the public’s comments to its "Bruton sen
tence” on October 2, 1973. The Subcommittee discussed and quickly 
dismissed the Department of Justice’s objection that the Subcommittee’s 
"Bruton sentence” did not express constitutional doctrine.208 Nonetheless, the 
Advisory and Standing Committees’ response engendered much discussion 
and confusion. Since both Committees had proposed similar language in the 
Revised Draft, several Subcommittee members did not understand why the 
Committees suggested changing the language of the reinserted "Bruton 
sentence.”209 Although the Subcommittee ultimately decided to retain the 
"Bruton sentence,” it also decided both to change the last clause to conform 
with the Advisory and Standing Committees’ recommendation and to point 
out the policy issue for the House Judiciary Committee to consider.210

208. Markup Session, Oct. 2, 1973. The Department of Justice had argued that the “Bruton sentence” 
should not be included because the Bruton issue was “complicated and marked by nuance.” Ruckelshaus 
Letter, supra note 177, at 352.

209. Markup Session, Oct. 2, 1973. Staff counsel, after reviewing the competing considerations 
underlying the Subcommittee's earlier decision to include the sentence, suggested that constitutional 
doctrine probably did not require that the rule forbid the introduction of every third party statement 
implicating the accused. Nonetheless, he argued that Congress could decide as a matter of policy to provide 
more protection for the defendant than the Constitution required. Id. Staff counsel, however, did not 
identify what policy considerations might justify greater protection for the defendant. He also mistakenly 
thought that the Standing Committee deleted the “Bruton sentence” from the Supreme Court Draft 
because it decided not to codify Bruton. Id.

210. October 10, 1973 Print, supra note 10, at 388.
211 Also, neither the Subcommittee’s Note to its October 10, 1973 Print nor the tape recording of the 

Subcommittee’s October 2, 1973 discussion provide an explanation for this change.
212. House Judiciary Report, supra note 10, at 16-17, [1974] U.S. Code Cong. & Ad. News at 

7090.
213. Senate Judiciary Report, supra note 10, at 22, [1974] U.S. Code Cong. & Ad. News at 7068.

The House Judiciary Committee retained the amended sentence. Because 
the Committee did not record its discussions, we cannot determine whether it 
was motivated by constitutional or evidentiary considerations.211 By 
republishing the Subcommittee’s explanation of the "Bruton sentence,” the 
full Committee apparently agreed that Bruton mandated that courts exclude 
Government-offered penal interest statements.212 Thus, both the Subcommit
tee and the full Committee misunderstood why the Advisory and Standing 
Committees included the "Bruton sentence” in the Revised Draft but then 
deleted it from the Supreme Court Draft. The House Committees also 
apparently never addressed the threshold evidentiary question whether a 
declarant’s implication of the defendant could be against his penal interest. As 
a result, the Committees did not make the policy decision to exclude such a 
statement whether or not it was against interest.

The Senate Judiciary Committee voted to delete the "Bruton sentence” 
because it thought the “[cjodification of a constitutional principle is unneces
sary and, where the principle is under development, often unwise.”213 
Moreover, the Committee thought that the House’s version excluded certain 
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types of statements that were constitutionally admissible.214 Because the 
Senate Judiciary Committee kept no record of its discussion, we cannot 
determine if it considered the evidentiary question whether the declarant’s 
implication of the defendant could ever be against his penal interest. Since 
Senator McClellan was chairman of the Subcommittee on Criminal Laws and 
Procedures, however, we reasonably can assume that he convinced the 
Committee that a declarant’s implication of the defendant might be against 
the declarant’s penal interest.215 The Senate Committee’s position prevailed at 
the conference. Therefore, rule 804(b)(3) as enacted does not include the 
"Bruton sentence” and does not specifically mention whether a court may 
admit statements implicating the accused as against the declarant’s penal 
interest.

C. REVIEW

Before turning to specific questions concerning the interpretation and the 
application of rule 804(b)(3), we should review the path of the rule from its 
proposal by the Advisory Committee to its enactment by Congress. First, the 
discussion at each stage proceeded in a factual vacuum, with no review of the 
case law to determine either the typical relationship between the declarant 
and the defendant or the type of statement that parties typically offered and 
courts usually admitted.216 This failure led the House Subcommittee to 
suggest that the statement in Donnelly was representative of most admissible 
declarations, a remarkable suggestion given the facts of that case.217

214. The Senate Report cited two cases, United States v. Zelker, 452 F.2d 1009 (2d Cir. 1971), and 
United States v. Mancusi, 404 F.2d 296 (2d Cir. 1968), cert, denied, 397 U.S. 942 (1970), in which no 
confrontation clause violation occurred. Senate Judiciary Report, supra note 10, [1974] U.S. Code 
Cong. & Ad. News at 7068. The Senate Committee cited Zelker to establish that the confrontation clause 
is not violated when other evidence places the defendant at the scene of the crime. Id. Although such 
evidence was offered in Zelker, the court based its decision on the “interlocking confession” doctrine. See 
United States v. Zelker, 452 F.2d 1009, 1010 (2d Cir. 1971) (when defendant’s confession interlocks with 
and supports confession of codefendant, no violation of Bruton rule). Zelker and Mancusi presaged the 
Supreme Court’s decision in Parker v. Randolph, 442 U.S. 62 (1979) (plurality opinion), in which a 
plurality reached the same result. See id. at 72 (joint trial admission of defendant’s interlocking confessions 
did not infringe either defendant’s confrontation right).

215. The only evidence that the Senate Judiciary Committee discussed this evidentiary issue conflicts 
with this assumption. In a background memorandum, apparently intended to guide the Committee’s 
discussion, a staff member on the Committee wrote:

Background [to rule 804(b)(3)]: As passed by the House, the last sentence of this section 
precludes the use of a statement of a person implicating the defendant, whether the declarant 
is a codefendant in the trial or merely a witness. It goes beyond the rule in Bruton which 
precludes the use of such a statement on sixth amendment grounds when the declarant is a 
codefendant. Issue: Whether the rule should go beyond the Bruton principle.

H R. 5463 Agenda, supra note 173.
216. During the Senate Judiciary Committee’s hearings, the Senators and staff aides, in off-the-record 

discussions, feared that defense counsel would search death row for a condemned prisoner who, in 
exchange for a promise to care for his family, would “confess" to the crime charged against the defendant. 
Conversation with Professor Paul Rothstein (May 7, 1979). Distrust of defense-offered statements had 
reached a new high.

217. See notes 549-67 infra and accompanying text (discussing Donnelly and Subcommittee's view of 
it)-
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Second, the House Subcommittee misunderstood the Advisory and Stand
ing Committees’ purpose in adding the corroboration requirement. Because 
the House Subcommittee refused to follow the advice that it review only the 
rules on privileges in the Supreme Court Draftm and instead chose to examine 
that draft rule by rule, the Subcommittee should have determined why the 
Advisory and Standing Committees added the “simple corroboration” test. 
Such an inquiry would have revealed that the Subcommittee misconceived the 
Advisory and Standing Committees’ purpose in adding that requirement. 
Those Committees had not added the requirement, as the Subcommittee 
assumed, because they believed the version of the rule in the Preliminary and 
Revised Drafts would have required admitting a dying prisoner’s fabricated 
confession. Instead, the Committees surrendered to Senator McClellan’s 
demand that the rule contain a corroboration requirement to prevent the 
introduction of fabricated statements. Those Committees, perhaps un
derstandably,218 219 did not publicize the source of their “simple corroboration” 
test, a failure that led to misinterpretation by the House Subcommittee and 
others as to their purpose in adding that requirement.220 Also, the Subcom
mittee’s announced reason for strengthening the corroboration requirement— 
to prevent the defendant from satisfying the Supreme Court Draft's “simple 
corroboration” test through his own testimony—was unwarranted. The 
Standing Committee had rejected this interpretation of the test after Senator 
McClellan objected to it. The Subcommittee thus overdrafted the corrobora
tion requirement to remove a problem that the Standing Committee already 
had eliminated. If the defendant had other evidence implicating the declarant, 
he would not have to testify and consequently there was no need for the 
Subcommittee to increase the corroboration hurdle.

218. See House Subcommittee Hearings, supra note 15, at 427 (testimony of Alan B. Morrison) (“I do 
not believe that either this committee ... or the Congress as a whole should become so enmeshed in the 
rules of evidence, with the exception of the article on privileges, to take the time to try to draft the rules”).

219. The Committees probably decided not to publicize the influence of Senator McClellan to forestall 
him from objecting to the Supreme Court Draft. They also may have feared that other members of 
Congress might have urged striking the “simple corroboration” test if its addition were perceived as an 
unprincipled compromise. Had other members of Congress objected to the compromise, the Committees 
might reasonably have feared that Senator McClellan would then press for his proposed amendment to the 
rulemaking process.

220. Two commentators told the House Subcommittee that pressure from Senator McClellan and the 
Department of Justice apparently caused the Advisory and Standing Committees to change the Revised 
Draft. See House Subcommittee Hearings, supra note 10, at 180 (statement of Charles R. Halpern & George 
T. Frampton) (McClellan and Department of Justice responsible for “puzzling shifts” in Revised Draff). 
Halpern »nd Frampton, however, did not have access to the internal documents of the Advisory and 
Standing Committees to identify precisely their reaction to the pressure exerted by the Senator and the 
Department of Justice. The Subcommittee did not respond to Halpern and Frampton’s call for an 
investigation. See id. (“We do not know at this point what transpired, but this is something this 
Subcommittee certainly has an obligation to find out”).

221 For other alternatives, see notes 702-07 infra and accompanying text.

Third, the Subcommittee made no attempt to explain how courts should 
interpret its corroboration requirement. It also overdrafted the corroboration 
requirement; it could have allayed its concern that untrustworthy statements 
by friends, relatives, or prison inmates would prompt juries to acquit guilty 
defendants in various other ways. The Subcommittee, for example, could have 
instructed courts to evaluate closely the penal interest effect of statements by 
those sorts of declarants.221
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Fourth, except for the Department of Justice, which belatedly expressed 
concern about the effect of Chambers v. Mississippi,222 each group that 
considered the rule either was unaware of or blithely ignored the constitu
tional implications of the various versions. This failure is surprising223 because 
statements against penal interest are vitally important to the defense. 
Furthermore, in Chambers and Washington v. Texas,224 a case decided before 
publication of the Preliminary Draft, the Supreme Court announced constitu
tional doctrine of obvious relevance to the rule.

Finally, another constitutional problem crept into the rule when Congress, 
by imposing a corroboration requirement only on the defendant, created a 
difference between the Government’s ability and the defendant’s right to 
introduce a penal interest statement. As enacted, the rule also may create a 
constitutional problem if it allows the Government to introduce a related 
statement against the defendant but allows the defendant to introduce only a 
third-party statement that substitutes the declarant for the defendant in a one- 
person crime.

IV. Analysis of Rule 804(b)(3)

A. WHEN IS A STATEMENT AGAINST INTEREST?

1. Did the declarant make the “statement”?225

Before a court determines whether a declarant’s statement is against his 
penal interest, the court must be satisfied that the declarant made the 
statement attributed to him.226 Alternatively, the court must trust that the

222. 410 U.S. 284 (1973).
223. In a letter to Chief Justice Burger in defense of the Preliminary Draft, the Advisory Committee 

wrote:

[W]e may appreciate the fact that despite the efforts of the Committee to forestall them, 
constitutional issues may lurk in the Proposed Rules, but. . . this is no less so than as may be 
true of the other federal rules .... The Advisory Committee, greatly assisted by the scholars, 
has sought diligently to expose and to frustrate those possibilities. It is of the unanimous 
opinion that its proposals have constitutional integrity.

Letter from Albert E. Jenner, Jr., Chairman, Advisory Committee, to Chief Justice Burger, at 16 (Jan. 11, 
1971) (on file at Judicial Conference). At the time Jenner wrote, the version of the penal interest exception 
in the Preliminary Draft was constitutional. The constitutional integrity of the rule became suspect only 
later, with the addition of a corroboration burden. Surprisingly, the Advisory and Standing Committees 
did not consider the constitutionality of adding the “simple corroboration” test and did not urge Congress 
to consider the constitutionality of the Subcommittee’s higher corroboration requirement.

224. 388 U.S. 14 (1967). In Washington the Supreme Court held that a defendant was denied his due 
process and sixth amendment compulsory process rights when he was prevented from calling an 
accomplice to testify as a witness. Id. at 19.

225. A related problem is whether a third party made a “statement” in evidentiary terms so that his 
conduct or oral statement is hearsay within rule 801(a). See note 48 supra (discussing People v. Mendez, 
193 Cal. 39, 223 P.2d 65 (1924)).

226. One aspect of this problem concerns the proponent’s burden of proof. See notes 632-38 infra and 
accompanying text. A second aspect concerns whether a third party’s failure to respond to an accusation 
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witness who testified about the statement truthfully reported both the 
existence of the declarant and the substance of his statement.227 This problem 
of proof is not serious if defense counsel either spoke to the declarant or 
participated in obtaining his statement.228 The relationship between the

constitutes a declaration. The defendant, for example, confronts the third party and says, “You did it, not 
me," and the third party does not respond. The legislative discussion of rule 804(b)(3) does not indicate 
whether the third party’s silence constitutes an implied statement that he agrees with the defendant’s 
comment. In considering the related problem of a party’s failure to respond to such a comment, the 
Advisory Committee noted that inferring an admission from a failure to deny is “fairly weak” and raises 
“troublesome” questions. See Advisory Committee Note to Supreme Court Draft, supra note 1, at 279-98 
(Note to rule 801(d)(2)(B); discussing admission by adoption or acquiesence in statement by another). The 
Advisory Committee concluded, however, that recent Supreme Court decisions relating to custodial 
interrogation and the right to counsel justified admitting into evidence in a criminal prosecution a party’s 
failure to respond to an accusation when one would have expected him to respond. Id. at 298.

This question has a constitutional dimension when a suspect who has received a Miranda warning fails 
to answer a police officer’s accusation. Cf. Doyle v. Ohio, 426 U.S. 610, 619-20 (1976) (Government may 
not use defendant’s silence at time of arrest to impeach subsequent exculpatory explanations). The 
constitutional problem, however, does not exist when the defendant offers the third party’s silence. The 
third party is not on trial and the person speaking to the third party will rarely give him a Miranda 
warning. To introduce the third party’s silence, then, the defendant must show that the accusation was 
made in the third party’s presence, the third party heard and understood the accusation, the third party 
was physically and psychologically able to respond, and the accusation and surrounding circumstances 
naturally called for a reply. See Note, Tacit Criminal Admissions, 112 U. Pa. L. Rev. 210, 213-14 (1963) 
(listing conditions courts impose when defendant attempts to introduce evidence that admission occurred).

227. The Advisory Committee did not examine the separate problem that arises either when a witness 
(X) claims the declarant never made the statement that X is reported to have said the declarant made or 
when X invokes the privilege against self-incrimination and refuses to testify about the declarant’s alleged 
statement. In each example, a second witness (Y) must then testify about what X purportedly said to Y. 
This situation involves double hearsay because it involves the truth of what the declarant allegedly told X 
and the truth of what X allegedly told Y. It is unlikely that X’s alleged statement would be against his penal 
interest unless his statement included a damaging personal admission or it implied that X was a 
coconspirator or an accessory after the fact. Impeaching X’s denial through Y’s statement would not justify 
admitting X’s statement for substantive purposes. Thus, a court would exclude it and the declarant’s 
statement as well on evidentiary grounds. Cf. In re Weber, 11 Cal. 3d 703, 721-22, 523 P.2d 229, 240-42, 
114 Cal. Rptr. 429, 441-42 (1974) (in bank) (witness’ report of declarant’s statement against penal interest 
even though against witness’ social interest to report it because the witness would be “snitch”). But cf. 
People v. Marcus, 36 Cal. App. 3d 676,679, 111 Cal. Rptr. 772, 774 (Ct. App. 1974) (police officer 
permitted to repeat statement by two witnesses that defendant confessed to them even though both denied 
having made statement). In contrast, if the declarant testifies that he did not speak as the witness reported, 
a court would allow the defendant to use the declarant’s out-of-court statement to impeach the declarant, 
thereby bypassing the penal interest exception. Because the defendant carries no burden to disprove his 
guilt, he is less concerned than the Government with admitting the declarant's statement for substantive 
purposes. He simply wants the jury to learn of the declarant’s statement. Nonetheless, the force of the 
exculpatory statement may be reduced if the declarant called by the Government denies making the 
statement or denies its truth and the defendant then impeaches him. Cf. United States v. Thomas, 571 F.2d 
285, 288-90 (5th Cir. 1978) (defendant permitted to introduce declarant’s statement exculpating defendant 
if the declarant, called by the Government as a witness, denied making the statement).

228. Defense counsel should record the declarant’s statement whenever possible. Recording the 
statement eliminates questions about the accuracy of the witness’ repetition and increases the likelihood 
that the declarant understands the significance of his statement. This strategy, however, might backfire if 
counsel becomes a witness to material evidence as a result of participating in obtaining the declarant’s 
statement. See People v. Smith, 13 Cal. App. 3d 897, 905-08, 91 Cal. Rptr. 786, 791-94 (Ct. App. 1970) 
(proper to preclude defense counsel from testifying about declarant’s statements when court told defendant 
before trial that counsel could not both testify and represent defendant); ABA Code of Professional 
Responsibility DR 5-102 (mandating withdrawal as counsel when lawyer becomes witness with respect 
to substantive and contested matters). Because of this problem, counsel might ask his client to obtain the 
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witness and the defendant, however, sometimes gives the witness an incentive 
to misconstrue, overstate, or even fabricate the declarant’s statement. Addi
tionally, the declarant’s statement may be made under unusual circum
stances,* 229 may be terse, or may be reported by an inattentive witness. In these 
circumstances the Government may have difficulty using cross-examination 
to determine what the declarant intended by his statement or what he 
understood to be the effect of his statement.

statement. In United States v. Oropeza, 564 F.2d 316 (9th Cir. 1977), for example, counsel suggested that 
his client attempt to obtain a statement from the declarant. Conversation with counsel (May 8, 1979). If the 
defendant then must testify about the statement, however, counsel has eliminated the option of keeping the 
defendant off the stand. Counsel might attempt to block the Government’s cross-examination of the 
defendant by limiting direct examination to the substance of the declarant’s statement. See Fed. R. Evid. 
611 (cross-examination restricted to scope of direct examination). The jury, however, might wonder why 
the defendant failed to testify about his involvement. Additionally, the defendant might not know the 
proper questions to ask the declarant unless the defendant understands the intricacies of rule 804(b)(3).

229. See United States v. Guillette, 547 F.2d 743, 754-55 (2d Cir. 1976) (declarant made inculpatory 
statement while drinking with informant, whom he had just met, four months after crime; statement 
excluded because unreliable under circumstances), cert, denied, 434 U.S. 839 (1977).

230. See Reporter’s Comments to Revised Draft, supra note 54, at 114a, 114c (Department of Justice 
objecting both to vagueness of penal interest exception and to objective test for determining whether 
declarant understood effect of statement). Professor Cleary believed that the Department of Justice’s “real 
objection” to the penal exception was “directed to the quality of the witnesses who would testify to the 
making of such statements . . . .” Id. at 114d. Professor Cleary dismissed the Department of Justice’s 
concern as “scarcely an acceptable ground” for deleting the penal interest exception. Id. The Department 
of Justice apparently feared that witnesses would fabricate statements, not that they would honestly err in 
reporting them. See id. at 114a (Department of Justice citing lack of safeguards for ensuring veracity of 
hearsay statements). The Department of Justice should have been more concerned about witnesses making 
honest errors in reporting statements. See J. Marshall, Law and Psychiatry in Conflict 8-40 (1966) 
(discussing problems of witness perception, recall, and articulation). This concern, however, does not 
warrant excluding the statement.

231. But cf. United States v. Hughes, 529 F.2d 838, 840-41 (5th Cir. 1976) (when defendant’s brother 
offered as witness to declarant’s statement, testimony excluded because of sibling relationship and because 
defendant did not establish circumstances in which declarant supposedly made statement to brother).

232. Markup Session, June 12, 1973. In the Subcommittee’s view, this problem justified imposing a 
corroboration requirement on the defendant. Id.

233. Several members of the Advisory Committee expected that the defendant would need to testify 
about his noninvolvement to satisfy the “simple corroboration” test. See notes 103-09 supra and 
accompanying text (Advisory Committee concluded defendant’s testimony with respect to innocence 
sufficient to corroborate declarant’s statement). The Committee did not discuss whether the defendant
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Although the Department of Justice apparently was concerned with this 
problem, the Advisory Committee was not.230 The Committee thought that 
witness reliability problems are no more troublesome with penal interest 
statements than with other forms of hearsay. Because the witness is available 
for cross-examination, the Government may test his veracity, his relationship 
to the defendant, and his accuracy in reporting the statement.231

The Advisory Committee’s position did not satisfy all members of the 
House Subcommittee, several of whom worried that a witness who is a friend 
or a relative of the defendant might lie.232 The defendant, his friends, or his 
relatives clearly are not disinterested parties. Nonetheless, the self-interest of 
these sorts of witnesses should be obvious to the jury and subject to 
exploitation by the Government on cross-examination, particularly when the 
defendant, as a witness, limits his testimony to reporting the declarant’s 
statement without denying his own culpability.233 By so restricting his 
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testimony, the defendant might preclude the Government from cross- 
examining him about his culpability.234 The jury should recognize that 
omission and react suspiciously despite the Government’s inability to com
ment about the defendant’s failure to announce his innocence.

could corroborate the declarant’s statement through testimony other than a denial of personal guilt. Also, 
the Committee did not determine how the defendant could corroborate the statement without testifying. In 
Professor Cleary’s view, to require the defendant to testify would be dangerous because many defendants 
thereby would reveal their own complicity. Advisory Committee Meeting, Sept. 5, 1971. Thus, a defendant 
might have to choose between the evidentiary value of the statement and his right not to testify. Cf. United 
States v. Dovico, 261 F. Supp. 862 (S.D.N.Y. 1966) (defendant chose not to testify).

234. See Fed. R. Evid. 611(b) (court should limit cross-examination to matters testified to in direct 
examination). The defendant’s credibility as a witness always is open to exploration on cross-examination, 
id., and thus the court might stretch this issue to include the defendant’s involvement in the crime.

235. In Steadman v. United States, 358 A.2d 329 (D C. 1976), for example, three witnesses heard a 
person admit to a shooting minutes after it occurred. Id. at 331. Although none of them had seen the 
declarant before or knew who he was, all three gave a similar description of him. Id. The defense was 
unable to locate the declarant. Defense counsel thought the witnesses were truthful because, although two 
were friends of the defendant, the one who was not a friend of the defendant did not know the other two. 
Conversation with counsel (May 7, 1979). The District of Columbia Court of Appeals affirmed the trial 
court’s exclusion of the statements. 358 A.2d at 332.

236. The defendant’s problem is exacerbated when the declarant becomes “unavailable” by invoking 
the fifth amendment. See United States v. Thomas, 571 F.2d 285, 288 (5th Cir. 1978) (construing 
unavailability requirement of rule 804(a)(1) to include assertion of fifth amendment privilege). The 
defendant may be unable to convince the jury that the declarant exists unless the defendant forces the 
declarant to invoke the fifth amendment before the jury, the court advises the jury that the declarant in fact 
exists but is unable to testify, or the defendant’s corroborating information is admissible.

237. 537 F.2d 162 (5th Cir. 1976), cert, denied, 429 U.S. 1075 (1977).
238 Id. at 167-68. The defendant, Bagley, had been convicted of intent to distribute heroin to a fellow 

inmate. He claimed, however, that at the time he was delivering the heroin he thought he was delivering 
valium. Schropshire, the inmate responsible for giving Bagley the heroin, allegedly stated to Duke, his 
cellmate, that he mistakenly had given Bagley the heroin, not valium, to deliver to a fellow prisoner. 
Schropshire allegedly also had spoken to other inmates about delivering a package of valium for him. Id. at 

A different problem arises if the witness is unable to describe or to identify 
a declarant whom he had never seen before and has not seen since the 
statement was made.235 Here, the defendant’s problem in convincing a 
skeptical jury that the witness truthfully and accurately reported the existence 
of and statement by the declarant is as great as the Government’s problem in 
cross-examining the witness.236 237 As long as defense counsel establishes the 
unavailability of the declarant through unsuccessful efforts to locate him, the 
court should not exclude the statement. Thus, both the existence of the 
declarant and the substance of his alleged statement should be issues of weight 
for the jury to assess rather than issues of admissibility for the court to decide. 
By failing to change the rule to require proof of the credibility of the witness 
as a condition of admissibility, Congress implicitly acquiesced in this 
conclusion.

Although Congress apparently rejected the requirement that a defendant 
establish the credibility of a witness who reports having heard a declarant 
make a statement against penal interest, at least one court of appeals has 
affirmed a trial court that excluded such a statement out of fear that the 
reporting witness had fabricated it. In United States v. Bagley231 the United 
States Court of Appeals for the Fifth Circuit held that in determining the 
trustworthiness of a statement against penal interest a trial court may 
consider evidence that indicates the declarant did not make the statement.238 
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The court ruled that such evidence may include the character of the witness to 
the alleged statement,239 the relationship between the witness and the parties 
involved,240 and the witness’ demeanor while testifying.241 In reaching this 
conclusion, however, the court rendered a questionable interpretation of the 
legislative history of rule 804(b)(3).242 Moreover, the court ignored the 
constitutional problem implicated when a trial court passes on the credibility 
of a witness, an issue normally resolved by the jury.243

164-65. Because Schropshire died prior to trial, Bagley sought to introduce the statements Schropshire 
made to Duke and the other inmates. Id. The trial court excluded the statement made to Duke and the 
statements made to the inmates about delivering valium because in the court’s view circumstances did not 
clearly reveal the trustworthiness of the statements. Id. at 165. The court of appeals decided that implicit in 
the trial court's ruling was the finding that the inmates fabricated the statements allegedly made by 
Schropshire. Id. at 167. Under its reading of the legislative history of rule 804(b)(3) the court of appeals 
concluded that a court may pass on the credibility of a witness to a statement against penal interest and 
may exclude the statement when it believes the witness is lying about the statement ever having been made. 
Id. at 167-68. Bui see United States v. Atkins, 558 F.2d 133, 135-36 (3d Cir. 1977) (credibility of witness to 
statement against penal interest irrelevant), cert, denied, 434 U.S. 1071 (1978).

239. The court noted, for example, that “each of the critical defense witnesses was a prison inmate who 
had been convicted of a crime.” 537 F.2d at 167.

240. The court indicated that although Duke, one of the witnesses, was a friend of the declarant’s, he 
waited until after the declarant’s death to report the incriminating statement. In the court’s view, this delay 
detracted from the trustworthiness of the statement because Duke could testify without any danger of 
implicating his deceased cellmate, the declarant. Id. at 167.

241. Id. at 167-68. Thus, the court ruled that witness credibility is an important factor in determining 
whether the proffered statement is trustworthy. Id.

242. Although the court relied upon language in the Senate Report to the effect that statements tending 
to exculpate a defendant should have their admissibility conditioned upon further provisions ensuring 
trustworthiness, id. at 167, it ignored the conclusion of the House Committee Report that the rule should 
result in the admission of statements like the one that was excluded in Donnelly v. United States. House 
Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089-90. As will be 
demonstrated below, see notes 549-67 infra, one cannot make much of the Subcommittee's rationale for 
indicating that the trial court should have admitted the statement in Donnelly. The only substantive 
support the Bagley court could muster was a comment by the Advisory Committee saying that the 
corroboration requirement of rule 804(b)(3) should be construed so as to achieve the purpose of 
circumventing fabrication. 537 F.2d at 167 (citing Advisory Committee Note to Supreme Court Draft, 
supra note 1, at 327) In a preceding discussion, however, the Advisory Committee noted that “an 
increasing amount of decisional law recognizes exposure to punishment for crime as a sufficient stake" to 
counterbalance suspicions of fabrication. Advisory Committee Note to Supreme Court Draft, supra note 1, 
at 327.

243. At least one other court has indicated that without a strong mandate from Congress a court may 
not pass on the credibility of a witness to a penal interest statement. See United States v. Satterfield, 572 
F.2d 687, 691-92 (9th Cir.) (by passing judgement on credibility of witness, trial court may usurp 
traditional role of jury), cert, denied, 439 U.S. 840 (1978). In Satterfield at least two inmates were prepared 
to testify that during the course of an argument in prison another inmate, Merriweather, made statements 
exonerating his codefendant, Satterfield. Id. at 690. Because Merriweather refused to testify at Satterfield’s 
retrial, Satterfield sought to introduce the statements made to the two other inmates. In opposing the 
introduction of the testimony by these two witnesses, the Government introduced prison records indicating 
that the alleged argument never occurred and that the two witnesses had been segregated from 
Merriweather and Satterfield at the time of the alleged argument. Id. The trial court excluded the 
testimony by the witnesses. Id.

The United States Court of Appeals for the Ninth Circuit clearly was troubled with allowing the trial 
court to pass on the credibility of the witnesses and thus to usurp the power of the jury. Id. at 691-92. 
Additionally, the court noted that Washington v. Texas, 338 U.S. 14, 22-23 (1967), forbids a trial court 
from excluding the testimony of an accomplice on the ground that he may be likely to perjure himself. 572 
F.2d at 692. The court concluded that the same may be true when the defendant seeks to introduce an out 
of court statement made by an accomplice who is unavailable at trial. Id. The court, however, did not 
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2. Was the statement “against penal interest”?
The Department of Justice vigorously objected that the penal interest 

“standard is so vague as to be unworkable”244 and claimed that it is “virtually 
impossible to determine whether an individual who makes a statement knows 
at the time of the declaration that the statement would subject him to . . . 
criminal liability.”245 The Advisory Committee dismissed Justice’s objection, 
saying “[i]t seems evident that less sophistication is demanded of the 
declarant in appraising his own utterance in the light of possible adverse 
[penal interest] effects . . . than is the case with pecuniary interests.”246

Although the Department of Justice’s fears were exaggerated, the Advisory 
Committee did not anticipate the problems involved in determining when a 
statement is against penal interest. Part of the difficulty arises from the 
Advisory and Standing Committees’ failure to explain the exception’s relation 
to other legal doctrines, such as the “party admission rule” or the Govern
ment’s constitutional obligation to disclose evidence.247

recognize that by admitting the testimony it could satisfy constitutional requirements and ensure the 
Government an opportunity to test the credibility of the witness to the declaration. Cf. Dutton v. Evans, 
400 U.S. 74, 87-89 (1970) (confrontation clause not violated when admission of witness to coconspirator’s 
statement inculpating defendant conditioned on ability of defendant to cross-examine witness).

The Satterfield court noted that Bagley provides some support for allowing a court to assess the 
credibility of witnesses, and then stated rule 804(b)(3) might be read to “put the trustworthiness of the 
witness as well as the declarant in issue.” 572 F.2d at 692. The court also found support in the Advisory 
Committee’s comment that ‘“one senses in the decisions a distrust of evidence of confessions by third 
persons ... arising from suspicions of fabrication either of the fact of the making of the confession or in its 
contents ....’” 572 F.2d at 692 (citing Advisory Committee Note to Supreme Court Draft, supra note 1, at 
327) (emphasis in opinion). The court, however, misread the intent of the Committee, which offered the 
argument in order to reject it. See note 230 supra (discussing Committee’s rejection of this concern).

Ultimately deciding that it did not have to resolve the constitutional issue, the Satterfield court ruled 
that even if Merriweather had made the statement, circumstances did not “clearly” corroborate the truth 
of the statement. 572 F.2d at 692. Thus, the court held that excluding the statement was not an abuse of the 
trial court’s discretion. The effect of the court’s ruling, however, is to allow the trial court to exclude 
testimony on the basis of possible fabrication, as long as the court is careful to cloak its objection in the 
language of rule 804(b)(3).

The House Subcommittee’s change to rule 801(d)(1)(A) provides the slimmest circumstantial support 
for the court of appeals’ belief in Satterfield that Congress was concerned with whether the declarant had 
spoken as reported. Rule 801(d)(1)(A) involves the substantive admissibility of a witness’ out of court 
statements that are inconsistent with his testimony. The Supreme Court Draft provided that a witness’ 
prior statement that was inconsistent with his trial testimony was admisssible as substantive evidence 
rather than only as impeachment. Supreme Court Draft, supra note 1, at 293. The House Subcommittee 
changed the rule to admit as substantive evidence only those prior inconsistent statements that were made 
“under oath subject to the penalty of perjury at a trial or hearing or in a deposition or before a grand jury.” 
June 28, 1973 Print, supra note 10, at 170. In its explanatory report, the Subcommittee explained: 
[Ujnlike in other situations, there can be no dispute as to whether the prior statement was made [in the 
enumerated situations].” Id. at 171. During the Senate Judiciary Committee’s hearings, the Advisory and 
Standing Committees objected that the House Subcommittee’s explanation “appears to be based on the 
underlying assumption that in the case of prior inconsistent statements some factor is present that requires 
an extraordinary degree of assurance that the statement was in fact made.” Senate Judiciary Hearings, 
supra note 52, at 66. If that “underlying assumption” did prompt the House Subcommittee to change rule 
801(d)(1)(A), it may also have underlain the Subcommittee’s decision to increase the corroboration 
requirement of the penal interest exception.

244 Justice’s Second Letter, supra note 75, at 33,657.
245. Justice’s Third Letter, supra note 130, at 48. The only example the Department of Justice cited was 

“unfounded boasting by [prison] inmates as to having committed successful or infamous crimes.” Id.
246. Reporter’s Comments to Revised Draft, supra note 54, at 114d.
247. See notes 373, 383 & 399 infra (discussing exception’s relation to other legal doctrines).
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More importantly, however, the Committees did not discuss the historic 
definitional controversy over when a statement is reliable enough to warrant 
its admission. In the absence of empirical information explaining why a 
declarant would damn himself, the common law commentators disagreed 
over whether a court should examine either the facts allegedly stated by the 
declarant or the statement itself and the context in which it was made.248 The 
first approach, supported by Dean Wigmore and Professor Morgan, would 
limit admissibility to statements whose facts are so compellingly against 
interest that no one would have uttered them unless they were true. This 
conclusion assumes that the declarant would neither deny that he had spoken 
nor dispute the accuracy of his statement. Thus, the evidentiary significance 
of the statement plays no part in analyzing its admissibility because the 
declarant would not demand a trial to determine his guilt.249 The second 
approach, supported by Professor Jefferson, focuses on the declarant’s 
understanding of the litigation significance of the statement: the probability 
that the statement would be disclosed; the likelihood of a resulting arrest and 
criminal prosecution; the number of criminal charges that would result from 
disclosure; and the certainty of conviction and severity of punishment were 
the declarant prosecuted. Implicit in this second approach is a greater 
willingness to admit a statement that the factfinder needs to reach an accurate

248. Compare 5 Wigmore, supra note 4, § 1462, at 337 (question whether statement of fact against 
interest beside mark; fact stated must be against interest) and Morgan, supra note 43, at 476 (common sense 
dictates that declarant’s knowledge that fact stated against interest controlling rather than knowledge that 
statement may be used as evidence against declarant) with Jefferson, supra note 35, at 8-17 (statement of 
fact must be against interest). In other words, the commentators disagreed over whether the court should 
focus solely on what the declarant said or whether it also should consider the circumstances surrounding 
the making of the statement.

Both tests are premised on the unverified psychological and empirical assumptions that a guilty person 
usually will remain silent to protect himself, even if his silence results in damage to an innocent person, and 
that if the declarant speaks, he must be speaking the truth. As one commentator has recognized, “it is easy 
to feel, to intuit with strange certainty, that most people ordinarily would not speak against themselves if 
the truth were favorable.” Jaffee, The Constitution and Proof by Dead or Unconfrontable Declarants, 33 
Ark. L Rev. 227, 362 (1979) (concluding that admission of penal interest statements may be less 
problematic than admission of dying declarations or certain other forms of hearsay). It is not clear, 
however, why Wigmore and Morgan limited admissibility to obviously self-damning accusations. Perhaps 
they thought that limiting the exception was a politically expedient way of driving an opening wedge into 
the common law courts’ uniform refusal to admit any type of penal interest statement. A declarant’s 
unequivocal confession of guilt represents the strongest example of the unfairness of excluding all penal 
interest statements. But instead, perhaps they distrusted the accuracy of the assumption underlying the 
argument in favor of recognizing a penal interest exception. The trustworthiness of even a clear self
condemnation occasionally is open to doubt. The declarant, for example, might be motivated to lie to 
protect another person or he might erroneously admit guilt for an unconscious reason. Cf. Hutchins and 
Slesinger, Some Observations on the Law of Evidence—Consciousness of Guilt, 77 U. Pa. L. Rev. 725, 736- 
40 (1929) (discussing difficulties with inferring consciousness of guilt from conduct). See generally J. 
Marshall, supra note 230, at 38. In the absence of psychological data explaining the motivation behind a 
statement against penal interest, courts generally should view an act of self-condemnation as sufficiently 
trustworthy to warrant its admission. Of course, this conclusion does not settle the dispute between 
Wigmore and Morgan on the one hand and Jefferson on the other because a declarant might lie or 
misperceive his own complicity either in writing a confession in his diary or by creating evidence that could 
be used against him.

249. See Morgan, supra note 43, at 457 (concluding declarant probably would not make statement with 
intent to deny it later). Morgan’s analysis led him to conclude that ”[t]he disserving quality of the fact must 
be so apparent and important that a reasonable man in the position of the declarant would not have made
the declaration unless he believed it to be true.” Id. at 476.
mv uwiai anon unless ne oeueved It to be
111V ucviai anon unless ne Believed It to be
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and fair result even if the statement is not as trustworthy as the first approach 
would require.250

The two approaches clearly would lead to different results in certain cases. 
Assume, for example, that a declarant writes in his diary that he killed the 
victim with whose murder the defendant is charged. Although secreted in a 
locked chest, the diary is discovered inadvertantly by a thief. Under the more 
objective first approach, the statement would be against the declarant’s penal 
interest because a court could infer that no one would write such a comment 
unless he believed it to be true. An examination of the declarant’s state of 
mind would focus solely on his statement.251 That the declarant had no 
expectation that his diary would be discovered and that he might be 
prosecuted for having penned the note is irrelevant.252 Under the more 
subjective second approach, however, the statement might not be against the 
declarant’s interest because the declarant had no reasonable expectation that 
someone would discover his diary. He did not intend to communicate his guilt 
to another person and in fact tried to prevent discovery. Because he had no 
reason to fear that his statement would expose him to arrest, prosecution, and 
conviction, a court would not consider his statement to be against his penal 
interest.253

250. This second approach reflects an important shift away from the common law tradition of zealously 
guarding against the admission of hearsay and toward a balancing of need against trustworthiness. 
Compare State v. English, 201 N.C. 295, 299-300, 159 S.E. 318, 319-20 (1931) (need for law to proceed on 
general principles justifies apparent absurdity of excluding statement against penal interest) with 
Weinstein, Probative Force of Hearsay, 46 Iowa L. Rev. 331, 338 (1961) (recommending rejection of class 
exceptions to hearsay rule and adoption of test that weighs probative force against possibility of prejudice).

A problem with this second approach is the judicial willingness to be inventive. Jefferson warns that by 
“devising ingenious theories of interest, courts have admitted statements which the declarants could not 
conceivably have believed against their interests.” Jefferson, supra note 35, at 18. Jefferson’s concern may 
hold true in civil litigation; in criminal cases, in contrast, courts consistently have excluded a defense- 
offered statement, concluding that it is not against penal interest ipse dixit.

251. See Commonwealth v. Colon, 461 Pa. 577, 585, 337 A.2d 554, 558 (1975). In Colon the 
Pennsylvania Supreme Court ruled that the declarant’s confession that he alone killed the victim was a 
statement against penal interest. Id. The court affirmed the trial court’s exclusion of the statement, 
however, because the fact stated—the defendant was not an accomplice—was not against the declarant’s 
interest. Id.

252. The source of this example is rule 509 of the Model Code of Evidence:

The theory is that a declarant would not concede even to himself the existence of a matter 
contrary to his interest unless he believed it to be true. Hence, such a statement, found in a 
secret diary which the writer believed would never be seen by another, is quite as admissible in 
evidence as one made to a multitude.

Model Code of Evidence, rule 509, Comment c at 258.
253. For a second example of how these approaches would lead to different results, consider a declarant 

sending a signed confession of murder to the police immediately before he commits suicide. If the court 
focuses on the facts stated in the note, the court would admit the statement. If the court, however, focuses 
on the litigation significance of the statement, it would not admit the statement because the declarant did 
not expect that it would be used against him. Compare State v. Gold, 27 Crim. L. Rptr. 2261, 2262 
(Conn., May 15, 1980) (admitting confession of declarant who subsequently committed suicide) and 
Brennan v. State, 151 Md. 265, 270-73, 134 A. 148, 150-51 (1926) (same) with Jefferson, supra note 35, at 
41-42 (criticizing Brennan result because declarant intending suicide would not expect statement to lead to 
prosecution, conviction, and sentence). Moreover, the result under the second approach would not differ if 
the declarant survived his suicide attempt.

As a third example, consider the effect of a defendant attempting to introduce a privileged
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A comparison of the admissibility of a party admission with the admissibil
ity of a nonparty statement against penal interest makes the difference 
between the two approaches clearer. As Wigmore recognized,* 254 the two 
hearsay exceptions are different. A party’s statement can qualify as an 
admission even if not disserving when made. In fact, the party may have 
intended or expected that his statement would be self-serving, or he may 
recognize the disserving effect of the statement only later upon learning of 
other information. The trustworthiness of a statement against interest, 
however, is premised upon the declarant’s recognizing the disserving nature 
of his statement at the time he made it. Moreover, a hearsay statement is 
inadmissible primarily because no opportunity existed to cross-examine the 
declarant at the time he made the statement. The party declarant can explain 
his out-of-court statement by testifying.255 In contrast, the declarant of a penal 
interest statement must be unavailable to testify at trial as a condition of the 
exception; no opportunity therefore exists to cross-examine him.

communication between the declarant and his attorney. Under the first approach, a confession would 
qualify as a statement against penal interest even if the declarant did not anticipate that his attorney would 
report his confession. Under the second approach, however, the statement would not be against interest as 
long as the declarant reasonably believed either that the lawyer would not report the statement or that the 
declarant could block its use against him if it were reported. See generally Bloom, The Law Office Search: 
An Emerging Problem and Some Suggested Solutions, 69 Geo. L.J. 1, 20-24 (1980). This result is 
questionable, however, if the particular privilege involved is not one that the declarant generally would 
recognize.

As a fourth example, assume a declarant said, “I had a .38 calibre revolver.” A court might admit the 
statement under the second, but not the first, approach. If the declarant knew that the police found a .38 
calibre revolver at the scene of the murder, he might reasonably fear that they would dust the revolver in 
hope of discovering his fingerprints. The police would not otherwise make a fingerprint comparison in the 
absence of information linking the declarant to the crime. On the other hand, the fact contained in the 
statement standing alone is not so clearly against the declarant’s penal interest that a court would admit it 
under the first approach.

254. 5 Wigmore, supra note 4, § 1475, at 348-49. Wigmore distinguished the two doctrines, possibly 
out of a fear that equating the two would lead to a further restriction of the admissibility of party 
admissions by adding the penal interest exception’s requirement that the declarant be unavailable. See id. at 
348 (statement by party opponent not deemed trustworthy for same reason as fact against interest; 
otherwise, party opponent would have to be unavailable before statement could be admitted).

255. This distinction explains why the Federal Rules of Evidence treat party admissions as nonhearsay 
rather than as an exception to the hearsay rule. See Fed. R. Evid. 801(d)(2)(A) (admission by party 
opponent not hearsay). It also explains why a statement is admissible even if the party spoke without 
firsthand knowledge, normally a requirement for a hearsay exception to apply. See Advisory Committee 
Note to Supreme Court Draft, supra note 1, at 303 (stating that first-hand knowledge required when 
declarant testifies).
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Despite the differences between the party admission doctrine and the penal 
interest exception, the two exceptions are not mutually exclusive. Indeed, the 
second approach assumes that they overlap. By evaluating whether a 
statement might result in arrest, prosecution, and conviction, the second 
approach equates the two doctrines as long as the penal interest statement 
constituted an admission at the time the declarant spoke. This equation might 
prove enormously valuable to the defendant, who then could introduce either 
a statement in the form of an opinion whose disserving effect became clear to 
others only later or a seemingly neutral statement whose disserving effect 
became clear when understood in context. Both statements can qualify as 
party admissions.

In one sense, the distinction between these two approaches to “against 
interest” may be more apparent than real. Did the advocates of the second 
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approach, for example, intend to reject the first approach or did they intend to 
supplement the first approach with the second approach instead?256 If they 
intended that the second approach should supplement the first approach, a 
court should admit a statement when the facts stated are confessional or, 
when taken in context, the statement’s effect would imperil the declarant.257

The Advisory and Standing Committees did not discuss the merits of either 
of the two historic approaches to analyzing statements against interest.258 This 
failure would not be regrettable had either Committee analyzed the admissi
bility of the sorts of statements that a defendant might offer. Unfortunately, 
neither the Committees nor the other major participants in the formulation of 
rule 804(b)(3) discussed the admissibility of such statements, whether in the 
form of an opinion (“The defendant is not guilty”), a related or collateral 
statement (such as the second clause in “I did it; the defendant did not”), or 
admissions whose relevance depends upon an inference (“I owned a .38 
calibre revolver at the time the victim was murdered”).

The penal interest test also is difficult to interpret because the Advisory 
and Standing Committees failed to define certain words in the rule that are

256. Jefferson criticizes the introduction of a confession by a dying declarant on the ground that the 
declarant would not anticipate that the statement could be used against him. Jefferson, supra note 35, at 56. 
Thus, Jefferson may not have intended that the second approach supplement the first approach. Under 
Wigmore's analysis, however, such a statement probably would be admissible. In a related context, 
Professor McCormick simply concludes that a statement is admissible if it “state[s] facts which are against 
the pecuniary or proprietary interest of the declarant, or [if its] making . . . create[s] evidence which would 
endanger his pocketbook if the statement were not true.” McCormick, supra note 4, § 276, at 670 
(footnote omitted). His explanation overlooks the historical disagreement between Wigmore and Morgan 
on the one hand and Jefferson on the other.

On occasion, courts apparently have required that the statement satisfy both approaches—that the 
statement both consist of "facts” and that it have evidentiary significance. See Demeter v. The Queen, 75 
D.L.R.3d 251, 255-56 (Can. 1977) (ruling that fact stated must be against interest and declarant must 
apprehend vulnerability to penal consequences as result); cf. In re Weber, 11 Cal. 3d 703, 720-22, 523 P.2d 
229, 240-42, 114 Cal. Rptr. 429, 440-42 (1974) (in bank) (ruling that for statement to be against declarant’s 
social interest both content of statement and fact statement made must be against interest). See generally 
Ziff, Statements Against Penal Interest: A New Exception to the Hearsay Rule in Canada, 11 Ottawa L. 
Rev. 163 (1979) (discussing Demeter and subsequent cases).

257. One commentator described those state cases in which a penal interest statement was admitted as 
lying along a continuum between the demand for special circumstances establishing the trustworthiness of 
the statement, on the one hand, and the demand for special circumstances justifying the importance of 
admitting the statement on the other. Note, What Must Be Corroborated, supra note 40, at 429. In terms of 
the Federal Rules of Evidence, these two considerations would equate the penal interest exception test with 
the test for admission of hearsay statements under the "catch-all” provisions of rules 803(24) and 
804(b)(5). See Fed. R. Evid. 803(24) (allowing for introduction of hearsay having circumstantial 
guarantees of trustworthiness equivalent to listed class exceptions upon, inter alia, showing of inability to 
procure equally probative evidence through reasonable efforts); Fed. R. Evid. 804(b)(5) (same). Under 
rule 804(b)(3), however, the defendant is not required to establish his need to introduce the statement, even 
though in every case he could argue convincingly that the statement was important to his defense, his 
degree of culpability, or his sanction. See United States v. Thomas, 571 F.2d 285, 289-90 (5th Cir. 1978) 
(admitting statement that if true would exonerate defendant). See also notes 815-18 infra and accompany
ing text.

258. The Advisory Committee’s occasional citation to Dean Wigmore’s treatise should not be viewed as 
an indication of agreement with the objective approach that Wigmore advanced. A comment by Professor 
Cleary in a memorandum to the Advisory Committee may be the only point when the Committee discussed 
this question. Professor Cleary wrote: “Another manifestation of breaking away from the narrowness of 
the common law rule is the recognition that exposure to criminal liability is sufficiently against interest to 
satisfy the requirements of the exception.” Memorandum No. 19, supra note 52, at 290. The word 
“exposure” suggests that Cleary advocated the second approach. 
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susceptible to different or mutually inconsistent interpretations. For example, 
does the word “subject” in the rule’s first sentence mean something different 
from the word “expose” in the rule’s second sentence? What, for that matter, 
does “tended to” mean in the rule’s first sentence? Also, does the word 
“exculpate” in the rule’s second sentence restrict the “so far tended to 
subject” language of the first sentence or does it simply indicate that the 
corroboration requirement applies only when the criminal defendant offers 
the statement?

The Advisory and Standing Committees’ failure to provide interpretive 
guidelines underscores one commentator’s conclusion that any analysis of a 
penal interest statement is “difficult and subtle at best.”259 The legislative 
history of the rule provides no explanation of when a statement is against 
penal interest. The House Subcommittee (and, presumably, the Congress) 
seems to have assumed that the first sentence of the rule tracked the common 
law treatment of penal interest statements and that the sentence posed no 
questions for the Subcommittee to consider. Had the Subcommittee perceived 
that the first sentence apparently defines penal interest more generously to the 
defendant than any common law court probably had done, it would have 
recognized the fallacy of its assumption. Although the internal memoranda 
and discussions of the Advisory and Standing Committees provide clues for 
interpreting rule 804(b)(3), no clear answer emerges from that evidence. As a 
result, the federal courts of appeals have split over the proper analysis of penal 
interest.

The Judicial Divergence. United States v. Oropeza260 and United States
v. Barrett261 represent different approaches to the admissibility of a statement 
that exonerates the accused without explicitly implicating the declarant. In 
Oropeza, the Government charged Oropeza, Minton, and Heinze with 
conspiring to distribute heroin, and Minton with possession of a firearm.262 
While in jail, defendant Heinze wrote a statement exonerating Minton of both 
participating in the drug sale and possessing the gun.263 The United States

259. J. Schmertz, Federal Evidence News 79-84 (1979). In commenting about the common law 
treatment of declarations against interest, Morgan stated the point more bluntly:

[RJarely in the application of a rule of law can be found such a conglomeration of 
inconsistencies, such flat contradictions in the facts of the very basis of the rule declared to be 
applied. It is utterly useless to attempt to harmonize the decisions or even to understand the 
intellectual processes of the writers of many of the opinions.

Morgan, supra note 43, at 476.
260. 564 F.2d 316 (9th Cir.), cert, denied, 434 U.S. 1080 (1977).
261. 539 F.2d 244 (1st Cir. 1976).
262. 564 F.2d at 320. Defendants Minton and Heinze were in Heinze’s van when the police arrested 

both of them. The police found the gun under a blanket near the spot where Minton was lying at the time of 
the arrest. Id.

263. Id. at 325. Heinze wrote in part:

I wish to make it clear that [Minton] had no idea of the transaction that took place .... I wish 
to make it clear that the gun was owned by me, George Heinze. It was never in Mr. Minton's 
possession. . . . Also like to make it clear the charge of conspiracy Mr. Minton again is 
innocent [sic].

Id. at 325 n.9. Minton’s defense attorney believes that he gave the defendant the stationery on which 
Heinze wrote the statement. Conversation with counsel (May 22, 1979).

utilize wrote me statement, conversation
Heinze wrote tne statement. Conversation
ucinzc wrote me statement. Conversation 
uemze wrote tne statement, conversation 
ueinzc wtote me statement. Conversation
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Court of Appeals for the Ninth Circuit affirmed the trial court’s refusal to 
allow Minton to introduce the statement, holding that “Heinze’s statement 
was merely a general assertion of Minton’s innocence rather than an assertion 
of his own culpability. There was nothing in the statement that would 
necessarily subject Heinze to criminal liability.”264 The court of appeals did 
not grapple with the meaning of the “tended to subject. . . tending to expose” 
language in the rule, but rather adopted Senator McClellan’s position that a 
statement is admissible under rule 804(b)(3) only when it substitutes the 
declarant for the defendant. The court also did not discuss whether the 
evidentiary consequences of Heinze’s statement were significant in analyzing 
rule 804(b)(3).265 Furthermore, in deciding whether the statement appeared 
trustworthy, the court did not consider that Heinze wrote the statement in the 
presence of four people,266 pleaded guilty to thirteen criminal counts after 
writing the statement but before Minton had been tried, did not appeal his 
conviction, and never contested the truthfulness of the statement.267

264. 564 F.2d at 325. With respect to the gun charge, the court of appeals explained that Heinze 
admitted ownership but not possession of the gun and that nothing in the record indicated that ownership 
of the gun was a crime. Id. at 325 n.10. Even if valid, this distinction assumes a sophistication most 
criminals lack. In addition to ruling against Minton on the ground that Heinze’s statement was not against 
his penal interest, the court also stated that corroborating circumstances did not exist and that Heinze’s 
“unavailability was questionable.” Id. at 325.

265. If the court of appeals had used the second approach for determining when a statement is against 
interest, it would have discussed whether the statement would have been admissible against Heinze. If the 
statement had evidentiary value, the court should have admitted the statement.

266. Conversation with counsel (May 22, 1979).
267. 564 F.2d at 319. The United States Court of Appeals for the Ninth Circuit similarly adhered to a 

strict interpretation of “against interest" in United States v. Hoyos, 573 F.2d 1111 (9th Cir. 1978). In 
Hoyos the police charged the appellant and Castro with selling narcotics. Id. at 1113. Before pleading 
guilty, Castro told his wife that Hoyos had nothing to do with the crime. Id. Hoyos sought to introduce the 
testimony of Castro’s wife. Id. The court of appeals upheld the trial court’s exclusion of the wife’s 
testimony in part because Castro’s statement consisted “largely of matter that is exculpatory of Hoyos but 
not significantly inculpatory of the defendant Castro.” Id. at 1115. Hoyos also failed in attempting to 
introduce the wife’s testimony under the residual hearsay exception of rule 804(b)(5). Id. at 1115-16.

268. 539 F.2d 244 (1st Cir. 1976).
269. Id. at 245. Two of Barrett’s codefendants pleaded guilty and testified against him. The prosecutor 

dropped charges against the other five defendants. Id. at 245 n.2.
270. Id. at 246, 249.
271. Id. at 249. Tilley allegedly said that he and “Buzzy” were going to have trouble because of the 

“stamp theft or matter.” The witness, Melvin, inquired whether Tilley meant Bucky Barrett or Buzzy 
Adams, to which Tilley replied, “No, Bucky [Barrett] wasn’t involved. It was Buzzy.” Id. (brackets in 
original).

272. Id. at 250. The district court excluded the testimony because it was not offered to “prove anything 

In contrast to the Ninth Circuit in Oropeza, the United States Court of 
Appeals for the First Circuit rendered a generous interpretation of the penal 
interest test in United States v. Barrett.2™ Of eight defendants charged with 
conspiracy and the transportation and disposal of stolen postage stamps, 
Barrett alone went to trial.269 In defense, Barrett sought to introduce the 
testimony of a witness to a conversation with Ben Tilley, an alleged 
participant in the crime who had died by the date of Barrett’s trial.270 Tilley 
reportedly stated to the witness that he was having trouble with the “stamp 
theft or matter” and that Barrett was not involved.271 The court of appeals 
disagreed with the district court’s belief that an exculpatory statement is 
admissible only when the defendant’s innocence is “prejudicial” to the 
declarant.272 In the court of appeals’ view, Tilley’s statement about the stamp 
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theft was against his penal interest because it suggested that he had 
participated in the crime.273 Moreover, the against-interest nature of the 
statement about the theft gave sufficient credence to the collateral statement 
exonerating Barrett that it constituted an integral part of the entire statement 
and satisfied the penal interest requirement of rule 804(b)(3).274

prejudicial to the alleged maker of the statement but to prove that [Buzzy] rather than [Bucky] did it.” Id. 
Under the district court’s approach a court may admit a statement only if it substitutes the declarant for 
the defendant. Id. at 252. The court of appeals, however, did not “understand the hearsay exception [for 
penal interest statements] to be limited to direct confessions.” Id. at 251.

273. Id. The court felt that Tilley’s statement about having trouble with the “stamp theft or matter” 
would have been “important evidence against Tilley were he himself on trial for the stamp crimes.” Id. 
Moreover, Tilley’s having made the statement to acquaintances during a card game did not justify inferring 
that he did not recognize the disserving effect of his statement. Id. at 251-52.

274. Id. at 252-53. Although Tilley’s exoneration of Barrett was not by itself against Tilley’s interest, 
the court of appeals thought the collateral statement was admissible because it “fortif[ied] the [against- 
interest] statement’s disserving aspects” and strengthened the impression that Tilley had an insider’s 
knowledge of the crime. Id. at 252. Nonetheless, the court did not conclude that Tilley’s statement was 
admissible. The district court had not determined whether the corroboration requirement of rule 804(b)(3) 
had been satisfied because of its ruling on the against interest test. The court of appeals reversed on a 
separate ground and instructed the district court to consider the corroboration issue on retrial. Id. at 253.

275. 527 F.2d 1356 (5th Cir.), cert, denied. 426 U.S. 949 (1976).
276. 599 F.2d 787 (6th Cir. 1979).
277. 527 F.2d at 1361-62. The court of appeals indicated that other possible interpretations of the 

declarant’s statement were inconsistent with the declarant’s culpability. Id. at 1361.
278. Id. at 1359-60.
279. Id. at 1359. The Government agent testified that in exchange for the money Pena tendered two 

packages containing heroin. Pena testified that he merely received money from the agent. Id.
280. Id. Pena claimed that Rubio was motivated by the mistaken belief that Pena had killed Rubio’s 

brother. Id.
281. Id. at 1360. The witness testified that Rubio admitted both setting Pena up for revenge and 

receiving the money from Pena. Id.
282. Id. at 1361.

at 1JV1.
ru. at uui.

jut. at tjvi.

at

In United States v. Pena275 276 and United States v. Toney216 two courts of 
appeals split over the correct approach for determining the admissibility of a 
statement whose relevance depends upon an inference. In Pena the United 
States Court of Appeals for the Fifth Circuit affirmed the district court’s 
exclusion of an informant’s statement that, under one plausible interpretation, 
was against his penal interest.277 Convicted of arranging a drug sale to a 
Government agent, Pena admitted that he had received money from the agent 
and had given it to Rubio, an informant.278 Pena, however, claimed that at 
that time he did not know he was participating in a drug sale. Rather, he 
thought that he was merely passing on reward money from the agent to 
Rubio.279 Pena argued that Rubio had framed him.280 To support his 
somewhat strained theory, Pena called a witness to testify that Rubio 
admitted receiving the money from Pena.281 Pena claimed the admission was 
against Rubio’s penal interest because it suggested that Rubio had embezzled 
the money from the Government.282 Although troubled by Pena’s argument, 
the court of appeals concluded that other equally plausible explanations of 
Rubio’s action indicated that Rubio’s statement was not against penal 

¡.ui.. m. at uui.

ju 1.
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interest.283 In the court of appeals’ view, Rubio’s statement was “neither a 
confession nor a clear inculpatory remark.”284

283. The court of appeals suggested that “to complete his job as informant-participant Rubio may 
have delivered the payment to the ultimate supplier of the heroin or he may have returned it to [the 
Government agent].” Id. at 1361-62. The court also thought that Rubio’s admitting to a desire to set Pena 
up was not against Rubio’s penal interest as long as he was discharging his proper role as informant. Id. at 
1361.

284 Id. at 1362. The defense did not develop an adequate record of either Rubio’s statement or its penal 
interest effect. See id. at 1361 (Pena’s interpretation of Rubio’s statement not justified by “scanty tender 
shown by the record”). Pena stands as a lesson to defense counsel to make the most complete offer of proof 
possible.

285. 599 F.2d 787 (6th Cir. 1979).
286. Id. at 790.
287 Id. at 788. None of the eyewitnesses to the robbery could identify the three robbers allegedly 

involved, but the witnesses agreed that Toney matched the physical build of one of the robbers. Id.
288. Id. King, arrested several days after Toney, also matched the description of one of the robbers. Id. 

at 788-89.
289. Id. at 789.
290. Id. Exercising his fifth amendment privilege, King refused to testify at Toney’s trial. Id.
291. Id. at 790. Although King’s participation in the dice game by itself did not link King to the 

robbery, his possession of a large sum of money suggested that King’s initial stake in the dice game came 
out of the stolen money. King’s gambling admission, however, added weight to Toney’s claim that King 
committed the crime. Similarly, in People v. Brown, 26 N.Y.2d 88, 257 N.E.2d 16, 308 N.Y.S.2d 825 
(1970), the defendant claimed that he shot the victim in self-defense because the victim had a gun. Id. at 90, 
257 N.E.2d at 1, 308 N.Y.S.2d at 826. The Government’s evidence, however, indicated the victim was 
unarmed. A declarant later confessed that he picked up the victim’s gun immediately after the defendant 
shot the victim. Id. at 90, 257 N.E.2d at 17, 308 N.Y.S.2d at 826. Apparently, the declarant later used this 
gun to commit an unrelated robbery. Id. at 93, 257 N.E.2d at 18, 308 N.Y.S.2d at 828. The New York 
Court of Appeals thought the declarant’s statement was against his penal interest and that the trial court 
should have admitted it because it supported the defendant’s case. Id. at 94, 257 N.E.2d at 19, 308 
N.Y.S.2d at 829.

In United States v. Toney285 the United States Court of Appeals for the 
Sixth Circuit reversed a conviction because the trial court excluded a 
statement that inferentially exonerated the defendant.286 At Toney’s trial for 
bank robbery, the prosecutor established that Toney possessed seventy dollars 
of “bait money.”287 Toney admitted to the police that he planned the robbery 
but claimed that he withdrew from the crime and that King took his place.288 
Toney claimed he obtained the bait money during the course of a dice game in 
which King participated. In an out of court statement, King confirmed that 
he gambled with Toney, that both had large sums of money at stake, and that 
both won substantial amounts.289 At Toney’s trial the court excluded King’s 
hearsay statement.290 The Sixth Circuit reversed Toney’s conviction, finding 
that King’s statement was against his penal interest because he admitted both 
participating in an illegal dice game and possessing a large sum of money 
immediately after the robbery.291

The Oropeza and Barrett courts divided over the issue whether a declar
ant’s statement exonerating the defendant in a multi-person crime is against 
the declarant’s penal interest. Oropeza seems to require that the statement 
substitute the declarant for the defendant before a court may admit the 
statement. Barrett, on the other hand, indicates that a statement that 
indirectly implicates the declarant while exonerating the defendant satisfies 
the penal interest test. In both Pena and Toney the declarant did not explicitly 
exonerate the defendant, but instead provided support for the defense. 
Although the effect of the declarant’s statement was sufficient for the Toney 
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court, it did not satisfy the Pena court. Thus, the approach of the courts of 
appeals in Oropeza and Pena is much more restrictive than that of the courts 
of appeals in Barrett and Toney.292

292. The Supreme Court’s use of the penal interest exception also contrasts sharply with that of 
Oropeza and Pena. See notes 418-41 infra and accompanying text (discussing the Supreme Court's 
decisions in Matlock, Harris, and Dutton).

293. Advisory Committee Note to Preliminary Draft, supra note 1, at 377.
294. Model Code of Evidence rule 509 (1) (1942).
295. Uniform Rule of Evidence 63(10) (superseded 1975), and Model Code of Evidence rule 

509(1) (1942) were earlier codifications of the penal interest exception to hearsay.
296. Model Code of Evidence rule 509(1) (1942).
297. The comment to rule 509 makes this point clear: “The theory of the Rule ... is not that the 

declarant is making evidence against himself. . . . [I]t is the matter declared which must have [an against- 
interest] quality.” Id. rule 509, Comment c. See also Morgan, supra note 43, at 476 (exception rests on 
theory that person will not concede existence of fact that will cause him substantial harm unless he believes 
fact exists). Wigmore similarly argued that a court should focus on the fact stated, not the statement. 5 
Wigmore, supra note 4, § 1462, at 337.

298. See Jefferson, supra note 35, at 13 (“statement” focuses on litigation effect of declarations against 
interest).

299. Uniform Rule of Evidence 63(10) (superseded 1975).
300. Memorandum No. 19, supra note 52, at 289.

jw. memorandum No. 19, supra not,
j.j'j. memorandum No. 19, supra not,
joo. memorandum No. 19, supra not,
joo. memorandum No. 19, supra not,
joo. memorandum No. 19, supra not.

The Advisory and Standing Committees' Position. Under rule 804 of the
Preliminary Draft, a court would admit the hearsay statement of an unavaila
ble declarant as long as the “nature and the special circumstances under 
which it was made offer strong assurances of accuracy . . . .”293 That version 
of the rule simply focused on the reliability of the statement without directing 
the court to analyze reliability in any particular way. However, when the 
illustrations to rule 804 became the exceptions to that rule in the Revised 
Draft, the precise language of rule 804(b)(3) became important.

Several clues suggest the Advisory Committee intended a court to admit a 
statement if the declarant’s words clearly were disserving or if the statement 
might jeopardize the declarant, thereby adopting both historical approaches 
for defining “against interest.” These clues involve differences between the 
language of rule 804(b)(3) and that of rule 509(1) of the Model Code of 
Evidence294 and rule 63(10) of the Uniform Rules of Evidence.295

The first clue is the use of the word “statement” in the first sentence of rule 
804(b)(3). Rule 509(1) of the Model Code permits the introduction of a 
“declaration” if the “fact asserted in the declaration” is against the declar
ant’s penal interest.296 The phrase “fact asserted” is a short-hand way of 
expressing the first approach to analyzing penal interest statements. Professor 
Morgan, the reporter for the Model Code of Evidence, argued for the first 
approach and undoubtedly chose the phrase “fact asserted” so that courts 
would focus on the words spoken by the declarant rather than on the 
litigation effect of the statement.297 In contrast, the word “statement” 
indicates courts should focus on the litigation effect of the declarant’s 
statement.298 Professor Cleary must have been aware of the historical debate 
between Morgan and Wigmore on the one hand and Jefferson on the other. 
Moreover, Professor Cleary stated that Uniform Rule 63(10),299 which also 
uses the word “statement” rather than the phrase “fact asserted,” was the 
model for rule 804(b)(3).300 The Advisory Committee’s adoption of the word 
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“statement” rather than the phrase “fact asserted” by itself does not justify 
the conclusion that rule 804(b)(3) is more liberal than rule 509(1).301

A second clue more clearly distinguishes rule 804(b)(3) from rules 509(1) 
and 63(10). Rule 804(b)(3) provides that a “statement” is admissible if it “so 
far tended to subject the declarant to civil or criminal liability . . . that a 
reasonable man in his position would not have made the statement unless he 
believed it to be true.”302 Rule 509(1), however, substitutes the phrase “so far 
subjected" for the “tended to subject” language of rule 804(b)(3).303 Thus, rule 
804(b)(3) creates a lesser burden for the defendant to overcome than does rule 
509(l).304

The Advisory Committee was willing to lower the against interest standard 
because the Committee addressed the fundamental question of declarant 
availability differently than had the drafters of rules 509(1) and 63(10). 
Neither of those rules conditioned the admissibility of the declarant’s 
statement on his inability to testify.305 Apparently, the drafters of rule 509(1)

301 The reason is the use of the word “statement” in rule 63(10), a word that is unfortunately not 
explained in the comment to that rule. See Uniform Rule of Evidence 63(10), Comment (superseded 
1975). The comment, which is singularly unhelpful in resolving any of the difficult interpretive issues 
concerning the penal interest exception, indicates that the drafters made “[n]o attempt ... to lay down a 
guide, as does the Model Code, for the determination of what portions of a statement containing 
declarations against interest, are admissible.” Id. Nonetheless, one commentator has argued that the 
drafters intended "statement” to express the same focus as did the phrase “fact asserted” in rule 509(1). See 
Hetland, Admissions in the Uniform Rules: Are They Necessary? 46 Iowa L. Rev. 307, 322 (1961). Hetland 
contends that Model Rule 63(10)

adopts the test . . . that the facts of the statement be against interest, rather than that the 
making of the statement be against interest. This means that the declarant need not have a 
conscious understanding that he is creating adverse evidence by making the statement 
because of the likelihood that a third person will see or overhear the declaration. Instead, 
veracity is guaranteed by the fact that a declarant would not admit the existence of such fact 
privately unless it were true.

Id. (footnote omitted). If Hetland is correct, the Advisory Committee’s adoption of the language used in 
rule 63(10) is not significant.

302. Fed. R. Evid. 804(b)(3) (emphasis added).
303. Model Code of Evidence rule 509(1) (1942) (emphasis added).
304 Both Rule 401 and the Judicial Conference’s general approach to hearsay provide further support 

for the conclusion that the Advisory Committee set a lower "penal interest” test than had the Model Code 
and the Uniform Rules of Evidence. Rule 401 defines relevant evidence as that evidence “having any 
tendency to make the existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence.” Fed. R. Evid. 401. Thus, evidence is 
relevant if its introduction changes in any way the probabilities of the fact to be proven. The “so far tended 
to” language of rule 804(b)(3) demands an unspecified but greater shift in the probability that the 
defendant is or is not guilty. Although the language of rule 804(b)(3) is vague, the use of the word “tend” in 
both rule 804(b)(3) and rule 401 suggests the Advisory Committee would allow a lesser showing of against 
penal interest than would the drafters of the Model Code and the Uniform Rules.

Moreover, the Advisory and Standing Committees were less worried about the introduction of hearsay 
than was the House Subcommittee. See Senate Judiciary Hearings, supra note 118, at 212 (testimony of 
Albert E. Jenner, Jr., Chairman of the Advisory Committee) (arguing that although juries probably unable 
to determine when statement is hearsay, juries can adequately evaluate credit and weight of hearsay 
evidence).

305 See Model Code of Evidence rule 509, Comment c (1942) (unavailability of declarant not 
required); Uniform Rule of Evidence 63(10), Comment (superseded 1975) (statement admissible even 
though declarant available as witness). But cf. State v. Sease, 138 N.J. Super. 80, 83, 350 A.2d 262, 264 
(Super. Ct. App. Div. 1975) (per curiam) (affirming exclusion of statement under rule 63(10) and stating 
defendant could have called declarant to stand).
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thought the requirement that the statement consist of expressly disserving 
facts,306 as well as the application of an objective test,307 ensured that a 
statement would possess “as much trustworthiness as one made by the 
declarant on the witness stand . . . .”308 In the view of these drafters, this 
conclusion obviated the need for an unavailability requirement.309

The Advisory Committee relaxed the penal interest test because rule 
804(b)(3) conditioned admissibility on the declarant’s unavailability. Profes
sor Cleary explained: “The Reporter is of the view that a greater amount of 
needed evidence would be admitted by a combination of unavailability plus 
relaxation of against-interest concepts than by no unavailability requirement 
but a strict approach to what is against interest.”310 This explanation appears 
paradoxical: If against-interest statements are not as trustworthy as the other 
sorts of hearsay admissible under rule 803’s exceptions, the declarant’s 
unavailability to testify might exacerbate the problem of reliability. If, on the 
other hand, against-interest statements are important to both the proponent 
and the factfinder, Professor Cleary’s explanation is defensible. By requiring 
the proponent to call the declarant as a witness whenever possible,311 the 
Advisory Committee chose a different way of restricting admissibility than 
had the drafters of rules 509(1) and 63(10).

306. See Model Code of Evidence rule 509(1) (1942) (fact asserted in statement must subject 
declarant to criminal liability).

307. Id. rule 509, Comment c (rule requires test of belief of reasonable man in position of declarant).
308. Id. Thus, the statement would have to be as trustworthy as the declarant’s testimony would be if 

elicited by direct examination and subjected to cross-examination. This explains why rule 509(1) demanded 
the statement consist of express disserving facts.

309. The comment to rule 63(10) does not indicate why the drafters decided to eliminate the 
unavailability requirement. Moreover, rule 63(10), unlike rule 509(1), does not require that a statement 
have “testimonial qualifications.” Hetland, supra note 301, at 321. The term “testimonial qualifications” 
refers to the Model Code’s distinction between a hearsay statement and a hearsay declaration. The Code 
defines a hearsay declaration as a “hearsay statement which would be admissible were the declarant present 
and making it as a part of his testimony and which does not involve other hearsay ...” Model Code of 
Evidence rule 501, Comment a (1942) (emphasis added). By categorizing against-interest statements as 
“declarations against interest,” Model Code of Evidence rule 509(1) (1942), the drafters apparently 
intended that courts should strictly scrutinize such statements to ensure they possess testimonial 
qualifications and that they should exclude a purported penal interest expression in the form of an opinion 
or whose disserving nature turned on an inference. This strict approach explains why rule 509(1) focuses on 
the “facts asserted” by the declarant rather than on the litigation effect of his statement.

310. Memorandum No. 19, supra note 52, at 293. Professor Cleary further explained:

It is true that unavailability adds nothing to the trustworthiness of the hearsay statement. 
Nevertheless, if unavailability is not continued as a requirement, declarations against interest 
would have to be moved out of the category of the present rule, i.e., concededly inferior 
evidence admitted in preference to no evidence, and transposed into the category embraced in 
proposed Rule [803], i.e. evidence as good as if given by [the] declarant on the stand. This 
might be completely justifiable in some situations, but in many the against-interest motivation 
would seem scarcely to be that compelling.

Id.
311. Professor Cleary’s analysis is similar to Justice Harlan’s original explanation of the protection the 

confrontation clause affords a defendant. That clause, Justice Harlan explained, is “confined to an 
availability rule, one that requires production of a witness when he is available to testify.” California v. 
Green, 399 U.S. 149, 182 (1969) (Harlan, J., concurring). Although Justice Harlan repudiated that 
explanation in Dutton v. Evans, 400 U.S. 74, 94-95, 96-97 (1970) (Harlan, J., concurring), at least one 
commentator has advanced his earlier position as the proper approach. See Westen, The Future of 
Confrontation, 77 Mich. L. Rev. 1185, 1187 (1979) (future of confrontation analysis lies in direction of 
Harlan’s Green concurrence) [hereinafter Westen, Future of Confrontation],

naiiaus <jreen concurrence) [Hereinafter 
Hanans ureen concurrence) [hereinafter 
uaiuus vjreen concurrence) [hereinafter 
.xaiiaus sjreen concurrence) [hereinafter 
naiiaus ureen concurrence) [hereinafter
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Although the Advisory Committee adopted a more liberal interpretation of 
“against penal interest,”312 it failed to explain this interpretation publicly. 
Moreover, the Committee did not publicize its rebuff of Senator McClellan, 
the only critic of the rule who apparently sensed the implication of the “so far 
tended to subject” language. Senator McClellan urged that the Committee 
redraft the rule to provide “some requirement of directness and immediate
ness. . . . [The rule’s] rationale is supportable to the degree that [the] 
statement is directly and immediately against interest, and conversely, 
unsupportable to the degree that the statement is merely indirectly or only 
remotely against a declarant’s interest.”313 Although Senator McClellan 
neither explained his objections nor illustrated them with examples, he 
undoubtedly wanted admissibility limited to “explicit and unequivocal con
fessions.”314 * During the Advisory Committee’s meeting on September 5, 1971, 
however, Professor Cleary dismissed the Senator’s request as “pretty nebu
lous.”313

312 This approach, which is certainly more liberal than that adopted by the drafters of rules 509(1) and 
63(10), is probably more liberal than any twentieth-century judicial decision. Professor Cleary nonetheless 
believed that the against-interest barrier to admissibility historically had not been a difficult burden to 
overcome and that the proposed rule marked a return to the position set forth in older English cases. 
Memorandum No. 19, supra note 52, at 288. In his view, “[t]he exception as developed by common law 
decisions limited admissibility to situations in which the declaration was against a pecuniary or proprietary 
interest, but within these limits the judges displayed an ingenuity little less than astounding in discovering 
an against-interest aspect." Id. Professor Cleary apparently intended that courts interpret the “against 
interest” test of the proposed rule in light of that generous English approach. See id. at 289 (proposal 
removes common law limits with respect to penal interest statements and expands exception to full logical 
limits).

313. McClellan Letter, supra note 82, at 33,647-48.
314. See id. at 33,648 (suggesting courts admit only admissions that qualify to convict declarant).
315. Advisory Committee Meeting, Sept. 5, 1971.
316 Markup Session, June 5, 1973.
317. One Subcommittee member mentioned the ease with which the prosecutor might obtain an 

admission of sexual contact that would support a statutory rape charge, an admission that the declarant 
might not recognize would satisfy the jurisdictional elements of that crime. Id. Aside from that comment, 
however, the Subcommittee never discussed the meaning of the first sentence of the rule.

318. A possible third clue to the Advisory Committee's position is the shift in language from “so far 
tended to subject" in the rule's first sentence to “tending to expose" in the second sentence. Fed. R. Evid. 
804(b)(3). In two ways “tending to expose” implies a lesser likelihood that the declarant will be arrested, 
prosecuted, or convicted based upon his statement than does “so far tended to subject" “Expose” is 
defined as “to bring to light” or “to lay open to view.” Webster’s New Collegiate Dictionary 404 
(1977) (senses 2, 3a). “Subject” is defined as “to make liable” or “to make accountable.” Id. at 1159 
(homograph 3, senses 2a, b). Theoretically, any statement might “expose" the declarant to prosecution, but 
not every statement would “subject” him to prosecution. The declarant, for example, might be beyond a 

Apparently, only Senator McClellan noticed the important change hidden 
in the Advisory Committee’s choice of language. Although critical of the rule, 
the Department of Justice overlooked the phrase “tended to subject.” The 
House Subcommittee assumed that the first sentence of the rule simply 
restated the common law316 and that the “simple corroboration” test in the 
second sentence of the Supreme Court Draft was the only controversial aspect 
of the proposed penal interest exception. As a result, the Subcommittee all but 
ignored the first sentence during its markup sessions on the rule.317

To conclude that the Advisory and Standing Committees intended a liberal 
interpretation of penal interest318 does not explain how they intended a court 
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to apply the test in a particular case. Unfortunately, neither the Committees’ 
internal memoranda nor the discussion of the rule at the meetings of 
September 5 and September 30, 1971, provide a definite answer. In its Note to 
the Supreme Court Draft, the Standing Committee added this sentence: 
“Whether a statement is in fact against interest must be determined from the 
circumstances of each case.”319 Although contextually this sentence applies to 
the Government’s offer of a declarant’s statement simultaneously implicating 
the declarant and the defendant,320 it also represents the Committee’s 
approach to all against-interest statements. Under this approach, courts 
should not determine trustworthiness solely by analyzing the words spoken 
by the declarant. Rather, the court should assess each statement according to 
the context in which the declarant made it. This ad hoc approach requires a 
court to consider what the declarant knew of the incident in question, why the 
declarant spoke, and what degree of criminal liability the declarant reasona
bly expected to result from his statement.321 Additionally, this approach 

court’s jurisdiction, he might already be in jail, or he might be a trusted informant who the prosecutor 
never intended to prosecute. This subtle distinction, however, probably is insignificant. Professor Cleary 
chose the word “expose” while searching for language to placate Senator McClellan. See notes 96-105 
supra and accompanying text (indicating language selected to meet McClellan’s request for corroborative 
requirement). During the discussion of the “simple corroboration” test on September 5, 1971, no member 
of the Advisory Committee inquired about the change in wording and no one suggested that the word 
“expose” modified the word “subject.” Thus, the Committee probably used the two words synonymously. 
Second, “tending to expose" is not modified by the “so far” language in the first sentence. Did the Advisory 
Committee implicitly equate the penal interest test with the relevancy test of rule 401, thereby reducing the 
defendant’s penal interest burden? The Advisory Committee’s discussion on September 5, 1971 also does 
not support this interpretation.

319. Advisory Committee Note to Supreme Court Draft, supra note 1, at 328.
320. See id. (referring to statements admitting guilt and implicating another person). The Standing 

Committee added the sentence as an implicit explanation of its reversal in position in response to Senator 
McClellan’s objections. See notes 194-200 supra and accompanying text (discussing Committee’s reaction 
to McClellan’s criticism of “Bruton sentence”).

321. In examining the declarant’s reasonable expectation of prosecution, conviction, and punishment, 
the courts could refer to the analogous situation in which a witness invokes the privilege against self
incrimination. In People v. Traylor, 23 Cal. App. 3d 323, 100 Cal. Rptr. 116 (Ct. App. 1972), for example, 
a declarant refused to answer questions in court relating to statements he allegedly made exonerating the 
defendant. Id. at 328-29, 100 Cal. Rptr. at 119. After the trial court upheld the declarant’s assertion of the 
fifth amendment, defense counsel argued that the declarant’s refusal to testify on the grounds that he would 
incriminate himself proved the against-interest nature of the out of court statement. Id. at 329-30, 100 Cal. 
Rptr. at 121. Nonetheless, the trial court excluded the statement. Id. at 331, 100 Cal. Rptr. at 121. In 
affirming the trial court, the California Court of Appeals reasoned that although the privileged testimony 
might have provided a “link in the chain of evidence leading to the declarant’s criminal liability” this link 
did not prove that the declarant realized “the statement he made . . . was ‘distinctly’ against his own penal 
interest.” Id. The California penal interest exception, however, uses the phrase “so far subjected" in 
speaking of the degree of criminal liability to which the statement exposes the declarant. Cal. Evidence 
Code § 1230 (West 1966). As indicated earlier, the “tended to subject” language of rule 804(b)(3) imposes 
a lesser burden on the defendant. See notes 302-10 supra and accompanying text (distinguishing phrase 
“tended to subject” from “so far subjected” language of rule 509(1) of Model Code of Evidence). To the 
degree that the declarant’s refusal to testify in Traylor indicated his out of court statement shifted the 
responsibility for the crime from the defendant to the declarant and a third person, it “tended to subject" 
the declarant to criminal liability. See also United States v. Benveniste, 564 F.2d 335, 34! (9th Cir. 1977) 
(declarant’s assertion of fifth amendment at trial lends strong support to conclusion that out of court 
statement against declarant’s penal interest). Thus, federal courts might use the fifth amendment’s “link in 
the chain” doctrine to determine whether the declarant’s statement tended to subject the declarant to 
criminal liability within the meaning of rule 804(b)(3).

nauimy wnnin me meaning ot r 
v, i.uiiiui nauiuiy witmn me meaning ot r 
-...u.uai uauimy wnnin me meaning of r 
v.umiai imuiiny wnnin me meaning ot r 

uaoiniy wunin me meaning ol r
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requires the courts to err on the side of admitting rather than excluding such 
statements.322 The precise words spoken, of course, remain important. When 
a statement constitutes an opinion of guilt (“I am guilty of the crime charged 
against the defendant”) or an express factual concession (“I shot the victim”), 
the statement clearly is against interest. Courts can assume that a declarant 
would not make such a statement unless it were true, regardless of his 
expectation that it would not be discovered or would not result in his 
prosecution.

Additionally, the courts might analyze the degree of liability to which a statement might subject the 
declarant by determining whether the statement provides the basis for a finding of probable cause to arrest 
the declarant. See Ryan v. State, 95 Wis. 2d 83, 97, 289 N.W.2d 349, 355 (Ct. App. 1980) (statement did 
not tend to subject declarant to criminal liability because declarant's statement would not withstand 
probable cause test for charging declarant with crime).

322. See text accompanying note 310 supra (Professor Cleary stating approach of rule 804(b)(3) should 
result in admission of greater amount of necessary evidence).

323. The declarant might want to help the defendant without eliminating all hope of either plea 
bargaining or defending himself successfully in the event he was prosecuted. For example, a defendant 
might say, “Sure, I had something to do with Smith’s murder,” when the evidence indicates that only one 
person killed Smith. On at least one occasion, the Supreme Court has upheld a trial court’s admission of a 
more ambiguous statement than this one. In Dutton v. Evans, 400 U.S. 74, (1970), the Court ruled that the 
statement, “If it hadn’t been for [the defendant] we wouldn’t be in this now,” was against the declarant’s 
penal interest and thus was admissible under Georgia’s coconspirator exception to the hearsay rule. Id. at 
89-90. But cf. United States v. Pena, 527 F.2d 1356, 1361-62 (5th Cir.) (excluding statement which was 
against interest under only one of several plausible interpretations), cert, denied, 426 U.S. 949 (1976).

324. The disserving effect of a party admission is, after all, the source of trustworthiness that justifies 
the doctrine’s status as a hearsay exception. Moreover, if a statement would defeat a defendant party’s alibi, 
that statement also should “tend ... to subject ... or to expose” the declarant to criminal liability in the 
language of rule 804(b)(3).

Courts should go further than just examining the words spoken. The 
Standing Committee’s focus on the circumstances of each case allows the 
courts to admit statements other than confessions. A declarant reasonably 
might believe that the statement, “I had the gun,” is just as damaging as an 
explicit confession of murdering the victim, even when that statement only 
inferentially exonerates the defendant.323 Similarly, when a declarant’s state
ment exonerates the accused (“The defendant is not guilty”; “I did it, the 
defendant did not”; “The defendant did not participate”), the declarant’s 
knowledge of the defendant’s innocence either explicitly or implicitly in
dicates that the declarant participated in the crime. The Government clearly 
could introduce such a statement against the declarant were he on trial.

Viewed in context, then, an admission, a related statement, or an opinion 
might seem trustworthy. Certain language in the Note to the Supreme Court 
Draft, however, indicates the Advisory and Standing Committees may have 
intended otherwise. Consequently, we must probe more deeply into the intent 
of the Advisory and Standing Committees.

In discussing the trustworthiness of admissions, the Advisory and Standing 
Committees considered the relationship between the penal interest exception 
and the party admission doctrine. Equating the two as they apply to criminal 
defendants has superficial appeal.324 This equation, once almost unanimously 
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rejected,325 has resurfaced to a limited degree in several recent decisions.326 
Although the Advisory and Standing Committees did not take the radical 
step of equating the doctrines,327 they probably did not intend that an 
admission could never qualify as a statement against interest. They signaled 
the overlap between the doctrines by noting the differences: To be admissible, 
a statement against interest, unlike an admission, must satisfy the lay opinion 
and personal knowledge requirements of rules 701 and 602.328 With respect to 
firsthand knowledge, for example, the Advisory Committee, by cross
referencing in the Note to rule 804 to its Note to rule 803,329 conditioned 
admissibility of statements against interest upon proof of the declarant’s 
personal knowledge, established by the statement itself or inferable from its 
context.330 Similarly, in its Note to rule 803 the Advisory Committee 
implicitly conditioned admissibility under the same exception on satisfaction

325. See, e.g.. Home Ins. Co. v. Allied Tel. Co., 246 Ark. 1095, 1100-01, 442 S.W.2d 211, 214-15 (1969) 
(admission by out of court nonparty declarant admissible as statement against interest, but not as party 
admission because declarant lacked authority to make statement); McCormick, supra note 4, § 276, at 671 
(rejecting equation because party admission doctrine, unlike statement against interest exception, requires 
neither that declarant be unavailable nor that admission actually be against interest when made); 5 
Wigmore, supra note 4, § 1475, at 348-49 (same).

326. See, e.g.. United States v. Garris, 616 F.2d 626, 630 (2d Cir. 1980) (statement by out of court 
declarant implicating brother in bank robbery satisfied rule 804(b)(3)’s requirement that it “tended” to 
subject declarant to criminal liability because it would be probative in trial against declarant as accessory); 
United States v. Thomas, 571 F.2d 285, 288-89 (5th Cir. 1978) (rule 804(b)(3) not limited to direct 
confessions of guilt; rule encompasses disserving statement by declarant “[tjhey ought to let [defendant] go, 
he didn't have anything to do with it” because statement would have probative value in trial against 
declarant); United States v. Barrett, 539 F.2d 244, 251 (1st Cir. 1976) (declarant’s statement that exposed 
his inside knowledge about stamp theft and its participants satisfies penal interest exception because it 
would be important evidence against delcarant were he on trial). In two other recent decisions, courts 
admitted out of court statements that constituted admissions as statements against penal interest. In 
neither case, however, did the court discuss the relationship between the party admission doctrine and the 
statement against interest exception. See United States v. Toney, 599 F.2d 787, 789-90 (6th Cir. 1979) 
(statement constituting admission admissible under penal interest exception because it revealed declarant’s 
involvement in illicit gambling and because it disclosed that declarant gambled with large sum of money 
shortly after bank robbery for which he had been arrested); People v. Brown, 26 N.Y.2d 88, 90, 257 N.E.2d 
16, 17, 308 N.Y.S.2d 825, 826 (1970) (statement constituting admission admissible under penal interest 
exception because declarant indicted for robbery admitted picking up gun near scene of crime).

327. Standing Committee Meeting, Sept. 30, 1971 (comment by Professor Cleary distinguishing 
doctrines).

328. See Fed. R. Evid. 701 (lay opinion admissible only if rationally based upon witness’ perception 
and helpful to clear understanding of statement or determination of disputed fact); Fed. R. Evid. 602 
(personal knowledge admissible only if witness introduces sufficient evidence to establish his knowledge 
about matter). The Advisory Committee did not mention a third evidentiary hurdle, one that would 
require proof of the declarant’s competency. See Note, Declarations Against Penal Interest: Standards of 
Admissibility Under an Emerging Majority Rule, 56 B.U. L. Rev. 148, 171-72 (1975) (arguing that court 
should exclude statement of, inter alia, mentally deficient or obviously drunken declarant) [hereinafter 
Note, Declarations Against Penal Interest], Because rule 601 eliminates most common law witness 
competency requirements, I would not erect this hurdle, anticipating that the prosecutor could successfully 
establish the declarant’s condition by examining the witness who reported the statement.

329. Advisory Committee Note to Supreme Court Draft, supra note 1, at 322 (“As to firsthand 
knowledge on the part of hearsay declarants, see the introductory portion of the Advisory Committee’s 
Note to Rule 803 ”). Although Professor Cleary thought firsthand knowledge was implicitly required by 
rule 804(b)(3), see Memorandum No. 19, supra note 52, at 294, he decided to state the obvious because 
Senator McClellan had thought the Revised Draft had implicitly eliminated the requirement. See 
McClellan Letter, supra note 82, at 33,648 (criticizing Revised Draft for lack of personal knowledge 
requirement).

330. Advisory Committee Note to Supreme Court Draft, supra note 1, at 303. 
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of the lay opinion rule. In the committee’s view, “[t]he exceptions are phrased 
in terms of nonapplication of the hearsay rule, rather than in positive terms of 
admissibility, in order to repel an implication that other possible grounds for 
exclusion are eliminated from consideration.”331

331. Id.
332. Memorandum No. 19, supra note 52, at 294.
333 Advisory Committee Note to Supreme Court Draft, supra note 1, at 326.
334. Fed. R. Evid. 701.
335. One might have reservations about this analysis because the example involves an opinion about the 

ultimate legal issue in the litigation. Although rule 704 does not bar opinions on the ultimate factual issue, 
it probably does exclude an opinion that simply instructs the jury how to decide the case. See Advisory 
Note to Supreme Court Draft, supra note 1, at 285 (provisions of rules 701, 702, and 403 “afford ample 
assurances against the admission of opinions which would merely tell the jury what result to reach”). To 
avoid rule 704’s exclusionary bar, however, we could restate the textual example in more precise terms: “I 
committed the crime; the defendant did not” or “I committed the crime with X and Y but not with the 
defendant." As restated, the example would not present a rule 704 problem. Before a court would admit 
such a statement, the defendant would have to establish the declarant’s involvement and would have to 
negate the implication that the declarant had simply opined about the defendant’s guilt based on 
information that did not implicate himself.

336 See Advisory Committee Note to Supreme Court Draft, supra note 1, at 327 (“one senses in the 
decisions a distrust of evidence of confessions by third persons offered to exculpate the accused”); id. at 328 
(“Whether the confession [in Douglas v. Alabama, 380 U.S. 415 (1965)] might have been admissible as a 
declaration against penal interest was not considered or discussed.”).

337. Reporter’s Comments to Subcommittee Print, supra note 176, at 38-39. Professor Cleary also 
repeatedly used the word “confession” when discussing the penal interest exception in an internal Advisory 
Committee memorandum. Memorandum No. 19, supra note 52, at 291, 292, 293.

338. The Supreme Court’s decision in Chambers v. Mississippi may add to the confusion because the 
Court continually referred to the declarant’s statements as “confessions" during its discussion of the penal 
interest exception. 410 U.S. 284, 297, 299, 301 (1972). Limiting admissibility to “confessions” is consistent 

The Committee’s position on the application of the lay opinion and 
firsthand knowledge rules to the penal interest exception was more clearly 
stated in an internal memorandum prepared by Professor Cleary. In this 
memorandum he cross-referenced the treatment of opinions and firsthand 
knowledge under rule 804(b)(3) to “dying declarations” under rule 
804(b)(2).332 The Note to rule 804(b)(2) states: “Any problem as to declara
tions phrased in terms of opinion is laid at rest by Rule 701, and continuation 
of a requirement of firsthand knowledge is assured by Rule 602.”333 Because 
rule 701 does not bar lay testimony in the form of an opinion if it is “rationally 
based on the perception of the witness and . . . [is] helpful to a clear 
understanding of his testimony or determination of the fact in issue,”334 the 
Advisory Committee apparently intended that a statement whose disserving 
effect required an inference could qualify as a statement against interest as 
long as the declarant spoke with firsthand knowledge. Consequently, a court 
might admit the statement, “The defendant is not guilty,” as the sort of lay 
opinion that might assist the factfinder under rule 701, subject to proof that 
the declarant thereby implicated himself.335

This analysis, however, presents a problem. The Advisory Committee in its 
Note twice used the word “confession” in discussing the penal interest 
exception.336 Professor Cleary also used that word in his criticism of the 
House Subcommittee’s revision of the “simple corroboration” test.337 Did the 
Advisory Committee thereby intend to limit admissibility to statements that 
constitute a full “confession”?338 Or, did it instead use that term as a 
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shorthand description for all types of penal interest statements, including one 
whose disserving character requires an inference, because most would consist 
of confessions? The second interpretation probably is correct because, in the 
context of the Note to rule 804(b)(3), the word “confession” refers to third- 
party statements offered by the Government against the defendants in Bruton 
v. United States339 and Douglas v. Alabama.340 In those cases the Government 
offered a statement in which the declarant simultaneously admitted his own 
guilt and accused the defendant of complicity.341 The declarant’s implication 
of the defendant is not itself a “confession,” even if it is part of his own 
confession. Thus, the Committee must have meant the word “confession” to 
describe all statements against penal interest, not just those amounting to full 
confessions.342

with the position that the statement must substitute the declarant for the defendant in a one-person crime. 
Another reason for limiting admissibility to confessions is that any reasonable person easily understands 
that a confession can gravely imperil his interests. Thus, we could postulate that few declarants would 
confess to a crime that they did not commit. This postulate ameliorates three hearsay fears by assuring that 
the declarant is not lying, mistaken, or joking. Furthermore, limiting admissibility to “confessions” is not 
inconsistent with the “so far tended to subject” language of the first sentence of rule (804)(b)(3): Not even a 
confession would subject the declarant to criminal sanctions if the Government had no interest in 
prosecuting him or if he either was near death or beyond the jurisdiction of the authorities. Nonetheless, we 
should not make too much of the Court’s discussion in Chambers because the declarant’s statements were 
confessions.

339. 391 U.S. 123 (1968).
340. 380 U.S. 415 (1965).
341. In Bruton the Government offered against the declarant in a joint trial for armed postal robbery 

his statement that he and the defendant committed the robbery. Bruton v. United States, 391 U.S. 123, 124 
(1968). The trial court instructed the jury not to consider the declarant’s statement in determining his 
codefendant’s culpability because the statement was inadmissible hearsay for this purpose. Id. The 
Supreme Court held that the trial court’s admission of the statement violated the defendant's right to cross- 
examination secured by the confrontation clause of the sixth amendment because of the substantial risk 
that the jury ignored the instructions and considered the statement in finding the defendant guilty.

In Douglas the Government offered against the defendant a statement by the declarant, his accomplice, 
describing in detail the involvement of both in the crime. Douglas v. Alabama, 380 U.S. 415, 416 (1965). 
The trial court admitted the declarant’s statement. Id. The Supreme Court held that the trial court’s 
admission of the statement violated th- defendant’s right to cross-examination because, although the 
declarant was present at the defendant’s trial, the declarant exercised his fifth amendment right to remain 
silent. Id. at 420.

342. The Advisory Committee’s rejection of Senator McClellan’s demand that admissibility be limited 
to statements that were confessions reinforces the correctness of the second interpretation.

343. Rule 804(b)(3) takes no explicit position on the admissibility of these sorts of statements.
344. See notes 26-34 supra and accompanying text (discussing Sussex Peerage).
345. At least one common law court, however, admitted the second clause of a related statement over 

the Government’s argument that the statement was untrustworthy. In People v. Gullett, 245 Cal. App. 2d 
685, 54 Cal. Rptr. 308 (Cal. App. 1966), the defendant and the declarant were convicted of second degree 
robbery. Id. at 686, 54 Cal. Rptr. at 309. At trial the defendant sought to introduce a note he found in his 
automobile, the alleged escape vehicle, that said: “Frank, I took your car. I didn't think it would get you 
into trouble, but I pulled that job with Jim. Sorry, Rick.” Id. at 687, 54 Cal. Rptr. at 310. The trial court 

In addition to analyzing the admissibility of admissions, the Advisory 
Committee considered the admissibility of statements related to or collateral 
to an explicitly disserving statement.343 Examples include the second clause in 
the statements, “I did it, the defendant did not” or “I did it; X and Y but not 
the defendant helped me.” Common law courts usually excluded both 
examples because, as is apparent from the Sussex Peerage,344 they worried that 
the second clause was self-serving.345 In fact, neither example presents this 
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concern. The second clause can only help the declarant if we infer that his 
relationship with the defendant offers him something to gain by speaking 
(helping a friend escape the declarant’s plight) or something to lose by not 
speaking (retaliation if he refuses to exonerate the defendant).346 Common law 
courts also refused to admit either example because the second clause was not 
thought to be against the declarant’s interest347 and the first clause was 
considered irrelevant to the defendant’s guilt.348

excluded the note because it was hearsay evidence, refusing to admit it under the penal interest exception. 
Id. at 688, 54 Cal. Rptr. at 310. In that court’s view, the note was not against the declarant’s penal interest 
because at the time the note was offered at trial the declarant already had been indicted and thus the note 
did not subject him to further criminal liability. Id. The California Court of Appeals reversed, ruling that 
the statement was reliable under the penal interest exception. Id. In the court’s view, the statement was 
against the declarant's interest at the time he made it because the declarant had not yet been indicted for 
the crime. Id.

346. See United States v. Miller, 277 F. Supp. 200, 209-10 (D. Conn. 1967) (declarant repudiated 
allegedly coerced confession exculpating defendant of narcotics conviction).

347 Common law courts believed that the assurance of trustworthiness was absent in the second clause 
because the declarant neither admits having committed additional crimes nor subjects himself to other 
charges or to more severe punishment.

348. See, e.g., United States v. Marquez, 462 F.2d 893, 895 (2d Cir. 1972) (codefendant’s statement, 
“Cocaine mine. Other guys had nothing to do with it,” inadmissible under penal interest exception; 
untrustworthy because it did not subject him to more severe penalty; first clause separately inadmissible 
because irrelevant to defendant’s culpability); United States v. Seyfried, 435 F.2d 696, 697-98 (7th Cir. 
1970) (convicted bank robber’s statement at end of full confession, “No other person had knowledge of or 
participated with me,” untrustworthy because it did not subject him to more severe penalty; first part of 
confession separately inadmissible because irrelevant to defendant’s culpability), cert, denied, 402 U.S. 912 
(1971); Commonwealth v. Colon, 461 Pa. 577, 585, 337 A.2d 554, 558 (1975) (convicted murderer’s 
statement at end of full confession, “I acted alone,” untrustworthy because it did not subject him to more 
severe penalty; first part of confession separately inadmissible because irrelevant to defendant’s culpabili
ty), cert. denied, 423 U.S. 1056 (1976); cf. State v. Allen, 139 N.J. Super. 285, 287-88, 353 A.2d 546, 548 
(Super. Ct. App. Div. 1976) (per curiam) (interpreting New Jersey evidence rule 63(10); finding statement 
inadmissible under common law approach).

The common law approach resulted in at least one unsupportable judicial decision. In Baker v. State, 
336 So. 2d 364 (Fla. 1976), after the Government convicted Baker and another person for robbery, the 
declarant’s wife reported that the declarant had told her Baker was innocent. Id. at 366. At the same time, 
the declarant’s mother-in-law reported that he had told her he was guilty, but Baker was innocent. Id. In 
affirming the grant of a motion for a new trial, the Florida Supreme Court distinguished these statements. 
First, the court held that the statement to the wife was inadmissible because it was not against the 
declarant’s penal interest. Id. at 367. Unfortunately, in determining the declarant’s intent the court did not 
analyze the context in which the declarant spoke but rather limited its analysis solely to the words of his 
statement. Second, the court found that because the statement to the mother-in-law was against the 
declarant’s penal interest, it was admissible. Id. at 370. Simply noting that the authorities were divided on 
the admissibility of such a statement, the court failed to explain why the statement was against the 
declarant’s penal interest. The court also failed to explain whether the declarant’s statement to his mother- 
in-law served to substitute him for Baker in the multi-person crime or whether it was possible that he 
committed the crime with Baker.

349. See Reporter’s Comments to Preliminary Draft, supra note 68, at 192 (stating that Preliminary 
Draft rule and Model Code rule have same effect regarding related statements).

350. Model Code of Evidence rule 509(2) (1942).
351. During the public comment period after publication of the Preliminary Draft, the Chicago Bar 

The Advisory Committee apparently rejected the niggardly approach of 
the common law. This rejection is implicit in the Committee’s agreeing with 
rule 509(1) of the Model Code,349 which states that “such additional parts [of 
a purported statement against penal interest should be admitted] as the judge 
finds to be so closely connected ... as to be equally trustworthy.”350 Professor 
Cleary, however, refused to announce this rejection publicly.351 He thought 
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that rule 804(b)(3), “by simply remaining silent,” would reach the same 
result.352 In addition to thinking that adding specific language to the rule to 
cover the problem of related statements would be unnecessary, Professor 
Cleary thought doing so would be unwise. “If one goes beyond [the language 
of the Preliminary Draft] in blanketing in [sic] . . . related statements,” he 
wrote, “the rationale [of the rule] is probably stretched beyond a breaking 
point.”353 One could read this ambiguous comment as meaning that Professor 
Cleary thought a court should not admit related statements. Judging from the 
context of the statement, he probably thought the problem of drafting helpful 
language outweighed the ambiguity created by the failure to draft such 
language. Accordingly, by concluding later in the paragraph that it was better 
“to leave the matter for construction in the individual situation,”354 he 
probably meant to indicate that a court should test the admissibility of 
collateral parts of statements against penal interests by their trustworthiness.

Committee asked why neither the rule nor its Note discussed the admissibility of related statements. Letter 
from Kenneth Hanson, on behalf of Chicago Bar Association Federal Civil Procedure Committee, to 
William Foley at 80 (Jan. 23, 1970) (on file with Judicial Conference). Professor Cleary’s refusal to 
publicize the Advisory Committee’s position has resulted in confusion. See 11 Moore, supra note 9, 
804.06(3)[3], at VIII-286 (law on admissibility of related statements unsettled in federal courts; rule 
804(b)(3) gives no guidance). Compare United States v. Barrett, 539 F.2d 244, 252 (1st Cir. 1976) 
(interpreting rule 804(b)(3) as restricting admissible collateral statements to those "actually tending to 
fortify statements’ disserving aspects” or “integral to the entire statement”) with United States v. Goodlow, 
500 F.2d 954, 956-57 (6th Cir. 1974) (dictum) (interpreting forthcoming rule 804(b)(3); treating compound 
statement with disserving and collateral parts as one for purposes of "overall exclusion or admission”).

352. Reporter’s Comments to Preliminary Draft, supra note 68, at 192. Professor Cleary thought both 
rule 5O9( 1) of the Model Code and rule 63(10) of the Uniform Rules authorized the introduction of related 
statements. Id. At least one court has disagreed with this interpretation. See State v. Allen, 139 N.J. Super. 
285, 288, 353 A.2d 546, 548 (Super. Ct. App. Div. 1975) (by implication) (excluding declarant’s 
identification of three other persons, none of whom was defendant, as coparticipants in crime; state penal 
interest exception modeled after 63(10) of Uniform Rules).

Professor Cleary’s interpretation suffers from another problem. Under rule 509 of the Model Code the 
single illustration of a penal interest statement suggests that the only sort of related statement a court may 
admit is one confirming the declarant’s guilt of the crime charged against the defendant. See Model Code 
of Evidence rule 509, Illustration 4 (1942) (“At a trial of D for the murder of X, W offers to testify for D 
that M confessed that he, M, alone did the killing without the knowledge or assistance of any other person. 
Admissible.”).

353. Reporter’s Comments to Preliminary Draft, supra note 68, at 192.
354. Id. Additionally, judging from the historical context in which Professor Cleary indicated that 

going beyond the language of the Preliminary Draft would stretch the rule “beyond a breaking point,” he 
probably preferred this second interpretation. Advisory Committee Note to Preliminary Draft, supra note 
1, at 385. The Preliminary Draft treated the penal interest exception as an “illustration” of one sort of 
admissible hearsay rather than as an “exception” to the hearsay rule. Professor Cleary’s failure to discuss 
the problem of admissibility of related statements became a problem when the “illustrations” became the 
“exceptions” in the Revised Draft.

355. For a discussion of the lay opinion and the personal knowledge requirements, see notes 328-35 
supra and accompanying text.

356. See text accompanying note 350 supra (quoting rule 509(1) of Model Code).

Three reasons support the conclusion that Professor Cleary probably 
intended the second interpretation. First, this interpretation is consistent with 
his focus on whether the declarant spoke with firsthand knowledge and 
whether the opinion would help the factfinder as required by rules 602 and 
701.355 Second, rule 509(1) of the Model Code focused on the trustworthiness 
of the related statement in context rather than on whether the related 
statement, standing alone, was against penal interest.356 Finally, having been 
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persuaded by Senator McClellan, Professor Cleary and the representatives of 
the Advisory and Standing Committees reversed their earlier position that a 
statement implicating the defendant could never be against the declarant’s 
penal interest.357 Although no one on either Committee explained why a 
declarant’s implication of the defendant might be against the declarant’s 
interest, two explanations are possible. If the statement exonerating the 
defendant is part of a confession, the declarant’s trustworthy frame of mind, 
inferable from his self-condemnation, might be assumed to continue when he 
damns the defendant.358 Alternatively, we might assume that the declarant 
would recognize that by implicating the defendant he would implicitly 
implicate himself.359 By parallel reasoning, both explanations support the 
conclusion that a court should admit the declarant’s exoneration of the 
defendant whenever it is linked with a self-implicating statement.360

This third explanation is not inconsistent with the Standing Committee’s 
enigmatic cite, in its Note to rule 804(b)(3), to Professor McCormick’s 
discussion of collateral statements.361 In discussing the common law treat
ment of statements that contain disserving and self-serving parts, Professor 
McCormick preferred the approach that admitted the disserving part but 
excluded the self-serving part.362 Although the Standing Committee did not 
expressly accept Professor McCormick’s choice,363 it probably meant to agree

357. For a discussion of the Committees’ change of heart, see notes 198-99 supra and accompanying 
text.

358. 5 Wigmore, supra note 4, § 1465, at 339.
359. Were he on trial, the declarant would have made a statement that was admissible against him. 

Implicating the defendant also might be against the declarant’s interest in the following manner: By 
naming X and Y as coparticipants, for example, the declarant might speed his own conviction because X or 
Y eventually might testify against him or because the police might uncover evidence against him in a search 
directed against X or Y. Furthermore, the jury might convict the declarant when presented with only scant 
evidence against him because strong evidence existed against X or Y. Similarly, the declarant’s exoneration 
of the defendant might be against his self-interest. For example, naming X and Y but exonerating the 
defendant might be against the declarant’s social interest. As a “snitch,” the declarant would expose 
himself to retribution either from X or Y or from others who disapprove of informants. Cf. State v. 
Sanders, 27 Utah 2d 350, 359, 496 P.2d 270, 273 (1972) (being informer sufficiently socially disgraceful to 
satisfy against-interest requirement of statements against-interest exception; declarant’s naming copartici
pants and excluding defendant nevertheless excluded because exception should be “applied with caution" 
and because court should defer to trial court’s possible suspicion of untrustworthiness). Arguably, because 
Congress refused to enact the against-social-interest exception in rule 804(b)(3), resort to this argument is 
barred.

360. See United States v. Goodlow, 500 F.2d 954, 956-57 (8th Cir. 1974) (declarant said he was “good 
for crime” and defendant not “good for it"; latter statement not against penal interest, but admissible 
because coupled with former statement).

361. See Advisory Committee Note to Supreme Court Draft, supra note 1. at 328 (citing McCormick, 
supra note 4, § 279(d), at 677). Although the Advisory Committee is designated as the author of the Note, 
the Standing Committee added this reference to Professor McCormick.

362. McCormick, supra note 4, § 279(d), at 675. Professor McCormick suggested two other 
approaches. A court either could admit the entire statement or it could either admit or exclude the entire 
statement depending on whether the disserving or self-serving part predominated. Id. When severance is 
impossible, Professor McCormick does not indicate which option he prefers. Id. He does argue, however, 
that when a single statement has both disserving and self-serving aspects, a court should balance the 
disserving and collateral parts to decide whether the declarant was more likely to have lied to help himself. 
Id.

363. The Committee simply cited Professor McCormick without indicating whether it agreed with his 
choice or with either of the other approaches. Advisory Committee Note to Supreme Court Draft, supra 
note 1, at 328.
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that the self-serving part should be redacted whether the statement was 
offered by the defendant or by the Government.364 Presumably, the Commit
tee would not have made the effort to exclude the self-serving part if it did not 
also intend that a court should admit the collateral, non-self-serving part.365

It follows from the preceding discussion that the admissibility of related 
statements under rule 804(b)(3) initially should involve the fact question of 
whether the declarant’s implication or exoneration of the defendant is self
serving.366 That inquiry will force a court to examine the motivation of the 
declarant in the context in which he made the statement. Thus, if a related 
statement is not self-serving and is linked to a disserving statement, a court 
should admit it as long as it meets the other requirements of rule 804(b)(3).

In discussing rule 804(b)(3), neither Committee addressed the admissibility 
of opinions. If they are “helpful to the factfinder” under rule 701, opinions 
might be admissible under the penal interest exception of rule 804(b)(3). A 
court might admit the declarant’s compound statement, “I am guilty, the 
defendant is innocent,” by attributing to the second clause the trustworthiness 
of the first, disserving clause. Defendants, however, may have a more difficult 
time convincing a court to admit naked opinions such as, “The defendant did 
not commit the crime,” “The defendant is innocent,” or “The defendant did 
not participate in the crime.” First, because a declarant’s inferential statement

364. The Standing Committee discussed Professor McCormick’s position while discussing the admissi
bility of third-party statements offered by the Government. Standing Committee Meeting, Sept. 30, 1971. 
Nonetheless, the Standing Committee probably intended that the reference also should apply to statements 
offered by the defendant because its citation to Professor McCormick appears in a separate paragraph of 
the Note to rule 804. Advisory Committee Note to Supreme Court Draft, supra note 1, at 328.

365. A fourth rationale constituting a more extreme position on this question would admit a related 
statement if the part in which the defendant is especially interested in ”tend[s] to explain the declaration 
against interest or pertain[s] to the same subject.” B. Jefferson, California Evidence Benchbook, § 
6.2, at 107 (1972). This rationale is patterned after the California Evidence Code, id., § 21.2, at 200, which 
permits a party to introduce other relevant portions of a statement of which the opponent has introduced 
only part when a court needs these other sections to understand the introduced evidence in its proper 
context. Cal. Evid. Code. § 356 (West 1966); accord, Fed. R. Evid. 106 (permitting adverse party to 
“introduce any other part or any other writing or recorded statement which ought in fairness to be 
considered contemporaneously with it”). See also Fed. R. Evid. 611(a)(1) (requiring court to exercise 
reasonable control over interrogation of witnesses and presention of evidence to promote ascertainment of 
truth). This theory assumes that if the declarant speaks the truth in implicating himself, he also speaks the 
truth in exculpating the declarant. Wigmore accepts this position, writing:

Since the principle is that the statement is made under circumstances fairly indicating the 
declarant's sincerity and accuracy . . . , it is obvious that the situation indicates the correctness 
of whatever he may say while under that influence. In other words, the statement may be 
accepted, not merely as to the specific fact against interest, but also as to every fact contained 
in the same statement.

5 Wigmore, supra note 4, § 1465, at 339 (footnote omitted) (emphasis in original); accord. United States v. 
Barrett, 539 F.2d 244, 252 (1st Cir. 1976) (after citing Wigmore, admitting declarant's collateral statement 
because simultaneous with disserving part). Wigmore might even more liberally admit collateral 
statements because his comment suggests that he would admit collateral statements spoken simultaneously 
with, but not pertaining to, the disserving statement. This fourth rationale extends rule 106, however, 
because that rule permits the opponent to introduce other parts of the statement; the defendant, not the 
Government, would seek to introduce the exonerating words related to the declarant’s self-condemnation.

366. See 5 Wigmore, supra note 4, § 1465, at 341 (if statement against interest, “any reference to 
collateral records which amounts to a repetition or an incorporation of them would make them a part of 
the admissible statement”).
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indicating his guilt is less certainly against his interest than is a direct 
admission, a court may not be able to conclude as easily or as safely that the 
declarant was in a trustworthy state of mind when he spoke. Indeed, the only 
way a naked exculpatory opinion can be disserving to the declarant is if a 
court assumes that the reason for the declarant’s knowledge of the defendant’s 
innocence is the declarant’s own complicity in the crime.367 Second, if the 
declarant states a naked opinion, a court will have more difficulty inferring 
that the declarant spoke with firsthand knowledge, as required by rule 6O2.368 
Nonetheless, if the defendant links the declarant to the crime369 and establish
es that he spoke with personal knowledge, rule 804(b)(3) probably does not 
exclude these sorts of statements.

Since the Advisory and Standing Committees failed to discuss these 
problems, the House Subcommittee, which may have thought these sorts of 
statements should be admissible, was the sole commentator on these issues. 
With respect to a statement offered by the Government in which the declarant 
implicated the defendant, the Subcommittee apparently believed the declarant 
must have simultaneously and expressly implicated himself before a court 
should admit such a statement.370 In its view, the opinion statement, “The 
defendant is guilty,” as well as all similar statements would be inadmissible 
when offered by the Government because the statement only implicitly

367. See State v. Gaines, 147 N.J. Super 84, 97 370 A.2d 856, 863-64 (Super. Ct. App. Div. 1975) 
(declarant’s statement that defendant knew nothing about guns implied under circumstances that 
declarant had such knowledge), affd sub nom. State v. Powers, 72 N.J. 346, 370 A.2d 854 (1977) (per 
curiam).

368. See Advisory Committee Note to Supreme Court Draft, supra note 1, at 303 (“In a hearsay 
situation, the declarant is, of course, a witness, and neither this rule nor Rule 804 dispenses with the 
requirement of firsthand knowledge ”).

369. Requiring defendants who seek to introduce exculpatory naked opinions to link the declarant to 
the crime is necessary to bar the introduction of a statement by a declarant who simply opined about the 
defendant's guilt based on information he had learned of personally but independent of his own complicity. 
In State v. Gaines, 147 N.J. Super. 84, 370 A.2d 856 (Super. Ct. App. Div. 1975), affd sub nom. State v. 
Powers, 72 N.J. 346, 370 A.2d 854 (1977) (per curiam), three defendants were charged with possession of 
guns found in a car, but the third defendant’s case was severed. Id. at 87, 370 A.2d at 858. The trial court 
excluded the third defendant’s statement that the second defendant knew nothing about the guns because 
the statement did not inculpate the declarant. Id. at 90, 370 A. 2d at 860. The New Jersey Court of Appeals 
reversed, ruling that the declarant’s “initial statement, that [the second defendant] knew nothing about the 
guns, implied, in the circumstances, that he himself knew something about the guns, of their origin or their 
existence, which tends toward proving the charge of possession against him.” Id. at 97, 370 A. 2d at 863-64. 
Noting that the guns were hidden under a towel on the floor behind the front seat and that the second 
defendant was lying on the rear seat, the court found that the declarant’s statement that the second 
defendant knew nothing about the guns confirmed the declarant’s complicity in the crime. Id. at 97-98, 370 
A.2d at 863-64; cf. State v. Davis, 50 N.J. 16, 28-29, 231 A.2d 793, 799 (1967) (defendant, convicted of 
murder, who stated that driver of automobile in which police arrested him had nothing to do with murder, 
inferentially indicated defendant’s own involvement; linkage of defendant to crime not based on 
circumstances but solely on inference from statement). The Gaines analysis might become important in 
jurisdictions that have adopted a presumption of possession rule that is based upon the defendant’s 
proximity to an item that is illegal to possess. See County Court v. Allen, 442 U.S. 140, 167 (1979) (holding 
constitutional New York statute permitting presumption that occupants of vehicle illegally possess 
firearms found within vehicle). This presumption will make it easier for a party seeking admission of an 
opinion statement to link the declarant/defendant to the crime.

370. Associate counsel said that a statement implicating both the declarant and the defendant was not 
against the declarant’s penal interest in so far as it implicated the defendant. Markup Session, June 5, 1973. 
The Subcommittee members agreed that the declarant had to implicate himself for his statement to be 
against his penal interest. Id.
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implicated the declarant. By parallel reasoning, this position suggests that the 
Subcommittee also would not permit the introduction of a naked opinion 
offered by the defendant.371

Before concluding that the Advisory and Standing Committees believed 
admissions, related statements, and perhaps naked opinions might qualify as 
statements against penal interest, we must examine the meaning of the word 
“exculpate” in “offered to exculpate the accused,” which the Advisory 
Committee included in the rule’s second sentence. With this word, did the 
Advisory Committee intend to apply the “simple corroboration” test only 
when the criminal defendant, in contrast to the Government in a criminal 
case or any party in a civil proceeding, offers a penal interest statement? Or, 
did the committee intend to restrict the sorts of statements that the defendant 
may introduce?372 With respect to the latter possibility, if the Committee

371. The Subcommittee, however, never discussed this possibility. Even though the House Judiciary 
Committee cited Gichner v. Antonio Troiano Tile and Marble Co., 410 F.2d 238 (D.C. Cir. 1969), in its 
report, House Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089, a 
court should not conclude that the Committee intended to preclude the introduction of naked opinions. In 
Gichner the plaintiff sued the lessee of his warehouse for fire damage allegedly caused by the negligent 
cigarette smoking of the lessee’s employees. 410 F.2d at 240. The plaintiff sought to introduce two 
statements by one of the lessee’s employees, the first an admission that he had been smoking and the second 
that he had been negligent. Conversation with appellee’s counsel (May 25, 1979). The trial court excluded 
the statements. 410 F.2d at 240. The United States Court of Appeals for the District of Columbia Circuit 
remanded for a determination whether the employee was unavailable; if he was, the court ordered reversal 
on the ground that the trial court should have admitted the first statement as a statement against pecuniary 
interest. Id. at 243. The court of appeals thought the second statement was inadmissible, however, because 
it was simply an opinion about negligence. Id. at 243 n.5; accord, Carpenter v. Davis, 435 S.W.2d 382, 384- 
85 (Mo. 1968) (en banc) (statement by plaintiff's deceased wife to defendant’s employee truck driver after 
accident, “Yes, I know, its not your fault,” inadmissible because opinion about fault in negligence case). 
Although Gichner stands for the proposition that a naked opinion cannot be admitted under rule 804 
(b)(3), the House Judiciary Committee did not cite the case for that proposition. Instead, the Committee 
cited Gichner to support its decision not to include a “civil interest” exception to the rule because it thought 
pecuniary and proprietary interests were sufficiently broad to include statements against civil interest. 
House Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089.

One might contest the House Subcommittee’s arguable denial of admissibility of opinions under the 
penal interest exception by drawing a distinction between opinions about civil liability and criminal guilt. A 
declarant might be unaware of the legal defenses commonly available in civil litigation, such as 
contributory negligence or last clear chance. In contrast, a declarant’s statement about his or the 
defendant’s criminal guilt does not require the same sophistication. See Reporter’s Comments to 
Preliminary Draft, supra note 68, at 114(d) (declarant should more easily recognize that statement against 
penal interest than that another statement against either pecuniary or proprietary interest). Thus, opinions 
about criminal guilt are less likely to be mistaken than are opinions about civil liability, supporting the 
conclusion that if civil liability statements are admissible so should be penal interest statements a fortiori.

372. Judge Weinstein interprets the purpose of the last sentence of rule 804(b)(3), and thus the word 
“exculpate,” quite differently. He argues that Congress intended to restrict the admissibility of all penal 
interest statements in criminal suits to those offered by defendants. 4 Weinstein, supra note 16, U 
804(b)(3)[03], at 804—110. He argues that the House Subcommittee deleted the "Bruton sentence” from 
the rule on the ground that the rule achieved that limitation without the sentence. See id. (“in context, this 
means that the Rule should be interpreted to include [the ‘Bruton sentence']” because this interpretation 
“would have been the result obtained under the present rule”). The last sentence of the enacted rule also 
implies this limitation because it speaks only about the defendant. See Fed. R. Evid. 804(b)(3) (statement 
tending to expose declarant to criminal liability and offered to exculpate “accused” admissible only if 
corroborating circumstances clearly indicate trustworthiness of statement). Judge Weinstein’s interpreta
tion of “exculpate” is wrong. Senator McClellan convinced the Standing Committee that a statement 
implicating the defendant could be against the declarant’s penal interest. See notes 198-99 supra and 
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intended “exculpate” to limit admissibility to statements that by themselves 
exonerate the defendant by eliminating his complicity, that word would 
exclude statements relevant to the defendant’s degree of guilt or to his 
punishment and statements offered to support a defense argument that the 
Government failed to meet its burden of proof.373 In other words, the rule 
would admit only those statements that establish the defendant’s factual 
innocence.374 Considerable evidence suggests that those parties who discussed 

accompanying text (Professor Cleary redrafted rule and Note to meet Senator McClellan’s objection). The 
House Subcommittee reinserted the "Bruton sentence” because it sought to codify Bruton, not because it 
disagreed with either Senator McClellan or the Standing Committee with respect to the evidentiary 
question. See notes 201-05 supra and accompanying text (associate counsel convinced Subcommittee that 
"Bruton sentence” necessary to codify Bruton decision). Neither the Senate nor the conferees disagreed 
with either Senator McClellan or the Standing Committee. Instead, the Senate and the conferees deleted 
the "Bruton sentence" to avoid codifying constitutional doctrine. See Senate Judiciary Report, supra 
note 10, at 20-21, [1974] U.S. Code Cong. & Ad. News at 7068 (“Bruton sentence” deleted because 
codification of constitutional principle unnecessary and often unwise).

373. Two recent Supreme Court decisions suggest that the constitutional dimension of a restrictive 
interpretation of “exculpate" is uncertain. In Green v. Georgia, 442 U.S. 95 (1979) (per curiam), the Court 
reversed for resentencing because the trial court during the sentencing phase excluded a coparticipant’s 
statement that he, not the defendant, killed the victim. Id. at 96, 97. In reversing, the Court grounded its 
decision upon a due process analysis rather than upon an interpretation of “exculpate.” Nevertheless, 
Green suggests that interpreting “exculpate” to exclude statements relevant only to punishment or degree 
of guilt arguably is unconstitutional.

In United States v. Agurs, 427 U.S. 97 (1976), a Brady-type case, the defense did not request and the 
prosecution did not disclose the murder victim’s criminal record for assault. Id. at 101. This record would 
have supported the defendant’s claim that the victim was the aggressor. Id. at 100. The Court repeatedly 
used the word "exculpatory” in describing the sort of evidence to which the Brady doctrine applies. Id. at 
105, 106, 107, 111, 112 n.20. The Court defined “exculpatory” by stating that “if the omitted evidence 
creates a reasonable doubt that did not otherwise exist, constitutional error has been committed.” Id. at 
112. Although this holding does not indicate whether “exculpate” has an exclusionary nature, language in 
two immediately following sentences including “reasonable doubt about guilt” and “if the verdict is of 
questionable validity,” id., respectively, suggests that the Court defines “exculpate” broadly to include any 
guilt-related statements. As a result, the declarant’s equivocal statement, “I was present at the murder 
scene,” when analyzed with other evidence, might suggest reasonable doubt and thus a court should admit 
it. On the other hand, the examples cited by the Court suggest that it viewed Brady as applicable only to 
nondisclosed evidence supporting the defendant’s factual innocence rather than as applicable to evidence 
challenging the Government’s proof. See id. at 110 n. 18 (fingerprint evidence indicating defendant did not 
shoot victim); id. at 112 n.21 (one of two eyewitnesses says defendant not culprit). Thus, the Court’s 
discussion of “exculpate” is unclear over whether the Brady doctrine renders unconstitutional a narrow 
interpretation of “exculpate.”

374 Accord, State v. Smith, 415 A.2d 553, 560-61 (Me. 1980) (codefendant’s exculpation of defendant 
not sufficiently corroborated because her self-implication not “inherently inconsistent with accused’s 
guilt”; defendant could have planned or participated in murder); Thompson v. State, 480 S.W.2d 624, 628- 
29 (Tex. Crim. App. 1972) (penal interest statement exonerating defendant of robbery admissible only 
when defendant’s guilt inconsistent with declarant’s guilt); Kan. Civ. Pro. Code Ann. § 60-460(j), 
Author’s Comments (Vernon 1965) (“[A] statement against declarant’s interest should be admissible if it 
exculpates a defendant on trial and for the same policy reason which prevents it from being used against 
him, namely, to protect an innocent person.”) If the Advisory Committee intended to limit admissibility to 
statements establishing the defendant’s innocence, it probably would have tracked the Supreme Court’s 
frequent restriction of habeas corpus relief to constitutional violations that prevent the defendant from 
establishing his innocence. See generally Seidman, Factual Guilt and the Burger Court: An Examination of 
Continuity and Change in Criminal Procedure, 80 Colum. L. Rev. 436, 437 (1980) (noting that Burger 
Court has focused attention of criminal courts narrowly on questions of guilt or innocence); Tague, Federal 
Habeas Corpus and Ineffective Representation of Counsel: The Supreme Court Has Work to Do, 31 Stan. L. 
Rev. 1, 5, 6, 29 (1978) (criticizing Supreme Court’s “actual prejudice” requirement for unnecessarily 
restricting federal habeas review of constitutional claims of state defendants forfeited in state courts due to 
state procedural rules).
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the penal interest exception expected that the defendant could use the rule to 
admit only a statement whose effect would substitute the declarant for the 
defendant in a one-person crime. In its first criticism of the rule, for example, 
the Department of Justice argued that the penal interest exception, if adopted, 
should be limited to statements that substitute the declarant for the defendant 
as the single culprit.375 Also, rule 509(1) of the Model Code of Evidence, 
which permits the introduction of a “related statement,” appears to define a 
related statement as one that confirms the substitution of the declarant for the 
defendant.376 Furthermore, Professor Cleary, in his initial memorandum to 
the Advisory Committee explaining the rule, expressly approved of the 
Maryland decisions that admitted written confessions substituting the declar
ant for the defendant as well as contradictory confessions by the declarant 
and defendant when each claimed sole responsibility for the crime.377

375. Justice’s First Letter, supra note 63, at 34.
376. See note 352 supra (quoting only penal interest illustration accompanying rule 509. which involved 

statement exonerating defendant of guilt).
377. Memorandum No. 19, supra note 52, at 291. For a discussion of the Maryland decisions, see note 

61 supra.
378. The word “exculpate” first appeared in the Committee’s explanation of the Bruton problem. See 

Advisory Committee Note to Preliminary Draft, supra note 1, at 386 (“Ordinarily, the third-party 
confession is thought of in terms of exculpating the accused, but this is by no means always or necessarily 
the case: it may include statements implicating him . . . .”).

379. McClellan Letter, supra note 82, at 33,648.
380. The Advisory Committee adopted “offered to exculpate” rather than Senator McClellan’s 

language. See Supreme Court Draft, supra note 1, 321 (“A statement tending to expose the declarant to 
criminal liability and offered to exculpate the accused is not admissible unless corroborated.”). In response 
to Senator McClellan’s objection to the rule changes made by the Advisory Committee on September 5, 
1971, the Standing Committee inserted the clause, “offered to exculpate the accused,” in the Note to the 
Supreme Court Draft. Advisory Committee Note to Supreme Court Draft, supra note 1, at 327. In doing so, 
however, the Committee did not agree by implication with the Senator’s narrow reading of the rule. A 
careful review of the Advisory Committee’s September 5, 1971 discussion of alternative ways of expressing 
the “simple corroboration” requirement suggests, for example, that no member was trying to limit the 
admissibility of particular types of statements against penal interest. See note 105 supra and accompanying 
text (setting forth Professor Cleary’s suggested formulations for “simple corroboration” requirement).

381. Standing Committee Meeting, Sept. 30, 1971.

Although the Advisory and Standing Committees did not specifically 
discuss the meaning of “exculpate,” they probably did not intend to limit 
admissibility to statements that substitute the declarant for the defendant. 
During its September 5, 1971 meeting, the Advisory Committee added the 
word “exculpate” to the rule by including it in the sentence proposing the 
“simple corroboration” requirement.378 By including “exculpate” in this 
sentence, the Committee intended only to appease Senator McClellan, not to 
adopt the Senator’s interpretation of the sorts of statements admissible under 
the rule. In the clearest public demand that only confessions substituting the 
declarant for the defendant should “exculpate” the defendant, Senator 
McClellan wrote: “An accused seeks, in effect, to convict [the declarant] by 
such a confession in order that [the defendant] may go free.”379 During that 
meeting, however, the Advisory Committee did not discuss Senator McClel
lan’s intended limitation on the meaning of exculpation.380 Indeed, after the 
September 22, 1971 meeting with Senator McClellan, Professor Cleary 
indicated that he added the language, “offered to exculpate the accused,” to 
the Note to identify the sorts of cases in which the commentators and the 
common law courts feared fabrication.381 Thus, the Advisory and Standing 
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Committees probably only inserted that clause to identify the circumstance in 
which the “simple corroboration” requirement applies: when the defendant 
offers the statement.

The Standing Committee’s use of the accomplice analogy to explain the 
“simple corroboration” requirement it added to the Supreme Court Draft 
further supports this conclusion. Because an admission and a confession by a 
coparticipant are equally admissible under the accomplice doctrine, a declar
ant’s admission that implicates himself and eliminates the defendant as a 
participant in a multiparticipant crime should be equally admissible. Also, 
Professor Cleary approved of Brady v. State,382 one of the Maryland state 
court decisions admitting a declarant’s statement that did not absolve him of 
guilt in a multiperson crime.383 Professor Cleary’s reference to Brady suggests 
that the Advisory Committee did not intend that “exculpate” should exclude 
from the penal interest exception statements relevant only to certain issues, 
including the Government’s burden of proof, the defendant’s degree of guilt, 
and his punishment, or statements that do not substitute the declarant for the 
defendant.

382. Memorandum No. 19, supra note 52, at 291.
383 Brady v. State, 174 A.2d 167, 172 (Md. 1961), affd sub nom. Brady v. Maryland, 373 U.S. 83 

(1963). In Brady the defendant, charged with a murder committed in the course of a robbery, admitted at 
trial that he participated in the robbery, but claimed that his companion, Boblit, actually killed the victim. 
Brady v. Maryland, 373 U.S. 83, 84 (1963). Before trial, Brady moved to discover any statement made by 
Boblit. Id. Despite Brady’s request, the prosecution did not disclose a statement in which Boblit admitted 
having killed the victim. Id. The Maryland Court of Appeals held that the prosecution’s failure to disclose 
the statement violated due process, and remanded for reconsideration of Brady’s punishment, but not his 
guilt. Id. at 85. In affirming, the United States Supreme Court ruled that the prosecutor’s suppression of 
evidence requested by the defendant violated due process on the issue of punishment because prosecutors 
must disclose all evidence that ”tend[s] to exculpate [the defendant] or reduce the penalty.” Id. at 87, 88. 
On the issue of guilt, the Court rejected Brady's request for a new trial. Agreeing with the Maryland court, 
the Supreme Court indicated that Boblit’s statement would have been inadmissible on the issue of guilt at 
Brady’s trial because “nothing in it could have reduced the appellant Brady’s offense below murder in the 
first degree.” Id. at 88. In dictum, however, the Court indicated that if the requested evidence had been 
“favorable” to the defense on the issue of guilt, the prosecutor’s failure to disclose it would have violated 
due process. Id. at 87. The Court did not explain how Boblit’s statement might have been “favorable” to 
Brady. Nonetheless, by using this term as shorthand for the language “nothing in it could have reduced the 
appellant Brady’s offense below murder in the first degree,” the Court may have indicated that it wanted 
prosecutors to disclose evidence relevant to lesser guilt-related issues such as burden of proof, guilt of lesser 
included offenses, or degree of guilt. Thus because it also equated the disclosure test of “tends to exculpate 
the defendant” with the test “favorable on the issue of guilt,” the Court may have implied that “exculpate” 
should include lesser guilt-related issues. But cf. note 373 supra (discussing United States v. Agurs, 427 
U.S. 97 (1976)).

The House Subcommittee’s discussion about the meaning of “exculpate” 
only adds to the confusion. During the markup sessions, various Subcommit
tee members used the word “exculpate” without explaining what they 
understood it to mean. Nonetheless, the Subcommittee’s desire to change the 
result in a case like Donnelly, which was the only case and the only factual 
setting discussed during the markup sessions, suggests that the Subcommittee 
expected the statement to replace the declarant for the defendant as the sole 
culprit in a single-person crime. Whether the Subcommittee intended that 
only statements offered for that purpose would be admissible, however, is 
problematic because of its discussion of the “Bruton sentence.” Unlike the 
Advisory Committee, which in the Preliminary and Revised Drafts chose to 
exclude purported penal interest statements offered by the Government 
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against the accused because they were not against interest, the Subcommittee 
decided to exclude such statements because it felt Bruton constitutionally 
mandated this result. In Bruton a coparticipant’s statement implicated the 
defendant in a crime.384 Such a statement could not have been a confession 
that substituted the declarant for the defendant because it merely added a 
second culprit to the crime. Thus, if the Subcommittee truly had intended to 
limit admissibility of defense-offered statements to those that substitute the 
declarant for the defendant in a one-person crime, it would have had no 
reason to include the “Bruton sentence” in the rule because Bruton-type 
statements already would have been excludable under a narrow interpretation 
of “exculpate.” No explicit evidence, however, supports the inference that the 
Subcommittee did not intend such a narrow interpretation of “exculpate.”

B. THE “REASONABLE MAN” TEST

Rule 804(b)(3) provides that a statement is against interest if “a reasonable 
man in [the declarant’s] position would not have made the statement unless he 
believed it to be true.”385 The “reasonable man” test was adopted only after a 
spirited exchange between the Department of Justice and the Advisory 
Committee. In its first letter to the Advisory Committee, the Department of 
Justice argued that a court should be free to evaluate the understanding of 
either the specific declarant or the “reasonable man” with respect to a 
statement’s disserving possibilities.386 It repeated this argument in its objec
tions to the Revised Draft.391 The Advisory Committee rejected the Depart
ment of Justice’s objection, defending the “reasonable man” approach as 
being the only viable test courts could employ.388 The Advisory Committee’s 
position prevailed when the Department did not press its objection during the 
congressional hearings and when neither the House of Representatives nor 
the Senate discussed the propriety of the “reasonable man” approach.

The Department of Justice never explained why it thought the subjective 
analysis of the declarant’s understanding would lead to a different result than 
an objective inquiry. More importantly, the Advisory Committee did not 
explain either whether a court could consider the declarant’s subjective 
understanding of the penal interest significance of his statement or how courts 
should interpret the Committee’s ambiguous order to determine the under
standing of a “reasonable man in [the declarant’s] position.”389

Courts might interpret the “reasonable man” test in three ways. First, a 
court might ignore the declarant’s subjective understanding and ask only

384. Bruton v. United States, 391 U.S. 123, 124 (1968).
385. Fed. R. Evid. 804(b)(3).
386. Justice’s First Letter, supra note 63, at 35.
387. Justice’s Second Letter, supra note 75, at 33,657. The Department of Justice shifted its attack in 

commenting on the Revised Definitive Draft, arguing that penal interest statements should be deleted from 
the rule because “(i]t is virtually impossible to determine whether an individual who makes a statement 
knows at the time of the declaration that the statement would subject him to . . . criminal liability.” 
Justice’s Third Letter, supra note 130, at 48.

388. Professor Cleary wrote: “Since [the declarant] is required to be unavailable, his own testimony on 
the subject cannot be had, and it is unlikely that he would have made a declaration on the subject. 
Consequently, the only standard in actuality is the objective one, which the rule adopts." Reporter’s 
Comments Concerning Revised Draft, supra note 54, at 114d.

389. Fed. R. Evid. 804(b)(3).

i C.U. IS. E.VIV. OUH-(0;tOt-
1 C.U. IS. DV1U. OUHtOXJ;.

-.wy. I C.U. IS.. C.V1L1. OLM(OHO).
ir,u. IN. IL V ILL OUX+(D)(J).
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whether an ordinary person would recognize the disserving effect of his 
statement.390 Second, the court might explore what the declarant actually 
thought, but ignore his understanding if it is unreasonable.391 Finally, the 
court may admit the statement if the declarant thought the statement was 
against his interest, regardless of whether either the statement was in fact 
disserving or a normal person would have so thought.392 Linder the third

390 Professor Morgan adopts this approach. As evidence of this approach, Morgan even would 
exclude a statement the declarant thought was disserving when it was in fact self-serving. Morgan, supra 
note 43, at 477. Although he acknowledged that such a statement theoretically should be admissible, he 
thought that Model Code rule 509 would exclude it. He accepted the rule only because “practical 
considerations seem to furnish a sufficient justification for this result.” Id.

Courts that admit only statements unquestionably or distinctly against interest implicitly have chosen 
the first interpretation of the “reasonable man" test. In United States v. Brandenfels, 522 F.2d 1259 (9th 
Cir.), cert, denied, 423 U.S. 1033 (1975), for example, the declarant moved to Brazil to evade arrest for 
embezzlement. Id. at 1262. While there, he exonerated the defendant of complicity in the crime. The 
United States Court of Appeals for the Ninth Circuit held that the declarant’s statement was inadmissible 
because it was insufficiently against the declarant’s penal interest in that the statement only inferentially 
inculpated the declarant. Id. at 1263. The court also held that the statement was inadmissible under the 
against-pecumary interest exception because it was only the “natural accompaniment” of a criminal act. 
Id. In People v. Chapman, 50 Cal. App. 3d 872, 123 Cal. Rptr. 862 (Ct. App. 1975), the defendant, charged 
with murder, sought to introduce the declarant’s admission that he had shot someone and that the 
defendant had tried to break up the fight between the declarant and the victim. Id. at 877, 123 Cal. Rptr. at 
865. The court of appeals affirmed the exclusion of this exculpatory statement, inter alia, because it was 
not “distinctly" against the declarant's penal interest. Id. at 880, 123 Cal. Rptr. at 867. A “reasonable 
man" would not have thought it against penal interest. Id. at 878, 123 Cal. Rptr. at 866. Not surprisingly, 
under the first interpretation of the “reasonable man" test as adopted by these courts, a court probably 
would exclude any statement other than a confession.

391 This approach parallels the two-step analysis of whether the fourth amendment protects an 
individual in a particular situation. To determine whether the fourth amendment provides protection to the 
individual, the Supreme Court asks whether the party who moves to suppress evidence had a subjective 
expectation of privacy in the area searched and whether that expectation is objectively justifiable. See 
United States v. White, 401 U.S. 745, 751-52 (1971) (Government’s introduction against defendant of his 
implicating statement made to government informant who had concealed transmitter not violative of 
fourth amendment; defendant had subjective expectation of privacy, but expectation unreasonable because 
“one contemplating illegal activities must realize and risk that companions may be reporting to police”); 
Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J , concurring) (Government’s introduction 
against defendant of his statement implicating him in illegal transmission of wagering information by 
phone violates fourth amendment; defendant had subjective expectation of privacy, which Government 
unreasonably intruded upon by attaching electronic recording and listening device to telephone booth). 
Assuming that the first step is satisfied, the second step gives a court considerable discretion to grant or to 
deny fourth amendment protection. This discretion to ignore the defendant’s subjective expectation is 
perhaps justifiable under the fourth amendment because the rationale for the exclusionary rule, police 
deterrence, is a consideration independent of an individual’s subjective expectation. Similarly, the second 
interpretation of the “reasonable man” test would authorize a judge to exercise broad discretion under rule 
804(b)(3), but for the different rationale of avoiding the introduction of ostensibly unreliable evidence. 
Courts should reject the second interpretation of the “reasonable man" test and its broad grant of 
discretion. As long as the Government has an adequate opportunity to demonstrate a statement’s 
unreliability to the jury, the court should admit the statement. Thus, in United States v. Satterfield, 572 
F.2d 687 (9th Cir.), cert, denied, 439 U.S. 840 (1978), the trial court should have admitted the declarant’s 
statement because the Government might have convinced the jury that either the declarant never spoke or 
he fabricated the statement’s details. Id. at 693. For a discussion of Satterfield, see notes 403-09 infra and 
accompanying text.

392. One might analogize this interpretation to the method by which several courts have decided 
whether to invoke the rule excluding statements made during plea negotiations under former rule 410 of 
the Federal Rules of Evidence or rule 11(e)(6) of the Federal Rules of Criminal Procedure. These courts 
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approach, a court would exclude the statement if the declarant had not 
actually recognized its disserving effect, even if a normal person would have 
recognized it. Under this approach, the court would ask what the normal 
person would have thought only if it could not determine the declarant’s 
actual understanding.* 393

have held that the only relevant issue in this area is not a Government official’s actual authority, but the 
defendant’s perception of the Government official’s authority to bargain. See United States v. Herman, 544 
F.2d 791, 799 (5th Cir. 1977) (defendant, charged with robbery of post office and murder of post-office 
employee, made incriminating statements in connection with attempt to plea bargain with postal 
inspectors; statements inadmissible under rule 11(e)(6) because defendant incorrectly assumed inspectors 
had authority to plea bargain); cf. United States v. Stirling, 571 F.2d 708, 731 (2d Cir. 1978) (by 
implication) (defendant, charged with securities and mail fraud, accepted plea bargain with prosecutor and 
made incriminating remarks before grand jury on following day; statements admissible because defendant 
conceded he was not engaged in “discussion” to persuade prosecution not to indict; had intent existed, 
statement might be inadmisible under Herman), cert, denied, 439 U.S. 824 (1980); United States v. Brooks, 
536 F.2d 1137, 1139 (6th Cir. 1976) (defendant, charged with theft and possession of check from mails, 
called postal inspector and offered to plead guilty if given maximum of two-year sentence; without 
addressing apparent authority issue, court held statement inadmissible because attempts to open plea
bargaining fall within exclusionary rule for plea-bargain connected statements).

Under both amended rule 410 of the Federal Rules of Evidence and amended rule 11(e)(6) of the 
Federal Rules of Criminal Procedure, a court should admit only those plea-bargain statements made 
during discussions with a government attorney. Fed. R. Evid 410; Fed. R Crim. P. 11(e)(6). Thus, these 
rules now implicitly reject the view that the defendant’s perception of a government official's authority to 
bargain is the only significant issue raised in these types of cases.

393. Jefferson thought “[sjtrict logic” required the third approach. Jefferson, supra note 35, at 22. Like 
Professor Cleary, however, he doubted that evidence of what the declarant had thought would exist very 
often. Id. Thus, he accepted the objective reasonable man approach for practical reasons, subject perhaps to 
proof by the opponent that the declarant in fact had not thought his statement disserving. Id. at 23. 
Professor Moore agrees “to the extent that there is evidence to indicate the subjective state of the 
declarant’s mind, that evidence should be given great weight." 11 Moore, supra note 9, (| 8O4.O6(3)[3], at 
VIII-284. Professor Moore’s examples, however, concerned instances in which the declarant did not 
believe his statement was disserving rather than when he did think so. Id.

394. Indeed, Wigmore never mentioned the “reasonable man” issue in discussing the penal interest 
exception.

395. When coupled with a subjective interpretation of the "reasonable man" test, the view of “against 
interest” that admits statements if they have litigation significance may exclude more statements than 
would the other, usually more restrictive interpretation of against interest. Professor Morgan apparently 
rejected this approach, implicitly fearful that courts might exclude even the most frank confessions because 
many declarants probably are insufficiently sophisticated to understand the litigation significance of their 
allegedly disserving statements. Morgan, supra note 43, at 456. Morgan thought a subjective view of the 
“reasonable man” test was more compatible with a strict “against interest" interpretation. In his view, even 
though a declarant might not recognize the evidentiary significance of his statement, he surely would
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Choosing among these three approaches is complicated by other considera
tions. First, a necessary interplay exists between the definition of “against 
interest” and the meaning of the “reasonable man” test. If courts define 
“against interest” strictly, as do Wigmore, Morgan, and rule 509(1) of the 
Model Code, the “reasonable man” test would be of little concern because a 
declarant’s statement would have to be so clearly against interest that no 
person could overlook its disserving quality.394 If, however, in defining 
“against interest,” courts follow Jefferson and consider the litigation signifi
cance of the statement, a question of fact arises. These courts then must 
ascertain how a “reasonable man” would assess the likelihood that witnesses 
would report his statement and that he then would be prosecuted, convicted, 
and punished.395 In answering this question, a court also must decide whether 
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it should examine the sophistication of the declarant. A police officer, an 
attorney, or even an experienced criminal, for example, is more likely than a 
normal person to recognize the potentially disserving effect of certain sorts of 
statements.396 Similarly, a sophisticated declarant, unlike the average person, 
might better recognize that certain sorts of statements probably are not 
disserving.397

realize the seriousness of his statement, and because of this realization, a court should find his statement 
trustworthy. Id. If a court, like Morgan, wanted to avoid the problem posed above, it also could combine 
the "litigation significance” approach to penal interest with the objective “reasonable man” test.

396. For example, only an experienced defendant might understand the disserving effects of a statement 
in a jurisdiction that has a “presumption of possession from the opportunity to control” doctrine. If the 
police, for example, found narcotics under the front seat of an automobile and the unsophisticated 
defendant stated, “I was in the front seat and [my codefendant] was in the back seat," he probably would 
not understand the criminal implications of his statement. Cf. County Court v. Allen, 442 U.S. 140, 163 
(1979) (upholding state statute providing that presence of firearm in vehicle presumptive evidence of illegal 
possession by all persons in vehicle).

397 Privileged statements provide the best examples. A declarant, for example, might know of the 
spousal immunity or husband-wife communication privileges or of other privileges, such as the reporter’s 
shield for confidential sources, that are not recognized in all jurisdictions. Nonetheless, courts have been 
quick to find privileged statements not against interest. In United States v. Hoyos, 573 F.2d 1111 (9th Cir. 
1978), for example, the United States Court of Appeals for the Ninth Circuit held that a declarant’s 
statement to his spouse was not against interest. Id. at 1115. Even though the declarant probably was 
unaware of the spousal immunity privilege, the statement “could have been suppressed at a subsequent 
criminal prosecution under a claim of the confidential marital communications privilege.” Id. Even if the 
spouse cannot testify against the declarant, a privileged communication may expose the declarant to 
prosecution. If the spouse reports the statement to the defense, as the wife did in Hoyos, for example, the 
defense may search for other evidence to implicate the declarant.

In contrast, if the listener tells the declarant the communication is privileged, the declarant probably 
will not anticipate that the statement might be used against him. Nonetheless, in this setting the declarant 
may speak more freely and honestly. Cf. United States v. Trejo-Zambrano, 582 F.2d 460, 464 (9th Cir.) 
(affidavit privileged; affiant assumed it could not be used against him), cert, denied, 439 U.S. 1005 (1978).

398. Cf. United States v. Atkins, 558 F.2d 133, 135 (3d Cir. 1977) (after overhearing declarant admit to 
having killed bank guard during robbery, witness reported statement to family of deceased, which then 
accompanied witness when he reported statement to police), cert, denied, 434 U.S. 1071 (1978). The 
proponent under other circumstances might argue that if a witness who recognized the penal interest effect 
of the statement had communicated that understanding to the declarant and if the declarant did not then 
retract or qualify the statement, he arguably acknowledged that he understood the significance of his 
statement.

399 Evaluating whether the statement was against interest in terms of the prosecutor’s constitutional 
duty to disclose it, however, probably is too narrow an interpretation of the “reasonable man” test. Under 
this interpretation, the prosecutor might take the improperly narrow position that only confessions that 
substitute the declarant for the defendant create a reasonable doubt and trigger the constitutional duty to 
disclose. See United States v. Agurs, 427 U.S. 97, 112 (1976) (using word “exculpate,” which implies issue 
of guilt or innocence, to describe subject of reasonable doubt; test for disclosure is whether admitted 
evidence creates reasonable doubt that it did not otherwise exist). On the other hand, prosecutors might 
object that their willingness to provide information to the defense should not be the test because they often 
disclose evidence when they believe disclosure is not constitutionally advised. Cf. id. at 108 (suggesting that 
because disclosure standard inevitably imprecise, “prudent prosecutor will resolve doubtful questions” 
about importance of evidence “in favor of disclosure”). For a further discussion of Agurs, see note 373 
supra. See also note 383 supra (discussing Brady).

Second, the relevance of a witness’ evaluation of a statement’s significance 
complicates the choice between the three “reasonable man” tests. The person 
who heard the declarant speak, for example, might report the statement 
because he thought it either would implicate the declarant or would assist the 
defendant.398 In another setting, the Government might think that it was 
constitutionally obliged to disclose such a statement to the defendant.399 On 
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the other hand, the Government might argue that a statement is not against 
the declarant’s interest because it would never prosecute the declarant, no 
matter what he had said. The Government may make this claim when the 
declarant is a valuable informant, if he is serving a long prison term on a 
different charge, if he is too difficult to arrest, or if his statement is privileged. 
If third persons make these sorts of assessments, would the “reasonable man” 
similarly understand the effect of the declarant’s statement?

The Advisory Committee did not discuss either complicating factor or 
select one of the three approaches as the proper way to interpret the 
“reasonable man” test. The third approach—investigating the declarant’s 
actual belief—is more consistent than the other two approaches with the 
Committee’s relaxation of the “against-interest” test and its desire to admit 
more penal interest statements than had common law courts.400 The Advisory 
Committee apparently chose the “reasonable man” test over a purely 
subjective test because it thought that the declarant’s unavailability to testify 
at trial almost always would foreclose judicial determination of his state of 
mind at the time he made the statement. Rules 509(1) and 63(10) adopted the 
“reasonable man” approach for the same pragmatic reason.401 In light of this 
analysis, rule 804(b)(3) does not forbid a court from investigating the 
declarant’s subjective understanding of his statement. Thus, a court should 
consider what the declarant thought when evidence of his understanding 
exists. A court, however, should not require a proponent to prove the 
declarant’s subjective understanding if no evidence of it exists or if the 
evidence is inconclusive.

400. However, the language of the rule, apparently directing the court to place itself in the declarant’s 
position but then to ask what a “reasonable man” would have thought, suggests that the second approach is 
the correct one. But the error of the second approach is suggested by comparison with the Model Penal 
Code’s provocation test for assessing the blame of a murderer. See Model Penal Code: Proposed 
Official Draft § 210.3 (1962) (“(1) Criminal homocide constitutes manslaughter when: . . . (b) a 
homocide which would otherwise be murder is committed under the influence of extreme mental or 
emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such 
explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the 
circumstances as he believes them to be”). The purpose of the two tests is different. The Model Penal 
Code’s test is designed to distinguish one type of murderer from another; the “reasonable man” would not 
always kill in the circumstances which prompted the murderer to kill. In contrast, the Advisory Committee 
did not intend rule 804(b)(3)’s “reasonable man” test to perform the same type of sorting function. It 
apparently chose the “reasonable man” test to excuse the defendant from proving what the declarant 
thought if no evidence of the declarant's understanding existed. The second approach improperly permits a 
skeptical court to dismiss evidence of the declarant’s understanding as unreasonable.

401. The comment to rule 509 provides: “To avoid the difficulty which would be caused by an inquiry 
into the declarant’s actual state of mind, the rule prescribes the test of the belief of the reasonable man in 
the position of the declarant.” Model Code of Evidence rule 509, Comment c (1942). Similarly, a 
commentator to rule 63(10) notes: “If the subjective motive of the declarant at the time of making the 
statement must be determined, the familiar reasonable man test is the best way to determine it. Seldom, if 
ever, will evidence of the actual state of mind of the declarant be available.” Hetland, supra note 301, at 
332. See also Kan. Civ. Pro. Code Ann. § 60-40j, Author’s Comments (Vernon 1965) (“reasonable man" 
test “practicable approach” to problem).

402. Ignoring what the declarant thought and asking instead what the “reasonable man" would have 
thought occasionally might help the defendant. In United States v. Bagley, 537 F.2d 162 (5th Cir. 1976), 
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The Advisory and Standing Committees’ unfortunate failure to explain the 
relevance of either the declarant’s subjective understanding or his sophistica
tion has resulted in several questionable judicial decisions,402 including United 
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States v. Satterfield^ and United States v. Brandenfels.403 404 In Satterfield the 
declarant, Merriweather, refused to repeat his exoneration of his codefendant, 
Satterfield, probably because of his previously expressed fear that he would 
thereby jeopardize his appeal.405 In affirming the trial court’s exclusion of 
Merriweather’s statements, the United States Court of Appeals for the Ninth 
Circuit noted the difficulty in determining whether a “reasonable man” 
would expect that his appeal would succeed and that the statement might 
therefore harm him.406 In the court’s view, no “reasonable layperson would 
have been confident of the success of the appeal” in this case because of the 
“inevitable uncertainty” of any appeal and because Merriweather had not 
alleged “blatant” error in his appellate brief.407 The court thought Mer
riweather’s expressed fear of jeopardizing his appeal was irrelevant because 
rule 804(b)(3) requires a court to analyze what a “reasonable man” in 
Merriweather’s position would have thought and not what Merriweather 
himself thought.408 The court of appeals’ analysis is doubly wrong. The 
average person would have expected, as Merriweather did, that exonerating a 
codefendant might jeopardize his appeal. Only a sophisticated declarant 
would recognize that an appellate court will not consider extra-record 
information.409 Moreover, Merriweather thought he had spoken against his 
penal interest, as demonstrated by his refusal to testify at Satterfield’s retrial.

cert, denied, 429 U.S. 1075 (1977), for example, the defendant testified that he agreed to deliver for the 
declarant a package containing valium to another prison inmate. Id. at 164. In fact, the package contained 
heroin. Id. The declarant’s cellmate was prepared to testify that the declarant had said that he erroneously 
gave the defendant heroin rather than valium. Id. The trial court excluded this statement, intimating that 
the declarant would not have expected his cellmate to repeat the statement. Id. at 165. The court of appeals 
disagreed, stating that no reasonable person would "falsely admit the commission of a serious crime to his 
cellmate, knowing that there was a chance, even if slight, that this admission could be used to convict him.” 
Id. The court, however, did not recognize that a prison inmate might reasonably assume that no fellow 
inmate would risk becoming a “snitch” by reporting such a statement either to the prison authorities or to 
the defense. Nonetheless, the court of appeals affirmed the exclusion of the statement because the defense 
had not satisfied the rule 804(b)(3) corroboration requirement. Id. at 168.

403. 572 F.2d 687 (9th Cir.), cert, denied, 439 U.S. 840 (1978).
404. 522 F.2d 1259 (9th Cir.), cert, denied, 423 U.S. 1033 (1975).
405. 572 F.2d at 690. Merriweather refused to testify at Satterfield’s trial even though the Government 

offered him immunity. Id.
406. Id. at 691.
407 Id. But cf. Witham v. Mabry, 596 F.2d 293, 297-98 (8th Cir. 1979) (rejecting argument that 

statement by convicted declarant could never be against penal interest; statement excluded, however, 
because defendant failed to establish that declarant was seeking post-conviction relief on ground of factual 
innocence when he spoke).

408. 572 F.2d at 691 n.l. Although the court did not explain why, it thought that Merriweather’s belief 
might be relevant to the question of corroboration. Id.

409. An admission like Merriweather’s nonetheless might influence an appellate court, sub silentio, in 
considering questions of plain or harmless error.

410. 522 F.2d 1259 (9th Cir.), cert, denied, 423 U.S. 1033 (1975).
411 Id. at 1260.
412. Id. at 1261-62.
413. Id. at 1262.

In United States v. Brandenfels,410 a similarly questionable decision by the 
United States Court of Appeals for the Ninth Circuit, the Government 
charged Brandenfels and Grove with multiple counts of fraud, embezzlement, 
and counterfeiting in a complicated business fraud.411 Grove fled to Brazil 
after the Government began investigating the crime.412 Before Brandenfels 
was indicted, he and his attorney interviewed Grove in Sao Paolo.413 During 
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this interview, Grove gave a tape-recorded statement exonerating Brandenfels 
of misconduct while Grove was president of the company.414 The court 
approved the trial court’s exclusion of Grove’s statement, reasoning that it 
was not “in a very real sense self-incriminatory and unquestionably against 
interest.”415 The court explained that the statement was not against interest 
because either Grove did not expect to be extradited or else he believed the 
evidence against him was so overwhelming that his exonerating Brandenfels 
could not further jeopardize his position.416

414. Id. at 1263 n.20. During this taped conversation, Grove said:

None of those people that are currently being interrogated by various federal agencies were in 
any way involved in any of those questionable transactions and I refer specifically to Martin 
Brandenfels . .. [who] was a mortgage loan customer .... As far as any of these people having 
any knowledge about how money was originated, who, in some cases the lenders were .... the 
only person that has knowledge of those facts is me ... .

Id. at 1263 n.10. Although the court of appeals thought this statement was “only marginally” and 
“indirectly” against Grove’s interest, the statement surely implicated Grove and would have been 
admissible if offered against him were he on trial. The Government did not extradite Grove until after 
Brandenfels had been convicted. I have been unable to determine whether Grove was tried and, if so, 
whether his statement was introduced against him.

415. Id. at 1264. The court also focused on the lack of corroborating circumstances required under rule 
804(b)(3) to support an exculpating penal interest statement. Specifically, the court pointed out that 
Grove’s statement was “less than spontaneous,” having been made four to six weeks after Grove fled to 
Brazil and spoken directly to one of the men sought to be exculpated. Id. The court also noted the 
conspicuous lack of corroboration for Grove’s statement and Brandenfels’ explanation by a third 
coindictee, Gnapp, who had never heard about the “promissory notes, deeds of trust, and mortgages” that 
Brandenfels allegedly signed to secure what he claimed to be a loan. Id.

416. Id. The court failed to recognize that if the statement had been admitted and Brandenfels had been 
acquitted, the statement might have increased the probability that the Government would have proceeded 
against Grove. The court also ignored the possibility that an implicated declarant reasonably would expect 
that whatever he said might damage his position, especially if he did not know what evidence the 
Government had or could gather against him.

417. The Supreme Court has not been alone in stretching the penal interest analysis to override a fourth 
amendment objection. In United States v. Carmichael, 489 F.2d 983 (7th Cir. 1973) (en banc), a panel of 
the United States Court of Appeals for the Seventh Circuit suppressed evidence found by the police at the 
time of the defendants’ arrest because it thought the complaint supporting issuance of the arrest warrant 
was defective. Id. at 985. Reversing, an en banc court held that a second hearsay statement by an 
unidentified informant in the complaint was sufficiently against interest to establish his reliability. Id. at 
986-87. In that complaint, a federal officer reported that “[t]he confidential informant told your 
complainant that he has seen these checks in the possession of one of the defendants and that the defendant 
who had possession told him that the checks would be given by Robert E. Carmichael to John Doe and 
then to T.W. Allen . . . .” Id. at 984 (footnote omitted). The en banc court inferred that the informant’s 
statement was reliable because it was against penal interest. Id. at 986. The court, however, did not explain 
why the statement was against the informant’s penal interest. It may have assumed, without basis in the 
record, that the informant was a coconspirator. Cf. United States v. Gavic, 520 F.2d 1346, 1350, 1351 n.8 
(8th Cir. 1975) (unidentified informant’s reliability inferrable from admission to affiant that he had seen 
illegal drugs in house that he occupied with defendant; statement against penal interest because “it at least 
implicated him in the crime of constructive possession of the contraband”). In fact, the informant might 
have instead learned of information about the crime without being criminally involved.

418. 415 U.S. 164 (1974).

mo. *13 U.S. 164 (1974).
mo. *13 U.S. 164 (1974).
mo. *13 U.S. 164 (1974).
mo. *13 U.S. 164 (1974).
mo. *13 U.S. 164 (1974).

In contrast to the Ninth Circuit, which narrowly interpreted the “reasona
ble man” test in Satterfield and Brandenfels, the Supreme Court has been 
quick to find statements against interest when they are offered by the 
Government to justify a search challenged on fourth amendment grounds.417 418 
In United States v. Matlock4™ the issue was whether Mrs. Graff had authority 
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to consent to a warrantless search of a room she claimed to share with the 
defendant.419 Because Mrs. Graff and the defendant were illegally living 
together under Wisconsin law, the Supreme Court reasoned that her state
ment was against her penal interest and that she had authority to give 
consent.420 In addition to the questionable logic of inferring authority to 
consent from a statement against interest, the Court based its conclusion on 
an expansive analysis of what is against interest. The Court did not argue that 
Mrs. Graff knew that cohabitation was a crime,421 that the officer informed 
her of the possible against-interest effect of her statement, or that the state had 
ever prosecuted anyone for cohabitation. Furthermore, the Court failed to 
relate the against-interest effect of her statement to the crime about which the 
police were questioning her, a nexus that is found in Satterfield, Brandenfels, 
and almost every case involving a penal interest statement arising under rule 
804(b)(3).422

419. Id. at 167. The district court found that the searching officers reasonably could have assumed 
before the search that facts existed which would render the consent binding on Matlock, the defendant. Id. 
Nonetheless, the district court ruled that the Government failed to satisfy a second requirement of showing 
Mrs. Graff’s actual authority to consent for Matlock because the only proof of her authority was her 
inadmissible hearsay statements. Id. at 167-68.

420. Id. at 177.
421. A Wisconsin statute made it illegal to "[ojpenly cohabit . . . with a person he knows is not his 

spouse under circumstances that imply sexual intercourse.” Id. at 176 n.13. Mrs. Graff admitted that she 
had lived with the defendant in Florida for several months. Id. at 176. The record, however, does not 
indicate that cohabitation was a crime in Florida, a fact that might have increased the likelihood that Mrs. 
Graff knew her statement might expose her to criminal liability. Florida in fact does have such a statute, 
but it apparently outlaws cohabitation only if it is coupled with sexual intercourse. See Fla. Stat. Ann. § 
798-02 (West 1976) (prohibiting only lewd and lascivious cohabitating by unmarried couples). The Court 
baldly concluded that “[cjohabitation out of wedlock would not seem to be a relationship that one would 
falsely confess.” 415 U.S. at 176. That Mrs. Graff invoked the fifth amendment at the motion to suppress 
hearing, id. appendix at 22, however, supports the Court’s conclusion that her statement was against 
interest. Predictably, the Court did not mention this fact in its opinion.

422. For a discussion of two cases in which a court did not find such a nexus, see notes 275 & 291 supra 
and accompanying text.

423. 403 U.S. 573 (1971).
424. Id. at 583. Associate counsel for the House Subcommittee mentioned that the Supreme Court’s 

decisions dealing with the existence of probable cause in search warrants based on statements against the 
maker’s penal interest confirmed the Supreme Court’s willingness to recognize the penal interest exception. 
Markup Session, June 5, 1973. He read these decisions as representing “a movement to cut back on the old 
Donnelly case.” Id.

425. 403 U.S. at 575.
426. Id. at 583.
427 Id. The Court noted: “Admissions of crime, like admissions against proprietary interest, carry

In United States v. Harris423 the Supreme Court found that an unidentified 
informant’s statement, included in an affidavit as support for a search 
warrant, was against the informant’s penal interest424 on a showing arguably 
less convincing than that in Matlock. According to the affiant in Harris, the 
informant admitted both purchasing illegal whiskey from the defendant on 
several occasions within a two-year period preceding his tip to a federal agent 
and seeing others drink illegal liquor on the defendant’s premises.425 The 
Court concluded that the informant was reliable because of the penal interest 
effect of his statements.426 In the Court’s view, “[cjommon sense . . . would 
induce a prudent and disinterested observer to credit these statements. People 
do not lightly admit a crime and place critical evidence in the hands of the 
police in the form of their own admissions.”427 Although the Court’s
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observation is generally correct,428 its accuracy was not demonstrated in the 
Harris record. The Court implicitly acknowledged this when it said that even 
if the informant had been paid for his information or “promised a ‘break’,”429 
these interests “would not eliminate the residual risk and opprobrium of 
having admitted criminal conduct.”430 The record does not reveal where, 
when, or why the informant spoke or whether the informant feared that his 
statement would result in prosecution.431 The record also does not indicate the 
informant was aware that he had “confessed” to the crime of either possessing 
or purchasing unstamped liquor. The Government’s failure to raise the 
against-penal interest argument in support of the informant’s reliability432 also 
underscores the Court’s eagerness to find the informant’s statement against 
penal interest. The Government might have feared that an expansive interpre
tation of penal interest by the Supreme Court might rebound against the 
Government if lower courts then could admit similar statements on such a 
weak foundation when offered by defendants.433

their own indicia of credibility—sufficient at least to support a finding of probable cause to search.” Id.
428. Had the Ninth Circuit made the same observation in Satterfield and Brandenfels, it would have 

reached different results in both cases.
429. 403 U.S. at 583.
430. Id. at 584.
431. In all likelihood the Harris informant thought that he could protect himself only by implicating 

the defendant, a danger quite different from that which the Department of Justice thought inheres in 
statements made by prison inmates or by the defendant’s friends. In the Department of Justice’s view, such 
parties risk nothing by confessing in an attempt to help the defendant. See Justice’s First Letter, supra note 
63, at 33 (claiming these situations “fraught with the possibility of contrivance or of unfounded 
braggadocio”). Indeed, the affiant in Harris might have fabricated the existence of either the informant or 
the conversation. In the fourth amendment area, a defendant might learn less information about the 
informant by cross-examinating the affiant during a suppression hearing than the Government might learn 
about the unavailable declarant by cross-examining the reporting witness during the defendant’s trial. The 
Government probably will learn more because at the suppression hearing it can object to defense questions 
designed to identify either the informant or the context in which he spoke. Cf. Prop. Fed. R. Evid. 510, 
reprinted in Supreme Court Draft, supra note 1, at 255-56 (detailing when Government must disclose 
informant’s identity).

432. 403 U.S. at 594 (Harlan, J., dissenting).
433. In Matlock and in Harris, however, the Court acknowledged that Donnelly might prevent the 

Government from introducing penal interest statements at the defendant’s trial. United States v. Matlock, 
415 U.S. 164, 177 (1974); United States v. Harris, 403 U.S. 573, 584 (1971).

434. See United States v. Matlock, 415 U.S. 164, 177 (1974) (statement likely inadmissible at trial under 
proposed rule 804(b)(3) of Supreme Court Draft only because declarant probably available to testify); 
United States v. Harris, 403 U.S. 573, 584 (1971) (Donnelly’s implication that statements against penal 
interest without value and per se inadmissible partially rejected in proposed rule 804(b)(3) of Revised 
Draft). Although the House had approved the Subcommittee’s change to rule 804(b)(3) by the date of the 
Matlock decision, the Court’s opinion referred to the rule as rule 804(b)(4), 415 U.S. at 177, which was its 
number in the Supreme Court Draft. It is thus fair to conclude that the Court referred to the Supreme Court 
Draft's version of the rule. In any event, only the corroboration requirement, not the definition of penal 
interest, changed from the Supreme Court Draft to the version adopted by Congress. The Matlock Court 
did not discuss either corroboration requirement.

uiu nui uiscuss eitner corroboration requir 
uiu uui uiscuss eitner corroboration requir 
uiu uui uiscuss eitner corroboration requir 
uiu uui uiscuss eitner corroboration requir 
uiu uui uiscuss eitner corroboration requir

In interpretating rule 804(b)(3) courts should not disregard Matlock and 
Harris merely because the Government offered the statements in those cases 
to establish probable cause rather than the defendant’s guilt or innocence. 
First, in both cases the Court suggested the statements would be admissible 
under the then-pending version of rule 804(b)(3).434 Second, the defendant’s 
practical “burden” of dispelling guilt at trial surely is no greater than the 
Government’s burden in establishing probable cause in the fourth amendment 
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context. Finally, the Supreme Court’s willingness to find a statement against 
interest in circumstances that would have troubled the courts of appeals in 
Satterfield and Brandenfels is convincingly demonstrated by its decision in 
Dutton v. Evans.435

In Dutton the Government charged Evans, Williams, and Truett with 
murdering three police officers.436 At Evans’ separate trial the Government 
introduced Williams’ comment, reportedly made while Williams was in jail 
awaiting his own trial, that “[i]f it hadn’t been for . . . Alex Evans, we 
wouldn’t be in this now.”437 In his habeas petition, Evans argued that the 
court, by admitting Williams’ statement, violated his sixth amendment right 
of confrontation.438 Justice Stewart, writing for a plurality of the Court,439 
rejected that argument on two grounds. Not only had Evans had the 
opportunity to test the witness’ report of Williams’ statement,440 but also 
Williams’ statement was trustworthy because it was against his penal 
interest.441 Williams’ statement, however, is ambiguous: Did he mean that 
Evans murdered the victims or, instead, that Evans’ earlier conduct, separate 
from his involvement in the crime charged, precipitated the prosecution? In 
either case, a statement that included a description neither of the crime nor of 
Williams’ involvement required an imaginative inference to find its disserving 
effect. The Court, nonetheless, characterized Williams’ statement as against 
his penal interest, thereby demonstrating that it interprets the penal interest 
and the “reasonable man” tests less restrictively when the Government offers

435. 400 U.S. 74 (1970).
436. Id. at 76.
437. Id. at 77. Shaw, a fellow prisoner, testified that Williams made this comment in response to Shaw’s 

question, “How did you make out in court?” Id.
438. Id. at 76. The prosecution did not show that Williams was unavailable to testify at trial. Id. at 102 

(Marshall, J., with Black, Douglas & Brennan, JJ , dissenting). Defense counsel did not subpoena Williams, 
apparently believing that Williams would invoke the fifth amendment. Id. at 102 n.4. If Williams was 
available, the statement could not have been admitted under rule 804(b)(3). The Court, however, discussed 
the admissibility of Williams’ statement in constitutional rather than in evidentiary terms. Id. at 83 
(opinion of Court).

439. Chief Justice Burger and Justices White and Blackmun joined Justice Stewart’s opinion. Justice 
Harlan concurred separately in the result. Justice Marshall, joined by Justices Black, Douglas, and 
Brennan, dissented.

440. 400 U.S. at 88. The plurality concluded that the opportunity to cross-examine Shaw, the reporting 
witness, satisfied any confrontation clause requirement with respect to Shaw’s testimony. Id. This 
conclusion confirms the error of excluding a penal interest statement on the ground that the reporting 
witness is lying, as the Ninth Circuit essentially did in Satterfield. See notes 237-43 supra and 
accompanying text (discussing Satterfield'). Both Justice Marshall, 400 U.S. at 103 & n.5 (Marshall, J., with 
Black, Douglas & Brennan, JJ., dissenting), and the court of appeals, Dutton v. Evans, 400 F.2d 826, 828 
n.4 (5th Cir. 1968), rev'd, 400 U.S. 74 (1970), doubted that Williams had made the statement attributed to 
him. The court of appeals described the setting:

[Shaw] testified that Williams was talking to him in a normal voice through a ten-by-ten 
plate-glass window in a prison hospital door, while Williams was lying on a bed in the room 
and Shaw was standing in the hall. Shaw had stated in the Williams trial that the window was 
covered only by wire mesh. The fact that it was covered by a pane of plate glass was brought 
out in Evans’ trial. Moreover, evidence was submitted but rejected by the trial court which 
tended to show that Shaw’s testimony may have been compensation for a respite from the dull 
routine of prison life.

400 F.2d at 828 n.4. No wonder the court characterized Shaw’s account as “somewhat incredible.” Id.
441. 400 U.S. at 89.
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the statement than do many courts of appeals when the defendant offers the 
statement.

How, then, should a court determine what “a reasonable man in the 
[declarant’s] position” would have thought? A court should admit the 
statement if the declarant said that he thought his statement was against his 
interest, even if he was mistaken on an objective assessment. In the absence of 
such a statement by the declarant, a court must consider the available 
circumstantial evidence of the declarant’s state of mind. Thus, the court must 
evaluate the facts stated, the declarant’s sophistication, the information 
available to him concerning his criminal exposure, his relationship to the 
defendant,442 and the context in which he made the statement.

If the declarant’s statement approaches a confession or if it is recorded,443 
sworn to,444 or written in the presence of others or in response to a request,445 
the declarant should recognize the gravity of his actions and the likelihood 
that his statement will be reported to the police or to the defense. Similarly, 
when the declarant speaks to a police officer,446 to defense counsel or the 
defendant,447 or to a friend or a relative of the defendant,448 he should be

442. Understandably, a court might suspect that a defendant’s friends or relatives might claim 
responsibility when the defendant faces a harsher punishment (a multiple-offender sentence, for example) 
than they would face (probation or an opportunity for diversion, for example). Cf. Vaughn v. United States, 
367 A.2d 1291, 1293 (D.C. 1977) (even though defendant’s girlfriend testified against advice of counsel that 
she placed foil packets in defendant’s sock without his knowledge and she informed police to obtain 
revenge, defendant aware drugs in his possession).

443. See Chambers v. Mississippi, 410 U.S. 284, 287, 299-302 (1973) (declarant gave signed, sworn 
confession to defense counsel; statement admissible). But cf. United States v. Brandenfels, 522 F.2d 1259, 
1263-64 (9th Cir.) (declarant made statement on tape to defense attorney and defendant, who flew to Brazil 
to interview declarant; statement inadmissible), cert, denied, 423 U.S. 1033 (1975).

444. See Chambers v. Mississippi, 410 U.S. 284, 297 (1973) (to extent declarant’s sworn confession 
tended to incriminate him, it tended to exculpate defendant). But see United States v. Metz, 608 F.2d 147, 
157 (5th Cir. 1979) (sworn statement given to defense counsel excluded; corroboration test of rule not met 
when statement made in nonadversarial setting), cert, denied, 101 S. Ct. 80 (1980).

Far-sighted defense counsel might seek permission to depose a declarant whom counsel fears may later 
become unavailable through flight or assertion of the fifth amendment privilege. See Fed. R. Crim. P. 15 
(in "exceptional circumstances” court may order deposition upon motion and notice to parties). Deposing 
a declarant serves two purposes. First, the formality of the proceeding increases the likelihood the 
declarant understands what he risks by speaking. Second, rule 804(a)(5) of the Federal Rules of Evidence 
provides that the proponent of a statement of an absent declarant establishes the declarant’s “unavailabili
ty” by attempting to obtain his "attendance or testimony ... by process or other reasonable means.” Fed. 
R. Evid. 804(a)(5). If the defendant’s fifth amendment protection does not forgive his failure to obtain the 
declarant’s “testimony,” defense counsel should try to depose a declarant who is willing to speak.

445. See Thomas v. State, 186 Md. 446, 452, 47 A.2d 43, 46 (1946) (written confession by declarant 
admissible); State v. Abrams, 72 N.J. 342, 345, 370 A.2d 852, 854 (1977) (Conford, J., concurring and 
dissenting) (statement in writing should be given some weight). But see United States v. Oropeza, 564 F.2d 
316, 325 (9th Cir. 1977) (even though declarant wrote statement while in jail cell, statement excluded), cert, 
denied, 434 U.S. 1080 (1978).

446. The Department of Justice has conceded that a court may admit a confession given to a police 
officer before the defendant’s arrest. See Justice’s First Letter, supra note 62, at 34.

447. Cf. United States v. Benveniste, 564 F.2d 335, 341 (9th Cir. 1977) (statement made to private 
investigator should have been admitted). But cf. United States v. Metz, 608 F.2d 147, 157 (5th Cir. 1979) 
(sworn statement to defense counsel excluded), cert, denied, 101 S. Ct. 80 (1980); United States v. Oropeza, 
564 F.2d 316, 325 (9th Cir. 1977) (statement written by declarant while in jail cell excluded), cert, denied., 
434 U.S. 1080 (1978); United States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir.) (statement made to 
defense counsel and defendant excluded), cert, denied, 423 U.S. 1033 (1975).

448. Cf. United States v. Goodlow, 500 F.2d 954, 958 (8th Cir. 1974) (trial court should not necessarily

uj. united States v. Goodlow, 500 F
■wa. uj. united States v. Goodlow, 500 F
w. uj. United States v. Goodlow, 500 F
ws. uj. united States v. Goodlow, 500 F
wa. uj. united States v. Goodlow, 500 F 
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cognizant of his statement’s possibly disserving effect.449 A declarant should 
be wary of speaking to a police officer who is interested in solving the crime or 
to defense counsel and the defendant’s friends or relatives, all of whom are 
interested in finding any information that might help the defendant, especially 
when that person searches out the declarant to obtain his statement. In either 
case, the declarant should recognize that the listener wants to learn what the 
declarant knows of the incident.450

exclude statement when witnesses who would testify to statement included defendant, defendant’s wife, 
and defendant’s close friend). But cf. United States v. Hughes, 529 F.2d 838, 841 (5th Cir. 1976) (statement 
made to defendant’s brother excluded).

449 The declarant should be especially cognizant of the possibly disserving effect of his statement if 
someone warns him about the possible significance of his statement.

450. An exception might be a crime, like statutory rape, to which the defense of “consent” does not 
apply. Because this defense is one that the normal person might expect a court will apply, an unwilling 
declarant might not realize that he has committed a crime. The House Subcommittee discussed only this 
penal interest question. See note 317 supra (one Subcommittee member worried that prosecutor easily 
might obtain admission about sexual contact from declarant unaware that admission would satisfy one 
element of statutory rape crime).

451. This example has divided the courts. Compare United States v. Hoyos, 573 F.2d 1111, 1115 (9th 
Cir. 1978) (because statement to close friend, declarant had no reason to fear friend would report it; friend 
reported statement only after declarant’s death) and Sussex Peerage, 8 Eng. Rep. 1034, 1044 (1844) 
(because statement made to son, declarant had little reason to fear son would repeat it) with Green v. 
Georgia, 442 U.S. 95, 97 (1979) (per curiam) (even though statement to friends, trial court should have 
admitted it) and Chambers v. Mississippi, 410 U.S. 284, 300-02 (1973) (even though statement to friends, 
trial court should have admitted it). See also Model Code of Evidence rule 509, Comment c (1942) 
(that statement made to acquaintance irrelevant); Cleary Memorandum, supra note 112, at 7-8 (declarant’s 
statement to acquaintance admitting guilt and implicating defendant is less likely to be against interest 
when made in custody than when declarant has nothing to gain by exonerating defendant).

452. Examples include an informant, a bartender, an eavesdropper, or a cellmate. These persons 
nonetheless might report the statement. Cf. United States v. Atkins, 558 F.2d 133, 135-36 (3rd Cir. 1977) 
(declarant’s statement to X that he killed victim overheard by bystander who reported statement to 
victim’s family and police; conviction reversed because statement against interest), cert, denied, 434 U.S. 
1071 (1978); United States v. Bagley, 537 F.2d 162, 165 (5th Cir. 1976) (reasonable man would not falsely 
admit committing serious crime to cellmate if even remote chance that admission would be used against 
him), cert, denied, 429 U.S. 1075 (1977).

453. A court might exclude a statement when the declarant has confessed one crime in an attempt to 
avoid greater punishment for a separate crime. Compare People v. Moscatello, 114 Ill. App. 2d 16, 32, 34, 
251 N.E.2d 532, 539, 540 (Ct. App. 1969) (declarant's confession to robbery excluded because he was 
motivated to avoid extradition to be tried for murder) with Osborne v. Purdome, 250 S.W.2d 159, 163 (Mo. 
1952) (declarant’s implication of self and defendant admitted against defendant, despite declarant's 
statement that he confessed in hope of obtaining leniency because declarant realized he would receive some 
sort of punishment). In Moscatello the court hypothesized that the defendant spoke out of self-interest. 
People v. Moscatello, 114 Ill. App. 2d 16, 34, 251 N.E.2d 532, 534 (Ct. App. 1969). In Osborne the court 
ignored the declarant’s admission of self-serving interest. Both courts employed a flawed approach. See 
Note, Declarations Against Penal Interest, supra note 328, at 169-70 (hypothetical motive to falsify 
statement unsubstantiated by evidence not sufficient reason to exclude statement; courts should balance 
relative importance of self-serving and disserving interests to determine trustworthiness).

454. Trustworthiness is premised here in a manner consistent with the first interpretation of “against 
interest” discussed in this article. See notes 248-57 supra and accompanying text (discussing two historical 
approaches for defining “against interest”).

In contrast, when the declarant speaks either to a friend or relative451 or to 
someone unassociated with the Government or the defendant,452 he has less 
reason to fear that his statement will be reported.453 Although he may doubt 
that his statement will be reported, the declarant nonetheless might recognize 
the potentially disserving effect of the statement.454 Moreover, because he 
feels secure in speaking to such a person, he might be more likely to speak 
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truthfully. The more difficult instance occurs when the declarant might 
enhance his self-importance by claiming responsibility for the crime, as when 
he speaks in prison or in front of “street” acquaintances or a potential victim. 
A similar problem arises when the declarant implicates the defendant while 
speaking with a police officer. In this setting, the declarant might have 
attempted “to curry favor with the authorities.”455 Because juries are more 
likely to believe that the defendant has pressured the declarant to speak than 
that the Government has done so,456 courts should interpret the “reasonable 
man” test more rigorously when the Government offers such a statement.

455. Advisory Committee Note to Supreme Court Draft, supra note 1, at 328; see United States v. Love, 
592 F.2d 1022, 1025 (8th Cir. 1979) (declarant’s statement accusing defendant of transporting her across 
state lines to commit act of prostitution excluded because of probability that statement made in attempt to 
gain leniency); United States v. Gonzalez, 559 F.2d 1271, 1273 (5th Cir. 1977) (declarant’s grand jury 
testimony excluded because, once immunized, declarant could have been prosecuted only if he failed to 
implicate defendant).

456. See Rothstein, supra note 183, at 154 n. 151 (jury more sophisticated about possibilities of private 
coercion to obtain exculpatory statements than about analogous Governmental pressures to obtain 
inculpating statements). Because the Government need not corroborate the declarant’s inculpating 
statement as a condition of admissibility, a court should exclude the statement if the declarant could 
protect himself only by implicating the defendant.

One court excluded a defense-offered statement when the declarant said that he exonerated the 
defendant solely to avoid physical harm. United States v. Miller, 277 F. Supp. 200, 209-10 (D. Conn. 1967); 
accord, G. Lilly, An Introduction to the Law of Evidence 265 (1978) (arguing that rule 403 
authorizes judge to exclude such statements). A court should not exclude the statement on this ground, 
however, as long as the defendant satisfies the corroboration requirement and the Government had the 
opportunity to inform the jury of the reliability problem. See notes 704-07 infra and accompanying text 
(advance notification provides Government opportunity to challenge credibility of declarant).

457. Cf. United States v. Thomas, 571 F.2d 285, 288-90 (5th Cir. 1978) (during preliminary hearing
codefendant made statement implicating himself and exonerating defendant; exclusion of statement
reversible error).

The setting in which the declarant speaks also is important. When speaking 
in court,457 in defense counsel’s office,458 or at a police station, the declarant 
should recognize the potentially disserving effect of his statement. In these 
situations, the declarant should be on notice that because a crime has been 
committed, an investigation is underway, and another person has been 
accused or is suspected, his statement may be disserving.

Even if a statement is privileged, a reasonable person might still think it is 
against his penal interest. Of course, when the declarant believes that the 
listener cannot repeat the statement or when the listener tells the declarant 
that he will not repeat it,459 the “reasonable man” test is not met. In other 
settings, however, such as when the privilege is one not commonly recognized 
or when the declarant fears that the listener might report the conversation—a 
report that might trigger a police investigation of the declarant notwithstand
ing the listener’s inability to testify against the declarant—the privileged 
nature of the communication should not bar its admission.

Irrespective of the conditions under which the declarant made a statement, 
rule 804(b)(3) suggests that he (or the “reasonable man”) must recognize at 

458. Cf. Chambers v. Mississippi, 410 U.S. 284, 287 (1973) (statement made in defense counsel’s office 
admitted without objection).

459. Cf. Regina v. O’Brien, 76 D.L.R.3d 513, 519-21 (1977) (10 months after counsel’s client 
convicted, declarant confessed to counsel on understanding that statement would not be used against him 
that he, not defendant, committed crime; statement properly excluded as not against interest). See generally 
Ziff, supra note 256, at 168-71 (discussing O'Brien).

z-in, supra 
z-iii, supra 
zaii, supra 
z-ui, supra 
z.111, supra

note 256, 
note 256, 
note 256, 
note 256, 
note 256,

at 168-71 
at 168-71 
at 168-71 
at 168-71 
at 168-71

(discussing
(discussing 
(discussing 
(discussing 
(discussing
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the moment he spoke that his statement was against his penal interest. The 
language of the rule is ambiguous, providing that a statement is against 
interest if “at the time of its making” it “so far tended to subject” the 
declarant to criminal liability that a reasonable person would not have spoken 
unless he thought he was telling the truth. Standing alone, the language “at 
the time of its making” suggests that, although the statement must be against 
interest when spoken, the declarant might recognize its disserving aspect at 
some later point. However, the last clause of the rule’s first sentence—“a 
reasonable man in [the declarant’s] position would not have made the 
statement unless he believed it to be true”—appears to modify the language 
“at the time of its making” and to exclude a statement that the declarant 
recognizes as against his interest only later. Although the Advisory and 
Standing Committees did not discuss this issue, this interpretation is consist
ent with their desire to distinguish statements against penal interest from 
party admissions.

Arguably, this interpretation is too restrictive. Can we not infer that the 
statement was trustworthy if the declarant repeats his statement on a later 
occasion; if he acknowledges later that he recognized the disserving effect of 
what he said; or if he invokes the fifth amendment to defense questions about 
his statements, his culpability, or his knowledge of the defendant’s culpabili
ty? Although it did not explain why, the Department of Justice feared that 
repetition of the statement would justify its admission.460 Yet repetition does 
not necessarily establish reliability: The declarant may never recognize the 
significance of his statement.461 An inference of reliability does arise, however, 
when the declarant explicitly admits complicity, repeats facts rather than 
opinions, repeats precisely his earlier statement,462 threatens or implores the 
reporting witness not to reveal his earlier statement,463 demands immunity in 
testifying about his statement before a grand jury,464 or claims his earlier 
statement was true.465

460. Justice’s Third Letter, supra note 130, at 48.
461. The declarant might recognize when he speaks again, however, that his second statement is against 

his penal interest. This recognition would justify admitting the second statement, but not necessarily the 
first one. The defendant, of course, would want to introduce both statements so that each would reinforce 
the other. The first statement should not be excluded as cumulative.

462. Cf. Chambers v, Mississippi, 410 U.S. 284, 300 (1973) (repetition provides partial assurance of 
statement’s reliability). But cf. State v. Larsen, 91 Idaho 42, 48, 49, 415 P.2d 685, 691, 692 (1966) (although 
declarant repeated how and where he committed crime charged against defendant, several confessions 
excluded because not corroborated).

463. Cf. Chambers v. Mississippi, 410 U.S. 284, 292 (1973) (declarant urged witness not to “mess him 
up” by reporting confession).

464. Cf. United States v. Kelley, 480 F. Supp. 901, 903 (ED. Mo. 1979) (by implication) (unreasonable 
to conclude declarant recognized disserving nature of his statement, implicating himself and defendant, in 
part because he did not seek immunity before grand jury).

465. Cf. United States v. Carlson, 547 F.2d 1346, 1354 (8th Cir. 1976) (declarant’s grand jury testimony 
implicating defendant admitted when declarant said he testified truthfully during earlier grand jury 
testimony), cert. denied, 431 U.S. 914 (1977).

466. 572 F.2d 687 (9th Cir.), cert, denied, 439 U.S. 840 (1978).

Nonetheless, the United States Court of Appeals for the Ninth Circuit in 
United States v. Satterfield466 refused to consider the declarant’s later 
statements about what he understood to have been the effect of his earlier 
statement because the court thought that the proper inquiry is what a 
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“reasonable man,” not the actual declarant, would have thought.467 The 
Satterfield approach represents an overly literal interpretation of the rule’s 
language. This approach also illustrates the error of asking only what the 
“reasonable man” would have thought. The rule’s direction to consider the 
“reasonable man” assumes that the court has no evidence to infer what the 
declarant understood to be the effect of his statement. As indicated in the 
preceding section, the better approach evaluates the trustworthiness of 
whatever the declarant says he understood.468

467. Id. at 691 n.l (“test under Rule 804(b)(3) involves the perception of a reasonable person in 
[declarant’s] position, not of [declarant] himself’).

468. A declarant’s later explanation of what he understood to be the effect of an earlier statement is 
hearsay. Under rule 104(a), however, the court may consider any nonprivileged information, including 
hearsay, in determining whether to admit the earlier statement. Also, if the declarant recognizes his earlier 
statement was then against his penal interest, his present state of mind is admissible, see Fed R. Evid. 
803(3) (state of mind hearsay exception), if relevant to determining his understanding when he made the 
offered statement.

469. The declarant can invoke the privilege in response to incriminating questions. See People v. 
Chapman, 50 Cal. App. 3d 872, 877, 123 Cal. Rptr. 862, 865 (Ct. App. 1975) (declarant, who allegedly 
inculpated self and exculpated defendant, permitted to invoke fifth amendment).

470. Compare United States v. Benveniste, 564 F.2d 335, 341 (9th Cir. 1977) (although witness’ out of 
court statement standing alone not against penal interest, witness’ assertion of privilege at trial “lends 
strong support to conclusion that her testimony would tend to subject her to criminal liability") with Ryan 
v. State, 95 Wis.2d 83, 95 n.4, 289 N.W.2d 349, 354 n.4 (1980) (witness’ assertion of privilege cannot be 
used to bootstrap statement into evidence without further corroboration) and People v. Traylor, 23 Cal. 
App. 3d 323, 330-31, 100 Cal. Rptr. 116, 120 (Ct. App. 1972) (witness’ assertion of privilege does not mean 
that he realized that earlier statement to defense counsel against penal interest). Cf. United States v. 
Matlock, 415 U.S. 164 (1974) (app. at 22) (co-occupant’sassertion of privilege might provide basis to infer 
that she spoke against penal interest). When a witness’ reasons for asserting the privilege are unknown, a 
court has no basis for inferring guilt. The witness, for example, might be uncertain why the interrogator has 
asked a question. See E. Griswold, The Fifth Amendment Today 15-16 (1955) (arguing that 
witnesses interrogated by congressional investigative committee might invoke fifth amendment privilege to 
shield conduct that might be link in chain of proof of criminal charge against them). This concern, 
however, does not exist when defense counsel questions the declarant during the defendant’s trial because 
the declarant knows that his statement, his complicity, and the defendant’s involvement are at issue. Thus, 
Benveniste seems to be correct.

ucnvcmsie seems to oe correct. 
uKrtvcmsLe seems to oe correct. 
ucrivurusie seems to oe correct, 
xierixerusie seems to oe correct. 
uciivtrrusie seems to oe correct.

Similarly, a declarant’s assertion of his privilege against self-incrimination 
also should justify admitting his statement.469 Of course, such an assertion 
does not necessarily establish that the declarant understood the disserving 
nature of his statement when he spoke. He may have recognized the effect of 
his statement only upon later reflection or when alerted by the judge, the 
prosecutor, or his attorney. Although the privilege blocks the court from 
determining precisely what the declarant thought, the judge might be able to 
infer what the declarant understood to be the effect of his statement by 
questioning the declarant closely to ascertain his reason for asserting the 
privilege. By invoking the privilege, however, the declarant acknowledges 
that he believes that his earlier statement was in some sense against his 
interest. Arguably, that acknowledgement confirms the reliability of his 
statement and perhaps supports an inference that he understood the penal 
interest effect of his statement when he spoke.470 Moreover, a court should 
admit the statement regardless of the restrictions of rule 804(b)(3) when the 
declarant fails to testify because either the court or the prosecutor warned him 
about the potentially disserving effect of testifying about his earlier state
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ment471 or because the prosecutor refused to immunize the declarant, thereby 
forcing him to assert the privilege.472

471 See State v. Jamison, 64 N.J. 363, 376-78, 316 A.2d 439, 446-47 (1974) (trial court should not have 
appointed counsel for declarant who was prepared to exonerate defendant before speaking to counsel 
because such act encouraged declarant to invoke fifth amendment privilege).

472. See note 7 supra and accompanying text (discussing effect of Governmental grants of immunity on 
fact-finding process). For a discussion of the constitutional dimension of this issue, see note 835 infra.

473. Professor Moore made the same mistake. See 11 Moore, supra note 16, 8O4.O6(3)[2], at VIII-
281 (“In recognition of the supposed untrustworthiness of third-party confessions offered to exculpate an 
accused, the Supreme Court’s version required that such a statment be corroborated.”). Although 
impossible to trace with certainty, the demand for a corroboration requirement probably stemmed from a 
misinterpretation of Justice Holmes’ dissent in Donnelly and of early decisions that admitted penal interest 
statements. Because of the force of the Sussex Peerage and Donnelly, those courts that were willing to admit 
a particular statement usually detailed the circumstantial evidence that justified deviation from the 
common law’s refusal to recognize the penal interest exception, as in Hines v. Commonwealth, 136 Va. 
728, 735-43, 1 17 S.E. 843, 844-49 (1923). This judicial attempt to avoid an unfair result in a particular case, 
without rejecting precedent by recognizing a general penal interest exception, was probably misinterpreted 
to require corroboration in every instance, even after the courts and the legislatures became more willing to 
admit penal interest statements. See Note, Declarations Against Penal Interest, supra note 328, at 173 n.134 
(recent decisions have developed corroboration requirement by drawing upon arguments of early cases 
without recognizing that courts in some decisions relied upon corroboration primarily as additional 
indicium of trustworthiness to justify departing from precedent).

474. Although the Subcommittee advanced this reason in its report, see note 153 supra, it never 
discussed this particular issue during its markup sessions. Instead, the Subcommittee feared that most 
declarants were either friends or relatives of the defendant or prison inmates and thus were not 
trustworthy. Markup Session, June 5, 1973; Markup Session, June 12, 1973.

475. 4 Weinstein, supra note 16, 8O4(b)(3)[O3], at 804—103.
476 Id. Professor Moore, in contrast, correctly states that “Congress expanded upon the [corrobora

tion] requirement by adding stronger language ....”11 Moore, supra note 9, 804.06(3)[2], at VIII-281
Nonetheless, he fails to explain what the “stronger language” means other than that the standard for 
corroboration “must not be too high.” Id. at VIII-283.

477. 4 Weinstein, supra note 16, U 8O4(b)(3)[O3], at 804—104.

c. CORROBORATION

The Advisory and Standing Committees, which initially refused to include 
a corroboration requirement when the Department of Justice demanded one, 
added a “simple corroboration” test to the Revised Definitive and Supreme 
Court Drafts to appease Senator McClellan. During the hearings before the 
House Subcommittee, Judge Friendly and the Subcommittee members misun
derstood the Advisory and Standing Committees’ reason for adding the 
“simple corroboration” test. The Subcommittee mistakenly473 thought that 
the test was too vague, and they feared that the defendant could satisfy it by 
testifying to his own innocence,474 a way originally adopted by the Advisory 
Committee but later rejected by the Standing Committee.

This development of the rule’s corroboration requirement differs signifi
cantly from Judge Weinstein’s version. By tracing the evolution of that 
requirement in a neutral way, Judge Weinstein finds room to advance a 
revisionist interpretation of the burden that the rule imposes on the defend
ant. According to Judge Weinstein, the Standing Committee added the 
“simple corroboration” test to the Supreme Court Draft at the “suggestion” of 
Senator McClellan475 and then Congress merely “elaborated upon” the test.476 
He rejects interpreting the rule’s test in terms of the Government’s burden to 
corroborate the defendant’s confession,477 an analogy that the Department of 
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Justice and Senator McClellan first proposed, the Advisory Committee 
initially rejected, and the Standing Committee ultimately advanced. Instead, 
Judge Weinstein restates the requirement of the rule to read: “The court 
should only ask for sufficient corroboration to ‘clearly’ permit a reasonable 
man to believe that the statement might have been made in good faith and 
that it could be true.”478 In paraphrasing the rule, he implies that the rule 
demands less proof than would the confession analogy.479 Because Judge 
Weinstein was a member of the Advisory Committee, his decision to ignore 
congressional concern and reassert the original position of the Advisory 
Committee is perhaps understandable. Nonetheless, his historical explanation 
of the rule’s corroboration requirement and his interpretation of what that 
requirement demands are plainly wrong.480

In rejecting Judge Weinstein’s interpretation, one has not explained how a 
court should interpret the rule’s corroboration requirement. Throughout the 
development of the requirement, the Advisory and Standing Committees 
made little effort to explain what was to be corroborated and by what 
quantum of evidence. In its Note to the Supreme Court Draft, for example, 
the Standing Committee said only that the “simple corroboration” test 
“should be construed in such a manner as to effectuate its purpose of 
circumventing fabrication.”481 The vagueness of this explanation confirms 
both the Standing Committee’s reluctance to add the requirement and its 
apparent hope that the requirement would be meaningless.482

478. Id.
479. Judge Weinstein, for example, rejects the relevancy of Opper v. United States, 348 U.S. 84 (1954), 

in which the Supreme Court, id. at 90-92, explained the corroboration burden in introducing a defendant’s 
statement. 4 Weinstein, supra note 16, fl 8O4(b)(3)[O3], at 804—104 n.ll. The Standing Committee, 
nonetheless, cited Opper to explain the “simple corroboration" test. See Committee Response, supra note 
139, at 59. For a discussion of Opper, see notes 497-501 infra and accompanying text.

Wigmore also rejected the need for corroboration, never mentioning the word in his discussion of the 
penal interest exception. He characterized the analogous demand for corroboration of an accomplice’s 
statement as a condition of admissibility as “mere useless chaff,” 7 Wigmore, Evidence § 2059, at 440 
(Chadbourn rev. ed. 1978), a comment that Weinstein quotes for support. 4 Weinstein, supra note 16, fl 
8O4(b)(3)[O3], at 804—104. Wigmore only referred to independent evidence when he noted the need for it 
in determining whether the statement was truly against interest. 5 Wigmore, supra note 4, § 1468, at 346.

480. Judge Weinstein concludes that “[i]n effect, the test of Rule 403 is applicable.” 4 Weinstein, 
supra note 16, fl 804(b)(3)[03], at 804—105. Rule 403 authorizes the exclusion of relevant evidence whose 
“probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or 
misleading the jury Fed. R. Evid. 403. Using rule 403 as a guide would result in shifting the burden 
from the defendant in establishing the trustworthiness of the statement to the Government in establishing 
its untrustworthiness. Although this is the better judicial approach to rule 804(b)(3), Congress clearly did 
not intend that result. See Lowery v. Maryland, 401 F. Supp. 604, 607 (D. Md. 1975) (Judge Weinstein’s 
position incorrectly interprets congressional intent), aff d without opinion, 532 F.2d 750 (4th Cir.), cert, 
denied, 429 U.S. 919 (1977). The Subcommittee never discussed the relationship between rules 804(b)(3) 
and 403 during its markup sessions. The rule’s corroboration requirement, in fact, probably requires the 
reverse of rule 403: The defendant must establish, at the very least, that the probative value of the statement 
substantially outweighs the dangers listed in rule 403.

Judge Weinstein provides two examples to explain how a rule 403 test would work. If the proof were 
“undisputed” that the declarant “could not have been at the scene of the crime because he was in prison," 
the court should exclude his statement. 4 Weinstein, supra note 16,1] 804(b)(3) [03], at 804—104-05. In 
contrast, “if there is evidence that he was near the scene and had some motive or background connecting 
him with the crime,” the court should admit his statement. Id. at 804—105.

481. Standing Committee Note to Supreme Court Draft, supra note 1, at 327.
482. Several possible reasons might underlie the vagueness of this explanation. First, neither the

toz. several possible reasons might u
■toz. several possible reasons might u
■toz. several possible reasons might u 
toz. several possible reasons might u 
toz. several possible reasons might u
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During the Subcommittee’s hearings, the Standing Committee, in response 
to the Department of Justice’s objection to Chief Justice Burger that the 
“simple corroboration” test was unworkably vague, analogized the test to the 
Government’s burden in convicting a defendant by means of his or an 
accomplice’s statement. Earlier the Advisory Committee had rejected the 
Department of Justice’s analogy to convicting a person through his own 
statement. Prior to this time, however, no one had offered the analogy of 
convicting a defendant through his accomplice’s statement. Because no 
internal memoranda exist that explain the Standing Committee’s reason for 
offering both analogies, one cannot ascertain whether the Committee no 
longer agreed with the Advisory Committee’s earlier rejection of the confes
sion analogy, whether it was trying once again to mollify its critics, or 
whether it was trying cleverly to silence its critics by adopting their 
interpretative analogy. The second or third explanation appears to make more 
sense because neither analogy would have been easy to apply and because 
each might provide different answers to the several questions discussed below. 
During these hearings, the House Subcommittee never discussed how courts 
should interpret its version of the corroboration requirement, except in
directly by concluding that the trial court in Donnelly should have admitted 
the declarant’s statement.

What, then, does the rule’s corroboration requirement demand? The only 
certain conclusion is that the defendant cannot satisfy that requirement by 
testifying that he is innocent. Beyond that, interpretation is difficult. The 
“clearly indicate” language is not used elsewhere in the Federal Rules of 
Evidence.* 483 Congress implicitly rejected the confusing analogies offered by 
the Standing Committee as interpretative guides when Congress increased the 
defendant’s corroboration burden. Moreover, the Subcommittee’s position on 
Donnelly appears to be inconsistent with its intent to increase the defendant’s 

Advisory Committee nor the Standing Committee thought the “simple corroboration” requirement was 
necessary. Thus, they added it out of fear rather than conviction. Second, Senator McClellan opposed the 
Advisory Committee’s only attempt to describe what it thought “simple corroboration” should require— 
the defendant’s testimonial denial of guilt. Senator McClellan, however, would have accepted the 
nonspecific explanation quoted in the text as long as the Committee added the corroboration requirement. 
Third, because Senator McClellan objected to the Advisory Committee’s attempt to explain “simple 
corroboration" at the September 22, 1971 meeting and the Standing Committee voted to add the “simple 
corroboration” requirement on September 30, 1971, the Standing Committee had no time to develop an 
alternate way of explaining “simple corroboration” and did not discuss any alternatives during its meeting. 
Finally, Professor Cleary consciously chose to leave the “simple corroboration” test as vague as possible . 
As he said, "what constitutes corroboration is left open.” Standing Committee Meeting, Sept. 30, 1971. 
Other evidence, however, suggests that the Standing Committee intended the “simple corroboration” test 
to impose a high burden. See notes 486-90 infra and accompanying text (Standing Committee probably 
intended to analogize “simple corroboration” burden to Government’s corpus delicti burden).

483 The Advisory Committee, however, did use the word “clearly” once in a separate context. In the 
Revised Draft, the Advisory Committee indicated that specific instances of conduct could be used under 
rule 608(b) to question a witness’ character for truthfulness “if clearly probative of truthfulness . . . .” 
Revised Draft, supra note 1, at 389. That test replaced the requirement of the Preliminary Draft that specific 
instances could be used “if relevant to truthfulness ..." Preliminary Draft , supra note 1, at 293. In the 
Supreme Court Draft, however, the Advisory and Standing Committees deleted “clearly," simply 
indicating that specific instances could be used “if probative of truthfulness .. .” Supreme Court Draft,
supra note 1, at 267. Neither Committee explained why “clearly" was added to the Revised Draft or deleted 
from the Supreme Court Draft. No evidence exists to infer that the House Subcommittee was aware of the 
Advisory Committee’s use of the word in the Revised Draft and that the Subcommittee therefore thought 
that the penal interest exception warranted such a test.
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burden. Donnelly would provide an opponent of the penal interest exception 
with perhaps the best example of a case in which the trial court should not 
have admitted the statement. In Donnelly not only was there no evidence to 
check the veracity of the witness who would have testified about the 
declarant’s purported statement, but also the evidence linking the declarant to 
the crime was of questionable value.484 Because of this confusion and 
uncertainty, we must examine the meaning of each attempt to explain the 
corroboration test.485

484. For a discussion of Donnelly, see notes 549-67 infra and accompanying text.
485. The historical roots of rule 804(b)(3)’s corroboration requirement may be the demand for more 

than two witnesses in a treason charge or for evidence corroborating an accomplice’s testimony. See 7 
Wigmore, supra note 4, §§ 2036 & 2056. Wigmore’s justification for the two-witness rule in treason 
cases—"the relative proportion, in experience , of. . . the likelihood of false accusations, as compared with 
the harm of a guilty person’s escape,” id. § 2037—is similar to the apparent concern of the House 
Subcommittee with respect to defense-offered penal interest statements. Wigmore thought that “there will 
be [an] ample array of witnesses to prove [the defendant’s] acts” if he did commit treason. Id. § 2037. 
Similarly, the House Subcommittee may have believed that evidence corroborating the declarant’s self
implication would exist if he told the truth. In the absence of such evidence, the Subcommittee may have 
thought the declarant was lying or the defendant had fabricated his existence.

Wigmore’s explanation of the corroboration rule for accomplice testimony is also instructive. He argues 
that at early common law the “rule” was not a rule but an admonition to the judge to caution the jury about 
the credibility of the accomplice’s testimony. Id. § 2056. When American courts later rejected judicial 
comment on the evidence as a way of assisting the jury, they converted the cautionary instruction into a 
corroboration requirement. Id. Although no evidence suggests that the Advisory and Standing Committees 
or the House Subcommittee were aware of these historical analogues, this history indicates that one better 
way of treating defense-offered penal interest statements is to admit the statement freely and to encourage 
the judge to comment about the credibility and relevancy of the declarant’s purported statement. See note 
704 infra and accompanying text (court should be more willing to admit hearsay if judge can identify 
credibility and weight issues for jury).

486. Fed. R. Evid. 801(d)(2)(E). Two other requirements of that rule—that the coconspirator spoke 
during and in furtherance of the conspiracy—are inapplicable to rule 804(b)(3). Supreme Court Draft, 
supra note 1, at 293.

487. See McCormick, supra note 4, at 346 (confession requires corroboration tending both to establish 
reliability of confession and to prove commission of crime); Developments in the Law—Confessions, 79 
Harv. L. Rev. 935, 1072 (1966) (same) [hereinafter Developments in Confessions],

488. McCormick, supra note 4, § 158, at 347; Developments in Confessions, supra note 487, at 1072.

tmv. mcvuKMicg supra note 4, § 158,
-rUU. luvvuKMicx, supra note 4, § 158,
-rvo. ivwvuKMKx, supra note 4, § 158,
-ruv. jvjv^uKMicK, supra note 4, § 158,
-r«o. niuvuKMicx, supra note 4, § 158,

1. The Confession and Coconspirator Analogies

What Must Be Corroborated? In applying the Standing Committee’s 
confession and coconspirator analogies, a court must determine what the 
defendant must corroborate. Is it the truth of what the declarant said or the 
personal trustworthiness of the declarant that permits a court to infer the 
truth of his statement? Neither alternative defines the Government’s burden 
in corroborating the defendant’s or the coconspirator’s statement. To in
troduce a coconspirator’s statement under rule 801(d)(2)(E), the Government 
must establish the existence of a conspiracy and the defendant’s participation 
in it.486 To convict a defendant based in part on his admission or confession, 
the Government must introduce other evidence to establish both the volun
tariness of his statement (if he moves to suppress) and the corpus delicti of the 
crime.487 Most courts apply the corroboration requirement to the corpus 
delicti doctrine.488 The defendant’s fifth amendment protection against co
erced confessions, entitlement to a Miranda warning, and sixth amendment 



950 The Georgetown Law Journal [Vol. 69:851

right to counsel might provide sufficient safeguards against the introduction 
of unreliable confessions to relieve the Government of the burden of proving 
that the defendant’s statement was reliable as a further admissibility 
condition.489 Thus, the Standing Committtee probably intended to analogize 
the “simple corroboration” test to the Government’s corpus delicti burden.490

489. In State v. Edwards, 49 Ohio St. 2d 31, 358 N.E.2d 1051 (1976), the Ohio Supreme Court 
indicated that because of “the revolution in criminal law of the 1960’s and the vast number of procedural 
safeguards protecting the due-process rights of criminal defendants, the corpus delicti rule is supported by 
few practical or social-policy considerations. This court sees little reason to apply the rule with a dogmatic 
vengeance." Id. at 35-36, 358 N.E.2d at 1056. The United States Supreme Court, however, earlier had held 
that the doctrine was important because the defendant may be “unable to establish the involuntary nature 
of his statements” and because even a voluntary statement might be unreliable. Smith v. United States, 348 
U.S. 147, 153 (1954).

490. Although the Standing Committee’s citation to Opper v. United States, 348 U.S. 84, 92-94 (1954), 
in which the Supreme Court discussed the meaning of the Government’s corpus delicti burden, id. at 92-94, 
suggests the Committee’s intent, the Committee’s simultaneous citation to Dean Wigmore, who mentioned 
both aspects of the Government's burden, renders this conclusion less than certain. See Committee 
Response, supra note 139, at 59 (citing 7 Wigmore, Evidence § 2071 (3d ed. 1940)).

491. See F. Inbau, J. Thompson & A. Moenssens, Criminal Law 465-66 (1979 ed.) (some courts 
require only proof of particular loss or injury involved) [hereinafter Inbau]; Note, The Corpus Delicti— 
Confession Problem, 43 J. Crim. L.C. & P S. 214 & n.4 (1952) (one view of what constitutes corpus delicti 
requires only proof of particular loss or injury) [hereinafter Note, Corpus Delicti],

492. Inbau, supra note 491, at 466; Note, Corpus Delicti, supra note 491, at 214 & n.5.
493. Inbau, supra note 491, at 466; Note, Corpus Delicti, supra note 491, at 214 & n.6.
494. See Note, Corpus Delicti, supra note 491, at 214 & n.2 (citing cases in which defendants convicted 

of nonexistent crimes).
495. Id. at 215; see Developments in Confessions, supra note 487, at 1073 & n.9 (policy view of 

confession as strong evidence changed as result of unjust capital convictions based on false confessions).
496. A separate analogy might help explain this issue. Consider the nature of the corroborating 

information necessary to credit an unidentified informant’s information a court should demand before 
issuing a search warrant. In Aguilar v. Texas, 378 U.S. 108 (1964), the Supreme Court divided the inquiry 

That analogy, however, does not work well. At a minimum, the corpus 
delicti doctrine obliges the Government to establish a particular injury.491 
Most courts also require the Government to show that a criminal agent 
caused the injury.492 A very few courts demand that the Government 
introduce evidence that the defendant committed the crime.493 The purpose of 
the first two showings is to prevent the conviction of a defendant for a 
nonexistent crime.494 The purpose behind the third approach is to prevent the 
conviction of an innocent defendant who, to protect another or to commit 
legal suicide, has chosen to confess to a crime he did not commit.495 The first 
two approaches are inapplicable to defense-offered statements. Through its 
proof against the defendant, the Government will establish the commission of 
a crime. If the Government fails to do that, the admissibility of the declarant’s 
statement will never become an issue because the court must grant the 
defendant’s motion for judgment of acquittal at the close of the Government’s 
case-in-chief.

To have any meaning, the “simple corroboration” test should require some 
form of corroboration of the declarant’s statement. By imposing a burden on 
the defendant that the Government does not shoulder in introducing either 
the defendant’s or the coconspirator’s statement, was the Standing Committee 
demanding corroboration of the truth of what the declarant said, of the 
trustworthiness of the declarant, or of both?496 Although the Standing 
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Committee did not explicitly answer this question, its citation of Opper v. 
United States,* 91 provides an apparent answer.497 498 In Opper the Government 
convicted the defendant for paying a federal employee to recommend that the 
Government accept goods furnished by the defendant.499 The defendant’s 
statement to the FBI included certain admissions crucial to the Government’s 
case. In holding that the Government had to satisfy the corpus delicti 
doctrine,500 the Supreme Court interpreted that doctrine in a novel way. It 
concluded that the Government need not adduce evidence of corpus delicti 
independent of the defendant’s statement as long as it introduced “substantial 
independent evidence which would tend to establish the trustworthiness of 
the statement.”501 By “trustworthiness of the statement,” the Court must 
have intended that the Government establish the truth of the statement rather 
than the trustworthiness of the declarant.

in two, asking first whether the affidavit included sufficient information to permit the magistrate to 
conclude that the items sought were where they were reported to be, and second, whether the affidavit 
included sufficient information either to justify the affiant’s belief that the informant’s information was 
credible or to demonstrate that the informant was reliable. Id. at 114. The first test appears to demand 
proof that the informant had first-hand information. Thus, it is similar to rule 804(b)(3)’s requirement that 
the declarant have personal knowledge. What the second test demands, however, is not as clear. Although 
in Aguilar the Court apparently expected the Government to establish either the reliability of either the 
informant's information or the informant himself, at least one court has demanded proof of both. See 
United States v. Hyde, 574 F.2d 856, 862 (5th Cir. 1978) (application for wiretap order must meet both 
prongs of Aguilar test). Moreover, using this analogy to explain the “simple corroboration” analogies is 
difficult because the Supreme Court may have rejected the divided Aguilar inquiry, asking instead only 
whether a substantial basis exists for believing the tip. See United States v. Harris, 403 U.S. 573, 579-80 
(1971) (plurality opinion) (although affidavit contained no assertion that informant truthful, when ample 
factual basis for believing informant coupled with affiant’s own knowledge of respondent’s background, 
sufficient basis existed for magistrate to issue warrant). Harris would appear to permit issuance of a 
warrant if either the informant or his information were considered reliable. If this analogy were applied to 
the “simple corroboration” test, the defendant could corroborate in the alternative.

497. 348 U.S. 84 (1954).
498. See Committee Response, supra note 139, at 59 (Committee cited Opper as example of when court 

might consider corroboration requirement’s purpose of preventing fabrication effectuated). Although 
Senator McClellan identified the case as Smith v. United States, 348 U.S. 147 (1954), a second 
corroboration decision, he meant to cite Opper to illustrate the corroboration he thought necessary to admit 
a penal interest statement. See note 96 supra (discussing McClellan's confusion of Smith and Opper and 
corroboration standards of each).

499. 348 U.S. at 85-86.
500. Id. at 89-90.
501. Id. at 93.
502. 348 U.S. 147 (1954).
503. Id. at 149.
504. Id. at 149-50.

In Opper, however, the Court did not say whether the Government must 
establish the trustworthiness of the statement even when it can establish 
injury and criminal agency (the usual corpus delicti burden) apart from the 
statement. In Smith v. United States,502 decided the same term as Opper, the 
Court settled that question. In Smith the Government convicted the defend
ant for income tax evasion.503 Although the defendant made a statement to 
federal investigators asserting his net worth, the Government’s information 
indicated a higher figure.504 The Court held that the Government could meet 
its corpus delicti burden in two ways: Either, as in Opper, by introducing 
evidence that substantiated the truth of the defendant’s admissions or by 
introducing evidence independent from the defendant’s statement that estab
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lished the crime.505 In Smith the Court excused the Government from the 
burden of proving the trustworthiness of the defendant’s admission. By citing 
Opper, not Smith, the Standing Committee must have intended that a court 
require the defendant to establish the truth of the declarant’s statement by 
evidence independent of the statement. Under Smith, if the Government 
introduced evidence in its case against the defendant that a crime had been 
committed, the Government would excuse the defendant from proving the 
truth of the declarant’s statement. The Standing Committee, by relying on 
Opper, created a difference between the Government’s burden in introducing 
the defendant’s statement and the defendant’s burden in introducing the 
declarant’s statement.

505. Id. at 158. The Court held that the Government could corroborate the truth of the declarant’s 
statement, rather than injury and criminal agency, because a net worth tax prosecution does not have a 
tangible injury. Id. at 154, 156.

506. Cf. 7 Wigmore, Evidence § 2059, at 424 (Chadbourn rev. ed. 1978) (when court credits 
declarant’s self-condemnation, it should credit his implication of defendant). The same argument would 
apply to penal interest statements: If we do not fear that the accomplice will vindictively damn the 
defendant as he damns himself, we should not fear that the declarant will damn himself to save the 
defendant.

507. Only two cases have examined the strength of the Government's evidence in deciding whether to 
admit a penal interest statement. See United States v. Thomas, 571 F.2d 285, 290 (5th Cir. 1978) 
(Government’s case did not cast doubt on trustworthiness of statement); United States v. Benveniste, 564 
F.2d 335, 341 (9th Cir. 1977) (Government’s actions in investigation provided corroboration for 
statements; reversible error to exlude statement). But cf. United States v. Metz, 608 F.2d 147, 157 (5th Cir. 
1979) (although Government’s evidence provided some corroboration for statement, it did not meet 
requirements of rule 804(b)(3)), cert, denied, 101 S. Ct. 80 (1980).

508. This does not necessarily follow, however, provided that the defendant can testify at a rule 104(a) 
hearing out of the presence of the jury and provided that the Government may not use his testimony from 
that hearing except to impeach his testimony at trial.

509. See Carbo v. United States, 314 F.2d 718, 736 (9th Cir. 1963) (if, before relying on statement jury 
had to be satisfied that declarant and accused were engaged in conspiracy charged, declaration would serve 
merely to confirm what jury already decided; therefore, court rather than jury must decide admissibility of 
coconspirator’s statement).

Proving the truth of a declarant’s statement is not always difficult. At least 
when the declarant’s statement operates to substitute the declarant for the 
defendant in a one-person crime, the defendant could establish the truth of 
the declarant’s admission or confession by proving that the declarant had a 
motive or an opportunity to commit the crime. However, when the declar
ant’s statement exonerates the defendant in a two-person crime (“My 
accomplice was X rather than the defendant”) or is a naked opinion (“The 
defendant is not guilty”), what must the defendant corroborate? In the first 
example, proof that the declarant participated appears irrelevant to the truth 
of the second clause, unless the court infers the truth of the exonerating 
statement from evidence supporting the declarant’s self-incrimination.506 Or, 
must the defendant also establish the truth of the second clause? Could the 
defendant do this by pointing to some defect in the Government’s evidence 
against him?507 Or, must he introduce evidence to establish his innocence? 
Requiring the defendant to testify creates a conflict between his evidentiary 
burden and his fifth amendment protection.508 Moreover, requiring the 
defendant to prove that the Government failed to prove him guilty as a 
condition of admitting the statement resurrects the conceptual dilemma 
courts faced before enactment of the Federal Rules of Evidence with respect 
to the introduction of a coconspirator’s statement.509 Of what relevance, then, 
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is the declarant’s statement? These interpretational problems pose difficult 
issues for a court. One way to eliminate these problems is for a court to 
assume that the Advisory and Standing Committees intended to limit 
admissibility only to those statements that substituted the declarant for the 
defendant in a one-person crime.

Proving the personal trustworthiness of the declarant is much more 
difficult than proving the trustworthiness of his statement. If neither the 
defendant nor the witness who reported the statement knew the identity of the 
declarant, the defendant’s effort would fail.510 If the declarant had a criminal 
record or if he was a friend or relative of the defendant, his trustworthiness 
obviously would be suspect. Moreover, the defendant probably could not 
show that the declarant gave credible information on other occasions, a 
method by which the Government can establish the credibility of an 
informant whose information provides the justification to search under the 
fourth amendment.511 The court, however, might infer the declarant’s 
trustworthiness if the defendant and the declarant did not know each other 
and thus no collusive relationship existed between them.

510. Cf. Steadman v. United States, 358 A.2d 329, 331-32 (D.C. 1976) (three witnesses prepared to 
testify to having heard unknown declarant admit to killing victim near crime scene; statements excluded).

511. For a discussion of recent decisions applying the two-prong test for establishing the credibility of 
an informant, see Project, Tenth Annual Review of Criminal Procedure: United States Supreme Court and 
Courts of Appeals 1979-1980, 69 Geo. L.J. 211, 222-25(1980).

512. See Fed. R. Evid. 104(a) (court shall determine preliminary questions with respect to admissibili
ty of evidence).

513. See D. Louisell & C. Mueller, Federal Evidence § 35, at 264-65 (1977) (preponderance of
evidence standard should govern because not unduly difficult for claimant who usually has access to
information necessary to sustain burden). But cf. Saltzburg, Standards of Proof and Preliminary Questions 
of Fact, 27 Stan. L. Rev. 271, 301-02 (1974) (standard no higher than “reasonable possibility" should be 
imposed on defendant). In Lego v. Twomey, 404 U.S. 477 (1972), the Supreme Court held that the 
Government need satisfy only a preponderance standard to overcome the criminal defendant’s objection

What is the Defendant's Burden of Proof? The second issue in interpret
ing the “simple corroboration” test in terms of the Standing Committee’s two 
analogies is determining the quantum of proof that the defendant must 
introduce. This second issue presents even more difficult interpretational 
problems than does the first issue. For example, no one explained the 
relationship between the “simple corroboration” requirement and the rule 
104(a) burden carried by the proponent of any other type of evidence whose 
admissibility depends on satisfaction of certain foundation conditions. More
over, neither analogy provides much help because the Government’s burdens 
in corroborating a defendant’s and coconspirator’s statements are not only 
undefined but appear to require different amounts of supporting evidence.

Rule 104(a) directs the judge to decide whether to admit any evidence 
whose introduction depends upon the satisfaction of conditions like the penal 
interest and “simple corroboration” tests.512 513 * The lack of cross-reference 
between the “simple corroboration” test with the test of rule 104(a) is perhaps 
understandable because rule 104(a) does not explain the burden the propo
nent bears in establishing any admissibility foundation. Nonetheless, the 
court should apply a preponderance of evidence standard under rule 
104(a).515
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Although interpreting the “simple corroboration” test to impose a prepon
derance standard is inconsistent with the Standing Committee’s citation to 
Opper, it may be consistent with its coconspirator analogy. In Opper the 
Supreme Court required the Government to prove the reliability of the 
defendant’s statement by “substantial independent evidence,” a burden that it 
left undefined.* * * * * * * * * * * * * * * * * * * 514 In Smith, however, the Court indirectly set a ceiling on that 
burden when it said the Government need not corroborate the defendant’s 
statement beyond a reasonable doubt or by a preponderance of the evi
dence.515 As in Opper, the Court failed to define “substantial” specifically.516 
In an earlier case, however, the Court defined substantial as “more than a 
mere scintilla. It means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.”517 Apart from the Supreme 
Court’s inconclusive attempts to explain the “substantial evidence” test, other 

that he confessed involuntarily. Id. at 487. One could argue that, regardless of the Government’s proof
burden, the defendant’s burden should be lower than a preponderance of evidence. See Saltzburg, supra, at
302 n.10 (although preponderance test should be imposed on Government when it attempts to introduce
penal interest statement, defendant should meet only “reasonable possibility” test). If, to warrant acquittal,
the defendant must "prove” only that a reasonable doubt exists or, conversely, must “disprove” only that
the Government has failed to meet its “beyond a reasonable doubt” burden, a court should allow the
defendant to introduce evidence to establish either variation as long as he satisfied an equally low test of
reliability. Lego suggests, however, that this argument will not prevail. If the defendant is protected
sufficiently by the “beyond a reasonable doubt” standard so that the Government need satisfy only a lower
evidentiary admissibility standard, it might follow that that guilt standard is also sufficiently protective to
oblige the defendant to satisfy the "preponderance of evidence” standard. Regardless of which way one
interprets Lego, the corroboration requirement of the penal interest exception clearly imposes on the
defendant a burden higher than that of a “preponderance of the evidence.”

514 348 U.S. 84, 93 (1954). In the Court’s only attempt to define “substantial independent evidence,” it
said; "It is sufficient if the corroboration supports the essential facts admitted sufficiently to justify a jury
inference of their truth.” Id. In his statement to the FBI, Opper admitted that Hollifield, a Government
employee, flew from Dayton to Chicago at Opper's telephone request and that Opper then paid him $1,000.
Id. at 88. The Government introduced evidence of a telephone call from Opper to Hollifield, of Opper’s
withdrawal of $1,000 from his bank account, and of Hollifield’s flight to Chicago, all within several days of
the point when Opper admitted he had paid Hollifield. Id. at 87-88.

515. 348 U.S. 147, 156 (1954). In contrast to Opper, Smith involved a more elaborate attempt by the 
Government to establish that the defendant either had a net worth no higher than that attributed to him by 
the Government at the start of the taxable period, or, alternatively, had earned more taxable income than 
he reported in his tax returns. Id. at 149. As to the former, the Government introduced evidence of the 
defendant’s tax returns for the preceding eight years, the defendant’s jobs and salaries for the preceding 
four years, his payment schedule in purchasing an inexpensive house, and his wife’s failure to earn 
significant income during the time period. Id. at 157, 158. As to the latter, the Government introduced 
evidence that the defendant and his wife had opened nine new bank accounts (they had fourteen accounts 
in twelve banks) and that they had opened brokerage accounts, purchased property, and made other 
substantial expenditures. Id. at 158-59.

516. The “substantial evidence” test is well-traveled and malleable. The Supreme Court has used it in 
deciding the constitutionality of issuing a search warrant based on an unidentified informant’s tip, United 
States v. Harris, 403 U.S. 573, 580-88 (1971), and the constitutionality of a presumption that favors the 
Government. United States v. Leary, 395 U.S. 6, 36 (1969). In each instance, however, the test resembles a 
preponderance burden. See Harris, 403 U.S. at 580-81 (must be substantial basis for crediting hearsay as 
ground for search warrant); Leary, 395 U.S. at 36 (must be substantial assurance that presumed fact more 
likely than not to flow from proven fact). In contrast, the test has been characterized as “one of the more 
lenient.” Sessions & Hall, The Coconspirator's Statement: Evaluating Preliminary Questions of Admissibility 
Under Rule 801(d)(2)(E), 11 St. Mary’s L.J. 83, 104 (1979). Perhaps more appropriately, the test is 
considered one that ”lack[s] [a] true historical definition or application.” Marcus, Co-Conspirator 
Declarations: The Federal Rules of Evidence and Other Recent Developments, From a Criminal Law 
Perspective, 7 Am. J. Crim. L. 287, 301 (1979).

517. Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938).
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courts have defined the Government’s corpus delicti burden in various 
ways,518 from “not beyond a reasonable doubt” to “clear and convincing” 
evidence and from “a prima facie showing” to “some evidence” or to “a light 
showing.”519 Compounding the problem of selecting among these variations is 
the position of a few courts that the quantum of proof demanded may vary 
with the circumstances of the case.520 Given these variations, the federal 
courts might well have interpreted the “simple corroboration” test in diverse, 
if not arbitrary, ways.521

Although the Government’s burden for satisfying the foundational tests of 
the coconspirator doctrine is more certain now, it was not well established 
when the Standing Committee offered the analogy in 1973. The Supreme 
Court has used in dictum the same “substantial evidence” standard it used in 
Opper and Smith.522 Before enactment of the Federal Rules of Evidence, lower 
courts used the “slight evidence” or “substantial prima facie proof’ stan
dards.523 Since enactment of the Federal Rules of Evidence, federal courts 
have not felt bound by the Supreme Court’s dictum because most have 
interpreted the coconspirator doctrine, rule 801(d)(2)(E), as requiring a court 
to determine admissibility under rule 104(a).524 As a result, several courts of 
appeals have applied a “preponderance of evidence” standard,525 while 
commentators have argued for the higher standards of “clear and convinc-

518. If the Standing Committee intended its confession analogy to impose on the defendant the same 
burden that the Government must meet in proving the voluntariness of the defendant’s confession and not 
proving the corpus delicti of the crime, the defendant would have to corroborate by a preponderance of the 
evidence. See Lego v. Twomey, 404 U.S. 477, 486-87 (1972) (Government need only satisfy preponderance 
of evidence burden to overcome criminal defendant’s objection that confession given involuntarily).

519. Developments in Confessions, supra note 487, at 1076 & nn. 34, 35; Note, Corpus Delicti, supra note 
491, at 215 & nn.9-11, 13-16.

520. Note, Corpus Delecti, supra note 491, at 215 & n.9.
521. See Opper v. United States, 348 U.S. 84, 93 (1954) (“Each case has its own facts admitted and its 

own corroborative evidence, which leads to patent individualization of the opinions”); McCormick, supra 
note 4, § 158, at 349 (as a practical matter, corroboration requirement seems in many cases to serve for 
what is really appellate court judgment that total proof of insufficient probative value); Developments in 
Confessions, supra note 487, at 1076 (“There are almost as many verbal formulas as there are courts for the 
amount of evidence required, and the formulas expressed often bear little relationship to what the courts 
actually require in practice") (footnotes omitted). One court of appeals candidly admitted that the corpus 
delicti doctrine is used covertly to reverse an otherwise irreversible conviction for insufficient evidence. 
Manning v. United States, 215 F.2d 945, 946 (10th Cir. 1954). In contrast to courts using the corpus delecti 
doctrine to protect a defendant whose confession is offered by the Government, courts also might have 
used the doctrine to justify excluding penal interest statements offered by the defendant, given their 
skepticism about such statements.

522. See United States v. Nixon, 418 U.S. 683, 701 n.14 (1974) (as preliminary matter substantial 
independent evidence of conspiracy necessary to take question to jury; whether standard satisfied question 
of admissibility for trial judge).

523. Sessions & Hall, supra note 516, at 90 & n.53, 107 & n.161.
524. See generally Marcus, supra note 516, at 300; Sessions & Hall, supra note 516, at 104-11.
525. See, e.g., United States v. Santiago, 582 F.2d 1128, 1 134 (7th Cir. 1978) (hearsay admissible if 

more likely than not that declarant and defendant were members of conspiracy when hearsay statement 
made and that hearsay statement made in furtherance of conspiracy); United States v. Enright, 579 F.2d 
980, 986 (6th Cir. 1978) (same); United States v. Petrozziello, 548 F.2d 20, 23 (1st Cir. 1977) (same). The 
federal courts have had to breathe meaning into rule 801(d)(2)(E) because it does not answer the burden of 
proof question. See House Subcommittee Hearings, supra note 15, at 249 (testimony of Judge Henry J. 
Friendly) (complaining that rule 801(d)(2)(E) “says nothing that would help anybody at all"). 
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ing” evidence;526 “clear, unequivocal, and convincing” evidence;527 or proof 
“beyond a reasonable doubt.”528

The Standing Committee may not have intended courts to interpret the 
“simple corroboration” test in the way courts have construed the coconspira
tor doctrine.529 If this were the Committee’s intent, two points follow. 
Interpreting the “simple corroboration” test in terms of the preponderance of 
evidence burden would have imposed on the defendant a foundation require
ment higher than even that demanded by Senator McClellan and the 
Department of Justice, both of whom argued for the corpus delicti burden as 
an analogy.530 Furthermore, the defendant would have had to corroborate the 
declarant’s statement to a degree higher than that required of the Govern
ment in introducing the defendant’s confession.531 Put another way, the

526 See United States v. Fatico, 458 F. Supp. 388, 405 (E.D.N.Y. 1978) (“Quantified, the probabilities 
might be in the order of above 70% under a clear and convincing evidence burden’’); Sessions & Hall, supra 
note 516, at 105-06 (same).

527. See Sessions & Hall, supra note 516, at 106 (quantifying clear, unequivocal, and convincing test at 
above 80% certainty). For slightly different quantifications, see Underwood, The Thumb on the Scales of 
Justice: Burdens of Persuasion in Criminal Cases, 86 Yale L.J. 1299, 1311 (1977).

528. See 4 Weinstein, supra note 16, (1 104[05], at 104—42-43 (noting, however, that no federal court 
has accepted his position). Judge Weinstein’s remarkable suggestion, irrespective of its propriety when 
applied to coconspirator statements, overlooks the Standing Committee’s reliance on the coconspirator 
analogy to explain the “simple corroboration” test. This oversight is especially apparent in light of Judge 
Weinstein's argument that the corroboration requirement of rule 804(b)(3) should be no higher than that of 
rule 403. See note 480 supra (discussing Judge Weinstein’s advocacy of test of rule 403 as proper standard 
of corroboration under rule 804(b)(3)).

529. Interpreting the Standing Committee’s intent is impossible. On the one hand, several clues suggest 
that a party would not have to produce much evidence to satisfy the “simple corroboration” test. First, 
neither the Standing Committee nor the Advisory Committee believed that the requirement was necessary. 
Second, to explain the coconspirator analogy, the Standing Committee referred to Wigmore, who 
caustically dismissed court opinions on the sufficiency of evidence needed to corroborate a coconspirator’s 
statement as “mere useless chaff’; the Committee did not cite rule 801(d)(2)(E). 7 Wigmore, Evidence § 
2059, at 440 (Chadbourn rev. ed. 1978). Committee Response, supra note 139, at 59. Third, although the 
Committees assigned the corroboration inquiry to the judge under rule 104(a), see notes 625-31 infra and 
accompanying text, they never explained what the standard of proof would be under rule 104(a). If they 
intended courts to apply the prerules standards applicable to each type of evidence, see S. Saltzburg & 
K. Redden, Federal Rules of Evidence Manual 39 (2d ed. 1977) (“One can only surmise that the 
draftsmen . . intended to leave existing law as it is”), one might expect that they would have relied on the 
“substantial evidence” or prima facie evidence tests of Opper and the coconspirator cases decided before the 
enactment of the Federal Rules of Evidence.

On the other hand, the Advisory Committee explained in its Note to rule 104(b) that a court should 
admit conditionally relevant evidence when “the foundation evidence is sufficient to support a finding of 
fulfillment of the condition.” Advisory Committee Note to Supreme Court Draft, supra, note 1, at 198. 
That explanation paraphrases the prima facie evidence standard. Because the Advisory Committee 
probably intended the standard under rule 104(a) to be higher than under rule 104(b) (because of the 
supposed dangers of evidence that requires the judge alone to evaluate whether it satisfies the evidentiary 
standards) and because the Advisory and Standing Committees surely should have anticipated that federal 
courts would interpret rules 104(a) and 801(d)(2)(E) to impose a higher burden than prima facie evidence, 
we can infer that the Committees intended that “simple corroboration" also should require a greater 
amount of corroborating evidence.

530. The Department of Justice, however, implicitly demanded that a higher burden be placed on the 
defendant: "Only if the requirement of corroboration were interpreted to require a showing at least as 
strong as the showing which is now required as a prerequisite to the admission of a confession when 
introduced for the purpose of conviction, would trustworthiness be guaranteed to an acceptable degree.” 
Justice’s Third Letter, supra note 130, at 48 (emphasis added).

531. The confession-coconspirator analogies also would have imposed a higher burden on the defendant 



1981] Rule 804(b)(3) 957

defendant would have had to satisfy a higher proof burden than he must meet 
in convincing the factfinder that the Government has failed to prove him 
guilty. Of course, these points assume that the Standing Committee intended, 
or at least anticipated, that the coconspirator doctrine would involve no less 
than the preponderance of evidence test. In any event, if a court interprets the 
corpus delicti doctrine in terms of the Opper and Smith “substantial evidence’’ 
burden, the two analogies as judicially interpreted demand different amounts 
of corroborating evidence.

The confession and coconspirator analogies do not work well as explana
tions of the “simple corroboration” test for yet another reason: The defendant 
might then be able to admit the statement provisionally, subject to a motion to 
strike, if he failed to corroborate it.* 532 The corpus delicti doctrine is part of the 
Government’s burden of proof; it is not a condition to the admissibility of the 
defendant’s statement.533 Thus, it does not structure the Government’s 
presentation of its case. Instead, the Government suffers a judgment of 
acquittal if it fails to establish the corpus delicti. Although the Government 
also did not need to corroborate the coconspirator’s statement as a condition 
of admissibility at the time when the Standing Committee offered its 
analogies, the doctrine did apply to the admissibility of such a statement 
rather than to the Government’s burden of proof.534 Courts permitted the 
Government to introduce the statement provisionally, subject to either a 
motion to strike or the grant of a mistrial if the Government failed to 
corroborate the statement.535

than either the Government or the defendant must meet in all but two instances under the Federal Rules of 
Evidence. See Fed. R. Evid. 412(c)(3) (to introduce victim’s prior sexual conduct in rape case, defendant 
must establish that probative value outweighs prejudicial effect); Advisory Committee Note to Supreme 
Court Draft, supra note 1, at 221 (in deciding whether to admit evidence of “other crimes, wrongs, or acts” 
under rule 404(b), court must determine whether danger of undue prejudice outweighs probative value of 
evidence in view of availability of other means of proof and other factors appropriate under rule 403). For 
an examination of the constitutionality of rule 412 and similar state shield statutes, see Tanford & 
Bocchino, Rape Victim Shield Laws and the Sixth Amendment, 128 U. Pa. L. Rev. 544 (1980).

532. The coconspirator analogy also would have created difficulty in determining whether a statement 
was against penal interest. Most federal courts refuse to consider the alleged coconspirator’s statement in 
determining whether it has been corroborated. See Sessions & Hall, supra note 516, at 95-97 (majority of 
circuits retain traditional rule demanding independent proof of conspiracy). Thus, if a court applied this 
aspect of the coconspirator doctrine to penal interest statements, it should not consider the statement itself 
in deciding whether it was against interest. This would mean rejecting the Wigmore-Morgan-rule 509(1) 
approach of focusing on the facts stated rather than the litigation significance of the statement. The 
Advisory and Standing Committees almost certainly did not intend this result.

533. See United States v. Bukowski, 435 F.2d 1094, 1105-06 n.7 (7th Cir.) (rule’s nature, rationale, and 
history suggest that requirement tests sufficiency of Government’s proof and is not merely evidentiary rule 
governing competence of confession or admission), cert, denied, 401 U.S. 911 (1970). The Advisory 
Committee initially rejected the corpus delicti analogy because it recognized the conceptual problem.

534. See Marcus, supra note 516, at 302 (before advent of rule 801(d)(2)(E) broad discretion of trial 
judge to deal with order of proof in coconspirator declaration situation rarely challenged). After enactment 
of rule 801(d)(2)(E) some courts of appeals permit the provisional introduction of the statement even 
though other courts of appeals now require satisfaction of that rule as a condition of informing the jury of 
the coconspirator’s statement. Id. at 302-07; Sessions & Hall, supra note 516, at 97-103.

535. Marcus, supra note 516, at 302; Sessions & Hall, supra note 516, at 88, 92.

If the “simple corroboration” test functioned in the same way, the 
defendant might have been able to introduce the declarant’s statement, 
subject to its exclusion if he failed to corroborate. Such a result not only 
would have been inconsistent with the Advisory and Standing Committees’ 



958 The Georgetown Law Journal [Vol. 69:851

transfer from the jury to the judge of the corroboration determination536 but 
also would have been unfair to the Government537 for two reasons. A judicial 
instruction to ignore the declarant’s statement upon the defendant’s failure to 
corroborate would have had no better success than similar curative instruc
tions in other contexts. Moreover, although courts sometimes admit a 
coconspirator’s statements provisionally, the defendant is protected from 
abuse by the sanction of a mistrial. The Government probably lacks similar 
protection; in fact, were a mistrial granted, the defendant might enjoy double 
jeopardy protection.538

2. The Rule’s Corroboration Requirement

Dissatisfied with the “simple corroboration” requirement added by the 
Standing Committee, the House Subcommittee rewrote the final sentence of 
the rule to read: “A statement tending to expose the declarant to criminal 
liability and offered to exculpate the accused is not admissible unless 
corroborating circumstances clearly indicate the trustworthiness of the 
statement.”539 It is difficult to know why the Subcommittee decided to 
strengthen the corroboration requirement.540 Having criticized the Standing 
Committtee’s corroboration test as vague, the Subcommittee failed to clarify

536. See notes 625-31 infra (between Preliminary Draft and Supreme Court Draft role of deciding 
trustworthiness of declarant’s statement shifted from jury to judge).

537 Although simply striking the coconspirator’s statement and warning the jury not to consider it 
may be equally unfair to the defendant, it does not follow that a court should provide the defendant with 
the same potential for influencing the jury under rule 804(b)(3) that the Government sometimes receives 
under rule 801(d)(2)(E).

538. A final reason why the corpus delicti analogy does not work well is that its purpose is different 
from that of rule 804(b)(3). The purpose of the corpus delicti doctrine is to protect the defendant against his 
misjudgment or frailty in confessing to a nonexistent crime or to a crime he did not commit and to further 
the policy that the Government should investigate the crime rather than concentrate on obtaining 
confessions from suspects. Developments in Confessions, supra note 487, at 1073. Neither reason applies, 
however, when the defendant offers the declarant’s statement. Rather, the reverse is true: To protect the 
defendant from erroneous conviction, a court should permit him to introduce any relevant evidence.

539. Fed. R. Evid. 804(b)(3).
540 The Subcommittee’s markup sessions and the full Committee’s report confirm that the Subcom

mittee intended to impose a higher requirement than the simple corroboration test. The Subcommittee 
believed that penal interest statements are “more suspect and so should have their admissibility 
conditioned upon some further provision insuring trustworthiness. The proposal in the Court Rule to add a 
requirement of simple corroboration was . . . deemed ineffective to accomplish this purpose House 
Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089. The 
Subcommittee, however, may have objected to the “simple corroboration” requirement as being too vague 
rather than as setting too low a burden. This interpretation is justified somewhat by the tenor of the 
Subcommittee’s discussion of the corroboration requirement during the June 5, 1973 markup session and is 
more consistent with its willingness to admit the declarant’s statements in Donnelly, in which only 
circumstantial evidence supported the defendant’s culpability. Although the rule’s corroboration require
ment could be understood in terms of the coconspirator and corpus delicti analogies, the House Judiciary’s 
explanation of the rule’s test, which the Subcommittee wrote, appears to impose a higher burden than the 
Standing Committee’s analogies.

Professor Graham savaged the Subcommittee’s work. See Supplement to Subcommittee Hearings, supra 
note 10, at 205-06 (reprinting letter from Professor Kenneth W. Graham, Jr., to Representative William L. 
Hungate (July 16, 1973)) (episode created bitterness among scholars hopeful that legislative process would 
produce reform; law reviews will soon publish “I told-you-so” articles extolling virtues of rulemaking by 
experts, not politicians). Nonetheless, the Advisory and Standing Committees must share responsibility for 
leaving the penal interest exception as ambiguous and as unfair as it is to the defendant. 
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its requirement, despite an entreaty from the Department of Justice to do 
so.541 Furthermore, during its markup sessions, the Subcommittee did not 
discuss either the analogies offered by the Standing Committee or the 
relationship of its test to the burdens imposed by rules 104(a) or 403. More 
importantly, the Subcommittee never explained what it meant by the phrase 
“clearly indicate.” That language, proposed by the Subcommittee’s staff 
without consulting with the Advisory or Standing Committees,542 is not used 
elsewhere in the rules or in the law of evidence. As a result, the Subcommit
tee’s derivation of the language remains a mystery.543

Understandably, federal courts have struggled with the test, rephrasing it 
as demanding “circumstances solidly indicating trustworthiness,” that go 
beyond “minimal corroboration,”544 but not as imposing a “standard so strict 
as to be utterly unrealistic.”545 Because those restatements set the boundaries 
of the test so far apart, they too are unhelpful. Perhaps the “clear and 
convincing evidence” test is the most sensible restatement of “clearly 
indicate.” Federal courts have used the “clear and convincing” standard to 
describe the Government’s burden in introducing evidence of “other crimes, 
wrongs, or acts” under rule 404(b).546 Courts also frequently use that 
standard with evidence that might present a particular danger of deception.547 
Moreover, that standard is the next ratchet up from the “preponderance of 
evidence” standard that Congress might have imposed on a defendant if 
Congress had used the coconspirator doctrine to define the House Subcom
mittee’s “simple corroboration” test.548

541. After the Subcommittee published its print on June 28, 1973, the Department of Justice urged it to 
explain the corroboration requirement. See Ruckelshaus Letter, supra note 177, at 352. The Department of 
Justice noted that

[i]t is not clear exactly what corroborating circumstances are required under this provision [of 
rule 804(b)(3)]. In light of the Supreme Court’s recent decision in Chambers v. Mississippi. . . 
that such inculpatory hearsay statements must be admitted if there exists ‘considerable 
assurance of their reliability,’ we recommend a Subcommittee note to indicate that the 
subsection is to be applied in conformity with the Chambers decision.

Id.
542. The Standing and Advisory Committees, however, must share responsibility because in their only 

public comment to the Subcommittee’s corroboration test, they objected only to the word “clearly,” an 
objection they did not explain. See Committee’s Response to Subcommittee Print, supra note 175, at 298 
(urging deletion of word “clearly”).

543. In the absence of a congressional explanation, courts may examine related doctrines to provide a 
“general guide" to define a word. See Leary v. United States, 395 U.S. 6, 46 n.93 (1969) (to define word 
“knowing” in criminal statute, Court examined definition of “knowledge” in Model Penal Code).

544. United States v. Barrett, 539 F.2d 244, 253 (1st Cir. 1976); see United States v. Hoyos, 573 F.2d 
1111, 1115 (9th Cir. 1978) (quoting Barrett'). See also United States v. Satterfield, 572 F.2d 687, 693 (9th 
Cir.) (“corroborating circumstances must do more than tend to indicate the trustworthiness of the 
statement; they must clearly indicate it”) (emphasis in original), cert, denied, 439 U.S. 840 (1978).

545. United States v. Barrett, 539 F.2d 244, 253 (1st Cir. 1976).
546. E.g., United States v. Cobb, 588 F.2d 607, 612 (8th Cir. 1978), cert, denied, 440 U.S. 947 (1979); 

United States v. Trevino, 565 F.2d 1317, 1319 (5th Cir.), cert, denied, 435 U.S. 971 (1978); United States v. 
Maestas, 554 F.2d 834, 837 (8th Cir.), cert, denied, 431 U.S. 972 (1977); See also Sessions & Hall, supra 
note 517, at 105 & n.151 (citing cases and discussing application of burden to rule 801(d)(2)(E)).

547. See McCormick, supra note 4, § 340, at 798. Professor McCormick's paraphrase of the “clear and 
convincing” burden as highly probative, id., captures the Subcommittee’s intent. The Subcommittee 
viewed penal interest statements offered by the defendant as presenting a particular danger of deception.

548. Numerically, the “clear and convincing evidence” standard demands approximately 70% 
probability. Sessions & Hall, supra note 516, at 105-06.
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Because the Subcommittee believed that the trial court should have 
admitted the declarant’s statement in Donnelly v. United States,549 this 
interstitial interpretation of “clearly indicate” may not capture the Subcom
mittee’s intent, even if it makes sense logically.550 We can approach Donnelly 
either by focusing on its facts as described by the Court’s opinion and as 
reviewed by the Subcommittee’s associate counsel or by focusing on the facts 
as set forth in the record and appellate briefs.

In Donnelly the Government charged Donnelly with killing an Indian 
named Chickasaw.551 Donnelly called William Norris to testify that another 
Indian named Joe Dick, who was dead at the time of the trial, had admitted 
killing Chickasaw.552 Refusing to recognize a penal interest exception, the 
Supreme Court affirmed the trial court’s exclusion of Norris’ testimony.553

The Subcommittee’s associate counsel reviewed Donnelly during the June 5 
and 12, 1973 markup sessions. He told the Subcommittee that only one

549. See House Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 
7090 (result in Donnelly, in which circumstances “plainly indicated reliability,” would be changed by rule 
804(b)(3)).

550. The Senate Judiciary Committee’s reinsertion of the “catch-all” provisions of rules 803(24) and 
804(b)(5) further supports converting the “clearly corroborated” language into a “clear and convincing 
evidence" test. The House had deleted the broad “catch-all" provisions of the Supreme Court Draft 
(authorizing the admission of any “statement not specifically covered by any of the foregoing exceptions 
but having comparable circumstantial guarantees of trustworthiness,” Supreme Court Draft, supra note 1, 
at 303, “as injecting too much uncertainty into the law of evidence.” Subcommittee Note to June 28, 1973 
Subcommittee Print, reprinted in Supplement to Subcommittee Hearings, supra note 15, at 174. The Senate 
Judiciary Committee, however, agreed with the Advisory Committee that some provision for admitting 
hearsay not covered by a specific exception was important both to permit the development of the hearsay 
rules and to achieve justice in particular cases. The Senate Judiciary Committee demanded more than did 
the Advisory Committee before a court could admit hearsay under the reinstated “catch-all” provisions. 
Although its key demand, that the offered hearsay have “circumstantial guarantees of trustworthiness” 
"equivalent" to the other hearsay exceptions, Senate Judiciary Report, supra note 10, at 19, [1974] 
U.S. Code Cong. & Ad. News at 7066, did not indicate the test a court should apply, the Senate Judiciary 
Committee indicated that the “residual hearsay exceptions will be used very rarely, and only in exceptional 
circumstances.” Id. Professor Paul Rothstein, the originator of the Senate’s language, however, suggested 
that a court should admit “catch-all” hearsay only if it found by clear and convincing evidence that 
introduction of the hearsay was both necessary and as trustworthy as hearsay satisfying a specific 
exception. Senate Judiciary Hearings, supra note 118, at 272 (testimony of Professor Paul Rothstein) 
(before admitting “catch-all” hearsay, court must determine that hearsay necessary and comparably 
trustworthy). Although the Senate Judiciary Committee did not specifically endorse Professor Rothstein’s 
test, it probably thought that such a test was appropriate. Thus, converting the “clearly corroborated” 
language of the penal interest exception into the “clear and convincing evidence” test seems appropriate, 
even if the House Subcommittee had not received advice like that of Professor Rothstein’s when it drafted 
its higher corroboration requirement.

Furthermore, “words [in statutes] acquire scope and function from the history of the events which they 
summarize.” Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 186 (1941). The congressional concern for crime 
that prompted Congress to enact the 1968 Omnibus Crime Control and Safe Streets Act, 18 U.S.C. §§ 
2510-2520 (1976), probably affected Congress when it reviewed the Supreme Court Draft. Senator 
McClellan's intervention certainly makes sense in light of this congressional concern about crime. See 
McClellan Letter, supra note 82, at 33,642 (proposed Federal Rules of Evidence must not radically alter 
present law and debilitate already-weak criminal justice system). To the extent the House Subcommittee 
thought it was liberalizing federal common law practice by recognizing penal interest statements, it may 
have balked at defining that exception as generously to the defendant as had the Preliminary and Revised 
Drafts.

551. 228 U.S. 243, 252 (1913).
552. Id. at 272.
553. Id. at 277.
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person committed the crime and that the declarant, Joe Dick, had the 
opportunity to kill Chickasaw.554 In his view, no connection existed between 
Dick and Donnelly to suggest that Dick had fraudulently exculpated 
Donnelly.555 Associate counsel agreed with Justice Holmes who argued in 
dissent that the trial court should have admitted Dick’s confession “on the 
supposition that it should be proved that the confession really was made, and 
that there was no ground for connecting Donnelly with Dick.”556

To fully grasp this remarkable case, one must review the record and the 
appellate briefs. James Masten, a neighbor of Joe Dick and Chickasaw, found 
Chickasaw’s body lying on the bank of the Klamath River in Northern 
California between 7:00 A.M. and 8:00 A.M. on October 1, 1901 or 1902.557 
Although no one witnessed the murder, the Government assumed that 
Chickasaw had been murdered because Masten did not find a gun near 
Chickasaw’s body.558 The Government theorized that Donnelly killed

554. Markup Session, June 5, 1973; Markup Session, June 12, 1973.
555. Markup Session, June 5, 1973; Markup Session, June 12, 1973.
556. 228 U.S. 243, 277 (1913) (Holmes, J., with Lurton & Hughes, JJ., dissenting).
557 Brief of Plaintiff in Error on Appeal to United States Supreme Court at 3, United States v. 

Donnelly, 228 U.S. 243 (1913) [hereinafter Plaintiffs Brief], No one recalled whether Chickasaw died in 
1901 or 1902. The principal issue on appeal was whether the Government had jurisdiction to try Donnelly, 
which depended upon whether the site of the murder was part of the Klamath Indian tribe’s territory and 
upon whether Donnelly was an Indian. 228 U.S. at 252.

558. A grand jury indicted Donnelly for Chickasaw’s murder in 1909 and a jury convicted him in 1910. 
Transcript of Record on Appeal at 2, 9, Donnelly v. United States, 228 U.S. 243 (1913) [hereinafter 
Transcript of Record]. The delay between the crime and the indictment may have resulted because the 
Indians believed that the killing was a problem for them to settle among themselves. Donnelly’s counsel, 
for example, represented that he received no help in defending his client because the Indians refused to help 
white men and did not want the federal Government to interfere in their affairs. Id. at 54-55 (reprinting 
Defense Counsel’s Affidavit in Support of Defendant’s Motion for New Trial (Feb. 28, 1910)).

At trial, the Government called numerous witnesses, all Indians, whom the defense either impeached or 
demonstrated had a bias against the defendant, a white man. See Transcript of Record, supra note 558, at 
14-43. Henry Griffin, the principal Government witness, testified that a short but indeterminate time after 
he heard a shot, he saw the defendant carrying a gun and running along a cowtrail away from the area in 
which Masten found Chickasaw’s body. Id. at 14-15 (testimony of Henry Griffin). Later that morning after 
Griffin learned of Chickasaw’s death, he tracked footprints from the point where Masten found 
Chickasaw’s body to the cowtrail. Id. at 15. Later that morning during a conversation with Donnelly and 
others about the murder, Griffin noticed that Donnelly’s shoe had a patch similar to the “patch” he had 
observed in the tracks leading from the crime scene. Id. at 17-18. Griffin testified that Donnelly did not 
respond when Griffin remarked that Donnelly’s shoe was patched. Id. at 18. At trial Donnelly testified that 
he had not “patched” his shoes, but had nailed hobnails into them for better traction. Id. at 43 (testimony 
of James Donnelly). He did not remember whether he did this before or after the day of the crime. Id.

Prior to the trial, Griffin told only the local storekeeper that he saw Donnelly on the cowtrail the 
morning of the murder. Id. at 18 (testimony of Henry Griffin). Griffin, however, had accused Donnelly of 
killing Chickasaw during an argument over a cardgame between Donnelly and another person, probably in 
1907 or 1908. Id. at 15; id. at 31 (testimony of James Donnelly). Asked on cross-examination why he had 
not revealed this information before the trial, Griffin answered that he wanted to avoid any trouble and was 
afraid Donnelly “might get after [him].” Id. at 15 (testimony of Henry Griffin). The defense impeached 
Griffin through bias. After Griffin testified that he and Donnelly once quarreled, id., Charles Stevens 
testified that Griffin told him that George Flounder had offered Griffin twenty dollars to implicate 
Donnelly, an offer Griffin declined apparently because that was “not enough” money. Id. at 29 (testimony 
of Charles Stevens).

Three other Government witnesses testified that on different occasions, years after the crime, Donnelly 
admitted killing Chickasaw. Id. at 19 (testimony of Ira Stevens); id. at 20 (testimony of second witness); id. 
at 21 (testimony of third witness). The defense impeached all three witnesses. All three were unfriendly
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Chickasaw around 7:00 A.M., ran down stream, traversed several miles of 
wild terrain in circling back to his home, and then returned around 10:00 
A.M. or 11:00 A.M. with his wife to the small town near the location at which 
Masten found Chickasaw’s body.* 559 The Government offered no motive, and, 
apart from one witness’ testimony, no evidence that Donnelly had a gun.560 
Claiming to have been at home on the morning of the murder, Donnelly 
denied killing Chickasaw.561

toward Donnelly and Donnelly had beaten up two of them in fights apparently unrelated to the crime. Id. 
at 15 (testimony of Henry Griffin); id. at 19 (testimony of Ira Stevens). Furthermore, each witness testified 
that Donnelly made his admission during an altercation. Id. at 19 (testimony of Ira Stevens); id. at 20 
(testimony of second witness); id. at 21 (testimony of third witness).

559. Plaintiffs Brief, supra note 557, at 3-4. Donnelly testified that he lived about one and one-half 
miles from the scene of the crime and that, under the Government’s theory, after running downstream past 
Griffin’s home he would have had to scale several imposing ridges while circling back to his home, which 
was located upstream from the scene of the crime. Transcript of Record, supra note 558, at 29-34 
(testimony of James Donnelly). Donnelly further testified that it “would take 4 or 5 hours for an active 
fellow to go through the woods to Pecwan [where he lived] from Henry Griffin’s [home].” Id. at 34.

560. Donnelly testified that he did not think that he had a gun at the time of the murder. Id. at 33. 
Apparently no one conducted an autopsy or ballistics test or attempted to cast the footprints found near the 
crime scene at the time of the incident.

561. Id. at 30. Donnelly’s two alibi witnesses, his wife and her sister, obviously were biased. 
Furthermore, a Government witness testified that he saw Donnelly’s mother- and father-in-law, but not 
Donnelly or his wife, at home early that morning. Id. at 40 (testimony of John Bigfire).

562. Id. at 35 (testimony of William Norris). That offer did not identify whether anyone else was 
present during the conversation; where or when that conversation occurred; under what circumstances 
Dick spoke; what precisely he said; what, if anything, Norris did when Dick spoke; when or why Norris 
reported Dick’s statement to the defense; or what relationship existed between Donnelly and Norris and 
between Donnelly and Dick.

563. Shleghom Jim, a defense witness whose brother was married to a relative of Donnelly’s wife, 
testified that he followed the footprints of a person he thought might have been running from the scene of 
the crime to a point far past Griffin’s house. Id. at 27 (testimony of Shleghom Jim). Jim did not estimate 
how far he followed the tracks. His testimony corroborated in part Henry Griffin’s testimony because he 
noted that “[fjrom the track I did not know if the shoes were patched or torn. I think it was a patch or a 
tore (sic).” Id. The record does not indicate when or to whom Jim reported his findings.

Jim further testified that “a long ways from where [he] first commenced to follow the tracks [he found] 
one place where [the person] had been sitting down under the willows [along the river].” Id. at 27. The 
defense claimed Dick died from “consumption.” See, e.g., id. at 32 (testimony of James Donnelly); id. at 35 
(testimony of William Norris); id. at 37 (testimony of Mrs. Catherine Goodwin, Donnelly’s sister). The 
defense, however, never established the basis for this allegation. Nonetheless, Donnelly argued that 
Shleghom Jim observed Dick’s tracks to the spot at which Dick, out of breath, perhaps from running, sat 
exhausted. Plaintiffs Brief, supra note 557, at 28.

Donnelly also testified that Dick lived near Chickasaw, several miles from the scene of the crime. 
Transcript of Record, supra note 558, at 32 (testimony of James Donnelly). Thus, Dick might have known 
about Chickasaw’s habits.

Furthermore, Dick allegedly had an acorn camp located in the general direction of the tracks Shleghom 
Jim observed. United States v. Donnelly, 228 U.S. 243, 272 (1913). Although Charles Stevens testified that 
Dick had an acorn camp somewhere northwest of the murder scene, Transcript of Record, supra note 558, 
at 28 (testimony of Charles Stevens), one cannot pinpoint the location of this camp with the meager details 
provided in the record.

564. Prior to the murder, someone other than either Dick or Donnelly might have made the tracks 

Donnelly made an offer of proof that William Norris would testify that Joe 
Dick confessed at some earlier, unstated date to having killed Chickasaw.562 
Evidence of questionable persuasiveness connected Dick to the crime.563 No 
evidence, however, indicated that Dick owned a gun or had a motive for 
killing Chickasaw, and no witness saw Dick at his house, his acorn camp, or 
the murder scene either before or after the murder.564
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On this record, the Subcommittee’s willingness to admit a statement like 
Dick’s as a valid statement against penal interest is surprising. Donnelly, 
perhaps more than any other case, presents troubling questions concerning 
the occurrence of the declarant’s alleged confession, the reliability of that 
confession, and the existence of evidence linking the declarant to the crime. 
The facts of Donnelly suggest that a defendant can satisfy the rule’s 
corroboration requirement merely by showing that he did not collude with 
the declarant and by linking the declarant to the crime by scant, inconclusive 
circumstantial evidence. The Subcommittee, however, probably intended to 
increase, rather than decrease, the defendant’s burden if we assume, perhaps 
charitably, that the Subcommittee understood what it was doing and how 
courts might interpret its corroboration test. Although the Subcommittee 
never specifically discussed during the markup sessions what its test would 
demand, it did indicate in the Committee Report that the test inadequately 
protected against the danger of defendants introducing fabricated state
ments.565 Furthermore, the Subcommittee did not change its test when the 
Advisory and Standing Committees warned that the Subcommittee’s cor
roboration requirement imposed a burden higher than that usually imposed 
on defendants.

Shleghom Jim followed along the river. Shleghom Jim never described either the type or the size of the 
shoe that made these impressions. Furthermore, he never explained why he chose to follow the tracks, 
where he first noticed them, why he stopped following them, or when he first reported his findings. A 
healthy person might have made these tracks as well as the impression under the willow tree. That person 
might have made the impression during a stop not brought on by fatigue. The Court never addressed any of 
these possible explanations that would disassociate both Dick and Donnelly from the crime.

565. See House Judiciary Report, supra note 10. at 16, [1974] U.S. Code Cong. & Ad. News at 
7089 (“simple corroboration” requirement ineffective because accused’s own testimony might suffice, even 
though testimony not necessarily reliable).

566. Interestingly, the Government has conceded that the circumstantial evidence linking Dick to the 
crime, as set forth in the Donnelly opinion, 228 U. S. at 272, would satisfy rule 804(b)(3). See Government's 
Brief on Appeal at 104, United States v. Atkins, 558 F.2d 133 (3d Cir. 1977), cert, denied, 434 U.S. 1071 
(1978). In its Brief, the Government essentially paraphrased the Donnelly opinion, stating:

[Dick] lived in the vicinity [of the crime]; the tracks found on the sand bar at the scene of the 
crime led in the direction of the camp where declarant was stopping at the time, rather than in 
the direction of defendant’s home; the tracks indicated at one point an impression of a person 
sitting down, indicating a stop caused by shortness of breath, which was natural for declarant 
who suffered from consumption.

Id.
567. See United States v. Donnelly, 228 U.S. 243, 277 (1913) (Holmes, J., with Lurton & Hughes, JJ.,
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As a result, we probably cannot make too much of the Subcommittee’s 
approval of Justice Holmes’ dissent in Donnelly. Because the Subcommittee 
members did not read either the Donnelly opinion or the record on appeal, we 
should limit our interpretation of that case to the skeletal description 
provided by the Subcommittee’s associate counsel: One person committed the 
crime and the declarant confessed, had the opportunity to commit the crime, 
and had no reason to help the defendant at his own expense.566 But here we 
must stop, because associate counsel, who apparently never compared the 
record to the opinion for the Subcommittee, failed to discuss both the 
persuasiveness and the trustworthiness of the corroborating information 
mentioned in the Court’s opinion and Justice Holmes’ caveat about trust
worthiness.567
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3. Chambers v. Mississippi as a Guide

Because the House Subcommittee failed to explain its corroboration test in 
meaningful terms,568 several courts have used Chambers v. Mississippi569 as a 
guide.570 In that case the Government charged Chambers with murdering 
Aaron Liberty, a police officer who had unsuccessfully attempted to arrest 
another person in a bar.571 One police officer testified that Chambers shot 
Liberty.572 The officer further testified that Liberty, after having been shot, 
took careful aim, as if to shoot his attacker, and fired his riot gun, hitting 
Chambers in the back of the neck and head.573 Other evidence, however, 
pointed to Gable McDonald as the killer. Several months after the murder, 
McDonald confessed to a Reverend Stokes that he had killed Liberty, a 
confession that he repeated in a sworn statement given to Chambers’ 
attorneys two days later. As a result, the police arrested McDonald. The local 
justice of the peace discharged McDonald at a preliminary hearing, when 
McDonald testified that he had an alibi and had confessed to Stokes and to 
Chambers’ attorneys in order to share in a lawsuit Chambers would bring 
against the Government for false arrest.574

dissenting) (Court should have admitted Dick’s confession only if confession actually made and no 
evidence of collusion linked Donnelly and Dick).

568 See Lowery v. Maryland, 401 F. Supp. 604, 607 (D. Md. 1975) (“except to indicate that simple 
corroboration is not enough, no clues are given as to what constitutes corroborating circumstances”), affd 
without opinion, 532 F.2d 750 (4th Cir.), cert, denied, 429 U.S. 919 (1976).

569. 410 U.S. 284 (1973).
570. See e.g., United States v. Guillette, 547 F.2d 743, 754-55 (2d Cir. 1976) (relying on Chambers' 

reasoning to assess trustworthiness of third-party confession), cert, denied, 434 U.S. 839 (1977); United 
States v. Pena, 527 F.2d 1356, 1362 (5th Cir.) (same), cert, denied, 423 U.S. 1033 (1975); United States v. 
Brandenfels, 522 F.2d 1259, 1264 (9th Cir.) (distinguishing facts from those in Chambers), cert, denied, 423 
U.S. 1033 (1975); Lowery v. Maryland, 401 F. Supp. 604, 608 (D. Md. 1975) (citing Chambers for 
proposition that spontaneity of confession is indicium of reliability), affd without opinion, 532 F.2d 750 
(4th Cir.), cert, denied, 429 U.S. 919 (1976).

571. Chambers v. Mississippi, 410 U.S. 284, 285-87(1973).
572. Id. at 286.
573. Id.
574. Id. at 287-88.
575. Id. at 293.
576. Id. Unfortunately, the court never explained why, given its position on the voucher rule, it 

permitted Chambers to introduce McDonald’s confession during McDonald’s direct examination.
577. Id.
578 Id. The court also excluded the witness’ statement that McDonald admitted disposing of the 

murder weapon and that he accompanied McDonald when McDonald purchased a new gun three weeks 
later. Id.

At trial Chambers called McDonald as a witness and succeeded in 
introducing McDonald’s sworn confession during direct examination. When 
McDonald repudiated his confession during cross-examination, Chambers 
sought to examine McDonald as an adverse witness.575 The trial court refused 
to allow the cross-examination under Mississippi’s voucher rule, which denies 
a party the right to impeach his own witness.576 Chambers also sought to 
introduce the testimony of three of McDonald’s friends to whom McDonald 
had confessed. The first witness testified that while he was driving McDonald 
home hours after the shooting, McDonald stated that he had shot Liberty.577 
The court excluded as hearsay this testimony, which the witness gave in the 
presence of the jury.578 The two other witnesses testified out of the presence of 
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the jury that McDonald also had admitted the shooting to each of them 
individually. The court excluded as hearsay the testimony of these two 
witnesses as well.579

579. Id. at 292-93.
580. Id. at 298.
581. Id. at 300.
582. Id.
583. Id.
584. Id. at 300-01. McDonald also had urged one of his friends not to report the confession. This 

suggests that McDonald was aware that disclosure would lead to criminal prosecution. Id. at 301.
585. Id. at 301.
586. The Supreme Court’s assertion that McDonald’s confessions “bore persuasive assurances of 

trustworthiness . . . ,” id. at 302, may be another way of expressing the “clear and convincing evidence" 
standard.

587. Id.
588. During the House Subcommittee markup session, associate counsel mentioned Chambers but 

argued that it did not require a court to introduce every penal interest statement. Markup Session, June 12, 
1973. Neither he nor the Subcommittee members discussed Chambers further, even though the 
Department of Justice requested that the Subcommittee clarify the relationship between Chambers and the 
corroboration requirement of rule 804(b)(3). See Ruckelshaus Letter, supra note 177, at 352 (in light of 
Chambers, not clear what corroborating circumstances required by rule 804(b)(3); Subcommittee should 
indicate rule to be applied in conformity with Chambers).

uiuicaie rule to tie applied in conformity 
uiuicaie rule to tie applied in conformity 
muiuaie ruie to De applied in conformity 
inuiuaie ruie to De applied in conformity 
uiuicaie ruie to oe applied in conformity

The Supreme Court reversed for two reasons. First, the trial court’s 
application of the voucher rule on the specific facts impermissibly interfered 
with Chambers’ right to defend himself.580 Second, McDonald’s several 
confessions were sufficiently reliable to warrant their admission on due 
process grounds when Mississippi did not have a hearsay exception for penal 
interest statements.581 With respect to the second basis for reversal, the Court 
believed that the confessions offered as impeachment were reliable for several 
reasons. McDonald had confessed “spontaneously to . . . close acquaint- 
ance[s] shortly after the murder had occurred.”582 Moreover, other evidence 
corroborated McDonald’s own sworn statement, including the testimony of 
an eyewitness to the shooting, the testimony of a witness who saw McDonald 
with a gun after the shooting, and the proof of McDonald’s ownership of a 
,22-calibre revolver, the type of gun used to kill Liberty.583 Additionally, each 
confession was “in a very real sense self-incriminating and unquestionably 
against interest.”584 Finally, McDonald was available at trial either to 
repudiate the excluded confessions or to explain why he had made them.585

The corroborating circumstances in Chambers surely satisfy a “clear and 
convincing” evidence standard, if our rephrasing of the corroboration 
requirement of rule 804(b)(3) in that way is correct.586 Chambers, however, 
has limitations as a guide. First, the relationship between Chambers and the 
rule’s corroboration requirement is uncertain. The Court characterized the 
corroborating evidence as “well within the basic rationale of the exception for 
declarations against interest.”587 When the Court announced Chambers, the 
Supreme Court Draft version of rule 804(b)(3) with its “simple corroboration” 
test was pending before Congress. The House Subcommittee increased the 
rule’s corroboration test after the Supreme Court’s decision in Chambers 
without explaining the relationship between the two.588 Thus, one could 
conclude that the corroborating evidence in Chambers was no longer “well 
within the basic rationale” but instead dropped to the least amount of 
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corroborating evidence necessary to satisfy rule 804(b)(3). If this conclusion is 
correct, the rule’s corroboration test is constitutionally suspect.

Second, by using Chambers as a guide, several courts have wrongly 
demanded that the corroborating evidence match the facts in Chambers.™9 
Although the Supreme Court intended that lower courts interpret its decision 
narrowly, it did so because it was reversing on constitutional rather than on 
evidentiary grounds.590 Furthermore, by demanding that the corroborating 
evidence approximate that in Chambers, a court not only might adopt the 
Court’s questionable analysis of hearsay exceptions, but also might misread 
the Chambers record.591 By focusing on the specific facts of Chambers, a court 
may too easily err by requiring equivalent corroborating circumstances. The 
Supreme Court in Chambers neither weighed the factors it mentioned nor 
indicated whether any lesser amount of corroborating information would 
have required the trial court to admit a penal interest statement on constitu
tional grounds.

Third, the Court’s stress on McDonald’s availability to testify limits 
Chambers as a guide. The Government had cross-examined McDonald and

589. See, e.g., United States v. Pena, 527 F.2d 1356, 1361 (5th Cir.) (witness’ statement inadmissible 
because statement not confession and witness not present in court), cert, denied, 426 U.S. 949 (1976); 
Lowery v. Maryland, 401 F. Supp. 604, 608 (D. Md. 1975) (witness’ sworn statement inadmissible when 
made three and one-half years after crime because insufficiently spontaneous), affd without opinion, 532 
F.2d 750 (4th Cir.), cert, denied, 429 U.S. 919 (1976); Ryan v. State,95 Wts. 2d 83,96-97, 289 N.W.2d 349, 
355 (1980) (confession inadmissible because declarants’ statements made months after crime, declarants 
not close friends of defendant, no significant corroborating evidence, and declarants’ statements not 
sufficiently against penal interest).

590. See 410 U.S. at 303 (”[W]e hold quite simply that under the facts and circumstances of this case 
the rulings of the trial court deprived Chambers of a fair trial”).

591 For example, at least two courts have excluded a statement in part because the declarant had not 
spoken to close friends, as McDonald had on three occasions. See United States v. Guillette, 547 F.2d 743, 
754 (2d Cir. 1976) (declarant confided in police informant after meeting him for first time over cocktails), 
cert, denied, 434 U.S. 839 (1977); Ryan v. State, 95 Wis. 2d 83, 97, 289 N.W.2d 349, 355 (1980) (declarants 
first met defendant in prison after crime). McDonald, however, also confessed to Reverend Stokes and to 
Chambers’ defense counsel. Certainly, McDonald had no reason to confide in Chambers’ defense counsel, 
whom he should have expected would use his confession against him.

Courts also have excluded statements when the declarant spoke months after the crime rather than soon 
after the crime, as McDonald allegedly did. See United States v. Guillette, 547 F.2d 743, 754 (2d Cir. 1976) 
(statement made four months after crime), cert, denied, 434 U.S. 839 (1977); United States v. Pena, 527 
F.2d 1356, 1362 (5th Cir.) (even though statement made to trusted friend, made months after transaction in 
question), cert, denied, 426 U.S. 949 (1976); Lowery v. Maryland, 401 F. Supp. 604, 608 (D. Md. 1975) 
(confession made three and one-half years after crime), aff d without opinion, 532 F.2d 750 (4th Cir.), cert, 
denied, 429 U.S. 919 (1976). In Donnelly, however, the declarant spoke years after the crime, if at all. In 
Chambers as well, McDonald spoke to Reverend Stokes and to Chambers’ defense counsel months after the 
murder. Furthermore, the spontaneity of McDonald’s statements to his three friends is questionable. None 
probably would have been admissible under the “excited utterance” exception of rule 803(2) because when 
McDonald spoke he was not “under the stress of excitement caused by the event or condition.” Fed. R. 
Evid. 803(2). McDonald may have admitted his culpability during a normal conversation, perhaps even in 
a boastful manner. The Supreme Court in Chambers probably referred to spontaneity as part of its search 
for other hearsay exceptions that McDonald’s statement came close to satisfying because neither 
Mississippi nor the federal courts had adopted a penal interest exception. To demand spontaneity is 
ridiculous when the declarant has carefully drafted an affidavit detailing his complicity in a crime, a 
process that would impress upon him the significance of his remarks.

One court has excluded a statement because no independent evidence placed the declarant at the crime 
scene as in Chambers. Ryan v. State, 95 Wis. 2d 83, 97, 289 N.W.2d 349, 355 (1980). The court’s decision, 
however, clashes with the Subcommittees’s desire to admit a statement like Dick’s in Donnelly, in which 
only scant, inconclusive, circumstantial evidence tied Dick to the murder. 
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could have recalled him to contest the testimony of his three friends. Under 
rule 804(b)(3), however, the declarant must be unavailable. Thus, when the 
declarant is necessarily unavailable, courts might interpret the rule to require 
even more corroboration than existed in Chambers.592

Finally, courts might use Chambers to interpret the penal interest test too 
narrowly. McDonald’s confessions substituted him for Chambers in a one- 
person crime. The Court considered this important because it supported 
Chambers’ claim that he was factually innocent.593 Yet, as we have seen, the 
Advisory Committee probably did not intend to restrict admissibility to 
statements that constituted confessions or that substituted the declarant for 
the defendant as the sole culprit.594

4. Judicial Interpretation of Corroboration

Illustrating the differences between cases litigated in the absence of a 
corroboration requirement, under the “simple corroboration” requirement, 
or in conformance with the House Subcommittee’s corroboration require
ment is difficult. Although each case is tied to its facts, three cases suggest 
certain differences.595

In People v. Edwards596 the Michigan Supreme Court suggested the 
approach a court might employ had Congress not enacted a corroboration 
test. In Edwards the defendant offered to find a prostitute for Stevens and 
Napora. When Stevens and Napora did not agree on a price with King, the 
prostitute Edwards had introduced to them, Edwards allegedly shot Stevens 
while attempting to rob Stevens and Napora. Edwards admitted to the police 
that he had a gun, but claimed that he fired it accidently during a fight with 
Stevens.597 At trial, Edwards recanted his admissions, claiming that he 
thought he could avoid a murder charge by speaking as he had.598 Edwards 
then accused Blake of killing Stevens. Edwards testified that he purchased a 
,22-calibre pistol (the same calibre gun as the murder weapon) from Blake 
hours after the murder.599 Edwards called as a witness Longuemire, a person 
with whom Edwards discussed Stevens’ murder while Edwards was awaiting 
trial.600 At some point Longuemire allegedly spoke with Blake, who, accord
ing to Longuemire, confessed to having murdered Stevens. Longuemire,

592. Cf. United States v. Guillette, 547 F.2d 743, 754 (2d Cir. 1976) (declarant's unavailability 
important factor in Chambers analysis), cert, denied, 434 U.S. 839 (1977).

593. See Chambers v. Mississippi, 410 U.S. 284, 287 (1973) (Chambers “has asserted his innocence 
throughout”).

594. One court, however, apparently has read Chambers as requiring the statement to be a confession. 
See United States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir.) (refusing to admit declarant's exoneration 
of defendant’s complicity as only “marginally” against declarant’s interest), cert, denied, 423 U.S. 1033 
(1975).

595. Because the Standing Committee offered the corpus delicti and coconspirator analogies shortly 
before the House Subcommittee approved a higher corroboration requirement, none of the courts in the 
three cases that will be discussed in the text probably understood that each was supposed to interpret the 
“simple corroboration” test in terms of those two analogies.

596. 396 Mich. 551, 242 N.W.2d 739 (1976).
597. Id. at 554 n.4, 242 N.W.2d at 740 n.4.
598. Id.
599. Id. at 554, 242 N.W.2d at 740.
600. Id. at 555 & n.8, 242 N.W.2d at 748 & n.8.

ouu. la. at 555 & n.8, 242 N.W.2d at
ouu. la. at 555 & n.8, 242 N.W.2d at
ouu. la. at 555 & n.8, 242 N.W.2d at
ouu. la. at 555 & n.8, 242 N.W.2d at
ouu. la. at 555 & n.8, 242 N.W.2d at
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however, never reported Blake’s confession to the police and only reported it 
to Edwards after Blake’s death.601

601 Id. at 570, 242 N.W.2d at 748 (Coleman, J., with Fitzgerald, J., dissenting).
602 Id. at 566, 242 N.W.2d at 746 (opinion of court). Two judges dissented, arguing that Blake’s 

statement “was not of trustworthy calibre and therefore was properly excluded." Id. at 568, 242 N.W.2d at 
747 (Coleman, J., with Fitzgerald, J., dissenting).

603. Id. at 567, 242 N.W.2d at 746 (opinion of court). King, however, earlier had told the police that 
she saw Edwards shoot the victim. She also selected Edwards’ photograph in identifying the alleged 
murderer. Id. at 568-69, 242 N.W.2d at 747 (Coleman, J., with Fitzgerald, J., dissenting). At trial, King 
said she chose Edwards’ photograph because the police badgered her into picking it. Id. at 569, 242 
N.W.2d at 747.

604 Id. at 554-55 n.6, 242 N.W.2d at 740 n.6 (opinion of court).
605. This point is underscored by Michigan’s subsequent adoption of a penal interest exception that 

tracks the language of rule 804(b)(3). Mich. Ct. R. Ann. MRE 804(b)(3) (West 1979).
606. As the Michigan Supreme Court recognized, “the circumstances surrounding the making of a 

third-party statement, whether ‘assuring reliability,’ 'indicating trustworthiness,’ or ‘rendering totally 
incredible,’ go to the weight to be given testimony, not its admissibility.” People v. Edwards, 396 Mich. 
551, 565, 242 N.W.2d 739, 745 (1976).

607. 500 F.2d 954 (8th Cir. 1974).
608. Id. at 955.
609. Id. at 956.
610. Id.
611. Id at 958.

Although the trial court excluded Blake’s confession because Michigan did 
not recognize a penal interest exception at that time, a divided Michigan 
Supreme Court reversed.602 In reversing, the majority did not condition 
admissibility on corroboration. Nonetheless, the majority believed that 
Blake’s statement had been corroborated through King’s trial testimony that 
she saw Blake at the scene of the murder with a gun.603 At trial, King 
explained that she lied to the police not only because Blake threatened to kill 
her if she spoke the truth but also because he paid her to remain silent.604 The 
trustworthiness of Blake’s confession hardly met the present corroboration 
requirement of rule 804(b)(3).605 Nonetheless, a jury surely could have fairly 
evaluated the credibility issue had the trial court given the jury that 
opportunity.606 *

United States v. Goodlow601 might illustrate the “simple corroboration” 
test. In Goodlow a witness observed two men break the seals on three 
interstate trailer trucks and then described the men, their car, and its license 
plate number to the police. The next day, the police arrested Goodlow, 
Bogan, and Glass in a car, owned by Bogan’s sister, that matched the 
eyewitness’ description. Because the eyewitness identified only Goodlow and 
Glass, the police released Bogan.608 At trial, Goodlow challenged the 
eyewitness’ identification of him, claiming that Bogan committed the crimes 
with Glass. To support his claim of misidentification, Goodlow unsuccesfully 
tried to admit several statements by Bogan that he was “good for the crime” 
and that Goodlow was “not good for it.”609 Bogan, who disappeared before 
the trial, allegedly made these statements to Goodlow, Goodlow’s wife, and a 
personal friend of Goodlow shortly after the witness identified Goodlow and 
Glass.610

In a split decision, the United States Court of Appeals for the Eighth 
Circuit reversed, recognizing, as the trial court had not, a hearsay exception 
for statements against penal interest.611 By the date of the decision, the House 
of Representatives had passed the version of rule 804(b)(3) ultimately 
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enacted. The court of appeals, however, did not apply the higher corrobora
tion test adopted by the House. Instead, it asked whether there were 
“corroborative circumstances giving an aura of trustworthiness to the 
statements.”612 That question probably represents the court of appeals’ 
attempt to interpret the “simple corroboration” test.613 Based on three facts, 
the court found such an “aura of trustworthiness.” First, the car involved in 
the crime belonged to Bogan’s sister.614 Second, a police officer testified that 
Bogan was a “known interstate carrier thief.”615 Finally, several inconsisten
cies in the eyewitness’ description of the defendant made it “at least plausible” 
that Bogan, not Goodlow, was the thief.616 Because the Government never 
retried Goodlow,617 we cannot determine whether a second trial court would 
have thought that the factors considered corroborative by the court of appeals 
satisfied the higher corroboration requirement of the rule as enacted.618

In State v. Higginbotham619 the Minnesota Supreme Court applied the 
higher corroboration requirement of the rule as enacted to exclude a 
declarant’s statement on facts that probably would have convinced the court 
of appeals in Goodlow to admit the statement.620 Charged with murder,

612. Id. at 958 (footnote omitted).
613. This attempt also resembles the prima facie proof test of rule 104(b) more than the preponderance 

of evidence test of the coconspirator exception of rule 801(d)(2)(E). Whatever the proper analogy for the 
majority’s test, however, it clearly was not the corroboration requirement enacted by Congress as the 
dissent claimed. See id. at 959 (Ross, J., dissenting). Judge Ross criticized the majority because he thought 
the evidence relied upon by the majority was insufficiently trustworthy to satisfy the rule’s corroboration 
test. Id. Because Judge Ross also distrusted the witness who reported Bogan’s statement, he thought that 
the rule's corroboration test had not been met. Id. The Advisory Committee, however, had rejected the 
reporting witness’ credibility as a ground for excluding a declarant's statement. Thus, Judge Ross was 
wrong on both counts.

614. Id. at 958 (opinion of court).
615. Id.
616. Id. The majority did not identify those discrepencies.
617. After his conviction was reversed, Goodlow jumped bail. Once he surrendered, the Government 

did not retry him because he had spent over a year in jail pending the decision on appeal. Conversation with 
defense counsel (May 16, 1979).

618. On the record, the court of appeals could have decided that any error in excluding the statement 
was harmless. Goodlow’s offer of proof did not indicate where Bogan was at the time of the crime. 
Goodlow’s arrest in the escape car the day after the crime suggests that he might have had access to the car 
the day before. The court did not report the “discrepancies” in the eyewitnesss’ identifications, which may 
have consisted of only a faulty description of Goodlow rather than a description that fit Bogan’s 
appearance.

619. 298 Minn. 1, 212 N.W.2d 881 (1973). In Higginbotham, the first Minnesota case to recognize the 
penal interest exception, the state supreme court used the House Subcommittee’s version of rule 804(b)(3) 
as a guide. Id. at 4, 212 N.W.2d at 883.

620. Id. at 4-5, 212 N.W.2d at 883; accord, United States v. Metz, 608 F.2d 147, 157 (Sth Cir. 1979) 
(applying higher corroboration requirement of rule 804(b)(3)), cert, denied, 101 S. Ct. 80 (1980). Metz was 
convicted of conspiring, with Bland and others, to distribute cocaine. 608 F.2d at 149. Bland, who had 
pleaded guilty, invoked the fifth amendment when called by Metz as a witness. Id. at 156. Metz then 
unsuccessfully sought to introduce Bland’s statement that he did not know Metz and had not seen him 
during the course of the conspiracy. Id. at 157. Metz tried to corroborate Bland’s statement in three ways: 
Bland had repeatedly reaffirmed the statement (the number of times and the circumstances of the 
repetition are not identified), an alibi witness of Metz’s had placed him away from the house where several 
of the coconspirators had gone on the day of the drug exchange, and the only government agent who had 
testified that Metz had been at the house had earlier said that he had not seen Metz there. Metz’s 
corroborating evidence thus related to his factual innocence, and to the truth of Bland’s self-incrimination 
(the repetition of his statements) and of Bland’s exculpation of Metz (the alibi witness and the change in 

(the repetition of his statements) and of Blai
(the repetition of his statements) and of Blai 
(the repetition of his statements) and of Blai 
(the repetition of his statements) and of Blai 
(the repetition of his statements) and of Blai
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Higginbotham claimed at trial that his friend, O’Neal, killed the victim.* 621 
Five days after the murder, O’Neal voluntarily appeared at a police station, 
waived his Miranda rights, and admitted in a signed confession that he killed 
the victim. He then collapsed, saying that he had been on LSD all day.622 The 
Minnesota Supreme Court affirmed the exclusion of O’Neal’s confession, 
accepting the trial court’s characterization of it as a “fraud on the public.”623 
The Government had charged O’Neal with murder following his confession, 
but O’Neal invoked the fifth amendment when Higginbotham called O’Neal 
as a witness. Moreover, when O’Neal spoke to the police soon after the 
murder, he was wearing a vest identified as having been worn by the 
murderer. Nonetheless, the Minnesota Supreme Court was not convinced 
that O’Neal’s confession had been sufficiently corroborated.624

position of the government agent). This evidence, thought the district court, did not satisfy the 
corroboration requirement of rule 804(b)(3), a ruling that the court of appeals thought was not “clear 
error.” Id.

621. Id. at 3, 212 N.W.2d at 882.
622. Id.
623. 298 Minn, at 3, 212 N.W.2d at 883. Although neither the trial court nor the supreme court 

explained the nature of the “fraud,” the supreme court did note that “O’Neal, who lived with defendant’s 
family and was often referred to as defendant’s brother, [had] fabricated a false confession out of a desire to 
free his close friend.” Id. at 5, 212 N.W.2d at 883. Those courts may have thought that Higginbotham and 
O’Neal colluded to have O’Neal confess and then invoke the fifth amendment so that his confession would 
be admitted to free Higginbotham. That possibility seems unlikely, however, because O’Neal still could 
have been tried for the murder once Higginbotham was acquitted.

624. Id. at 5-6, 212 N.W.2d at 882. The court also refused to reverse because it credited the eyewitness’ 
identification of Higginbotham as the murderer. Id. at 6, 212 N.W.2d at 883. Although this ground would 
have justified the conclusion that excluding Bushey's confession was harmless error, the court thought that 
excluding his statement was not error.

When the Government’s case depends upon eyewitness identification, one would think that a court 
should admit any third party statement because eyewitness testimony is notoriously unreliable. See 
generally Note, Did Your Eyes Deceive You? Expert Psychological Testimony on the Unreliability of 
Eyewitness Identification, 29 Stan. L. Rev. 969 (1977) [hereinafter Note, Expert Psychological Testimony],

The difference between Edwards and Higginbotham is striking. The 
Edwards court was willing to permit the jury to assess the credit and weight of 
the declarant’s purported confession despite the possibility that the reporting 
witness had fabricated it. The Higginbotham court, in contrast, was unwilling 
to permit the jury to evaluate the statement, despite the absence of any 
convincing evidence explaining why the declarant might have lied in implicat
ing himself. The corroboration requirement biased the Higginbotham court 
against admitting the statement.

The three cases also suggest that a court might interpret the corroboration 
requirement in light of the Government’s evidence. If, as in Edwards, the 
Government’s evidence is weak or, as in Goodlow, the statement undercuts 
the reliability of the Government’s eyewitness, the court might be more 
willing to admit the statement. In contrast, if, as in Higginbotham, the 
statement simply provides an alternative explanation for the crime, the court 
might exclude the statement. The Higginbotham court used the corroboration 
requirement as a substitute for a harmless error analysis. But such an 
interpretation of the requirement, especially if used by the trial court ex ante, 
is unfair to the defendant. Admissibility should not turn on the strength of the 
Government’s evidence. The defendant should be permitted to introduce a 
statement which would force the jury to choose between two explanations of 
the crime, even when the defendant’s explanation is implausible.
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D. THE MECHANICS OF RULE 804(b)(3)
Five mechanical questions arise when the defendant offers a penal interest 

statement. First, should the judge or the jury decide if the statement satisfies 
the “against interest” tests of the rule’s first sentence and the corroboration 
test of the rule’s second sentence? Second, may the judge consider the 
trustworthiness of the reporting witness in deciding whether to admit the 
statement? Third, what is the defendant’s burden of proof under the separate 
tests of the rule’s first and second sentences? Fourth, what evidence may the 
judge consider in deciding whether to admit the statement? Finally, what 
evidence may the jury consider in deciding how to evaluate the declarant’s 
statement?

1. The Roles of the Judge and the Jury

The Advisory Committee believed that courts should decide under rule 
104(a) whether a statement was against the declarant’s penal interest.625 
Nonetheless, the roles of the judge and the jury in assessing the trustworthi
ness of the declarant’s purported statement changed during the legislative 
process. The Preliminary and Revised Drafts of the rule provided that the jury 
would decide the trustworthiness issue. The Note to the rule in those drafts 
explained that “questions of possible fabrication are better trusted to the 
competence of juries than made the subject of attempted treatment by 
rule.”626 The addition of the “simple corroboration” test in the Supreme Court 
Draft, however, transferred the jury’s role to the judge. In that draft’s Note to 
the rule, the Standing Committee deleted the sentence that assigned the 
trustworthiness question to the jury. In its place, the Committee wrote that 
“when the statement is offered by the accused by way of exculpation, the 
resulting situation is not adapted to control by rulings as to the weight of the 
evidence, and hence the provision is cast in terms of a requirement prelimi
nary to admissibility. Cf. Rule 406(a).”627 Thus, the court also must find that, 
as a second admissibility condition, the defendant has corroborated the 
statement. That determination presents a mixed question of law and fact, with 
the judge assessing both the credibility of the declarant and the credibility and 
the probativity of his statement.628

625. Advisory Committee Note to Supreme Court Draft, supra note 1, at 197. The Committee noted 
that “[o]ften . . . rulings on evidence call for an evaluation in terms of a legally set standard. Thus, when a 
hearsay statement is offered as a declaration against interest, a decision must be made whether it possesses 
the required against-interest characteristics. These decisions, too, are made by the judge.” Id.; accord, 
United States v. Bagley, 537 F.2d 162, 165-66 (5th Cir. 1976) (whether hearsay statement against interest 
question of law), cert, denied, 429 U.S. 1075 (1977).

626. Advisory Committee Note to Revised Draft, supra note 1, at 444; Advisory Committee Note to 
Preliminary Draft, supra note 1, at 386.

627. Advisory Committee Note to Supreme Court Draft, supra note 1, at 327. The Standing Committee 
mentioned rule 406(a) to contrast the treatment of habit evidence with that of defense-offered penal interest 
statements. Under rule 406, the proponent need not corroborate habit or routine practices as a condition of 
admissibility because corroboration “relates to the sufficiency of the evidence rather than [to] admissibili
ty.” Advisory Committee Note to Supreme Court Draft, supra note 1, at 224-25.

628. The trial judge should make findings of fact. If he has not done so, however, the appellate court 
may stretch to find some reason to justify excluding the statement. See United States v. Bagley, 537 F.2d 
162, 166 (5th Cir. 1976) (trial court could have found declarant’s statement unreliable because proof 
insufficient that declarant made statement), cert, denied, 429 U.S. 1975 (1977).

insufficient that declarant made statement 
insufficient that declarant made statement’ 
insufficient that declarant made statement; 
insufficient that declarant made statement; 
insufficient that declarant made statement',
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This shift in the role of the judge and the jury warrants several comments. 
First, the shift is consistent with an inference that the Standing Committee, 
through its confession and coconspirator analogies, intended to define 
“simple corroboration” in terms of the preponderance of evidence standard. 
Second, conditioning admissibility upon a judicial determination of trust
worthiness makes the penal interest exception unique among the so-called 
“class” exceptions to the hearsay rule.629 Third, the three reasons usually 
advanced to explain why the judge must determine the admissibility of certain 
sorts of evidence do not justify transferring the jury’s normal role to the 
judge.630 Finally, this transfer creates a difference between the Government’s

629. See note 670 infra (describing difference beteen rule 804(b)(3) and other exceptions to hearsay 
rule). With every other exception, the jury assesses the credit and the weight of the hearsay and of the 
witness who reports it. If the judge refuses to admit a statement, however, the jury cannot assess the credit 
and the weight of the statement or the witness who reports it. Rule 63(4)(c) of the Uniform Rules of 
Evidence gave such a power to the judge, an authorization one commentator considered “atypical” and 
“extraordinary.” Chadbourn, Bentham and the Hearsay Rule—A Benthamic View of Rule 63(4)(c) of the 
Uniform Rules of Evidence, 75 Harv. L. Rev. 932, 947 (1962). California also gives this power to the 
judge. See People v. Chapman, 50 Cal. App. 3d 872, 879, 123 Cal. Rptr. 862, 866 (Cal. App. 1975) 
(California evidence code requires judge to make preliminary determination whether hearsay declaration 
admissible).

Only three other "class" exceptions, those for business and for public records and for the absence of 
information, specifically authorize the judge to exclude evidence for lack of trustworthiness. See Fed. R. 
Evid. 803(6) (admissible unless source of information or circumstances of preparation indicate lack of 
trustworthiness); Fed. R. Evid. 803(7) (same); Fed. R. Evid. 803(8) (same). The court will consider the 
trustworthiness of such evidence, however, only when the opponent presents evidence challenging the 
credibility of the record. Yet under rule 804(b)(3) the defendant must prove the trustworthiness of his 
evidence as a threshold matter, even in the absence of the Government asserting that the statement was 
fabricated. Thus, in drafting rule 804(b)(3), the Standing Committee gave greater protection to the 
Government than a jury instruction would have provided, as Senator McClellan requested.

Rule 804(b)(3) arguably demands even greater corroboration than do rules 803(24) and 804(b)(5), the 
“catch-all” hearsay exceptions. Because they condition admissibility on a showing of trustworthiness 
equivalent to other hearsay exceptions, they will admit much evidence unless rule 804(b)(3)’s high 
corroboration test sets the standard for trustworthiness.

630. When the evidence presents highly technical evidentiary questions, presents information that a 
jury might be unable to evaluate fairly, or presents issues that implicate a privilege, commentators long 
have argued that judges, not juries, should resolve the preliminary question of fact. Saltzburg, supra note 
513, at 271 n.2. Neither the Advisory and Standing Committees nor the Congress advanced any of these 
three reasons to justify a trial court deciding the trustworthiness of a declarant. During its September 30, 
1971 meeting, the Standing Committee approved without discussion Professor Cleary’s suggestion to alter 
the roles of the judge and jury following the September 22, 1971 meeting between Senator McClellan and 
representatives of the Advisory and Standing Committees. Although the Advisory Committee had not 
directed Professor Cleary to make this change as part of its revision of the penal interest exception during 
its September 5, 1971 meeting and Senator McClellan had not spoken of it as part of his objection to the 
exception, Professor Cleary probably thought that the change was necessary so that courts would 
understand that the trial judge should decide the corroboraton issue.

Of the three, only the second rationale is relevant to rule 804(b)(3). Although some courts argue that 
penal interest statements are inherently unreliable, see United States v. Atkins, 558 F.2d 133, 136 (3d Cir. 
1977) (reversing trial court that excluded declarant’s statement after remarking, “This is bizarre . . . oh,this 
is ridiculous”), cert, denied, 434 U.S. 1071 (1978); United States v. Guillette, 547 F.2d 743, 754 (2d Cir. 
1976) (“inherent danger that third party confessions tending to exculpate a defendant are the result of 
fabrication”), cert, denied, 434 U.S. 839 (1977), this concern is not persuasive. The defense undoubtedly 
will search for and adduce any evidence that shows the defendant’s innocence. When the search proves 
fruitless, see Steadman v. United States, 358 A.2d 329, 331-32 (D.C. 1976) (defense unable to show 
defendant innocent and declarant involved because proffered witness statements untrustworthy), however, 
the jury surely will question the evidentiary significance of the statement. Moreover, the prosecution 
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and the defendant’s ability to introduce evidence, a distinction that raises 
constitutional problems.631

2. The Trustworthiness of the Witness
The courts of appeals have divided over whether the judge may assess the 

credibility of the witness as well as the credibility of the declarant.632 In 
United States v. Satterfield633 the United States Court of Appeals for the 
Ninth Circuit cautiously refused to answer the question, but leaned toward 
permitting the inquiry because it thought that it detected congressional 
authorization to assess the witness’ credibility. Because the rule refers to the 
trustworthiness of the statement rather than solely to that of the declarant, 
the court thought that the rule was written broadly enough to justify 
examining the witness’ credibility.634 Moreover, the court believed that the 
Advisory Committee may have indirectly approved of such an inquiry when it 
mentioned in its Note that courts at common law excluded penal interest

adequately can challenge the worth and the reliablity of the declarant’s statement by cross-examining the 
reporting witness, investigating the declarant, or delivering a scorching summation deriding both the 
declarant and the reporting witness. By taking such actions, the prosecutor provides the jury with 
information for assessing the credibility of the declarant’s statement. Thus, the jury probably will not 
overvalue hearsay evidence that one might consider unreliable.

631. The rule’s corroboration requirement burdens the defendant but not the Government. In fact, the 
Government need not establish the credibility of other sorts of questionable evidence, such as a defendant’s 
confession, a coconspirator’s implication of the defendant, or an eyewitness’ identification, as a condition of 
admissibility. Additionally, the power of the judge to rule on trustworthiness also prevents the defendant 
from benefiting from the jury’s refusal to follow the trial court’s instruction to ignore a statement that is 
excluded after provisionally being admitted. Unlike the defendant, the Government may have this benefit 
because several courts of appeals permit the Government to introduce a coconspirator’s statement subject 
to a motion to strike. See, e.g., United States v. James, 590 F.2d 575, 582-83 (Sth Cir.) (en banc) 
(Government may introduce coconspirator’s statement subject to later motion either to strike or to declare 
mistrial), cert, denied, 442 U.S. 917 (1979); United States v. Macklin, 573 F.2d 1046, 1049 n.3 (8th Cir.) 
(Government may introduce coconspirator’s statement on condition that it later show sufficient 
independent evidence of conspiracy), cert, denied, 439 U.S. 852 (1978); United States v. Stanchich, 550 
F.2d 1294, 1297-98 (2d Cir. 1977) (judge may permit admission of coconspirator’s statement subject to 
proof of coconspirator’s participation in conspiracy; if proof insufficient judge must instruct jury to 
disregard, or if necessary, grant defendant’s motion for mistrial). See generally Marcus, supra note 516, at 
302-03. Thus, the rule’s corroboration requirement burdens the defendant in a way that the Government is 
not constrained. For a discussion of the constitutional issues raised by this distinction, see notes 708-59 
infra and accompanying text.

At least one court has refused to impose a corroboration requirement as a condition of admitting penal 
interest statements because to do so would create too great a disparity between the Government’s and the 
defendant’s respective burdens. See People v. Edwards, 396 Mich. 551, 566, 242 N.W.2d 739, 746 (1976) 
(double standard, which assumes defendant more likely to use perjured testimony, unacceptable). For a 
discussion of Edwards, see notes 596-606 supra and accompanying text. No state, however, that has 
enacted a code of evidence patterned after the Federal Rules of Evidence has omitted a corroboration 
requirement. E.g., Me. R. Ct. MRE 804(b)(3) (West 1980) (test same as Federal Rule 804(b)(3) but adds 
Bruton sentence); Mich. Ct. R. Ann. MRE 804(b)(3) (West 1979) (test identical to Federal Rule 
804(b)(3)); N. Mex. R. Evid. 804(b)(4) (Michie 1978) (same). None of these three states published 
legislative history to explain why it chose the version of the penal interest test it enacted, a failure common 
to the states.

632. Compare United States v. Bagley, 537 F.2d 162, 167 (5th Cir. 1976) (trustworthiness of witness 
relevant), cert, denied, 429 U.S. 1075 (1977) with United States v. Atkins, 558 F.2d 133, 135 (3d Cir. 1977) 
(trustworthiness of witness irrelevant), cert, denied, 434 U.S. 1071 (1978).

633. 572 F 2d 687 (9th Cir.), cert, denied, 439 U.S. 840 (1978).
634. Id. at 692.

634. Id. at 692.
634. Id. at 692.
634. Id. at 692.
634. Id. at 692.
634 Id at 692
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statements because of possible fabrication “either of the fact of the making of 
the confession or in its contents.”635 Neither source, however, supports the 
court’s interpretation. Although it failed to say so in its Note to the rule, the 
Advisory Committee specifically refused to demand proof of a witness’ 
credibility as a condition of admissibility.636 Furthermore, the Advisory 
Committee mentioned the common law courts’ fear about fabrication only to 
reject it.637

635. Id. (quoting Advisory Committee Note to Supreme Court Draft, supra note 1, at 327).
636. See note 230 supra and accompanying text. The House Subcommittee did not consider this 

question during its markup sessions.
637. See Advisory Committee Note to Supreme Court Draft, supra note 1, at 327 (common law 

limitation excluded because exposure to criminal law liability satisfies against-interest requirement; 
common law position indefensible in logic).

638 In Satterfield the court of appeals acknowledged this problem but chose not to face it by approving 
the trial judge’s exclusion of the declarant’s statement. 572 F.2d at 692. The trial judge had found that the 
defense had not sufficiently corroborated the declarant’s credibility. Id. The Supreme Court has also held 
that cross-examination of the reporting witness satisfies the confrontation clause as to whether the 
declarant spoke as reported. See Dutton v. Evans, 400 U.S. 74, 88 (1970) (plurality opinion); note 440 supra 
(discussing Dutton).

639. Since we explored this issue above, we need only recognize here that the corroboration test is 
anomalous. See notes 486-567 supra and accompanying text.

640. Saltzburg, supra note 513, at 271 n.2.

Apart from congressional intent, two important reasons suggest why a 
court should not evaluate the witness’ credibility. Although courts exclude 
hearsay because the Government cannot cross-examine the declarant, the 
Government can cross-examine the witness who reports the declarant’s 
statement. As a result, the jury can evaluate the witness’ demeanor and 
credibility. Furthermore, a constitutional problem under the compulsory 
process and due process clauses is implicated when the judge believes that the 
defense has not established the witness’ credibility and therefore bars the jury 
from hearing the witness.638

3. The Defendant’s Burden of Proof

A defendant who offers a statement that is against the declarant’s penal 
interest must satisfy the “against interest” and corroboration admissibility 
conditions.639 Although rule 104(a) does not define the proponent’s burden in 
satisfying an admissibility condition, courts usually consider the burden to be 
one of evidentiary preponderance.640 Therefore, the judge must employ a 
more-likely-than-not standard when assessing whether the defense-offered 
statement is against the penal interest of the declarant. If the model of the 
corroboration requirement presented in this article is correct, however, the 
judge must employ the more demanding standard of clear and convincing 
evidence in assessing trustworthiness. Thus, the judge must use two standards 
of proof. In this respect, the penal interest exception for defense-offered 
statements also is unique among the hearsay exceptions.

4. The Evidence the Judge May Consider

The judge must determine whether the defendant has satisfied his founda
tion burdens. In making this assessment, may he consider otherwise inad
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missible information? This problem may arise in several different ways. For 
example, the defendant may call a witness who reports that the “street” 
knows that the declarant committed the crime. Similarly, the defendant may 
call a police officer who reports that an informant, whom the officer will not 
or cannot identify, told the officer that the declarant had or the defendant had 
not committed the crime.641 Also, the defendant may call a police officer who, 
based on personal knowledge or in response to a hypothetical question, would 
testify that the crime was committed in a way that resembles the work of the 
declarant.642 The first two examples involve otherwise inadmissible hearsay. 
The officer’s opinion in the third example is arguably inadmissible either 
because he is not an expert witness643 or because the evidence of the “other 
crime” he thinks the declarant committed does not satisfy rule 404(b)’s test.644 
Nevertheless, the court should consider these three types of evidence because, 
apart from privileged communication,645 rules of evidence do not bind a court 
in deciding a question of admissibility under rule 104(a).

May the court consider the testimony of the defendant? The House 
Subcommittee strengthened the “simple corroboration” test in part because it 
feared that “the accused’s own testimony might suffice” to satisfy that test, 
even though this testimony would “not necessarily increas[e] the reliability of 
the hearsay statement.”646 The Subcommittee’s fear, however, does not justify 
ignoring the defendant’s testimony in all instances. The Subcommittee feared 
that by denying his guilt the defendant could satisfy the “simple corrobora
tion” test.647 A court should consider any information the defendant can 
provide that implicates the declarant. If the defendant can establish the

641. But cf. United States v. Sedgwick, 345 A.2d 465, 473-74 (D.C. 1975) (no error when Government 
failed to disclose statement by unidentified person to police officer that declarant had admitted committing 
crime charged against defendant because declarant’s statement would not have been admissible at trial).

642. See United States v. Goodlow, 500 F.2d 954, 958 (8th Cir. 1974) (trustworthiness of declarant’s 
statement established, in part, by police officer’s testimony that declarant was “a known interstate carrier 
thief’); cf. United States v. Harris, 403 U.S. 573, 583 (1971) (defendant’s reputation may be considered in 
evaluating sufficiency of search warrant affidavit).

643. See Fed. R. Evid. 702 (witness qualified as expert may testify or give opinion about matters on 
which he is expert).

644. See Fed. R. Evid. 404(b) (evidence of other crime inadmissible to prove character of person to 
show he acted in conformity with those crimes).

645. Determining whether the statement is privileged is a difficult threshold quesion. In United States 
v. Hoyos, 573 F.2d 1111 (9th Cir. 1978), the declarant admitted to his wife that he, not the defendant, was 
guilty. Id. at 1113, 1115. The United States Court of Appeals for the Ninth Circuit affirmed the trial 
court’s exclusion of the statement, indicating, inter alia, that under the husband-wife privilege the trial 
court would not have admitted the statement were the declarant on trial. Id. at 1115. The court of appeals 
did not explain its reasoning. If it thought that the litigation significance of the statement, were the 
declarant on trial, determined admissibility of the statement at the defendant's trial, it reasoned 
erroneously. If it thought that the statement was not against interest because the declarant thought his 
comment was protected by the husband-wife privilege, however, it would have been on firmer ground. 
Even this second interpretation, which the court of appeals did not advance, is probably an incorrect 
assessment of against interest. If the declarant's wife reported his statement to the police, an investigation 
of his involvement might have followed, thus providing an against-interest effect of his statement even if his 
wife could not have testified against him.

646. House Judiciary Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089. 
The House Subcommittee apparently did not discuss this point during its markup sessions.

647. Id. The Advisory Committee originally thought that the defendant’s testimonial denial would be 
the only way that he could satisfy the “simple corroboration” test, a view that the Standing Committee 
later rejected. See notes 142-44 supra and accompanying text (describing Standing Committee’s decision). 

iaiei rejected, dee notes 142-44 supra and i
xatcx rejected, dee notes 142-44 supra and i 
latex rejected, dee notes 142-44 supra and < 
iaiei rejected, dee notes 142-44 supra and < 
iaici rejected, dee notes 142-44 supra and < 
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trustworthiness of the declarant or the truth of his statement or can shift guilt 
to him, surely the court should not ignore the defendant’s testimony.

If the court considers the defendant’s testimony, may the Government 
introduce the defendant’s testimony in its case-in-chief if he implicates 
himself in some way during the rule 104(a) hearing?648 Neither rule 804(b)(3) 
nor rule 104(d) provides an answer. The Revised Draft answered this question 
by limiting the Government’s use of the defendant’s testimony for “im
peachment if clearly contradictory of testimony given by him at the trial.”649 
When Senator McClellan objected to this limitation,650 the Standing Commit
tee responded by deleting any reference in rule 104 to the Government’s 
ability to use the defendant’s testimony.651 Nonetheless, to be consistent with 
other decisions,652 a court should allow the Government only to use the 
defendant’s rule 104(a) testimony either to impeach him should he testify at 
trial or to charge him separately with perjury.

648. The judge may conduct the rule 104(a) inquiry out of the jury’s hearing, see Fed. R. Evid. 104(c) 
(inquiry out of jury’s hearing when interests of justice so require), and probably should conduct the inquiry 
out of the jury’s presence. See United States v. Sarmiento-Perez, 633 F.2d 1092, 1101 n.5 (5th Cir. 1980) 
(pretrial or non-jury hearing preferred).

649. Revised Draft, supra note 1, at 325.
650. See McClellan Letter, supra note 82, at 33,642. Senator McClellan objected that rule 104(d) 

“appears to be an unwarranted extension of Simmons v. United States, 390 U.S. 377 (1968) and a 
narrowing of Walder v. United States, 347 U.S. 62 (1954).” Id. Senator McClellan probably correctly 
believed that the Revised Draft's version of rule 104(d) extended Simmons and Walder. The Advisory 
Committee, however, disagreed with his interpretation. See Advisory Committee Note to Revised Draft, 
supra note 1, at 328 (Simmons and Walder reflected in rule 104(d)).

651. As enacted, rule 104(d) reads: “The accused does not, by testifying upon a preliminary matter, 
subject himself to cross-examination as to other issues in the case.” Fed. R. Evid. 104(d).

652. See Harris v. New York, 401 U.S. 222, 225-26 (1971) (Government may use statement taken in 
violation of Miranda only to impeach); Simmons v. United States, 390 U.S. 377, 394 (1968) (Government 
may not use suppression hearing testimony against defendant at trial).

653. A court also should permit the defendant to introduce these sorts of otherwise inadmissible 
evidence if it allows the jury to ask whether the declarant’s statement is actually against penal interest. The 
jury must answer this question to decide if the statement is conditionally relevant under rule 104(b). Before 

5. The Evidence from the Rule 104(a) Hearing

If the court concludes that the defendant has satisfied the rule’s corrobora
tion test on the basis of inadmissible evidence, should it permit the defendant 
to introduce that evidence in order to convince the jury to credit the 
declarant’s statement? Suppose, for example, the defendant offers a police 
report that includes an unavailable witness’ description of the culprit that 
matches the declarant’s physical appearance better than it does the defend
ant’s. Problems also arise if the defendant offers evidence of the declarant’s 
commission of other crimes, similar to the crime charged against the 
defendant, but the evidence does not satisfy the “clear and convincing” 
standard imposed under rule 404(b). Moreover, the defendant might offer the 
opinion of a police officer that the declarant is a “known thief’ or an addict 
who steals to support his habit. One might argue that the jury should hear 
these sorts of evidence because the judge already has applied a test under rule 
804(b)(3) in determining the statement’s trustworthiness, a test that is higher 
than the one the jury would apply in finding reasonable doubt.653 Without this 
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otherwise inadmissible evidence, the jury might distrust the declarant’s 
credibility or fail to understand the relevance of the declarant’s statement 
even though the judge already had decided the credibility of the statement as 
a matter of law.

Apart from constitutional considerations,654 the Federal Rules of Evidence 
provide little room for the court to allow the jury to hear this sort of evidence. 
Rule 102 states that the “rules shall be construed to secure fairness in 
administration . . . and promotion of growth and development of the law of 
evidence to the end that the truth may be ascertained and proceedings justly 
determined.”655 That directive, however, might not be broad enough to permit 
a court to ignore the more specific command of a different rule.656 Rule 
404(a), for example, bars introduction of a “person’s character,” in contrast 
to a party’s character, except when, as in rule 404(b), a party offers evidence 
for other purposes, such as proof of “motive, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident.”657 Each of these 
purposes might be relevant when the evidence is a penal interest statement. 
The federal courts interstitially have imposed the clear and convincing 
evidence standard when the Government has offered such evidence against 
the defendant because such evidence is potentially very prejudicial.658 Because 
the introduction of evidence that the declarant committed other crimes would 

the evidence reaches the jury, however, the judge must have answered that question affirmatively as a 
threshold admissibility condition under rule 104(a). Advisory Committee Note to Supreme Court Draft, 
supra note 1, at 197. The relevance of such a statement also is conditioned upon the declarant’s having 
spoken against his penal interest. Because rule 104(b) requires that this condition exist, the rule may 
authorize the jury to ask the very question that rule 104(a) ordered the judge to answer as a threshold 
admissibility condition. If the jury can ask that question, the court arguably should provide the jury with 
the same otherwise inadmissible evidence that the court considered in reaching its rule 104(a) determina
tion.

The legislative history does not explain the relationship of rules 104(a) and (b). The Preliminary Draft of 
rule 104(b) ordered the court to instruct the jury concerning its role in assessing conditionally relevant 
evidence; the judge was to instruct the jury to disregard the evidence unless the jury found that the 
condition was satisfied. Preliminary Draft, supra note 1, at 186-87. The Advisory Committee, however, 
deleted that order without explanation from subsequent drafts. Nonetheless, the judge still might instruct 
the jury that, in assessing the persuasiveness of the penal interest statement, it may consider the 
circumstances in which the declarant allegedly made the statement. Thus, the judge indirectly might 
inform the jury that it may ignore the statement either if it distrusts the declarant or the reporting witness 
or if it is unsure of the import of the statement.

654. For a discussion of the defendant’s emerging right to present evidence under either the compulsory 
process or the due process clauses, see notes 771-839 infra and accompanying text.

655. Fed. R. Evid. 102.
656. Albert Jenner, the chairman of the Advisory Committee, however, suggested that courts should 

interpret rule 102 expansively. In referring to rule 102, he said:

The whole premise on which these rules were drafted was that the law of evidence should 
grow and develop under these rules as a format. The history of the rulemaking process under 
the enabling act has been that the Advisory Committee will, with the input of the bar, ... of 
the courts . . . , [and] of the Congress, revise the . . . rules ....

House Subcommittee Hearings, supra note 15, at 525-26 (testimony of Albert E. Jenner, Jr.). See also Senate 
Judiciary Hearings, supra note 118, at 212 (testimony of Albert E. Jenner, Jr.) (policy of rule 102 makes it 
“greatest of all of the rules submitted by the Court”); Moore & Bendix, Congress, Evidence and 
Rulemaking, 84 Yale L.J. 9, 12-13 (1974) (rule 102’s directive to interpret rules to ”promot[e] . . . growth 
and [the] development of the law of evidence” provides the “necessary lubricant of growth”).

657. Fed. R. Evid. 404(b).
658. See generally Advisory Committee Note to Supreme Court Draft, supra note 1, at 219-21.

658. See generally Advisory Committe
658. See generally Advisory Committe
658. See generally Advisory Committe
658. See generally Advisory Committe
658. See generally Advisory Committe
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aid, rather than prejudice, the defendant, a court might apply a lower 
standard of proof in deciding whether the declarant committed the other 
crimes and whether they were relevant to the charge against the defendant.

V. The Constitutionality of Rule 804(b)(3)

Surprisingly, neither Congress nor the Advisory and Standing Committees 
discussed the constitutionality of rule 8O4(b)(3)’s penal interest exception.659 
No federal court has decided whether the rule is constitutional.660

Before considering the constitutionality of the penal interest exception, two 
preliminary observations are in order. First, neither the Supreme Court’s 
review of the Federal Rules of Evidence nor Congress’ approval of the rules 
forecloses a constitutional attack on rule 804(b)(3) or any of the other rules.661

659 Both Committees were quite aware of the confrontation clause problem in introducing hearsay 
evidence against the defendant. See Advisory Committee Note to Supreme Court Draft, supra note 1, at 
291-92 (discussing evolution of confrontation clause challenges to hearsay evidence). Thus, their failure to 
recognize the compulsory process problem of restrictions like the “simple corroboration” test on the 
defendant's ability to introduce evidence is inexplicable. Similarly, the House Subcommittee apparently 
failed to consider the constitutionality of its higher corroboration requirement, despite requests to clarify 
the relationship between that requirement and Chambers. The Subcommitee may have discussed the 
constitutional question during its October 2, 1973 session; the tape recording of that session omits the 
discussion of defense-offered penal interest statements. If the Subcommittee did discuss the issue, however, 
its decision not to delete the corroboration requirement is irrelevant for constitutional purposes. Although 
Congress may increase the protection beyond what is constitutionally mandated, it may not decrease that 
protection. See Katzenbach v. Morgan, 384 U.S. 641, 648-51 & n.10 (1966) (literacy requirement need not 
be adjudged violative of equal protection to be prohibited; yet Congress may not dilute equal protection 
guarantee). Second, Congress apparently did not discuss the constitutional problem of imposing the 
corroboration requirement only on the defendant, although it was informed of the disparity. See Letter 
from Melvin B. Lewis to Representative William L. Hungate (July 18, 1973), reprinted in Supplement to 
Subcommittee Hearings, supra note 10, at 210-11.

660 Although two federal courts of appeals have suggested in dictum that the rule “is no more 
restrictive than the Constitution permits, and may in some situations be more inclusive,” United States v. 
Satterfield, 572 F.2d 687, 692 (9th Cir.) (quoting Barrett), cert, denied, 439 U.S. 840 (1978); United States 
v. Barrett, 539 F.2d 244, 253 (1st Cir. 1976), neither court explained when the rule might admit a statement 
whose admission was not constitutionally required.

661 House Subcommittee Hearings, supra note 15, at 16-17 (testimony of Judge Albert B. Maris) 
(“rulemaking by the Court could not . . . function” unless Court retained authority to review 
constitutionality of any rule it transmitted to Congress); see Mississippi Publishing Co. v. Murphee, 326 
U.S. 438, 444 (1946) (Supreme Court promulgation of Federal Rules of Civil Procedure does not preclude 
judicial review of validity); 11 Moore, supra note 4, (J 5O1[3], at 5031 & n.21 (same).

Although a defendant ordinarily lacks standing to challenge the facial constitutionality of a statute 
whose application to him is not unconstitutional, courts have made exceptions. See, e.g., County Court v. 
Allen, 442 U.S. 140, 159-60 (1979) (dictum) (court may examine facial constitutionality of mandatory 
presumptions); Wardius v. Oregon, 412 U.S. 470, 476-77 (1973) (state notice-of-alibi rule with no provision 
for reciprocal discovery unconstitutional on its face even though state court might have inferred reciprocity 
had defendant given notice); Leary v. United States, 395 U.S. 6, 37 (1969) (presumption of knowledge of 
illegal drug importation inferred from possession; irrelevant whether Congress might have made possession 
itself illegal); United States v. King, 552 F.2d 833, 840 (9th Cir. 1976) (statute providing for depositions of 
Government witnesses not facially unconstitutional), cert, denied, 430 U.S. 966 (1977). See generally 
Clinton, The Right to Present a Defense: An Emergent Constitutional Guarantee in Criminal Trials, 9 Ind. 
L. Rev. 711, 807-08 (1976) (facial attack on evidentiary exclusionary rule rare because issue of exclusion 
depends on importance of evidence in particular case). In any event, a defendant could challenge a 
restrictive interpretation of the various tests of rule 804(b)(3)’s first sentence or of the corroboration 
requirement as applied in his case.
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In United States v. Matlock,662 Chambers v. Mississippi,663 and United States v. 
Harris664 the Supreme Court did not implicitly approve rule 804(b)(3) as 
enacted because that rule differs from the version of the rule pending at the 
time of each of these decisions.665 Thus, constitutional review of the penal 
interest exception appears justified, particularly because Congress changed 
the Supreme Court Draft of the rule by increasing the corroboration 
requirement.666

Second, the separation of powers doctrine limits the extent to which courts 
may ignore clear congressional intent in order to limit a constitutional attack 
on a statute.667 At least one commentator has argued that Congress’ decision 
about the trustworthiness of certain types of evidence—like statements 
against penal interest—supersedes a different evaluation by the Supreme 
Court.668 If a court nonetheless refuses to follow Congress’ guidance in 
applying the penal interest exception, it may consider whether the exception 
is unconstitutional on its face or in its application.

In assessing the constitutionality of the penal interest exception, a court 
must ascertain Congress’ intent. Unfortunately, as demonstrated throughout 
this article, Congress never clearly defined the exception. Because the 
meaning of the corroboration requirement, the penal interest standard, and

662. 415 U.S. 164 (1974).
663. 410 U.S. 284 (1973).
664. 403 U.S. 573 (1971).
665. In Chambers the Supreme Court specifically referred to the Supreme Court Draft. 415 U.S. at 177. 

In Matlock, 410 U.S. at 299 n.18, and Harris, 403 U.S. at 584, the Court referred only to the proposed 
rules.

666. Congress’ change should eliminate any hesitancy or embarrassment the Court might have in 
overturning a rule it had approved under the current rulemaking procedures. See Amendments to Rules of 
Civil Procedure, 374 U.S. at 869-70 (statement of Black and Douglas, J.J.) (amendments to Fed. R. Civ. 
P.); Weinstein, Reform of Federal Court Rulemaking Procedures, 76 Colum. L. Rev. 905, 935 (1976).

667. See Martin, Inherent Judicial Power: Flexibility Congress Did not Write into the Federal Rules of 
Evidence, 57 Tex. L. Rev. 167, 193-95 (1979) (legislative rules enumerating public policy prevail over 
contrary judicial rules); Joiner & Miller, Rules of Practice and Procedure: A Study of Judicial Rule Making, 
55 Mich. L. Rev. 623, 629 (1955) (court may promulgate rules unless rules conflict with legislative or 
constitutional policy).

668. See Martin, supra note 667, at 196 (federal courts must apply higher corroboration test of rule 
804(b)(3) because it has “substantive effect” of making conviction more likely in some cases). Repeatedly 
told that the Congress had the authority to change the Supreme Court Draft, the House Subcommittee may 
have been more willing to change a rule, like the penal interest exception, that it thought involved 
substantive rather than procedural decisions. Cf. House Subcommittee Hearings, supra note 15, at 494 
(testimony of Stuart H. Johnson, Jr.) (“simple corroboration” requirement a substantive change).

Congressional supremacy rests on the assumption that it gathered sufficient information to make an 
informed assessment about the probative value of penal interest statements different from that of the Court 
and its Committees. Cf. Katzenbach v. Morgan, 384 U.S. 641, 653 (1966) (courts should not review 
congressional resolution of competing factors concerning literacy requirement if basis exists for prohibi
tion). See also House Subcommittee Hearings, supra note 15, at 224 (testimony of John J. Cleary) (“The 
function of Congress before it passes legislation is to gather information.”). Because Congress failed to 
develop that record, see notes 670-707 infra and accompanying text, federal courts arguably are not bound 
to enforce congressional intent. Nonetheless, because federal courts are divided over the proper 
interpretation of rule 804(b)(3), allowing the courts to ignore the rule’s restrictions will lead to ad hoc, 
inconsistent results until the Supreme Court announces an evidentiary or constitutional test. In any event, 
in passing upon the constitutionality of a statute, the federal courts may search for information if Congress 
failed to develop an adequate record. See Leary v. United States, 395 U.S. 6, 38 (1969) (court may 
supplement legislative record to sustain constitutionality of presumption). Moreover, the courts may 
reconsider the facts upon which Congress relied if those facts no longer are applicable. Id. at 38 n.68. 

leconstaer the tacts upon which Congress 
leconstaer the tacts upon which Congress 
leconsiaer the tacts upon which Congress 
leconstaer the facts upon which Congress 
leconsiaer the tacts upon which Congress 
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the “reasonable man” test are unclear, we must develop our own model of the 
rule to capture Congress’ intent. For the remainder of this discussion, assume 
that a penal interest statement offered by the defendant is admissible only if it 
exculpates the defendant by substituting someone else in a one-person crime 
and it is corroborated by clear and convincing evidence.669 Furthermore, 
assume that the Government may introduce without corroboration a state
ment implicating the defendant.

As formulated, the rule is constitutionally suspect in four respects. First, 
Congress relied on several unwarranted assumptions to justify the high 
corroboration burden imposed on the defendant. Second, the rule improperly 
discriminates between the defendant and the Government because the 
defendant alone must satisfy the corroboration requirement. Third, if the 
defendant does not satisfy the corroboration requirement, the rule forecloses 
jury assessment of the declarant’s credibility. Finally, the rule clashes with the 
defendant’s fifth and sixth amendment rights to introduce evidence.

A. CONGRESS FAILED TO JUSTIFY THE CORROBORATION REQUIREMENT

The corroboration requirement, unique among hearsay exceptions,670 is 
disproportionate to the possibility that the declarant will fabricate a statement

669. Although this model makes a constitutional attack on the rule easier than would a less restrictive 
model, the legislative history contains sufficient support to justify these assumptions. Although the model 
compels consideration of the constitutional issues, such an examination appropriately determines the 
constitutional limitations of a restrictive hearsay exception. Moreover, models less restrictive than that 
proposed in the text are also constitutionally suspect. But cf. Textile Workers Union v. Lincoln Mills, 353 
U.S. 448, 477 (1957) (Frankfurter, J., dissenting) (Supreme Court should interpret statutes narrowly to 
find statutes constitutional).

670. The penal interest exception as applied to defense evidence operates differently from every other 
hearsay exception. The New York City Bar Association stated in a letter to the Subcommittee:

The hearsay exceptions are permitted because the law makes a rough determination that 
certain statements are sufficiently probative to justify being admitted, but their weight is at all 
times for the trier of facts. To condition admissibility [under the penal interest exception] 
upon a showing of corroborating circumstances indicating trustworthiness is in effect to 
decide what weight the declaration against interest should have as a concomitant to admitting 
it.

Letter from Alvin K Hellerstein to Representative William L. Hungate (Aug. 2, 1973) (forwarding 
comments of the Committee on Federal Courts, The Association of the Bar of the City of New York), 
reprinted in Supplement to Subcommittee Hearings, supra note 10, at 309.

Thus, the rules generally do not authorize the judge to exclude other forms of hearsay if he believes them 
to be untrustworthy. Rule 403, for example, enables the judge to exclude statements whose potential 
prejudice or confusion outweighs its probative value. Lilly, supra note 456, § 78, at 265 (1978); 4 
Weinstein, supra note 16, *1  804(b)(3)[01 ] at 804—92. But cf. House Subcommittee Hearings, supra note 
15, at 252 (testimony of Judge Henry J. Friendly) (judge's authorization to exclude statements under rule 
403 not clear). Nonetheless, 403 does not specifically mention trustworthiness as a ground to exclude 
evidence. Moreover, those few rules like rule 804(b)(3) that advance trustworthiness as a ground for 
exclusion highlight the uniqueness of the penal interest exception. Rules 803(6)-(8) permit the judge to 
exclude certain records as untrustworthy. This authorization originated in Palmer v. Hoffman, 318 U.S. 
109 (1943), in which the Supreme Court upheld exclusion of an accident report prepared for litigation. Id. 
at 111. The Advisory Committee Note suggests that because the report was not prepared in the regular 
course of business, the report’s accuracy was questionable. Advisory Committee Note to Supreme Court 
Draft, supra note 1, at 309-10. According to rules 8O3(6)-(8), however, the opponent carries the initial 
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to aid the defendant. To restrict the admissibility of evidence,* 671 Congress 
must justify its decision.672 Congress, however, did not and could not have 
justified the corroboration requirement. Moreover, the corroboration require
ment is overinclusive and therefore violates the due process clause of the fifth 
amendment and the compulsory process clause of the sixth amendment.

burden of indicating the record lacks trustworthiness. In contrast, rule 804(b)(3) requires the defendant— 
the proponent—to establish trustworthiness by a standard higher than that usually imposed under rule 
104(a).

Similarly, hearsay offered under rule 803(24) and 804(b)(5), the “catch-all” provisions, may be admitted 
more easily than under rule 804(b)(3). A court may admit hearsay under those rules if, inter alia, 
“circumstantial guarantees of trustworthiness” “equivalent” to other hearsay exceptions exist. Although 
Congress did not indicate which hearsay exceptions should be the guide for “catch-all” hearsay, the Senate 
Report suggests a narrow interpretation. To convince the House of Representatives of the wisdom of 
“catch-all" provisions, the Senate Judiciary Committee argued that “there are certain exceptional 
circumstances where evidence which is found ... to have guarantees of trustworthiness equivalent to or 
exceeding the guarantees reflected by the presently listed exceptions, and to have a high degree of 
probativeness and necessity could properly be admissible.” Senate Judiciary Report, supra note 10, at 
19, [1974] U.S. Code Cong. & Ad. News at 7065 (citing Dallas County v. Commercial Union Assoc. Co., 
286 F.2d 388 (5th Cir. 1961), one of the few pre-rules cases where federal courts admitted hearsay that 
satisfied no recognized exception). Despite Congress’ narrow interpretation of rules 803(24) and 804(b)(5), 
federal courts have admitted many hearsay statements under the two rules. See, e.g., United States v. 
White, 611 F.2d 531, 538 (5th Cir. 1980) (claim form executed by payee of check who died prior to trial 
admissible under rule 803(24) due to circumstantial guarantees of trustworthiness); United States v. West, 
574 F.2d 1131, 1135, 1137-38 (4th Cir. 1978) (grand jury witness’ testimony admissible over confrontation 
clause objection because essential and trustworthy under rule 804(b)(5)); United States v. Lyon, 567 F.2d 
777, 784 (8th Cir. 1977) (FBI agent’s transcribed interview of defendant’s landlady admissible under Rule 
804(b)(5) because accuracy guaranteed by detailed testimony of transcribing technique). See generally 
Note, The Residual Exceptions to the Hearsay Rule in the Federal Rules of Evidence: A Critical 
Examination, 31 Rutgers L. Rev. 687 (1978). Because a declarant's statement inevitably will be vital to 
the defense, courts also should apply the corroboration requirement liberally. Cf. United States v. 
Iaconetti, 540 F.2d 574, 578 (2d Cir. 1976) (requiring lesser demonstration of trustworthiness as 
importance of hearsay to proponent increases). No court has admitted hearsay, inadmissible under rule 
804(b)(3), under the “catch-all” provisions. Cf. Lowery v. Maryland, 401 F. Supp. 604, 608 (D. Md. 1975) 
(admissibility of penal interest statements offered by defendant governed by rule 804(b)(3); therefore rule 
804(b)(5) inapplicable), off d. without opinion, 532 F.2d 750 (4th Cir.), cert, denied, 429 U.S. 919 (1976).

671. See Chambers v. Mississippi, 410 U.S. 284, 302 (1973) (“the accused . . . must comply with 
established rules of procedure and evidence designed to assure both fairness and reliability in the 
ascertainment of guilt and innocence.”). Commentators agreed that Congress could amend any rule in the 
Supreme Court Draft, as long as Congress enacted its own draft of all the rules. House Subcommittee 
Hearings, supra note 15, at 24 (testimony of Judge Albert B. Maris); id. at 148, 151 (testimony of Justice 
Arthur J. Goldberg).

672. See note 668 supra and accompanying text (deference to congressional decisions assumes informed 
assessment and basis for choice). See also Jaffe, supra note 248, at 308-64 (criticizing rule 804(b)(2), “dying 
declarations” hearsay exception, as lacking empirical justification); Letter from Professor Kenneth W. 
Graham, Jr., to Committee on Rules of Practice and Procedure (July 28, 1971), reprinted in House 
Subcommittee Hearings, supra note 15, at 196-97 (psychotherapist privilege lacks factual basis). Congress, 
however, expanded the defendant’s ability to introduce evidence through the penal interest exception 
because federal courts had not recognized that exception. The common law undoubtedly contributed to 
Congress’ niggardly version of the exception.

Congress’ niggardly version of the .exceDtio 
congress’ niggardly version of the .exceDtio 
Congress’ niggardly version of the .excentio 
Congress’ niggardly version of the exceDtio 
Congress’ niggardly version of the .exceDtio

Congress made several unwarranted assumptions in drafting the penal 
interest exception. First, the House Subcommittee misinterpreted the purpose 
of the “simple corroboration” test. The House Subcommittee wrongly 
assumed that the Advisory and Standing Committees added that requirement 
to the Supreme Court Draft out of a fear that defendants too easily could 
introduce untrustworthy evidence. In fact, the Advisory and Standing 
Committees simply succumbed to the pressure exerted by Senator McClellan.
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Second, the House Subcommitee feared that the defendant could satisfy the 
“simple corroboration” test by testifying that he was innocent.673 Although 
the Advisory Committee originally took this position, the Standing Commit
tee rejected it, stating that the defendant’s testimony alone was insufficient.674 
In agreeing with the Advisory Committee, the House Subcommittee in
creased the corroboration requirement based on a groundless concern. Third, 
the House Subcommittee erred in assuming that friends, relatives, or fellow 
inmates provide most defense-offered penal interest statements and that such 
declarants inevitably are untrustworthy.675 Finally, the House Subcommittee 
failed to justify its greater distrust of penal interest statements as compared to 
statements against pecuniary or proprietary interest or other forms of

673 The Subcommittee expressed this fear as its sole concern over the “simple corroboration” test. 
House Report, supra note 10, at 16, [1974] U.S. Code Cong. & Ad. News at 7089-90. Rather than 
increase the requirements of the rule, the Subcommittee simply should have provided that a defendant 
could not satisfy the “simple corroboration” test by denying his guilt.

674 The Standing Committee acted in response to Senator McClellan’s objection raised at his 
September 22, 1971 meeting with members of the Advisory and Standing Committees.

675. Although Judge Friendly and associate counsel offered no support for the argument, the 
Department of Justice offered two cases to support its theory that friends, relatives, and fellow prison 
inmates were most likely to be declarants. See Justice’s First Letter, supra note 63, at 33 (citing United 
States v. Dovico, 380 F.2d 325 (2d Cir.), cert, denied, 389 U.S. 944 (1967), and Scolari v. United States, 406 
F.2d 563 (9th Cir.) (per curiam), cert, denied, 395 U.S. 981 (1969)). In Dovico the Government separately 
convicted the declarant and the defendant for selling cocaine. 380 F.2d at 326. While in prison, the 
declarant allegedly admitted to a fellow inmate that he sold the cocaine. The evidence at trial indicated that 
the declarant retrieved a brown sack from a garbage container in which the defendant had placed a brown 
sack. Id. A witness revealed the delarant’s statement shortly after the declarant’s death, thereby providing 
grounds for a new trial. Id. At the second trial, however, the judge excluded the statement as 
untrustworthy and found the defendant guilty. Id. The court of appeals affirmed, acknowledging that 
although it perhaps should recognize the penal interest exception, it found no error because the declarant 
had not exposed himself to the possibility of other punishment with his admission. Id. at 327. In Scolari the 
Government charged the defendant with smuggling amphetamines. 406 F.2d at 563. He sought to 
introduce a statement by a passenger in his car that she put the drugs in one of the car’s tires. Id. at 563. 
Following Donnelly v. United States, 228 U.S. 243 (1913), the court excluded the statement, leaving for “a 
more propitious occasion the question as to how old, or how badly reasoned” Supreme Court precedent 
must be before a court should abandon it. Id. at 564. In both Dovico and Scolari the court’s interpretation of 
the exception appears consistent with the common law. Nonetheless, both courts should have admitted the 
statement because such confessions, if true, are crucial to the defendant. By admitting the statements, the 
courts could have allowed the factfinder to assess the credibility of each statement.

A few other cases, however, do add support to the Subcommittee’s assumption. See Witham v. Mabry, 
596 F.2d 293, 295-97 (8th Cir. 1979) (cousin’s confession to crime inadmissible because not shown to be 
against penal interest); United States v. Satterfield, 572 F.2d 687, 693 (9th Cir.) (codefendant’s statement 
that defendant not involved inadmissible because good reason to believe codefendant lied), cert, denied, 439 
U.S. 840 (1978); Lowery v. Maryland, 401 F. Supp. 604, 607-08 (D. Md. 1975) (fellow inmate’s affidavit 
admitting he lied at defendant’s trial inadmissible because uncorroborated and not necessarily reliable), 
aff d without opinion, 532 F.2d 750 (4th Cir.), cert, denied, 429 U.S. 919 (1976); People v. Chapman, 50 
Cal. App. 3d 872, 880-81, 123 Cal. Rptr. 862, 867-68 (Ct. App. 1975) (admission by jailed codefendant that 
he fired fatal shot inadmissible because it did not exculpate defendant; codefendant’s statement that 
defendant attempted to stop fight also inadmissible because it was not against codefendant’s penal interest); 
Brown v. State, 99 Miss. 719, 726, 55 So. 961, 961 (1911) (confession of defendant’s brother to crime 
charged inadmissible because confession “mere hearsay”); Ryan v. State, 95 Wis. 2d 83, 85-89, 289 N.W.2d 
349, 355 (1980) (fellow inmate’s confession inadmissible because not shown to be against penal interest, 
made to strangers, and too vague to provide probable cause to arrest). 
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hearsay.676 Beginning with the Sussex Peerage,w courts have considered 
penal interest statements less reliable than other types of against-interest 
statements or other forms of hearsay.678 They feared that recognizing the 
penal interest exception might tempt defendants either to claim falsely that a 
third party had confessed or to induce a third party to give a false 
confession.679 The Subcommittee wrongly assumed that the Advisory and 
Standing Committees shared this common law belief, a belief that assumes the 
defendant’s guilt.680

These four errors suggest that the corroboration requirement is arbitrary 
and overbroad. As Washington v. Texas681 illustrates, legislatures may not 
establish “arbitrary rules that prevent whole categories of defense witnesses

676. This distrust may be justified in some instances. See, e.g., United States v. Hughes, 529 F.2d 838, 
839 (5th Cir. 1976) (uncorroborated testimony of defendant’s brother regarding third party admission of 
guilt excluded as untrustworthy); United States v. Dovico, 380 F.2d 325, 326 (2d Cir.) (witness’ statement 
that codefendant confessed to sole responsibility for crime after codefendant’s death inadmissible because 
witness subject to no further punishment), cert, denied, 389 U.S. 944 (1967); United States v. Miller, 277 F. 
Supp. 200, 206 (D. Conn. 1967) (new trial based on declarant’s two written confessions denied because 
declarant repudiated confessions and substantial evidence that confessions originally made under duress); 
Steadman v. United States, 358 A.2d 329, 331 (D.C. 1976) (testimony that unknown person or persons 
confessed to murder excluded as unreliable); People v. Edwards, 396 Mich. 551, 568, 242 N.W.2d 739, 747 
(1976) (Coleman, J., with Fitzgerald, J., dissenting) (court should have excluded statement by fellow 
inmate offered after discussion of crime with defendant because statement not of “trustworthy calibre”). In 
Hughes, Dovico, Steadman, and Edwards the witness’ credibility, not the declarant’s credibility, was in 
dispute. The Government usually should be able to develop that issue on cross-examination. Indeed, the 
Advisory Committee rejected the issue as a cause for concern. Reporter’s Comments to Revised Draft, 
supra note 54, at 114d.

The remarkable example advanced by the Government in Chambers v. Mississippi, 410 U.S. 284 (1973), 
to justify its argument that the penal interest exception should not be constitutionally recognized, does not 
justify lower courts suspecting the trustworthiness of all penal interest statements. The Government argued 
that in a typical case the defendant (D) and the declarant (T) would collaborate so that T, after confessing 
to the witness (W), would disappear. Id. at 301 n.21. D then would be acquitted on the testimony of W. If T 
were later apprehended and charged, T would call D as a witness who would admit that he had committed 
the crime. Once D had been acquitted, he could not be retried because retrying him would be 
unconstitutional on double jeopardy grounds. Id.

677. 8 Eng. Rep. 1039 (1844).
678. 5 Wigmore, supra note 4, § 1476, at 349-58.
679. See Brennan v. State, 151 Md. 265, 271, 134 A. 148, 150 (1926) (many persons accused of crime 

likely to yield to temptation and introduce perjured testimony of third party). The historical justification 
for any corroboration requirement probably is misguided. Common law courts probably pointed out the 
reasons why the declarant’s statement appeared to be reliable to justify deviating from the strong judicial 
disapproval of the exception expressed in influential cases like the Sussex Peerage and Donnelly. Later, 
those justifications for departing from precedent were interpreted as requiring corroboration as an 
independent test for admission. Note, Declarations Against Penal Interest, supra note 328, at 173 n. 134.

680. Professor Lewis noted:

The spectre of a criminal defendant arranging for a contrived confession by an accomplice 
gifted with an unassailable alibi in order to create a reasonable doubt of his own guilt, is just 
that: a spectre. I know of no case where any such thing has happened; but there are many 
recorded instances of inculpatory third-party confessions induced by promises and lenity, on 
the premise that the person accused within the confession is a more direct prosecutive target 
than is the confessor. The rule, as proposed, is an extremely unfortunate one, and works a 
fundamental revision of the relationship between the citizen and his Government.

Letter from Professor Melvin B. Lewis to Representative William L. Hungate (July 18, 1973), reprinted in
SUPPLEMEN T TO Su bcommittee Hearings, supra note 10, at 211

681. 388 U.S. 14 (1967).

vol. JOO U.3. 14 (iyo/).
vol. DOO U.Ò. 14 (1^0/).
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vol. JOO U.d. 14 (1*0/).
vol. DOO U.Ò. 14 (1*0/).
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from testifying on the basis of a priori categories that presume them unworthy 
of belief.”682 In Washington the Supreme Court held unconstitutional two 
Texas statutes prohibiting coparticipants in a crime from testifying for each 
other while permitting each to testify for the Government against the other.683 
Because the statutes failed to “rationally [set] apart a group of persons who 
are particularly likely to commit perjury,”684 they arbitrarily infringed upon 
the defendant’s sixth amendment right to compulsory process.685 Although 
these statutes operated somewhat differently from rule 804(b)(3),686 Washing
ton requires that a legislature justify its evidentiary exclusionary rules.687

The analysis used in testing the constitutionality of a presumption that 
excuses the Government from adducing evidence reinforces the Washington 
requirement that legislatures justify limitations on the defendant’s ability to 
introduce evidence.688 If the presumption is permissive, allowing but not

682. Id. at 22.
683 Id. at 23. The defendant, Washington, and several companions searched for the new boyfriend of 

his former girlfriend. Another individual, Fuller, joined the group with his shotgun. Washington claimed 
that Fuller shot the new boyfriend. Id. at 15. In defense, Washington insisted that Fuller was drunk, that he 
unsuccessfully implored Fuller to give him the shotgun, and that he fled immediately before Fuller shot the 
boyfriend. At trial Washington sought to call Fuller as a witness. Fuller had previously been convicted of 
the murder and would have confirmed Washington’s version of the facts. The two Texas statutes, however, 
precluded Washington from examining Fuller. Id. at 16-17.

684 Id. at 22. According to the Supreme Court, the rule’s exceptions demonstrated its absurdity. An 
accomplice could testify for the Government against his coparticipant. Moreover, the ban no longer 
applied to an accused accomplice once he was acquitted, at which time he would be completely free to 
incriminate himself without fear of punishment. Id.

685. Id. at 22-23.
686. Although rule 804(b)(3) sometimes precludes the defendant from introducing a penal interest 

statement, the Texas statutes always precluded a defendant from calling a coparticipant as a witness. 
Furthermore, in Washington the Government could have cross-examined Fuller. Such cross-examination is 
impossible when a court admits the statement of an unavailable declarant. While these differences suggest 
that Congress might have justified the rule’s corroboration test more easily than Texas could have justified 
its statutes, Congress failed to do so.

687. Convinced by Senator McClellan that not every declarant would implicate the defendant to help 
himself, the Standing Committee changed its position to permit the Government to introduce such a 
statement. See notes 198-99 supra and accompanying text (discussing change in position). Neither the 
Standing Committee nor the House Subcommittee, however, made the sort of empirical inquiry that the 
Washington Court expected when they decided not to impose the corroboration requirement on the 
Government. Cf. Chambers v. Mississippi, 410 U.S. 284, 295-98 (1972) (“voucher” rule prohibiting 
defendant from impeaching own witness irrational and destructive of truth-gathering process).

688 The constitutional analysis of rule 8O4(b)(3)’s corroboration requirement is distinguishable from 
an analysis of the defendant’s burden of proving, or of adducing evidence to prove, an affirmative defense. 
A substantive criminal statute may constitutionally impose on the defendant the burden of persuasion with 
respect to an affirmative defense or a factor mitigating the degree of criminality. See Patterson v. New 
York, 432 U.S. 197, 205-09 (1977) (burdening defendant with proving affirmative defense of extreme 
emotional disturbance constitutional). The Patterson doctrine, superficially analogous to the “two-trial’’ 
model of rule 804(b)(3), see notes 714-15 infra and accompanying text, is inapposite for several reasons. 
First, penal interest statements almost always relate to the identity of the culprit rather than to an 
affirmative defense. Thus, they concern an element of the crime that the Government must prove. No 
statute, however, may constitutionally impose an affirmative burden of production or persuasion on the 
defendant with respect to an element of the crime itself. Sandstrom v. Montana, 442 U.S. 510, 524 (1979); 
Mullaney v. Wilbur, 421 U.S. 684, 703-04 (1975). Second, the affirmative defense doctrine concerns the 
burden of production or persuasion, rather than the admissibility of evidence. In contrast, rule 804(b)(3) 
acts as a bar to the introduction of evidence. Third, the defendant is burdened with proving certain 
affirmative defenses because he has greater access to the evidence relevant to those defenses. With respect 
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requiring the jury to infer the presumed fact once the basic fact has been 
proven, the party challenging it must demonstrate its invalidity as applied to 
his case.* 689 In contrast, a mandatory presumption, one requiring the defend
ant to rebut or disprove the presumed fact once the Government proves the 
basic fact, is constitutional only if facially so, rather than as applied in the 
specific case.690 The basic fact proved must support the inference beyond a 
reasonable doubt.691 Congress must demonstrate the relationship by empirical 
evidence.692

to rule 804(b)(3), the defendant will have the statement itself and yet may know no more about the 
declarant than the Government. Finally, the nature of the defendant’s burden in proving an affirmative 
defense remains unsettled. May a statute impose a standard of “beyond reasonable doubt,” of “clear and 
convincing” evidence, or only of “a preponderance” of the evidence? If the latter standard applies, the 
burden of proof would be lower than the evidentiary burden imposed on the defendant by rule 804(b)(3)’s 
corroboration requirement (as modeled) when he attempts to introduce evidence relevant to an affirmative 
defense.

689. County Court v. Allen, 442 U.S. 140, 157 (1979).
690. Id. at 157-60 (dictum).
691. Id. at 167. The Supreme Court applied the “more likely than not” test to a permissive 

presumption. Id. at 166-67.
692. The Supreme Court has reviewed not only the legislative history but also other relevant sources in 

evaluating that relationship. See Turner v. United States, 396 U.S. 398, 408-18 (1970) (presumption of 
illegal importation knowledge from heroin possession valid due to surveys, reports, and common sense 
indicating that awareness).

693. Cf. Jaffe, supra note 248, at 227 (challenging constitutionality of rule 804(b)(2)’s dying declaration 
exception in same way).

694. Congress would have had to refine the requirement with regard to inmates. Although a court 
justifiably should be concerned about an inmate’s exoneration of the defendant long after the Government 
convicted the defendant, a court should put more stock in an inmate’s confession to a crime committed 
while he and the defendant were serving time together.

695. Similarly, Congress’ failure to justify its fear that most penal interest statements are untrustworthy 
regardless of the declarant’s status also suggests constitutional defects. The presumption cases eliminate the 
argument that constitutional review of rule 804(b)(3) is precluded by the congressional ability to condition 
the admission of evidence. See Tot v. United States, 319 U.S. 463, 472 (1943) (illegal possession of firearm 
may not be presumed from possession despite Congress’ ability to outlaw possession). Furthermore, 
Congress’ failure to justify the corroboration requirement is suspect because courts are eliminating the 
requirement in other circumstances presenting the danger of witness fabrication or error. See Arnold v. 
United States, 358 A.2d 335, 343-45 (D C. 1976) (en banc) (corroboration of rape victim's testimony serves 
no legitimate purpose); People v. Edwards, 396 Mich. 551, 566 n.43, 242 N.W.2d 739, 746 n.43 (1976) 
(because no corroboration required of undercover agents and informers who are “professional dissem-
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This presumption analysis can justifiably be applied to rule 804(b)(3) 
because the rule operates like a mandatory presumption: The court admits a 
statement only if the defendant satisfies the corroboration requirement.693 
Thus, to withstand judicial scrutiny, the rule must be constitutional on its 
face. The House Subcommittee believed that statements against penal interest 
offered by the defendant were untrustworthy because it assumed that 
declarants usually were friends, relatives, or fellow inmates of the defendant. 
Congress, however, did not develop an empirical record to justify either the 
“basic fact,” the nature of the declarants, or the “presumed fact,” the 
untrustworthiness of statements by these sorts of declarants. Had Congress 
demonstrated that such declarants generally were untrustworthy, it might 
have legitimately imposed the corroboration requirement in cases involving 
these declarants.694 Because Congress failed to develop such a record, the 
corroboration requirement is unconstitutional on its face.695
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Washington v. Texas also provides a procedural due process attack on the 
rule’s corroboration requirement. The Texas statutes implicitly presumed that 
“the right to present witnesses was subordinate to the court’s interest in 
preventing perjury, and that erroneous decisions were best avoided by 
preventing the jury from hearing any testimony that might be perjured, even 
if it were the only testimony available on a crucial issue.”696 Those premises 
also underlie Congress’ decision to increase the corroboration requirement. 
The Washington Court suggested that less drastic measures could have 
protected the accuracy of the factfinding process. Texas, for example, simply 
could have trusted the jury to assess the “credit and weight” of the 
coparticipant’s testimony.697

biers,” no corroboration required of penal interest statement offered to exculpate defendant); Note, Expert 
Psychological Testimony, supra note 624, at 1001-02 (no jurisdiction adopted corroboration requirement for 
eyewitness identification); cf. Fed. R. Evid. 406 (eliminating corroboration of habit evidence).

696 388 U.S. 14, 21 (1967) (footnotes omitted).
697. Id. at 22 (quoting Rosen v. United States, 245 U.S. 467, 471 (1918)). Professor Westen reaches the 

same conclusion, but he too recognizes that the Supreme Court did not specifically use an “alternative
means” analysis. Westen, The Compulsory Process Clause, 73 Mich. L. Rev. 73, 115 n.20 (1974) 
[hereinafter, Westen, Compulsory Process], Professor Westen has argued that other decisions by the Court 
also illustrate that a legislature must adopt the least drastic approach when limiting the defendant’s ability 
to introduce evidence. See Westen, Order of Proof: An Accused's Right to Control the Timing and Sequence 
of Evidence in His Defense, 66 Calif. L. Rev. 935, 968-69 (1978) (state’s interest in preventing peijury 
should be promoted by jury evaluations of credibility rather than by exclusion) [hereinafter Westen, Order 
of Proof], See also Clinton, supra note 661, at 800 (when Governmental interest advanced, court must 
consider whether evidentiary objectives justifying infringement of defendant’s constitutional rights 
attainable with less drastic means).

698. See Advisory Committee Note to Revised Draft, supra note 1, at 444 (“Questions of possible 
fabrication are better trusted to the competence of juries than made the subject of attempted treatment by 
rule.”); Advisory Committee Note to Preliminary Draft, supra note 1, at 386 (same).

699. Professor Cleary recognized this problem:

The amendment [of the House Subcommittee increasing the corroboration requirement] 
seems to inject the judge unduly into the area reserved to juries. The same may be said with 
respect to establishing the standard of proof as “clearly” a burden beyond that ordinarily 
attending the admissibility of evidence by any party and particularly going beyond burdens 
that have been thought properly to be imposed upon defendant in criminal cases.

Reporter’s Comments to Subcommittee Print, supra note 176, at 38. Unfortunately, the Advisory and 
Standing Committees did not inform the House Subcommittee of Professor Cleary’s concern. Congress 
never responded to a similar criticism of the “simple corroboration” test made during the hearings. See 
House Subcommittee Hearings, supra note 15, at 239 (statement of John J. Cleary, Executive Director, 
Federal Defenders of San Diego, Inc.) (lack of corroboration applicable to weight, not admissibility).

The Advisory Committee in the Preliminary and the Revised Drafts would 
have permitted the jury to assess the credibility of both the declarant and the 
witness who reported the declarent’s statement.698 The assumption in those 
drafts was that the jury properly could evaluate the reliability of the 
statement. Furthermore, as long as the court found that the statement 
satisfied the penal interest test of the rule’s first sentence, it did not need to 
exclude the statement to prevent jury error. The Standing Committee 
withdrew that role from the jury because it wanted to placate Senator 
McClellan and not because it disagreed with the Advisory Committee’s belief 
that the jury could assess credibility and weight accurately. Congress’ failure 
to justify this shift in the roles of judge and jury renders it constitutionally 
suspect in light of Washington.699
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The possibility that the declarant’s unavailability might reduce the jury’s 
ability to assess his credibility does not justify imposing the corroboration 
requirement as a condition of admissibility.700 If less drastic methods exist to 
inform the jury of the credibility issue, procedural due process requires that a 
court use them. In a related context, the Supreme Court has noted that a 
hearsay declarant’s failure to testify raises the issue of his credibility for the 
jury.701

Congress could have made changes in the rule that would have limited the 
possibility for a due process attack on the rule. Congress, for example, could 
have imposed the rule’s corroboration burden only when the declarant was a 
friend, relative, or a fellow prison inmate.702 Congress even might have 
excluded any statement made after the defendant had been convicted.703 
Congress could have ordered every trial court to warn the jury of the

700. The facts in United States v. Satterfield, 572 F.2d 687 (9th Cir.), cert, denied, 439 U.S. 840 (1978), 
illustrate why the corroboration test should be a matter of weight rather than of admissibility. In affirming 
the exclusion of declarant Merriweather’s exculpation of Satterfield, the court of appeals listed three facts 
that corroborated and four facts that undercut the reliability of the statement. Reliability was corroborated 
because Merriweather allegedly made the statement during an argument with Satterfield, suggesting 
spontaneity; Merriweather worried that his statement would jeopardize his appeal; and the alleged ill will 
between Merriweather and Satterfield reduced the likelihood that Merriweather would falsely exculpate 
Satterfield. Id. at 693. Reliability was undercut, however, by the low likelihood that Merriweather would 
prevail on appeal; the substantial period of time between the robberies and Merriweather’s statements; the 
possibility that Merriweather concocted his statement; and the identification of Satterfield as the robber by 
eight eyewitnesses. Id. Because any jury could have understood and evaluated these competing considera
tions, the court of appeals should not have excluded the statement.

701. See Dutton v. Evans, 400 U.S. 74, 88 (1970) (plurality opinion) (“[declarant’s] statement contained 
no express assertion about past fact, and consequently it carried on its face a warning to the jury against 
giving the statement undue weight”); id. at 91 (Blackmun, J., with Burger, C.J., concurring) (“I am at a 
loss to understand how any normal jury . . . could be led to believe, let alone be influenced by, this 
astonishing account by [the witness of what the declarant had said]”); id. at 99 (Harlan, J., concurring in 
the result) (“The jury, with the guidance of defense counsel, should be alert to the obvious dangers of 
crediting such testimony [of the witness about the declarant’s implication of the defendant]”). Also, 
nonassertive conduct is treated as nonhearsay under rule 801(a)(2) in part because the jury is able to detect 
its ambiguous quality, thus foreclosing jury over-valuation. See generally R. Lempert & S. Saltzburg, A 
Modern Approach to Evidence 350-51 (1977).

702. Although Professor Cleary thought it was impossible to distinguish between types of declarants or 
statements in the rule, Memorandum No. 19, supra note 52, at 291, the Advisory Committee’s instructions 
on using the “simple corroboration” test would have given courts discretion to demand more corroboration 
if the declarant were a friend, relative, or a fellow prison inmate. See Advisory Committee's Note to 
Supreme Court Draft, supra note 1, at 327 (test should be construed to effectuate purpose of circumventing 
fabrication).

703. See United States v. Mackin, 561 F.2d 958, 962-63 (D.C. Cir.) (declarant’s insufficiently 
corroborated recantation of trial testimony inadmissible to convict defendant), cert, denied, 434 U.S. 959 
(1977); Commonwealth v. Hackett, 225 Pa. Super. Ct. 22, 29-30, 307 A.2d 334, 338 (1973) (limiting 
admissibility of penal interest statements to those made before or during trial). But see Commonwealth v. 
Nash, 457 Pa. Super. Ct. 296, 305 n.4, 324 A.2d 344, 348, 348 n.4 (1974) (Roberts, J., concurring) 
(criticizing Hackett restriction). Such a restriction is constitutionally questionable because a declarant 
might honestly exonerate a defendant convicted of a crime committed by the declarant. Moreover, the 
defendant’s heavy burden to overturn his conviction provides an alternative form of protection. To justify a 
trial judge’s grant of such a motion, the newly-discovered evidence must “probably produce an acquittal 
upon retrial.” United States v. Mackin, 561 F.2d 958, 961 (D.C. Cir.), cert, denied, 434 U.S. 959 (1977). 
The motion based on the defendant’s claim to have “newly discovered” the exculpatory statement also 
must be made within two years of final judgment. Fed. R. Crim. P. 33. The defendant, however, might 
have no remedy if his only claim is that he was erroneously convicted in an otherwise error-free trial. Cf. 
Moore v. Illinois, 408 U.S. 786, 795-96 (1972) (absent constitutional obligation for Government to disclose 
evidence, irrelevant that evidence was probative of innocence).



988 The Georgetown Law Journal [Vol. 69:851

credibility problem704 or could have permitted courts to comment on the 
credibility of the particular statement.705 Congress might have required the 
defense to notify the Government whenever the defendant intended to offer a 
penal interest statement.706 By notifying the Government of the identity of

704. Courts should be more willing to admit hearsay evidence if the trial judge can identify the 
credibility and weight issues for the jury. In the Preliminary Draft the Advisory Committee had ordered 
the judge to explain to the jury how it should evaluate conditionally relevant evidence. Preliminary Draft, 
supra note 1, at 14-15 (“If under all the evidence upon the issues the jury might reasonably find that the 
fulfillment of the condition is not established, the judge shall instruct the jury to consider the issue and to 
disregard the evidence unless they find the condition was fulfilled”). One way for the judge to inform the 
jury of the credibility problem is to add this command deleted from later drafts. Another way is for the 
judge to comment on the evidence. Although Congress refused to enact Proposed Federal Rule of Evidence 
105, Supreme Court Draft, supra note 1, at 199 (summing up and comment by thejudge), neither the House 
of Representatives nor the Senate thereby intended to forbid federal courts from continuing the federal 
common law practice of commenting on the weight of the evidence. See JUNE 28, 1973 Print, supra note 
10, at 151 (refusal to adopt rule 105 does not affect existing common law); Senate Judiciary 
Committee Report, supra note 10, at 24 (same). Senator McClellan offered this suggestion:

[Wjhere the declarant himself had been involved in the past in criminal offenses, [thejudge 
should instruct the jury that] his statement should be received and credited only with the 
utmost care because of the special danger of perjury and the virtually universal experience of 
the untrustworthiness of such declarations.

McClellan Letter, supra note 82, at 33,648. Senator McClellan did not explain why the instruction was 
appropriate only when the declarant had been “involved in the past in criminal offenses,” the restriction’s 
meaning, or the basis of “virtually universal experience.” The suggestion in the text goes further, with the 
court instructing the jury whenever the defendant offered a purported statement against interest, or at least 
whenever the declarant was a friend, relative, or a fellow inmate.

In other contexts, the Supreme Court has held that an instruction adequately protects the defendant 
from untrustworthy evidence offered by the Government. See, e.g., Parker v. Randolph, 442 U.S. 62, 73-74 
(1979) (plurality opinion) (instruction that codefendant’s confession be considered only against source 
avoids confrontation clause violation); Manson v. Braithwaite, 432 U.S. 98, 116 (1977) (juries intelligently 
measure weight of identification evidence despite untrustworthy aspects); Opper v. United States, 348 U.S. 
84, 95 (1954) (severance not required despite admission of codefendant’s incriminating statements). The 
Court has approved cautionary instructions concerning an accomplice’s testimony against the defendant. 
See Cool v. United States, 409 U.S. 100, 103-04 (1972) (per curiam) (discussion of use of accomplice’s 
testimony). Conversely, an instruction cautioning the jury to view defense evidence skeptically could be 
constitutional. Cf. id. (jury instruction to credit defense witness, an alleged accomplice, unconstitutional 
only if testimony true beyond reasonable doubt).

705. See Prop. Fed. R. Evid. 105, Supreme Court Draft, supra note 1, at 199 (summing up and 
comment by judge on weight of evidence and credibility of witnesses). Although Congress refused to enact 
this rule because the matter was considered procedural rather than evidentiary, the Senate correctly 
understood that it reflected federal common law practice. Senate Judiciary Report, supra note 10, at 
24.

706. This suggestion parallels the notification requirements of rules 803(24) and 804(b)(5), which 
condition admission of a statement on the proponent’s notification to the opponent of “his intention to 
offer the statement and the particulars of it, including the name and address of the declarant.” Fed. R. 
Evid. 803(24); Fed. R. Evid. 804(b)(5). Such notification probably does not infringe upon the defendant’s 
fifth amendment right. See United States v. Nobles, 422 U.S. 225, 233-34 (1975) (production of defense 
investigator’s notes presents no fifth amendment violation); Williams v. Florida, 399 U.S. 78, 82-86 (1970) 
(notice-of-alibi statute does not violate fifth and fourteenth amendments); cf. Fed. R. Crim. P 12.1 (notice 
of alibi); id. 12.2 (notice of insanity defense); id. 16(b) (defense obligation to permit Government inspection 
of documents, tangible objects, reports of examinations, and tests when defense has sought similar items 
from Government); id. 26.2 (production of statement by any witness other than the defendant). The 
defense would almost certainly accept a disclosure requirement in exchange for eliminating or reducing the 
corroboration requirement. Moreover, compared to Professor Westen’s suggestion, see Westen, Order of 
Proof, supra note 697, at 978 (state might require defendant to disclose substance of his trial testimony 
before trial or out of presence of jury), this suggestion is less radical and thus probably more feasible. 
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both the declarant and the witness, the content of the statement, the way in 
which the defense obtained the statement, and the relationship between the 
declarant and the defendant, the defendant would provide the Government 
with an adequate opportunity to challenge the credibility of both the 
declarant and the reporting witness.707

B. THE RULE DISCRIMINATES BETWEEN THE GOVERNMENT 
AND THE DEFENDANT.

Washington v. Texas708 suggests an equal protection challenge to rule 
804(b)(3).709 Under the Texas statutes at issue, the state could call a 
coparticipant to testify against the defendant, but the defendant could call 
only an acquitted coparticipant as a witness.710 In his concurring opinion, 
Justice Harlan wrote: “Texas has put forward no justification for this type of 
discrimination between the prosecution and the defense in the ability to call 
the same person as a witness, and I can think of none.”711

707. If the defendant refused to disclose or if, upon disclosure, the Government could not challenge the 
credit and weight of the declarant’s statement, the court might exclude the statement under rule 403. See 
note 670 supra (discussing whether judge may invoke rule 403 to exclude otherwise admissible hearsay). In 
People v. Chapman, 50 Cal. App. 3d 872, 123 Cal. Rptr. 862 (Ct. App. 1975), for example, the defendant 
and the declarant were identified as having fought with and killed the victim. The defendant admitted his 
presence but claimed that he had tried to break up the fight. While the defendant and the declarant were in 
jail, the declarant reportedly twice admitted that he shot the victim and once said that the defendant tried 
to intervene. A relative of the defendant’s was prepared to testify that, before the two were arrested, the 
declarant admitted sole responsibility. A third person who also was present, however, denied this last 
confession. Furthermore, the Government claimed that the declarant admitted responsibility because he 
would be sentenced as a juvenile and would therefore not be treated harshly and that the defendant asked 
the declarant to testify falsely under threat of bodily harm. Id. at 875-79, 123 Cal. Rptr. at 864-66. The trial 
court refused to admit any of this evidence on the ground that the declarant’s statements were 
untrustworthy, a decision affirmed on appeal for two reasons. The trial court not only had authority to 
assess credibility as a condition to admission but also could exclude the evidence as prejudicial, misleading, 
or confusing, Id. at 879-82, 123 Cal. Rptr. at 866-67. Chapman was wrongly decided because the 
Government adequately contested the hearsay and the jury could have assessed the credit and weight of the 
statements.

When a declarant invokes the privilege against self-incrimination, the Government may grant 
immunity. An immunized witness might still refuse to testify, but the Government could ask the witness 
leading questions that would challenge his credibility before the jury. By analogy to Dutton v. Evans, 400 
U.S. 74 (1970), in which the Supreme Court overrode the defendant's confrontation clause objection in part 
because the defendant could have subpoenaed the declarant to testify, id. at 88 n. 19, a trial court should not 
impose the corroboration requirement if the Government refuses to immunize the declarant. If the 
Government does immunize the declarant, it could still prosecute him with any evidence, including his 
hearsay statement, it gathered apart from his testimony.

708. 388 U.S. 14 (1967). The Supreme Court, however, did not mention equal protection.
709. Cf. Green v. Georgia, 442 U.S. 95, 97 (1979) (per curiam) (due process violation to exclude from 

jury’s consideration coparticipant’s penal interest statement when state had introduced same statement in 
separate trial against another coparticipant); Cool v. United States, 409 U.S. 100, 100 (1972) (per curiam) 
(conviction reversed for error in two jury instructions, one to convict if it believed uncorroborated 
accomplice’s testimony, the other to acquit if it believed accomplice’s exculpation of defendant beyond 
reasonable doubt); United States v. Benveniste, 564 F.2d 335, 339 (9th Cir. 1977) (court reversed 
conviction for exclusion of penal interest statement under rule 804(b)(3) while noting trial court's exclusion 
of exculpatory statements and inclusion of inculpatory statements).

710. Washington v. Texas, 388 U.S. 14, 16 n.4, 22-23(1967).
711. Id. at 24 (Harlan, J., concurring). Nonetheless, Justice Harlan concurred on due process grounds. 

Id. at 25.
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Rule 804(b)(3) creates a difference between the Government’s ability and 
the defendant’s right to introduce a penal interest statement by imposing a 
corroboration requirement solely on the defendant.712 The rule may create a 
second difference because it allows the Government to introduce a related 
statement against the defendant but allows the defendant to introduce only a 
third-party statement that substitutes the declarant for the defendant in a one- 
person crime.713

712. Judge Weinstein characterizes this question of the admissibility of statements implicating the 
defendant as “[pjarticularly troublesome,” 4 Weinstein, supra note 16, fl 8O4(b)(3)[O3] at 804—109, but 
“solves” it by erroneously concluding that Congress meant to exclude all such statements. Id. at 804—110. 
He interprets Congress’ deletion of the "Bruton sentence,” which the House Subcommittee had reinserted, 
and Congress’ approval of the second sentence (as modified by the House Subcommittee) to mean that 
Congress intended to preclude the introduction of any statements offered by the Government «which 
implicate the defendant. Id. This interpretation is erroneous. See notes 188-215 supra and accompanying 
text (discussing deletion of Bruton sentence).

713. Whether this difference exists depends upon an interpretation of the word “exculpate” in the rule’s 
second sentence. See notes 372-84 supra and accompanying text (discussing interpretation of “exculpate”); 
cf. Walden v. State, 284 So. 2d 440, 441 (Fla. Dist. Ct. App. 1973) (statement excluded in part because it 
did not substitute declarant for defendant).

714. In this example, the defendant’s action resembles the impleader doctrine in civil litigation under 
which a civil defendant sues a third party whom he claims is “liable to him for all or part of the plaintiffs 
claim against him.” Fed. R. Civ. P. 14(a).

715. See notes 529-35 supra and accompanying text (discussing Government’s corpus delicti burden).
716. Rule 801(d)(2)(E), however, imposes the separate admissibility requirement that the declarant 

spoke “in furtherance of the conspiracy." Fed. R. Evid. 801(d)(2)(E). This separate requirement will 
usually justify excluding the coconspirator’s post-arrest implication of the defendant under this rule.

717. Moreover, the Advisory and Standing Committees did not explain why they imposed the “simple 
corroboration" requirement only on the defendant. No evidence exists to suggest that the Committees 
distinguished between the Government and defendant to placate Senator McClellan. See note 199 supra 
and accompanying text (Committees' reason for adding corroboration).

Two examples illustrate these differences. In a one-person crime, the 
Government prosecutes the defendant and the defendant “prosecutes” the 
declarant.714 The Government may introduce an admission or confession by 
the defendant without corroboration.715 The defendant, however, may not 
introduce the declarant’s statement without satisfying the rule’s corrobora
tion requirement. When the Government prosecutes the defendant in a three- 
person crime, it may introduce the second coconspirator’s statement implicat
ing the defendant without corroborating its reliability under either rule 
804(b)(3) or rule 801(d)(2)(E).716 The defense, on the other hand, may not 
introduce the third coconspirator’s statement exonerating the defendant 
without meeting the rule’s corroboration requirement. Moreover, if the word 
“exculpate” in the second sentence of rule 804(b)(3) limits admissibility of 
third-party statements offered by the defense to those that substitute the 
declarant for the defendant, the defendant may not introduce the third 
coconspirator’s statement, even if he can corroborate it. The third coconspira
tor’s exculpation of the defendant, however, is related to his self-implication 
in the same way as the second coconspirator’s implication of the defendant is 
related to his self-implication.

Congress gave no reason for imposing the corroboration requirement solely 
on the defendant.717 The likely way in which the jury might err in evaluating 
penal interest statements suggests that the corroboration requirement should 
be imposed upon the Government rather than upon the defendant. Admitting 
hearsay poses the risk that the jury will overvalue the reliability of the 
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statement.718 The jury, however, might undervalue the reliability of a 
statement offered by the defendant to exonerate himself, assuming that the 
jury might infer the defendant’s guilt simply because he has been charged. 
Furthermore, the jury might undervalue the statement because the Govern
ment has decided to continue the prosecution.719 The jury might assume that 
the Government would have dismissed the charge against the defendant if the 
declarant’s statement was reliable. Additionally, the jury might undervalue 
the declarant’s statement if the reporting witness called by the defendant 
appears to be biased (a friend or a relative of the defendant) or of questionable 
status (one who obtained the statement while in jail).

718. Assuming that the jury trusts the Government’s evidence more than the defendant's, this danger 
exists when the Government offers a statement implicating the defendant.

719. This assumes that the jury does not realize that the defendant is currently under no obligation to 
disclose an exculpatory statement to the Government.

720. See Rothstein, supra note 183, at 154 n. 151 (jury’s sensitivity to private coercion greater than 
realization of Governmental pressures).

721. Markup Session, June 12, 1973; see Advisory Committee Note to Revised Draft, supra note 1, at 
444 (statements of codefendants traditionally regarded with suspicion because of readily supposed 
advantages of implicating another); Cleary Memorandum, supra note 112, at 7 (“[Professor Blakey] is 
certainly correct that the [“Bruton sentence”] too broadly assumes that every declaration implicating 
another is made to curry favor with the authorities and hence not against interest.”).

722. In practice, one way to resolve this underinclusivity is to inspect the declarant's motivation closely 
to determine whether the statement is actually against penal interest. Compare United States v. Love, 592 
F.2d 1022, 1025 (8th Cir. 1979) (prostitute’s statement to police implicating defendant not against interest) 
with United States v. White, 553 F.2d 310, 313 (2d Cir.) (prostitute's statement to police implicating 
defendant admissible because against interest), cert, denied, 431 U.S. 972 (1977). No matter how difficult 
this inspection will be, a holding that no implication of the defendant by an arrested declarant is against the 
latter’s penal interest clashes with congressional intent. But see United States v. Sarmiento-Perez, 633 F.2d 
1092, 1102-03 (5th Cir. 1980) (third-party custodial confessions implicating defendant are inherently 
untrustworthy and not admissible under rule 804(b)(3)).

In contrast, the jury might overvalue the reliability of the declarant’s 
implication of the defendant because it will have greater difficulty in 
recognizing pressure by the Government than by the defendant on a 
declarant.720 The status of the police officer, the usual witness who reports the 
declarant’s implication of the defendant, also might enhance the reliability of 
the statement. The declarant, however, might lie in implicating the defendant 
to shift suspicion from himself to obtain a favor from the Government, or to 
avenge a grudge against the defendant. The House Subcommittee, the 
Advisory Committee, and the Standing Committee recognized that the 
declarant might falsely implicate the defendant.721 This statement is equally 
subject to fabrication as a statement from a prison inmate or a friend or 
relative of the defendant. Yet the Subcommittee failed to impose the 
corroboration requirement when the Government offered that sort of state
ment. In this instance, the rule’s corroboration requirement is as underinclu- 
sive as it is overinclusive in not singling out friends, relatives, or fellow prison 
inmates as the only declarants whose statements must be corroborated by the 
defendant.722

The Subcommittee’s failure to impose the corroboration requirement on 
the Government apparently resulted from its misinterpretation of the defend
ant’s confrontation clause protection rather than from a belief that the 
declarant would not speak against his penal interest in implicating the 
defendant. During the June 12, 1973 markup session, for example, Represen
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tative Holtzman asked why the corroboration requirement should not be 
imposed on the Government.723 In response, associate counsel argued such a 
requirement was superfluous because Bruton created a confrontation clause 
bar to all Government-offered penal interest statements by an unavailable 
declarant.724

Neither Bruton nor several of the Supreme Court’s later efforts to explain 
the confrontation clause provide the defendant with this protection.725 
Associate counsel and the Subcommittee apparently assumed that the Court 
admitted the codefendant’s implication of Bruton as substantive evidence. 
The Court, however, admitted the codefendant’s statement only against the 
codefendant in Bruton.126 The Court explicitly reserved consideration of the 
confrontation clause problem that exists when a hearsay statement satisfies an 
exception and is therefore substantively admitted against the defendant.727 If a 
statement satisfies the confrontation clause whenever it satisfies a hearsay 
exception, the House Subcommittee created an equal protection problem in 
not imposing the corroboration requirement on the Government.728

723. Markup Session, June 12, 1973.
724. Id. In the Subcommittee’s June 28, 1973 print the reinserted "Bruton sentence” reads: “A 

statement or confession offered against the accused in a criminal case, made by a codefendant or other 
person implicating both himself and the accused, is not admissible.” June 28, 1973 Committee Print, 
supra note 10, at 175. The Subcommittee may have initially believed that a declarant’s implication of the 
defendant was inadmissible under any hearsay exception on constitutional grounds. The Advisory and 
Standing Committees suggested changing the final clause of the June 28 version from “is not inadmissible” 
to “is not within this exception.” Committees’ Response to Subcommittee Print, supra note 175, at 298. 
The Subcommittee adopted the suggestion, and its October 10, 1973 print included the change of language. 
October 10, 1973 Print, supra note 10, at 388. This change would permit the Government to introduce 
the declarant’s implication through some other hearsay exception or through the coconspirator doctrine of 
rule 801(d)(2)(E). The Subcommittee thus apparently narrowed its constitutional concern to rule 
804(b)(3).

725. See Parker v. Randolph, 422 U.S. 62, 74-75 (1979) (jury instruction not to consider codefendant’s 
confession implicating defendant but not admitted against the defendant satisfies Bruton concerns when 
defendant’s own confession introduced); Schneble v. Florida, 405 U.S. 427, 432 (1972) (defendant’s 
confession permits conclusion that introduction of codefendant’s statement harmless error); Nelson v. 
O’Neil, 402 U.S. 622, 629-30 (1971) (no Bruton violation if codefendant denies making statement at trial 
and statement implicating defendant not admitted against defendant); Harrington v. California, 395 U.S. 
250, 254-55 (1969) (defendant’s confession permits conclusion that introduction of codefendant’s statement 
harmless error).

726. Bruton v. United States, 391 U.S. 123, 125 n.2 (1968).
727. The Supreme Court noted:

We emphasize that the hearsay statement inculpating petitioner was clearly inadmissible 
against him under traditional rules of evidence .... There is not before us, therefore, any 
recognized exception to the hearsay rule insofar as petitioner is concerned and we intimate no 
view whatever that such exceptions necessarily raise questions under the Confrontation 
Clause.

Id. at 128 n.3. instead, the Court was concerned with the effectiveness of a judicial instruction to ignore the 
codefendant’s statement in determining the defendant’s guilt. Id. at 137. Because the Court thought that no 
jury would follow such an instruction, it feared that the jury would misuse the nontestifying codefendant’s 
statement as substantive evidence against the defendant, denying the defendant his right to confront his 
accusor. Id.

728. The House Subcommittee perhaps understandably misinterpretated Bruton because it was misled 
by the Supreme Court’s emphasis on the confrontation clause rather than the procedural due process 
clause. See generally Haddad, Post-Bruton Developments: A Reconsideration of the Confrontation Ration-
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Since Bruton, the Supreme Court has attempted to explain the role of the 
confrontation clause when a hearsay statement is admitted against the 
defendant. In its first relevant attempt, Dutton v. Evans,'129 the Government 
introduced the declarant’s hearsay statement against the defendant under 
Georgia’s hearsay exception for coconspirator’s statements.* 729 730 The statement, 
however, did not automatically satisfy the confrontation clause. In a plurality 
opinion, the Court apparently established two tests to determine whether a 
hearsay statement satisfies the confrontation clause: The statement must 
satisfy a hearsay exception731 and it must be reliable.732

ale, and A Proposal for A Due Process Evaluation of Limiting Instructions, 18 Am. Crim. L. Rev. 1 (1980) 
(Bruton protection better understood in due process rather than confrontation clause terms). In Nelson v. 
O’Neil, 402 U.S. 622 (1971), Justice Brennan argued that the majority in O'Neil overvalued the 
effectiveness of a jury instruction to ignore the codefendant’s implication of the defendant, admitted only 
against the codefendant, in holding that the confrontation clause was not violated when the codefendant 
testified. Id. at 633-34 (Brennan, J., with Douglas & Marshall, JJ., dissenting).

729. 400 U.S. 74 (1970). The Court decided California v. Green, 399 U.S. 149 (1970), several months 
before Dutton. Although hearsay was admitted against the defendant in Green, the defendant was able to 
cross-examine the declarant both at the preliminary examination and at trial. 399 U.S. at 151-52. In Dutton 
the declarant did not testify at any point, although apparently either party could have subpoenaed him. 400 
U.S. at 88 n.19. Because rule 804(b)(3) conditions admissibility of the declarant’s statement on his 
unavailability, the rule establishes a factual setting more analogous to Dutton.

730. 400 U.S. at 83 & n.15.
731. Id. at 82-83. The Supreme Court held that Georgia’s expansive coconspirator exception, 

permitting the Government to introduce a coconspirator’s statement made during the concealment phase 
of the crime, did not violate the confrontation clause. Id. at 83. The Court noted that federal court 
decisions excluding statements made during the concealment stage of a conspiracy were based on an 
evidentiary rule promulgated pursuant to the Court’s supervisory power and did not establish a 
constitutional limit on the exception. Id. at 82.

732. Justice Stewart found that the statement bore “indicia of reliability” because the statement was 
spontaneous and against the declarant’s penal interest. Id. at 89.

733. Id. at 88 n.19.
734. Id. at 87.
735. Id. at 89 (quoting California v. Green, 399 U.S. 149, 161 (1970)). See also Mancusi v. Stubbs, 408

U.S. 204, 213 (1972) (quoting Dutton and Green).

---- tquoung uutton and
---- tquoung uutton ano
---- —.-r, tquoung uutton and
---- —,, tquoung uutton and
----—tquoung uutton and

Justice Stewart’s plurality opinion left several points unclear. First, is a 
showing of reliability a separate test? If the statement satisfies a widely- 
accepted hearsay exception, why is an independent demonstration of its 
reliability necessary? Hearsay exceptions generally assume the reliability of a 
qualifying statement. Second, what kind and what quantum of evidence 
satisfies the “indicia of reliability” test? The supporting evidence in Dutton 
was equivocal. Was the Court satisfied because the defendant could have 
subpoenaed the declarant to testify,733 because the declarant’s statement was 
not “crucial” to the Government or “devastating” to the defense,734 or 
because the “trier of fact [had] a satisfactory basis for evaluating the truth of 
the prior statement”?735 If the declarant was unavailable (as he must be under 
rule 804(b)(3)) or if the statement played a more important role in the 
Government’s proof, would the Court expect a more convincing demonstra
tion of reliability? If either is true, how should lower courts interpret Justice 
Stewart’s conclusion that the declarant’s statement was reliable? If Georgia 
had a penal interest exception like rule 804(b)(3), would satisfaction of such a 
penal interest exception simultaneously satisfy the confrontation clause? If 
this is the meaning of Dutton, it follows that the confrontation clause offers no 
protection when the Government introduces an uncorroborated penal interest 
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statement under rule 804(b)(3). Thus, the confrontation clause would not 
provide the sort of protection that the House Subcommitte anticipated.

The Court’s most recent confrontation clause decision, Ohio v. Roberts,1^ 
clarifies some of the ambiguity in Dutton but introduces other interpretive 
problems. The Court confirmed that the confrontation clause demands a 
demonstration of the reliability of a hearsay statement.736 737 In evaluating 
whether the statement bore “indicia of reliability,” the Court indicated that 
the “[rjeliability [of the hearsay statement] can be inferred without more in a 
case where the evidence falls within a firmly rooted hearsay exception.”738 If 
the statement falls outside these exceptions, “the evidence must be excluded, 
at least absent a showing of particularized guarantees of trustworthiness.”739

736. 100 S. Ct. 2531 (1980). In Roberts the defendant, convicted of forging a check and with possession 
of stolen credit cards, defended on the ground that the victim’s daughter gave him permission to use the 
checkbook and credit cards. Id. at 2535. To establish this defense, counsel called the daughter as a witness 
at the preliminary examination. Id. She denied that she had given the defendant such permission. Id. When 
the defendant testifed at his trial that the daughter gave him permission, the prosecutor introduced the 
daughter’s preliminary examination testimony in rebuttal. Id. The daughter did not testify at trial. Id.

Til. Id. at 2539. The Court held that, as a threshold test, the declarant must be unavailable and the 
Government must make a good faith effort to produce him at trial. Id. at 2538-39, 2543. The Court noted, 
however, that unavailability need not be demonstrated if the utility of trial confrontation is minimal. Id. at 
2538 n.7 (citing Dutton).

738 Id. at 2539. The Court's examples of “firmly rooted” exceptions were those for dying declarations, 
cross-examined prior testimony, and business records. Id. & n.8.

739. Id. at 2539 (footnote omitted).
740. See Mattox v. United States, 156 U.S. 237, 243 (1895) (“from time immemorial [dying 

declarations] have been treated as competent testimony”). The dying declaration exception might have 
been the only exception recognized at the time the confrontation clause was ratified. See F. Heller, The 
Sixth Amendment 105 & n.65 (1951) (dying declaration only exception recognized at common law at 
time of constitutional convention); cf. H. Rottschaefer, Handbook of American Constitutional 
Law 796 (1939) (citing Kirby v. United States, 174 U.S. 47, 61 (1899), which stated that dying declaration 
exception well established at time of constitutional convention).

741. This possibility rests upon the belief that the dying declaration exception admits what is perhaps 
the most unreliable type of hearsay. See House Subcommittee Hearings, supra note 10, at 217 (statement of 
a Committee of New York Trial Lawyers on the Proposed Federal Rules of Evidence) (arguing that only 
justification for exception is necessity because in homicide cases declarant obviously unavailable to testify 
against defendant).

742 In Roberts the Supreme Court quoted a student comment that included the business records 

The Court’s dictum can be read in different ways. The Court correctly 
stated that the dying declaration exception is “firmly rooted” in history.740 
The Court’s approval of the dying declaration exception suggests that any 
hearsay exception, widely accepted by many jurisdictions, satisfies the 
confrontation clause’s test of reliability.741 The constitutionality of a hearsay 
exception, however, should be tested by the likelihood of the statement’s 
reliability rather than the longevity of the exception’s acceptance. The Court’s 
reference to the business record and the prior cross-examined testimony 
exceptions, which are thought to cover evidence more reliable than dying 
declarations, suggests that the confrontation clause may require an analysis of 
the premises of the particular exception and that the dying declaration 
exception enjoys special treatment solely because of its age.

Neither of these interpretations of the Court’s dictum is compelling. 
Although the business records exception also is well established, its premises 
remain controversial.742 In Roberts the Court did not explain the meaning of 
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“firmly rooted,” for it again declined to comment on the constitutionality of 
all hearsay exceptions.743 Furthermore, the Court accepted prior cross- 
examination as a substitute for judicial inquiry into the reliability of the 
hearsay.744 Yet the Court did not explain how a court determines whether a 
particular exception (other than those for dying declarations and business 
records) that involves no cross-examination is “firmly rooted” or how it 
decides that challenged hearsay is reliable in a particular case.

exception “among the safest of the hearsay exceptions.” Ohio v. Roberts, 100 S. Ct. 2531, 2539 n.8 (1980) 
(quoting Comment, Hearsay, the Confrontation Guarantee and Related Problems, 30 La. L. Rev. 651, 668 
(1970)). Congress, however, was troubled by the Supreme Court’s version of the business record exception 
(rule 803(6)) and therefore narrowed it by adding requirements. See Comments by the Standing and 
Advisory Committees to H.R. 5463, reprinted in Senate Judiciary Hearings, supra note 118, at 67 (detailing 
history of change to rule). Ironically, the comment cited by the Court in Roberts also concluded that 
business records generally should be inadmissible in criminal cases. Comment, Hearsay, the Confrontation 
Guarantee and Related Problems, 30 La. L. Rev. 651, 668 (1970).

743. See 100 S. Ct. at 2538 (no attempt to “map out theory of the Confrontation Clause that would 
determine the validity of all . . . hearsay ‘exceptions’”) (quoting California v. Green, 399 U.S. 149, 162 
(1970)). The Court’s case-by-case interpretation of the confrontation clause is similar to a due process 
analysis with a preference for in-court confrontation. See Graham, The Right of Confrontation and the 
Hearsay Rule: Sir Walter Raleigh Loses Another One, 8 Crim. L. Bull. 99, 133 (1972) (right to confront 
accuser important symbol of fairness).

744. See 100 S. Ct. at 2541-42 (defense counsel’s questioning of daughter at preliminary hearing 
partook of cross-examination as matter of form).

745. See, e.g., United States v. Matlock, 415 U.S. 164, 174 (1974) (declarant's statement admitting 
extramarital cohabitation admissible at suppression hearing because against penal interest); United States 
v. Harris, 403 U.S. 573, 583 (1971) (Burger, C.J., with Black, Blackmun & White, JJ., concurring) 
(informant’s tip credible to establish probable cause for search warrant because against penal interest); 
Dutton v. Evans, 400 U.S. 74, 89 (1970) (plurality opinion) (that coconspirator’s statement against penal 
interest one indicia of reliability).

746. The exception was included in rule 804 because against interest statements were thought to be less 
reliable than those in 803. Following Chambers, however, at least one commentator wondered whether rule 
804(b)(3) should be transferred to rule 803, which does not require that the declarant be unavailable. Letter 
from Gilbert G. Ackroyd to Representative William L. Hungate (July 18, 1973), reprinted in Supplement 
to Subcommittee Hearings, supra note 10, at 207 (Chambers might require transfer of against interest 
exception to rule 803). See also note 52 supra (Advisory Committee rejected transfer of exception to rule 
803).

747. See notes 25-42 supra and accompanying text (discussing common law courts’ treatment of penal 
interest statements).

interest statements).
interest statements).
interest statements), 
interest statements), 
interest statements).

The penal interest exception could be “firmly rooted” because many 
jurisdictions accept it, commentators have argued that penal interest state
ments are reliable, and the Supreme Court has recognized the exception.745 If 
the Government need only demonstrate that the exception is “firmly rooted,” 
the corroboration requirement of rule 804(b)(3) is unconstitutional because it 
imposes a higher burden on the defendant. If a court does not consider the 
exception “firmly rooted,” it also might examine the exception on a case-by- 
case basis not only because the exception is included in rule 804 rather than in 
rule 803,746 but also because common law courts historically have been 
skeptical of penal interest statements.747 If this test of “particularized 
guarantees of trustworthiness” is interpreted generously for the Government, 
the constitutional problem remains. If a court, for example, focuses on the 
trustworthiness of the declarant’s self-implication rather than on the evidence 
that links the defendant to the crime, the Government’s confrontation clause 
burden might be lower than the defendant’s corroboration burden under rule 
804(b)(3). Moreover, because rule 804(b)(3) does not impose the corrobora
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tion requirement on the Government, courts might require less supporting 
evidence from the Government to satisfy the Roberts test than rule 804(b)(3) 
demands of the defendant.

The Court’s decision in Roberts does not explain whether the confrontation 
clause provides the same protection as the corroboration requirement. If the 
same protection is not provided, an equal protection imbalance exists. To 
avoid this constitutional problem, courts could impose the corroboration 
requirement on the Government when it seeks to introduce a declarant’s 
statement748 and could permit the defendant to introduce a related statement 
when the crime was committed by more than one person. Such a judicial 
interpretation of the rule749 probably is justified because the Advisory and 
Standing Committees overlooked the corroboration imbalance750 and the

748. Although not attempting to correct an equal protection imbalance, the United States Court of 
Appeals for the Fifth Circuit imposed a corroboration requirement on the Government in United States v. 
Alvarez, 584 F.2d 694 (5th Cir. 1978). Lopez, an alleged coconspirator of the defendant Alvarez, sold 
heroin to an undercover agent. Lopez later testified that a then-dead third coconspirator told him that 
Alvarez supplied the heroin. Id. at 695. The court of appeals first concluded that the Government’s 
independent evidence of a conspiracy was insufficient to justify admission of the hearsay evidence under 
rule 801(d)(2)(E). Id. at 699. The court then concluded that the Government had to corroborate the 
coconspirator’s statement in order to introduce it as a penal interest statement under rule 804(b)(3). Id. at 
701. The court reasoned that to rule otherwise would circumvent rule 801 (d)(2)(E)’s additional 
requirements Id. See also United States v. Oliver, 626 F.2d 254, 261 (2d Cir. 1980) (without discussion 
court assumes rule imposes corroboration requirement on Government); New York Proposed Code of 
Evidence, rule 804(b)(3) (“A statement tending to expose the declarant to criminal liability and offered in 
a criminal proceeding is not admissible unless other evidence corroborates the trustworthiness of the 
statement”).

In contrast to Alvarez, the Fifth Circuit in United States v. Sarmiento-Perez, 633 F.2d 1092 (5th Cir. 
1980), distinguished between the Government’s and the defendant’s burden, imposing on the Government 
a higher burden of showing that the declarant had spoken against his penal interest in implicating the 
defendant than the defendant faced in proving that the declarant had spoken against penal interest in 
exculpating the defendant. Id. at 1098, 1100. The court thought that the “tend to subject” language of rule 
8O4(b)(3)’s first sentence set the penal interest burden only for the defendant. Id. at 1096. Although 
claiming that this distinction was not constitutionally required, the court thought that it was justified by 
confrontation clause principles. Id. at 1099. Moreover, the court went radically further by saying that a 
declarant in custody could never speak against his penal interest by implicating the defendant. Id. at 1102- 
03. The court’s dual conclusions clash with the Advisory and Standing Committees' position, and probably 
with Congress' as well. The decision is justified, if at all, only as a constitutional decision. However, because 
Roberts orders an analysis of the reliability of any hearsay not encompassed within a “firmly rooted” 
exception, Roberts may implicitly reject any sort of automatic exclusion of hearsay.

749 Alternatively, a court could protect the defendant by applying rule 403’s balancing test of 
prejudice against probativity to an uncorroborated statement that implicates the defendant. The court, 
however, would face three problems. First, rule 403 might not authorize exclusion of evidence that satisfies 
a hearsay exception. See note 670 supra (discussing whether rule 403 authorizes exclusion). Although the 
court could exclude evidence on evidentiary rather than constitutional grounds, rule 403 might be 
inapplicable because the Supreme Court has held that the confrontation clause is satisfied when a hearsay 
statement falls within a hearsay exception. See Ohio v. Roberts, 100 S. Ct. 2531, 2539 (1980) (reliability 
inferred when evidence satisfies firmly rooted hearsay exception). Second, rule 403 might not permit 
exclusion of hearsay for unreliability because the rule does not use that term. However, the rule’s 
provisions for “unfair prejudice, confusion of the issues, or misleading the jury” arguably include 
unreliable evidence. Finally, assuming rule 403 authorizes exclusion, the defendant must prove that the 
danger of unfair prejudice substantially outweighs the probative value of the evidence. This burden would 
be difficult to meet if the hearsay statement was an important part of the Government’s evidence. 
Moreover, the Government is not similarly burdened when the defendant offers the statement.

750. See note 200 supra and accompanying text (Standing Committee did not notice disparity when 
failing to impose corroboration requirement on defendant); Comment, Inculpatory Statements, supra note 
199, at 1216 & n.155 (logical expansion of corroboration requirement to inculpatory statements simply 
overlooked by Advisory Committee).
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House Subcommittee, incorrectly interpreting Bruton, did not impose the 
corroboration requirement on the Government.751

By imposing the corroboration requirement on the Government, however, 
a court will not eliminate the equal protection imbalance between the 
Government’s ability to introduce an unavailable declarant’s statement 
implicating the defendant and the defendant’s ability to introduce an 
exculpatory statement. The Government still can resort to the coconspirator 
rule.752 A trial court may admit a coconspirator’s statement if the Govern
ment separately establishes753 that a conspiracy existed and that the defendant 
was a member of it.754 The majority of federal courts satisfy these require
ments by interpreting rule 104(a) to impose a preponderance of evidence test 
on the Government under the coconspirator rule.755 This test imposes a lower 
burden of proof on the Government than the corroboration requirement 
would impose on the defendant.756 Moreover, the coconspirator rule does not 
require the Government to establish the reliability of the statement. If the 
coconspirator rule is “firmly rooted,”757 the confrontation clause provides no

751. The Subcommittee’s refusal to eliminate the imbalance should not bar interstitial interpretation. 
Cf. Letter from Melvin B. Lewis to Representative William L. Hungate (July 18. 1973), reprinted in 
Supplement to Subcommittee Hearings, supra note 10, at 210-11 (rule should be changed because 
implications of corroboration imbalance disturbing); Recommendations of the District of Columbia Bar 
Study Commitee on the Federal Rules of Evidence (July 31, 1973), reprinted in Supplement to 
Subcommittee Hearings, supra note 10, at 291 (three of 15 committee members recommended 
imposing corroboration requirement on inculpatory statements).

752 Fed. R. Evid. 801(d)(2)(E). By resorting to rule 801(d)(2)(E), the Government could circumvent 
the problem of whether the coconspirator’s implication of the defendant is against his penal interest. See 
Davenport, The Confrontation Clause and the Co-Conspirator Exception in Criminal Prosecutions: A 
Functional Analysis, 85 Harv. L. Rev. 1378, 1396 (1972) (coconspirator’s purported penal interest 
statement implicating defendant should be excluded under both hearsay exceptions).

753. See Glasser v. United States, 315 U.S. 60, 74 (1942) (declaration of conspirator against absent 
alleged coconspirator inadmissable unless coconspirator connected with conspiracy). At least two courts of 
appeals, however, now permit consideration of the statement in determining whether rule 801(d)(2)(E) has 
been satisfied. These courts interpret rule 104(a), which permits consideration of otherwise inadmissible 
information in deciding questions of admissibility, to authorize examination of the statement. See United 
States v. Enright, 579 F.2d 980, 985 n.4 (6th Cir. 1978) (arguably, court may consider statement to 
determine admissibility under rule 104(a)); United States v. Martorano, 557 F.2d 1, 12 (1st Cir. 1977) (new 
rules permit consideration of statement when it simply corroborates significant independent evidence), cert, 
denied, 435 U.S. 922 (1978).

754. Fed. R. Evid. 801(d)(2)(E). Because of these conditions, the coconspirator rule might not always 
apply when a coconspirator’s statement is inadmissible under rule 804(b)(3). A declarant's statement to a 
police officer that implicates the defendant, for example, is unlikely to satisfy either requirement of rule 
801(d)(2)(E).

755. See Comment, Reconstructing the Independent Evidence Requirement of the Coconspirator 
Hearsay Exception, 127 U. Pa. L. Rev. 1439, 1450-52 & nn.80-96 (1979) (citing and discussing cases) 
[hereinafter Comment, Independent Evidence Requirement],

756. Rule 801(d)(2)(E)’s requirement that the statement be made “in furtherance of the conspiracy," 
however, does provide separate protection for the defendant. This protection disappears if a state adopts 
rule 804(b)(3) but not the “in furtherance of’ requirement of rule 801(d)(2)(E). Cf. Dutton v. Evans, 400 
U.S. 74, 78 (1970) (plurality opinion) (although coconspirator’s statement could not have been admitted 
under federal rules, Georgia rules permitted because no “in furtherance of’ requirement). A court could 
also give the defendant additional protection by instructing the jury to ignore this statement if the jury 
determined that the alleged coconspirator’s statement did not further the conspiracy or that the defendant 
was not a party to it. Authorities disagree whether this instruction should be given. Compare United States 
v. Herrara, 407 F. Supp. 766, 772 (N.D. Ill. 1975) (under rule 104(a) jury should not reconsider questions 
of admissibility decided by court) with McCormick, supra note 4, § 53 at 124 n.97 (jury could be 
instructed to disregard evidence).

757. See Dutton v. Evans, 400 U.S. 74, 87 (1970) (plurality opinion) (exception well-established under
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separate protection for the defendant. The Government could circumvent a 
judicial imposition of the corroboration requirement by applying the cocon
spirator rule with its lower burden of proof.* 758 Interstitial judicial interpreta
tion of rule 804(b)(3) then would not eliminate the equal protection im
balance.759

state statutory law). Although the Supreme Court has not determined the constitutionality of rule 
801(d)(2)(E), the rule is probably constitutional. See Comment, Independent Evidence Requirement, supra 
note 755, at 1447-48 (courts continue to rely upon validity of preponderance of evidence test under rule 
801(d)(2)(E)); cf. United States v. Nixon, 418 U.S. 683, 701 n.14 (1974) (describing evidentiary 
requirements for admitting coconspirator’s statement less restrictively than federal courts of appeals have 
interpreted requirements of rule 801(d)(2)(E)).

758. The Government also might use rule 804(b)(5), the “catch-all” hearsay exception, to introduce an 
unavailable declarant’s statement that implicates the defendant. The United States Court of Appeals for the 
Eighth Circuit, for example, has held that rule 804(b)(5) permits the admission at trial of grand jury 
testimony that implicated the defendants. United States v. Carlson, 547 F.2d 1346, 1355 (8th Cir. 1976), 
cert, denied, 431 U.S. 914 (1977). The coconspirator exception did not apply because the witness had not 
testified at the grand jury “in furtherance of the conspiracy.” Id. See also United States v. Payne, 492 F.2d 
449, 452 (4th Cir.) (in prerules decision, witness’ written, unsigned statement to Government agent that 
implicated himself and brothers admitted when witness could not remember incident or making the 
statement), cert, denied, 419 U.S. 876 (1974); United States v. Thevis, 84 F.R.D. 57, 73 (N.D. Ga. 1979) 
(statements by declarant implicating defendant in several crimes admissible under rule 804(b)(5)).

759. The appellate treatment of an error in admitting a coconspirator’s statement or in excluding a 
defense-offered declarant’s statement also creates a disparity between the Government and the defendant. 
When the trial court errs in either instance, that error might be treated as harmless on appeal. Cf. Parker v. 
Randolph, 442 U.S. 62, 71 n.5 (1979) (citing cases holding introduction of coconspirator’s statement 
harmless error). Compare United States v. Sarmiento-Perez, 633 F.2d 1092, 1104 (5th Cir. 1980) 
(erroneous introduction of coconspirator’s penal interest statement not harmless error) with State v. Wahle, 
298 N.W.2d 795, 798 (S.D. 1980) (assuming that admission of wife’s statement implicating defendant was 
error, error was harmless). Thus, the error in admitting a coconspirator’s inculpatory statement or in 
excluding a declarant’s exculpatory statement might not warrant reversal even if the error prejudices the 
defendant. Furthermore, the jury might be affected by a coconspirator’s statement, admitted subject to a 
motion to strike, even if later instructed to ignore it. This consideration explains why one court has held 
that the trial court should decide whether to admit the coconspirator’s statement pretrial or out of the 
jury’s presence, United States v. James, 590 F.2d 575, 579-80 (5th Cir. 1979) (en banc), and has suggested 
that the trial court decide whether to admit a coconspirator’s statement under rule 804(b)(3) in the same 
way. United States v. Sarmiento-Perez, 633 F.2d 1092, 1101 n.5 (5th Cir. 1980). In contrast, jury error 
never benefits the defendant because the court is unlikely to admit the declarant’s statement subject to a 
later motion to strike if the defendant fails to satisfy the corroboration requirement.

760. This criticism particularly applies to a judicial evaluation of the credibility of the witness as a 
condition of admissibility. See notes 237-43 supra, and accompanying text (discussing United States v. 
Bagley, 537 F.2d 162 (5th Cir. 1976)).

761. See text accompanying note 626 supra (according to Advisory Committee notes to Preliminary 
Draft and Revised Draft, questions of possible fabrication better trusted to competence of jury).

762. See text accompanying note 627 supra (Standing Committee transferred trustworthiness question 

C. THE RULE STRIPS THE JURY OF ITS CUSTOMARY FACTFINDING ROLE

Although the jury usually evaluates the credit and weight of the evidence, 
the corroboration requirement transfers this customary function to the 
judge.760 761 The requirement makes the issue of trustworthiness a threshold 
question of admissibility rather than a jury question of relevance conditioned 
on fact. The Advisory Committee originally assigned the question of trust
worthiness to the jury in the Preliminary and Revised Drafts.161 With the 
addition of the “simple corroboration” requirement in the Revised Definitive 
and Supreme Court Drafts, the Standing Committee shifted this responsibility 
to the judge.762
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Neither the Standing Committee at its September 30, 1971 meeting nor the 
House Subcommittee during its markup sessions discussed this important 
transfer. The transfer is justified only by assuming that the jury could not 
understand a judicial instruction that explained the meaning of the “simple 
corroboration” requirement or that the jury would nonetheless consider the 
statement even if they properly understood an instruction and decided that 
the statement was not sufficiently corroborated.

The first explanation is subject to the same criticism as the corroboration 
requirement: The shift was based upon a nonprincipled compromise, not a 
substantive evaluation of the trustworthiness of defense-offered statements. 
The jury explanations also are suspect because in our system of justice we 
assume that a jury can evaluate the credit and weight of the evidence and will 
follow a judicial instruction.763

from jury to judge). The Standing Committee did not explain what was meant by the following passage 
from its explanatory note: “When the statement is offered by the accused by way of exculpation, the 
resulting situation is not adapted to control by rulings as to the weight of the evidence, and hence the 
provision is cast in terms of a requirement preliminary to admissibility.” Supreme Court Draft, supra note 
1, at 327. Neither the Standing Committee nor Professor Cleary explained why this change was necessary, 
nor what was meant by the statement that “the resulting situation is not adapted to control by rulings as to 
the weight of the evidence . . . . “ Unfortunately, Congress never discussed this shift in the roles of the judge 
and the jury.

763. If the jury is thought able to follow a judicial instruction to ignore the defendant’s impeaching 
convictions on the issue of guilt, see Spencer v. Texas, 385 U.S. 554, 560-61 (1967) (in determining guilt and 
sentence jury informed of defendant’s prior conviction for murder), it is surely able to follow an instruction 
to inspect closely the defense-offered penal interest statement. See also note 704 supra.

764. See, e.g., People v. Edwards, 396 Mich. 551, 565, 242 N.W.2d 739, 745 (1976) (circumstances 
surrounding third-party statements relevant to weight given testimony not admissibility); Commonwealth 
v. Nash, 457 Pa. 296, 308, 324 A.2d 344, 350 (1974) (Roberts, J., concurring) (circumstances ensuring 
reliability relevant to weight of evidence not admissibility); Newberry v. Commonwealth, 191 Va. 445, 462, 
61 S.E.2d 318, 326 (1950) (jury should decide credibility and weight of hearsay evidence).

765. 572 F.2d 687 (9th Cir), cert, denied. 439 U.S. 840 (1978).
766. Id. at 691-92. After examining the legislative history of rule 804(b)(3), however, the court 

suggested, without deciding, that judges may exclude an exculpatory statement if corroborating circum
stances do not clearly indicate the trustworthiness of the witness. Id. at 692. The Ninth Circuit decision, 
however, was probably incorrect. See notes 632-38 supra and accompanying text (Satterfield incorrectly 
permitted judge to assess witness credibility).

767. 409 U.S. 100 (1972) (per curiam).
768. Id. at 104.
769. Id.

iw. ta.
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Several state courts have refused to impose a corroboration requirement on 
the defendant, concluding that this requirement was relevant only to the 
probativity of the statement and not to its admissibility.764 In United States v. 
Satterfield''65 the United States Court of Appeals for the Ninth Circuit 
similarly expressed concern that an admissibility determination by the judge 
under rule 104(a) about the credibility of the witness might interfere with the 
jury’s customary responsibility.766 767

In Cool v. United States16'1 the Supreme Court rejected a trial court’s 
instruction to the jury to disregard the defense-offered exculpatory testimony 
of an accomplice unless the jury believed the testimony was true beyond a 
reasonable doubt.768 The Court held that the instruction violated the defend
ant’s sixth amendment right to present evidence.769 In one sense, the Cool 
instruction is less obstructive than the corroboration requirement because the 
corroboration requirement’s burden of proof, although high, is lower than 
proof “beyond a reasonable doubt.” The corroboration requirement is more 
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obstructive, however, because the jury will not even consider the trustworthi
ness of the statement if the court decides not to admit the statement.

Thus, the corroboration requirement in rule 804(b)(3) is constitutionally 
suspect because it strips the jury of its customary role of evaluating the credit 
and the weight of the evidence.770 Nonetheless, the constitutional focus 
arguably should be on the corroboration requirement itself rather than on the 
judge-jury division because the judge makes a similar admissibility determina
tion in other hearsay exceptions.771

770. An analogous issue is the judge-jury division when a factual issue determines both the admissibility 
of evidence and the jury’s decision on the merits. See State v. Lee, 127 La. 1077, 1080-81, 54 So. 356, 357 
(1911) ("Mack Lee” murdered the victim; the defendant, identified as Mack Lee, called Mack Lee’s wife to 
testify that he was not Mack Lee; her testimony excluded when Government asserted spousal immunity 
privilege). In this setting the court, by deciding the admissibility question, may preclude the proponent 
from introducing his only available evidence on the ultimate issue. As a result, the court arguably should 
adopt the rule 104(b) approach, admitting the evidence if a reasonable juror could conclude that the 
evidence was relevant and instructing the jury to ignore it otherwise. See generally R. Lempert & S. 
Saltzborg, supra note 701 at 1138-39. Similarly, the court could admit a defense-offered penal interest 
statement upon a finding, under rule 104(b), that a reasonable juror could find that the declarant’s 
statement was reliable.

771 The judge assesses trustworthiness as an issue of admissibility under hearsay exceptions 803(6), 
803(7), and 803(8) for certain types of records. The applicable standards, however, in these exceptions are 
lower and the opponent has the burden of providing evidence of untrustworthiness. See also Note, The 
Theoretical Foundation of the Hearsay Rules, 93 Harv. L. Rev. 1786, 1804-07 (1980) (discussing 
inconsistency of hearsay rules with traditional role of jury).

772. Cf. Washington v. Texas, 388 U.S. 14, 18 (1967) (sixth amendment compulsory process right 
applicable to states). See also Green v. Georgia, 442 U.S. 95, 97 (1979) (per curiam) (denial of due process 
to exclude reliable hearsay testimony at punishment proceeding); Chambers v. Mississippi, 410 U.S. 284, 
302 (1973) (denial of due process to exclude reliable hearsay testimony at trial).

773. See generally Clinton, supra note 661; Westen, Future of Confrontation, supra note 311, at 1185; 
Westen, Confrontation and Compulsory Process: A Unified Theory of Evidence for Criminal Cases, 91 
Harv L. Rev. 567 (1978) [hereinafter Westen, Confrontation and Compulsory Process]: Westen, 
Compulsory Process II. 74 Mich. L. Rev. 191 (1975); Westen, Compulsory Process, supra note 587, at 71.

774. See notes 742-43 supra and accompanying text (discussing possible interpretations of Roberts).
775. 400 U.S. 74 (1970) (plurality opinion).

D. THE RULE CONFLICTS WITH THE DEFENDANT’S RIGHT
TO PRESENT EVIDENCE

The Supreme Court, which has seldom considered the defendant’s con
stitutional right to introduce evidence under the compulsory process clause of 
the sixth amendment,772 has never explained the relationship of this right to 
the defendant’s right to exclude evidence under the confrontation clause of 
the sixth amendment.773 774 775 This section of the article, which will discuss this 
relationship, first assumes that the rights are directly related because the 
defendant may introduce any evidence that he could not prevent the 
Government from introducing. The section then will focus on the importance 
of introducing penal interest statements for the defense and will assume that 
the rights are inversely related because, under certain circumstances, the 
defendant may introduce evidence regardless of the Government’s ability to 
do so.

Whether or not a penal interest statement satisfies either reliability 
requirement of Roberts,114 our model of the corroboration requirement of rule 
804(b)(3) arguably imposes a higher burden on the defendant than Roberts 
imposes on the Government. An analysis of Dutton v. Evans115 demonstrates 
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that the Government bears a lower burden in satisfying the confrontation 
clause than the defendant bears in satisfying the corroboration requirement. 
In Dutton the Supreme Court inferred that the declarant had not falsely 
implicated the defendant because the declarant’s statement, made in response 
to a witness’ question, was spontaneous and against the declarant’s penal 
interest.776 The declarant’s statement, however, would not have satisfied the 
“excited utterance” hearsay exception of rule 803 (2).777 Moreover, the 
declarant’s statement, which was extremely ambiguous,778 required the Court 
to draw a questionable penal interest inference because the statement did not 
directly implicate either the defendant or the declarant.779 Additionally, even 
if the witness did not fabricate the statement,780 he might not have understood 
what the declarant said.781 Thus, the objections to the version of rule 804(b)(3) 
in the Preliminary and Revised Drafts, which contained no corroboration 
requirement, apply to the declarant’s statement in Dutton: It was ambiguous, 
it was not obviously against the declarant’s penal interest, it did not substitute 
the declarant for another person, and it might not have been reported 
honestly or accurately.

776. Id. at 89.
777. The declarant's statement in Dutton was not spontaneous because it was made long after the 

commission of the crime. Furthermore, the statement would not have been admissible under rule 803(1) as 
a present sense impression or under rule 803(3) as an existing mental condition.

778. 400 U.S. at 104 (Marshall, J., dissenting); see notes 440-41 supra and accompanying text 
(declarant's statement subject to different interpretations).

779. The declarant apparently ran no penal interest risk in speaking: He had already been convicted and 
the Court did not suggest that his statement jeopardized any appeal he might have been pursuing.

The Court also claimed that the declarant’s conviction corroborated the reliability of his statement. 400 
U.S. at 88. This argument is doubly flawed. It begs the question whether the verdict was accurate; it is 
irrelevant to the issue whether the Dutton jury had sufficient information to evaluate the reliability of the 
declarant’s statement because the jury did not learn of his conviction.

Because the Government probably could have introduced the declarant’s statement against him at his 
own trial as a personal admission, the Court’s analysis all but equates the party admission and penal 
interest doctrines.

780. Id. at 103 & n.5 (Marshall, J., dissenting) (doubtful that declarant made statement attributed to 
him).

781. For the setting in which the witness reportedly heard the statement, see note 440 supra (quoting 
court of appeals’ description).

782. 400 U.S. at 87.
783. In Roberts the Court implied that the “crucial-devastating” language of Dutton was relevant to the 

first confrontation clause test of whether the declarant was unavailable. See Ohio v. Roberts, 100 S. Ct. 
2531, 2538 n.7 (1980) (utility of trial confrontation so remote that Dutton did not require prosecution to 
produce seemingly available witness). In Roberts the Court did not discuss the corroborating factors in 
Dutton. Thus, the Court arguably viewed the introduction of the declarant’s statement in Dutton as 
harmless error rather than as a violation of the confrontation clause. This interpretation of Dutton is 
supportable because Justice Blackmun, the author of the majority opinion in Roberts, concurred in Dutton 
on harmless error grounds. Dutton v. Evans, 400 U.S. 74, 90 (1970) (Blackmun, J., concurring).

on harmless error grounds. Dutton v. Evans 
on harmless error grounds. Dutton v. Evans 
on harmless error grounds. Dutton v. Evans, 
on harmless error grounds. Dutton v. Evans, 
on harmless error grounds. Dutton v. Evans.

The Court’s analysis in Dutton of the “indicia of reliability” test apparently 
suggests that the confrontation clause does not impose on the Government as 
high a proof burden as the corroboration requirement of rule 804(b)(3) 
imposes on the defendant. In his plurality opinion, however, Justice Stewart 
described the declarant’s statement as neither “crucial” to the Government 
nor “devastating” to the defense.782 Thus, the Court might demand additional 
evidence of reliability if the hearsay statement played a more important role in 
the Government’s case.783 Nonetheless, that additional evidence might not 
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equal the amount of evidence required to satisfy the corroboration require
ment.

In both Dutton and California v. Green784 the Court stated that the 
confrontation clause was satisfied when “the trier of fact [had] a satisfactory 
basis for evaluating the truth of the prior statement.”785 786 If this is a test 
separate from the Roberts “indicia of reliability” inquiry785 and if this test is 
applied to defense-offered penal interest statements, Dutton suggests that 
these statements will not be given undue weight by the jury.787 The jury also 
should recognize the possible untrustworthiness of any penal interest state
ment. The statement should be particularly suspect if made or reported by a 
friend, relative, or fellow prison inmate of the defendant, or if the defendant 
cannot link the declarant to the crime. Moreover, the Government should 
have an adequate opportunity to challenge the trustworthiness of the 
statement, particularly when the defense must disclose the statement in 
advance of trial. In addition, the jury might be skeptical of a statement if it 
does not have access to otherwise inadmissible information that the defendant 
presented during the admissibility hearing.788 This interpretation indicates 
that the corroboration requirement’s burden of proof is too high as long as the 
second part of the Roberts test might be satisfied by asking whether the 
factfinder has sufficient information to distrust the hearsay.789 790

784. 399 U.S. 149 (1970). In Green the declarant testified at trial but claimed that he did not remember 
the incident. Id. at 152. The Court held that the introduction of the declarant’s preliminary examination 
testimony did not violate the confrontation clause because the defense had cross-examined him at the 
hearing. Id. at 153.

785. Dutton v. Evans, 400 U.S. at 89 (quoting California v. Green, 399 U.S. at 161).
786. In Roberts the Supreme Court did not consider whether the factfinder had an adequate 

opportunity to evaluate the truth of the witness’ preliminary examination testimony. See Ohio v. Roberts, 
100 S. Ct. 2531, 2542-43 (1980) (cross-examination afforded satisfactory basis to evaluate truth of prior 
statement). As a result, the Court might not use this version of the confrontation clause analysis in the 
future.

787 Any defense-offered penal interest statement will carry a mark of unreliability like that which the 
Dutton Court found stamped on the declarant’s statement. See 400 U.S. at 88 (declarant’s statement not 
given undue weight by jury because contained no express assertion about past fact); Westen, Confrontation 
and Compulsory Process, supra note 773, at 599 (hearsay evidence has inherent deficiencies).

788. See notes 643-52 supra and accompanying text (discussing evidence judge may consider in rule 
104(a) hearing).

789. This interpretation of Roberts indicates that the result in Edwards, see notes 596-606 supra and 
accompanying text, was correct and that excluding a statement like that in State v. Smith, 415 A.2d 553 
(Me. 1980), was wrong. In Smith the trial court excluded a statement by the defendant’s wife that she and 
not the defendant had killed the victim. Id. at 558-59. The court of appeals affirmed, holding that the 
defendant had failed to corroborate his wife’s statement. Id. at 561. The wife was motivated to lie, thought 
the court of appeals, for several reasons: the two had been married only after each was arrested, she spoke 
only once the defendant had lost his motion to suppress his own confession, she had earlier said that both 
had killed the victim, and he might have convinced her to lie in his favor. Id. at 560-61. Although these 
factors do suggest that the wife might have lied, the Government could have introduced them to convince 
the jury not to credit her exoneration of the defendant.

790. 410 U.S. 284 (1973).

In Chambers v. Mississippi,190 however, the Court’s discussion of the 
defendant’s due process right to introduce evidence poses a problem with the 
initial assumption that the defendant’s right to introduce evidence is cotermi
nous with his right to exclude evidence. The Chambers Court held that the 
trial court’s exclusion of exculpatory hearsay testimony and the state’s 
voucher rule, which precluded the defendant from cross-examining the
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declarant, violated the defendant’s due process rights.791 The Court’s opinion 
is confusing.792 On the one hand, the Court emphasized the defendant’s right 
to adduce evidence.793 On the other hand, the Court observed that the 
defendant normally cannot circumvent evidentiary exclusionary rules,794 that 
its decision was based on a close reading of the facts,795 and that the decision 
established no new principles of constitutional law.796 A long list of cor
roborating factors797 convinced the Court that the declarant’s extrajudicial 
statements were trustworthy and that the trial court should have admitted 
them under the due process clause.798 The Court did not explain whether it 
intended that this amount of corroborating evidence was required to invoke 
the defendant’s due process right. If this amount of evidence is required, the 
corroboration requirement of rule 804(b)(3) probably is constitutional on its 
face799 because the corroborating evidence in Chambers would surely satisfy 
the clear and convincing evidence burden of the penal interest exception.

A comparison of the Court’s language in Chambers and in California v. 
Green also suggests that the defendant can exclude more evidence than he can 
admit. In Chambers the Court concluded that the “hearsay statements 
involved . . . were originally made and subsequently offered at trial under

791. Id. at 302. The declarant, McDonald, confessed to the murder that the Government charged 
against Chambers. McDonald, however, later repudiated his confession. Id. at 287-88. At trial, Chambers 
called McDonald as a witness and had his repudiated confession admitted into evidence. Id. at 291. 
Because of a state voucher rule, however, Chambers was unable to cross-examine McDonald or introduce 
the testimony of three witnesses to whom McDonald had admitted the crime. Id. at 294.

792. See McCormick, Evidence 84 (Supp. 1978) (Chambers has constitutional issue of uncertain 
dimension). The interpretive problem partly results from the Court’s blending of the defendant’s 
compulsory process clause and confrontation clause arguments into one “fair trial” decision. See Westen, 
Compulsory Process, supra note 697, at 152-53 (Chambers blended two constitutional arguments into single 
“fair trial" decision). Professor Westen, who briefed and argued the case before the Supreme Court, 
suggests that the Court decided Chambers on due process rather than on compulsory process grounds 
because of a procedural quirk: The defendant made only a due process argument in the state appellate 
proceedings. See Westen, Confrontation and Compulsory Process, supra note 773, at 607 n.108 (Court 
assumed only question concerned due process).

793. See 410 U.S. 284, 302 (1973) (few rights more fundamental than right to present witnesses in own 
defense).

794. The Court stated that “we need not decide in this case whether, under other circumstances, [the 
rationale of excluding a penal interest statement because of fear of fabrication] might serve some valid state 
purpose by excluding untrustworthy testimony.” Id. at 300. The Court also stated that “the accused . . . 
must comply with established rules of procedure and evidence designed to assure both fairness and 
reliability in the ascertainment of guilt and innocence." Id. at 302. At least two courts subsequently have 
used this dictum to justify excluding penal interest statements. See Lee v. State, 338 So. 2d 399, 402 (Miss. 
1976) (Chambers suggests that less trustworthy statements might be excluded); Commonwealth v. Nash, 
457 Pa. 296, 302, 324 A.2d 344, 346 (1974) (Chambers did not intend that every penal interest statement be 
admitted).

795. See 410 U.S. at 303 (”[W]e hold quite simply that under the facts and circumstances of this case 
the rulings of the trial court deprived Chambers of a fair trial.”).

796. Id. at 302.
797. The Court noted a number of corroborating factors: Each of McDonald’s confessions was made 

spontaneously to a close acquaintance shortly after the murder, an eyewitness saw McDonald shoot the 
victim, McDonald was seen with a gun immediately after the shooting, and evidence indicated that 
McDonald owned a gun of the same type as used to kill the victim. Id. at 300-01.

798. Id. at 302.
799. The corroborating facts in a particular case, however, should not be required to match precisely 

those in Chambers. See notes 589-91 supra and accompanying text (several courts have wrongly concluded 
that corroborating evidence should match precisely Chambers evidence).

that corroborating evidence should match n 
that corroborating evidence should match n 
that corroborating evidence should match n 
that corroborating evidence should match n 
that corroborating evidence should match n 
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circumstances that provided considerable assurance of their reliability.”800 In 
Green the Court admitted the Government-offered statement because it had 
been “given under circumstances that [made] it reasonably reliable . . . .”801 
The “considerable assurance” standard arguably imposed a higher burden on 
the defendant than the “reasonably reliable” standard imposed on the 
Government. Although the Chambers Court could have been describing the 
force of the facts rather than the contours of the due process right to 
introduce evidence, the Court might think the defendant’s rights should differ 
because of the effect of admitting or excluding evidence on a jurisdiction’s 
choice of hearsay exceptions.

800. 410 U.S. at 300.
801 399 U.S. at 167 n.16.
802. Cf, e.g., Dutton v. Evans, 400 U.S. 74, 87-88 (1970) (coparticipant’s statement admitted under 

Georgia hearsay exception; no violation of confrontation clause); California v. Green, 399 U.S. 149, 152-53 
(1970) (preliminary examination testimony admitted under California Evidence Code; no violation of 
confrontation clause); Bruton v. United States, 391 U.S. 123, 125-26 (1968) (Government apparently 
conceded that codefendant's statement, admitted at joint trial, was admissible only against codefendant). 
But cf. United States v. Rogers, 549 F.2d 490, 499 n.l 1 (8th Cir. 1976) (Government unsuccessfully argued 
that statement could satisfy confrontation clause without satisfying hearsay exception), cert, denied, 431 
U.S. 918 (1977). The “catch-all" hearsay exceptions permit the Government to introduce hearsay that does 
not satisfy a traditional exception. See Fed. R. Evid. 803(24) (permitting admission of hearsay statements 
not covered by exceptions listed); Fed. R. Evid. 804(b)(5) (same). If the Government offers hearsay 
through one of these exceptions, the court should analyze trustworthiness in light of the confrontation 
clause test in Roberts.

803 The Supreme Court assured states that its decision in Chambers was not a constitutional intrusion 
into state evidentiary rules. See 410 U.S. at 302-03 (“Nor does our holding signal any diminution in the 
respect traditionally accorded to the States in the establishment and implementation of their own criminal 
trial rules and procedures”).

804. This consideration convinced Justice Harlan to alter his interpretation of the confrontation clause. 
In California v. Green he argued that the confrontation clause required the Government to produce any 
available witness whose declarations it seeks to use. 399 U.S. at 174 (Harlan, J., concurring). In Dutton he 
argued that the confrontation clause only gave the defendant the right to cross-examine any witness against 
him. 400 U.S. at 95 (Harlan, J., concurring). Justice Harlan altered his interpretation because his Green 
position “would significantly curtail development of the law of evidence” and would unnecessarily require 
the production of declarants in certain instances, such as the business records exception. Id. at 95-96. His 
Green position was inconsistent with the Advisory Committee’s original intent to broaden the circum
stances when hearsay should be admissible. See Preliminary Draft, supra note 1, at 345 (“A statement is not 
excluded by the hearsay rule if its nature and the special circumstances under which it was made offer 
assurances of accuracy not likely to be enhanced by calling the declarant as a witness, even though he is 
available”).

The Government usually attempts to fit its hearsay evidence within an 
existing hearsay exception.802 Were the Court to hold such an exception 
unconstitutional, it would reject the determination of reliability in the state’s 
evidentiary rules.803 Such a ruling might impede the development of addi
tional exceptions to the hearsay rule.804 In contrast to the Government, a 
defendant resorts to the constitutional right to introduce evidence only when 
the jurisdiction has no relevant hearsay exception. Were the Court to hold 
that the defendant may introduce such evidence, the Court would reject the 
jurisdiction’s determination of what constitutes unreliable hearsay. To avoid 
interference in state rulemaking, the Court in Chambers might have intended 
to require more corroborating evidence from the defendant than from the 
Government.

Nonetheless, in Chambers the Court arguably overwrote the decision 
because it hesitated to deny the right of Mississippi and other jurisdictions not 
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to recognize the penal interest exception.805 The Court’s opinion also suggests 
that the Court would find a due process violation with less corroborating 
evidence. The Court noted that the penal interest exception had not been 
universally accepted because many jurisdictions wanted to avoid fabricated 
admissions of guilt.806 In Chambers, however, the declarant apparently did 
not implicate himself to help the defendant.807 Because the declarant’s 
statements were therefore “well within the basic rationale of the exception for 
declarations against penal interest,”808 the Court might find a due process 
violation with less convincing evidence. The Court also implied that the 
declarant’s statements would have been admissible under the Supreme Court 
Draft version of rule 804(b)(3),809 which included the lower “simple cor
roboration” test. Thus, the Court eventually might conclude that the burden 
of proof in rule 804(b)(3) is too high.810

Because the Supreme Court has never explained the contours of the 
defendant’s compulsory process right to introduce evidence, whether the 
defendant could introduce more evidence under the compulsory process 
clause than under the Court’s interpretation of the due process clause in 
Chambers remains unclear. Although the Court in Chambers riveted its 
decision to the facts of the case,811 the opinion contains language broad

805. See Chambers v. Mississippi, 410 U.S. 284, 299 (1973) (penal interest exception not accepted by 
most states).

806. Id.
807. See id. at 288 (Liberty claimed that he confessed only because he hoped to share in lawsuit with 

Chambers for false arrest).
808. Id. at 302.
809. See id. at 299 & n.18 (exclusion of statements against penal interest not required under new rules). 

In citing rule 804, the Court did not explain the contours of the “penal interest” and “simple 
corroboration” tests. The Court also misinterpreted the rule, which conditions admissibility on the 
unavailability of the declarant. Thus, the decision in Chambers suggests that the unavailability requirement 
cannot preclude the introduction of certain types of defense-offered penal interest statements. Following 
this decision one commentator questioned whether Congress should transfer the penal interest exception to 
rule 803, which does not require the declarant’s unavailability. Letter from Gilbert G. Ackroyd to 
Representative William L. Hungate (July 18, 1973), reprinted in Supplement to Subcommittee 
Hearings, supra note 10, at 207.

810. The Supreme Court’s decision in Green v. Georgia, 442 U.S. 95 (1979) (per curiam), suggests that 
the Court might eventually support the position that a restrictive interpretation of the penal interest 
exception is unconstitutional. In Green the defendant and his accomplice were tried separately and 
convicted of murder. At his sentencing trial the defendant was not permitted to introduce an exculpatory 
hearsay statement made by his accomplice because Georgia did not have a penal interest exception. Id. at 
95-96. The Supreme Court held that the exclusion of the accomplice’s hearsay statement, “[i]n these unique 
circumstances,” was a violation of due process. Id. at 97. By “unique circumstances,” the Court apparently 
was referring to the nature of the punishment and the use of the accomplice’s statement in his own trial. 
The Court, however, did not inspect this statement as carefully as the Court did in Chambers in evaluating 
the declarant’s confessions. In Green the Court concluded that the accomplice’s statement was reliable 
because it was made spontaneously to a close friend and because other evidence corroborated its truth. Id. 
at 97. The Court’s finding of sponaneity, however, has less evidentiary justification than similar findings in 
Chambers and Dutton because the record did not indicate the circumstances surrounding the statement in 
Green. See Green v. State, 242 Ga. 261, 264-65, 249 S.E.2d 1, 5 (1978) (failing to describe circumstances), 
rev'd, 442 U.S. 95 (1979). Additionally, the Court failed to review the record carefully to determine 
whether the accomplice’s statement was trustworthy. The Court simply stated that “there was no reason to 
believe that [the accomplice] had any ulterior motive” in exculpating the defendant. 442 U.S. at 97. Thus, 
Green suggests that a defendant need only corroborate the truth of the declarant’s self-condemnation and 
show that no collusive relationship exists. A more restrictive interpretation of rule 804(b)(3) might be 
unconstitutional.

811. 410 U.S. at 303.

811. 410 U.S. at 303.
811. 410 U.S. at 303.
811. 410 U.S. at 303.
811. 410 U.S. at 303.
811 410 U.S at 303 
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enough to conclude that rule 804(b)(3) unconstitutionally restricts the 
defendant’s due process right to introduce evidence.812

The Court in Chambers characterized the excluded evidence as “critical” 
to the defense.813 But because the trial court permitted the defendant to 
introduce one of the declarant’s confessions,814 he was not totally prevented 
from shifting responsibility to the declarant. In contrast, a defendant who is 
unable to satisfy the corroboration requirement of rule 804(b)(3) usually will 
be unable to substitute the declarant for himself or to separate himself from 
the criminal activity of the declarant. Thus, the corroboration requirement or 
a restrictive interpretation of the word “exculpate” significantly weakens the 
defendant’s defense more than did the exclusion of the evidence in Chambers.

The declarant’s statement is usually the cornerstone of the defense815 and is 
often the only evidence the defendant can offer except for his testimonial 
denial of guilt.816 Because the declarant’s statement is “critical,”817 the defense 
is not simply “far less persuasive”818 without the statement. A trial court 
should permit the defendant to introduce the penal interest statement under 
the compulsory process clause. In this sense, the defendant’s compulsory 
process right is inversely related to his confrontation clause protection.819

812. See id. at 302 (“Few rights are more fundamental than that of an accused to present witnesses in 
his own defense”). A due process approach balances the defendant’s interest in admitting hearsay against 
the legislature’s interest in excluding unreliable evidence. See Tanford & Bocchino, supra note 531, at 560 
(court balances state interests with defendant’s rights).

A court would find further support for the conclusion that rule 804(b)(3) is unconstitutional if it 
followed the Warren Court’s practice of interpreting a specific amendment, such as the right to compulsory 
process, as providing more protection for the defendant than due process considerations. See Nowak, 
Foreword—Due Process Methodology in the Postincorporation World, 70 J. Crim. L.C. & P S. 397, 401 
(1979) (Warren Court focused on Bill of Rights rather than due process considerations); Tanford & 
Bocchino, supra note 531, at 563 (Court must decide if violation of specific right under strict standard of 
review). Under this approach the Government must establish a compelling interest in order to exclude the 
defense-offered penal interest statement. See, e.g., Clinton, supra note 661, at 798 (Government must show 
compelling interest since right to defend fundamental); Tanford & Bocchino, supra note 531, at 563 
(defendant’s rights only limited when state demonstrates compelling interest); Westen, Confrontation and 
Compulsory Process, supra note 773, at 580-81 (defendant’s right to cross-examine only overcome for 
compelling reasons). Professor Westen also has argued that the defendant is entitled to a “presumption in 
favor of admitting evidence, trusting the jury to evaluate evidence for its appropriate weight and credibility, 
except regarding the most tendentious and inherently dubious evidence.” Westen, Future of Confrontation, 
supra note 311, at 1200.

813. 410 U.S. at 302. The defendant’s defense “was far less persuasive than it might have been had . . . 
the other confessions been admitted.” Id. at 294.

814. Id. at 291.
815. My conclusion is based on conversations with defense attorneys throughout the preparation of this 

article. Excluding a penal interest statement often leads to the exclusion of other evidence that supports the 
defendant’s defense. In Commonwealth v. Hackett, 225 Pa. Super. Ct. 22, 307 A.2d 334 (1973), for 
example, the trial court convicted the defendant for possession of heroin and operating a car under the 
influence of a narcotic drug. The defendant alleged that he was involuntarily drugged and unsuccessfully 
attempted to introduce the exculpatory statements of the person who allegedly drugged him. In excluding 
the statement, the trial court also refused to admit defense evidence that narcotics users usually have needle 
marks on their bodies. The defendant had no such marks. Id. at 23-24, 307 A.2d at 335.

816. The defendant might also fear testifying if he can be impeached by prior convictions.
817. See Chambers v. Mississippi, 410 U.S. at 302 (“[Cjonstitutional rights directly affecting the 

ascertainment of guilt are implicated”). See also Mattox v. United States, 146 U.S. 140, 152 (1892) 
(admission by defense of dying victim’s exonerating statement justified on ground of necessity).

818. Chambers v. Mississippi, 410 U.S. at 294.
819. See Clinton, supra note 661, at 808-09 (“[T]he admission of hearsay evidence with no extrinsic
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Whether a restrictive interpretation of the penal interest exception syste
matically distorts the factfinding process is impossible to determine. The 
decision of the United States Court of Appeals for the Fifth Circuit in United 
States v. Thomas,* 820 is apparently the only federal example of a retrial 
following a reversal of a conviction for erroneous exclusion of a defense- 
offered penal interest statement. In other cases, the Government has not 
reprosecuted the declarant.821 Thus, these decisions do not indicate how a jury 
might have assessed the significance of the declarant’s excluded statement. 
The Thomas decision, however, illustrates the importance of admitting the 
declarant’s statement.822

indicia of reliability might be constitutionally compelled if the evidence is of criticial importance to the 
accused.” (footnote omitted)). Dutton should not be interpreted to impose a higher reliability burden on the 
defendant if the declarant’s penal interest statement is central to the defendant’s defense because the 
Government has no confrontation clause protection.

820. 571 F.2d 285 (5th Cir. 1978).
821. In Chambers, for example, the state refused to charge the declarant or to retry the defendant. The 

state, however, did not dismiss the charge against the defendant. Conversation with Professor Westen 
(May 7, 1979). In United States v. Benveniste, 564 F.2d 335 (9th Cir. 1977), the Government dismissed the 
charge after the defendant’s conviction was reversed. Conversation with defense counsel (May 16, 1979). In 
United States v. Atkins, 558 F.2d 133 (3d Cir. 1977), the Government did not reprosecute the defendant 
when he was resentenced to a long prison term on other counts to which the excluded penal interest 
statement was not relevant. Conversation with defense counsel (May 7, 1979). In United States v. 
Goodlow, 500 F.2d 954 (8th Cir. 1974), the Government did not recharge the defendant because he was 
incarcerated for a year while his successful appeal was pending. Conversation with defense counsel (May 
16, 1979).

822. Admittedly, one example provides frail support for the conclusion that a high corroboration 
burden or a restrictive interpretation of “penal interest” is invariably unfair to the defendant. Cf. Jackson v. 
Denno, 378 U.S. 368, 402-03 (1964) (Black, J., dissenting and concurring) (theoretical suggestions by 
commentators cannot completely replace empirical data from actual litigation). Moreover, in Thomas the 
defense counsel, informed of the strengths and weaknesses of the evidence at the first trial, could have 
presented a better defense at the retrial.

823. 571 F.2d at 287.
824. Id. at 287-88. The defendant retestified that he unknowingly participated in the robbery. Id.
825. Id. at 288.
826. Id. The trial court was concerned that by admitting the statement, it would have to grant a mistrial 

for the codefendant, a concern rejected by the court of appeals. Id. Paradoxically, the trial court thought 
that the Government, but not the defendant, could introduce the statement against the codefendant at a 
separate trial. Id. The codefendant would have had no hearsay objection to the statement because it was not 
offered for the truth of the matter stated but instead would have been offered to show his state of mind. Id. 
at 289-90.

827. Id. at 288. The Fifth Circuit rejected the Government’s argument that rule 804(b)(3) admitted 
only “direct confessions of guilt.” Id. Instead, the court adopted the party admissions analogy: The trial 
court may admit the statement for the defendant if it could have been admitted against the declarant. Id.. 
court may admit the statement Mr the defer
court may admit the statement Mr the defer 
court may admit the statement Mr the defer 
court may admit the statement Mr the defer 
court mav admit the statement Mr the Jrfe

In Thomas the Government jointly charged the defendant and codefendant 
for a bank robbery.823 The defendant’s version of the robbery significantly 
differed from the codefendant’s.824 At the preliminary hearing, all of the 
attorneys and the magistrate heard the codefendant say, “[Tjhey ought to let 
[the defendant] go, he didn’t have anything to do with it.”825 Nonetheless, the 
trial court did not permit the defendant to introduce the statement at trial.826 
The Fifth Circuit reversed, holding that the trial court should have admitted 
the statement because it was a statement against penal interest827 and it had 
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been corroborated.828 At the retrial the magistrate reported the exculpatory 
statement, and the jury acquitted the defendant.829

Although Thomas is the only example of the importance of defense-offered 
penal interest statements to accurate factfinding, other evidentiary restric
tions reinforce the conclusion that both the corroboration requirement and a 
narrow interpretation of rule 804(b)(3) unfairly discriminate against the 
defendant.830 In attempting to shift responsibility to the declarant in a one- 
person crime or to exonerate himself in a multiple-person crime, the 
defendant must rely on the penal interest exception.831 A declarant’s assertion

828 Id. at 290. Because the trial court had not decided whether the “corroborating circumstances 
clearly indicate the trustworthiness of the statement,” id., the Fifth Circuit did not apply the “clearly 
erroneous" standard on appeal. Id. The court found that corroboration existed because the Government’s 
evidence against the defendant was weak, the codefendant had spoken spontaneously at the preliminary 
examination, and he had no reason to fabricate. Id. Thomas and United States v Benveniste, 564 F.2d 335 
(9th Cir 1977), are the only decisions that have examined the strength of the Government’s case in 
evaluating corroboration. Although the strength of the Government’s case arguably relates instead to 
harmless error, a court nonetheless should consider this factor.

829. Conversation with defense counsel (May 7, 1979). On direct examination, the codefendant 
acknowledged that he admitted his own complicity in the robbery in the preliminary hearing but denied 
that he exculpated the defendant. Id. Although the reasons for the second jury’s acquittal are not known, 
the only difference in the evidence presented at both trials was the codefendant’s statement.

830. The judicial inconsistency in interpreting the significance of particular corroborating facts 
provides another reason why the corroboration requirement is questionable. Courts have divided over the 
corroborating significance of a sworn statement by the declarant, see note 444 supra- of a statement written 
by the declarant, see note 444 supra- of a statement to defense counsel or the defendant, see note 458 supra; 
to a friend or relative of the defendant, see note 448 supra; to someone unconnected to the defense, see note 
452 supra; or to someone close to the declarant, see note 451 supra; and of the declarant’s repetition of the 
statement. See note 462 supra. This division confirms that the rule provides no direction, and that appellate 
reconsideration of the exclusion of a defense-offered statement may turn more on the harmlessness of 
exclusion than on the rule itself.

831. The defendant probably cannot use other hearsay exceptions to introduce the declarant’s 
statement. The declarants in Chambers and Dutton, for example, did not speak under circumstances that 
would have satisfied rule 8O3(2)’s “excited utterance” exception. In contrast, the Government probably has 
avenues other than rule 804(b)(3) to introduce a declarant’s implication of the defendant. If the declarant 
recants his earlier implication of the defendant while testifying at trial, the Government could introduce his 
hearsay implication that was made before a grand jury or at a preliminary examination. See United States 
v. Gamer, 574 F.2d 1141, 1145-46 (4th Cir.) (accomplice’s grand jury implication of defendant admitted 
under rule 804(b)(5) when accomplice denied grand jury testimony at trial), cert, denied, 439 U.S. 936 
(1978); Fed. R. Evid. 801(d)(1)(A) (witness’ earlier inconsistent statement made under oath admissible as 
substantive evidence if he testifies at trial); cf. Fed. R. Evid. 801(d)(2)(E) (coconspirator exception). 
Furthermore, the defendant probably will be unable to depose the declarant. See Fed. R. Crim. P. 15(a) 
(limiting right to depose to exceptional circumstances). Even if the defendant receives permission to depose 
the declarant, the Government undoubtedly would explain the privilege against self-incrimination to the 
declarant.

If penal interest is narrowly interpreted to exclude a declarant’s exoneration of the defendant in a multi
person crime, an interesting contrast with the admissibility of nonassertive conduct results. A difficult 
question at common law was whether conduct constituted an implied assertion by the actor and was 
therefore hearsay. Admitting nonassertive conduct poses a greater danger of misinterpretation than 
admitting a verbal assertion. Nonetheless, rule 801(a) treats nonassertive conduct as nonhearsay, because it 
is less likely to be insincere. See Advisory Committee Note to Supreme Court Draft, supra note 1, at 293-94. 
(situations giving rise to nonverbal conduct virtually eliminate questions of insincerity). Thus, the 
defendant, for example, might introduce evidence of the departure of migrant workers immediately after a 
murder to shift responsibility to them. See note 48 supra (discussing People v. Mendez, 193 Cal. 93, 223 P. 
65 (1924)). If the departing migrant workers had announced that they committed the crime, this statement 
exonerating the defendant would be inadmissible. Moreover, if they had said nothing, the admissibility of 
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of the privilege against self-incrimination demonstrates the importance of a 
generous interpretation of this exception. Prompted by the Government or 
the court,* 832 the declarant might invoke the privilege and prevent the 
introduction of the defendant’s exculpatory evidence, which can now be 
introduced only through rule 804(b)(3). The court, which must interpret the 
privilege liberally,833 probably will conduct a limited examination of the 
declarant.834 The defendant cannot require the Government either to grant 
the declarant immunity835 or to force the declarant to invoke the privilege 

evidence of their departure would present an issue of conditional relevancy under rule 104(b). The 
defendant’s burden under this rule is less than his burden under rule 804(b)(3).

Another problem concerns the Government’s obligation to disclose favorable evidence to the defense. If 
the prosecutor, for example, learns of an exculpatory statement by a declarant but is unable to locate the 
declarant, is the prosecutor obliged to disclose this information voluntarily? The Supreme Court has stated 
that the prosecutor must disclose only “evidence” that is "obviously exculpatory.” United States v. Agurs, 
427 U.S. 97, 107 (1976); cf. Giles v. Maryland, 386 U.S. 66, 74 (1967) (nondisclosed evidence of two police 
reports justifies remand; court did not decide prosecutor’s duty to disclose); Brady v. Maryland, 373 U.S. 
83, 87 (1963) (prosecutor’s suppression of material evidence violates due process). If such evidence is not 
disclosed, the defendant’s conviction will be reversed “if the omitted evidence creates a reasonable doubt 
that did not otherwise exist.” United States v. Agurs, 427 U.S. 97, 112 (1976). Although the declarant’s 
statement might be "obviously exculpatory,” the key word in Agurs is “evidence.” The Court has not 
explained whether “evidence” means information that is admissible. If the evidence must be admissible, the 
prosecutor may believe that he is free to determine whether the statement satisfies rule 804(b)(3). Thus, the 
prosecutor may disclose the information only if he thinks that the rule is satisfied. In the above example, 
the prosecutor will probably decide that the rule is not satisfied because the necessary corroboration is 
absent. Moreover, if the crime was committed by more than one person, the prosecutor might conclude 
that the statement simply justified charging the declarant. A prosecutor might risk not disclosing on the 
expectation that an appellate court could later find that nondisclosure was harmless error. If the prosecutor 
had disclosed the statement, however, the defendant might have been able to find the declarant or to amass 
sufficient corroborating evidence to justify introducing the statement.

832. See United States v. Roberts, 503 F.2d 598, 600 (9th Cir. 1974) (after codefendant pleaded guilty 
to one count, he invoked fifth amendment when called as witness by defendant because Government did 
not dismiss other counts), cert, denied, 419 U.S. 1113 (1975); United States v. Johnson, 488 F.2d 1206, 
1209 (1st Cir. 1973) (codefendant invoked fifth amendment because he feared conspiracy charge).

833. See Hoffman v. United States, 341 U.S. 479, 486 (1951) (fifth amendment privilege must be 
accorded liberal construction). The California Court of Appeals' decision in People v. Johnson, 39 Cal. 
App. 3d 749, 114 Cal. Rptr. 545 (Ct. App. 1974), demonstrates the unfairness of interpreting penal interest 
restrictively. In Johnson the defendant murdered the victim with a knife. Id. at 752-53, 114 Cal. Rptr. at 
547. Invoking his self-incrimination privilege, a witness to the murder refused to testify. Citing a penal 
interest exception, the defendant then attempted to introduce a statement by the witness that he gave the 
defendant the knife during a struggle with the victim. The trial court excluded this statement as hearsay 
evidence. Id. at 760, 114 Cal. Rptr. at 553. Although the court of appeals held that the witness could invoke 
the fifth amendment, it agreed that the witness’ hearsay statement was not against his penal interest 
because “it is indeed difficult to discern that [the witness], a layman, should have realized, or in fact did 
realize, that his statement was a distinct threat against his penal interest." Id. at 762, 14 Cal. Rptr. at 554. 
Because narrowly interpreting penal interest is unfair, the declarant’s assertion of the privilege justifies 
concluding that his statement was against interest. See note 470 supra and accompanying text (invocation 
of privilege arguably confirms reliability of statement).

834. Although the trial court may make a limited examination of the witness in an in camera hearing, 
see Fed. R. Evid. 104(a) (preliminary questions concerning existence of privilege determined by court), 
the court must respect the privilege ”[i]f the [self-incrimination] danger might exist . . . without requiring 
the witness to demonstrate that a response would incriminate him ...” United States v. Melchor Moreno, 
536 F.2d 1042, 1046 (5th Cir. 1976) (emphasis in orignial).

835. See note 7 supra (discussing Government grants of use immunity). This result has been criticized 
because the prosecution always could prosecute the declarant based on his out-of-court statement and 
other existing evidence. See generally Note, The Sixth Amendment Right to Have Use Immunity Granted to 
Defense Witnesses, 91 Harv. L. Rev. 1266 (1978) (compulsory process clause should require state to grant 

uejense Witnesses, 91 Harv. L. Rev. 12661
uejense Witnesses, 91 Harv. L. Rev. 12661 
uejense Witnesses, 91 Harv. L. Rev. 12661 
uejense Witnesses, 91 Harv. L. Rev. 12661 
uetense Witnesses, 91 Harv. L. Rev. 12661 



1010 The Georgetown Law Journal [Vol. 69:851

before the jury.836 Furthermore, defense counsel may not call a witness if he 
expects the witness to invoke the privilege.837 If the witness invokes the 
privilege, the defendant cannot ask the jury to infer the truth of the question 
from the assertion of the privilege.838 Additionally, the court may consider a 
“missing witness” instruction to be inappropriate if the defendant is unable 
to produce the declarant because he will invoke the privilege.839 These 

immunity to defense witnesses unless state can justify denial). Chambers and Dutton suggest that penal 
interest statements should be admitted if the Government refuses to offer immunity. In both decisions, the 
Supreme Court noted that the declarant was available for cross-examination by the objecting party. 
Chambers v. Mississippi. 410 U.S. at 291; Dutton v. Evans, 400 U.S. at 78. Because the Government 
controls whether the otherwise unavailable witness will testify, a court should require the Government to 
grant immunity or have its hearsay objection overruled. Professor Westen suggests that the compulsory 
process clause requires the Government to either grant immunity or dismiss the prosecution. See Westen, 
Confrontation and Compulsory Process, supra note 773, at 581 n.18 (if testimony material, court can force 
prosecution to grant immunity or dismiss prosecution); Westen, Compulsory Process, supra note 697, at 
166-70 (compulsory process clause requires Government to grant immunity to defense witnesses). The 
defendant might tactically prefer to introduce the hearsay statement because it would not be subject to 
examination. If the witness, who was granted immunity, denied making the earlier statement or denied its 
truth, the defendant then could introduce the statement to impeach the testimony.

836. See. e.g., United States v. Martin, 526 F.2d 485, 487 (10th Cir. 1975) (defendant properly 
prevented from calling informant to plead fifth amendment before jury); United States v. Lacouture, 495 
F.2d 1237, 1240 (5th Cir.) (defendant properly prevented from calling witness to plead fifth amendment 
before jury), cert, denied, 419 U.S. 1053 (1974); United States v. Johnson, 488 F.2d 1206, 1211 (1st Cir. 
1973) (defendant properly prevented from calling codefendant to plead fifth amendment before jury); 
Bowles v. United States, 439 F.2d 536, 542 (D.C. Cir. 1970) (en banc) (witness should not testify for 
purpose of exercising privilege before jury). But see id. at 545 n.ll (Bazelon, C.J., dissenting) (defendant 
may have constitutional right to have witness invoke privilege before jury). Convictions may be reversed 
when a witness called by the Government has invoked the fifth amendment. Although it did not find 
reversible error in Namet v. United States, 373 U.S. 179 (1963), the Supreme Court stated that reversal was 
warranted

when the Government makes a conscious and flagrant attempt to build its case out of 
inferences arising from use of the testimonial privilege [and when] in the circumstances of a 
given case, inferences from a witness’ refusal to answer added critical weight to the 
prosecution’s case in a form not subject to cross-examination ....

Id. at 186-87. Courts, however, have not interpreted Namet as barring the Government from testing 
whether the witness will invoke the privilege to each question. See United States v. Mayes, 512 F.2d 637, 
650 (6th Cir.) (extensive questioning unfair trial tactic but not reversible error), cert, denied, 422 U.S. 1008 
(1975); Cota v. Eyman, 453 F.2d 691, 695 (9th Cir. 1972) (no constitutional error in questioning witness 
after he invoked privilege). Moreover, courts have not interpreted Namet to require a hearing before the 
witness testifies to determine whether he will invoke the privilege. See People v. Chandler, 17 Cal. App. 3d 
798, 804, 95 Cal. Rptr. 146, 149 (Ct. App. 1971) (pretestimonial hearing not required). Finally, courts have 
not interpreted Namet to require the Government to notify the court of the witness’ intent to invoke the 
privilege if the prosecutor does not believe that the witness can properly invoke it. See Rado v. Connecticut, 
607 F.2d 572, 581 (2d Cir. 1979) (no misconduct when prosecutor believed witness had no fifth amendment 
privilege to invoke).

837. Such conduct would constitute an ethical violation. ABA Standards for Criminal Justice, 
chap. 3, standard 5.7(c), at 3.84 (prosecutor); id. chap. 4, standard 7.6(c), at 4.90 (defense counsel).

838. See Supreme Court Draft, supra note 1, at 260 (Prop. Fed. R. Evid. 513; no inference from 
invocation of privilege permitted). This restriction probably is justified if the witness’ testimony is unknown 
and therefore the assertion of the privilege is ambiguous. The restriction, however, is not justified if the 
declarant has made an earlier penal interest statement. A second reason for the restriction is that the 
witness has not testified to anything and therefore the jury has no evidence before it to consider. Although 
conceptually sound, this reason should be rejected because the Government controls immunity.

839. Compare Bowles v. United States, 439 F.2d 536, 542 (D.C. Cir. 1970) (en banc) (although 
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possibilities highlight the unfair burden a defendant carries when he attempts 
to introduce a declarant’s statement under rule 804(b)(3).

E. THE NEED FOR REMEDIAL CONGRESSIONAL ACTION

To eliminate these constitutional problems, Congress should revise rule 
804(b)(3). First, it should confirm that the form of a declarant’s statement is 
irrelevant and that admissions, confessions, and opinions equally are admissi
ble as long as the statement satisfies rules 401, 602, and 701.840 Second, it 
should confirm that the declarant’s personal assessment of the significance of 
his statement is relevant, even if he makes that assessment long after he 
uttered the statement. That confirmation would eliminate the need for the 
Government to immunize a declarant who is unavailable because he has 
invoked the fifth amendment. Third, Congress should add to rule 804(b)(3) 
the disclosure obligation of the “catch all” hearsay rules to require the 
defendant to inform the Government of the substance of the statement, the 
identity and whereabouts of the declarant (if known) and the reporting 
witness, and the circumstances under which the declarant made the statement 
and how it was reported to the defense. It could authorize the court to give a 
cautionary instruction to alert the jury to the trustworthiness problem. 
Finally, Congress should eliminate the corroboration requirement. The penal 
interest test already provides a trial court with an adequate test to exclude a 
declarant’s statement on the ground that the declarant spoke to advance his 
self-interest or did not understand the disserving effect of his statement. If 
Congress believes that the rule must contain some form of corroboration 
requirement, however, it should reframe that requirement to conform to the 
corroboration requirement of rules 8O3(6)-(8). The defendant then would 
carry the burden of proving trustworthiness only when the Government raises 
a legitimate question about the declarant’s credibility. If Congress retains a 
corroboration test, it should impose that burden on the Government as well as 
on the defendant. With these changes, the defendant will be better able to 
convince the jury either of his innocence or of the Government’s failure to 
prove him guilty.841

instruction should be given if requested, no error for trial court not to give missing witness instruction 
voluntarily) with United States v. Martin, 526 F.2d 485, 486-87 (10th Cir. 1975) (neutralizing instruction 
given jury proper when trial court refused to force witness to invoke privilege before jury).

840. Moreover, statements which implicitly challenge the Government’s evidence should also be 
admitted. In Brinson v. State, 382 So. 2d 322 (Fla. Dist. Ct. App. 1979), for example, an eyewitness 
described the robbers as a black man and woman. Id. at 323-24. The defendant, a black woman, 
unsuccessfully sought to introduce the confession of a white man who asserted the fifth amendment when 
called by her as a witness. Id. at 324. The appellate court reversed, reasoning that the white man’s 
confession indirectly challenged the accuracy of the eyewitness’ description. Id. at 324-25.

841. As the Chief Justice said in a different context, “admissions of guilt by wrongdoers, if not coerced, 
are inherently desirable.” United States v. Washington, 431 U.S. 181, 187 (1977) (not requiring that grand 
jury target who implicated himself be given Miranda warnings).

jury target who implicated himself be give 
jury target who implicated himself be give 
jury target who implicated himself be give 
jury target who implicated himself be give 
lury target who implicated himself be give

Admittedly, these changes will not preclude a defendant from introducing 
a fabricated statement. Nonetheless, Congress should act to eliminate the 
constitutional problems that pervade rule 804(b)(3). On balance, these 
changes should lead to more accurate factfinding.
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VI. Conclusion

Born of the common law’s fear of fabrication, the penal interest exception 
developed during the last century as a child of judicial and legislative 
misinterpretation. Rule 804(b)(3), the product of that development, emerged 
from a system that is not as well designed to promote well-reasoned 
rulemaking as it should be. The evolution of rule 804(b)(3) illustrates several 
reasons why the Advisory and Standing Committees should publish more of 
their work as a means of improving the rulemaking process.842

842 The process that led to revisions in rule 804(b)(3) for nonsubstantive, political reasons might be an 
isolated incident, not the tip of an iceberg. Although I have not reviewed the unpublicized work of the 
Advisory and Standing Committees that lie behind the development of other rules for the Supreme Court, 
no colleague who teaches in the fields of evidence, criminal procedure, or civil procedure has provided me 
with similar examples. Thus, the development of the Federal Rules of Evidence probably represents an 
unprecedented chapter in the rulemaking process, a chapter that developed only because the rules 
engendered so much controversy.

843. The Subcommittee also misunderstood the Advisory and Standing Committees position with 
respect to the "Bruton sentence.”

844 Although Senator McClellan eventually published his letter to the Standing Committee and 
explained that he met with the representatives of the Advisory and Standing Committees on September 22, 
1971, neither he nor his staff notified the House Subcommittee that he intended to hold the rules hostage 
until the Advisory and Standing Committees accepted the changes he had demanded. Unfortunately, the 
Advisory and Standing Committees never publicized their reaction to the Senator’s excessive demands. 
Although that omission was understandable as long as only Senator McClellan was attempting to limit the 
Supreme Court’s rulemaking autonomy, those Committees should have fought harder to preserve their 
earlier versions of the penal interest exception once the House Subcommittee began considering legislation 
to increase Congress’ oversight of the rulemaking process. Ironically, Congress reduced the Supreme 
Court’s rulemaking autonomy largely because the Committees worked in secret and failed to explain 
publicly the rationale behind the changes they made in the Supreme Court Draft.

First, more complete disclosure will help the Committees resist improper 
and overly influential political pressure. By not publishing the alternative 
versions of the rule and the rationale behind those choices, the Committees 
forfeited the substantial political weight of the organized bar for resisting the 
pressure exerted by the Department of Justice to a lesser extent and Senator 
McClellan to a greater extent. Without such help, the Committees lacked the 
political clout to fend off the Senator in his attempt to limit the Supreme 
Court’s rulemaking autonomy.

Second, fuller disclosure will help Congress in its review of the Commit
tees’ proposals. Unaware that the Committees added the “simple corrobora
tion” requirement to placate Senator McClellan, the House Subcommittee 
increased the corroboration requirement because it thought the Committees’ 
test was too vague and it feared that a defendant could satisfy the test by 
testifying to his own innocence.843 Unfortunately, the secrecy that cloaked the 
relationship between Senator McClellan and the Advisory and Standing 
Committees hid the nonsubstantive rationale underlying the “simple cor
roboration” test.844

Finally, increased disclosure would force the Committees to undertake a 
more thorough review of relevant source materials. Such a review would have 
substantially improved the development of rule 804(b)(3). That development 
suffered from a review that proceeded in a factual vacuum with no analysis of 
the case law to determine either the typical relationship between the 
defendant and the declarant or the types of statements defendants typically 
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offered and courts usually admitted. Furthermore, except for the Department 
of Justice, which expressed its belated concern about the effect of Chambers v. 
Mississippi, each group that considered rule 804(b)(3) either was unaware of 
or blithely ignored the constitutional implications of each version of the rule. 
That omission, as unsettling as it is for scholars, may continue to be more 
distressing and discomforting to defendants.

The Judicial Conference should publish or at least make available for 
public review the background work of the reporter, the alternative versions of 
each rule considered by the Advisory and Standing Committees, the public 
comments received throughout the Committees’ deliberations, and the rea
sons the Committees rejected the various alternatives of a rule.845 Publication 
has its costs: Disclosure occasionally might prove embarrassing and might 
impede a frank discussion among the Committee members. Publication has its 
benefits, too: It might strengthen the Committees’ ability to resist political 
pressure; it should reduce the likelihood that Congress will misinterpret the 
Committees’ proposals; it will assist courts in applying the rule ultimately 
adopted by Congress; and it only can heighten the image of the rulemaking 
process as a professional, dispassionate, unpoliticized approach to achieving 
needed changes in the law.846 Increased disclosure would have enhanced the 
development and the application of rule 804(b)(3) and would have prevented 
the procedural and constitutional problems that result from the current 
version of the rule.

845. This proposal parallels, but extends beyond, the suggestions of critics of the Judicial Conference’s 
work in developing the Federal Rules of Evidence. See Lesnick, The Federal Rule-Making Process: A Time 
for Re-examination, 61 A.B.A. J. 579, 580 (1975) (Judicial Conference procedures should be more open 
and should be published); Supplemental Memorandum of the Washington Council of Lawyers: A Study of 
the Decision-Making Process in the Formation of the Proposed Rules of Evidence, reprinted in Senate 
Judiciary Hearings, supra note 118, at 313 (“The experience of the Rules of Evidence proves the case for 
broad-based participation in the rulemaking process, for open procedures, and for clearly designated 
responsibility”).

846. Better suited and able than congressional committees, the Advisory and Standing Committees 
should remain the primary source for developing needed changes in court-promulgated rules. See generally 
Weinstein, Reform of Federal Court Rulemaking Procedures, 76 Coi um. L. Rev. 906 (1976).
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Professor Burt argues that mistrust pervades relations between 
attorneys and clients, though practical incentives and the formal 
norms of the legal profession lead both attorneys and clients to resist 
admitting this mistrust. Professor Burt further argues that the 
proposals regarding disclosure of client communications in the ABA 
Model Rules of Professional Conduct would add new incentives for 
such resistance and would exacerbate attorney-client mistrust. He 
suggests, paradoxically, that more stringent disclosure requirements 
might prompt honest exploration of attorney-client mistrust and 
might enhance trust in professional relations generally, even though 
attorneys would be required in some cases to forfeit clients' trust by 
disclosing their communications.

Harmony between attorney and client is a cherished aspiration of the legal 
profession. Codes of professional conduct from the traditional canons to the 
most recently proposed reformulations posit that nothing “should be per
mitted to dilute [an attorney’s] loyalty to his client”1 and that “the client must 
place trust in the lawyer.”2 These aspirations are not empty preachments. 
Clients at least want to trust their attorneys; they come seeking support in 
actual or anticipated battles with adversaries. Attorneys want to offer at least 
the appearance of such alliance to clients if only to attract and hold their fees; 
and if attorneys can feel rather than feign this loyalty, they are obviously more 
comfortable in their daily work.

Even if both attorney and client aspire to attain the profession’s formal 
vision of trusting, harmonious relations, many barriers arise in practice. 
Many attorneys and clients mistrust one another notwithstanding their initial 
hopes and the insistence of the profession’s formal norms that a proper 
relationship requires mutual trust. This divergence between ideal and practice 
might seem inevitable and unremarkable. The professional codes, however, 
both reflect and reinforce an attitude, common among attorneys, that conflict 
with clients should be denied, rather than acknowledged and explored. This 
pretense obstructs the possibility that in many typical practice situations 
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attorneys and clients will transcend their initial mistrust and learn that each 
deserves the other’s trust. Paradoxically, therefore, the codes and common 
attitudes of the profession may defeat aspirations for attorney-client trust by 
discouraging the acknowledgment of mistrust.

The primary disincentive for such acknowledgment in the traditional codes 
has been the hallowed rule that attorneys may not represent clients with 
whom they are in conflict.3 Professionally impermissible conflicts appear 
whenever an attorney prefers outcomes contrary to the client’s wishes—for 
example, when the client’s interests conflict with the financial or psychologi
cal well-being of the attorney4 or some third party more favored by the 
attorney,5 or when the attorney regards the client’s wishes as illegal or 
immoral.6

3. See generally ABA Code, supra note 1, Canon 5.
4. See id. EC 5-2 (personal interests of attorney contrary to those of client); id. EC 5-4 (attorney's 

interests in post-representation publication rights).
5. See, e.g., id. EC 5-14 (attorney’s independent judgment precludes acceptance or continuation of 

conflicting employment); id. EC 5-15 (attorney must carefully weigh possibility of conflicting interests of 
multiple clients); id. EC 5-21 (lawyer subject to third party influence should consult client and possibly 
withdraw).

6. See generally id. Canon 7 (representation should be within bounds of law).
7. See id. EC 5-2 (avoidance of circumstances that might interfere with representation of client); id. EC 

5-3 (avoidance of acquisition of property rights that might adversely affect professional judgment).
8. See id. EC 7-17 (lawyer under no obligation to adopt personal viewpoint favorable to client).
9. See, e.g., id. EC 5-3 (lawyer must explain any foreseeable conflict to client and withdraw unless client 

consents to continued representation); id. DR 5-101(A) (lawyer should accept employment presenting 
potential conflict only with consent of client); id. DR 5-104(A) (attorney may enter into business 
transaction with client only upon full disclosure of potential conflict and with client’s consent); id. DR 5- 
107(A) (lawyer shall not accept compensation from non-client without client’s consent); id. EC 7-9 (lawyer 
may ask client for permission to forego action lawyer deems unjust even if in client’s best interest).

10. See id. DR 5-105(C) (lawyer may represent multiple clients with potentially conflicting interests if 
lawyer clearly able to exercise independent professional judgment for each).

11. See id. DR 5-101 (lawyer must refuse employment if interests impair judgment); cf. ABA Model 
Rules, supra note 2, rule 1.8, Comment (representation improper if client vulnerable despite attorney's 
disclosure of difference of interest and consent of client).

The traditional codes do not require that the attorney-client relationship 
end at the first hint of conflict. They provide various routes for ending conflict 
while preserving the relationship. First, the attorney might alter his affairs or 
his opinions so that he can offer undivided loyalty to the client. This could 
entail withdrawing from a business or personal relationship with an actual or 
potential adversary of the client.7 Second, the attorney might simply persuade 
himself that he can disregard his “personal” misgivings and offer adequately 
zealous advocacy on the client’s behalf.8 Finally, the attorney might disclose 
the conflict to the client and persuade the client either to change his wishes 
according to the attorney’s preferences9 or to disregard the conflict because it 
does not materially interfere with the attorney’s loyalty.10

Notwithstanding the skepticism in the profession’s canonical language, the 
various permutations of these routes for eliminating actual or apparent 
conflict have been heavily traveled in the world of practice. The traditional 
codes appear to prefer withdrawal from representation because of conflict, or 
the appearance of conflict.11 This solution, however, is a harsh prescription 
for most attorneys because withdrawal costs them the particular client’s 
business and might feed through the clients’ grapevine an even more costly 
reputation for fractious adverseness. The attorney’s withdrawal also can 
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appear excessively costly to many clients because they are disabled at least 
temporarily, and sometimes permanently, from accomplishing their wishes.12

An American Bar Association (ABA) Commission recently has proposed 
new Model Rules13 that impose substantial additional costs on attorneys and 
clients for an attorney’s withdrawal because of disagreement with a client. 
The proposals permit, and at times require, an attorney who regards a client’s 
intended future conduct as unlawful to disclose those intentions to the client’s 
adversaries and to expose a client’s false statements in civil litigation or 
negotiations.14 This is withdrawal with a vengeance. The profession is now 
passionately debating the proposal. Many opponents argue that such disclo
sure would undermine trust in attorney-client relations because clients would 
withhold secrets from fear that their attorney would break their confidence.15

12. Cf. ABA Code, supra note 1, DR 2-110 (withdrawal from employment). Disciplinary rule 2- 
110(A)(2) requires the withdrawing lawyer to take reasonable steps to avoid prejudice to the client’s 
interests; nevertheless, withdrawal can impose significant burdens upon the client.

13. On January 30, 1980, the Commission on Evaluation of Professional Standards of the American Bar 
Association (Kutak Commission) released a Discussion Draft of the ABA Model Rules of Professional 
Conduct. If approved by the House of Delegates, the ABA Model Rules will replace the ABA Code of 
Professional Responsibility as the primary statement of the ethical standard of the profession. Although 
the Model Rules were originally scheduled for consideration in 1981, the Kutak Commission has presented 
a revised schedule that would provide a “proposed final draft” in the spring of 1981, hearings during 1981, 
and a house vote in 1982. Slonin, Kutak Commission After More Time, 66 A.B.A. J. 1350, 1350-51 (1980).

14. The ABA Model Rules would require an attorney to disclose information about a client that would 
prevent him “from committing an act that would result in death or serious bodily harm to another person.” 
ABA Model Rules, supra note 2, rule 1.7(b). The rules also require disclosure that would correct a 
client’s false testimony in civil litigation, id. rule 3.1(b); and that would correct a client’s false statements 
made in negotiations with other parties, except for misrepresentations made by an accused in negotiations 
connected with a criminal case. Id. rule 4.2(b)(2). The attorney would be permitted to warn third parties of 
his client’s intention to perform a wrongful act if the warning is necessary to prevent or rectify the 
consequences of such action. Id. rule 1.7(c)(2). These proposals differ in many ways from the current Code 
provisions that permit disclosure of client confidences in few circumstances. See ABA Code, supra note 1, 
DR 4- 101(c) (lawyer may reveal client confidences with consent, when required by court order or under 
Disciplinary Rules, to protect against charges of improper conduct, and if information necessary to prevent 
commission of crime). Except in cases of fraud, the present Code virtually never requires disclosure. See 
Kutak, Kutak Responds to Major Objections to Draft ABA Ethics Code, Legal Times of Wash., Dec. 12, 
1980, at 19, cols. 1 & 4 (in 38 states DR 7-102(B) requires disclosure of fraud committed in cause of 
representation; in 11 states rule requires disclosure of fraud unless privileged). Andrew Kaufman has 
characterized the differences between the proposed rules and the Code:

While the current code gives a lawyer considerable discretion within relatively narrow areas 
of conduct, the discussion draft [of the Model Rules] gives considerable discretion over wide 
areas. The great extent of disclosure permitted means that instead of the rules defining the 
nature of the adversary system, to a large extent at least, each individual lawyer will have 
freedom to, and will be forced to, do the defining within a very wide range, from a system that 
recognizes nearly absolute confidentiality to one that allows for a substantial amount of 
disclosure of information by the lawyer over a client’s objection.

Kaufman, A Critical First Look at the Model Rules of Professional Conduct, 66 A.B.A. J. 1074, 1074 (1980).
15. The Kutak Commission’s discussion draft has been sharply criticized. The National Organization 

of Bar Counsel, for example, questions the efficacy of complete replacement of the existing Code, favoring, 
instead, amendment of the Code with some of the Kutak Commission’s proposals. Slonin, supra note 14, at 
1350. See generally Burke, ATLA Unveils Ethics Code, Nat’l L.J., June 23, 1980, at 3, col. 1; at 8, col. 1 
(criticizing disclosure provisions); Hochberger, State Bar Report Criticizes ABA Draft Code of Ethics, 184 
N.Y.L.J., Sept. 10, 1980, at 1, col. 3 (proposed rules “deficient and unacceptable”); Hochberger, Bar 
Groups Oppose Revising Code of Ethics, N.Y.L.J., May 6, 1980, at 1, col. 2 (better to change Code by
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The draftsmen of the Model Rules admit that this rule would deter some 
clients from frank interchange with attorneys, but they argue nonetheless that 
the social benefit from disclosure in the prescribed circumstances will be 
greater than the social loss resulting from diminished attorney-client trust.* 16 
These comparative quantifications of individual and social utility are difficult 
to evaluate. The argument of the draftsmen fails to explain clearly why the 
balance traditionally struck in favor of client protection should now be 
changed in favor of third parties. The proponents and opponents of the 
proposal currently appear to be arguing past one another—the former 
preferring “public protection,”17 the latter preferring “client protection,”18 
and neither able to demonstrate the social value of preferring one over the 
other. These goals of public and client protection may not be in conflict, 
however, and both goals may best be served through rules that lead attorneys 
to disclose their client’s intended illegal conduct. Close examination of the 
role of trust, and of confidentiality rules in attaining trust in attorney-client 
relations, will show how these two goals may be harmonious.

amendment); Kaufman, supra note 14, at 1075-79 (questioning both process of developing Model Rules 
and substance of proposed changes).

The Association of Trial Lawyers of America has promulgated a code of professional ethics as a 
response to the Kutak Commission’s proposals. This code contains disclosure provisions designed to 
protect the client’s confidences. See American Trial Lawyers Foundation, The American 
Lawyer’s Code of Conduct rule 1 [hereinafter ATLA Code].

16. See ABA Model Rules, supra note 2, rule 1.7, Comment.
17. See id.
18. See Burke, supra note 15, at 8, col. 1 (the ATLA President, Theodore I. Koskoff, charges that the 

proposed ABA rules would “erode basic constitutional protections by making the lawyer the champion of 
the state, not the champion of the client”).

19. Compare ABA Model Rules, supra note 2, rule 1, Introduction (“To provide . . . advice and 
assistance, the lawyer must be skillful, diligent, and trustworthy.”) and id. rule 1.7, Comment (“The rule of 
client-lawyer confidentiality facilitates legal advice.”) and id. rule 1.8, Comment (“Loyalty is an essential 
element in the lawyer’s relationship to a client.”) with ABA Code, supra note 1, Canon 4 (“A lawyer 
should preserve the confidences and secrets of a client”).

One argument toward this conclusion could be that attorney trust is not as 
important as the traditional norms have held, so that nothing much is lost 
between attorneys and clients if disclosure rules adversely affect trust. From 
this perspective there would be no conflict between the interests of clients 
considered as an aggregate and the interests of the third-party public 
recognized by the proposed rules. The draftsmen of the proposed rules do not 
raise this argument; and, indeed, many other provisions in the proposed rules 
extol attorney-client trust in rhetoric directly drawn from the traditional 
formulations.19 Skepticism about either the reality or the necessity of trust 
and harmony in attorney-client relations presents a plausible explanation for 
the draftsmen’s apparent willingness to devalue the traditional confidentiality 
rule that purported to protect such trust in preference to other social values. 
Conflict between attorneys and clients is always present in typical relation
ships. Whether the draftsmen of the proposed disclosure rules meant to rest 
their case on the pervasiveness or ineradicability of this conflict, its existence 
supports reformulation of the traditional conceptions.

Devaluing the importance of trust in attorney-client relations is not, 
however, the only way to support the proposition that attorneys should 
disclose client confidences in circumstances now disfavored by traditional 
professional norms. Rules mandating such disclosures might work in practice 
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to enhance mutual trust between attorneys and clients generally, even though 
such rules would require attorneys to forfeit trust with some specific clients by 
disclosing their communications to third parties. This essay will explore the 
trust-enhancing possibilities of disclosure rules.

The essay will begin by identifying some inevitable sources of mistrust in 
attorney-client relations and some reasons, both practical and ideological, 
that both attorneys and clients resist open acknowledgment of this mistrust. It 
will then suggest that the specific disclosure provisions proposed in the Model 
Rules would add new incentives for such resistance and would most likely 
increase deception and exacerbate attorney-client mistrust. Paradoxically, 
however, the essay will argue that more stringent disclosure requirements 
than proposed in the Model Rules would prompt more open admission of 
conflict between attorney and client and, in this way, could work to enhance 
mutual trust in many new circumstances. Aspects of relations between 
criminal defense attorneys and their clients will then be considered to identify 
ways that unacknowledged mistrust jeopardizes the professional’s sense of 
integrity and capacity to offer effective representation, and ways that this 
jeopardy extends to attorney-client relations beyond criminal defense work. 
The essay will conclude by suggesting parallels between law and medicine 
that lead practitioners in both fields to ignore the true extent or significance of 
mistrust with clients and patients, and to discount the possibility that open 
exploration of mistrust and conflict in professional relations could have 
beneficial results.

Persistent Conflict in Attorney-Client Relations

Though an attorney and client may want a harmonious relationship, 
recurrent aspects of their dealings inevitably interfere with this goal.20 There 
has been little systematic empirical investigation of this question. The legal 
profession has not pressed for such investigation; and, as will be developed 
below, attorneys have many incentives to avoid acknowledging mutual 
mistrust in their dealings with specific clients and in their general ruminations 
concerning professional roles. The profession currently assumes the impor
tance and attainability of attorney-client trust.21 Some speculation will, 
however, reveal enough possible, recurrent sources of attorney-client mistrust 
to justify a reexamination by the profession of its current assumptions that are 
unsupported by clear data.

Consider, for example, the effect of an attorney’s advice that the client’s 
position is contrary to law and therefore that the client’s adversary will likely 
prevail. The client rarely welcomes this enunciation and its delivery can breed 
suspicion that the attorney is not committed wholeheartedly to the client’s 
cause. The attorney may expect this suspicion when he realizes that he lacks 
sympathy for the client because, for example, he approves of the law opposing 
his client’s interests. Even when the attorney disapproves of the law that 
adversely affects the client or regards the law as morally neutral, the client 
nonetheless might believe the attorney secretly harbors disapproval.

20. See G. Hazard, Ethics in thf. Practice of Law 8 (1978).
21. Cf. ABA Code, supra note 1, EC 4-1 (both fiduciary relationship between lawyer and client and 

proper functioning of legal system require preservation by lawyer of confidences and secrets).
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Many attorneys recognize this mistrust through the old adage that the 
messenger of bad news is always despised.22 Many clients, however, attempt 
to hide their suspicion because they fear the attorney’s anger and abandon
ment or because they hope ultimately to persuade the attorney to their side. 
Moreover, many attorneys see, and only want to see, their own good 
intentions toward the client and fail to notice the suspicion engendered by 
their unwelcome prognosis and advice. Thus, mistrust that influences the 
entire course of the relation between attorney and client can arise though 
neither is prepared to acknowledge this fact to the other.

22. Cf. W. Shakespeare, Antony and Cleopatra Act II, scene 5, line 73 in The Complete 
Works of Shakespeare 1341 (I. Ribson & G. Kittredge eds. 1971) (“Rogue, thou hast liv'd too long.").

23. Cf. Freud, The Doctor-Patient Relationship, in Experimentation with Human Beings 636 (J 
Katz ed. 1972).

24. See id.
25. Cf. id.
26. See A. Blumberg, Criminal Justice 106 (1967).

Well-disguised though palpably influential mistrust between attorney and 
client does not end here. Even when the attorney gives the most favorable 
prognosis—that the client’s wishes will ultimately prevail over his adversa
ries'—some clients remain unassured. Some clients find conflict, or even the 
anticipation of conflict, psychologically intolerable. Like Vince Lombardi, 
these clients feel that winning is not the important thing, but the only thing. 
They find the prospect of any loss unacceptable; even a brief delay before total 
victory may be viewed as a defeat. Like Lombardi, some of these clients 
openly flaunt their aggressiveness. Thus, their insatiability and consequent 
irrational mistrust might be apparent even to an attorney unambivalently 
committed to their cause. Many such clients, however, do not reveal this 
attitude to their attorneys and might not admit even to themselves that any 
defeat is intolerable and that they resent anyone, including their attorney, 
who fails to satisfy their wishes at once.

No one is wholly free from this insatiable attitude. It is characteristic of an 
infant’s expectations toward its parents. Although every infant is weaned 
away from this attitude during the slow maturational process toward 
adulthood, this insatiable, mistrustful wish for complete, instantaneous 
satisfaction inevitably reappears, even if only momentarily, for every adult in 
times of emotional stress.23 Adults most noticeably exhibit this attitude in 
relations between physicians and patients. It furnishes the psychological basis 
for the common medical view of most patients as child-like, and therefore 
blindly trusting, when gripped by serious illness.24 Many physicians fail to 
understand the concomitant anger directed at them by patients who demand, 
though often only unconsciously, that their painful illness be cured totally and 
at once. Physicians typically believe they have no quarrel with their patients 
and that they and their patients equally regard the patients’ illness as the 
enemy to be defeated. Consequently many physicians resent their patients’ 
anger; and many patients, sensing this, hide their anger.25

Attorneys might not see great pain or emotional stress as routinely as 
physicians. Yet some legal practice, such as domestic relations or criminal 
defense work, is similar to medicine on this score. Many attorneys view this 
work with considerable distaste substantially because they understand that 
such practice seldom yields a grateful or satisfied client.26 Most legal practice 
involves clashes of financial interest where a client’s personal emotional stake 
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is less intense than for criminal defendants or for sick patients. Nonetheless, 
even these apparently impersonal settings produce fertile ground for psycho
logically similar suspicions by clients of their attorneys’ common interest and 
good wishes.

In disputes involving only money, clients and their attorneys often have 
directly conflicting financial interests because the attorneys’ fees do not 
depend on the clients’ success against their third-party adversaries.27 Indeed, 
the more difficult, less assuredly victorious battles frequently demand more 
lawyers’ time; legal fees mount as prospects for success progressively appear 
more questionable. Although some clients might reap great financial rewards 
from the ultimate defeat of their adversaries, many clients cannot avoid 
suspecting that their attorney is the only assured beneficiary in these long, 
drawn-out battles. This suspicion may be perceived by attorneys and might 
lead them to propose compromises that feed greater client suspicion that the 
attorneys are “selling them down the river.”28 Contingent fee arrangements in 
personal injury cases do not fully solve this problem because even the 
financially successful client might feel left with a long-term disability and only 
a portion of his “true financial due” while the lawyer pockets a large chunk of 
the recovery and enjoys it in good health.29

No amount of self-righteous professional preaching about the basic 
harmony of interest between lawyer and client can obscure this particular 
intrinsic conflict: Lawyers grow rich on their clients’ troubles and greater woe 
to the client typically means greater profit to the lawyer.30 Legal and medical 
practice are the same in this respect, and it is not surprising that intense 
suspicion of financial gouging pervades consumer attitudes toward both 
professions.

Legal and medical practice differ, however, in one way that feeds greater 
consumer suspicion of lawyers than of doctors. Medicine’s adversary is 
physical illness; the law’s, another person who invariably makes some 
plausible claim to sympathy. An attorney might swear, and actually believe, 
that he has only contempt for his client’s opponents or for the specific law 
that falls heavily on his client. Yet when the attorney fails to slay either 
opponent at a single stroke, the client’s unhappiness can readily feed his 
suspicions that his attorney somehow secretly sympathizes with the other 
side. This suspicion is likely to mount when the other side is represented by an 
attorney who, in the client’s mind at least, has more common bonds with

27. D. Rosenthal, Lawyer and Client: Who’s in Charge? 98-99(1974).
28. Rosenthal describes the rational basis for this suspicion among clients:

The source of pressure upon the lawyer most likely to affect adversely the client’s interest, 
and which can most easily be documented, is the strain of prolonged litigation and the 
economics of case preparation. Simply put, a quick settlement is often in the lawyer’s financial 
interest, while waiting the insurer out is often in the client’s financial interest.

Id. at 96.
29. See id. at 97-98 (although contingent fee seems better guarantee of attorney’s disinterested service 

than hourly billing, client survey revealed resentment toward excessiveness of many personal injury 
contingent fees thought unrelated to effort expended).

30. See generally id. at 95-116. Rosenthal notes that: ”[T]he inexorability of the economic conflict of 
interest between lawyer and client in so many cases, raises a serious question about the appropriateness of 
the traditional ideal that an ethical and competent lawyer can and will make the client's interest his own.” 
Id. at 111-12.
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fellow professionals than any client can claim with any attorney. A physi
cian’s patient, in contrast, does not see another physician participating in his 
case who avowedly promotes the malignant course of his illness.

These reasons, both rational and irrational but all intensely gripping, 
provoke many clients to mistrust their attorneys and, at the same time, to hide 
this attitude. Even when neither client nor attorney mistrusts the other, each 
finds it difficult to ignore the possibility that mistrust will arise in the course 
of their dealings. Conflict and potential conflict pervade attorney-client 
relations, and prompt an unspoken wariness that inevitably interferes with the 
profession’s canonical aspirations toward a relationship of undiluted client 
trust and attorney loyalty.

This conclusion is not startling to any attorney who scans a list of his 
clients and asks himself which of them he wholeheartedly trusts and which 
reciprocally trusts him. The professional aspiration of harmonious relations is 
not necessarily impeached because it is never fully attainable and, when flatly 
espoused, has a naively utopian flavor. What else are aspirations for? Legal 
professionals have made peace in the past with this inevitable disjunction 
between aspiration and attainment. Recently, however, the terms of this truce 
have been shaken within the profession. The newly proposed ABA Model 
Rules regarding disclosure of client confidences both reflect and promote this 
unsettling.31 Attorneys and clients always may have fallen short of wished-for 
harmony, but today this aspiration appears less accessible and this new 
remoteness appears more troublesome than in past times.

31. See note 14 supra.
32. Preface to ABA Code, supra note 1, at i (as amended Feb. 1979).
33. ABA Model Rules, supra note 2, Preamble.

The American Bar Association Commission’s proposal of a comprehensive 
reformulation of the rules of professional conduct indicates uneasiness within 
the profession. The present Code of Professional Responsibility was formu
lated in 1969 by the American Bar Association. The ABA might reject the 
new Commission’s efforts, but it is striking that the Commission set out so 
soon to revise its predecessor’s work. The Canons had been adopted by the 
ABA in 1908, “based principally” on the Alabama State Bar Association 
Code of 1887 which in turn traced its lineage directly to Judge Sharswood’s 
1854 lectures and David Hoffman’s 1836 resolutions.32 The ABA Commis
sion’s wish to supplant the 1969 Code appears, by comparison, a speedy 
rejection of the recent past.

The Model Rules purport to break with the past in part by admitting 
openly that conflict is an inevitable aspect of lawyering. The Preamble 
announces that:

A lawyer is an officer of the legal system, a representative of 
clients, and a public citizen having special responsibility for the 
quality of justice. . . .

In the nature of law practice . . . conflicting responsibilities are 
encountered. Virtually all difficult ethical problems arise from 
conflict in a lawyer’s responsibilities to clients, to the legal system, 
to the general public, and to the lawyer’s own interest in remaining 
an upright person while earning a satisfactory living.33
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Any thoughtful attorney should not be surprised by the existence of conflicts 
among these responsibilities.34 The profession, however, has never acknowl
edged such conflicts so openly in its formal code of ethics.

In some degree, this unusually open admission bears the traces of 
Watergate. The prominent roles of highly-placed attorneys in the scandal 
clearly affected leaders of the organized bar.35 The central embarrassment, of 
course, was the attorney-President, followed closely by the Attorney General 
and many other lawyers serving the President who apparently were willing to 
justify deception, bribery, burglary, and possibly even murder on the basis of 
their supposed professional obligation of undiluted loyalty to their client.36

Watergate suggests a loss of public confidence in attorneys. But an even 
deeper worry about trust in lawyer-client relations is also evident among the 
profession’s leaders. This concern was the pervasive, though mostly implicit, 
agenda of an important symposium on legal ethics convened in 1976 at the 
Seven Springs Center. Professor Geoffrey Hazard, one of the participants, 
distilled the results of this symposium and added his reflections in a recent 
book.37 Questions regarding relations with clients dominated the Seven 
Springs discussions. Such questions included fees, conflicts of interest, and 
problems in identifying “the client” in corporate representation or in complex 
negotiations when lawyers might better serve as “intermediaries” or as 
“lawyers for the situation” than as advocates for one party.38

Hazard’s book, and by extension the symposium, has been criticized for the 
apparent narrowness of this focus. Professor Laura Nader observed that the 
book “reflects the specialized practitioner’s passion for technical skill—a

34. See D. Rosenthal, supra note 27, at 95 (role balancing demanded of attorney in professional and 
private life source of continuing pressure because roles continually in conflict).

35. Cf. Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 Human Rights 1, 2-3 (1975).
36. See G. Liddy, Will 196-98, 335 (1980) (other techniques suggested by Liddy for serving his clients 

included drugging opposition, kidnapping, hiring professional killers, eavesdropping, and spying). In 1972, 
G. Liddy was Counsel to the Committee to Re-Elect the President. Id. at 196.

Commenting on the prominent role played by attorneys in the Watergate scandal. Professor 
Wasserstrom recounts John Dean's testimony:

When John Dean testified before the Senate Select Committee inquiring into the Watergate 
affair in the Spring of 1973, he was asked about one of the documents that he had provided to 
the Committee. The document was a piece of paper which contained a list of a number of the 
persons who had been involved in the cover-up. Next to a number of the names an asterisk 
appeared. What, Dean was asked, was the meaning of the asterisk? Did it signify membership 
in some further conspiracy? Did it mark off those who were decision makers from those who 
were not? There did not seem to be any obvious pattern: Ehrlichman was starred, but 
Haldeman was not; Mitchell was starred, but Magruder was not. Oh, Dean answered, the 
asterisk really didn’t mean anything. One day when he had been looking at the list of 
participants, he had been struck by the fact that so many of them were lawyers. So, he marked 
the name of each lawyer with an asterisk to see just how many there were. He had wondered, 
he told the Committee, when he saw that so many were attorneys, whether that had anything 
to do with it; whether there was some reason why lawyers might have been more inclined than 
other persons to have been so willing to do the things that were done in respect to Watergate 
and the cover-up. But he had not pursued the matter; he merely mused about it one afternoon.

Wasserstrom, supra note 35, at 3.
37. See generally G. Hazard, supra note 20. Professor Hazard was the Reporter for the ABA 

Commission that drafted the Model Rules. ABA Model Rules, supra note 2, Transmittal Message.
38. Nader, Book Review, 89 Yale L.J. 1442, 1443-44 (1980) (reviewing G. Hazard, Ethics in the 

Practice of Law (1978)) (emphasis in original).
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value that seems to override what most people think the central purpose of 
law should be: a more just society.”39 Nader, however, misses the significance 
of the participants’ virtually exclusive attention to the attorney-client rela
tionship. This attention reflects their underlying belief that there are pervasive 
problems in this relationship that traditional ethical precepts do not address 
adequately. The participants did not directly consider the role of attorneys or 
the attorney-client relationship in constructing “a more just society.” Never
theless, their concern about the possibility of conceiving and implementing an 
adequately just relationship between lawyer and client directly impinges on 
this apparently more macrocosmic question.

39. Id. at 1444.
40. See B. Ackerman, Social Justice in the Liberal State 327-48(1980).
41. This conception has been termed “Positivist Advocacy.” Simon, The Ideology of Advocacy: 

Procedural Justice and Professional Ethics, 1978 Wise. L. Rev. 29, 39-61.
42. Greene, Foreword to G. Hazard, supra note 20, at ix.
43. See G. Hazard, supra note 20, at 56-57.
44. See id.
45. Greene, supra note 42, at ix-x.

In liberal democratic philosophic tradition the just society comes into being 
as the cumulated product of individuals’ interests, individually defined.40 
Attorneys traditionally have conceived their role in the realization of a just 
(liberal democratic) society as advocates for individuals in conflict with others 
pursuing their individual self-interests, either directly represented by other 
attorneys or cumulatively represented by government agencies (and their 
attorneys).41 The Seven Springs participants testified to a corrosive difficulty 
with the conception not only of an attorney’s proper role but also of the just 
society in the liberal democratic tradition. The participants, reflecting 
attitudes of “the country’s professional elite,”42 acknowledged that they could 
not find a comfortable common ground with their clients.43 This acknowledg
ment led to the further, uncomfortable conclusion that these attorneys and 
their clients were disabled from working toward justice as traditionally 
conceived because the client’s individual interests could not be transported 
readily into the attorneys’ agenda. Yet the attorneys found themselves 
without any other satisfactory guide to set the agenda in their professional 
role as attorney.44

The Seven Springs participants did not speak in high-flown philosophic 
abstractions and did not reach their misgivings by detached reflection on the 
ideological crisis of the Western philosophic tradition. Watergate was the 
immediate background of their deliberations. More fundamentally, however, 
their misgivings derived directly from their professional practices as “partners 
of large prestigious law firms located in major cities, general counsel of large 
corporations, the chief counsel of a large legal aid agency,.. . [and] lawyers of 
similar rank in the government . . . .”45 From such promontories, these 
attorneys perhaps saw that legal practice has been transformed subtly, but 
unmistakably, in recent decades with consequent increased awareness by 
attorneys and clients of the prospects for mutual mistrust. This intensified 
awareness of mistrust might have come from the explosive impact of 
government regulation of corporate activity that is most evident in the elite 
practice of law. The exponential growth of Washington law practice and of 
major firms elsewhere staffed by Washington-oriented specialists is one effect 
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of this government regulation.46 The increasing reliance among large corpora
tions on outside retained counsel for special expertise in complicated regulato
ry matters, at the same time that corporate in-house counsel offices are 
growing numerically to handle recurrent, routine aspects of corporate legal 
affairs, also reflects this impact.47 Client and outside corporate attorneys in 
this high-powered practice are increasingly coming to one another as 
strangers, drawn only by a limited, though highly remunerative, transactional 
nexus without the experience or expectation of long-term personal or business 
involvement with and loyalty to one another. Indeed, in many matters, 
outside attorneys deal solely with in-house counsel who purport to speak as 
“the client,” even though corporate identity is actually a complicated 
bureaucratic amalgam.48 This reality suggests to outside attorneys that in
house counsel might not speak reliably for the corporate client because no 
single voice can articulate the competing perspectives housed within this 
amalgamated enterprise; in a sense, this client seems intrinsically unknowa
ble.49

46. See M. Green, The Other Government 7 (rev. ed. 1978). “Growth appears inevitable because 
of the happy lot of lawyers: they prosper when times are good, . . . and when times are bad as bankruptcies 
rise and government regulation must be kept at bay.” Id. (emphasis in original).

47. Cf. Lauman & Heinz, Specialization and Prestige in the Legal Profession: The Structure of 
Deference, 1977 Am. B. Foundation Research J. 155, 157-58 (1977); N.Y. Times, May 16, 1980, § D, at 
1, col. 4.

48. See Forrow, Special Problems of Inside Counsel for Industrial Companies, 33 Bus. Law. 1453, 
1453-56(1978).

49. See generally G. Hazard, supra note 20, at 46-54.
50. Id. at 153.
51. ABA Model Rules, supra note 2, Preamble.

ai. aba model Rules, supra note 2,
ji. aba model Rules, supra note 2,
ji. aba model Rules, supra note 2,
ji. aba model Rules, supra note 2,
ji. nun MODEL Rules, supra note 2,

In these contexts, lawyer and client tend to approach one another more 
warily. They are more alert to potential and actual conflicts than in settings 
more suffused with long-standing, personal ties. The concluding paragraph in 
Hazard’s book, apparently celebrating the participants’ prominence and high 
competence, at least suggests the costs of losing all but one communal bond 
between lawyer and client:

If practicing ethically includes performing with all the care and 
thoroughness that one is capable of, practice on behalf of the big 
corporations may be the most ethical kind. At any rate, critics of 
corporation lawyers might also notice that the most proficient 
doctors are at the big hospitals and not the county health services, 
that the most proficient journalists are with the national media and 
not the Utica Tribune, and that leading sociologists do not teach in 
junior college.

Then, of course, there is the money.50

There is indeed. It may, however, have been more good clean fun to 
practice law in Utica, or at least easier in Utica to reconcile “the lawyer’s own 
interest in remaining an upright person while earning a satisfactory living.”51 
Of course there is the money. Nonetheless, the question remains whether the 
attorney values the client for any other reasons. If there is nothing more, if the 
attorney has neither connection with nor investment in a client beyond this 
financial nexus, then both attorney and client can readily sense that each is 
only tenuously loyal to the other and that the attorney’s proclaimed 
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professional commitment to serve the client’s interests “with undiluted 
loyalty” is little more than going through the motions.52 This discomforting 
realization may in part lie beneath the eagerness of prominent members of the 
Bar, as represented by the draftsmen of the Model Rules, to dissociate 
themselves sharply and publicly from the seamier aspects of legal practice and 
clientele. Disclosing clients’ illegalities may be one way for attorneys to 
reclaim self-respect when they are no longer certain of public approbation or 
their own righteousness.

All of these various elements may have led the draftsmen to have a greater 
sensitivity toward conflict between attorney and client and a greater willing
ness to admit the existence of such conflict than was apparent in the previous 
professional canons. Despite this unusual admission, however, the Model 
Rules fall back on traditional ideas. Although the draftsmen see pervasive 
conflict, they do not understand how attorney-client relations can persist in 
the face of such conflict. The proposed disclosure rules break with the 
confidentiality tradition of attorney-client relations, but this break serves the 
more fundamental, traditional conception from which the obligation of 
confidentiality takes root—the idea that harmonious trust is the essential 
attribute of the professional relationship.

This idea appears on the face of the draftmen’s claim that conflicts can be 
satisfactorily eliminated. As noted earlier, the Preamble to the Model Rules 
states that “[virtually all difficult ethical problems arise from conflict in a 
lawyers’ responsibilities . . . .”53 The immediately following sentence in the 
Preamble makes this bold promise: “[T]he Rules of Professional Conduct 
prescribe terms for resolving these conflicts.”54 Thus, at their outset, the 
Model Rules turn away from the possibility that many, most, or all of these 
conflicts cannot be resolved. The rules turn away, moreover, with an 
observation drawn essentially from the pious homilies of the Canons: “A 
lawyers’s responsibilities as an officer of the court, a representative of clients, 
and a public citizen are usually harmonious.”55

This quick juxtaposition of clear-eyed appreciation of attorney-client 
conflict and misty wishing it away characterizes the Model Rules. When the 
Rules or Comments bow to the traditional vision of essential harmony

52. Compare the critique by Dauer and Leff of Charles Fried’s romantic conception of an attorney’s 
role in The Lawyer as Friend: The Moral Foundations of the Lawyer-Client Relation, 85 Yale L.J. 1060 
(1976):

A lawyer is a person who, without expecting any reciprocal activity or inclination thereto, will 
attempt to forward or protect the interests of a client, within the rules of a legal system, so 
long as he is paid a sufficient amount to do so, and so long as doing so does not inflict any 
material unforeseen personal costs.

Letter from Edward A. Dauer & Arthur Leff to the Editors of the Yale Law Journal, reprinted in 86 Yale 
L.J. 573, 579 (1977).

53. ABA Model Rules, supra note 2, Preamble.
54. Id.
55. Id.; see ABA Code, supra note 1, EC 1-1 (lawyer’s ethical responsibility to maintain integrity and 

improve competence of bar); id. EC 4-1 (lawyer’s fiduciary relationship and proper functioning of legal 
system require attorney to preserve client’s confidences); id EC 7-9 (lawyer should act in manner consistent 
with best interests of client); id. EC 7-10 (lawyer’s duty to represent client zealously does not militate 
against obligation to treat with consideration persons involved in legal process and avoid infliction of 
needless harm); id. EC 9-6 (duty of lawyer to act as member of learned profession dedicated to public 
service, to reflect credit on profession, and inspire confidence, respect, and trust of clients and public). 
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between lawyer and client, the strain of suppressed conflict is evident. This 
tension is apparent in the restatement of the traditional canon that a lawyer 
owes undiluted loyalty to the client.56 One proposed rule specifies that a 
lawyer must be “uncontrolled by the interests or wishes of a third person, or 
by the lawyer’s own interests or wishes.”57 In the Comment to the rule 
governing conflict of interest between lawyer and client, however, the 
draftsmen observe: “It is practically impossible for a lawyer to be entirely 
unencumbered by obligations that might conflict with those of a client.”58 The 
strain is unmistakable in the awkwardness of this sentence—'‘practically 
impossible . . . entirely unencumbered . . . might conflict”—so different from 
the clarity and occasional elegance of the document’s general rhetoric.

56. Compare ABA Model Rules, supra note 2, rule 2.1 (lawyer shall exercise independent and candid 
judgment, uncontrolled by own interests or those of third party) with ABA Code, supra note 1, EC 5-1 
(neither lawyer’s personal interests, interests of other clients, nor desires of third parties should be 
permitted to dilute attorney’s loyalty to client).

57. ABA Model Rules, supra note 2, rule 2.1.
58. Id. rule 1.8, Comment.
59. See generally id. rule 1.7; id. rule 1.13; id. rule 3.1.
60. See note 14 supra (requirements of disclosure provisions).
61. ABA Model Rules, supra note 2, rule 1.4(b). Proposed rule 1.4(b) provides: “A lawyer shall 

advise a client of the relevant legal and ethical limitations to which the lawyer is subject if the lawyer has 
reason to believe that the client may expect assistance not permitted by law or the Rules of Professional 
Conduct.” Id. See generally Martyn, Informed Consent in the Practice of Law, 48 Geo. Wash. L. Rev. 307 
(1980); Spiegel, Lawyering and Client Decisionmaking: Informed Consent and the Legal Profession, 128 U. 
Pa. L. Rev. 41 (1979).

rA. JL. KEV. 41 (1979).
rA. L. KEV. 41 (1979).
rA. L. KEV. 41 (1979).
rA. L. KEV. 41 (1979).
rA. L. KEV. 41 (1979).

The draftsmen’s conflict in acknowledging mistrust is more than rhetori
cal. It appears most strikingly in the proposed disclosure rules.59 Whether or 
not the Commission intended this result, the most likely effect of these rules 
would be to reinforce the traditional response of the legal profession to 
conflict between attorney and client: to pretend that mutual trust exists by 
discouraging examination of possible sources of mistrust and suppressing 
awareness of conflict. The disclosure provisions of the Model Rules, whether 
mandatory or discretionary, apply only when the attorney knows that a client 
intends to commit, or is intentionally committing, an illegal act.60 If the 
attorney remains ignorant of a client’s intentions, the attorney sleeps untrou
bled and the client’s secrets remain safe. The proposed rules do not require the 
attorney diligently to pursue suspicions regarding a client’s harmful ends. 
Similarly, the rules do not require the attorney to alert a client to the risks of 
harming others that the client, however negligently, fails to see. Instead, the 
rules provide powerful incentives for clients to deceive their attorneys and for 
attorneys to acquiesce in the deception if they are inclined to avoid conflict 
with their clients.

Furthermore, the proposed rules mandate that certain attorney-client 
relations begin with an explicit warning to the client of consequences 
potentially adverse to his interests if the client reveals too much about 
himself.61 Consequently, the new disclosure rules would not lead to substan
tially increased disclosure of client confidences than has occurred under the 
current practices. This result would not necessarily come from attorneys’ 
determination to disregard the new disclosure rules but rather because clients 
will withhold information that might trigger the disclosure rules for their 
attorneys.
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Clients currently hesitate to share their illegal intentions with their 
attorneys.62 Attorneys currently are unwilling to press for their clients’ 
confidences in these matters.63 The reasons for this mutual wariness might be 
so powerful in current practice that the proposed rules would add no 
substantial new provocations for greater mistrust and deception between 
client and attorney than already occurs. The proposed rules, however, will not 
reduce the incentives already at work. Their likely effect, if any, would be 
only to increase mistrust between attorney and client and to diminish either’s 
willingness to discuss the reasons for that mistrust.

62. Cf. Kramer, Clients’ Frauds and Their Lawyers’ Obligations: A Study in Professional Irresponsibility, 
67 Geo. L J. 991, 1000 n.49 (1979) (‘‘[CJlients who perpetrate frauds usually do so without their lawyers’ 
advance knowledge.”); Whiting, Antitrust and the Corporate Executive II, 48 Va. L. Rev. 1, 17 (1962) 
(among corporate executives involved in 1960 electrical industry antitrust violations, “[o]ne of the 
unwritten rules was not to tell the lawyers anything”).

63. This attitude occasionally becomes public after a client’s illegalities have become widely known. Cf. 
SEC v. National Student Marketing, 457 F. Supp. 682, 712-13 (D.D.C. 1978) (defendant attorneys, 
charged with aiding and abetting fraudulent stock sale, failed to prevent consumation of merger although 
aware of principal’s fraudulent conduct because they believed such action would go beyond accepted role 
of attorneys in securities transactions and would inhibit client’s business judgment and candid attorney
client communication); In re Carter, [1979 Transfer Binder] Fed. Sec. L. Rep. (CCH) f 82, at 175 
(attorneys representing issuers of securities failed to fulfill professional responsibilities by neglecting to 
assure proper disclosure, or communicating to board of directors managment’s failure to make such 
disclosures). This attitude is also reflected in the proposed ATLA Code: “[T]he lawyer shall give undivided 
fidelity to the client’s interests as perceived by the client, unaffected by any interest of the lawyer or any 
other person, or by the lawyer’s perception of the public interests.” ATLA Code, supra note 15, rule 2.1.

64. Cf. ABA Code, supra note 1, EC 7-7 (in areas affecting merits of cause, client has exclusive 
authority to make decisions; if lawful, decisions are binding on lawyer); id. EC 7-8 (in final analysis lawyer 
should remember that decision to forgo legally available objectives or methods because of non-legal factors 
ultimately for client and not for himself); id. EC 7-17 (obligation of loyalty to client applies only to lawyer 
in discharge of professional duties and implies no obligation to adopt personal viewpoint favorable to 
interests or desires of client).

65. Cf. G. Hazard, supra note 20, at 3 (central problem in professional ethics is tension between 
client’s preferred position resulting from professional connection and position of equality accorded 
everyone else by general principles of morality).

66. See ABA Code, supra note 1, DR 2-109 (attorney cannot accept employment if aware of client’s 
intent to harass or maliciously injure opponent, or if, absent good faith, client's claim or defense 
unwarranted under law); id. DR 2-110(B) (attorney must withdraw if obvious that client bringing action to 
harass or injure, or if employment will violate Disciplinary Rule).

The draftsmen of the proposed rules might not have foreseen or intended 
this result. Nevertheless, it corresponds comfortably with the long-standing 
view of the attorney’s proper professional role. Traditionally, the attorney and 
the client had no need to explore any disagreements because the attorney was 
permitted, often encouraged, and perhaps obliged to disregard his own 
“merely personal” views and to adopt those of the client for representational 
purposes.64 From this perspective of lawyer as “mouthpiece” or “hired gun,” 
the attorney, like a playactor, appears instructed to obliterate his independent 
personality to avoid conflict and to represent the client in the way a mirror 
reflects the object placed before it.

This role has never been fully endorsed by the legal community.65 Limits 
have always been placed on an attorney’s freedom to accept a client’s 
directives without question.66 Yet observing these limits does not necessarily 
require extended discussion between attorney and client. The limits in effect 
were formulated as conversation-stoppers. If a client directed an attorney to 
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lie in court, professional norms obliged the attorney to refuse.67 The attorney 
is not obliged, however, to be suspicious of, or to find independent verification 
for, a client’s assertions regarding the truth of matters to be presented in 
court.68 Although the lawyer is not required to act the fool in accepting the 
client’s word as gospel, a considerable amount of willful gullibility has been 
considered permissible and perhaps appropriate. Under prevailing norms, 
aggressive skepticism is the business of the client’s adversary and the 
adversary’s attorney; the question of ultimate truth-finding is the business of 
the judge or jury.69

67. Id. DR 7-102(A)(5) (in representing client, lawyer shall not knowingly make false statement of law 
or fact).

68. This professional stance embodies what has been termed the "moral isolation” of attorney and 
client. Shaffer, The Practice of Law as Moral Discourse, 55 Notre Dame Law. 231, 242-44 (1979).

69. See ABA Code, supra note 1, EC 7-1 (lawyer’s duty, both to client and legal system, to represent 
client zealously).

client zealously).
client zealously).
cnent zealously).
cuent zealously).
cnent zealously).

Although the Canons and their successor Code might not instruct the 
attorney explicitly to maintain a posture of affable gullibility toward his client 
or to mask any suggestions of conflict, professional norms do not instruct 
otherwise. This omission, if not an invitation toward gullibility, is consistent 
with practical pressures that make this the easiest and most profitable course 
for an attorney to pursue. The openly suspicious attorney risks losing the 
client. The client might be offended by the attorney’s attitude, or the open 
admission and discussion of conflict might lead the attorney to conclude that 
he cannot work with the client. Whether the breach is initiated by the client or 
the attorney, most attorneys do not fervently desire this result.

Even aside from calculations of financial loss that might result from openly 
admitted suspicion, a deeper motive works against acknowledgment of 
mistrust, particularly for those attorneys who understand the multiple ways 
mistrust inevitably pervades the attorney-client relationship. If these attor
neys believe that extensive mistrust makes any sensible working relationship 
with clients impossible, then they could not understand how they or anyone 
could practice law. These attorneys therefore strike some balance in their own 
minds between an appreciation of the inevitable mistrust in the attorney-client 
relationship and a calculation of the precise quantum of mistrust inconsistent 
with that relationship. The attorney who admits he is engaged in this 
calibration is likely to understand that open admission and extended discus
sion of mistrust with any client will magnify the significance of this conflict 
for both of them. This attorney is not intent on avoiding such magnification 
simply because he wants to protect his fees. More fundamentally, the attorney 
avoids this result in order to protect his professional identity and the idea that 
it is possible for anyone, and for him in particular, to serve as a lawyer 
representing clients.

Thus, there are three paths that lead attorneys to avoid open admission and 
exploration of conflict with clients: First, some attorneys see no problem in 
achieving harmonious relations with clients; second, some attorneys see, but 
discount, problems because they want clients’ fees; and finally, some attorneys 
see but discount these problems because they want to believe that at least in 
some cases the practice of law is a realistic, honorable possibility, and these 
attorneys generally are uneasy about their capacity precisely to identify such 
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cases. This last attitude is evident in the disclosure provisions of the proposed 
Model Rules.70

If the speculation is correct that the draftsmen of the Model Rules were 
influenced by the profession’s increasingly uncomfortable awareness of the 
pervasiveness of mistrust in attorney-client relations, they plausibly would 
want to dampen rather than exacerbate that conflict. It is not clear, however, 
that the draftsmen seriously considered the possibility that, in many cases, 
open, extended discussion of conflict between the attorney and the client is 
preferable to avoiding such discussion. Moreover, it is unclear whether they 
considered the absence of such discussion to be a problem in attorney-client 
relations that rules of professional conduct might usefully address. Had the 
draftsmen approached their task from these perspectives, they need not have 
eschewed disclosure requirements; they should instead have made them more 
stringent.

The proposed disclosure provisions might have been designed to provide 
powerful incentives for open exploration of conflict between attorney and 
client. An attorney might be required to do more than disclose his knowledge 
of a client’s illegal intentions. The draftsmen might also have proposed that an 
attorney must pursue reasoned suspicion of clients in order to discover 
illegalities that might trigger the attorney’s disclosure obligations. The 
draftsmen, that is, might have proposed a negligence standard to govern this 
aspect of professional conduct.71 They also might have proposed that 
attorneys who fail to act on their suspicions or who negligently fail to be 
reasonably suspicious of their clients could be held directly liable for 
consequent damages suffered by third parties. They might have required 
attorneys to testify in subsequent third-party litigation against their clients 
regarding whether the attorneys had concluded that their clients were acting 
unlawfully and whether they had warned their clients to desist.

70. See note 14 supra.
71. Cf. G. Hazard, supra note 20, at 151-52:

The Code [of Professional Responsibility] conveys the impression that, except in relations 
with other lawyers, a lawyer is never in the picture of what his client may do. He simply finds 
loopholes or acts as a mouthpiece, just as folks have always said.

If this is the bar’s portrayal of the lawyer’s role, it is not an attractive one. It certainly does 
not resemble the self-image of other professionals. Certified public accountants, for example, 
see themselves as being judges of their clients and not merely their advocates. Doctors if 
anything err on the other side, assuming to make decisions for their patients that many 
observers think should at least be shared by the patient, through the mechanism of “informed 
consent.” And the portrait of the lawyer as merely a technical adviser and spokesperson is 
false. The fact is that the modern legal adviser is an actor in the situations in which he gives 
advice. And as such he is accountable.

Perhaps lawyers hang on to the old claim of immunity because they cannot see an 
acceptable alternative. Once it is said that a lawyer is responsible for some of what his client 
does, there does not seem to be any stopping place that can be clearly described in a rule. But 
of course rules can be devised to deal with open-ended problems, as they have been in the 
rules lawyers write for others. The technique is to say that one should act as “a reasonable 
person” would act in the circumstances. This is the standard that applies to doctors, 
accountants, trustees, manufacturers, and motorists. A rule of that kind does not give definite 
guidance, but that is a peril that can be lived with. If lawyers are waiting for a more definitive 
rule they should know better. Certainly the absence of certitude is no justification for lawyers 
refusing to accept their moral involvement in the matters in which they act and advise.
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The draftsmen of the proposed rules decided against applying a negligence 
standard to attorneys in these matters.72 In addition, they did not clearly 
address the question of attorneys’ direct liability to third parties or attorneys’ 
obligation to testify against clients in third-party litigation. The silence of the 
Model Rules regarding enforcement, and their substantive adherence to mens 
rea standards for both attorneys and clients,73 might simply have been tactical 
maneuvers to avoid arousing opposition within the profession to the disclo
sure proposals. The rules’ substance, however, would seem to rest on more 
than a short-run tactical judgment. The substance seems to follow from a 
belief that any third-party disclosure requirement is inconsistent with the 
basic tenets of the attorney-client relationship. The draftsmen stated a 
willingness to sacrifice harmonious attorney-client relationships when the 
conflicting interests of third parties appeared more important.74 The idea that 
disclosure requirements necessarily harm clients and undermine the integrity 
of the attorney-client relationship seems to be the basic reason the draftsmen 
retreated from more demanding disclosure provisions. The draftsmen ap
parently did not consider whether a stringently enforced, negligence-based, 
disclosure requirement would lead attorneys to consider more rigorously and 
to discuss more openly the possibility of conflicts with clients. The draftsmen 
also apparently ignored the possibility that open recognition of conflicts 
would lead to a clearer acknowledgment and more satisfactory resolution of 
mistrust between attorney and client.

Stringently enforced, negligence-based disclosure requirements could harm 
clients and the attorney-client relationship if the regime led attorneys into 
quick or regular betrayal of clients’ confidences to third parties. Such a 
regime, however, need not have this effect. If the attorney believed that under 
a negligence standard, he could be liable because of the client’s intentional or 
negligent conduct toward third parties, the attorney would have a powerful 
motive to insist on honest conversation with clients. When such conversations 
revealed the client’s unlawful designs, most attorneys, if only to protect 
themselves, would attempt to persuade their clients to change their minds. 
The attorney would argue, among other things, that his required testimony in 
later third-party proceedings inevitably would prove the client’s illegal intent,

72. One observer suggests, however, that the disclosure provisions of the Model Rules could be pressed 
toward this result:

Some government agencies that wish to expand lawyer’s obligations to turn their clients in 
will find support in this change [proposed in the Model Rules] from a forbidden to a 
voluntary disclosure policy and might well seek to require lawyers to exercise their discretion 
in favor of disclosure in certain specific situations.

Kaufman, supra note 14, at 1078.
73. See note 14 supra (discussing disclosure provisions of Model Rules).
74. The draftsmen provided attorneys with the following guidance:

The lawyer’s exercise of discretion [in disclosing client confidences] requires consideration 
of the magnitude and proximity of the contemplated wrong, the nature of the lawyer's 
relationship with the client and those who might be injured by the client, the lawyer’s own 
involvement in the transaction and factors that may extenuate the conduct in question. 
Exercising discretion in such a matter inevitably involves stress for . . . the client-lawyer 
relationship. 
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and this argument would in turn provide the client with a powerful incentive 
for changing his plans.

Every attorney-client encounter would not lead to this happy, law
affirming result. Many clients who would have reason to change their conduct 
under pressure from scrupulously self-protective attorneys would avoid such 
attorneys. Notwithstanding the most stringent disclosure rules imaginable, 
some attorneys undoubtedly would accept these clients and the concomitant 
risk of subsequent professional censure or third-party liability for failure to 
question such clients or disclose their illegalities. Clients who want such risk
taking attorneys will find them. No such formal incentive structure, however, 
currently operates within the legal profession to motivate unscrupulous 
lawyers and clients to seek out one another on the basis of this shared 
characteristic. Moreover, the dominant incentives at work within the profes
sion today move both attorneys and clients away from sustained inquiry into 
the other’s scruples.75

75. Similar incentives operate among officers of large-scale corporate bureaucracies. See Coffee, Beyond 
the Shut-Eyed Sentry: Toward a Theoretical View of Corporate Misconduct and an Effective Legal Response, 
63 Va. L. Rev. 1099, 1127-36 (1977) (discussing relations between directors, management, and 
operations).

The absence of such inquiry can be justified by the a priori assumption that 
most attorneys and clients are honest and honorable and that suspicion by one 
insults the other. If, however, either attorney or client does not believe this, or 
if either knows reasons for considerable mistrust to exist between them, then 
the absence of mutually suspicious inquiry readily could appear to confirm 
the existence and power of that mistrust. In these circumstances, the absence 
of inquiry robs both attorney and client of the opportunity to learn that each 
can adequately trust the other. Admittedly unscrupulous attorneys and 
clients are not driven self-consciously together because scrupulous attorneys 
currently do not aggressively probe clients’ intentions. Instead, the scrupulous 
and the unscrupulous are mixed together and attorneys and clients never test 
one another’s principles with sufficient rigor to learn about the other’s 
scruples. Unspoken mutual suspicions persist and may even be magnified 
among attorneys and clients who have no ultimate reason to fear honest 
disclosure with one another. A sustained conversation might cure these 
suspicions. Under the present incentive structure, however, neither is likely to 
initiate this conversation. Each approaches the other more fearful of than 
open to probing conversation because both know their mutual suspicions a 
priori much more vividly than their mutual trust. In these circumstances, 
only an added incentive will overcome the initial mistrust that makes both 
attorney and client unwilling to test whether either can trust the other.

The attorney’s promise to guard the client’s confidences is an inadequate 
incentive. Even if the client believes this promise, it provides no affirmative 
reason to share secrets. If the client secretly, even though unreasonably, 
suspects that he and the attorney have antagonistic interests, the attorney’s 
promise not to disclose those antagonisms to third parties offers no incentive 
for the client to share this particular, troubling secret. If, however, the 
attorney has a strong incentive at the beginning of the relationship both to 
mistrust the client and to explore the basis underlying that mistrust, then it 
becomes possible to work toward, though not always attain, mutual trust.
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Stringently enforced third-party disclosure obligations governed by a 
negligence standard would provide an incentive for the attorney to engage in 
sustained, probing, honest conversation with the client regarding an impor
tant aspect of their relations. The attorney’s knowledge that the client’s 
dishonesty could bring seriously harmful consequences not only to the client 
or to unwarned third parties but also to the attorney, provides the attorney 
with the necessary incentive to initiate such a dialogue. Thus, the attorney’s 
self-interested demand for honesty from his client might assist both attorney 
and client in transcending the mistrust and conflict that inevitably pervades 
their relationship.

This added incentive for sustained inquiry would have a similar effect in 
corporate representation. At present, outside retained attorneys often accept 
unquestioningly their customary corporate contact’s statements regarding 
others’ alleged knowledge and approval of proposed actions on behalf of the 
corporation. The attorney’s contact might be in-house counsel, a vice 
president, or even the chief executive officer who purports to speak to the 
attorney “for the corporation.” The proposed Model Rules provide that 
attorneys must report any intended illegalities by corporate officers resolutely 
up the corporate hierarchy to the Board of Directors—and perhaps even 
beyond.76 Many practical considerations cut against observing this norm. The 
proposed rules’ mens rea standard for this intra-corporate disclosure obliga
tion will confirm these incentives in ways noted in the earlier discussion of 
third-party disclosure rules.77 A negligence-based standard for corporate 
representation would prompt outside counsel to question more rigorously the 
authority of those corporate contacts whose directives they currently are 
content to accept.

As a result, attorneys would compel the corporate bureaucracy to consider 
and resolve some currently troubling ambiguities surrounding the identity of 
“the client” in corporate representation.78 A stringent intra-corporate disclo
sure obligation would compel the attorney to demand clear-cut corporate 
decisions on questions that both the attorney and corporate officers now are 
inclined to leave vague. The disclosure obligation would create a client for the 
particular question at hand when previously only a complicated amalgam of 
bureaucratic actors existed, some of whom had addressed the question, some 
of whom were innocently ignorant of the question, and some of whom knew 
they wanted to remain ignorant. Of course, forcing the corporation to identify 
itself with a single voice on a particular question might lead neither the 
corporate officers nor the outside counsel to trust one another more deeply. 
The attorney, however, at least would know the client’s true identity, and 
consequently its true moral character. The attorney’s capacity to ask whether 
he chooses to trust this particular client in this particular matter depends 
upon this knowledge.

In these various ways mutual trust between attorney and client, in 
corporate and non-corporate settings, could be enhanced by requiring 
attorneys to breach client confidences. The draftsmen of the Model Rules did 
not offer this apparently paradoxical argument to support their proposal. 
Opponents currently attack the disclosure proposal on the ground that it 

76.
77.
78.

See ABA Model Rules, supra note 2, rule 1.13 (organization as client).
See notes 68-75 supra and accompanying text.
See generally G.

78.
78.
78.
78.
78
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would undermine mutual trust.79 Both the draftsmen and their opponents, 
however, have focused on those attorneys who, under the proposed disclosure 
rules, would learn of the client’s illegal intentions and thus be permitted or 
required to divulge these intentions to third parties. Opponents of the 
disclosure proposal, particularly securities law practitioners, have argued that 
many attorneys would be caught in this way.80 The Securities and Exchange 
Commission has been pressing its own version of attorney disclosure obliga
tions for years.81 The draftsmen of the Model Rules appear to argue that their 
disclosure requirement would not bite hard in ordinary practice because it is 
limited to a client’s intentional commission of future illegalities. The securities 
practitioners in particular rebut any comforting assurances in this formula by 
pointing to the puzzling obscurities of intent standards for illegality in 
securities law and the difficulties of distinguishing between a client’s past 
illegal conduct and the future harmful effects on third parties of the client’s 
refusal to disclose that past.82

79. See Wall St. J., Feb. 6, 1981, at 44, cols. 1 & 2 (clients uncomfortable discussing issues with lawyer if 
aware that lawyer is obligated to make disclosure; client will lie, withhold information, or avoid counsel).

80. See generally Freeman, Lawyer's Duty Should Be to Client Not Government, Legal Times of Wash., 
Aug. 25, 1980, at 11, col. 1; at 12, col. 1; Krash, A Profoundly Mistaken View About Lawyers, Legal Times 
of Wash., Nov. 19, 1979, at 53, col. 1; at 54, col. 1.

81. See Cooney, The Registration Process: The Role of the Lawyer in Disclosure, 33 Bus. Law. 1329, 
1331 (1978).

82. Id. at 1335-37.

In effect, these opponents argue that the disclosure provisions will destroy 
trust between attorney and client because many new circumstances will arise 
in which attorneys will consider themselves permitted, or even obliged, to 
disclose clients’ secrets. This view overlooks the possibility that the disclosure 
provisions also would create many new circumstances in which attorneys 
learn to trust clients whom they had previously mistrusted. The Model Rules’ 
draftsmen disregard this possibility by designing rules that would make it less 
likely for attorneys to learn, or want to learn, anything about their clients’ 
trustworthiness. Both the draftsmen and the current opponents of the Model 
Rules clearly see that attorneys and clients have much to fear from any 
disclosure provisions. They fail to realize, however, that this fear of disclosure 
rules may derive from current, widespread mistrust between attorneys and 
clients, and that this fear itself can shut off attorney-client conversations 
revealing that each has less reason than previously imagined to fear any 
disclosure provisions or to mistrust and fear one another.

Even admitting the pervasiveness of attorney-client mistrust and recogniz
ing that properly conceived disclosure rules could work to diminish such 
mistrust, it would not necessarily follow that such rules should be adopted. 
Disclosure, or the prospect of disclosure, will always destroy the possibility of 
trust between certain attorneys and clients. If disclosure rules would not have 
this effect in all cases and, conversely, would enhance trust in some, the 
decision for or against more wide-ranging disclosure rules should turn on a 
comparative evaluation of the prevalence of each kind of case and the relative 
importance to legal practice of the different problems created by each. This 
evaluation would identify which problem should be ignored or made more 
difficult in order to address the other. This kind of inquiry is difficult and not 
subject to precise resolution. Whatever its difficulties, however, such an
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inquiry should at least be acknowledged as relevant by the draftsmen of the 
Model Rules and by their most vocal opponents.

It is tempting to dismiss this inquiry by excessively discounting possible 
problems arising from the absence of probing, honest conversation between 
attorney and client—problems that might be solved by negligence-based 
disclosure rules—and by magnifying the possible problems created by such 
rules through client betrayals and attorney losses. If the speculation advanced 
earlier in this essay is correct—that the Model Rules’ draftsmen were 
influenced by a keener awareness of attorney-client conflict than the profes
sion commonly has acknowledged—this very awareness could lead the 
draftsmen to shy away from the negligence-based disclosure rules. Because 
the draftsmen more palpably saw mistrust in typical attorney-client relations, 
they might conclude quickly that the relationship cannot benefit from, or 
perhaps even survive, added pressure from openly mistrustful conversations 
that would be provoked by negligence-based disclosure rules. From this 
perspective, the mens rea disclosure rule would appear preferable precisely 
because it would work to close off conversation between attorney and client 
and lead both to suppress acknowledged awareness of conflict between them.

This might be a correct, persuasive argument; but it does not favor the 
draftsmen’s mens rea rule. As the opponents of the Model Rules have seen, 
this argument cuts against any mandatory or permissive disclosure rules. The 
argument, moreover, has an ironic, troubling twist. Assume that mistrust is 
an important problem in the profession today and that open conversation in 
many cases would dispel this mistrust but that both attorney and client are 
excessively fearful of such conversation precisely because each initially 
mistrusts the other. From these assumptions, it readily follows that the 
disclosure provisions of the Model Rules would both symptomatize this 
excessive fear and exacerbate the problem creating this fear by leading 
attorneys and clients to acknowledge new, more palpable reasons to fear the 
consequences of honest conversation with one another.

These assumptions might be wrong. In any event, their accuracy cannot be 
demonstrated readily. Thus, it is difficult to demonstrate that the Model 
Rules excessively discount the problem of attorney-client mistrust. One area 
of legal practice, however, does graphically show the costs of unacknow
ledged mistrust between attorney and client: the representation of blue-collar 
criminal defendants. Mistrust and its harmful consequences for attorneys and 
clients in this context might be irremediable, or at least not readily remedied 
by open admissions of mistrust between attorney and client. The legal 
profession, however, does not commonly acknowledge that mistrust is a root 
problem in criminal defense work. By identifying the forces that have led the 
profession to discount the significance of mistrust in criminal defense work, 
we also might see more clearly how these same forces would distort the 
profession’s collective judgment in considering the importance of, and 
possible solutions for, attorney-client mistrust in all aspects of practice.

Representing Criminal Defendants: A Precatory Lesson

It is not surprising that attorneys and clients in criminal defense work often 
mistrust one another. They are typically separated by vast differences in social 
status and economic prospects. Race differences also frequently accompany 
status and economic nminprtc 
status and economic nrn<yiArtc „1? 
status and economic nmywtc .1?
status and economic 
status and economic nrnsnAPtc » 
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these other indicia of social distance and mutual incomprehension. As if these 
barriers to trust were not sufficiently impenetrable, defense attorneys often 
believe that most criminal defendants are guilty.83 Many attorneys discount 
the effect of this belief on their capacity to give effective representation either 
on the ground that they personally oppose imprisonment for its brutality and 
inefficacy no matter how wrongful their client’s conduct, or on the ground 
that they personally believe that the police and the prosecutor are more 
dangerous to social order and justice than most criminal offenders. When 
attorneys invoke these justifications, however, they cannot claim that their 
representational efforts are motivated by wholehearted commitment to their 
clients; these attorneys are using their client’s predicaments to promote their 
own view of social justice. This does not necessarily mean that defense 
attorney and client are working toward different or conflicting ends; both 
may agree, each for his own reason, that avoidance of the defendant’s 
imprisonment is the goal of their relationship. Nevertheless, the palpable 
difference between their perspectives is one element among many that shades 
all of their dealings with a wariness, a mutual belief that they are only 
tenuously bound together in a common enterprise.

83. As Professor Heumann notes:

The most important thing the new defense attorney learns is that most of his clients are 
factually guilty. . . . Newcomers have difficulty coming to grips with the factual culpability of 
most defendants. They begin their jobs with a vague notion that “many” defendants are 
innocent. After several months in the system, they offer estimates that about 50 percent are 
guilty. The figure contrasts with the 90 percent estimate given by almost all experienced 
defense attorneys. It takes time for the newcomers to learn about, to accept, and to be 
comfortable with the factual guilt of their clients.

M. Heumann, Plea Bargaining 59 (1977).
84. See id. at 59 (less experienced defense attorney more likely to believe defendant’s version of what 

happened; experienced attorneys become “veritable cynics” in evaluating defendant’s story).
85. As Blumberg observes:

In his relations with his counsel, the accused begins to experience his first sense of 
“betrayal.” He had already sensed or known that police and district attorneys were 
adversaries, and perhaps even a judge might be cast in such a role, but he is wholly 
unprepared for his counsel’s performance as an agent [of the court system] or mediator 
[between him and the system].

A. Blumberg, supra note 26, at 66.
86. Professor Casper notes:

Such wariness is characteristic of relations generally between criminal 
defense attorneys and clients. Attitudes toward truth-telling illustrate this. 
Defense attorneys frequently believe that their clients lie to them,84 undermin
ing the attorney’s capacity to give effective representation. Criminal defend
ants often believe that their attorneys lie to them and betray them to their 
official adversaries.85

Plea bargaining practices heighten these mutual suspicions between client 
and attorney into intense and often unmanageable conflict. Defendants 
frequently believe that the bargain struck between the defense attorney and 
the prosecutor sacrifices the defendant’s interests in order to serve the 
attorney’s personal advantage in cementing good relations with prosecutors 
or judges, particularly where attorneys depend on court appointments for 
their livelihood.86 Defense attorneys might justify plea bargains to clients on 
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grounds that appear to transcend any narrowly selfish or excessively prosecu
tion-minded motive—for example, that the clients would not be heard 
sympathetically by judge or jury and that the attorneys had bargained hard 
for the best deal possible.87

Interpersonal relations, debts owed and receivable, the necessity to establish tolerable 
working relationships with those with whom one comes into daily contact are crucial aspects 
of the criminal justice process. None of these requires or necessarily implies that a public 
defender will sell out his client in the interest of harmony and amicable relations with judges 
and prosecutors. They do provide an explanation, though, for the role that the public 
defender appears to the defendants to play in keeping the system operating. When a defendant 
thinks of the public defender as one of “them” rather than as someone on “his” side he is, in 
an organizational sense, probably right.

J. Casper, American Criminal Justice 105 (1972).
87. See M. Heumann, supra note 83, at 84-85 (illustrating attorneys’ belief that plea bargaining aids 

defendants).
88. See id. at 91 (factual culpability important factor for attorney in decision to plea bargain).
89. Casper reports that, of a sample of 49 criminal defendants he interviewed, 80 percent represented by 

public defender "felt that their lawyer was not on their side," J. Casper, supra note 86, at 105-06, and that 
“the key to their analysis was the notion of a financial transaction between lawyer and client. By paying an 
attorney, you can make sure that he is ‘yours’.” id. at 112. Casper also notes that most of these defendants 
had never had experience with paid attorneys and were “simply expressing blind faith in street lawyers and 
distrust of the public defender.” Id. at 114. Several defendants (many from lower-middle or middle-class 
backgrounds) who were represented by paid attorneys, “took it as a kind of given that the lawyer was on 
their side” though most were dissatisfied in some way with their representation. Id. at 117 (emphasis in 
original). Note, however, Blumberg’s observation of criminal defendants represented by paid attorneys:

Defense lawyers make sure that even the most obtuse clients know there is a firm connection 
between fee payment and the zealous exercise of professional expertise, secret knowledge, and 
organizational “connections" in their behalf. They try to keep their clients at the precise edge 
of anxiety calculated to encourage prompt payment of fee. The client’s attitude in this 
relationship is often a precarious admixture of hostility, mistrust, dependence, and 
sycophany. By playing upon his client’s anxieties and establishing a seemingly causal 
relationship between the fee and the accused’s extrication from his difficulties, the lawyer 
establishes the necessary groundwork to assure a minimum of haggling over the fee and its 
eventual payment.

A. Blumberg, supra note 26, at 111.
A. BLUMBERG, supra note 26. at 111 
A. Blumberg, supra note 26. at 111 
A. Blumberg, supra note 26. at 111 
A. Blumberg, supra note 26. at 111 
a. Blumberg, suora note 26. at 111

Attorneys might explicitly or implicitly offer clients the further justifica
tion for the bargain that the clients are obviously guilty.88 The client may 
nonetheless believe his guilt is irrelevant to the prospects of imprisonment 
because he sees equally guilty associates regularly loose on the streets and 
because he believes that the entire criminal justice system is fundamentally 
corrupt, that everything can be and regularly is, bought and sold. This client 
believes his attorney could have secured a more favorable bargain from the 
prosecutor if he had offered the right price; the attorney’s failure to get this 
better bargain necessarily means that someone paid the attorney a better price 
in return. Although the defense attorney may know that the bargain struck 
was in no way tainted, he cannot avoid knowing, or suspecting, this client’s 
belief in his corruption.89 Furthermore, the attorney cannot avoid resenting 
the client’s belief in his corruption.

None of these suspicions and mutual recriminations is likely to be allayed 
or, indeed, even discussed in the formal courtroom sentencing recitations 
mandated by the Supreme Court ostensibly to bring the plea bargaining 
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process into open air.90 The ineradicable persistence of these mistrustful 
attitudes underlies proposals advocating the elimination of plea bargaining.91 
These proposals assume that penal sanctions and specified offenses can be 
tightly limited by clear statutory language. But in any realistically attainable 
criminal justice system, there will always be room for dispute about concord
ance between the available evidence and the charge or between the charge and 
the sanction.92 Prosecutors would be untrue to their proper social role if they 
assumed the worst about the prospects for obtaining stringent convictions or 
sanctions. Defense attorneys would equally be untrue to their proper role if 
they assumed that the prosecutors’ evaluation of the state’s prospects put the 
case for the defendants in the most favorable light possible.

Some commentators propose that the defense attorney and the prosecutor 
should be barred from discussing these inevitable differences in perspective 
except in the presence of the defendant and the judge.93 If, however, the goal 
of this or any reform proposal regarding plea bargaining is to ensure that all 
affected parties believe in one another’s honesty and integrity, this goal will be 
difficult, perhaps impossible, to implement in relations between the defense 
attorney and the client. Moreover, the inevitable persistence of mistrust in the 
attorney-client relationship reinforces and encourages the belief that plea 
bargaining is a fundamentally flawed process in which the rights of criminal 
defendants are regularly, excessively, and even casually bargained away.

Although the factual basis for this belief has not been documented,94 it 
persists because most defense attorneys understand, though often without 
explicit articulation, that pervasive mistrust constantly creates temptations 
for retaliatory actions between them and their clients. Defense attorneys 
generally may suppress these retaliatory impulses against clients in their 
negotiations with prosecutors. This suppression, however, inevitably requires 
considerable emotional effort to overcome the ill-defined but persistent 
resentment toward clients. Attorneys frequently express this resentment 
through the charge that criminal defendants are never “grateful” even though 
they have been represented energetically and advantageously.95

90. See Boykin v. Alabama, 395 U.S. 238, 242 (1969) (record must indicate guilty plea knowingly and 
voluntarily made); cf. Santobello v. New York, 404 U.S. 257, 262 (1971) (prosecutor must keep promises 
made during plea bargaining); Brady v. United States, 397 U.S. 742, 756-58 (1970) (emphasizing 
importance of counsel’s presence during choice of plea).

91. See Callan, An Experience in Justice Without Plea Negotiation, 13 L. & Soc’Y Rev. 327, 327-30 
(1979); Rubinstein & White, Alaska's Ban on Plea Bargaining, 13 L. & Soc’Y Rev. 367, 378-81 (1979).

92. Cf. Heumann & Loftin, Mandatory Sentencing and the Abolition of Plea Bargaining: The Michigan 
Felony Firearm Statute, 13 L. & Soc’Y Rev. 393 (1979).

93. See N. Morris, The Future of Imprisonment 53-57 (1974); Heinz & Kerstetter, Pretrial 
Settlement Conference: Evaluation of a Reform in Plea Bargaining, 13 L. & Soc’Y Rev. 349, 364-65 (1979).

94. See Casper, Reformers v. Abolitionists: Some Notes for Further Research on Plea Bargaining, 13 L. & 
Soc’Y Rev. 567, 570-71 (1979).

95. Platt & Pollock have examined this resentment:

[EJxplicit prejudice [against clients] is rare among ex-[Assistant Public Defenders]; typically, 
their hostility is implicit and ambivalent, reflecting feelings of guilt about the betrayal of their 
original liberal idealism:

About the time I was getting ready to leave, I’d almost figured I was as eager to 
prosecute my client as I was to defend him. I think that’s psychologically the time when 
you’ve got to get out of that sort of situation. ... I got disillusioned. [Interview 15].

I started out with some kind of avenging zeal to protect these people who’d been
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Jailed clients frequently demonstrate their absence of gratitude through 
their claims for post-trial relief on the ground of ineffective assistance of 
counsel. Though such accusations expose the adversarial relationship between 
the defendant and his former attorney, the attitude is neither new nor 
surprising to either party. Because defense attorneys expect that most of their 
clients eventually will be convicted and unhappy, the attorneys also expect 
that this unhappiness will frequently emerge in charges of ineffective assist
ance. Any sensible criminal defense attorney knows he must carefully protect 
himself against his client at the same time that he represents the client against 
others; this realization is one palpable way that mistrust between attorney and 
client pervades the representational relationship.* 96

ensnared in the clutches of the law. And I grew progressively sourer and had progressively 
less patience with them as I stayed there, and it finally got so that my animosities for them 
were very thinly disguised. I just didn’t like them by and large. Nobody else liked them 
either really, but some of them were a little more patient finally than I became .... 
[Interview 20].

Various Assistants claim that their clients lie, are sullen and distrustful, and are ungrateful. 
As one Assistant reflected, “in all the cases I handled in the Public Defender’s Office, even if 
I won a fantastic victory, the defendant never said ‘thank you.’” [Interview 40],

Platt & Pollack, Channeling Lawyers: The Careers of Public Defenders, in Psychology and the Law 98 
(G. Bermant, C. Nemeth & N. Vidmar eds. 1976). Similarly, Blumberg reports:

Most of the [criminal defense] lawyers in Metropolitan Court say they would enter other 
professions than the law "if I could do it over again.” These same individuals would not want 
their children to be lawyers—or at least not to practice criminal law. “You’re everyone’s 
goat.”—“a patsy,” “no matter how a case comes out—you lose in the eyes of your client.” 
“You’re caught in the middle—even when you've won a tough trial, the client complains. 
You’ve reduced a felonious assault to a disorderly conduct charge—still they’re not 
satisfied. . . .”

A. Blumberg, supra note 26, at 106.
96. See Brown, Protect Yourself! It’s Later Than You Think, 41 Tex. B.J. 599, 600 (1978) (counselling 

attorneys to “be wary of court-appointed criminal cases” because of subsequent possible malpractice 
liability); cf. Ferri v. Ackerman, 444 U.S. 193, 205 (1979) (no immunity under federal law for court- 
appointed counsel in state malpractice suit). This wariness is not limited to criminal practice. See McCabe, 
The Lawyer as Target: Today’s Client Is Tomorrow's Plaintiff 48 Penn. B.A.Q. 525, 525, 530 (1977) 
(discussing new “preoccupational status” of malpractice liability for attorneys generally and the correlative 
“need to treat every client contact as a potential source of professional liability.”). See also Stern & Martin, 
Mitigating the Risk of Becoming a Defendant in a Malpractice Action by Your Former Client, 52 Fla. B.J. 
112 (1978).

97. See ABA Code, supra note 1, EC 2-29 (withdrawal for compelling reasons does not include belief of 
client’s guilt); Shaffer, Serving the Guilty, 26 Loy. L. Rev. 71, 71-85(1979).

client s guilt); Shaffer, Serving the Guiltv. 2i 
client's guilt); Shaffer, Serving the Guiltv. 2i 
client's guilt); Shaffer, Serving the Guiltv. 2i 
client's guilt); Shaffer, Serving the Guiltv. 2i 
client's guilt); Shaffer, Serving the Guiltv. 2i

Some have commented on the ethical tensions created for criminal defense 
attorneys by their obligations to represent clients whose conduct they find 
morally abhorrent.97 These tensions undoubtedly are sources of concern to 
defense attorneys and contribute to their feelings of internal conflict. Defense 
attorneys, however, are able to address this tension more easily than to 
confront their suspicion that neither they nor their clients trust the other and 
that the relationship between them fails even to remotely resemble the 
harmonious image projected by the norms of the profession. The standardized 
versions of legal ethics give defense attorneys many plausible ways to believe 
in the social propriety of aggressively representing an accused murderer, for 
example, even though the attorney morally disapproves of murder and 
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believes his client to be a murderer.98 These professional norms, however, do 
not explain to the attorney how to retain his self-respect if he believes that he 
is violating a primary norm of his profession: that nothing “should be 
permitted to dilute his loyalty to his client.’’99 Attorneys cannot help 
suspecting—or must exert constant intellectual effort to avoid the suspicion— 
that no one can represent criminal defendants while remaining true to 
professional norms of representation. In short, the very depiction “criminal 
defense attorney” ultimately appears close to a contradiction in terms.

98. See Freedman, Professional Responsibility of the Criminal Defense Lawyer: The Three Hardest 
Questions, 64 Mich. L. Rev. 1469, 1470-72(1966).

99. ABA Code, supra note 1, EC 5-1.
100. Platt & Pollock, supra note 95, at 99.

This paradoxical belief in the inherent inconsistency between proper 
lawyering and criminal defense work is a powerful, though typically unac
knowledged, argument that drives law students away from this work and that 
leads many of those who pursue a criminal defense practice after law school to 
“burn out” quickly and move to other areas of practice.100 Many law school 
teachers are puzzled to see the repeated transformation of student attitudes 
toward criminal defense practice from enthusiasm at the first moments of 
matriculation to rueful aversion at graduation. Critics, even many students 
themselves, ascribe this process to the financial seductions of corporate 
practice, the disdain of law faculties for criminal work, and the shallowness of 
first year students’ ideological commitment to representing “underdogs.” 
Only the first, financial factor carries any real explanatory weight. Monetary 
considerations alone, however, fail to account adequately for the changed 
attitudes that lead so many students to avoid public defender work at least in 
the first years after graduation when the income differential is not vast and 
can be readily recouped by later career shifts. The transformation appears 
even more puzzling upon observing many students’ willingness to condemn 
their own motives, charging themselves with “selling out” their initial 
idealism in order to serve Mammon.

This common derogation might not be accurate. Law students might be 
drawn away from criminal practice toward corporate firms in order to protect 
their initial idealism rather than to abandon it. This underlying, though 
unacknowledged, motive would explain the tone of relief and even boastful
ness heard when many students announce that they have decided to avoid 
criminal work. These students have come to believe—some through clinical 
exposure—that the ideals that led them to law school cannot be realized in the 
representation of criminal defendants. These students have come to un
derstand that their own idealism cannot survive in the crucible of the 
pervasive mutual mistrust they anticipate with their criminal-defendant 
clients.

Of course, even initially, the financial rewards of corporate practice are 
more substantial. Beyond these tangible rewards, however, students can more 
readily believe that they can find common ground with corporate clients and 
truly offer service which will be received gratefully—a reward which does not 
seem possible with a criminal-defendant clientele. With such beliefs, students 
can easily conclude that they would sacrifice much more than financial 
rewards in criminal work; they would impair their own sense of moral 
integrity by purporting to represent clients whom they viewed, and who 
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viewed them, virtually as enemies locked in unresolvable, pervasive conflict. 
Students recognizing this situation see no alternative except to withdraw from 
the representation of any criminal defendants. Even those who persist in their 
commitment to criminal defense work by entering public defender offices 
immediately after law school graduation typically leave this work after two to 
three years.101 Though these young lawyers leave for more lucrative practice, 
they frequently speak of the demoralization resulting from criminal defense 
work as an important motive for their departure.102

101. Id. at 96.
102. Id. at 96-99.
103. See note 5 supra and accompanying text.
104. Cf. ABA Code, supra note 1, Preamble (“A lawyer’s responsibilities as an officer of the court, a 

representative of clients, and a public citizen are usually harmonious”).

ui clients, and a public citiz
ui clients, and a public citizi
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These law students and young lawyers are addressing the same ethical 
problem that has been identified, from the Canons to the Model Rules, as 
conflict of interest between lawyer and client. The students and young lawyers 
solve this ethical problem in the same manner that the legal profession has 
traditionally counseled—withdrawal from professional relations to avoid or 
to end conflict with the client.103

The premise underlying this solution is that conflict between lawyer and 
client must be avoided or quickly resolved. This same premise leads idealistic 
law students away from difficult practice situations such as those commonly 
found in criminal defense work. Instructors do not teach law students that 
criminal defense work is unworthy or uninteresting or that representation of 
corporate interests is the highest calling of legal practice. Students learn, 
instead, that they will encounter especially difficult and stressful ethical 
conflicts in criminal defense work and that they will not be equipped to deal 
with those conflicts in any way other than flight.

This professional attitude is not limited to criminal law practice. The 
conflict between defense attorney and criminal defendant is so stark, however, 
that even first-year law students see it more clearly than in other areas of 
practice. The conflict is made visible by the social status differences between 
the lawyer and the criminal defendant client and the compelling personal 
liberty stakes for the client. In general legal practice, by contrast, the 
pervasiveness of attorney-client conflict has been less visible, not only to law 
students but even to many practitioners who have regarded conflict with 
clients as exceptional and easily resolvable.104

The underlying reason for this traditional ostrich-like posture becomes 
explicit in the equally traditional aversion to criminal defense practice among 
lawyers. Criminal defense work forces lawyers to recognize that they and this 
particular class of clients often regard one another as adversaries; with this 
explicit recognition lawyers do not understand how they can behave as 
professionals. If lawyers in general practice admitted the pervasiveness of 
conflict with clients, they would confront a more troubling dilemma: how to 
serve any client as a lawyer. Once pervasive conflict is admitted, the 
possibility of any proper professional relationship seems to vanish. This is, of 
course, the ultimate reductive absurdity for the legal profession. No wonder 
that most lawyers, and the profession’s collective view of itself in its formal 
ethical pronouncements, recoil from this admission.
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This instinctive recoil is one among many forces that has discouraged 
careful, particularized inquiry into the reality of trust in attorney-client 
relations. The desultory character of current mechanisms for enforcing 
professional standards of conduct is one powerful indication of the profes
sion’s disinclination to probe the attorney-client relationship.105 Disciplinary 
actions by the organized bar are suspiciously rare occurrences,106 especially 
given the number of attorneys in practice and the number of transactions in 
ordinary affairs where the abuse of clients’ interests is both possible and 
tempting for attorneys. The statistics suggest either that bar admissions 
committees have found the virtually infallible litmus to screen out all but the 
most scrupulous and reliably self-policing among applicants or, more plausi
bly, that the organized bar turns a collective blind eye to substantial numbers 
of inappropriate attorney-client transactions.107

105. See M. Bloom, The Trouble With Lawyers 157-91 (1968) (castigating absence of internal 
discipline in legal profession); Marks & Cathcart, Discipline Within the Legal Profession: Is It Self
Regulation?. 1974 U. III. L.F. 193, 196 (1974) (analyzing “endemic inability” of legal profession to 
regulate its members). See generally Steele & Nimmer, Lawyers, Clients, and Professional Regulation, 1976 
Am. B Found. Research J. 917 (1976).

106. See Steele & Nimmer, supra note 105, at 979 (few complaints result in sanctions). See generally 
Martyn, Lawyer Competence and Lawyer Discipline: Beyond the Bar?, 69 Geo. L.J. 705 (1981).

107. Cf. Steele & Nimmer, supra note 105, at 937 (enumerating disciplinary sanctions imposed from 
1960 to 1974).

108. Becker, The Nature of a Profession, in [1962] Yearbook of the National Society for the 
Study of Education pt. 2, at 27, 37-39 (N. Henry ed. 1962) (professionals presumed sole qualified judge 
of peers’ work).

109. ABA Code, supra note 1, DR 4-101(C)(l).
110. Id. DR 4-101(0(4).

Some spokesmen for the profession will admit that current disciplinary 
procedures miss many abusive cases but argue, nonetheless, that important 
countervailing interests are protected by this regulatory imprecision. The 
character of these interests appears to vary depending on the precise 
argument for the more aggressive regulation being met. To the argument that 
attorneys should be subjected to extra-professional or lay regulation, the 
profession has invoked the mysteries of the law—the special knowledge that 
alone can qualify initiates to understand and therefore to regulate one another 
intelligently.108 To the argument that some attorneys should more aggressive
ly scrutinize other attorneys in order to protect the lay public, some within 
the profession have invoked the extraordinary mysteries of the law’s inner 
sanctum—the special character of the attorney-client interaction which is so 
intimate and complex that it cannot adequately be understood and evaluated 
by any outsider to this specific relationship, even by another attorney.

This latter argument resonates with the idea of the confessional and the 
priestly function. The analogy may appear limited by the formal rules in legal 
practice breaching the confidentiality barrier. The client’s explicit waiver will 
force his attorney to divulge prior confidences;109 the client’s implicit waiver 
through actions (for example, a client’s suit against his attorney) will permit 
the attorney to divulge confidences.110 Although the confidence of the 
religious confessional is less subject to mortal manipulation and more 
obviously sacrosanct than this, priestly notions of impenetrable confidentiali
ty nonetheless have powerful counterparts in legal practice. These notions 
especially appear when an angry client attempts to waive the confidentiality 
barrier and secure external scrutiny of his attorney’s conduct. The barrier 
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remains impenetrably high in two ways: first, the client complains only before 
other attorneys; and second, those reviewing attorneys invoke, both explicitly 
and implicitly, an evidentiary presumption of regularity that favors their 
fellow attorney’s version of the now-disputed transaction.111

111. Steele & Nimmer, supra note 105, at 983.
112. See Bazelon, The Defective Assistance of Counsel, 42 U. Cinn. L. Rev. 1, 29 (1973) (presumption 

of regularity survives finding of gross incompetence).
113. See United States v. Decoster, 624 F.2d 196, 206 (D.C. Cir.) (en banc) (plurality opinion) (accused 

must show deficiency likely deprived him of otherwise available, substantial defense to sustain ineffective 
counsel claim), cert, denied, 444 U.S. 944 (1979).

114. See M. Heumann, supra note 83, at 166-68 (reform policy ought not be geared toward 
abolition).

This evidentiary burden has particularly stark implications in judicial 
proceedings in which criminal defendants allege ineffective assistance of 
counsel.112 Among the many disadvantages suffered by criminal defendants as 
a class, at least two have special relevance to allocating the burden of proof in 
post hoc review proceedings regarding attorney conduct. First, because most 
defendants are poor and depend on either appointed attorneys, salaried public 
defenders, or paid attorneys who must generate considerable client volume to 
earn their livings from fees, market forces prompt attorneys to attend more 
assiduously to the interests of wealthier clients. Second, because most 
criminal defendants are commonly viewed as guilty of the offense charged, an 
attorney’s consistently losing record in representing his client does not carry 
the same self-evident condemnatory implications or the same marketplace 
disciplines that would arise from a similar record of failures with other kinds 
of clients. These two considerations cast some doubt on the factual accuracy 
of the presumption that criminal defendants regularly receive effective 
assistance of counsel.

Even greater doubt arises about the accuracy of this presumption, or at 
least about its credibility from the defendant’s perspective, when these two 
factors are added to the elements discussed earlier that make distrust between 
attorneys and criminal defendants the norm rather than the exception. 
Neither judges nor the legal profession have been willing to acknowledge the 
plausibility of these doubts and accordingly design more stringent post hoc 
review procedures regarding the adequacy of criminal defense representa
tion.113 Common reformist attitudes toward plea bargaining reflect this 
unwillingness. Abolishing the practice makes less sense than designing 
procedures forcing defense attorneys and prosecutors to reveal and to justify 
the precise terms of their bargain to some independent third party.114 The 
ritual courtroom recitations prompted by the Supreme Court’s prescriptions 
hold little promise for accomplishing this goal. Aggressively inquisitorial 
procedures would be required, with provision for independent investigation of 
the factual basis for the prosecutor’s charges and the thoroughness of the 
defense counsel’s attention to his client. These procedures obviously would be 
more costly and burdensome than existing practices, though not so much as 
providing a jury trial with full adversarial trappings for every criminal case. 
This added financial burden and the general disrepute of criminal defendants 
have served as arguments, though usually not explicitly admitted, against 
giving serious attention to such procedures regarding either plea bargaining 
or ineffective assistance of counsel.
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Another argument particularly diminishes the attractions of rigorous 
inquiry into the representation of criminal defendants. This argument—the 
specific focus of attention in this essay—is that the legal profession is 
unwilling to acknowledge the reality that criminal defendants do not trust, 
and have few objectively considered reasons to trust, their attorneys. Strin
gent post hoc review procedures regarding representation of criminal defend
ants would force this mistrust into higher visibility in two ways. First, the 
review procedures would offer a general overview of the representational 
process. Although the cases exposed to public scrutiny would not necessarily 
be a systematic sample of all criminal cases, if patterns of abuse regularly 
appeared in the exposed cases, the legal profession would be required to argue 
that these abuses were in fact unrepresentative. This argument may be true, 
but neither attorneys nor criminal defendants comfortably believe it. Second, 
the review procedures would provide incentives for criminal defense attorneys 
to give closer attention to satisfying their clients, and the mistrust that bars 
this satisfaction would come into sharper focus as the attorney attempts to 
avoid the burdens of post hoc review. If this mistrust appears to impeach the 
relationship in any post hoc review and nonetheless appears to be irremedia
ble, most defense attorneys obviously would not welcome the prospect of 
stringent post hoc reviews.

Attorneys’ suspicion that the representational relation, if closely examined, 
would not pass muster against the professional norm of attorney-client trust 
would thus serve as a powerful argument against such scrutiny. This 
argument ironically overlooks the possibility that stringent post hoc proce
dures themselves might enhance trust in the relationship by giving criminal 
defendants some reason to believe that they were not helpless in finding later 
protection against their attorneys. The current privacy of the relationship and 
its ostentatious reliance on an implausible a priori assumption of mutual trust 
may serve as barriers to the development of any trust between attorneys and 
criminal defendants. At the same time, this mistrust itself makes attorneys 
unwilling to consider a plausible antidote: to abandon the attorney-client 
confidentiality shibboleth and its a priori assumption of mutual trust in favor 
of post hoc review processes organized on contrary principles.

I suggested earlier that this same judgmental distortion may have un
wittingly influenced the decision of the Model Rules’ draftsmen to limit 
attorney disclosure provisions by utilizing only a mens rea standard. The 
ironic incentive for greater deception between attorney and client provided by 
this standard parallels the likely consequences of current reform proposals to 
abolish plea bargaining in criminal practice. Given the inevitable differences 
in perspective between the prosecutor and the defense attorney, the practical 
imperatives that have produced such bargaining cannot be removed from the 
criminal justice system. The most likely result of formally abolishing plea 
bargaining would be to force the practice underground, and consequently 
even less availabile for honest acknowledgment and scrutiny than under 
current practice.115 Proponents of abolition might not consciously desire this 
result any more than the draftsmen of the Model Rules intended to increase 
attorney-client mistrust through their disclosure provisions. The potential 
results of both proposals suggest a similar underlying flaw: that both are 

115. See Heumann & Loftin, supra note 92, at 401-07, 424-25 (arrest warrant manipulation undercuts 
mandatory sentencing and abolition of plea bargaining).
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responding to an uncomfortable suspicion about the absence of attorney
client trust by suppressing that suspicion.

Conclusion: Trust in Law and Medicine

Legal professionals are not unique in wishing to suppress the suspicion of 
mistrust. The formal norms and predominant practices of the medical 
profession in its relations with patients illustrate this same suppressive 
impulse. From Hippocrates to modern times, patients were not expected or 
permitted to question doctors’ orders; physicians demanded obedience and 
unquestioning trust.116 Patients, today at least, may generally resist these 
demands. In any event, such demands for blindly offered trust, even if 
accepted by patients, might be more obstructive than helpful for most 
patients’ prospects of ultimate cure.117 The medical profession has been slow 
to acknowledge, however, and even slower to pursue empirically based 
systematic investigation of these issues. Jay Katz persuasively argues that 
this reluctance comes from the medical profession’s unwillingness to ac
knowledge, either to patients or to themselves, the true magnitude of the 
physician’s uncertainty in diagnosing or treating most serious illnesses.118 The 
peremptory demand for obedience makes probing conversation between 
physician and patient unnecessary and even normatively inappropriate, thus 
effectively avoiding any possibility that the physicians’ uncertainty and 
consequent mistrust between patient and physician might be acknowledged 
explicitly.

116. See Katz, Informed Consent—A Fairy Tale? Law's Vision, 39 U. Pi n'. L. Rev. 137, 140-41 (1977).
117. See B. Barber, Informed Consent in Medical Therapy and Research 27-28, 91-101 

(1980).
118. See Katz, Disclosure and Consent in Psychiatric Practice: Mission Impossible? in Law and Ethics 

in the Practice of Psychiatry 91, 101-03 (C. Hofling ed. 1980).
119. See Spiegel, supra note 61, at 44-49.
120. For example, violation of the duty to inform generally does not subject the doctor to liablity for 

battery; rather, breach of this duty at most gives rise to an action for negligent failure to warn. Katz, supra 
note 116, at 146 & n.22. Thus, the law undercuts the reciprocal relation between disclosure and consent. Id. 
at 147. In addition, the defense of “therapeutic privilege" not to disclose dilutes the apparent protections 
for patient autonomy. Id. at 155-56 & n.57. Judicial “preoccupation with physicians’ plight in determining 
what to disclose has prevented” courts from giving proper attention to the patient’s right of choice. Id. at 
159.

121. See R. Burt, Taking Care of Strangers 119-21 (1979).

Legal institutions in recent years have sought to displace the traditional 
medical authoritarian norm with the proposition that physicians are obliged 
to obtain patients’ “informed consent” for all interventions.119 This legal 
reform ostensibly mandates frank conversation so that patients can reach 
independent judgments about whether and how much they choose to trust 
their physicians. Katz has examined several hidden contradictions that 
undercut the goal of patient autonomy promised by the judicial formulations 
of this apparently radical reform.120

Even if these doctrinal contradictions were eliminated, however, it seems 
likely that the conception of patient rule over physicians, a conception 
implicit in the idea of “informed consent,” would itself tend to cut off rather 
than to promote probing conversation.121 This result would evolve in the same 
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way that the idea of client rule in legal practice encourages attorneys to 
conceive of themselves as “hired guns” obliged to accept clients’ marching 
orders without question. Attorneys resist this parody in many ways; presum
ably physicians would be at least equally resistant. Nonetheless, there are 
powerful disincentives for lawyers to engage in sustained, openly acknowl
edged dispute with clients about the propriety of their marching orders and 
the ultimate authority to give orders. Apparently different incentives guide 
medical practice, but to the same result and ultimately for the same reason. 
Both professions are reluctant to engage in open exploration with clients/pa- 
tients regarding the amount of trust offered or deserved by either party. Both 
professions suspect, but then recoil from acknowledging the suspicion, that 
such exploration would readily lead to the conclusion that there is no 
sufficient realistic basis for trust. Both professions thereby miss many 
opportunities for cultivating a more confidently trusting relationship that 
does not rest fundamentally on suppressed suspicions that mutual trust could 
not survive the open acknowledgment of doubts.

The physicians’ traditional demand for unquestioning obedience is the 
functional equivalent of the attorneys’ traditional posture that clients ap
proach them with basically trustful attitudes. The legal profession has been 
content to assume that clients need attorneys’ services in order to prevail over 
adversaries. The medical profession also has traditionally held to the assump
tion that patients will trust physicians because their illness demands such 
trust. Neither profession has been willing to acknowledge that trust must be 
earned in each individual encounter, and that trust can be earned only by the 
time-consuming task of overcoming deep-rooted, and often deeply concealed, 
mistrust on both sides. Neither profession has been prepared to design 
incentives in its formal norms and enforcement mechanisms that would 
seriously press practitioners to engage in this difficult enterprise. It’s about 
time.



NOTES

Liability for Generators of Hazardous Waste: 
The Failure of Existing Enforcement Mechanisms

Improper disposal of hazardous wastes' has created a problem of epidemic 
proportions in the United States.2 The scope of the problem is staggering.3 Of 
the fifty-seven million metric tons of hazardous waste produced by American 
industry each year,4 the Environmental Protection Agency (EPA) estimates 
that possibly ninety percent is subject to improper treatment and disposal.5 
Recent incidents6 demonstrate the tragic consequences of inferior hazardous 
waste management.7 In addition, the costs of remedying improper waste 
management are enormous.8 Proper allocation of the responsibility for these

1. The Resource Conservation and Recovery Act defines “hazardous waste” as solid waste that may 
“cause, or significantly contribute to an increase in mortality or . . . illness; or pose a substantial present or 
potential hazard to human health or the environment.” Resource Conservation and Recovery Act of 1976, 
§ 1004(5), 42 U.S.C. § 6903(5) (1976 & Supp. Ill 1979). The United States Environmental Protection 
Agency recently promulgated regulations defining the term “hazardous waste.” See 40 C.F.R. § 261 
(1980). According to these regulations, hazardous waste exhibits any of four characteristics: ignitability, 
corrosivity, reactivity, and EP toxicity. Id. §§ 261.20 through 261.24 (1980).

2. See Costle & Beck, Attack on Hazardous Waste: Turning Back the Toxic Tide, 9 Cap. U.L. Rev. 425, 
426 (1980) (United States enduring unprecedented number of improper disposal incidents).

3. More than 750,000 businesses generate some amount of hazardous waste. Costle & Beck, supra note 
2, at 427. The EPA estimates that from 30,000 to 50,000 sites contain hazardous wastes. Hazardous and 
Toxic Waste Disposal: Joint Hearings on S. 1341 and S. 1480 Before the Subcomm’s on Environmental 
Pollution and Resource Protection of the Senate Comm, on Environment and Public Works (Part 4), 96th 
Cong., 1st Sess. 7 (1979) (statement of Thomas C. Jorling, Assistant Administrator, Water and Waste 
Management, EPA) [hereinafter Hazardous Waste Hearings],

4. Worobec, An Analysis of The Resource Conservation and Recovery Act, 11 Envir. Rep. (BNA) 633, 
641 (Aug. 20, 1980).

5. In both 1978 and 1979 the EPA estimated that 90% of hazardous waste was disposed of improperly. 
See Hazardous Waste Hearings, supra note 3, (Part 4) at 72 (statement of Kathleen Q. Camin, EPA 
Administrator, Region VII) (EPA estimates 90% of hazardous waste management does not meet new 
federal standards). Every day, American industry improperly disposes of enough hazardous chemical 
waste to fill the New Orleans Superdome, floor to ceiling, four times over. Nat’l L.J., Nov. 10, 1980, at 1, 
col. 1.

6. Examples of these incidents are: chemical contamination of water wells serving 100,000 Long Island 
residents; discovery of up to 30,000 barrels of leaking, unlabeled waste in Kentucky’s “Valley of the 
Drums”; leaching of arsenic and other toxins into the water supply of 300,000 residents near Charles City, 
Iowa; and seepage from chemical wastes buried 30 years in the Love Canal, Niagara Falls, New York. 
Hazardous Waste Hearings, supra note 3, (Part 4) at 6 (statement of Thomas C. Jorling, Assistant 
Administrator, Water and Waste Management, EPA). The Love Canal incident was the first time that a 
national disaster was declared in response to events other than acts of God. Costle & Beck, supra note 2, at 
426.

7. Improper hazardous waste disposal can cause water pollution, air pollution, explosion, fire, and 
direct poisoning. Costle & Beck, supra note 2, at 426.

8. Beyond the costs of individual pain and suffering, the expenses involved in containing and cleaning 
up waste are tremendous. The EPA estimates that cleaning up the 1,200 to 2,000 most significant problem 
sites around the country would cost between $26 billion and $44 billion. Hazardous Waste Hearings, supra 
note 3, (Part 4) at 7 (statement of Thomas C. Jorling, Assistant Administrator, Water and Waste 
Management, EPA).
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expenses among the generators,9 transporters, and disposers10 of hazardous 
waste is crucial to a resolution of the waste-management problem. Existing 
law, however, impedes this proper allocation by frustrating attempts to extend 
liability for injuries caused by hazardous wastes to those who create such 
wastes but never participate in their disposal.

9. The term “generator” refers to a manufacturer that produces hazardous wastes. Cf. 42 U.S.C. § 
6903(6) (1976) (Resource Conservation and Recovery Act defines “hazardous waste generation” as the act 
or process of producing hazardous waste).

10. The Resource Conservation and Recovery Act defines “disposal” as “the discharge, deposit, 
injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste ... so that such . . . 
waste . . . may enter the environment." Id. § 6903(3) (1976).

11. See Hazardous Waste Hearings, supra note 3, (Part 3) at 72 (statement of Kathleen Q. Camin, EPA 
Administrator, Region VII) (EPA estimates 20-30% of businesses that generate hazardous wastes practice 
off-site disposal).

12. See Council on Environmental Quality, Eighth Annual Report 47-48 (1977) (proper 
hazardous waste management may cost 10 to 40 times more than unsatisfactory methods).

13. See Goldfarb, The Hazards of Our Hazardous Waste Policy, 19 Nat. Resources J. 249, 256 (high 
costs and awkwardness of legal disposal will tempt unscrupulous contractors to engage in illicit dumping); 
cf. Washington Post, Dec. 17, 1980, § A, at 31, col. 1 (FBI informant, in testimony before congressional 
subcommittee, claims that organized crime entering hazardous waste disposal business). A common 
problem is the disposal site operator who accumulates large quantities of waste and then abandons his site. 
Under the present system of hazardous waste regulation, disposal site operators can amass substantial 
profits in this manner. Hazardous Waste Hearings, supra note 3, (Part 1) at 85 (statement of Thomas C. 
Jorling, Assistant Administrator, Water and Waste Management, EPA).

14. Hazardous Waste Hearings, supra note 3, (Part 1) at 94 (statement of Thomas C. Jorling, Assistant 
Administrator, Water and Waste Management, EPA).

15. No. 80-358-B (M.D. La., filed July 15, 1980).
16. The generators named as defendants are: U.S.S. Chemical Co., Copolymer Rubber and Chemical 

Corp,, Uniroyal Corp., Dow Chemical Co., Ethyl Corp., Shell Chemical Corp., American Hoechst Co., 
Exxon Corp., Exxon Chemical Corp., Allied Chemical Corp., and Rubicon Chemical Corp. Complaint at 
UH 7-18, United States v. Petro Processors of Louisiana, Inc., No. 80-358-B (M.D. La., filed July 15, 1980) 
(copy on file at Georgetown Law Journal) [hereinafter Complaint]. The Government also seeks relief 

Until recently, the federal government enforced environmental statutes 
primarily against businesses that generate hazardous waste and then dis
charge it directly into the ground, water, or air. Although most generators 
practice on-site disposal, many contract with independent waste transporters 
and off-site disposal facilities.11 The relatively high cost of proper waste 
disposal12 encourages generators to contract, whether knowingly or not, with 
unscrupulous contractors who reduce costs by engaging in illicit dumping 
procedures.13 When such improper off-site disposal practices result in injury 
to individuals or to the environment, the responsible contractor often is 
unidentifiable, unavailable, or financially unable to remedy the damage.14 
Consequently, the government or the injured private parties may seek relief 
from the original waste generator. Such a course raises unexplored questions 
regarding the generator’s liability for damage resulting from an independent 
contractor’s improper disposal of hazardous waste.

The Department of Justice’s pending action in United States v. Petro 
Processors of Louisiana, Inc.,15 illustrates the problems that arise when an 
independent contractor improperly disposes of hazardous waste. In Petro 
Processors the United States seeks to compel companies that have generated 
hazardous chemical wastes to clean up an improperly maintained waste 
disposal facility.16 The Government’s complaint raises the issue of a non- 
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negligent17 generator’s liability for damage caused by the improper waste 
disposal practices of an independent transporter or disposal-site operator. The 
Petro Processors complaint therefore is significant because, as the Department 
of Justice’s first attempt to impose liability on generators for the acts of 
disposers,18 the case will test the adequacy of existing law to resolve the 
emerging off-site disposal problem.

against Petro Processors, which owned and operated the disposal site. Id. at ([ 7. The Government’s first 
amended complaint divides the generator-defendants into two groups: six defendants are classified as 
“generators of hazardous wastes which were placed [by someone else] at the . . . site,” and five defendants 
are classified as directly having ”plac[ed] waste in a waste disposal area where hazardous wastes were 
escaping, thus further overloading the disposal area and causing further waste to escape.” First Amended 
Complaint at HU 8, 11, 12, 17 & 18, United States v. Petro Processors of Louisiana, Inc., No. 80-358-B 
(M.D. La., filed Sept. 13, 1980) (copy on file at Georgetown Law Journal) [hereinafter First Amended 
Complaint]. The second group of generators, all of whom apparently were aware of the contractor’s 
improper procedures, probably would be liable even if sued under common law negligence principles. See 
Ewell v. Petro Processors of Louisiana, Inc., 364 So. 2d 604, 608 (La. Ct. App. 1978) (generator who 
continued dumping waste at disposal site, knowing of improper site maintenance and waste leakage, liable 
for negligence), cert, denied, 366 So. 2d 575 (La. 1979).

In Ewell, waste material from a negligently maintained storage tank leaked onto the plaintiffs property. 
Ewell brought a negligence suit against Petro Processors, the operator of the disposal facility, and against 
10 large industrial generators whose wastes Petro Processors stored. Id. at 606. The court held Petro 
Processors liable for the damage resulting from the negligence. Id. The court, however, declined to hold the 
generator-defendants liable in the absence of a showing that, knowing of leakage, they continued to ship 
hazardous material to the site. Id. at 607. One generator-defendant, however, was found liable under this 
test. Id. at 608.

17. The term “nonnegligent” refers to generators who have acted with due care in selecting reputable 
waste transporters and disposal facilities, and who lack knowledge of independent contractors’ improper 
procedures. Unless indicated to the contrary, this note uses the term “generator” to describe generators 
that use all reasonable precautions in selecting an independent contractor, and consequently, are 
nonnegligent.

18. N.Y. Times, July 16, 1980, § A, at 10, col. 2 (statement of Barbara Blum, Deputy Administrator, 
EPA).

19. Complaint, supra note 16, at HU 1, 79-83. Section 13 of the Rivers and Harbors Act provides:

It shall not be lawful to throw, discharge, or deposit, or cause, suffer, or procure to be 
thrown, discharged, or deposited . . . any refuse matter of any kind or description whatever 
into any navigable water of the United States ... or cause, suffer, or procure to be deposited 
material ... on the bank of any navigable water . . . where the same shall be liable to be 
washed into such navigable water.

33 U.S.C. § 407 (1976). Section 13 was one of 22 sections of “An Act Making Appropriations for the 
construction, repair, and preservation of certain public works on rivers and harbors, and for other 
purposes,” March 3, 1899, ch. 425, 30 Stat. 1121 (codified generally in 33 U.S.C. §§401, 403, 404, 406-409, 
411-415 (1976)). The term “Refuse Act,” a post-1970 invention, has been used to describe both the entire 
Act of March 3, 1899 and section 13 alone. See United States v. Pennsylvania Indus. Chem. Corp., 411 
U.S. 655, 658 n.5 (1973); Comment, Discharging New Wine Into Old Wineskins: The Metamorphosis of the 
Rivers and Harbors Act of 1899, 33 U. Pitt. L. Rev. 483, 484 n.3 (1972). In this note, “Rivers and Harbors 
Act” refers to the entire Act of March 3, 1899 and “Refuse Act” refers only to section 13.

20. Complaint, supra note 16, UH L 60-65 (claiming violations of 42 U.S.C. § 6973).

20. Complaint, supra note 16. «« 1 60-6‘
20. Complaint, supra note 16.4141 1 60-t>*
20. Complaint, supra note 16 4141 1 60-6 ‘
20. Complaint, supra note 16.4141 1 60-6“
20. Comnlaint. supra note 16.4141 1 60-6‘

In Petro Processors the Government asserts a statutory theory of generator 
liability based primarily upon the Refuse Act of 1899.19 In addition, the 
government relies upon the emergency powers provision of the Resource 
Conservation and Recovery Act (RCRA),20 and the Federal Water Pollution 
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Control Act (FWPCA),21 to justify immediate injunctive relief.22 In relying on 
the Refuse Act, the Government’s complaint omits all of the often cumber
some and restrictive common law theories of liability. In seeking to impose 
liability on nonnegligent generators for the improper disposal practices of 
others23 the Petro Processors complaint highlights a crucial deficiency in 
existing law. The Government’s theory of liability, if it is to succeed, will 
require a departure from accepted principles of criminal liability. In effect, the 
Petro Processors complaint seeks nothing less than judicial legislation, because 
no existing common law or statutory theory justifies the imposition of liability 
on nonnegligent generators for the improper disposal of hazardous wastes by 
others.

21. Id. at HI! 1, 60-78 (claiming violations of 33 U.S.C. §§ 1311, 1319, 1364). See generally Preliminary 
Report, United States v. Petro Processors of Louisiana, Inc., No. 80-358-B (filed Oct. 1, 1980) (presenting 
Government theories of liability) (copy on file at Georgetown Law Journal) [hereinafter Preliminary 
Report].

22. See Complaint, supra note 16, at 11-13 (requesting, inter alia, immediate cessation of discharges 
from site, placement of new materials at site, and affirmative steps to contain toxic wastes within disposal 
site); First Amended Complaint, supra note 16, at 15-17 (requesting further affirmative action, including 
removal of wastes that remain in or have migrated from disposal site). The Federal Water Pollution 
Control Act Amendments of 1972 authorize the EPA Administrator to sue for injunctive relief upon 
receipt of evidence that a pollution source presents “imminent and substantial” danger. 33 U.S.C. § 1364 
(1976 & Supp. Ill 1979).The Clean Air Act contains a similar provision. 42 U.S.C. § 7603(a) (Supp. Ill 
1979). See generally Skaff, The Emergency Powers in the Environmental Protection Statutes: A Suggestion 
for a Unified Emergency Provision, 3 Harv. Envt’l. L. Rev. 298 (1979).

23. The Government suggests in its Preliminary Report, however, that all defendants “themselves, or 
persons in their employ” have placed wastes at the site. Preliminary Report, supra note 21, at 5.

This note begins by examining the deficiencies of modern statutory and 
common law theories of nonnegligent generator liability for harm caused by 
the improper treatment of hazardous wastes by independent contractors. The 
note argues that not only do modem environmental statutes fail to create such 
liability, but the RCRA actually creates financial incentives for generators to 
avoid assuming responsibility for the disposal of the wastes they produce. 
Next, the note discusses the substantive elements of the common law theories 
of liability and argues that actions maintainable under these theories are so 
narrow and cumbersome that only rarely can an injured party who relies on 
them prevail in an action against a nonnegligent generator.

Finally, the note considers whether, as the Government urges in Petro 
Processors, the Refuse Act may be expansively interpreted to furnish a vehicle 
by which generators may be vicariously liable for violations committed by 
independent contractors. The note suggests that, consistent with accepted 
principles of criminal law, the Refuse Act should not be construed to justify 
imposing liability upon defendants who lack the ability to control the act or 
omission resulting in the violation. Rather than suggesting a viable means of 
reaching nonnegligent generators, the note argues that the extension of 
Refuse Act liability sought in Petro Processors should be viewed as sympto
matic of the need for congressional action to supply a statutory means of 
accomplishing that end. The note concludes that courts should not manipu
late existing statutes beyond their intended scope, but rather should await 
new legislation that squarely places financial responsibility for improper 
disposal of hazardous wastes on the generators who benefit from production 
of the wastes.
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I. Deficiencies of Existing Law

a. modern environmental statutes

The Government’s reliance on the Refuse Act as the primary weapon 
against waste generators results from the inadequacies of existing statutory 
and common law liability theories. The modern environmental regulatory 
scheme consists primarily of the RCRA,24 the FWPCA,25 the Clean Air 
Act,26 and the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980 (the superfund).27 An examination of these statutes will 
demonstrate the shortcomings of existing legislation and explain the Govern
ment’s continued reliance upon the Refuse Act.

Congress enacted the RCRA in 1976 to address the inadequacies of 
existing hazardous waste disposal practices.28 The RCRA establishes a 
“cradle-to-grave” statutory scheme designed to regulate hazardous waste 
comprehensively from generation to safe disposal.29 The RCRA itself, 
however, fails to accomplish its intended end because the statute separates the 
regulation of waste generators from the regulation of disposal practices.30

24. 42 U.S.C. §§ 6901-6987 (1976 & Supp. Ill 1979), as amended by Solid Waste Disposal Act 
Amendments of 1980, Pub. L. No. 96-482, 94 Stat. 2334.

25. 33 U.S.C. §§ 1251-1376 (1976 & Supp. Ill 1979).
26. 42 U.S.C. §§ 7401-7642 (Supp. Ill 1979).
27. Pub. L. No. 96-510, 94 Stat. 2767.
Congress has passed additional statutes to protect the public from specific forms of pollution. See Toxic 

Substances Control Act of 1976, § 7, 15 U.S.C. § 2605 (1976) (regulating use of toxic chemicals in 
manufacturing and processing for commercial purposes); Safe Drinking Water Act of 1944, § 1431, 42 
U.S.C. § 300i (1976) (protecting public water supplies). These statutes focus on unique hazards rather than 
emission or disposal practices in general. The Toxic Substances Control Act (TSCA), for example, 
regulates processing that involves extremely dangerous chemical substances. See 15 U.S.C. § 2605 (1976) 
(Administrator may prohibit use of a chemical substance after concluding that its manufacture, processing 
for distribution in commerce, use, or disposal will present unreasonable risks to health or environment); 
Skaff, supra note 22, at 299-300 n. 13 (section 7 of TSCA directly regulates chemicals before incorporation 
into products). The TSCA’s protections are inapposite to problems of hazardous waste generated during or 
after the manufacturing process. The Safe Drinking Water Act is similarly limited. The Act applies only 
when contamination threatens a public drinking water supply. See 42 U.S.C. § 300i (1976) (EPA 
Administrator can act upon receipt of evidence of imminent harm to drinking water system).

28. See H R. Rep. No. 1491, 94th Cong., 2d Sess. 4 (1976) (“this legislation eliminates the last 
remaining loophole in environmental law, that of unregulated land disposal of discarded materials and 
hazardous wastes”), reprinted in [1976] U.S. Code Cong. & Ad. News 6238, 6241. See also Costle & 
Beck, supra note 2, at 427 (RCRA passed to ensure safe waste management by requiring industry to change 
practices).

29. See Goldfarb, supra note 13, at 253 (RCRA system traces hazardous wastes from generator, to 
transporter, to disposal facility).

30. Compare 42 U.S.C. § 6922 (1976 & Supp. Ill 1979), as amended by Solid Waste Disposal Act 
Amendments of 1980, § 8, Pub. L. No. 96-482, 94 Stat. 2334 (RCRA standards applicable to generators) 
and 45 Fed. Reg. 33,139, 33,142-48 (1980) (to be codified in 40 C.F.R. § 262) (regulations applicable to 
generators) with 42 U.S.C. § 6924 (1976 & Supp. Ill 1979), as amended by Solid Waste Disposal Act 
Amendments of 1980, § 9, Pub. L. No. 96-482, 94 Stat. 2334 (RCRA standards applicable to owners and 
operators of disposal facilities) and 45 Fed. Reg. 33,153, 33,221-58 (1980) (to be codified in 40 C.F.R. §§ 
264-265) (regulations applicable to owners and operators of disposal facilities).

The House Interstate and Foreign Commerce Committee report that accompanied the RCRA 
highlights the drafters’ limited conception of generator responsibility:

...giuigms tne dratters’ limited conception ol 

...gmiguts tne dratters’ limited conception ol 

..igiuiguis tne drafters’ limited conception ol 

...gmigiiis tne dratters’ limited conception ol 

...giuigms tne dratters’ limited conception ol
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Subchapter III of the RCRA authorizes regulation of generators, transpor
ters, and disposers of hazardous waste.* 31 This subchapter establishes civil and 
criminal penalties for transporters, owners, or operators of hazardous waste 
treatment, storage, and disposal facilities who violate relevant standards or 
permit requirements.32 In contrast, the subchapter imposes liability upon 
generators only if they violate label and container regulations, or fail either to 
file required reports or to use a transportation and disposal system for which a 
permit has been issued.33 Thus, the RCRA actually encourages generators to 
contract for off-site disposal with independent contractors and thereby avoid 
the more stringent regulations that would apply if the generator disposed of 

Rather than place restrictions on the generation of hazardous waste, . . . the Committee has 
limited the responsibility of the generator for hazardous waste to one of providing 
information . . . [and] keeping . . . records on the nature and volume of hazardous waste 
generated . . . showing the carrier into whose custody wastes are surrendered, and the 
intended destination of waste.

HR. Rep. No. 1491, 94th Cong., 2d Sess. 26, reprinted in [1976] U.S. Code Cong. & Ad. News 6238, 
6264. No conference report was filed.

31. 42 U.S.C. §§ 6921-6949 (1976 & Supp. Ill 1979), as amended by Solid Waste Disposal Act 
Amendments of 1980, Pub. L. No. 96-482, 94 Stat. 2334.

32. Id. § 6928, as amended by Solid Waste Disposal Act Amendments of 1980, § 13, Pub. L. No. 96- 
482, 94 Stat. 2334 (maximum civil penalty of $25,000 per day of continued noncompliance; maximum 
criminal penalties of $25,000 and one year imprisonment for first violation, and $50,000 and two years 
imprisonment for subsequent violations).

33. See id. § 6922, as amended by Solid Waste Disposal Act Amendments of 1980, § 8, Pub. L. No. 96- 
482, 94 Stat. 2334 (authorizing EPA to promulgate regulations requiring recordkeeping, labeling, 
appropriate containers, reporting, and use of “manifest” system to assure that hazardous waste is treated, 
stored, or disposed at facilities for which permit issued); 45 Fed. Reg. 33,139, 33,142-48 (1980) (to be 
codified in 40 C.F.R. § 262) (standards applicable to generators of hazardous waste). The manifest must 
contain information about both the generator and the hazardous waste, and must be shipped with the 
waste. 45 Fed. Reg. at 33,143. Once the waste is with the disposer, the information must be verified and a 
copy of the manifest must be retained for at least three years. Id. at 33,226, 33,238 (to be codified in 40 
C.F.R. §§ 264.70-264.77, 265.70-265.77).

Even the permit system, as it currently exists, is of questionable value in guaranteeing appropriate 
disposal practices, because the granting of a permit is virtually assured. Section 3005(e) of the RCRA 
specifies that if the owner or operator of a facility in existence on October 21, 1976, properly applies for a 
permit, the facility shall be treated as having been issued a permit. The EPA refers to such an owner or 
operator as one who has “interim status”:

Congress . . . apparently recognized that it will take a considerable period of time for EPA 
to act on all facility permit applications. The provision for interim status . . . allows owners 
and operators of existing facilities to continue to operate . . . The Agency expects that most of 
the approximately 26,000 prospective permittees will . . . apply for a permit. Considering the 
potential number of applicants, the potential administrative complexity . . . , and the limited 
staff that EPA expects to have available . . . , the Agency estimates that it will take several 
years to act on all permit applications.

Standards for Owners and Operators of Hazardous Waste Treatment, Storage, and Disposal Facilities, 45 
Fed. Reg. 33,153, 33,158 (1980) (emphasis added).

The EPA will expect disposers to comply with minimal “Interim Status Standards,” although it 
recognizes the limitations of this approach Id. First, the interim standards necessarily will be general and 
many disposers will not be able to comply with the standards quickly. Id. at 33,159. Second, the gradual 
phase-in of permit standards may create inequities because one disposer may be subject to permanent 
permit standards, while its competitors remain governed by the less strict interim standards. Id. at 33,163. 
Furthermore, some disposers with no intention of long-term compliance may apply for permits merely to 
continue operations during the interim period. Id.
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its own waste. The RCRA provides generators with no incentive to monitor 
off-site waste disposal because the generator meets his responsibilities under 
the RCRA as long as he employs a transporter or disposer who possesses a 
permit.34 Because the RCRA encourages generator reliance upon independ
ent disposers, the statute necessarily discourages generators from improving 
or developing innovative disposal technology.35 In short, the bifurcated 
enforcement scheme of the RCRA undercuts its comprehensive purpose.

The Department of Justice apparently considers the “imminent hazard” 
authority of section 7003 to be the RCRA’s primary enforcement provision.36 
The section authorizes the Administrator of the EPA to sue in federal court 
for an injunction to restrain “any person . . . contributing” to waste treatment 
that “may present an imminent and substantial endangerment to health or the 
environment.”37 Although the statutory language purports to reach “any 
person,” the EPA has found section 7003 to be of limited utility.38 In addition, 
courts have construed the section as providing jurisdiction, rather than 
creating liability, thereby further circumscribing its applicability.39 Moreover, 
the legislative history of recent amendments to section 7003 indicates that it 
may not be applied against nonnegligent generators.40

In the most recent case involving section 7003, United States v. Solvents 
Recovery Service,41 the court construed the section as merely providing the

34. Cf. Goldfarb, supra note 29, at 256 (RCRA fails to place direct financial responsibility on 
generators).

35. See id. (high cost of waste disposal, awkwardness of statutory scheme, and insufficiency of state 
resources encourage illicit disposal; only certainty of liability for improper disposal will encourage efficient 
and innovative disposal technology).

36. See 10 Envir. Rep. (BNA) 2243 (April 11, 1980) (statement of Anthony Roisman, Chief of 
Hazardous Waste Section, Department of Justice) (section 7003 constitutes primary statutory authority for 
regulation of hazardous waste).

37. 42 U.S.C. § 6973 (1976 & Supp. Ill 1979), as amended by Solid Waste Disposal Act Amendments of 
1980, § 25, Pub. L. No. 96-482, 94 Stat. 2334. The section authorizes suit on behalf of the United States to 
“restrain any person contributing to such handling, storage, treatment, transportation or disposal or to 
stop such handling, storage, transportation or disposal or to take such other action as may be necessary.” 
Id.

The statutory language “or to take such other action as may be necessary” apparently permits the 
Administrator to seek certain remedial measures in addition to authorizing restraint of improper disposal 
practices. See United States v. Solvents Recovery Service, 496 F. Supp. 1127, 1143 (D. Conn. 1980) (in 
addition to issuing order restraining disposal, under § 7003 court can require defendant to take any action 
necessary to prevent harm); United States v. Midwest Solvent Recovery, Inc., 484 F. Supp. 138, 145 (N.D. 
Ind. 1980) (in addition to enjoining further violations, under § 7003 court can require erection of fence, 
disposal of drums, investigation of site, submission of reports, and construction of entrances).

38. An EPA official has stated:

We can only exercise [section 7003] where the owner ... is identifiable and financially and 
otherwise able to remedy [the damage]. Even where these conditions obtain, the “imminent 
and substantial” test can often be a difficult legal burden to carry. ... In addition, if the 
perpetrator is unknown . . . cannot be located, cannot afford cleanup, or declares bankruptcy 
and walks away from the site . . [section 7003] is not an effective tool.

Hazardous Waste Hearings, supra note 3, (Part 4) at 43 (statement of Thomas C. Jorling, Assistant 
Administrator, Water and Waste Management, EPA).

39. See notes 41-46 infra and accompanying text (discussing judicial construction of scope of section 
7003).

40. See notes 48-49 infra and accompanying text (discussing congressional intention to exclude 
nonnegligent generators from § 7003).

41. 496 F. Supp. 1127 (D. Conn. 1980).
41. 496 F. Supp. 1127 (D. Conn ,10801
41. 496 F. Supp. 1127 (D. .Conn ,10801
41. 496 F. Supp. 1127 (D. .Conn losoi
41. 496 F. Supp. 1127 (D. .Conn ,10801
41. 496 F. Sunn. 1127 (D. Conn .19801 
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jurisdictional basis for government suits to seek immediate injunctive relief 
against exceptionally harmful disposal practices.42 The Solvents Recovery 
court rejected government contentions that liability under section 7003 turns 
solely upon a showing of imminent hazard.43 Instead, the court held that the 
Administrator also must show a violation of either federal common law or of 
RCRA regulations before an injunction may issue.44 The court noted that 
without the substantive limitations provided by common law and regulatory 
standards, liability under section 7003 would extend to any person contribut
ing to an “imminent and substantial endangerment.”45 Had Congress in
tended the section to be so inclusive, the court reasoned, Congress would have 
made its intention clear.46 In effect, the Solvents Recovery court held that 
apart from providing standing to sue, section 7003 adds nothing to the 
government’s existing common law authority to seek injunctive relief. 
Because substantive generator duties under the RCRA regulations and the 
common law are considerably narrower than the sweeping “any person . . . 
contributing” language of section 7003,47 Solvents Recovery suggests that the

42. Id. at 1133-34.
The Solvents Recovery court followed United States v. Midwest Solvent Recovery, 484 F. Supp. 138 

(N D. Ind. 1980), the first reported interpretation of section 7003. In Midwest Solvent the EPA sued under 
section 7003 for a preliminary injunction against the owner and operator of a waste disposal facility. Id. at 
139. The EPA argued that this section governs the standards for issuance of a preliminary injunction. Id. at 
143. Under traditional equity principles a court can grant a preliminary injunction only when: (1) the 
plaintiff has a reasonable likelihood of success on the merits; (2) the plaintiff has no adequate remedy at law 
and will be irreparably harmed if the court denies injunctive relief; (3) the potential harm to plaintiff 
outweighs the harm inflicted on the defendant by the injunction; and (4) injunctive relief is not contrary to 
the public interest. Id. at 144; see O. Fiss, Injunctions 168 (1972). The EPA argued that the imminent 
and substantial endangerment standard of section 7003 substitutes for the first requirement. 484 F. Supp. at 
143. Under this view, if the EPA meets the requirements of section 7003 and satisfies the final three equity 
requirements, the court should issue a preliminary injunction. Id.

The court rejected this argument and held that section 7003 merely gives the EPA jurisdiction to seek an 
injunction restraining improper waste disposal. Id. The court refused to hold that the language of this 
provision substitutes for common law standards because section 7003, by itself, does not create any legal 
duties. Id. at 144. Because other RCRA provisions merely impose labeling and reporting requirements on 
hazardous waste generators, the common law establishes the scope of the generators’ legal duties. Id. Thus, 
the court ruled that the EPA Administrator may seek an injunction only against a generator who has 
“contributed to an imminent and substantial hazard” if the generator has first violated common law duties. 
Id.

The court held that section 7003 was solely jurisdictional for three reasons. First, the court noted the 
placement of the section in a subchapter labelled “miscellaneous," rather than in the separate liability
creating subchapter. Id. The Midwest Solvent court also noted that the section immediately preceding 
section 7003 confers standing on private plaintiffs and that "the drafters of the Act would have been 
impelled by logic to organize the Act so as to place provisions relating to standing and jurisdiction in the 
same portion of the Act . . . .” Id. at 143-44. Finally, the court cited the absence of any indication in the 
legislative history that the section was meant to create liability. If Congress had intended such a result, the 
court believed, that intent would have been stated in the legislative history. Id. at 144.

43. 496 F. Supp. at 1133.
44. Id. at 1134 (“section 7003 does not itself establish standards for determining the lawfulness of the 

conduct”).
45. Id. at 1133.
46. Id. (citing United States v. Midwest Solvent Recovery, Inc., 484 F. Supp. at 144).
47. See notes 66-105 infra and accompanying text (discussing common law theories of liability for 

improper waste disposal); cf. note 42 supra (discussing Midwest Solvent court’s conclusion that because 
RCRA provisions only impose labeling and reporting requirements on generators, § 7003 no substitute for 
common law standards).

One commentator has suggested that a broad interpretation of language in other statutes similar to the 
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section does not impose liability on generators who dispose of their hazardous 
waste through third parties.

The legislative history of both the original RCRA and its subsequent 
amendments lends support to the narrow judicial construction of section 
7OO3’s intended scope. The legislative history of the original Act indicates 
that the drafters did not envision the section as doing more than authorizing 
the Administrator to seek judicial restraint of harmful disposal practices.* 48 
Moreover, a 1979 Senate report on amendments to the RCRA clearly 
indicates that the section 7003 provision authorizing relief against “any 
person . . . contributing” to an imminent hazard does not reach the 
nonnegligent generator.49 Considered together, both judicial interpretations 
and legislative history lead to the conclusion that the RCRA’s intended 
cradle-to-grave waste management system fails to regulate generators effec
tively. Neither the substantive liability standards promulgated under the 
RCRA nor those incorporated by section 7003 impose upon nonnegligent 
generators meaningful responsibility for the disposal of hazardous wastes.50

imminent and substantial hazard standard of section 7003 indicates that courts should grant injuctions 
under the RCRA liberally. Note, Allocating the Costs of Hazardous Waste Disposal, 94 Harv. L. Rev. 584, 
594-95 (1981). The Midwest Solvent and Solvents Recovery courts, however, held that the section itself 
creates no substantive duties. Thus, the commentator’s suggested approach does not comport with 
precedent.

48. See H.R. Rep. No. 1491, 94th Cong., 2d Sess. 69, reprinted in [1976] U.S. Code Cong. & Ad. 
News 6238, 6308 (section 7003 authorizes Administrator to seek injunction of dangerous handling, 
storage, or treatment of waste); S. Rep. No. 988, 94th Cong., 2d Sess. 16-17 (1976) (imminent hazard 
section enables Administrator to restrain disposal of wastes that create imminent and substantial hazard).

49. Id. The Senate Committee on Environment and Public Works explained that:

[a] company that generated hazardous waste might be someone “contributing to” an 
endangerment under Section 7003 even where someone else deposited the waste in an 
improper disposal site (similar to strict liability under common law), where the generator had 
knowledge of the illicit disposal or failed to exercise due care in selecting or instructing the 
entity actually conducting the disposal.

S. Rep. No. 172, 96th Cong., 1st Sess. 5 (1979) (emphasis added). Thus, the report suggests that when a 
generator lacks knowledge of illicit disposal practices or exercises due care in selecting a contractor, the 
generator does not “contribute” to a section 7003 endangerment.

In the same report, the Committee also proposed to delete the term “imminent” from the section, 
apparently reasoning that the term was unnecessary because the section incorporated a variety of common 
law standards. See id. (section 7003 essentially codification of common law public nuisance remedy). 
Although this proposal appears to confirm the Midwest Solvent and Solvents Recovery analysis of section 
7003, the report also states that the phrase “any person . . . contributing “should be construed more 
liberally than at common law. See id. (terms like “contributing to” disposal creating substantial 
endangerment meant to be more liberal than common law counterparts).

50. The EPA has acknowledged the ineffectiveness of the RCRA, and of section 7003 in particular. 
During his testimony before the Subcommittees on Environmental Pollution and Resource Protection of 
the Senate Committee on Environment & Public Works, Thomas C. Jorling, Assistant Administrator, 
Water and Waste Management, noted several specific deficiencies. Hazardous Waste Hearings, supra note 
3, (Part 4) at 43. Jorling stated that the RCRA focuses on present and future waste disposal, and thus fails 
to provide a remedy for past unsound practices. Id. According to Jorling, the EPA can exercise authority 
under Section 7003 only when the owner is identifiable, still in existence, and financially able to remedy the 
situation. Id. Moreover, the imminent and substantial endangerment test “can often be a difficult legal 
burden to carry," id., actions under the RCRA take a long time, and clean up efforts are delayed 
throughout the court battle. Id.

51. 42 U.S.C. §§ 7401-7642 (Supp. Ill 1979).
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Similarly, nonnegligent generators who do not themselves dispose of their 
own wastes escape the prohibitions of the Clean Air Act51 and the Federal 
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Water Pollution Control Act (FWPCA).52 The FWPCA imposes liability 
only on immediate sources of pollutants.53 The statute’s “emergency powers” 
provision, which authorizes the EP A to seek injunctions, is no broader.54 
Because the Clean Air Act’s primary purpose is the maintenance of air 
quality,55 the statute’s provisions address only pollutants that are emitted into 
the air.56 Consequently, the Act is inapplicable to hazardous waste forms that 
are disposed of in landfills or stockpiles.57 Thus, neither statute is suited for 
general use against the nonnegligent generator who hires another to dispose of 
hazardous wastes.

The Comprehensive Environmental Response, Compensation and Liability 
Act of 1980,58 commonly known as the “superfund,” represents Congress’ 
most recent attempt to provide a statutory solution to the hazardous waste 
problem. This legislation establishes a $1.6 billion fund to clean up im
properly disposed hazardous wastes, and permits the government to recover 
the clean-up-costs from the party that caused the damage.59 Although 
Congress enacted the superfund to remedy the recognized weaknesses of 
existing environmental legislation,60 the new legislation also fails to provide 
an adequate solution to the waste management crisis.

52. 33 U.S.C. §§ 1251-1376 (1976 & Supp. Ill 1979).
53. Section 1319 of the FWPCA gives the Administrator authority to enforce the various permit 

requirements of the Act. These permits enforce standards for discharges of pollutants from point-sources. 
See 33 U.S.C. §§ 1311, 1312, 1316-18, 1328, 1345 (1976 & Supp. Ill 1979) (creating effluent limitations, 
water quality standards, national standards, and permit system for disposal of sewage and sludge). Section 
1362(6) defines “pollutant” as specified wastes discharged into water. The statute defines the term 
“discharge of a pollutant” as discharges from “point-sources.” Id. § 1362(12). Point sources are “any 
discernible confined and discrete conveyance . . . from which pollutants are, or may be discharged ....” Id. 
§ 1362(14). Other portions of the Act that deal with specific forms of pollution similarly limit liability to 
dischargers and immediate sources. See id. § 1321 (discharges of oil or hazardous substances by “spilling, 
leaking, pumping, pouring, emitting, emptying or dumping”); id. § 1322 (requiring use of marine sanitation 
devices by vessels).

54 Section 1364(a) allows the Administrator to seek an injunction only “upon receipt of evidence that a 
pollution source or combination of sources is presenting an imminent and substantial endangerment ... to 
stop the discharge of pollutants . . . .” 33 U.S.C. § 1364(a) (1976 & Supp. Ill 1979) (emphasis added); see 
HR. Rep. No. 830, 95th Cong., 1st Sess. 108, reprinted in [1977] U.S. Code Cong. & Ad. News 4424, 
4482 (Clean Water Act conference report indicates provision available against “the owner or operator of 
the source of the discharge”).

55. See 42 U.S.C. § 7401 (Supp. Ill 1979) (protecting and enhancing air quality Congress’ purpose in 
passing Clean Air Act).

56. The Clean Air Act creates a scheme of national minimum air quality standards, enforced by state 
implementation plans. 42 U.S.C. §§ 7409-7410 (Supp. Ill 1979). The Act requires states to set specific 
emissions limitations but does not preclude additional regulation. Id. § 7410(2). Because it applies to “any 
person” the emergency power section conceivably might be used against generators of hazardous wastes. 
See H.R. Rep. No. 564, 95th Cong., 2nd Sess. 172-73, reprinted in [1977] U.S. Code Cong. & Ad. News 
1502, 1553 (broad authority for Administrator to issue emergency orders to any person whose action or 
inaction adversely affects public health).

57 Generally, hazardous wastes in the form of solids, sludge, slurries, and liquids are disposed of in 
landfills, stockpiles, or bodies of water. W. Rogers, Environmental Law § 6.10, at 689 (1977).

58. Pub. L. No. 96-510, 94 Stat. 2767.
59. 38 Cong. Q. Weekly Rep. 3509 (Dec. 6, 1980). Industry will finance approximately 87% of the 

fund through payment of taxes levied on the generation of hazardous chemicals. 11 Envir. Rep. (BNA) 
1097 (Nov. 28, 1980).

60. See 126 Cong. Rec. H9459-60 (daily ed. Sept. 23, 1980) (remarks of Reps. Florio & Dingell) (bill 
will remedy weaknesses in existing law); Hazardous Waste Hearings, supra note 3, (Part 1) at 96 (existing 
statutory provisions inadequate to solve environmental and social problems caused by improper hazardous
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This inadequacy is a consequence of the substantial modification that 
Congress made to the superfund bill between introduction and enactment. 
Faced with the impossibility of obtaining passage of the original superfund 
bill, supporters of the superfund legislation settled for enactment of a 
drastically scaled-down version of the bill.* 61 As a result, the superfund statute 
that Congress passed fails to provide a remedy for injuries to private 
plaintiffs62 who consequently have no alternative but to undertake suits for 
relief in private actions.63 Moreover, although the original Senate bill would 
have imposed strict liability for hazardous substance spills, the statute as 
enacted is silent on this subject.64 The congressional intent regarding strict 
liability is therefore ambiguous. Finally, the statute makes no provision for 

waste management) (statement of Thomas C. Jorling, Assistant Administrator, Water and Waste 
Management, EPA).

61. 38 Cong. Q. Weekly Rep. 3435 (Nov. 28, 1980); 126 Cong. Rec. S14,973 (daily ed. Nov. 24, 
1980) (vote on superfund bill is choice between compromise measure and no bill at all) (remarks of Sen. 
Mitchell); id. at S14.968 (final superfund bill represents sole compromise measure having any chance of 
enactment) (remarks of Sen. Stafford); 11 Envir. Rep. (BNA) 109 (Nov. 28, 1980) (final superfund bill 
compromise measure).

Senator Robert T. Stafford, a superfund supporter, admitted that the compromise “eliminate[d] 75 
percent of what we were seeking. ...” 11 Envir. Rep. (BNA) 1097 (Nov. 28, 1980). Senator Stafford 
viewed the superfund legislation that Congress finally passed as the only alternative to no statute at all. See 
126 Cong. Rec. S14.968 (daily ed. Nov. 24, 1980) (“at this time and in this place [the original bill] cannot 
be enacted. But this final compromise can ”) (remarks of Sen. Stafford). See also id. at S14.973 (“choice is 
between this compromise and no bill at all”) (remarks of Sen. Mitchell). As Representative Thomas J. 
Downey observed, the compromise was “the proverbial bird in the hand.” 38 Cong. Q. Weekly Rep. 
3509 (Dec. 6, 1980).

The compromise measure eliminated both a federal cause of action for injured plaintiffs, and joint and 
several liability; added a third-party defense; reduced the fund from $4.1 billion to $1.6 billion; eliminated 
all third party compensation; and established a limit on compensation for each incident of damage to 
natural resources. 126 Cong. Rec. S14,967-68 (daily ed. Nov. 24, 1980) (remarks of Sen. Stafford); id. at 
SI5,004 (remarks of Sen. Helms).

62. The superfund does not provide for out-of-pocket medical expenses to individuals; the statute 
permits third-party damages only in cases of injury to natural resources owned by federal or state 
governments. 11 Envir. Rep. (BNA) 1177 (Dec. 5, 1980); see 126 Cong. Rec. SI5,002 (daily ed. Nov. 24, 
1980) (compromise superfund fails to provide out-of-pocket medical expenses for individuals) (remarks of 
Sen. Williams); id. at S14.967 (compromise superfund eliminates virtually all third-party compensation, 
including payment of medical expenses to victims of waste releases) (remarks of Sen. Stafford); 38 Cong. 
Q. Weekly Rep. 3435 (Nov. 29, 1980) (deletion of medical expense payments “biggest concession” in 
compromise bill).

63. 38 Cong. Q. Weekly Rep. 3435 (Nov. 29, 1980) (because compromise deleted provision allowing 
victims to sue chemical firms in federal court, victims forced to continue to sue in state court). During the 
floor debate on the compromise bill, Senator Mitchell described the difficulties that attend private litigation 
in state court:

[PJrivate causes of action are agonizingly slow and inordinately expensive. It takes years, 
many years, and dollars, many thousands of dollars, to pursue one of these cases to a final 
determination through the courts. Those who discharge wastes know this, and the conse
quence is legal guerrilla warfare in which the objective is to force the other party to settle 
early.

126 Cong. Rec. SI4,974 (daily ed. Nov. 24, 1980).
64. See 38 Cong Q. Weekly Rep. 3436 (Nov. 29, 1980) (although original Senate bill called for strict

liability, compromise statute does not); 126 Cong. Rec. Hl 1,787 (daily ed. Dec. 3, 1980) (liability 
provision of compromise bill does not include term “strict liability”) (remarks of Rep. Florio); cf. id. at 
Hl 1,790 (compromise inexcusably vague in terms of identifying who should be liable and for what) 
(remarks of Rep. Broyhill).

x ______ _ vzx xwp. Ukjy IIIII7.
, ______ ~ V» xxvp*. mi uy 111117.
x ______v* iwy. mi wy 111117.
v _____ kz* xxvp. ui \jy 111kkj.
x _______ vz> xwp. mi uy 111117.
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joint and several liability among generators, transporters, and disposal site 
operators65—yet another major modification of the original Senate superfund 
bill.

Thus, the superfund statute perpetuates the inadequacies of previous 
environmental legislation. Neither the superfund nor the other modern 
environmental statutes place the costs of waste management squarely upon 
those who need the financial incentive to oversee and to ensure proper 
hazardous waste disposal. An examination of common law liability theories 
reveals that they, too, are ineffective in encouraging proper hazardous waste 
disposal.

B. COMMON LAW LIABILITY

Although common law tort actions may assist some plaintiffs in specific 
circumstances, these remedies do not fill the vacuum left by the failure of 
modern environmental legislation to impose liability upon nonnegligent 
generators for improper hazardous waste disposal.66 Although private liti
gants may bring actions against generators based on theories of trespass, 
negligence, nuisance, or strict liability,67 common law liability rules generally

65. 11 Envir. Rep. (BNA) 1097 (Nov. 28, 1980); see 126Cong. Rec. Hl 1,787 (daily ed. Dec. 3, 1980) 
(Part II) (liability provision of compromise bill does not include terms “joint and several liability”) 
(remarks of Rep. Florio); id. at S15.004 (daily ed. Nov. 24, 1980) (all references to joint and several liability 
deleted from compromise bill) (remarks of Sen. Helms); id. at S 14,967 (term “joint and several liability” 
omitted from compromise superfund) (remarks of Sen. Stafford).

66. The major federal antipollution statutes do not preempt common law nuisance suits. See Federal 
Water Pollution Control Act § 505(e), 33 U.S.C. § 1365(e) (1976) (section does not restrict any personal 
common law right); Resource Conservation and Recovery Act § 7002(f), 42 U.S.C. § 6972(f) (1976) 
(same); Clean Air Act § 304(e), 42 U.S.C. § 7604(e) (Supp. Ill 1979) (same).

In Illinois v. City of Milwaukee, the Supreme Court held that the Clean Water Act does not preempt 
nuisance suits under federal common law. 406 U.S. 91, 107 (1972); accord, Scott v. United States Steel 
Corp., 356 F. Supp. 556, 559 (N.D. Ill. 1973) (common law nuisance action not precluded by FWPCA); cf. 
United States v. IraS. Bushey & Sons, Inc., 346 F. Supp. 145, 150(D. Vt. 1972) (common law nuisance not 
preempted by FWPCA, Rivers and Harbors Act of 1899, or any other federal legislation), aff d mem., 487 
F.2d 1393 (2d Cir. 1973), cert, denied, 417 U.S. 976 (1974).

Justice Douglas, writing for the majority in City of Milwaukee, expressly stated, however, that “new 
federal laws and new federal regulations may in time pre-empt the federal common law of nuisance.” 406 
U.S. at 107. This term the City of Milwaukee case returns to the Court for argument on whether federal 
enactments since 1971 have preempted the federal common law of nuisance. See 49 U.S.L.W. 3093 (U.S. 
Aug. 26, 1980) (issue before the Supreme Court whether Congress intended statutes to create uniformity 
and control federal common law).

67. Suits to enjoin improper disposal also may be based on public nuisance theory. See generally 
Restatement (Second) of Torts ch. 40, Introductory Note (1979). Dean Prosser suggested that a 
public nuisance theory of liability encompasses only acts that constitute common law or statutory crimes. 
W. Prosser, Handbook of the Law of Torts § 88, at 586 (4th ed. 1971). The Restatement, however, 
does not so limit the concept. See Restatement (Second) of Torts § 821(B), Comment d (1977) 
(notion that only conduct proscribed as criminal may be treated as public nuisance too restrictive).

Were enough public nuisance suits successful, they might deter improper disposal practices. Note, supra 
note 47, at 593-96. Public nuisance actions may prove especially effective in states such as Minnesota and 
Massachusetts where the violation of a pollution statute raisies a presumption of irreparable harm. See 
Mass. Ann. Laws ch. 21C, § 10 (Michie/Law. Co-op 1980) (any violation of hazardous waste 
management statute presumed to constitute irreparable harm); Minn. Stat. Ann. § 115.071(4) (West 
1977) (any violation of water pollution statute constitutes public nuisance). On the other hand, courts are 
slow to find a public nuisance when the defendant has complied with detailed administrative regulations. 
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“are proven losers”* 68 in encouraging the proper disposal of hazardous waste. 
Apparently recognizing that the common law is ineffective in this area, the 
Government does not state any claim based on tort liability in Petro 
Processors.

Restatement (Second) of Torts § 82IB. Comment f (1977). Even when a defendant has violated laws 
regulating disposal practices, courts may find no public nuisance resulted from the violation. See 
Department of Environmental Quality v. Chemical Waste Storage and Disposition, Inc., 19 Or. App. 712, 
719, 528 P.2d 1076, 1081 (Ct. App. 1974) (hazardous waste disposal site not public nuisance although 
operated in violation of state environmental laws). Should the scope of federal common law be narrowed, 
the current proliferation of public nuisance actions by the federal government will be halted. Cf. Note, 
supra note 47, at 593 & n.42 (RCRA may preempt federal common law, thereby eliminating public 
nuisance, government’s principal alternative liability theory).

Despite their apparent usefulness against ongoing improper practices, public nuisance actions present 
many of the same practical and legal burdens that private litigants face when they sue to recover for the 
consequences of past improper dumping. See notes 75-105 infra and accompanying text (discussing 
difficulties plaintiffs encounter in maintaining private nuisance and other common law actions).

68. W. Rogers, supra note 57, § 6.10, at 694 (1977); see Pfennigstorf, Environment, Damages, and 
Compensation, 1979 Am. B. Foundation Research J. 347, 353 (private common law actions not viable 
alternative to administrative controls); Note, supra note 47, at 589 (private tort actions for compensation 
not deterrent to improper disposal).

69. See generally Comment, Love Canal: Common Law Approaches to a Modern Tragedy, 11 Envt’l L. 
133 (1981) [hereinafter Comment, Love Canal] ; Comment, A Private Nuisance Approach to Hazardous 
Waste Disposal Sites, 7 Ohio N.U.L. Rev. 86 (1980) [hereinafter Comment, A Private Nuisance Approach].

70. At minimum a plaintiff must demonstrate a relation between the harm suffered and the defendant’s 
act or omission. The need to show proximate cause may further limit the plaintiffs ability to prove cause- 
in-fact. See generally W. Prosser, supra note 67, § 41, at 236-37. Because foreseeability is a requirement of 
proximate cause, generators may not be liable for dumping chemicals that are not believed harmful to 
human beings. Pfennigstorf, supra note 68, at 372.

71. See W. Prosser, supra note 67, § 41, at 236 (proof that act or omission reasonably connected to 
damage is essential element of tort). Courts generally measure causation under either the but-for or 
substantial-factor test. Id. at 238-40; cf. Note, supra note 47, at 592 n.37 (rigid application of “more likely 
than not” rule might require plaintiff to show greater than 50% chance that defendant’s conduct caused 
plaintiffs injury). An inroad upon the substantial-factor rule may be emerging from suits to enjoin on
going hazardous practices. See Reserve Mining Co. v. EPA, 514 F.2d 492, 520 (8th Cir. 1975) 
(contaminant should be removed when exposure to public involves some health risk; statutory and 
common law violated), modified. 529 F.2d 181 (8th Cir. 1976).

72. See P. Bauman, Proving Causation-In-Fact For Environmental Disease Recovery: Questions of 
Science, Questions of Policy, at 12(May 16, 1980) (unpublished J.D. paper, copy on file at Georgetown Law 
Journal) (scientific proof based on statistical associations derived from observation of or experiments with 
populations). Bauman explains that because of the many variables associated with disease, epidemiology 
“generally requires a whole body of information, derived from many studies, ‘to make alternative 
explanations of the association in any one data set unlikely.’” Id. at 15 (footnote omitted). Furthermore, 
except for some rare diseases, it is usually impossible “to pinpoint one agent as the ‘culprit’.” Id. at 23; cf 
Office of the Secretary, U.S. Dep’t. of Health, Educ., and Welfare, Interagency Task 
Force on the Health Effects of Ionizing Radiation, Report of the Work Group on Care 
and Benefits 6 (June, 1979) (relation of particular illness to radiation exposure can be stated only in 
probabilities because conclusive diagnosis essentially impossible); Epstein, Scientists in the Courtroom in 
Environmental Proceedings: Problems of Expert Testimony, ALI-ABA Course of Study Materials, 
Environmental Law 463, 469 (Feb. 12-14, 1981) (causation must be expressed in terms of probabilities 
and statistics; absolute terms impossible because most chronic diseases and cancers have no single cause), 

anu statistics; absolute terms impossible becau
auu statistics; absolute terms impossible becau 
auu statistics; absolute terms impossible becau 
auu statistics; absolute terms impossible becau 
auu statistics; absolute terms impossible becau

Although commentators have advanced plausible arguments supporting 
nuisance, negligence, and strict liability theories of generator liability in 
situations like the Love Canal disaster,69 all tort plaintiffs face the difficulty 
and expense of proving legal causation between a generator’s act or omission 
and the harmful consequence alleged.70 In toxic chemical cases, legal 
causation is difficult to prove because the law tends to demand cause-in-fact,71 
whereas scientific proof invariably takes the form of statistical probabilities.72 
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As a practical matter, compiling the statistics necessary to prove causation is 
difficult and requires extensive use of experts.73 Moreover, the increased 
expenses that necessarily accompany the retention of experts may deter many 
potential plaintiffs from suing. The possible temporal and geographic remote
ness of the improper disposal from the subsequent injury only increases the 
plaintiff’s difficulties in furnishing the necessary scientific proof.74 Finally, by 
the time the potential plaintiff amasses sufficient proof that hazardous wastes 
are indeed the source of his injury, the potential defendants may be 
unidentifiable, may have moved outside the forum court’sjurisdictional reach, 
or may have ceased doing business.

The very nature of some common law legal theories further limits the types 
of potential plaintiffs who might bring tort actions against generators. 
Trespass and private nuisance actions, which protect interests in land, may 
not be brought by injured parties who lack a possessory interest in property 
affected by the hazardous wastes.75 In negligence actions, a plaintiff first must 
establish that the generator’s failure to exercise reasonable care led to the 
claimed injury,76 and then must overcome the generator’s probable defense 
that the state of the art at the time of the alleged act or omission was such that 
no greater care could have been exercised.77 Under any theory the plaintiff 
may also be required to prove that the generator should be held vicariously 
liable for the harmful disposal practices of a transporter or disposal facility.78

73. Cf. Epstein, supra note 72, at 472 (establishing causal associations between exposure and disease 
necessarily requires toxicological studies involving causal agent); id. at 466 (toxic substances tort suits 
require “exposure,” “descriptive,” and “causal” experts).

74. Cf. Bauman, supra note 72, at 10 (latency period between exposure and clinical disease one of most 
significant barriers to establishing causation); Soble, A Proposal for the Administrative Compensation of 
Victims of Toxic Substance Pollution: A Model Act, 14 Harv. J. Legis. 683, 706 (1977) (to prove legal 
causation plaintiff must, with scientific evidence, isolate harmful substance, trace its path, and show 
etiology of harmful substance).

The long latency period for many chemically-related diseases may present statute of limitations 
difficulties to plaintiffs in states where the statutory period runs from the date of injury rather than from 
the date when the injury is discovered. See generally Comment, Love Canal, supra note 69, at 146-53 
(consequences of New York’s three-year statute of limitations on Love Canal litigation).

75. See W. Prosser, supra note 67, § 13, at 69 (owner not in possession of property cannot maintain 
trespass action); id. § 89, at 593-94 (generally, one lacking property interest in affected property cannot 
maintain private nuisance action). Of course, to maintain a public nuisance action an appropriate plaintiff 
need only show that the alleged nuisance affects an interest common to the general public. Id. § 88, at 583- 
85.

76. Id. § 30, at 143.
77. For a discussion of this defense in the context of Love Canal, see Comment, Love Canal, supra note 

69, at 153-56. The defendant may also argue that by complying with official standards he met his duty of 
care. Cf. W. Prosser, supra note 67, § 36, at 203-04 (court need not accept compliance with statute as 
proof of due care). Courts may find these arguments persuasive once the permanent RCRA standards are 
in effect, because a defendant reasonably might contend that the standards were designed to prevent 
foreseeable harm. See note 33 supra (discussing gradual phase-in of RCRA standards).

78. At common law, an employer ordinarily is not liable for offenses committed by an independent 
contractor in the course of performing contractual duties. See Restatement (Second) of Torts § 409 
(1977) (generally, employer of independent contractor not liable for physical harm caused by contractor or 
contractor’s servants); W. Prosser, supra note 67, § 71, at 468 (because employer has no actual right to 
control manner in which work performed, contractor should bear risk). Generally, however, when the 
work contracted involves a peculiar risk or danger, or when the employer has a special duty to take 
precautions, the employer may be held liable for harm caused by the contractor’s acts or omissions. See, 
e.g., Restatement (Second) of Torts § 416 (1977) (employer liable for physical harm caused by
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The concepts of nuisance and strict liability can be utilized to circumvent 
the need to prove failure of due care.* 79 Yet because these theories often are 
used to allocate costs of socially beneficial activities,80 both theories grant 
substantial discretion to the court.81 The potential outcome of such judicial 
discretion can be discussed in the context of strict liability claims because 
proof of private nuisance without intent or negligence involves substantially 
similar considerations.82

contractor’s failure to exercise reasonable care when employer should have recognized work likely to create 
peculiar risk of physical harm); id. § 424 (employer liable for contractor’s failure to take precautions 
required of employer by statute or regulations); id. § 427 (employer liable for physical harm caused by 
contractor’s failure to take reasonable precautions against special danger that employer should know 
inherent in or normal to work); id. § 427A (employer liable to same extent as contractor for physical harm 
caused by activity employer has reason to believe is inherently dangerous). The employer also must use 
reasonable care in selecting a contractor. Id. § 411.

Theories of vicarious liability, except for those applying to abnormally dangerous activities, require both 
a showing of negligence on the part of the contractor and a showing that the employer had reason to know 
of the danger. See Curry Coal v. Antoni, 459 Pa. 114, 119-20, 266 A. 2d 678, 681 (1970) (steel company not 
liable under Restatement § 416 or § 427B for damage from company’s sludge dumped by landfill operator 
because company had no reason to know of danger and plaintiff failed to show lack of due care). In the case 
of abnormally dangerous activity, the employer must have reason to know of the inherent danger. See notes 
90-105 infra and accompanying text (discussing considerations relevant to determining whether activity 
abnormally dangerous).

Alternatively, manufacturers of toxic chemicals may be liable under products liability theories. See 
Amended Complaint, United States v. Outboard Marine Co., No. 78-C-1004 (N.D. Ill., filed July 22, 1980) 
(complaint alleging products liability cause of action) (copy on file at Georgetown Law Journal). In 
Outboard Marine the Government originally filed a multiple count claim against Outboard Marine for 
improper discharge of PCB fluids into Lake Michigan. Outboard Marine impleaded Monsanto Company, 
which sold it the PCB, and in July, 1980 the Government amended the complaint to include Monsanto as a 
defendant. The Government charges Monsanto with, inter alia, trespass and nuisance because although 
Monsanto knew or should have known that Outboard Marine was discharging PCB, Monsanto failed to 
act effectively to stop the discharge. Amended Complaint at KU 30-34. Because Monsanto sold the PCB 
fluids to Outboard Marine the Government’s theory apparently is one of products liability rather than 
vicarious liability. See generally Note, Strict Liability for Generators, Transporters, and Disposers of 
Hazardous Wastes, 64 Minn. L. Rev. 949, 977-85 (1980) (products liability theory may be applied in 
context of hazardous wastes). As of April 8, 1981, Monsanto had not moved to dismiss the complaint.

79. To prove nuisance in a private action the plaintiff must show that the interference with the 
plaintiffs interest is either intentional and unreasonable or unintentional but otherwise actionable. 
Restatement (Second) of Torts § 822 (1977). To be otherwise actionable, the interference must be 
caused by negligent or reckless conduct, or by an abnormally dangerous activity. Id. An “abnormally 
dangerous” activity is a prerequisite for strict liability under the Restatement. Restatement (Second) of 
Torts § 519 (1977). The concept of strict liability is based on the court’s evaluation of the risk and the 
value of the activity, and involves no consideration of scienter. See notes 90-92 infra and accompanying text 
(discussing criteria for determining whether activity is abnormally dangerous). See also Note, supra note 
78, at 969 (strict liability most logical basis for generator liability).

80. See Restatement (Second) of Torts § 519, Comment d (1977) (strict liability reflects legal 
policy of imposing liability upon one who, for own purposes, creates abnormal risk of harm to neighbor; 
enterprise required to "pay its way”); id. § 822, Comment k (enterprise required to “pay its way”).

81. To determine what constitutes an abnormally dangerous activity courts must balance the risk, 
location, and value of the activity to the community as a whole. See notes 90-105 infra and accompanying 
text (discussing Restatement criteria). If a plaintiff seeks to enjoin an activity under a nuisance theory, 
courts will balance the harm to the plaintiff against the potential harm to the defendant likely to result from 
an injunction. See note 103 infra (discussing cases).

82. When nuisance is not based on theories of intentional invasion, negligence, or recklessness, the 
action requires a showing that the activity that caused or is causing the nuisance is “abnormally 
dangerous.” See note 79 supra (discussing elements plaintiff must prove in nuisance action). This is the 
same showing required to support a claim based upon strict liability. Id.; see Restatement (Second) of 

Mine snowing required to support a claim base.
Mine snowing required to support a claim basei 
Mine snowing required to support a claim basei 
same snowing required to support a claim basei 
Mine snowing required to support a claim base.
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The two major theories of strict liability applied by courts today are the 
rule of Rylands v. Fletcher^ and the rule presented in the Second Restatement 
of Torts.™ Under Rylands, a plaintiff must prove that the defendant’s activity 
was abnormal and inappropriate for the area in which it was carried on.83 84 85 The 
Restatement requires the court to evaluate the defendant’s activity in light of 
the appropriateness of the activity’s location, the possibility of eliminating 
risk through the exercise of reasonable care, and the economic value of the 
defendant’s activity to the community.86 Under either rule, courts often 
decline to impose strict liability.

Torts § 822, Comment k (1977) (balancing in nuisance case similar to considerations outlined for strict 
liability).

83. L.R. 3 H.L. 330 (1868). In Rylands the defendant mill owners constructed a reservoir on their land. 
The stored water escaped into an abandoned mine shaft beneath the reservoir, and subsequently flooded 
the plaintiff's adjoining mine. The defendants were unaware of the presence of the abandoned shaft. The 
House of Lords affirmed the initial verdict for the plaintiff on a principle of strict liability for a 
“nonnatural” use of land. Id. at 338; see W. Prosser, supra note 67, § 78, at 505 (describing progress of 
case through English courts). The Rylands doctrine has been successfully used to restrict hazardous 
activities. See W. Prosser, supra, § 78, at 509-10 (Rylands doctrine of strict liability invoked against 
factories emitting noxious gas and companies storing inflammable liquids in populated area).

84. Restatement (Second) of Torts § 519 (1977); see Restatement of Torts § 519 (1938) 
(imposing strict liability for “ultrahazardous” activity).

85. W. Prosser, supra note 67, § 78, at 505-06; Note, supra note 78, at 970.
86. Restatement (Second) of Torts § 520 (1977).
87. Rylands v. Fletcher, L.R. 3 H.L. 330, 338 (1868).
88. Id.; see W. Prosser, supra note 67, § 78, at 505-06 (Rylands principle applies only to nonnatural 

use of land; emphasis on abnormal and inappropriate character of activity to specific location); Note, supra 
note 78, at 970 (major limitation on Rylands doctrine is requirement that activity be nonnatural).

89. Compare Fritz v. E.I. duPont de Nemours & Co., 45 Del. 427, 437-38, 75 A.2d 256, 261 (1950) (no 
strict liability for injury caused by release of chlorine gas in industrial area because presence of gas not 
unusual) and Turner v. Big Lake Oil Co., 128 Tex. 155, 165-66, 96 S.W.2d 221, 226 (1936) (salt water basin 
not nonnatural use of land in Texas because necessary to oil production; no strict liability for injury caused 
by escape of salt water) with Cities Service Co. v. State, 312 So. 2d 799, 803 (Fla. Dist. Ct. App. 1975) 
(strict liability for dam break spilling one billion gallons of phosphate slime and killing countless fish) and 
McLane v. Northwest Natural Gas Co., 255 Or. 324, 328, 467 P.2d 635, 637 (1970) (storage of vaporous 
natural gas abnormally dangerous activity as a matter of law).

90. Restatement (Second) of Torts § 519 (1977).
91. W. Rogers, supra note 57, § 2.14, at 158.
92. The criteria are:

(a) existence of high degree of risk of some harm to the person, land, or chattels of others;
(b) likelihood that the harm that results from it will be great;

Ry la nds imposes liability for the consequences of activities that involve a 
“nonnatural use” of land.87 The decision, however, furnishes little guidance 
for determining what types of activities are nonnatural uses; the opinion states 
only that nonnatural uses are “inappropriate and abnormal.”88 As a result, 
courts applying the Rylands rule have reached inconsistent results.89 Essen
tially, a court’s determination of the appropriateness or inappropriateness of 
an activity often depends upon the court’s reaction to the specific facts of each 
case.

The Restatement imposes strict liability upon defendants for “abnormally 
dangerous” activities.90 The determination of abnormal danger is a question 
of law91 and the Restatement sets forth six criteria a court must weigh in 
identifying this type of activity.92 Thus, the Restatement rule, unlike Rylands, 
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provides the court with specific standards by which to measure a defendant’s 
conduct. The existence of such criteria initially might appear to benefit 
plaintiffs and defendants equally by simply facilitating more principled 
decisionmaking. Nevertheless, three of the six Restatement criteria tend to 
favor the defendant in a strict liability action for improper hazardous waste 
disposal.

The first such criterion is that requiring the court to consider the 
appropriateness of the defendant’s activity for the location in which it is 
undertaken.93 Because the “appropriateness” standard is as amorphous as the 
Rylands “nonnatural use” test, the Restatement criterion does not represent a 
significant advance over Rylands. As with Rylands, a court’s perception of 
appropriateness will depend upon the court’s reaction to the facts of each 
case. Vesting such discretion in the trial court may work against the plaintiff, 
especially when the defendant-generator carries on its activities in an area 
where other hazardous waste generators also operate.94

(c) inability to eliminate the risk by the exercise of reasonable care;
(d) extent to which the activity is not a matter of common usage;
(e) inappropriateness of the activity to the place where it is carried on; and
(f) extent to which its value to the community is outweighed by its dangerous attributes.

Restatement (Second) of Torts § 520 (1977). Of the six criteria, (a), (b), and (d) are the most general 
and obvious. By definition, hazardous waste disposal involves a high risk of great injury, and is not a matter 
of common usage.

93. Id. § 520(e).
94. One observer has argued that under the principles of Turner v. Big Lake Oil Co., 128 Tex. 155, 96 

S.W.2d 221 (1936), strict liability for hazardous waste discharges may be inappropriate in the large number 
of cases in which disposal occurs in an area near large-scale chemical manufacturing or other industrial 
activity. The observer maintains that a court should not find such activity abnormal or inappropriate in 
these contexts. Note, supra note 78, at 970.

95. Restatement (Second) of Torts § 520(c) (1977).
96. 364 So. 2d 604 (La. Ct. App. 1978), cert, denied, 366 So. 2d 575 (La. 1979).
97. Id. at 607.
98. Id.
99. See Hazardous Waste Hearings, supra note 3, (Part 1) at 83 (EPA studies show landfills are safe 

disposal sites); id. at 83-84 (illicit dumping, improper storage, and faulty design account for great majority 
of improper disposal incidents).

100. The new RCRA regulatory scheme, for example, requires disposal site operators to comply with 
federal standards governing safety measures, emergency procedures, employee training, and financial 
management. Costle & Beck, supra note 2, at 428. All facilities require permits based on modem disposal 
technology. Id.; see 45 Fed. Reg. 33,417-513 (1980) (consolidated state and federal regulations). Moreover, 

uwuuoiogy. ta.; see 45 Fed. Reg. 33,417-513 (
wviiuoiugy. ia., see 45 Fed. Reg. 33,417-513 (
Lwiuioiogy. ia.; see 45 Fed. Reg. 33,417-513 (
wvnuuiogy. ia.; see 45 Fed. Reg. 33,417-513 (
wviiuuiogy. ia.; see 45 Fed. Reg. 33,417-513 ( 

A second Restatement criterion that may work to the defendant’s ad
vantage is the requirement that the court evaluate the defendant’s ability to 
eliminate the risk of his activity through the exercise of reasonable care.95 In 
only one case involving hazardous waste disposal, Ewell v. Petro Processors of 
Louisiana, Inc.,96 has a court applied this criterion. After noting the absence 
of evidence suggesting that waste disposal work “cannot be done safely,”97 the 
Ewell court held that hazardous waste disposal was neither inherently nor 
intrinsically dangerous.98 The Ewell decision is well supported. EPA studies, 
for instance, show that improper disposal results almost exclusively from 
inferior design, construction, and maintenance of disposal sites.99 Moreover, 
the RCRA regulations rest on the premise that careful administrative 
supervision, coupled with implementation of existing technology, can ensure 
safe waste disposal.100 Because the risk can be eliminated by the exercise of 
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due care, disposal of hazardous waste should not be deemed abnormally 
dangerous under this Restatement criterion.101

the EPA can close any facility that fails to meet these standards. See Costle & Beck, supra note 2, at 428 
(facilities failing to meet RCRA standards will not be permitted to commence or continue operations).

101. See Restatement (Second) of Torts § 520(c) (1977) (activity abnormally dangerous if risk 
cannot be eliminated by exercise of reasonable care).

102. Id. § 520(f).
103. For example, the Eighth Circuit in Reserve Mining Co. v. EPA found that the company’s discharges 

into the air and water posed a danger that justified judicial action of a preventative nature. 514 F.2d 492, 
535 (8th Cir. 1975), modified. 529 F.2d 181 (8th Cir. 1976). Recognizing that a “proper balance” must be 
struck between the benefits conferred and hazards created by the industry, the court modified the trial 
court’s injunction to allow the company time to develop disposal facilities. Id. at 538-39. The Reserve 
Mining court explained that an "immediate injunction cannot be justified in striking a balance between 
unpredictable health effects and the clearly predictable social and economic consequences that would 
follow the plant closing.” Id. at 536; see United States v. Vertac Chem. Corp., 489 F. Supp. 870, 887 (E.D. 
Ark. 1980) (remedial order limited to clean up activity when facility that improperly disposed of toxic 
wastes employs 75 people and produces herbicide of great value to the state); Boomer v. Atlantic Cement 
Co., 26 N.Y.2d 219, 225, 228, 257 N.E.2d 870, 873, 875, 309 N.Y.S.2d 312, 316, 319 (1970) (balancing 
plaintiff’s damages of $185,000 against $45 million investment in cement plant and jobs of 300 employees; 
no injunction if defendant pays damages); Comment, Groundwater Pollution in the Western States—Private 
Remedies and Federal and State Legislation, 8 Land & Water L. Rev. 537, 539 (1973) (current law 
balances utility of conduct against gravity of harm in groundwater pollution cases).

At least one court, however, has refused to engage in the type of balancing that the Restatement 
recommends. In Village of Wilsonville v. SCA Services, Inc., an Illinois appellate court affirmed the trial 
court’s injunction against a chemical hazardous wastes landfill. 77 III. App. 3d 618, 638-39, 396 N.E.2d 
552, 565-66 (App. Ct. 1979). The appellate court admitted that the “most perplexing” aspect of the case 
was the “undeniable need” for hazardous waste disposal facilities. Id. at 636, 396 N.E.2d at 564. The 
landfill enjoined was licensed by the state environmental protection agency and,as amicuscuriae, the EPA 
requested that the court consider both the need for the facility and its location in determining which was 
the best site for waste disposal in the area. Id. Nevertheless, the court concluded that:

[W]e consider the extremely serious nature of the possible harm foreseen by the court to 
override the fact that it is remote. We deem this same factor to also justify the court’s refusal 
to balance the harms and the benefits. . . . Here, under the theory of the commentary of the 
Restatement (Second) of Torts, the severity of the danger was so great that it did not need to 
be imminent.

Id. at 638, 396 N.E.2d at 565. The court’s language suggests confusion between the elements balanced to 
determine whether injunctive relief is appropriate—gravity versus imminence—and those relevant to 
determining whether an activity is abnormally dangerous—utility versus potential harm.

The third Restatement criterion that may favor the defendant requires the 
court to ascertain the extent to which the risks created by the activity 
outweigh the value of the activity to the community.102 In suits to enjoin 
discharges of industrial pollution, courts have carefully considered the 
potential adverse social and economic effects of plant closings and have 
attempted to accommodate these conflicting interests while fashioning injunc
tive remedies.103 Although final determinations will depend upon the unique 
facts of each case, courts may be unwilling to impose strict liability when the 
activity alleged to be “abnormally dangerous” also confers substantial 
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economic benefits upon the community.104 As one court has suggested, such 
broad policy decisions are better left to the legislative branch.105

104. Imposing strict liability for unavoidable harm may indirectly affect a community adversely by 
leading area businesses to avoid useful, but dangerous activities. See note 103 supra (courts consider social 
and economic benefits to community of “dangerous” industry). Strict liability judgments may render an 
industry unprofitable or uninsurable. Congress has addressed the shipping industry’s problem in this 
regard by setting a ceiling on maritime pollutors’ liability under the FWPCA. 33 U.S.C. § 1321(f) (1976 & 
Supp. Ill 1979); see Pfennigstorf, supra note 68, at 412 (limitation on shipowners’ liability motivated by 
perceived limitations of maritime insurance market).

105. See Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 223, 257 N.E.2d 870, 871, 309 N.Y.S.2d 312, 
314-15 (1970) (judiciary ill-equipped to implement broad public policy for elimination of pollution).

106. See note 19 supra (for purposes of this note, term “Refuse Act” refers only to section 13 of Rivers 
and Harbors Act of 1899).

107. 33 U.S.C. § 407 (1976); see Rogers, Industrial Water Pollution and the Refuse Act: A Second 
Chance for Water Quality, 119 U. Pa. L. Rev. 761, 766 (1970) (statute’s “humble specifics are almost an 
insult to the sophisticated wastes of modern technology”) [hereinafter Rogers, Industrial Water Pollution],

108. The sudden importance of the Refuse Act prompted one legal writer to dub it “that sparkling 
innovation in antipollution legislation of the McKinley Administration.” Druley, The Refuse Act, 2 Envir. 
Rep. (BNA)—Monograph No. 11 (Revised), at 1 (Sept. 13, 1974) (quoting Timothy Atkeson, General 
Counsel, Council on Environmental Quality).

109. See Proceedings: Refuse Act of 1899—Will It Curb Industrial Wastes?, 30 Fed. B.J. 327, 328 
(1971) (remarks of Shiro Kashiwa, Assistant Attorney General, Department of Justice) (before 1970, 
government usually applied Refuse Act to discharges that impeded navigation) [hereinafter Proceedings]; 1 
Envir. Rep. (BNA) 288 (July 17, 1970) (reprinting “Justice Department Guidelines for Litigation Under 
the Refuse Act”) (government policy to avoid use of Refuse Act as pollution abatement statute).

110. See A. Kneese & C. Schultze, Pollution, Prices, and Public Policy 30 (1975) (Refuse Act 
“virtually unenforced” until 1970); Comment, supra note 19, at 483 (in early 1970’s Refuse Act “promising 
candidate for most obscure statutory provision of federal law”).

111. 384 U.S. 224 (1966).
112. Id. at 229-30.
113. Many commentators viewed the revival of the Refuse Act as providing a potent environmental
113. Many commentators viewed the rev,
113. Many commentators viewed the rev,
113. Many commentators viewed the rev,
113. Many commentators viewed the r#*vi
113. Many commentators viewed the rev,

II. The Refuse Act

In contrast to modem environmental legislation, the statutory language of 
the Refuse Act106 is simple: it prohibits the discharge of “any refuse matter of 
any kind or description whatever” into a navigable water 107 The federal 
government rediscovered this sweeping prohibition in the early 1970’s.108 The 
statute’s broad language and practical success combine to make the Refuse 
Act attractive to prosecutors seeking to curb improper waste disposal. This 
attraction is understandable given the ineffectiveness of the common law and 
modem statutory alternatives. This superficial allure, however, may conceal 
serious issues inherent in applying an 1899 statute to problems of the 1980’s.

The Refuse Act traveled a unique path to reach its present place in the 
federal environmental regulatory scheme. For more than sixty years the 
government invoked the Act only against defendants whose discharges 
impeded navigation.109 As a result, the statute played virtually no role in 
water pollution control until 1966.110 Then, in United States v. Standard Oil 
Co.,111 the Supreme Court rejected this traditional interpretation and applied 
the Refuse Act to an accidental discharge of aviation fuel that did not 
obstruct navigation.112 The Court’s decision opened the way for the successful 
use of the Refuse Act as a powerful weapon against industrial water 
polluters.113
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President Nixon’s decision to implement a Refuse Act permit program as 
the government’s primary water pollution control device marked the peak of 
this revival.114 The government, for instance, successfully used the Act during 
the early 1970’s to alleviate the “mercury crisis.”115 Although 1972 amend
ments to the FWPCA terminated the permit system initiated by President 
Nixon,116 the Refuse Act remains viable because subsequent federal water 
pollution control legislation has neither superseded nor preempted the Act’s 
provisions.117

protection statute. See, e.g., Tripp & Hall, Federal Enforcement Under the Refuse Act of 1899, 35 Alb. L. 
Rev. 60, 72 (1970) (Supreme Court should apply Act’s prohibition broadly); Rogers, Industrial Water 
Pollution, supra note 107, at 762 (aggressive enforcement of Refuse Act offers second chance to achieve 
water quality); Note, The Refuse Act of 1899: Its Scope and Role in Control of Water Pollution, 58 Calif L. 
Rev. 1444, 1473 (1970) (Refuse Act contributes to comprehensive and effective water pollution control); 
Note, The Refuse Act of 1899: New Tasks for an Old Law, 22 Hastings L.J. 782, 803-04 (1971) (Refuse 
Act one of few means of achieving timely and effective water pollution control). Representative Henry S. 
Reuss aided revival of the Refuse Act considerably by persistently challenging the Department of Justice’s 
policy of using the Act as a mere supplement to the FWPCA. See 1 Envir. Rep. (BNA) 138 (June 12, 
1970) (correspondence between Rep. Reuss and Department of Justice officials); id. at 489 (Sept. 4, 1970) 
(Rep. Reuss filed private action under Refuse Act against four alleged industrial polluters).

114. See Exec. Order No. 11,574, 35 Fed. Reg. 19,627 (1970) (superseded by Federal Water Pollution 
Control Act Amendment of 1972, § 402(a)(5), 33 U.S.C. § 1342(a)(5) (1976 & Supp. Ill 1979). The Army 
Corps of Engineers proposed regulations for the permit program one week after the executive order, 35 
Fed. Reg. 20,005 (1970), and the Corps issued final regulations in 1971. 33 C.F.R. § 209.131 (1971).

115. See Druley, supra note 108, at 1 (EPA estimates show government enforcement actions under 
Refuse Act resulted in 86% reduction in discharges by 50 industrial mercury dischargers by Sept. 17, 1970; 
subsequent abatement level reached 97%).

The importance of the Refuse Act as a pollution control statute has been widely recognized. See United 
States v. Lindsay, 357 F. Supp. 784, 789 (E.D.N.Y. 1973) (”[O]ne must be clearly impressed by the number 
of cases . . . that have carried the ecological standard forward via the gilded sword of The Refuse Act”); 
Proceedings, supra note 109, at 328 (remarks of Shiro Kashiwa, Assistant Attorney General, Department 
of Justice) (decision to use Refuse Act as antipollution weapon among “most important” Justice 
Department decisions in field of environmental law); 1 Envir. Rep. (BNA) 910 (Dec. 25, 1970) (statement 
of Russell E. Train, Chairman, Council on Environmental Quality) (Refuse Act permit system “single 
most important step” by government to abate water pollution).

116. See Federal Water Pollution Control Act Amendments of 1972, § 402(a)(5), 33 U.S.C. § 
1342(a)(5) (1976 & Supp. Ill 1979) (no Refuse Act permits issued after October 18, 1972; subsequent 
applications for Refuse Act permits treated as § 1342(a)(1) applications).

117. In United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655 (1973), the Supreme Court 
considered the viability of section 13 in the absence of a formal permit program. Id. at 657. The Third 
Circuit had held that the section was unenforceable in the absence of such a program. United States v. 
Pennsylvania Indus. Chem. Corp., 461 F.2d 468, 473 (3d Cir. 1972), modified, 411 U.S. 655 (1973). The 
court of appeals had reasoned that congressional intent weighed heavily against allowing the Act to operate 
without the liability limit provided by the permit program. Id. Rejecting both the rationale and the 
conclusion of the Third Circuit, the Supreme Court held section 13 valid and enforceable without a formal 
permit program. United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 661 (1973).

Some courts have found that the Refuse Act and the FWPCA are contradictory on one point—recovery 
of the full amount of the actual costs of cleaning up an oil spill—and therefore have ruled that the FWPCA, 
as the more recent statute, governs. United States v. Dixie Carriers, Inc., 462 F. Supp. 1126, 1130 (E.D. La. 
1978); see Steuart Transp. Co. v. Allied Towing Corp., 596 F.2d 609, 618 (4th Cir. 1979) (FWPCA 
provides sole remedy available for recovery of oil removal costs); United States v. M/V Big Sam, 480 F. 
Supp. 290, 291 (E.D. La. 1979) (oil spill provisions of FWPCA preempt Refuse Act).

118. See 10 Envt’l L. Rep. (ELI) 10,034, 10,038 (Feb. 1980) (Refuse Act is “tried and true device for 
cessation of unpermitted pollutant discharges”).

119. Riversand Harbors Act of 1899, § 16, 33 U.S.C. §411 (1976) (authorizing fines of $500-52,500 or

Today the Refuse Act is a proven, effective weapon against water 
pollution.118 Primarily a criminal statute, the Act provides that violators may 
be fined and imprisoned.119 Although the maximum fines permitted under the
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Act are relatively insignificant by current standards,120 some courts have held 
that each daily act of pollution represents a distinct violation of the Refuse 
Act.121 Moreover, regardless of the size of the fine exacted, the ignominy of a 
possible criminal sanction may, by itself, constitute a powerful deterrent to 
potential polluters.122

imprisonment for 30 days to one year, or both, for violations of Refuse Act). Courts have broad discretion 
to determine the amount of the fine to be imposed. Puerto Rico v. SS Zoe Colocotroni, 456 F. Supp. 1327, 
1350-51 (D.P.R. 1978) (in imposing maximum fine on defendants, court considered defendant’s gross 
negligence, adverse effects of oil spill, and absence of extenuating circumstances), affd, 602 F.2d 12 (1st 
Cir. 1979).

120. Fines may range from $500 to $2,500. 33 U.S.C. § 411 (1976); see Wyandotte Transp. Co. v. 
United States, 389 U.S. 191, 202 (1967) (monetary penalties authorized under section 16 of Rivers and 
Harbors Act “meager”).

121. United States v. Tobin Packing Co., 362 F. Supp. 1127, 1129 (N.D.N.Y. 1973); cf United States v. 
Allied Chem. Corp., 420 F. Supp. 122, 125 (E.D. Va. 1976) (if defendant’s facility consistently closed in 
evenings and flow of refuse interrupted, each 24-hour period constitutes separate violation ); Sandler, The 
Refuse Act of 1899: Key to Clean Water, 58 A.B.A. J. 468, 470 (1972) (Act’s penalty provisions ample 
because defendants routinely charged with multiple counts based on actual workings of discharging plant); 
W. Rogers, supra note 57, § 4.5, at 396 (Refuse Act fines can be substantial because relatively easy to 
establish multiple violations for continuing offenses).

122. One commentator has noted that the primary value of Refuse Act enforcement lies

in the invocation of the criminal sanction itself, and in the social opprobrium which attaches 
to anyone convicted of a crime. Industrial corporations, like anyone else, want to be regarded 
as responsible members of the community in which they operate, and a criminal conviction 
for polluting is not a highly valued mark of good citizenship.

Glenn, The Crime of “Pollution": The Role of Federal Water Pollution Criminal Sanctions, 11 Am. Crim. 
L. Rev. 835, 858 (1973).

123. See Sandler, supra note 121, at 469 (grand jury investigations aid enforcement of Refuse Act 
against corporations because of far-reaching subpoena power).

124. 33 U.S.C. § 411 (1976). This clause, however, does not permit the recovery of informer’s fees by 
private citizens who themselves bring actions. Sierra Club v. Andrus, 610 F.2d 581, 591 (9th Cir. 1979). 
The informer must wait for the government to enforce the Refuse Act’s criminal sanctions. See, e.g., 
Jacklovich v. Interlake, Inc., 458 F.2d 923, 925 (7th Cir. 1972) (informer’s right to recover fine dependent 
upon conviction resulting from government prosecution); Connecticut Action Now, Inc. v. Roberts Plating 
Co., 457 F.2d 81, 88 (2d Cir. 1972) (same); Gerbing v. I.T.T. Rayonier, Inc., 332 F. Supp. 309, 310 (M.D. 
Fla. 1971) (same).

125. See, e.g.. United States v. Ira S. Bushey & Sons, Inc., 363 F. Supp. 110, 120 (D. Vt.) (equitable 
relief available under Refuse Act), affd mem., 487 F.2d 1393 (2d Cir. 1973), cert, denied, 417 U.S. 976 
(1974); United States v. Consolidation Coal Co., 354 F. Supp. 173, 176 (N.D. W. Va. 1973) (same); Bass 
Anglers Sportsman’s Soc’y of America v. Scholze Tannery, Inc., 329 F. Supp. 339, 347 (E.D. Tenn. 1971) 
(same). Under the Act courts have wide discretion to fashion appropriate remedies. See United States v. 
Reserve Mining Co., 408 F. Supp. 1212, 1215 (D. Minn. 1976) (court may order reimbursement of 
government expenditures for interim water filtration necessitated by Refuse Act violation); W. Rogers, 
supra note 57, § 4.5, at 395 (violations of Refuse Act subject to full panoply of equitable remedies).

126. The Supreme Court has approved broad injunctive remedies under section 10 of the Rivers and
126. The Supreme Court has annmvfd hr
126. The Supreme Court has annroved hr
126. The Supreme Court has annmved hr
126. The Supreme Court has annroved hr
126. The Supreme Court has annroved hr

In addition, the Refuse Act’s nature as a criminal statute offers other 
discernible advantages. For example, the Refuse Act can serve as a vehicle for 
grand jury investigation of alleged polluters.123 Furthermore, section 16 of the 
Rivers and Harbors Act authorizes payment of an informer’s fee to the 
“person or persons giving information which shall lead to [a Refuse Act] 
conviction.”124 Courts also have interpreted the Act to permit broad equitable 
relief,125 a power that comports with the generally broad judicial interpreta
tion of Rivers and Harbors Act remedies.126 This merger of criminal 
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investigation and enforcement power with a broad range of equitable 
remedies renders the Refuse Act an attractive prosecutorial alternative to 
attempting to regulate hazardous waste disposal through more modern 
environmental statutes.

A. ELEMENTS OF REFUSE ACT LIABILITY

The Refuse Act creates two separate offenses: the discharge of “any refuse 
matter” into navigable waters and the deposit of “material of any kind” on 
the bank of a navigable waterway where it might be washed into the water.127 
The Supreme Court has indicated that courts should interpret the Act 
broadly.128 At the same time, however, the Court has warned that “[t]he 
[environmental] crisis that we face . . . would not . . . warrant us in 
manufacturing offenses where Congress has not acted nor in stretching 
statutory language in a criminal field to meet strange conditions.”129

Harbors Act. United States v. Republic Steel Corp., 362 U.S. 482, 492 (1960). The Court found that the 
Rivers and Harbors Act of 1899 was a legislative response toWillamette Iron Bridge Co. v. Hatch, 125 U.S. 
1 (1888). 362 U.S. 486. In Willamette the Court held that no federal common law prohibited obstruction of 
navigable waters. 125 U.S. at 8. When the the legislative intent to prohibit obstruction is clear, the Court 
reasoned that even in the absence of specific statutory authorization the legislative purpose impliedly 
authorized injunctive relief. 362 U.S. at 492.

127 33 U.S.C. § 407 (1976); see United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 662 
(1973) (Act creates two separate offenses).

128. See United States v. Standard Oil Co., 384 U.S. 224, 225-26 (1966) (courts should interpret Refuse 
Act considering sense, precedent, and legislative history rather than adopting narrow, strict construction); 
United States v. Republic Steel Corp., 362 U.S. 482, 491 (1960) (Act should be read “charitably in light of 
the purpose to be served”).

129. United States v. Standard Oil Co., 384 U.S. 224, 225 (1966).
130. The Refuse Act provides that: “[i]t shall not be lawful to throw, discharge, or deposit, or cause, 

suffer, or procure to be thrown, discharged, or deposited . . . any refuse matter of any kind or description 
whatever, other than that flowing from street and sewers . . . into any navigable water of the United 
States. . . .” 33 U.S.C. § 407 (1976).

131. See notes 135-48 infra and accompanying text (discussing judicial construction of term “refuse”).
132. See notes 149-52 infra and accompanying text (discussing judicial interpretation of navigable 

water requirement).
133. See notes 153-57 infra and accompanying text (discussing streets and sewers exception).
134. See notes 158-224 infra and accompanying text (discussing control barrier to imposing liability on 

nonnegligent generators).
135. 33 U.S.C. § 407 (1976).

Within this broad framework, courts have required that four elements be 
present before imposing liability under the Refuse Act.130 First, the dis
charged substance must be “refuse matter.”131 Second, the body of water into 
which the refuse is discharged must be navigable.132 Third, the matter 
discharged must be refuse other than simple municipal sewage.133 Fourth, a 
generator must have had sufficient control over the refuse to prevent its 
improper disposal.134 The first three requirements flow from the words of the 
statute and have been interpreted so broadly that plaintiffs usually are able to 
meet them without difficulty. The fourth requirement, control, may prove to 
be the crucial barrier that limits generator liability under the Refuse Act.

Definition of Refuse. The threshold issue in considering generator
liability under the Act is whether hazardous waste constitutes refuse matter of 
“any kind or description whatever.”135 Although the scope of the term 
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“refuse” now is well settled, the issue at one time divided the Supreme Court. 
The term now applies regardless of the effect that a discharge has on 
navigation.136 In United States v. Standard Oil Co.131 a majority of the Court 
interpreted the Act’s legislative history as indicating that section 13 was 
enacted to serve two purposes: to prevent obstacles to navigation and to 
eliminate pollution.138 This controversial decision139 permitted for the first 
time the use of the Refuse Act when discharges of industrial waste do not 
obstruct navigation.140

The Standard Oil Court’s reading of the Act may have rested in part upon 
environmental policy considerations unrelated to Congress’ purposes when it 
enacted the original statute in 1899. Justice Douglas’ majority opinion 
indicates that rising national concern over pollution when Standard Oil was 
before the Court may have influenced the Court’s perspective.141 Subsequent 
to Standard Oil the Court acknowledged that the Act’s legislative history “is 
hardly conclusive” of whether the Refuse Act originally was intended to 
eliminate pollution that did not obstruct navigation.142 Nevertheless, federal 
courts overwhelmingly have endorsed the Standard Oil view that the statute 
bars discharges of refuse regardless of their effect on navigation.143

136. See United States v. Hamel, 551 F.2d 107, 110 n.4 (6th Cir. 1977) (Refuse Act bars discharge of all 
foreign matter, regardless of effect on navigation).

137. 384 U.S. 224 (1966).
138. Id. at 228-29. See also United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 662-66 

(1973) (legislative history indicates Refuse Act bars all discharges of pollutants, not just those that obstruct 
navigation); United States v. Republic Steel Corp., 362 U.S. 482, 485-87 (1960) (legislative history indicates 
term “obstruction” sufficiently broad to encompass mere diminution in navigable capacity of waterway).

139. Three dissenters sharply disagreed with the majority’s construction of the navigational obstruction 
requirement. 384 U.S. at 233 (Harlan, J., with Black & Stewart, JJ., dissenting); accord. United States v. 
Republic Steel Corp., 362 U.S. 487, 499-504 (1960) (Harlan, J., with Frankfurter, Whittaker & Stewart, JJ., 
dissenting) (legislative history implies “obstruction” refers only to materials enumerated in preceding 
sections of Act and not "obstruction" in catch-all sense). For a sharp criticism of the majority’s reasoning 
in Standard Oil and subsequent interpretations of the decision, see Comment, supra note 19, at 509-16.

140. See, e.g., United States v. Hamel, 551 F.2d 107, 110 n.4 (6th Cir. 1977) (Refuse Act bars discharge 
into navigable water of all foreign substances regardless of effect on navigation); United States v. United 
States Steel Corp., 482 F.2d 439, 447-48 (7th Cir.) (Refuse Act requires neither effect on navigation nor 
tendency to affect navigation), cert, denied, 414 U.S. 909 (1973); United States v. Maplewood Poultry Co., 
327 F. Supp. 686, 688 (D. Me. 1971) (Refuse Act applicable to industrial discharges not obstructing 
navigation). But cf. Guthrie v. Alabama By-Products Co., 328 F. Supp. 1140, 1145-48 (N.D. Ala. 1971) (no 
implied private right of action under Refuse Act without showing of obstruction to navigation), aff d, 456 
F.2d 1294 (5th Cir. 1972), cert, denied, 410 U.S. 946 (1973).

Unlike the first clause of section 13 regarding discharges, the second clause, prohibiting deposit of 
material on the bank of a navigable waterway, does require that the deposited material cause an obstruction 
to navigation. See United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 670 n.23 (1973) 
(second clause of § 13 limited to deposits obstructing or impeding navigation); United States v. Esso 
Standard Oil Co., 375 F.2d 621, 623 (3rd Cir. 1967) (petroleum spill that flows to water from land not 
violative of second clause of § 13 because no obstruction of navigation).

141. Writing for the majority, Justice Douglas observed:

This case comes to us at a time in the Nation’s history when there is greater concern than ever 
over pollution. . . . [Wjhatever may be said of the rule of strict construction, it cannot provide 
a substitute for common sense, precedent, and legislative history. We cannot construe § 13 of 
the Rivers and Harbors Act in a vacuum.

384 U.S. at 225-26.
142. United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 670 n.23 (1973).
143. See note 140 supra (discussing federal court decisions that adopt Standard Oil Court’s approach to
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Judicial definition of “refuse matter” has been extremely broad. In 
Standard Oil, for example, the Court held that commercially valuable 
aviation gasoline constituted “refuse” within the meaning of section 13.* 144 
Justice Douglas reasoned for the majority that “[o]il is oil and whether usable 
or not by industrial standards it had the same deleterious effect on the 
waterways.”145 The Court again cited environmental considerations that led it 
to reject a narrow interpretation of the term “refuse.”146

navigation obstruction requirement).
One commentator suggests that although the Court’s reasoning in Standard Oil is erroneous, the 

decision to impose liability for the discharge of aviation fuel into a river was correct. Comment, supra note 
19, at 512-14 The commentator argues that the legislative history of the Rivers and Harbors Act 
conclusively demonstrates that the Act is limited to protecting navigation from obstruction, id. at 506-07, 
but concludes that fuel oil on the water’s surface is flammable, and therefore a threat to navigation. Id. at 
512-14.

144. See 384 U.S. at 226 (oil, whether or not commercially valuable, constitutes navigational menace 
and pollutant).

145. Id. at 226. The Court reasoned that the term “refuse” encompassed “anything which has become 
waste, however useful it may earlier have been.” Id. at 229-30 (quoting United States v. Ballard Oil Co., 
195 F.2d 369, 371 (2d Cir. 1952) (per curiam)); see La Merced, 84 F.2d 444, 446 (9th Cir. 1936) (oil 
deposited in navigable water is refuse within meaning of Act). The Standard Oil Court refused an 
alternative approach that would have excluded anything valuable from the meaning of refuse, commenting 
that such reasoning is “against the stream of authority.” 384 U.S. at 229 n.5. But cf. United States v. The 
Devalie, 45 F. Supp. 746, 748 (E.D. La. 1942) (discharge of valuable fuel oil into navigable water not 
violation of Refuse Act).

Despite the apparently unlimited sweep of the phrase “any refuse matter,” the phrase is not 
unconstitutionally vague. See United States v. Genoa Coop. Creamery Co., 336 F. Supp. 539, 542 (W.D. 
Wis. 1972) (prohibition in statute is broad, not unconstitutionally vague); United States v. Hercules, Inc., 
Sunflower Army Ammunition Plant, 335 F. Supp. 102, 104-05 (D. Kan. 1971) (same).

146. See 384 U.S. at 226 (environmental considerations preclude narrow reading of section 13) (quoting 
United States v. Republic Steel Corp., 362 U.S. 482, 491 (1960) (per Douglas, J.)). The Court noted that its 
holding in Standard Oil “is in keeping with the teaching of Mr. Justice Holmes that a ‘river is more than an 
amenity, it is a treasure.’” Id. at 230 (quoting New Jersey v. New York, 283 U.S. 336, 342 (1931)).

The Standard Oil dissenters rejected the majority’s “strained definition” of refuse, maintaining that only 
commercially worthless materials such as waste, rubbish, trash, debris, and garbage are within the reach of 
the Refuse Act. 384 U.S. at 234 (Harlan, J., with Black & Stewart, JJ., dissenting).

147. See United States v. Florida Power & Light Co., 311 F. Supp. 1391, 1392 (S.D. Fla. 1970) (by 
implication) (pure, heated water might constitute “refuse” although injunction denied because no showing 
of irreparable harm). See also United States v. Kennebec Log Driving Co., 530 F.2d 446, 449 (1st Cir.) (log 
and bark fragments that sank during log drive “refuse” under Act), cert, denied, 429 U.S. 821 (1976); 
Reserve Mining Co. v. EPA, 514 F.2d 492, 530 (8th Cir. 1975) (iron ore tailings discharged into Lake 
Superior “refuse” under Act), modified, 529 F.2d 181 (8th Cir. 1976).

In Florida Power the Government sought an injunction under the Refuse Act to halt the discharge of 
pure but heated water into the Biscayne Bay, alleging that the discharge would endanger marine life. 311 F. 
Supp. at 1391. The district court denied the injunction because the Government failed to make an adequate 
showing of irreparable harm to the marine life. Id. at 1392. The court remarked, however, that when the 
discharge increases, the court might grant an injunction. Id. Thus the court apparently assumed that 
heated water could constitute refuse within the meaning of the Act. See J. MacDonald & J. Conway, 
Environmental Litigation § 4.32, at 67 (Florida Power indicated thermal pollution might constitute 
Refuse Act violation).

148. See United States v. Kennebec Log Driving Co., 530 F.2d 446, 449 (1st Cir.) (sunken log and bark 

Decisions subsequent to Standard Oil suggest that discharging almost any 
substance, even pure but heated water, violates the Act.147 These decisions 
have condemned as “refuse” both discharges of industrial pollutants and the 
unavoidable discharges that result from use of navigable waterways for 
transportation.148 Because of this sweeping interpretation of the term “refuse” 
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and the demise of the navigational obstruction requirement, hazardous waste 
clearly constitutes “refuse” within the meaning of the Refuse Act.

Navigable Water Requirement. The Refuse Act applies to discharges of
refuse matter into “any navigable water of the United States, or into any 
tributary of any navigable water from which the refuse shall float or be 
washed into such navigable water.”149 Thus, to prevail in an action under the 
Act, the plaintiff must demonstrate that the body of water into which refuse 
was discharged is navigable. Courts have interpreted the term “navigable 
water” very broadly.150 As one commentator notes, navigable waters and their 
tributaries include “just about anything you can think of that flows.”151 
Courts have deemed the requirement satisfied when the plaintiff merely 
demonstrates a likelihood that a discharge will reach navigable water.152 On 
the whole, therefore, the navigable water requirement places a minimal 
burden on plaintiffs, and in most cases should be no barrier to generator 
liability under section 13.

fragments resulting from log drive constitute “refuse” under Act), cert, denied, 429 U.S. 821 (1976); 
Reserve Mining Co. v. EPA, 514 F.2d 492, 530 (1975) (iron ore tailings discharged daily into Lake 
Superior refuse under Act), modified, 529 F.2d 181 (8th Cir. 1976); Sandler, supra note 121, at 470-71 
(Refuse Act contains “flat prohibition” against all industrial discharges; no fluctuating effluent standards 
according to relative toxicity). This absolute standard applies equally to all discharges, from thermal 
pollution to hazardous waste.

149. Rivers and Harbors Act of 1899 § 13, 33 U.S.C. § 407 (1976); Save America’s Vital Environment, 
Inc. v. Butz, 347 F. Supp. 521, 528 (N D. Ga. 1972).

150. See Utah v. United States, 403 U.S. 9, 10-11 (1971) (body of water navigable when used, or 
susceptible of use, for trade or travel); United States v. Appalachian Elec. Power Co., 311 U.S. 377, 381 
(1940) (in determining navigability, unimportant that actual navigation has been abandoned or that 
navigation can be accomplished only with difficulty or danger); United States v. Baker, 2 E.R.C. 1849, 
1850 (S.D.N.Y. 1971) (holding wetland marsh navigable water under section 10 of Rivers and Harbors 
Act).

151. Druley, supra note 108, at 5 (quoting Robert E. Jordan, III, General Counsel and Special Assistant 
to the Secretary of the Army).

152. See United States v. American Cyanamid Co., 480 F.2d 1132, 1134-55 (2d Cir. 1973) (statute 
should be interpreted liberally to require proof that discharge “would be likely” to be washed into 
navigable water and not require proof that refuse actually washed there).

153. Rivers and Harbors Act of 1899 § 13, 33 U.S.C. § 407 (1976).
154. 362 U.S. 482 (1960).
155. Id. at 490.
156. Id. at 491. In dissent, Justice Harlan noted that the legislative history of the clause does not 

support this interpretation and that “it is difficult to believe that a nineteenth century Congress, in carving 
out an exception for liquid sewage, meant to establish an absolute standard of purity which ... is impossible 
to achieve even under present-day technology.” Id. at 506 & n.26 (Harlan, J., with Frankfurter, Whittaker 
& Stewart, JJ., dissenting).

- ---------------OJ
& Stewart, JJ., dissenting , ______ OJ
&. Stewart, JJ.. dissenting , .......—
& Stewart, JJ.. dissenting .........OJ
& Stewart, JJ.. dissenting , ______ OJ
Sl Stewart. JJ.. dissenting ______

The “Streets and Sewers" Exception. Section 13 specifically exempts
from its prohibitions refuse that flows from “streets and sewers and pass[es] 
therefrom in a liquid state.”153 154 Consistent with their expansive interpretation 
of the Act, however, courts have construed the streets and sewers exception 
narrowly. For example, the Supreme Court in United States v. Republic Steel 
Corp.fi™ held that industrial solids suspended in sewage water are not within 
the exception.155 The Court explained that although municipal sewage 
contains suspended particles, the exception should not be enlarged to include 
industrial waste in suspension.156 Thus, a defendant cannot escape liability by 
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discharging industrial waste into a municipal sewer.157 The streets and sewers 
exception, like the navigable water requirement, should pose no obstacle to 
generator liability under the Refuse Act.

157. See United States v. Granite State Packing Co., 470 F.2d 303, 304 (1st Cir. 1972) (sewage 
exception does not protect discharge if party deposits impermissible substance in municipal sewer, knowing 
that sewer feeds into navigable water); United States v. Colgate-Palmolive Co., 375 F. Supp. 962, 968 (D. 
Kan. 1974) (industrial waste discharged into public sewer that flows into navigable river not within streets 
and sewers exception); United States v. Pennsylvania Indus. Chem. Corp., 329 F. Supp. 1118, 1121 (W.D. 
Pa. 1971) (industrial waste outside sewage exception even though material flowed in liquid state from 
underground conduit), rev'd on other grounds, 461 F.2d 468 (3d Cir. 1972), modified, 411 U.S. 655 (1973).

158. Rivers and Harbors Act of 1899 § 13, 33 U.S.C. § 407 (1976) (emphasis added).
159. See notes 15-23 supra and accompanying text (describing Justice Department’s attempts to impose 

liability on nonnegligent generators through Petro Processors litigation).
160. See W. LaFave & A. Scott, Handbook on Criminal Law, § 32, at 223 (1972) (under 

vicarious liability doctrine defendant held liable, without personal fault, for act of third party).
161. See id. (vicarious liability dispenses with need for personal actus reus).
162. Id.; see Sayre, Criminal Responsibility for the Acts of Another, 43 Harv. L. Rev. 689, 694 (1930) 

(eighteenth and nineteenth centuries saw development of liability for acts of another in tort law; no parallel 
development in criminal law).

163. See United States v. Shapiro, 491 F.2d 335, 336-37 (6th Cir. 1974) (under Food, Drug, and 
Cosmetic Act, corporate officer vicariously liable for illegal acts of employees if he had power and 
authority to devise measures to comply with Act); United States v. Klehman, 397 F.2d 406, 408 (7th Cir.
1968) (under Federal Hazardous Substances Labeling Act, corporate officer vicariously liable for illegal 
acts of employees if he exercised close control of corporation’s activities at time of illegal act).

164. See, e.g., Ward v. Coleman, 598 F.2d 1187, 1193-94 (10th Cir. 1979) (Refuse Act does not require 
scienter), rev'd on other grounds sub nom. United States v. Ward, 100 S. Ct. 2636 (1980); United States v. 
White Fuel Corp., 498 F.2d 619, 622 (1st Cir. 1974) (no court has ever held that Refuse Act requires 
scienter); Scow No. 36, 144 F. 932, 936 (1st Cir. 1906) (statute intented to impose liability without regard to 
knowledge or intent); United States v. United States Steel Corp., 328 F. Supp. 354, 356 (N.D. Ind. 1970)

B. VICARIOUS CRIMINAL LIABILITY AND THE “CONTROL” REQUIREMENT

Control, the fourth requirement for establishing liability under the Refuse 
Act, does present a substantial impediment to imposing vicarious liability on 
generators. Unlike the first three requirements, which are explicitly set forth 
by the Act, the control requirement is the product of judicial interpretation of 
the Act’s proscription that “[i]t shall not be lawful to throw, discharge, or 
deposit, or cause, suffer, or procure to be thrown discharged or deposited ... 
any refuse matter . . . into any navigable water.”158 To hold a generator liable 
for improper disposal by an independent contractor, a court would have to 
construe this language as imposing vicarious liability. Examination of the 
doctrine of vicarious liability, however, demonstrates that to impose vicarious 
criminal liability upon nonnegligent hazardous waste generators would 
require an abrupt departure from accepted theories of criminal law.159

The doctrine of vicarious criminal liability, which permits the defendant to 
be held liable for the criminal acts or omissions of a third party,160 constitutes 
an exception to the general rule that a defendant may be found criminally 
liable only for his own conduct.161 Although vicarious criminal liability was 
virtually unknown at common law,162 legislatures have occasionally imposed 
such liability by statute.163 Although numerous courts have interpreted the 
Refuse Act as imposing strict liability, and have required no showing of 
scienter or criminal intent,164 the imposition of vicarious liability is not a 
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necessary concomitant to imposing strict liability.165 Rather, whether the 
statute imposes vicarious liability is a distinct issue that must be determined 
by careful statutory construction in light of the principles of criminal law.166

The overwhelming majority of Refuse Act cases have concerned the 
defendant’s own direct discharges of waste.167 Consequently, these cases

(no reported decision imposes scienter requirement for Refuse Act violation), aff d, 482 F.2d 439 (7th Cir.), 
cert, denied, 414 U.S. 909 (1973); United States v. Interlake Steel Corp., 297 F. Supp. 912, 915 (N.D. Ill.
1969) (Refuse Act includes no scienter requirement); J. MacDonald & J. Conway, supra note 147, § 
4.32, at 67 (Refuse Act prosecution needs no allegation of scienter).

These interpretations of the Refuse Act are consistent with the approach courts adopt toward public 
welfare statutes. In Morissette v. United States, 342 U.S. 246 (1952), the Court explained the rationale that 
underlies the concept of a public welfare statute. Id. at 255-56. Justice Jackson, writing for the Court, noted 
that violations of such statutes normally carry relatively small penalties and that conviction does little 
damage to the offender’s reputation. Id. at 256. Furthermore, the accused usually is in a position to prevent 
the violation with the exercise of minimal care. Id. Finally, the resulting injury to the public is the same 
regardless of the intent of the violator. Id. Because of these considerations, when a public welfare statute 
has been violated courts have been willing to dispense with the scienter requirement, even in the absence of 
express legislative guidance. Id. Similar considerations appear relevant to the Refuse Act.

State courts have held that state criminal antipollution statutes closely resembling the Refuse Act are 
strict liability statutes requiring no showing of criminal intent. See, e.g., State v. Arizona Mines Supply Co., 
107 Ariz. 199, 207, 484 P.2d 619, 627 (1971) (en banc) (state need not prove intent to establish violation of 
state air pollution statute); Hindman v. Pollution Control Bd., 42 Ill. App. 3d 766, 769, 356 N.E.2d 669, 
672 (App. Ct. 1976) (state need not prove knowledge, intent, or scienter as prerequisite to establishing 
violation of refuse burning regulation); People v. Tatje, 203 Misc. 949, 951, 121 N.Y.S.2d 147, 149 (Magis. 
Ct. N.Y. 1953) (city need not prove knowledge or intent as prerequisite to establishing violation of smoke 
control ordinance). See generally Annot., 46 A.L.R.3d 758 (1972) (discussing necessity of showing scienter, 
knowledge, or intent in prosecution for violation of air pollution or smoke control statute).

165. See W. LaFave & A. Scott, supra note 160, § 32, at 223-24, 226 (legislative intent to impose strict 
liability on one party does not compel conclusion that legislature intended to convict someone else as well); 
Sayre, supra note 162, at 721-22 (because crime has no mens rea requirement does not mean that one 
should be convicted of another’s wrongful act). Frequently, however, strict liability statutes also are 
vicarious liability statutes. Under such statutes the plaintiff need prove neither an act by the defendant, nor 
scienter on the part of the defendant or the third party. W. LaFave & A. Scott, supra, §32, at 223-24.

Commentators have noted that, when construing strict liability statutes, courts often assume that a 
statute that imposes strict liability also must impose vicarious liability. Id. at 226; see Sayre, supra note 162, 
at 721 (some courts fall into error of basing applicability of vicarious liability upon mens rea requirement). 
United States v. Dotterweich, 320 U.S. 277 (1943), illustrates such confusion. Dotterweich posed two issues 
arising under the Federal Food, Drug, and Cosmetic Act: (1) whether an employee responsible for an 
improper shipment of goods could be held criminally liable notwithstanding the absence of mens rea, and 
(2) whether Dotterweich, the employer, could be held vicariously liable for the employee’s wrongdoing. Id. 
at 278-79. In Dotterweich the Second Circuit held that although the Act requires no mens rea, Dotterweich 
was not vicariously liable for his employee’s action. United States v. Buffalo Pharmacal Co., 131 F.2d 500, 
502-03 (2d Cir. 1942), rev’d sub nom. United States v. Dotterweich, 320 U.S. 277 (1943). The Supreme 
Court reversed, holding that the employee’s violation of the Act could be attributable to Dotterweich, a 
corporate officer. 320 U.S. at 281. The Court assumed, without analysis, that the Act does not have a mens 
rea requirement. See id. (Act dispenses with conventional requirement for criminal conduct, awareness of 
wrongdoing); W. LaFave & A. Scott, supra note 160, § 32, at 226 (Dotterweich Court assumed absence of 
mens rea requirement without careful examination of issue). On this basis, the Court concluded that 
because the liability was strict it was also vicarious. W. LaFave & A. Scott, supra, § 32, at 226; see 
Packer, Mens Rea and the Supreme Court, 1962 Sup. Ct. Rev. 107, 118 (Dotterweich Court, in effect, held 
that because statute imposed strict liability, it imposed vicarious liability as well). Thus, the Court did not 
make the essential distinction between strict and vicarious liability. Packer, supra, at 118.

166. See generally W. LaFave & A. Scott, supra note 160, § 32, at 224-26 (some statutes expressly 
impose or preclude vicarious liability; other statutes must be construed).

167. See, e.g., United States v. Pennsylvania Indus. Chem. Corp., 411 U.S. 655, 658 (1973) (defendant 
discharged industrial refuse into Monongahela River); United States v. Standard Oil Co., 384 U.S. 224, 225 
(1966) (defendant discharged aviation gasoline into St. John’s River); United States v. Republic Steel 
Corp., 362 U.S. 482, 483 (1960) (defendant discharged industrial solids into Calumet River). 
Corp., 362 U.S. 482, 483/1960) tdefe^an
Corp., 362 U.S. 482, 483 (1960) (defeijd^n 
Corp., 362 U.S. 482, 483 (1960) (defeijdan 
Corp., 362 U.S. 482, 483 (1960) (defepdan 
Corp., 362 U.S. 482, 483 (1960) (defendan 
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involve only the problem of scienter or mens rea in connection with the issue 
of strict liability under the Act.168 Only two courts, however, have gone 
beyond strict liability analysis to address directly the question of whether the 
Act permits the imposition of vicarious liability.169 These two decisions 
suggest that under the Refuse Act a generator of hazardous waste is liable for 
a contractor’s improper disposal of the waste only if the generator had 
sufficient control over either the contractor or the hazardous waste to have 
prevented the illegal disposal.170 171 Accepted principles of statutory construction 
and criminal responsibility support requiring the presence of this control 
element before imposing vicarious liability.

168. Numerous lower courts have held that a Refuse Act violation requires no showing of scienter or 
criminal intent. See note 164 supra (discussing interpretations of Refuse Act as strict liability statute). The 
Act frequently is styled as a criminal strict liability statute. United States v. White Fuel Corp., 498 F.2d 
619, 622 (1st Cir. 1974); see United States v. United States Steel Corp., 328 F. Supp. 354, 356 (N.D. Ind.
1970) (Refuse Act violation not inherently evil (malum in se), but nevertheless injures public (malum 
prohibitum)), affd, 482 F.2d 439 (7th Cir.), cert, denied, 414 U.S. 909 (1973). The Supreme Court has not 
expressly ruled on the scienter question. See United States v. Standard Oil Co., 384 U.S. 224, 230 (1966) 
(Court reserved judgment on scienter requirement because issue not presented on appeal). The Court, 
however, recently noted that at least one federal court has held that section 13 imposes no scienter 
requirement. United States v. Ward, 100 S. Ct. 2636, 2641 (1980) (citing United States v. White Fuel Corp., 
498 F.2d 619 (1st Cir. 1974)).

169. United States v. White Fuel Corp., 498 F.2d 619 (1st Cir. 1974); United States v. Georgetown 
University, 331 F. Supp. 69 (D.D.C. 1971).

170. 498 F.2d at 624; 331 F. Supp. at 73.
171. 331 F. Supp. 69 (D.D.C. 1971).
172. Id. at 70.
173. Id. at 71.
174. Id. at 72.
175. Id. at 69. Georgetown also was charged with violating a similar District of Columbia statute. Id.
176. Id. at 73.
177. Id.
178. See id. at 71 (both architectural firm and mechanical contractor within common law definition of 

independent contractor).

In United States v. Georgetown University,111 apparently the first case to 
address the question of vicarious liability under the Refuse Act, the United 
States District Court for the District of Columbia relied upon principles of 
tort law in reaching its determination. Georgetown had hired an independent 
contractor to construct a power plant.172 During a test of the new power 
system, a large quantity of fuel oil inadvertently escaped into the Potomac 
River.173 Although at the time of the oil leak the independent contractor had 
“absolute control of the power system,”174 a grand jury returned an indict
ment charging the university with discharging fuel oil in violation of the 
Refuse Act.175 The court held that although section 13 imposes strict liability 
without regard to criminal intent, Georgetown was not vicariously liable for 
its contractor’s improper discharge of refuse.176 The court explained that the 
Refuse Act’s purpose of minimizing injury to persons and property would not 
be served by convicting Georgetown of a criminal offense “under circum
stances where [it] did everything a reasonably prudent person could have or 
might reasonably be expected to have done” to prevent the discharge.177

The Georgetown court based its analysis on the nature of the relationship 
between the university and the independent contractor hired to construct the 
power plant. By relying on tort and agency principles,178 the Georgetown court 
failed to recognize the distinct policy considerations implicated by the 
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imposition of vicarious liability in the civil and criminal contexts.179 Nonethe
less, the court reached the correct result because it recognized that the proper 
interpretation of the Refuse Act requires that the defendant exercise some 
control over the improper discharge of refuse before a court may impose 
liability.180

The Georgetown court recognized that although the Refuse Act is a strict 
liability statute that admits of no due care defense,181 the Act does not impose 
vicarious liability on defendants who commit no act or omission causing the 
improper discharge of refuse. The court reasoned that the “common sense 
intendment of the statute” dictates that a defendant have possessed “some 
element of control” over the source of the discharge,182 and have had the 
capacity to exercise due diligence.183 To construe the Act as broadly as the 
Government had urged, the court noted, would permit the conviction of even 
the “most unrelated persons,” rather than the actual violators of the Act’s 
prohibitions.184

In United States v. White Fuel Corp.,185 the United States Court of Appeals 
for the First Circuit, unlike the Georgetown court, relied on criminal 
precedents to limit vicarious liability under the Refuse Act. White Fuel 
Corporation operated an oil tank farm abutting a small cove near Boston

179. See W. LaFave & A. Scott, supra note 160, § 32, at 224 (although not uncommon in civil 
context, in criminal law vicarious responsibility departs from fundamental notion that crime requires 
personal fault). As one court has noted:

The distinction between respondeat superior in tort law and its application to the criminal 
law is obvious. In tort law, the doctrine is employed for the purpose of settling the incidence 
of loss upon the party who can best bear such loss. But the criminal law is supported by totally 
different concepts. We impose penal treatment upon those who injure or menace social 
interests, partly in order to reform, partly to prevent the continuation of the anti-social 
activity and partly to deter others. If a defendant has personally lived up to the social 
standards of the criminal law . . . why impose penal treatment?

Commonwealth v. Koczwara, 397 Pa. 575, 580 n. 1, 155 A.2d 825, 827 n.l (1959); cf. Sayre, supra note 162, 
at 701 (generally, tort doctrine of respondeat superior will not serve as ground for imposing criminal 
liability). The Georgetown court’s failure to draw this distinction limits the opinion’s persuasiveness. In the 
interpretation of a criminal statute, tort principles are merely analogous, and do not constitute binding 
authority.

180. The manner in which the Georgetown court distinguished earlier Refuse Act precedents 
underscores the weight that the court accorded to the control requirement. The court distinguished Holden 
v. United States, 24 App. D.C. 318 (D.C. 1904), cert, denied, 196 U.S. 639 (1905), in which the defendant 
gas company admitted that it had direct control over gas and oil flowing into the Potomac River. 331 F. 
Supp. at 72-73. Similarly, the court distinguished Brennan Constr. Co. v. Cumberland, 29 App. D.C. 554 
(D C. 1907), in which the defendant had direct control over oil storage tanks from which oil spilled into the 
Potomac River. 331 F. Supp. at 72-73. Finally, the court distinguished United States v. Standard Oil Co., 
384 U.S. 224 (1966), in which Standard Oil was in direct control of a gasoline shut-off valve that had been 
left open accidentally. 331 F. Supp. at 72-73.

181. The court reasoned that because the purpose of the Refuse Act is to minimize injury to persons 
and property, courts should be willing to dispense with a scienter requirement. Id.

182. Id. In Georgetown, the university had relinquished control over its fuel oil to an independent 
contractor. Id. at 71.

183. Id. at 73. The court ruled that when a defendant lacks control of the facilities that lead to a Refuse 
Act violation, responsibility for resulting damage should be allocated in light of the congressional intent to 
impose liability only upon those ‘‘who have it peculiarly within their power through the exercise of due 
diligence to protect the public.” Id.

184. Id.
185. 498 F.2d 619 (1st Cir. 1974).

180. 498 F.2d 619 (1st Cir. 1974).
183. 498 F.2d 619 (1st Cir. 1974).
185. 498 F.2d 619 (1st Cir. 1974).
185. 498 F.2d 619 (1st Cir. 1974).
1X5. 44 X F 2d 619 fist Cir 1974)



1076 The Georgetown Law Journal [Vol. 69:1047

harbor.186 Large amounts of oil had accumulated under the tanks on White 
Fuel’s property.187 In 1972, after the oil began to seep into the cove, the 
Government charged White Fuel with violating section 13.188 At trial the 
district court held that the seepage constituted a criminal violation of the 
Refuse Act, and accordingly fined White Fuel.189

In affirming the district court’s decision, the First Circuit began its analysis 
by addressing the defendant’s mens rea defenses. The court of appeals agreed 
with the district court that the Refuse Act does not require scienter and that it 
permits no due care defense.190 Identifying the purpose of the Refuse Act as 
requiring persons to exercise diligence in keeping refuse from public waters,191 
the White Fuel court noted that this purpose draws violations of the Refuse 
Act into the category of “public welfare offenses.”192 Such offenses, the court 
explained, do not require proof of criminal intent as a prerequisite to 
liability.193 Rather, liability is predicated solely on noncompliance with the 
statute.194 In short, the White Fuel court ruled that the Refuse Act is a strict 
liability statute.195

Because the Act imposes strict liability, the First Circuit held that the 
district court had correctly rejected White Fuel’s mens rea or scienter 
defenses.196 Significantly, however, the First Circuit also examined the 
possibility of vicarious liability under the Refuse Act. The White Fuel court 
suggested that in Refuse Act litigation, “a defendant may always show that 
someone other than himself was responsible for the discharge.”197 Relying on

186. Id. at 620. Both the cove and harbor are navigable waters of the United States. Id.
187. Although the court did not rule on the precise cause of the accumulation, the court did note that 

White Fuel owned the oil, and that the oil accumulated while White Fuel controlled the property. Id. at 
621 & n.2.

188. Id. at 620-21.
189. Id. at 621.
190. Id. at 622-23. White Fuel offered to prove that at the time of the alleged violation dumping oil on 

land was an accepted practice, that White Fuel had been unaware that the oil had accumulated and had not 
appreciated the hazard that the deposit posed, and that the company had acted diligently once the deposits 
became known. Id. at 621 & n.2.

The court also noted that due care is not ordinarily a defense in civil strict liability cases. Id. at 623 n.7.
191. Id. at 623.
192. Id. at 622. See note 164 supra (discussing rationale that underlies public welfare offenses).
193 498 F.2d at 622. The White Fuel court’s explanation relied heavily on the Supreme Court’s opinion 

in Morissette v. United States, 342 U.S. 246 (1952). In Morissette the Court defined a group of “public 
welfare offenses” that usually do not consist of positive aggressions or invasions, but generally consist of 
neglect or inaction when the law requires care or imposes a duty. Id. at 255. Because the public injury 
occurs regardless of the defendant’s state of mind, criminal intent is not an element of a violation. Id. at 
256; see United States v. Balint, 258 U.S. 250, 251-52 (1922) (scienter requirement not essential to 
regulatory measure when emphasis of statute not punishment, but achievement of social goal); United 
States v. Behrman, 258 U.S. 280, 288 (1922) (scienter need not be element of statutory offense). See 
generally Sayre, Public Welfare Offenses, 33 Colum. L. Rev. 55 (1933).

194. 498 F.2d at 623.
195. The court added that:

Whatever occasional harshness this could entail is offset by the moderateness of the 
permitted fine, the fact that the statute’s command—to keep refuse out of the public waters— 
scarcely imposes an impossible burden, and the benefit to society of having an easily defined, 
enforcible [sic] standard which inspires performance rather than excuses.

Id. (footnote ommitted).
196. Id. at 624.
197. Id. at 624.
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principles of criminal law to arrive at its interpretation of permissible defenses 
to charges of vicarious Refuse Act violations, the court noted that acts of 
God, accidental or intentional damage by third parties, or possibly even a spill 
caused by an independent contractor, all represent effective defenses because 
“the criminal law does not command the impossible.”198 The defenses 
suggested by the White Fuel court all lend support to the view that a 
defendant must have had some control over the cause of the discharge in 
order to be held liable for a violation of the Act.199

The First Circuit correctly identified criminal law, rather than tort or 
agency principles, as the justification for the control requirement.200 Never
theless, the White Fuel court, in contrast to the Georgetown court, failed to tie 
its control principle to an analysis of the statute. Ultimately, the Georgetown 
decision rests on the the court’s interpretation of the “common sense 
intendment” of the Refuse Act.201 The White Fuel court, by contrast, failed to 
discuss how its control limitation on liability furthered the purpose of the 
Refuse Act.

This deficiency in the White Fuel decision is significant because whether a 
statute creates vicarious criminal liability is a question of statutory interpreta
tion.202 Because vicarious criminal liability represents a substantial departure 
from traditional common law principles, courts should be more reluctant to 
construe a statute as imposing vicarious liability than as imposing strict 
liability.203 The doctrine of strict liability dispenses with the usual require
ment in a criminal case that the defendant must personally have had the 
requisite mental state, or intent.204 Vicarious liability, however, dispenses with

198. Id.
199. In State Department of Environmental Protection v. Exxon Corp., 151 N.J. Super. 464, 376 A.2d 

1339 (Ch. Div. 1977), the court considered a situation analagous to that in White Fuel. One of the 
defendants, ICI America, Inc. (ICI), owned a tract of land under which the previous owner had buried a 
large quantity of oil. Id. at 472, 376 A.2d at 1343. The oil migrated underground and reached navigable 
waters. Id. at 470, 376 A.2d at 1342. The State brought an action, under the state’s civil counterpart to the 
Refuse Act, to enjoin ICI from discharging the oil on its property into New Jersey’s waters. Id. at 468-69, 
376 A.2d at 1341. The New Jersey court accepted the rationale of Georgetown and White Fuel and found 
ICI not guilty: “ICI had no control over the land while the oil was being deposited thereon by Exxon and 
thus could not have prevented it. Therefore no causal relationship can be found between ICI’s acts and the 
oil . . . now seeping into the waters of the State.” Id. at 477-78, 376 A.2d at 1345-46; cf. United States v. 
Vertac Chem. Corp., 489 F. Supp. 870, 886 (E.D. Ark. 1980) (dictum) (court has “considerable doubts” 
whether Refuse Act applies to deposit of refuse into navigable water caused by runoff of surface and 
groundwater containing dioxin waste deposited by previous landowner). These cases highlight judicial 
recognition of the Refuse Act’s control requirement.

200. See 498 F.2d at 624 (cardinal principle that person cannot be criminally responsible unless act or 
omission occurred under circumstances where other course of action open) (citing Kilbride v. Lake, 1962 
N.Z.L.R. 590, 591, 593 (N.Z.S.C.)). The court also noted that due process requirements might impose 
additional limits on vicarious liability in cases in which imprisonment is a real possibility. See 498 F.2d at 
623-24 & n.9 (imprisonment for liability imposed vicariously unconstitutional under due process clause of 
state constitution) (citing Commonwealth v. Koczwara, 397 Pa. 575, 585, 155 A.2d 825, 830 (1959)).

201. 331 F. Supp. at 73.
202. See W. LaFave & A. Scott, supra note 160, § 32, at 225 (issue of vicarious responsibility is one of 

construction of statute); cf. G. Williams, Criminal Law: The General Part § 93, at 269 (2d ed. 
1961) (just as statute creates strict responsibility, it can create vicarious responsibility).

203. See G. Williams, supra note 202, § 96, at 284 (finding of strict liability may result merely from 
literal interpretation of statute but vicarious liability requires extensive interpretation in favor of 
prosecution).

204. See Morissette v. United States, 342 U.S. 246, 250 (1952) (ancient requirement that criminal

zt>4. See Morissette v. United States. 34
ZU4. See Morissette v. United States. 34
ZU4. See Morissette v. United States. 34
ZU4. See Morissette v. United States. 34
zu4. See Morissette v. United States. 34
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the fundamental requirement of personal action by the defendant.* 205 As one 
commentator has noted, the imposition of vicarious liability in the criminal 
context requires a reversal of traditional attitudes toward penal statutes.206

liability be grounded upon culpable state of mind); W. LaFave & A. SCOTT, supra note 160, § 32, at 228 
(imposition of criminal liability for faultless conduct contrary to basic Anglo-American premise of criminal 
justice).

205. See United States v. Dotterweich, 320 U.S. 277, 286 (1943) (Murphy, J., dissenting) (fundamental 
principle of Anglo-Saxon jurisprudence that guilt is personal); Sayre, supra note 162, at 702 (vicarious 
liability repugnant to every instinct of criminal jurist).

206. G. Williams, supra note 202, § 96, at 284; see United States v. Standard Oil Co., 384 U.S. 224, 
234-35 (1966) (Harlan, J., with Black & Stewart, JJ., dissenting) (in construing Refuse Act, courts must 
consider traditional canon that penal statutes should be construed narrowly).

207. Section 13 of the 1899 Act codified two prior statutes: section 6 of the Rivers and Harbors Act of 
1890, and section 6 of the Rivers and Harbors Act of 1894. H.R. Doc. No. 293, 55th Cong., 2d Sess. 4143 
(1897) (report to Congress compiling general statutory provisions protecting navigable waterways). The 
1890 and 1894 statutes enumerated the items that were prohibited from being discharged into navigable 
waters. Rivers and Harbors Act of 1890, ch. 907, § 6, 26 Stat. 453 (1890); Rivers and Harbors Act of 1894, 
ch. 299, § 6, 28 Stat. 363 (1894). The legislative history of section 13 of the 1899 Act consists only of a brief 
discussion characterizing section 13 as a compilation of existing law. See United States v. Standard Oil Co., 
384 U.S. at 231 (revamping of § 13 not discussed at length on floor of either House); 32 Cong. Rec. 2296- 
97 (1899) (discussion between Senators Frye and Chandler establishing § 13 as codification of previous 
waterways act; no discussion of vicarious liability).

208. See Commonwealth v. Koczwara, 397 Pa. 575, 585, 155 A.2d 825, 830 (unthinkable to impose 
vicarious criminal responsibility for offenses carrying sanction); W. LaFave & A. Scott, supra note 160, § 
32, at 227 (quoting Koczwara).

209. See Commonwealth v. Koczwara, 397 Pa. at 585, 155 A.2d at 830 (1959) (sentence of 
imprisonment in case where liability imposed vicariously violative of Pennsylvania constitution ); W. 
LaFave & A. SCOTT, supra note 160, § 32, at 227 (to extent vicarious liability justifiable in criminal law, 
such liability inappropriate when imprisonment is sanction; limit on vicarious liability in Koczwara quite 
appropriate); cf Lambert v. California, 355 U.S. 225, 228 (1957) (constitutional requirement of due process 
violated when person, wholly passive and unaware of wrongdoing, made criminally liable). See generally 
Comment, 5 Vii l . L. Rev. 682 (1960) (discussing Koczwara). But see W. LaFave & A. Scott, supra note 
160, § 32, at 227 n.27 (citing decisions upholding vicarious liability statutes despite short-term 
imprisonment).

210. See United States v. White Fuel Corp., 498 F.2d at 623-24 & n.9 (because defendant corporation 
not subject to imprisonment unnecessary to consider extent vicarious liability appropriate when incarcera
tion real possibility).

The legislative history of the Refuse Act includes no express reference to 
vicarious liability.207 In the absence of such specific guidance, two considera
tions militate against judicial interpretation of the statute as imposing 
vicarious criminal liability. First, the constitutional guarantee of due process 
dictates that liberty should be denied only as punishment for personal 
transgressions.208 Thus, due process may preclude basing a penal sanction on 
a theory of vicarious liability.209 Nevertheless, because corporations are not 
subject to imprisonment, they cannot argue that their due process rights were 
violated by the imposition of vicarious criminal liability.210 Consequently, in 
most Refuse Act cases this due process requirement is unlikely to be fatal to 
the imposition of vicarious liability because most section 13 prosecutions 
involve corporate defendants.

The second consideration militating against the imposition of vicarious 
Refuse Act liability is the “control” requirement identified in both Geor
getown and White Fuel. This requirement presents a more compelling ground 
for refusing to interpret the Refuse Act as imposing vicarious liability. The 
Supreme Court has analyzed the nature of the control requirement in two 
cases involving vicarious criminal liability and corporate officers. In United 
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States v. Dotterweich,211 the Supreme Court held a corporate president liable 
for violating a statute that prohibited the delivery into interstate commerce of 
any adulterated or misbranded drugs.212 The Court ruled that although a low- 
level employee committed the unlawful act, the president, by virtue of his 
corporate authority, had a responsible share in the furtherance of the illegal 
transaction.213

211. 320 U.S. 277 (1943).
212. Id. at 285.
213. Id. at 284-85.
214. 421 U.S. 658 (1975).
215. Id. at 673.
216. Id.
217. See id. at 672 (Act imposes duty on corporate officials to both remedy violations and implement 

measures to prevent their occurrence). See also United States v. Shapiro, 491 F.2d 335, 336-37 (6th Cir. 
1974) (corporate executive who retained ownership of plant assets but did not manage plant had power and 
authority to prevent violation of Food, Drug, and Cosmetic Act); United States v. Klehman, 397 F.2d 406, 
408 (7th Cir. 1968) (corporate executive who closely controlled all corporate activities at time illegal 
shipments made liable for violating Federal Hazardous Substances Labeling Act).

218. 421 U.S. at 673; see United States v. Starr, 535 F.2d 512, 515-16 (9th Cir. 1976) (Park duty of 
foresight and vigilance requires corporate officer to anticipate and counteract subordinates’ shortcomings).

219. 421 U.S. at 673; M. Bassiouni, Substantive Criminal Law 150 (1978). But cf. United States 
v. Parfait Powder Puff Co., 163 F.2d 1008, 1009-10 (7th Cir. 1947) (defendant corporation liable for 
violating Food, Drug, and Cosmetic Act when independent contractor adulterated product without 
defendant’s knowledge).

220. See Comment, 37 Ohio St. L.J. 431, 442 (1976) (Park court avoided imposing vicarious liability 
by requiring minimal quantum of wrongful action by defendant).

221. United States v. Park, 421 U.S. at 671 (quoting Morissette v. United States, 342 U.S. 246, 256 
(1952)).

0952)).
U952)).
0952)).
0952)).
09521).

The Court outlined the limits of vicarious liability theory in a criminal 
context in United States v. Park.214 On facts similar to those in Dotterweich, 
the Court explained that the theory by which responsible corporate agents are 
held criminally accountable for “causing” violations permits the defense that 
the defendant was “powerless” to prevent or correct the violation.215 In 
addition, the Court ruled that the Government must prove that in light of the 
duty imposed by the statute the defendant had the power to prevent or correct 
the prohibited condition.216

The Park Court focused on the nature of the duty that the statute imposed 
upon corporate officals.217 According to Park, corporate officers have a duty 
to exercise foresight and vigilance in carrying out business responsibilities 
that relate to activity regulated by a statute.218 An officer’s duty, however, 
could not extend to situations in which he is powerless to prevent or correct 
the prohibited act.219 Thus, Park suggests that the imposition of vicarious 
criminal liability is improper when a defendant lacks control over the real 
perpetrator and consequently is unable to prevent or correct the wrongful 
action.220

The rationale behind the control requirement set forth in Dotterweich and 
Park directly supports the courts’ conclusions in Georgetown and White Fuel. 
Both Supreme Court cases provide a principled basis for limiting the 
application of vicarious criminal liability under the Refuse Act. According to 
the Court, the theory that underlies a public welfare statute like the Refuse 
Act is that the accused “usually is in a position to prevent [a violation] with 
no more care than society might reasonably expect and no more exertion than 
it might reasonably exact from one who assumed his responsibilities.”221 
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Consequently, when a Refuse Act defendant has control over the person 
unlawfully discharging refuse the defendant’s duty to the public is to prevent 
the section 13 violation.222 In a situation like Georgetown, however, a 
defendant who lacks control over an independent contractor cannot be 
responsible under the Refuse Act for the improper acts of the contractor. 
Thus, the Supreme Court cases provide a sound basis for limiting vicarious 
liability under the Refuse Act.223

222. See The President Coolidge, 101 F.2d 638, 639-40 (9th Cir. 1939) (employee discharged refuse 
from side of ship; employer liable under Refuse Act because he could have prevented commission of the 
forbidden act).

223. At least one court has noted that the Park rationale is applicable to criminal liability under the 
Refuse Act. See United States v. Sexton Cove Estates, Inc., 526 F.2d 1293, 1300 n. 19 (5th Cir. 1976) (citing 
Park as governing standard for criminal liability of corporate officer under Refuse Act).

224. Since November 19, 1980, generators have been able to rely on more than mere reputation. New 
RCRA regulations require government licensing and approval of all hazardous waste disposal facilities. See 
note 33 supra (discussing interim RCRA permit regulations).

225. This conclusion does not suggest that as a matter of social policy, generators should not bear

In the context of hazardous waste disposal, it is apparent that the Refuse 
Act should impose no liability on generators who rely on reputable224 
independent contractors to provide off-site waste disposal. A generator who 
transfers hazardous waste to the care of such a reputable independent 
transporter or disposal facility is in the same position as was Georgetown 
University, which placed its new plant in the hands of an independent builder. 
Such a nonnegligent generator should not be criminally liable under the 
Refuse Act for hazardous waste discharged into navigable water by an 
independent transporter or disposer. Read in light of Georgetown, White Fuel, 
and Park, the purpose of the Refuse Act clearly would not be served by using 
the Act to impose vicarious liability in such circumstances. Rather, the Act 
should be interpreted as punishing only those acts over which the defendent 
has some control.

Conclusion

Allocating financial responsibility for the consequences of improper haz
ardous waste disposal is an emerging, and extremely serious, problem. 
Common law liability theories and existing environmental protection statutes 
do not provide an adequate solution because they generally fail to require 
hazardous waste generators who engage in off-site disposal to bear a part of 
that responsibility. In fact, existing laws actually discourage generators from 
assuming responsibility for proper waste disposal.

Although the Refuse Act of 1899 may appear to offer a viable means of 
requiring nonnegligent generators to bear some of the costs of remedying 
improper waste disposal, using the Act to accomplish this end would require a 
departure from accepted principles of criminal liability. Generators of 
hazardous waste should be strictly liable for the harmful effects of their 
wastes, but imposing vicarious criminal liability for the acts of others would 
extend the Refuse Act well beyond its statutory purpose. Arguing for such an 
interpretation, as the Department of Justice does in its Petro Processors 
complaint, is an expedient, but fundamentally incorrect response to society’s 
need for an immediate answer to the hazardous waste problem.225 To solve 
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this problem, society must find a means of placing sufficient economic 
pressure on waste generators to force them to oversee disposal practices and 
to devise better disposal technology. It is for Congress, not the judiciary, to 
provide such a means.

Joseph K. Brenner

financial responsibility for safe waste management. Rather, as Justice Harlan noted in Standard Oil: “To 
conclude that this attempted prosecution cannot stand is not to be oblivious to the importance of 
preserving the beauties and utility of the country’s rivers. It is simply to take the statute as we find it.” 
United States v. Standard Oil Co., 384 U.S. 224, 237 (1966) (Harlan, J., with Black & Stewart, JJ., 
dissenting).





Regulation Without Just Compensation: 
A Political Process-Based Taking Analysis 
of the Surface Mining Act

Surface coal mining has imposed enormous environmental costs on the 
American public. Careless mining practices have destroyed productive farm
lands, entire river systems, prime hardwood forests, and other wildlife 
habitats.1 Air and water pollution, erosion, floods, and other dangers to 
health and safety have resulted from unregulated surface mining.2 In response 
to this ecological threat, Congress enacted the Surface Mining Control and 
Reclamation Act of 1977.3 The Act established a nationwide regulatory 
program setting minimum environmental performance and reclamation 
standards to protect the public and the environment.4

Compliance with the Act imposes a heavy economic burden on mine 
operators,5 who have responded by challenging the Act’s constitutionality.6

1. See H R Rep. No. 218, 95th Cong., 1st Sess. 57-60, reprinted in [1977] U.S. Code Cong. & Ad. 
News 593, 595-98 (describing these abuses); S. Rep. No. 128, 95th Cong., 1st Sess. 50-51 (1977) (same). 
Congress reported, among other findings, that acid runoff from mining sites has ruined nearly 11,000 miles 
of streams in the East and Midwest. H.R. Rep. No. 218, supra, at 58, reprinted in [1977] U.S. Code Cong. 
& Ad. News at 596 (quoting H.R. Rep. No. 1445, 94th Cong., 2d Sess. 19 (1976)).

2. See H R. Rep. No. 218, supra note 1, at 57-60, reprinted in [1977] U.S. Code Cong. & Ad. News at 
595-98 (detailing social and environmental costs of surface mining); S. Rep. No. 128, supra note 1, at 50-51 
(same).

3. Surface Mining Control and Reclamation Act, Pub. L. No. 95-87, 91 Stat. 447 (codified in 30 U.S.C. 
§§ 1201-1328 (Supp. Ill 1979)). Early discussion of possible federal regulation of surface mining occurred 
during testimony before a House Interior subcommittee in 1971. See generally Note, A Summary of the 
Legislative History of the Surface Mining Control and Reclamation Act of 1977 and the Relevant Legal 
Periodical Literature, 81 W. Va. L. Rev. 775, 775 (1979). It was not until December, 1974, however, that 
Congress first passed a surface mining bill, which President Ford subsequently vetoed. See H R. Rep. No. 
218, supra note 1, at 140-41, reprinted in [1977] U.S. Code Cong. & Ad. News at 672-73 (outlining 
legislative history of preceding bills). President Ford also vetoed a second bill, passed in May, 1975; an 
attempt to override the veto in the House failed by three votes. S. Rep. No. 128, supra note 1, at 50. The 
Surface Mining Control and Reclamation Act of 1977 is the “descendant” of these earlier efforts. H.R 
Rep. No. 218, supra note 1, at 57, reprinted in [1977] U.S. Code Cong. & Ad. News at 595; see id. at 140, 
reprinted in [1977] U.S. CODE Cong. & Ad. News at 672 (including legislative history of earlier bill as part 
of 1977 Act’s legislative history).

4. See 30 U.S.C. § 1202(a) (Supp. Ill 1979) (Act intended to protect society and environment from 
adverse effects of surface coal mining). For a symposium treating various issues arising from the Surface 
Mining Control and Reclamation Act of 1977, see 81 W. Va. L. Rev. 553 (1979).

5. See Indiana v. Andrus, No. IP 78-5OO-C, slip op. at 7 (S.D. Ind. June 12, 1980) (memorandum of 
opinion) (one coal operator expended over $35 million in 1978 and $14 million in 1979 to comply with 
Act), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Hodel v. Indiana, No. 80-231).

6. See, e.g., id. at 3 (alleging Act violates tenth amendment, taking clause, and procedural and 
substantive due process components of fifth amendment); Star Coal Co. v. Andrus, No. 79-171-2, slip op. 
at 1-2 (S.D. Iowa Feb. 13, 1980) (alleging Act exceeds congressional commerce clause authority, violates 
tenth amendment, violates taking clause and substantive and procedural due process guarantees of fifth 
amendment, and constitutes unlawful bill of attainder); Concerned Citizens of Appalachia, Inc. v. Andrus, 
494 F. Supp. 679, 680 (E.D. Tenn. 1980) (alleging Act violates fifth amendment taking clause and tenth 
amendment); Virginia Surface Mining & Reclamation Ass’n v. Andrus, 483 F. Supp. 425, 428 (W.D. Va. 
1980) (alleging Act exceeds congressional authority under commerce clause, violates takings clause, equal 
protection clause, and procedural and substantive due process components of fifth amendment), prob, juris, 
noted, 101 S. Ct. 67 (1980) (sub nom. Virginia Surface Mining & Reclamation Ass’n v. Hodel, Nos. 79-1538 
& 79-1596).

1083
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The operators claim that portions of the Act violate the fifth amendment 
taking clause,7 and contravene the tenth amendment right of states to carry 
on their traditional function of land use regulation.8 The federal district 
courts deciding the taking claims have reached conflicting conclusions.9 
These inconsistent decisions result from the ambiguity of the Supreme Court’s 
taking jurisprudence, particularly as applied to the regulation of legally 
severable property interests such as coal rights.

The fifth amendment guarantees that private property shall not be taken 
for public use without just compensation.10 The Supreme Court has had 
considerable difficulty, however, in defining precisely the kind of government 
action that constitutes a taking under the fifth amendment. The Court has 
noted that whether a governmental action constitutes a taking depends upon 
the character of the governmental action and the degree of its interference 
with private property.11 Although the Court’s character and degree analyses

7 U.S. Const, amend. V(“nor shall private property be taken for public use without just compensa
tion") This note refers to this provision of the Constitution as the “taking clause” or the “just 
compensation requirement of the fifth amendment.” The Supreme Court has held that the fourteenth 
amendment incorporates a similar compensation requirement applicable to the states. See United States ex 
rel. TVAv. Powelson, 319 U.S. 266, 278-79 (1943) (states’ compensation duty arises under fourteenth 
amendment); Chicago B. & Q. R.R. v. Chicago, 166 U.S. 226, 233-40 (1897) (compensation for private 
property taken for public use essential element of due process of law under fourteenth amendment); cf. J. 
Nowak, Constitutional Law 440 (1978) (Court has found independent public use and just 
compensation requirements inherent in definition of due process). The fifth and fourteenth amendments 
also guarantee that government may not deprive individuals of their property without due process of law. 
U.S. Const, amends. V & XIV, § 1.

The term "property” as used in this note and in the taking clause encompasses the entire “group of 
rights inhering in the citizen’s [ownership].” United States v. General Motors Corp., 323 U.S. 373, 378 
(1945):

It is not used in the ’vulgar and untechnical sense of the physical thing with respect to 
which the citizen exercises rights recognized by law. [Instead, it] . . . denote[s] the group of 
rights inhering in the citizen’s relation to the physical thing, as the right to possess, use and 
dispose of it ... . The constitutional provision is addressed to every sort of interest the citizen 
may possess.’

PruneYard Shopping Center v. Robins, 447 U.S. 74, 82 n.6 (1980) (quoting United States v. General 
Motors Corp., 323 U.S. 373, 377-78(1945)).

8. U.S. Const, amend. X (“The powers not delegated to the United States by the Constitution nor 
prohibited by it to the States are reserved to the States respectively or to the people ”). For an analysis of 
the tenth amendment implications of federally mandated environmental programs, see Stewart, Pyramids 
of Sacrifice? Problems of Federalism in Mandating State Implementation of National Environmental Policy, 
86 Yale L.J. 1196 (1977).

9. Compare Star Coal Co. v. Andrus, No. 79-171-2, slip op. at 16 (S.D. Iowa Feb. 13, 1980) (Act’s 
farmland rehabilitation requirement probably not taking) and Concerned Citizens of Appalachia, Inc. v. 
Andrus, 494 F. Supp. 679, 681 (E.D. Tenn. 1980) (Act’s cessation orders not taking) with Indiana v. 
Andrus, No. IP 78-5OO-C, slip op. at 30-31 (S.D. Ind. June 12, 1980) (memorandum of opinion) (Act’s 
mining restrictions constitute taking), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Hodel v. Indiana, 
No. 80-231) and Virginia Surface Mining & Reclamation Ass’n v. Andrus, 483 F. Supp. 425, 441 (W.D. 
Va. 1980) (same), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Virginia Surface Mining & Reclamation 
Ass’n v. Hodel, Nos. 79-1538 & 79-1596).

10. U.S. Const, amend. V.
11. See, e.g., PruneYard Shopping Center v. Robins, 447 U.S. 74, 82-84 (1980) (determination of 

whether governmental action constitutes taking depends on character of action, economic impact, and 
interference with investment-backed expectations); Kaiser Aetna v. United States, 444 U.S. 164, 175 (1979) 
(same); Penn Central Transp. Co. v. New York City, 438 U.S. 104, 130-31 (1978) (determination of 
whether governmental action constitutes taking depends on character of action and extent of interference 
with parcel as whole).
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involve an “essentially ad hoc, factual inquiry,the Court’s decisions 
demonstrate that certain forms of governmental action are more likely to be 
held a taking than others.12 13 Yet the Court has never stated an explicit 
rationale that explains why distinctions in the character of governmental 
actions result in the tolerance of varying degrees of interference in private 
property.

12. Penn Central Transp. Co. v. New York City, 438 U.S. at 124.
13. See note 101 infra (comparing regulatory cases with invasion cases).
14. 438 U.S. 104 (1978).
15. 444 U.S. 51 (1979).
16. 260 U.S. 393 (1922).
17. See Indiana v. Andrus, No. IP 78-5OO-C, slip op. at 34 (Act’s restrictions on mining prime 

farmlands and near designated lands and buildings unconstitutional), prob, juris, noted, 101 S. Ct. 67 (1980) 
larmlands and near designated lands and hnildi
larmlands and near designated lands and hnildi 
larmlands and near designated lands and hnildi 
iarmlands and near designated lands and hnildi 
iarmiands and near designated lands and hnildi

In seeking to provide this rationale courts and commentators have 
developed four major theories: the diminution of value theory, the invasion 
theory, the harm-benefit theory, and the enterprise-arbitration theory. This 
note examines those theories and the Supreme Court case law from which 
they have evolved. Relying on the Court’s recent decisions in Penn Central 
Transportation Co. v. New York City14 15 16 and Andrus v. Allard'5 this note 
challenges the continuing validity of these four taking theories and suggests 
that the Court actually may be using a “political process” approach in 
determining whether governmental interference in private property violates 
the taking clause.

Under a political process approach courts would look first to the breadth of 
the challenged governmental action, and then to the degree of its interference 
with private property. If the action is broad in character and affects a 
sufficiently large group of individuals, a court may presume that the 
imposition of the burden is fair and just, and that the interests of the burdened 
parties were protected adequately in the political process. In such cases, a 
court would be justified in tolerating a substantial degree of interference with 
individual property rights before holding the governmental action to be a 
taking that requires compensation. When the impact of a governmental action 
falls on only a small class of individuals, however, the presumption that the 
political process would have been responsive to their interests is not war
ranted. Under these circumstances, a lesser showing of interference would 
support a determination that a taking has occurred.

This note argues that a political process approach resolves the ambiguity of 
the Supreme Court’s taking jurisprudence. Further, the note suggests that a 
political process approach provides a working model of taking analysis that is 
both consistent with the historical background of the taking clause and 
capable of resolving the analytical difficulties posed by regulation involving 
severed property interests. Using a political process approach, the note argues 
that in Pennsylvania Coal Co. v. Mahon'b the Supreme Court erroneously 
assessed the degree of interference of the challenged governmental action by 
examining only the severed coal estate, rather than the parcel as a whole.

The note then applies a political process approach to the specific fifth 
amendment challenges to the Surface Mining Control and Reclamation Act. 
The note examines two recent cases, now on appeal to the Supreme Court, in 
which the district courts held the Act’s mining restrictions to be unconstitu
tional.17 The note concludes that under a political process approach to taking 
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analysis, the Act’s prime farmland permit requirements, steep slope restora
tion requirements, and prohibition of surface mining near designated lands 
and buildings do not violate the taking clause, and that the district court 
decisions holding those provisions unconstitutional should be reversed.

I. A Critique of the Major Taking Theories

a. the diminution of value theory

The diminution of value theory, once considered the dominant theory of 
taking analysis,18 maintains that although government may interfere with 
private property and diminish its value without paying compensation, when 
diminution becomes too great the action constitutes a taking.19 Supreme 
Court taking jurisprudence, however, does not support the diminution of 
value theory as an independent test for taking.20

(sub nom. Hodel v. Indiana, No. 80-231); Virginia Surface Mining & Reclamation Ass’n v. Andrus, 483 F. 
Supp. 425, 441-42 (W.D. Va. 1980) (Act’s restrictions on mining “steep slopes” and near designated lands 
and buildings unconstitutional), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Virginia Surface Mining 
& Reclamation Ass’n v. Hodel, Nos. 79-1538 & 79-1596).

18. See Sax, Takings, Private Property and Public Rights, 81 Yale L.J. 149, 151 (1971) (referring to 
diminution of value theory as “dominant doctrinal model of takings law”) [hereinafter Sax, Takings and 
Public Rights],

19. See generally Berger, A Policy Analysis of the Taking Problem, 49 N.Y.U. L. Rev. 165 (1974); 
Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundation of "Just Compensation" 
Law, 80 Harv. L. Rev. 1165 (1967); Sax, Takings and the Police Power, 74 Yale L.J. 36 (1964) 
[hereinafter Sax, Takings and the Police Power],

20. For an argument that the post-Pennsylvania Coal Supreme Court has never actually applied the 
diminution of value approach, see Note, Reexamining the Supreme Court's View of the Taking Clause, 58 
Tex. L. Rev. 1447 (1980).

21. 260 U.S. 393 (1922).
22. Id. at 414.
23. Id.
24. Id. at 414-15.
25. 272 U.S. 365 (1926).
26. Id. at 397; see Ambler Realty Co. v. Village of Euclid, 297 F. 307, 309 (N D. Ohio 1924) 

(restrictions impair salability of land and depress market value to extent of several hundred thousand 
dollars).

27. 328 U.S. 256 (1946).

The theory rests upon Justice Holmes’ opinion in Pennsylvania Coal Co. v. 
Mahon,21 in which the Court held that a Pennsylvania statute prohibiting the 
mining of coal in a manner likely to cause the subsidence of a dwelling 
violated the taking clause.22 The majority reasoned that because the plaintiff 
owned only the coal rights in the land, a regulation making it impossible to 
mine the coal rendered the rights worthless.23 The statute thus caused so great 
a diminution in the value of the property that it violated the taking clause and 
entitled the owner to compensation.24

Subsequent decisions have failed to specify the precise point at which a 
diminution in value becomes so great that a taking occurs. For example, in 
Village of Euclid v. Ambler Realty Co.,25 the Court declined to find a taking 
when a zoning ordinance caused a seventy-five percent diminution in the 
value of a developer’s land.26 27 In United States v. Causby,21 however, the Court 
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held that a taking occurred when low-flying airplanes caused a fifty percent 
diminution in the value of a chicken farm.28 Similarly, in Kaiser Aetna v. 
United States,29 the Court held that a taking had occurred when the 
government required a real estate developer to offer free public access to its 
marina;30 the developer’s loss was the $72 annual fee it would have charged 
each marina member.31

An additional difficulty with the diminution of value approach is the 
uncertain means it provides for assessing the degree of interference with the 
property.32 Whether the relevant diminution in value should be calculated by 
percentages or by actual dollar amount is unclear.33 Furthermore, interfer
ence in one property right might cause a total diminution of the value of that 
particular right, yet cause an insignificant diminution of the value of the 
property as a physical whole.34 In the context of the Surface Mining Act, 
where regulated coal rights may be owned either as part of an entire parcel of 
property or alone as a severed mineral estate, this lack of certainty in the 
application of the diminution of value test becomes highly problematic.35

The decisions do suggest that the degree of governmental interference in 
private property necessary to constitute a taking depends upon the character 
of the governmental action. In cases involving regulatory schemes, the Court 
has tolerated a substantial degree of interference without finding that a taking 
had occurred.36 When the governmental action has the character of a physical

28. Id. at 264-65. The dissent to the Court of Claims opinion in Causby v. United States specifies the 
amount of diminution. 60 F. Supp. 751, 758 (1945) (Madden, J., dissenting).

29. 444 U.S. 164 (1979).
30. Id. at 179-80.
31. Id. at 180. The Kaiser Aetna Court characterized the developer’s loss in two ways. First, the Court 

concentrated on the interference in his “right to exclude” occasioned by the government’s order to open the 
marina to the public. Id. at 176. Second, the Court noted that this interference would result in an annual 
monetary loss of $72 for each marina member. Id. at 180. These two losses, however, are not separate. The 
monetary loss represents both a quantification of the degree of the government’s interference with the 
developer’s “right to exclude” and an indication that the developer maintained distinct investment-backed 
expectations in this right. In PruneYard Shopping Center v. Robins, 447 U.S. 74 (1980), owners of a 
shopping mall claimed that a state constitutional free speech provision permitting individuals to distribute 
pamphlets on the premises interfered with the owners’ “right to exclude” and thus violated the taking 
clause. Id. at 82. The Court rejected this argument on the ground that the mall owners, unlike the 
developers in Kaiser Aetna, had “failed to demonstrate that the ‘right to exclude others’ is so essential to the 
use or economic value of their property that the State-authorized limitation of it amounted to a ‘taking.’” 
Id. at 84. Thus, without at least a significant consequential diminution of value, governmental interference 
in a property right does not rise to the level of a taking.

32. See Andrus v. Allard, 444 U.S. 51, 66 (1979) (prediction of profitability essentially matter of 
reasoned speculation courts not especially competent to perform).

33. See Berger, supra note 19, at 177 (diminution of value test is uncertain and must be applied to 
indefinite and uncertain quantum); Sax, Takings and the Police Power, supra note 19, at 60 (diminution of 
value test imports unworkable problem of definition).

34. In Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1927), Justice Brandéis argued unsuccessfully 
that if the Court sought to assess the extent of the diminution of value of the property, it should examine 
the parcel as a whole and not simply the coal right. Id. at 419 (Brandéis, J., dissenting); see notes 130-47 
infra and accompanying text (discussing importance of diminution of value theory to degree of interference 
analysis).

35. See generally Note, Between a Rock and a Hard Place, Surface Mining on the Severed Estate: A 
Legislative Proposal, 17 Wm. & Mary L. Rev. 140 (1975).

36. See Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 397 (1926) (upholding municipal zoning 
ordinance causing 75% diminution in value); Hadacheck v. Sebastian, 239 U.S. 394, 412 (1915) (upholding 
municipal safety regulation causing 88% diminution in value of brickyard).
municipal safety regulation causing 88% dim 
municipal safety regulation causing 88% dim 
municipal safety regulation causing 88% dim 
municipal safety regulation causing 88% dim 
municipal safety regulation causing 88% dim 
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invasion or enterprise activity, however, the Court has found a taking upon a 
lesser showing of interference.37 Thus, although a diminution of value alone 
does not prove a taking, the theory remains useful as a means of assessing the 
degree to which the government’s action interferes with private property.

37. See Kaiser Aetna v. United States, 444 U.S. 164, 179-80 (1979) (government’s ordering free public 
access to formerly private marina constituted physical invasion and therefore taking); United States v. 
Causby, 328 U.S. 256, 264-65 (1946) (government's operation of airport causing low flights over chicken 
farm constituted taking).

38. See F. Bosselman, D. Callies & J. Banta, The Taking Issue 51, 105-14 (1973) (discussing 
early concept of taking as physical invasion).

39. See United States v. Lynah, 188 U.S. 445, 470 (1903) (taking occurs when government floods 
private lands so as to substantially destroy value); Pumpelly v. Green Bay Co., 80 U.S. 166, 181 (1871) 
(taking occurs when real estate actually invaded by water or other materials so as to effectively destroy or 
impair its usefulness). In Bedford v. United States, 192 U.S. 217 (1904), the Court rejected a claim that ten 
years of land erosion caused by government control of a river constituted a taking. Id. at 225. The Court 
distinguished Pumpelly and Lynah on the grounds that those cases involved damages caused by actual 
physical invasions rather than by an incidental consequence of a government waterwork. Id.-, cf. Mugler v. 
Kansas, 123 U.S. 623, 667-69 (1887) (distinguishing police power restriction of permissible land use from 
actual physical invasion).

40. See Griggs v. Allegheny County, 369 U.S. 84, 88-90 (1962); United States v. Causby, 328 U.S. 256, 
266-67(1946).

41. 328 U.S. 256 (1946).
42. Id. at 263-67.
43. 369 U.S. 84 (1962).
44. Id. at 89.
45. Id. at 86-87.
46. Id. at 90.
47. See, e.g., Batten v. United States, 306 F.2d 580, 585 (10th Cir. 1962) (although noise and vibration 

from jets on adjoining airport property interfered with use and enjoyment of home, jets not flown directly 
over property and therefore not invasion or taking); Nunnally v. United States, 239 F.2d 521, 523-24 (4th 
Cir. 1956) (noise and vibrations from test bombs falling on nearby property and from planes flying across

B. THE INVASION THEORY

The Court’s earliest approach to taking analysis was the invasion theory. 
Although state courts originally held that a taking occurred only when the 
government actually seized property,38 the early flood nuisance cases broad
ened the concept to include governmental “invasions” causing a direct and 
sustained interference with the use of property.39 The more modem airport 
nuisance cases40 leave unclear, however, whether this interference must rise to 
the level of an actual physical trespass. In United States v. Causby,41 the Court 
held that repeated flights of military planes over a chicken farm, at altitudes 
below federally defined navigable airspace, constituted an invasion and thus a 
taking of the property.42 Sixteen years later, in Griggs v. Allegheny County,43 
the Court held that a taking occurred when planes landing and taking off 
from a county airport repeatedly crossed residential property at low levels.44 
Although the planes were within federal airspace, and thus technically not 
interfering with the plaintiff’s air rights,45 the flights caused a direct and 
sustained interference with the use of the property, and therefore constituted 
a taking.46

Lower federal courts have interpreted Causby and Griggs as limiting the 
definition of invasion to actual physical trespasses onto private property.47 
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Consequently, these courts have held that without a physical trespass, a 
substantial interference with private property alone does not constitute a 
taking. Several state courts, however, have eschewed such a strict interpreta
tion of Causby and Griggs, and have construed their state constitutions to 
require compensation for substantial interference in the use of property, even 
without an actual physical invasion.48

The most recent Supreme Court case involving an invasion issue is Kaiser 
Aetna v. United States.49 The owner of a private pond had dug an inlet 
through a barrier beach to form a private marina with access to the ocean.50 
The government then asserted jurisdiction over the marina and required the 
developer to open it to the public.51 The Court held the imposition of this 
navigational servitude to be an “actual physical invasion” and therefore a 
taking.52 Kaiser Aetna thus leaves uncertain whether, as lower federal courts 
have held, the invasion theory is limited to cases of physical trespass onto 
private property.53

The inadequacy of the invasion approach is perhaps most obvious in 
analyzing governmental regulatory actions such as the Surface Mining Act. 
These actions neither result in an accretion of gain by the government, nor 
cause a direct physical interference with the property of the individual. The 
Supreme Court, however, has never held that regulatory actions cannot 
constitute takings. Thus, the argument that the Surface Mining Act is purely 
regulatory and does not constitute an invasion should not be dispositive of the 
taking question.

property at high levels not invasion and therefore not a taking); Freeman v. United States, 167 F. Supp. 
541, 544 (W.D. Okla. 1958) (noise and vibration from planes not crossing plaintiffs property did not 
constitute invasion and therefore not a taking).

48. See, e.g., Aaron v. City of Los Angeles, 40 Cal. App. 3d 471, 478-86, 115 Cal. Rptr. 162, 166-72 
(1974) (under California constitution, noise and vibrations from nearby airport substantially interfering 
with and diminishing value of property without physical invasion constituted taking); Thornburg v. Port of 
Portland, 233 Or. 178, 198-200, 376 P.2d 100, 109-10 (1962) (under Oregon constitution, noise and 
vibration from jet planes constituted invasion and therefore taking although within navigable airspace and 
not directly over plaintiffs land); Martin v. Port of Seattle, 64 Wash. 2d 309, 316-18, 391 P.2d 540, 545-46 
(under Washington constitution, noise and vibration from nearby planes causing substantial interference in 
use of property warrants compensation under clause proscribing governmental actions that “take or 
damage” private property), cert, denied, 379 U.S. 989 (1965).

49. 444 U.S. 164 (1979).
50. Id. at 167.
51. Id. at 168. The marina, being a navigable waterway, became subject to regulation by the Army 

Corps of Engineers under Section 10 of the Rivers and Harbors Act, 33 U.S.C. § 403 (1976). Id. at 169 n.3.
52. Id. at 179-80. The Court expressly distinguished the government’s action from an exercise of 

regulatory power resulting in only insubstantial diminution of property value. Id. at 180. The court further 
noted that “more than one factor” contributed to its decision but specifically declined to decide whether, in 
some circumstances, any one factor by itself might be dispositive of the taking issue. Id. at 178 & n.9. For a 
further discussion of Kaiser Aetna see note 127 infra and accompanying text.

53. Such a narrow interpretation looks to the kind of property interest gained by the government and 
does not consider the degree of loss suffered by the owner. See note 47 supra and accompanying text (taking 
determined by governmental trespass rather than interference with property use). This approach runs 
contrary to Supreme Court decisions holding that takings are determined by private loss, not by 
government gain. See Penn Central Transp. Co. v. New York City, 438 U.S. 104, 131-38 (1978) (when 
reasonable beneficial use of property remains, no taking); United States v. General Motors Corp., 323 U.S. 
373, 378 (1945) (deprivation of former owner, not accretion of right or interest to government, constitutes 
taking); cf. United States v. Causby, 328 U.S. 255, 261 (1946) (value of property taken measured by owner’s 
loss, not taker’s gain).

toss, not taker’s gain), 
loss, not taker’s gain), 
loss, not taker’s gain), 
loss, not taker’s gain), uwc nnt tulzAr’c ottinl
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C. THE HARM-BENEFIT THEORY

The harm-benefit approach includes two sub-theories: the noxious use or 
nuisance abatement theory, and the public benefit theory. The noxious use 
theory maintains that without paying compensation government may regu
late or entirely prohibit uses of property that are harmful to the public.54 
Cases involving nuisance abatement,55 railroad grade separations,56 and 
zoning57 illustrate this theory. The rationale of these decisions is that a 
property owner who creates a harm to the public cannot claim a taking when 
the government subsequently regulates his activity to protect the public 
interest. Commentators generally have criticized the noxious use theory, 
observing that a restricted use need not be a morally culpable activity to 
permit governmental regulation.58

The Supreme Court recently endorsed this criticism in Penn Central 
Transportation Co. v. New York City.59 In that case, the owners of Grand 
Central Terminal sought to erect a fifty-five story office tower atop the 
existing structure, which had been designated a historical landmark.60 The 
New York City Landmarks Preservation Commission denied their applica
tion for permission to make such a change in the building.61 The Supreme 
Court rejected the owners’ attempt to distinguish the local landmark 
preservation law from other regulatory ordinances previously upheld by the 
Court.62 The owners argued that earlier cases upholding such laws involved

54. For an analysis of Supreme Court jurisprudence supporting the noxious use theory, see Dunham, 
Griggs v. Allegheny County in Perspective: Thirty Years of Supreme Court Expropriation Law, 1962 Sup. 
Ct. Rev. 63, 73-81 [hereinafter, Dunham, Thirty Years of Supreme Court Expropriation Law]. See also 
Berger, supra note 19, at 172-75; Sax, Takings and the Police Power, supra note 19, at 48-50.

55. See, e.g., Goldblatt v. Town of Hempstead, 369 U.S. 590, 592-94 (1962) (ordinance prohibiting 
excavation below water table within town limits not a taking); Miller v. Schoene, 276 U.S. 272, 279 (1928) 
(state statute requiring removal of diseased trees endangering neighboring apple orchards not a taking); 
Hadacheck v. Sebastian, 239 U.S. 394, 409-11 (1915) (ordinance prohibiting manufacture of bricks within 
city limits not a taking).

56. See, e.g., Atchison, T. & S.F. Ry. v. Pub. Util. Comm’n, 346 U.S. 346, 353-55 (1953) (administrative 
order requiring railroad to pay reasonable cost of grade separation necessary for public safety not a taking); 
Erie R.R. v. Board of Pub. Util. Comm’rs, 254 U.S. 394, 410-13 (1921) (administrative order requiring 
railroad to separate 15 grade crossings reasonably warranted as safety improvement and not a taking); 
Missouri P. Ry. v. City of Omaha, 235 U.S. 121, 129-30 (1914) (municipal ordinance requiring railroad to 
construct railway viaduct to enhance public safety not a taking). But see Nashville, C. & St. L. Ry. v. 
Walters, 294 U.S. 405, 428-29 (1935) (administrative order requiring railroad to bear one-half cost of grade 
separation motivated by desire to promote public convenience, not safety; imposition arbitrary, unreasona
ble, and constitutes taking). See generally Dunham, Thirty Years of Supreme Court Expropriation Law, 
supra note 54, at 71-80; Sax, Takings and the Police Power, supra note 19, at 48-49; see also Comment, Cost 
Allocation and Substantive Due Process, 27 U. Chi. L. Rev. 160 (1959).

57. See Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 395-97 (1926) (comprehensive zoning 
ordinance prohibiting industrial development of land valid exercise of police power; does not deprive 
plaintiff of property without due process of law). See also Dunham, A Legal and Economic Basis for City 
Planning, 58 Colum. L. Rev. 650, 658-70 (1958) [hereinafter, Dunham, A Legal and Economic Basis for 
City Planning],

58. See, e.g., Berger, supra note 19, at 174-75 (noxious activities not evil but merely inappropriate to 
location or in conflict with other uses); Michelman, supra note 19, at 1196-1201 (nuisance determined by 
society’s best judgment); Sax, Takings and the Police Power, supra note 19, at 48-50 (noxious uses are 
legitimate until they conflict with incompatible uses).

59. 438 U.S. 104 (1978).
60. Id. at 116.
61. Id. at 117.
62. Id. at 131-35 &n.30.
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regulation of uses that were noxious or harmful to the public health.63 The 
Court disagreed, suggesting that the uses in those cases were not unlawful, 
and that the better interpretation was that other restrictions had been upheld 
because they applied to all property similarly situated and were reasonably 
related to the accomplishment of a broad policy goal.64

63. Id. at 133 n.30.
64. Id. The Court noted, however, that a fundamental alteration of a historic landmark might be 

considered harmful. Id.
65. See generally Dunham, Thirty Years of Supreme Court Expropriation Law, supra note 54, at 73-80; 

Dunham, A Legal and Economic Basis for City Planning, supra note 57, at 664-69 (1958); see also 
Michelman, supra note 19, at 1196-1202.

66. 294 U.S. 405 (1935).
67. Id. at 429-31.
68. Id. at 421-31.
69. See Panhandle Eastern Pipeline Co. v. State Highway Comm’n, 294 U.S. 613, 622-23 (1935).
70. Id. at 618-19,622.
71. In Lawton v. Steele, 152 U.S. 133 (1894), the Supreme Court defined the limits on state interference 

with property: “[I]t must appear, first, that the interests of the public generally, as distinguished from those 
of a particular class, require such interference; and, second, that the means are reasonably necessary for the 
accomplishment of the purpose, and not unduly oppressive upon individuals.” Id. at 137.

The Court has consistently abided by this statement of the law when reviewing land use regulation. See, 
e.g., Agins v. City of Tiburon, 447 U.S. 225, 260 (1980) (zoning law is taking when ordinance does not 
substantially advance legitimate state interests or denies owner economically viable use of land; ordinance 
restricting building density upheld); Goldblatt v. Town of Hempstead, 369 U.S. 590, 594-95 (1962) 
(ordinance valid if enacted to further public interest and if not unduly oppressive upon individual; water 
use regulation upheld); Nectow v. City of Cambridge, 277 U.S. 183, 188 (1928) (regulation must bear 
substantial relation to public health, safety, or general welfare; zoning ordinance prohibiting commercial 
use of property invalidated). See also J. Nowak, supra note 7, at 444 (land use regulations should be 
reviewed under standards of due process and equal protection).

72. See 438 U.S. 104, 133 n.30 (1978) (noting that destruction or fundamental alteration of historic 
landmark might be harmful).

mamark might be harmful).
mamark might be harmful). , .
uiumark might be harmful). . . --
uiamark might be harmful). . .

The public benefit theory maintains that government may validly regulate 
property uses that harm the public, but may not impose the entire burden of 
achieving a public goal on one who has created no harm.65 The theory is 
based, at least in part, on Nashville, Chattanooga & St. Louis Railway v. 
Walters.66 In that case, the Court invalidated a local public service commis
sion’s order requiring a railroad to bear half the cost of separating the railroad 
tracks from the level of the highway.67 Justice Brandeis, writing for the Court, 
reasoned that because the purpose of the alteration was not to protect the 
public from the railroad, but to facilitate highway travel for motorists, it was 
arbitrary and unreasonable to impose the cost on the railroad.68 One month 
later, in a similar situation, the Court invalidated a local commission’s order 
requiring a pipeline company to relocate, at its own expense, its gas and 
telephone lines in accordance with a new highway plan.69 The Court reasoned 
that because the lines posed no hazard to the public, it was unreasonable and 
arbitrary to require the company to pay the costs of their removal.70

Although these decisions lend support to the public benefit theory, they 
may be better understood as merely holding that governmental regulation 
must satisfy the requirements of substantive due process; in order to be 
constitutionally valid, a regulation must not be an unreasonable or arbitrary 
means of achieving a public end.71 In Penn Central, for example, although the 
Court admitted that there may be some harm inherent in drastic alterations of 
architecturally significant buildings,72 it discounted the importance of this 
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harm to its taking analysis.73 The Court instead held that the landmark 
preservation restrictions were “substantially related to the promotion of the 
general welfare” and permitted “reasonable beneficial use” of the terminal.74 75 
Similarly, in Village of Euclid v. Ambler Realty Co.,15 the Court upheld a 
zoning ordinance in the face of a due process attack by explaining: “[I]t must 
be said before the ordinance can be declared unconstitutional, that [its] 
provisions are clearly arbitrary and unreasonable, having no substantial 
relation to the public health, safety, morals, or general welfare.”76 The Court 
declined to examine the ordinance’s restrictions further: “We have nothing to 
do with the question of the wisdom or good policy of municipal ordinances. If 
they are not satisfactory to a majority of the citizens their recourse is to the 
ballot—not the courts.”77

73. See id. (explaining cases as resting not on “supposed ‘noxious’ quality” of uses by owner, but rather 
on reasonable relation of regulations to achieving public benefit and application to all similarly situated 
property)

74. Id. at 138. This conclusion did not end the Court’s inquiry, however, as might have been expected in 
a substantive due process decision. Instead, the Court noted that its taking analysis involves an "essentially 
ad hoc, factual inquir[y]” into several significant factors. Id. at 124. The Court examined the character of 
the governmental action and its economic impact on the individual, id., focusing particularly on the degree 
of the action’s interference with “distinct investment-backed expectations.” Id. The Court also observed 
that a “taking may more readily be found when the interference with property can be characterized as a 
physical invasion by government, . . . than when interference arises from some public program adjusting 
the benefits and burdens of economic life to promote the common good.” Id.

75. 272 U.S. 365 (1926).
76. Id. at 395.
77. Id. at 393 (quoting State v. City of New Orleans, 154 La. 271, 283 (1923)).
78. See Nectow v. City of Cambridge, 277 U.S. 183, 188 (1928) (zoning regulations within scope of 

police power, but plan actually adopted invalid because lacked substantial relation to legitimate state end). 
A mere determination that a governmental action is within a state’s police power, therefore, does not 
dispose of the taking question. But see J. Nowak, supra note 7, at 444 (any arguable police power action is 
likely to be noncompensable regulation).

79. For a discussion of this notion of fairness and justice, see notes 108-29 infra and accompanying text.

Although the harm-benefit approach is useful in determining whether a 
governmental regulation satisfies the requirements of substantive due process, 
a regulation may constitute a reasonable means of achieving a legitimate 
public goal and yet still violate the taking clause.78 Thus, the harm-benefit 
approach is limited by its inability to identify those instances when a 
regulation satisfies the requirements of substantive due process but neverthe
less constitutes a taking. The Court’s two-pronged analysis—examining both 
the character of the governmental action and the degree of its interference— 
looks beyond the requirements of substantive due process. This analysis 
focuses instead upon a determination of whether governmental interference 
with an individual’s property in the form of either a regulation or an invasion 
is “fair and just.”79

Given Congress’ extensive findings detailing the adverse effects of careless 
surface mining practices and the Act’s rational relation to the goal of 
controlling these effects, the requirements of the harm-benefit approach and 
therefore substantive due process are undoubtedly satisfied. This conclusion 
however, does not dispose of the taking question. Once substantive due 
process requirements are met, the more probative taking clause inquiry 
becomes whether the Act’s imposition of a burden on coal property owners is 
“fair and just.”
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D. THE ENTERPRISE-ARBITRATION THEORY

The enterprise-arbitration theory, as developed by Professor Sax,80 main
tains that government must pay for interference with private property when it 
engages in a business or proprietary activity.81 When the interference results 
from governmental arbitration of competing economic interests, however, the 
government need not pay compensation.82 Professor Sax relied heavily on the 
early history of the just compensation principle and the contemporaneous 
history of the taking clause.83 He looked first to the writings of Grotius and 
Pufendorf84 to refute the diminution of value theory as a basis for taking 
analysis.85 According to Sax, the diminution of value theory derives from an 
understanding of the taking clause as based on “political ethics,” thus 
implying that government should pay compensation whenever it substantially 
diminishes property value.86 He argued, however, that the historical back
ground of the taking clause suggests that this is not the sole or even dominant 
purpose for requiring government to pay compensation when it interferes 
with private property.87

Professor Sax believed that these early scholars were concerned not so 
much with the actual loss to the private party but with the “imposition of loss

80. Sax, Takings and the Police Power, supra note 19.
81. Id. at 63. The Court has generally held that governmental actions having the character of an 

enterprise activity and causing substantial interference in private property constitute takings. See, e.g., 
Griggs v. Allegheny County, 369 U.S. 84, 89-90 (1962) (government operating civilian airport causing 
aircraft to fly low and thus rendering residential property unusable constituted taking); United States v. 
Causby, 328 U.S. 256, 264-65 (1946) (government operation of military airbase causing aircraft to fly low 
across property and rendering it unusable as chicken farm constituted taking); Portsmouth Harbor Land & 
Hotel Co. v. United States, 260 U.S. 327, 329-30 (1922) (government action of engaging in military 
gunnery practice across hotel property constituted taking).

82. Sax, Takings and the Police Power, supra note 19, at 63. The Supreme Court’s apparent reluctance 
to invalidate governmental regulatory actions lends support to Sax’s thesis. See, e.g., Penn Central Transp. 
Co. v. New York City, 438 U.S. 104, 138 (1978) (city landmark preservation statute restricting erection of 
office tower above landmark building did not constitute taking); Miller v. Schoene, 276 U.S. 272, 279-80 
(1928) (state statute requiring removal of diseased cedar trees endangering neighboring apple orchards did 
not constitute taking); Hadacheck v. Sebastian, 239 U.S. 394, 409-411 (1915) (city ordinance prohibiting 
manufacture of bricks within city limits did not constitute taking). But see Pennsylvania Coal Co. v. 
Mahon, 260 U.S. 393, 414-16 (1922) (state regulatory statute prohibiting mining of coal in manner likely to 
cause subsidence of dwelling so diminished value of coal rights that statute constituted taking.)

83. See Sax, Takings and the Police Power, supra note 19, at 54-60. Professor Sax argues that the 
writings of the 17th-and early 18th-century legal scholars Grotius, Pufendorf, and Vattel support an 
interpretation of the just compensation concept as affording protection of private property from arbitrary 
and tyrannical government action. Id. at 54-57. Similarly, he asserts that the sparse contemporaneous 
commentary on the taking clause supports this understanding of the fifth amendment guarantee. Id. at 58- 
60.

84. Professor Sax’s source of the writings of Hugo Grotius is De Jure Belli ET Pacis, Bk II (1625). 
Pufendorf wrote De Jure Naturae et Gentium (1672), of which Sax relies primarily on Bk. VIII.

85. Sax, Takings and the Police Power, supra note 19, at 54.
86. Id. at 50. Professor Sax quotes United States v. Cors, 337 U.S. 325, 332 (1949), in which Justice 

Douglas stated that “[t]he political ethics reflected in the Fifth Amendment reject confiscation as a 
measure of justice.” Id. at 332.

87. Sax, Takings and the Police Power, supra note 19, at 54-60. In a subsequent article on the taking 
issue, Sax substantially modified his view of taking law and developed a new theory based on ‘‘public 
rights.” See Sax, Takings and Public Rights, supra note 18, at 150 & n.5. Professor Sax's new theory, based 
on a different notion of property, undercuts his earlier position that government must pay compensation 
whenever it acquires resources for its own account. Sax’s new theory, however, does not affect his earlier 
view, central to a political process-based taking analysis, that the historical purpose of the taking clause 
was to protect against tyrannical and arbitrary interference with property by government. See id. at 150. 
was to protect against tyrannical and arbitrary
was to protect against tyrannical and arbitrary 
was to protect against tyrannical and arbitrary 
was to protect against tyrannical and arbitrary 
was to protect against tyrannical and arhitran 
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by unjust means.”88 He concluded that the purpose of a constitutional just 
compensation clause is not to recompense a citizen whose property has been 
taken, but to provide a check on tyrannical and arbitrary governmental 
interference with private property.89 The early Supreme Court as well as 
several nineteenth century commentators on the Constitution also recognized 
this rationale for the fifth amendment’s taking clause.90

Professor Sax seized on this historical purpose of the taking clause as the 
justification for his enterprise-arbitration theory.91 The dichotomy between 
enterprise and arbitration is based on a model of economic competition in 
which government either competes with private economic interests for scarce 
resources, or mediates between conflicting private interests.92 Because govern
ment is most likely to act arbitrarily and tyrannically when it pursues its own 
interests—engaging in enterprise activities—any resulting interference in 
private property should require compensation.93 When the government 
merely arbitrates between competing private interests, however, there is a 
lesser threat of tyranny and no compensation should be required.94 The theory 
is persuasive insofar as it is based on the historical view that the just 
compensation clause is designed to safeguard the individual against arbitrary 
governmental action.95 Moreover, by examining the governmental action to 
determine whether it is arbitrary, this approach appears consistent with the 
Supreme Court’s analysis in Penn Central.96

88. Sax, Takings and the Police Power, supra note 19, at 57.
89. Id. As an example, Professor Sax looks to the fears expressed by Pufendorf “that ‘ill princes,’ unless 

constrained, ‘may sometimes abuse [their powers] to the damage and ruin of their subjects’.” Id. (quoting 
Pufendorf, De Jure Naturae et Gentium Bk. VII, ch. 5, § 7. (1672)).

90. Sax, Takings and the Police Power, supra note 19, at 58. Professor Sax examines such documents as 
St. George Tucker, Tucker’s Blackstone Commentaries 305-06 app. (1803); 1 Blackstone, 
Commentaries 138-39; and the Magna Carta, 1225, 9 Hen. 3, c. 29, to support his argument. The 
writings of Justice Story lend further support to this understanding. He observed that “one of the 
fundamental objects of every good government must be the due administration of justice,” but that this 
would be impossible “when all property is subject to the will or caprice of the legislature and the rulers.” 2 
Story, Commentaries on the Constitution of the United States 596 (3d ed. 1858).

The Supreme Court also has recognized this understanding of the taking clause. Professor Sax quotes 
Chief Justice Marshall: “It may well be doubted, whether the nature of society and of government does not 
prescribe some limits to the legislative power; and if any be prescribed, where are they to be found, if the 
property of an individual, fairly and honestly acquired, may be seized without compensation?” Fletcher v. 
Peck, 10 U.S. (6 Cranch) 87, 135 (1810), quoted in Sax, Takings and the Police Power, supra note 19, at 59. 
The Court reiterated this theme in Pumpelly v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1871) where it refers 
to the taking clause as “always understood to have been adopted for protection and security to the rights of 
the individual as against the government.” Id. at 177.

91. See generally Sax, Takings and the Police Power, supra note 19, at 61-64.
92. Id. at 62-64.
93. Id. at 62-65. Professor Sax argues that when government is acting in an enterprise capacity, 

competing with private individuals for resources, there are risks that government will act discriminatorily 
and with excessive zeal. Id. at 64-65. Thus, he concludes that the taking clause affords protection against 
these risks by requiring payment of just compensation. Id. at 67.

94. See generally id. at 62-63.
95. Professor Sax’s approach is limited, however, in that it identifies the risk of arbitrariness resulting 

from governmental acquisition of resources as the only harm against which the taking clause protects. See 
Sax, Takings and the Police Power, supra note 19, at 63.

96. 438 U.S. 104, 135 (1978). In recognizing that the city had not acted arbitrarily in enacting the 
landmark preservation statute, however, the Penn Central Court’s character analysis emphasized the 
statute’s applicability to a “large number” of parcels in the city, rather than simply distinguishing the
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The difficulty with the Sax approach, however, is that the enterprise
arbitration theory relies on a limited perception of government’s role. 
Government is not an independent economic actor in society seeking solely to 
achieve its own goals. It is the representative of a majority of its constituents. 
Whether acting in an enterprise capacity or in an arbitral role, government 
does not pursue its “own” good, but rather the public good as determined by 
that majority.* 97 Thus, Professor Sax’s interpretation of the just compensation 

statute from an enterprise action of government. Id. at 135 n.32. The Sax analysis, on the other hand, does 
not distinguish between governmental actions on the basis that enterprise actions typically affect small 
groups of individuals and that mediating actions usually affect broad classes. Rather, the enterprise
arbitration approach focuses solely on the objective of the government’s action; when the government is 
seeking to acquire private resources for its own use, the fifth amendment would require compensation. 
Professor Sax does note that “(t]he idea of a government enterprise is not a rigid and mechanical notion, 
nor is it always crystal clear whether, if there is a government enterprise involved, it is being enriched by 
the challenged regulation.” Sax, Takings and the Police Power, supra note 19, at 70-71.

97. Government never acts more in its own interest than when it condemns property under the power of 
eminent domain; yet this power may be exercised only in pursuit of the public good. See Berman v. Parker, 
348 U.S. 26, 32-33 (1954) (once public purpose established, Congress may exercise power of eminent 
domain to achieve end; concept of public welfare broad and inclusive). See also Dunham, Thirty Years of 
Supreme Court Expropriation Law, supra note 54, at 65-71. When viewed in terms of public versus private 
interests, the distinction drawn by the enterprise-arbitration theory blurs. Regardless of whether 
government acts in an enterprise capacity or in an arbitral role, it extracts a private cost to pay for a public 
benefit. Although Professor Sax willingly concedes this point, he insists that the differences in design and 
functions of the two kinds of actions nevertheless provide a sufficiently clear distinction upon which to base 
a workable rule of law. Sax, Takings and the Police Power, supra note 19, at 63. The difficulty with this 
approach is that Professor Sax assumes that when government acts to acquire resources, it is an 
independent entity subject only to judicial restraints under the taking clause. He makes neither an effort to 
support this perception of government nor any allowance for the restraining effects the political process 
might have on an “overzealous” government. Without support for this view of government, the enterprise
arbitration dichotomy offers no constitutional rationale for treating interference caused by an enterprise 
activity differently from interference caused by regulatory action.

In his later article on the subject of taking, Professor Sax redefined the taking conflict as one between 
public and private rights. See Sax, Takings and Public Rights, supra note 18, at 150-51 & n.5. Under his 
new taking proposal, if an individual’s use of private property causes “spillover” effects that interfere with 
another’s use of property or with a governmental activity, the government may assert public rights and 
restrict that use without paying compensation. See generally id. at 161-72. According to this view, 
government must pay compensation only when it restricts a use that does not involve a spillover effect. Id. 
at 162.

The spillover concept has as its premise that no property use is inherently wrong or noxious but that 
society may legitimately choose one class of use over a conflicting use without paying compensation. See 
generally id. at 152-55. Under this proposal, a homeowner’s need for quiet in the residential use of his land 
has the same spillover effect on an adjacent airport as the airport’s noise has on his property. Neither use of 
private property, as an airport or as a residence, is inherently wrong or noxious in itself, and neither can be 
effectuated without imposing a burden on the other landowner. In resolving the conflict between desired 
uses of property, each of which has a spillover effect on other property, the government need not pay any 
compensation. Id. at 164-65. This broad definition of spillover effects allows the government to restrict any 
property use that conflicts with its own use of land, subject only to the limitation that it not interfere with a 
private use that has no spillover effect. This approach suggests that there should have been no 
compensation for the governmental interference with private property in airport nuisance cases such as 
Causby and Griggs. This type of broad governmental freedom to restrict private property, however, is 
contrary to the historical basis of the just compensation concept that Professor Sax recognized in his first 
article. Moreover, it renders governmental interference with private property immune from the Supreme 
Court’s character and degree of interference analysis.

These difficulties result more from Professor Sax’s reliance on a new concept of property than from a 
retreat from his earlier interpretation of the historical purpose of the taking clause. Sax views property as 
“inextricably part of a network of relationships, in which one property use is rarely, if ever, without effect 
“inextricably part of a network of relationchin 
“inextricably part of a network of relationchin 
“inextricably part of a network of relationchin 
"inextricably part of a network of relationchin 
"inextricably part of a network of relationchin 
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requirement as affording protection against the tyranny of government as an 
independent entity should be recast: the clause is better understood as 
protecting against the tyranny of the majority that the government repre
sents.98

on the use of another. Id. at 152. As a result, an individual is left with very few property rights worthy of 
constitutional protection. See id. at 162 (property use causing spillover effect may be constitutionally 
restrained without compensation, regardless of severity of economic loss); note 7 supra (scope of term 
“property” as used by Supreme Court and this note).

98. James Madison expressed his concern over the threat to minority segments of a pluralist society in 
the debates of the Federal Convention:

In all cases where a majority are united by a common interest or passion, the rights of the 
minority are in danger .... The holders of one species of property have thrown a 
disproportion of taxes on the holders of another species .... In a republican government, the 
majority, if united, have always an opportunity.

J. Madison, Journal of the Federal Convention 119 (remarks of Wednesday, June 6, 1787) 
(Albert, Scott, & Co. 1893). Madison’s remedy for this danger was “to enlarge the sphere” by creating a 
republican government at a national level. Id. See generally J. Ely, Democracy and Distrust 77-88 
(1980).

Justice Story echoed this sentiment when arguing the importance of a bill of rights. 2 Story, 
Commentaries on the Constitution of the United States 659 (3d ed. 1858). He considered the 
bill of rights to be an important protection against unjust and oppressive conduct on the part of the people 
themselves: “In a government modified, like that of the United States . . . the great danger lies rather in the 
abuse of the community, than of the legislative body.” Id. The “highest prerogative of power” rests with 
the people operating as the majority against the minority. Id.

Because the threat of tyranny by the majority may exist in both the 
enterprise and arbitration contexts, the enterprise-arbitration dichotomy 
seems of doubtful value. The majority may interfere directly and arbitrarily 
with the property of the minority by means of a governmental enterprise 
activity, or it may do so indirectly, but also arbitrarily, through the 
government’s mediation of competing private interests. In either case the 
majority acts in its own interest, and thus the taking clause protection that 
Professor Sax envisions is necessary regardless of the character of the 
governmental action. The question remains, however, as to why the Supreme 
Court more readily holds interference in private property to constitute a 
taking when it results from governmental action in an enterprise or invasion 
capacity than when it occurs through governmental regulatory action mediat
ing among private economic interests.

II. A Political Process Approach

The taking theories discussed above do not successfully reconcile the 
Supreme Court’s taking cases. Their analyses of governmental action focus 
either on the nature of the government’s action or on the quantitative loss to 
the individual property owner. The theories fail to identify the precise reason 
why certain governmental interferences with private property violate the 
taking clause. The invasion, harm-benefit, and enterprise-arbitration theories 
label government actions by characterizing the means used by the govern
ment to achieve its goal. In contrast, the diminution of value theory simply 
maintains that a taking exists when a governmental action causes too great an 
interference with private property.
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Recent Supreme Court decisions suggest that the character of the govern
mental action is important not for descriptive purposes, but rather for 
determining whether the governmental action is such that the Court can 
presume that the government’s imposition of a burden on an individual’s 
property is fair and just. Similarly, the importance of the diminution of value 
theory lies not so much in its usefulness for assessing the extent of loss, but in 
determining whether a judicial presumption that a governmental action is fair 
and just is warranted." The analyses of both the character of the governmen
tal action and the degree of its interference with private property are essential 
to the taking inquiry. The political process approach proposed by this note 
focuses on both of these elements in determining whether a governmental 
action constitutes a taking, and therefore is more consistent with Supreme 
Court taking jurisprudence.

A. THE CHARACTER OF THE GOVERNMENTAL ACTION

The Supreme Court repeatedly has emphasized that whether a governmen
tal action constitutes a taking depends upon both the character of the action 
and the degree of its interference with private property.100 The Court’s taking

99. The term “presumption” as used in this note should not be confused with the broader concept of the 
“presumption of constitutionality.” This latter term refers to deference granted by the courts to decisions 
of the legislature. See United States v. Carolene Products Co., 304 U.S. 144, 154 (1938) (court will uphold 
exercise of legislative judgment if any state of facts either known or which could be reasonably assumed 
affords support for it). “Presumption” as used in this note refers to a court's assumption that the impact of 
a governmental action is so widespread that the interests of those adversely affected by it are adequately 
represented in the political process.

“Adequate representation” in this context refers not to technical representation in the sense of “one 
man, one vote,” but rather to the broader concept of the representation of the interests of the burdened 
individuals by a larger and more powerful group with common interests. See note 115 infra and 
accompanying text (discussing representation through commonality of interests). Courts have noted that 
inadequacy of representation can result from a lack of access to the political process itself. See Raymond 
Motor Transp., Inc. v. Rice, 434 U.S. 429, 444 n.18 (1978) (when state regulatory burden falls on local 
economic interests as well as on interests outside state, state’s own political processes will serve as check 
against unduly burdensome regulations); McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 33, 45 
n.2 (1940) (when state regulatory burden falls on interests wholly outside state, political restraints less 
likely to effect change than when burden falls on interests within state). Other cases have reflected a lack of 
clout within the political process. See United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938) 
(when interests of discrete and insular minorities are adversely affected, political processes ordinarily relied 
on to bring about repeal of undesirable legislation may be seriously curtailed); Ervine’s Appeal, 16 Pa. 256, 
268 (1851) (when individuals are selected from mass and burdened by unfair law, their interests are not 
sufficiently represented to effect appeal). See generally J. Ely, supra note 98, at 77-88 (discussing concept 
of “virtual representation”).

Thus, in the context of this note, a presumption that a governmental action is not arbitrary arises from a 
court’s determination that the action affects a sufficiently broad group of individuals to allow them a “fair 
shot” at protecting themselves in the political process. This distinction in terminology is made solely for 
purposes of clarity and is not an argument that the two concepts are unrelated. On the contrary, a 
presumption of constitutionality could be based on a preliminary presumption that the governmental 
action is subject to the restraints of the political process. See United States v. Carolene Products Co., 304 
U.S. 144, 152 n.4 (1938) (there may be narrower scope for presumption of constitutionality when 
legislation operates to restrict those political processes that ordinarily can be expected to bring about repeal 
of undesirable legislation). See also J. Ely, supra note 98, at 75-76.

100. See, e.g., PruneYard Shopping Center v. Robins, 447 U.S. 74, 82-84 (1980) (determination of 
whether governmental action constitutes taking depends on character of action, economic impact, and 

wnetner governmental action constitutes tak
wnetner governmental action constitutes tak 
wnetner governmental action constitutes tak 
wnetner governmental action constitutes tak 
wnetner governmental action constitutes tak 
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analysis tolerates a greater degree of interference in private property when the 
governmental action is regulatory in character than when the action has the 
character of an invasion or enterprise activity.101 The Court, however, has not 
explicitly identified a rationale explaining why the degree of interference 
necessary to constitute a taking should vary with the character of the 
governmental action. Moreover, the taking cases provide little guidance in 
identifying the precise demarcations of the Court’s character analysis. A 
formulation of this prong of the Court’s taking inquiry, therefore, can be 
developed only by determining the underlying rationale for the Court’s 
character distinction.

interference with investment-backed expectations); Kaiser Aetna v. United States, 444 U.S. 164, 174 (1979) 
(same); Penn Central Transp. Co. v. New York City, 438 U.S. 104, 130-31 (1978) (determination of 
whether governmental action constitutes taking depends on character of action and extent of interference 
with parcel as whole).

101 When the governmental action is regulatory in nature the Court rarely has held a taking. See, e.g., 
Andrus v. Allard, 444 U.S. 51, 67-68 (1979) (no taking when government prohibited sale of lawfully 
acquired eagle feathers); Penn Central Transp. Co. v. New York City, 438 U.S. 104, 138 (1978) (no taking 
when city landmark preservation law substantially related to promotion of general welfare and permits 
continued beneficial use of site); Goldblatt v. Town of Hempstead, 369 U.S. 590, 592-95 (1962) (dictum) 
(no taking when municipal ordinance prohibited excavation below water table, thereby preventing removal 
of gravel from pit); Euclid v. Ambler Realty Co., 272 U.S. 365, 395-97 (1926) (no taking when 
comprehensive municipal zoning ordinance limited certain land to residential use). But see Pennsylvania 
Coal Co. v. Mahon, 260 U.S. 393, 414-16 (1922) (taking when state statute prohibited removal of coal in 
way likely to cause subsidence of any dwelling).

The Court has consistently held, however, that a taking occurs when the challenged governmental 
action has the character of an invasion. See notes 38-53 supra and accompanying text (discussing invasion 
cases). But see United States v. Caltex, Inc., 344 U.S. 149, 156 (1952) (no taking when military action 
destroyed oil storage tanks in wartime).

102. 438 U.S. 104, 135 (1978).
103. Id. at 133 n.30.
104. Id. at 135 n.32. The Court noted: “[T]he New York City law applies to vast numbers of structures 

in the city in addition to the Terminal—all the structures contained in the 31 historic districts and over 400 
individual landmarks, many of which are close to the terminal.” Id. at 134 (footnote omitted).

105. 364 U.S. 40 (1960).
106. Id. at 48.

Although the invasion, harm-benefit, and enterprise-arbitration theories 
are based to varying degrees on an identification of the character of the 
governmental action, none of these theories convincingly explains why the 
Court is less willing to find a taking when the challenge is to a regulatory 
action. In Penn Central, however, the Court shed light on its character 
analysis by rejecting the corporation’s attempt to characterize the challenged 
landmark regulation as an invasion or enterprise activity.102 The Court found 
that the statute was designed to promote a broad policy goal applicable to all 
similarly situated property,103 and further noted that the applicability of the 
city’s landmark preservation law to a “large number” of parcels in the city 
protected against arbitrary interferences in private property.104 Thus, the 
Court focused not only on the statute’s regulatory character, but also on the 
breadth of its effect.

The Court used a similar analysis in Armstrong v. United States,105 in 
holding that the government’s total destruction of the value of a supplier’s 
liens constituted a taking.106 The Court noted that the just compensation 
requirement was “designed to bar Government from forcing some people
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alone to bear public burdens which, in all fairness and justice, should be borne 
by the public as a whole.”107

107. Id. at 49.
108. See, e.g., PruneYard Shopping Center v. Robins, 447 U.S. 74, 82-83 (determination of taking 

requires examination of whether restriction of property forces some people alone to bear public burdens 
which, in all fairness and justice, should be borne by public as whole); Andrus v. Allard, 444 U.S. 51, 65 
(1979) (determination of taking requires examination of whether government has regulated subject beyond 
dictates of justice and fairness); Monongahela Navigation Co. v. United States, 148 U.S. 312, 325 (1893) 
(determination of taking requires examination of whether public has burdened one individual more than 
his just share).

109. Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
110. Cf. Euclid v. Ambler Realty Co., 272 U.S. 365, 393 (1926) (court does not judge wisdom of 

ordinance; if unsatisfactory to majority, recourse is to ballot not courts) (quoting State v. City of New 
Orleans, 154 La. 271, 283 (1923)). For an interesting treatise advocating a philosophy-based policy 
approach to judicial application of the taking clause, see B. Ackerman, Private Property and the 
Constitution (1977). Professor Ackerman contends that the “law must become philosophical if it is to 
make sense of the demand for just compensation.” Id. at 189. This note takes the contrary view that 
philosophy-based policy-making is the province of the political institutions, not the courts. Thus, the 
“demand for just compensation” makes sense only insofar as it ensures that individuals who are adversely 
affected by governmental actions have effective recourse to the political process in which these philosophies 
are chosen and policy decisions made.

111. See notes 89-90 supra and accompanying text (discussing historical purpose of just compensation 
requirement as minority’s protection against tyranny by majority).
requirement as minority’s protection aoainu 
requirement as minority’s protection against 
requirement as minority’s protection ampnst 
requirement as minority’s protection amjinst 
requirement as minority’s protection against

The Court often has alluded to this concept of “fairness and justice” as a 
basis for determining whether a governmental interference with property 
constitutes a taking.108 The Court, however, has been unable to develop any 
set formula for determining when justice and fairness require that interference 
with private property resulting from governmental action be compensated by 
the public.109 This inability may indicate an underlying lack of understanding 
of the vague standard of fairness and justice in the taking context. It is 
uncertain whether the actual burden imposed by government is required to be 
intrinsically fair and just, or merely that the method of imposing the burden 
must meet this standard. The former would suggest that “fairness and justice” 
connotes an ethical standard, granting the judiciary the discretion to balance 
relative costs and benefits in order to determine when one “unfairly” 
outweighs the other. This balancing, however, would appear to be a more 
appropriate function for the politically responsive decision-making processes 
of the legislative branch.110

Interpreting the dictates of “fairness and justice” to require balancing an 
action’s burdens and benefits also would lend substantial support to the 
diminution of value theory. Thus, a court would not examine the character of 
the governmental action, but only whether the burden imposed on the 
individual was unfair when compared to the corresponding benefit he gained. 
Aside from the serious question of the judiciary’s competence to make such a 
determination, this view of the requirements of fairness and justice is contrary 
to the historical background of the just compensation requirement of the fifth 
amendment. That background suggests that the purpose of the taking clause 
is not maintenance of property value, but rather protection against arbitrary 
interference by the government and the majority it represents.111

The “fairness and justice” principle may be better understood as requiring 
that the burden be imposed fairly, not that the burden itself be fair and just. In 
1851, the Pennsylvania Supreme Court explained the distinction between just 
laws and arbitrary interferences with private property:
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[W]hen in the exercise of proper legislative powers, general laws 
are enacted, which bear or may bear on the whole community, if 
they are unjust and against the spirit of the constitution, the whole 
community will be interested to procure their repeal by a voice 
potential. And that is the great security for just and fair legislation.

But when individuals are selected from the mass, and laws are 
enacted affecting their property, . . . who is to stand up for them, 
thus isolated from the mass, in injury and injustice, or where are 
they to seek relief from such acts of despotic power?112

112. Ervine’s Appeal. 16 Pa. 256, 268 (1851), quoted in J. Ely, supra note 98, at 81. The court stated 
that the minority could procure relief through the judiciary. Id. Although the task of balancing the costs 
and benefits in the taking context is better left to the political processes of the legislature, scrutiny of 
governmental action to determine whether the political processes operate according to the dictates of 
justice and fairness is within the province of the courts. See generally J. Ely, supra note 98, at 73-104.

113. Of course, the breadth of an action’s impact is relative to the size of the political entity authorizing 
the interference. Thus, although a town council decision to impose a height restriction on all buildings in a 
town would be valid, the same restriction imposed on that single town by a state legislature or the Congress 
would likely violate the taking clause. The burdened townspeople most probably have effective recourse to 
the political process of the town, but are unlikely to be able to impose significant restraints on the state or 
federal political processes.

114 This example assumes that procedural due process requirements will ensure that adminstrative 
actions are accurate and predictable applications of the broad substantive rules of law.

115. For example, a legislative decision barring nuclear power plants in a state might appear to affect 
only the utility company that is operating such a facility. In addition to recognizing the ability of utilities to 
protect themselves in the political process, a court might be justified in looking to the indirect effects of 
such a law to determine whether other interests might be affected similarly.

In this example the closing of the nuclear power plants might affect the entire state by imposing higher 

The widespread imposition of a burden by government is presumably fair and 
just because those who are burdened by it normally can obtain relief through 
the political process. Thus, although the Court’s character distinction under 
the invasion and enterprise theories appears to be identical to that suggested 
by a political process approach, the basis for decision is different.

Under a political process approach governmental regulation of competing 
economic interests is less likely to be held a taking than is governmental 
action having the character of an invasion or enterprise activity, not because 
of the action’s regulatory character, per se, but because it affects the rights of 
a large number of property owners. A broad regulatory program, precisely 
because of its widespread impact, is more likely to be affected in its 
formulation by those burdened by it.113 The Court’s character analysis, 
however, can not be reduced to a perfunctory inquiry. Whether a particular 
governmental action affects a broad or narrow class of citizens may not be 
evident at first glance. For example, although certain governmental actions 
such as zoning ordinances are broad almost by definition, narrow administra
tive applications of such ordinances may be deemed mere extensions of the 
law and therefore equally broad for purposes of character analysis.114 In 
assessing the breadth of a governmental action’s effect, a court also may 
justifiably attempt to determine whether other segments of the political unit 
were so affected by the action as to share similar interests with the segment 
most obviously burdened. If so, they too may be presumed to have asserted 
restraints on the political process.115
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Under this approach to taking analysis, the just compensation requirement 
limits the ability of a political majority to impose the cost of achieving a 
public good solely upon a political minority. Interference in private property 
caused by a regulatory scheme is broad and relatively indiscriminate; the 
regulation affects the property of everyone similarly situated. Because of this 
broad character, interference resulting from regulatory action is felt widely, 
ensuring an appropriate restraint through the involvement of many affected 
property owners in the political process.116 When the character of the 
governmental action is such that it affects the property rights of only a small 
group of individuals, however, the political process cannot be relied upon to 
provide this restraint.117

utility rates on consumers. Such a finding, however, should only be significant in character analysis if those 
affected could reasonably be expected to assert their interests in the political process, and their interests are 
aligned with those of the party directly affected. In this case, the interest of the utility company is to keep 
the plants open and the interest of the consumers is to keep the rates down by keeping the plants operating. 
Thus, their interests are the same, albeit indirectly. Although the court might determine that the legislative 
action was sufficiently broad in terms of both direct and indirect effect to warrant a presumption that it was 
not arbitrary, the application of the degree of interference analysis nevertheless might result in a finding 
that the interference with the special property interest of the utility company was so great as to rebut this 
presumption. See notes 130-73 infra (discussing degree of interference analysis).

A second consideration in assessing the breadth of a governmental action’s impact is its “potential 
effect.” A court would be justified in looking at the future effects of a governmental action to determine 
whether any group might perceive its future interests to be sufficiently affected to impose restraints in the 
political process. Thus a governmental action adverse to the interests of those over the age of 70 does not 
affect that group alone but could be viewed, for purposes of the character analysis, as affecting every 
individual who expects to reach that age. See notes 224-27 infra and accompanying text (discussing 
potential effect in surface mining context).

116. A governmental action need not apply to all property within the political unit in order to be subject 
to the restrictions of the political process. In Penn Central, for example, the city’s landmark preservation 
statute applied to only one-tenth of one percent of all buildings in the city. 438 U.S. 104, 147 (Rehnquist, J., 
dissenting). Nevertheless, the Court noted that the statute applied to a large enough number of parcels to 
provide assurances that it was neither unreasonable nor arbitrary. Id. at 135 n.32.

117. See United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938). In Carolene Products 
Justice Stone suggested that a more searching judicial inquiry should be made into legislation affecting only 
a few individuals because such legislation is not subject to the ordinary pressures of widespread discontent 
in the political process and thus is unlikely to be repealed or modified. Id.

This same rationale appears in commerce clause transportation cases as a justification for greater 
judicial scrutiny when the burden of a state regulation falls principally on interests outside the state and 
therefore is not subject to the same political restraints asserted when the burdens also fall on interests 
within the state. See Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 444 n.18, 447 (1978) (when 
exceptions to state highway regulation discriminate in favor of intrastate travel, state undermines 
assumption that its own political process will act as a check on local regulations that burden interstate 
commerce); Southern Pacific Co. v. Arizona, 325 U.S. 761, 767-68 n.2 (1945) (burdens of state regulation 
that fall on interests outside state unlikely to be alleviated by operation of political restraints normally 
exerted when interests within state are affected); South Carolina State Highway Dept. v. Barnwell 
Bros., Inc., 303 U.S. 177, 185 n.2 (1938) (same).

For a political process-based approach to the application of the contract clause, see Note, A Process- 
Oriented Approach to the Contract Clause, 89 Yale L.J. 1623 (1980). For a brief comment on the 
applicability of a political process rationale to the character analysis of the taking inquiry, see J. Ely, supra 
note 98, at 97, 98 & n.* (1980). See generally id. at 73-104. Two commentators recently have attacked 
political process-based theories of constitutional law in general and Professor Ely’s position in particular. 
See generally Tribe, The Puzzling Persistence of Process-Based Constitutional Theories, 89 Yale L.J. 1063 
(1980); Tushnet, Darkness on the Edge of Town: The Contributions of John Hart Ely to Constitutional 
Theory. 89 Yale L.J. 1037 (1980),.... ......... v» uic i;uge UJ I I
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Under a political process approach, a hypothetical governmental action 
imposed by 51% of society on a minority of 49% would not necessarily 
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warrant a presumption that the burdened segment of society is unable to 
protect itself in the political process. Because the ability to restrain oppressive 
governmental action in the political process does not necessarily depend on 
the support of a majority of the citizenry, a court may presume that a 
governmental action is subject to political restraints even when only a very 
small minority is affected. A burdened minority with great economic 
influence, for instance, may wield disproportionate power in the political 
process. Additionally, a small underrepresented segment of the population 
may nevertheless protect itself by “striking deals and stressing the ties that 
bind other groups to [its] own.”118 In so doing the group might not be able to 
prevent all governmental interference, but it may nevertheless prevent that 
burden from being unduly harsh. Thus, when a minority is burdened by a 
governmental action, the inference does not necessarily follow that the group 
was without meaningful recourse to the political process; the group may 
already have exercised its political influence to limit the effect of the 
governmental action. The focus of the character analysis of the taking inquiry 
should therefore be framed not as whether the governmental action affects a 
“broad” rather than a “narrow” class of individuals, but on whether the 
affected individuals had a “fair shot” at protecting themselves in the political 
process.119

118. J. Ely, supra note 98, at 135.
119. The phrase is Professor Ely’s. He notes that the Court recently has begun to examine whether the 

challenged governmental action singles out a minority for unusually harsh treatment or instead affects a 
class “sufficiently generalized to have a fair shot at protecting itself politically." Id. at 98 n.* (1980). He 
cites Penn Central as an example of this analysis. Id.

120. 438 U.S. 104, 132-33(1978).
121. Id. at 133-35.
122. Id. at 135 n.32.
123. Id. at 134.
124. Although the Court in Penn Central examined the numerical impact of the governmental action, it 

did not establish mathematical criteria that reasonably could be used as a guide for future cases. Indeed, a 
more exact guide would be difficult to establish, particularly when the presumption that the governmental 
action was subject to the restraints of political process also must account for other relevant considerations, 
such as political influence or profit motive. Such considerations are easily illustrated. Although a 
governmental action imposing burdensome regulations on the ten largest oil companies could be 
characterized as a narrow action affecting only ten “individuals,” few would suggest that such giants are 
underrepresented in the political process despite their disenfranchised status. Conversely, a governmental 
action may affect a group that is relatively large numerically and yet might not warrant a presumption that 

In Penn Central the Court characterized the governmental action as having 
a broad impact affecting an entire class of property.120 The Court rejected the 
corporation’s contention that it was singularly burdened by the statute 
because the law applied to a relatively small number of parcels in the city.121 
Justice Brennan reasoned that although the statute did not apply throughout 
the city, it did apply to enough parcels to provide adequate assurances against 
arbitrariness.122 The city’s law affected all structures within thirty-one 
historic districts as well as another 400 individual buildings designated as 
landmarks at the time of the suit.123 Thus, Penn Central suggests that 
although a governmental action may affect a portion of the relevant polity 
that is significantly smaller than a simple minority of its members, the effect 
of the action may be broad enough to warrant a presumption that the action is 
subject to the restraints of the political process.124
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The invasion and enterprise contexts are probably the easiest in which to 
determine whether the political process provided a sufficient guarantee that 
the governmental action is fair and just. In Griggs v. Allegheny County,125 for 
example, the Court found an invasion and consequently a taking when the 
governmental action of locating an airport next to residential property caused 
planes to fly low over a nearby house.126 This activity is better understood 
under a political process rationale as having a very narrow impact, affecting 
the property rights of too small a group of individuals to adequately subject 
the governmental action to the pressures of the political process. Because a 
court could not presume that such governmental actions were not arbitrary or 
discriminatory, the substantial degree of interference with private property 
violated the taking clause.127

the action is fair and just. As Professor Ely has noted, certain groups, such as racial and ethnic minorities, 
may remain unable to protect themselves from arbitrary and discriminatory interference by the 
government despite their right to vote and willingness to enter the political arena. J. Ely, supra note 98, at 
84.

125. 369 U.S. 84 (1962).
126. Id. at 88-90.
127. The analysis of the character of the governmental action in Kaiser Aetna v. United States, 444 U.S. 

164 (1979), raises questions for the application of a political process approach. It is difficult to explain the 
Court’s characterization of the governmental action as an invasion. Id. at 180. The Court’s analysis focused 
on the difficult issue of whether the navigational servitude imposed by the government was of a kind 
immune from the just compensation requirements of the taking clause. Justice Rehnquist, writing for the 
majority, held that it was not. Id. at 174. In so doing he distinguished between the definition of navigability 
used in commerce clause cases, and that used in takings cases where the concept of “navigational 
servitude” effectively nullifies the just compensation requirement. Id.

In holding that no navigational servitude existed in Kaiser Aetna, the Court relied on several factors. 
Principally, it emphasized the pond’s prior unnavigable state; the Army Corps of Engineers’ acquiescence 
in the developer’s plans; and the developer’s expectancy interest, based on both this acquiescence and 
Hawaiian property law, in the use of its property. Id. at 178-79; see The Supreme Court, 1979 Term, 94 
Harv. L. Rev. 75, 210 (1980) (in finding navigational servitude exception to taking clause inapplicable, 
Court relied heavily on developer’s reasonable expectation under prior law).

As tenuous as this definitional distinction may appear in light of long-standing Supreme Court 
precedent, see generally United States v. Rands, 389 U.S. 121 (1967) (for purpose of regulating commerce, 
navigable waters of United States are public property of nation; interference with private property rights in 
stream not taking); United States v. Willow River Power Co., 324 U.S. 499 (1945) (navigable waters are 
subject to dominant servitude in interests of navigation; exercise of servitude not a taking); United States v. 
Chicago, M., St. P. & P. R.R., 312 U.S. 592 (1941) (same), its justification under a political process 
approach appears, at first glance, to be even more problematic. That government may impose public rights 
of access on previously “private” waterways without paying compensation is well-settled. The Supreme 
Court, 1979 Term, 94 Harv. L. Rev. 75, 210 (1980). Because the underlying basis of such precedent is 
grounded directly in the commerce clause power itself, the historical protection provided by the just 
compensation requirement is unnecessary. A navigational servitude imposing public rights of access on a 
navigable body of water is not inflicted by a tyrannical government of the majority; rather, it is imposed by 
the Constitution itself. The Supreme Court has thus noted that a navigational servitude, by virtue of its 
constitutional dimension, does not limit private property rights, but instead defines those rights by 
recognizing “great navigable streamfs]” to be “[incapable] of private ownership.” Kaiser Aetna v. United 
States, 444 U.S. 164, 179 (1979).

Under a political process approach, the government’s attempt to impose a navigational servitude on 
Kaiser Aetna’s manmade navigable waterway is distinguishable from prior decisions under the commerce 
clause holding natural waterways to be subject to public access. In those cases the waterways were subject 
to the commerce clause strictures of the Constitution simply by their very existence without any 
governmental action. In Kaiser Aetna, however, the government acted to bring the developer within the 
scope of the navigational servitude exception to the taking clause by first acquiescing in the dredging plans.

This act of acquiescence, relied on by Kaiser Aetna in dredging the pond and later withdrawn by the _ ------ - w vziwpznvii i
This act of aG£iiiircri?nrA i
This act of aqrniipccrrr.p- »ixvJpuUir i
This act of .ce&id «acvjpu&ir i
This act of .rteU^ad vXVvptil/ir i
Thic art nf ;
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The major difficulty with applying the Court’s character analysis lies in 
distinguishing between a regulatory scheme affecting an arguably small 
number of individuals, as in Penn Central'2* in which the Court held no 
taking, and a governmental action affecting only one individual, as in 
Griggs'29 in which the Court held a taking. This difficult distinction need not 
be drawn, however, because degree of interference analysis in concert with 
character analysis enables the Court to determine whether a presumption of 
fairness is warranted. Thus, character analysis only serves to identify the 
approximate scope of the presumption that government’s imposition of a 
burden on property is fair and just. Character analysis alone cannot resolve 
the constitutionality of governmental actions; degree of interference analysis 
is also essential to the taking inquiry.

government, determines the taking question under the political process approach. The taking clause 
protects against arbitrary interference with property by the government. Because the combination of 
acquiescence and withdrawal of approval affected only Kaiser Aetna, the developer had no effective 
recourse to the political process. Thus, a court could not presume that the government’s imposition of the 
burden on Kaiser Aetna was fair and just. If the governmental action had been of a broad character, 
however, such as seeking to bring a widespread group of property owners within the scope of the 
navigational servitude exception to the taking clause, a different result might follow.

128. 438 U.S. 104 (1978); see note 99 supra (discussing basis for presumption of fairness when action 
has broad character).

129. 369 U.S. 84 (1962).
130. Cf. Prune Yard Shopping Center v. Robins, 447 U.S. 74, 82-84 (1980) (taking of right to exclude 

from shopping center not violation of taking clause because right not shown essential to use or economic 
value of property). Compare Kaiser Aetna v. United States, 444 U.S. 164, 179-80 (1979) (right to exclude 
fundamental element of property right falls within category of interests government cannot take without 
compensation) with Andrus v. Allard, 444 U.S. 51, 65-66 (1979) (denial of one traditional property right 
not always taking; although right to sell restricted, owners of prohibited Native American artifacts retained 
right to possess property).

B. DEGREE OF INTERFERENCE ANALYSIS

Under a political process approach, the degree of interference analysis is 
the second component of the Court’s taking inquiry. As noted above, an 
analysis of the character of the governmental action does not dispose of the 
taking question; rather, it serves only to identify the approximate scope of the 
presumption that the governmental imposition of a burden on private 
property is fair and just. Although under this approach a broad governmental 
action may be presumed to have been imposed fairly, a showing of a very 
great degree of interference undercuts the rationale for such a presumption. 
The degree of interference inquiry is therefore critical because it not only 
quantifies the extent of governmental interference, but also provides a means 
of rebutting the presumption that a broad governmental action was subject to 
the restraints of the political process.

Formulating an objective and coherent means of assessing the prohibited 
degree of interference is difficult, however, because the Court has used such 
disparate inquiries in quantifying the extent of permissible governmental 
interference with property.128 129 130 An examination of the cases shows that the 
Court analyzes the degree of interference in two different ways depending 
upon the character of the governmental action. When the challenged 
governmental action is of a narrow character, the Court looks to the extent of 
the action’s interference in the existing use of the property, using the 
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diminution of value theory as a means of measurement.131 When the 
governmental action is broad, the Court relies less on the diminution of value 
approach, and focuses predominantly on the uses still permitted by the 
action.132 Neither the Court nor the commentators, however, have advanced a 
specific theory that explains the scope and rationale of the Court’s degree of 
interference analysis.

The taking theory most closely linked to the degree of interference analysis 
is the diminution of value theory. Although recent cases unequivocally 
dismiss the diminution of value theory as an independent, dispositive 
approach to taking analysis, the theory nevertheless remains a viable part of 
the Court’s degree of interference inquiry.133 In Pennsylvania Coal, Justice 
Holmes referred to the diminution of value test as “one fact for considera
tion” in determining the limits on the exercise of the government’s power to 
interfere with private property.134 The opinion does not explain, however, 
either why the exercise of governmental power should be limited by the 
degree of interference it causes in private property, or what other “facts for 
consideration” are relevant to the Court’s degree of interference analysis. 
Justice Holmes simply stated as a general rule that, although property may be 
regulated to a certain extent, when regulation goes too far it will constitute a 
taking.135

Commentators have attacked the diminution of value test on several 
grounds. The most important of these criticisms is that the diminution of

131. In Kaiser Aetna v. United States, the Court analyzed the government’s interference in the 
developer’s right to exclude others. 444 U.S. 164, 176, 179-80 (1979). Finding that interference in this right 
would prevent Kaiser Aetna from collecting the $72 annual fee from members of the private marina, the 
Court held that a taking had occurred. Id. at 180. The Court did not look, however, to what other uses of 
the marina might have remained to the developer. In Griggs v. Allegheny County, the Court examined the 
governmental action’s interference in Griggs’ property, noting only that the low flight of planes over the 
house affected the surface of the property making it undesirable for residential use. 369 U.S. 84, 87-89 
(1962). The diminution of the value of the property was $12,690. Id. at 85. In United States v. Causby, the 
Court’s taking analysis focused on whether the repeated flights of military planes over the claimant's 
property amounted to the taking of an air easement. 328 U.S. 256, 264-68 (1946). Because the use of the 
airspace above the land “limite[d] the utility of the land and cause[d] a diminution in its value,” the Court 
held that a taking had occurred. Id. at 262. The Court expressly noted, however, that this interference did 
not prevent all use of the land or diminish all of its value. Id.

132. In Andrus v. Allard, the Court conceded that the challenged regulations prevented the most 
profitable use of the claimants’ property, but looked to whether other reasonable and profitable uses 
remained to the property. 444 U.S. 51, 66 (1979). Finding that at least one other possible use remained, the 
Court stated it was not clear that claimants would be “unable to derive economic benefit” from their 
property, id., and held that the regulations did not constitute a taking. Id. at 67-68. In Penn Central Transp. 
Co. v. New York City, the Court minimized the importance of diminution of value to its taking analysis and 
noted that the taking issue in the context of land use regulation “is resolved by focusing on the uses the 
regulations permit.” 438 U.S. 104, 131 (1978). Thus the Court held that interference with Penn Central’s 
air rights did not constitute a taking because the regulation did not prevent the company either from using 
the parcel as a whole or from obtaining profit from this use. Id. at 136.

133. See, e.g., PruneYard Shopping Center v. Robins, 447 U.S. 74, 83 (1980) (state’s interference with 
shopping center’s right to exclude others not taking because no unreasonable impairment of value or use of 
property and right not essential to economic value of property); Andrus v. Allard, 444 U.S. 51, 66 (1979) 
(state’s destruction of merchants’ right to sell artifacts prohibited most profitable use, but not taking 
because not clear that merchants unable to derive any economic benefit from artifacts); Penn Central 
Transp. Co. v. New York City, 438 U.S. 104, 136 (1978) (ordinance’s interference in air rights over 
terminal not taking because did not interfere with primary expectation as to use of parcel and did not deny 
ability to earn profit).

134. 260 U.S. 393, 413 (1922).
135. Id. at 415.

135. Id. at 415.
135. Id. at 415.
135. Id. at 415.
135. Id. at 415.
135. Id. at 415.
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value approach is merely a constitutional argument for the maintenance of 
property values.136 Professor Sax in particular questions the common notion 
that the just compensation requirement reflects a political ethic that protects 
citizens against government-imposed loss of property value.137 Sax argues that 
the taking clause instead protects against unfair and arbitrary governmental 
interference with private property.138 Despite these criticisms, the Court 
nevertheless relies on the diminution of value approach in the degree of 
interference prong of its taking analysis. Unless the Court’s continued 
reliance on the diminution of value theory is to be viewed as a tacit 
affirmation of a value maintenance rationale for the taking clause, an 
alternate justification for the Court’s approach must be identified.

136. See generally Berger, supra note 19, at 175-77; Michelman, supra note 19, at 1190-93.
137. See Sax, Takings and the Police Power, supra note 19, at 53 (neither history nor Supreme Court 

jurisprudence warrant interpretation of function of taking clause as primarily protection of values).
138. See generally id. at 50-60; notes 80-97 supra and accompanying text (Professor Sax’s theory of 

taking).
139. See note 131 supra (discussing cases that focus on interference with existing use).
140. See note 132 supra (discussing cases that focus on remaining uses).
141. Professor Ely, recognizing this facet of human character, bluntly notes that “people aren’t

lemmings, and while they may agree to disadvantage themselves somewhat in the service of some
overriding social good, they aren’t in the habit of destroying themselves en masse.’’ J. Ely, supra note 98, at
85.

142. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922) (extent of diminution “one fact for 
consideration” in determining whether governmental action constitutes taking).

A political process rationale for the Court’s taking analysis provides this 
justification. When a challenged governmental action is narrow, the Court 
examines the action’s interference with the property’s existing use and the 
diminution of value resulting from the interference.139 This standard of 
analysis is consistent with a political process rationale; the narrow character 
of the action provides the Court with no basis for presuming that the 
imposition of such a burden is fair and just. Thus, a substantial interference in 
the use of the property, and a consequent diminution of its value, may 
constitute a taking. When the governmental action is of a broad character, 
however, the Court does not focus on the diminution of value, but rather on 
the remaining uses the action permits.140 Under a political process approach, 
the Court’s tolerance of broad governmental action that causes very substan
tial diminution of property value results from a presumption that the breadth 
of the action assures that its burden has not been imposed in an unfair 
manner.

By the same reasoning, the presumption of fairness granted to a broad 
governmental action is unwarranted when the governmental action causes an 
almost total diminution of the property’s value and prevents all reasonable 
use of the property. Members of a political unit are unlikely to submit 
willingly to a total loss of property value141 and therefore a court cannot 
presume that an individual who has suffered such a loss has been able to 
subject the government to any meaningful political restraint. Under a political 
process approach, such governmental action violates the taking clause, 
notwithstanding the broad character of the action.

Although a political process theory provides a rationale for the Court’s 
degree of interference analysis, it does not explain how the analysis operates in 
practice. Diminution of value is not the sole indicium of excessive governmen
tal interference;142 recent cases not only support this view but also establish 
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that a showing of even substantial diminution of value is not in itself sufficient 
to demonstrate a taking.143 One reason for the modern Court’s reluctance to 
rely on the diminution of value test is that, because of the relative nature of 
property values, the test is an inherently unreliable means of assessing the 
degree of interference.144 As noted earlier, a significant diminution of value 
expressed in terms of a percentage may grossly misrepresent the actual dollar 
amount of loss; the test also presents the difficulty of comparative value 
assessment.145 In Pennsylvania Coal, for example, the coal company owned 
only the mineral rights in the land.146 The challenged statute made those 
rights worthless, totally destroying the value of the company’s property.147 
Had the company owned the entire parcel of land, however, the percentage of 
diminution would have been far less although the actual dollar loss would 
have been identical.

143. See, e.g., Andrus v. Allard, 444 U.S. 51, 66 (1979) (loss of future profits unaccompanied by 
physical restriction on property insufficient to constitute taking); Penn Central Transp. Co. v. New York 
City, 438 U.S. 104, 136 (1978) (loss of future profits without interference in primary expectation of use of 
property insufficient to constitute taking); Goldblatt v. Town of Hempstead, 369 U.S. 590, 594 (1962) 
(comparison of values relevant to but not conclusive of taking question). See also Hadacheck v. Sebastian, 
239 U.S. 394, 411-12 (1915) (loss of value unaccompanied by physical restriction preventing removal of 
property insufficient to constitute taking).

144. See Andrus v. Allard, 444 U.S. 51, 66 (1979) (prediction of profitability matter of reasoned 
speculation courts not especially competent to perform); Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 
419 (1922) (Brandeis, J., dissenting) (values are relative). See also note 33 supra and accompanying text 
(discussing problems of assessing amount of diminution).

145. See notes 25-35 supra and accompanying text (discussing shortcomings of diminution of value 
theory).

146. 260 U.S. 393, 412, 414 (1922).
147. Id. at 414-15.
148. The Court used the term “physical restriction” in Andrus v. Allard, 444 U.S. 51 (1979). There, the 

Court noted that loss of future profits, “unaccompanied by any physical property restriction,” provides 
little basis for a taking claim. Id. at 66. In addition, the Court emphasized that the loss of profit in 
Pennsylvania Coal was accompanied by a physical restriction on the removal of coal. Id. at 66 n.22.

149. 438 U.S. 104, 131 (1978).

149. 438 U.S. 104, 131 (1978).
149. 438 U.S. 104, 131 (1978).
149. 438 U.S. 104, 131 (1978).
149. 438 U.S. 104, 131 (1978).
149. 438 U.S. 104, 131 (1978).

Recently the Court has indicated an additional method of assessing the 
degree of interference in property. This second analysis, perhaps best 
described as the “physical restriction” approach,148 also examines the extent 
of the governmental action’s interference with the use of the property, but 
with a different emphasis. In Penn Central, the majority rejected the notion 
that diminution of value alone can establish a taking, explaining that in the 
context of land-use regulations the taking analysis focuses not on the 
interference in the present use of the property but rather on the uses the 
challenged action permits.149 The Court held that because the ordinance did 
not deny the company a profit from its parcel and did not interfere with the 
company’s primary investment-backed expectation in the use of its land, no 
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taking had occurred150 even though the ordinance may have diminished the 
value of Penn Central’s air rights.151

150. Id. at 136. The Court observed that the statute allowed Penn Central not only to profit from the 
terminal but also to obtain a “reasonable return” on its investment. Id. The Court did not define the extent 
to which regulation might limit profit before causing a taking or what might constitute a “reasonable 
return.” This latter standard, however, probably does not represent a measure of value for determining the 
degree of interference in a taking analysis. The Court instead appeared to rely upon the preservation 
statute’s provisions for the issuance of a certificate permitting alteration of a protected structure; one of the 
grounds for issuance of the certificate was insufficient return on investment. Id. at 112 & n.13. As long as 
the property would remain “economically viable,” there would be no taking. Id.

151. Id. at 136-37.
152. 444 U.S. 51 (1979).
153. Id. at 65-66.
154. Id. at 54-55.
155. Id. at 65.
156. Id. at 66.
157 Id. The Court noted that prediction of profitability is a matter of reasoned speculation and a task 

the courts are not especially competent to perform. Id.
158. Id. at 66 n.22. Although this footnote may represent a change in the Court’s interpretation of 

Pennsylvania Coal from that expressed in Penn Central, see Virginia Surface Mining & Reclamation Ass'n 
v. Andrus, 483 F. Supp. 425, 439 (W.D. Va. 1980) (Court had shifted its emphasis from describing 
Pennsylvania Coal as a matter of commercial impracticability in Penn Central to describing it in Allard as 
loss of profit opportunity accompanied by a physical restriction against removal of coal), prob, juris, noted, 
101 S. Ct. 67 (1980), it appears to be only a simple clarification of the earlier interpretation. In Penn 
Central, the Court characterized the governmental interference in Pennsylvania Coal as rendering the 
removal of coal commercially impracticable, frustrating the owner’s investment-backed expectations and 
destroying his property rights. 438 U.S. 104, 127 (1979). In Allard, however, the Court referred to the 
Pennsylvania Coal interference as a loss of profit opportunity and a physical restriction on the removal of 
coal. 444 U.S. 51,66 n.22 (1979). The term “physical restriction” does not seem to change the Penn Central 
Court’s interpretation of Pennsylvania Coal, but rather simply appears to characterize the interference 
more broadly so as to include regulatory prohibitions and other frustrations to investment-backed 
expectations that are not solely the result of statutes that render use commercially impracticable.

In Andrus v. Allard,152 the Court shed further light on this analysis. It 
suggested that the effects of the governmental action on the potentially 
profitable uses of the property should be analyzed to determine whether a 
physical restraint had been imposed on that property.153 The Court applied 
this analysis to a challenge to two federal statutes that prohibited the sale of 
portions of endangered birds, thus preventing the sale of Native American 
artifacts containing eagle feathers.154 In rejecting the argument that the 
statutes deprived the owners of the economic benefits of their property, the 
Court observed that interference with one traditional property right does not 
always amount to a taking.155 Although the statutes denied the merchants the 
most profitable use of their property, this deprivation, by itself, was an 
insufficient ground for finding that a taking had occurred.156 Instead, the 
Court looked to whether other reasonable and profitable uses of the property 
remained. The Court considered it “crucial” that the statutes left intact the 
right to possess the feathers, and that the owners of the feathers could 
therefore make some other reasonable use of the property, such as exhibiting 
their artifacts for profit.157 The Allard court emphasized its reluctance to hold 
a taking merely upon a showing of a potential loss of profits, without a similar 
showing of a physical restriction on property. It explained that the Pennsylva
nia Coal result rested on findings of both substantial diminution of value and 
a physical restriction against the removal of coal.158
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As in its diminution of value test, the Court has not clarified how great an 
interference in the use of property must be to constitute a physical restriction. 
The Allard Court explained that the challenged statutes only deprived the 
owners of the right to sell their artifacts without denying them the right to 
make other reasonable and profitable uses of their property, noting that “loss 
of future profits—unaccompanied by any physical property restriction— 
provides a slender reed upon which to base a takings claim.”159 The Court’s 
suggestion that the merchants might still exhibit the feathers for profit 
demonstrates the narrow scope of the physical restriction inquiry. Similarly, 
in Pennsylvania Coal the Court described the challenged statute as imposing a 
physical restriction on the company’s coal rights because it prevented the 
company from removing the coal from the ground.160 Thus, for a statute to 
impose a physical restriction on property it apparently must prevent the 
property from having any reasonable and profitable use at all, rather than 
merely prohibit the most beneficial or profitable use of the property.

Although these cases appear to minimize the importance of the diminution of value test in the Court’s 
degree of interference analysis, at least one case suggests that the diminution of value remains important for 
making a preliminary determination of whether there has been a taking. In Goldblatt v. Town of 
Hempstead, 369 U.S. 590 (1962), the Court upheld a municipal ordinance that prohibited all excavation 
below the water table. Id. at 596. The owner of a gravel pit challenged the act on taking grounds, claiming 
that it effectively prevented him from removing any gravel from his property. Id. at 592. The Court 
conceded that the ordinance prohibited a beneficial use of property, but declined to proceed to the taking 
question because no evidence had been offered to prove that the value of the property was in any way 
diminished by the ordinance. Id. at 594.

For a pre-Penn Central-Allard examination of Goldblatt and diminution of value theory, see Sax, 
Takings and the Police Power, supra note 19, at 42-46.

159. 444 U.S. at 66.
160. Id. at 66 n.22.

160. Id. at 66 n.22.
160. Id. at 66 n.22.
160. Id. at 66 n.22.
160. Id. at 66 n.22.
160. Id. at 66 n.22.

The physical restriction approach is superior to the diminution of value test 
because it offers a more reliable means of determining the degree of 
interference in private property. The diminution of value test is probably 
adequate when the challenged action is narrow, because a lesser showing of 
interference is necessary. When the governmental action is broad, however, 
the degree of interference analysis must be sufficiently accurate to identify the 
point at which the interference becomes so great that it indicates the burdened 
individuals were unable to protect themselves in the political process. 
Members of a political unit often impose upon themselves regulations that 
restrict property rights as the cost of achieving a public goal. The difficulty for 
taking analysis is in determining the point at which such an action goes so far 
that it imposes the entire cost of a public goal on a group too few and too weak 
to protect itself in the political process. A governmental regulation reaches 
this point when it deprives an individual of nearly all reasonable and 
profitable use of his property, because a court may no longer justifiably 
presume that the individual could have protected himself in the political 
process. Instead, a court should presume that the imposition of such a burden 
was unfair, not because the interference itself is oppressive, but because of the 
likelihood that such an oppressive burden could only have been imposed on a 
group too small or powerless to protect itself in the political process.

Admittedly, the degree of interference necessary to demonstrate a lack of 
effective recourse to the political process is very great. When the regulation 
affects a broad segment of the relevant polity a court would not be justified in 
making such a determination without a near total restriction of all reasonable 
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and profitable use of the property. Thus, the physical restriction analysis, 
which examines whether the challenged governmental action permits any 
other reasonable and profitable use of the property, is a more reliable method 
of assessing a broad governmental action’s interference with property than is 
the diminution of value test, which merely identifies interference with present 
use.

Nevertheless, the Court’s subsequent interpretation of Pennsylvania Coal 
also reveals a serious weakness in the physical restriction approach. In Penn 
Central, the Court explicitly rejected the argument that the landmark 
preservation statute constituted a taking under Pennsylvania Coal simply 
because it interfered with the the air rights to the corporation’s parcel.161 The 
Court explained that taking jurisprudence does not require that property be 
divided into discrete segments to determine whether rights in an individual 
segment have been entirely abrogated.162 Instead, the Court looked to what 
uses remained in the parcel as a whole to determine the extent of the 
interference.163 Therefore, under the Court’s analysis Pennsylvania Coal may 
be distinguished on the ground that the coal company owned the mineral 
rights separately, as a severed estate. Because the mineral rights constituted a 
discrete property interest totally abrogated by the statute, the Court found a 
physical restriction on the property.164 When property rights are owned as 
severed estates the Court apparently looks only to the uses remaining in the 
severed right involved.

161. 438 U.S. 104, 130 n.27 (1978).
162. Id. at 130.
163. Id. at 131.
164. See Indiana v. Andrus, No. IP 78-5OO-C, slip op. at 30-31 (S.D. Ind. June 12, 1980) (memorandum 

of opinion), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Hodel v. Indiana, No. 80-231). The Indiana 
district court’s treatment of the taking issue is extremely brief and contains little legal analysis. 
Nevertheless, the district court emphasized that the mineral interest constituted the coal company’s sole 
interest in the property. Id. at 30-31. Relying on Pennsylvania Coal, the district court held that the Surface 
Mining Act’s prime farmland permit requirements constitute a taking because they prevented the removal 
of the coal and destroyed the company’s mineral interest—the sole interest it possessed. Id.

165. For a general criticism of this method of determining degree of interference, see Michelman, supra 
note 19, at 1192-93; Sax, Takings and the Police Power, supra note 19, at 60.

166. See Andrus v. Allard, 444 U.S. 51, 66 (1979) (denial of one property right not taking when other 
rights remain). See also Michelman, supra note 19, at 1192 (no compensation required if regulated land 
retains some use and some market value).

167. An argument might be made that although the Court will not itself divide a parcel to determine 
whether individual property interests have been abrogated, when the owner of the parcel has divided the 

Distinguishing Pennsylvania Coal on this ground, however, creates a 
glaring anomaly under the Surface Mining Act. When a provision of the Act 
effectively prevents a coal mine operator from removing his coal, the 
constitutionality of the provision apparently depends on the relative propor
tion of the coal interest to his total property interest.165 If the coal mine 
operator owns only the coal rights, there would be a complete physical 
restriction of those rights, and consequently a taking. If the operator owns the 
entire parcel, however, the interference would not rise to the level of a 
complete physical restriction because reasonable and profitable uses of the 
property remain; thus, no taking would exist.166 To avoid this outcome, a 
surface mine operator presumably could sell all rights in the land except the 
coal rights and thereby claim that a taking had occurred.167
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No constitutional basis exists for distinguishing between the operator who 
owns only mineral rights and the operator who owns an entire parcel.168 
Regardless of whether the coal is owned separately or as part of a parcel, the 
challenged interference denies the property owner the identical right to mine 
coal. Thus, in absolute terms, the loss is the same. This result does not change 
simply because coal rights frequently are owned as single interests severed 
from the parcel. The coal estate remains cognizable under law, irrespective of 
whether it is severed from the parcel or remains a part of it, and is not of 
greater value in one form than another.169

parcel up by conveying away certain interests, the Court can then analyze the interference in a particular 
segment. Thus, the argument runs, coal rights that have been severed from the parcel prior to the 
enactment of the Surface Mining Act would be “taken,” although coal rights severed subsequent to 
enactment would not.

A governmental action that amounts to a taking of the property of one group in society, however, is 
invalid even if it does not amount to a taking of the property of all who are subject to the action. In 
Pennsylvania Coal, for example, the Court found that the state’s mining regulation prevented the removal 
of plaintiffs coal and held that a taking had occurred because the plaintiff owned only the coal right. 260 
U.S. 393, 414-16 (1922). In so doing, the Court did not hold the Act unconstitutional only as to the 
plaintiff, but unconstitutional as to all, even though not everyone affected by the statute owned their coal 
right as a severed estate. Id. at 414-15. Thus, in the context of the Surface Mining Act any provision of the 
Act that is held to constitute a taking of one individual’s coal right is unconstitutional as to all, regardless 
of whether it would also constitute a taking of other individuals’ property.

168. Cf. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 419 (1922) (Brandeis, J., dissenting) (rights of 
owner as against public not increased by dividing interests into separate bundles).

169. Justice Brandeis eloquently stated this position in his dissent in Pennsylvania Coal:

If we are to consider the value of the coal kept in place by the restriction, we should compare 
it with the value of all other parts of the land. That is, with the value not of the coal alone, but 
with the value of the whole property. The rights of an owner as against the public are not 
increased by dividing the interests in his property into surface and subsoil. The sum of the 
rights in the parts can not be greater than the rights in the whole. The estate of an owner in 
land is grandiloquently described as extending ab orco usque ad coelum. But I suppose no one 
would contend that by selling his interest above one hundred feet from the surface he could 
prevent the state from limiting, by the police power, the height of structures in a city. And 
why should a sale of underground rights bar the State’s power?

Id.
170. See Andrus v. Allard, 444 U.S. 51, 65-66 (1979) (destruction of one strand of bundle not taking 

because bundle must be viewed in entirety); Penn Central Transp. Co. v. New York City, 438 U.S. 104, 
130-31 (1978) (abrogation of rights within discrete segment not taking because court focuses on nature and 
extent of interference with rights in whole parcel); cf. Welch v. Swasey, 214 U.S. 91, 107 (1909) (restriction 
on building height reasonable because owner not deprived of profitable use without justification).
on ouilding height reasonable because owner 
on ouilding height reasonable because owner 
on ouilding height reasonable because owner 
on ouilding height reasonable because owner 
un ouilding height reasonable because owner

To resolve this inconsistency, the Court either should recognize each 
discrete segment of property as a separate bundle of rights, or should view 
property as an indivisible sum of discrete rights within the parcel, regardless 
of ownership divisions. By treating both types of coal rights the same way, the 
Court would recognize that property rights do not increase simply because 
the interests are separately held. The difficulty remains in deciding whether 
the Court should focus on interference in the discrete interest alone or in the 
parcel as a whole.

To hold that a broad governmental action causing great interference solely 
in a discrete yet unsevered segment of property should be a taking would 
require the Court to overrule a substantial body of case law.170 Moreover, 
identifying and assessing the value of various discrete property interests 
would be difficult at best. It might seem manifestly unjust for a court to 



1112 The Georgetown Law Journal [Vol. 69:1083

permit a governmental action to deny an individual the use of his severed 
mineral estate on the ground that other uses remain to those portions of the 
parcel he does not own. Such a perception of injustice, however, is bom not of 
a constitutional notion of fairness but rather of a political ethic. In fact, the 
constitutional understanding of fairness that underlies the taking clause is the 
most compelling reason for viewing property as the indivisible sum of the 
interests comprising a parcel.

Because the historical purpose of the taking clause is to prevent arbitrary 
and tyrannical interference by government, the Court should examine the 
imposition of the burden to determine whether it was fair and just.171 Under a 
view of the taking clause based on a political ethic, a governmental action 
denying an individual the use of his entire severed coal estate seems patently 
unfair; the suggestion that courts should look to the interference in the estate 
as a whole seems equally unjust.172 Nevertheless, the historical justifications 
underlying the just compensation requirement of the taking clause dictate 
such an approach.

171. See notes 82-90 supra and accompanying text (discussing historical view of taking clause).
172. In his article exploring the considerations of utility and fairness in taking analysis, Professor 

Michelman proffered an explanation for why judicial treatment of interferences in property interests held 
as separate estates should be different from treatment of interferences in discrete interests held as part of a 
parcel. He argued that “one’s psychological commitment to his explicit, formally carved out, appurtenant 
rights in another’s land is much more sharply focused and intense, and much nearer the surface of his 
consciousness, than any reliance he places on his general claim to be safeguarded against nuisances.” 
Michelman, supra note 19, at 1231.

This rationale goes far in explaining why a governmental action denying an individual the use of his 
entire severed coal estate seems so unfair. However, unless the courts were to adopt a degree of interference 
approach focusing on the extent of emotional harm, this consideration seems of little use in providing an 
objective means of determining when government has imposed a burden unfairly. Moreover, it suggests 
that those who own interests separately from the remainder of a parcel have a property right more worthy 
of constitutional protection than someone who owns the coal estate in common with the remainder of the 
parcel.

173. Such restrictions occur most commonly in the context of land use regulation. See, e.g., Goldblatt v. 
Town of Hempstead, 369 U.S. 590, 594-95 (1962) (ordinance preventing excavation below water table 

Although the character of a governmental action may warrant a presump
tion that the imposition of a burden was fair and just, the action still must be 
tested under a degree of interference analysis. A court cannot determine 
whether the degree of interference was great enough to rebut such a 
presumption by looking solely at the interests immediately affected by the 
action. In the context of a broad regulatory scheme that effectively abrogates 
property interests the imposition of the burden is precisely the same 
regardless of how the interest is owned. Thus, under a political process 
approach, a presumption that the imposition of the burden was fair and just is 
warranted in both cases on the basis of the action’s breadth. The focus of the 
degree of interference analysis is on the extent of the burden on the parcel as a 
whole to determine whether this presumption of fairness is appropriate. 
Because the burden is precisely the same regardless of how the coal right is 
owned, either the interference must be sufficient to demonstrate that those 
burdened by the action were incapable of protecting themselves in the 
political process, or the action must be held not to constitute a taking.

Society commonly subjects itself to a variety of restrictions on discrete 
property rights.173 Because land typically is owned as an entire parcel of 
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rights, such restrictions usually do not affect remaining interests in the parcel 
and thus do not prevent the property from having other reasonable uses. 
Whether a broad governmental action prevents all reasonable use of the 
property is critical to the degree of interference analysis because only such a 
showing can demonstrate that the affected individuals were unable to 
protect themselves in the political process. Interference in a coal right is 
interference in only one interest among a bundle of rights constituting a 
parcel. Because other uses remain to the parcel as a whole, no basis exists for 
inferring that the burdened individuals were without recourse to the political 
process. Thus, the imposition of the burden on the owners should be 
presumed fair and just.

This approach neither minimizes the value of the coal estate nor un
dermines its importance as a property interest. It simply maintains that the 
severance of a coal estate defines ownership only as against other private 
individuals and not as against the government, and thus cannot set the bounds 
for constitutional analysis. The taking issue is not an ethical one of how much 
has been lost and by whom, but a constitutional one of whether the 
government imposed the loss fairly.

In Pennsylvania Coal, the Court held a taking on the basis of a showing that 
the challenged regulation destroyed the company’s coal rights.174 Under a 
political process approach, if the regulatory statute challenged in Pennsylva
nia Coal were sufficiently broad to warrant this presumption, the Court’s 
invalidation of the statute on the basis of its interference with the coal right 
alone was incorrect.

upheld); Gorieb v. Fox, 274 U.S. 603, 610 (1927) (ordinance imposing set-back line for residential property 
upheld); Welch v. Swasey, 214 U.S. 91, 108 (1909) (ordinance limiting height of buildings upheld).

174. 260 U.S. 393, 414-16(1922).
175. See 30 U.S.C. § 1202(a) (Supp. Ill 1979) (statement of purpose of Act); id. § 1265 (performance 

standards under Act). The Act forbids mining operations except under federal or state permit. Id. § 1256. 
Although states are allowed to develop their own largely exclusive permit systems, they must comply with 
the federal performance standards. Id. § 1253. If a state does not submit a regulatory program, the federal 
government must implement one for that state. Id. § 1254.

176. See id. § 1265(b)(2) (Supp. Ill 1979) (requiring restoration of land to prior or better condition); id. 
§§ 1256-1260 (establishing permit system whereby operator must submit detailed plans for mining, 
reclamation, post mining land use, and cost reclamation bond).pelimi system wne

Sciamatine __n9et...nvnsnmg pòi lull system Will
sciamatine. pii mil system wne
Sciamatine.prillili System Wttt
sciamatine.j'Qot.-uvninmg pòllini system wni

The basis for this conclusion is set out in greater detail below, in the context 
of the Surface Mining Act’s provision prohibiting the surface mining of coal 
in certain lands and buildings, a provision strikingly similar to the provision 
of the Pennsylvania statute struck down by the Pennsylvania Coal Court. An 
analysis of the Surface Mining Act provides an excellent vehicle for assessing 
the application of a political process-based approach to Supreme Court taking 
jurisprudence.

III. The Surface Mining Control and Reclamation Act of 1977

The Surface Mining Control and Reclamation Act establishes a com
prehensive regulatory program that sets national minimum environmental 
performance standards for surface mining.175 The Act requires that in order 
to obtain a permit to surface mine, an operator must demonstrate the ability 
to restore the mined land to its approximate original state.176 Because not all 
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land can be restored successfully, however, the Act permits states to designate 
lands unsuitable for any surface mining.177 Moreover, the Act prohibits 
surface mining on certain federal lands and near roads, private homes, public 
buildings, and cemeteries.178

177. See id. § 1272(a) (Supp. Ill 1979). These designations must be made pursuant to objective criteria 
set forth in the Act. Id. § 1272(a)(3).

178. Id. § 1272(e).
179. See H R. Rep. No. 218, supra note 1, at 58-59 & n.3, reprinted in [1977] U.S. Code Cong. & Ad. 

News at 596-98 (describing mining problems in Appalachia).
180. See 30 U.S.C. § 1265(d)(1) (Supp. Ill 1979) (operator must ensure that during mining no debris, 

abandoned or disabled equipment, spoil, or waste mineral material placed on slope below mining activity).
181. Id. § 1265(d)(2). The “approximate original contour” is restored by backfilling and grading so that 

the reclaimed land closely resembles the general surface configuration of the land prior to mining and 
blends into and complements the drainage pattern of the surrounding terrain. Id. § 1291(2).

182. Id. § 1265(e) (operator may apply for variance from steep slope restoration requirement to make 
reclaimed land suitable for equal or better economic or public use); see id. § 1265(c)(1) (allowing exception 
to original contour requirements when operator can make better use of land).

183. See H R. Rep. No. 218, supra note 1, at 58, 105-06, reprinted in [1977] U.S. Code Cong. & Ad. 
News at 638-39 (noting degradation to farm land caused by surface mining). The designation of prime 
farmland is made pursuant to technical criteria prescribed by the Department of Agriculture. See 30 
C.F.R. § 716.7(b) (1980).

184 H R. Rep. No. 218, supra note 1, at 58 reprinted in [1977] U.S. Code Cong. & Ad. News at 596.
185. 30 U.S.C. § 1265(b)(7)(A) (Supp. Ill 1979). Lower strata of soil must also be segregated and 

replaced so as to establish an equal or greater production capacity than that which existed prior to mining. 
Id. § 1265(b)(7)(B).

186. Id. § 1260(d)(1).
187. H R. Rep. No. 218, supra note 1, at 59-60, reprinted in [1977] U.S. Code Cong. & Ad. News at 

597-98.
188. Id. at 59, reprinted in [1977] U.S. Code Cong. & Ad. News at 597.
189. See 30 U.S.C. § 1265(b)( 19) (Supp. Ill 1979) (operator must establish diverse vegetative cover of 

same seasonal variety native to area and equally capable of self-regeneration). The operator is responsible 
for regeneration of the plant cover for up to ten years. Id. 8 1265(b)(20).

Separate provisions of the Act are designed to respond to the problems of 
different geographical coal regions. For Appalachia, the Act is aimed at 
preventing mountain erosion and the resulting pollution and flooding of that 
region’s rivers and streams.179 Operators who mine steep slopes must observe 
rigorous standards180 and restore the slopes to their approximate original 
contours,181 unless they obtain a variance under one of several delineated 
exceptions.182

For both the East and Midwest, the Act seeks to preserve the rich topsoil of 
prime farmland.183 Congress determined that surface mining can erode and 
contaminate topsoil, virtually destroying the land for agricultural purposes.184 
Therefore, the Act mandates that topsoil be segregated and preserved during 
mining operations,185 and provides that to obtain a permit to mine prime 
farmland, a surface mine operator must demonstrate the ability to restore 
mined areas to the same or higher levels of crop yield as the surrounding non
mined farmland.186

For the western United States, the Act seeks to preserve the stream and 
river patterns vital to the water supply of that arid region.187 Congress found 
that the potential for erosion and acid runoff from mining activités is so great 
that proper reclamation is difficult, if not impossible.188 Thus, the Act 
contains strict revegetation provisions requiring mine operators to replant the 
mine site with vegetation indigenous to the region.189
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IV. The Application of Political Process-Based Taking Analysis 
to the Surface Mining Act

The Act’s provisions governing steep slope restoration, prime farmland 
permits, and the prohibition of surface mining near certain lands and 
buildings impose substantial economic burdens on surface mine operators, 
raising significant questions about the Act’s validity under the taking clause. 
Conceivably, the separate portions of the Act could be justified or invalidated 
by selectively invoking the various taking theories advanced by other 
commentators. The steep slope restoration provisions, for example, could be 
justified as merely the restriction of a noxious use. The prime farmland permit 
provisions could be upheld as a governmental arbitration of competing 
private economic interests—a choice of food production over fuel production. 
The total prohibition of surface mining near certain lands and buildings might 
be held to constitute a taking under the diminution of value approach of 
Pennsylvania Coal.

A selective approach is unsatisfactory, however, because it provides no 
unified analysis of the taking problem. The historical purpose of the taking 
clause—to prevent arbitrary governmental action190—suggests that taking 
cases should be decided on a principled rather than an ad-hoc basis. 
Moreover, the guiding principle in each case should be whether the govern
ment’s imposition of a burden on property is fair and just.191 To the extent 
that existing taking theories do not assist in making this determination, they 
are of little value. Although a political process approach might yield the same 
results as any given taking theory, it has the advantage of reconciling the 
Supreme Court’s taking decisions into a single unified theory that comports 
with the historical purpose of the taking clause.

190. See notes 83-90 supra and accompanying text (discussing historical justification for taking clause).
191. See notes 108-12 supra and accompanying text (discussing fairness and justice).
192. 30 U.S.C. § 1272(e)(4), (5) (Supp. Ill 1979).
193. Id.
194. 483 F. Supp. 425 (W.D.Va.), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Virginia Surface 

Mining & Reclamation Ass’n v. Hodel, Nos. 79-1538 & 79-1596).
195. Id. at 441-42.
196. No. IP 78-5OO-C (S.D. Ind. June 12, 1980), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Hodel 

v. Indiana, No. 80-231).____ -S *UU. JUI1C IZ, 1VC
/. Indiana. No Rrt331^ mu. juuc iz, ivc
/. Indiana. Nn SfV03iX mu. juuc iz, ivc
/. Indiana. Nn mu. juuc iz, ivc

/. Indiana. Nn grt33i.X mu. juuc iz, ivo

Prohibition of Surface Mining Near Certain Lands and Buildings. 
The Surface Mining Act prohibits surface mining within three hundred feet of 
any occupied private dwelling, unless the owner waives his rights under the 
provision.192 In addition, no mining may take place within three hundred feet 
of any public building, church, park, or institutional building, or within one 
hundred feet of public roads and cemeteries.193 194 In Virginia Surface Mining & 
Reclamation Association v. Andrus,w the district court held this provision to 
impose a taking because it constituted a physical restriction on the removal of 
coal, and totally diminished the value of the coal company’s property.195 
Similarly, in Indiana v. Andrus,196 the district court held the same provision to 
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be a taking because it prohibited the removal of coal in certain areas and thus 
destroyed the only right the coal company owned in the parcel of land.197 

This provision of the Act bears a close similarity to the statute invalidated 
in Pennsylvania Coal, a statute prohibiting mining in a manner likely to cause 
the subsidence of any private dwelling, public building, or public road.198 In 
fact, the Virginia Surface Mining court considered the case before it 
challenging the Act to be “on all fours” with the facts of Pennsylvania Coal, 
and ruled that the 1922 case still controlled.199 The court in Indiana also 
found Pennsylvania Coal to be controlling.200

Although the Indiana court cited no other case beyond Pennsylvania Coal 
in reaching its result,201 the court in Virginia Surface Mining at least surveyed 
the Supreme Court’s taking decisions in an attempt to identify a consistent 
principle to apply to the Act.202 The court concluded that a taking is 
established when, as in Pennsylvania Coal, a physical restriction causes a total 
diminution of value.203 In determining the constitutionality of this provision,

197. Id. at 31.
198 A comparison of the two provisions illustrates their similarity. The Kohler Act, the Pennsylvania 

statute invalidated in Pennsylvania Coal, made it unlawful to mine coal so as to cause the caving-in, 
collapse, or subsidence of:

(a) Any public building or any structure customarily used by the public as a place of resort, 
assemblage or amusement, including, but not being limited to, churches, schools, hospitals, 
theatres, hotels and railroad stations.
(b) Any street, road, bridge or other public passageway dedicated to public use or habitually 
used by the public.
(c) Any track, roadbed, right of way, pipe, conduit, wire or other facility used in the service of 
the public by any municipal corporation or public service company as identified by the Public 
Services Company law.
(d) Any dwelling or other structure used as a human habitation or any factory, store or other 
industrial or mercantile establishment in which human labor is employed.
(e) Any cemetery or public burial ground.

Pennsylvania Public Law 1192 (May 21, 1921), quoted in F. Bosselman, D. Callies & J. Banta, The 
Taking Issue 129-30(1973).

The Surface Mining Control and Reclamation Act of 1977 provides:

(e) After August 3, 1977, and subject to valid existing rights no surface coal mining operations 
except those which exist on August 3, 1977, shall be permitted

(4) within one hundred feet of the outside right-of-way line of any public road, except 
where mine access roads or haulage roads join such right-of-way line and except that the 
regulatory authority may permit such roads to be relocated or the area affected to lie 
within one hundred feet of such road, if after public notice and opportunity for public 
hearing in the locality a written finding is made that the interests of the public and the 
landowners affected thereby will be protected; or
(5) within three hundred feet from any occupied dwelling, unless waived by the owner 
thereof, nor within three hundred feet of any public building, school, church, community, 
or institutional buildings, public park, or within one hundred feet of a cemetery.

30 U.S.C. § 1272(e)(4), (5) (Supp. Ill 1979).
199. 483 F. Supp. at 441.
200. See No. IP 78-5OO-C, slip op. at 3O-31(S.D. Ind. June 12, 1980) (memorandum of decision) (Act’s 

prohibitions on coal removal violate taking clause under Pennsylvania Coal rationale), prob, juris, noted, 
101 S. Ct. 67 (1980) (sub nom. Hodel v. Indiana, No. 80-231).

201. Id.
202. See 483 F. Supp. at 437-42 (discussing Supreme Court taking law).
203. Id. at 439, 441-42.
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the court focused solely on the extent of the harm to the owner’s discrete coal 
rights, and thus failed to recognize the importance of the Supreme Court’s 
character analysis. As a result, the court made no attempt to reconcile 
Pennsylvania Coal with the Supreme Court’s more modern cases upholding— 
on the basis of their character—governmental actions causing the total loss of 
discrete and profitable, albeit unsevered, property interests.204 Thus, the 
court’s assertion that the challenge to the Act is “on all fours” with 
Pennsylvania Coal is facile, for it assumes that Pennsylvania Coal itself retains 
validity under the Supreme Court’s current taking analysis.205 To determine 
the continued validity of Pennsylvania Coal under a modern political process 
approach, a court would first need to examine the character of the Pennsylva
nia statute. If sufficiently broad in its impact, a court could presume that the 
governmental action was fair and just.206

204. See notes 148-58 supra and accompanying text (discussing Court’s refusal in Penn Central and 
Allard to find taking based on loss of single property use).

205. The court’s assertion that the challenge to the Act is “on all fours” with Pennsylvania Coal appears 
to be inaccurate for factual reasons as well. The mine operator plaintiffs in Virginia Surface Mining, unlike 
the Pennsylvania Coal Company, apparently owned the coal rights as part of the parcel and not as a 
severed estate. See 483 U.S. at 441 (court looked to other post-mining use of land).

206. See supra note 99 and accompanying text (discussing basis for presumption of action’s fairness 
when statute has broad character).

207. See note 198 supra (text of Kohler Act).
208. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 408 (1922) (Argument for Pennsylvania) 

(effect of statute is to prevent surface owners from selling coal rights when mining would cause subsidence 
of any structure protected by statute).

209. Id. at 414 (opinion of the Court) (referring to state and amici briefs).
210. Brief on Behalf of the City of Scranton, Intervenor at 1, 5, Pennsylvania Coal Co. v. Mahon, 260 

U.S. 393 (1922), cited in F. Bosselman, D. Callies & J. Banta, The Taking Issue 127-128 (1973). The 
official opinion identified the city as amicus curiae, not intervenor. Pennsylvania Coal Co. v. Mahon, 260 
U.S. 393, 411 (1922).

The breadth of the statute’s effect also indicates the depth of the State’s interest in regulating mining 
practices that adversely affected such large portions of the population. Although the Court noted that the 
plight of the single homeowner would not have justified the regulation, 260 U.S. at 414, it conceded the 
state’s argument that an “exigency” existed statewide. Id. at 416. Nevertheless, the Court noted that the 
state could have met the exigency by exercising eminent domain rather than by destroying the coal 
company’s rights. Under a political process approach, the government’s action in response to this exigency 
was sufficiently broad to warrant a presumption that the action’s burden on owners of coal rights was not 
imposed unfairly. Thus, in the absence of findings rebutting this presumption, no compensation should be 
required.

211. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 397 (1922) (Argument for Plaintiff in Error).
211. Pennsylvania Cnol ..
211. Pennsylvania rv>ai r-« ..
211. Pennsylvania Cnoi .. x*-v-
211. Pennsylvania Cr.., 1 .. w.l

211. Pennsylvania fool ..

On its face, the statute in Pennsylvania Coal affected the entire class of 
persons whose mining of coal would cause subsidence of protected struc
tures.207 Thus, the statute not only destroyed mining rights held separately by 
coal companies, but rendered valueless any coal still held by affected surface 
owners who had not sold their mining interests for profit.208 Although the 
Court in Pennsylvania Coal did not expressly discuss the size of the affected 
group, it acknowledged briefs pointing out the scope of the subsidence 
problem in the state.209 Indeed, the City of Scranton, which alone had a 
population of 137,000 in 1922, noted in its brief the devastation caused to the 
city by mine-related subsidence.210 Moreover, the coal company’s brief 
indicated that mining was being conducted in nine Pennsylvania counties 
under a surface area covering 500 square miles.211 Because the Supreme Court 
in Penn Central suggested that even a statute with a relatively narrow impact 
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may be sufficient to provide assurances against arbitrary or discriminatory 
governmental action,212 the statute in Pennsylvania Coal appears to have been 
sufficiently broad to raise a presumption that property owners had a “fair 
shot” at protecting themselves in the political process.213 Moreover, the 
statute applied to an open class of property owners, an important element in 
the Penn Central Court’s validation of the New York City landmark law.214 

Given the presumption of fairness raised by the character of the statute, the 
Supreme Court’s recent degree of interference analysis indicates that the 
Pennsylvania statute would withstand scrutiny. The statute did not entirely 
abrogate the value of the affected parcel, and thus could be constitutionally 
applied to any parcel where coal and surface rights remained vested in a single 
owner. Therefore, if the statute is constitutional, it cannot suddenly become 
less so when applied to those coal operators in the unfortunate position of 
owning only the mineral rights; their loss in absolute terms is no greater than 
if they had also owned the land surface. For these reasons, Pennsylvania Coal 
is inconsistent with modern taking analysis, and should be overruled.

212. See Penn Central Transp. Co. v. New York City, 438 U.S. 104, 132-35 & n.32 (1978). The Court 
noted that the New York City landmark law applied to “vast numbers” of structures. Id. at 134. This 
assertion, however, was made to counter the argument that the law’s relative impact was narrow compared 
with zoning or historical-district legislation, which typically affects all structures throughout a particular 
community. Id. at 133, 135 n.32. The Court stated that application of the landmark law to a large number 
of parcels provided assurances against arbitrary actions comparable to the assurances provided by more 
comprehensive zoning laws. Id. at 135 n.32.

213. See note 117 supra (discussing Professor Ely’s use of the term “fair shot”).
214. See 438 U.S. at 132 (New York City law applied generally to historic structures “wherever they 

might be found in the city”).
215. See note 198 supra (text of Surface Mining Act).
216. 483 F. Supp. at 441.
217. See Andrus v. Allard, 444 U.S. 51, 66 (1979) (loss of profits no basis for taking claim when no 

physical restriction on parcel).

If the Pennsylvania statute would be held constitutional today, then, a 
fortiori, the Surface Mining Act’s prohibition on coal removal would seem to 
pass constitutional muster. That prohibition is equally broad in character— 
affecting any person who might mine coal within prescribed distances from 
any private dwelling or public building.215 To use the Virginia Surface Mining 
court’s own words, the statutes are “on all fours.”216 Moreover, by restricting 
only coal extraction rights, the provision leaves all other interests in the 
property intact. As noted above, when examining the interference resulting 
from broad governmental actions, the Supreme Court will look to whether 
other uses remain to the parcel as a whole. The presence of other reasonable 
and profitable uses of the property is critical to the taking analysis. Because 
the loss of only one property right in a parcel of land is a “slender reed” upon 
which to base a taking claim,217 then under a political process approach the 
presumption of fairness raised by the statute’s broad character would not be 
rebutted. Thus, the Act’s prohibition of surface mining near designated 
buildings and lands does not violate the taking clause.

The Prime Farmland Permit Requirement. The Act’s provision govern
ing surface mining of prime farmland is particularly rigorous. To obtain a 
permit to mine such lands, a surface mine operator must show the technologi
cal ability to return the mined land to levels of productivity equivalent to 
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those of surrounding non-mined lands.218 In Indiana v. Andrus,2^ the district 
court found that it is technologically impossible for a coal mine operator to 
reclaim prime farmland and thus impossible to obtain a permit.220 The court 
concluded that because the coal company owned only the coal, a requirement 
effectively denying it the ability to mine the coal destroyed the sole property 
interest of the company.221 Relying solely on Pennsylvania Coal, the district 
court held that the prime farmland permit requirement violates the taking 
clause.222

218. 30 U.S.C. § 1260(d)(1) (Supp. Ill 1979).
219. No. IP 78-500-C (S.D. Ind. June 12, 1980) (memorandum of opinion), prob, juris, noted, 101 S. Ct. 

67 (1980) (sub nom. Hodel v. Indiana, No. 80-231).
220. Id. at 36.
221. Id. at 30-31.
222. Id. at 31.
223. IP 78-500-C, slip op. at 30-31 (S.D. Ind. June 12, 1980) (memorandum of decision), prob, juris, 

noted, 101 S. Ct. 67 (1980) (sub nom. Hodel v. Indiana, No. 80-231).
224. Indiana v. Andrus, No. IP 78-500-C, slip op. at 11 (S.D. Ind. June 12, 1980) (order and judgment), 

prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Hodel v. Indiana, No. 80-231).
225. The Indiana court noted that this amount constitutes only 0.006% of the total prime farmland of 

the United States. Id. Because the Surface Mining Act was enacted by the Congress, the relevant political 
unit is the entire country.

226. See note 115 supra and accompanying text (discussing potential effect of government action).
227. In Penn Central the Court held that the landmark preservation statute affected a sufficiently large 

number of buildings to provide assurances against arbitrariness. 438 U.S. 104, 135 n.32 (1978). The dissent 
pointed out that the ordinance actually affected fewer than one-tenth of one percent of the buildings in 
New York City. Id. at 147 (Rehnquist, J., dissenting). The dissent further noted that many of the 
designated landmarks are public structures such as the Statue of Liberty and City Hall. Id. at 138 n.l. 
Thus, the actual number of private property owners affected by the ordinance appears to be even smaller 
than that identified by the Court. The potential effect of the ordinance, however, is much broader. The 
Landmark Preservation Law requires only that the selected landmark be at least 30 years old and possess
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Although the prime farmland permit requirement does not appear to have 
as broad an effect as that of the prohibition of mining near designated lands 
and buildings, it nonetheless applies to all coal lands designated as prime 
farmlands. In Indiana, the court did not indicate the total amount of coal 
lands affected by the prime farmland regulations.223 The court had noted 
earlier, however, that approximately 21,000 acres of prime farmland a year 
are disturbed by surface mining activities nationwide.224 Although this 
appears to affect only a small minority within the political unit,225 the breadth 
of the governmental action should be determined by examining its potential 
impact on private property. Any individual who perceives a governmental 
action as adverse to his interest may be expected to seek to restrain the 
government through the political process. Thus, in its character analysis the 
court should focus on the potential effect of a governmental action as well as 
its actual effect.226

A better measure of the breadth of this requirement, then, is the total 
amount of coal property potentially affected by the provision. One method of 
making this determination would be for the court to either remand for 
additional findings on the amount of land potentially subject to this require
ment, or to closely scrutinize the legislative history for an indication of the 
provision’s impact. The Supreme Court could avoid this result, however, by 
considering the Indiana court’s finding as sufficient evidence to warrant a 
presumption that this provision of the Act is just and not arbitrary.227
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Once the Court determines the character of the prime farmland permit 
provision, it must analyze the degree of its interference with private property. 
In Indiana, because the company owned only the coal rights, the district 
court examined only the degree of interference with these rights in determin
ing whether the provision constituted a taking. Under a political process 
approach, this interference alone would not constitute a taking, unless the 
plaintiff had demonstrated that his interests were insufficiently represented in 
the political process. The Supreme Court should look to whether other 
reasonable and profitable uses remain for the parcel as a whole. Because the 
provision applies only to coal property covered by prime agricultural land, 
valuable surface rights will always remain, making impossible a showing that 
the entire bundle of rights is destroyed and that the parcel thus has no 
reasonable and profitable use. Plaintiffs therefore cannot demonstrate that 
they were unable to protect themselves in the political process, and thus will 
be unable to rebut the presumption that the imposition of the prime farmland 
permit requirement was fair and just. As a result, under a political process 
approach, the prime farmland permit requirement does not violate the taking 
clause.

The Steep Slope Restoration Requirement. The Act’s steep slope resto
ration requirements228 are designed to protect the mountainous regions of 
Appalachia from the soil erosion and water pollution that result from poor 
mining techniques.229 As with the prime farmland permit provision, the steep 
slope restoration requirements affect only certain coal property owners, 
depending upon the land’s topographical contour.230 Although the legislative 
record does not indicate the size of the affected group, the district court in 
Virginia Surface Mining & Reclamation Association v. Andrus231 found that 
ninety-five percent of Virginia’s strippable coal lands are located on slopes 
defined and regulated by this provision.232 As with the landmark preservation 
regulations challenged in Penn Central, the steep slope restoration require
ments affect all “similarly situated property.”233 Thus, the requirements 
burden a sufficiently large group of individuals to assure that the Act is not an 
arbitrary burden imposed on individuals unable to protect themselves in the 
political process.234

“a special character or special historical or aesthetic interest or value as part of the development, heritage 
or cultural characteristics of the city, state or nation." Id. (Rehnquist, J., dissenting) (quoting Section 207- 
1.0(n) of the Landmarks Preservation Law (codified in N.Y.C. Admin. Code ch. 8-A (1976))). The 
ordinance potentially affects all property owners whose property falls within the broad requirements of the 
Landmark Preservation Law.

228. 30 U.S.C. § 1265(d) (Supp. Ill 1979).
229 H R. Rep. No. 218, supra note 1, at 57-58, reprinted in [1977] U.S. Code Cong. & Ad. News at 

595-96.
230. See id. at 120-22, reprinted in [1977] U.S. Code Cong. & Ad. News at 652-54 (discussing steep 

slope requirements).
231. 483 F. Supp. 425 (W.D. Va.), prob, juris, noted, 101 S. Ct. 67 (1980) (sub nom. Virginia Surface 

Mining & Reclamation Ass’n v. Hodel, Nos. 79-1538 & 79-1596).
232. Id. at 437.
233. See Penn Central Transp. Co. v. New York City, 438 U.S. 104, 133 n.30 (1978) (regulation cases 

characterized as reasonably related to legitimate policy and applicable to all similarly situated property).
234. See id. at 135 n. 32 (applicability of Landmarks Law to large number of parcels provides assurances 

against arbitrariness).
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The Virginia Surface Mining court also found that the provision requiring 
the return of mined land to its approximate original contour interferes with 
coal property in two ways. First, the court found that the restoration 
requirement causes an almost total diminution of the value of the coal 
company’s land.235 Second, the court found that the requirement imposes a 
physical restriction on the removal of the coal because compliance with the 
steep slope provisions is economically and physically impossible.236

235. 483 F. Supp. at 437. The court explained that the land after restoration would be worth from five to 
75 dollars per acre, in contrast to its value, if leveled or stabilized with benches, of 5,000 to 300,000 dollars 
per acre. Id.

236. Id. at 441.
237. Id.
238. See 30 U.S.C. § 1265(e) (Supp. Ill 1979) (permitting variances when certain conditions fulfilled 

and potential post-mining use constitutes equal or better economic or public use).
239. Id. § 1265 (c) & (e).
240. 483 F. Supp. at 433 n.9. The variance provisions require, inter alia, that the exposed wall 

remaining from the slope’s evaluation be covered. 30 U.S.C. § 1265(e)(1). Thus, on very steep slopes, the 
deeper a mine operator digs into the mountainside to create a level “bench," the taller the highwall that 
must be covered. A “bench” is the flat area of the excavation from which the coal is removed. The 
“highwall” is the vertical bank marking the inner limit of the bench. For a short summary of surface 
mining vocabulary, methods, and techniques, see H.R. Rep. No. 218, supra note 1, at 76-80, reprinted in 
[1977] U.S. Code Cong. & Ad. News at 614-17.,. ____ «..u icciuuques, see

977] U.S. Code Cnwr™», Am lEtiiiuques, see
977] U.S. Coop. Crwzu-B., Am lEtiimques, see
977] U.S. CoDF.Cnvja._s,, ¿iiRx itUinnques, see
977] U.S. Coop. ci.iu ittiiniques, see

The court viewed the restoration provision as depriving the owner of any 
use of his land and not just the most profitable use, explaining that 
“[m]ountainous terrain is unusable for all income producing activities unless 
it is level, which the Act is aimed at preventing.”237 The restoration 
requirement, however, is contingent upon the mining of coal, and thus 
interferes only with the right to mine, not with the post-mining use of the 
land. If the provision simply barred all steep slope owners from leveling their 
land for any purpose, the provision would interfere with surface rights as well 
as with coal rights and thus might interfere with the use of the parcel as a 
whole. The extent of interference with surface rights in either case, however, 
must be examined in light of a provision permitting a variance from the 
approximate original contour restoration requirement.238 The existence of a 
variance provision affects the constitutionality of the Act because it deter
mines whether other reasonable and profitable uses remain in the parcel as a 
whole.

A variance may be permitted if the proposed post-mining use of the land 
constitutes an equal or superior economic or public use.239 When the slope is 
not very steep the variance provision permits a beneficial and profitable use of 
the surface rights. In Virginia Surface Mining, however, the government itself 
admitted that the variance would be of little use to owners of very steep 
slopes.240

By exempting the steep slope owner from the prohibitive cost of restoring 
the mined land to its approximate original contour, and thus from any 
diminution in the value of the post-mined site, a variance permits a profitable 
use of both the coal right and the surface right. When a variance is either not 
granted or of no practical use to the mine operator because of the steepness of 
the slope, however, the restoration provision apparently prevents all reasona
ble uses of the property as a whole. The owner or operator can neither remove 
the coal profitably nor put the surface land to reasonable use. Under a 
political process approach, the government may not impose a total prohibi
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tion on all profitable use of the property regardless of the character of the 
governmental action. Such a great interference rebuts any presumption that 
based on the action’s breadth the government imposed the burden fairly. 
Thus, in the case of owners of very steep-sloped land the provision’s 
interference in private property would not be fair and just, and would 
therefore violate the taking clause.

Conclusion

The federal government has a substantial interest in protecting the public 
and the environment from the adverse effects of surface mining operations. 
The Surface Mining Control and Reclamation Act of 1977 imposes substan
tial economic burdens on the property rights of coal mine operators in order 
to protect this public interest.

The taking clause issues that arise from the burdens imposed by the Act’s 
more rigorous provisions pose a substantial challenge to the Supreme Court’s 
taking jurisprudence. The major theories that have evolved from the taking 
cases fail both in reconciling the Court’s taking jurisprudence and in 
providing a valid method of analysis directed at determining whether the 
burdened individual is in need of the just compensation protection of the 
taking clause.

A political process approach does reconcile these seemingly inconsistent 
applications of the Supreme Court’s taking jurisprudence. More importantly, 
however, a political process approach focuses the taking analysis on the 
character of the governmental action in order to determine whether imposing 
a public burden on a few individuals is constitutionally fair and just. Such an 
approach does not end with an examination of the character of the govern
mental action, but requires an analysis of the degree of the action’s interfer
ence in private property to determine whether a governmental action is 
arbitrary. A political process approach is not a “set formula” for determining 
whether a governmental action constitutes a taking. Instead, it is a means of 
examining a governmental action to determine whether an individual whose 
rights are burdened by the government may need protection not available to 
him in the political process.

The provisions of the Surface Mining Control and Reclamation Act of 
1977 are sufficiently broad to warrant a presumption that the burdens they 
impose are not forced unjustly on a group that is too small and powerless to 
have meaningful resort to the political process. In most cases the degree of 
interference caused by the Act’s provisions, although great, does not rebut 
this presumption. Although the Act’s provisions may be unwise or difficult to 
comply with, the burdened coal mine operators have not been denied the 
ability to protect themselves in the political process. Therefore, under a 
political process approach, the prime farmland permit provision, the prohibi
tion of surface mining near certain land and buildings, and with minor 
exceptions, the steep slope restoration requirements have been imposed fairly 
and do not violate the taking clause.

Kenneth E. Pringle
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